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CHAPTER 1
INTRODUCTION
SECTION 1
INTRODUCTION
1. Since 1990, the number of CF operational missions has increased by 300 per cent when

compared to the 1945 - 1989 time period.1
2. Domestic operations since 1990 have included: the Oka crises, the Québec and

Manitoba floods, the ice storms of Ontaric and Québec, the G8 summits in Halifax and
Kananaskis, the Swissair crash, British Columbia forest fires, Y2K, Hurricane Juan in Nova
Scotia, thousands of sovereignty and search and rescue missions, NORAD mission protecting
Canadian airspace, the “Turbot War’, hundreds of incidents of assistance to other government
departments’ operations relating to illegal fishing, counter-drug smuggling, and intercepting ships
carrying illegal migrants and environmental protection.

3. International operations have included: the armed conflict combat missions of the 1991
Gulf War, the 1999 Kosovo air campaign and the post-11 September 2001 Campaign Against
Terrorism in international waters and airspace and in Afghanistan, complex peace support
operations in Bosnia, Haiti, Somalia, East Timor, and in the Northern Arabian Gulf, traditional
peacekeeping and observer operations in the Middle East, Rwanda, the Democratic Republic of
Congo, Sudan, Ethiopia and Eritrea, Cambodia and Latin America, humanitarian assistance
missions, at times with the Disaster Assistance Response Team (DART), in Honduras, Turkey,
Sri Lanka and the United States, as well as evacuation operations of Canadian citizens in Haiti
and Lebanon.?

4 Each and every one of the above missions involved the provision of legal advice in a
multitude of areas. Primarily, legal advice focused on identifying the legal authoerity for the CF to
carry out the operation and the inextricably linked parameters that defined what the CF, and its
members, could or could not do. Additional areas focused on a broad spectrum of legal issues
that facilitated the operations from discipline, to contracting, claims, and so on.

3. Just as the nature of domestic and international operations are unguestionably becoming
more complex, so too is the operational legal framework within which the commander must
function. The challenge for commanders is to obtain timely and accurate operaticnal legal advice
in order to ensure that the mission is successfully executed within the rule of law.

SECTION 2
OPERATIONAL LAW AND THE ROLE OF THE OPERATIONAL LEGAL ADVISOR

6. Operational law is that body of domestic and international law that applies to the conduct
of all phases of a CF operation at all levels of command.

7. The particular bodies of law that will be relevant to the operaticnal legal advisor and
commander will vary depending upon the nature of the mission. The following legal areas are
relevant:

" Government of Canada, “Canada’s International Policy Statement, A Role of Pride and Influence in the World” at §,
online: Department of Foreign Affairs and International Trade <http:/Avww forces.gc.ca/sitereports/dps/pdf/dps_e pdf=
[DPS].

* DPS, ibid. at 28.
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a. Constitutional law, including the Canadian Charter of Rights and Freedoms (i.e.,
protecting rights and liberties); the Constitution Act, 1867 (i.e., creating a federal
system dividing power between the provincial and federal levels); and important
constitutional ‘conventions’ (i.e., relating to such things as responsible government).3

b. The common law, particularly as it relates to the exercise of the Crown prerogative.
The exercise of the Crown prerogative is often manifested through the creation of
Orders-in-Council and Memoranda of Understanding.

c. Various federal statutes including: the National Defence Act, the Criminal Code of
Canada, the Emergencies Act, the Emergency Preparedness Act, the Crimes Against
Humanity and War Crimes Act, the Geneva Conventions Act, The Fisheries
Protection Act, The Coastal Fisheries Protection Act, The Canadian Environmental
Protection Act, the Immigration Act, the Oceans Act, the Crown Liability Act, etc.

d. The hundreds of treaties, as well as customary international law, in the areas of. the
use of force (jus ad bellum), the law of armed conflict (jus in bello), weapons law,
defence organisations, information and intelligence law, United Nations law, human
rights law, international criminal law, refugee law, law of the sea, air and space law,
environmental law, status of forces agreements, etc.

8. The role of the operational legal advisor is to facilitate the lawful conduct of operations by
providing timely and accurate legal advice to the commander at the strategic, operational, and
tactical levels at all phases of the operation. In order to carry out this role, the commander must
include the legal advisor at the appropriate phase of the mission so that proper planning and
mission execution can occur.

SECTION 3
OVERVIEW OF THE OPERATIONAL LAW MANUAL

9. Given the broad and diverse body of law that may impact upon operations, this manual
consists of six parts.

10. Part | provides an overview and discusses the evolving nature and complexity of CF
operations, the concept of ‘national security’ and the legal framework.

11. Part Il outlines the overarching political and legal structures that, in turn, define the role of
the CF within Canada’s federal democratic system. This sets the stage for a discussion on the
Government’s authority to deploy the CF within Canada as well as outside of Canada. Particular
focus is given to the exercise of the Crown prerogative.

12. Part Ill shifts to analyzing the legal bases for domestic operations. Chapter 6 includes an
examination of the legal authorities when the CF assists the federal, provincial or municipal
authorities in providing services or by public service such as loans of equipment, shelter, or
personnel for disaster relief. Chapter 7 discusses CF assistance to law enforcement authorities
such as the RCMP, Fisheries Canada, provincial and municipal law enforcement authorities, as
well as the requisition of the CF by provincial authorities (i.e., Aid of the Civil Power). Chapter 8
gives particular focus to various legal issues relating to the use of force while Chapter 9
discusses the important issue of peace officer status and how it relates to issues of individual
criminal and civil liability.

® A constitutional ‘convention’ is a traditional political practice that has evolved to the point of being constitutionally binding
on the political branches of government.
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13. Part IV examines the various international legal authorities for international deployments

with particular focus on those that authorize the use of force. Chapter 10 introduces international
law, discussing both the relevant treaty and customary international legal bases that may provide
authority for the conduct of operations. Chapter 11 provides an overview of the international legal
framework authorizing states to use force internationally. Chapter 12 begins the discussion by
focusing on the general prohibition against using force as found in Article 2(4) of the UN Charter.
Chapter 13 examines the international law of self-defence. Chapter 14 discusses the legal
framework of peacekeeping while Chapter 15 analyzes the legal authority to enforce UN Security
Council Resolutions with military force. Chapter 16 discusses other legal authorities to use force
that do not rely upon the UN Charter, such as humanitarian intervention or the rescue of naticnals
abroad.

14. Part V canvasses some of the key legal regimes that often impact on domestic or
international cperations. These include: the law of armed conflict (Chapter 17), international
human rights law (Chapter 18), treaty law (Chapter 19), the law of the sea and related maritime
domestic law (Chapter 20), air law (Chapter 21), space law (Chapter 22), intelligence law
(Chapter 23), information law (Chapter 24), key treaty based defence alliances: NATO and
NORAD (Chapter 25), status of forces agreements (Chapter 26), and arrangements not governed
by international law, such as MCUs (Chapter 27).

15. Part VI focuses on some operational legal topics that recur during domestic and
international ocperations. These include: rules of engagement and targeting (Chapter 28),
detainees and PWs (Chapter 29), environmental law {Chapter 31), contracting (Chapter 32),
claims (Chapter 33), discipline (Chapter 34), liability to serve (Chapter 33), pension issues
{Chapter 36), legal assistance {Chapter 38), command of operational deployments (Chapter 39),
and the deployment of the operational legal advisor (Chapter 40).

SECTION 4
THE BEGINNING: THE FIRST EDITION

16. Importantly, this manual is nct an exhaustive review of the law. Rather, it is a very
general overview for the operational legal adviscr and the commander of some of the more
common areas of the law that impact on operations or arise during the various phases of an
operation. It attempts to strike a balance between providing a general overview of the law and
drilling down to a specific, detailed discussion of the law. It is not designed to be a ‘how to’
manual for legal advisors. Furthermore, its primary focus is the law rather than policy, operations,
or administration.

17. Lastly, this is the first, and not the last, edition of the Operational Law Manual. Inevitably,
this manual will undergo revision as the legal framework within which operations occur continues
to transform. It is hoped that the manual will be the object of constructive criticism by both legal
advisors and operators alike. This process can only strengthen the manual, promote the rule of
law and contribute to the successful execution of all CF operations.

18. Constructive comments for improvement should be directed to:

Director of Law/ Training

Office of the Judge Advocate General
MNational Defence Headquarters

11™ Floor, Constitution Building

305 Rideau Street

Cttawa, Ontario

Canada

K1AOK2
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CHAPTER 2
NATIONAL SECURITY AND OPERATIONAL LAW
SECTION1
INTRODUCTION

1. This chapter provides an overview of how ‘national security’ and ‘national defence’ are
being redefined by evolving policy, organizational, and legal perspectives. It is important to note
that as the nature of the ‘threat’ is transforming, so too is the governmental definition of ‘national
security’ and ‘defence.” CF operations are increasing in complexity and intensity. At the same
time, the legal framework within which these domestic and international operations are occurring
is becoming more complex. Indeed, the role of the operational legal advisor, and the way in
which commanders have incorporated legal advice at the strategic, operational, and tactical
levels, have been significantly transformed since the pre-Oka and 1991 Gulf War period. It is
imperative that the operational legal advisor have a detailed understanding of the various legal
regimes applicable to any operation and that the commander incorporate legal advice at the
appropriate operational phase to facilitate the lawful and successful conduct of operations.

SECTION 2
HISTORICAL INCREASE IN OPERATIONAL TEMPO: 1990 ONWARD

2. Since 1990, the number of CF operational missions has increased by 300 per cent when
compared to the 1945 - 1989 time period.1 Some of the operations have included: the armed
conflict combat missions of the 1991 Gulf War, the 1999 Kosovo air campaign and the post-11
September 2001 Campaign Against Terrorism in international waters and airspace and in
Afghanistan, also complex peace support operations in Bosnia, Haiti, Somalia, East Timor and in
the Northern Arabian Gulf, traditional peacekeeping and observer operations in the Middle East,
Rwanda, the Democratic Republic of Congo, Sudan, Ethiopia and Eritrea, Cambodia and Central
America, humanitarian assistance missions, at times with the Disaster Assistance Response
Team (DART), in Honduras, Turkey, Sri Lanka and the United States, as well as evacuation
operations of Canadian citizens as in Haiti and Lebanon,2 the Oka crises, the Quebec and
Manitoba floods, the ice storms of Ontario and Québec, the G8 summits in Halifax and
Kananaskis, the Swissair crash, the British Columbia forest fires, Y2K, Hurricane Juan in Nova
Scotia, thousands of sovereignty and search and rescue missions, the NORAD mission
protecting Canadian airspace, the Turbot War,’ hundreds of incidents of providing assistance to
other government departments’ operations relating to illegal fishing, counter-drug smuggling, and
intercepting ships carrying illegal migrants, as well as environmental protection.

SECTION 3

THE EVOLVING COMPLEXITY OF ‘THREATS,” ‘NATIONAL SECURITY’ AND ‘NATIONAL
DEFENCE’

3. National security concerns such matters as “threats that have the potential to undermine
the security of the state or society.”3 Current national security priorities include “[p]rotecting

' Government of Canada, “Canada’s International Policy Statement, A Role of Pride and Influence in the World” at 8,
online: Department of Foreign Affairs and International Trade <http:/Awww forces.gc.ca/site/reports/dps/pdffdps_e.pdf=
DPS].

LDPS, ibid. at 7-9, 28.

% Government of Canada, “Securing an Open Society: Canada’s National Security Policy” at 3, online: Privy Council
Office <http:/Awww .pco-bep.ge.ca/default.asp?Page=Publications&Language=E&doc=NatSecurnat/natsecurnat_e htm>

INSP.
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Canada and the safety and security of Canadians at home and abroad”, “[e]nsunng that Canada
is not a base for threats to our allies” and “[clontributing to international secunty

4 As noted in the National Security Policy (NSP), and the Defence Policy Section (DPS) of
Canada’s International Policy Statement (;'PS),5 the complexity, nature and concept of actual
threats to national security have evolved:

An increasingly interdependent world has tightened the links between
international and domestic security, and developments abroad can affect the
safety of Canadians in unprecedented ways. Today's front lines stretch from the
streets of Kabul to the rail lines of Madrid to our own Canadian cities. The
Government has made a commitment to respond to potential threats to Canadian
security before they reach our shores.®

3. The re-definition of the ‘front lines’ has caused a blurring between what was previously
distinctly viewed as ‘domestic’ and ‘international’ security. This has resulted in an “imperative to
change our conception of security threats. T The NSP notes:

We have always faced threats to our national security. As we move forward into
the 21° century, we face new and more complex ones. Today, individuals have
the power to undermine our security in a way that only hostile states were once
able to accomplish ... National security deals with threats that have the potential
to undermine the security of the state or society. These threats generally require
a national response, as they are beyond the capacity of the individuals,
communities or provinces to address alone ... Given the international nature of
many of the threats affectrng Canadians, natronal security also intersects with
internaticnal secunty

6. Consequently, the front lines’ indeed connect Kabul to Madrid and Canadian cities as the
potential for non-state entities, such as terrorists, to use force to a level previously reserved for
state militaries is now a realrty The transformed nature of what constitutes a threat to Canadian
security is, however, by no means exclusively influenced by the emergence of terrorism. Other
threats and security issues, as identified by the Government, cover a wide range of situations and
include: terrorism (i.e., including the 12 November 2002 taped message where Osama Bin
Laden identified Canada as a target), the proliferation of weapons of mass destruction, failed and
failing states (e.g., pre 2002 Afghanistan, Somalia and Haiti), intra and inter state conflict, (e.g.,
the Former Yugoslavia), natural disasters (e.g., ice storms, floods), critical infrastructure (i.e.,
computer network attack), ocrganized crime (e.g., counter drug ops), pandemics (i.e., SARS and a
feared influenza epidemic), and environmental degradation (i.e. |IIe%aI fishing, climate change
and its impact on opening up Arctic waters to oommercral sh|pp|ng Combined, these new
threats create a “complex security environment. !

7. The DPS has commented on how operations have become more complex when
contrasted with traditional peacekeeping roles as follows:

Military experts have compared today’s complex and chaotic operational

environment to a ‘three block war.” This term speaks to the increasing overlaps
in the missions armed forces are being asked to carry out at any one time, and
the resulting need for integrated operations. Our land forces could be engaged

* NSP, ibid. at 5.

® DPS, supranote 1.

® DPS, supranote 1 at 5.

" DPS, supranote 1 at 7.

¥ NSP, supra note 3 at 1-3.

® NSP, ibid. at 7-8; DPS, supranote 1 at 5-7; DPS, supranote 1 at 1.
" NSP, supranote 3at 1, 5.
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in combat operations against well-armed militia forces in one city block,
stabilization cperations in the next block, and humanitarian relief and
reconstruction two blocks over. Transition from one type of operation to another
often happens in the blink of an eye, with little time to react. At the same time,
our naval forces in adjacent coastal areas might be supporting troops ashore
while enforcing a maritime exclusion zone, and our air forces could be flying in
supplies and humanitarian aid, while standing by to directly engage a determined
opponent. ™

8. The changed nature of the threats has impacted not only on the policy aspects of how
national security and defence are defined but also on how the Government and the CF/DND has
been reorganized. Some of the key developments have included: the issuance of the first NSF,
the creation of a interdepartmental /FS, the creation of the Ministry of Public Safety and
Emergency Preparedness, the creation of a Cabinet Committee on Security, Public Health and
Emergencies, appointment of a National Security Advisor, creation of a Government Operations
Centre, and the creation of a Bi-National Planning Group within NORAD, to name a few. Within
the Department some of the most recent re-organizational changes have included: the creation
of the new position of Associate Minister of National Defence and Minister of State (Civil
Preparedness), assignment of MND as the lead for the coordination of on-water response to a
marine threat or a developing crises in the exclusive economic zone, and the establishment of
Marine Security Operations Centres. Within the CF, a fundamental recrganization and
‘transformation’ is underway so that the CF may better respond to the challenges posed by the
new complex operational and security environment.

9. The transformation and new vision for the CF requires a fully integrated and unified
approach to operations in a number of ways including transforming the command structure S0
that the ability of the CF to deploy domestically and internationally will be enhanced.’
Consequently, Canada Command (CanadaCOM), the Canadian Expeditionary Force Command
(CEFCOM), Canadian Special Operations Command (CANSOFCOM), Canada Operaticnal
Support Command (CANOSCOM) and the Strategic Joint Staff (SJS) have been created.
Transformation will also significantly impact decisiocn-making through the devolution of
responsibilities and authorities to the operational commanders. This in turn will create a greater
need for accurate and coordinated legal advice at all levels of command. In response, the Office
of the JAG has transformed and reorganized the way in which it provides legal advice to these
Commands.

SECTION 4
THE EVOLVING COMPLEXITY OF THE LEGAL FRAMEWORK

10. The evolving conceptualization of the ‘threats,’ ‘national security,” and ‘national defence’
has also cccurred within the domestic and international legal framework that provides the basis
for CF operations and shapes their nature and scope.

11. As noted, the Government of Canada has re-conceptualized ‘threats’ in a way which is no
longer restricted to state-on-state, cross border use of military force. Similarly, the UN Security
Council’'s practice has evolved. The Security Council has regarded a much broader range of
events as constituting a ‘threat to the peace or breach of the peace’ as the term is used in Article
39 of the UN Charter. This is significant, as an Article 39 determination that a threat or breach of
the peace exists is a legal prerequisite for the authorization of military force for UN enforcement
operations by the Security Council, acting under Chapter VIl of the UN Charter."

" DPS, supranote 1 at 8.
2 DPS, ibid. at 11.
"% See Chapter 15 of this manual.
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12. Since 1991, a number of situations have been declared by the Security Council as a

‘threat’ in accordance with Article 39 that previously would not have been so considered. These
include: violations of human rights, violence within a state, terrorism, failure tc adhere to
democratic election results, natural disasters and epidemics. Prior to the 1991 Gulf War, 659
Security Council Resolutions were issued in the UN's 46 years. Since then, 930 resolutions have
been issued over the 14-year period from 1991 to 2005, Most authorized military missions were
not traditional peacekeeping operations but rather what have been referred to as enforcement or
‘stability’ operations.

13. Likewise, the legal understanding of ‘armed attack,’ ‘armed conflict,” ‘self-defence,” and
‘human rights’ has evolved as the nature of these new threats changes. Importantly, these legal
transformations have impacted directly on how states have historically employed military force.
Prior to 11 September 2001, a traditional approach to ‘armed attack’ and ‘self-defence’ had not
included the use of force by, or against, a non-state entity. On 24 October 2001, the Government
of Canada notified the Security Council, pursuant to Article 51 of the UN Charter, that it would
employ military force outside of Canada in exercise of self-defence against Al Qaeda and the
Taliban. Subsequently, land, sea, and air forces have been deployed in Afghanistan, and on and
over international waters. S|m|IarIy, Canada, as a party to the North Atlantic Treaty, mvoked the
collective self-defence clause contained in Art|ole 5 for the first time in the history of NATO.™

14. Meanwhile in the late 1990s, concern for the serious violations of human rights in Kosovo
prompted Canada to participate in the Kosovo air campaign and subsequently launch a
significant policy initiative entitled the “Respon5|b|l|ty to Protect,”"® a concept subsequently
endorsed in broad terms by the United Nations."

15. Recognizing the growing concern of the unlawful proliferation of weapons of mass
destruction by rogue states and non-state entities, the NORAD Treaty was amended in 2004 so
that NORAD, as part of its aerospace and warning mission, could conduct “aerospace Warnmg in
support of the designated commands responsible for m|SS|Ie defence of North America.”"’ This
amendment followed the ratification of another treaty creating a Bi-national Planning Group within
NORAD in 2002 designed to enhance Canada/US maritime surveillance, intelligence sharing and
threat assessrnent and prepare contingency plans to improve coord|nat|on of military support to
civilian authorities. " Agam in response to growing concerns over the proliferation of weapons of
mass destruction, Canada became a participant in the Proliferation Security Initiative (PS1) in
2004. The PSI pr|nC|pIes seek to use, and enhance, eX|st|ng domestic and international legal
frameworks to act against entities of prol|ferat|on concern.

16. Domestically, the legislative and common law basis supporting and shaping CF
operations has evolved within the complex cperational and security environment. As the role of
the CF has evolved, new legal bases have been created, and existing legal authorities, have
been modified to support ocperations. This includes the creation of section 273.6 of the NDA
which provides a legal basis for the CF to provide ‘public service,’ including assistance to law
enforcement agencies. Other changes have included mod|f|oat|ons to existing legislation such
as: The Coastal Fisheries Protection Act, the Criminal Code, and the Fisheries Protection Act.?
Legislative developments also include the creation of various domestic offences for viclations of
the Laws of Armed Conflict as described in the Crimes Against Humanity and War Crimes Act?!
and the creation of ‘terrorism’ offences under the Criminal Cade. Additionally, Memorandum of

" See Chapter 25 of this manual.

'® See Chapter 16 of this manual.

%2005 World Summit Outcome, GA Res. 60/1, UN GAOR, 60" Sess., UN Doc. A/BO/PVS (2005) at para. 138 et seq,
online: United Nations <http:/Awww . un.org/Depts/dhl/resguide/r60.htm>.

' See Chapter 25 of this manual.

'% See Chapter 25 of this manual.

¥ See Chapter 20 of this manual.

" See Chapter 7 of this manual.

* See Chapter 17 of this manual.
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Understanding (f\/’lOU)22 and Orders in Council {OIC) have facilitated the exercise of the Crown
prerogative, a common law concept, to enhance the provision of services, or assistance to other
government departments by the CF. These MOUs/OICs include: Canadian Forces Assistance to
Provincial Palice Forces Directions, Assistance to Federal Penitentiaries Order, Canadian Forces
Armed Assistance Directions, CF Assistance in Support of the RCMP in its Drug Law
Enforcement Role, Sutface Ship Patrols and Aerial Fisheries Surveillance. B

17. Whether on international or domestic operations, the law and the role of the operational
legal advisor are increasingly crucial given the complexity of law regulating the authority, scope,
and parameters of any military operation. Commanders must understand during all phases of an
operation what the CF, and individual members, can and cannot lawfully do. Consequently, legal
advisors at all levels must have a detailed understanding of relevant legal authorities which may
impact upon operations and must advise accordingly during all phases of an operation.

18. As noted, recent CF international operations bear little resemblance to traditional
peacekeeping missions. Modern CF operations are far more complex and dangerous. The
transiting of the three blocks of combat, stability, and humanitarian relief operations can now
happen within a limited geographic area and time-frame.

19. Indeed, in recent years the CF has been actively involved in conducting operations
simultanecusly in two or three blocks. For example, land operations in Afghanistan were involved
in combat operations as parties to an armed conflict against the Taliban and Al Qaeda in exercise
of self-defence, as well as stability operations as authorized by the Security Council in
International Assistance Force (ISAF) operations. Similarly, the CF naval forces were enforcing
Security Council resclutions against Irag and, at the same time, carrying out cperations within the
armed conflict against Al Qaeda and the Taliban in the Northern Arabian Gulf region.

20. The complexity of the legal framework has increased. Now it is not uncommon for a
number of distinct legal regimes - not just the Laws of Armed Conflict (LOAC) - to have a direct
impact on operations. Today’s operational legal advisor may be required to be knowledgeable,
and advise on a number of different Iegal regimes including: the law of the sea, air and space
law,? international human rights law,?® information operations and intelligence law, and®’ various
treaties including Status of Forces Agreements28 and MOUs.?® |n addition to understanding
these distinct bodies of law, a legal advisor must also understand the interrelationship between
them.*® During combat and stability operations, it is not uncommon for all the above-noted
regimes to apply with parts of each regime being limited in certain areas by other regimes. For
example, the apprehension and transfer of detainees will undoubtedly trigger LOAC as well as
human rights law. The UN law on use of force may restrict the application of the law of the sea or
air law.

21 Throughout any operation there will also be a variety of legal issues, which, if not
managed, can take the focus away from mission success. These include legal issues relating to:
contracting,®' claims, * death/service estates, > legal status of reservists and liability to serve, *
legal assistance,* environmental law,* and importantly, discipline.*’

22 gee Chapter 27 of this manual.

% See Chapter 7 of this manual.

* See Chapter 20 of this manual.

* See Chapters 21 and 22 of this manual.

* See Chapter 18 of this manual.

" See Chapters 23 and 24 of this manual.

 See Chapter 26 of this manual.

» See Chapter 27 of this manual.

* See Kenneth W. Watkin, “Controlling the Use of Force: A Role for Human Rights Norms in Contemporary Armed
Conflict” (2004) 98 Am. J. Int'l L. 1, online: American Society of International Law <http:/Avww . asil.org/ajiliwatkin.pdf#
search=%22Controlling%20the%20Use%200f%20Force %3A%20A%20R ole%20for%20Human %20Rights%20Norms%20
in%20Contemporary%20Armed%20Conflict%22>.

% See Chapter 32 of this manual.
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22 Any of these above topics can impact and consume the focus of an operaticnal
commander if not properly anticipated and addressed at the appropriate time. An operational
legal advisor must be up to date in all these areas to ensure the success of a CF operation is not
compromised and the rule of law is maintained. Accurate and timely legal advice at the
appropriate level facilitates the lawful conduct of operations.

SECTION S
CONCLUSION

23. Given the nature of ‘threats’ to Canada, which now go beyond traditional notions of
military force employed by hostile states, the scope of ‘national security’ has dramatically evolved.
This has caused erosion in what was once considered a distinction between ‘domestic’ and
‘international’ security and in turn has triggered a ‘transformation’ in the way in which the CF is
organized to respond to threats. Both the nature of the threats and the nature of CF operations
have significantly increased in tempo and complexity since 1991, Likewise, the legal framework
that shapes both domestic and international operations has become far more sophisticated and
complex. The challenge is to ensure that operational legal advisors have a firm understanding of
all relevant law that may impact on operations, and that commanders properly incorporate legal
advice in the planning and execution of operations so that the lawful conduct of operations can be
enhanced. In other words, today’s operational legal advisors must be prepared to practice ‘Three
Block Law’ to address ‘Three Block War' legal issues.

2 See Chapter 33 of this manual.
* See Chapter 37 of this manual.
* See Chapter 35 of this manual.
% See Chapter 38 of this manual.
* See Chapter 31 of this manual.
" See Chapter 34 of this manual.
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CHAPTER 3
THE CANADIAN POLITICAL SYSTEM
SECTION1
INTRODUCTION

1. An understanding of the Canadian political system is required in order to understand
some of the key legal processes relating to the deployment of the CF on certain domestic and
international ocperations. For example, an understanding of the constitutional divisions of powers
between the federal and provincial governments is required to advise on the deployment of the
CF in Aid of the Civil Power. Without an understanding of the parameters of authority amongst
the various federal ministers, the various interdepartmental MOUs allowing the CF to assist
various law enforcement agencies will not be situated in their proper context. Likewise, without
understanding the role of Cabinet, the Government and Parliament, it will be difficult to
understand the legalities of deploying the CF internationally in exercise of the Crown prerogative.

2. Consequently, the purpose of this chapter is to map out a basic overview of the Canadian
political system so that a deeper understanding of the various legal aspects of operations, as
discussed in subsequent chapters, can be acquired.

SECTION 2
FEDERAL GOVERNMENT
Form of Government
3. The Constitution is the supreme law of Canada.' Therefore, every action of the

government must comply with the Constitution and must be predicated upon the rule of law.?
Governments have a duty to defend and uphold the Constitution, and to ensure that they do not
exceed their constitutional mandates.

4, The Constitution Act, 1 867,3 the most foundational of Canada's constitutional documents,
is the fundamental source of political and legal authority in Canada.® It establishes the basic
structure of the Canadian state.

3. Canada'’s constitutional structure has several important qualities. Like many political
systems worldwide, Canada has a 'separation of power’ between three branches of government.
Broadly speaking, the legislative branch creates laws, the executive branch implements these
laws and an independent judiciary adjudicates disputes5 by applying statutory law, the common
law (i.e., in provinces outside Quebec), and constitutional principles.

6. Canada is a constitutional monarchy, meaning that the head of state is a monarch whose
powers are limited by a constitution. Canada is also a parliamentary democracy, in which the

functions of executive government devolve from the titular head of state to the political executive.
This means that in practice, executive decisions in Canada take place in the context of Canada’s
system of responsible government.” At its heart, responsible government in Canada means that

! Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K)), 1982, c. 11, 5. 52.

® Reference Re Secession of Quebec, [1998] 2 S.C.R. 217 (Factum of the Attorney General of Canada).

® Constitution Act, 1867 (U.K.), 30 & 31 Vict., c. 3, reprinted in R.S.C. 1985, App. Il, No. 5 [Constitution Act, 1867]. The
Constitution Act, 1867, was originally named the British North America Act, 1867. It was renamed by the Constitution Act,
1982, Itisthe key document in the Canadian Constitution.

4 See, e.g., James John Guy, People, Politics and Government, a Canadian Perspective, 5th ed. (Toronto: Prentice Hall,
2001) at 294.

® Peter W. Hogg, Constitutional Law of Canada (Toronto: Carswell, 2000) at 1.
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the federal Cabinet (the effective pinnacle of the executive branch) is made up, normally, of
elected members of the House of Commons and occasionally from the unelected Senate.
Through this mechanism, the Cabinet or executive branch is always accountable to the elected
House and must maintain the confidence of a majority of its members to remain in power.

7. Canada is a federal state, in that jurisdiction is shared between two orders of
government: federal (or central) and provincial. The Constitution Act, 1867 sets out the federal
structure and establishes the federal Parliament and provincial legislatures. Importantly, the
Constitution Act, 1867 assigns each order of government, federal and provincial, exclusive
authority to legislate in respect of certain subjects. A rich court jurisprudence has developed
through the interpretation of this division of powers. On the whole, most matters can be fit into
one of the listed federal or provincial powers. |n rare circumstances, however, courts have
concluded that a matter is not anticipated by the list included in the Constitution Act, 1867. In
these uncommon situations, the courts have left the matter to be legislated by the federal
Parliament, pursuant to its overarching power to legislate “for the Peace, Order, and Good
Government of Canada, in relation to all Matters not coming within the Classes of Subjects by this
Act assigned exclusively to the Legislatures of the Provinces.”®

Legislative Branch of Government

8. The legislative branch is the major forum for the debate of political ideas and options.”

Its classic function is to pass laws and to scrutinize the activities of the executive branch. Inthe
Canadian system of government, the legislative branch is the only ‘sovereign’ entity. In the
British tradition, Parliament could pass what ever law it wished, and was supreme over the other
branches of government. In Canada, absolute parliamentary supremacy has been curbed by the
division of powers between the federal and provincial levels, by the Charter and by certain other
unwritten principles of constitutional law. Nevertheless, so long as it does not viclate one of these
constitutional limitations on its sovereignty, Parliament may pass whatever law it deems
appropriate.

Parliamentary Government

9. The Canadian parliamentary system finds its roots in the traditions of the British
Parliament. Under the Canadian Constitution, the federal legislature (Parliament) is composed of
the Queen (as represented by the Governor General), and the two ‘houses”. the House of
Commons and the Senate. The consent of all three is necessary for the passage of legislation.

10. Legislation passed by Parliament is issued in the form of statutes, such as the Nationa/
Defence Act® (NDA), which provides for the establishment of the Department of National
Defence? (DND) and the Canadian Forces (CF). '

The Governor General
11. As previously mentioned, the monarch is the head of state for Canada.' The monarch is
represented in Canada federally by the Governor General, appointed by the Queen on the advice

of Canada’s Prime Minister. 2

12. The Governor General's legislative branch duties include giving royal assent to bills
passed by the House of Commons and the Senate.

® Constitution Act, supranote 3, s. 91.

" G. Tardi, The Legal Framework of Government (Aurora: Canada Law Book, 1992) at 64.

® National Defence Act, R.S.C. 1985, c. N-5 [NDA].

®ibid, s. 3.

" ibid., 5.14.

" Constitution Act, 1867, supra note 3, s. 9.

2 The Governor General is represented provincially by Lieutenant Governors, appointed by the federal executive.
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The Senate
13. The Senate, or upper house of Parliament, ordinarily consists of 105 senators appointed

by the Governor General on the advice of the Prime Minister. " There are a fixed number of
Senate appointments allocated by region of the country, a system originally intended to ensure
that each province and territory had a proportionate voice in the Senate. The Senate currently
plays four main roles on the Canadian political scene, all of which are oomplementary to the
functions of the House of Commons: (1) legislative, (2) mvestlgatwe &3 regional
representation, and (4) proteohon of linguistic and other minerity rights. ° The Senate has been
granted the power to initiate bills,"” amend bills proposed by the House of Commons, or reject
them. No bill can become law until the Senate has given its approval.

The House of Commons

14. The House of Commons, or lower house of Parliament, is currently composed of 308
elected Members of Parliament, eaoh representmg one of the country's electoral districts (i.e.,
ridings). Although the populahon of ridings varies, "® the make up of the House of Commons
approximates representation by population: with some exceptions, seats are assigned to
provinces in keeping with their proportion of the Canadian population and then riding boundaries
are assigned to ensure reasonable parity in riding population size. The Canad|an Constitution
requires the election of a new House of Commons at least every five years * The House of
Commons has the power to initiate a bill dealing with any subject matter properly within the
legislative competence of Parliament, and to amend or reject bills proposed by the Senate. In
fact, most proposed federal laws, including all bills that invclve raising revenue or spending
money, are intrcduced in the House of Commons.

Executive Branch of Government

15. As discussed, the federal® executive branch of government in Canada consists of the
Queen, as represented by the Governor General. The Constitution Act, 1867 also contemplates
a ‘Queen’s Privy Council of Canada’ to aid and assist the Governor General. By constitutional
convention, however, the powers of the Privy Council are in fact exercised by the federal Cabinet
— a collective body comprising the Prime Minister and ministers. Further, by constitutional
convention, the monarch and the Governor General almost never exercise their powers
unilaterally, instead responding to the instruction of Cabinet {or occasionally, the Prime Minister
alone for some responsibilities). Thus, as a practical reality, Cabinet lies at the pinnacle of the
federal executive. The Prime Minister's special role flows in large measure from his or her
authority to determine the composition of the ministry (that is, to instruct the Governor General to
appoint or dismiss people from ministerial posts). The Prime Minister is also the member who
calls the meetings of Cabinet and eventually defines the Cabinet ‘consensus.’

' As the monarch’s representative in Canada at the federal level, the Governor General has executive branch duties as
well, including reading the Speech from the Throne, signing state documents, summoning, opening and ending sessions
of Parliament, dissolving Parliament for an election and presiding over the swearing-in of the Prime Minister, the Chief
Justice of Canada and cabinet ministers, as well as serving as the Commander-in-Chief of the Canadian Forces. This last
duty is a ceremonial one, as the Governor General does not exercise any specific command function.

" Senators are appointed by the Governor General acting on the advice of the Prime Minister.

% Investigations are by Special Senate Committee, into issues of social or economic importance to the country.

18 Standing Committee on Legal and Constitutional Affairs, Report on Certain Aspects of the Canadian Constitution
(Ottawa: Senate of Canada, 1980).

7 Except bills providing for the expenditure of public money or imposing taxes.

'% A rough average is 100,000 Canadians per riding.

'Y Constitution Act, 1982, supra note 1, s. 4.

™ This part deals with the federal executive only. The provinces also have executive branches with different structures,
and, of course, different players.
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16. The function of the executive branch is, broadly speaking, to implement the laws of

Canada. The executive branch has the authority toc make decisions and to develop government
policies relating to those matters over which the federal Parliament has legislative authority,21
always bearing in mind that because of the mechanism of responsible government, the ministry
must maintain the confidence of the House of Commons in respect of those decisions and
policies. The executive branch performs the majority of its duties through the intermediary of the
federal departments and agencies, special boards, commissions and state-owned or ‘Crown’
corporations.

17. The legislature is the only sovereign branch in Canada’s constitutional order. In
comparison, the executive branch has much more limited powers, flowing almost exclusively from
that authority delegated to it by Parliamentary statute and, to a lesser extent, from the ‘Royal’ or
‘Crown’ prerogative. In the main, the executive branch functions in accordance with the authority
conferred on it by statutes — laws passed by Parliament. However, for some functions the Crown
prerogative remains important. For example, the conduct of foreign affairs, including the making
of treaties and other acts of state in matters of foreign affairs, as well as decisions res?ecti ng the
use of the Canadian Forces, remain part of the Crown prerogative power in Canada.” The
Crown prerogative is not defined in any statute, but consists of the powers and privileges
accorded to the Crown by the common law, or judge-made law. Put another way, the Crown
prerogative is the residue of powers once exercised by the monarch personally that have not
been stripped away by subsequent Parliamentary statute law. As this definition suggests, the
Crown prerogative persists only with the forbearance of the legislature. In decisions discussing
the Crown prerogative, the courts have consistently held that the prerogative is confined to those
areas of traditional executive government powers where no statute law has occupied the field.

Prime Minister

18. While the Monarch is the head of state in Canada, the Prime Minister is the head of
government. The Prime Minister is officially appointed by the Governcr General. By
constitutional convention, the Governor General appoints a person capable of securing the
confidence of the House of Commons — that is, a majority of votes in that chamber. In practice,
the Governor General almost always selects the leader of the political party that holds the
greatest number of seats in the House of Commons (although once in Canadian history the Prime
Minister was the leader of the second largest party in the Commons, but one who temporarily
commanded a majority in the Commons by acting in coalition with a third, smaller party). Among
other things, the Prime Minister has the power to instruct the Governor General as to appointment
and dismissal of ministers and determines the responsibility of these ministers when functioning
in Cabinet. The Prime Minister also instructs the Governor General on when Parliament will be
dissolved for an election and when a reconstituted Parliament will be summoned into session
following that election.?®* Thus, the timing of elections is almost always a matter determined by
the Prime Minister. Only when the incumbent ministry loses the confidence of the Commons —
through the device of a non-confidence vote — is the Prime Minister compelled to either resign his
or her ministry or seek dissolution of Parliament, triggering an election.

Ministers: Parliamentarians with Portfolio
19. The Prime Minister usually appoints ministers from among those elected to the House of

Commons,** although Canadian practice permits senators to also hold ministerial posts.
Ministers are usually appointed to carry out the powers, duties and functions of a specific portfolio

* The courts have held that the division of executive power between the federal and provincial executives mirrors the
division of legislative power set out in the Constitution Act, 1867.

% Hogg, supra note 5 at 11. The exercise of the Crown prerogative in matters involving national defence and the use of
the CF will be discussed in Chapter 5.

2 Although these decisions are actually taken by the Governor General on the advice of the Prime Minister.

* The Prime Minister will typically grant portfolios to MPs from his or her own party.
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related to a matter of public concern under federal jurisdiction.25 Such matters typically include
health, foreign affairs, finance, industry, environment, national defence and immigration. By
statute, Parliament has usually created a government department in each of these and other
areas and in that statute, assigned particular responsibilities to the responsible Minister. For
example, the National Defence Act designates the Minister of National Defence (MND) as the
minister \é\gho is responsible, answerable and accountable to the House of Commons for this
portfolio.

The Cabinet
20. The Cabinet is, in political reality, the supreme executive authority in Canada.
21 The Cabinet is composed of members of the House of Commons and an occasional

senator, typically about 30 in number, selected by the Prime Minister. Normally, the Prime
Minister will appoint a Cabinet that consists of all those members of the House of Commons
holding por‘ffolios.27 By custom, when possible, there is at least one Cabinet minister per
province.

22 The Cabinet stands or falls together, a concept alsc known as the ‘collective
responsibility of the Cabinet.” Most dramatically, a vote of non-confidence in the House of
Commons precipitates the ‘fall of the government,” either by sparking new elections or the
tendering of the ministry’s resignation with the Governor General. For this reason, individual
ministers must continually seek consensus for their goals, policies, programs, and means of
implementation, as decisions often affect the whole Cabinet.

The Governor General in Council

23. Legislation often requires a decision toc be made by the ‘Governor General in Council’ or
‘Governor in Council.” Technically, this is the Governor General, as advised by the Privy Council
of Canada.”® In practice and by constitutional conventiocn, the Cabinet will make the decision and
then send the ‘order’ or the ‘minute’ of the decision to the Governor General for signature.
Although the Governor General technically has the power to refuse Cabinet’s advice, by custom
the Governor General's involvement in this process is ceremonial.*®

The Judiciary

24. Canadian courts are the guardians of the Constitution, charged with ensuring that the rule
of law prevails.30 To accomplish this goal, and because in some cases the judiciary must
evaluate the constitutionality and legality of legislative and executive actions and make a decision
affecting the rights and obligations of government autherities, the judiciary must be independent
of government.3’1 In Canada, the constitutional framework of the judicial branch of the federal
government is set out in the Constitution Act, 1867 and the Constitution Act, 1982, While the
judicial branch is part of the state in the broadest sense of the word, in legal terms the judicial
institutions act separately from both the legislative and executive branches of government.

The Supreme Court of Canada

*® Constitution Act, 1867, supra note 3, s. 91.

% NDA, supra note 7, s. 4.

7 Although this need not be the case: the Prime Minister may appoint members of Parliament without portfolios, or
Senators, to Cabinet.

* The Governor General is, again in theory, advised by the Privy Council, the functioning part of which is Cabinet.

* Hogg, supra note 5 at 196.

N Amax Potash Ltd v. Government of Saskatchewan, [1977] 2 S.C.R. 576 at 590; The Queen v. Beauregard, [1986] 2
S.CR.56at71-72.

¥ Ref Re: Remuneration of Judges of the Provincial Court (P.E.1), [1997]13 S.C.R. 3.
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25. The Supreme Court of Canada (SCC) is the highest court in Canada and is the final court
of appeal. It is made up of nine judges appointed by the Governcr General on the advice of the
federal Cabinet. The SCC has jurisdiction cver disputes in all areas of the law, including
constitutional, criminal, administrative, and civil matters. One of its principal functions is the
interpretation of the Constitution, and its decisions assist in defining the limits of federal and
provincial executive and legislative power. The right of appeal is not automatic. While the SCC
will hear appeals from some types of court decisions as a matter of right, in the majority of
instances the SCC must grant ‘leave’ to file the appeal. Such leave will only be granted in special
circumstances. Typically, the SCC will only grant leave for cases dealing with issues of
significant national importance.

The Federal Court of Canada

28, The Federal Court of Canada (FCC) is a court created by statute and as such, exercises
only those powers specifically conferred on it by statute (i.e., the Federal Courts Act).32 The
Federal Courts are courts of law, equity and admiralty, divided into the Federal Court (a trial level
court) and the Federal Court of Appeal. The Federal Court (once known as the ‘Trial Division’)
reviews disputed decisions of federal boards, commissions and tribunals to ensure their legality
through a process of judicial oversight known as administrative ‘judicial review.’ It has jurisdiction
over matters including inter-provincial and federal-provincial disputes, as well as other matters of
Canada-wide application or importance. The Federal Court of Appeal (once known as ‘Appeal
Division’) hears appeals from the Federal Court and the Tax Court of Canada, and performs a
judicial review function in relation to certain formal federal administrative tribunals. While the
Federal Courts are based in Cttawa, the judges of both courts may sit in locations across the
country. Decisions of the Federal Court of Appeal may, in certain circumstances, be appealed to
the SCC.

The Court Martial Appeal Court of Canada

27. The Court Martial Appeal Court (CMAC) is made up of judges appointed by the federal
executive, who may in law be drawn from the pool of judges who sit on the FCC or provincial
superior courts of criminal jurisdiction.33 In practice, CMAC judges are normally drawn from the
Federal Court of Appeal. The CMAC deals primarily with appeals from decisions of courts
martial. ** Subsequent appeals from the CMAC may, in certain circumstances, be made to the
SCC.

Provincial Courts

28. Provinces have at least three levels of courts. Lower or provincial court is a trial court of
first instance for most criminal matters, and the vast majority of criminal trials take place at this
level, including trials of all summary offences® and certain indictable offences. A superior court
(also called ‘Supreme Court’ or ‘Court of Queen’s Bench,’ depending on the province) has
jurisdiction to hear civil or criminal matters in any area, and at any level, except for those matters
reserved exclusively for the provincial court. The decision of a superior court can be appealed to
the provincial Court of Appeal, the highest court in the province. |In certain cases, a decision
rendered by a provincial Court of Appeal may be appealed to the SCC.

2 Federal Courts Act, R.S. 1985, c. F-7. This is in contrast to the Superior Courts of the provinces, which are courts of
inherent jurisdiction under the Constitution.
% NDA, supra note 7, s. 234.
# Not all court martial decisions may be appealed: Section 230 of the MDA lists the grounds of appeal available to a
Eﬁerson subject to the Code of Service Discipline (CSD). NDA, supra note 7, 5. 230.

Or low-level offences at Canadian federal criminal law. Summary offences should not be confused with ‘summary
trials,” which take place under the CSD for a range of offences.

3-6
A0530166_30-A-2016-02619--0030



RELEASED UNDER THE AlA - UNCLASSIFIED INFORMATION
DIVULGUE EN VERTU DE LAI - RENSEIGNEMENTS NON CLASSIFIES

DND - MDN
PART Il - THE RULE OF LAW B-GJ-005-104/FP-024
SECTION 3
PROVINCIAL GOVERNMENTS
Provincial Legislatures
29 Provincial legislatures are unfcamerafl legislative assemblies (i.e., meaning one house, as

opposed to the bicameral federal Parliament composed of two houses) of varying size in each of
the ten provinces. Canadian Territories are the responsibility of the federal government.
Provincial legislatures are headed by a Lieutenant Governor who is appointed by the Governor
General of Canada. The position of Lieutenant Governor is now largely symbolic and such
individuals wield little actual power in matters of provincial governance. The Premier of the
province is the true decision-maker and leader of the government.

30. In the Constitution Act, 1867, the powers of government in Canada were divided between
the federal and provincial levels.*® The federal government was given the authority to legislate in
areas of primarily national concern, such as defence, taxation, and criminal law. Provinces were
given responsibility for areas considered important in maintaining their specific identities, cultures
and special institutions, as well as a number of cther key areas such as education and
healthcare. Provincial legislatures are therefore empowered to pass laws relating to those
matters for which they have been granted jurisdiction under the Constitution. However, those
laws have no effect outside the boundaries of the province.

SECTION 4
DEPARTMENT OF NATIONAL DEFENCE AND CANADIAN FORCES

31. Passed by the federal Parliament under the authority of the Constitution®’, the Nationai
Defence Act (NDA) establishes the organisation and structure of the Department of National
Defence (DND)*® and the Canadian Forces (CF).** DND and the GF are two distinct but
complementary organisations under the authority of the Minister of National Defence (MND). The
MND, the Deputy Minister (DM) and the Chief of the Defence Staff (CDS) are accountable and
responsible (in both legal and practical terms), for the use of the power and resources within
these organisations with which they are entrusted by Parliament. The CF and DND work to
implement, either individually or jointly, the decisions and direction received from the MND and
the Government.

Department of National Defence

32. DND exists to provide advice on defence matters to the MND, and to support the CF. It
works in a unified defence team with the CF to fulfill the defence mandate. As discussed, DND is
ultimately accountable to Parliament and is also responsive to the so-called ‘central agencies’ of
government such as the Privy Council Office (i.e., essentially the Prime Minister's department),
the Treasury Board Secretariat of Canada (TB) and the Department of Finance. DND is
governed by the provisions of the NDA, but is also subject to the Financial Administration Act and
regulations passed by the TB.

% Constitution Act, 1867, supra note 3, ss. 91 and 92.

5 Constitution Act, 1867, ibid., s. 91(7). Section 91(7) gives exclusive jurisdiction to the Parliament of Canada over
matters related to Militia, Military and Naval Service and Defence.

* NDA, supranote 7.

* Ibid.
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Minister of National Defence
33. The MND is responsible for the management and direction of the CF and all matters

relating to national defence.*® The MND is the government’s principle spokesperson for defence
matters, both within Cabinet and externally on its behalf. Furthermore, the MND is responsible
for the construction and maintenance of all defence establishments,*' works for the defence of
Canada, and defence research.*

34. The MND is legally responsible and accountable to both the PM (and Cabinet) and
Parliament for the decisions and actions of the CF and DND pertaining to the following matters:

a. the administration of the relevant portions of several laws such as the NDA, the
Aeronalttics Act, the Visiting Forces Act, the Canadian Forces Superannuation Act,
the Gamishment Atftachment and Pension Diversion Act, and the Pension Benefit
Division Act,

b. the management and direction of the CF and all matters relating to national defence;
c. the advancement of civil preparedness in Canada for emergencies of all types; and
d. the development and articulation of Canada's defence policy.

35. The Minister's role in developing defence policy is crucial. The MND's principal advisors
are the Deputy Minister (senior civilian advisor) and the Chief of the Defence Staff (senior military
advisor). The Government's statement on defence policy may be set out in a defence White
Paper,’ in speeches and in parliamentary debates in the House of Commons. Once a
government decision respecting defence has been made, it becomes the responsibility of the CF
and DND to take the appropriate measures to give effect to the decision. The MND is supported
by National Defence Headquarters (NDHQ) staff and CF personnel.

365. While the MND has, technically, the defence portfolio, under the principle of collective
responsibility of the Cabinet, the Minister must bring all significant changes in defence policy, new
major operational commitments or capital acquisitions to the Cabinet for discussion and decision.

Deputy Minister of National Defence

37. The senior civilian public servant in the DND is the Deputy Minister of National Defence
(DM), who is appointed under the authority of the NDA.** The DM is authorized to exercise all of
the MND's powers over the DND except for the power to make regulations. As a result, the DM is
first responsible to the MND but is also ultimately responsible to the PM (and Cabinet), the TB
and the Public Service Commission.

38. The DM is the MND's civilian advisor and is responsible for policy, finance, materiel,
civilian personnel, infrastructure and environment, international defence relations, and corporate
services, as well as supporting the MND’s office administratively.

Canadian Forces

39. Established by statute,** the CF has as its primary duty the protection of Canada and its
citizens from threats to national seourity.45 The CF is composed of three components: the

* Ibid., s. 4.
“ipid., s. 4(a). According to NDA s. 2(1), defence establishments constitute "any area or structure under the control of
the Minister, and the materiel and other things situated in or on any such area.”
22 Ibid., s. 4(a), (b).
Ibid., s. 7.
“ NDA, supra note 7.
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Regular Force, the Reserve Force and the Special Force.*® Each of the components is formed of
such units and cther elements as are organized by and under the authority of the MND.*" The
allocation of units and elements to formations and commands is at the discretion of the MND. *

40. The Minister's organisational authority over the CF is exercised through the issuance of
Ministerial Organization Orders (MOO). A MOO describes units, states whether the unit belongs
to either the Regular or Reserve Force, and specifies to which command the unit is allocated. It
is under the authority of a MOO that the CDS can issue a Canadian Forces Organization Order
(CFOQO), which provides greater detail concerning the unit and its chain of command.

41, The CF is a separate and distinct entity from DND. It has its own chain of command.
Chief of the Defence Staff

42 Appointed by the Governor in Council on the advice of the PM, the Chief of the Defence
Staff (COS) holds the highest rank in the CF and is the MND's senior military advisor. Subject to
regLiLations, and under the direction of the MND, the CDS has control and administration of the
CF.

National Defence Headquarters

43, Created in 1972, National Defence Headquarters (NDHQ) is an integrated organization
where military and civilian personnel work side by side in the management of Canada's defence
policies. NDHQ is home to Assistant Deputy Ministers (ADMs) and military Senior Advisors (SAs)
responsible to the DM or the CDS.*® Co-location enables efficient control and command. In
addition to its advisory role, the main responsibilities of NDHQ are:

a. toensure that the military tasks and defence activities ordered by the executive are
carried out effectively and efficiently;

b. to provide cost effective organisation for the acquisition and provision of materiel and
other resources to the CF; and

c. toensure that government-wide policies and practices are followed in the
management of DND and the CF.

SECTION &
CONCLUSION

44 A general understanding of the Canadian political system is essential to understanding
the overarching legal framework that determines how the CF deploys domestically and
internationally. Without a firm understanding of the political and legal division of political power
within the Canadian federal state, an operational legal advisor will not be able to fully understand
the structure, dynamics or context upon which the political direction for the CF to lawfully deploy
is given. Consequently, the ability to anticipate legal issues will be diminished.

“5 Government of Canada, 1994 White Paper on Defence, online: Department of National Defence Policy Group
<http:/Awww forces.gc.ca/admpol/eng/docivhite _e.htm:=.

%¢ The Special Force is not a permanent compoenent of the CF. The Governor in Council may establish the Special Force
in specific circumstances. Refer to NDA, supra note 7, s. 16 for details.

ibid, s.17.

“® QR&D 2.08.

“ NDA, supra note 7, s. 18.

* These senior advisors include ADM (Policy), ADM (Finance and Corporate Services), ADM (Material), ADM
(Infrastructure and Environmental), DM Human Resources Group consisting of ADM (HR-Mil) and ADM (HR-Civ), the
Chief of the Maritime Staff, Chief of the Land Staff, Chief of the Air Staff, and the JAG.
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CHAPTER 4
THE RULE OF LAW
SECTION 1
GENERAL
1. The military in a democracy is unique in that the military power of the state is

concentrated in the hands of a relatively small number of non-elected government officials. This
unigue status inevitably leads to a variety of laws designed not only to control the armed forces,
but to assist in ensuring that societal values are maintained within the military. Indeed, cne of the
dangers to any civilian government is an armed force that it does not adequately control and
which does not identify with the broader societal goals.1

2. The CF has played a significant role both domestically and internationally over the past
decade in assisting with the maintenance of what is known as the ‘Rule of Law." The very nature
of the military as an instrument for carrying out governmental direction, and the fact that the
military is subordinate to the civil authority, necessitates that military leaders have an
understanding of the principles of the rule of law and integrate them into both domestic and
international ocperations.

3. Canadian society as a whole functions under the rule of law. As indicated in Leadership
in the Canadian Forces: Conceptual Foundations, 2 the rule of law is more than a set of laws:

Under the rule of law, the law is the means by which social order is established.
Laws not only set out the structural framework for the governance of society; they
also express and codify the central values of society. Competing forms of social
control, such as rule by arbitrary Eower or force, offer little protection for the
rights and security of individuals.

4, There are various definitions of the rule of law. One definition notes that the rule of law
includes the following principles:

a. powers exercised by officials must be based upon authority conferred by law;

b. the law itself must conform to certain standards of justice, both substantial and
procedural;

c. there must be a substantial separation of powers between the executive, the
legislature and the judiciary;

d. the judiciary is not subject to the control of the executive; and
e. all persons are subject to the rule of law, which is applied on the basis of equality.4

3. The Supreme Court of Canada (SCC) has repeatedly discussed the importance of the
rule of law. For the SCC, the rule of law includes three requirements:

! B-GG-005-027/AF-011, Military Justice at the Summary Trial Level, p. 1-2.

% A-PA-005-000/AP-004, Leadership in the Canadian Forces: Conceptual Foundations. See also Colonel P.J. Olson,
“‘Promoting the Rule of Law — A Value Apart” (2005) 7 NSSC Canadian Forces College 1.

? A-PA-005-000/AP-004, p. 36.

“lan Brownlie, The Rule of Law in International Affairs (The Hague/London/Boston: Kluwer Law International, 1998) at
213-214.
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The first recognizes that 'the law is supreme over officials of the government as
well as private individuals, and thereby preclusive of the influence of arbitrary
power ... The second ‘requires the creation and maintenance of an actual order
of positive laws which preserves and embodies the more general principle of
normative order’ [i.e., laws have to exist]... The third requires that ‘the
relationship between the state and the individual ... be regulated by law’.®

6. At its core, the rule of law means that law applies to all members of society equally,
including the government and its officials. Power must be exercised in accordance with the law,
not arbitrarily. This rule obviously applies to leaders and decision-makers within the CF and
DND, as much as to any other government official.

SECTION 2
CANADIAN LEGAL FRAMEWORK
International Law

7. International law developed in order to regulate the relations between and among its
subjects (i.e., sovereign states, international organizations, and in some few instances,
individuals). International law therefore includes rules agreed upon and agreements entered into
between and among different countries. International law regulates, in whole, or in part, issues
such as the use of force, armed conflict, means and methods of warfare, maritime and aerial
navigation and human rights.

8. Institutions such as the United Nations (UN) are indicative of the efforts of states to
increase the rule of law in the international context. Other examples include the growth of
international agreements concerning the law of armed conflict and the recent development of the
International Criminal Court {ICC). Nevertheless, one cannct say that all countries comply with
the rule of law. It is a continuing process, evolving with events that shape our world. Much of this
manual demonstrates that international law provides rules with which CF personnel are expected
to comply.

9. During international operations, the use of force by the CF is governed by a combination
of international laws, including alliance and coalition agreements, UN resoluhons and mandates,
Canadian domestic Iaw and the law of the host nation (if apphcable) However, the use of force
by CF elements deployed on |nternat|onal operations is provided for by Canad|an rules of
engagement, as authorized by the CDS.’ Itis essential, therefore, to understand the way the rule
of law operates in the Canadian legal framework.

Constitution Act, 1867

10. The key statute governing the CF is the Nafional Defence Act (NDA). But even this
statute must be assessed against a rule of law standard. It must be authorized by and be
consistent with the Canadian Constitution, including the division of powers between the federal
and provincial levels and the Charter, as interpreted by the Canadian courts.

11. Under the Constitution Act, 1867, subjects are assigned to either the provincial or federal
levels. Generally speaking, statutes dealing with national, international and inter-provincial
matters fall within the legislative powers of Parliament (i.e., the federal level), whereas matters of
a local or provincial nature fall within the jurisdiction of the provincial legislatures. Subsection
91(7) of the Constitution assigns the federal government responsibility for “Militia, Military and

® British Columbia v. Imperial Tobacco, 2005 SCC 49 at para. 58.
® B-GG-005-027/AF-011, p.1-1.
7 See Chapter 28, Rules of Engagement and Targeting, in this manual.
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Naval Service, and Defence’® and the NDA is enacted pursuant to this federal source of

legislative jurisdiction. For this reason, the CF is primarily affected by federal law as a federal
government institution.

12. Also notable, the Constitution gives the federal Parliament the general authority to “make
laws for the Peace, Order and Good Government of Canada.”® The SCC has interpreted this
phrase as authorizing federal legislation in response to an emergency or a matter of national
concern that could not be addressed effectively by provincial legislation.

Canadian Charter of Rights and Freedoms

13. In 1982, the Canadian Charter of Rights and Freedoms (Charter) was embedded into the
Constitution.”® The Charter established a series of individual rights that have the effect of
constraining the powers of Parliament and provincial legislatures, as well as their respective
executive branches. No level of government can infringe upon these rights unless the
infringement is a reascnable limit that can be demonstrably justified “in a free and democratic
society. "1 Some of the Charter rights may also be overridden by the ‘notwithstanding clause,” a
provision in the Charter allowing legislatures to enact a law that persists ‘notwithstanding’ a
violation of certain Charter rights. In practice, the notwithstanding provision has only been
enacted in legislation twice, both times by provincial legislatures.

14. Court cases often turn on the interpretation of the Constitution or other statutes and
regulations made by government. In the Canadian legal system and especially in the common
law jurisdictions (i.e., all provinces except Quebec), courts develop a series of legal precedents,
which then bind or at least influence subsequent decisions and ensure that decisions are made
on a reasonably consistent basis.” In the absence of specific statutory or regulatory provisions
governing a particular issue, court decisions provide a body of law upon which government
administrators can rely. Because of their role, the courts are generally viewed as the final arbiters
of fair administrative decision-making in government. Of course, if non-constitutional court
precedent develops in a manner unwelcome by the legislature, it may be supplanted by
legislation. Constitutional court precedent, however, is less vulnerable to legislative reversal.
Canada'’s written constitution is very difficult to amend, usually requiring substantial support from
both the federal and provincial levels of government.

15. For this reason, and because the Charter has given Canadian courts the constitutional
authority to review the substance of legislation passed by Parliament and the provincial
Iegislatures,” courts now have an enormous impact on law and governance in Canada. More
than scrutinizing legislation, the courts today also insist that the executive branch apply the
Charter standards when exercising its powers; for instance, in making administrative decisions.

z Constitution Act 1867, (U.K.), 30 & 31 Vict., ¢. 3, reprinted in R.S.C. 1985, App. ll, No. 5, 5. 91(7).
ibid., 5. 91.
' Constitution Act 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11, s. 52 [Constitution Act 1982].
Section 52 of the Constitution Act 1982 states:
(1) The Constitutior: of Canada is the supreme law of Canada, and any law that is inconsistent with the
provisions of the Constitution is, to the extent of the inconsistency, of no force or effect.
(2) The Constitution of Canada includes:
(a) the Canada Act 1982, including this Act;
(b) the Acts and orders referred to in the schedule; and
(c) any amendment to any Act or order referred to in paragraph (a) or (b).
(3) Amendments to the Constitution of Canada shall be made only in accordance with the authority contained in
the Constitution of Canada.
" Canadian Charter of Rights and Freedoms, Part | of the Constitution Act 1982, being Schedule B to the Canada Act
1982 (U.K), 1982, c. 11, s. 1 [Charter].
'2 Stare decisis represents a policy of courts to stand by precedent and not disturb settled principle of law as applicable to
a certain state of facts: Black’s Law Dictionary, 7" ed., s.v. “stare decisis”.
'3 Constitution Act 1982, supra note 10, s. 24.
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Regulations
16. Parliament is a sovereign legislative body, empowered to pass laws of any sort, so long

as these comply with constitutional limitations. In practice, however, the handful of legislators
who comprise Parliament would be incapable of administering every aspect or detail of day-to-
day operations of the executive branch through detailed parliamentary legislation. Therefore,
statutes normally delegate some law-making powers function to the executive itself. These
statutory provisions authorize the executive to introduce more detailed legislative rules in the form
of ‘regulations.’

17. Regulations are laws that supplement and amplify the framework provided by statute law.
They are normally enacted by the Governor in Council (GIC), " the Treasury Board Secretariat of
Canada (TB), or a departmental minister. Individual statutes specify which executive entities are
authorized to make regulations and the matters that are subject to regulation. Regulations are of
particular importance in the CF, where the day-to-day operation and administration of the military
is controlled under the authority of such instruments as the Queen’'s Regulations and Orders for
the Canadian Forces (QR&Os). The QR&DOs amplify the subjects and procedures that are
established by the parent statute, the NDA.

Orders, Directives and Instructions

18. The NDA charges the CDS with the “control and administration” of the CF. Unless
otherwise directed by the GiC, all orders and instructions to the CF must be issued by or through
the CDS “to give effect to the decisions and to carry out the directions of the Government of
Canada or the Minister [of National Defence].”15 This body of internal rules, orders and directives
is generally contained in the Canadian Forces Administrative Orders {(CFAQOs), Defence
Administrative Orders and Directives (DACDs), CF general distribution messages
(CANFORGENS), as well as other directives and orders issued from time to time by or under the
authority of the CDS. The general authority to issue such directions is legislative in nature, as it is
derived by the NDA and the regulations made pursuant to that Act, even though the specific
orders, directives and rules are made without any legislative authority referring specifically to the
subject of the directions.

19. Officers and NCMs, by virtue of their rank or position, may issue lawful orders to
subordinates.

SECTION 3
LEGAL FRAMEWORK OF THE CF AND DND
General

20. The line of legal authority that establishes DND and the CF is straightforward. It can be
traced from subsection 91(7) of the Constitution to the NDA, from the NDA to its subordinate
regulations, as embodied in the QR&Os and other regulations, and then finally to orders,
instructions and directives that are issued under the overarching legislative authorities. In effect,
this structure is the legal authority which duly autherizes every aspect of the management and
operations of the CF.

“‘Governor in Council’ means the Governor General of Canada acting by and with the advice of, or by and with the
advice and consent of, or in conjunction with, the Queen's Privy Council for Canada: s. 35 of the Inferpretation Act,
R.S.C. 1885, c. I-21.

'% National Defence Act, R.S.C. 1985, ¢. N-5, .18 [NDA]; QR&O 1.23.
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21 The NDA sets out the powers of the GiC to make regulations for the “crganization,

training, discipline, efficiency, administration and good government” of the CF. The NDA further
authorizes the MND to make regulations for the organ|zat|on training, discipline, efficiency,
administration and good government” of the CF."™ The statute also authorizes the TB to make
regulations prescribing the rates and conditions of issue of pay and allowances of officers and
non-commissioned members."” There are, however, express limits placed on the MND’s
capacity to make regulations affecting the CF For example, the MND cannot make regulations
that are within the purview of the GiC or the TB."®

22 The NDA also provides the Iegal authority for establishing the organization of the CF, its
components, units and other elements.™ In particular, the CF can oonS|st only of units or
elements that are authorized by or under the authority of the MND.?® The notion of components,
units or cther elements is important to the determination of a commanding officer’s (CO) actual
powers since a CO is specifically defined as:

a. except when the CDS otherwise directs, an officer in command of a base, unit or
element; or

b. any other officer designated as a commanding officer by or under the authority of the
CDS.?

23. Canadian Forces Organization Orders (CFOQs) are orders from the COS, promulgated
to formalize the organization of the CF. They are organizational documents and are not intended
for use as an authority for other than organizational purposes. They are published under the
authority of the CDS,; for each command, formation, unit or other element of the CF. CFOQOs
normally describe a unit or other element’s role, command and centrol relationships, and
channels of communication.

24 Ministerial Organization Crders (MOQs) are orders from the MND. They are the authority
for the creation, amalgamation or disbandment of units of the CF. MOOs also determine the
component of the CF to which the unit will belong. In addition, MOOs are used to establish
commands and formations, and assign units to particular commands and formations. MOOs are
published under the authority of the MND, for each command, formation, unit or other element of
the CF.

25. QR&Os amplify this organizational concept by prescribing that command shall generally
be exercised by:

a. the senior officer present;
b. inthe absence of an officer, the senior non-commissioned member present; or

c. any other officer or non-commissioned member, where specifically authorized by the
CDS, an officer commanding a command or format|on or a commanding officer.?

25. For an elaboration on command, see chapter 39 (Command of Operational
Deployments).

" NDA, ibid., 5. 12(2).
7 ibid, s. 12(3).

B ibid., 5. 13.

¥ ibid., ss. 14-17.

P ipid., 5. 17.

M QR&O 1.02.

2 QR&O 3.20.
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SECTION 4
OBLIGATIONS AND CONDITIONS OF SERVICE
Concepts of Service

27, The NDA prescribes the duties, obligations and liabilities that apply to members of the
CF. All officers and NCMs of the regular force are “at all times liable to perform any lawful

duty. "% Reserve force officers and NCMs may be ordered to train or be “called out on service to
perform any lawful duty other than training” under the regulations or direction of the GiC.** Even
the notion of duty is defined in general terms by the NDA, as it means “"any duty that is milital}/ in
nature and includes any duty involving public service authorized under [NDA] section 273.6.” s
For an elaboration, see Chapter 35 (Liability to Serve).

28. In addition to setting out the organization of the CF and DND, the NDA establishes and
reflects the core values and precepts of military service, namely:

a. the concepts of duty and the unlimited liability assumed by regular force members
and reserve force members on active service;

b. subordination and obedience to authority;
c. the strict obligation to obey lawful commands;
d. individual and collective discipline; and

e. the obligation to promote the welfare of subordinates.?®

29. The QR&Os identify the legal obligations of military personnel. All officers and non-
commissioned members (NCMs) must be familiar with, observe and enforce the NDA, the
QR&Os and all other regulations, rules and orders that relate to the performance of their duties.
They must ensure the proper care and maintenance, and prevent the waste of, all public property.
They must care for the welfare of subordinates in addition to reporting contraventions of the
previously mentioned statutes, regulations or directives.”’ QR&O Chapter 19 (Conduct and
Disoiplineg which requires all officers and NCMs to obey all commands that are not ‘manifestly

unlawful’,=* prescribes additional direction regarding the conduct of CF members.*
SECTIONS
CONCLUSION
30. The importance of the rule of law to Canada as a democracy and the commitment of the

CF to ensure the existence of public order cannot be understated. It is a commitment that
permeates all levels of the chain of command.

* NDA, supra note 15, s. 33(1).
* ibid., 5. 33(2).
* ibid, s. 33(4).
% A-PA-005-000/AP-004, p. 38.
" QR&O 4.02 and QR&O 5.01.
® The definition of a ‘manifestly unlawful’ order is provided in R. v. Finta, [1994]1 S.C.R. 701 at para. 239 (QL), 112
D.L.R. (4th) 513, namely: “one that offends the conscience of every reasonable, right-thinking person; it must be an order
which is obviously and flagrantly wrong. The order cannct be in a grey area or be merely questionable; rather it must
Egatently and obviously be wrong”.
QR&O 19.015.
' B-GL-300-000/FP-000, The Army, p. 24.
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31. The law impacts on the activities of the CF across the entire operational spectrum. CF

commanders must therefore have a sound grasp of its general content when conducting domestic
or international operations.

32. Broadly speaking, the law can be considered to affect the conduct of CF operations in
two ways. First, there must be a legal basis or mandate for the deployment of the CF on any
operation, either domestic or international, or both. Second, all operations must be executed in
accordance with the law. In particular, the use of force by deployed CF members must be in
accordance with direction from the CF chain of command, and must be no more than is legally
permissible in the circumstances.
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CHAPTER &
THE CROWN PREROGATIVE AND ITS USE TO DEPLOY THE CF
SECTION 1
INTRODUCTION

1. The federal government derives its power from the Canadian Constitution, federal
statutes and the commen law. The Crown prerogative arises from common law. It entitles the
government to exercise its power to act even in the absence of specific statutes. For example,
the authority to defend Canada, and to deploy the CF internationally, is found in the Crown
prerogative, as statues do not govern these activities. It is the executive branch of government
that exercises the Crown prerogative. Parliament may legislate and extinguish an existing Crown
prerogative, but it does not have a role in exercising an existing prerogative power.

2. Historically speaking, the exercise of the Crown prerogative has been a very important
legal basis for the conduct of CF domestic and international operations. In this regard it is
significant to note that the legal basis to deploy the CF internationally is not found in federal
legislation, including the NDA, but rather is found in the exercise of the Crown prerogative. This
chapter will briefly overview the legal nature of the Crown prerogative.

SECTION 2
DEFINITION OF THE CROWN PREROGATIVE

3. The Crown prerogative is the residue of powers once exercised personally by the
monarch, as curtailed over the centuries by Parliamentary statutes. Because its exact scope is
often uncertain, it falls to the common law courts to determine whether a given prerogative exists
or not and its extent. For this reason, the ‘Crown prero2gative’1 refers to “the powers and
privileges accorded by the common law to the Crown.”

4 As is clear from the definition, it is the common law, or ‘judge-made’ law, that determines
the extent of the Crown prerogative. A non-exhaustive catalogue of general subject matters for
which the courts have found that prerogatives exist includes:

a. foreign affairs;
b. war and peace;
c. treaty-making;
d. other acts of state in matters of foreign affairs; and
e. defence.
) Other contents include powers and privileges respecting passports, power of mercy,

diplomatic appointments, administration and disposal of public lands, armorial bearings, and
honours and titles. ®

' The Crown prerogative is also referred to as the ‘royal prerogative.’

® Peter W. Hogg, Constitutional Law of Canada, Looseleaf ed. (Scarborough: Thomson Carswell, 1997) at 1.9; Black v.
Chrétien et al. (2001), 54 O.R. (3d) 215 (C.A.) at 224 [Black].

® Paul Lordon, Crown Law (Toronto: Butterworths, 1991) at 75-105. It should be noted that the above list does not include
reference to the prerogatives styled ‘personal prerogatives’ of the Governor General. Such personal prerogatives relate to
matters such as the appointment or dismissal of the Prime Minister, or the dissolution of Parliament. These powers are
theoretically exercised upon the Governor General's own discretion, but in practice follow directly from election results,
parliamentary votes, or are directed by the Prime Minister.
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6. Ultimately, and importantly, the content of the Crown prerogative is nct static, nor
absolutely defined. As noted, a power or pnwlege that historically belonged to the Crown may be
extinguished by the passage of Ieg|slat|on

SECTION 3
THE EXERCISE OF THE CROWN PREROGATIVE

7. At the time of confederation in 1867, the Crown prerogatwe power was exercised from
England. As a result of Canada’s evolution to statehood, ? the exercise of the Crown prerogative
now rests with the Canadian executive, at either the federal or provincial levels depending on
whether the prerogative concerns a matter falling within the purview of the federal or provincial
division of powers.

8. As was discussed in detail at Chapter 3, Canada is a constitutional menarchy, meaning
that the executive authority in Canada rests with the monarch, with such authority limited by the
Constitution. By the terms of the Canadian Constitution and by convention, executive authority,
including authority grounded in the Crown prerogatlve is exercised by the polltloal government,
with the monarch having a ceremonial role.®

9. As a federal country, Canada has two ‘orders’ of government: federal and provincial.

The system of apportionment of Crown prerogative powers between the federal and provincial
governments has been held to mirror the division of legislative powers contained at sections 91
and 92 of the Constitution Act, 1867." For example, under section 91(7) of the Constitution Act,
1867, the Parliament of Canada has legislative authority over matters coming within the subject of
“Militia, Military and Naval Service, and Defence.” Accordingly, those prerocgative powers and
privileges concerning matters coming within the subject of “Militia, Military and Naval Service, and
Defence,” are exercised by the federal government.

10. The federal Crown prerogative is exercised by the Governor General, the Prime Minister,
Cabinet and, in some cases, individual Cabinet ministers.® Which authority is appropriate to
exercise a specmc Crown prerogatwe is a matter of convention. The matter is discussed here
only in reference to the use of the Crown prercgative power to deploy the CF. |t is important to
remember that the Crown prerogative is vested in the executive government, not the Ieg|slature
Accordingly, Parliament does not play any role in the exercise of the federal Crown prerogative.
Parliament’ sPart is to oversee the government generally, through the system of responsible
government.

N Importantly, and as will be discussed later, neither the NDA nor any other statute specifically authorizes the deployment
of the CF on international operations: the Crown prerogative remains the source of authority for the deployment of the CF
on international operations.

® This process definitively ended with the Statute of Westminster, 1937.

® The fact that the Crown prerogative power is not, in fact, exercised by the formal head of state but rather by other
entities has some source in law, but derives mostly from convention. As Hogg puts it at 1.9 “an extraordinary feature of
the system of responsible government is that its rules are not legal rules in the sense of being enforceable in the courts.
They are conventions only. The exercise of the Crown’s prerogative powers is thus regulated by conventions, not laws.”
This said the courts have developed the common law to address some issues concerning the exercise of the Crown
prerogative. For example, and as will be discussed later, the court in Black, supra note 2, made it clear that Crown
prerogative powers may be exercised not only by the Governor General, but also by the Prime Minister and other
ministers. Further, because an issue never arose in respect of the exercise of the Crown prerogative power by Cabinet in
the facts forming the basis for Operation Dismantie v. The Queer (1985), 18 D.L.R. (4") 481 (S.C.C.), we may assume
that the SCC, which ultimately heard that case, accepts that Cabinet may exercise Crown prerogative powers in certain
instances.

7 Hogg, supra note 2 at 9.2 Note 9. See also Lordon, supra note 3 at 68.

¥ Lordon, ibid. at 71; Black, supra note 2 at 226.

® Lordon, ibid. at 72.

" 0. Hood Phillips and Paul Jackson, O. Hood Phillips’ Constitutional and Administrative Law, 7" ed. (London: Sweet &
Maxwell, 1987) at 269ff.
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SECTION 4
CROWN PREROGATIVE AND ITS USE TO DEPLOY THE CF INTERNATIONALLY

11. The courts and academics have consistently held that the deployment of the CF on
international military missions is within the Crown prerogative, and therefore, that it has not been
extinguished by the passage of Iegislation.11 Therefore, it is important to stress that the legal
basis to deploy the CF internationally is not found in the NDA or any other legislation.

12. As discussed, the Crown prerogative power in respect of a decision to deploy the CF
outside of Canada in support of a military operation is a prerogative exercised by the federal, as
opposed to a provincial, executive.

13. The three authorities who, in theory, may exercise the Crown prerogative to deploy the
CF are, in order of pre-eminence: Cabinet’ , the Prime Minister™ and the Minister of National
Defence (MND), with the concurrence of the Minister of Foreign Affairs (MFA).14

14. The federal executive has developed several mechanisms to record a decision to deploy
the CF:

a. If Cabinet, sitting as a whole body, is exercising the power, then the decision may
take the form of a decision taken in response to a Memorandum to Cabinet (MC).
The decision may be recorded or articulated in an Order-in-Council (OIC) or Record
of Decision (RD).

b. any of Cabinet, the Prime Minister, or the MND and MFA, with concurrent Prime
Ministerial notification or concurrence, may exercise the power and express the
nature of what has been decided through the issuance of what has generally been
referred to as a ‘strategic objective letter.’ The strategic objective letter clearly and
unequivocally defines the policy, operational, legal, geographic, and temporal scope
of the CF deployment. It has been one of the instruments used to record the
exercise of the Crown prerogative for most CF deployments since 11 September
2001." As noted above, a MC or Cabinet decision may record a decision as well.

15. Current practice has the Canadian Parliament formally informed of a decision to deploy
the CF internationally, if at all, through the holding of a ‘take-note debate.’ A ‘take-note debate’ is

"' See e.g. Aleksic v. Canada (Attorney General) (2002), 215 D.L.R. (4™ 720 (Ont. Div. Ct.) at 732; Turp v. Chrétien
(2003), 111 C.R.R. (2d) 184 (F.C.) at 188; Chandlerv. D.P.P.,[1962] 3 All E.R. 142 at 146 (H.L.) (per Lord Reid); Phillips
and Jackson, supra note 10 at 270ff, Lordon, supra note 3 at 80ff.

'? As has been discussed Cabinet, by convention, ‘advises’ (i.e. directs) the Governor General, and through this
mechanism the Cabinet is empowered to make Crown prerogative decisions. The 12 June 1963 decision of Cabinet to
participate in UNYOM mission in Yemen is an example of a Cabinet exercise of the Crown prerogative power to deploy
the CF internationally.

13 By convention the Prime Minister has great power over the Cabinet, and ‘defines the consensus’. see e.g. Hogg, supra
note 2 at 9.3(d). Prime Minister Mulroney’s decision made 10 August 1990 to deploy the CF to the Arabian Gulf following
the Iragi invasion of Kuwait is an example of the Prime Minister using Crown prerogative authority to deploy the CF
internationally.

' Any decision to deploy the CF in support of a military operation outside of Canada directly concems two federal
departments: Foreign Affairs Canada and the Department of National Defence, and their respective elected ministers, the
Minister of Foreign Affairs, and the Minister of National Defence. This is by virtue of the previously noted powers of
Crown prerogative held by the Federal Government in matters of foreign affairs and international relations as well as
national defence. As was discussed above, ministers are members of the Privy Council, and of the Cabinet, and thus
have, in Lordon’s words at 71, “some powers of the nature of prerogatives”. See also Black, supra note 2 at 226 where
the court stated in obiter, citing Lordon, “other Ministers of the Crown may also exercise the Crown prerogative.”

Y For example, strategic objective letters have been used for Op Apollo and Op Athena in Afghanistan, Op Halo in Haiti,
and Op Boreas in Bosnia. With respect to this recent practice it should be noted that MND and MFA have not exercised
the Crown prerogative by simply ‘notifying’ the Prime Minister of their decision, but rather have jointly in a single letter, or
in two mirror image letters sent concurrently to the Prime Minister, sought and acquired the Prime Ministerial concurrence
of their decision to deploy.
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a special form of debate that is held in the House of Commons when a Minister moves a non-
votable motion to solicit the views of Members on some aspects of government policy.

16. It is notable that there have been instances where, for political reasons, the government
of the day has debated deployment in Parliament and sought approval for Canadian military
involvement in a conflict. 1n 1990, for instance, Canada’s foreign minister moved a motion in the
House of Commons calling for the “dispatch of members of the Canadian Forces to take part in
the multinational military effort in and around the Arabian Peninsula.” This motion was amended
to support “sending of members, vessels and aircraft of the Canadian Forces to participate in the
multinational military effort in and around the Arabian Peninsula” and was passed on October 23,
1990." Several other motions reaffirming Canadian support for the use of military force in the
region were passed as the situation escalated in the Gulf. A defeat of these motions would have
been politically difficult for the government, but the failure to carry a simple parliamentary motion
would not have impaired the government’s prerogative power to deploy the CF.

17. The House of Commons may play a role in ongoing CF operations by exercising its
control over the finances of government. The House of Commons has an essential role in the
‘Business of Supply’ (i.e., the appropriations process), by assessing funding for the CF generally,
and for specific missions.

18. As is discussed more fully elsewhere in this manual, once the decision to deploy the CF
has been taken by the federal executive, and once general executive strategic guidance has
been set out, the exact methods by which the associated mission is prosecuted are developed
and implemented by the CDS and the chain of command.

SECTION &
CROWN PREROGATIVE - DEFENCE OF CANADA AND DOMESTIC OPERATIONS

19. In the above discussion of Crown prerogative it was noted that war and peace, treaty
making, and defence are some of the powers that could be exercised by the executive as a
Crown prerogative. To defend against an attack on Canadian territory, the government does not
need to ask Parliament. In some cases, the government has exercised the Crown prerogative for
defence by making multilateral’” or bilateral treaties'® for collective defence with other nations.
Significantly, the authority to defend Canada against an armed attack lies with the government,
not with 1iQdividuaI CF commanders. This important principle is reflected in the CF Use of Force
Manual.

20. CF assistance to law enforcement agencies was formerly authorized by Order in Council,
through the government’s exercise of the Crown prerogative.? In 1998, Parliament enacted an
amendment to the NDA that gave the Governor in Council and the MND the power to authorize
the CF to perform any duty as a public service.’

SECTION 6

CONCLUSION

'® House of Commons Journals 234 (October 23, 1990) at 2157.

"7 North Atiantic Treaty, also called the Treaty of Washington, was signed in Washington D.C. on 4 April 1949, and came
into force on 24 August 1949, after the deposition of the ratifications of all signatory states.

'® North American Aerospace Defence Command (NORAD) established in 1958, is a bi-national US and Canadian
organization.

'Y B-GJ-005-501/FP-000, CF Use of Force Manual.

* Examples include CFAPPFD OIC 1996-833, CFAADs P.C. OIC 1993-624.

™ National Defence Act, R.S.C., 1985, c. N-5, s. 273.6(1) [NDA].
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21 The federal government derives its power from both statute and the Crown prerogative.

The authority to defend Canada, or even to deploy the CF internationally, is found in the Crown
prerogative. In some circumstances, the government may exercise the Crown prerogative to
enter into treaties specifically for the defence of Canada and its allies. The executive branch of
government exercises the Crown prerogative; Parliament does not have a role.
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CHAPTER 6
DOMESTIC OPERATIONS:

PROVISION OF SERVICES AND PUBLIC SERVICE
SECTION 1
INTRODUCTION

1. Canada’s history is replete with examples where the CF has played a role in preserving

order or in assisting the Canadian public, including federal, provincial, or municipal governments,
in times of need. Nevertheless, to call upon the CF to perform tasks normally undertaken by
civilians is an unusual event that departs from the traditional role of the military, which is to meet
external threats or aggression against the nation. As will be elaborated further in Chapter 7 in
respect of assisting civilian law enforcement agencies, the CF does not have an independent
mandate to perform routine law enforcement activities. As with most aspects of national defence,
the use of the armed forces in a domestic role is based on Crown prerogative power, as well as
statutory power. This chapter identifies the legal bases upon which the CF relies when providing
assistance to civilian authorities or the Canadian public and examines a number of asscciated
legal issues.

SECTION 2
MANDATE

2. Under Canadian constitutional law there is a division of powers between the federal and
provincial governments. The federal government is responsible for militia, military, naval services
and defence.” The provincial governments have responsibility over the administration of criminal
law and local or civil matters in the provir‘loe.2 Because of this division of powers, the federal
government does not have an automatic right to intervene when a disaster or law enforcement
issue occurs within a province. If provinces require federal resources, including the CF, they
must request such assistance. The CF may provide the requested assistance when authorized,
normally after it is determined that the assistance is in the national interest and that it is
necessary in order to allow the civilian authorities to deal effectively with the situation.

3. The mandate of the CF to provide assistance to civilian authorities or the public, or to
perform public service, is to a large extent a question of process. |In very simple terms,
compliance with the process involves identifying who can ask for CF assistance, and relative to
the request that was made, who can approve the provision of the requested assistance. In other
words, the legal basis for the CF to provide assistance to civilian authorities is created when a
request is made by the appropriate civilian authority, pursuant to legislation or some other legal
instrument, and a duly authorized authority approves the request.

SECTION 3
EXERCISING THE MANDATE

4 The exercise of the CF mandate to provide assistance to civil authorities or to perform
public service is governed by statutory provisions in legislation such as the Charfer of Rights and
Freedoms, the Criminal Code, the Emergencies Act, and the National Defence Act (NDA). For
example, pursuant to section 273.6 of the NDA the Governor in Council and the Minister of
National Defence (MND) can authorize the CF to perform any duty involving public service and to

! Constitution Act, 1867 (U.K.), 30 & 31 Vict., ¢. 3, reprinted in R.S.C. 1985, App. 1, No. 5, ss. 91(7), (27) [Constitution Act,
1867).
% Ibid., ss. 92(14), (18).
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provide assistance in respect of any law enforcement matter. Similarly, the Emergencies Act®
provides a statutory basis for the deployment of the CF domestically in the event of either a public
welfare emergency or a public order emergency when the federal Governor in Council may cause
the CF to be employed within Canada as a special temporary measure. Notably, the
Emergencies Act requires consultation with provincial authorities. It is important to note that the
power or authorlty of the provincial authorities is not displaced by the federal government’s
intervention.* It should also be noted that the Emergencies Act is not exhaustive of the measures
that the federal government could take |n dealing with an emergency, and to that extent, the
Crown prerogative has been preserved

3. The Governor in Council, through the exercise of the Crown prerogative, has created a
number of Orders in Council that set out procedures and conditions relative to specific
circumstances when the CF might be authorized to provide assistance to civilian law
enforcement. These instruments will be considered in more detail in Chapter 7.

6. The MND, pursuant to section 4 of the NDA has authority over the management and
direction of the CF including the statutory authority to make regulations conoernmg among other
things, the orgamzahon administration and good government of the CF.% Itis pursuant to this
authority that the MND has issued direction respecting the provision of services to civilian
agencies in the form of a Ministerial Order.

7. It is important to remember that, as described in section 4 of Chapter 3, control and
administration of the CF is exercised by the CDS. The CDS exercises his authority subject to the
direction of the MND or the Governor in Council, but all orders or instructions to the CF to carry
out the directions or decisions of the Government of Canada or the MND must be issued by, or
through, the cDSs.”

SECTION 4

PROVISION OF SERVICES

General

8. The CF is frequently asked to provide assistance in the form of a wide range of materiel
and services, or the temporary use of real property, for which no specific authority exists in
statute or Orders in Council to permit the provision of the requested assistance. This assistance
may involve a short-term loan of items such as tents or mobile cooking facilities, the temporary
use of an armoury, or it may involve large-scale disaster relief. The provision of these types of
materiel, real property and services to civilian authorities is governed by Treasury Board of
Canada Secretariat re%ulanons and policies, and by the Ministerial Order for the Provision of
Services Policy (PSP).

DND Provision of Services Policy

9. The PSP sets out the policy and procedures applicable to the provision of services by
DND and the CF to non-defence agencies in response to a request from those agencies for the
use of defence resources. For purposes of the PSP, “service” is defined as “any service, good or
use of a facility.” Given this broad definition, the PSP accordingly accommodates a broad and
flexible application.

¥ Emergencies Act, R.S., 1985, ¢. 22 (4" Supp.).

“ See, for example, ibid., ss. 20, 25.

% Ibid., s. 2(2).

® bid., 5. 12.

T Ibid., 5. 18.

® B-GS-055-000/AG-001, Provision of Services Policy (PSP).
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10. Often requests for CF equipment or personnel are made at the last moment and in

response to an urgent situation. To address this need, the PSP was developed to permit rapid
and flexible responses to requests. The PSP includes a delegation of approval authority by the
MND that permits commanders to deal with the majority of requests for CF equipment and
services at the lowest practical level. The PSP sets out:

a. approval authorities for various services;
b. types of services;
c. provisions for cost recovery and waiver of costs;
d. provisions for recording of services rendered; and
e. directions for provision of some limited services to law enforcement agencies.
11. The PSP stipulates a number of conditions that must be met before a service or material

is provided. The CF will not provide assistance if the provision of the service or materiel will
result in an unacceptable degradation of defence readiness or the capability to carry out defence
activities. The CF will also not provide the requested service or materiel if to do so will adversely
affect the confidence that the public has inthe CF. Additionally, requested assistance should not
be provided if DND/CF will be placed in competition with private industry, or if the service or
materiel requested is to be provided on a continuing basis — cther government departments
should be encouraged to develop their own capabilities.

12. The following are recent examples of large-scale humanitarian aid operations conducted
under the auspices of the PSP:

a. 1996 - following flash floods in the Saguenay region of Quebec;

b. 1997 - to save lives and protect property during the Manitoba flood;

c. 1998 - to protect life and recuperate damage caused by the ice storm in eastern
Ontario and Quebec; and

d. 2003 —to fight forest fires in British Columbia.

13. It should be noted that the PSP does not apply to CF assistance to civilian law
enforcement authorities when the assistance requested relates to law enforcement operations.9
In some situations under the PSP, CF services may initially be provided by operational level
commanders, however, due to the significance, scale, or complexity the operation may become a
national concern requiring a coordinated response from the national command level. This may
result in the operation evolving into a public service operation, pursuant to subsection 273.6(1) of
the NDA. At times during humanitarian relief operations, civilian authorities may request further
CF assistance for law enforcement operations purposes. Such requests cannot be authorized
under the PSP and require the staffing of separate requests using the procedures described in
Chapter 7.

14. While the PSP is applicable to humanitarian assistance requests, there is a special
regime in place for airborne search and rescue (SAR). A 1951 Cabinet Directive assigned
responsibility to the Royal Canadian Air Force for the coordination of SAR resources within
Canadian territory, including maritime SAR using aircraft. This responsibility has been
maintained by the CF and funding for this activity is provided in the departmental budget. It
should be noted that ground-based SAR, such as land searches for lost persons, is a provision of
a service to which the PSP applies. Marine-based SAR is primarily the responsibility of the Coast
Guard.

Non-Defence Use of DND Real Property

*For example, the PSP does not apply to assistance provided pursuant to NDA s. 273.6(2), CFAPPFD, CFAAD or NDA
Part VI (Aid of the Civil Power).
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15. From time to time the CF receives requests for use of a DND facility (e.g., use of an

armoury to shelter the homeless). When these requests are received by operational level
commanders, they must be referred to the appropriate Level 1 custodian for approval.10 A
license to use real property should be used to set out all applicable terms including the duration
and cost recovery of the temporary accommodation. The civil authority must accept all legal
liability associated with their use of the real property.

16. Conditions must be attached to the opening of a defence establishment for use as a
temporary shelter or for any other purposes. For example, if a defence establishment will be
used as a temporary homeless shelter, the municipality requesting its use must agree to retaining
responsibility to operate and manage the shelter program including the provision of any
necessary equipment, food services and security perscnnel. The CF will only provide the
facilities; supervision of the guests will remain the responsibility of the civil authority at all times.
The CF will however continue to be responsible for the physical security of the armoury and
defence assets.

SECTION S
CF SUPPORT AS A PUBLIC SERVICE

17. As noted above, in addition to the provision of services under the PSP, CF support to
civilian authorities may be provided as a public service. Subsection 273.6(1) of the NDA provides
that either the Governor in Council or the MND may authorize the CF to perform any duty
involving public service.

18. The term ‘public service’ is not defined in the NDA except in the context of the liability of
members of the CF to perform any lawful duty. The NDA provides that ‘duty’ includes both those
duties that are military in nature, and ‘public service’ as authorized under section 273.6. " The
term ‘public service’ therefore applies to a wide variety of CF activities involving the provision of
assistance to the Canadian public and civilian authorities. It includes both assistance of a civic or
humanitarian nature, as well as assistance in respect of any law enforcement matters.

19. Subsection 273.6(1) permits a broad range of originators to request CF assistance and it
may be authorized by either the Governor in Council or the MND. In addition, the Governor in
Council or the MND may, without an external request, determine that the CF should be directed
to provide public service.

20. At times a humanitarian relief operation that is initiated on a relatively small scale and
within the delegated authority of a local or regional commander under the PSP may evolve into
an activity that exhausts local resources or exceeds the ability and financial authority of the local
commander. In such circumstances, recourse may be made to section 273.6(1) of the NDA,
seeking the authority of either the Governor in Council or the MND to commit further resources
and expend funds at a higher level than is permitted to the local commander. Depending on the
nature of the operation, the MND may also declare an operation authorized pursuant to
subs12eotion 273.8(1) of the NDA as a ‘special duty operation’ for the purposes of the Pension
Act.

SECTION 6

CONCLUSION

% A-FN-100-002/AG-008, Delegation of Financial Authorities.
" National Defence Act, R.S.C, 1985, c. N-5, 5. 33(4).
' See Chapter 36, paras. 23-26 of this manual.
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21 When a disaster or other humanitarian crisis occurs within a province, the federal

government may invoke its powers under the Emergencies Act and employ the CF as a
temporary measure to deal with the crisis. However, beyond this extraordinary legislated
authority the federal government does not have an automatic right to intervene and provincial
authorities must request federal assistance, including the assistance of the CF. The CF mandate
for providing assistance to civilian authorities is limited to that which is authorized pursuant to
legislation or some other legal instrument. The legal basis for CF provision of services and public
service is found in legislation, regulations, and MND Orders.
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CHAPTER 7
DOMESTIC OPERATIONS:
CF ASSISTANCE TO LAW ENFORCEMENT AGENCIES AND AID OF THE CIVIL POWER
SECTION 1
INTRODUCTION
1. The primary role of the CF is to defend Canada. Nevertheless, the CF has often been

requested to assist civilian law enforcement agencies in the conduct of their operations, and has
been called out in aid of the civil power on three occasions in modern times. Although the CF
does not have a standing mandate for the general enforcement of the laws of Canada, the
organization, training and equipment of the CF give it capabilities sought after by civilian
authorities to permit them to effectively deal with a law enforcement matter, or to restore or
preserve order in the event of riots or disturbances that are beyond the ability of civilian
authorities to control.

2. Both civilian law enforcement agencies and other federal government departments may
request CF assistance. Municipal, provincial and territorial law enforcement agencies have the
primary responsibility to enforce laws within their areas of responsibility. The RCMP, in its federal
law enforcement role, as well as other government departments such as the Department of
Fisheries and Oceans, have the primary responsibility to enforce the federal laws within their
respective mandates. If CF assistance is authorized, it is provided in support of the law
enforcement agency that has jurisdiction over the matter. The requesting law enforcement
agency retains responsibility for the management and execution of the law enforcement matter,
including the acquisition of judicial warrants, collection and retention of evidence, arrest and
detention of perscns, and the activities associated with the prosecution of those charged with
offences.

3. The requisitioning of the CF by a provincial attorney general and the resultant call out of
the CF in aid of the civil power is governed by a separate statutory regime set out in Part V| of the
NDA. A reminder of an earlier age when civilian police forces were nascent and less capable
than today, aid of the civil power remains a significant tool that may be employed at the request of
provincial authorities. While the CF may take control for purposes of restoring order during an aid
of the civil power operation, the role of the CF is to assist the civil authorities in maintaining law
and order. The CF does not replace the civil authorities who retain overall responsibility.

SECTION 2
LEGAL FRAMEWORK - GENERAL

4 Prior to 1998," a patchwork of legal instruments had been created to deal with the use of
the CF in preserving public order in situations that do not involve the invocation of Part VI of the
NDA (aid of the civil power). The Canadian Forces Assistance to Provincial Police Forces
Directions (CFAPPFDs)? and the accompanying FPrinciples for Federal (Military) Assistance to
Provincial Paolicing filled a void by providing clear government policy guidance and direction in
respect of support to provincial authorities responsible for law enforcement. At the federal level
there exists a diverse number of orders in council and interdepartmental arrangements. For
example, the Canadian Forces Armed Assistance Directions (CFAADSs), * which might be
characterized as the federal counterpart to Part VI of the NDA, creates a procedure whereby the

' The 1998 amendments to the MDA included the introduction of the concept of ‘public service’ as a lawful duty under
section 33, and enacted the public service provisions found in section 273.6.

2 Canadian Forces Assistance fo Provincial Police Forces Directions (CEFAPPFD), P.C. 1996-833, C. Gaz. 1996.11 (4 June
1996).

® Canadian Forces Armed Assistance Directions (CFAAD), P.C. 1993-6245, C. Gaz. 1993.11 (30 March 1993).
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