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FOREWORD

INCE the outbreak of the present war many thousands of
matters have been referred to the Office of the Judge
Advocate-General for a ruling or opinion. A large number of
these were of a novel or unusual character due to war condi-
tions. In consequence it-has been considered desirable to issue
in printed form a new and comprehensive digest of opinions
and rulings. The present publication is the result. It com-
prises a digest of those opinions and rulings emanating from
the Office of the Judge Advocate-General up to 31st March,
1944, which pertain to questions which more frequently arise,
and it includes only those which are of general interest.

The main purpose of this publication is to make these
opinions and rulings available to officers who in the course of
their duty are dealing with the subjects to which the same
relate, with a view to minimizing the number of inquiries or
references which are from time to time made in connection
therewith. It must be distinctly understood, however, that
in making use of this publication the opinions and rulings
therein contained are not to be construed in the nature of a
binding authority. They are rather to be regarded as being
intended for the purpose of enlightening officers as to the manner
in which current problems can more adequately be approached
or dealt with. Moreover, each such opinion and ruling is based
upon a particular set of circumstances and is not intended to
have any application beyond the terms thereof.

This volume will supersede the previous interim digest of
opinions and rulings issued under date of 1st July, 1942. No
further digest of opinions and rulings either by way of an
addendum to this publication or a further volume thereof will
be issued. Commencing 1st April, 1944, it is proposed to issue
at suitable intervals summaries of more important opinions
and rulings of general interest. These will be issued in the
form of reported cases. ] -

In this volume the same opinion or ruling may appear in
several places under appropriate headings. It was considered
that this would make for greater convenience than would be
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afforded by a system of cross-references. The preparation of
the present volume entailed a very considerable amount of
work extending over several months. The task of digesting
in brief and synoptic form a lengthy and comprehensive opinion
or ruling is not easy, and notwithstanding the most meticulous
care in this respect certain errors are bound to occur. It would
be appreciated if our attention could be drawn to any such
errors which come to notice.

In conclusion I wish to express a word of acknowledgment
of the manner in which those Officers and N.C.Os. of the
Office of the Judge Advocate-General have worked in the
preparation of this volume. A large part of the work done
in connection therewith was performed after regular office
hours and during what would otherwise have been their spare
time, and if this publication proves to be of some use it is due
mainly to their efforts.

R. J. OrpE, Brigadier,
N.D.H.Q. ' Judge Advocate-General
6th April, 1944.
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ABSENCE WITHOUT LEAVE
Cost of Apprehension of R.A.F. Personnel

Where R.A.F. personnel are attached to the R.C.A.F. in
Canada such persons are subject to R.C.A.F. law and, unless
the provisions of R.C.A.F. regulations relating to the cost of
apprehension of absentees and deserters are specifically ex-
cluded from being applicable to such personnel, they may be
charged with such costs. On the other hand, R.A.F. personnel
at R.A.F. schools in Canada are not liable for cost of apprehen-
sion on a charge of absence without leave or desertion.

J.A.G. 886A (37)
75-1-45 Vol. 2
d/19/9/42

Absentees—Medical Expenses While Absent

While the Crown is not liable for expenses of medical treat-
ment incurred by & deserter or an absentee without leave, yet
when such deserter or absentee surrenders himself he becomes
entitled to treatment and hospitalization at public expense.

- J.A.G. 817A (31)
d/6/3/42
H.Q. 54-27-5-3 FD. 85

Absentees—Custody of, in Civil Gaols

A soldier apprehended by the military authorities on a
charge of desertion or absence without leave would normally
be wholly in military custody, but where there is a lack of
accommodation the soldier may temporarily be kept in a
civil lock-up, providing the order to do so is signed by the
commanding officer of the soldier as required by K.R. (Can.)

J.A.G. 856 (33)
d/23/5/42
H.Q.S. 6265-5- F.D. 2

_para. 451 (f).

Absentees and Deserters—Death during Absence—
Funeral Expenses

. Where an absentee or deserter dies while he is absent
without !eave or in desertion he is not entitled to burial at
the public expense pursuant to F.R. & I. Article 220. By

1
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ABSENCE WITHOUT LEAVE

F.R. & I. Article 220 (12) an officer or soldier who is on leave
of absence without pay is excepted from the benefits of the
article. A fortiori, an officer or soldier who is absent without
leave or in desertion, and who automatically forfeits his pay
for his period of absence, can be in no better position.

J.A.G. 817 (31)
d/3/3/42
405-5-5413 (JAG)

Death of Absentee—Generally No Need for a
. "~ Court of Inquiry

Where death occurs while a member of the Services is a
deserter or A.W.L. there is no need save in exceptional cases
to hold a Court of Inquiry, since such death does not occur
during ‘“Military Service” as such.

J.A.G. 817 (31)

d/3/3/42
405-S-5413 (JAG)

Elements to be Proven and Method of Proof

Where the accused is charged with absence without leave
or desertion, there must be some evidence from which the
Court can draw the proper inference that the accused was
absent during the whole period between the time of absence
. and the time of apprehension or surrender. Some of the ways
in which this can be proven are: (a) a witness can state that
the accused, after he absented himself or was found absent,
continued to remain so; (b) an M.F.B. 375 shows the time at
which the accused absented himself and it also shows that he
was still absent after the twenty-first day; (¢) a Part II Order
often shows that an accused “is absent from............ ” g certain
date and time and the Order is dated a day or so later. Although
‘in cases (b) and (c) the evidence has not completely established
that the accused was absent during the whole intervening
period covered by the charge, nevertheless there is some evi-
dence that he was still absent at some specified time between
the two dates. Where there is evidence of (1) the commence-
ment of absence, (2) the termination of absence, and (3) the
fact of absence at some specified time within the period, the
Court can properly draw an inference that the accused was
absent throughout the whole period. Hence a case is estab-
lished which calls for a reply from the accused..

55-G—400
d/22/6/43

£
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ABSENCE WITHOUT LEAVE

Period of, Particulars in Charge

The period of absence recited in particulars to a charge of
desertion or of absence without leave should not go beyond
the date on which the accused surrendered himself, either to
Canadian or United States Authorities.

55-H-258

Reserve Army—Failure to Attend Drill

Notwithstanding the treating of three nights’ drill in a
Reserve Unit as one day for the purpose of pay, the failure to
attend a single night’s drill of a Reserve Unit constitutes one
day of absence for the purposes of Section 115 of The Militia

Act.
J.A.G. 861B (34)
d/12/6/42
7488-1-7

Charge of—Time of the Essence

Where the accused is charged with desertion or absence
without leave, it is insufficient to allege that absence began
between certain dates because, since time is of the essence, an
exact date should be named as that on which the absence
commences. If the evidence reveals that the absence began at
a later date, a special finding may be made accordingly, but
if the absence began at an earlier date, there can be no special
finding, as the accused is entitled to the benefit of the date
set out in the particulars of the charge.

55-1-341
25 Aug. 42

Absentees—Confinement in Civil Gaol

There is no power in the Provost Corps nor any military
police to place a deserter or absentee in temporary custody in
a civil lock-up pending appearance before military authorities
rather than civil authorities, and where two soldiers were so
placed in a civil gaol without the order for such custody signed
by their Officer Commanding as required by K.R. (Can.)
451 (f), and where the purpose of the jailing was a military
and not a civil proceeding, such custody was most irregular
and without authority.

J.A.G. 856 (33)

d/23/5/42
H.Q.S. 6265-5 F.D. 2
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ABSENCE WITHOUT LEAVE

NoTe.—A number of Routine Orders deal with the main-
tenance of prisoners in Civil Gaols. See C.A.R.O. 515, 1575,
1705, 2106.

Absence or Desertion—Determination of Offence

The question of whether a soldier should be charged with
the offence of ‘desertion under the Army Act: s. 12 (1) (a), or
with absence without leave under s. 15 (1), is a matter entirely
for the decision of the Commanding Officer concerned. Where
consideration discloses that the accused had the intention to
desert His Majesty’s service but the evidence in support thereof
is not particularly strong, the more serious charge may properly
be laid. But if his review of evidence convinces the Command-
ing Officer that there was no intention to desert, the lesser

charge may be laid.
54-27-65-1

£
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ABSENTEES
Custody of, in Civil Gaols

)

A soldier apprehended by the military authorities on a
charge of desertion or absence without leave would normally
be wholly in military custody, but where there is a lack of
accommodation the soldier may temporarily be kept in a civil
lock-up, providing the order to do so is signed by the Com-
manding Officer of the soldier as required by K.R. (Can.)

para. 451 (f).
J.A.G. 856 (33)
d/23/5/42
"H.Q.C. 6265-5 F.D. 2

From U.S.A. Armed Forces

The United States Army has been given the power of
trying its personnel in Canada by court-martial under the
Foreign Forces Order 1941, which has been made applicable
to the United States Forces stationed in Canada by Order in
Council P.C. 2813 dated April 6th, 1943, and accordingly the
members of the United States Forces in Canada may be appre-
hended in this country if a request is made by the Officer
Commanding said Forces or by the United States Government
(see Sections 8, 9 and 12 of the Foreign Forces Order, 1941).
This order applies only to members of the United States Forces
which are stationed in Canada, and consequently absentees
and deserters of the United States Army who are not members
of a United States Force stationed in Canada cannot be appre-
hended in Canada under this Order by Canadian Service Police.

J.A.G. 985 (47)
54—27-65-10
d/23/7/43

¢

Medical Treatment for

Where an officer or soldier is a deserter or an illegal
absentee, he is not entitled to receive at the public expense
. - medical or dental treatment or hospitalization. Such treatment
is only provided for officers or soldiers on leave of absence or
. furlough or on Active Service. (C.A.R.O. 924 and 1146 K.R.
. (Can.) para. 962, R.0O. 807 and para. 365, Instructions for the
R.C.A.M.C. and the C.D.C., 1937).
J.A.G. 880 (37)
405-Z-183
d/3/9/42
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ABSENTEES

Period of Absence of, included in ‘‘the Period of
Continuous Service”’

Where a soldier is an absentee or a deserter, whether con-
victed or not of the offence of absence without leave or deser-
tion, he must be considered as being in the service of the
military forces of Canada during such periods of absence, even
if the soldier has been struck off strength as a deserter, and
the period of absence must not be subtracted from but must be
included in the period of continuous service (six months) referred
to in Article 187, F.R. & I. for the purpose of determining
entitlement to clothing allowance on discharge. -

J.A.G. 877 (35)
405-P-4481
d/28/8/42

P 4N
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~ ACCIDENTS
Medical Treatment—Accounts for

When, as the result of an accident, the services of a civilian
doctor become immediately necessary and are requested and
received by the Department, the latter is bound for the pay-
ment thereof, independently of any recourse which it may have

against a third party.
JAG. (DOR 239)

Stoppages for Reimbursement

The stoppages which may be made against an officer or
soldier in respect of the amount paid by the Crown as reimburse-
ment to a claimant injured by an officer or a soldier (Order-
in-Council P.C. 59/7305 dated 17th September, 1941) are
entirely separate and distinct from those which may be awarded
by a Court-Martial or Commanding Officer in consequence of
the officer or soldier having been convicted of some military
offence. (F.R. and I. Articles 86 (b) and (d), 158 (1) and (2).)
The fact that disciplinary action may already have been taken
is immaterial as to liability for the damage caused and stop-

pages therefor.
J.A.G. 866B (35)
405-8-2952
d/7/7/43

Reserve Army—Motor Vehicle Accidents Occasioned
by Personnel of

The provisions of Orders-in-Council, P.C. 80/1045, dated
the 19th March, 1940, dealing with motor accident claims
generally, and P.C. 59/7305, dated September 17th, 1941,
dealing with motor accidents involving claims not exceeding
$200.00, apply to Reserve Army personnel operating D.N.D.
vehicles in the course of their military duty.

The extent to which such personnel should be called upon
to reimburse the Crown for claims paid would also be deter-
mined under the aforementioned Orders-in-Council.

J.A.G. 966-B (45)
57-7-16-590
21 May, 1943

To Ser{'ing Personnel
The Crown has a legal right of action against a party
through whose negligence serving personnel are injured. The
’ 7
A0590467_10-A-2018-02026--00010
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ACCIDENTS

Crown’s damages for such a claim consist of (a) the cost of

‘medical treatment and hospitalization required as the result

of injuries; (b) damages in respect of loss of service being the
amount of pay and allowances paid during the period in which
the injured member of the forces is absent from his duties as
8 result of said injuries. (See Attorney General vs. Valle-
Jones [1935] 2 K.B. 209.)

J.A.G. (DOR 512)

Norte.—But under Order-in-Council P.C. 3167 dated 19th
April, 1943, the Crown will not assert any claim against the
owner or driver of a civilian motor vehicle in respect of injuries
sustained by a member of the Armed Forces while being carried
as a gratuitous passenger in such motor vehicle.

£
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. ACTING RANK

Definition of

0)

An officer while performing the duties of a rank or appoint-
ment higher than the substantive rank held by him may be
granted acting rank. Such acting rank carries all the pay and
allowances of substantive rank but, as the term implies, may
be taken away from the officer at any time. Paid acting rank
is granted to all non-commissioned officers on first appointment
to fill a vacancy in an establishment. This rank is confirmed
after specified periods, or will be relinquished if the non-
commissioned officer proves to be unsatisfactory, or if the
acting rank was only granted while employed temporarily in
a senior position or to fill a vacancy by the temporary absence
of another warrant officer or non-commissioned officer. Unpaid
acting rank is granted for disciplinary purposes and is held
only while the man is carrying out the duties for which he

was so appointed.
J.A.G. 977A (47)
C. 9050-35 Vol. 2
d/3/7/43

@ Reversion in Rank from

K.R. (Can.) 471 and Section 46 (8) of the Army Act and
note 15 thereto, and the second paragraph of R.P. 10 provide
for the reversion of an N.C.O. from acting rank or a lance
appointment to permanent rank, by order of a C.O.

J.A.G. 977 (47)
405-E-2692
2 July 43
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ACTIVE SERVICE
Definition of

By virtue of Section 69 of the Militia Act, the Army Act
is made applicable to the Canadian Militia only in so far as
it is not inconsistent with the Militia Act. Section 2 (g) of
the Militia Act defines “on active service” as applied to persons
subject to Military service. The said definition is wider in
scope than that contained in Section 189 of the Army Act and
therefore governs. As members of the Active Army come
within the terms of this definition in Section 2 (g) of the
Militia Act, they are to be considered as “on active service”
for all purposes under:the Army Act, Rules of Procedure and
also K.R. (Can.). Section 2 (g) of the Militia Act defines ‘“‘on
active service” as applied to a person subject to Military
Service as meaning whenever he is enrolled, enlisted, drafted,
or warned for service br duty during an emergency or when he
is on duty or has been warned for duty in aid of the civil power.

J.A.G. (1)
24 Oct. 40 -

Militia—Placed on

Those officers and other ranks who are members of the
Active Militia are, by virtue of Section 64 of the Militia Act,
liable to be placed on Active Service anywhere in Canada and
also beyond Canada for the defence thereof at any time. All
members of the Militia called out for service under any of the
General Orders flowing from Order-in-Council P.C. 2396, dated
26th August, 1939 (G.O. 125), for example personnel called
out under G.O. 139/39, must, in order to enable them so to
be called out, be members of the Active Militia and as such
are liable under Section 64 of the Militia Act to be placed on
Active Service as above. Such personnel so called out have
not been placed on Active Service beyond Canada, but under
G.0. 170/39 they are, during the period they are so called
out, placed on Active Service in Canada only. -

J.A.G. 866G (35)
20 Jul. 42

“Regular Forces”’—Members of Canadian . Army
(Active) Sec. 13 (Army Act)

For the purpose of Sec. 13 of the Army Act, 8 member of
the Canadian Army on Active Service belongs to the regular

forces.
J .A.G.' 816F (35)
10

£\
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ACTIVE SERVICE

& . R.C.A.FO (WoDu) Placed on

The Royal Canadian Air Force (Women’s Division) is a
component of the Royal Canadian Air Force, and the members
thereof have been placed on active service in Canada or beyond
Canada for the defence thereof. (See Appendix ITI K.R. (Air).)

J.A.G. 827B (31)
d/27/3/42

When Corps Legally on—in and beyond Canada

When, by order of the Governor in Council under Sec. 64
of the Militia Act, a corps of the active militia is placed on
active service in Canada (and the territorial waters thereof)
then such corps or any members thereof cannot legally be
employed on active service beyond Canada, unless, by a further
order of the Governor in Council. Consequently, though the
declaration on M.F.M. 2 is not restrictive with respect to
service either in or beyond Canada, the fact of the individual
signing such declaration would not in itself result in his being
required to serve overseas unless there is the further Order of
the Governor in Council mentioned above.

J.A.G. 434 (10)
d/4/6/40

L&
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AID TO CIVIL POWER

Strikes—Costs of Assistance by the Militia to a
Civil Power

The Crown in the right of the Dominion has no valid
claim against a Province for the costs of assistance by the
Militia to the Civil power unless the Province concerned
empowered the Attorney-General to bind the Province in the
matter of paying said costs. (Ref. A.G. Canada vs. A.G.
N.S. [1930] 4 D.L.R. 82.) :

J.A.G. 843 (32) .

17-Apr.—42
H.Q. 383-63-1

12
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AIR CADET CORPS |
Pensions—Air Cadets Not Entitled to

Since the Air Cadets (organized under Order-in-Council
P.C. 6647 dated 19 Nov. 1940) are not part of the R.C.A.F.
they are not members of the Forces within the meaning of
Sec. 2 (1) of the Pemsions Act, R.S.C. 1927, Ch. 157, as
amended, and, consequently, claims arising out of injury or
death to an air cadet while undergoing training would be
determined under the provisions of Sec. 19 of the Exchequer
Court Act. Provision has, however, been made for medical
care and hospitalization of Air Cadets and civilian Air Cadet
Instructors under specified conditions by Order-in-Council
P.C. 95/6991 dated 4th Sept. 1943.

. J.A.G. 855 (33)

d/20/5/42
H.Q. 660-1-12

13
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AIRCRAFT
Army Personnel Injured Theréin

Where .army personnel are injured or killed as a direct
result of a flight in aircraft undertaken in the course of duty
and under due authority, such person or his dependents, as
the case may be, would be eligible to receive compensation
under the provisions of the Pension Act; but where & member
of the Canadian Army serving in Canada is injured or killed
while proceeding on furlough, he is ineligible to receive com-

pensation.
J.A.G. 949 and 950 (44)
8926 F.D. 4
d/27/3/43

|
1
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,AIR FORCE ACT
Application of—to Civilians

Under Section 69 of the Militia Act the Army Act, in so
far as it is not inconsistent with the Militia Act or the regulations
made thereunder, is to have force and effect as if it has been
enacted by the Parliament of Canada for the government of
the Militia. It is therefore quite clear that the provisions of
the Army Act do not apply to civilians. On the other hand,
Section 11 of The R.C.A.F. Act states that the provisions of
the Air Force Act, not inconsistent with The R.C.A.F. Act or
any regulation, shall have force and effect as if the said pro-
visions formed part of The R.C.A.F. Act. It therefore follows
that any such provisions of the Air Force Act as are not in-
consistent with The R.C.A.F. Act may be invoked to regulate

the conduct of civilians.
J.A.G. 861 (A1) (34)
1011-1-52
d/5/6/42

S. 24 (2)—Losing by Neglect

There is a distinction between charging an airman with
losing by neglect and charging him with the cost of articles
lost through such neglect. If he is charged with losing by
neglect under the Air Force Act, s. 24 (2), without mention
of the specific deficiencies, he may be punished for the former
but not sentenced to stoppage in respect of the latter. Although
he may have to pay for deficiencies in his kit, in the ordinary
course of accounting for same, this latter course would not
be reflected in his conduct sheet as would a charge-containing
detailed deficiencies. '

11-R-161491

19 Mar. 43

SS. 39 (A) (1) (b), 40—Neglect Charged Rather
than a Charge of Aider or Abettor

Where it is desired to charge the captain of an aircraft
in connection with a specific act of negligence on the part of
the pilot, there is no provision in the Air Force Act for charg-
ing the captain directly with such act of negligence on the
ground that he aided and abetted it. But he could be charged
under s. 39 (A) (1) (b) with neglect in that he failed to order
the pilot to desist from his negligent operation; or, under s. 40
with such failure amounting to ‘‘neglect,” “to the prejudice
of good order and air-force discipline.”

11-R-117540
23 Jul. 43

15
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AIR FORCE ACT
S. 44—Field Punishment—Award of in Canada

Field punishment may be legally awarded to Army and
R.C.A.F. personnel in Canada on active service within the
rules set out by M.A.F.L., page 619, and M.M.L. 787, but as
a matter of policy, both the Army and the R.C.A.F. do not
award it in Canada, where detention or imprisonment would
meet the needs of justice, and therefore it will be awarded in
Canada only in very exceptional cases.

J.A.G. 843D (32).
d/20/4/42

Note.—For relevant provisions in K.R. (Air) see para.
493, 494. See also M.M.L. pages 463, 466, 787, and M.A.F.L.
page 257, 260, note 22.

SS. 47, 137 (1) (2)—Absence without Leave—
Forfeiture of Pay

An authority dealing summarily under Section 47 of the
Air Force Act with a charge against an officer may award, as
part of the punishment, such a deduction from his ordinary
pay as is authorized by Section 137 (2) of the Air Force Act.

He would not, however, be entitled, under that subsection, on -

a charge of absence without leave, to place the accused officer
under forfeiture of pay in respect of the period of illegal absence.
The authority for imposing such forfeitures is vested in the
Minister under Article 86 of F.R. and I. (see also Section
137 (1) Air Force Act.) ‘

J.A.G. 941A (42)
d/22/1/43

S. 68 (1)—Day of Sentence—Error in Date

The term of detention to which an accused is sentenced
by Court-Martial runs from the ‘‘day” not the ‘“date” on
which the proceedings were signed by the President: Air Force
Act, S. 68 (1). Hence an error of the president in insertin
the date does not affect the sentence. It may be correcteg
and initialled by the president and judge advocate just as an
omission to enter the date may be rectified: Note 3 to the same
section.

11-RAF-975438
22 Sept. 42
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AIR FORCE ACT

S. 190 (5)—Non-commissioned Officer—Leading
Naval Airman

The rank of Leading Naval Airman does not fall within
the definition of ‘‘non-commissioned officer”’ in the Air Force
Act, 5. 190 (5) as amended (1943). It follows, pursuant to
Section 44 (mm), that a sentence of reprimand may not be
awarded to a Leading Naval Airman.

11-FX-88740
15 Oct. 42
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ALIENS
P.C. 5842—Naturalization

Enemy aliens are not supposed to be enlisted nor are they
liable to be called up under the N.R.M.A. (1943) Regulations
unless they have made a “Declaration of Intention” as pro-
vided in Order-in-Council P.C. 5842, dated 9 July 1942. Para. 1
of the Regulations established by the Order-in-Council provides
for the granting of a Certificate of Naturalization to any alien
serving outside Canada in one of the Services on the filing of
the requisite documents. If enemy aliens are enlisted or
enrolled after taking advantage of the said Order-in-Council
and are taken prisoner they would be treated as ordinary

prisoners of war.
54-21-1-111 Vol. 2
d/2/6/43

18

7 0 N

Q

RELEASED UNDER THE ATIA - UNCLASSIFIED INFORMATION
DIVULGUE EN VERTU DE LA LAI - RENSEIGNEMENTS NON CLASSIFIES

A0590467_21-A-2018-02026--00021



S

co)"

¢

RELEASED UNDER THE ATIA - UNCLASSIFIED INFORMATION
DIVULGUE EN VERTU DE LA LAI - RENSEIGNEMENTS NON CLASSIFIES

. ALLOWANCES

Officers—During Period of Suspension from Duty
or Absence without Leave

When an officer is suspended from-duty or absent without
leave, his pay and allowance (exclusive of dependents’ allow-
ance and assigned pay) are suspended and not credited to his
account during the period of his suspension or absence, and
the decision of the Minister or such officer as he may designate
is necessary in order that it may be determined whether there
will be forfeitures of pay and allowances during the period of
suspension or absence and the amount of such forfeiture, as
set out in F.R. & I. Art. 87.

JAG 932 (41)

C. 55~-R-245
d/15/12/42

Rehabilitation Grant

Paragraph (1) (a) of Order-in-Council P.C. 7521, .dated
19 December, 1940, states that: “Every member of the Naval,
Militia or Air Forces of Canada who has served continuously
on Active Service therein during the present War, for a period
of not less than 183 days shall be entitled under certain condi-
tions to rehabilitation grant.” No distinction is made as to
whether the .individual has served in one or more of the
Services, the only condition being that he served contmuously
for 183 days in one or more of the Services.

J.A.G. 709A (21)
d/1/5/41

Travelling Transportation Allowance Claims—
Arts. 92, 93

Articles 92-93 of P. & A. Regulations do not apply to an
officer travelling from one station to another where he has
been posted to such other station and therefore a change of
station is involved.

J.A.G. 845 (32)

d/22/4/42
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ARMY ACT
Application of, in Canada—Militia Act

Under Section 69 of the Militia Act, the Army Act shall
have force and effect as if it had been enacted by the Parliament
of Canada. Unless the said Act is inconsistent with the Militia
Act or the Regulations made thereunder, it must be read and
interpreted as if it were specifically passed by the Dominion
Parliament as applicable to the Canadian Forces. It follows
that in considering the term ‘‘Regular Forces” as used in the
Army Act, S. 13, Active Service personnel are part of these

forces.
J.A.G. 866F (35)
405-A-3515
d/20/7/43

Application of—to Civilians

Under Section 69 of the Militia Act, the Army Act in so
far as it is not inconsistent with the Militia Act or the regulations
made thereunder, is to have force and effect as if it has been
enacted by the Parliament of Canada for the government of
the Militia. It is, therefore, quite clear that the provisions of
the -Army Act do .not apply to civilians. On the other hand,
Section 11 of The R.C.A.F. Act states that the provisions of
the Air Force Act, not inconsistent with The R.C.A.F. Act
or any regulation, shall have force and effect as if the said
provisions formed part of The R.C.A.F. Act. It therefore
follows that any such provisions of the Air Force Act as are
not inconsistent with The R.C.A.F. Act may be invoked to
regulate the conduct of civilians.

J.A.G. 861 (A1) (34)
1011-1-52
d/5/6/42

Prisoners of War—Subject to

Where prisoners of war escaped and have been appre-
hended, they should not be placed under stoppages to make
good the expenses of such apprehension since, under Article 50
of the International Convention, escaped prisoners of war who
are recaptured before they have been able to rejoin their own
Armed Forces, or to leave the territory occupied by the Armed
Forces which captured them, shall be liable only to disciplinary

punishment. This is awarded by the Commandant or Officer -

Commanding; and under para. 55 of the Regulations Governing
the Maintenance of Discipline among and Treatment of
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. Prisoners of War, when that officer proceeds to deal summarily,

he may award the offender either detention for any period
not exceeding twenty-eight days, or confinement to quarters
for any period not exceeding fourteen days. No mention is
made of an award of stoppages. Para. 55 thus limits Art. 45
of the Convention which makes prisoners subject to the laws,

regulations and orders in force in the Armed Forces of the.

detaining power which otherwise would make prisoners of war
liable to stoppages under Sec. 44 A.A.

JAG 650 (18)

S. 7236 F.D. 13

20 Feb. 41

S. 8—Superior Officer—Striking or Threatening

Where a court acquits the accused of striking his superior
officer, but makes a Special Finding, that he is guilty of ‘‘offer-
ing violence or using violence,” this is erroneous, as “offering”
and “using” violence are separate offences under s. 8 of the
Army Act, and the accused could have been found guilty of
one of them but not both.

C. 55-T-220

19 Feb. 43

S. 8—Striking Superior—Intent

In military as well as civil law, it is necessary to prove
mens rea, or guilty intent, against an accused. There is, of
course, the principle that the ‘accused intends the natural
consequences of his act, but this presumption may be displaced
by the particular circumstances of a case. On a charge that
a soldier struck his.superior officer it is essential to prove that
he knew it was his superior whom he was striking: Army Act,

s. 8, Note 3.
55-F-156 .

S. @—Vaccination—Refusal to Submit to

~ Where a member of the forces refuses to submit himself
to vaccination, inoculation or treatment against any infectious
disease and blood examination, he may not be physically
forced so to subject himself, but Order-in-Council P.C. 634
dated 27th January, 1942, rescinding Order-in-Council P.C.
6375 dated 19th August, 1941, provides that an unreasonable
refusal shall constitute an offence against subsection 2 of

21 p0590467_24-A-2018-02026--00024




ARMY ACT

Section 9 of the Army Act. This would not be a continuing .

offence and each refusal would constitute a separate offence.

J.A.G. 927 (39)
54-27-34-4 F.D. 4
29-11-42

.

S. 9—Purported Conscientious Objector—
Disobedience by

Where a Mobilization Board pursuant to the National
Selective Service Regulations, Order-in-Council P.C. 10924,
dated 1 December, 1942, determines that an applicant is not
a conscientious objector within the meaning of the Regulations,
such applicant, having been called, medically examined and
enrolled under the Regulations, is thereupon required to under-
go the same training as any other “R” Recruit; and where in
the course of such training he disobeys a lawful command of
a superior officer, he may be charged and convicted of the
offence by court-martial. (See now N.R.M.A. Regs. 1943,
Sec. 26, for situation before enrollment.)

J.A.G. 777C (27)
d/22/11/41
C. 55-A-99

SS. 12 (1) (a), 15 (1)—Desertion—Absence—
Distinction

The question of whether a soldier should be charged with
the offence of desertion.under the Army Act: s. 12 (1) (a) or
with absence without leave under s. 15 (1), is a matter entirely
for the decision of the Commanding Officer concerned. Where
consideration discloses that the accused had the intention to
desert His Majesty’s service but the evidence in support thereof
is not particularly strong, the more serious charge may properly
be laid. But if his review of evidence convinces the Com-

manding Officer that there was no intention to desert, the '

lesser charge may be laid.
54-27-65-1

S. 13—Regular Forces—Active Service Personnel
For the purpose of Sec. 13 of the Army Act, a member of

the Canadian Army on Active Service belongs to the regular .

forces.
J.A.G. 816F (35)
405-A-3515
d/20/7/43
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> SS. 18, 41—Theft—Whether from Person
S Subject to Military Law

Where a soldier is charged with stealing money from a
sailor, the charge should be laid under s. 41 of the Army Act
or by the civil authorities. Section 18 (4) of the Army Act
applies only where property stolen belongs to a person subject
to military law.

55-1~237

S. 25—False Documents and Statements

A charge under Sec. 25 of the Army Act must relate to
a document which, in respect of the accused, it is his duty to
make or complete. The section would not extend to something
which, because the accused is a soldier, he has a right to do
of his own volition, such, for instance, as an application for
dependents’ allowance on form M.F.M. 16. A false statement
in such a document might be the subject of a charge under
Sec. 18 (5) with an alternative under Sec. 40 but not under
Sec. 25.

J.A.G. 966A (45)
55-W-336
d/21/5/43

t’}?

" S. 29—False Evidence—Court of Inquiry

While a court of inquiry should be guided by the rules
of evidence of the civil courts as far as possible it has to be
allowed some latitude in view of the fact that it is formed to
collect information, not to try an issue. Hence, strictly inadmis-
sible evidence may sometimes be heard at a court of inquiry.
If it does, this fact should be noted by those who have to
consider the finding. Evidence at such a Court cannot be
used against any officer or soldier, except for wilfully giving
false evidence, contrary to S. 29 of the Army Act. However,
this rule does not prevent the use of the proceedings of a court
of inquiry in cross examination of a witness at a court-martial
to test his credibility. He may be asked if at a court of inquiry
he made a certain statement different from what he is presently
making, and if he denies it the pertinent portion of the pro-
ceedings may be proven, not as evidence of guilt or innocence,
but for the imited purpose only of its effect upon the credibility
of the witness, be he accused or any other witness. Proof will
not be made by producing or filing the proceedings, but by

23
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calling a witness who can swear as to what happened, using,
if he wishes, the record to refresh his memory.

J.A.G. (2)
19 Jan. 41

£ %

S. 40—Charge of Negligence Under—Stoppages—
Reimbursement to Crown

Order-in-Council P.C. 59/7305 dated September 17, 1941,
provides that where the Crown, by reason of the negligence
of its officer or servant, is under a legal liability to settle a
claim arising thereby, a proportion of the amount paid by the
Crown to the claimant may, where such negligence was not
of a minor character, be recovered from the officer or servant
in question. Furthermore, unless he agrees, upon demand, to
reimburse the Crown, the amount demanded may be recovered
by stoppages against his pay. Action to enforce such payment
by way of stoppages is, however, entirely separate and distinct
from any disciplinary action which may be taken against the
officer or soldier concerned, either before or after such stoppages
have been imposed. Thus, if disciplinary action is taken sub-
sequently, the imposition of stoppages under P.C. 59/7305
would not give rise to a plea in bar of trial on a charge based
on negligently damaging the civilian vehicle. Also, in the
event of a conviction on such a charge, there would be no
legal objection, as part of the punishment, to the offender
being placed under stoppages in respect of the total damages
claimed by the civilian. In such a case, however, the authority
awarding the punishment should take into consideration any
amount for which the offender is liable under the provisions
of said P.C. 59/7305. A charge could also be laid against the
same officer or soldier in respect of the damages to the Depart-
mental vehicle, and, .on conviction, he oould legally be placed
under stoppages to cover all or part of these damages, but only
to the extent of 90 days’ pay of rank (K.R. (Can.) 539A).

J.A.G. 815 (31)
H.Q. 57-7-18-175
2 Mar. 42

J.A.G. 808 (30)
57-7-18-175 (JAG)

10 Feb. 42 : 3

J.A.G. 809 (1) (30)
14 Feb. 42

=Y
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S. 40—*‘Neglect” Not to be Confused with
““*Negligence’’ in Law

The word “neglect” in a charge of neglect under section
40 A.A. is not to be confused with, or interpreted like, the
expression ‘“minor negligence’” as used in Order-in-Council
P.C. 59/7305 dated 17 September, 1941, or gross negligence
as that expression is found in the law of negligence; and a
Commanding Officer trying the matter and applying the
definition of neglect as set out in the note to Sec. 40 A.A.
(M.M.L. p. 458) must bear in mind the facts of the particular
case as they have relevance to the question of ‘‘good order
and military discipline.” The civilian aspects of a problem
arising under the said Order-in-Council P.C. 59/7305 or under
some other proceeding under Civil Law affecting a soldier bear
no relation to determining the culpability of a soldier with
respect to a charge of “neglect” under Sec, 40 A.A.; indeed
the facts of “minor negligence” as determined by the Judge
Advocate General pursuant to Order-in-Council P.C. 59/7305
may constitute ‘“neglect” or ‘“conduct” within Sec. 40 A.A.

J.A.G. 843C (32)
d/21/4/42
H.Q. 57-7-50

S. 41—Assault—Law of England Applies

Where a judge advocate is defining an assault with refer-
ence to a charge under S. 41 of the Army Act, he should do
so in terms of the law of England, which applies, and not the
Criminal Code of Canada, even though the law may appear to

be similar.
C. 55~-A-179
15 Apr. 43

S. 41—Civil Offence—Applicability to Canada

For a civil offence as referred to in Section 41 A.A. to be
tried by an Army Court-Martial in Canada it must be such
an offence as was chargeable under the law of England; and
the mere fact that it is one punishable under the law of Canada
is immaterial. Courts-Martial in the Canadian Army may take
judicial notice of the law of England, Canada and any of its
Provinces or Territories, and expert evidence need not be
called to prove such law. Before applying it, however, the
Court must be certain that it clearly understands such law,

25
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and in order to do so may consult reliable authority. Unless
there is reason for thinking that any statement in the Manual
of Military Law as to the law of England is incorrect or has
become obsolete, it may be accepted as a final authority in

most cases.
J.A.G. 770B (26)
d/20/10/41
N.S. 42-1-1
H.Q. 70-60-3
H.Q. 866-1-191

S. 41—Civil Offence—Bail

Where a soldier charged with a criminal offence is released
on bail pending his trial, he should, unless on leave, return
forthwith to his Unit. Upon his return to his Unit, the Military
Authorities are under n6 legal obligation to make him available
at the date of trial, but they should not do anything which
would impede or prevent the soldier’s appearance in Court.

Where a soldier’s release on bail is requested by the
Military Authorities, the granting of such request might give

rise to an implied obligation on the part of the Military .

Authorities to produce the soldier at the court at the appointed
time. Such a procedure should, therefore, be avoided wherever

possible.
J.A.G. 947 (43)
54-27-63-32
19 Feb. 43

S. 42—Complaint—Officer

Where the case of an officer’s retirement, removal, etc.,
under K.R. (Car.) paras. 267 and 268, is in the course of being
decided upon but no action has been taken, his only recourse
is the statement which he may make, in accordance with the
procedure laid down in K.R. (Can.) App. XII, with respect to
his prospective retirement, resignation or removal; it is only
after he has been ‘“‘wronged,”’ that is, after the aforementioned
action has been taken, and he has been reverted to Reserve
status that he may have recourse to Sec. 42 of the Army Act,
and under Sec. 42 he may have his ‘“complaint” forwarded
through the proper channels to the Minister who, by virtue
of G.0. 93/25 is vested with all the powers, duties and functions
which by the Army Act are vested in the Army Council. It
is for the Minister to decide whether the complaint is properly

“timed.”
J.A.G. 906 (39)
338-6-54 ‘
6 Nov, 42

26
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S. 42—Grievances—Officer—Redress of

An officer who considers himself aggrieved may complain
to the Minister of National Defence, pursuant to Sec. 42 of
the Army Act, and the Minister is to examine such complaint,
and, if so required by the complainant, make a report to the
Governor-in-Council. The proper procedure for an officer or
soldier who considers himself wronged by a Court-Martial is
to present a petition under para. 574 of K.R. (Can.), and it is
not proper to complain under Sec. 42 of the Army Act. Com-
plaints as to other matters should be made under this latter
section, the proper procedure being set out in C.A.R.O. 2575.

J.A.G. 851 (32)
30 Apr. 42

S. 43—Grievances—Other Ranks—Redress of

Sec. 43 A.A. sets out the procedure by which a soldier
may make a complaint and R.P. 126 (A) describes the pre-
scribed officer to whom such complaint may be made. K.R.
(Can.) 417 (b) states that a soldier is forbidden to use any
other method of obtaining redress for a grievance.

JAG 977 (47)
405-E-2692
2 Jul. 43

S. 44—Escape—Accused Credited with Time
Served

Where a man escapes from detention or imprisonment he
should be credited with the time he has served before his
escape. Note 19 s. 44, the Army Act, shall not be taken as
meaning that the whole sentence must be served afresh;
because, if that were done, there would be imposed upon the
accused a longer period of detention or imprisonment than was
awarded by the Court and this would be illegal.

55-K-199
6 Sept. 43

Ss. 44 (4), 57—Discharge with Ignominy—
Detention

. Where a court sentences a soldier to imprisonment and
discharge with ignominy, a sentence which is valid under the

27
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Army Act, s. 44 proviso (4), and the Confirming Authority
commutes the imprisonment to detention but lets the discharge
stand, the resulting sentence is illegal in that the discharge
with ignominy cannot accompany detention under s. 44. The
original sentence cannot stand because it has been commuted;
the new sentence cannot stand because it is illegal; and so the
accused, although duly convicted, is not subject to sentence,

-s. 57 of the Act, Note 6. The Confirming Officer should, in

commuting the sentence to detention, have remitted the dis-
charge with ignominy: K.R. (Can.) 563 (k).

C. 55-B-277
24 Sept. 42

Ss. 44, 57, 182, 183—Sentence—Inoperative—
Acting Rank

Where the Confirming Authority commutes to one of
reduction to the ranks a sentence awarded an acting sergeant,
he has produced an inoperative sentence because a Court~
Martial does not deal with acting rank: the Army Act s. 44,
Note 13, Page 465 M.M.L. Hence there is no sentence remain-
ing but the conviction holds good (S. 57 of the Act, Note 6,

. P. 486, M.M.L.). If the Commanding Officer thinks the

Acting Sergeant could be reverted to his permanent rank of
Private, he should do so pursuant to S. 182 of the Act. Note 3,
P. 594 of the Manual and S. 183, Note 9, at p. 595 (a).

55-5-576
16 June 1943

S. 44—Field Punishment—Award of—in Canada

Field Punishment may be legally awarded to Army and
R.C.A.F. personnel in Canada on Active Service, within the
rules set out by M.A.F.L. page 619 and M.M.L. 787, but as
a matter of policy both the Army and the R.C.A.F. do not
award it in Canada where detention or imprisonment would
meet the needs of Justice, and therefore it will be awarded in
Canada only in very exceptional cases.

J.A.G. 843D (32)
d/20/4/42

Note.—For Relevant Provisions in K.R. (Air) see para.
493, 494. See also M.M.L. pages 463, 466, 787, and M.A.F.L.
pages 257, 260, Note 22.
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S. 46—Investigation. by 0.C.—Judicial Hearing

Where there is an investigation before the commanding
officer under s. 46 of the Army Act and R.P. 2, this is a judicial
hearing and not the same as an investigation carried on by
civil police after a crime has been committed against civil law.
The accused soldier is placed in custody, charged with an
offence and paraded before his commanding officer for hearing.
The C.0. may dismiss a charge under any section of the Army
Act; may adjudicate summarily in the cases set out in K.R.
(Can,) 459, and may adjudicate in all cases by direction of
superior authority. Even if the commanding officer, contrary
to the instructions contained in K.R. (Can.) does adjudicate
against an accused on a charge such as theft, the Finding and
Sentence, if otherwise legal, can stand.

55-H-264
8 Aug. 42

S. 46—Mitigation or Remission of Sentence—C.O.

The commanding officer has power to remit and mitigate
punishment awarded by him but has not the power to com-
mute such punishment. Article 599 K.R. (Can.) gives him
power to release a soldier undergoing detention following an
award made by him. Note 2 to R.P. 6 (a) states that the
C.O. can at any time diminish punishment before its comple-
tion and Note 18 to Army Act, Section 46, states that the
C.0. can at any time before the punishment has been com-
pleted, mitigate or remit a minor or summary punishment.
For distinction between commutation, remission and mitiga-
tion see Notes to the Army Act, Section 57.

JAG 948A
405-5-6065
d/1/3/43

S. 46 (8)—Reversion—from Acting Rank—by C.O.

K.R. (Can.) 471 and Section 46 (8) of the Army Act and
note 15 thereto, and the second paragraph of R.P. 10 provide
for the reversion of a N.C.0O. from Acting Rank or lance
appointment to permanent rank, by order of a C.O.

J.A.G. 977 (47)
405-E-2692
2 July 43

29
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.S. 47—=Summary Trial—Representation of Accused

Where the accused is tried summarily under s. 47 of the

Army Act there is no provision in the Act, the Rules of Pro-
cedure or K.R. (Can.) whereby the accused may be represented
by counsel or by a Defending Officer.

C. 55-C-560

26 July 43

S. 47—Summary Trial—Accused May Call Any
Witness

Where the accused is tried summarily under s. 47 of the
Army Act, he may call any witnesses he desires in his defence.
In stating that accused or his wife may testify for the defence
R.P. 9 (b) does not limit the defence witnesses to these two

persons,
C. 55-C-560
26 July 43

S. 47 (2)—Summary of Evidence—Admission—Consent

Under Sec. 47 (2) of the Army Act, the Summary of
Evidence may not be used at the hearing without obtaining
the written consent of the accused to its use as evidence.
When the Summary of Evidence is so used without such
written consent, the conviction would be quashed, and the
accused should not be tried again, because he would be able
to raise a plea of auirefois acquit as a good defence. See
C.A.R.O. 3187, para. 6 (b).

' : J.A.G. 959B (45)

H.Q. 332-61-174 (JAG)
d/17/5/43

S. 48 (10)—R.C.A.F. Officers—Army Court-Martial

Under Section 48 (10) of the Army Act officers of the
R.C.A.F. may sit as a President or Member of an army District
Court-Martial, provided, however, that in the opinion of the
Convening Officer the necessary number of military officers is
not available to form such Court, such opinion to be expressed
in the Convening Order, and subject to the direction of the
Minister of National Defence and the consent of the proper

Air Force Authority. -
» H.Q.C. 55-8-333

22 Aug. 42
30 '
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- - SS. 48 (a), 53 (2)—President of Court-Martial—
SN Procedure

The President of the Court is appointed by the Convening
Officer. Where, after the commencement of the trial, the
President dies or is unable to attend, the senior member present
should take the chair and an adjournment should be had for
report to the Convening Officer. The latter may then appoint
a new President and he may appoint the senior member of
the Court, if he be of sufficient rank and the Court is not
reduced below the legal minimum. Unless a President is
appointed, the trial shall not proceed. Failure to follow these
provisions of the Army Ss. 48 (a) and 53 (2), K.R. (Can.)
554 and R.P. 65 (B) and 66, may invalidate proceedings.

55-W-279
24 Sept. 42

S. 54—Finding—Revised—Effect on Sentence

Where the Court finds the accused Guilty of Desertion
and awards sentence of detention and stoppages of pay, where
the Confirming Authority sends the Finding back for revision,
and where the Court makes a new Finding of Guilty of absence
without leave and then awards a new sentence of detention,
the stoppages formerly awarded are cancelled as all of the
former sentence lapsed with the revoking of the Finding on
revision: Army Act, s. 54, Note 3 and M.M.L. Chapter 6,
Section 94.

&

C. 55-G-394
19 May 43

S. 57 (2)—Power of Remission—*‘Inferior Authority”’

The proviso in 8. 57 (2) of the Army Act, to the effect
that the power of remission shall not be exercised by an officer
holding a command “inferior” to that of the authority con-
firming the sentence, is only applicable where two commands
form part of another or where two commands are so inter-
locked that comparison between them is possible. It has no
application where the situation relates to independent com-
mands such as that of a D.O.C. and that of a Division.

C. 55-D-299
5 May 43

s}
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ARMY ACT
S. 100—Attestation—Defects

The fact that a soldier writes his surname before his
Christian name does not make his signature any the less
binding on him. The real test is whether he means to affix
his signature as witness of his assent or agreement. The sub-
sequent striking out of his signature by another person, without
the consent of the soldier, has no effect. In any event, this
irregularity, as well as that of the soldier in signing only one
M.F.M. 2, instead of in triplicate, is curable by s. 100 of the
Army Act. As for the status of the officer before whom the
soldier takes the oath, K.R. (Can.) Para. 280, requires only
that the officer should have taken the oath himself. Paragraph
295, in providing that the officer shall be not below the rank
of captain, in the case of the permanent force, is probably
directory only and, in any case, is not applicable to the non-
permanent active militia.

405-D-6581
8 May 43

S. 125—Civilian Witness—Compelling Attendance of

There is no authority under which the attendance of
civilian witnesses at summary trials by Commanding Officers
can be compelled and the effect of R.P. 4 (H) is to require
attendance only in the taking of a Summary of Evidence.
Where a C.O. believes that the evidence of a civilian witness
who is unwilling to attend is necessary he should remand the
accused for the taking of a Summary of Evidence in which

case the attendance of such a civilian witness would be com-

pellable.
J.A.G. 852C (33)
d/8/5/42
H.Q.C. 55-1-41

NoTe.—For the form of the summons see Page 761 M.M.L.

S. 128—Rules of Evidence—Courts-Martial—
Army—Air

The rules of evidence followed by the English civil courts
prevail before Army Courts-Martial; Militia Act, Section 69
and Army Act, Section 128. But, by virtue of K.R. (Air)
1943, paragraph 1322, item 5 and Appendix 1A, item 21, the
law of evidence before R.C.A.F. Courts-Martial is that of the
civil courts of Canada, i.e. the Evidence Acts of Canada and
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ARMY ACT

the Provinces. Hence the privileges and obligations of witnesses
will be determined by the code under which the trial is being
conducted.

J.A.G. 667A (19)

12/3/41

J.A.G. (DOR 12)

J.A.G. (1)

23/7/40

S. 138—Penal Deductions—Forfeiture of Pay

The distinction between stoppages for the cost of hospi-
talization and of the pay received in hospital lies in the way
in which they are imposed. Stoppages in respect of hospitaliza-
tion costs are penal deductions, which “may”’ be imposed by
the court-martial which finds that the hospitalization was
caused by an offence under the Army Act: s. 138 (3) of that
Act. Stoppages as to pay (i.e. hospital stoppages), although
mentioned in s. 138 (1) of the Army Act, are dealt with under
F.R. & I. under the Militia Act, with which, in this respect,
the Army Act is inconsistent. F.R. & I. 149 (1) (d) makes
the stoppages of pay for the days spent in hospital a forfeiture
which is mandatory once the medical officer certifies that the
time spent in hospital was caused by the patient’s having
committed an offence against military law. Costs of hospitaliza-
tion shall be included in the particulars of the charge in all
cases where it is intended to put the accused under stoppages
for same, if the.costs arise from the commission of an offence
under the Army Act.

C. 55-K-136
16 Jan. 42

S. 138—Penal Deduction—to Reimburse Crown— -
Civilian Claims

. Order-in-Council P.C. 59/7305 dated September 17, 1941,
provides that where the Crown, by reason of the negligence
of its officer or servant, is under a legal liability to settle a
claim arising thereby, a proportion of the amount paid by the
Crown to the claimant may, where such negligence was not
of a minor character, be recovered from the officer or servant
in question. Furthermore, unless he agrees, upon demand, to
reimburse the Crown, the amount demanded may be recovered
by stoppages against his pay.

Action to enforce such payment by way of stoppages is,
however, entirely separate and distinct from any disciplinary
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action which may be taken against the officer or soldier con-
cerned, either before or after such stoppages have been imposed.
Thus, if disciplinary action is taken subsequently, the imposi-
tion of stoppages under said P.C. 59/7305 would not give rise
to a plea in bar of trial on a charge based on negligently
damaging the civilian vehicle. Also, in the event of a convic-
tion on such a charge, there would be no legal objection, as
part of the punishment, to the offender being placed under
stoppages in respect of the total damages claimed by the
civilian. In such a case, however, the authority awarding the
punishment should take into consideration any amount for
which the offender is liable under the provisions of said P.C.
59/7305.

A charge could also be laid against the same officer or
soldier in respect of the damages to the Departmental vehicle,
and, on conviction, he could legally be placed under stoppages
to cover all or part of these damages, but only to the extent
of 90 days’ pay of rank (K.R. (Can.) 539A).

J.A.G. 815 (31)
d/2/3/42
H.Q. 57-7-18-175

S. 139—Penal Deductions

C.A.R.O. 1820 has reference specifically to K.R. (Can.)
paras. 539A and 914 relating to damage occasioned by a
member of the forces to public property and limits the deduc-
tions which may be made to 90 days’ pay but this Routine
Order is applicable as well to Sec. 139 of the Army Act and
applies to all loss occasioned to the Crown by reason of injury
to a soldier, etc., caused through the fault, negligence, etc.,
of a member of the Army.

J.A.G. 986 (47)
d/24/7/43

S. 144—Civil Process—Soldiers—Exemption from

While there is no restriction on the issue of a civil process
against a soldier of the Canadian Army, the limitation imposed
by Section 144 of the Army Act precludes a soldier of the
Regular Forces from being compelled to appear in person
(other than as a civilian) before any court of law except in
respect of the matters contained in the said section; and the
expression “Regular Forces” as defined in Section 190 (8) of
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the Army Act, as amended, is applicable to the active units,
formations, detachments and personnel of the Canadian Army.

J.A.G. (3)
d/21/7/41

S. 144—Civil Process—Soldiers—Exemption from

The effect of military service on the civil status of the
soldier is to superimpose the military liability on a continuing
civil status with the result that he remains subject to the
criminal law of the land as well as to civil process of the courts,
save that he cannot be compelled to appear in any action as
a party for debt, damages, or sum of money under 30 pounds
as set out in Sec. 144 Army Act. These restrictions are imposed
in order that the Crown should not lose the soldier’s services
but recourse may be had to his personal property for civil debts.

J.A.G. (5)
d/2/1/40

S. 158 (1)=—*‘R” Recruits on Leave—Trial for Offence

- When an “R” Recruit commits an offence while attached
to a Training Centre he may be tried by Court-Martial for
such offence even when, under orders of a proper Board, he
has gone on leave of absence, or his period of training is post-
poned by the proper Board, providing however the Trial is
held within the time limit prescribed by Section 158 (1) A.A.

J.A.G. 777BB (27)
d/22/11/41

Ss. 158 (2) 57 (2)—Sentence—Service of, After
Discharge—Liability of Soldier

Where the period of detention of a convicted soldier has
not been completed at the time of his discharge or dismissal
from the Army, he is liable to serve the whole period. (See
Army Act s. 158 (2)). But the proper authority may order
remission of sentence under s. 57 (2) of the Act and in accor-
dance with 597 K.R. (Can.)

C. 55-B~-589
25 Jan. 42
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S. 158 (2)—Sentence—Service of, After Discharge—
Liability of Soldier

When a person subject to military law is sentenced by
Court-Martial to penal servitude, imprisonment or detention,
the Army Act, Section 158 (2) will apply to him notwith-
standing that he is discharged and he may be kept, removed,
imprisoned, made to undergo detention and punished according-
ly as if he continued to be subject to military law. So also
may a soldier discharged by reason of being unable to meet
physical standards (e.g. a soldier placed in Category “E” by
a Medical Board) be required to serve the balance of a sentence
of detention notwithstanding such discharge.

JAG 936 (41)
54-27-106~47
54-27-3-34 Vol. 6
d/21/12/42

See also P.C. 60/6567, d/18/8/43.

S. 163—Documents—Admissible—by Statute or
Order—by Ordinary Rules

A distinction must be drawn between (1) documents
which are admissible, upon production, as proof of the facts
therein stated, pursuant to the Army Act, s. 163 or to an
Order-in-Council under the War Measures Act and (2) docu-
ments admissible only when proven by a witness in the ordinary
way, e.g., & Nominal Roll, a' Roll Book or an inventory.

55-5-118
55-R~-165

S. 163 (1) (H)—Part I and Part II Orders—
Admissibility of

Part I and Part II Orders, being part of the Regimental
Books, are admissible as evidence of the facts therein stated:
Army Act, S. 163 (1) (H) C.A.R.O. 1429. They should be
put 1n through copies certified by the officer having charge of
the books of the Unit, who should offer his true signature,
not a mimeographed one.

55-M-509
55-H-234
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S. 163—Court of Inquiry—Declaration—
When Admissible

Where the Declaration of a Court of inquiry is duly
entered in a Regimental Book by the Commanding Officer
under K.R. (Can.) Para. 1513 and where an exact reproduc-
tion thereof is duly certified by the O.C. or Adjutant, as the
officer having custody of the Regimental Books, such certified
copy of the Declaration is admissible as evidence of the facts
therein stated under the Army Act, s. 163 (1) (H). It is not
fatal to admissibility that in the original declaration and hence
in the true copy thereof, there is a slight variation from the
wording prescribed in R.P. 125, Note 3.

55-B-314

S. 163—Documents Admissible Under—Originals

Where an original document is available it must be pro-
duced. This is especially true of Certificates of Surrender or
Apprehension of a deserter or absentee, under the Army Act,
s. 163 (§) (k) () (m) and the Air Force Act, s. 163, which are
admissible only in their original form. The same is true of
other documentary evidence, such as statements of account,
canteen and mess ledgers, etc., except in the circumstances
mentioned in para. 35, Chap. VI, Manual of Military Law.

J.A.G. (DOR 130)

S. 163 (1) (a)=—M.F.M. 2—Evidence of Specified Facts

Where the M.F.M. 2 of the accused is tendered in evidence
by the Prosecution it is admissible under the Army Act,
Section 163 (1) (a) for two purposes only: (1) that the .soldier
gave the answers to the questions which he is therein repre-
sented as having given. (2) To prove the enlistment of the
soldier. However, the M.F.M. 2, even having been admitted
as aforesaid, should not be used to show the previous record
of the accused, including previous convictions, as this evidence
should not be before the Court until after conviction and
before sentence.

55-M-642

20 Nov. 42

S. 183 (2) (c)=—N.C.0.—Reduction to the
Ranks—Power of D.O.C.

By virtue of G.0. 152 of 1942 a District Officer Command-
ing is empowered to reduce a non-commissioned officer not
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above the rank of Sergeant, pursuant to Section 183 (2) (c)
of the Army Act. K.R. (Can.) 329 (c) sets out the require-
ments to be complied with for reduction to the ranks.

J.A.G. 977 (47)
405-E-2692
2 July 43

S. 189—‘‘Active Service”’—Definition of—
Militia Act - .

By virtue of Section 69 of the Militia Act, the Army Act
is made applicable to the Canadian Militia only in so far as
it is not inconsistent with the Militia Act. Section 2 (g) of
the Militia Act defines “on active service’’ as applied to persons
subject to Military service. The said definition is wider in
scope than that contained in Section 189 of the Army Act
and therefore governs. . As members of the Active Army come
within the terms of this definition in Section 2 (g) of the
Militia Act, they are to be considered as ‘‘on active service”
for all purposes under the Army Act, Rules of Procedure and
also K.R. (Can.). .

Section 2 (g) of the Militia Act defines ‘‘on active service”
as applied to.a person subject to Military Service as meaning
whenever he is enrolled, enlisted, drafted, or warned for service

or duty during an emergency or when he is on duty or has.

been warned for duty in aid of the civil power.

J.A.G. (1)
d/24/10/40
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ARREST
Of Regular Forces—by Civil Process

While there is no restriction on the issue of a civil process
against a soldier of the Canadian Army, the limitation imposed
by Section 144 of the Army Act precludes a soldier of the
Regular Forces from being compelled to appear in person
(other than as a civilian) before any court of law except in
respect of the matters therein contained in the said section,
and the expression “Regular Forces” as defined in Section
190 (8) of the Army Act, as amended, is applicable to the
active units, formations, detachments and personnel of the
Canadian Army.

J.A.G. (3)

d/21/7/41

Of Civilians—by Provost

A member of the Provost Corps is not a peace officer
under the definition set forth in the Criminal Code, hence his
powers to arrest are only the same as those of a civilian who
is not a peace officer. But by Order-in-Council P.C. 4179,
dated 25th May, 1943, the power of arrest by a member of
the Provost Corps is extended to include arrest of any person
acting in a suspicious manner and action akin thereto, in any
area designated by the Minister of National Defence.

J.A.G. 878 (36)
54-27-97-1
d/29/8/42

Foreign Forces—Power Over

By the Visiting Forces Act, 1932-33 Statutes of Canada,
c. 21, Sec. 3 (5), while the Minister of National Defence may
be requested to exercise powers of arrest over members of
visiting foreign forces, unless such request is made by the
proper authorities, the military police of the Canadian Services
have no power to make such arrests.

J.A.G. 772 (26)
d/23/10/41
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ATTACHMENT
Where R.C.A.F. Attached to R.A.F.—Discharge

Where a member of the R.C.A.F. attached to the R.A.F.
is sentenced to be discharged with ignominy by an R.A.F.
Court-Martial, the actual administrative act of discharge should
be carried out by the R.C.A.F. authorities. Before such action
can be taken however, it would be necessary for the appropriate
R.A.F. authorities to terminate his attachment to the R.A.F.

J.A.G. 844A (32)
d/21/4/42
H.Q. 866-1-51 Vol. 4
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'ATTESTATION

False Answers—on Trial for

While Sec. 33 A.A. uses the word ‘“Justice” the word
may be interpreted to include an officer authorized to carry
out attestation pursuant to K.R. (Can.) 280 and 302 (a) (iv).

Although false answers are made on attestation, a person
once attested becomes subject to the Army Act and may be
tried for such false answers either by a Court-Martial or a
Court of Summary Jurisdiction.

J.A.G. T74A (27)

d/5/11/41

Note.—See M.M.L., A.A., Sec. 99 note 4; Sec. 33 Note
3; Sec. 163 (1) (a) Note 3.

In R.C.A.F.—Outside of Canada

An officer of the R.C.A.F. with the rank of F/L or higher
has power to administer oaths for purposes of attestation and
other service requirements outside of Canada, and such oath
will be held binding upon the person so swearing as if the said
oath had been administered for such purposes in Canada.

For powers of R.C.A.F. officers to administer oath for
service purposes see Order-in-Council P.C. 9161 dated October

9th, 1942.
J.A.G. 824 (31)
d/16/3/42

Oath on—Administration of

An officer not below the rank of captain may attest a
man on enlistment in the Permanent Force, Para. 295 K.R.
(Can.), but in the matter of enlistment in the ‘“Active’” units
etc. of the Army no such limitation is placed on the person
to take the oath. Para. 302 (iv) K.R. (Can.) merely provides
that the declaration and oath of allegiance may be taken by
an officer on the Active List who is qualified in accordance
with Para. 280 of K.R. (Can.), and this latter paragraph makes
no restriction as to the rank of the officer who may act there-

under.
C. 6075 Vol. 5
25 May 42

41

A0590467_44-A-2018-02026--00044




AUXILIARY, SERVICES
Tobacco Tax—Liability to Province

Unless special provision is made by statute or by adminis-
trative exemption, Auxiliary Services are liable for payment of
the Quebec Provincial Tax, with respect to cigarettes and

tobacco.
J.A.G. 773 (26)
d/24/10/41
H.Q. 54-27-66-5 Vol. 1
and 2
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EVC

BAIL
'Criminal Charge—Soldier—Release on

Where a soldier-charged with a criminal offence is released
on bail pending his trial, he should, unless on leave, return
forthwith to his Unit. Upon his return to his Unit, the Military
Authorities are under no legal obligation to make him available
at the date of trial, but they should not do anything which
would impede or prevent the soldier’s appearance in court.

Where a soldier’s release on bail is requested by the
Military Authorities, the granting of such request might give
rise to an implied obligation on the part of the Military
Authorities to produce the soldier at the court at the appointed
time. Such a procedure should, therefore, be avoided whenever

possible.
J.A.G. 947 (43)
54-27-63-32
19 Feb. 43

A/
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“BOY"
Enlisting as ‘“‘Man’’—Reverting
Where a “boy”’ enlists as a “man’’ he cannot be permitted
to revert to the rank of “boy” on his own request and to
serve thereafter as a “boy,” but he may be discharged and
re-enlisted as a “boy” subject to the provisions of K.R.
(Can.) 296. :
J.A.G. 795 (28)
d/18/12/41
H.Q. 54-27-12-2

Norte.—For enlistment of a “boy’”’ see K.R. (Can.) 304.
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CANADA EVIDENCE ACT
Cou;ts-Martial-—When Invoked in

The rules of evidence followed by the English civil courts
prevail before Army Courts-Martial; Militia Act, Section 69
and Army Act, Section 128. But, by virtue of K.R. (Air)
1943, paragraph 1322, item 5 and Appendix 14, item 21, the
law of evidence before R.C.A.F. Courts-Martial is that of the
civil courts of Canada, i.e. the Evidence Acts of Canada and
the Provinces. Hence the privileges and obligations of witnesses
will be determined by the code under which the trial is being

conducted.
J.A.G. 667A (19)
- 12/3/41
J.A.G. (DOR 12)
J.A.G. (1)
23/7/40
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CANADA TEMPERANCE ACT
Canteens—Application to

Inasmuch as the Crown is not mentioned in the Canada
Temperance Act, a Dominion Statute, the provisions of that
statute would not apply to the-carrying on of the Crown’s
services in a Canada Temperance Act area; the operation of
Military and Air Force Messes and Canteens is comprised in

such services.
J.A.G. 586 (15)
H. 2-129-1-3 Vol. 3 -
d/24/11/40
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CANADIAN AIR PUBLICATIONS
i . Charges—Based on

When Command Instructions are incorporated in Standing
Orders or other Orders, a charge for the breach of any paragraph
thereof may be laid under A.F.A., Section 11 as a breach of
Station Standing Orders or other Orders; if not so incorporated,
the charge may still be laid under A.F.A. Section 11 for breach
of Command Instructions, provided the instruction in question
can be considered “general, local or other order’: otherwise it
should be laid under A.F.A. Section 40. If a charge be laid
for the breach of any regulation, instruction or order which
has been recopied into C.A.P. 303, then, at the trial, if it has
been shown that C.A.P. 303 containing the paragraph of the
regulation, etc. in question, has been adequately brought to
the attention of the accused, this should constitute sufficient
notice to him of the regulation, etc. upon which the charge is
based. A charge under the A.F.A. should not be based on
C.A.P. 303 but rather on the relevant regulation or instructions.

JAG 978 (47)
d/8/7/43

¢
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CANADIAN ARMY ROUTINE ORDERS

441—Minor—Enlistment—Discharge

Where a soldier under eighteen years of age incorrectly
states his age upon attestation, he cannot afterwards seek a
discharge, since he is precluded by virtue of C.A.R.O. 441 from
having his age for military purpose changed on his documents;
but his parents or guardian may apply for such a discharge
upon presenting proper proof of age, since an enlistment under
the age of eighteen is not a valid enlistment, as to age, as
required by the Militia Act, R.S.C. 1927, C. 132, S. 8.

J.A.G. 806D (29)
d/27/1/42
H.Q. 54-27-12-2 Vol. 2

1029 (3)—Minor—Improper Attestation—Discharge

Where a soldier under eighteen years of age at the time
of attestation, correctly states his age to be seventeen, such
soldier should never have been attested and, his attestation
having been brought about by the fault of the Military Authori-
ties, his discharge should be forthwith carried out under the
provisions of C.A.R.O. 1029 (3), without recourse to disciplin-

ary action.
J.A.G. 806D (29)
d/27/1/42
H.Q. 54-27-12-2 Vol. 2
(JAG)

1099, 3464—Cost of Apprehension—Proof of

It is improper to proceed for recovery of costs of apprehen-
sion by setting forth the same in a cash debit voucher. The
proper method is to prove the costs of transportation by
M.F.B. 1481 and of meals and other proper incidentals by
M.F.B. 1482, pursuant to R.O. 1099 and 3464.

55-H-202

1099, 3464—Cost of Apprehension—Other than
Military Authorities

There is no provision in R.0. 1099 or 3464 for admitting
a statement of expense by a local police chief or a letter from
the R.C.M.P., setting out the expense incurred by the latter.

55-L-316
55-A-122
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CANADIAN ARMY ROUTINE ORDERS

1099, 3464—Apprehension—Certificates as to
Cost—Copies

R.0. 1099 makes admissible, as evidence of the facts
therein stated: (1) the certificate of the officer who issued or
authorized the transportation; and (2) the certificate of the
escort commander as to incidental expenses; but neither this
order nor R.0O. 3464 permits certified copies of such certificates
to be admitted in evidence. The original forms M.F.B. 1481
and 1482 must be submitted to the Court. Nor is there any
provision for proof of these costs by way of telegram.

55-J-118
55-5-311

1429—Admissibility of Part I and Part II Orders

Part I and Part II Orders, being part of the Regimental
Books, are admissible as evidence of the facts therein stated:
Army Act, s. 163 (1) (H); C.A.R.O. 1429. They should be
put in through copies certified by the officer having charge
of the books of the Unit, who should offer his true signature,
not a mimeographed one.

55-M-509 .

55-H-234

1820—Loss Occaéioned to the Crown

C.A.R.O. 1820 has reference specifically to K.R. (Can.)
paras. 539A and 914, relating to damage occasioned by a
member of the forces to public property and limits the deduec-
tions which may be made to 90 days’ pay, but this Routine
Order is applicable as well to Sec. 138 of the Army Act and
applies to all loss occasioned to the Crown by reason of injury
to a soldier, etc., caused through the fault, negligence, etc.,
of a member of the Army.

J.A.G. 986 (47)

d/24/7/43

2972—Necessaries—Public Property

The effect of Article 173 (1) F.R. & I. and C.A.R.O. 2972
is that necessaries are in exactly the same class as public
clothing and equipment, and are the property of the Crown
at all times, and are maintained at public expense. It follows,
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therefore, that on a charge of fraudulent enlistment, a soldier
should not be charged with obtaining a free kit of necessaries
any more than he should be charged with obtaining a free kit
of public clothing and equipment.

J.A.G. 967 (C)

54-27-63-26

d/7/6/43

3464—Deficiencies—Depreciated Rate

A Special Finding may be made where the cost of apprehen-
sion is not proven to the satisfaction of the Court or where
the particulars of the charge fail to set out the depreciated
values of the articles in accordance with R.O. 3464 (4). Of
course, even on a straight Finding of Guilty of Desertion or
Absence Without Leave, the Court may exercise a discretion
in its sentence so as to award all, part, or none of the costs
set out in the Charge. This is the only way of rectifying an
overcharge of costs in a charge to which there is a plea of
“Guilty,” since, on a plea of “Guilty” no Special Finding

may be made.
55~N-1602
55-H-281
55-1-285
55-V-51

3464—Part II Orders—Prima Facie Evidence

Where it is necessary for the Prosecution to submit proof
of absence, it is preferable that MFB 375 be produced rather
than to substitute certified copies of Part II Orders—even
though the latter are prima facie evidence under Routine
Order No. 3464. -

55-5-452

13 Nov. 42
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CANADIAN NAVAL REGULATIONS (1942)

Art. 144—White Race—One-twelfth Indian Blood—
Effect of

An applicant for enlistment who exhibits all the charac-
teristics of the white race and none of the Indian Race, although
the father was one-sixth Indian, and the mother is white, is
properly regarded as ‘‘of the white race’” and therefore eligible
to serve in the Royal Canadian Navy pursuant to the provi-
sions- of C.N.R. 1942 Art. 144. ,

J.A.G. 832 (32)

d/7/4/42
N.S. 113/G-994

Art. 377—Crown—Liability of—Personal Car—
Public Business

As between the Crown and Naval Personnel using their,
own cars on public business with permission, the Crown does
not assume any liability for damage to any person or property,
which damage occurs at the time of such travel as set out in
the provisions of C.N.R. (1942) 377-2 (7) (f); and where the
Crown is made liable to a third party for any damage caused
under such conditions, it would appear that as between itself
and members of the Naval Service, recoupment may be sought
by the Crown for liabilities so incurred.

J.A.G. 807EE (30)
d/10/2/42

NoTe.—See the amendment to the Exchequer Court Act,
1943, Statutes of Canada, C. 25 S. 1.
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CANTEENS
Canada Temperance Act—Effect on : ~

Inasmuch as the Crown is not mentioned in the Canada
Temperance Act, a Dominion Statute, the provisions of that
statute would not apply to the carrying on of the Crown’s
services in a Canada Temperance Act area; the operation of
Military and Air Force Messes and Canteens is comprised in

such services.
J.A.G. 586 (15)
H. 2-129-1-3 Vol. 3
d/24/11/40

Alcoholic_: Beverages—Sale in

on of the services of His Majesty in the right of the Dominion
of Canada and if the Crown, in the interest of discipline and
welfare of the troops, considers it desirable that alcoholic
beverages be sold in messes, Institutes, etc., then it is free to
authorize such sale.

J.A.G. 59 (2)

d/4/10/39 {
s

A Province has no legal right to interfere with the carrying
|
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,CIVIL COURTS » }
Witnesses for Soldier in—Attendance i

The question as to a soldier’s procuring the attendance
of defence witnesses whether service personnel or civilians, is .
purely a matter between the soldier and the civil authorities.
The soldier should request the Court concerned to. subpoena
the witnesses he desires for his defence. Whether any service
personnel so summoned to appear as defence witnesses should
be given leave to attend the trial would appear to be a matter
for determination of the Commanding Officer, but such leave
ought not to be refused unless necessary for the efficient prosecu-

tion of the war.
: J.A.G. 680 (19)
405-0-650
23 Mar. 41

Prisoners of War—Trial in

Prisoners of War may be tried in the Civil Courts for
committing civil offences such as breaking, entering, theft, etc.,
provided the provisions of the International Convention relative
to the treatment of Prisoners of War, signed at Geneva, 27th
July, 1929, are strictly complied with. Articles 60 to 67 of
the Convention set out the pertinent points to be observed and
the procedure to be followed. .

J.A.G. 991 (47)

7236-IN. 12639
d/29/7/43

Soldiers Attending—Witness Fees

Where a soldier is subpoenaed as a witness by civil process,
permission to attend should, if the exigencies of the military
situation so allow, be granted by his Commanding Officer,
and when granted is tantamount to a grant of “absence with
leave.” The mere fact that the soldier in question is not per-
forming military services during the period of such absence
with leave is no reason for his pay and allowances being

stopped.
J.A.G. 884 (37)
405-D-7711
d/15/9/42
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CIVIL DEBT
Judgment—Against Soldier for

A judgment for civil debt obtained against a soldier in
any province is enforceable in another province; but action
to execute such judgment by way of stoppages of pay cannot

be taken.
J.A.G. (DOR 187) -

Liability—of Soldier Under Civil Process for

The effect of military service on the civil status of the
soldier is to superimpose the military liability on a continuing
civil status, with the result that he remains subject to the
criminal law of the land as well as to civil process of the courts,
save that he cannot be compelled to appear in any action as
a party for debt, damages or sum of money under 30 pounds
as set out in Sec. 144, Army Act. These restrictions are
imposed in order that the Crown should not lose the soldier’s
services, but recourse may be had to his personal property for

civil debts.
J.A.G. (5)
d/2/1/40

Stoppages—None for

There is no law or regulation which authorizes a stoppage
being made from the pay of an officer or soldier for the purpose
of being applied towards the payment of any private indebted-
ness which such officer or soldier may have incurred.

J.A.G. 14 (1)
d/22/9/39

Service Pay—Garnishee for
Salary, pay, and allowance, or other emoluments issuable
by the Crown.to its servants are not subject to attachment for

the purpose of liquidating a private debt.

J.A.G. (4)
d/2/12/39
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.CIVIL GAOLS
g '_\. Deserters and Absentees—Held in
- A soldier apprehended by the military authorities on a

! charge of desertion or absence without leave would normally
‘ be wholly in military custody, but where there is a lack of
accommodation the soldier may temporarily be kept in a civil
lock-up providing the order to do so is signed by the Com-
manding Officer of the soldier as required by K.R. (Can.)

para. 451 (f).
J.A.G. 856 (33)

d/23/5/42
H.Q.8. 6265-5 F.D. 2
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CIVIL OFFENCES
Prisoners of War—Tried for

Prisoners of War may be tried in the Civil Courts for
committing civil offences such as breaking, entering, theft, etc.,
provided the provisions of the International Convention relative
to the treatment of Prisoners of War, signed at Geneva, 27th
July, 1929, are strictly complied with. Articles 60 to 67 of
the Convention set out the pertinent points to be observed
and the procedure to be followed.

J.A.G. 991 (47)

7236 IN. 12639
d/29/7/43

Army Act—S. 41—Under

For a civil offence as referred to in Section 41 A.A. to be
tried by an Army Court-Martial in Canada it must be such
‘an offence as was chargeable under the law of England; and
the mere fact that it is one punishable under the law of Canada
is immaterial. Courts-Martial in the Canadian Army may take
judicial notice of the law of England, Canada and any of its
Provinces or Territories, and expert evidence need not be called
to prove such law. Before applying it, however, the court
must be certain that it clearly understands such law, and in
order to do so may consult reliable authority. Unless there is
reason for thinking that any statement in the Manual of
Military Law as to the law of England is incorrect or has
become obsolete, it may be accepted as a final authority in

most cases.
J.A.G. 770B (26)
d/20/10/41
N.S. 42-1-1
‘H.Q. 70-60-3
H.Q. 866-1-191
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CIVIL POWER

Aid to—Employment of Troops

f-) The employment of Troops under Regulation 51A of
Defence of Canada Regulations is not in aid of Civil Power,
but a “Military Purpose” within the meaning of Section 63
Militia Act (R.S.C. 1927 C. 132).
J.A.G. 775C (27)

d/6/11/41
S. 5603, Vol. 5

Assistance by the Militia to—Cost

The Crown in the right of the Dominion has no valid
claim against a Province for the costs of assistance by the
Militia to the Civil power unless the Province concerned
empowered the Attorney-General to bind the Province in the
matter of paying said costs. Ref. A.G. Canada vs. A.G.
N.S. (1930) 4 D.L.R. 82.

J.A.G. 843 (32)

J-17/Apr.—42
H.Q. 383-63-1

G
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CIVIL PROCESS
- Regular Forces—Arrest Under '

While there is no restriction on the issue of a civil process
against a soldier of the Canadian Army, the limitation imposed
by Sec. 144 of the Army Act precludes a soldier of the Regular
Forces from being compelled to appear in person (other than
as a civilian) before any court of law except in respect of the
matters contained in the said section, and the expression
“Regular Forces” as defined in Sec. 190 (8) of the Army Act,
as amended, is applicable to the active units, formations,
detachments and personnel of the Canadian Army.

J.A.G. (3)
d/21/7/41
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CIYILIAN AUTHORITY
Military Authority—Distinction

Where a soldier charged with a criminal offence is released
on bail pending his trial, he should, unless on leave, return
forthwith to his Unit. Upon his return to his Unit, the Military
authorities are under no legal obligation to make him available
at the date of trial, but they should not do anything which
would impede or prevent the soldier’s appearance in court.

Where a soldier’s release on bail is requested by the
Military authorities, the granting of such request might give
rise to an implied obligation on the part of the Military
Authorities to produce the soldier at the court at the appointed
time. Such a procedure should, therefore, be avoided wherever

possible.
J.A.G. 947 (43)
54-27-63-32
19 Feb. 43
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CIVILIAN CLAIMS

Reimbursement of Crown for Payment of—
Stoppages

Order-in-Council P.C. 59/7305 dated Sept. 17, 1941,
provides that where the Crown, by reason of the negligence
of its officer or servant, is under a legal liability to settle a
claim arising thereby, a proportion of the amount paid by the
Crown to the claimant may, where such negligence was not
of a minor character, be recovered from the officer or servant
in question. Furthermore, unless he agrees upon demand to
reimburse the Crown, the amount demanded may be recovered
by stoppages against his pay.

Action to enforce such payment by way of stoppages is,
however, entirely separate and distinct from any disciplinary
action which may be taken against the officer or soldier con-
cerned, either before or after such stoppages have been imposed.
Thus, if disciplinary action is taken subsequently, the imposi-
tion of stoppages under said P.C. 59/7305 would not give rise
to a plea in bar of trial on a charge based on negligently

damaging the civilian vehicle. Also, in the event of a conviction

on such a charge, there would be no legal objection, as part
of the punishment, to the offender being placed under stoppages
in respect of the total damages claimed by the civilian. In
such a case, however, the authority awarding the punishment
should take into consideration any amount for which the
offender is liable under the provisions of said P.C. 59/7305.

A charge could also be laid against the same officer or
soldier in respect of the damages to the Departmental vehicle,
and, on conviction, he could legally be placed under stoppages
to cover all or part of these damages, but only to the extent of
90 days’ pay of rank (K.R. (Can.) 539A).

J.A.G. 808 (30)
_ d/10/2/42
57-7-18-175 (JAG)

Rifle Range—for Use of

Where damage or injury results from the use of a rifle
range, the Militia Act does not require that the injured party
establish neglect on the part of the Crown’s servants in the
performance of their duty or employment as is required in
the normal class of case. On the contrary, such neglect is not
a factor and under the Act, the Crown is required to pay com-
pensation unless the claim is barred by the provisions of sec.
54 (2) of the Militia Act.

J.A.G. 905A (39)

18-1-50
d/5/11/42
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, CIVILIANS
Air Force Law—Civil Servants

Persons employed by the Department of National Defence
for Air and who perform their duties with the R.C.A.F. are
Civil Servants and do not come within the provisions of
Section 6 of the R.C.A.F. Act for purposes of discipline. Such
persons are governed by the Civil Service Act (R.S.C. 1927
¢. 22) and are subject to the penalties prescribed therein.

J.A.G. 727A
d/4 June, 41

Army and Air Force Acts—Application to

Under Section 69 of the Militia Act, the Army Act in so far
as it is not inconsistent with the Militia Act or the regulations
made thereunder, is to have force and effect as if it has been
enacted by the Parliament of Canada for the government of
the Militia. It is, therefore, quite clear that the provisions of
the Army Act do not apply to civilians. On the other hand,
Section 11 of the R.C.A.F. Act states that the provisions of
the Air Force Act, not inconsistent with the R.C.A.F. Act or
any regulation, shall have force and effect as if the said provi-
sions formed part of the R.C.A.F. Act. It therefore follows
that any such provisions of the Air Force Act as are not in-
consistent with The R.C.A.F. Act may be invoked to regulate
the conduct of civilians.

J.A.G. 861 (Al) (34)

1011-1-52
d/5/6/42
Provost—Authority Over

Under Section 154 of the Army Act the power to apprehend
persons suspected as being deserters or absentees without leave

1s premised upon reasonable suspicion that the person concerned

is a deserter or absentee without leave from the Army. If a
particular person whom a member of the Provost Corps suspects
1s a deserter or absentee is interrogated and claims that he is
not the person to whom such suspicion should be directed,
then, if such member of the Provost Corps still has reason
to suspect that the person is the man being sought, iv
would be proper for the Provost Corps member to ask the
suspected person to produce his Registration Certificate or
furnish some other means of identification.

J.A.G. 967 (C) 46
54-27-106-49
d/1/6/43
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CIVILIANS
Provost—Power to Arrest

A member of the Provost Corps is not a peace officer
under the definitions set forth in the Criminal Code, hence
his powers to arrest are only the same as that of a civilian
who is not a peace officer. But by Order-in-Council P.C. 4179,
dated 25th May, 1943, the power of arrest by a member of
the Provost Corps is extended to include arrest of any person
acting in a suspicious manner and action akin thereto, in any
area designated by the Minister of National Defence.

J.A.G. 878 (36)
54-27-97-1
d/29/8/42

Flying Instructors—Courts-Martial

Since instructors of Elementary Flying Training Schools
are civilians they cannot, except through due process of law,
exercised through civilian tribunals, be subject to penalties to
which, if they were under Air Force law, they could be subjected
through trial by Court-Martial.

. J.A.G. 775 (27)

d/5/11/41
1700-4695
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CLAIMS

Canadian Nationals—Travelling from U.S. to
Enlist—Expenses—Illness

Where a Canadian has been called up to serve in the
United States forces and has elected to serve in the Canadian
Forces and where such person, while voluntarily en route to a
Canadian enlistment centre suffers illness or injury, the Crown
could not be held liable for any claim against it arising out of
such illness or injury (as for example, medical attention) since
such claimant is not yet a member of the Canadian Forces
and the mere payment of his travelling expenses by the Crown
would not alter that relationship.

J.A.G. 855B (33)

d/22/5/43
H.Q. 1064-36-7 F.D. 38

63 A0590471_13-A-2018-02026--00066




CLOTHING ALLOWANCE

On Discharge—Length of Service—Deserter -~

Where a soldier is an absentee or a deserter, whether
convicted or not of the offence of absence without leave or
desertion, he must be considered as being in the service of
the military forces of Canada during such periods of absence,
even if the soldier has been struck off strength as a deserter,
and the period of absence must not be subtracted from, but
must be included in, the period of continuous service (six
months) referred to in Article 187, F.R. & I. for the purpose
of determining entitlement to clothing allowance on discharge.

J.A.G. 877 (35)
405-P-4481
d/28/8/42
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COMMANDING OFFICER

Civilian Witnesses—to Compel Attendance—Power

There is no authority under which the attendance of
civilian witnesses at summary trials by Commanding Officers
can be compelled and the effect of R.P. 4 (H) is to require
attendance only in the taking of a summary of Evidence;
where a C.0. believes that the evidence of a civilian witness
who is unwilling to attend is necessary he should remand the
accused for the taking of a Summary of Evidence in which
case the attendance of such a civilian witness would be com-

pellable.
J.A.G. 852C (33)
d/8/5/42
H.Q.C. 55-141

Note.—For the form of summons see Page 761 M.M.L.

Where C.0. a Witness

A Commanding Officer is, under R.P. 19 (B) (ii), dis-
qualified for serving on a Court-Martial if he is the prosecutor
or a witness for the prosecution but being a witness does not
preclude him from dealing summarily with the charge. This
is & matter which should be left to his discretion and if he
feels, by reason of the fact that he has been a witness to the
matter under investigation, that he is unable to exercise
impartial judgment, he should remand the accused for disposi-
tion by a superior authority.

J.A.G. 957A (45)

1600-34-1501
d/10 May 1943

Power of—to Remit—Mitigate—Commute

The Commanding Officer has power to remit and mitigate
punishment awarded by him but has not the power to com-
mute such punishment. Article 599 K.R. (Can.) gives him
power to release a soldier undergoing detention following an
award made by him. Note 2 to R.P. 6 (a) states that the
C.0. can at any time diminish punishment before its com-
pletion and Note 18 to Army Act, Section 46, states that the
C.0. can at any time before the punishment has been com-
pleted, mitigate or remit a minor or summary punishment.
For the distinction between commutation, remission and
mitigation see notes to the Army Act, Section 57.

J.A.G. 948A
405-S-6065
d/1/3/43
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COMMISSIONS
Holding of—During Pleasure

While other ranks engage to serve for a specific period or
during the present emergency for the duration of the war and
the period of demobilization thereafter—during which time
they cannot otherwise than in exceptional cases claim their
discharge—it is a well-established principle of law that officers
hold their commissions during H.M. pleasure.

J.A.G. 859 (33)
26 May 42

Army—Corps Relation

An officer of the Canadian Army holds a Commission in
the Active Militia and not one in the Corps in which he may
for the time being be serving in consequence of being appointed
thereto; and he may be transferred from one Corps to another
without obtaining his consent, but no such transfer could be
made with a reduction in rank unless he consented to revert

to a lower rank.
J.A.G. 848 (32)
30 Apr. 42
H.Q. 74-74-25

Effective Date of Appointment to

Under paragraph 121 of K.R. (Air) (1943) first appoint-
ments to commissions require the approval of the Minister on
the recommendation of the Chief of the Air Stafi. If the
effective date of the appointment is prior to the date of approval
by the Minister, the Minister becomes functus officio as soon
as he has given his approval. If, however, the effective date
of the appointment is subsequent to the approval by the
Minister, the Minister does not become functus until the said
effective date. In other words, he may withdraw his approval
at any time prior to that date. A different procedure prevails
in the Army, in which a first appointment to a commission
requires the approval of the Governor-in-Council, pursuant to
the provisions of Section 33 of the Militia Act.
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CONFIRMING AUTHORITY
Accused—Release from Custody by

As soon as the trial ‘of an accused commences he is in the
custody of the Court. As soon as sentence has been passed by
the Court and has been dated, the President and members
become functi officio (unless the proceedings are referred back
for revision). The Confirming Authority is therefore the only
person to decide whether or not the accused should be released
from custody after sentence but before promulgation.

J.A.G. 866 (35)
1011-1-52
d/6/7/43

|
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CONSTITUTIONAL LAW
Alcohol—Transportation

No servant of the Crown in the right of the Dominion is
required to secure a Provincial Licence in order to transport
alcohol from the Military Stores to Military or Air Force
hospitals; but the local branch of a Chemical Company supply-
ing the alcohol is required to conform to Provincial Laws,
even where such alcohol is destined for shipment to the
District Medical Stores.

J.A.G. 808B (31)

d/5/3/42

NoTe.—Rex v. Anderson 39 D.L.R. 84. Gauthier v. The
King 40 D.L.R. 256. Martinnell & Co., and McCormick &
Muggah 50 D.L.R. 799.

Municipal Building Permit—Dominion

A Municipality has no power to require & tax on or a
permit for a building being constructed for the Dominion
Government by its own employees.

J.A.G. 807E (30)
d/6/2/42
54-27-82-8

Grievances—Redress of

An officer who considers himself aggrieved may complain
to the Minister of National Defence, pursuant to Sec. 42 of
the Army Act, and the Minister is to examine such complaint,
and, if so required by the complainant, make a report to the
Governor-in-Council. The proper procedure for an officer or
soldier who considers himself wronged by a Court-Martial is
to present a petition under para. 574 of K.R. (Can.), and it is
not proper to complain under Sec. 42 of the Army Act. Com-
plaints as to the other matters should be made under this
latter section, the proper procedure being set out in C.A.R.O.

2575.
J.A.G. 851 (32)
d/30/4/42

Entertainment—Held by Unit—When Liable to
Provincial Taxation

Where an entertainment is held by a Military Unit in
an Armoury and is of a purely private: character and solely

68
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CONSTITUTIONAL LAW

for the purposes of the Unit, such entertainment is to be
regarded as of an official character pertaining to the carrying
on of the services of the Crown in the right of the Dominion,
and therefore such entertainment is not subject to a Provincial
Amusement Tax; but when the public are invited and particu-
larly if the public pay an admission fee, such entertainment
is not then an official function and the sponsors therefore are
bound to comply with Provincial Legislation even though such
sponsors are Military Personnel.

It is a question however, if when certain members of the
public are invited to attend without charge and where their
presence is considered as a benefit to morale, whether such
entertainment may not be considered as an official function
and therefore immune from Provincial legislation either for
taxation or regulation.

J.A.G. 827 (31)

d/19/3/42
800-18-1

Strikes—Cost of Assistance by Militia to Civil Power

The Crown in the right of the Dominion has no valid
claim against a Province for the costs of assistance by the
Militia to the Civil power unless the Province concerned
empowered the Attorney-General to bind the Province in the
matter of paying said costs. Ref. A.G. Canada vs. A.G.
N.S. (1930) 4 D.L.R. 82.

J.A.G. 843 (32)

J-17 Apr.—42
H.Q. 383-63-1

Indian Act—Beer—Canteens

The provisions of the Indian Act do not apply to the sale
‘of or serving with beer by a canteen, duly established in
accordance with the Regulations, to an Indian who is a duly
appointed or enlisted member of His Majesty’s Forces and
who, as such a member, is entitled to avail himself of the
privileges of the particular canteen or canteens.

J.A.G. 505 (12)
d/8/6/40

Sale of Intoxicants—Indian Servicemen—

Restrictions

The provisions of the Indian Act and of any relevant
Provincial Legislation apply to the sale or serving of intoxicants
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in beer parlors or taverns operated by private parties, regard-
less of the fact that the Indian concerned is a member of

the forces.
J.A.G. 796 (28)
d/23/12/41
54-27-3-24

Municipal Water Rates—Dominion—Policy

While the Crown is not bound to pay taxes levied by a
municipality in respect of water supplied to properties owned
by the Crown therein, it is the practice of the Dominion
Government to pay reasonable compensation to the munici-

pality for such service. ‘
J.A.G. (DOR) 88

R.C.A.F. Act—Regulations Under—Air Force
Act (Imp.)

Under section 16 of The Royal Canadian Air Force Act
the Governor in Council may make regulations relating to
the pay and allowances of officers and airmen and there is no
restriction on his powers in this regard. By virtue of Section 11
of the said Act be may make regulations inconsistent with
the provisions of the Air Force Act; the effect of such regula-
tions would be to make such provisions of the Air Force Act
inoperative so that any provisions of F.R. & 1., to the extent
that the same are inconsistent with the provisions of the Air
Force Act, would supersede the latter.

J.A.G. 952B (45)
d/7/4/43

Emoluments Paid by Crown (Dominion)—Provincial
Legislation

While the Province cannot legislate to garnishee the
emoluments paid by the Crown in the right of Canada to any
of its servants or employees, legislation which is directed
against the person of such Dominion employees and which in
effect requires them to deposit a portion of their salary to the
benefit of creditors is not ultra vires the provinces any more
than is a system of Judgment Summons wherein defaulting
debtors may be held guilty of contempt of Court.

J.A.G. 799 (28)
d/31/12/41
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Nore.—Worthington v. Attorney General of Manitoba
(1936) S.C.R. 40; also Forbes v. A. G. Man (1937) A.C. 260,
for the principle of Provincial Taxation of Federal salaries.

Alcoholic Beverages—Sale in Canteens and
Messes—Provincial Regulations

A Province has no legal right to interfere with the carrying
on of the services of His Majesty in the right of the Dominion
of Canada and if the Crown, in the interests of discipline and
welfare of the troops considers it desirable that alcoholic
beverages be sold in messes, Institutes, etc., then it is free to
authorize such sale.

J.A.G. 59 (2)

d/4/10/39

Vehicles—National Defence—Provincial Registration

Since the Provinces have no power to interfere or authorize
interference with the carrying on of the services of His Majesty
in the right of Canada, they cannot require the registration
of National Defence motor vehicles or the licencing of drivers
thereof pursuant to Provincial statute.

J.A.G. 779 (27)
d/24/11/41
38-72-164 Vol. 7

Bus Franchises—Provincial or Municipal— .
Dominion Rights

The Crown in the right of the Dominion cannot be affected
by Provincial or Municipal Legislation with regard to existing
franchises where it would appear that it is essential for the
proper carrying out of the service of the Crown to operate

buses.
J.A.G. 915A (39)
1600-10-6-12
d/13/11/42
Real Property—Provincial Tax—Dominion Liability

Property held under lease by the Crown in the right of
the Dominion is liable to be assessed and the owner thereof is
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CONSTITUTIONAL LAW

liable for payment of real property taxes imposed by or under
the authority of Provincial legislation.

J.A.G. 763 (25)
c—8864
d/13 Sept. 41

Chauffeurs—Military—Provincial License

Under the provisions of the British North America Act,
the Crown, in the right of the Dominion, is given exclusive
jurisdiction over all matters pertaining to the Militia and
Military services of Canada, and, therefore, if military chauf-
feurs are necessary the same can be employed without any
interference on the part of the Provincial Legislature. Further,
Military chauffeurs in uniform cannot be compelled to wear
the Provincial chauffeur’s badge which may have been issued
to them by the Provincial authorities.

J.A.G. (DOR) 158

Sale of Goods—Military Canteens—Provincial Tax

Where military personnel make purchases from Military
canteens they are liable to pay the tax imposed by the Act,
but the act does not impose any liability, upon members of
His Majesty’s military forces while acting within the scope of
their duties as such, in the operation of a military canteen, to
collect the tax at the time of sale.

J.A.G. 892 (38)
54-27-66-5 Vol. 3
d/8/10/42

Barbers in Service—Not Subject to Provincial
Regulations , :

Where a duly enlisted member of the Air Force is employed
. as a station barber he is not subject to Provincial regulations
with respect to scale of charges and hours of work; but where
the station employs a civilian barber it is incumbent upon the
Commanding Officer to comply with the Regulations laid down
by the Provinces with respect to such employment.

J.A.G. 787 (28)
d/16/12/41
File 13-1-8
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Medical Officers—No Provincial Registration

- A Medical Officer of any one of the Services does not
require to be registered under Provincial regulations to enable
him to deal professionally with Service Personnel but a civilian
doctor employed by any service must be so registered.

J.A.G, 787 (28)
d/16/12/41
File 13-1-8

Wage Deductions—Provincial Legislation—Dominion

A Provincial Act which creates an obligation on the part
of employers to deduct a tax from wages or salaries paid to
their employees is not effective against the Crown in the right
of the Dominion or against any Department of the Dominion

Government.
J.A.G. (DOR 396)

¢,
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CONTINUOUS SERVICE
Definition of—Clothing Allowances

Where a soldier is an absentee or a deserter, whether
convicted or not of the offence of absence without leave or
desertion, he must be considered as being in the service of
the military forces of Canada during such periods of absence,
even if the soldier has been struck off strength as a deserter,
and the period of absence must not be subtracted from but
must be included in the period of continuous service (six
months) referred to in Article 187, F.R. & I. for the purpose
of determining entitlement to clothing allowance on discharge.

J.A.G. 877 (35)

405-P-4481
d/28/8/42
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. CONTRACTS
Execution of—Authority for

In contracts, agreements or documents where the Crown
is a party for National Defence purposes, the Minister alone
binds the Crown but by Order-in-Council or other legislation
the signing authority has and may be extended. Order-in-
Council P.C. 6186 dated 16th July 1942, extends the signing
authority to include the Acting Deputy Minister and such
person as may be properly authorized by Order-in-Council to
sign for the Acting Deputy Minister.

J.A.G. 866J (35)
54-27-35-85 F.D. 49
d/28/7/42
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CONVENING AUTHORITY
Courts of Inquiry—Under Oath—in Discretion of

Except in the case of a returned prisoner of war, where
a Court of Inquiry must be held under Oath under R.O. 124
and a Court on illegal absence under A.A. 72, the holding of
such inquiry under Oath is in the discretion of the convening
authority; and where the latter chooses to order the evidence
taken under oath, the Court-Martial procedure should be
followed. Hence, the signature of the witness can be dispensed
with as it is not required under R.P. 83. If it is not taken
under Oath, the provisions of R.P.-4 as to a Summary of
Evidence (not under Oath) shall be followed. Under this rule
the evidence of each witness must be signed by him. (See
also C.A.R.O. 417 of 1940, as amended by C.A.R.O. 628 of
1940 and 965, 1139 of 1941.) An officer or soldier whose
character or military reputation may be affected by the Inquiry
may request the evidence to be taken on oath and this should

be acceded to him. ]
J.A.G. (DOR 11)
J.A.G. (DOR 286) _
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CONVOYS
Military—Traffic Regulations
Where a convoy is moving from one location to another,
other than in military drill, it should obey, if possible, the
local by-laws pertaining to the regulation of traffic, on the
grounds of good public policy.
J.A.G. 699A (20)

16 Apr. 41
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COST-OF-LIVING BONUS
Flying School Employees—Entitled to

Flying Schools having a contract with the Crown to
provide flying instructions are not agents of His Majesty and
do not therefore come within the provisions of Order-in-Council
P.C. 6702 dated 26 Aug. 1941 as amended by Orders-in-
Council P.C. 64/897 dated 2 Feb. 1943 and P.C. 1/4456 dated
31 May 1943, providing Cost-of-Living Bonus for members
of the Public Service of Canada; instead, the employees of
said schools are employees of independent contractors and
come within the provisions of Orders-in-Council P.C. 8253
dated 15 Nov. 1941 and P.C. 9298 dated 27 Nov. 1941 pro-
viding respectively for Cost-of-Living Bonus to employees and
to foremen and executives earning less than $3,000 per year,
and for a ceiling on wages and salaries except as otherwise
permitted by the National War Labour Board.

J.A.G. 800B (28)
d/8/1/41
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COUNSEL
Prisoner of War—Entitled to

A Military Court held for the trial of a prisoner of war
falls within the category of a ‘‘Judicial Proceeding.”” The
procedure relating to Military Courts is identical with that
relating to Courts-Martial, as required by the International
Convention in relation to the treatment of Prisoners of War
(1929) Art. 145. Under Art. 62 of the said Convention the
accused is entitled to be represented by a duly qualified Counsel
of his own choice, or by an advocate obtained for him by the
Protecting Power or by an officer of the Armed Forces of the
Detaining Power who shall be known as the Defending Officer.
Such counsel, advocate or defending officer shall have all the
rights of an accused with respect to witnesses, objections,
addresses, etc. An opportunity shall be given to the accused
to make a request in writing for the services of a defending
officer if no defending personnel have yet been made available
to him as provided by 8 (b) of the Regulations governing
Prisoners of War.

J.A.G. 844 (3)

d/21/4/42
H.Q.S. 4498

Note.—The regulations provide for the application of
Canadian Military Law. See Reg. 7 of the Proceedings of
Military Courts Assembled for trial of prisoners of War 65 (b).
Interned enemy aliens are governed generally by the same
Provisions. See Reg. 2.
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GENERAL

Rules of Evidencé—-Army——Air Force

The rules of evidence followed by the English civil courts
prevail before Army Courts-Martial: Militia Act, Section 69

and Army Act, Section 128. But, by virtue of K.R. (Air) 1943,

paragraph 1322, item 5 and Appendix 1A, item 21, the law
of evidence before R.C.A.F. Courts-Martial is that of the civil
courts of Canada, i.e. the Evidence Acts of Canada and the
Provinces. Hence the privileges and obligations of witnesses
will be determined by the code under which the trial is

being conducted. '
J.A.G. 667A (19)
12/3/41
J.A.G. (DOR 12)
J.A.G. (1)
23/7/40

Custody under—Release

As soon as the trial of an accused commences, he is in
the custody of the Court. As soon as sentence has been passed
by the Court and has been dated, the President and members
become functi officio (unless the proceedings are referred back
for revision). The Confirming Authority is therefore the only
proper person to decide whether or not the accused should
be released from custody after sentence but before pro-

mulgation.
J.A.G. 866(35)
1011-1-52
d/6/7/43

Discharge—after Sentence by

When a person subject to military law is sentenced by
Court-Martial to penal servitude, imprisonment or detention,
the Army Act Section 158 (2) will apply to him notwithstanding
that he is discharged and he may be kept, removed, im-
prisoned, made to undergo detention and punished accordingly,
as if he continued to be subject to military law. So also may
a soldier, discharged by reason of being unable to meet
physical standards (e.g. a soldier placed in Category “E” by
a Medical Board), be required to serve the balance of a
sentence of detention notwithstanding such discharge.

J.A.G. 936 (41)
54-27-106-47
54-27-3-34 Vol. 6
d/21/12/42
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COURTS-MARTIAL—GENERAL

See also Order-in-Council P.C. 60/6567, dated 18 August
1943.

Discharge—Effect in Military Law

Where a soldier is discharged he ceases to be subject to
military law as of the date of such discharge. The actual
delivery of the Discharge Certificate is not a necessary con-
dition of discharge but rather a necessary consequence thereof.
M.M.L., page 513, Note 3. It is merely evidence of an act
already completed.

: 55-P-267

Attestation—False Answers on—Triable by

While Sec. 33 A.A. uses the word “Justice’” the word
may be interpreted to include an Officer authorized to carry
out attestation pursuant to K.R. (Can) 280 and 302 (a) (iv).
Although false answers are made at attestation, a person
once attested becomes subject to the Army Act and may
be tried for such false answers, either by a Court Martial or
a Court of Summary Jurisdiction.

J.A.G. 774A (29)
d/5/11/41
T-22-1-359

Note.—See M.M.L., A.A., Sec. 99 note 4, Sec. 33 note 3,
Sec. 163 (1) (a) note 3.

Rules of Procedure—Effect on

Certain of the notes to the Rules of Procedure and Sections
of the Army Act, which are of an explanatory nature, are
based on decisions of the English Courts which have been
approved by superior tribunals and handed down from genera-
tion to generation, becoming part of the Common Law and
resulting in certain definite principles being established.
Hence, although these notes have not in themselves the force
of law and cannot override the provisions of the Act and the
Rules of Procedure, they should serve as a guide to the
principles which should be followed in applying any particular
section or rule and as an interpretation thereof.

J.A.G. (DOR 113)
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Commanding Officer—Disqualification for

A Commanding Officer is, under R.P. 19 (B) (ii), dis-
qualified for serving on a Court-Martial if he is the prosecutor
or a witness for the prosecution, but being a witness does
not preclude him from dealing summarily with the charge.
This is a matter which should be left to his discretion, and
if he feels, by reason of the fact that he has been a witness
to the matter under investigation, that he is unable to exercise
impartial judgment, he should remand the accused for dis-
position by a superior authority.

J.A.G. 957A (45)
1600-34-1501
d/10/5/43

Summary of Evidence—Use at

Under Sec. 47 (2) of the Army Act, the Summary of
Evidence may not be used at the hearing without obtaining
the written consent of the accused to its use as evidence.
When the Summary of Evidence is so used without such
written consent, the conviction would be quashed, and the
accused should not be tried again, because he would be able
to raise a plea of autrefois acquit as a good defence.

J.A.G. 959B (45)
H.Q. 332-61-174 (JAG)
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COURTS-MARTIAL
COURT OF INQUIRY

Civilian—Witness

A civilian cannot be compelled to attend a Court of
Inquiry. Where he does attend no valid promise can be made
to him of immunity from any subsequent proceedings .at which
he would be a compellable witness.

J.A.G. 492A (11)
27 Jul. 40

. Declaration—How Admissible

Where the Declaration of a Court of Inquiry is duly
entered in a regimental book by the Commanding Officer,
under K.R. (Can.) para. 1513 and where an exact reproduction
thereof is duly certified by the O.C. or Adjutant, as the officer
having custody of the regimental books, such certified copy
of the Declaration is admissible as evidence of the facts therein
stated under the Army Act, S. 163 (1) (H). It is not fatal
to admissibility that in the original declaration, and hence
in the true copy thereof, there is a slight variation from the
wording prescribed in R.P. 125 note 3.

55-B-314

Declaration of—to Prove Continued Absence

Where the charge is one of desertion, there should be some
evidence of absence between the date on which the absence
began and the date of apprehension; if a certified copy of
the Declaration of the Court of Inquiry on the illegal absence
is in evidence and declares that the accused is still absent at
its date, as it should, this will generally suffice.

55-1-407
30 Dec. 42
Evidence-—undér Oath

Except in the case of a returned prisoner of war, where a
Court of Inquiry must be held under oath under R.P. 124

" and a Court on illegal absence, under Section 72 of the Army

Act, the holding of such inquiry under oath is in the dis-
cretion of the convening authority; and where the latter
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chooses to order the evidence taken under oath, courts-martial
procedure should be followed. Hence the signature of the
witness can be dispensed with, as it is not required under
R.P. 83. If it is not taken under oath, the provisions of
R.P. 4 as to a Summary of Evidence (not under oath) shall
be followed. Under this rule the evidence of each witness
must be signed by him. (See also C.A.R.O. 417 of 1940, as
amended by C.A.R.O. 628 of 1940 and 965 and 1139 of 1941).
An officer or soldier whose character or military reputation
may be affected by the Inquiry may request the evidence to
be'taken on oath and this should be acceded to.

J.A.G. (DOR 11)
J.A.G. (DOR 286)

Obligation to Convene—Request of Third Party

There is no obligation on the part of the Minister or
the officer in command of a formation or unit to convene a
Court of Inquiry at the request or suggestion of some

third party.
J.A.G. 7392
1 Jul. 41
C-6-5-17

Enemy ‘Alien—Proceedings—Disclosure

Where an enemy alien is shot while trying to escape,
and where enquiries pursuant to his death are made by the
Protecting Power, there is no obligation to disclose the whole
or part of any proceedings of a Court of Inquiry, and as a
matter of policy such proceedings should not be disclosed;
but where the Protecting Power has asked certain specific
questions of fact, it would not be improper, if otherwise
desirable, to communicate to such Protecting Power, facts
elicited by the Court which would answer these questions.

J.A.G. 807CC (30)
7 Feb. 42
7236-35-1

Evidence at—Rules

While a Court of Inquiry should be guided by the rules
of evidence of the Civil Courts as far as possible, it has to

84
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. COURTS-MARTIAL—COURT OF INQUIRY

be allowed some latitude in view of the fact that it is formed
to collect information, not to try an issue. Hence, strictly
inadmissible evidence may sometimes by heard at a Court
of Inquiry. If it does, this fact should be noted by those who
have to consider the finding. Evidence at such a Court cannot
be used against any officer or soldier, except for wilfully
giving false evidence, contrary to S. 29 of the Army Act—
R.P. 125A. However, this rule does not prevent the use of
the proceedings of a Court of Inquiry in cross-examination
of a witness at a Court-Martial to test his credibility. He
may be asked if at a Court of Inquiry he made a certain
statement different from what he is presently making, and
if he denies it the pertinent portion of the proceedings may
be proven, not as evidence of guilt or innocence, but for the
limited purpose only of its effect upon the credibility of the
witness, be he accused or any other witness. Proof will not
be made by producing or filing the proceedings but by calling
a witness who can swear as to what happened, using if he wishes,
the record to refresh his memory.
J.A.G. (2)

9 Jan. 41

Declaration—When Admissible

A Court of Inquiry shall be held in all cases of absence
(except in the case of absconded recruits) at the expiration
of 21 clear days from the date of absence or as soon after as
practicable, unless the Commanding Officer of the soldier has
learned of his apprehension or return. The time shall be
calculated exclusive of the date of going absent and the date
of holding the Court. If the Court is held at an earlier date,
the record of its Declaration, M.F.B. 375, is inadmissible in
evidence. See Army Act S. 72 and Note 1 thereto; R.P. 124 (A),
(C) and R.P. 125, Note 2; K.R. (Can.) 743A. ]

55-P-179
405-B-1395
44-M—-403

Deficiencies—Investigation at

The liability of officers and soldiers to meet public and
regimental claims is subject to ‘“due investigation’ as is set
out in Article 84 (2) F.R. & I. and this Article should be
read in conjunction with Secs. 44 and 127 of the Militia Act.
This Article occurs in regulations made under the Militia
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Act, and is supplementary to those sections and should not
be interpreted as giving wider powers of recovery than sre
therein contemplated. The relationship of creditor and debtor
must be found to exist between the Crown and the Soldier
under Article 84 (2) of F.R. & I. or the “negligence in respect
of or default in the performance of a Military duty’’ must
be established under Article 84 (3) of such regulations.
Article 84 was not designed as an instrument of perfunctory
justice and ‘““due investigation’” must be of a thorough nature
if by Court of Inquiry, and should not be invoked where
large sums of money are involved when the officer seems to
have a case or when in effect he demands a Court-Martial
to establish either his indebtedness, his negligence or his default,
unless a thorough investigation establishes beyond a shadow
of doubt the presence of one or more of these factors or the
absence of all of them.
J.A.G. 959A (45)

650-24-67~5 Vol. 3
18 May 43
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COURTS-MARTIAL
ADDRESSES

- Closing—of Defending Officer—Argument
as to Admissibility

Where the Defending Officer desires to contest the admissi-
bility of evidence, he should do this when it is tendered. His
closing address is not the place for such discussion.

11 R-155275
5 Sept. 42

On Plea of Guilty

Where an accused pleads “Guilty”’ there is no closing
address by either the Prosecutor or the Defending Officer.
After the recording of the plea of guilty the accused may
make a statement with reference to the charge and may give
evidence and call witnesses as to character. The accused or
the Defending Officer may then, in the proceedings on con-
viction before sentence, address the Court. In the latter case,
the Prosecutor does not make an address, except where the
accused is liable to any exceptional punishment by reason of
the nature of his service or attention has been directed in
local orders to the prevalence of the offence of which the
accused has been convicted. It is the duty of the prosecutor
to bring such special circumstances to the attention of the
Court. See R. P. 46 (E) and K.R. (Can.) 563.

55-H-294 26 Oct. 42
55-M-601 8 Sept. 42
55-P-262 29 July 42
55-V-81 7 Apr. 43

tr

Prosecutor—Attitude in

The Prosecutor must, in his addresses, adhere to matters
disclosed or to be disclosed in evidence and must maintain
an impartial attitude. In his opening address, he should not
digress to reflect on the character of the accused, nor should
he ask the court to disregard whatever explanation the accused
may have to offer. In the closing address, it is improper for
the Prosecutor to refer to the fact that certain offences are
prevalent, or for him to suggest the punishment that should
be imposed and to ask that an example be made. See M.M.L.
page 56, para. 60; also p. 55, para. 52 and R.P. 60 (a) and (b).

C C. 55-K-108 C. 55-M-549
C. 55-5-379  C. 55-G-204
C. 55-H-216
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COURTS-MARTIAL
APPREHENSION

_Certificate of—Contents

The Certificate of Apprehension or Surrender is admissible
under statutory provision which cannot be stretched to cover
the inclusion, in such certificate, of material not proper to the
Certificate and, apart from the certificate, inadmissible.

55—-A-113
55-B-277

Certificate of—Erroneous Date

Where a Certificate of Apprehension sets out the fact,
date and place of arrest and is signed by the officer authorized
by Order-in-Council P.C. 2797, dated 10th April 1942, an error
in the date of the certificate will not invalidate it, provided
the certificate can be identified as related to the case con-
cerned, since the Order-in-Council does not require that the
certificate itself be dated. .

55-G-304

19 Dec. 42

Certificate of—Civil Police—M.F.’s M. 215 & 216

Where an absentee or deserter is apprehended by the
civil police, M.F.M. 215 is the proper certificate of apprehension.
But where the civilian police turn the accused, after arrest,
over to military police, the latter may complete M.F.M. 216
with a notation of the arrest by civilian police and the surrender
to them. Order-in-Council P.C. 2797, dated 10th April 1942,
does not require that the arrest should have been made by
Military Police in order that their certificate in M.F.M. 216
may be admitted.

55-J-140

21 Dec. 42

Certificate of—Defect in—Special Finding

Where a certificate of apprehension is invalid because it
is signed by a Petty Officer in charge of the Shore Patrol,
instead of by the Officer in charge, a certificate of appre-
hension by civil police, if it is also available, is admissible.
The Court, however, should bring in a Special Finding to the
effect that the accused was apprehended, not by the Shore
Patrol, but by civil authority.

55-H-372

25 May 43
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Certificate of—Necessary Recitals .

Where an accused is arrested by the Civil Police and
turned over to the Military authority by whom the Certificate,
M.F.M. 216, is completed, the certificate should recite the fact,
date and place of arrest by the civil power in order to be
admissible as proof of these facts under Order-in-Council
P.C. 2797, dated 10th April 1942.

55-G-262
30 Sept. 42

Costs of—Mode of Recovering

It is improper to proceed for recovery of costs of appre-
hension by setting forth the same in a cash debit voucher.
The proper method is to prove the costs of transportation
by M.F.B. 1481 and of meals and other proper incidentals
by M.F.B. 1482, pursuant to R.O. 1099 and 3464.

55~-H-202

Costs of—Incidentals

Where it is necessary to make an out of pocket payment,
other than the usual ones for fare and meals, to return an
absentee to his unit, the amount of such payment may be
deducted from the pay of the accused by order of the court-
martial: F.R. & 1., Article 172, Paras. 7 & 8. It may be
proven in Court, if paid by the Commander. of the Military
Escort (1) through M.F.B. 1482, as incidental expenses;
(2) through the testimony of the Commander, who would
produce the receipted voucher; or, if not paid by the Com-
mander, through the testimony of someone having knowledge
of the amount paid.

55-5-350

55-T-115

Costs of—Improper Charges

There should not be charged against the accused, in
connection with his apprehension and return, such improper
items as (1) the extra amount required to return him by an
indirect route, when a direct route is available; (2) cost of a
telegram sent in connection with his documents one month
after his apprehension; (3) travelling allowance to an escort
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for one day which he took as “excused duty’’; (4) charge for
the meals served accused in a detention barracks subsequent
to his apprehension.

55-H-210

55-H-133
55-8-309
55-J-95

Costs of—Informal Claim

There is no provision in R.0. 1099 or 3464 for admitting
a statement of expense by a local police chief or a letter from
the R.C.M.P,, setting out the expense incurred by the latter.

55-1-316
55-A-122

Cost of—over 1500 Miles

Before bringing back an absentee or deserter a distance
of more than 1500 miles, at high expense, the procedure laid
down in C.A.R.O. 1877, Appendix, Para. 10 (2) should
be followed.

See C.A.R.O. 3464.

55-A-143
28 Nov. 42

Cost of—Out of Pocket Expenses Only

Article 172 (8) of F. R. & I., which defines the cost of
apprehension as the sum required to make good any expenses
incurred for the purpose of effecting the arrest of the accused,
should be interpreted to mean the actual out-of-pocket expenses
of the escort. An item of ‘“two days’ Command Pay $7.00”
and an unexplained item of $7.50 should be disallowed.
Furthermore, it would be unfair to enforce against the accused
the Provisions of Article 90 of the Pay and Allowances Regu-
lations, under which the travelling allowances, chargeable
against accused, would vary with the rank of the escort.

55-D-333
7 Jan. 43

55-M-678
8 Jan. 43
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Certificates of—Copies—Inadmissible

R.O. 1099 makes admissible, as evidence -of the facts
therein stated, (1) the certificate of the officer who issued or
authorized the transportation; and (2) the certificate of the
escort commander as to incidental expenses; but neither this
order nor R.O. 1877 permits certified copies of such certificates
to be admitted in evidence. The original forms M.F.B. 1481
and 1482 must be submitted to the Court. Nor is there any
provision for proof of these costs by way of telegram.

55-J-118
55-5-311

Cost of, Against R.A.F. Personnel

Where R.A.F. personnel are attached to the R.C.A.F. in
Canada such persons are subject to R.C.A.F. law and, unless
the provisions of R.C.A.F. Regulations relating to the cost of
apprehension of deserters are specifically excluded from being
applicable to such personnel, they may be charged with such

"costs. On the other hand, R.A.F. personnel at R.A.F. Schools

in Canada are not liable for cost of apprehension on a charge
of absence without leave or desertion.

J.A.G. 886A (37)

75-1—45 Vol. 2
d/19/9/42
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Absence Without Leave—Proof of

Where the accused is charged with absence without leave
or desertion, there must be some evidence from which the
Court can draw the proper inference that the accused was
absent during the whole period between the time of absence
and the time of apprehension or surrender. Some of the ways
in which this case can be proven are (a) a witness can state
that the accused, after he absented himeelf or was found
absent, continued to remain so; (b) an MFB 375 shows the
time at which the accused absented himself and it also shows
that he was still absent after the twenty-first day; (c) a Part II
Order often shows that an accused “is absent from . . .” a
certain date and time, and the Order is dated a day or so
later. Although, in cases (b) and (c¢), the evidence does not
completely establish that the accused was absent during the
whole intervening period covered by the charge, nevertheless,
there is some evidence that he was still absent at some
specified time between the two dates. Where there is evidence
of (1) the commencement of absence, (2) the termination of
absence and (3) the fact of absence at some specified time
within the period, the Court can properly draw an inference
tha the accused was absent throughout the whole period.
Hence, a case is established which calls for a reply from the

accused.
55-G—-400
d/22/6/43

Approval of—After Failure to Sign Charge Sheet

Where the Commanding Officer has failed to sign the
charge sheet, a conviction may properly be confirmed if, in
fact, the charge has been approved, before trial, by the Com-
manding Officer. See R.P. 56. Failure of the Convening
Officer to endorse or sign an order for trial on the charge sheet
might also be cured by this Rule.

55-M-801

11 May 43

Air Force—Standing Orders—Basis of

When Command Instructions are incorporated in Standing
Orders or other Orders, a charge for the breach of any para-
graph thereof may be laid under A.F.A., Section 11 as a breach
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of Station Standing Orders or other Orders; if not so incor-
porated, the charge may still be laid under A.F.A. Section 11
for breach of Command Instructions, provided the instruction
in question can be considered ‘‘general, local or other order”:
otherwise it should be laid under A.F.A. Section 40. If a charge
be laid for the breach of any regulation, instruction or order
which has been recopied into C.A.P. 303, then at the trial, if
it has been shown that C.A.P. 303 containing the para-
graph of the regulation, etc., in question has been adequately
brought to the attention of the accused, this should constitute
sufficient notice to him of the regulation, etc., upon which
the charge is based. A charge under the A.F.A. should not
be based on C.A.P. 303 but rather on the relevant regulation

or instructions.
J.A.G. 978 (47)
d/8/7/43

Absence Without Leave and Desertion—
Time of Essence

Where the accused is charged with desertion or absence
without leave, it is insufficient to allege that absence began
between certain dates because, since time is of the essence,
an exact date should be named as that in which the absence
commences. If the evidence reveals that the absence began
at a later date, a Special Finding may be made accordingly,
but if the absence began at an earlier date, there can be no
Special Finding, as the accused is entitled to the benefit of
the date set out in the Particulars. If there is doubt, therefore,
the Particulars should allege commencement of absence at
the earlier date.

55-1-341

25 Aug. 42

Aider and Abettor—Air Force Act

Where it is desired to charge the captain of an aircraft
in connection with a specific act of negligence on the part of
the pilot, there is no provision in the Air Force Act for charging
the captain directly with such act of negligence on the ground
that he aided and abetted it. But he could be charged under
8. 39 A (1) (b) with neglect, in that he failed to order the
pilot to desist from his negligent operation; or, under S. 40
with such failure amounting to neglect, ‘““to the prejudice of
good order and air-force discipline.”

11-R~117540
23 July 43
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Air Force—Administrative Orders—Basis of

Since Air Force Administrative Orders are in the nature
of regulations published for the general information and
guidance of the Air Force, within the meaning of the proviso
to Section 11 of the Air Force Act, breaches of such orders
are properly charged under S. 40 of the Act.

R-85967
8 July 43

Charge Sheet—Amendment by C.O.

When he has considered the Summary of Evidence, the
Commanding Officer of the accused may vary or add to the
charges on the Charge Sheet.

' 55-P-295

3 Nov. 42

Charge Sheet—Error—Order for Trial

The fact that an order for trial is made on a charge sheet
in no way validates a bad charge, and a Defending Officer
need not fear on that account to take proper objection to
any charge even though it bears the signature of the District
Officer Commanding.

55-M-662

21 Dec. 42

Costs of Apprehension—Against Officer
