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1985-86

A Special Year

1985-86 is a special year in the
history of the Law Reform Commission of
Canada. The first draft of a new and
distinctively Canadian Criminal Code was
completed. This draft Code represents the
culmination of filteen vears of philosophi-
cal probing, researching, thinking, debating,
writing, consulting and publishing on nu-
meros  criminal  law  subjects. [t also
represents the full co-operation of the
federal and all provincial governments over
the past five and a half years of the
Accelerated Criminal Law Review.

The year 198586 is special for another
reason, With the completion of the drafi
Criminal Code, the Commission finds itsell
i a periovd of rejuvenation and revitaliza-
tiom. The winding down of the fundamental
review  of Canadian criminal  law  has
released a new surge of energy, and with
this energy we have embarked on develop-
ing a new research programme, Our aim,
a5 it has been in the past, is to be at the
forefront in wlentifving modern-day issues
and developing new and practical ap-
proaches to deal with the problems they
raise.

To mark this special year, this turning-
point in the history of the Law Reform
Commission of Canada, we celebrated our
fifteenth anniversary by holding a Seminar
on the Future of Law Reform. Over one
hundred people from across Canada, inter-
ested and involved in law reform attended
the seminar. Past achievements were ana-
Ivsed and the future of law reform was
explored.

Fifteen vears after the creation of the
Commission, we are very prowd of oor
achievements and successes, We  have
produced 28 Reports to Parliament, 49
Working Papers, 69 published Study Papers,
over 150 unpublished Study Papers, and we
leve contributed to the private publication
of more than 100 books and articles,
Approximately 13 million copies of our
publicitions have been distributed,

Over the years, the Commission has tried
tey blend pragmatism with ldealism, because
we feel that sensible law reform must be
both practical and theoretically sound, The
goal of the Commission is to promote laws
which are modern, principled, rational,
comprehensive,  egalitarian, and  readily
intelligible to ordiniary citizens as well as

lawyers and judges. Where possible, we iry
to employ empirical research. We seek to
develop laws which, in conformity with the
rude of law, are codified, and therefore will
b more certain and accessible (o the
public.

The Commission also serves as a bridge
carrving ideas from the judiciary to Parlia-
ment, from the legal profession to Parlia-
ment, from scholars to Parliament  and
from the people to Parliament. OF course,
Parliament has other sources of informa-
tion, but the Commission iries 1o presend
these ideas in the form of published
recommendations, a format which is more
developed and ecasier to understand, and
one which lends itself to being adopred by
Parliament in new  legislation. In some
wiays, the Commission 15 like Parliament's
radar, giving it early warnings about action
that must be taken so that the laws can be
adjusted to meet new social needs.

Although the Commission has succeeded
i changing a fair pumber of laws, in
altering administrative and legal attitudes
and practices, in assisting the judiciary in
their decision making, in stimulating re-
sedrch and educaring the public on matters
of legal importance — there is sl much
more to do. As was said inoour fifth annal
report, A Never-Ending Relog Race: YLaw
resform is like a never-ending relay race. As
soon as one objectionable law is dealt with
another takes its place. Just as the price of
frecdom s eternal vigilance, so the price
of justice is eternal effort. The law
reformer’s race s never over. Une  lap
complete, the next begins. One runnmer
finishes, the next takes over and the team
goes on continually.”

Our Origins

In the Late 1960 a movement to create a
federal law reform agency gained momen-
tum in Canada, Duaring the preceding years,
such agencies had been  established in
several provinces amd in various jurisdie-
tions around the world., At its  annoal
meeting in 18966, the Canadian Bar Associ-
ation, echoing a ground-breaking study by
Professor Frank R, Scott ten years earlier,
passed a resolution advocating the estab-
lishment of such an agency. Later that vear,
amd again in 1967, the Honourahle Richard
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A. Bell, a Progressive Conservative
Member of Parliament representing
the riding of Ottawa-Carleton intro-
duced a private Member's Bill to
establish a “Canadian Law Reform
Commission” In 1968, Stanley S.
Schumacher, a Progressive Con-
servative Member of Parliament
from Drumheller, Alberta, intro-
duced a Bill identical to thosc
tabled by Mr. Bell. None of these
Bills were passed, but the pressure
continued to build.

In a 1968 speech at a special
convocation of the Law Society of
Upper Canada at Osgoode Hall, the
Honourable John N. Turner, then
Minister of .Justice, in response to
a perceived need, announced his
intention to create a federal law
reform agency. In 1970, he tabled
Bill (-186, “An Act to establish a
commission for the reform of the
laws of Canada” When introducing
the Bill, Mr. Turner expressed his
hope that the creation of the Law
Reform Commission of Canada
would mean “that the law will
never again stand stil in this
country” The Act was quickly
passed by Parliament, with the
approval of all parties, coming into
force on June 1, 1971.

Our Mandate

When Parliament created the
Law Reform Commission in 1971,
it endowed it with two vital
features: permanence and inde-
pendence. By making the Commis-
sion permanent, Parliament recog-
nized the importance of continuity,
and a systematic, sustained, consis-
tent approach to law reform, as
opposed to ed hoe law reform by
royal commissions. By making the
Commission independent, Parlia-
ment recoghized the importance of
an independent body scrutinizing
and reforming the federal laws, as
opposed to a main line government
department which may be bound
by political constraints. Parliament
gave the Commission this frame-
work of permanence and independ-
ence 5o that the Commission would
have the freedom to ask the right
questions about our legal system,
however fundamental, and to offer
solutions, however controversial.,

Within this solid framework of
permanence and independence the
Commission was given a very

broad mandate from which to
work. According to the Law Re-
form Commission Act, the Com-
mission is mandated to review on
a continuing basis all the federal
laws of Canada and to make
rccommendations for their im-
provement, modernization and re-
form; to develop new approaches
to the law that are in keeping with,
and responsive to, the changing
needs of modern Canadian socicty;
and to reflect in its recommenda-
tions the distinctive concepts and
institutions of the common law
and civil law legal systems in
Canada. The Commission is granted
broad powers to assist it in carry-
ing out these functions, including
the power to conduct legal re-
search, swrveys, discussions and
hearings for the purpose of con-
sulting with interested groups and
individuals. Moreover, all depart-
ments, branches and agencies of
the Government are required to
make available to the Commission
any information, advice and assis-
tance we need to discharge our
functions properly.

The wide objects and powers of
the Law Reform Commission thus
permit us to do more than simply
research the law. The enabling
legislation permits us to examine
the philosophical basis of our legal
system, to analyse the present law
and identify its defects, to take
hold new approaches when recom-
mending changes, and to involve
others, including members of the
public, in the process of law
reform.

A Brief History

The first Chairman of the Law
Reform Commission of Canada
was Mr. Justice E. Patrick Hartt of
the Supreme Court of Ontario,
Under his dedicated and charis-
matic leadership, the Commission
assembled some of the most out-
standing scholars in Canada as
Commissioners and researchers,
who embarked upon a deep philo-
sophical probe into the criminal
law of Canada. The result of this
enormous effort was the publica-
tion of the Commission’s Report 3,
Our Criminol Loaw (1976). The
principles contained in that Report
continue to guide the Commission’s

work in the ficld of substantive
criminal law.

Mr. Justice Hartt made many
other important contributions dur-
ing the formative years of the
Commission. Studies of the law of
evidence resulted in the publica-
tion of the Commission’s Report 1
on Evidence (1977), which included
a proposed Evidence Code aimed
at ridding the law of unduly
technical and complex rules. He
committed the Commission to a
style of writing and drafting which
is as simple and non-technical as
possible. He undertook a dialogue
with the public, to involve them in
the process of law reform. Studies
on sentencing, criminal procedure,
expropriation, Sunday observance,
mental disorder, family law and
administrative law were initiated.

In 1976, Mr. Justice Antonio
Lamer (now a member of the
Supreme Court of Canada), who
had served as Vice-Chairman in the
first five years, succeeded Mr.
Justice Hartt as Chairman of the
Law Reform Commission. His en-
ergetic and imaginative leadership
led to the publication of many
outstanding reports and studies.
One of Mr. Justice Lamer's most
significant contributions was his
dramatic call for a moratorium on
all new legislative programmes that
involve the criminal law (except
for criminal procedure) until the
Government of Canada could de-
velop a comprehensive justice pol-
icy. Without such a policy, all
legislative changes would be “ran-
dom and ad hoc measures.” In
response to his challenge, the
Government undertook and articu-
lated a comprehensive criminal
justice policy for Canada, which is
contained in The Criminal Law in
Canadian Society (1982). This offi-
cial statement of the purpose of
the criminal law, and the principles
to be applied by the Government
to achieve that purpose, is consis-
tent with the views expressed by
the Law Reform Commission of
Canada in Report 3, Our Criminal
Law (1976).

During Mr. Justice Lamer's term
as Chairman, several new studies
in the field of criminal law were
undertaken. In addition, research
in family law and administrative
law flourished. A major conference
on Preparing for Trial held in




March of 1977, greatly influenced
the conduct of criminal trials by
encouraging the use of disclosure
and other useful techniques. It was
also under Mr. Justice Lamer's
stewardship that the Protection of
Life Project was established to
study such issues as euthanasia,
consent to medical treatment, pol-
lution, and other similar topics.

Francis C. Muldoon, Q.C. (as he
then was), now Mr. Justice Mul-
doon of the Federal Court of
Canada, who had been Vice-Chair-
man of the Commission for a time,
became the third Chairman, later
President, of the Law Reform
Commission of Canada in 1978, Mr.
Justice Muldoon, whose steady and
commiited lcadership brought to
the Commission even greater cred-
ibility, characterized the process of
law reform as “change for the
better” He strove to establish
stronger ties with the judiciary, the
legal profession, the police and
others, by setting up permanent
committees for periodic and con-
tinuing consultation about the
criminal law.

Mr. Justice Muldoon’s period of
tenure was most productive; no
less than twelve Reports to Parlia-
ment were prepared, on such
varied topics as the cheque, the
jury, theft and fraud, contempt of
court, euthanasia, criteria for the
determination of death, and writs
of assistance and telewarrants.

Moreover, it was  during Mr.
Justice Muldoon’s term that the
Honourable Jacques Flynn, Minis-
ter of Justice in the Clark govern-
ment, established the Criminal Law
Review, This Review was to be a
joind effort of the Commission, the
Department of Justice and the
Department of the Solicitor (en-
cral {including involvement of the
provinces) to overhaul the criminal
law and criminal procedure. This
institutionalized and ensured gov-
ernmental scrutiny and action on
the criminal law work of the
Commission as it emerged.

Following the appointment to
the bench in 1983 of Mr. .Justice
Francis C. Muldoon and Mr. Justice
Réjean Paul, then Vice-President of
the Commission, Mr. Justice Allen
M. Linden of the Supreme Court of
Ontario was appointed President,
and Professor Jacques Fortin of
the University of Montréal was

appointed Vice-President of the
Commission.

Tragically, Professor Jacques
Fortin died in January 1985, depriv-
ing the Commission and Canada, of
his great wisdom and courage. We
at the Commission miss him des-
perately, but his strength of pur-
pose, his love of liberty and his
sense of justice continue o guide
and inspire the Commission in
completing a new Criminal Code
for Canada. He will always be
remembered, not only by the Com-
mission, but in the history of our
country, as being one of the
primary architects of the new
Criminal Code.

Mr. Justice Muldoon ...
characterized the
process of Iaw reform as
“change for the better.”

In 1985 Mr. Gilles Létourneau
was appointed Vice-President of
the Commission. A graduate of
Laval University Law School, Mr.
Létourneau holds a master’s degree
in criminal law and criminology
from the London School of Eco-
nomics and Political Science and a
doctorate in criminal law and
procedure from that same univer-
sity. He is the author of the book,
The Prerogative Writs in Cuanag-
dian Criminal Law and Procedure
(1976}, and has written many arti-
cles published in law journals. He
brings with him a great deal of
experience in law reform and
legislation at the provincial level,
Before his appointment as Vice-
President, he was Associate (ien-
eral Secretary for Legislation with
the Québhec Government.

The Current Team

Joining President Linden and
Vice-President Létournean in carry-
ing out the duties of the Commis-
sion are three distinguished Com-
missioners: Ms. Louise Lemelin,
Q.C., a barrister and solicitor from
Victoriaville, Québec, is the Com-
missioner in charge of the Protec-
tion of Life Project; Mr. Joseph
Maingot, Q.C., former Parliamen-
tary Counsel and Law Clerk of the

House of Commons, is the Com-
missioner, along with the Vice-
President, in charge of the Criminal
Procedure Project; and Mr. John
Frecker, a barrister and solicitor
from St. John's, Newfoundland, is
the Commissioner in charge of the
Administrative Law Project.

The Commissioners are sup-
ported in their work by four
Project Co-ordinators. They are Dr.
Edward W. Keyserlingk, Protection
of Life; Mr. Francois Handfield,
Substantive Criminal Law; Mr, Stan-
ley A. Cohen, Criminal Procedure;
and Mr. Patrick Robardet (acting
Co-ordinator replacing Mr. Mario
Bouchard), Administrative Law. Ms.
Joyce Miller, a member of the
Ontario Bar, is the Special Assis-
tant to the President and the
Secretary.

This summer marked the retire-
ment of Mr. Jean Coté, Secretary
of the Commission, and Brigadier-
General (retired) Michael HF. Web-
ber, Director of Operations. Mr.
Jean Coté had a long and distin-
guished career in the Public Serv-
ice of Canada and was the Commis-
sion’s first Secretary, a position he
held since 1971. Brigadier-General
(retired) Webber, who served his
country with distinction in the
armed forces for many years, had
been Dircctor of Operations since
1975. Mr. C6té was replaced by the
Special Adviser to the Commission,
Mr. Harold Levy, who served in an
acting capacity until May 1985
when he left the Commission to
join the editorial board of The
Toronto Star. Mr. Francois Hand-
field is now acting Secretary. A
member of the Québec Bar, Mr.
Handfield has been the Substantive
Criminal Law Project Co-ordinator
since 1983 and played a key role in
helping to bring to fruition the first
draft of the new Criminal Code for
Canada. He is also a parttime
professor at the University of
Ottawa Law School. He brings with
him to this new position not only
energy, commitment and a vast
knowledge of the criminal law, but,
as a former Chief Crown Prosecuw-
tor for the Hull, Pontiac-Labelle
region, he alse brings outstanding
organizational experience. The new
Director of Operations is Mr. Rob-
ert Rochon, an experienced admin-
istrator who has worked for the
federal (Government for many years.




Influence on Law Reform

he influence of a

Jaw reform commis-

sion is felt in many
ways. By publishing its research
and recommendations, a law re-
form commission advances legal
scholarship and writings; it edu-
cates the public on the legal system
and justice; it influences the opin-
ion of lawyers who assist the
courts in leading the law along
new paths; and finally it changes
attitudes, affects conduct and pro-
motes legislative reform.

Legal Research

Rescarch plays a critical role in
the work of this Commission.
Before we can make recommenda-
tions to Parliament we must re-
search the history and purposc of
the present law, identify its defects,
and try to determine how to solve
the problems. The Commission
must study how other jurisdictions
deal with similar problems, how
effective those solutions are, and
what solutions would work best in
Canada.

Most of the Commission’s re-
search and recommendations are
published in Reports to Parliament,
Working Papers and Study Papers.
An important consequence of the
publication "and dissemination of
this legal research is that it acts as
a catalyst, engaging Canadian legal
scholars in further research and
writings on important areas in
need of reform. It also subjects the
Commission’s work to an ohjective
critical analysis. Many articles have
been written about the Commis-
sion, its history, function, philoso-
phy and recommendations {see
Appendix F). All of this scholarly
activity stimulates thinking about
law reform, creates a deeper under-
standing of the issues involved and

helps promote action by formal or
informal implementation of the
Commission’s recommendations.

The excellent quality of the
Commission’s research is univer-
sally recognized. Its reputation for
excellence is firmly established not
only in Canada (in 1984, the
Commission received the Archam-
bault-Fauteux Award for its contri-
bution to legal research) but
abroad as well. Indecd, requests
for our publications come from all
over the world with some of our
work being translated inte other
languages. Legal scholars from
many different countries have re-
lied on our work, praised it, and
criticized it in the legal journals of
their countries. In this way the
Commission has acted as an impor-
tant link in disseminating Canadian
legal scholarship to other countries.

As well as stimulating scholarly
research, the Commission provides
excellent training for young legal
scholars who have just completed
their formal schooling. In return
for their training these young
scholars have provided us with
their energy, enthusiasm, hard work
and solid legal scholarship. After
leaving us, many Commission re-
searchers have continued their
interest in scholarship by becoming
law professors, government policy
makers or active practitioners
working at the fronticrs of law
reform. We believe that through its
legal research, the Commission has
helped to foster, build and dissem-
inate, nationally and internationally,
a uniquely Canadian perspective on
legal scholarship.

Educating the Public

From the beginning, the Commis-
sion’s policy has been to establish
a dialogue with the public about

our present laws, the way they
work and the means that can and
should be used to modify them.
The first Chairman of the Law
Reform Commission, the Honour-
able Mr. Justice Hartt, stressed this
duty to dialogue with members of
the public when he stated: “The
process of law reform is too
important to be left to lawyers
alone. Law touches the lives of
everyone; it is therefore the busi-
ness of everyone!' To further the
participation of the public in law
reform the Commission has estab-
lished a wide distribution network
for all our publications. As noted
earlier, more than 1.3 million cop-
ies have been distributed. This year
the Commission has received over
57,000 requests for publications.

As part of the Commission's
policy to encourage the process of
cducation and communication,
most of our publications are writ-
ten in a simple and straightforward
style. To encourage dialogue we
invite the public to read our
Working Papers and to comment
on our recommendations. Over the
past fifteen years many members
of the lay public have read our
papers, learmed from them and
offered thoughtful comments and
suggestions, which have helped us
in making our final recommenda-
tions to Parliament.

The Commissions publications
are also used in high schools and
universities as a means of educat-
ing young Canadians about our
legal system. This year as a result
of a Law Day Essay Contest
sponsored by the Canadian Bar
Association (Ontaric branch), the
Commission was besieged with
requests for our publications from
over fifty high schools. In addition,
we distributed more than fifteen
thousand information sheets, cata-
logues and pamphlets to schools




where special displays had been
set up. Many universities use our
papers as educational material; for
example, one University of Toronto
Law School eriminal law class was
given as a term assignment the
task of writing an analysis and
critigue of one of our two recently
published Working Papers 45 and
46, Secondary Liability and Ognis-
sions, Negligence and Endonger-
ing. In police colleges future peace
officers  study  our  material  on
police powers.

The Commission reaches out to
the public at varions conferences,
by setting up information kiosks to
inform them about the work of the
Commission. Also, in collaboration
with various organizations, we have
darranged for the insertion of infor-
mation sheets, pamphlets and cat
alogues in delegate kits at confer-
ences held in various cities. This
vear at these functions the Com-
mission  distributed an additional
23000 items of information high-
lighting our work.

I -

Une of the highlights of the
evening was the announcement by
the Chiefl Justice of the Supreme
Court of Canada, the Right Honour-
able Brian Dickson, of the first
recipients of the annual Scales of
Justice Award. This competition is
co-sponsored by the Law Reform
Commission of Canada and the
Canadian Bar Association and is
open o all Canadian newspapars,
magazines, television and  radio
stations, wire services and news
syndicates and their reporters. The
objective of the competition is to
accord national recognition to me-
din  reports that foster greater
public understanding of the inher-
ent values of the Canadian legal
and judicial system.

This year fifty-nine entries were
evaluated by a committee of distin-
gushed members of the legal and
Journalistic communities who hearl
the task of choosing the winners
in three categories: newsprint, ra-
dio and television. The eriteria for
Judging submissions were: infor-
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The Chief Justice of the Supreme Court of Canada, the Right
Honourable Brian Dickson presenting the Scales of Justice Award 1o
Mr. Diavid Viennes of The Toronto Star

Four vears ago, the Canadian
Bar Association decided to desig-
nate April 17 as a special day, “Law
Day," to make Canadians more
aware of the law and inform them
about our justice syvstem and Laow
reform. To this end, the Law
Reform Commission of Canada, in
assoctation with the Canadian Bar
Association, organizes an annual
Law Day dinner. This year over 450
members of the public, most of
whom were representat ives of s0-
cial and service clubs from the
Ottawa and Hull area, attended the
dinner. The keynote speaker at the
dinner was the Honourable John
C. Crosbie, Minister of Justice and
Attorney General of Canada,

mational value, originality,
critical analysis and impact

The winners this year were:
David Viennean of The Toronido
Star, for his series entitled “The
Supreme Court”, C.B.C. Television
for “Lawvers — ‘And You Shall Be
Heard” and CB.C. Radio for
“Beales of Justice — ‘Second Time
Around’” In addition, certificates
of merit were awarded to: Michel
C. Auger, Presse Canadienne, for
his series on the “Third Anniver-
sary of the Canadian Charter of
Rights and Freedoms"”; “The Jour-
nal;” C.B.C. Television, for “History
on Trial” and C B.C. Radio, Current
Affairs, 5t. John's, for its series,
“Legalease”

insight,

The enthusiastic involvement of
the general public and the media
in the events of Law Day encour-
ages the Commission in our en-
deavours to involve the public in
the process of dialogue on law and
law reform. We have much to learn
through this contact with the
public and It is hoped that they
learn a lot from us

Judicial Decisions

Assisting the judiciary in their
decision making  and  influencing
the courts to advance the law
along new paths has been one of
the important consequences of the
publication of the Law  Reform
Commission's rescarch and recom-
mendations. The Commission  1s
pleased to report that over the
yvears at least 120 reported judge-
ments have cited our publications,
including 16 decisions of the Su-
preme Court of Canada (see Ap-
pendix (). This year our publica
tions were ecited in 22 reported
cases, including 5 decisions of the
Supreme Court of Canada.

MNow more than ever, the Com-
mission believes that our publica-
tions will play an important role in
Judicial decision making. Our de
sire to promote laws that are truly
reflective of the values underlving
huaman dignity has resulted in our
proposing  laws  built upon  the
principles which are now reflected
in the Conadian Clhacler of Bighis
ind Freedoms, Given the enor-
mous number of Charier chal-
lenges and the infancy of research
on Charfer issues, the courts, we
believe, will in the future be relving
on our in-depth  analysis of the
present  law  and  our  principled
approach for the development of
new  laws which are consistent
with the wvalues protected by the
Chivrter

“A man’s home s his casile”
This ancient common law  princi-
ple, first enunciated in Semayrnes
Cose in 1604, was one of many
which the Supreme Court of
Canada grappled with this yvear. In
arriving at his dissenting opinion,
Mr. Justice La Forest in & v
Landry, [1986] 1 S.C.R. 145, quotes
from Working Paper 41, Arrest
(1985) which states at p.o 116 that,
“lejntry to effect an arrest has
potentially  greater repercussions




for the liberty of the individual
than does entry for the purposes
of searching for evidence of of-
fences, and it is difficult to see
how the protections surrounding
the former should be less stringent
than those for the latter as is
presently the case”

In Libman v. The Queen, [1985]
2 S.C.R. 178, the Supreme Court
adopted our approach as outlined
in Working Paper 37, Extraterrito-
rial Jurisdiction (1984), in decid-
ing that “all that is necessary to
make an offence subject to the
jurisdiction of ocur courts is that a
significant portion of the activities
constituting that offence took place
in Canada (at 212-3)

Madam Justice Wilson, in her
concurring reasons in Reference Re
Section 94(2} of Motor Vehicle Act,
RSB.C 1979, c. 288, [1985] 2
S.CR. 486, stated among other
things that an absolute liahility
offence should not make it manda-
tory for the courts to deprive a
convicted person of his liberty, and
quoted from Working Paper 11,
Imprisonment and Release (1975)
in support of hetr reasons as
follows: “Justice requires that the
sanction of imprisonment not be
disproportionate to the offence and
humanity dictates that it must not
be heavier than necessary to
achieve its objective (at 10}

In the course of her exploration
of the meaning of the phrase
“security of the person” used in
section 7 of the Canadian Charter
of Rights and Freedoms, Madam
Justice Wilson, in Singhk v. Minister
of Employment and Immigration,
[1985] 1 S.CR. 177, quoted from
Working Paper 26, Medical Treat-
ment and Criminal Low (1980). In
that paper we wrote, “the right to
security of the person means not
only protection of one's physical
integrity, but the provision of
necessaries for its support (at 6).”

Working Paper 10, Limits of
Criminel Law: Obscenity: A Test
Case (1975) was cited by Mr
Justice Chouinard in his concurring
reasons in an obscenity case,
Germain v. The Queen, [1985] 2
S.CR. 241.

Commission research and rec-
ommendations have been used by
other Canadian courts to assist
them in arriving at their decisions.
In R. v. Doiron (1985), 19 C.C.C.

(3d) 350, the Nova Scotia Court of
Appeal noted that the Commission,
in Report 22, Disclosure by the
Prosecution (1984) recommended
that “the Criminal Code be
amended to require the Crown to
furnish a copy of any relevant
statement made by a prospective
witness at any stage of the pro-
ceedings unless the Crown can
show that disclosure will probably
endanger life or safety or interferc
with the administration of justice
(at 363)” and decided that there is
an overriding obligation en the part
of counsel for the Crown to inform
the defence of any evidence which
may be helpful to the accused.

The Alberta Court of Appeal,
which considered whether the right
to search after an arrest should be
automatic in K v. Lerke, [1986] 3
WWR. 17, quoted from Working
Paper 30, Police Powers: Search
and Seizure in Criminel Law
Enforcement (1983). Therein the
Commission had stated that it
seemed difficult to maintain that
the need to perform a search
should be the same for all cases.
Mr. Chief Justice Laycraft further
commented that “[t]Jo a considera-
ble extent the problem is resolved
by s. 8 of the Canadian Charter of
Rights and Freedoms {at 27)." The
Working Paper was also cited by
the Alberta Provincial Court in Re
TRW, PB. and RW (1986), 68
AR. 12, in the course of a general
discussion on the law of search
and seizure in Canada.

The Commission’s work has been
used in other cases dealing with
police powers. For example, in £.
v. Strachan (1986), 24 C.C.C. (3d)
206 (B.C.CA), Mr. Justice Esson
referred to the study, Legal Status
of the Police (1981) which he
termed “[a].. useful summary of
the development of police in
Canada, including reference to the
influence of the English experience
(at 232)" This Study Paper was
also referred to by the Court of
the Sessions of the Peace in Office
de la Construction du Québec c.
Plante, [1985] C.8.P. 1103, in con-
sidering whether an inspector of
the Office is an officer of the peace
as defined by the Criminal Code.

The Commission’s work on the
Jury was used in three cases
dealing with the subject. In R v
Cecchini (1986), 22 C.C.C. {(3d) 323,

the Ontario High Court agreed with
the recommendations set out in
Report 16, The Jury (1982) and
decided that therc should be no
disparity in the number of jury
challenges and stand-asides as be-
tween the accused and the Crown.
In R. v. Andrade (1985), 18 C.C.C.
(3d) 41, the Ontaric Court of
Appeal ruled that note taking by a
jury is proper and that judges can
permit questions to be put by a
juror in accordance with Working
Paper 27, The Jury in Criminal
Trials (1980). This paper was also
referred to by the Northwest Ter-
ritories Supreme Court in R v
Punch, [1986] 1 WWR. 592, for its
analysis of the functions and com-
position of the jury, which “are of
significance for the question
whether or not there is likely to be
a real disadvantage in having a jury
of six rather than one of 12 (at
608)"

In the area of evidence the
British Columbia Court of Appeal
decided in K. v. Corbett (1984), 17
C.C.C. (3d) 128, that section 12 of
the Canada FEvidence Act, which
permits the cross-examination of a
witness on his prior criminal re-
cord, does not contravene section
7 and paragraph 11{d) of the
Charter. Mr. Justice Seaton, in his
concurring reasons, reviewed the
authorities and the legislation of
other jurisdictions on the issue of
whether an accused is afforded a
fair hearing when  exposed to
cross-examination on his record
and notes that “{t]he provisions in
Canada are different.. (at 137\
He comments further that the
Commission has recommended
changes in its Study Papers and in
Report 1, Ewvidence (1975) and
states, “I might conclude that
another system is better,... but
Partiament has not seen fit to
change the scheme of which this
provision is a part (at 137-8)."

Among other instances in which
the Commission's publications have
been cited is Canadian Broadcast-
ing Corp. v. Maclatyre (1985), 23
D.L.R. (4th) 235, where the Nova
Scotia Supreme Court refers to
Working Paper 35, Defamatory
Libel (1984), for the history of the
law of defamation. In B v. Swain
(1986), 53 OR. (2d)} 609, the Ontario
Court of Appeal quotes from Re-
port b, Menial Disorder in the




Criminal Process (1976) on the
issue of termination of a Lieuten-
ant-Governor's Warrant and from
Working Paper 14, The Criminal
Process and Mental Disorder
(1975), on the issue of the reliabil-
ity and predictive accuracy of
psychiatric dangerousness.

Lastly, in Ong v. The Queen
[1986], 1 F.C. 472 (T.D.), Mr. Justice
Muldoon refers to the “trenchant
observations” of the Law Reform
Commission on the subject of
Crown liability in Working Paper
40, The Legal Status of the Federal
Administration (1985), which he
calls a “profoundly farseeing and
analytical {at 480)" docurnent.

Changing Conduct

Over the years the Commission’s
in-depth analyses, practical studies
and sound recommendations have

had the effect of influencing
needed reforms and changes in the
day-to-day practices and proce-
dures in various areas of criminal
law, family law and administrative
law, without parliamentary inter-
vention. As we have noted in our
Fourteenth Annual Report 198%-
1985, our Working Paper 4 on
Discovery (1974) has helped to
alter significantly pretrial disclo-
sure practices by the Crown. OQur
Report 6 on Family Law (1976)
has acted as an influence in the
creation of unified family courts in
some jurisdictions across Canada.
In the area of administrative law,
through a series of in-depth studies
of nine independent federal agen-
cies, the Commission has helped
to influence some major changes
in the practices and procedures of
some of these agencies. As well,
various agencies have requested

our assistance in altering their
rules of practice in light of the
recommendations made in Working
Paper 25 (1980) and Report 26 on
Independent Administrative Agen-
cies (1985).

This practical, informal influence
of law reform on conduct is very
well illustrated in the recent imple-
mentation of recommendations
from the Commission’s Working
Paper 32 and Report 23 on Ques-
tioning Suspects by the Halton
Regional Police Force “Taping of
Police Interviews Project” (Project
TIP) which began in July 1985,

Working Paper 32 on Question-
ing Suspects (1984) recommends
the videotaping of accused persons
being questioned, in order to re-
duce allegations of police miscon-
duct, shorten the time needed for
voir dire to determine whether
statements were made voluntarily,
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and generally expedite the admin-
istration of justicc. In order to test
this concept, Project TIP was
undertaken by the Halton Regional
Police Force with the assistance of
the Commission and the technical
co-operation of the Sony Corpora-
tion of Canada. The object of the
project was to provide a full
electronic record of police inter-
views with suspects and to test the
various propositions which have
been advanced for and against the
process.

In February 1986, an interim
report on the first six months of
the two-year project was prepared
by Professor Alan Grant of Os-
goode Hall Law School, York Uni-
versity. Although the repott is only
preliminary and deals with initial
police and prosecutorial reaction
to the project (analysis of the
responses of defence counsel will
appear in forthcoming reports), the
general tenor was quite positive.
Only four per cent of the suspects/
accused refused to be taped and
seventy-one per cent of those who
agreed to bc videotaped made
admissions or confessions. It was
also shown that when cases did
get to court, the videotaping pro-
cess had saved court time when
defence counsel agreed to waive
the woir dire after viewing the
tape.

From the perspective of the
police officers, although there was
an initial hesitation about the
project, once it was begun they
were very enthusiastic about using
the videotaping technology. As well,
Crown counsel indicated that there
had been no problems in having
the tapes introduced into evidence
in the few cascs that actually
reached court.

Although it is still too early to
make long-term predictions, the
Commission is optimistic that the
results of Project TIP will show
that the implementation of the
Commission’s recommmendations by
police forces will not only save
valuable time and court costs, but
will fairly and justly expedite the
administration of justicc. Other
experiments with videotaping in
Toronto and audiotaping (with the
help of 3M Canada Inc.) in Mont-
réal are under way, the results of
which, we expect, will be equally
encouraging.

Legislation

As the Commission noted earlier
law reform can be influenced by
stimulating research, educating the
public on matters of legal impor-
tance, assisting the judiciary in
their decision making, and altering
administrative and legal attitudes
and practices. A fifth way in which
law reform can be influenced is
through the enactment of legisla-
tion. Although this is not the only
measurc of our success, we arc
pleased to report that twelve out
of twenty-eight of our Reports have
been enacted — at least in part —
by Parliament.

In 1885 the Criminal Law
Amendment Act, 1985 contained
seven different items dealt with in
our publications, extending back
more than a decade. Commission
recommendations included in the
Act were: (1) the abolition of writs
of assistance; (2) the introduction
of telewarrants; (3} the amathoriza-
tion of pretrial conferences and
motions; (4) the taking of blood
samples; (5) some matters of
search and seizure; (6) changes to
the jury system; and (7) issues of
Jurisdiction.

... in the new Divorce
Act, 1985 Parliament
recognized in legislative
form the Commission’s
proposal for reform.

The Commission supported the
wark of the House of Commons
Justice and Legal Affairs Commit-
tee, which studied the amend-
ments, by providing ideas and
concepts embodied in our Reports
and Working Papers. We were
pleased that some of the testimony
presented was retained by the
Committee to improve some of the
proposed amendments.

Another recent piece of legisla-
tion that has completed its journey
through Parliament is the Divorce
Act, 1955, which was inspired in
part by one of our early Reports
on family law. To a large extent
the Act incorporates the Comimis-
sion’s recommendations on no-
fault divorce, encouraging media-
fion to settle disputes, and the

equitable distribution of property
aimed at overcoming economic
hardship arising from the break-
down of the marriage. Since the
publication of our recommenda-
tions in Report 6 on Family Law
(1976), the practice of private
mediation and arbitration has
played an increasihgly important
role in the resolution of family
disputes or marriage breakdown
and divorce. This year, in the new
Divorce Act, 1985 Parliament rec-
ognized in legislative form the
Commission’s proposal for reform.

The Commission was also
pleased to see that the recently
proposed amendments (o the
Criminal Code on mental disorder
tabled in Parliament incorporated
the policy and the substance of the
recommendations in our 1976 Re-
port to Parliament on Mental
Disorder én the Criminal Process.
Report 5 recommended that the
rights of the accused should be set
out in a complete and principled
mannher so as to guarantee proce-
dural fairness and to ensure that
the eriminal law should be used so
as to involve the minimum possible
interference with the liberty of the
individual consistent with public
safety. Although our principled
approach taken in 1976 pre-dates
the Charter, we are pleased to see
how relevant it has proven to be in
this post-Charier era.

Technically, although no re-
sponse is expected from Parlia-
ment following the publication of a
Working Paper, a number of our
Working Papers have helped to
produce legislative initiatives. For
example, the Federal Commission
of Inquiry on War Criminals (the
Deschénes Commission), and Bill
C-104, the “Canadian Laws Off-
shore Application Act” (first read-
ing, April 11, 1986) deal with
subjects specified as problems in
Working Paper 37, Extraterritorial
Jurisdiction (1984). Recommenda-
tions in this Working Paper and
Working Paper 39, Post-Seizure
Procedures (1985) are reflected in
the Criminal Law Amendment
Act, 1985.

Although the Commission is
pleased that so many of our
recommendations have been en-
acted into legislation, there is
concern among law reformers
about the length of time it takes




for legislatures, both provincially
and federally, to enact reform
proposals. We are, of course, aware
that Parliament is a very bhusy
institution and that law reform is
only one of the very many impor-
tant matters that Parliament has to
deal with. Nevertheless, we would
like to help it find ways of
expediting consideration of our
Reports, at least the non-controver-
sial ones.

Speedier adoption of our recom-
mendations can sometimes save
money and avoid litigation. One
example is the Commission’s 1978
Report 7 on Sunday Observance
which recommended that the fed-
eral Lord’s Doy Act be repealed,
and that the transition period from
federal to provincial law not be
delayed too long. Despite our
urging, the federal Lovd’s Day Act
remained in force for nearly ten
more years until 1985, when after
a Charter challenge to the Lord’s
Day Act, the Supreme Court of
Canada in B, v. Big M Drug Mart,
[1985] 1 S.CR. 295, declared the
legislation invalid. The Court held
it was in conflict with the Charter’s
guarantee of freedom of religion,
(paragraph 2(e)). The Commis-
sion's publications on this subject
figured prominently in the various
decisions rendered at each stage
of the appeal process. If our
recommendations had been acted
upon carlier, this costly litigation
might have been avoided, thus
saving the costs involved and some
of the valuable time of the Supreme
Court of Canada. It would also
have given the provinces more time
to develop alternative legislation,
rather than having to act hastily to
fill the void created by the decision.

In April 1985, the Law Reform
Commission and the Canadian Bar
Association presented a brief to
the Task Force on the Reform of
the House of Cotamons. In this
brief, we expresscd our concern
about the length of time taken to
implement non-controversial rec-
ommendations for important and
necessary changes. We offered two
suggestions on how to accelerate
the pace of law reform. One idea
would be to separate the legislative
load into two groups so that non-
controversial technical Bills would
be dealt with in a different, less
time-consuming way than their

more controversial counterparts.
For example, the non-controversial
Bill could go to committee for
consideration after the first read-
ing. The other idea would be to
change the way in which time is
allocated for the consideration of
Bills, by scheduling their imple-
mentation for example, by sched-
uling a group of Bills or a week’s
business at a time, or by shortening
the prescribed length of time for
debate. Unfortunately, these sug-
gestions which might help to ex-
pedite the legislative process, were
not adopted in the Repori of the
Speciel Committee on Reform of
the House of Commons {McGrath
Report).

Participants al our Seminar on
the Future of Law Reform ex-
pressed concern ahout the pace of
parliamentary consideration of our
recommendations for reform. Mr.
Bryan Williams, Q.C., President
Elcct of the Canadian Bar Associa-
tion, suggested a way in which
Parliament could deal with recom-
mendations  for law  reform:
“[Tlhere cught to be something in
the way of a time limit where the
government either says one of
three things: we agrec with the
Law Reform Commission and we
are in the process of implementing;
we don't agree with the Law
Reform Commission and we're not
going to implement, ...; or we have
looked at it and we need another
year”

On the same subject a most
respected law reformer, Mr. Wil
liam Hurlburt of the Alberta Insti-
tute of Law Research and Reform,
author of Law Reform Commis-
sions in the United Kingdom,
Australic and Canada (1986) ob-
served: “[T])o my mind, ... the thing
to go along with is really what the
Chairman [Mr. Blaine Thacker, M.P.]
was suggesting, namely considera-
tion by parliamentary committees.
It seems to me that there is no
reason in principle why there
should not arise a convention, that
parliamentary committees ... would
take under consideration those law
reform proposals which are not in
the party political arena. [...] If an
all-party committee were to con-
sider a law reform proposal and if
the all-party members of that
committee were to approve it or
agree on some modification of it

or agree to reject it, then it should
be possible to have an understand-
ing with the caucuses that they
would [allow] these ... non-politi-
cally controversial items, (to be
brought forward).. [without the
need for] extended parliamentary
debate, that they wouldn’t become
the subject of parliamentary games
and would be processed in a
rational and intelligent way, saving
parliamentary time because the
committee would have thrashed
them out. It scems to me that the
legislator and the governments
should be willing to do this. It
would [avoid] the politicization of
law reform proposals. [.] [Ilt
seems to me that the missing piece
of machinery in the law reform
process is one which would allow
law reform proposals which are
not in the party political arena to
be taken up by the legislator, [and]
considered by the legislator, un-
trammelled by whips and all the
other sorts of things...."

The Honourable Robert Kaplan,
M.P, agreed with Mr. Hurlburt’s
suggestion; “What was proposed
could work very well without
changing one single rule of the
House of Commons, let alone
changing one single law or aban-
doning the principle of responsible
government. [..] I am committed
personally to law reform and 1
think that the reform rules have
produced the possibility of a com-
mittee which can work without a
partisan temperature .... So, what 1
would like to suggest and to offer
is that if a committee is set up, ... 1
would offer and do offer now to
get legislation through, insofar as
the official Opposition can do so,
before the next election.”

We respectfully suggest that
these ideas are worthy of Parlia-
ment's consideration. It is more
important now than ever before to
expedite legislative law reform. The
entrenchment of the Canadian
Charier of Rights and Freedoms in
our Constitution and the dramatic
technological revolution we have
been undergoing these past few
decades pose unprecedented chal-
lenges for law reform in this
country. We believe that Parliament
must be prepared for these new
challenges and must be able to act
to respond more expeditiously in
enacting law reform (and other)
measures.
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his yvear, as in the past, the
Commission has been very

productive, publishing four
Reports to Parliament and ten
Working Papers. As in the previous
years, the Commission’s publica-
tions received a great deal of
attention from the press.

One of the main objects of the
Commission is to stimulate public
interest in the process of law
reform. It is essential in a demo-
cratic society that the public are
kept aware and are encouraged to
become involved in the formulation
of the laws that govern them. We
are happy to report that the wide
coverage of our publications by the
press has helped us in our efforts
to carry on a dialogue on law
reform with the Canadian public.
Some of the comments on our
recommendations published by the
press are included in the summar-
ies that follow.

Reports to Parliament

Coemmission Reports present the
final views of the Commissioners
on a given area of the law. Once a
Report has been tabled in Parlia-
ment, the advisory role of the
Commission is completed in re-
spect of this particular topic. It
then becomes a matter for the
Government and Parliament to act
upon, if and when they choose to
do so.

Report 25
Obtaining Forensic Fvidence

This Report formulates a rational
and comprehensive structure for
the statutory regulation of investi-
gative procedures which utilize a
person’s body or mind as a source
of incriminating evidence. The pro-
cedures deal with such things as
administering truth drugs, pumping
stomachs, probing body cavitics,
exposing a person to X-rays, re-
moving concealed foreign objects
from within the suspect’s body, and
taking of hair samples and finger-
nail scrapings.

The proposed scheme sets out:

(1) investigative tests which are
absolutely prohibited; (2) tests
which the subject can be com-
pelled to submit to in carefully
defined circumstances; and (3)
tests which may only be performed
if the subject has been fully
informed of his or her rights and
expressly consents. Potentially in-
criminating procedures have been
narrowly circumscribed so  that
they will be carried out in the
fairest, safest and least intrusive
manner possible.

The proposed scheme aims at
assisting the police, by providing
guidance and certainty in carrying
out their investigative duties. It
also establishes a procedure which
will make it more likely that
evidence obtained from investiga-
tive tests will be admitted in court.

In an editorial in the Sault Daily
Star (June 14, 1985), the paper
supported the Commission’s pro-
posals, It stated: “There should be
clearly defined rules and regula-
tions outlining what steps police
are allowed to take to gather
without improper encroaching in
the rights and privacy of the
individual .... The federal govern-
ment should follow up on this
report by framing the legislation
called for by the Commission.”

Report 26
Independent
Agencies

Administrative

This Report recognizes the inde-
pendent administrative agency as a
government model and makes rec-
ommendations for improving its
capacity to produce decisions that
have appropriate regard for effi-
ciency, fairness, integrity and
accountability.

The Report recommends that the
integrity of independent adminis-
trative agencies should be pro-
tected from political interference
and that appeals from an agency
to a minister, or to Cabinet should
be abolished. The Report further
recommends that Parliament and
parliamentary committees should

play an active rele in monitoring
all aspects of administrative agen-
cies and ensuring that agencies are
accountable to Parliament for the
policies they follow,

There were twelve articles in-
cluding six editorials on this Re-
port, largely endorsing the Com-
mission’s recommendations. For
example, The Otlawa Citizen, on
October 29, 1985, commented: “We
hope the commission’s proposals
win a responsive hearing in Parlia-
ment. Instituting changes would be
a fitting use of the powers MPs are
about to receive from new Com-
mons rules.”

Report 27
Disposition of Seized Property

This Report presents a compre-
hensive scheme of procedures
which embrace all federal crime-
related search, seizure and disposi-
tion powers. The proposed scheme
carefully balances the demands of
criminal law enforcement with the
rights of individuals to privacy and
control of their property.

In a significant addition to the
Working Paper, the Report recom-
mends that where items have been
seized by the police, either pur-
suant to a warrant or without a
warrant, and continued detention
is not necessary, the police should
be free to return the items to the
person entitled to possession im-
mediately, without the nccessity of
filing a return with the justice first.

The purpose of this recommen-
dation is to reduce the administra-
tive burden on both the police and
individuals in situations where it is
clear that detention of seized
things is unnecessary in the cir-
cumstances. It is intended to re-
spond to concerns expressed by
victims of crime and was urged
upon us by representatives from
various groups with whom we
consult, including two important
groups, the police and the Cana-
dian Bar Association. The Crimi-
nal Law Amendment Act, 1985
amendments are also a response
to these concerns.




Report 28
Some Aspects of Medical Treal-
ment and Criminal Law

The Report brings together var-
ious recommendations that the
Commission has published over
the past five years in a series of
Study Papers, Working Papers and
Reports to Parliament. The object
of the Report is to present a
systematic and organized presenta-
tion of recommendations to which
the drafters of the new Criminal
Code can refer. The Report's rec-
ommendations deal with medico-
legal issues that have been chal-
lenged by the development of new
technologies, and focuses primarily
on the protection of the integrity
of the person.

The proposals for reform present
both legislative amendments and
recommengdations on general legal
policy. They are grouped under
three main principles: (1) maintain-
ing the principle of protection of
life and health; (2) maintaining the
principle of the autonomy of the
person; and (3) maintaining the
principle of the person’s right to
self-determination. The three prin-
ciples include and decal with issues
such as; the protection of psycho-
logical integrity; general standards
of criminal law; palliative care; the
role of consent; the protection of
incompetent persons; cessation of
treatment; active euthanasia; and
aiding suicide.

Working Papers

Working Papers are statements
of the Commission’s law refortn
positions at the time of publication
and contain tentative recommen-
dations for reform in a particular
area. Such recommendations are
not final and the primary purpose
of the Working Paper is to elicit
comment and provide a vehicle for
consultation.

Working Paper 40
The Legal Status of the Federal
Administration

This Working Paper presents an
overview of the administrative ap-
paratus of the federal Government
and proposes a new status for the
federal Administration which will
be better suited to the contempo-
rary legal and social circumstances

of Canada. The paper sets out a
philosophic foundation for future
Commission work in this area, and
explores possible areas of reform,
including measures which will sim-
plify the recovery of damages
against the Administration and
increase safeguards available to
individuals. It calls for a change in
attitudes with regard to the balance
between the individual and the
State.

Recommendations are made
which would assist citizens in their
relationship with the Administra-
tion outside of the courtroem and
serve as an alternative to process-
ing grievances in the courts. These
measures would precede the start
of court proceedings, which could
only begin when negotiations be-
tween the Administration and the
person injured had broken down.
The individual could thus be ex-
pected to save time and money. It
would also be in the interest of the
Administration to arrive at an
amicable settlement of the case.
This procedure could be used
particularly for claims involving
small amounts. Other non-court
safeguards such as strengthening
the citizen’s right to access to
government files and perhaps even
the appointment of a federal om-
budsman would create a healthier
relationship between the individual
and the State and avoid conflicts
in court.

Comments on this Working Pa-
per in the newspapers were (uite
favourable to the Commission’s
recommendations. For example,
The Leader Post of Regina, on
August 1, 1885, commented:
“Canada’s usually sensible and
equally usually ignored Law Re-
form Commission has come up
with another good idea... [Bly
narrowing the definition of Crown
privilege, prospects are open for
Canadians to feel less like Davids
in seeking legal redress against
government — a Goliath that not
only can say whether there’s going
to be a fight, but that sets the rules
and also has the last word on who
gets the prize” The Winnipeg Free
Press on August 4, 1985, also
endorsed the Working Paper, stat-
ing: “The Law Reform Commis-
sion’s report on special privileges
government accords itself deserves
close attention. Government should

be, but is not, as accountable for

the law as are individual citizens ...

Working Paper 41
Arrest

This Working Paper presents a
synopsis of the law as it presently
exists in Canada and males rec-
ommendations for a simpie, clear,
coherent and comprehensive arrest
regime for the Criminal Code.

The Working Paper addresses
the difficult distinction between
arrest and detention and the rights
that flow from this distinction. The
paper recommends that the Crim-
inal Code be amended to incorpo-
rate the reasoning of the Supreme
Court of Canada in R. v. Therens,
[1985] 1 8.C.R. 613.

The paper also recommends that
sections 30 and 31 of the Criminal
Code, which permit the arrest of
individuals without the laying of a
criminal charge, using the breach
of peace provisions, be repealed.
The paper states that there is no
longer justification for retaining
this general power which origi-
nated in mediacval England when
therc were very few peace officers,
and few offences in criminal law.
The Criminal Code now contains
other provisions which allow for
arrest in similar circumstances as
the breach of peace power.

There were thirty-five newspaper
articles on the Arrest Working
Paper, including ecighteen editorial
comments, all of which favoured
the Commission’s recommenda-
tions. For example, commenting on
the recommendation to repeal sec-
tions 30 and 31 of the Criminal
Code, The Times-Transcript of
Moncton stated: “The recommen-
dation is one that the federal
government ought to take up at an
early date. It is basic to the
principles of a democracy. It will
dovetail appropriately with certain
provisions in the Charter of Rights
and Freedoms. Those who would
try to block such fundamental
rights are the ones who should be
questioned as to their fitness to be
in policing, for it is that type of
mentality that would appreciate the
lack of restrictions that appertains
in a police state. Of which Canadi-
ans need nothing” Another view
was cxpressed by a police officer,
Chris Braiden, in a letter to the
editor of The Globe and Mail,
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published on October 25, 1985.
Therein he writes: “The arrest
powers that would be repealed are
more than compensated for by the
recommendations of the commis-
sion. Indeed, if accepted and made
into law, arrest powers of both
police and citizen alike will be
made broader and more easily
understood than the current state
of those laws”

Working Paper 42
Bigamy

This Working Paper recommends
the retention of the offence of
bigamy and repeal of polygamy
and other criminal offences re-
specting the solemnization of
marriage.

The Working Paper recommends
that bigamy be retained as an
offence to protect the institution
of marriage and the important role
of the family in Canadian socicty.
In the case of offences such as
polygamy, feigned marriage, pre-
tending to solemnize marriage, and
solemnizing marriage contrary to
law (sections 256 to 2569 of the
Criminal Code) the paper con-
cludes that these offences can be
adequately dealt with under pres-
ent provincial legislation and the
fraud provisions of the Criminal
Code,

Twenty-two newspaper articles,
including three editorials, were
written on the paper. In one of
them on September 19, 1985, the
Montreal (azette endorsed the
Commission’s recommendations,
commenting: “So why worry about
polygamy — surely not Canada’s
number one crime problem? Well,
the commission notes that the law
on polygamy now prohibits ‘any
kind of conjugal union with more
than one person at the same time,
even if what is involved does not
include marriage in the legal
sense .... The state does have some
business in the bedrooms of the
nation — but not as much as the
Criminal Code now sets out.”

Working Paper 43
Behaviour Alteration and the
Criminal Law

This Working Paper studies the
adequacy of the protection given
to psychological integrity by exist-
ing law and considers the need for

explicit protections in the Crimi-
wnal Code.

The Working Paper endeavours
to determine the stance of criminal
law regarding potential abuses of
technigues such as the administra-
tion of mood-altering drugs, psy-
chosurgery or sophisticated hehav-
iourial therapies which can have a
profound impact on a person’s
personality and way of life,

The paper emphasizes the impor-
tance of free and voluntary consent
to psychiatric treatment and con-
cludes that a judicial or administra-
tive declaration of incompetence,
or a committal, should not auto-
matically constitute legal justifica-
tion for completely ignoring the
wishes of the patient. The paper
also concludes that the systematic
or even occasional use of behav-
iour alteration methods as a pen-
alty for the perpetrators of criminal
or antisocial acts, without the
consent of the individuzl, is unac-
ceptable and should be firmly
rejected.

Working Paper 44
Crimes against the
Environment

This Working Paper affirms that,
while the vast majority of pollution
offences can be dealt with under
the existing regulatory system, the
apparatus of the criminal law must
be available against those worst
offenders who intentionally, negli-
gently or recklessly harm or endan-
ger the environment by their acts
or omissions. Consequently, the
addition of a new and special
offence to the Criminal Code, “a
crime against the environment,” is
recommended.

The paper takes great care to
define and limit the scope of this
new offence to include only serious
pollution acts or omissions which
harm or endanger human life or
health. 1t does not extend to
prohibiting pollution which de-
prives others of the use and
enjoyment of a natural resource,
but causes no serious harm or risk
to human health. Provision, how-
ever, is made for an express
exception where, for example, a
form of pollution deprives an entire
community of its livelihood.

There was an overwhelming re-
sponse by the press to this Working

Paper with over eighty articles,
including thirty-four editorials
making comments mostly in favour
of the paper’s recommendations.
Pierre Tremblay of Le Droit enthu-
siastically endorsed the proposed
scheme, commenting: |[TRANSLA-
TION] “The Commission is to he
congratulated on this modern, com-
prehensive, human approach to the
challenge presented by this new
problem, which may be the most
urgent of all” In the same positive
spirit the Guardian and Patriot of
Charlottetown on December 2,
1985, commented: “In view of all
the new substances coming into
use and the increased chances of
their being mishandled, because of
the sheer volume of them, the
commission recommendation is
timely and eminently reasonabic.
It's the proposition of new laws
being required to apply to new
conditions.”

Working Paper 45
Secondary Liability

This Working Paper examines
the present law on participation,
inchoate offences and conspiracy,
outlines a more principled ap-
proach to the whole question and
makes concrete recommendations
for inclusion into the new Criminal
Code.

Although the improvements pro-
posed by the Commission in this
Working Paper are largely con-
cerned with form, structure and an
overall simplification of this com-
plex area of law, several innova-
tions are proposed. The paper
identifies the common link be-
tween the present Criminal Code
concepts of procuring, inciting,
counselling, aiding and abetting,
conspiracy and attempt: the con-
cept of “furthering” The paper
then restructures the secondary
liability rules on the basis of this
concept. Thus, a person who aids
in a crime would be liable for
furthering the crime not, as under
the present Code, for committing
it. Succinctly, the person would be
held liable for what he actually did.

The paper criticizes Canada's
existing law of conspiracy as it can
lead to overcriminalization. It
points out that a person whe both
conspires to commit a -criminal
offence and also commits the




actual offence can be convicted
and punished for both. The paper
therefore recommends that there
be a verdict rule establishing that
an accused can be convicted of
one or the other. The paper also
points out that under the current
law, one can be convicted of
conspiring to commit a provincial
or municipal offence and even a
civil wrong. The Commission’s rec-
ommendations would confine the
crime of conspiracy to agreements
relating to Criminal Code offences
in order to ensure that only
Canada’s Parliament enacts the
criminal law, and, that persons can
be convicted of conspiracy only
where Parliament has regarded the
behaviour as a grave enough social
evil to require criminal sanctions.

Working Paper 46
Omissions, Negligence and
Endangering

This Working Paper examines
the topics of omissions, negligence
and dangercus conduct which does
not canse actual harm. Recommen-
dations include a “duty of easy
rescue,’ a duty to provide necessar-
ies of life for all persons living in
the same household, a crime of
negligently causing death or seri-
ous bodily harm, and a general
offence of endangerment.

A Kkey recommendation in the
paper is the “duty of easy rescue.”
The paper recommends that the
Special Part of the new Criminal
Code provide that everyone com-
mits a crime who fails to take
reasonable steps to assist another
person whom he sees in instant
and overwhelming danger, unless
he is incapable of doing 5o without
serious risk to himself or another
or there is some other valid reason
for not giving assistance.

The paper points out that the
common law already imposes du-
ties on persons who create dangers
and that the Criminal Code now
requires persons involved in motor
vehicle accidents to offer assis-
tance to any person who has been
injured.

The latter recommendation
caught the attention of the press
and was the subject of thirty-six
articles, including sixteen editorials
expressing divergent views. Op-
posed was The Edmonton Journal

commenting on December 20, 1985,
that; “The Law Reform Commis-
sion of Canada listened to its heart,
but not its head, in recommending
people be prosecuted if they fail to
render reasonable aid in case of
danger ... [The Commission] is right
— (anada is basically a caring
society. Good Samaritanism springs
from the heart. It can’t be meaning-
fully legislated; the courts shouldn’t
t['y.”

In favour of the recommendation
was The Community Press of
Sedgewick, Alberta which com-
mented on January 28, 1986: “If
these proposals do become law, it
brings up the point that we have
rights under the Charter of Rights,
but also as Citizens, we will have
legal obligations as well as moral
obligations.” Also supporting the
Commission’s recommendation
was the Montreal Gazetle: “By
reviewing Canada’s laws independ-
ently, [the Commission] can help
Parliament close the proverbial
barn door before the horse es-
capes. Too often, laws are not
changed until problems have been
made obvious by practice. Preven-
tion is the better course... The
commission's sensible suggestion
that failure to rescue be made a
crime is a case in point.”

Working Paper 47
Electronic Surveillance

This Working Paper reviews the
invasion of privacy provisions of
the Criminal Code. The focus of
the paper is the use of electronic
surveillance by the police. Recom-
mendations are designed to bring
the current legislation into accord
with the principles of restraint and
respect for privacy demanded by
the search and seizurc provisions
of the Canadiar Charter of Rights
and Freedoms.

The Working Paper develops a
scheme which would open up the
wiretap application process to pub-
lic and individual scrutiny, while
maintaining a satisfactory balance
between the nced for effective
police investigation and the need
to protect personal privacy. Access
to the material in the sealed packet
would have to be permitted by the
prosecutor under the paper’'s
scheme, but such disclosure would
not necessarily occur in every case.

Recommendation 50 of the paper
permits a prosecutor to apply in
writing to a judge for an order that
certain portions of the material not
be disclosed on the basis that
disclosure could tend to reveal the
identity of an informer, or any
other person who has assisted in
the investigation. This application
would have to be supported by the
sworn affidavit of the police officer.

By opening up the system, by
providing judges with nccessary
direction, information and supervi-
sory powers, and by defining more
precisely the rights and duties of
the various participants in the
process, the paper contends that
much of the suspicion and distrust
which permeates the present sys-
tem should be eliminated. More
information, and hence more accu-
racy, would be brought into the
decision-making process and the
privacy of unsuspected individuals
would be better safeguarded. Adop-
tion of these proposals would help
make our criminal justice system
more efficient and less costly by
lowering the number of lengthy
contested hearings on wiretap
issues.

There were thirty-nine news ar-
ticles published on the release of
this Working Paper, of which
twenty-three were editorials. Most
of the comments made were very
supportive. On January 31, 1986,
The Edmonton Jouwrnal stated:
“The maturity of a democracy is
reflected in its willingness to trust
its citizens, to allow them to live
without undue state interferehce in
their lives ... The commission as-
serts that any invasion of privacy
must be justified and open to
challenge. It's a reasonable pro-
posal which Ottawa must adopt
and respect.”” The Working Paper
was also endorsed by the Times-
Colorist of Victoria on February 5,
1986, which commented: “[The
Commission's] report provides a
useful basis for much-needed leg-
islative reform to ensure that
wiretapping in Canada is used as a
last resort — and only a last resort
~— by law enforcement authorities.”

The Globe and Mail commented
on January 30, 1986: “It is time to
tighten up the law in this area. The
commission’s proposals, balancing
police need against the rights to
privacy, provide usecful guides to
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revision.” As well, The Vancouver
Sun made favourable comments on
January 31, 1986: "No one wants to
deprive law enforcement officials
of a valid investigative tool, but the
usefulness of that tool must be
constantly weighed against its po-
tential for abusing individuals'
rights. The Law Reform Commis-
sion’s critique and recommenda-
tions for increasing surveillance
controls deserve broad public
debate.”

Working Paper 48
Criminal Intrusion

This Working Papcr completes
the Commission’s review of the
main offences against the person
and property. It deals with the
“hreak and enter” provision of the
Criminal Code. The paper pro-
poses to modernize and clarify the
law by replacing the existing sec-
tions with one offence, that of
criminal intrusion. The prohibited
conduct would consist of acts of
entering or remaining in a building
or occupied structure and the
requirement of “a break” would be
eliminated as an element of the
offence.

The Working Paper alse recom-
mends removal of several statutory
presumptions, which allow a court
to presume that a person has
entered premises without consent
in order to commit a ecriminal
offence. The removal of thesc
presumptions is recommended in
order to conform with the judicial
disapproval of presumptions gen-
erally in interpreting the Cenadian
Charter of Rights and Freedoms
by requiring the accused petson to
prove his or her innocence rather
than requiring the Crown to prove
the suspect’s guilt beyond a reason-
able doubt. (See BR. v. Oakes, [1986]
1 S.C.R. 103, where the Supreme
Court of Canada struck down the
“reverse onus” presumption for the
offcnce of possession for the
purpose of trafficking in narcotics.)

The Globe and Mail on March
24, 1986, commenting on this paper
fully endorsed its recommenda-
tions: “If the federal Govermment
were to accept the proposals in the
working paper, the three sections
of law which now converge awk-
wardly on the same offence, would
be replaced by one outlining the

straightforward offence of ‘crimi-
nal intrusion.’ It sounds like a good
idea. Simplifying the law usually

LY T}
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Working Paper 49
Crimes against the State

This Working Paper proposes
that the more serious crimes
against the State found in the
Official Secrets Act and the Crim-
inal Code be revised, updated,
simplified and consolidated into
one chapter of the new Criminal
Code.

Under the proposed scheme, the
primary crimes against the State
would still be called treason. It
would be treason for anyone: (a)
to engage in war or armed hostili-
ties against Canada; (b) to assist
anyone, whether a Canadian or a
foreigner, who is engaged in war
or armed hostilities against Canada;
(c} to use violence to overthrow
the constitutional Government of
Canada or a province; and (d) to
communicate or obtain, collect or
record for the purpose of commu-
nicating prohibited national secu-
rity information to a foreign State
or its agent.

In addition, the paper rccom-
mends that there be four secondary
crimes against the State. These
would include: (a) using violence
to extort or prevent a decision or
measure of 4 provincial or federal
legislative executive body, or a
court; (b) jeopardizing Canada’s
safety, security or defence by acts
of vandalisim; (¢) failing to inform
the authorities about, and failing to
take reasonable steps to prevent,
the crimes of engaging in war or
assisting the enemy; and (d) leak-
ing prohibited national security
information to anyone other than a
foreign State or its agent.

Independently Published
Books

Although the following books
have not been published by the
Law Reform Commission, we have
nonetheless been closely involved
with their production. One is a
study prepared under our auspices,
and three are proceedings of con-
ferences which we have supported.
Others have been written or edited
by members of our staff.

Appearing for the Crown: A Legal
and Historical Review of Criminal
Prosecutorial Authority in Canada
by Philip C. Stenning. Cowansville,
Qué.: Brown Legal Publications,
19886.

This book examines the origins,
development and modern legal
conception of prosecutorial author-
ity in Canada. It consists of three
Parts. Part I contains 4 review of
the English and Canadian origins
of the modern prosecution process
and the history of public prosccu-
torial offices in Canada. Part 1T
examines the extent and nature of
modern prosecutorial authority,
and Part III considers the present
arrangements for accountability
and control. The book concludes
with the author’s personal obser-
vations as to some of the implica-
tions of his findings for futurc
reform of the law.

Crime, Justice & Codification:
Essays in Commemoration of
Jacgues Fortin edited by Patrick
Fitzgerald. Toronto: Carswell, 1986.

The majority of the eleven essays
in this book relate to criminal law
and justice, some concern the
overall nature, rationality and legit-
imacy of criminal law. Others cover
specific topics such as codification,
negligence, and the law of at-
tempts. Also included is an essay
on the ethics of advocacy and
another on the relationship be-
tween criminal and administrative
law.,

Contributors include former col-
leagues and associates of the late
Jacques Fortin both from Canada
and abroad. The foreword was
written by Mr. Justice G. Arthur
Martin of the Ontario Court of
Appeal.

Justice beyond Orwell cdited by
Rosalie 8. Abella and Melvin L.
Rothman. Montréal: Yvon Blais,
1985.

This book represents a number
of the principal papers which were
presented at the 1984 Tenth Annual
Conference of the Canadian Insti-
tute for the Administration of
Justice. The theme of the Confer-
ence was “Law and Justice beyond
1984” and the contributors, among
them judges, practising and aca-




demic lawyers, representatives of
Government and the literary world,
examine the purpose, development
and application of law in a broad
social context. In dealing with the
relationship between the individ-
ual, the State and the justice
system, they offer a combination
of analysis and prognosis which
helps unravel the complex and
pervasive way in which law and
society blend.

The Media, the Courts and the
Charter edited by Philip Anisman
and Allen M. Linden. Toronto:
Carswell, 1936.

The Law Reform Commission
co-sponsored the 1985 Osgoode
Hall Law School Annual Lecture
Series. The topic was “The Media,
the Courts and the Charter”
Speakers included members of the
legal profession and media journal-
ists. The object of the seminar was
to consider the implications of the
freedom of the press and other
media of communication guaran-
teed by the Charter.

This book contains the principal
papers and comments delivered at

the lecture series, including: an
overview of the history of freedom
of expression and the Charter; an
introductory comparison of free-
dom of the press in Canada and
the United States; the special status
of the media under the Charter,
including the protections they are
entitled to in the gathering and
dissemination of news, and the
mechanisms to ensure that they
perform their protected functions
responsibly; issues dealing with the
media's access to public proceed-
ings such as judicial, quasi-judicial,
investigative or governmental pro-
ceedings; and lastly, the currently
debated issue as to whether the
media could broadcast or publish
judicial and other proceedings, in
particular through television and
videotapes.

Sports Violence and Low Reform
edited by John Barnes. Otftawa:
Institute for Studies in  Policy,
Ethics and Law, Faculty of Social
Sciences, Carleton University, 1985,

This is an edited collection of
papers and comments of a one-day
conference on violence in sports.

Participants, including sports aca-
demics, lawyers, sports writers and
representatives of amateur sports,
discussed the problems posed by
violence in both combat and con-
tact sports and the role of the
criminal law as a means of impos-
ing sanctions and control. Opening
and closing remarks were delivered
by Mr. Justice Allen M. Linden and
Professor Patrick J. Fitzgerald
respectively.

A Reporter’s Guide to Conada’s
Criminal Justice System by Har-
old J. Levy. Ottawa: Canadian Bar
Foundation, 1986.

The purpose of this book is to
assist reporters in covering the
criminal justice system by provid-
ing them with knowledge, informa-
tion and a perspective which will
lead to more balanced, accurate
and informed reporting. It is full of
practical information, such as ad-
vice for tracking down cases,
techniques for gaining information
and ways of making effective use
of investigation and court-related
documents.

Current Research

SUBSTANTIVE
CRIMINAL LAW
PROJECT

A New Criminal Code

he Substantive Criminal Law

Project is under the direction
of the President of the Commis-
sion, Mr. Justice Allen M. Linden.
He is assisted by Mr. Francois
Handfield, the Co-ordinator of the
Project, and Professor Patrick J.
Fitzgerald, a Special Adviser to the
Commission.

This past year has been a very
exciting time for the Substantive
Criminal Law Project for we have
seen our labours come to fruition
with the completion of the first
draft of a new Criminal Code for

Canada, a modern, simplified, com-
prehensive, principled and practi-
cal Code that will better express
our Canadian identity.

Our present Criminal Code has
its roots in nineteenth-century Eng-
land. Enacted in 1892, it has
undergone a number of ad hoc
revisions, with the result that we
now have a Criminal Code which
does not deal comprehensively
with the general principles of
criminal law, which suffers from a
lack of internal logic and which
contains a hodgepodge of anach-
ronistic, redundant, contradictory
and obsolete provisions. The end
result is that Canadians living in
one of the most technologically
advanced societies in human his-
tory, are being governed by a
Criminal Code rooted in the horse-
and-buggy era of Victorian England.

From its conception the Substan-
tive Criminal Law Project was
committed to a fundamental review
of the criminal law of Canada. As
noted earlier in this Report, the
Commission, with the help of the
Project, has spent fifteen years
researching, writing, consulting and
publishing many Working Papers
and Reports on substantive crimi-
nal law issues. Qur aim was, and
is, to give Canada a new Criminal
Code that reflects its own national
character and special identity, built
on a sound philosophical base,
expounding rational and just prin-
ciples and able to meet the chal-
lenges that await our society in the
twenty-first century. We are very
pleased to report that the Commis-
sion will be able to present such a
Code to Parliament in the coming
year.
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The Commission's design for the
new Criminial Code is a simplified
and comprehensive Code  which
would fully state the aims, pur-
poses and essential principles of
criminal law and rules of general
application, as well as the concepts
governing criminal  justice. The
present Criminal Code 15 deficient
in this respect. For example, nei-
ther wiens rea, cansal relationship,
nor the prerequisites of gailt or
harm are adequately identified and
defined.

As well as comprehensiveness
the Commission’s aim is to make
the Code much more understanda-
ble to the general public. A well-
known rule states that ignorance
of the law is no defence, If this is
to be a fair rule, a rule of justice,
the law must be capable of being
understood. Codification of crimi-
nal law represents a positive step
in making laws more accessible to
lay people, especially if the laws
are reorganized inoa logical, coher-
ent way, with a clear statement of
the principles on which they are
basied. The Code's accessibility is
essential, given Parliament's abso-
lute duty to provide our citizens
with a fair and complete warning
of both the prohibitions and the
conseguences to their violation.

Comprehensiveness and accessi-
bility are only two of the Commis-
sion's objectives. Along with flexi-
hility, certainty and predictability,
the Commission has another im-
portant aim: efficiency. We aspire
to give Canada a Code which will
greatly reduce the costs and time
spent on the administration  of

Justice

With these aims and purposes in
mind, the Commission constructed
a Code that was simple in its style
and structure. The structure of the
new Code will be divided into two
parts: a General Parf, containing
rules of general application, and a
Special Part, conlaining the spe-
cific offences. The General Part
will state the objects and principles
of the Code, and deal with the law
relating  to application,  liability,
defences, modes of participation
and jurisdiction. The Special Part
will be divided into subparts clas-
sifving all the various offences
according to a logical and coherent
plan. These subparts include: (1)
crimes  against the person:; (2)

crimes against property; (3) crimes
against the natural order; (1)
crimes against the social order; (5)
crimes against the political order;
and (6) erimes against the interna-
tional order.

This new draft Criminal Code,
we believe, marks the beginning of
a new era for Canadian criminal
law. The Code that has been
drafted is not a radical or revolu-
tionary one. In substance, it will
not differ greatly from the presentd
Code; but it will be modern, logical,
clear, coherent and comprehensive,
reflecting the fundamental values
of humanity, freedom and justice
inherent in Canadian society, It will

(from defT foo righl)
Mr. Vincent Dol Buono, Department of Justice, Ms Oonagh Fitzgerald, Consultant; Ms.
Donna White, Consuitant; Mr. Justice Allen M. Linden, President, responsible for Substantve
Criminal Law Project; Mr Frangois Handfleld, Co-ordinabor, Substanthee Criminal Law
Project; Mr. Patrick Ficggerald, Special Adviser: Ms. Marie Tremblay, Consultant; Mr. Glenn
Crilmour, Consultant

be restrained where possible, and
strong where necessary. We hope
it will form the starting-point for
further work by Parliament which
will ultimately lead to a new and
distinctively Canadian Criminal
Cole being enacted.

The chief architects of the drafi
Criminal Code were Patrick .1
Fitzgerald and the late Jacques
Fortin. Over the years they have
been assisted by a large number of
highly qualified research consul-
tants. These past few years, since
Jacques Fortin's untimely  death,
the drafting of the new Code has
been done by Messrs.  Patrick
Fitzgerald and Francois Handfield

and an inchouse group of research-
ers of the Substantive Criminal
Law Project. They were assisted by
some outside consultants, one of
whom was Mr. Vincent Del Buono
of the Department of Justice whose
valuable advice was most apprect-
ated. The Project also had  the
advice from a Special Advisory
Task Foree which included: Mr.
Justice La Forest of the Supreme
Conrt of Canada, Mr. Justice Martin
and  Mr. Justice Dubin of the
Ontario Court of Appeal, Mr. Jus-
tice Kaufman of the Court of
Appeal of Québec and two eminent
legal scholars, Professor Martin
Friedland of the University of

Toronto and Professor (risele Coté
Harper of Laval University.

The Project has not only been
working very hard on the codifica-
tion effort, but in addition, this
vear we have published five Work-
ing Papers and initiated or contin-
ued work in other areas such as
corporate criminal liability, fire-
arms offences, possession  of-
fences, cruelty to animals and hate
propaganda. A Working Paper on
the latter topic will be published in
the summer of 1986, The other
Working Papers are scheduled to
be published next fall and in the
winter of 198687,




CRIMINAL
PROCEDURE
PROJECT

Towards a Code of
Criminal Procedure

he Criminal Procedure Project

is under the direction of Viee
President  Gilles  Létournean  and
Commissioner Joseph  Maingotr,
.C. Stanley A. Cohen is the Project
Co-ordinator. The Project’s ulti-
mate objective is the presentation
of a Code of Criminal Procedure
which will deal comprehensively
with all major areas of criminal
procedure inclhuding: (a) classifica-
tion of offences; (b) police and
investigative powers; (¢) pretrial
procedure; (d)y trial and appeal
procedures.

In addition the Project is in-
volved in the preparation of a
statement of general principles of
criminal procedure. This document
will serve as a statement of the
guiding principles which have in-
formed the work of the Commis-
sion in all of the areas upon which
we have reported in the past or
will report upon in the future. It
will serve as a point of reference
hoth for the preparation of partic-
wlar Working Papers and wliimately
for the Code of Criminal Procedure
itself,

Several key elements in the
Project’s work plan have already
bieen completed. With the publica-
tion of Working Paper 47, Elec-
tronic Surveiflance (19586) and Re-
port 27, Disposition of Seized
Property (1986), the Commission
may be said to have completed
preliminary work on police powers,
The Commission has either tabled
Reports or issued Working Papers
on the following subjects: question-
ing suspects; search and seizure,
writs of assistance and telewar-
rants; investigative tests; obtaining
forensic evidence; and arrest. In
addition, numerous Shudy Papers,
both published and unpublished on
the subject of police powers, have
been produced.

Our forthcoming Working Paper
on classification of offences is now
complete and has been approved
for publication. This work has long
been regarded as central to the

Commission’s endeavour to pro-
duce a comprehensive and coher-
ent Code of Criminal Procedure.
This Working Paper now presents
a4 scheme for the systematic orga-
nization by class of offences, of the
powers, protections and proce-
dures which collectively make up
criminal procedure. The precepls
which have governed our approach
Lo classification of offences are: (1)
there should be as few classes of
offences as possible; (2) division
between classes should be deter-
mined by reference to legislatively
preseribed penalties so as to en-
sure that procedures are scaled to
the degree of penal liability en-
tailed in convictions; and (3) to the

Mr. Gilles Létournems,
Viee-President, responsible
for Cnminal Procedure Project

extent possible, all offences within
a given class should carry common
procedural characteristics. It has
long been recognized that  the
procedures and practices set forth
within the Criminel Code  are
unnecessarily complicated, confus-
ing and anomalous. Cur research
tends to substantiate this percep-
tion. When the proposals contained
in our classification of offences
paper are incorporated with our
suggestions  on the  subject  of
Jurisdiction of courts, they will
point the way toward simplifying
this complex and cumbersome area
of Law.

Much work on the subjects of
pretrial, rial and appeal proceduare
has already been done. We have
published Heports on The Jury
(1982), and [Disclosure by  the
Prosecntion (1984), as well as
Working Papers on [Discovery
(1974, The Crimanal Process g
Mental Disorder (1975), and Crim-
il Procedure: Condrol  of  the
Process (1975), The area of private
prosecutions has also been made

the suhject of 2 Working Paper and
it is to be published shortly.

In the coming year we anticipate
the completion of the following
studies which are presently in
production: pleadings in criminal
cases; compelling appearance, in-
terim release and pretrial deten-
tion; jurisdiction of courts, trial
within a reasonable time; moving
cases up to trial; extraordinary
remedies; the judge and the con-
duect of trial; the presumption of
inocence; pleas and verdicts; costs
in criminal cases; and appeals.

Mr. Joseph Maingot, Q.C,
Commissioner, responsible
for Criminal Procedure Prajeact

As indicated, the Project’s ulti-
mate objective s the production of
a new Code of Criminal Procedure.
The process of codification has
already begun. The initial emphasis
in this codification exercise will be
the development of eoherent and
integrated statutory provisions on
police powers and the investigation
of offences. As our work in other
discrete areas of pretrial, trial and

Mr. Stanley A Cohen,
Co-ordinator,
Criminal Procedurs Project

appeal procedure progresses, the
codification focus will shiflt so as
to encompass those marters as
well, Ultimately, in the spring of
1987, the Commission will present
its draft of the Code of Criminal
Procedure to its regular consulta-
tion groups and then will invite
greater public involvement.




PROTECTION OF
LIFE PROJECT

Law Reform and New
Technologies

he Protection of Life Project is

under the direction of Commis-
sioner Louise Lemelin, Q.C. She is
assisted by Dr. Edward W. Keyser-
lingk, Project Co-ordinator.

The Protection of Lile Project
was established in 1975. Its primary
goal was and remains that of
analvzing the strengths and weak-
nesses of existing  health-related
federal law, and of formulating
reforms  which will enable that
body of law to better respond to
both  technological developments
and evolving values. Initially the
area of law of particular interest
was that of eriminal law.

However, most of the Project’s
studies have provided more funda-
mental and broader analyses and
proposals than those limited to law
alone or eriminal law alone. Seek-
ing to contribute 1o and influence
attitudes, gnidelines and policies is
a necessary first step and some-
times even a preferred alternative
to specific reforms of the law. That
has been a major guiding principle
of the working philosophy of the
Project.

The initial focus was on some of
the urgent issues within medical
law — euthanasia, cessation of
treatment, sterilization and the
mentally handicapped, behaviour
alteration, the legal definition of
death, human experimentation,
medical  treatment  and  eriminal
law, informed consent, sanchity of
lifee and quality of life. Commission
papers have now been published
on all these subjects except for
that of experimentation, which
should be completed by late Fall of
1986,

In 1981, a new branch was added
to the Project, that of environmen-
tal law. Here too, the focus has
been restricted to federal law, and
of particular interest has been the
mnpact of pollution on homan life
and health. In this branch as well,
our concern  and  challenge has
been more adequately to protect
human life and health in the face
of technological and  industrial

threats to human integrity. We hope
L0 encourage a growing respect for
our environment and the repudia-
tion of those who seriously pollute
it. From this branch have come a
mumber of published papers re-
leased by the Commission, specifi-
cally: Political Eooromuy of Envi-
rovrerefiod Huzards (18847,

Ms. Louise Lemeling Q.C,

Commissioner, responsible

for Protection of Life P‘l\qu'—l'r
Sentencing  in Environmenial
Cases (1980), Crimes against the
Envivonnent (1956, Unpublished
background papers have been com-
pleted on: “The Legislative Analysis
of Selected Environmental Stat-
utes”; “The Constitutional Perspedc-
tivee of Environmental Law"; “The
Comparative Criminal Law Per-
spective of Environmental Law
Policing Pollution™ and “Toward
Consensus in Regulating Risks in
Society” Four major papers in this
branch are now under way and are
briefly described below.

In view of the Project’s mandate
and the issups  addressed, the
Project has always been  multi-
disciplinary with regard to staff
and consultants and the associa-
tions and groups with which it is
in eontact. Included among the
Project staff or consultants are not
only lawyers, bui also philoso-
phers, biologists, nurses, physi-
clans, sociologists, psychiatrists,
psvchologists and geneticists.

During the past year, three pa-
pers produced by this Project were
published and released by the
Commission: Sentencing tn Envi-
ronmental Cases (1985), Crimes
against the Enviromment (1986)
and Hehavicur Alteration and ihe
Criminal Low (1986). A number of
other papers were close o comple-
tion and released by the end of the
yedar under review,

A Working Paper on  human
experimentation which deals with

the role of law, especially criminal
law, in the control of experimenta-
tion with human subjects is nearing
completion.

A Working Paper on workplace
pollution was completed and ap-
provie for publication and should
be released shortly. It examines
the adequacy of existing legal and
extralegal controls and sanctions
applying to pollution in the work-
place. A major study on the subject
of pesticides has also been com-
pleted and approved for publica-
tion and its release is expected
SO0

Dr. Edward W. Kevserlingk,
Co-ordinator,
Protection of Life Project

A first draft of a study on the
interaction between  aboriginal
rights and environmental law was
completed and is in the hands of
outside readers for comments. Tt
explores the interaction between
environmental law-making and law
enforcement, on the one hand, and
aboriginal and treaty rights, on the
other hand. The paper identifies
the competing interests involved,
and proposes ways of respecting
and reconciling those varions rights
and interests.

A draft of a study on biotechnol-
ogy was completed and will shorthy
be in the hands of outside readers
for their comments, Its release is
expected in 1087,

Much effort has been devoted
over the past vear to a major two-
yvear project entitled “The Stams of
the Foetus!” The first yvear of the
study is almost over, most of the
time having been devoted to the
subject of abortion. The Commis-
sion will be releasing a consulta-
tion document on that issue by the
fall of 1986. The paper will identify
the major abortion policy options, |
the implications of each, and will
seek reactions of professionals, the
public and interest groups to those




options. In the second year of this
study, 1ssues tackled will include
new barth technologies, experimen-
tation on the embryvo and foetus,
and  genetic screening and
diagnnsis,

The foetal status working group
is comprised of the Protection of
Life Project staff and eight leading
scholars of various disciplines, all
of whom meet on a regular basis.
The goal of this working group is
i formulate a comprehensive legal
policy on all activities which have
a bearing on the foetus, one which
will identify and clarify the various
rights and interests of all parties
involved. A Report on these issues
is expected by the fall of 1987,

At the same time as work
continnes  on  the above issues,
much thought is being given to a
new programme for the Project, A
comprehensive plan for that new
programme has been drawn up and
15 now under consideration by the
Commission. The thrust will re-
main that of responding to the
challenges of law posed by tech-
nology. While technologies which
impact upon human health will
remain a4 major Project concern,
the horizons may be expanded to
inclhude other technologies as well,

Our concern and
challenge has
been more
adequately to
protect human life
and health in the
face of
technological and
industrial threats
to human
integrity.

Given the complexities and special
expertise required, more research
will be undertaken in conjunction
with other agencies and groups.
Among the additional subjects un-
der consideration are the following:
genetic engineering; allocation of
scarce health technologies; forced
feeding in prisons and hospitals;
prescription and  non-prescription
drugs, control of food indusiries,
electronic  technologies such  as
“informatics.”

ADMINISTRATIVE
LAW PROJECT

Bridging the Gap
between Law and
Administration

he Commissioner responsible

for the Administrative Law
Project is Mr. John P. Frecker. The
Project Co-ordinator during most
of the year under review was Mr
Marie Bouchard. He resigned from
that position in March to carry out
a study of the operations of the
[mmigration Appeal Board for the
Commission. Mr. Patrick Robardet
has been acting Co-ordinator since
March 1st.

Mr. John Frecker,
Commissioner, responsible
for Adrmimstratve Law Progect

The Commission's broad ohjec-
tivies in the feld of administrative
law are to promote a better
understanding of the relationship
between  law  and  administration
and to encourage the recognition
of values such as [airness, effl-
ciency and accountability in deal-
ings between the federal Adminis-
tration and individuals, Where
appropriate, we recommend both
legislative and operational reforms
to promote these valoes. In s
work, the Administrative Law Proj-
ect is attempting to break down
the barriers which have developed
between the social and administra-
tive seiences on the one hand, and
the discipline of law on the other.

The Administrative Law Project
is continuing to concentrate  its
energies in the three main areas
noted in our Fourteenth Awwel
Report T984-85, namely: (1) inde-
pendent  administrative  agencies,
(27 policy implementation  and
compliance; and (3) the legal status
of the federal Administration.

However, over the past year, the
primary emphasis has shifted from
independent administrative agen-
cies to the concerns which arise
from our efforts to develop a
rational and coherent framework
for ascribing special legal status to
the federal Administration.

In addition to these specific
areas of inguiry, the Commiassion 1s
seeking to clarify the nature and
scope of administrative law in the
Canadian context, Pursuant to the
directive set forth in the Low
Reform Commission Act for the
Commission to reflect the distine-
tive concepts and institutions  of
the common law and civil law
sypstems in Canada, we are endea-
vouring to articulate an approach
o administrative law which inte-
grates the best elements from the
civilian droit  adminisiralyf and
the narrower common law concepi
of “administrative law”" We hope to
begin external consultation on this
issue this fall.

Mr. Mano Bouchard,
Corondinator
Administrative Law Project

In the wear under review the
Commission published Report 26,
Independent Administrative Agen
cies, This Report provides recom-
mendations  for a framework of
decision making by independent
administrative agencies and sug-
gests criteria by which the proce-
dures and decision-making pro-
cesses of these agencies might be
evaluated. It is anticipated that
many of the recommendations from
Report 26 might be implemented
by the agencies themselves without

the need for parliamentary
intervention.
Working Paper 40, The Legal

Status of the Federal Administra-
tion, published in July 1985, sets
the basis for a series of specific
inquiries on topics such as Crown
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liability, procedural privileges en-
Joved by povernment agencies in
the legal system, and application of
statute law to the federal Adminis-
tration. Work is already well under
way on these subsidiary topics. A
Working Paper on government im-
munity from compulsory execution
of court orders was  completed
during the year under review and
will be published in the fall of
1886, Work has also begun on a
studdy of procedural privileges.

Our study of Crown liability has
proven more complex than origi-
nally anticipated. Rather than pub-
lish a Working Paper purporting to
make sweeping recommendations
for reform in this area, the Com-
mission wants to promote in-
formed discussion regarding the
criterian by which the liability re-
gime can be evaluated. Only when
the community sets out what it
hopes 1o achieve by subjecting the
government Administration to legal
liability for its actions can propos-
als for specific reforms sensibly be
made. State liability is, of necessity,
different  from  personal  liability
because the imposition of legal
liabality on the State  inevitably
entails redistribution of public as
opposed to private resources,

Extensive research on the Crown
liability issue was  carried out
during the yvear under review. This
will form the basis for a future
Waorking Paper with specific reform
proposals. However, before pub-
lishing such a paper the Commis-
sion proposes to produce an issues
paper setting forth in some detail
the criteria by which we believe a
reformed Crown  liability regime
should be evaluated. Onee we have
had the benefit of public comment
on our proposed evaluative criteria,
we will proceed to publish a
Working Paper on the topic.

A Working Paper on  policy
implementation, compliance  and
administrative law was completed
and will be published in September.
Following from this compliance
paper, research was carmmied out
during the year on the inspection
activities  of the Canadian  Air
Transportation Administration. This
is part of a broader research effort
being made in connection with the
production of a Working Paper on
the role of inspectorates in the
federal administrative system.
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Research on a proposed Working
Paper on financial incentives was
deferred from the 1985-86 fiscal
vear to the current fiscal year to
allow the contract researcher to
prepare a Study Paper on environ-
mental protection from an admin-
istrative law perspective. This
study, which is intended to comple-
ment the Commission’s Working
Paper 44, Crimes against  the
Envivenment, will be ecirculated
for consaltation and, pending re-
sponse and Commission approval,
may he published during the eur-
rent yoar

A Study Paper on administrative
appeals was substantially com-
pleted during the year and is now
being prepared for publication.
This paper examines the diverse
channels and procedures for ap-
peal from administrative decisions
which now exist in the federal
arena and suggests ways in which
the process might be rationalized
and simplified. As a followup to
this paper the Commission has
undertaken a study of the Austra-
lian experience with a specialized
Administrative Appeals Tribunal
which has jurisdiction to hear most
of the administrative appeals aris-
ing in that couniry. This Siudy
Paper is likely to be completed late
in the current vear and will be
ready for publication in 1957,

The Canadian Bar Association,
at its 1985 Annual General Meeting,
adopted a resolution calling for the
appaintment of a federal ombuods-
man. In anticipation of the need
for a careful examination ol the
pros and cons of such a proposal,
the Commission has contracted for
the preparation of a Study Paper
on the topic. This paper, which
examines the history of past efforts
to have a federal ombudsman
appointed as well as the problems
ard the potential benefits associ-
aterd with the creation of such an
office was substantially completed
during the past year and is ex-
pected o be submitted to consul-
tation during the autumn of 1986,

The Commission has undertaken
a study of the practices and
procedures of the Immigration Ap-
peal Board with a view (o recom-
mending concrete ways in which
the Board might apply the recom-
mendations stated in Report 26 to
respond constructively to the pro-

ciedural due process requirements
sot forth by the Supreme Court of
Canada in Singh v, Minister of
Erployieent and  Tmomigration,
[1985] 1 S.C.R. 177. A Study Paper
suitable for consultation purposes
is expected to be produced by the
autumn of 1986, It s hoped that
this case-study might also point
the way to how other independent
agencies might adjust their prac-
tices to improve the efficiency and
fairness of their operations.

Researchers from the Adminis-
trative Law FProject have endea-
voured throughout the year to
provide advice and assistance to
various  government  departments
and agencies with regard to adap-
tation and implementation of the
Commission’s  recommendations
for reforms in the administrative
process,

Mr. Patrick Rohardet,
Acting Co-ordinator,
Administrative Law Project

We have noted with particular
interest the work of the Nielsen
Task Force study group on the
regulatory system and the work of
a separate study  group  which
examined a number of independent
administrative agencies, many of
which had been the subject of in
depth studies by this Commission
over the past ten years. Steps have
been taken to establish a liaison
between the Administrative Law
Project and the Secretariat for
Regulatory Reform created by the
Government in response o the
Nielsen Task Force recommen-
dations,

We have also moved 1o
strengthen. our liaison with the
adminisfrative law section of the
Canadian Bar Association. It is
anticipated that this will provide a
valuable channel of commumication
between the Commission and
members of the practising Bar and
a forum where reform proposals




can be subjected to close scrutiny
by experienced counsel in the field
before being adopted by the
Commission.

Beyond the pending publications
noted above, a study is under way
on the use of financial incentives
as instruments for policy imple-
mentation, with particular regard
to how incentive programmes
should be subject to legal regula-
tion. We anticipate that a first draft
of our Working Paper on inspecto-
rates should be circulated for
external consultation within the
current year.

We are planning to undertake a
study of limitation periods in fed-
eral law which will endeavour to
identify present rules governing
limitation periods and suggest ways
to rationalize and simplify the
present regime.,

Following from the general prin-
ciples set forth in Working Paper
40, The Legal Status of the Federal
Administration, specific studies
will be carried out on the applica-
tion of statutes to the federal
Administration and on the legal
status of Crown corporations.

Proposals for the future research
programme of the Law Reform
Commission of Canada, including
the Administrative Law Project,
will be submitted to Parliament
this autumn.

PLAIN LANGUAGE
PROJECT

Demystifying
Government Forms

The Plain Language Project is a
pilot project begun last year under
the direction of Mr. Cy Whiteley, a
part-time consultant. The Project
deals with demystifying govern-
ment forms.

Forms are the closest contact
the Government has with the
majority of the public. Our pilot
study showed that the language
used in many federal forms has
justifiably been described by its
critics as ‘“gobbledegook” The
Commission has been told that the
obscurity of government forms

forces some Canadian government
pensioners to consult lawyers to
explain what should really be
straightforward information.

From the beginning the Commis-
sion has been committed to making
the law more easily understood by
the public. Often our government
forms, such as tax or pension
forms, a necessary part of enforc-
ing the laws, are unintelligible to
the public who are nevertheless
legally obliged to fill them out.
Given the Commission's commit-
ment to simplifying the language
of the law, we have been urged to
undertake a project to simplify
government forms.

In our pilot study we asked
thirty-nine federal departments and
agencies to send samples of some
of their most used forms for review.
We received replies from thirty-five
departments and agencies, who
sent us approximately eleven
hundred of their forms and leaflets
(a small fraction of the total forms
they issue). We examined these
forms and leaflets, suggested
changes and returned them to the
originators. The initial reaction by
most of the departments and agen-
cies has been very favourable. One
agency wrote to us saying: “The
consensus of the meeting ... was
that the principle of the Plain
Language Project was excellent
and that there are many areas in
which [we] can benefit from the
observations you provided to us ...”

From a government department
we received the following remarks:
“We agree with your comments
and greatly appreciate the time and
consideration you have given to
this project. [..] The information
you have provided has shed light
on the ..wide gap between the
ordinary citizen's powers of under-
standing and the langnage in which
he is addressed by his government,
[..] A copy of this information has
been given to each member of our
Forms Management Staff and has
already proven to be useful ...”

Along with making government
forms more understandable to the
public, Plain English Projects in
Great Britain, Australia, New Zea-
land and several American states
have proved that using plain lan-
guage forms saves money. For
example, the British Department of
National Defence receives 750,000

travel claims each year. At a cost
of $22,000 (Canadian) a new travel
claim using plain English was
developed. The result was fifty per
cent fewer errors in submissions, a
ten per cent cut in the completion
time and a fifteen per cent cut in
the processing time. The total
saving each year for the Depart-
ment is 80,000 staff hours or
$735,000. A new plain English
“Application for Legal Aid” form,
which cost the British Department
of Health and Social Security
$56,000 to develop and test, will
save the Department over $2.5
million each year.

Our pilot study
showed that the
language used in
many federal
forms has
justifiably been
described by its
critics as
“gobbledegook.”

‘The Commission is very encour-
aged both by the responses we
have received to our pilot study
and the dramatic savings realized
by Plain Language Projects in other
countries. Therefore, in our new
research programme, the Commis-
sion plans to create a more formal
programme than the present one.
This programme, in English and in
French, would encourage federal
form designers to create plain
language forms and offer them
experienced advice on the wording.
The House of Commons Standing
Committee on Finance and Eco-
nomic Affairs recently recom-
mended that the existing Canadian
income tax return be simplified
immediately and drastically, and
that the extremely complicated
Inecome Tax Act be rewritten in
words easily understood by the
average Canadian. The Compittee,
in our view, has manifested the
spirit of reform that is beginning
to surface in the public’s demand
for clearer and plainer language in
government forms.
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Consultations

In a democratic society the law depends
upon a broad consensus to achieve an
effective ordering of social relations. To
reflect in our laws the aspirations of all
Canadians, the Commission seeks to in
volve the public in our decision-making
process through formal and informal con-
sultations. We  feel the more one can
encourage people, whether professionals
or members of the general public, to
diseuss deas about law and principles of
law, the greater awareness there will be of
approaches to law and the greater oppor
tunity for effective change in the way the
law affects individuals on a day-to-day
basis. To this end the Commission, over
the years, has organized a number of public
meetings to hear the public’s views on
| issues such  as  physical  discipline of
children by parents and teachers, wile
battering, vandalism, and violence in sports,
We alse consult on a regular basis with
Judges from all jurisdictions, members of
police forces and the ROMP, defonce
lawyers, Crown prosecutors, law professors
and other specialized groups and individu-
als. We receive very valuable advice from
these groups and individuals and consider
their contribution to be  an  essential
element in the development of our
recommendations.

Regular Consultations
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The Hon. Patrick J. LeSage, Associate
Chief Judge, Ontario District Court,
Toronto

The Hon. Mr. Justice Antonio Lamer,
Suprerne Court of Canada, Ottawa
The Hon. Mr. Justice Fred Kaufman,
Court of Appeal of Québec, Montréal
The Hon. Mr. Justice Melvin Rothman,
Court of Appeal of Québee, Montréal
The Hon. Madame Justice Claire
Barrette-Joncas, Superior Court of
Québec, Montréal

The Hon. Mr. Justice (+.V. La Forest,
then of the Court of Appeal, New
Brunswick, Fredericton, now of the
Supreme Court of Canada, Ottawa
The Hon. Mr. Justice Angus L.
Macdonald, Supreme Court of Nova
Scotia, Appeal Division, Halifax

In addition, judges from the local
communities are usually added to
the advisory group when it meets
in various regions of the country.
Those included in the past vear
were:

The Hon. Mr. Justice JC. Cavanagh,
Court of Queen’s Bench of Atherta
The Hon. Mr. Justice Puul Chrumka,
Court of Queen’'s Bench of Alberta
His Honcour H.{G. Oliver, Assistant
Chief Judge, Provincial Court of
Alberta

A second group which gives us
advice is a delegation of defence
lawyers, nominated by the Cana-
dian Bar Association:

Mr. IL). Sorochan, Vancouver

Mr. G. Greg Brodsky, Q.C., Winnipeg
Mr. Edward L. Greenspan, QL.
Toronto

Mr. Morris Manning, Q.C., Toronto
Mr. Marc Rosenberg, Toronto

Mr. Serge Meénard, Batonnier du
Québec

Mr. Michel Proulx, Montréal

Mr. Joel E. Pink, .C., Halifax

A third group that we meet with
is police chiefs or their represen-
tatives, nominated by the Canadian
Association of Chiefs of Police.
This group gives us the important
perspective of those who are en-
gaged in law enforcement across
Canada. This year the participants
included:

Deputy Chief E. Hahn, City Police
Department, Edmonton

Chief Robert Hamilton, Wentworth-
Hamilton Regional Police, Hamilton
Deputy Chief Keith Farraway, Hamil-
ton-Wentworth  Regional Police,
Hamilton

Deputy Chief Thomas {G. Flanagan,
Ottawa Police Force, Ottawa

Mr. Guy Lafrance, Montréal Urban
Community, Montréal

Chief Greg Cohoon, Moncton Police
Force, Moncton

A fourth group is made up of
legal scholars working in the field
of criminal law and procedure,
selected by the Canadian Associa-
tion of Law Teachers. Included this
yvear have been the following:

Prafessor Bruce Archibald, Dalhousie
University

Professor Gisele Coté-Harper, Laval
University

Professor Gerry Ferguson, University
of Victoria

Professor Martin Friedland, Q.C,,
University of Toronto

Professor Winifred Holland, Univer-
gity of Western (Ontario

Professor Chris Levy, University of

Calgary
Professor Peter MacKinnon, Univer-

sity of Saskatchewan

Professor Anne Stalker, University of
Calgary

Professor Donald R. Stuart, Queen’s
University

Professor Louise Viau, Université de
Montréal

Professor David Watt, Osgoode Hall
Law School, Toronto

A fifth group consists of repre-
sentatives of the federal and pro-
vincial governments, who give us
the Crown counsel’s point of view
as well as the vital perspective of
those charged with the administra-
tion of justice on a day-to-day
basis.

During the last year, the Commis-
sion consulted on three occasions
with the govermment group, twice
with the judicial advisory panel,
twice with the law professors,
twice with the defence lawyers and
twice with the chiefs of police.

Minutes of all these private
discussions are recorded in detail
so that they may be referred to
when revisions to the draft papers
are heing considered.

All of these consultants donate
their time to the Commission as a
public service. We are most in-
debted to them for contributing so
generously to the cause of law
reform. Needless to say, our work
is rendered far more valuable as a
result of their help.

Special Consultations

The category of special consul-
tations is meant to describe spe-
cific consultative events held with
groups, institutions or profession-
als who are concerned with the
work of the Commission. This past
year the Commission participated
in the following events.

A Seminar on the Future of Law
Reform

On May 23, 1986 as part of our
Fifteenth Anniversary celebration
the Commission held an all-day
Seminar on the Future of Law
Reform in co-operation with the
Law Reform Conference of Canada.
Over one hundred people were
invited including present and past
Commissioners of the federal Com-
mission, representatives of the pro-
vincial law reform agencies, pres-
ent and past Ministers and Deputy
Ministers of Justice, Members of
Pariament, judges, lawyers, Crown
prosecutors, police, government of-
ficials involved in law reform, legal
academics, members of law socic-
ties and lay people interested in
law reform.

In his speech, the keynote
speaker, the Honourable John C.
Crosbie, Minister of Justice and
Attorney General of Canada, under-
scored the indispensability of law
reform in our society. He stated:
“The challenge of law reform is no
less real today than it was fifteen
yvears ago. I have recognized that
reality as Minister of Justice. You
must also continue to recognize it
as law reformers. You must be
philosophers, thinking deeply about
the legal system. You must be
innovators, setting new courses for
our legal institutions. You must be
communicators, consulting Canadi-
ans. You must be pragmatists,
applying your philosophy to the
real world. Finally, you must be
educators and inspirational leaders,
demonstrating to society that law
reform is indispensable to the well-
being of Canada.”

Included in the programme were
four panel discussions on the
origins, the aims, the successes
and the problems of the law reform
movement, and future trends in
law reform. Participants on the
panels included the following re-
spected law reformers: Ms. Louise
Lemelin, Q.C., Mr. James Breit-
haupt, Q.C., Dr. H. Allan Leal, Q.C.,
Mr. William Hurlburt, Q.C., the
Honourable Judge Derek Mendes
da Costa, Professor CLff Edwards
and Mr. Arthur Close. Other panell-
ists involved in the discussion on
law reform included: The Honour-
able Mr. Justice Fred Kaufman; Her
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Honour Judge Rosalie Abella; Mr.
Blaine Thacker, M.P,; The Honour-
able Robert Kaplan, M.P; Mr. Ed-
ward Greenspan, Q.C., a distin-
guished criminal lawyer; Ms. June
Callwood, author and journalist;
Mr. Bryan Williams, Q.C., President-
Elect of the Canadian Bar Associa-
tion; and Dean JR.S. Prichard of
the Faculty of Law, University of
Toronto.

Although the panellists repre-
sented various different perspec-
tives, law reformers, judges, politi-
cians, lawyers, law professors and
a journalist were all unanimous in
their support of institutional law
reform. Dean Prichard, at the end
of the Seminar, summarized the
general feeling among the panell-
ists when he stated: “Understood
broadly, law and law reform have
never heen more important, more
prominent or more central to our
public life .... [T)he need for reform
is growing more intense and more
urgent. For me, the proper conclu-
sion to draw from the changing
context of law reform is not the
case for refreat from the commis-
sions but rather a need for a shift
in emphasis and priorities and
strategies by the commissions.
[...JAmong all our needs in law
reform, our greatest need in the
process is for new knowledge, for
new ideas, for new facts and for
new understandings ... The com-
missions should search for joint
ventures with the new centres and
institutes as the most likely vehi-
cles for maintaining the commis-
sions at the frontiers of our
knowledge about law. And it will
be at these frontiers, I believe, that
we will likely gain guidance and
insight into the directions that the
laws must change””

The Seminar was an excellent

learning experience for the Com-.

mission, and we hope, for all who
came to help us celebrate our
fifteenth birthday. The transcript of
the proceedings will be edited and
made available shortly.

A New Research Programme

As noted earlier, the Commission
this year has embarked on the
development of a new research
programme. To this end the Com-
mission has engaged in an exten-

sive consultation process. We have
advertised for suggestions in the
National, The Lawyers Weekly,
Barreau '86, and the newsletter
Law Reform which goes to all the
law reform agencies in Canada and
abroad. We have invited sugges-
tions from Members of Parliament,
Senators, the Canadian Bar Associ-
ation, the Canadian Association of
Chiefs of Police, the R.CM.P, the
Departments of Justice and Solici-
tor General, university law deans,
and members of the Canadian
Association of Law Tcachers. We
have solicited advice from a broad
spectrum of special interest groups,
councils and organizations such as
the Canadian Advisory Council on
Social Development, the Canadian
Manufacturers’ Association, the Ca-
nadian Medical Association, the
Canadian Federation of Agricul-
ture, the Canadian Council on
Children and Youth, the Canadian
Criminal Justice Association, the
Canadian Association of Elizabeth
Fry Societies and the John Howard
Society,. We have also analysed
recent legal writings and generated
ideas from our legal researchers,
Project Co-ordinators and
Corumissioners.

(Over the next few months the
Commission intends to study the
suggestions and comments re-
ceived on this new research pro-
gramme and develop our final
programme, which we plan to
submit to the Minister of Justice
and ultimately to Parliament next
fall.

Special Consultation with the

Media

A special consultation with dis-
tinguished representatives of the
media, the Bar and the Bench to
discuss the Commission's forth-
coming Working Paper on public
and media access to the criminal
process was held in Toronto this
year. Among those who attended
the meeting were: June Callwood
(The Globe and Mail); Jim Reed
{CTV, “Wb™); Ron Haggart (CBC,
“The Fifth Estate™); Murdoch Davis
(The Oftowa Citizen); Lynden
Maclntyre (CBC, “The Journal™);
Vieki Russell (CBC, “The Na-
tional”); Bodine Williams (“CTV
News™); Daniel Henry (CBC); Ray-
mond Giroux (Le Soleil); Harold

Levy (The Toronto Star), Philip
Anisman; Casey Hill; Clayton Ruby;
Edward Greenspan, Q.C., Michel
Proulx; David Scott, Q.C.; David
Lepofsky; Alan Borovoy (Canadian
Civil Liberties Association); and
Mr. Justice Charles Dubin of the
Ontario Court of Appeal. A lively
and fruitful discussion of the com-
peting values in maximizing both
freedom of the press and an
accused’s right to a fair trial took
place. The meeting was extremely
successful in focusing our attention
on the fundamental philosophical
issues at stake in this area of study.
The Commission is hoping to hold
consultations with media and legal
experts on this subject again in the
near future.

Other Consultations

As well as the above special
formal consultations, members of
the Commission have met with the
Canadian Advisory Council on the
Status of Women to discuss issues
of mutual concern, including por-
nography and sexual assault. Many
of us have participated in present-
ing papers at conferences such as
the Canadian Institute for Ad-
vanced Legal Studies, the Eightieth
Annual Conference of the Canadian
Association of Chiefs of Police, the
Canadian Institute for the Admin-
istration of Justice Seminar on
Sentencing, and annual meetings
such as the Annual Meeting of the
Canadian Association of Law
Teachers, the Law and Society
Agsociation, and the Mid-Winter
Meeting of the Canadian Bar Asso-
ciation held in 5t. John's,
Newfoundland.




Co-operation
with Other
Institutions

uring the course of the last

year, the Commission contin-
ued to co-operate with many other
institutions involved in law reform
activities. We met with committees
of Parliament, including the Stand-
ing Committee on Justice and Legal
Affairs and Public Accounts. Our
co-operation with the two legal
departments of Government — the
Department of Justice and the
Department of the Solicitor Gen-
eral — in the Accelerated Criminal
Law Review continued apace. We
remained in contact with the Ca-
nadian Judicial Council, the Cana-
dian Judges Conference, the Cana-
dian Institute for the Adminis-
tration of Justice, the John Howard
Society and the Canadian Criminal
Justice Association.

We continued our close co-
operation with other Canadian law
reform agencies and similar bodies
around the world. The Law Reform
Conference of Canada, which is an
association of Canadian law reform
agencies, jointly sponsored our
Seminar on the Future of Law
Reform. We also attended their
annual meeting in Winnipeg. We
continued to publish the newslet-
ter, Law Reform, three or four
times a year. It contains news from
the various law reform bodies in
Canada and abroad. We assisted in
the organization of a Law Reform
Day at the Eighth Commonwealth
Law Conference. We have hosted
Ottawa visits by law reformers
from the United Kingdom, Aus-
tralia, New Zealand and several
African and Asian countries.

As in other years, the Commis-
sion worked closely with the Ca-
nadian Bar Association. We re-
ported, as is our custom, to both
the mid-winter meeting and the
annual meeting. As noted earlier in
this Report, we jointly organized
the Law Day dinner in Ottawa, at
which the guest speaker was the
Honourable John C. Crosbie. At
this dinner, the first annual Scales
of Justice Awards were presented
to media figures who contributed
to a better understanding of the

legal system of Canada. The Awards
were presented by the Chief Justice
of Canada, the Right Honourable
Brian Dickson, on behalf of the
Canadian Bar Association and the
Law Reform Commission of
Canada. We also participated in
several Canadian Bar Association
section meetings and remained in
contact with the President, the
executive and staff.

The Commission contimied its
close association with the Cana-
dian Association of Law Teachers,
helping to organize its annual
meeting in Winnipeg, and consuit-
ing with the criminal law and
administrative law teachers at that
time. We maintain a summer re-
search intern programme, as well
as contact people in each Canadian
law school. This year, the CALT-
LRCC Award for an outstanding
contribution to legal research and
law reform went to Professor R.
Dale Gibson of the University of
Manitoba. His novel acceptance
speech, which was in the form of
a poem, follows:

BEASTS OF ACADEME
The scholarly life
is said to be pastoral:
strolling meadows & groves
thinking thoughts that arc ast{o)ral.
But I'm here to assert
that description’s a bungle;
the groves of academe
are really a jungle.
The creatures that lurk there —
the birds, beasts & fishes —
are wildly exotic
and frequently vicious.
Take, for example,
the scholarly boar
who impales the unwary
on fine points of yore.
Or the white-thatched committee-bird
whose malevolent best
keeps more gifted than he
from the tenure-track nest.
Now, some of these fauna
are strictly conceptual,
and these are the ones
[ find most perplexual.
For instance, a beast
that I'd vote for extinction
15 the slithering, slinking
common law distinction
which renders its victims
incurably lame;
for them — everything's different
and nothing's the same.
(Pour nos collégues québécois
qui ont un attre systéme,
rien n'est pas différent,
toutes choses sont les mémes.)

But of all these fierce creatures
of fin, fur or feather

there's one more ferocious
than all put together.

More fearsome by far

than three hippopotami:

the venomous, full-fanged
fallacious dichotomy.
Dichotomies devastate
devour & destroy ya.

They're especially crippling,

it seems, for the lawyer,
Who's reduced, post attack,
to utterances feeble,

such as: “Ours is a system

of laws, not of people.”

Now, a lawless society

would sure be Draconic

but discretionless law

is simply moronic.

Call it judgment or wisdom —
however you style it —

law sans humanity

is a place without pilot.
Another dichotomy

stalking the tomes

long ago ambushed

the great Justice Holmes.

An attack by the beast
turned Holmes demagogic,
saying: “Law's all experience
rather than logic”

When lawyers talk nonsense
plain folks don't trust us.
Logic, they know, is as crucial to law
as consistency to justice.
Experience is important

to keep touch with reality
but law without consistency’s
a bonnet for brutality.

The great debate about the Charter’s
becoming guite monotonous
since most combattants have
succumbed

to reasoning dichotomous.

Some keep declaiming
with dull repetition:

“The only safe guardian

of right’s the politician.”
The other persuasion
refuses to budge

from placing their sole
faith and trust in the judge.
There are sadly few scholars
aware the sound growth
of freedoms and rights
needs the efforts of both.

S0 my message, dear colleagues
in case you have missed it:

if tempted to dichotomize

do your best to resist it.

For the venomous, full-fanged
fallacious dichotomy

is more to be feared

than a frontal lobotomy.

Dale Gibson
1986
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Operations

he operations of the Commis-

sion are the responsibility of
the Secretary of the Commission,
who is the ranking public servant
of the Commission. He is assisted
by the Director of Operations.

Meetings

Activities continued again this
year at a brisk pace. The Commis-
sion held twenty-four formal
meetings.

Regional Operations

Within a year of its establish-
ment, the Commission had opened
a Québec regional office, located
in the city of Montréal. This
presence in the civil law province
has proved invaluable to the Com-
mission in the fulfilment of its
statutory responsibility to reflect
“the distinctive concepts and insti-
tutions Of [both] the common law
and civil law legal systems in
Canada, and the reconciliation of
differences and discrepancies in
the expression and application of
the law arising out of differences
in those concepts and institu-
tions; ..."" (Law Reform Commis-
sion Act, s. 11(b)) The Commission
is well “attuned” to the thinking
and aspirations of the legal com-
munity and the general public in
Québec.

Through smaller operations in
Vancouver and Toronto, the Com-
mission maintains a presence
which is conducive to a more
active involvement of Canadians in
federal law reform in these regions
of the country.

Official Languages Policy

Once again the Commissioner of

Official Languages, in his report
for 1985, recognized the excellent
record of the Commission in the
application of the official languages
policy. For the ninth consecutive
vear now, the Commission has
received tributes from the Official
Languages Commissioner; in 1983,
“consistently high achiever”; in
1982, “top marks”; in 1980, “rates
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high”; in 1979, “excellent” The
Commission intends to maintain its
record.

Library

The library of the Law Reform
Commission maintains a core col-
lection of Canadian and foreign
legal materials and publications of
other law reform bodies from
around the world. Books and
documents in other fields are
acquired as needed, depending on
the priorities of the Commission’s
projects. The library provides ref-
erence and interlibrary loan serv-
ices to support the needs of the
research staff.

Following a reorganization of
Commission premises this year,
some additional space was ac-
quired in an area adjacent to the
library. As a result, we have been
able to provide more convenient
access to a major portion of the
collection which was removed from
storage and placed on open stacks.

Also this year, in keeping with
its policy of gradual modernization,
the library acquired the DOBIS
Search Service, an on-line retrieval
system offered by the National
Library of Canada. This system
provides access to over four mil-
lion bibliographic records and will
improve delivery of interlibrary
loan services.

Personnel

As in the past, during the fiscal
yvear under review, ending March
31, 1986, the personnel strength of
the Commission varied according
to seasonal and functional factors.
The Commission utilized the serv-
ices of seventy-four research con-
sultants at some point during that
period (see Appendix H). They
were all retained on a contractual
basis in accordance with subsec-
tion 7(2) of the Laow Reform
Commission Act. All of the support
staff, with the occasional exception
of temporary office assistants, are
public servants. The Commission
this year used forty-six of the forty-
seven authorized person years.

Not included in this figure, but
worth mentioning, are certain tem-
porary employees whose assis-
tance to the operations of the
Commission has been invaluable.

The Commission's huge mailing
operations at the time of releases
of new publications were greatly
helped by the assistance of persons
sponsored by the Ottawa and
District Association for the Men-
tally Retarded.

Information Services

The law reform message was
carried to the Canadian public
through the media, several of them
taking an active interest in the
Commission's work. We have dis-
covered over eight hundred articles
and editorials commenting on our
publications during the year. The
Commission, through its members,
has always made itself available
for interviews. This year more than
150 interviews were conducted and
aired by such television pro-
grammes as “The National,” “The
Journal,” “Téléjournal” “Le Point,”
“Droit de parole,” “Webster Show,”
“Canada AM,"” “Morning Side,” “Ce
Soir,” “W5h,” “Newsday,” “The Fifth
Estate”; and radio programmes
such as “As It Happens,” “L'infor-
mateur,” “Présent national” “La
filiéere,” “Prisme,” “L'événement,’
“Ontario Morning,” “Speaking Out,”
“Edmonton Today” “CKO Radio
News,” “Metro Morning,” “Vie pri-
vée,” “Day Break,” “Impact Alman-
ach,” “All in a Day,” “Saskatchewan
Today;” “The House,” “Insight,”
“Afternoon Show” and “D’'un soleil
a l'antre”” We have also published
several “Dialogue on Law Reform”
pages in the National, the Cana-
dian Bar Foundation newspaper, in
addition to six special features
about our new Reports and Work-
ing Papers, in Barreau '86 of the
Québec Bar and in The Lawyers
Weekly. These same features were
carried by many of the 7356 English
and 168 French community news-
papers to whom we have provided
camery-ready proofs,

Finances

For 1985-86, the Commission
was alloted a sum of $5,049,000. As
a result of the federal government
restraints programme, the Commis-
sion’ was successful in implement-
ing costreducing measures which
vielded a saving of approximately
$515,000. (Please refer to table on
p. 27 for budget breakdown,; figures
are still subject to final audit.)




Operating Budget

03 Information

05 Rentals

TOTAL
Arount unspent

FISCAL YEAR 1985-86

Expenditures by Standard Object”

01 Personne] Salaries & Wages
(including employee benefits)

02 Transportation & Communications

04 Professional & Special Services
06 Purchased Repair & Upkeep
07 Materials & Supplies

09 Furniture & Equipment
12 Other Expenditures

* Figures supplied by Supply and Services Canada

1,704,433

392,079
260,777
1,914.270
73,502
21,597
124,244
42,060
188

4,533,149

$
5,049,000

4,533,149
515,851

General Administration

Included under this heading are:
information and library services,
records and material management,
communications, text processing
and secretarial services. During the
year under review, considerable
savings were realized with the
reorganization of secretarial serv-
ices, modifications to publications,
distribution lists as well as distri-
bution methods.

Auditor General

The Commission has acted on
the recommendations made by the
Anditor General in his March 31,
1985 report to the House of
Commons. Several recommenda-
tions have since been implemented
in the area of administration and
financial controls, as well as proj-
ect management and contract
administration. The other recom-
mendations will be acted on before
the end of the fiscal year.

Visitors

uring the year under review, we

were pleased to receive the
following visitors at the
Commission:

Dr. Adamsgke Andres, Criminal Law
Teacher, Torun, Poland

M. Paul Falcone, Conseil d'Etat, Paris,
France

The Hon. Justice C.H.E. Miller, EB.S,,
Judge of Appeal and Chairman of the
Kenya Law Reform Commission

Mr. George K. Waruhiu, Kenya Law
Reform Commission

The Hon. Justice Mrs. E. Owvor,
Kenya High Court and Commissioner,
Kenya Law Reform Commissicn

Mr. JA. Couldrey, Kenya Law Reform
Commission

Mr. E.O. Abang, Secretary, Kenya Law
Reform Commission

Mr. K. Hoshino, Professor of Anatomy
and Chairman of the Committee on
Medical Ethics, Kyoto University,
Japan

Dean Emanuel Peyreda, Faculty of
Law, University of the Andes, Bogot4,
Columbia

Dean Ma Ke-Chang, Department of
Law, Wuhan University, China
Professor He Hua-hui, Department of
Law, Wuhan University, China

Sir Owen Woodhouse, President of
the Court of Appeal of New Zealand

Mme Marie-José Mandine, Associa-
tion 803 AgressionConflits, Paris,
France

M. Maurice Mandine, Association
508 Agression/Conflits, Paris, France
Father Paul Béchard, Madonna
House, Combermere, Ontario
Professor Anne Bayefsky, President,
Canadian Section, Association of
Philosophy of Law, Ottawa

Ms. Claire Bernstein, Lawyer, Col-
umnist and Consultant, Morntréal

Mr. Alan Harding, Home Office,
London, England

Mr. Ken Keith, Chairman, Law Com-
mission of New Zealand

S.E. Benjamin Itoe, Minister of Jus-
tice, Cameroun

M. Louis Gabriel Djeudgang, Procu-
reur général prés la Cour Supréme,
Cameroun

M. Momo Mpidjoue, Conseiller tech-
nique i la Présidence, Cameroun

M. Foredey Kosob, Professeur, ¥Fa-
culté de droit, Université de Yaoundé,
Cameroun

S.E. Philemon Yang, Ambassadeur du
Cameroun, (ttawa

Mr. Albert Eser, Director, Max Planck
Institute, Frieburg, Germany

Mr. J. Michael Foers, Inland Revenue,
London, England

Professeur Catherine Labrusse-Rio,
Université de Paris, France

Dr. Claire Ambroselli, Institut na-
tional de la santé et de la recherche
médicale, Paris, France

M. Christian Byr, Magistrat, Ministére
de la Justice, Paris, France
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APPENDIX A

REPORTS TO PARLIAMENT

The Reports along with the re-
sponse of Parliament and other
institutions to our recommenda-
tions are listed below.

1. Ewidence (1975)

An Act to enact the Access to Information
Act and the Privacy Act, to omend the
Federal Court Act and the Canada Fvidence
Act and to amend certain other Acts in
consequence thereof, S.C. 1980-81-82-83, c.
111 {Cade ss. 43(4), 89(c)).
An Act to amend the Criminal Code in
relation  to  sewuol offences and  other
offerces ogainst the person and to amend
certain other Acts in rvelation thereto or in
consequence thereof, S.C. 1980-81-82.83, c.
125 (Code s. B8(H)).

Young Offevders Act, 3.C. 1930-81-82-83, c.
110 (Code 8s. 16, B1).

Canadian Charter of Rights and Freedoms,
Caonstitution Act, 1982, Part [ of Schedule
B, Canada Act 1982, c. 11 (11.K.), 5. 24(2)
(Code s. 15).

2. Guidelines — DMspositions and Sen-

tences in the Criminal Process (1976)

Young Offenders Act, 3.C, 1980-81-82-83, c.
110 {Code ss. 26, H1).

Publication of a policy paper by the
Government. of Canada, Sentencing (Febru-
ary 1934)

3. Gur Criminal Low (1976)

Publication of a policy paper by the
(tovernment of Canada, The Criminal Low
tn Canadian Society (August 1982),
Criminat Law Amendment Act, 1385, 8.C,
1985, c. 19 (Repeal of Cade ss. 423{2)
(Conspiracy) and 253 (Venereal Diseases)).
Report of the Special Committee on Pornog-
raphy and Prostitution (Paul Fraser, Chair-
man}, Pornography and Prostitution {1985).
4. Expropriation (1976)
Amendments to National Energy Board Act
(Bill C-60), 5.C. 1980-8§1-82-83, c. 80, assented

to December 8, 1981, proclaimed in force
March 1, 1983,

5. Mental Disorder in the Criminal
Process (1976)

Proposed Amendments to the Criminal

Code (Mental Disorder), The Minister of

Justice, June 23, 1986.

6. Family Law (1976)

Publication by the Departiment of Justice of

a booklet entitled Diwvree Law in Canado:
Proposals for Change {1984).

An Act to Amend the Divorce Act, 5.C. 1986,
. 3

Dvivoree Act, 19585, 5.C. 1986, c. 4.
7. Sunday Observance (1976)
R. v. Big M Drug Mart, [1985) 1 S.C.R. 295,

8. The Erxigibility to Attochment of
Remuneration Payable by the Crown
in Right of Canoda (1977)
Garnishment, Atlachment ond Pension
Diversion Act, 8.C. 1980-81-82-83, c¢. 100,
5.5,

9. Criminal Procedure — Part I:
Miscellaneous Amendments (1978)
Criminal Law Amendment Act, 1985, 5.C.
1985, c. 19. (Code ss. 464, 485(2), 485(3),

486, 491, 495, 553.1 and 574(5)).

0. Serual Offences (1978)

An Act lo amend the Criminal Code in
relation to  serual offences and other

offences ugainst the person and o gmend
certain other Acts in relation theretn or in

consequence theveof, S.C. 1980-§1-82-83,

c. 125,

11. The Chegque: Some Modernization
(1979)

Bill C-19, “An Act to amend the Criminal
Code ..." first reading February 7, 1984, The
Minister of Justice.

12. Theft and Froud (1979)

Bill C-19, “An Act to amend the Criminal
Code ... first reading February 7, 1984, The
Minister of Justice.

13, Adwvisory and Fnvestigatory Comamis-
sions (1980)

Under consideration by the Department of

Justice.

14, Judicial Review and the Federal Court
(1980)

Minister of Justice's Draft proposal to

amend the Federal Court Act (August 29,

1983).

5. Criteria for the Determination of
Death (1981)

Under consideration by the Department of

Justice.

16. The Jury (1982)

Crimined Law Amendment Act, 1985, 8.C.

1985, ¢. 19. (Code ss. 554(1), 560(1}).

17. Cuntempt of Court (1982)

Bill C-19, “An Act to amend the Criminal
Code .. first reading February 7, 1984, The
Minister of Justice.

18. Obtaining Reasons before Applying
Jor Judicial Scrutiny: Fmmigration
Appead Board (1982)

Under consideration by the Department of

Justive.

19. Writs of Assistance and Telewarrants
(1983)

Criminal Law Amendment Act, 1885, B.C.

1985, ¢. 19.

20. Euthanasia, Aiding Suicide,
and Cessation of Treatment (1983)

Under consideration by the Department of

Justice,

21. Imvestigative Tests: Alcohol, Drugs
and Driving Offences (1983}

Criminal Low Amendment Act, 1985, 5.C.

1985, c. 19.

22, Disclosure by the Prosecution (1984)

Under consideration by the Department of

Justice.

23. Questioning Suspects (1984)

Under consideration by the Department of

Justice.

24. Search and Seizure (1985)

Criminal Law Amendment Act, 1985, 5.C.
1985, ¢. 19.

28, Obtaining Forensic Evidence: Investi-
gative Procedures in Respect of the
Person (1985)

Under consideration by the Department of
Justice.

26. Independent Administralive Agencies
(1985)

Under consideration by the Department of
Justice.

27. Disposition of Seized Property (1986)

Criminal Law Amendment Act, 1985, 8.C.
1985, ¢. 19.
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33. Homicide (1984). 117 p.
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35, Defamaiory Libel (1884). 99 p.

36. Domage to Property: Arson (1984).
44 p.

37. Extraterritorial Jurisdiction (1984).
210 p.

38, Assault (1984). 59 p.

3. Post-Seizure Procedures (1985). 77 p.

40. Legal Status of the Federal Adminis-
tration (1985). 106 p.

41.  Awrest (1985). 143 p.

42. Bigamy (1985). 32 p.

43. Behaviour Alteration and the Crimi-
nal Law (1985). 48 p.
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45. Secondary Liability (1985). 63 p.

46.  Omissions, Negligence and Endanger-
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47, Flectronic Surveillance (1986). 109 p.
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APPENDIX C

PUBLISHED STUDIES, STUDY
PAPERS, BACKGROUND PAPERS
AND CONFERENCE PAPERS

ADMINISTRATIVE LAW

1. Anisman, Philip. A Crtalogue of Discre-
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Requlatory and Administrative Pro-
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ergy Board: Policy Procedure anwd
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Administrative Law Jurisdiction
(1977). 117 p.
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Unemployment Insurance Benefils: A
Study of Administrative Procedure in
the Unemployment Insurance Com-
massion (1978). 342 p.

8. Seminar for Members of Federal Ad-
ministrative Tribunals, April 5-7, 1978,
Speakers’ Remarks (1978). 253 p.

9. Fox, David. Public Participation in
the Administrative Process (1979).
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10.  Franson, Robert T. Access to Informa-
tion: Independent Administrative
Agencies {1879). 80 p.

11. Issalys, Pierre. The Pemsion Appeals
Board: A Study of Adwministrative
Procedure in Social Securily Matters
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12, Janisch, H.N., Pirie, AJ. and Charland,
W. The Regulatory Process of the
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ministrative Tribunals, March 19-22,

17.
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C.C. Johnston {1979). 90 p.
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of Independent Administrative Agen-
cies (1979). 190 p.

Kelleher, Stephen. Canadae Labour
Relations Board (1980). 106 p.
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Johnston, C.C. The Canadian Radio-
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APPENDIX D

UNPUBLISHED PAPERS
PREPARED FOR THE LAW
REFORM COMMISSION

The following papers supplement the
complete list of unpublished papers
contained in the Fourteenth Annual
Report 1984-1985. Unpublished papers
are available for consultation in the
Commission’s library and can be pur-
chased on microfiche from private
companies. Please contact the Com-
mission for additional information.

Bayefsky, Anne F. “Public Interna-
tional Law in the Canadian Legal
Context: In Particular, the Context of
the Canadiun Charter of Rights and
Freedoms and Legal Rights™ (1985).
64 p.

Appendix A. The Major Interna-
tional Conventions and Other In-
ternational Documents and Charter
Sections 7-14 (Section by Section).*

Appendix B. The Major Interna-
tional Human Rights Conventions
{in Whole) Which Contain Provi-
sions Related to Charter Sections
7-14.*

Appendix C. The Major Interna-
tiohal Human Rights Documents
Other than Conventions {in Whole)
which Contain Provisions Related
to Charter Sections 7-14.*

Appendix D. Other Conventions
and International Documents Re-
lated to Charter Sections 7-14. 1.
Arrest, Detention and Imprison-
ment {4 vols). 2. Treatment of
Prisoners (2 wvols.). 3. Detention
and Mental Ill-Health. 4. Law En-
forcement. 5. Capital Punishinent.
6. Nazi War Criminals (3 vols.). 7.
Hate Literature. 8, Women. 9. The
[ndependence of the Judiciary. 10.
Terrorism. 11. Equality in the
Administration of Justice. 12, I)
Habeas Corpus, II) Juvenile Jus-
tice, [I[) Personal Data Protection,
IV} Access to Justice, V} Interna-
tionully Protected Persons, VI)
Child Abduction, VI[} Torture, In-
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VIII) Medical Ethics. 13. Reports
of the Committee on Crime Pre-
vention and Control.*
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Commission of Canada to the Stand-
ing Committee on Justice and Solici-
tor General Reviewing the Access to
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Chayko, Gary. “Conspiracy Law in
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Chayko, Gary. “The Law of Conspir-
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Cameron, Jarmnie, “The Rationales for
Openness in Judicial Proceedings

and the Rationales for Placing Limits
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Cohen, Stanley A. “The Charter and
Law Reform: The Role of the Consti-
tution in the Future Endeavours of
the Law Reform Commission of
Canada” (1986). 33 p.

Del Buono, Vincent. “Criminal Pro-
cedure: Classification of Offences”
{1982). 305 p.

Devlin, Richard F. “Politics and
Reason: The Quest for a Just Juris-
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{1985). 304 p.

Erasmus, Janet. “Pornography: Ob-
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Fitzgerald, Patrick, Fortin, Jacques,
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“Working Paper on Corporate Crimi-
nal Liability™ (1983). 77 p.

Friedland, M.L., “Tentative Draft
Working Paper on ‘Offences against
the Security of the State'™™ (1984).
9% p.

GGrant, Alan. “The Audio-Visual Taping
of Police Interviews with Suspects
and Accused Persons by Halton
Regional Police Force, Ontario,
Canada: An Evaluation: First Interim
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Hatherly, Mary E. “Constitutional
Jurisdiction in Relation to Environ-
mental Law” (1984}, 406 p.

Hatherly, Mary E. “Historical Discus-
sion: Homicide” (1984). 37 p.
Hatherly, Mary E. “Homicide in the
Criminal CGode” (1984). 93 p.

“Initial Progress Report on Accident
and Illness Compensation Schemes
Prepared for Manitoba Law Reform
Commission and Law Reform Com-
mission of Canada” (1986). 56 p.,
Appendices Al

Jorgensen, Birthe. “Study Paper on
Offences aguinst and by State Insti-
tutions and Persons ({Corruption,
Bribery and Breach of Trust)” (1983).
151 p.

Linden, Allen. “Taking Law Reform
Seriously” (1986). 700 p.

Linden, Allen and Fuerst, Linda.
“Some Tentative Basic Principles of
Criminal Procedure to Be Included
in ‘Our Criminal Procedure™ (1984).
7p.

Lillico, David. “The Canadian Film
Development Corporation: A Report
on Financial Incentives As Mecha-
nisms for Achieving Compliance with
Agency Objectives™ (1985). 183 p.
Luski, Lorraine. "Mass Media Effects
upon Pretrial and Trial Proceedings:

An Examination of the Empirical
Literature™ {1985). 81 p.

Martin, Diannc L. “Issues in (Obscen-
ity” (1983). 19 p.

Miller, Joyce. “Prostitution” (1985).
B8 p.

Mitchell, Heather. “Toxic Crimes:
Criminal Law Sanctions for Envifon-

mental Offences in Europe, Japan
and the U.S” (1984). 223 p.

Mohr, Renate, “‘Our Criminal Proce-
dure’: A Review of the Law Reform
Commission Values and Principles of
Criminal Procedure” (1584). 32 p.

Samek, Robert A. “Philosophy of Law
Reform"” (1976). 26 p.

Sheldrick, Byron M. “Presumplions
in the Criminal Law™ (1985). 113 p.
Smith, Lucinda. “Offences against
Social Institutions: Credit — Cur-
rency — Money” (1984). 179 p.
“Submission of the Canadian Bar
Association and the Law Reform
Commission of Canada to the Task
Force on the Reform of the House of
Commons” (1985). 23 p.

“Subtnission to the Subcommittee on
Equality Rights of the Standing
Committee on Justice and Legal
Affairs of the House of Commons”
(1985). 23 p.

Tremblay, Marie. “La Commission de
la santé et de la sécurité du travail
du Québec” (1985). 61 p.

“Written Comments and Suggestions
of the President and Certain Mem-
bers, Administrative Law Project,
Law Reformn Commission of Canada
to the Canadian Transport Commis-
sion Concerning Draft General Rules
of the Canadian Transport Comimis-
sion” (1981). 39 p.

* Not available on microfiche.

APPENDIX E

BOOKS, ARTICLES AND PAPERS
PUBLISHED INDEPENDENTLY

WITH LAW REFORM

COMMISSION INVOLVEMENT

The following is a supplement to
the list of 114 items that appeared
in Appendix E of the Fourteenth
Annual Report 1984-1985.
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Abella, R.S. and Rothman, M.L. Justice
beyond Orwell (Montreal: Yvon Blais,
1985).

Anisman, P. and Linden, AM. The
Media, the Couris and the Charter
{Toronto: Carswell, 1986).

Barnes, J, ed. Sports Violence ond Law
Reform: Proceedings of ¢ Consultation
Organized by the Institute for Studies
in Policy Ethics and Lew (LSFPL.)
and the Law Reform Commission of
Canade, Held at Corieton University,
April 26, 1954 {Ottawa: Institute for
Studies in Policy Ethics & Law, 1985).
Caims Way, R. “The Law of Police
Authority: The McDonald Commission
and the McLeod Report™ (1985), 9
Dalhousie L.1. 683.

Fitzgerald, P, ed. Crime, Justice &
Codification: Essays in Comimemora-
tion of Jacques Fortin. (Toronto:
Carswell, 1986).




6. Fortin, I “La codification de la régle
du oui-dire en droit canadien™ (1985),
3% (1 and 2) Revue juridique et
politique indépendance et coopération
290.

7. Lawler, LE. “Police Informer Privilege:
A Study for the Law Reform Commis-
sion of Canada” (1985), 28 Criminal
LQ. 91,

8 Levy, HJI A Reporters Guide to
Cenada’s Criminal Justice System
(Dttawa: Canadian Bar Foundation,
1986).

9. Linden, AM. “A Fresh Approach to
Sentencing in Canada” (19863, 485
R.CMP. Gazette 1.

10. Reid, AD. and Young, & H. “Administra-
tive Search and Seizure under the
Charter” (1985), 10 Queen's LI 392.

11. Stenning, P.C. Appearing for the
Crown: A Legal and Historical Review
of Criminal Prosecutorial Authority
in Canada {Cowansgville, Qué.; Brown
Legal Publications, 1986).

APPENDIX F

SOME ARTICLES ABOUT THE
LAW REFORM COMMISSION AND
ITS WORK

IN GENERAL

Barnes, J. “Law Reform” and “Law Reform
Commission of Canada” in The Canadian
FEneyclopedia (1985} at 987.

Barnes, J. “The Law Reform Commission”
in R.St.l. MacDonald and LP. Humphrey, eds.
The Practice of Freedom (Toronto: Butter-
worths, 1979) at 319,

Barnes, ... “The Law Heform Commission of
Canada” (1975), 2 Dalhousie LJ. 62.

Burke, A. “The Cornmission and Mr. Justice
Hartt” {19713, 2 Can. Bar J. (N.8.) 4.

Fortin, J. “La Commission de réforme du
droit du Canada: un bilan succint” (1982),
15 Criminologie 105.

Friedland, M.L. “The Work of the Law
Reform Commission of Canada” {1972), 6
Gazette H8.

Hurtt, EP. “[Law Reform] — Federal
Canada” (1671), 8 Col. L. Dr. Comp. 43.

Hartt, E.P. “Law Reform through Conscious-
ness-Raising” (1975), 9 Gazette 132.

Hartt, E.P. "The Limitations of Legislative
Reform” (1974), 6 Man. L.J. 1.

Hogarth, G. “The Law Reform Cemmission
Ax a Powerful Agent of Change: Fact or
Fantasy” (1976), 4 Crime et/and Justice 24,

Lyon, JN. "Law Reform Nceds Reform”
(1974), 12 Osgoode Hall L.J 422,

Marshall, A.T. “Law Reform Commission of
Canada” {1971), 2 Can. Bar J (N.8) 1.

Mewett, AW, "Editorial: Democratic Law
Reform” (1972-73), 16 Crim. LQ. 1.

Mewett, A.W. “Editorial: The National Law
Reform Commission” (1970-71), 13 Crim.
L. 133,

Muldoon, FC. “Law Reform in Canada:
Diversity or Uniformity™ (1983), 12 Man. L.L
257,

Muldoon, F.C. "What Influences Policy-
Makers? A Law Reformer's Perspective” in
I} Gibson and JK. Baldwin, eds. Law in «
Cynical Society? Opinion ond Law in the
19805 (Calgary: Carswell, 1985) at 381.

“National Law Reform Commission: Panel
Discussion,” [1966] Can. Bar Papers 1.

Ryan, EF. and Lamer, A, “The Path of Law
Reform™ (1977), 23 McGill L.E 519,

Ryan, WF. “The Law Reform Commission
of Canada: Some Impressions of a Former
Member” {1976), 26 UN.B.LJ. 3.

Samek, R.A. “A Case for Social Law Reform”
(1977), 55 Can. Bar Rev. 40%.

Schmitz, C. “Mr. Justice Allen Linden”
Ontario Lawyers Weekly, Sept. 30, 1983,
p. 6.

Spillane, N.J. “An Uncertain Step: The Law
Reform Commission of Canada and the
Legislative Process” Unpublished Thesis,
Dept. of Political Science, University of
Ottawa, 1979,

Strauss, M. “Ivory-Tower Image of Reform
Commission Dies Hard” The Globe ond
Mail, March 17, 1984,

Strauss, M, “Never-Never Land: Law Reform
Commission on Its Way to Respectability
after 13 Years of Growing Pains” The Globe
and Mail, March 16, 1934,

Turner, J “Law for the Seventies: A
Manifesto for Law Reform” (1971), 17 McGill
LI L

Twp, P. “La Commission de réformme du
droit du Canada: Expousé descriptif de ses
activités” [1984] Juriste international 17.

Vienneau, I. “Legal Think-Tank Has Monu-
mental Job,” The Toronto Star, Jan. 20,
1985, p. H1.

ADMINISTRATIVE LAW

Butt, 8. “Crown Immunity” (1956), 2 Admin.
L.l 24,

Fera, NM. “A Critical Examination of the
LRC's Proposals for Reform of Extradition
Review" (1977), 20 Crim, L4}, 103.

Fera, NM. “LRC's Proposals for the Reform
of the Federal Judicial Review System: A
Critical Examination and Counterpoise”
{1977, 8 Man. L.J 529,

(Ganz, G. “Parliament and Administrative
Agencies: A Study Paper Prepared for the
Law Reform Commission of Canada by
Frans Slatter,” [1984] Public L. 168.

“Independent Administrative Agencies (Re-
port 26) [Book Review]” (1985), %1 CLI('s
Legal Materials Letter 17.

“The Legal Status of the Federal Administra-
tion {(Working Paper 40} [Book Review]”
(1985), 9:1 CLIC's Legal Materials Letter 17.

Thomas, P.G. “Administrative Law Reform:
Legal versus Political Controls on Adminis-
trative Discretion” (1984), 27 Can. Pub.
Admin. 120,

Thomas, PG. “Courts Can't Be Saviours”
(1984), 5:3 Policy Options 24.

COMMERCIAL LAW

Baxter, LF.G. “Report of the Law Reform
Commission of Canada '‘The Cheque —
Some Modernization™ (1979}, 4 Can. Bus.
L 112

EXPROPRIATION

Todd, E.CE. “Working Puaper 9: Expropria-
tion” {1976), 8 Ottawa L. Rev. 294,

FAMILY LAW

Ancel, M. “Commission de réforme du droit
du Canuda, Etudes sur le divorce, et deux
annexes,” [1977] Rev. Int'l Droit Comp. 622

Castelli, M.D. “Etudes sur le droil des biens
de la famille” (1977), 18 C. de D. 204.

De Sousa, ML. "Maintenance on Divorce”
(1976), 8 Ottawa. L. Rev. 349,

Ferrier, LK. "Working Paper 1: The Family
Court” (1975), 7 Ottawa L. Rev. 247,

Jacobson, PM. “Working Paper 8: Family
Property” (1976}, 8 Ottawa L. Rev. 280.

Payne, JD. “Family Law Reform and the
Law Reform Commission of Canada” (1985},
4 Can. J. Fam. L. 355.

Payne, .LD. “Family Property Reform As
Perceived by the Law Reform Commission™
(1976), 24 Chitty's L.J. 288.

Rice, M.IB. "Working Paper 12: Maintenance
on Divorce™ (1976), 8 (ttawa L. Rev. 345.

Steel, FM. "Maintenance Enforcement in
Canada” {19853, 17 Ottawa L. Rev. 491,

Vanier Institute of the Family. “The Family
Court” {1875), 7 Ottawa L. Rev. 251.

Wires, D. “Working Paper 13: Divorce”
{1978), 8 Oitawa L. Rev. 3568,

EVIDENCE

Brooks, N. “The Law Reform Commission
of Canada's Evidence Code™ (1978), 16
Osgoode Hall LY 241,

Casswell, D.G. “The Law Reform Commis-
gsion of Canada, the Proposed Canada
Evidence Act and Statements by an Ac-
cused” (1985}, 63 Can. Bar Rev. 322.
Chasse, K.L. “The Meaning of Codification”
(1976), 35 CRN.5. 175.

“Corments on Evidence Code” (1976), 34
C.R.N.S. 63.

Cross, R, “The Proposed Canadian Evidence
Code und the Civil Evidence Act 19687
(1978}, 56 Can. Bar Rev. 306.

Delisle, R. and Brooks, N. “The Evidence
Project™ {1973), 4 Can. Bar J. (N.5.) 24,

Delisle, RJ. et al. “Compellability of the
Accused: A Comment on the Law Reform
Commission Working Paper” (1873), May
Criminal Law Audio Series, side 2, pt. 1.
Mewell, AW. “Edilorial: Reforming the Law
of Evidence” (1880), 22 Crim. L.Q. 385.

Mewett, AW “Law Reform Commission of
Canada: Report on Evidence” (1976), 18
Crim. L4). 155.

Muldoon, F.C. “Comment on the Law
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Parker, G. “National Law Reform Commis-
sion” (1975), 17 Crim. LAQ. 31.

“The Evidence Code” (1976), 34 C.EN.S. 26
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PROCEDURE

“Arrest (Working Paper 41) [Book Review]”
(1985), 9:1 CLIC's Legal Materials Letter 18.
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Arsenault, A. “"Les pouveirs de la police
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“Assault (Working Paper 38) [Book Review]”
{1985), 833 CLIC's Legal Materials Letter 12,

Barnes, I “Criminal Law Reform: Canadian
Style,” [1976] Crim. L. Rev. 289,

Barnes, J. and Marlin, R. “Radical Criminol-
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of Sentencing and Dispositions” (1975), 7
Ottawa L. Rev. 262,

“Bigamy (Working Paper 42) [Book Re-
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Branson, C.0M). “Discovery and Proceed-
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the Working Paper (No. 7) on the Diversion
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Canadian Criminology and Corrections As-
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[Book Review]” (1984), 81 CLIC's legal
Materials Letter 9.

Del Buono, VM. “Mental Disorder: A Crime”
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Ewaschuk, E.G. “The Criminal Process and
Mental Disorder™ {1976), 8 Ottawa L. Rew
371.

“Extraterritorial Jurisdiction (Working Pa-
per 37) [Book Review]” (1985), 8:3 CLICs
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Public Law (Lyon), State Doctorate (Law)
(Lyon); Member, Québec Bar. Legal Status
of the Federal Croum; Crown Procedural
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