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Biil No. 277, for the relief of Anita Falton
Corheil—NMr, Hunter.

Bill No. 278, for the relief of Sonia Lipp-
. Cohen—DNIr, Hunter.

il Ho. 278, for the relief of Margaret
st Peniston Rex.—Mr, Hunter,

2 Mo, 280, for the relief of Phyllis Adair
oer Sinith—Mr, Hunter,

DiH] Xo. 281, for the relief of LKlzabeth
faiine Emmett Lightbody—Mr., Hunter.

;31 Wo. 282, for the relief of Madeleine
Vietovia Coussement Rolland.—-Mr. Hunter.

Biiil No. 282, for the relief of Julia Frances
Jinn Radeliffe—DMr. Hunter.

I3l No. 284, for the relief of Eileen Theresa
Durgess Cowan.—Mr, Hunfer, )

il No. 285, for the relief of Christina
Fimmanue! Papadakis Banks-—-NMr. Hunter.

Bill No. 288, for the relief of Grace Con-
roity Houde—DNMr. Hunter.

Bill Na. 287, for the relief of Marion Eliza-
bk Davis Esson,—Mr, Hunter.

Kt oo 288, for the reliet of Morris Gold-
—nir. Hunter.
‘. 289, Tor the relief of Edith Marie
Trelvaven Younkie—Mr., Hunter.

DUl No. 290, for the relicf of Irene Dorothy
n Munn.—Mr. Hunter,
No. 281, for the relief of Margaret
e Black Kirk.—Mr. Hunter,
Hill No. 292, for the rclief of Irene Bertha
strick Faubert dit Masson,—Mr. Hunter.

Bl No. 283, for the rclicf of Marie Char-
bitte Yvonne Giscle Giguere Larocgue—Mr.
Hunter.

T3l No, 294, for the relief of Albert Pigeon.
——>Ir. Hunter.

Mintion agreed to and bills read the second

e,

Mr. Speaker: The business under public and
private bills having been completed, the
beatse will revert to the business under con-
sulevation at five o’clock.

CRIMINAL CODE
BEVISION AND AMENDMENT OF EXISTING STATUTE

The house resumcd, from Friday, February
12. consideration in eommittee of Bill No., 7,
tespecting the eriminal law—Mr. Garson—
Ar. Robinson (Simcoe East) in the chalr.

The Chairman: I understand that we were
eonsidering clause 163 when the committee
tose previously. Shall the clause carry?
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On clause 163—Offensive volatile substance. .

Mr, Diefenbaker: I should like to ask the
minister a question regarding a suggestion
made a week ago today respecting some
amendment to the section in guestion in order
to cover the polintion of streams. 1 am not
going to repeat the arguments advanced on
the last occasion this matter was up, but
generally speaking I feel that something
should be done under the Crimingl Code to
meet a situation that will becorne increasingly
difficult as the years go by.

We have a situation on the Ottawa river
as a result of pollution that has brought
representations to the governments of hoth
the provinces of Ontario and Quebec as to
the need of doing something to meet a con-
dition which is detrimental in some cazes {o
the health of individuals, and in eother cases
dangerous o fisheries. :

The latest report I have from the city of
Prince Albert, and other localities through
which the North Saskatchewan river flows, is
that the condition of the water is still such
that few people dare drink any of it. The
odour is beyvond description, How dangerous
the water will be ic the individual has not
een determined yet; but, Mr. Chairman, it is
of interest {o know that my information is
that the Canadian National Raillways have
found that without any ireatment the waler
of the North Saskatchewan river in its present
polluted condition is a very active agent for
the removal of scaling in lccomotive hoilers.
That would seem to indicate that it would not
be too congenial to the health of human
beings. I think that is an understatement on
my part. i

However, I do rise once more to suggest
to the Minister of Justice that the section in
guestion, and the next one twice remaoved,
be allowed to stund so that further considera-
tion may he given by the Department of
Justice to the utilization of these sections
as a means whereby more control may be
achieved under the law over the pollution of
rivers that pass through two or more prov-
incos. - The other night the minister said
the law of Manitoba was such as to meet
the conditien of affairs which existed on the
North Saskatchewan river. We have heallh
laws in Saskatchewan, too, but neither the
province of BManitoba nor the province of
Saskatchewan can do anything by the en-
forcement of the laws of their respective
provinces to cover pollution taking place
in another province.

In the United States consideration has heen
given to this problem under the powers con-
tained in the statutes conirolling interstate
commerce or interstale fransportation. The
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pollution of streams is relatively new. It
did not exist when the Criminzal Code was
codified some 62 years ago. There is no
power in the legislatures of the provinces;
other than the legislaiure of the province
where the pollution takes place, to punish
wrongdoing conseguent upon the pollution of
streams.

The North Saskatchewan river is the only
source of water for human consumption in
the cities of Battleford and Prince Albert
and the town of The Pas. The Minister
of Justice stated the other night that an
amendment of the nuisance sections fo cover
pollution would not help. Certainly it would
help, provided there was evidence sufficient
to pin the guilt upon those who were respon-
sible for the pollution.

In making the appeal that the government
consider amending the nuisance sections to
cover the conditions which prevail teday on
the North Saskatchewan river at no time
did I suggest, nor do I now, that the mere
amending of the law would result in a con-
viction. But it would put teeth in the objec-
tions now bheing raised by the people of the
city of Prince Albert and these other urban
cenfres, and would place them in a position
when responsibility could be established so
they would be zble to act under the law.

During the last week thousands of people
in Prince Albert have hecome more and more
dependent upon wells throughout the country,
Many are having ice hauled from the South
Saskatehewan river, 30 or 35 miles away.
The mayor of Prince Albert, ¥Mr, Cuelenaere,
gpeaking in Prince Albert the other day, in
reference to a statement I had made that
this was indeed a national emergency which
existed along the North Saskatchewan river,
said it was a national disgrace that something
could not be done.

Without in any way entering into a con-
troversy as to the respective fields of federal
and provincial jurisdiction in connection
with rivers that flow through two or more

provinces, I think we would be taking a.

jong step forward to meet the problem of
poltlution, not only of the North Saskatche-
wan river but in other parts of this country.
No one wants to interfere with legitimate
industry finding a means of disposing of its
waste, but no one can justify industry using
the God-given sireams of this couniry upon
which the people depend for water for
human consumption as a means of dispos-
ing of their waste, with the excuse that there
is no place else to dispose of it.

The waste that is being poured into the
river today by one industry east of Edmonton
amoutits to 300 gallons a minute. Until this
Industry started to pour this effluent info the

[Mr. Diefenhaker,]
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river, the waste poured in by other industries
had noe effect on the water supply in Battle-
ford and Prince Albert. The odour of the
efffuent Irom this industry corresponds to
the odour of the water in Prince Albert,

That of itself is not sufficient evidence
upon which to conviet. I am not asking that
parliament convict anyone, as that is not
the power or responsibility of parliament.
But 1 do make an appeal to the minister to
permit amendments toc these sections so that
not only will it be an offence, as it is today,
to pour certain types of fluids inio sireams
in this country, but it will alsc be an coffence
to pour inio the God-given sources of drink-
ing water for ine people anything which has
the effec: of denying to the people as a whole
the righ: to use those waters.

It has been said that it would be costly
for this industry east of Edmonton, Alberta,
to chemically ireat this effluent so it would
not have a detrimental effect upon the water
of the North Saskatchewan river, Surely it
is no excuse for the public interest being
detrimentally afferted to say that an industry
would Znd it costly. The city of Prince
Albert tried to meet the situation—

Mr. Garsen: Perhans it would help my hon.
friend if I were to suggest that we would
have no objection at all to having clauses
163 and 165 stand. 1 think indeed it would
be desireble 1o do so until the facts in this
particular case of the North Saskalchewan
river shzll have been established. Even if
there were force in my friend's argument
that an amendment to the code was desirable,
I think we could draft the amendments much
more intslligently when we knew what the
facts were.

Mr, Diefenbaker: A matter of a few days
is not going to make the situation any better
or any woarse, since it has been going on now
for 97 days. I would appreciate it il the
minister in allowing these sections to stand
would fake up with the law officers of the
crown the guessiion of the type of amend-
ment thzt might be applicable to the condi-
tions thzt have existed, as the depariment
of healni has found them. I would also ask
that he secure from the law officers of the
crown sn opinion as io the degree io which,
in conseguence of a river passing through
two or three provinces, the jurisdiction of

the dominion is thereby brought into being.

Mr. Garsen: Mr. Chairman, we would deal
with all these guestions as a matter of course
in considering this subject. In fact some have
been given consideration already. But there is
another aspect to this matter which I am
sure the hon. member for Prince Alhert would
be the first to appreciate, namely that we {ry,
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in the exercise of our federal jurisdiction in
these matters, to encroach. as little as possible
on provineial jurisdiction and provinecial
rights. The provinces concerned have their
laws dealing with public health; and in a
matter of this kind, seeing that we are seek-
ing their co-operation in finding a sclution to
this problem, the least we could do would
be to hear what they have o gay as regards
the measures o be followed.

Mz, Campbell: Mr. Chairman, before this
clause is allowed to stand, and I think it
should be allowed to stand, I want to point out
that this situation has been going on, as the
hon. member for Prince Albert said, for over
90 days. It is only going to be a matter of
another 35 or 45 days before the river breaks
up. If something is not done before the river
preaks up, then the spring floads will come
down from the mountains and the chances
are that the efluents which arc causing the
trouble are going to be diluted to such an
extent that it is going to be a great deal more
difficult to find out what the trouble is, par-
ticularly a month or six weeks Irom now.
it would be easier to find out what the irouble
is now.

For the life of me I cannot see why that
plant could not be shut down for 24 hours.
We have scientists stationed at the 1l4-mile
spot, where they are now conducting their
tests, and after 24 hours with the plant shut
down, s iest could be made of that water.
1 am satisfied it would have cleared up to that
point. The plant could then be started up
again and other tests taken after allowing
stufficient time for the effiuent to get down to
that point. To me that is the only practical
way of doing if. At the moment we have a
number of scientists, and no doubti they are
the best we have, trying to decide which of
the different chemicals—and there are sup-
pased to be some 18 or more——is causing the
trouble and from which particular plant they
come,

On the 15th and 16th of January a delegation
from Prince Albert spent two days at Edmon-
ton, and they discovered the source of the
cfluent which is causing the trouble. The
health officers in Edmonton know where it
is coming from because they can see it. The
hon, member for Prince Albert said there
was a flow of 200 gallons—

Mr. Diefenbaker: 300 gallons a minute.

Mr, Campbell: —and I have been informed
that it is 2,000 gallons a minute. It has been
cut down to some extent, but they can see
that horrible yellow substance coming down
the river, To me the manner in which they
are tackling this problem is just stupid when,
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as I suggest, they can shui down this plant
for 24 hours by which time the water will
have cleared itself and then take the {ests,

They had the same kind of trouble with a
similar plant out in Texas. What did they do?
Thev followed the river down, found the
source of trouble, and ferced thai plami to
build an artificial lake inte which the efflu-
ent was directed. That is the solution to this
problem, This plant will have to pipe the
effluent to some other suitable spot. Where
the plant is situated at the moment there is
no room to make an arfificial lake. They are -
in a congested area. It will certainly cost
them money to deal with this problem, but
what is money when the health of 35,000
peaple is being affected? I think it is shame-
ful. If ithe Minister of Justice will do what
the hon. member for Prince Albert has sug-
gested and sce if the Iaw offices of the crown
can suggest & method of dealing with the
matter federally, we will be satisfled.

The action faken by the Minisier of
National Health and Welfare on Wednesday
helped quite a bit. He sent a wire. I have
read it carefully, and underneath it all it
seems to me that the Minister of National
Health and Welfare is beginning to feel that
something has to be done. Hon. members
here cannot realize the extent to which the
situation is being aggravated. The people in
that area are talking about sending a caravan
1,000 strong to Edmonton in order fo shame
and shock the people of the city into clearing
up the pollution. I had & letter from another
person recently which suggests that the
churches of Saskatchewan should hold a day
of prayer, in order to pray that the heart
of the premier of Alberta might be softened,
so he would do what the law of Alberta
will allow him to do.

I shall be quite satisfied if the minister
will do that. Let Alberta know that we are
beginning to be concerned down here, and
that if something is not done by their people
then we are going to deal with the matter
ourselves. I shall be satisfed to let this
clause stand.

Clause stands.

On clause 164—No apparent means of
support. :

Mrx, Knowles: I wonder if the minister
would say a word by way of comment on
the first three lines of this clause, which

read:
(1) Every one commits a vagrancy whe
{a) not having any apparent means of support
(i} lives without employment . . .
There may be some legal interpretation of
that which makes it read ail right, but it

2267
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sounds to me as though, bearing in mind the
fact that vagrancy is an offence punishable
on summary eonviction, it is rather strong.
I take it that anyone who has plenty of
money and lives without employment would
not be affected, but it would apply to those
who are broke and live without employment
and today there ars quite a few people in
Canada without employment.

Mr. Garson: I believe perhaps the best way
I could reply io my hon. friend would be io
refer him tc the manner in which the couris
have interpreted this language which he finds
so diflicuit, and I would refer him t{o the
case of Rex w». Bassett, where Mr. Justice
QOsler referred to an earlier enactment which
was similar in terms to the one we are dis-
cussing here and then said this:

In my opinion before a4 person can be convieted
of being a vagrant of this class he must have
acauired in some dsgree a character which brings
him within it, ag an idle person who having no
visible means of maintaining himself, i.e., nat “pay-
ing his way.,” or being apparently able to do s¢,
yet Iives without emiployment.

That is, one who presumably lives by
devious methods which are not apparent on
‘the surface. That is the best manner, I think,
in which {o explain the language of the
elause, but I might say, as my hon. friend
himself may know from his reading of the
newspapers from day to day, this clause is
taken from a very old section which has
been in the code for many, many years; and
in practice the magistrates do not seem to
have difficulty, such as my hon, friend has,
in applying it to the cases which come before
them,

Mr, KEncwiles: I take it that the meaning of
the word *lives” is nof just what is meant
by “exisis”. Rather it implies living without
having any means of living, in such a manner
as to raise a atiestion as 1o what is the source
of one’s livelihood.

Mr. Garson: I will not comment upon that.
If that is what my hon. friend takes it {o
be I will not argue with him, but I do not
say I necessarily agrce with him either.

Mr. Ellis: Is there any general rule of
thumhbh whereby a policeman can apprehend
a person under this section? Is a certain
amount of money reguired for a person fo
satisfy the law that he does possess visible
means of support? In other words, getting
down to a practical case, when would a
person be without visible means of support?

Mr. Garson: Speaking as one who, I must
confess, has had no experience at all in
this type of criminal work, I think the essence
of the matter is pretty much as I have just
stated it., Perhaps I might give my hon.
friend anotiher judicial guotation which may

[Mr. Knowles.] '
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help to elucidate the matter more than the
first quotation I gave. In Rex ». Riley Judge
Wurtele said:

The mere fact of living without employment is
hot an offence against the law, if the person I.i'.x";ig
without employment is able to do so, because e
has sufficient means either helonging to himself or
which are provided for him in a legitimate way.
The policy of the law against idlers is to protect the
publle against men whe, while avoiding labour and
employment. live by irickery and cheating and by
preyving upon other men, DBut where a person is
supported either by his own means or by his
parents, it cannot be presumed that he will have
to resort to unlawiul means to live and that bhe is
conseqguently a vagrant.

In other words, it is where a man is idle,
living without visible means of support and
yel living., It may not be possible in &
particular case to prove any illegitimate
activity against him, but the mere fact that
he is able to live, presumably by illegal
methods which cannot be proven, will
constitute vagrancey under this section.

Mr. Ellis; Tt seems to me this is very vague.

" Ordinarily under the law if 2 man is accused

of an offence we say that he is presumed
innocent until he is proven guilty, He must
be proven guilly of a specific offence. This
seems very vague. If my memory serves me
correctly, i seems 1o me there were cases
prior to the last war of persens hbeing
arrested for vagrancy simply because they
were without employment, were going about
the country looking for work, and in some
cases had no paerticular intent fo commit any
crime. ’

I should like to clear up this point. In
the event a person without money finds
himself in a strange community, perhaps in
the course of looking for employment, could
he be accused of vagrancy? He might be
without wisible means of support, without
money, perhaps without a permanent place
of residence. Would there be any possibility
of such a person being charged with
vagrancy?

Mr, Garson: i is quite impossible for me
to appear here as a sort of fountain of legal
opinions on hypothetical cases such as that
which my hon. friend has just stated. 1T
have indicated ihe eircumstances under
which, according fo the rulings of the two
judges whom I have guoted, an accused may
be found guilty when charged under the
section in the present code, I do not think I
can iHuminate the matter very much more
than that., I am sure my hon. friend has read
in the newspapers on numbers of oeccasions,
if he iz at all interested in items of this sort,
of men or women being brought before a
court under this section, and in actual point
of fact the magistrates’ couris do not seem
to have any great difficulfy in hearing such
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matters and in holding in proper cases that
rhe accused is guilty and in other cases dis-
missing the charge.

While I do not hold myself out in any
sense as an authority upon this branch of
the lawN}I do not think a man would be
brought up merely because he was looking
for work. But if, for example, it is notorious
in the police force that he is always being
around and never working, and cannot give
a satisfactory account of the means by which
he carries on in that way, I suppose they
would lay a charge against him. Then it
would be for the magistrate to decide upon
the evidence in the case that came before
him whether he thought the charge had heen
proven,

Mr. Diefenbaker: I find it difficult fo under-
stand why so many changes were made in
the vagrancy section. A reading of the mar-
ginal note would indicate that the new sec-
tion 164 constitutes sections 238 and 239 of
the code. T am afraid this has been widened
attogether too much, First I am going {o read
+he 0ld section 238, which is and has been the
law of vagrancy for a very long time. It
reads as follows:

Every one is a loose, idle or disorderly person or
vagrant whn,

{a) not having any vislble means of subsistence,
iz found wandering abroad or lodging in any barn
or outhouse, or in any deserted or unoccupied
building, eor In any cart or wagon, or in any
railway carriage or freight car, or in any railway
puilding. and not giving a good account of himself,
wr who, not having any visible means of maintain-
ing himself, lives without employment;

ib) being able to work and thereby or by other
means to maintain himself and family, wilfully
refuses or neglects to do so.

Then paragraph (e} deals with indecent
exhibitions. Paragraph (&) reads:

(d} without a certificate signed . . . by a priest,
clergyman or minpister | wanders about and
begs . . .

{e) luiters ¢on any street, road, highway or public
place. and obsiructs passengers . . . or by uslng
msulting language . . .

{f) causes. a disturbance in or near any street,
road, hishway or public place ., .

(g} by dlscharging firearms, or by rictous or dis-
arderly conduet fn any street or highway. want-
only disturbs lhe peace ... -

{h} tears down or defaces signs, breaks windows
or doors or door plates . . .

{i} being a common prostitute or night walker,
wanders In the fields, public streets or highways...

{§) having no peaceable profession or calling to
maintain himself by, for the most part supports
himself by gaming or crime, or by the avails of
nrostitution.

In the sincere desire to unify, the section
now reads:

(1) Every one commits vagrancy who

{3) not having any apparent means of support

(i} lives without empleyment . . .

1 think t{hat is widening the law of
vagrancy to too great an extent. Im an
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endeavour to umnify, the law of ‘vagrancy
will now cover anyone who, not having any
apparent means of supporti, lives without
employment. I believe that goes too far. I
think it could be used in its new form in a
manner that would be unjust and unfair.

Mr. Garson: Would my hon, friend care to
say in what way that paragraph differs from
238(a) which he quoted before?

My, Diefenbeaker: Because the words *is a
loose, idle or disorderly person or vagrant”
are cmitfed. The authorities to which the
minister referred were based on the words
“logse, idle or disorderly”. The omission of
those words—

Mr, Garson: If my hon. friend will look he.
will see that the existing law reads:

Every one is a Joose, idle or disorderly person or
vagrant . . .

Mr, Disfenbaker: Yes.

Mr. Garsor: The vagrant is the loose, jdle
or disorderly person.

Mr. Diefenbaker: With due respect and, as
the minister would say, after refiection, the
word “vagrant™ will be interpreted as it
always has been in the courts, according to
the ejusdem generis rule, and as incorporated
in wvagrancy, the locse, idle or disorderly
gualities.

I arn very much concerped zabout this sec-
tion in its present form. I see no reason
why the experience of years which required
that the crown chould prove that a person
was indeed, by his conduct, a loose, ldle or
disorderly person, should not be used feday.
T feel that the courts will conclude that any
person who does not appear fo be working
at the moment, and who has no apparent
means of support, will thereby be guilty of
vagraney. 1 would sugges{ the additien of
the words “looze, idle or disorderly person™
because as yveou know, sir, vagrancy is one
of those sections that is too often used {o
convict. I do not want o see, and I am sure
parliament does not want to see, the offence
of vagrancy extended beyond what it is to-
day. '

This brings to mind one further reference
that T am going to make at this time. In the
general amendments to the Criminal Code
something should be done to remedy the
situation which results in a jail sentence in
default of the payment of a fine. Unpder our
law many persons go to jail when a con-
vietion is registered because the aliernative
is jail, and the person is unable to pay the
fine. This reform was brought in some years
ago in Britain, and it has resulted in tens
of thousands of those who were unable io
pay fines, and who would otherwise have gone
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to jail, being freed from the stigma that falls
upon a person who is sent fo jail. I feel
that in this section the door will be opened
too widely to the conviction of those who
have no appareni means of support, and live
without employment.

One does not want to bring up personal
examples, but I know I can say with author-
ity of personal knowledge that there have
been occasions when members of this house
would have been in that position. They were
net leose, idle and disorderly; they just could
not get jobs. They were living, for the
moment, without employment. They did not
have money in their pockets. I believe that
if we do not maintain the present provisions
of the law of vagrancy we will make it, as
I said once before, a passport to jail because
of poverty. I would suggest that considera-
tion should be given to adding fo this section
the provision that everyone who is a loose,
idle or disorderly person commits vagrancy
if he does those things enumerated in para-
graphs (a) to {e).

I find it Qifficult to understand why, in the
interestz of comprehensiveness and unity,
these words were removed. If I know any-
thing about the authorities in the past, on
each occasion the judges have stated that
an isolated instance iz not sufiicient to make
a person a loose, idle or disorderly person.
That is a state of mind that must be con-
tinuing. The omission of these words makes
it possible for a person who is not working at
any particular time, and therefore apparently
living without employment, to be brought
befare the courts and charged with being a
vagrant. As I see it that is dangerous, and
I suggest reconsideration of this section.

Mr. MacInnis; I am in complete agreement,
Mr, Chairman, with the hon. member for
Prince Albert. T am glad that a person who
has a good knowledge of the law can explain
these things, because there are those of us
who, no matter how well intentioned we
might be, are unable to do so. I found that
when we were sitting on the parliamentary
commitiee last year there was a member who
was of great help {o us because of his legal
training.

I think it would be a mistake fo have the
offence described as not having any apparent
means of support or living without employ-
ment. These days a great many people live
without employment because they cannot get
employment. For that reason I would be glad
to have the minister give consideration to
inserting the words mentioned by the hon,
membee for Prince Albert.

[Mr. Diefenbaker.]
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I should like to know what is meant by
paragraph (} which reads:
—being a common prostitute or night walker is

found in a public place and does not, when reqguired,
give & good aceount of herself;

What kind of account would a person in
those circumstances give that would be con-
sidered good? It occurs io me such a person
would find it very difficult to give a good
account of herself, I am wondering just
what those words may mean, and just exactly
what kind of aceount suech a person would
have fo give to satisfy the law enforcement
authorities, :

Mr. Hendersan; I should like {o say a few
words on this section, if I may. Firstof all I
might say tkat I am quite sure no one
wants to place the name of vagrant on any
citizen, especially In a c¢ivilized community.
I do not think any police officer would like to
take someone from his comrunity and put
him in jail without real eause, I feel that
gur police, no matter at what level in Canada
today, properly administered will protect us
so that no one will be picked up without good
reason,

I think there is another point. Today we
hear from all sides of this chamber and from
various organizations that we want to protect
this eountry from communism, which we do
not want here. This might be a very good
section that we could use, with diserimina-
fion, to rightfully pick up certain perscns
within the confines of the law,

We must give the police every opportunity
to do their part in the administration of
justice in our country. This is particularly
triue because at the present time Canada is
growing very rapidly and is expanding in-
dustrially. There is considerable activity in
housing and other things of that nature.
Therefore we must put ourselves in the posi-
tion of giving those who are going to adminis-
ter the law In these communities the best
opporiunity to do it properly. If we read
clause 164(1} (a) (i) we see that it says:

Every one cormmits vagrancy who, not having any
apparcnt means of support, lives without employ-
ment.

The profective word in the subparagraph
is the word “lives” because, as I understand

'it, it would not be the fact that for ene day

he did not have food; rather the reference’
would be to the fact that he lived over a
period of time, and with the gualification as
set out in the section, “not having any ap-
parent means of support”.

Therefore I do submit that we would not
allow a person to go on living without em-
ployment over a period of time, such as is
implied in the word “lives”, without any
apparent means of support. If one of our



R

FEBRUARY 19, 1854

rilow ritizens is doing that it might he well
., have him brought before a court so that
-« character and past activitics could be
sooostigated.  In many instances there would
» no other means of investigating such
~renmstances other than by bringing him
ore a court, because there might be certain
Loivities he had been carrying on that could
ot be investigated. I feel that the clause
. it stands, for ihe reasons I have given,
spuld cover what we are trying to do in this
~rvizion of the Criminal Code.

Mr. Fulton: I venture into this matter with
wone difidence because, like the Minister
of Justice, I have not had any experience in
cases under this partieular elause, But I
wonder if the minister would not agree with
me that there is some force in the argument
thai what is being done now is changing the
vitence from one of being to one of doing.

in other wards, previously the offence was
vne of being a loose, idle or disorderly person,
or vagrant, Now the offence is specifically
made that of doing something, Previously,
in order to establish that a person was a
vagrant—that is, that he was guilty of the
uifence of being-—il was necessary to allege
and show a course of conduct. But it was
still necessary to establish from that course
uf conduct that he was a loose, idle or dis-
orderly person, or wvagrant.

In other words, you had to establish two
things; first, that he had been guilty of a
certzin course of action or conduct, and then,
ised upon such conduct and upon his
general character, that he was a loose, idle
or disorderly person, or vagrant. Now you
Itin not have to establish that he is a loose,
idie or dizsorderly person. You merely have
o esiablish a certain sef of facts wiih respect
to conduct, one of which is that he lives
without employment. You do not have to go
any further than that to prove that he is a
luose, idle or disorderly person, and he may
stind convicted on the mere fact that he
lives without employment.

! base that argument upon the authority
«f Tremeear, page 256, where it says:

Seetions 238 and 239 are unusual, In that the

uncvme here dealt with conzists not in doing, but
1 being, The deing of one or other of the things
spueified in section 233 makes the person a vagrant,
Lut is not in itself the ofence,
. I couple with that a citation from the sup-
bltment to Tremeear, which containg the
lecent case of Rex w», Konkin (1919) 2
Western Weekly Reports, at page 1225. This
s u girect guotation from the judgment in
that case, as follows:

The essence of the offence of being z loose, idle or
disarderly persoun lies in a course of conduct. This
may not he proven satisfactorily witheout evidence

t1]r‘-termr to the particular date and consistent with
¢ appellant’s conduet on that date. The account

83276145}

2271

Criminagl Code

rust be "good" in the sense that it negatives the
existence of the other ingredients (viz. wandering
abroad and lacking visible means of subsistence).

So it seems to me that case establishes
clearly that not enly must one prove cerialn
conduct or action, but he musi also prove
that this conduct, together with the accused’s
general character, make him a vagrant. But
it an accused can establish that he is of good
character, and his antecedent history nega-
tives the assumption of vagrancy, that is a
good defence to the action,

1 do nct think that defence will be avail-

_able any more. because he no longer has to

be proved to e a loose, idle or disorderly
person, or a vagrant, but merely has fo be
proven to have indulged in a certain course
of conduet as set out in the clause, So I
think one of ihe elements of the offence has
been removed by the very substantial change
in the wording of the new proposed clause.

Mr. Garson: Perhaps, Mr. Chairman, we
might call it six o'clock. I was going to say
that I think the hon. member for Kamloops
has provided the answer to the argument of
the hon. member for Prince Albert,

Mtr. Fulion; Oh, no, I have not.

Mr, Garson: And I shall explain why
when we resume at eight o'clock.

At six o'clock the commitiee took recess.

AFTER RECESS
The committee resumed at eight o’clock.

On clause 164—No apporent means of

support,

The Chairman: We wore dealing with
clause 164 when the commitiee rose at six
o’clock. Shall the clause carry?

Mr, Knowles: Just a minute; we were dis-
cussing this at six o’clock.

Mr. Garson: One of the purposes in the
drafting of this new consolidated code was
to condense what over the course of some
60 years had become a pretty voluminous
and wordy document. In the {erms of refer-
ence {o the commission the members were
specifically instructed to bring the code into
as short a compass as possible, consistent
with preserving its meaning, and that is
what they have endeavoured to do in this
sectionn which is now before the cominitiee.
If any hon. member wishes to compare the
extent of the present section with sections
238 and 239, which it replaces, he will see, -
at least in my judgment, that wvery much
the same ground has been covered with
fewer words,
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In this clause, concerning which so much
discussion took place this afternoon, “every
one iz a loose, idle or discrderly person or
vagrant” was apparently regarded by the
commission and by the legislative bodies
which have dealt with it since as being a
synonym for vwvagrant. Hon. members will
observe that in the corresponding section
of the existing code, and in the ecase law
which has been decided upon this correspond-
ing section on every occasion on which this
term has been used they include the whole
phrase, “loose, idle or disorderly person or
vagrant”. Since one of the main purposes
in redratiing the consolidated code was o
get away from this voluminous and archaic
- language, the members of the royal com-
mission  employed just the one term
“vagrancy” in this section.

While I have the greatest of respect for
the views expressed by those who took part
in the debate this afternoon, especially the
hon. member for Prince Albert, whose experi-
ence in this branch of the law far exceeds
my own or, to put i{ in stronger terms, that
of most other hon. members of this house,
I am inclined to think that perhaps Chief
Justice Martin of Saskatchewan, who was
the chairman of the commission, Mr, Justice
Fernand Choguette of the Quebec superior
appeal court, the court of Queen’s Bench of
Quebec, and Judge Robert Forsyth, the senior
county court judge of the county of York,
all of whom have had g great deal of experi-
ence in the interpretation of the code, are
men whose authority In this matter would
not suffer in eomparison even with the great
authority of the hon. member for Prince
Albert.

Therefore I am rather on the horns of 3
dilemmma. I do not want to win an argument;
I want fto have a good code, and if the use
of the words “loose, idle or disorderly person™
would be conducive fo that end I would be
quite willing to accept them and put them
in the relevant sections of Bill 7.

I do net think the members of the com-
mission, who are all conseientious people,
men who worked very hard on this task for
a long pericd of time, would have drafted
clause 164 in its present form if they felt
that in doing so they were exceeding their
instructions by making any substantial
change in the law. DPersonally I would
favour adhering to the language which they
have employed, but rather than spend a very
long time labouring a point of this kind, I
wotld prefer to employ this phrase “locse,
idle or disorderly person”, if it will make all
the hon. members of the commitiee who have

[Mr, (Garson.]
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been arguing along these lines feel that we
shall have & better clause if we put lhese
magic words back into if.

If the feeling is very strong on the part
of hon. members I would wish to meef them.
On the other hand I must confess that I
would very much prefer to adhere to the
language which was approved by the com-
mission and by all of the legislative bodies
which have considered this clause. I am
in the hands of the committee in that regard;
but I do not think that the difference between
those two choices is important enough for
us to spend a great deal more time upon if.

Mz, Knowles: May I suggest to the minister
that if he finds himself on the horns of a
dilemmma in trying to choose between the
views of Chief Justice Martin of Saskat-
chewan and the hon. member for Prince
Albert, both very eminent men in their pro-
fession, he might well consider the views
that laymen have expressed. The hon. mem-
ber for Vancouver-Kingsway put it wvery
clearly this afternoon. If I remember cor-
rectly, I believe I was the one who started
the discussion on this section, by asking
whether its language did not seem a bhit
It strikes me that the plain, ordinary
citizen, taking the plain ordinary meaning
that is in these words, would feel that this
would make it possible to lay a charge of
vagrancy against people on very flimsy
grounds, In my view, the minister would
do well to insert that phrase in the clause
at the appropriate place.

Mr. FTullon: I am guite sure everyone will
approve what the minister said and the
atiitude with which he is approaching the
matter., But for the reasons given this after-
noon by the hon. member for Prince Albert
and, with some deference, the argument
advanced by myself and by the hon. member
for Winnipeg North Centre and others, I
feel that it is appropriate to urge that the
words “being a loose, idle or discrderly

‘person” should continue o form part of this

section so that it will be necessary, in addi-
ticn to proving the allegations with respect
to the condition of the person, to show that
he is a loose, idle, or disorderly being, '

I had drafted an amendment, but I do not
want to thrust it forward if the minister has
cne ready which might be in better form. I
was going to suggest, and I put this forward
only as & suggestion, that the clouse be
amended by inserting in subsection 1(a)
immediately before the word “not” the fcl-
lowing words:

being a locse, idle or disorderly person or vagrant
and
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The section would then read:

(1) Every one eommils vagrancy who

{a} being a loose, idle or disorderly person or
vaprant and not having any apparent means of
support

Then follow the other paragraphs. I put
that forward only as a suggestion, because 1
think it emecrged from the discussion this
afternoon that it was felt, particularly with
respect to paragraph (a), that the use of the
words in guestion should be continued, that iz
the words *“loose, idle or disorderly person.”
That is why I drafted my suggestion.

Mr. Garson; One of the difficuliies about

this matter is the multiplicity of opinions.’

As I understand the point made this afternoon
by the hon. member for Prince Albert it was
ihat he preferred to revert to the language of
section 238 from which clause 164 was taken,

Mr. Fulton: I would agree with that. I did
not think the minister would be prepared to
go quite that far, but if he will I would agree
entirely.

Mr, Carson: I was wondering if it might be
ichieved in this way:

164. {1) Every one Is a loose, idle or disorderly
person and commiis vagraney who-—

Then follows paragraph (a) and so onh.

Mr, Fulton: That is right.

My, Garson: I am afraid it is going fo be
most diffeult o get a wording with which
evervone will agree. If the hon. member for
Winnipeg North Centre will look ai section
“38 from which this ¢lause 164 was taken,
what we are discussing is a change in the
wording from the way it stood in that section
iy the way it stands in this preseni clause 164.

Mr. Knowles: May I draw the attention of
the minister to the difference between seciion
23§ as it formerly read and what the minister
r:ew proposes. The section reads:

Fvery one is a loose, 1dle or disorderly person or
varrant who,

ia) not having any vlsihle means of subsistence,
i3 found wandering abroad—

If you simply put those preliminary words
ol scetion 238 into clause 164 you produce
this result: Every one is a loose, idle or dis-
orderly persom or vagrant who, not having
any apparent means of support, lives without
cmplioyment. 'That is defining ag a loose, idle
or disorderly person anyone who just hap-
pens to be broke and without a job.

Mr. Fulion: I could not possibly accept the
minister's suggested amendment.

Mr. Garson: If I may deal with these mat-
* ters one at a time, referring to the remarks
just made by the hon. member for Winnipeg
North Centre, if he will look at the end of
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paragraph {(a) of the present section 238 he
will see that it is a long paragraph containing
a great quantity of language. It was to avoid
a repetition of these great quantities of
language that an attempt was made by the
commission to cast the substance of that sec-
ticn into a more condensed form.

If my hon. friend will lock at the boltom
of (a) of 238 he will see, “nol having any
visinle means of maintaining himself, lives
withgut employment®”. That is the language
which is carried into the new clause 164. The
hon. member for Prince Athert I must con-
fess speaks on this matter with a great deal
of authority, because he has had considerable
experience in this field of law. He contended
that the case law which bhad been decided
on the term *loose, idle or disorderly person
or vagrant” might be undone if we were 1o
change that phrase. I do not agree with his
view in that regard, and I have cited these
other gentlemen who apparently do not agree
with him. .

On the other hand 1 cannot see that any
great harm can come about through relain-
ing these words. They are only flve or six
more words. That was my reason for suggest--
ing that we might use the same phrase upon
which these various cases referred to by the
hon, member for Prince Albert had been
decided and say, as is said in the present
section 238:

Every one Is r loose, Idle or disorderly person or
vagrant who—
~—and then go on with the section as it
stands. Let us be clear upon one point. There
is no possibility whatever of meeting all the
varied vlews that have been expressed
during this dehate. We have {o have one
clause 164! we cannot adopt simultaneously
half a dezen variations of that clause. In
what I am saying now I am irying fo go &
considerable distance, I must confess with-
otit any great amount of conviction upon my
part, to meet the views of the comimitiee,
and in particular this argument of the hon.
member for Prince Albert to the effect that
we would be undoing case law by using a
different phrase.

Mz, Fulion: Mr. Chairman, as I said hefore,
everyone must appreciate the effort being
made by the minister to meet our views. It
i¢ therefore with some diffidence—I ask the
minister to believe that those words are used
in their exact literal meaning—that I
advance the suggestion that his amendment
does not actually meet the point of view put
forward. It seemns to me that the snggestion
which has been made would in fact create
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two offences, or a double-barrelled offence.
As 1 understand the minister’s amendment
the clause would then read:

Every one iz a loose, idle or disorderly person
and commits vagrancy who—

Is that correct?

Mr, Garsen: That is right.

Mr. Fulton: That would mean that you
would be making the fact of living without
apparent means of support both the oifence
of vagrancy and the defllnition of a loose,
idle or disorderly person.

Mr. Garsen: Will my hon. friend answer
me this question?

Mr. Fulton; T will try.

Mr. Garson: The present section 238 says:

Every one Iz a loose, idle or disorderly person
or vagrant who—

That loose, idle or disorderly person is not
a vagrant, because it says “every one is a
loose, idle or disorderly person or vagrant”
who does this, who dees that, who does so-
and-so. When he does those things he
becomes, in the terms of the section, a loose,
idle or disorderly perscn or vagrant.

The commission regarded that as being
slightly ridiculous, but since the offence was
in a rcertain coursa of conduct which was
prohibited by the section it was not neces-
sary to cart with you as you went along all
these words. “Every one is a lcose, idle or
disordarly person”—-

Mr. Tulion: That is exactly the point.
Mr. Garsen: Let me fnish it

Mr. Fulton: You asked me a question; I
had the floor,

The Chairman: The Minister of Justice has
the floor.

Mr. Fulton: I conceded the floor to permit
the minigter to ask a guestion.

The Chairman: The Minister of Justice has
the floor.

Mr. Garson: The only point of order I raise
is that I be permitied fo finish the sentence.

Mr. Fulton: You were asking a question
and I conceded the floor for that purpose.

Mr. Garson: In section 238, the existing
section, there were listed under subsections
{a), (b}, (¢), (d), (e), (D), (g),
(i) and (j) different kinds of actions which
were prohibited, and af the head of all of
them this statement is made in plain terms:

Every one is a loose, idle or disorderly person
or vagrant who, .

—does any of the acts under subsections
(a) to (j}. What the commission set out to do
[Mr. Fulton,]
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in the new clause 164 was to define this sub-
stance in & more condensed form namely
that everyone commiis vagrancy who does
any of the acts set out in subseciions (a)
to (c) of clause 164, Now, according to
opposition argument there iz some magie
merit in usirz six words to refer to vagrancy.
I do not think personally that there is.
But if there iz some advantage to the accused
arising out of the decisions that have been
made by the courts upon this long phrase
which it is desirable to retain, I am merely
proposing that, in an endeavour to meet
the views of those who have suggested during
this debate that there is such an advaniage,
and in order to have everyone in the com-
mittee feel that we are trying o be fair to the
accused and not taking away any possible
rights which he may have—if, as { say, there is
magic in thiz long phrase in the present sec-
tion that “Every one is a loose, idle, or dis-
orderly person or vagrani{ who' and so on,
then let us use it. I do not know how much
further than that we can go in order to
meet the views of the hon. members for
Prince Albert, Winnipeg North Cenire,
Kamloops, and half a dozen other hon.

-members, especially if, as it appears, they do

not agree with one ancther.

Mr, Fulton: But we do. Mr. Chairman, that
is the longest question I have ever heard even
from the Alinister of Justice, If you recol-
lect, he rose to his feet and interrupted me
to ask if he could put a2 question. I con-
sented, and he has now gone on for some five
minutes, In the course of his purported
question he has laid his finger on the whole
weakness of this case, hecause what we are
objecting to iz the wording in the proposed
clause, which substantially changes the law
and makes Inapplicable case law previously
decided. What the minister has said, and
it is very true, iz that this clause and his
proposed amendment to it try to earry into
force the objects of the commission.

Qur point is that the decision of the com-
mission went beyond the terms of their
reference and the scope of their authority to
the extent of effecting a change of substance
in the law. The minister said in the course of
his argument on this question, and I have
taken down his words, that the commisston
decided, in accordance with the law based on
the preseni code, that the offence is a certain
course of conduet. Case law based on the
present code is that the offence is an offence
of being a vagrant, not a course of conduct.
The whole point at issue here—

Mr, Carsen: But—

Mr. Fulion: Is the minister going lo- ask
another qguestion? If he is I do not think I
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can permit him, because I cannot carry on
my argument with Gve-minule interruptions.

Mr. Garson: I was going to contradict your
statement.

Mr. Fulton: The minister says he did not
gtate the law correctly and I am prepared to
agree, but—

Mr. Garson: I was going to contradict your
statement.

Mr, Fulton: My statement on law is based
upon the authority of Tremeear and on the
cases guoted in Tremeear to which T have
already referred the minister, at page 256.
Sections 238 and 239 are unusual in that
the offences which were dealt with consist
not in doing but in being, in other words not
doing certain acts which create the offence
of being a vagrant. That is followed up by
a multitude of cases which are cited. ‘The
minister has said the commission decided
that the offence is a certain course of conduct.
That is diametrically opposite to the present
state of the law, so we could not have clearer
proof that the proposed clanse 164 changes
the law as it has been in existence under
section 238 for many years.

The minister’s proposed amendment, I
regret to say—I do not want to use strong
language, but as I started to say when the
minister rose to ask a guestion, we do
appreciate that he is trying to accommodate
us. I can only repeat very briefiy——

Axn hon. Member: And make it brief.

Mr., Fulton: —that the proposed amend-
ment by the minister is the change we are
trying te eliminate, in that it changes an
elenent in the offence, namely of having
carried on a certain course of conduct and
rot being a vagrant. )

The minister has said that he has pro-
posed his amendment because he thinks it
comes closest to meeting the views of the
hon. members for Prince Albert, Winnipeg
North Centre, Vancouver-Kingsway and
myself. I have had the opportunity for only
a2 very brief discussion with my colicagues
on this side of the house, but I formed the
impression that my proposed amendment
comes much closer to heing a cominon
denominator of our views, I therefore move
that clause 164 be amended by inserting in
subsection (@) () immediately before the
word “not” the following words:

Being a loose, idle or disorderly person, snd

The clause would then read:

Every one commnits vagraney who

{a) being a loose, idle or disorderly perscon, and
not having any apparent means of support

(1} lives without employment
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The Chairman: 1s the committee ready for
the guestion? :

Some hon. Members: QuEStidn.

Amendment (Mr, Fulton) negatived: Yeas,
20; nays, o4, :

The Chairmah: I declare the amendment
lost. Shall the clause carry?

Mr. Fulion; On the clause as a whole I
want to make one comment. 1 brought the
matter up earler, and it has been mentioned
several times in the course of this discussion.
I hope I shall pot have to comment on it
again. I have heard on & number of occasions
suggestions that lawyers like changes in the
code. What we are tryving to do, have iried
to do snd will iry to do from time to time
throughout the discussion of the code is -
prevent changes in the substance of the law,
because 1 know very well that changes in
the substance of the law are going to result
in an immense amount of litigation with
great inconvenience to clients and expense
to persons whe would otherwise have had
good defence in law as it previously existed.

Indeed, I am a little bit {ired of hearing
some hon. members, I suppose in an endea-
vour to score a point, sneer at the lawyer.
Our object is to endeavour to retain the
established, clearly understood, and fre-
quently interpreted applied form of wording.
The reason we do so is that these words are
clearly understood by the courts. Their
application is hallowed by long usage, and
lawyers are able to advise clients on where
they stand under the law as it exists

What is being done too frequently through-
out this bill is net a process of codification
and consolidation but changes in the sub-
stance of the law which are going to cause
great expense to litigants amongst whom I
hope the hon. member who made the inter-
jection will never find himself, because it
will cost him a lot more after the code has
been changed than it ever would have cost
him befare.

Mr., Cameron {Nanaimeo): Whenever I hear
a group of lawyers arguing about the law I
understand why that character said the law
is an ags, and I wonder sometimes if it is the
law that is the ass.

Mr. Fulion; You are nol putting yourself
in a very much better light than the law.

Mz, Cameron {(Nanaimo); Let us {ake section
164 and iry to see what the first part of it
means. I suggest that it means nething what-
ever.

Mr. Fulion: It meant something in the old .
form.
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Mr. Cameron {(Nanaitmo}l: I doubt whether it
meant anything in the old form, and I would
. remind the hon. member for Kamloops that
under the old form plenty of people were
arrested who should not have heen arrested.
If he does not know that—

Mr. Fulton: There will be far more now.

Mr. Cameron (Nanaime): All right; just a
moment. You had the floor for a long time.

The Chairman: Qrder.

Mr., Cameron (Manaimo): I am going to
suggest this view, that the way it is worded
it means that we actually consider that some-
one who lives without employvment is com-
mitting a crime. What we really think is that
somebody who lacks employment and visible
means of support may commit a crime. That
is what we are afraid of, The same applies
to the second part. We do not really believe
that someone who is found wandering abroad
is ipse facto a eriminal. We are afraid he
may be wandering abroad in order to commit
some crime.

All right. Lef us wait until he commits
a erime. Let us set out quite clearly what
the crimes are. In the remainder of this
section a few crimes are set out such as
begging from door fo deoor or in a public
place, or being a common prostitute or night
walker, I do not know if the minister can
tell us what the difference is, whether it is
the day shiff and the night shift.

Mr. Garsen: I am not an authority upon
that subject, i

Mz, Cameron (Nanaimo): It is a crime for
a woman 1o be a common prostitute or night
walker found in a public place and not, when
reqguired, give a good account of herzelf. Then
it also deals with a person who supports
himself in whole or in part by gaming or
crime, These are the things ebout which we
are really concerned and against which we
should have prolection.

I suggest that we could well wipe out the
whole of paragraph (a) without in any way
endangering our conirol over such people, and
by wiping out that paragraph we shall obvi-
ate the very rezl possibility that in time
of depression we will again have unfortunate
men slapped into jail on a charge of vagrancy
merely in order to dispose of them.

Mr, MaclInnis: T think what we have to be
careful about here is to see that we do not
make the fact that a person has no visible
means of support a crime. ‘The minister
shakes his head, but let me read this as it
appears to a layman. It reads:

Every one commits vagrancy whe
{8} not having any apparent means of support . . .

[Mr, Fulton.l
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It seems that all the other things mentioned
hzre as crimes are predicated upon not having
any appirent means of support. That is the
war It appears to me.

Every cne commits vagrancy who

«z) nct having any apparent means of support

ily lives without employment, or

Sily is ZJound wandering abroad or irespassing
ard dses not, when reguired, justify his presence in
tke place where he is found . ..

It is oovious that if he had some apparent
means o! support these things would not
apply to him. The only time I was ever in
courf was when I went bail for a man who
wes accused of vagrancy. I think the case
wzs appealed from the magistrate to the
ecounty court, and I thought the man was
very lucky to come before the judge he did
because he would not hear any evidence
except with respect to whether the man had
visible or apparent means of support and
whether or not he was wandering about as
sei oul in the old sections 238 and 235. But
I do insist that what makes one a vagrant
under this clauze is having no apparent
means of support. A person is also liable to
arrest for doing any of these other things.
Thare are many people who are idle but
who have the means to live, and this would
no: apply to them at all. At this particular
time wken unemployment is increasing I
want to be sure we do not make unemploy-
ment ard want a crime.

Mr., Jobnsion (Bow River): It seems to me
this section certainly needs modifying. I think
the minister will agree that no matter what
expizration is given here by the minister
or by any other member of the house, such
explanations will have no effect when the
clause cormes before the courts, 1t is their
dusy to take it exactly as it is written. While
I do not profess to be a lawyer, the words
seem very clear to me. It says:

Every ore commits vagrancy who

fz} rot having any apparent means of support

(i) lives without employment . . .

The oznly evidence that might be heard
would be as to whether or not the man was
employed and whether or not he had any
visible means of support. That is certainly
what it Indicates, and no other -crime would
be involved before the court except the
charge of vagrancy for having no apparent
mezns of support, If this provision is really
enlcreed it seems to me the eourts will be
overrun, because now we have the beginning
of a rather large unemployment problem.
Unemployment means exactly what it says
here, thzt the man has no means of support,
and he could not get any means of support
no matler how he tried because a job just
is not available. This seems fo me to be a
very vicious section. If it does not mean

e —— L g
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hat, T am sure the committee will be
interested to learn what the minister's inter-
pretation is. -

Mr. Barnett: I should ike to say a word
an thc same point before the minister
replies. I am aware that some considerable
pme carlier in these proccedings the minis-
rer attempted to explain that these words
“living without employment” did not mean
what they say. At least that is my reaction
o it. I also recall that earlier in the dis-

cussion on this bill he suggested that one

of its purposes was to attempt to put in
language which the average citizen could
understand more easily the catalogue of
crimes that we are prone o commit. T think
the reaction of a number of those who have
spoken makes it clear that, apar{ from some
of the experts on the matter, the phrase “lives
without employment” does create a very
grave doubt in the minds of some of us about
accepting the clause as it stands.

I think it also goes without saying, as one
ar two other members have mentioned, that
a recollection of what ccetrred in the early
1930%s is fixed very flrmly in the minds of
some of us. I know I have a recollection of
people telling me their personal experiences
with respect to how the clause was used, or
the threat of the clause was used, to keep
men moving from pitlar to post across the
country. Certainly when we come {0 a
rovision of the code it seems to me we should
make very sure ithat no similar use of this
clause is made in this country in the future.

With respect to the meaning of the words
“living without employment”, the question
that has been in the back of my mind for
some time is, if the meaning of that clause
is as restricted as the minister suggested, why
i= it necessary to have subsection 3, which
stales that the provision shall not apply fo
the aged or infirm? I interpret that to mean
it does not apply to those who are unemploy-
uble in the ordinary sense of the word. The
fact that this subsection has been inserted
would indicate to me that anyone who is in
rormal health and in normal working years
is Hable under this clause if he happens to be
living without employment at any particular
time.

Mr. Garson: Mr, Chairman, first of all I
think I should reaffirm for the fourth or fifth
time that this elause which ig before the com-
mittee is the expression of the substance of
the present sections 238 and 239 that have
been in the code for many decades, We are
not, therefore, embarking here on some new,
vntried law. As the hon. member for Prince
Albert said this afternoon, this law has been
interpreted on many occasions before the
courts of nearly every province of Canada.
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1 do not mear the magistrates® eourts; I mean
that a conviction which had been registered
against an accused in the magistrates’ court
has been carried to the courts of appeal. The
law has been argued, and the ecase reporied
in the case books.

The very case the hon. member for Kam-
loaps cited, 1 thought inaptly o his argument,
just before the dinner recess, that of Rex
v. Konkin, decided in 1849 by UIIr. Jusiice
O'Halloran of the court of appeal of British
Columbia, sialed this:

The essence of the offence of being a Joose, idle
or disorderly persen lies in a course of conduct,

My hon. friend says it is when they do
something, It is not only necessary to de
something but they have to keep on in that
course in order to fall within the terms of
the section. The hon. member for Vancouver-
Kingsway iz correct when he says that one of
the ingredients of the offence is being without
employment. That is quite frue, but merely
being without employment does not constitute
the offence. The offence is this ecourse of
conduct, and as Mr, Justice (’Halloran says:

This may not be proven satisfactorily without
evidence anferior to the particular date ...

That is, i they pick up John Jenes and
charge him with vagrancy, then bring him in
and say he was wandering around, they
cannot conviet him without proving a course
of conduct of the same sort before that par-
ticular oeeasion on which he was picked up.

Mr. Fulten: That is under the present law
which makes you prove him fo be a loose,
idle—

Mr. Garsen: True that is under the present
law; but I would affirm to my hon. friend that
the new law does not make any change at
all in thai regard. Let me take another case -
to illustreie what I mean. Take the converse
of what I have said. Here is a case where a
man was orought up and was acquitted, This
iz the casz of Rex ». Law, 1924, 42 Canadian
Criminal Cases, 124. The judge staies:

It shocks my sense of justice to hold that a
respectable citizen, and there is nothing in the
evidence before me to show that accused is not a
respectable citizen, should be dubbed a vagrant
simply because he had blocked the sidewalk through
causing a distuthance . .,

Apparently this man had been raising a
little ruckus. They had arrested him and
brought him along to court. His case came
pefore the judge, and the judge said it shocked
his sense of justice that he should be dubbed
a vagrant simply because he had blocked a
sidewalk through causing a disturbance.

T feel *hat it could not have been the intention

of the pariiament of Canada to brand o man as a
vagrant, unless there was semething else to show
that he was a loose, idle or disorderly person.
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There is another case in my own provinee
of Manitoba, @ decision of Chief Justice
Prendergast, in which he says:

The terms, "loose, idle or disorderly persen or
vagrant”, convey, In their ordinary meaning, if not
necessarily 2 uniform methed of living or a2 constznt
habit, at least a condition or manner of behavieur
of sorne duration, and sormething more at all events
than & single act, or even oceasional aets spread
over a somewhat considerable space of time.

So the manner in which this section of long
standing in our law has been interpreted by
the courts I think protects the accused against
any of the results which have been described
by the hon. member for Vancouver-Kingsway
or the hon. member for Bow River,

Mr, Fulton: But you are taking out the
. words “loose, idle or disorderly person”, so
you do not have to prove him to be that
sort of person any more,

Mr. Garson: I suggest o my hon. friend if
he examines all the cases carefully he will
see that in every instance they were decided
by a course of conduct, and they will con-
tinue to be decided by 2 course of conduct
when referring to the gentleman as a
vagrant.

Mr. Fulton: You do not have to refer to
him as a vagrant. All you have to say is that
he committed vagrancy.

Mz, Garson: Put it in any language my hon.
friend wants to specify, but he doess not com-
mit vagrancy except on the basis of a course
of conduct.

Mr, Fulion: Nol any more.

Mr. Gerson: I prefer, if my hon. friend
will not obhject to my saying so, the view of
the chief justice of Saskatchewan, Mr. Justice
Chornuette, and Judge Forsylh, to that of my
hon. friend.

Mr. Michener; May I ask the minister a
guestion? It is quite possible that the course
of conduct of which the minister speaks
could be completely orderly. There is no
need for the course of conduct to be dis-
orderly in any sense. It seerns to me that is
the point we have in issue here. A person
might have no money and no jobh, and even
though he is a law-abiding, respectable citizen
in the sense that he is not offending against
any particular section of the code, just
because he has no apparent means of support
he might be liable to prosecution for vag-
rancy. It seems io me that is the diffieulty
under this section. I suppose this is a2 sec-
tion which is used to hold pcople who are
suspected of crime when there is no other
means of booking them, as the policeman
says, and keeping them until some investiga-
tion is made. It is conceivable that injustices

[Mr, Garson.]

COMMONS

might ceeur, as I suppose have oceurred to
many people in the past when they have been
booked as vagrants when they were simply
vagrants in the sense that they were drifiers,
hoboes or perhaps simply unemployed.

Mr, Garson: I would challenge my hon,
friend—I say this most amiably—to cite any
case deecided under this section in which the
condition of which he spoke was the basis
for successful prosecution.

Mr. Michener: That is, where the conduct
was quite orderly?

Mr. Knowles; What about a defeated M.P.
the day after an election?

Mr. Maclnnis: There seems to be a very
keen difference of opinion here, and there
must be at least some basis for it. Is this
clause changed so much from sections 238
and 23§ that the appeal court decisions men-
tioned by the Blinister of Justice do not now
apply?

Mr. Garson: No.

Mr, Maclnnis: I understand the minister
to say no and the hon. member for Kamloops
to say yes. I am on the horns of a dilemma,
as between two very prominent lawyers. But
what I was golng to suggest was that I found
during the sittings of the parlamentary com-
mittee that the minister was very anxious
to do the right thing. He did not take the
position that he and his advisers knew all
the law. Questions were referred back time
and again. I suggest that this e allowed to
stand and that, in view of the debate that
nas taken place this evening, the minister
should look over it again and see if he ¢an
find an amendment which, while perhaps not
satisfying evervone, would satisfy at least
the thinking people in the chamber.

Mr. Low: Would ithe minister entertain a
motion to delete clause (1) (a) so that it would
read: : .

Every cone commits vegraney who, not having
any apparent means of suppert, iz found wandering
abroad ar trespassing and does not, when required,
justify his presence in the place where he is found.

The chief bone of contention seems to be
the question of living without employment.
Well, T do not see any particular reason why
a fellow should not live without employ-
ment, if he can, without being accused of
committing some offence,

Mr. Garson: Mr. Chairman, let us be a
little bit realistic about this. The living
without employment in my wview does not

mean being out of work in the ordinary -

sense. The clause is aimed at the kind of
criminal characiers against whom the police
may not be able to prove any offence, who are

e e A
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there, moving around without employment—

“perhaps a man who is living on the avails
of prostitution, but against whom that fact
cannot be proved.

Mr. Low: But it does not say that.

M. Garsom: That is exactly what it does
say. He is round and about, o use one
of Damon Runyon’s terms.

Mr. Cameron (Nanaimoe): If he had money
in his pocket you could not conviet him as
a vagrant.

Mr, Garson: But in these cases, if we are
to expect the police to protect society fo a
reasonable degree we have to leave some
measure of discretion with them, and with
the courts. If we were bringing into the
nhouse tonight a new section in these terms,
that had not stood the test of time not for
years but for decades, I would expect to mcet
some scepticism; for I admit there may have
been cases with the judgments of the courts
in which not everyone would agree.

But this is not a new provision; it has been
in the law for decades, and I do not think
very many instances can be shown where it
has worked unsatisfactorily. I asked the hon.
member for St. Paul's to cite one case in
which the mere act of being respectably
without employment had resulted in a man
being brought before the court, and I doubt
very much whether any such cases can be
shown except, of course, those cases where,
liaving been krought before the courts, they
have been aecguitted because the charge of
vagraney couid not be proved against them.

I cited one of those myself. This was the
case of a man who had created a disturbance,
was brought up before the court and charged
with vagrancy. The judge said, “No, so far
as I know this man is perfectly respectable.
The mere fact that he created a disturbance
does not in my view entitle the crown to
convict him of this charge.”

Mr. Fulton: That is under the old law.

Mr, Garson: And I say to my hon. friend
that 1 do not think the courts would under-
take to interpret the new law differently.

Mr. Fulion: They have in a number of
other cages.

Mr. Garson: We will deal with that when
we come to those alleged cages. But if my
hon. friend cannot establish it any better
than he has established this one, it will not
prove much.

Mr. Fulton: It was necessary to amend
section 116, and even now it is still new
law. It is absolutely necessary to go into
this in detail. If the mipister is disposed

.on the clause.
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to have it stand, then I shzll not press the
point. However, I am prepared to make
an argument, perhaps a detailed one, and one
which will take some time. It is an argu-
ment which I think should be made.

1 appreciate what the minister said, that
he agrees with the view of the commission,
And he is gquite entitled to do so, just as I
am guite entitled, with deference to the
minister and the commission, to say that I
do not accept that view. 1 feel so definite
about it that I feel I must make an argument
I believe an argument can
be made, and that it would be a good argu-
ment. As I say, I do not wish to make il
tonight if the minister is disposed to let
the clause stand. I can assure him, however,
that 1 feel the argument must be made.

Mz, Garson: OF course 1 would like very
much to hear my hon. friend's argument,
because his arguments are always so interest-
ing. But the zmendment which my hon.
friend moved was defeated. We all really
want to get a good code, there is no question
about it. We do not want to win arguments;
we want a good code, so would my hen. friend
be prepared to accept the suggestion I made
a moment ago, of addinz the words “loose,
idle or disorderly person™?

Mr. Fulion: No.

Mr. Garson: If it would make my hon.
friend any happier I would be glad to include
those words.

Mr. Fulton: I am afraid they would be
added in the wrong place and would have the
opposite effect to what we are trying to do.

Mr. Garson: If my hon. friend will icok
at clause 164 he will see it is drafted so that
the first five words are “every one commits
vagrancy who” and then following those
words we have paragraphs (a), (b), (e}, {4}
and (e}. Now, if my hon. Ifriend adds these
other words as he proposes to do—that is,
adds them only in (a)—it leaves them absent
from (b}, (), (@ and {e).

Mr. Fulton: Yes, but the others are specific
offences.

Mr. Garson: Probably so, but—

Mr. Fulion: Begging, or being a common
prostitute; no question about those things
being specific.

Mr. Garson: But what pos:zible difference
could there be? My hon. friend gets it in (&}
in any event, and that is what he was seeking
by his own amendment. He also gets it
in the others, as well; and I think it makes for
a more orderly section. I have checked this
with our drafting officers and they 1tell
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me it would be workable, I am prepared to
offer that amendment to the clause, if there
is agreement. Butif I do not have agreement
all we can do is listen to my hon. friend's
argument and then have a voie on it

Mr, Xnowles:
he is through.

Mr. Garsen: I hepe my hon. friends are
not trying to frighten me into submission by
threatening to argue interminably.

Mr. Knowles: No, but we think the matter
is serious,

Mr. Fulion: I hope the minister is still open
to persuasion, I am sure he is, for the reasons
advanced by the hon. member for Vancouver-
Kingsway and in the light of his attitude in
committee last year. I cghall try to make my
argument, but I regret that it has to be
somewhat detailed,

The minister has said in effect that under
the new proposed clause 164 it will still be
necessary to prove a course of conduct. That
phrase has been used a number of times, so
I would like to logk at it in some detail. As
I understand it, the words “course of conduet”
under the present section 233 are used in the
sense of a consistent paitern of conduct
extending over some considerable time. I refer
there particularly to the case the minister
thought I inapily cited but which I think I
aptly cited, namely Rex v». Konkin, where
the words of Mr. Justice O'Halloran clearly
prove that what is contemplated is a patiern
of conduct extending over some cohsiderable
period of time, because he said:

The essence of the cifence of being a loose, idle
or disorderly person lies in a course of conduct.
Thiz may not be proven satisfactorily without
evidence anterior to the particular date and con-
sistent with the appellout's conduct on that date.

So under the present sectlon, then, you have
the words:

Every one iz a lpose, idle or disorderly person
or vagrant—

But then in subsection (&) we have:
not having any visible means of subsistence . . .
or who, not having any visible means of maintain-
ing himself, lives without employment.

Now, the cases, some of which have heen
cited previously and others to which I want
to refer my hon. friend without reading them
in detail, establish clearly, it seems to me,
that the courts in interpreting section 238
have held that you not only have to establish
a particular act, or a particular circumstance,
that is, not having any visible means of main-
taining himself as circumstance one, and
living without employment as circumstance
twe, but particular circumstances which may
exist at a pariicular moment of time,

[Mr. Garson,]

There will be more after

COMMONS

They have held that in addiiion to estah-
lishing those particular eircumstances you
have to prove the course of conduct extend-
ing over a pericd of time, because you stiil
have to prove that the accused is a loose,
idle, or disorderly person or wvagrant, And
it is because of the inclusicn of the words
“Every one is a loose, idle or disorderly person
or vegrant” that the courts have in effect
laid down now, as the result of a long line
of decisicns, that not only have you to prove
a particular circumstance, that is, not having
any visible means of maintaining himself
without cmployment, but you alse have to

‘prove thiz pattern of loose living which

extends back over a sufficienily lengthy period
to establish a pattern. If T am correet in my
interpretation the reason that line of decisions
has been established is the use of the words
“Every one is a locose, idle or disorderly
person’.

Mr. Garson: No.

Mr., Fulton: I beg the minister’s pardon?
Perhaps I am not making myself clear, yet X
cannot make myself clearer than by relying -
on the authority of Tremeear who, with great
respect, I consider {o be a greater authority
than the commission on which the minister
relies. Tremeear says that the sections:

+ . . &re unusuai, in that the offence here dealt
with consists not In doing, but in being,

That is in being a vagrant, because you have
done not just one act as alleged in the sub-
section, but you have done that or similar acts
over a period of time, and that is what makes
you a vagrani, what makes you a loose, idle
or disorderly person.

Mr. Garson: May I ask my hon. friend a
short question? :

Mr, Fulton: Yes.

Mr, Garson: Does he think that the word
“lives” means something that can be done
in five minutes?

Mr. Fulion: Yes.
Mr, Garson: Or ten minutes, or a day?

Mr, Fullon: Yes, under the present section,
or longer,

Mr. Garson: Lives without employment?

Mr, Fulton: Under the present clause so
long as thez body is warm they will say he
is living, but lvinz without employment.

Mr. Garson: In order to live without
employment it has to be a continuing course
of conduct.

Mr., Fulion: No.

Mr. Garson: Certainly.

Mr. Macdonnell: How long?
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pir. Fulton: Who is to say? The couris in
the past have said that you have to prove
this consistent pattern, because ycu have to
prove that he is a loose, idle or disorderly
person.  That is the clement of the offence.
yuw you have taken out the words, “loose,
idle or disorderly person”, and therefore all
vou have to prove is that he lives without
employment. My point is that, having taken
out those words, it will no longer be neces-
sary to prove the consistent pattern, because
it was owing to the inclusion of those words
that the courts came to the conclusion that
you had to prove a pattern in order to
pstablish the vagrancy. What is there in the
present section that shows you have {o prove
a pattern? Nothing.

Mr. Garson: Does the hon. member want
an answer to that gquestion?

Mr, Fulton: Yes.

Mr. Garson: The words *lives without
employment”. Do you mean io say that a
man lives without employment if the police
go to him snd he does not happen to have
a job or he does not happen to have a dollar
in his pocket? That is not living without
employment. Living extends over a period
of time.

Mr, Fulion: As my hon. friend close to me
says, If he dies without ‘employment then he
is not guilty, but if he lives without employ-
ment he may be guilty., How long under this
clause does he have to live without
employment?

Mr. Garson: The same guestion may be
asked in relation to the old section; how
long? You will not find that all judges will
agree as to how long it is, but they will all
agree that it must be for a period constituting
a course of conduct.

Mr, Fulion: They agree it has to establish
a pattern. The reason it has to establish =
pattern is that you have to prove that he is
a loose, idle or disorderly person. That was
the element in the offence; and they held in
effect that you cannot prove he is a loose,
idle or disorderly person unless you estab-
lish a pattern. Under the proposed new
clause you do not have to prove that he is
a loose, idle or disorderly person. Al wyou
are going to have to prove is that he lives
without employment, and then he is auto-
matically a vagrant.

M1, Michener: I should like {o revert to
the question I asked the minister which I do
not think he answered, namely, is there in the
section as it will appear, 1f this passes, any
reguirement of the element of disorderly con-
duct? The minister asked me if I could cite
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any cases. My concern is that there will be
cases in the future in which people will be
convicted of vagrancy. You may establish a
pattern of conduct, as the minister says. That
is living without employment. There is nothing
necessarily disorderly in living without em-
plovment, nor is there necessarily anything
disorderly in having no visible means of sup-
port. Therefore you can establish these two
pattetns of conduct and still not have any
conduet that is in any sense disorderly or dis-
ruptive. I am asking the minister whether
he differs with me in that interpretation?

Mr. Garsen: Yes, I do differ with my hon.
friend, but I might say that I do not wish
to take up the time of the committee in pur-
suing any diflerence of that sort. I have said
10 all of my hon. friends who have advanced
those arguments, and the argument which the
hon. member for Kamlcops has just devel-
oped, which turns on the words “loose, idle
or disorderly person”, that if there is any
magic virtue in those words I am prepared not
to argue any more but to put them in.

Mr, Michener: In subsection (a)?

Mr. Garson: My hon. friend is a little
unreasonable. He not only must have those
words, but ke must have them exactly where
he wants them.

Mr. Fulton: I am sorry, I think cone is
right or one is not, that is all.

Mr. Garson: The government is in a little
different position from my hon. friends, in
that we have the responsibility for the con-
duet of the bill.

Mr. Fulton: The minister wanis them where
he wants them.

Mz, Garson: Yes; and the reason I am
suggesting that they be put where I have
suggested—where T want them, i you wish
to put it that way—is that I have conferred
with my draftsmen, and they tell me that
this is the proper place for them to go, and 1
accept their judgment on that., I do not
know how much further we can go. I am
quite prepared to pul them in. We have been
talking now for a couple of hours on this
point, and withoutf conviction I am prepared

to concede it in order to bring the
discussion to some sort of a conclusion.
My hon. friend will nof accept that.
He says, “You rmust not only co-operate

to the extent of letting me have those words,
but I have {o have them in a certain spot.”
Would he consider an amendment in these
words:

Every one Is a loose, idle or discrderly person
and commits vagrancy who
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And then would foliow paragraphs (a), (b)),
(¢3, {4} and so on.

Mr. Fulton: No.

Mr. Garson: My hon. friend is quite irree-
oncilable, Might I suggest that I move that
amendment, that we put the guestion and
dizspose of the matter in that way?

Mr, Fulien: 1 can only say, without being
lengthy about this, that I am sorry my argu-
ment has not registered to the slightest extent
with the minister, If he puts in the words
in that form and in that place he is making
it ever more certzin that you will not have
to prove a course of action over a period
in order to establish that a person is logse,
idle or disorderly. You only have to prove
that he lives without employment at a given
moamernt in time, when you prove he has
commitited vagrancy. You alse prove by that
one single aect that he is a loose, idle or
disorderly person. That is the wvery thing
that we are trying {o avoid.

1 am sure the minister is acting unwittingly
and uninterniionally and is not trying to pull
a fast one, but I can only say that he is
doubling the effect of the wvery thing the
effect of which we are trying to minimize.
I am sorry, but that is my view.

Mr. Garson: Let me put this to my hon,
friend and his colleagues. The present
section 238 which my hon. friend admires so
much reads:

Every one is a lopse, Idle or disorderly person or
vaprant who,

Then it lists a lot of items and ends with
these words:
or who, not haviang any visible means of maintain-
ing himself, lives without employment,

Does my hon. friend agree with those
words, for the validity of which he has been
arguing? '

Mr, Fulion: The present section 2387

Mr, Garson: The present section.

Mr. Yes,

Mr. Knowles: I think—

Mzr, Garson: Just one at a time, please.
This wiil necessitate other changes in clause
184, but perhaps the clause could be recast in
this form:

Every one is a loose, idle or disorderly person
or vagrasat who

Then would follow paragraphs (a), (b), (),
{(d) and {(e). Then we would come to sub-
section 2 which would read:

Every one who contravenes subclauses (a) (b)Y (¢}
{d) or (e} of subsection one of this sectien is
guilty of an offence punishable on summary con-
viction,

IMr. Garson.)

ulion:
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Mr. Fulton: Perfectly accepiable,

Mr. Garson: What about the other hon.
members?

Mr. Fulton: The minister is suggesting
leaving out the words “commils vagrancy”,
He is suggesting:

Every one is a locse, fdle or disorderly person
or vagrant who

Then subsection (a) follows.
ously:

Every onc is a loose, jdle’ or disorderly persom
and commits vagraney wio

In effect the minister is suggesting leaving
out the words “and commits vagraney”. 1
and my colleagucs of ihe official opposition
are perfectlv prepared o accept that sugges-
tion, because it goes right back to the old
wording of 238 and does not add the words
“and commits vagrancy’.

Mr., Garson: That is fine. What do the
members of the other party say?

Mr. Knowles: I regret to say that as far
as 1 am concerned I still am not satisfed.
The hon. member for Kamloops is suggest-
ing that we may argue later, having got
those preliminary words in, that the phrase
“lives without ocmplovment” should be
deleted. I can see that at some point we will
have to do that, but it seems to me that one
of the basic things wrong with this whole
argument is thati neither the minister nor
the cther lawyers have looked with guestion-
ing eves at the wording of section 238.

It said previ-

The minister relies on the fact that section
238 has been there for decades. He contends
that since the commissioners have reduged
the verbiages in that section, therefore it is a
job well done. My contention is that the
thing that is wrong with the wording the
minister now proposes for clause 164 was in
fact wrong with section 238. I think section
238 was wrong, for it was saying that every-
one was a loose, idle or disorderly person,
that everyone was 2 vagrant who, not having
any visible means of maintaining himself,
lived without employment.

My view is that before the commissioners
did the cornmendable job of compressing {he
verbiage in section 238 they should have put
that phrase “loose, idle or disorderly persen™
in same other part of the clause. It should
have bheen put in with a participle instead
of with a verh. Even the words the minister
is now suggesiing will have the efiect of
doing what the hon. member for St. Paul's
said they would a moment ago; they will
declare that anyone who is withoui money
and without a job, even though no disorderly
conduet is alleged against him, is a loose,
idle or disorderly person, and guilty of the
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-ime of vagrancy. It seems fo me that is
+hat was wrong with section 238 and that
.+ what is wrong with what the minister is
-pw proposing.

In both cases the wording starts cut by
«ving that every one is a loose, idle or dis-
-rderly  person who does such-and-such,
+hether he is disorderly or not. I submit
hat something along the lines of what the
san. member for Kamleops proposed some

vime ago would have been better. I realize,

that that has been voted down, but the
minister might reconsider it. I believe the
hon. member is trying to redraft it in a way
that might still be in order.

{ psk the minister not {o rely on the
assumption that because clause 164 is a nice

editorial job in terms of condensing section

234, that necessarily means that it is good
law. I still think it is unfair to say to any
personr who is without any visible means of
maintaining himself and is living without
employment that, ipse fucto, he is a vagrant,
he is lonse, he is idle, he iz disorderly, even
if no charge of dizorderly conduct may be
1aid against him. I submit that that is what
would arise from the wording the minister
ROW proposes,

I am a little surprised that the hon. mem-
ber for Kamloops has agreed to it. Certainly
we cannot agree that the law should say to a
persgnl who has no means of support and
is without employment or, fo use ordinary
Innguage, a person who is without money
an:d without a job, that by virtue of that fact
he 1s a loose, idle or disorderly person and
therefore is guilty of the offence of vagrancy,

Mr. Hansell: Mr. Chairman, I must confess
that with so0 much legal verbiage I am
befuddled. I support the leader of this party
in azking that the particular phrase “lives
withont employment” be deleted, I rise, as
one who iz very humble when it comes to
lepal matters, to support the tramps., 1 am
wondering if a person has not the right to
g0t along without working if he ecan. I do
ot know that there is so much wrong with
being a tramp. It could be regarded as quite
¢ high profession. A man has leisure; he has
case; he listens to the birds; he breathes a
lot of fresh air, and as long as he does not
bother anybody else, what is wrong with
him? I rise in support of the tramps.

However, what I was poing f{o say was
that it occurs to me that no matter what
words are used, in the end it will boil down
to the administration of the law. What some
of us are a Jittle frightened of is that we
might have a repetition of things that hap-

pened in the hungry thirties when, no matter

how people tried to get employment they
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could nof, and as & result young men who
did not wani io live on the small incomes of
their families, and some of whose families
did not have any incomes, were travelling
iram one end of the country to ihe other try-
ing to eke out a living.

In those davs, and I am sure the minister
will agree, the law was nof always admini-
stered in kumanitarian fashion. 1 can give
the minister a very choice example, though T
shall not take up too much of the fime of the
committee io do it. I have a friend who was
a clergyman, and he had no money. He was
not paid very highly, because in those days
even churehes had quite a struggle to get
through and pay their ministers. He decided
he wanted to go to the old countiry to visit
his relatives. Not having any maney he
decided to hitch-hike acress the country,
because hiich-kiking was the order of the
day. )

In spite of the fact that he was then in
what I believe iz @ very respectable profes-
sion, that man learned how the other half of
the world Yived, and he brought a good many
complaints to the zitention of the deparfment
in regard to how the law was administered,
and how young men were mistreated simply
beeause they happened to be hitch-hiking
across this country. .

My clergyman friend arrived in a town one
Sunday morning with old clothes on and a
little, seruhby beard. He went to church and
the people in the church, helieve it or not,
reported ihis suspicicus character. Later
they saw kim in the town and told him to
move on, that he could not stay there. He
replied, “I don't know why. I am not doing
anything.” Indeed, he had not done any-
thing wrong and he was just sitting on the
curb talking to some other chaps. “Well, if
¥oll are here in the morning we are going
to arrest you,” he was told. He wondered
whether they would arrest him, so he sat
on and sure enough they did put him in jail.

Perhaps the minister will know the way in
which that case was dealt with. He has read
some judzments from judges who are learned
men, but the people who try these cases are
not learned judges. They are magistrates and
sometimes guite ordinary men, and occasion-
ally they have difficulty in unravelling the
legal terminology used in the law,

The next day, after my friend had spent a
night in jail, they rounded up the magistrate
—he was away somewhere—and when my
friend showed his identification and they
found out who he was they would not believe
him. They thought he was pulling some sort
of ruse and itrying to get away with some-
thing. He showed his ceriificate and his
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authority for half-fare on the railroad, and
the magistrate hecame a little frightened
because they had put a man in jail the night
before who should not have been there.

Of course that was an extreme case, though
if 1 gave the minister his name and he looked
into the matter he would find that his depart-
ment has quite a file on that gentleman. As a
matter of fact what I have related may have
rung a bell in the minister’s ear, because I
believe he was attorney general of the prov-
ince of Manitoba at that time.

However, the thing we are frightened of is
that ihat sort of thing is going to happen
again. I do not believe there is any crime
in being wilthout a job, and if people are going
to be picked up on suspicion simply because
they are unemployed I believe that is going
too far., What the leader of this pariy has
said, Mr. Chairman, seems reasonable to me.
Strike out “without employment”. I do not
think it adds anything to the strength of the
section ai all, and without that phrase it
would read gquite logical, namely:

(&) not having any apparent means of support. or
{ify is found wandering abroad or trespassing . . .

Mr. Ellis: Mr. Chalrman, I believe we
should get down to the heart of the matter
in this clause. We have heard arguments
now for nearly an hour over legal phrase-
ology and whether the clause should contain
the words “loose, idie or disorderly”. I have
consulled the dictionary and checked the
definition of the words “loose, idle, and dis-
orderly™, and alse the dictionary definition
for “vagrancy”, and quite frankly I cannot
see very murch difference in the definitions
given, They mean more or less the same
thing, and I therefore believe we are com-
pietely skirting the main isstie on this elause.
We are simply getting into an argument as
to whether certain words should be in the
clause. Noi being a lawyer I am not going
to enter into that argument. However, I do
feel that this clause should be given a great
deal of consideration before it is passed.

The minister made reference to the fact
that this has been the law for a long time.
That is just the point. I believe that if we
go back and examine conditions in England
at the time the vagrancy laws were put into
effeet, we will find that the apprentices were
bound to their employers, the reason being
that an apprentice might run away from his
employer. The object behind these laws was
to protect the employers of that pericd, to
bind the apprentice securely to his employer.

But after all, conditions have changed.
Surely when we are going through this bill
te enact a new eriminal code our purpose
should be to revise it and bring it up to date.
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We should aitempt ic weed out some of the
more archaic features of the code, and take
out lapguage which no longer serves the pur-
pose, particularly such phrases as “beiug
zbroad” and -loose, disorderly, idle and
loitering”, and so forth. These are terms
which had a very definite meaning at the
time the law first came into effect. But this
is the twentieth ceniury, and surely we are
not going to re-emact in the year 1954 a
criminal code which contains language
embodying the very essence of laws which
existed several hundred years ago, despite
the fact that circums:iances have altered.

I do not believe, Mr. Chairman, that the
unfortunate individual who is taken up before
a magistrate, perhaps after gpending a night
in jail, is going to appreciate the difference
between being charged under a sectipn which
coniains the word *“vagrant” or charged
under a section which includes the words
“loose, idle or dizorderly™. The minister has
pointed cout that when a man is brought
before a magistrate, that magistrate is not
likely to convici under this section. But 1
suggest that is not the only thing {o consider,
We have to consider that men are going to
be apprehended and lodged in jail. It is true
that the charges may be dismissed when they
appear before the magisirate, but a situation
can develop where a good meany innocent
people will spend time in jail, and {o most
peaple the very thought of incarceration for
even a few hours is most distasteful.

I think we have i{o consider thiz clause
not only from the standpoint of how the
magisirate 1s going to deal with the charge
when the person is brought before him, but
from the standpoint of how the law enforce-
ment officers are going to interpret and use
it. The suggestion is made that we have not
had many cases of this kind lately. Economie
conditions are slightly different from what
they were prior to the outbreak of world war

II, but as other hon. members have pecinted -

out the {ime ray very well come when we
will have a repetition of such oecurrences,
one instance of which was mentioned by the
previous speaker.

Before this clause is passed I think we
should give very serious consideration to
whether it iIs necessary. I think perhaps
the real reason for having it in the code
was given unwittingly by the minister a while
ago when he suggesfed that it was a catch-
all, that where you could not apprehend a
man under a specific law and you were
suspicious of him you ecould hale him into
court on a vagrancy charge.

Mr. Garson: I think my hon. friend mis-

understood me if ke got that impression. 1. -
believe he has confused me with some other « -

£ T
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members who have spoken in the debate.
[ thought I made it clear not once but
several times that in order to get a con-
vietion under this section you had {o prove
vour case.

Iir. Ellis: T am sorry, but I seem to recall
that the minister made some reference to a
man being charged under the vagrancy law
for having lived off the avails of prostitution.
1t might not have been the minister.

Mr. Garson: No, that iz right; buf in o
cuse of that sort you would have {o prove
that he did live off the avails. Would my
hon. friend disapprove of the conviction of
that sort of man?

Mr. Ellis: No, I would not; but I feel that
is a specifie offence, that the man is guilty of
a specific erime and should be charged with
that speecifie erime. I say this section is so
vague that if may be used to charge—

Mr, Garson: If my hon. friend will read
the soction he is discussing he will see that
further down it includes living off the avails
of prostitution.

My, Elis: I am only dealing with sub-
section 1 (alk

Mr, Garson: Yes.

Mr. Ellis: That is the only subsection I
have reference to now. Economie conditions
may very well reach the point where any
unemployed person could be a potential
vagrant under the terms of this subsection.

It is all very well {o say that is not going

to be the case, but we know from past
experience that during the period we refer
to as the great depression many transient
unemployed spent the night in jail and were
haled before a magistrate on a charge of
vagrancy. The fact that there may not have
heen many such cases lately is a reflection
of the changed economic conditions, but
since we are revising the Criminal Code and
it may be in effect for 20 or 50 years—no one
can tell how long it will go without sub-
stantial amendments—Y think we have to
take these things into eonsideration.

To me it ig not a question of arguing over
tegal phraseclogy. I want the minister to
consider  very seriously whether it is
absolutely necessary to retain subsection 1 (2)
of =ection 164, The other paris, subsections
1 (b, (&), (@) and (e}, have reference to
specific offences.  Subsection 1 (b)Y refers to
begging from door to door or in a public
place. That is a specific offence. A man
may be charged with a specific offence. Sub-
section 1 (e) is also a specific offence, but
subseetion 1 (a) is so vague that, speaking as
a layman, I do not think it makes good law.
I want to make a plea to the minister that
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he give serious consideration te removing
this wery questionable feature Ifrom the
section before it is passed by the commitiee.

Mz, Power (Si. John's Westl: I feel the
view that 2 man who has no jeb and does
not have a dollar is guilty of this offence is
a grave miscorsituction of what ihe para-
graph says, A pervson only becomes a vagrant
when, first of all, he has no apparent means
of suppori. Thzt does not merely mean a
person without money. Surely it means a
person  whhout money,  without money's
worth, without eredit, without any lawful
means of obtairing money for his support.
He also has {o bz living without employment.
If he has no money cor money's worth but
has a job he soon will have money. It
would seem to me that anyone who can live
without means of support, without a job
and not beg or steal, must be a2 magician.

Mz, Quelch: I listened to the minister
explain at some length that subsection 1{a)
does not really mean what it says. Then he
went on to explain te hon. members what
in his opinion I really did mean, and the
interpretation that had grown up over a
period of years. But surely in this house we
should have enough legal talent to put inte
plain English exactly what we do mean, I
suggest to the minister that the section would
he greatly improved by striking out the words
“lives without employment or” and the words
“wandering abroad or”. The section would
then read:

Every one commits vagrancy wheo

(a) not Eaving any apparent means of support

(i} is founrd trespassing and does nel, when
required, justify his presence in the place where he
iz found,

I do not think there would be any objection
to that. He would have to be found tres-
passing. He could not be charged just be-
cause he was unemployed. If that change
were made I think it would remove most of
the cbjection,

Mr. Regler: The statement was made by
the hon. member for St. John's West that
“means of support” did not necessarily mean
how much money you had on you, I know
there are some municipalities where the police
follow the standard of a definite fixed sum.
They swill arrest you for wvagrancy unless
¥you have s0 much money on you. It may he
they have received that advice to guide them.
However, 1 do know it happens.

The only reasonable argument I have ever
heard for the existence of the wagrancy
charge at a1l is that if aids to enforcement
of the law in that it gives the law enforce-
ment authorities time to secure evidence
on other charges. I wonder whether that is
a sound practice. 1 wonder whether we
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should be ahle to arrest a man con a vagrancy
charge simply because we think he is pos-
sibly guilty of something else. Should we
be able to arrest a2 man for gomething that
does not mean very much merely for the
purpose of being able to hold him for a few
days? .

I am not sure that we should retain this
provision. As I understand the old law, when
a person was charged with vagrancy the ques-
tion was whether the man was a vagrant
and whether there was evidence to show that
he was a loose, idle and wvagrant person,
According to the wording of the section—
and I think the hon, member for Kamiloops
had a wvalid point--the issue is not whether
or not a man is a vagrant; the issue now
js whether or not he has employmeni If
evidence can be presented that he is without
employment and without any apparent means
of support, he iz automatically guilty of
vagrancy., Therefore I feel the whole section
should be left over until another day. When
we began the revision of the Criminal Code
I thought we had a definite understanding that
contentious sections would be left over until
some other time.

Mz, Michener: ] think perhaps the minister
will agree that we have pretty well aired
the offence under paragraph (). I should
like to make cne suggestion to the minister
about paragraph {(¢). This paragraph deals
with persons who are prostitutes or night
walkers in public places. )

The point I. wish to make is that this
paragraph seems fo go so far as fo make it
an cffence for these people to he in a public
place. It does not go quite that far, but I
am going to suggest to the minister that it
is different from the existing section. If the
minister will look at the existing section 238,
subsection (i), he will see that it speaks of
a person a$ & vagrant who, being a common
prostitute or night walker, wanders in the
ficlds, public streets or highways and so on.
There is an element of positive action on the
part of the prostitute in that section. In the
present section we apparently make it illegal
for the prostitute or night walker to be in a
public place about her ordinary activities as
a citizen. Supposing she is going to the
market to buy groceries. She iz then in a
public place, and she has to justify her
presence there in order to not commit an
offence.

I suggest to the minister that in all these
clauses that deal with what we might call the
submerged people, it seems {o me a sound
course to follow is to require some positive
offence or action, something that is disorderly
or sbnormal in a public place before there
is an excuse ito arrest. I suggest fo the
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rainister that the section might very well
read, so as 1o import thai element of positive
action, “being a common prosiitufe or night
walker, solicits in a public place.” That
might not he the best way of expressing if,
but I am sure the minister understands what
I have in mind. Instead of putting such a
person under the onus of justifying her exist-
ence every time she is in a public place, there
should be some positive act on her part
before she can be charged and brought info
court.

Mr. Garsen: The hon. member for Van-
couver-Kingsway raised this matter before
and I regret that I did not reply to him. I am
afraid that I cannot at all agree with the
hon. member for St. Paul's. Ii he will look
ai the present section he will see that it
mentions being a common prostitute or night
walker who wanders—the hon, member just
mentioned the fields—the public streetis or
highways. Now, what iz the subsfantial
difference as between “public streets or high-
ways” and a “public place” as in the present
sec:ion? Then it goes on and mentions that
if she "“dees not give a satisfaciory account
of herself”, whereas the new section says
“does not, when reguired, give an account
of herself”.

Mr. Knowles: It may be that the old section
was not worded correctly.

M1, Garson: The cases under the old section
were to the effect that she did not need to
give an accouni of herself unless she was
properly asked by the proper people in
authority. When certain individuals were
brought up and charged who had not been
asked, they were acquiited. If the hon. mem-
ber says she cannot golicit, then what is
the position of a streel walker who cannot
so0licit? Is my hon. friend’s proposal that
we deprive her of her livelihood? The case
law under the existing section says, and I
recommend this to my hon. friend:

Tre mere fact that a woman is a2 prostitute, how-
ever, dees not make her a vagrant; nor does the
furtker fact of her wandering abroad. A woman of
one of these classes may wander as long as she
likes in such public places as she chooses without
simpiv by reason thereof bringing herself within
this enagtment. It 15 only when in the course of
her wandering she fails to give a satisfactory
account of herself that she converts herself into a .
vagrant.

Supposing a policeman comes along and
finds a prostitute with a companion who s
picking the pockeis of a drunken man. The
prostitute is standing by in a public place, and
he zsks her o give an account of why she is
standing by while her companion is picking
the pockets of this drunken man. If she can-
not give a satisfactory account of that situa-
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tion, then and only then does she fall afoul of
this section. I think if the hon. member will
examine with care the new wording and the
old, he will see that the real gravamen of the
offenice is failure to give an account when a
reguest has been made. In- all substantial
respects the two sections are jidentical.

Mr. Michener: I appreciate that. My con-
corn is that the wording has been changed.
The minister knows as well as I do that in
interpreting the new section the courts will
impute to parliament some purpose in chang-
ing the wording, and they will iry to seek
some difference in the wording, which in this
case is “wandering in a public place”. Now,
every one is found in a public place who is in
a public place, so there is no element of
offence; yet you put that person under the
onus of explaining her presence there. That
is all 1 suggest to the minister, If he is satis-
fied {here is ample and proper protection to
even a person who is a common prostitute
going about her normal activity, then all
right.

1 am suggesting her special activities should
be prohibited, not her normal ones, by putting
in the words, “soliciting in a public place”.
After zll, the example which the minister
gave of picking a man’s pockets certainly is
an offence, and there is the capaciiy to arrest.
Being found in a public place, as every one
iz who is in a public place, seems to me o
be the wrong type of wording for this kind of
section.

Mr. Garson: But being found in a public
place is not the gravamen of the offence either
under the existing wording or under the pro-
posed new wording. The gravamen of the
offernice is that when requested o do so she
fails to give a satisfactory account of herself.
In zll these matters I admit that the degree
of ahility and judgment of the police forces
varies a great deal from one part of the
country to the other. But in drafting the laws
of the country, I do not think we can do so
upon the assumption that the police forces
are corrupt and incompetent, or that they are
going to abuse powers that are given fo them;
otherwise we are going to have a difficult
time dratting laws to protect society.

What I suggest is that in relation to this
whole clause and every subelause under it
we must make the necessary assump-
tion that the Canadian police forces have
rcasonable professional integrity, and that
they are reasonably competent, and that no
abuses will arise if we empower themn to use
reasonable discretion. Of course, if in certain
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cases the police are not honest and com-
petent; if in certain places these abuses men-
tioned by the hon, member for Maclecd take
place, then I do not think we are entitled to
pay too much atfention to these exceptional
cases ih drafting what we think should be a

law of general application,
There was onc other point made by the
hon, member for Regina City to which I
think I should refer, when he said that we

‘are drafting a law or comsidering a law that

may be in effect for a long time. That could
leave quite a wrong impression if I were
to leave it uncorrected. It is true that the
bLill we are now considering has not been
consolidated for 60 wyears; but during that
interval of time I do not think there has been
z single year in which amendments to certain
sections have not been required.

I beg my colleagues in the commitiee to
understand that if, by chance, this present
clause is as defeciive as some arguments by
my hon. friends opposite would seem fo Indi-
cate, especially those of the hon. member for
Kamloeps, for example, and if his fears prove
to be well founded, then it would be a very
simple matter at the next session of this
parliament to bring in amendmenis o cure
the defects so disclosed.

As the minister in charge of the bill and
the minister responsible for recormmending
the appointment of the commission which
drafted the bill in the first place, I wish to
gay that there certainly is no reason why I
should wish personally to have any of these
defeets in the bill, if it were possible to keep
them out. The only reason I have been, as
perhaps my hon. friends may think, some-
what obdurate in relation to their sugges-
tions is that T think the commission did a
good job, They have greatly condensed and
improved—streamlined, if you like—the code,
while at the same fime retaining its sub-
stance. And I suggest that in its present
form the clause now before the committee
will retain the case law which was decided
under the old section, and work quite satis-
factorily.

Mr, Fulion: Several argumenis are
advanced by the minister as to why we
should allow the clause to go through in jts
present form which, I regret, T cannot accept.
The minister said that in dratiing laws of this
type we must assume that the police and other
law enforcement officers are reasonable men
and men of integrity. That is of course true.



2288 HOUSE OF
: Criminal Code

But if we helieve conscientiously that the
clause is so drafted that it admits of abuses,
whether intentional or uninienfional, then
I do not accept the principle that we can rely
upon the judgment of law enforcement offi-
cers never to bring about such abuse.

On the contrary I would assume that the
jaw enforcement officers, and particularly a
erown prosecutor whe would have it as
his duty to enforce the law as it is drafted
and exists on the statule books, would be
bound to enforce the clause which would
result in abuses, whether or not it did in fact
result in such abuses. In the case of the
crown prosecutor, that would be his duty.
1t is not his duty to say, *“Oh, I do not like
this clause. I do not like its application;
therefore I will not enforce it.” That would
be a hreach of duty on his part.

. Therefore the minister’s argument, when
he was trying to say we were suggesting that
the law enforcement might be unreasonable,
is not applicable. It is not because we think
they are pgojng to give an unreasonable
enforcement to this clause, but rather because
we do not want law enforcement officers
placed in the position where they will have
to enforce unreasonable law. That is why
we object.

Further, the minister has sald, in referring
to the argument of the hon. member for
St. Paul’s, that the case law in connection
with this subclause referring to prostitutes is
well decided and well estublished, and that
the present wording being in substance
almost the same =23 the previous wording, the
case law will continue to apply. I believe
that was the effect of his argument. That
argument, it seems to me, has established the
validity of our objection to the change in the
carlier part of the clause, because what
we are saying is that you have substan-
tially changed the words. You eliminated the
warés *loose, idle or disorderly” and there-
fore the case law which depended upon those
words will no longer be applicable. That is
the very poin{ we made, and I am glad the
minister accepts it now—because, of course,
he must accept if, having used the same
argument in connection with the subclause
on prostitution.

I see it is nearly ten o’clock. I would hope,
however, that rather than merely talk it out
at ten o’clock, the minister would appreciate
that we have objections to this clause., With-
out attempting in any way to use any threat,
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or to threaten further argument, we have
objections which we do not feel have been
properly disposed of. I would hope the min-
ister would allow the clause to stand so that,
when we return to a discussion of this bill,
it might be dealt with properly. 1 should
hope there would be opportunity for further
discussion before it is brought back fo the
floor of the house.

Mr. Garson: Do 1 understand my hon.
friend fo mean that it is to stand—as it cer-
tainly must stand, because it is fen o’clock—
until the next time the Criminal Code is under
discussion; or does he mean to have it stand
until we finish all the other clauses in the
bill, and then come back fo it?

Mr. Knowles: It depends upon what the
minister does in the meantime.

Mz, Fulion: That is about it. If the min-
ister between now and the time it comes back
—that is, now and the next day we have the
Criminal Code before us—congiders that in
the lizht of what has been said there should
be an amendment made to clause 164, and
comes to tell us that he now proposes to
make this, tnhat or the other change, then I
think we would be prepared to go ahead with
the discussion on it. But if the minister says,
“Y am sorry, but I cannot accept any of your
arguments. I want it to go through as it
now stands”, then I would aslk that the clause
stand to the end of the deliberations of the
committee of the whole, in the same way that
the other controversial clauses are being
stood over.

The Deputy Chairman: Order. Is it agreed
that the comrnittee rise, report progress and
ask leave fo sit again? ’

Mr. Drew: With the consent of the Minister
of Justice, might I make a short observation.
It does seem to me there is something to be
Bborne in mind to which perhaps due consider-
ationn has not been given, In the case where
changes have been made in some of the
clauses it has been recognized thai this was
done with the intention of improving the
wording of existing sections, to which there
has been no objection. But certainly in the
minds of a pumber of hon. members there is
a feeling that the old section in this instance
was a dangerous one, because it was being

used loosely to hold people when specific:

charges were not being laid. Many of us

know that people were held under the vag-

rancy section when there was no thought that

a vagrancy charge was going to be pressed.
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¢ was simply a procedure for holding a per-
<on until the anthorities made up their minds
what kind of charge was going {o be laid.
There are some of us who would like {o see
a clearly stated provision, if there is going to
he some basis on which a prisoner can be
neld, rather than enlarge still further a sec-
tion which had that objection, and which was
vsed for the purpose simply of holding pris-
oners until the minds of the prosecuting

authorities could be made up as to what |

specific charge would be laid.
Clause stands.
Progress reported.

. 228%
Business of the House
BUSINESS OF THE HOUSE
Mz. Garson: On Monday next the fivst item
of business will be the Salaries Act. Then
we shall move o go into sapply. If we suc-
ceed in getling there we shall call four depart-
ments: first, public works; seccond, veterans
affairs; third, agriculiure; fourth, mines and
technical surveys.

Mr. Fulton: And stand them?
Mr, Garson: Coniinue in public works.

At ten o'clock the house adjourned, without
guestion put, pursuant to standing order.




