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{o assist exports of farm machinery, he can
jn fact indicate the amounts, and whether
they are significant in the operation of our
farm machinery companies.

Mz, Howe {(Por! Arthurl: On the occasion
of the visit of agricultural workers I was
able to point out that in that week we had
guaranteed loans on agricultural implements
up to $10 million. I think over the years it
would easily be perhaps ten times that
amount.

Clause agreed to.

Clauses 2 to 5 inclusive agreed to.

Mrz. Dickey: Mr. Chairman, as I informed
‘the house, at this stage I should like to ask
the Minister of Citizenship and Immigration
{0 move an amendment swhich is a conse-
guential amendment on the increase in
capital. As the commitice will observe, in
section 10 of the present act which is quoted
in the explanation of clause 4 of the bill, the
original capital was all to be subseribed and
paid up, and in fact the present capital is
all paid up. One of the main purposes of
this amendment is {o increase the limitation
on the maximum business that the corpora-
tion can underwrite in terms of ten times the
aggregate of the amount of the capital plus
the surplus.

Section 14 of the act sets out this limita-
tion, and in the act the term “paid up capital”
is used. That was perfectly satisfactory and
applicable when all the subscribed capital
was paid up, as was the case of the griginai
capltalizaiion.

The proposal in this new bill is to create
new capital, which will be subscribed, hut
not paid up. Therefore there is a conse-
quential amendment reguired fo section 14,
substituting the words, *subseribed capital”
for the word “paid-up”.

Mr. Harris: I move that Bill No. 285 be
amendaq by adding therete the following
clause: i

6. Section 14 of the said act is repealed and the
following substituted therefor:

414, The liability of the corpovation under the
contracts of insurance issued and outstanding shall
not at any time excezed a total of ten times the
aggregate of the amonnt of the subscribed eapital
and the surplus af the corporatiom.”

Amendment agreed io.
Clause as amended agreed to.
Bill reported.

Mr. Deputy Speaker: When shall the bill
he read the third time?

Mr. Knowles: Next sitting.
Some hon. Members: No.
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My, Fraser (St. John’s Eastl: Yes.

Mr, Deputy Speaker: Next sitting.

CRIMINAL CODE

REVISION AND AMENDMENT OF EXISTING
STATUTE

The house resumed, from Friday, Febru-
ary 19, consideration in committee of Bill
No. 7, respecting the criminal law—Mr,
Carson—DMr. Applewhaite in the chair.

The Deputy Chairman; When the comnit-
tee reported progress last time we were
considering clause No. 164. Shall the clause
carry?

Mr. Knowles: No.

On clause 164—No eopparent
support.

means of

Mz, Enowles: I wonder whether the minis-
ter has done some good hard thinking on
this matter since it was last before the
commitiee.

My Garson: I am going to suggest to the
committee that we let this clause stand in
the fond hope that it will be possible for
representatives of the opposition parties and
myself to work out a wording which will
meet the point which they have raised with-
out in any way damaging the enforceability
of this clause against vagrancy.

Perhaps I was personally at fault in that
during the last debate, when it became
apparent that there was a deep-rooted
difference of opinion concerning eertain
aspects of this clause, I did not suggest’
earlicr that it should stand. In line with the
policy which I indicated when we were on
second reading in relation io the disposition
of these clauses in committee of the whole,
I should like, where it appears when we
come to similar clauses that there is a deep-
seated difference of opinion, to stand them
over at an early stage of the debate. Then
we can come back to them later on af a
specified time, when I think we can do a
greater amount of justice to them in a
shorter period of fime than we can with the
more extemporaneous debate that we had
the other day. On that basis I would like
to suggest that 164 stand, and that at the
request of the hon. member for Prince Albert
165 should also stand.

Mr. Campbell: Before clause 163 is allowed
to stand I should Yke to make a suggestion
with regard to it if you are through with 164,

Mr. Knowles: With respect to 164, I am sure
that all of us are glad to have the suggestion
ihat _this clause stand for the time being and
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I dare to hiope that in the meantime somelhing
can be worked out that will be satisfactory
1o all concerned, However, I would not want
the minister to assume that we will neces-
sarily et together, as he indicated just now.
The feelings indicated last time we were
dealing with this matter were pretty sharply
divided. Our main concern is that there not
be any law that baldly says that a person who
is without money and without a job iz auto-
matically to be declared a vagrant, Perhaps
I should not have said even this much if I
am going to agree with the idea that ihe
matter stand. At any rate, that is our posi-
tion. We are glad to allow 164 to stand.

The Deputy Chairman: Docs the committee
agree to the arrangement ocutlined by the
Minister of Justice, which I understand is that
where & clause is ealled, upon which hon,
members wish to speak extensively or pro-
voke a debate, it shall be allowed to stand
and that we consider at this first run through
the code those clauses upon which there is no
major disagreement? May I take it that that
is agreed to by the committee?

Some hon. Members: Agreced.
Clause stands.
On clause 185—Common nuisance.

Mr. Campbell: I should like to ask the
Minister of Justice if he is considering bring-
ing in an amendment to this clause that would
prevent the pollution of interprovincial rivers.

Mr. Garson: I thought that I had made it
clear on previous occasions—I certainly tried
to—that we are prepared to consider whether,
in the light of such facis as may be apparent
from the investigatien now going on into
the North Saskatchewan river, this clause
165 should continue in its present form or
-whethor those facts would make it appear
that 163 iz not adequate and that some amend-
ment should be made to it in order to make
it adequate. Until we get those facls I do
not think anyone, no matter what his attitude
may be toward amending clause 165, could
really reach a proper opinion as to whether
an arendment should be made or not,

‘Mr. Campbell: I am receiving many wires
and so many lctters asking me to try fo get
the government to bring in legislation which
would protect the people in one province
when poliution is taking place in another
province, The minister well knows, and the
house should know by this time, what the
situation is In Saskatchewan. I am going to
run over it briefly. Pollution of the Norih
Saskatchewan river is taking place in Alberta.

The Depuiy Chairman: I think the com-
mittee will agree with me that in a discussion
of the wording of clauses of ihe Criminal

[Mr. Knowles.}
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Code, 1o discuss a situation existing hetween
two provinces, and the pollution of a river,
which so far as I know is not specifically
referred to in the sections of the code, is not
in order. I think the comimitiee will sympa-
thize with the Chair, as I {ry to sympathize
with he hon. members concerned. The
subliee: which the hon. member now proposes
to ¢iscuss has been discussed in this house
on the o-ders of the day and at other times.
I ask »im 12 zgree with me that a discussion
o the tisn now existing on the North
wan river is not in order when we
:zirng the vording of sections of the
Cade.

ere in order, porhaps the hon. mem-
i thzn agrez with me and, if he has
va remarks to make, abide by the
~orment of the committee that the sections
which zre going to be the subject of long
disrussinn should stand and not be taken up
at this irst rezding of the code. Therefore I
wonld zsit the hon. member to confine his
remarks at this thne to clause 165, which 1
understzand was to be permitted to stand, and
bring his remarks clearly within the purview
of the code.

. Mr. Harrist On a point of order, it was my
understznding that the clause was to stand
and the purpose of asking that it stand was
to avoid dizcussion at this time which prob-
ably would be pointless in view of possible
amendments which might be made or further
explanations that might be given. While I
compleie’y sympathize with the hon. mem-
ber for The Battlefords in his desire {o bring
to the s<tention of the committee conditions
which have been discussed on many ocecasions,
I feel nis purpose would be much - better
served if we allowed the Minister of Justice
to give io this section that consideration that
has bezn promised by having the clause
stand.

Mr, Camphell: If I was quite cerfain that
ihe minister would bring in legislation within
the nex: two or threce weeks that would
provide protection for people, I would be
satisfied: but I am not sure. That assurance
has not bz2ent given. To bring myseclf in order,
I am goinz to move that clause 165, which
cones urnter the heading of “nuisances”—

The Deputy Chairman: Before the hon.
membear o205 his amendment, which I am not
1uling out of order in advance, may I say that
it is ey undersianding that there is a rule in
Beaucherne that where an amendment is
moved "o 2 clause, the clause cannot stand.

I dravw 2=z hon, member’'s attention to it with-
out looX’rg it up so that he will realize the
position in which he is going to pul himself.
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Mr. Knowles: I wonder if I might make a
suggestion. The hon. memher for The Baitle-
fords has an amendment which he would like
to propose and he understands that the
minister wishes the clause to stand for further
consideration. I am sure that my colleague
has no objection to that. Would it not be
helpful if he were permitted to read: his
amendment and place it on the record so that
it would be there for the minister to consider
along with the other points in conhection with
this clause that are to be considered?

The Deputy Chairman: I am in the hands
of the committee, Is there unanimous con-
sent?

Some hon. Members: Agreed.

Mr. Campbell: I shall not move the amend-
ment but T will place it on the record so that
the minister may see what the idea is behind
it. I have had legal advice and I believe that
if the amendment were put in the Criminal
Code it would answer the purpose. MMy sug-
gestion is:

That subclause {2) be renuwmbered as #(3)" and
that the following be inscrted as subclause {2}:

“(2) Every one who, by hnimzelf, his agent or
employee, places or discharges, or causes to be
placed or discharged, oF suffers to be placed or
discharged, in, upon or near, springs, lakes, streams,
or Tivers, any industrial waste or any other pollut-
ing material of any kind whatsoever, which either
by {tself or in connection with other matter may
corrupt or impair the guality of the water thereof
in enpother province or render such water in such
other province unfit for accustomed or ordinary use
is guilty of an indictable offence and liable to
imprisonment for itwo years."

An amendment of this kind would not
interfers with provinelal rights in connection
with any river wholly within a province, I
believe it would give protection where pol-
lution, taking place in one province, does ho
harm to people in that province but, when it

reaches the next province, creates harm to the
" people there. As I said, I will not try to
impose my views on the commiftee it the
minister will consider thiz. If the situation
is not cleared up by the Alberta povernment
in the very near future—and I think they
could deal with it if they so desired—we

could turn that waier the other way—

Mr. Martin: Mr. Chairman, on a point of
order, this does show the danger of relenting.
The commitiee was good enough to allow
the hon. member to put forward the amend-
ment which is now before us, but he is now
going on and accusing people and stating
that he is not satisfied the Alberta govern-
ment is doing everything it can. I am
precluded by the rules of debate from even
answering that point, and I would suggest
that this is a matter for discussion. I do not
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believe it is fair to suggest that one hon.
member more than another is anxious to see
this matter corrected, I would urge you,
Wr, Chairman, to see that the hon. member
is held strictly to account.

The Deputy Chairman: A point of order has
been raised by the Minister of National
¥ealth and Welfare. I think he must be
right, because his point is along the same
lines as the point I raised myself. I would
suggest to the hon. member for The Batfle-
fords that since he has placed an amendment
before the minister for consideration, and if
it is the intention of the commitiee, as
suggested by the minister, that clause 165
be allowed to stand, it should now stand,
and when the clause is recalled for full
diseuszzion, as it must be, that will be the
moment fo enter into a full discussion, at
which time the then chairman will have
to decidz whether the remarks being made
are strietly in order,

Mr. Campbelit Mr. Chairman, I did not
quite complete what I was saying. II we
could reverse the flow of the river running
through Edmonton for 24 hours so as o
make it—

Some hon. Members: Order.

The Deputy Chairman: I am sure the hon,
member will agree with me that you cannot
reverse the flow of a river under the Criminal
Code. Does clause 185 stand?

Some hon., Members: Yes.

The Peputy Chairman: Clause 185 stands.

Mr. Barnett: Mr. Chalrman, I hesitate {o
intrude inte the proceedings, at this time,
the particular matter I have in mind, but I
did unsuccessfully attempt to eatch your eye
a number of davs ago on this point. I am
referring to a certain matter in clause 160,
subsection (c), and we seem to have moved
on so cuickly with other clauses that I was
not able to make my point. With your
permission I would like to raise it now.

The Deputy Chairman: It is not within the
purview of the chairman to grant permission
tc revert to clause 160, which has been
carried, unless the hon. member has the
unanimous consent of the committee, in whose
hands I am.

Mr, Garson: There is really no objection to -
a single instznce of this kind, but if we do
it for one we will have to extend ithe same
privilege to every hon. member. We have
a long, heavy, and very extensive task before
us. Inless we have some order in our
procedure we are not going to make very
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satisfaciory progress, I do not think any
great hardship would bhe caused the hon
member if he would raise this matter again
when we are going back through some of
the more difficult clauses, because I believe
it would be better if we proceeded at the
present time according to the agreed order.

Mr, Coldwell: Mr. Chairman, I happened
to be in the house when my hon. friend tried
to catch the chairman’s eye. I believe he
was on his feet on threec or four difterent
oceasions and failed t{o oblain a hearing,
However, I do not know if there will he
another opportunity.

Mr. Barnett: In order to avoid any dis-
cussion on this matier at this time, might I
ask whether it would be possible to allow
clause 160 to be considered as having been
permitted to stand instead of carried in order
that it might be brought up later on with,
shall I say, the more contentious clauses. The
matter I have in mind is related to questions
which are covered in cerfain other general
sections of the code which will be up for
discussion at a later stage.

My, Garson: Might I suggest to the hon.
memper that if the matter he was proposing
to raise, in addition to being related to clause
168, to which he has already made reference,
alsc relaies to some other clauses we have
not et come to, then he should raise it when
we come to such clauses. I think he would
find me very receptive If he brought the
matter to me personally so that at this time
we would not need to detain the whole
commities to cover the point he has in mind.

Mz, Barneit: I would be agreeable to that.
On clause 166—Spreading false news.

Mr. Knowles: I wisgh the minister would
comment on this clause. In the first place,
I believe the penalty has been raised. It
used to be one year, as set cut in the former
section 136, and the penalty is now two years.
Secondly, what dees the minister understand
by the phrase “spreading false news?” The
clause reads:

Every one who wilfully publishes a statement, tale
or news that he knows is false and that causcs or
is likely to cause injury or mischief to a public
interest is guilty of an indictable offence and is
liable to imprisonment for two years.

Hardly a week goes by-—in fact we had
a point of this nature raised today by the
Secretary of State for External Affairs—when
someone does not raise in this house a claim
that our friends of the press have misinter-
preted something that was said. Does that

sort of thing come under the ban of clause

166, or is there a line drawn somewhere?
{Mr. Garzon.]
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Mr. Garson: In all these cases there is a
line to be drawn. This line clearly is indicated
in the clause before us. The accused must
wilfully publish a tale or news that he
knows is false. The crown must prove such
knowledge. In the case my hon. friend refers
to I imagine that those who were responsible
tor publishing the ncws would certainly deny
that they knew it was false. The erown must
also prove that the publication is of matter
which in the language of clause 168 is “likely
to cause Injury or mischief to a public
interest™.

Mr. Knowles: What is “a public interest”
in that context?

Mz, Garsen: I think probably as good a
way to answer that question is to cite—

Mr. Knowles: Tremeear.

Mr. Garson: —yes, Tremeear in reference
to an actual case which arose, because the
best test of how a seclion operates is to
examine the way in which it has becen invoked
and in which it operated in a given case. The
facts of this case set out in Tremeear at page
142 were these. A merchant in Alberta
announced a “closing out” sale by using these
words:

I have decided to leave Canada. Americans not
wanted in Canada, Investigate before buying land
and iaking homesteads in this country.

It was held that the accused was guilty
of an coffence under this clause. The news
was false and wilfully published and was
against the public interest, which at that time
was to attract scttlers to Alberta. That is a
case in poing,

I admit that the problem arizes every time
a matter of this kind comes up, the prosecut-
ing authorities have to make up their mind
whether the facts appear to disclose an

offence, If they think it does then they
lay a charge. 'They then have to prove their
charge. If they cannct prove it the case

under this clause fails,

Mr, Knowles: Might I revert fo the first
guestion I asked. Why has the penalty been
inercesed from one to two years?

Mr. Garson: Because, as I have explained on
severzl occasions previously, it was fthought
desirable by the ecommission that we should
not have an assortment of offences under the
code but that they should be all included
under some five separate groupings. The
lowest of these is two years, then five years
and so on, This particular case fell into the
ljowest grouping, but that had the effect of
increasing the penalty from one to two years,
My hon, friend himself, 1 think, during the
previcus debate on this bill raised the point
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that these are all maximum sentences, In a
proper case the judge might impose a penalty
of one day’s imprisonment, if he wished to
do g0. There is no minimum penalty under
the new code.

My, Hansell: I should like to say a word
on this clause. I am not now particutarly ask-
ing the minister to comment. X cannot see
that there is any great difference belween
this clause and ihe Alberta press act that
was passed some few years ago. That act, of
course, was sent to the courts and was
declared to be unconstitutionsl. It can there-
fore perhaps be regarded as & dead issue to-
day. Nevertheless there are a good many
people in the country who will not permit
it to be a dead issue and who are bringing
it up continually as a means of attack upon
our own Social Credit position by saying
that if ever we got into power we would
attempt to control the press.

Mr. Chairman, I do not think this clause
attempis to control the press any more than
did the press act passed some years ago by
the Alberta government, In fact, on com-
paring the press act of a few years ago with
this section, I think that act was guitc a
modification of this particular section. Al
that press et did was provide that when
there was a news release by the government,
should that news release be prinied falsely or
give a false impression or include false state-
ments, the same periodical or paper would be
enmpelled io print the correct release in a
place just as prominent as that in which the
false one was printed.

A great deal of comment on that act in
recent years, in fact in the last election cam-
paign, would leave the impression that a
newspaper or periodical would not be per-
mitted to criticize the actions of the govern-
ment. There was nothing of that kind at all
in that press act. Ediforial comment could
pe made. They could criticize the govern-
ment. They could call the government any-
thing for which they could find appropriate
phraseology. There was nothing at all wrong
with that course. It was simply a press act
{hat insisted that when false statemenis were

made with respect to news, they had to be '

corrected the next day. I rose to point that
out, because I fancy those who are our
opponents will eontinue to mislead the people
with regard to the matter. Itis a dead issue
today.
Press.

I am not talking against this section, I
think it should be there. I do not know
whether this is the section that necessarily
covers libel, but it appears to me that it

We have no desire to control the -

2405
Criminal Code
does. I want to have that statement on the
record. False news should not be reported.
whz* we want is the truth, Just so long
as the truth is published, no cone is going to
complain. We believe in the freedom of the
press, but we belleve that the press is free
to print that which is right.

Clause agreed to.
On clause 187-——Not burying dead.

Mr. Coldwell: I want to ask a question
about this elause, as fhe result of reading it
over. How does this clause affect cremation
and the remains of those who have heen
cremated? It would seem to compel burial.
What is the interpretation?

Mr, Garson: Again I think the answer can
be found in the wording of the section which
recds as follows:

Fvery one who .

ta) neglects, without lawful excuse, to perform
any duty that is imposed upcen him by law or that
he undertakes with reference to.the burial of a dead
hwran body or human remains, . . .

1 take that to refer to the proper carrying
out of burial, if that be the method which
he chooses to dispose of the human body or
human remains.

Mr. Rowe: Would they be human remains?

Mr. Coldwell: After cremation, are they
human remains? That is the point,

Mr. Garson: In any event, it is only where
be fails to perform a duty that is imposed
upon him by law or that he undertakes. I
inink it has to do more with the manner in
which he carrics out that duty than with the
question of burial or cremation; that is, as to
whether it iz burial of the body in the groun
or burial of its ashes in an urn. In other
words, the gravamen of the offence is in the
carrying out of the burial in a manner, for
example, which is disrespectful to the dead
body, in a careless and indifferent manner
and so on, and not whether they bury the
human hody or cremate it

Mr. Coldwell: The point I had in mind
was as to buriat of the remains. In cremation
the remains may not be buried. That is the
point. In cremation the remains may not be
buried for a considerable iime or may not
be buried at all. 'What is the interpretation
of the word “burial”? 'That is the point I
had in mind.

Mr. Garsen: I still come back to my point
that the gravamen of the offence is neglect {o
perform a duty that is imposed by law or that
a person undertakes fo carry out, as my homn.
friend will see, with reference to the burial
of & dead body or human remains. That is
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all it says. It does not necessarily make any
reference at all fo cremation., If cremation
is lawful under relevant statutes, then it is
just as lawful as burial.

Mr. Coldwell: That would constitute burial?

Mr. In such case it would be
lawiul, _

Mr. Celdwell; The fact that the body was
cremated would be burial, under this ¢lause,
Is that right?

Mr. Garson: Oh, no.
Mr. Coldwell: That iz the point I am

making. Suppose the remains after crema-
tion are not buried.

My, Garson: There is un offcnce unless
there is a breach of duty.

Mr. Coldwell: There iz no offence if the
remains are not buried?

Mr. Garson: This is an offence in respect
of the manner in which burial is carried out.

Mr. Coldwell: It is an interpretation of
the word “burial” that I am aftcr.

Mr. Trainer: 1 should like tc ask the
minister whether this clause is supplementary
to or was designed to reinforce provincial
laws. Are there provincial laws existing with
regard to burizl which this clause is designed
to reinforce?

Garson:

Mr, Garsen: Yes; because it says:

Every one whe
(a2} neglects, without lawful excuse, to perform
any duty that is imposed upon him by law . ..

Mr. Traimsr: That is provincial law?

Mr. Garson: Yes. The law may vary from
one province to another, but it is his duty
as a citiven to carry out that direction of
the law. If he fails to do that in respect
of burial, then he brings himself under this
provision of the Criminal Code.

Clzuse agreed to.
On clause 168—Bet.

Mr. Hahn: We find here that a new sub-
section 3 has been added, which places the
onus on the accused. We had the same thing
with respect to clause 162, trespassing at
night, in which the onus was placed upon
the accused. I wonder if we are not setting
a dangerous precedent and losing a funda-
mental and basic principle of British freedom
when the onus is placed entirely on the
accused rather than the state having to prove
that the accuscd is guilty.

Mr. Garson: If my hon. friend will examine
the preceding subsection I think he will see
a provision there to the effect that & place is

[Mr, Gargon.]
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not a cornmon gaming house within the mean-
ing of the various subparagraphs there listed
when it is ceoupied or used by an incorporated
bona fide social club or branch thereof, when
certain conditions which are prescribed pre-
vail. If ar gecused in 2 case of this sort is
actually innocent the facts in proot of that
innocence are entirely in his possession, and
it would bte & maiter of no difficulty at all for
him to show that the place which had been
raided wzs actually not a common gaming
house,

The necezsity for subsection 2 arises from
the fact thzt as a rule when these raids are
made, espzcially if if is a gaming house run
by an experienced operator, the police may
have some difficulty in seecuring entry in the
first place. When they do get in they often
find that the proprietor has made provision
for doing away with great rapidity with all
of the ingications of gaming and the like.
The people who are found there are all just
innceent people taking part in a friendly
game without zny professional element in it
at all. In order 1o give protection to society
in a case of this kind, it does not seern un-
reasonable 1o say that the onus of proving
that it js not a gaming house can be fairly
placed upen the accused when, if that be
the fact, it is so easy for him to establish.

Mr. Maclnnis: I arm suspicious of any sec-
tion of the Criminal Code that puts the onus
of proof of innocence upon the accused. I
think it is a departure from the British
practice that we have followed for so long,
and if we begin by putting such a provision
in one seciion we may wind up by having it
in all sections, with the result that no matter
what the charge against an accused may be
he will have io prove that he is innocent.

The minister says it will be an easy matter
for an accured to prove that if is not 8 com-
mon gamicg house, If it is an easy matter
for him to prove that it is not, then it should
be an equzlly easy ma'ter for the crown fo
prove that it is. The crown is only going to
asstime the onus of proof when it is easy
for the crowm to do so, but when it is hard
the crowr will shift the burden to the
accused, As a principle in our Criminal Code
I dislike it very much.

Mr. Garsen: I am in complete agrecment
with my hon, friend in disliking just as much
asg he does this prineiple in any criminal law
of shifting the onus of proof upon the accused.
But in those caszes in which the means of
proof are pzeuliarly in the possession of the
accused; where it Is slmost hnpossible for
the crown to offer the necessary proof, if the
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proprietor and found-ing stand mute then I
{hink this is not the first occasion by any
means when an accused hag been called by
statute to adduce evidence peculiarly in his
possession to disprove the charge against him,
With great deference to my bhon. friend 1
would not agree that because this provision
is put into a section respecting an offence of
this sort, it would be proper to put it inta
other sections dealing with other offences.
My hon. friend can see, as we go through the
code, that there are very few sections in
which it has been put, and that such pro-
visions are confined to a very few sections
which are of the same general character as
ikis one.

#r. Maclenis: My understanding Is that
this part of the clause is new and was not
jn the old law. We carried on for quile a
long time with the law as it was, and T do
not think anything wvery serious happened.
Surely if a place is kept as a common gaming
house the necessary paraphernalia will be
visible, and surely every time the police care
1o raid a place the ocecupants or owners should
not have to bring forward proof that it is
not a common gaming house. The minister
said a few minutes ago that this is the first
time this provision has been introduced. That
is my point. It will be such an easy thing to
make a practice of introducing such a provi-
sion here and there. We are all locking for
easy ways to perform our various duties, and
it will be an easy way for the police or the
crown, whichever term one uses, to make an
sccused prove that he is not guilty. I think
we should be very eareful about it.

Mr. Fulton: I do not think I am qualified
nor do I desire to defend the Minister of
Justice or, indeed, the new Criminal Cede
in maiters of this sort. But if I were to let
the comments of the hon, member for
Vancouver-Kingsway, for whom I have high
regard, particularly with respect to his
interest in persons who may be accused and
who reguire every assistance to defend
themselves, go without reply it might be
taken as meaning that we do nol share the
coneern he has expressed that as a general
principle a man is innocent until he is proved
guilty and that the onus of proof of his guilt
should be on the crown, No one could
subseribe more strongly fo that conviction
than ¥ or my colleagues sitting around me
and those who are members of this party
generally.

Therefore, while T do not agree with the
hon. member for Vancouver-Kingsway, I felt
that if I kept silent and simply let the matter
go witheut any comment it might be taken
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that we were not as concerned about lhese
things as he is. But there is a reply to him
in this particular case which can and should
be made. Taking clause 168 and comparing
it with the old sections 226 and 227, one sees
that the nmew clause proceeds on a rather
different basis. The old sections 226 and 227
defined a common gaming house and made
no exceptions. Under the new clause 168 an
exception is created by subsection 2. In other
words, it is continned as an offence to keep
or to be in a common gaming house, but
there is now an exception. Subsection 2 says:

A place is not a commen gaming house within
the mesning of paragraph (1) or clause (B} or
cy ... . :

__if ‘it conforms to certain standards which
are then Iaid down.

What ic now eald is that we continuc the
offence of a common gaming house but we
create an exception to that offence. We create
an exception if the place falls within the
category described, and it is then not a
ecommon gaming house; but we put upon the
accused the onus of proving that the place
falls within the exception. When you are in
effect creating a specific defence to a charge,
which defence is that the accused’s place falls
within the description of the exception to a
ecommon gaming house, it is fair to place the
onus of proving that defence, by proving that
the place falls within that exception, upon
the accused. 'The crown still has to establish
its case by proving that the place is a common
gaming house, and it is up to the accused to
prove that the ptace falls within the exception,
This exception is now defined by the statute
in a form in which it did not exist before.

Mr. Hansell: I just wonder, if we should not
let this ifem stand, particularly when we
yealize that lotteries come into this section
and 1 notice that the committee on capital
and corporal punishment and lotteries is
meeting now. In any event, what T have in
mind is that a good many of the members
of the house who were members of the
crirninal code committce a year ago and are
familiar with the code are also members of
the present committce on capital and corporal
punishment and lotteries. I am just wondering
as a general practice whether we are not
stealing a march on those men who are in
another place and would like fo be here.

My attention has been drawn to the fact
that this section does not cover lotteries, so
perhaps I am barking up the wrong tree.
I know that our representative on the present
commmitter on lotteries spent a iremendous
amount of time and was 2 conscientious
member of this criminal code committee a
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year ago. I know he would like to be here
while the Criminal Code is being discussed.
Perhaps at future sittings we might bring up
the Criminal Code with that in mind, to avoid
conflicting with the other commitiee.

Mr. Barnett: I should like to raise a point
in connection with subclause 2(b), which
I understand from a remark that has been
made is a new provision. I am wondering
what interpretation can be placed upon the
words “charitable organization’? To illus-
frate my point, I would ask the minister
whether under this clause a trade union
organization, as part of its social activities,
might arrange an evening when games ef this
sort would be played, possibly for some social
or charitable purpose, and be covered by this
saving clause? I realize that in the ordinary
sense of the word a trade unicm is not a
charitable organization, but could they be
covered by this saving clause? If not, would
the minister consider inserting some such
words as “or other non-commercial organiza-
tion” or something of that kind?

Mr. Garson: Perhaps I might comment upon
the remarks of the last two speakers because
they are really related to one another. On
iwo or three previous occasions I have
explained that the setting up of the joint
committee of the Senate and Heouse of Com-
mons to consider capital punishment, corporal
punishment and lotteries was wupon the
understanding that the house would pass these
sections dealing with gambling, lotieries and
go forth, subject to any amendments that
might occur to us as we considered them in
the form in which they are.

This was to be done so that when the new
code comes into eflect we will have this
subject matter covered by legislation, If we
repeal the old code and in the meantime do
not provide these new sections dealing with
lotteries, corporal punishment and capital
punishment, then we are golng to have a gap
in our law pending the report of the joint
committee. The understanding was that we
would pass these sectlons mow. Then when
the commitiee’s report came in the govern-
ment would move amendments, or
government did not feel it was appropriaie
to do so, members of the opposition would
move them. In that event, the government
would expedite consideration of any amending
legislation which might be brought forward
to implement the report of the committee.
For that reason I am asking hon. members to
pass this legislation as we go azlong.

Now, that does not mean we cannot
examine it on its own merits in the course
of passing it.

Inir. Hansell,l

if the -
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In connection with the question raised by
the hon. member for Comox-Alberni as fo.
what constitutes a charitable or religious
organization, if I understood his quesiion
he wanted to know whether, even although
the organizations were not charitable or
religious but were doing this thing for
religious or charitable purposes, would that
constitute a defence? Offhand I would not
think it would, but that would be my own
very casual opinion. The hon. member asked
a hypothetical question, and with some hesi{a-
tion I give that hypothetical answer.

This guesiion has come up for interpreta-
tion by the courts; the case is Rex v, McGee.
It arose in my own province of Manitoba and
iy reported in 50, Man. R. at page 152, There
is a reference to the second exception under
paragraph () (ii), as re-enacted in 1938. This
was the former wording:

. while occasionully being used by charitable
or religious organizations for playing games thereln
for whith a direct fee is charged to the players
if the proceeds are to be used for the benefit of
any charitable or religlous object.

Now I guote from the judgment:

This provisicn is intended to protect such people
as trustees of club houses, or parish halls, whoe per-
mit the ocrasional use of their premises for chari-
table or religious obiects without gain or profit
to themselves.

Whether that would apply to a trade union
would depend upon the view the court foolk
of the facts of the particular case. I should
think a trade union might have some diffi-
culty in proving that it was a charitable or
religious organization within the meaning of
the section. :

Mr. Barnett: T did make one other sugges-
tion upon which the minister has not com-
mented, as to whether in this particular clause
it might not he advisable to insert some
words which would cover such a situation, If
an organization to which I belong, such as a
trade unien, decides to do something of that .
sort even though they mizht not be organized
mainly for that particular purpose, why
should they not have the protection of this
saving clause?

Mr. Garson: In that connection might I
sugdest that while my hon.. friend can
examine those clauses as they go through
now, we should take some cognizance in this
committee of the whole of the fact that a
joint commiitce of the House of Commons
and the Senate has been set up which I
should think will certainly consider this very
point to which he is now referring. I really
think we shall be in a bsaiter informed and
more intelligent position to consider this
point after the joint committee shall have
gone into it in somewhat more defail than
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we can in this committee of the whole. I
would therefore urge that amendments of the
nzture suggested by the hon member might
be left over until we get the report from the
comritiee.

Mr. Dupuis: Until a few years ago some
churches organized what they called bingoes.
I undersiand that even those bingo games
for charitable purposes weore outlawed. It
was said that the code did nof permit the
playing of such games even for charitable
purposes, Do I understand that subclause
2 () now makes bingoes lawful? Perhaps
I do not make myself plain; T am not talking
in my own language. 1 want it made clear
whether bingoes can now be played legally
if they are played for charitable purposes.

Mr. Garson: The answer to my hon. friend
iz that in this particular subclause there is
no change from the existing law. It may be
that when we get the report of the joint
committee we shall consider some change,
but that is for the future, This present hill
introduces no change in the law as it is in
the existing code.

Mr. Patterson: I should like to have some
assurance ihat this clause will definitely he
brought up at a future date under lotterics;
otherwise it ought to be given consideration
right now, or we should let it stand. Per-
sonally I feel that if a thing is wrong it is
hardiy right for a church or a religious
organization to do it. I believe ihat the
prineiple involved is altogether wrong; there-
fore 1 cannot see why a religlous organization
should have any preference over any other
group. Unless this matter is definitely going
1o be brought up at a future date under lot-
teries I should like to say something further
on it at the present time.

Mr. Garson: On that point, Mr. Chairman, 1
should like to reiterate once mere that this
subject matter is definitely being considered
by the Senate and the House of Commons
committee. I have undertaken, with the
approval of my colleagues in the governmenut,
that when its report comes in the government
will bring in legislation to implement that
report; or that if to do so does not commend
itself to our judgment, we shall expedite the
consideration by the house of amending legis-
lation brought in by any member of the
epposition, including my hon. friend.

Mr. Knovwles: Has the minister forgotten
the proviso that there has to be some recom-
mendation in the report?

Mr. CGarson: Yes; “to implement the report”
was the language I used, which means that
we will be carrying out what the report
indicates.
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Mr. Hansell: I should like the minister's
opinion with respect ta paragraph & of this
clause which reads: :

“game'" Ineans a game of chance or mixed chance
and skill, )

Where does the common slot machine
come in, in this connection? I am not an
expert on the constitutional angle of these
things, but I do believe that several of ihe
provinces have taken up this matter of slot
machines. I see the rninister has his finger
up, which means he must have something
that he wants to say.

Mr, Garson: Would my hon. friend look at
clause 170, which we have not reached, but
which deals with slot pachines?

Clause agreed io.
Clause 169 agreed to.

On clause 170—Conclusive presumption
from slot mechine.

Mr. Knowles: We have now reached the
clause that has fo do with slot machines,
1 do not wish fo take the floor from the
hon. member for Macleod, but I would like
to say this, after having read this clause.
To use legal phraseology, I think I can say
I have not knowingly gone into a COmMImMon
gaming house, but having read this clause I
begin to wonder whether millions of people
do not go into common gaming hotises every
day of their lives. Almost every time you go
into & corner siore you go intc a place where
there is a slot machine. Look at the wording
of this:

For the purpose of proceedings under this part,
a place that is found to be equipped with a slot
machine shall be conclusively presumed to be a
eommon gaming house.

Then we are told that a stol maching
means any automatic raachine or slot
machine: :

(a) that Is used or intended to be used for any
purpose other than wvending merchandise or serv-
ices; or .

(b] that is used or intendad to be used for the
purpose of vending merchandise or services 1f

(i) the result of one of any npumber of operations
of the tmachine is a matter of chance or unceriainty
in the cperator.

Every itime you use a pay telephone you
do that. There is a matter of uncertainty.
Sometimes you will get your nickel back
and sometimes you will get your number,

pMr. Rowe: And sometimes you get neither. -

Mr. Knowles: Hon., members are laughing,
and I do pot blame them. But what about
these little slot machines that children put
peanies in. Sometimes they get a bit of
bubble pum and sometimes they get trinkets
of some sort.
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Mr. Rowe: They are buying something.

Mr. Knowles: Someone says that is not a
matiter of chance. That is the reason the
kiddies keep putting in their pennies or
nickels; they hope to get something betier
than they got the last time.

Mr. Garson: Would my hon. friend look at
170 (2} (a) and ()7 If he does that be will see
that they cover the point that he has just
made,

Mr. Knowles: ¥es, but my point s that
what is set out in (a) is altered by what is set
out in (b)

that is used or intended to be vsed for the pur-
pose of vending merchandise or services . . .

Some of these machines are there for the
purpoese of vending merchandise or services,
bui there is also an element of chance as to
what item of merchandise you get.

Mr. Garson: Is the differcnce not this? In
a vending machine you put the coin in the
slot and you get back merchandise presum-
ably at least of the value of the coin.

Mr, McIvor: Your weight.

Mr. Garson: Yes, or your weight, if you
are interested in being weighed. You get
value; but in a slot machine you put your
money in and you may not get it back at all,
or you may get back much more money than
you put in. Therefore it is a gambling
machine. I may say, Mr. Chairman, there is
nothing new about this section. If my hon.
friend is worried about having been in a
gambling hell beecause he was in a drug store
with a glot machine, he already has been

doing that, perhaps unconsciously, for many

years.

Mr. Habn: I should like {o ask the Minister
of Justice this question. Are the machincs in
which you put ten cents and get nine cents
worth of stamps slot machines or not?

Mr, Garson: No, certainly not.

Mr. Hansell: The position as I sece it is
this. I do not know a great deal about the
slot maechines, never having played them, but
I do know that those who operate the
machines can get away with having the cus-
tomer put in a nickel or a dime and get back
one chiclet. That by-passes the law, because
it can be considered to be a merchandising
machine. Of course they do not put in the
nickel or dime to get a chiclet, they put in
the nickel or dime or whatever it is in the
hope that they arc going to hit the jackpet
and get a dollar’s worth of nickels or pennies
or whatever it is that comes out. That is the
thing I think is dangerous. I had an experi-
ence with one of my boys when he was just

[Mr. Knowles.]

COMMONS

knee-high to a grasshopper. The hon. mem-
ber for Red Deer zays, “Like his daddy”. He
did not grew to be much bigger than I am.

That boy went into one of these places
without . knowing anything about these
machines, and a »oungsier told him to put
in a pernny. He put in a penny, he hit the
jackpol and he came running out of that
place wiih his hazds together holding a fist-
ful of pennies, He must have had 60 or 70
pennies. He wanted me to see what he had
done, I took him aside and ¥ said, “Son, I
am going to tell you something, You may
be able to put all those pennies in there and
come away without a penny in your pocket,
having lost your original penny; but if you
never again play ome of these slet machines
you will be the one man in a million who will
be able to say that in his ilifetime he has
been able to heat the slot machines”

I am sure the minister will agree that the
slot machine is mzde to skin the public. It
could not be otherwise. No slof machine has
ever been made from which in the long run
the public could win. That is what I was
going to say when I rose several minutes ago.
I eannot quite undsrstand why the provinces
have started an investigation of slot machines
if they are covered by the Criminal Code,
Why would they have to do that? I realize
that the provinces administer the criminal
taw which comes ungder the depariment of the
attorney general, but if there is any question
as fo the right or wrong of slot machines it
seems to me it should ke the minister who
should carry on the invesfigation instead of
an attorney general.

Mr. Garson: The last point raised by the
hon. member for Alaclecd is extremely
important. Ve have the power and the respon-
sibility in this perliament of enacting the
criminal law. Under subsection 14 of section 92
of the British Xorth America Act the responsi-
bility for the admirfstration of justice, which
ineludes the enforeement of law, is exclusively
that of the provincizl authoerities.

The investization to which my hon, friend
refers has to do with administration. If my
hon. friend will exarmine the evidence he will
sca that the allegatinng upon which the inves-
tigations are usually based is thai in this,
that or the other part of a given province,
or in the province a5 a whole, the enforcement
of the law in respect to slot machines has
heen inadequate. '

But I would not 2admit for a moment that
the law we are now considering is inadequate,
beecause in substance it is a re-cnactment of
an existing section which has been in the
code for a great many years. If it had been
inadequate I should think that long since
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we would have had representations from the
provinces to that effect. If my hon. friend
is worried about the point with which he
opened his remarks, that a defence could per-
haps be made by the person accused of
operating a slot machine that the purpose of
the machine was fo wvend merchandise,
althcugh still importing an element of
gambling, I think his mind will be cleared
up if he reads subsection 2 of clause 170
which reads:

In this section "slot machine™ means any auto-
matic machine or slot marhine

{a) that ls used or intended to be used for any
purpose other than vending merchandise or ser-
vices: or

(b1 that is used or intended to he used for the
purpese of vending merchandise or services i

(i) the result of one of any number of operations
of the machine is a matter ¢f chance or uncer-
tainty to the operator,

(ii) as a result of a piven muaber of successive
operations by the operator the machine produces
different results, or—

Such as were produced for my hon. friend’s
son when he hit the jackpot. He got in at
the proper sequence and that great gain was
poured into his hands.

(liiy on any operation of the machine it dis-
charges or emits a slug or {oken.

Sometimes the accused argues that if it
does not put out money, that lets him out.
I think there has been a successful attempt
in this legislation to cover all of these pos-
sible defences to which my hon. friend
referred,

My, Hansell: I have one other question for
the purpose of enlightening myself only. Are
slot machines declared to be legal in any cne
province while they are still considered illegal
in other provinces?

Mr, Garson: As I said a few moments ago,
the responsibility for and the power of enact-
ing criminal law, saying that which is a ¢rime,
is upon this parliament and upon no other
legislative body in Canada. If we say by the
Criminal Code that a slot machine is illegal
and that its employment by a proprietor is a
erime, as I understand the Canadian constitu-
tion it is nof within the power of any province
to make it legal. '

Mzr. Mclvor: I was askiﬁg the question, how
can a slot machine that just tells your weight
be a machine of chance?

Mr. Brown (Brantford}: Would the minister
indicate whether there has been a change in
the existing law. Clause 170 defines a slot
machine, but in the old section there was no
definition. It referred simply to certain auto-
matic machines which were assumed 1o be
contrivances for playing garmes of chance. In
this clause it seems to be defined.
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Mz, Garson: Has my hon, friend read sec-
tion 986 (4) of the Criminal Code?

Mr. Brown {Branifordi: Yes.

Mr. Garson: If he will go down to about the

centre he will see that it says:
—any automatic machine intended to be used for
vending merchandise or for any other purpose, the
result of one or any nwnber of operations of which
is as regards the operator s matter of chaace or
uncertainty, or which a3 e consequence of any
givenn number of succesiive operatiens yields dii-
ferent resulis to the operator---

I think if my hon. friend will examine that
he will find that the substance is substanti-
ally the same as that of the present clause.
I think it is put in & more intelligible form
and in somewhat shorter compass.

Mz, Fulton: If seems to me there are fwo
matters of unfinished business before us. I
am quite sure the minister will agree that
my curiosity is pardonable if T ask him
whether he will enlighten us on two matters.
First, was the hon. member for Macleod
or his son in a eommon gaming house under
the circumstances which he defined and,
second, what happened to the shower of pen-
nies which was emitted Ifrom the slot
machine” I do not think we should proceed
until we have an answer fo those two ques-
tions.

Mr. Joztes: T understand that a lot of these
slot machines are imported from the United
States. Why does the Department of National
Revenue allow the importation of illegal
machines and collect duty on them?

Mr. Garsone I think that quesiion should be
put on the order paper.

Mr, Jones: I think the guestion should be
dealt with now. If it is illegal to operate
these machines, why does the government
allow them to be manufactured in Canada.
I understand that most of them do come in
from the United States. Why are no steps
taken to stop their manufacture or importa-
tion before they become a temptation to
chitdren?

Mz, Knowles: If that question is not going
to be answered I think the first of the two
questions asked by the hon. member for
Kamloops should be taken seriously. Tt is
in effect the question I tried to put some time
ago as to whether the wording of clause 170
is not a little too hroad. If I may deal with
this matter for half & moment, 1 take it
from the description given by the hon.
member for Macleod that the machine from
which his son got a handful of pennies was
by the definition set out in {his clause a slot
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machine, and it must have been found in a
place. According to the initial part of
ciause 170—

. . . & place that is found to be equipped with
a slot machine shall be conclusively presumed to be
a common gaming house.

I am not atiempting to hang any stigma
on the particular corner store to which my
hon., friend and his son went. I am more
concerned with whether the wording of this
clause is sensible. If that was a slot machine
in the place which my friend and his son
visited, then that place must be a common
gaming house under the interpretation of
the law,

Mr, Garson: Yes, Mr. Chairman, it was. 1
am sorry if I gave the impression that I was
trying to avoid the guestion. That was not
my intention. The method by which this
clause operates, as I apprehend it, is that
instead of charging a person with a number
of different offences such as operating a slot
maching, these various things are defined as
being included in the offence of keeping a
common gaming house. If my hon. {friend
will ook at clause 178, to which we have not
yvet come, he will find that every one who
¥eeps a common gaming house is guilty of
an indictable offence, and so on. When
these illegal slot machines are found the
charge which is laid against the owner of the
establishment in which it is being operafed
is one of keecping a common gaming house,
and in that way the charge laid will cover
one of a number of offences which are
included in the definition of “keeping com-
mon gaming house”, rather than the par-
ticular offence of operating a sloi machine.

Mr, Knowlss: I ceriainly do not want it
tc be thought that I would condone a
practice of this kind, but it does seem to
me we should be practical about this matter.
What the minister said a moment age in
direet answer (o my question in effect
describes half the corner stores in Canada as
common gaming houses. I do not presume
on fhat Bbasis that the police in all the prov-
inces of Canada are going to swcop down
on zl! these corner storcs. PBut is not that
what the wording of this clause means?
QOtherwise the language conveys something
which it does not mean. Should not there
he either stricter enforcement of slof
machines to the extent suggested by the hon.
member for Okanagan Boundary, or some
kind of wording which will make it clear
that a corner store or drug store, which hag
many other purposes, is not deseribed by the
Criminal Code of Canpda as a common
" [Mr. Knowles.]

COMMONS

gaming house by virtue of the fact there is
a gum slot machine to which there is attached
some element of chance,

Some heon. Members: Why not?

Mr. Knowles: Some hon. members ask,
“Why not?”, If that is going to be the mean-
ing of this description, then let us call
upon the police in all the provinces to swoop
down upon all these places. Otherwise let
us use words that mean what we have in
mind.

Mr. Garson: My hon. friend is 2 godly and
rightecus man, but he is probably not loo
well acquainted with the possibilities of
profit in these slot machines. A year or So
before I ecame to Ottawa I visited a town
in a western state in the Unifed States where
their country club was entiirely financed by
slot machines which were kept there and
were ‘played” by the members. If there
are a sufficient number of players who are
prepared to put their money into slot
machines the profits are not inconsiderable.
I suppose my hon. friend was perhaps making
a moral argument, but I do not know what
moral difference there would be between a
man who is getting a rake-off on a poker
game from which he makes a lot of money,
or in operating a slot machine to do the same
thing.

Mr. Fulton: I think the minister mis-
apprehends the point made by the hon. mem-
ber for Winnipeg North Cenire. The point
made by the hon. member was {o the eflect
that under the present definition a large
number of corner stores, though not I believe
as many as has been suggested, have slot
machines within the scope of that definition
and are therefore common gaming houses.
The point made by the hon, member for
Winnipeg North Centre is that we should
either narrow our definition or change it
in some way so that these corner stores,
which do not ecxist for the sole purposc of
operating slot machines, would not be in-
cluded within the definition of a common
gaming house, The alternative is that if we
decide they should bhe brought within the
definition of & common gaming house because
of these slot machines, then let us enforee
the law as if now stands.

I might add that I believe my hon. friend
goes much too far in saying that half the
corner stores in ihis counfry keep slot
machines. I belleve they have wvending
machines for the opurpose of vending
merchandise or affording services of some
kind, but I do not believe there are very
many corner stores such as one would inciude
in the general description of being deceni
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places run by law-abiding citizens which
keep glot machines of the type referred to
by another hon. member in this debate. The
one referred to was to my mind a slot
machine as defined in this clause and the
store, probably unwittingly, was a common
gaming house. That type of store is wvery
much in the minority, though I would not

mind seeing that particular owner prosecuted..

However, I do not think we have very many
examples of that type of corner store,

M™Mr. Garson: 1 entirely asgree with what
the hon, member for Kamloops has said.
There are a great number of vending
machines in corner stores and there may be a
number of slot machines, in the proper sense,
jn these corner stores. The situation de-
pends in large measure upon the policy of
law enforcement being pursued by the pro-
vineial or municipal authorities in the areca
under which these slot machines are operated,.
My hon. friend suggests we should enforce
the law, but I am sure he would be the first
to agree that we unfortunately do not have
the {ask of enforcing this law. That is
entirely within the jurisdiction of the prov-
inces., However, where this law, which has
been on the statute beoks for some time, is
enforeced with reasonable strictness by the
provineial authorities we agree with the hon.
member for Kamloops that you would not
find many slot machines in corner stores,

althoughn there may be a great many vending
machines, i

Mr. Rowe: Surely no one is discusging the
type of machine which is there for the pur-
pose of selling gum or Coca-Cola. The
T.C.A, offices have such machines, and surely
the T.C.A. offices could not be described as
common gaming houses. T belicve the act
clearly sets out the matter; and with all due
deference to the hon. member for Winnipeg
North Centre, it seems to me no one would
suggest for a& moment that the growing

tendency to vend merchandise through so--

called slot machines would come within the

definition of slot machines used for the -

purpose of gambling. There is a clear-cut
definition. As the minister has stated, there
are many places in the United States and in

Canada where all sorts of things are sold by

this type of slot machine.

Mr. Garson: You can get a hot meal in
New York through one of these machines.

Mz. Rowe: Yes, and you can get Coca-Cala,
gum, ladies’ hosiery, cigarettes, and all sorts
of things. In many cases this machine is
used {o take. the place of a clerk. I believe
there is a clear-cut distinction. I think we
have wasted a lot of time.
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The Chairman; Shall the clause carty?

Mr. Knowles: Mr, Chairman, there are {wo
types of s'ot machines zbout which I wish to
guestion the minister even yet. One type
I referred tc a moment ago, bui apparently
it was missed. There are these slot machines
into which children put eoppers—I do not
know whether they po as high as a nickel
or noi—and out of which they get something
every time. Sometimes it is a chiclet, some-
times it is a ball of bubble gum, and some-
times it is a trinket. The value varies. An
hon. member near me says sometimes there
is a jackpot, when there is the handful of
coppers "o which the hon. member referred.
But thers is a diffcrence in value each fime,
1 have seen children play these things not
because of the particular ariicle obtained but
because they enioy the chance connected with
it. Thev are hoping to get something betier
next time. Is that kind of machine a slot
machine?

Mr. Garson: Yes,

Mz, Knowles: It was that kind of machine
I had in mind when I suggested that they are
to he found in a large number of corner
stores in this country. I want to call the
minister’s attention to another kind of slot
machins. 1 forget what the price of soft
drinks is now but a while ago, at any rate,
it was seven cents. I have seen these
machines that were not equipped to fake
coppers, o there was a sign which said to
put in Sve cents. But every sixth or seventh
nicke!l, whichever it is—I have not figured
out tha arithmetic of it for the moment—
that is put in draws a blank. A moment
ago tha minister mentioned being in the right
saguerce. On some occasions you put a
nickel in and vou get a bottle of Coca-Cola.
Once in a while you put in a nickel and you
are not in the right sequence so you get
nothizg. Is that a slot machine?

Mr. Garson: My hon. friend is very ingeni-
ous at asking these hypothetical questions.

Mr. Knowles: That is not a hypothetical
ques:ion.

Mr. Garson: I do not blame him for it.

Mr. Knowles: This is a real machine.

Mr. Carson: I would suggest that one of
the criteria is this. With any genuine slot
machine you will find that, as the result of
a number of operations, the machine does
not make a profit upon the sale of merchan-
dize but makes a profit by taking money
from its patrons by gambling. In the case
cited by my hon. friend, the machine which
is placed there is for the convenience of the
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patrons who may not have a nickel and two
coppers, 50 they put in nickels. At the
end of a week’s operation that machine will
not have produced for its proprietor one
penny of gambling profit. It will have pro-
vided Coca-Cola for all its patrons equal
in value to the amount of money that was
put into it. Therefore I would not think it
would be regarded as s slot machine within
this provision; nor do I think it should be so
regarded, bhecauses that arrangernent is solely
for the convenience of the public.

Clause agreed to.
Clauses 171 to 176 inclusive agreed to.

On clause 177—Betting, pool selling, book-
making, etc.

Mr. Hahn: I was just wondering how many
convictions under section 177 () of the old
~ act may have been registered in this coun-

try. During the baseball series or the hockey
series I do not think there is any little town
in the country that does not have a pool of
some kind on it. I was just wondering if
there were any convictions under the act.

Mz, Garson: With all the good will in the
world I am afraid I could neot answer that
guestion because, as I have indicated two
or three times already this afierncon, the
enforcement of these provisions is in the
hands of the provinces. I doubt wvery muich
whether they keep any record of these con<
victions that is awvailable to us. I would,
however, draw this distinction. If two or
three people make a pool amongst themselves,
I think they are in a much different position
from that of the bookmaker who accepts bets
in contravention of the law.

Clause agreed to.

. Clanse 178 agreed to.

On clause 179—Lotteries,

Mri. Skaw: Probably the minister can en-
lighten me on this point. I notice one excep-
tion that is made under subsection 8 is this.
It refers to raflles for prizes of small value.
Earliar we learned that if was not an offence
if it were done occasionally. What is the
thinking behind this? Can the minister iell
me that? What justification can there be for
saying that it is either morally or lezzlly
right to have prizes of small wvalue, yet to
have prizes of medium value is wrong; or
that it iz all right if you do a thing occa-
sionally, but if you go beyond that it is an
offence? I should like to know what the
thinking is on the part of those who support
this type of thing. That has always been a
conundrum to me,

Mr, Garson: My friend the hon. member
for Red Deer, with his usual discernment and
[Mr. Garson.]
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some gentle irony, has put his finger upon
the main reason why the subject of lotteries
is now being investigated by a joint com-
mitiee of the House of Commons and the
Senate. I would suggest that he await the
report of that commitiee for an answer to
his question.

Mr. Shaw: Rlay I just point out to the
minister, Mr. Chairman, that I will not have
to wait that long. 1 am a member of that
committee,

Clause agreed to.
Clauses 180 to 190 inclusive agreed to.
On clause 191—Criminal negligence.

Mr, Fulion: This is a new section, Mr,
Chairman. I have here a note from a person
who is learned in the law, far more learned
than I, to the effect that this section does
not really accomplish anything.

Mr, Knowles: Somebody very learned in
the law must have drafted if.

Mr, Fulton: The point of the ceriticism
which I =hall try to reproduce is that at the
present time, under the present code, it is
true that there iz a distinction between
criminal negligence and ordinary negligence
such as that which will found an action
at common law. This is apparcntly an
attempt to carry that distinction into statu-
tory language.

I know the secticn is new. The meat of the
note which 1 have received is that when you
deflne or attempi to define criminal negli-
gence, it is by that very fact suggested that
you are irying to define in statutory form a
type of ncgligence which differs in some
respects from negligence at common law bui
that this statutory definition fails to do so,
and that it is going to confront courts and
juries with considerable difficulty in inter-
preting this section to leave it in this form.

I wonder whether the minister could make
any comment, I realize it is really a
theoretical matter, but inasmuch as my
informant says that, in his considered epinion,
it will confront the courts with great diffi-
culty, I think perhaps we should have a word
about it.

Mr. Garson: Clause 181 represents an
atfernpt, and I think a successful one, by the
commission to derive a statutory provision
from the case law, which holds that before
there can be criminal responsibility for a
breach of duty it must amount to such conduct
as shows a wanton and reckless disregard
for the lives or safeiy of others. Perhaps my
hon, friend’s correspondent means, when he
says that this does not make any change in
the law, that it merely restates that law which
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has already been established by the cases.
If that be a correct interpretation of my hon.
{riend’s ecorrespondent’s attitude I think
clause 191 at least has the merit of being
put in a lueid and condensed form that the
ordinary person can read and understand.
He then will not have to go to the case books
to read the judgments and abstract from them
the principles that are stated here.

Clause agreed to,

On clause 192—Causing death by criminal
negligence,

Mr, Shaw: My guestion may not apply
specifically to this clause; I am merely seek-
ing information. Under what clause of the
code is a charge usually laid when parents
leave a tiny child alone in the home and a
fire breaks out, or something happens that
results in the death of the child? Those
things seem to be cropping up with grim
frequency lately, and I am wondering what
charge is usually laid in such cases.

Mr. Garson: My hon. friend asks what
charge is usually laid. I have not had
oceasion to check the total number of charges
that have been laid in these cases of which he
speaks to see whether the charge usually laid
is under this clause. But I can say that a
charge thai could be laid and in many cases
js lald on a set of facts of that sort, depend-
ing upon their gravity, would be under this
seclion which, as my hon. friend can see, can
carry a penzliy of imprisonment for life.

Mzx. Knighi: I should like to ask the minis-
ter whether under this clause there is a way
of dealing with people who refuse certain
medical treatment fer their children which
in the opinion of medical men is necessary to
save the lves of those children. I have
noticed many cases lately where people of
certain so-called religious faiths have refused
to have a child treaied in the case of diph-
{heria, for instance, by serum or something
elee which under ordinary circumstances
would save the life of the child, They refuse
ihe {reatment and the child is allowed to die.
I am merely a Jayman and do not understand
these matters, but I am wondering if the eode
contains any provision to deal with such a
situation or if it is dealt with under clause
192,

Mr. Garson: My hon. friend will realize
that these charges of neglecting to provide
proper medieal attention will vary a good deal
jn their sericusness from one case to another,
Some will be very serious indeed, perhaps
resulting in the death of the child, and ethers
not so serious either in the offence or in its
conseguences. Where gross eriminal negli-
gence had been shown I would think that a
charge could be laid under section 192, but
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there i5 also a clause in the code which makes
it a erime to fail ta provide the necessities of
iife for those for whom one as a parent, for
example, is responsible.

Mz, Fulton: I wonder if I might have your
permission, AMr, Chairman, and that of the
committee to consider clauses 191 and 192
together. You will observe that clause 192
states:

Every one who by criminal negligence causes
death to another person is guilty of an indictable
offenice and 1s liable to imprisonment for Hfe.

Thst is a new section, Criminal negligence
is defined in clause 191 which reads as follows:

(1) Every one is criminally negligent wha

{a) in doing snything, or

{h) in omitting to do anything that it is his
duiy to do, shows wanton or reckless disregard for
the lives or safety of other persohs.

As section 191 reads now, it seems to me it
could be that a persen who in doing some-
thing shows wanton or reckless disregard for
the lives or safety of other persons is guilty
of criminal negligence, and is then liable by
clause 102 to imprisonment for life. Certainly
a person who takes a gun and shoots anoiher
person, even although he does it deliberately,
could be said to be doing something and in
doing that something showing a wanten or
reckless disregard for the lives or safety of
other persons. It is certainly a wanton dis-
regard for the life of the other persom.

Therafore it might be alleged that such a
man iz guilty of eriminal negligence in that
he has taken a life, and is therefore guilty
of an indiciable offence and liable fo impris-
onmen: for life, whereas in fact he is guilty
of murder. 1 am guite sure it is obvious
that the intention was that this particular
offerice should not come under clause 192,
but I suggest it does by virtue of the fact
‘hat the words “that it is his duty to do” in
151t are not inserted in such a position
that they alse qualify “in deing anything"
in 181ia),

It is not a man’s duty to shoot somebody
else. Therefore I suggest the clause might
be put this way:

151, (1) Every one is criminally negligent who

(a} in doing anything that it is his duty to da, or

{b) in omitting to do anyibing that ft is his
guty to do, shows wanton or reckless disregard for
the lives or safety of other persons.

Then you will avold the possibility that
a deliberate crime of murder might be
allezed to come under clause 192, and also
the possibilities of confusion. If you would
insert the words “that it is his duty to do”
after the word “anything” in paragraph 1 (a)
of 151 I should think you would better
refiect the intention of the drafters.
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Mr, Garson: I am not entirely sure that I
got my hon. friend’s point, but if I indicate
in my cornments that I do not apprehend
it correctly I hope he will clear up the point
for me. I cannot agree with him for this
reason, Clause 181 (1) states that everyone
is criminally negligent who in doing any-
thing shows wanton or reckless disregard
for the lives or safety of other persons. The
gravamen of that offence is not whether he
is doing something that it Is his duty to do.
If it is not his duty to do ii, then that is
all the more reason why he should not show
wanton negligence in doing it. But the
gravamen of the offence is thal in doing any-
thing, whether it is his duty to do it or
whether it is not his duty to do i, he shows
wanton and reckless disregard for the lives
and safety of others.

Mr. Howe:
mobila case.

That counld include an auto-

. Mz, Garson: Oh, yes. If he is doing some-
thing that it is not his duty to do, if he is
doing csomething that he should not be
doing, end he does it with wanton and reck-
less disregard, then the Tact that it is not his
duty to de it makes his offence all the more
culpable.

Mr., Fulion: He can be found guilty of
killing & man by criminal negligence under
clause 192 and be liable to imprisonment for
life. Du! that is not the case. He murdered
him. He did something that it was not his
duty tu do, and he did it with such wanton
disregard for the life of another that he
murdered him. Yet he is also covercd by
clausze 192 Take the case of the driver of
a mator car. To follaw the minister's
answer, the person who is driving a car does
not have to do so. Thercfore the minister
says that in doing so he should be more
careful and if he does so with wanton cars-
lessness he should be punished. 'Well, he
will be under the words of (b), even if it 1
entirely independent of (a), because if in
driving that car he does so in a wanton or
reckless manner he is omitting fo take care,
which it is his duty to do. It is the duty of
everybody to iake reasonable care; that is a
duty imposed by law at the present time.
In omitting to take reasonable care he is
omitting to do something it is his duty to do.

I suggest that everybody is, in fact, covered
in that regard, In driving a car without
regard for the safety of a person he is
omitting to 4o something it is his duty to do.
I think those words should be qualified in
(a) by “in doing anything”, for the reasons I
have put forward. If that is not done, you
are poing to get some measure of conflict

[Mr. Fulion.]
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between homicide caused by criminal negli-
gence and homicide meaning murder, because
at the present fime murder would also be
covered by section 191 rezd in conjunction
with section 192. A person would be doing
something, and showing wanton disregard for
the lives of other persons, if he shof a man
deliberately, There could not be any meore
wanton disregard for the life of arother
PErson.

As a resulf, according to this definition,
he has committed nothing more than eriminsl
Actually, he has. He is guilty
of murder, and could be hanged. I do not
want to have any confusion between the two.
Therefore I suggest that would be taken care
of entirely if {(a) read, *in doing anything it
is his duty to do”, and (b} read, “in omitting
to do anything it is his duty to do”. If a
man is careless in driving a car or in operat-
ing anything else, whether or not it is his
duty to do it, he is omitting to do something
he should do. I is his duty to fake reason-
able care, angd that is a duty imposed upon
him by law. You are not, therelore, weak-
ening (b) but you are strengthening (a).

Mr. Garson: I am afraid T cannot agree
with my learned friend, either as fo his
eonclusion or the reasoning by which he
reaches it. It seems to me that clause 191
describes iwo forms of ceriminal negligence.
The first one reads this way:

Every one iz criminally negligent who

(a) in doing anything, -

(b) . shows wanton or reckless gisregard
for the lives or safety of other persons,

Now, that seems {o me to be as clear as
anything could be. ¥t he does anything,
and in the doing of it shows wanton disre-
zard, then that is eriminal negligence, For
example, if he is out shooling with a friend
and shoots in such a2 way that he shows
wanton and reckless disregard for ths lives
or safety of others and thereby shoois his
friend’s head off, he is obviously doing some-
thing, and in doing it he may be showing a
wanton and reckless disregard for the lives
and safcty of others. In such case his con-
duct clearly falls within that section.

When my hon. friend suggests there is
danger of confusion with a charge of murder,
if he will ook down the page a bit he will see
that clause 184, subclause 5, states that a
person commits culpable homicide when he
causes the death of a human being by
criminal negligence. In a given case the
crown prosecutor has the choice of bringing
in an indictment either for culpable homicide
or for eriminal negligence. I think my hon,
friend would agree that In some cases, if my
memory serves me rightly, on a charge of
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culpable homicide the jury will bring in a
verdiet of criminal mnegligence and the
sentence is imposed accordingly. - Fach of
those cases is disposed of on the facts hefore
the ecrown prosecutor in deciding what
charge he should lay, and on the facis before
the jury in deciding of what erime the accused
is guilty.

Clause agreed to.
Clause 193 agreed to.
On clause 194—Homicide.

Mer, Knight: Again T should like to raise
with the minister this matter of innocent
children suffering from heing under the con-
trol of ignorant or fanatical parents, Accord-
ing to clause 194, subclause 5, a person
commits culpable homicide when he causes
the death of a human being by criminal
negligence, I do not know the minister’s
interpretation of this clause in regard to
homicide, whether that is the erime ©omM-
mitted by these people of whora I have
spoken, but there have been several instances
of little children being left by people In
rickety old wooden houses in which there
was dangsr of fire. The parenis go off for
an evening’s entertainment. They come back
to find the children as well as the house in
ashes, That is one thing.

There are even more seriolls Ccascs, and
I am thinking of diphtheria, In these days
medical science can do wonders to save
lives. There are =also instances of children
needing blood transfusions, and the parents
simply refuse to permit it. Surely we have
pot past the stage when we believe that
becatse a child has the misfortune to be
born to certain types of parenis, the parents
then have that child as a possession and can
do anything they like. So far as I am ¢on-
cerned the child is a new being by wvirtuz of
birth, and has certain rights, Surely society
has some obligation in that matfer, I am
wondering if anything is done or it it is
propesed io do snything in these particular
cases. .

The minister will tell me, of course, that
ihe law is here and anyone can prosecute.
Tt is a matier for the provinces, and this is
tha law by which they can prosectite. We
have had sorme rather drastic cases in the
past and, so far as I am caoncerned, if any-
thing is homicide, that is it. Would the
minister care to comment on what I have
said?

Mr. Garson: The only comment T would
offer, Mr. Chairman—I am sorry I cannot
recall the names of the ecases now—is that
there have been cases where the parents
have been prosecuted by Treason of their
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failure, sometimes for the most conscientious
of reasons, to proviie medical attention.
There have been conviclions registered
against those parents. [ am thinking of &
couple of cases In my own provinece, and
perhaps my hon. friend can recall cases in
his. It is not as if we had a gap in our law
under this heading. Tt is just a case of the
prosecuting authorities applying the existing
law to tne fzects in those cases as they arise,
as has been done on several cecasions in the
past.

Mr, Zaplitny: I wonder if the minister
vould throw some light on subclause 6 of
clause 194, which makes an excepiion in the
case of a person procuring, by false evidence,
tne conviction and death of a human bzing
by senience of the law. There must be some
reason for making thzt exception. I can fore-
cea that a persen mizht procure evidence in
good fzith, and which they believe is true,
but which might *urn out to be {false
Whether that is the reason, or whether there
are other reasons, T should like to know why
that exception is made because on ils face
it appears to be an equally vile offcnce when
compared with the preceding one.

Mr. Garson: 1 do not know in what way
I can answer my hon. friend better than by
guoting from Siephen, “History of the
Criminal Law"”, where he refers to the {rial
for perjury of Titus Oates and says in
volume ITI at page 9:

QOates directly and distinetly caused the death
of several innocent persons by perjury, but the
fzet that the judges and jurles who iried the cases
acted upon thelr ow:z responsibility and becoause
they chose to belleve Cates's testimony, so dis-
connected his perjury from the death which he
caused that even In 1585

They had a very striet view of the criminal
law in 1683,

--it was not thoughi possible to convict him of
murdar.

Mr. Zaplitny: That is partly what I had
in mind, but the minister will notice that
this does not refer particularly fc a person
civicg false evidence; it refers to procuring
by false evidence. That could ge heyond the
witness himself, beyond the person who is
giving the false evidence. It could also
include the officizls. For example, the prose-
cuior may procure false cvidence knowing
that it is false. It would appear that in a
case of that kind ae is doing something which
is culpable, and on the face of it I see no
rezson for the exception. What I am trying
to get at is this. This gxception is made by
virtue of the fact that it refers to evidence
which the prosecutor believes to be true but
which turns oui later o be false Would we
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have this blanket exception under certain cir-
cumstances? Whether he knew the evidence
was false or not, he is set free of a culpable
charge.

Mr. Garson: Well, I think one of the main
reasons why the subclause is retained in the
law is that if there were not some saving

clause of this kind one can understand that
noe one would regard with a great deal of
enthusiasm appearing as a witness in. a
capital case. They would fear that if the
accused were found guilty and it later turned
out that the evidence which the witness gave
in good faith was wrong, the witness might
then be open to be charged with the murder
of the accused by reason of the fact that
his evidence was wrong. As a rcsult therc
might not be too many people come forwsard
as volunteers to be witnesses in capital cases.
In addition to thai, there is this prineiple
that I have already enunciated; that is, that
while our courts are made up of human and
iherefore fallible judges, and human and
therefore fallible juries, they have an
unavoidable responsibility of appraising the
evidence which is given by all of the wit-
nesses and forming their opinions concerning
it. Therefore it is very difficult later on to
say that there is a direct nexus or conneection
between the false evidence given by a par-
ticular witness and the incorrect verdict.

Mr, Zaplitny: ¥ appreciate that, particularly
the last purt of the explanation, It makes
good sense, But I was wondering whether or
not it would be wise to make a distinction
there in the connective “by procuring by
false evidence”. I am wondering whether it
should not include the words “in good faith”.
It does make a diffcrence,

Mr. Garson: It is procuring a conviction by
false evidence. There is a comma there. If
there were any doubt, there is & comma after
procuring.

Mr. Nowlan: I was wondering about ths
definition of “homicide”, In subelause 5 (a) it
says “by means of an unlawful zct” Then
we go back fo clause 191 which gives the
definition of criminal negligence. I says:

Every one is erlminally negligent who

(a) in dolng anything, or

{b) In omitting to do anything that it is his quty
to do, shows wanton or reckless disregard for the
Hives or safety of other persons.

‘Without having a chance to check the
authorities—and frankly the committee has
made more progress in  the last 20
minutes than I thought we were going to

[Mr. Zaplitny.]
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make, for which it should be commended—
my impression is that at one time it was
“owing a duty”. You have that in 191 ¢b):

In omitting to do anything that it is his duty
to do, :

Then you go back to (a) and you find:

in doing anything—

—whether one owes a duty or not. Then
you come down to clause 194 and you find
that a man is guilty of culpable homicide
when he causes the death of a human being
by means of certain acts.

I think we are going the wrong way about
this matter, Mr. Chairman. T am not asking
the Minister of Justice, as some have bheen
deing, to give his opinion on something which
obviously will have to be inferpreted by the
couris later on, but you are opening up a
whele new fleld in this matter when you refer
ie an unlawiul act. Take the motor vehicles
acts of the various provinces. If you drive
over 20 miles an hour, or perhaps it is 10
miles an hour, you are committing an unlaw-
ful act. Now, are you going to be guilty of
homicide because you happen to be guilty of
not stopping at a stop sign in my town of
Wolfville? You are guilty of an unlawful act,
Possibly, and apparently probably under ihis
code, you are going fo be guilty of culpable
homicide for se doing.

Gf course the Minister of Justice will

appreeiate that heretofore we have had the
common law and the statuie law. Now, as I
understand it, the whole law is inclnded in
this new code, I think we are going on very
dangerous ground. Under the common law
you had to owe a duty to somecbody.
- I go inio the woods on a hunting trip and
engage in some reckless target practice, we
will say, in the morning after we have had
a suceessful trip. I do not know that my
friend, the hon. member for Kamloops, is
anywhere within a thousand miles. I try to
hit the target, and as a result he is struck and
killed. I do not owe him any duty. I do not
know he is there, I knew the Minister of
Justice was hunting, and therefore I would
owe him a duty, but I do not owe the moember
for Kamloops any duty; yet he is struck and
Eilled. I was not doing anything that showed
wanton or reckless disregard for the lives or
safefy of other persons.

I know we have passed clause 191 and that
we are now dealing with clause 184, I say
we should not have this definition—1I will not
say we should not have; it is not for me to
say——but the committee should give very
careful thought to this proposition, because
undoubtedly we are enlarging the scope of the

criminal law to an extent which I do not think
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many of us have appreciated, and which I
think the minister himself will have to admif
is poing to open the guestion to various inter-
pretations in the courts.

Mr. Garson: I am afraid I cannot agree with
what my hon. friend has said. If he will lock
at clause 194, which he has before him, he
will see that it replaces portions of sections
250, 252 (1), 252 (4), 252 (3) and 252 (2). The
substance of this has been carried into the
new clause 194, If the hon. member will look
at section 252 of the existing code he will
find this in subsection 2:

Homicide 15 culpable when it consists in fhe
killing of any persor, either by an unlawful aci—

—which is exactly the language being used
in subsection 5 (&) of clause 154 of Bill No. 7,
—or by an cmission, without lawiul excuse, o per=
forrn or ohserve any legal duiy—

-—which is the substance of criminal negli-
gence in clause 191 of this bill. Then if the
hon. member will turn to clause 194 (5) he
will see this:

A person commits culpable homlelde when he
cauges the death of a human being,

(a) by means of an unlawiul act,

{b) by criminal negligence.

What has been done is this. The provisions
in 252 (2} of the existing Criminal Code have
been earried forward into clause 194 of Bill
7, using the words “by means of an unlawful
act” as a straight repetition of language from
the existing section, and then referring to the
phrase which appears in section 252 of the
existing Criminal Code:

—pr by an omission, wlthout lawful excuse, to
perform or chierve any legal duty—

—by referring to that as eriminal negligence,

as it is made to be by clause 181 of Bill 7.
Does my hon. friend follow that?

In just a moment I shall deal with this
question of an unlawful act. My hon. friend
is worried that a man should be brought up
on a charge of homicide based upon an unlaw-
ful act. The langnage to which he is refer-
ring, as it appears in the existing code, has
been before the courts on a number of occa-
sions and has been interpreted by the judges.
{ am now referring to Tremeear, fifth edi-
tion, page 284, which states:

It has been held that the unlawful act which
resuls in death must, to render homicide culpable,
be not merely maolum prohibifum,—

That is a wrong which is prohibited by
law.

_put mahwm in se: R. v. Oxley (1814), 23 C.C.C.
262: R, v, Lawson (1938) 70 C.C.C. 384. In both these
cases deceased was accldentally shot by accused
while hunting in viclation of provinelal game laws:
compatre R. ». Forseille (1920) 38 C.C.C, 171

But in B ». Nickle (1520) 34 C.C.C. 15,—Stuart,
J. with whom Harvey, C. J., concurred, sald:
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“In my opinfon there can be no guestion, where
we And a statute passed obwviously to protect the
members of the public frem danger, from the
danger of bodily injury, and where that statute for
that purpose forbids the doing of a certain act, that
the act if done contrary to the statute is such an
unlawful act as is eontemplated by sec. 252 . .. The
clrcumstanee that the statute is provineial can, if
it iz intra vires, make no difference.”

This decision has not escaped criticism, but has
not been definitely overruled; see R. w. Constable
(1936) 66 (.C.C. 206; R. v. Wilmot (1940) 74
c.Cc, 1;

A view which might harmonize these decisions
was expressed by Ferguson, J.A., in R. v. D'Angelo,
1027, 48 C.C.C. 127, where, after referring to the
authoritles, he said:

“_the weight of authority snd the proper view
of the law is that where without intent to do
injury to the person or property of ancther death
resulis fromn the doing of an act which is not
malum {n e but is merely malum prohibitum, the
wrengful act is not the kind of an act that the
criminal law requires as a foundation for a charge
of manslaughter unless the statute or prohibition
violated is one designed and intended to prevent
injury to the persom, or the prohibited aet is -
accompanied by negligence*

My hon. friend can see therefore that this
iz not new law as he is suggesting; it is
law which has been interpreted in a number
of decisions and in the form of case law
which has been clearly secttled.

Mr. Nowlan: T quite agree with the minis-
ter in so far as this definition of homicide
and the pariicular section with which we are
dealing at the moment iIs concerned. Of
cotirse what he has stated is correct and in
accordance with the law as he and I both
understand it. The point which I raised, and
which takes us back of necessify fo clause

191, is that the present clause 194 says:

A person commits culpable homlicide when he
causes the death of a human heing,

(b) by criminal negligence.

I am saying that the definition of eriminal
negligence in clause 191 has changed the
law as I understand it. 1 do not think there
is any conflict between the minister and my-
self as to the words, but there is 2 conflict In
the conclusions at which we arrive. I I am
right in saying that by omitiing the duty
part of clause 191 you are enlarging the basis
of criminal negligence, then you cerfainly
are widening the matter as set forth in clause
194 (5) (b). I say again that, as I have
understood criminal negligence in the past,
it consisted of doing something f{o someone
to whom you owed a duly, or to whom you
should have known you owed a duty. Clause
191 reads:

Every one is criminally negligent who

(a) In doing anything, or

{b} in omitting to do anything that It is his duty
to do, shows wanton or reckless disregard for the
tives or safety of other persons, :
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I am suggesting that as I understand the
law, you have a duty under () and you
have not a duty under (). I could refer
the minister to section 284 of the code, with
which I know he is familiar, or {o the reckless
driving and other sections which deal with
this matter and which judges have to read
at great length to juries when they are charg-
fng them as to murder and so on. Section
284 reads:

Every one is guilty of an indictable offence and
lizble to two years' Imprisonment who, by any
unlzwiul act, or by doing negligently or omitting
to do any act which it is his duty to do, causes
grievous bodily Injury fo any other person.

Under elause 191 as we have it now that
has been struck out. I would not think it
so serious if it were not for the fact, as the
minister pointed out the other day, that we
are doing away with the common law. We
are codifying the whole matter within the
pages of this statute. I am not going to take
time to argue what is obviously a legal
question 2nd in connection with which
frankly I am not prepared to deliver =
Jovian judgment.

Despite what the minister has said, I do
foel that this is enlarging to a substantial
degree the scope of the eriminal law as here-
tofore dealt with in our couris. We are
removing the common law entirely from this,
and are creating a situation which certainly
is geing to be defermined not in this build-
ing but in one not too far away from here,
in the very near future.

Clause agreed fo.
Clauses 195 to 205 inclusive agreed to.
On clause 208—Punishment for murder.

Mz, Knowles: Mr. Chairman, I wish to say
a fow words with respect to clause 206,
which provides for capital punishment. I
realize this elause deals with a matter which
has been referred to a special committee.
1 think, too, it can be said that we are now
quite familiar with the position taken by
the Minister of Juslice in regard to matters
which have been referred to that committee.
Nevertheless, even though I fully understand
the minisier’s view that & gap cannot be
ieft in the law, the fact of the matler is that
we are nmow being called upon to enact this
clause o far as the Criminal Cede of Canada
is concerned.

it the suggestion I am going to make in
a moment cannot be acceded fo, then those
of us whe are opposed to the continuation
of capital punishment will have no alterna-
tive but to vote against this clause, The sug-
gestion I offer to the minister is that clause
206 be permitted to stand. My reasen is

{Mr. Nowlan.l
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that I do not believe any one of us knows
how long that commitiee will fake in Iis
deliberations, nor have we any idea when it
will mzke its final report on eapital punish-
ment 2nd the other subjecis assigned to it.
Neither does anyone here know how long
this commiztee of the whole is going to take
in deainz with the Criminal Code, It is
possible that the special commitiee might
make i13 revort before we have finished with
all the clauses of the code here in the com-
mittee of the whole.

Bearing that in mind, ¥ wonder if the
minister would be willing to let clause 206
stand.

i4r. Garson: Mr. Chairman, might T just
emphasize what we will become involved in
by allowing this clause to stand. I have not
the slightest objection to allowing clause 206
to stand in the same manner in which we
have alowed other clauses fo stand, and if
this is all my hon. friend refers to then 1
shall rzise no objection. However, if he
means that by allowing it to stand we should
not pass it when we pass Bill No, 7 and
repeal the existing code, and thai we thereby
leave out of the mew code for an interval
of iim2 any prohibition of the erime of .
murder—but I do not think he means that,
does he?

Mr. Knowles: I am sure the minister
vwould not suggest that is what I meant. In
fact when I made my reguest I admitted
that a gap could not be left in the code. -
Something has fo be put in the code dealing
with the crime of murder. My peint was
that conceivably the special committee might
make iis report before we have finished with
all the clauses in commiitee of the whole,
and conceivably it might recommend against
capital punishment. If that were the result
of the committee’s deliberation we could, if
my suzgesiion were accepled, then consider
the report of that commiitee.

Mr. Garzon: In the meantime it would save
my hozn. friend and his colleagues from
giving even a small measure of support {o
something fo which they might be opposed
in prineiple. ~ If that is the purpose I would
be quita in sympathy with the sugeestion
put forward by my hon. friend.

Mr, Knowles: That is a correct statement
of the purpose of my reguest.

The DPepuly Chairman: Clause 206 stands.

Mr., Nowlan: Jlight I ask one question, Mr.
Chairman. We have passed through a number
of very imporfant sections in an extremely
rapid manner. The minisier knows that the
courts very coffen say that parliament has
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done so and so, and just for the record I
would like to say that if the courts look at
what parliament has done in dealing with
these clauses they must wonder.

I would like io refer to clause 203, which
I have cause io remember, and the clause
thereof dealing with provocation. Can the
minister tell us whether that clause makes
any change in the law as that law is inter-
preted by the courts today, or is it merely
a matter of changing the drafting of the sub-
clause? I would like to have zn explanation
of that on the record.

Mz, Garsom: It is a change in form only.
This concerns the existing section 261, and
if my hon. friend will look at that and com-
pare it with the proposed clause he will see
there has been no change in substance.

On clause 207—Punishment for man-

slaughter.

Mr. Lusby: I wonder whether 1 may ask
the minister whether section 207 is really
necessary in view of the provisions of clause
1997 It seems to me this is merely a duplica-
tion. Surely manslaughter comes within the
provisions of clause 192,

Mr. Carson: Yes, I think it is necessary.
While my hon. friend is no doubt referring
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to the fact that punishment in each case is
imprisonment for life, the clause is still
necessary because while the maximum pun-
jshment* mayv happen to be the same, the set
of facts you have in one case might enable
you to prove criminal negligence and no
more thzn that, and In another case you
might be able to establish a charge of man-
slaughter, It is therefore necessary to pre-
serve the two clauses,

The Deputy Chairman: Shall clause 207
carry?

Some hon. Members; Yes.
Clause agreed to.
Progress reported.

BUSINESS OF THE HOUSE

Mz, Harris: Tomorrow we shall take third
reading of the amendment to the Export
Credits Insurance Act; second reading of the
Bank of Canada Act; second reading of the
War Service Grants Act amendment, and
then the Criminal Coda.

At six o'clock the house adjourned, with-
out guestion pui, pursuant to standing order.
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