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minister aware thal during the past two
weeks there have been upward of 150 car-
loads of potatoes dumped into the British
Columbia market, thereby virtually wiping
out the grading and price stabilization con-
trols of the British Ceolumbia marketing
board?

Hon. J. J. McCann {Minister of National
Bevenue): Mr. Speaker, I received a copy
of the hon. member’s guestion since coming
to the chamber. The answer is no, that I
am not aware of the condition he has stated.
However, I shall look into the matter and
ascertain the facts.

BUSINEES OF THE HOUSE
EASTER ADJOURNMENT

On the orders of the day:

Right Hon. C. D. Howe {Acling Prime
Minister): Mr. Speaker, inquiries have been
made about the {iming of the Easter recess.
I wish to advise hon, members that I propose
shortly to place a motion before the house
suggesting that this yecar the house stand
adjourned from six o'clock p.m. on Wednes-
day, April 14 next, to 2.30 p.m. on Monday,
April 26 next,

Ag a fair amount of business may yet
remain to be dealt with when the house
reconvenes after the Easter recess, we have
been glven to understand that most hon.
raembers, more particularly those whose
homes are a considerable distance from
Ottawa, would prefer the longer adjournment,

CRIMINAL CODE

REVISION AND AMENDMENT QF EXISTING
’ STATUTE
The house resumed, from Tuesday, March
9, consideration in commiitee of Bill No. 7,
respecting the criminal law-—NMr. Garson—
Mr. Hobinson {(Simeoe East) in the chair

The Chairman: When the committee rose
Jast night we were considering clausc 466,
Shall the clause carry?

On clause 466—Interpretation,

My, Fulton: I wonder if the minister would
be good encugh to say a word to the com-
mitiee respecting the position of magistratcs
under this part of the hill. I do not have
roference to the problems invoelved In elauses
467 and 468 which, I understand, are to be
allowed to stand, or fo any controversy theie
may be in connection with enlarging the
absolute jurisdiction of magistrates. In my
inquiry I am rcferring to the position of
magisirates generally, and I have in mind
particularly the matter of stipendiary magis-
trates.

[Mr. Hahn.]

COMMONS

The Chairman: Order. T am sure the min-
ister will be utterly unable to hear what is
being said unless hon. members will observe
silence. )

Mr. Fulion: T have a pretty loud voice but
I doubs: if it could compete with the conversa-
tion going o1 in the chamber.

I notice that in the definition section of
this part there is no reference to stipendiary
magisirates. I also note that in many provinees
a former preeilce, under which the remunera-
tion of magistrates was dependent upen the
imposition and collection of fines, has been
eliminated. I understand however that there
are stil! some jurisdictions in which that
practice prevails.

I realize that this is a matter for the deter-
minatisn of the provinces, because they
appoint the magistrates. Where the practice
has been abolished, it has been done by
provineial statute. But as the federal parlia-
ment has an inferezt In the administration
of criminal justice, although no responsibility
for it, I wonder if the minister would fell us
to what extent the practice of remunerating
magistrates through the imposition and collec-
tion of fires has been eliminated, and what
steps are being tfaken foward the complete
eliminaticn of that practice.

Mr, Garsen: As my hon. friend has correctly
stefed, the -appointment of magistrates is
eniirely a provincial function, with which
we have to e careful not to interfere. I
think we hove gone as far as we can go in
meeting ke noint he hias now raised, through
the definition of “magistrate” as it appears

in this par: uvnder clause 466 (b). In this
clause 5 magistrate means-——

A person i Jnted undsr the law of a provinee,
bx whatever & e may be designated—

That iz, whether it be a stipendiary

magistrate, or ~vhatever title he may have.

- authorized by the terms of his
reise the jurizdiction eonferred
by this part bt does nat include
ces of the peace sitting fogether.

1 thirk my hon. friend would agree that
that is about as far as we can go in our law
in direeting a provinee as to the kind of
magisirate it should appoint to discharge the
jurisdiction under this part. There is a very
clear intimatior in the clause that he has to
be specizlly authorized, under the ierms of
his provincial appointment, fo exercise the
jurisdiction conferred by this part.

Mr, Fulton: I appreciate the effeet of the
provision, ard I am sure it is one everyone
welcomes.  But would the minister indicate
whether there are any conditions, conversa-
tionz or representations being made, or that
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have been held, which might encourage the -

hope that it will have the effect it is hoped
it will have.

Mr, Garson: Mr. Chairman, as my hon.
friend is aware, all the provisions in the code
now before the committee, which in any way
involve provincial jurisdiction, were submitted
to and approved by the provinces. By
implication, I believe they undertook to
appoint persons whe would be competent to
discharge these responsibilities.

Mz, Fulton: That might be called a leading
answer. Then, it will be no longer necessary
to make a division beiween cities of 25,000
population and those having less than 25,000,

and towns with 5,000 population, and so on? -

II will be up to the provinces to appoint
magistrates as rapidly as they can, no matter
what the population of a city or territory
mighi be, for the purpose of exercising the
jurisdiction set out here?

Mr. Garson: That is right.
provinces have already done this,

Clause agreed to.
On clause 46T7—Absolute jurisdiction,

Mr. Knowles: I realize that while this
government has been in power there has
been a guite marked degree of inflation. I
suppose inevitably that would reflect itself
even in the Criminal Code. I sfill wonder
whether it was really expedient to raise the
ceiling from §$23 as it was before 1o $50 as
it is set out in line 11 on page 162. Would
the minister care to comment?

And some

Mr. Garson: I think it is entirely reasonable
that that should be done. After all, we are
here dealing with a code which applied a
limit of $25 for many years past, and T should
think that upon a test of purchasing value the
draftsmen of this code should have gone much
higher ihan the 3550 from the $25 level at
which this figure formerly stood.

Mr, Diefenbaker: Will the minister give
us an estimate of what would be the proper
" amount?

Mr. ¥nowles: What is the significance of
the monetary value referred to in this clause?

Mr. Garson: If my hon. friend will look
at ¢lause 467 paragraph (a) on pagze 162 of
the bill he will see the answer to that gues-
tion.

Mr. Fulton: I understood that clauses 487
and 468 were {o be allowed to stand in the
light of the fact that a number of members
have some comments and some criticisms to
make on these clanses.
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Mr. Garson: I have no objection to their -
standing, but will my hon. friend give us
some clue as io why they are being stond
in order that we may be able fo deal with
his points when he makes them on another
occasion, There is really not a great deal
of difference betwecn these clauses 467 and
468 in the new code, Bill No. 7, and their
counferparts in the present code.

Mr. Diefenbaker; Will the minister say what
the difference is?

Mr. Garson: Yes,

Mr, Diefenbaker: That might clear up the
trouble,

Mr. Garson: The following are the changes.
A magisirate, as has been indicated by the
exchange which has just taken place he-
tween 1he hon. member for Karnloops, the
hon. member for Winnipeg North Centre and
myself, will under Bill No. 7 have jurisdic-
tion in all cases of theft where the value of the
broperty is $50 instead of $25; in obtaining
or attempting to cbtain by false pretences
and receiving or retaining property where
the value does not exceed $50 instead of
$23; and in all cases of receiving or retain-
ing any property obtfained by the commission
of an indictable offence, instead of only
stolen property.

Another change is that the magistrate is
given jurisdiction under this present bill in
lottery cases. It was considered warranted
that this jurisdiction should be given 1o him
because he now has jurisdiction and will
continue to have it over gaming and betting
houses, bookmaking and pool selling.

Another change is that the magistrate is
given jurisdiction over the offence of cheat-
ing at play,

Another change in the opposite direction is
that the following offences have hbeen ex-
cluded from the absolute jurisdiction of
magistrales: Indecent assault of males under
14 years; indecent assault on females,

Ancther change is that the special pro-
visions relating to punishment have been
dropped in cases over which a magisirate
exercises absclute jurisdiction., This will re-
move the anomaly of different sentences
being imposed for the same offence.

These are changes brought about by clause
467 and I am a bit nonplussed to know why
the reguest is being made to have the clause
stand. 1f would be helpful if my hon. friend
could give me some clue as to what the basis
for the request is.

Mr. Fulion: If the minister had asked the
question when we had the conference on it
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two nights ago I could have indicated it and

saved the time of the committiee at this time.

Mr. Garson: That is zll right, if my hon.
friend does not want to state it now.

Mr. Fulton: I will tell him. Qbvicusly it is
the fact that it was being doubled with re-
spect fo the monetary value of the articles
referred to in subparagraph {a) of clause
487. The other enlargemenis are very ser-
iously questioned by some of our members
who have had considerable experience with
proceedings in magistrates' courts. Then,
technical questions are to be asked under
468 as to the adequacy of the wording, which
I need not enlarge upon here.

Mr, Garsen: That is all right,

The Chairman: Clauses 467 and 468 stand.
Clauses 469 to 473 inclusive agreed fo.

On dlause 474—Duty of judge.

Mr. Knowles: I believe there has been a
change in line 33 of this clause. Formerly
the time of the trial was to be as soon as
possible; whereas now it is changed to read
that the judge shall fix the time and place
of the trial of the accused. Can the minister
state the effective result of that change?

Mr. Garsen: ‘Tnere would not be very
much difference in effect at all. I would
think that the judge to whom application
was made to fix the time of the trial would,
as they always do, fix it as soon as
possible, taking all circumstances in account.

Clause agrzed to.
Clauses 475 fo 480 inclusive agreed to.

On clause 481—Continuance of proceedings
when jucge or magistrate unable to dcl,

Mr. Garson: In line 31 of clause 481 there
is a typographical error. “Jurisdiction” is
spelled improperly. .I would ask my col-
leagug, the Minister of Public Works, to move
that it be changed to the correct spelling.
Then, in line 47 the word “respect” should
be “respects”, plural. I would ask my hon.
colleague to move that that change be made,

Mr. Winters:
Amendments agreed to.

I so move, Mr. Chairman.

Clause as amended agreed to.
Clauses 482 to 485 inclusive agreed fo.

On clause 486—Prosecutor may prefer in-
dictment,

Mr. Knowles: It has been suggested to me
that British Columbia and some other pro-
vinces have no grand jury. If that is
correct, what happens?

[Mr., Falton.]
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Mr. Garsoen: If my hon. friend will look
at clause 489, at the bottom of the page, he
will see that Quebec, Manitoba, Saskatche-
wan, Alberta, British Columbia, the Yuken
Territory and the Northwest Territories do
not have the grand jury.

Clause agreed to.
Clauses 487 to 49% inclusive agreed to.

On clause 499—Count for murder to stand
alone,

Mr. Fulton: May I ask that this clause
stand, Mr, Chairman? What I have here is
a quite fechnical legal point, which the min-
ister might dispose of quite rapidly if it.
were raised, but if seems to me this is not
the appropriate time. It will take some {ime
to advance it and it is entirely technical, It
might be disposed of wvery shortly, and I
shall iry {0 see the minister between now
and the time we come back to it.

Mz, Garson: Agreed.

Clzause stands.
Clauses 500 to 507 inclusive agreed to.
On clause 508—Application, how made.

Mr, Nesbitt: This clause is & combination
of a number of clauses in the present code.
It says in part:

—order the trial to be held in a territorial division
in the same province pther thian that in which the
cilence would otherwise be tried.

In these modern days with the press, radic
and that sort of thing, it very often may
happen that in a province with a small area,
such as Prince Edward Island, a situation
may arise similar to that which arose recenily
in Cornwall where there was a lot of publicity
in the magazines and one thing and another
in connection with a trial. I refoer to Prince
Edward Island as being a province with a
small area, and that area iz shortened even
more by the advent of radio, press and modern
communications, and it is quife conceivable
that if there was a lot of adverse publicity
before the trial a person would not be able
to receive a fair {rial in any part of the
territorial jurisdiction.

It is quite different in a large province such
as Ontario where the venue could be changed
from Toronto fo Port Arthur or Fort William,
but in a place such as Prince Edward Island
or even New Brunswick it would not be
possible to change the wvenue by such a
distance that a person would obtain a fairer
trial than he would in his own locality.
Would the minister care to comment on that?

Mr. Garson: Do I gather from my hon.
friend that he is suggesting that the elause
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should be amended to provide for a change
of venue from one province fo another?

Mr, Neshitf: Yes.

Mr, Garson: I must say that it was not
thought by the menh who had to do with the
preparation of the present bill, some of whom
had had long experience in criminal work,
that there was any necessity for a change
of venue from one province to anocther. 1
cannot recall myself any such necessity ever
having arisen in a single case. I would think
that at least one case should arise where a
change of thai sort seemed desirable before
the existing law should be amended. As I
think my hon. friend knows, applications for
a change of venue from even one territorial
division to another are infrequent. It might
be better to let the law stand as it is,

Mr, Mesbitt: I quite realize what the minister
has said, that the commission went into this
matter very carefully, but it is just possible
that this might not have occurred to them.
I was just making the suggestion hecause I
know there have been zeveral trials in Ontaric
which received a great deal of notoriety.
While it may ncot have been felt at the time
on behslf of the accused that a change of
venue was neeessary, there have been cases
in Ontaric where the venue has been changed
from one -part of the province to another.
I am not familizr of course wifthh Prince
Edwerd Island, and I was using that province
as an example of a small territorial division
where news would travel around by word of
mouth and it would be guite conceivable that
the public eould get worked up and the
accused might coneceivably not receive a fair
trial in the area. I just suggested that
possibly the commission which went into this
matter did not examine that one little point.
It may not have occurred to them and I
think it might be well if the minister took
that inio consideration.

Mr. Garson: I would be glad to izke it

under consideration. Perhaps 1 could write
to the attorney general of Prince Edward
Island. I think my hon. friend will agree
that most of the other provinces are suffi-
ciently large and therefore that guestion
would not arise, So if I may, I shall take
the course of writing to the attorney general
of Prince Edward Island i{o get his views
upont the matier.
' Mr. MacNaught: I did not hear all that the
hon. member said but I must go on record
as opposing any suggestion that a person
does not get a fair trial in Prince Edward
Island. :

Mr. Neshitt: On a question of privilege, I
can assure my hon. friend that any such
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implication was far from my mind. 1 was
merely saying that in a small territorial area
it would be possible for the public to get
worked up. For instance, the whole southern
end of Ontario, which is many times the
area of Prince Edward Island, was worked
up over a case recently tried in Cornwall.
I think in thai case counsel for the accused
could very well have asked the court to
ask a change in venue because the publie
was emotionally disturbed. I made no
feference 1o any personalities in Prince
BEdward Island, T assure you.

Mr. Diefenbaker: There is no appeal from
the diseretionary rights or authority exer-
cised by a judge, either on application at
the frial er to a judge who could sit in the
court in question prior to the trial, Am I
right in that regard?

MMr. Garson: I think my hon. friend is
right.

Mr. Diefenbaker: I am not going to go
intc the details of this case in Cornwall,
but I use if as an illustration of what I have
in mind, In that case a number of articles
were published which would lead to the con-
cluzion on the pari of any person reading
them that the accused was guilty. Wo appli-
valion was made prior fo the 1irial for a
change of venue or, as far as I remember, at
any itime at all. I am not criticizing in any
way what was done there, but cortainly
no one could complain about the penallies
that were imposed upon those who actually
and deirimentally affected the free irial of
an individual charged with a capital offence.
I have raised this question on a number of
oecasions and perhaps the minister will allow
me to make one reference,

I do feel that the local dealer in that case
received a penalty which stigmatizes him.
Having regard to the circumstances, I feel
that foo great an onus was placed on that
local dealer. Without having communicated
with him either directly or indirectly, I
believe that it would be in the interests of
dealers across Canada and in the interesis of
that person if consideration were given by
the minister to granting a pardon under the
circumstances.

Huvihg said thai, and returning once more

1o the guestion of venue, I had occasion once

to be counsel for the prosecution in a jury
case where references were made in the
press which were most detrimental io the
prosecution. There was no possibilily, if the
people as a whole followed the suggestions
in the press, of a verdict ofher than notl
guilty being returned. A change of venue
was not granted on the application which,
as I remember it, was made before the frial.

Mr. Garson: By the crown counsel?
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Mr. Diefenbaker: Yes.
Mr. Garson: Which was my hon, friend?

Mr. Diefenbaker: I had something to do
with it. I have always felt that consideration
should be given to allowing an appeal from
a decision made hefore trial denying a change
of venue, I am not asking that an appeal be
allowed to an accused or crewn counsel
asking for a change of wvenue at the trial,
where they have waited until the last moment.
If such an appeal were allowed it would
simply be an invitation to an accused who
wished 10 postpone the date of trial to secure
a posiponement by an indirect method. But
I believe that justice would be done if con-
sideration were given by the minister to
granting the right of appeal where an applica-
tion for change of venue is made before a
trial.

That appeal could be heard almost
immediately. It would assure that no case of
injustice would arise because of incidents
prejudieial to a fair trial, from the point of
view either of the crown or of the accused.
Certainly—and again I am making no mention
of the case at Cornwall—there is nothing more
detrimental to the course of justice than
articles with regard to a case written before
trial which can only have the effect of poison-
ing the minds of the jury, however desircus
the members of the jury may be to disabuse
their minds or to free them from the effect
of the articles they have read. Human nature
being what it is, and all of us helng subject
1o extraneous influences, there iz a necessity
for the sirictest application of the laws against
the publication of injurious matfer before
twrial. But at the same fime, in the ease to
which I have alluded, I fcel that the local
disiributor or dealer should not have imposed
upen him the cnus of reading everything that
comes into kis place of business in order to
determine whether there is in it anything that
mizght be detrimental to the course of justice.
I make this suggestion to the minisfer and I
would think it would be favourably received.
This gentleman with a fine reputation, having
innocently, as he sald, and unwittingly com-
mitted an offence and having offered an
zpology for whatever wrong was inadvert-
ently caused by him, I suggest that considera-
tion should be given by the crown and by the
SMinister of Justice (Mr, Garson) to a pardon
that would remove from him any suggestion
of his being a criminal, a stigma that now
remains upon him.

Mz, Garson: My hon. friend’s suggestion
that there might be an appeal from an appli-
cation for change of venue which has been
refused is one that I think posscsses distinct
merit. 1 would make a counter-suggestion
to my hon. friend, namely that T should send

[Mr. Garson.}

COMMONS

to the commissioners on uniformity of legis-
lation, criminal section, the Hansard of today's
debate containing my hon. friend’s suggestion
in order that they might take the matter up at
their next meeting. I make that suggestion
for this reason. While in the course of enact-
ing criminal law here our primary aim of
course is to draft a law which is as just as
possible, we nmiust also bear in mind the faet
that no law is any better than its enforce-
ment. As far as possible therefore we must
pass laws which the provineial authorities
whose respongsibilily it is to enforce our
criminal Iaw, will do so without reluctance
and with zeal. On that zccount, in a matter
of this kind, I think it would bhe the better
course to submit my hon. friend’s suggestion
to the commissioners on uniformity of legisla-
tion, criminal section, for their consideration,

With regard to the matter of a pardon
which my hon. friend has raised, while I
would not wish to contradict or te gainsay
any remarks made by him concerning the
merits of the order for commitment on con-
tempt which was made by Chief Jusiice
McRuer, I myself would hesitate to put an
opinion which I had reached on the basis of
a perusal of newspaper accounts against the
judgment of the judge who was presiding at
the trial. But if any application for such z
pardon were made, I am sure that it would be
dispesed of on iis merits in the ordinary course
by the Solicitor General ¢f Canada.

Clause agreed fo.
Clauses 508 to 522 inclusive agreed {o.
On clause 523—Defence of insunity.

Mr. Fulion: The subject matter of insanity
has been referred to the royal commission. I
therefore do not intend to discuss from the
point of view of the law the defence of
insanity, because the commission is to make
recommendations to us in that matter. How-
ever, there is a point that has been brought
to my attention. I admit that it is not in the
old code in this section, but I think it wold
be appropriate to suggest that the form of
oath to be administered to the jury for the
trial of an issue of insanity might be included
here or that some reference might be made to
it. In my limited experience it so happens
that in one case with which I was connected
this defence was raised and it seemed prob-
able that the frial of the issus would be
directed before arraignment. We scratched
our heads a little bit as to where we were
going tn get the form of oath to administer
to the jury for the trial of that issue. Would
it not be appropriate to have in this section
a reference to that special form of oath?

Mr. Garson: My impression is that the de-
pariments of the various attorneys general of



MARCH 19, 1954

the provinces have a form of oath that has
been established by practice, and I think
it might be betier to leave out of the code
any references to a form that we might pre-
scribe. The probabilities are fhat the result
of our prescribing a form of oath would
mean that the provineial authorities in seven
or eight different provinces would have to
change the form which they had been using
for a long period of time.

Mr. Fulton: I did not appreciate the fact
that that is the case. Then the form of cath
would be in the possession of the clerks of
the various courts?

Mr. Garson: Yes.

Mr. Fulton: Under instruction from the
attorneys general?

Mr, Garson: That is right. These forms of
ocath are probably not exactly the same, and
it might mean that some of the provinces
would have to make a change.

Clause agreed to.
On clause 524—Insanity ot time of trial,

Mr, Fulion: There is a small point I wish to
make with regard to this clause. I notice that
in the section of the present code which this
clause replaces, namely section 967, sub-
section 2 reads as follows:

If such issue is directed before the accused is
given in charge to a jury for trial on the indictment,
such issue shall be tried by any twelve jurors, or in
the provinces of Saskatchewan or Manitoba by any
six jurors—

—whereas in subsection 2 @) (1} it reads as
follows:

- If surh issue is directed before the accused is
given in charge to a jury for trial on the indict-
ment, such issue shall be tried by any twelve
jurors, or in the provinee of Alberta, by any six
dUTOrs.

What is the reason for the change?

Mr. Garson: There is no change. In the
present code there is a reference to the six-
man jury in Alberta,

Mr. Diefenbalrer: In section 541.

Mr. Garson: The only changes which have
been made in sections 523, 524 and 525 of
this Bill No. 7 are that these clauses have
been worded so as {o make them applicable
to all trials of indictable offences whether
with or without a jury.

Mr. Fulion: I apologize to the minister and
to the commitiee. I was looking at my
Tremeear and had not consulted the supple-
ment.

Clause agreed to.

Clauses 525 and 526 agreed to.
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On clause 5327—Prisoner mentally il

Mr. Nesbiti: I wish to raise a point in con-
nection with the third line of this clause
which refers to “a person who is insane,
mentally iil, mentally deficient or feeble-~
minded”. 1 wonder whether the minisier
would care to comment on why the four
words are used there. It has always been
my understanding thai the terms *insane”
and “mentally il1” were gynonymous, although
“insane” is a more archaic word. I have also
assumed that “mentally deficient” and “feeble-
minded™ are equally synonymous except that
“feeble-minded” is also somewhat of an arch-
ai¢ expression.

Mzr. Garson: The immediate point my hon.
friend makes is correct. Some of this
language is a Dbit archaic, but the problem
with which a drafisman is eonironted when
he is trying to simplify the law is to get rid
of as many -archaic terms and as much
surplusage as he can, without by so doing
making inapplicable case law which has heen
decided on these phrases which he is {hink-
ing to discard. :

Mr. Knowles: In this case you add a phrase,

Mr. Garson: In this ease the language
which is used, and which my hon., friend
sees here, has been deliberately left there
for that purpose. It is & casc of two evils
and choosing the lesser.

Mr, Nesbiif: I take it from the minister’s
remarks that the reason the word *insane”
is retained is in order to make reference to
decisions on the subject in the pasti.

Mr, Garson: Yes,

Mr, Krnowles: This is a small point, but
perhaps it might be pointed outf that in the
old section 970 there were only three phrases,
“insane”, “mentally IiI¥ or “mentally defi-
cient”. In the new clause 527 we have Tour,
“insane”, “mentally ill”, “mentally deficient”
or “feeble-minded”. The minister says that
he is_ retaining the wording because of the
case law but I submit that he is extending
the wording.

Mr. Garson: I said that sometimes archaie
phrases are retained in order to retain the
case law. I did nof say that that fact was
a rcason why the coverage of the language
could not be somewhat extended, as it is
extended here, by adding the word “feeble~
minded” to the phrase in the present section.

Cléuse agreed to.
On clause 528—Appearance by attorney.

Mr. Knowles: Will the minister comment
on any significance there is in the change of
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wording here? It is really quite enjoyable
to us on this side of the house ito hear the
minister tell us sometimes that the words in
a new clause are good because they represent
no change and at other times that they are
good because they have been changed. In
the old section 916 the reference was 1o
“attorney”. Now the reference is to “counsel
or agent”. Does that mean that from now on
a corporation can be represented by some
agent who is not an alforney?

Mr. Garson: Yes, the corporation for the

purpose of appearing before the court can
be represented by an agent. The clause
reads:

Every corporation against which an indictment is
tound shall appear and plead by counsel or agent.

A corporation, not being a human being,
has to appear by a human being. The purpose
of this eclause is to establish what relation-
ship shall exist between the corporation and
the human being who appears for the cor-
poration. That human being may be an
agent or counsel.

Mr. Knowles: If is not restricted to an
attorney? In other words, it is not restricled
to a practising lawyer? o

Mr, Garson: If my hon. friend will look
at page 2 of the bill he will see the definition

of “counsel” in subclause 7 of clause 2. It
reads:
“Counsel” means o barrister or solicitor, in

respect of the matiers or things that barristers and
solicitors, respectively, are authorized by the law of
the province to do or perform in relation to legal
proceedings.

Mr. Knowles: But what is the definition of
agent?

Mr. Garsen: “Agent” would be an agent
in the ordinary sense. But it would not
follow, because an agent appears and does
that for the accused corporation which an
acctused human being would do for himself,
namely make an appearance and plead, that
the agent would also act as counsel in the
case. If the agent were wise he would have
counsel there acting for the accused cor-
poration.

Clause agreed to.
Clauses 529 to 533 inclusive agreed to.

On clause 534-—Qualification of juror.

Mr. Barnett: I rise more for the purpose
of obtaining information than anything else.
Am 1 correct from a reading of this clause
that all laws with reference to qualification
as a juror, compelling attendance as a juror
and so on are provincial in scope and that
there is no place in this legislation where
such matters are defined?

[Mr. Knowles.]

COMMONS

Mr. Garson: That is right. Speaking gen-
erally, provincial legislation provides the
machinery swhereby jurymen, as a class of
court officials, are made available. Once they
have been made available the code states the
manner in which they perform their duties
in the trial of cases arising under the code.

Mr. Barnett: What about the matlter of
penalties for non-atiendance when an indi-
vidual! has been summoned to attend as a
juror?

Mr. Garsen: Penalties for the breach of
any duty impesed upon jurymen by the ecode
are provided in the code. The penalty for
the failure of a eitizen to comply with any
of the provisionsg of the provincial staiutes
relating to jurymen will be the penality pro-
vided by tne provincial statute,

Mr. Barnett: I really would like to get this
point clear, I have in the back of my mind
an incident that oceurred a number of years
ago. As I understand it, a number of people
were summorned as part of a panel of jurors
under eircumstances which would ‘have
forced them to iravel over fifty miles at
their own expense and to provide their own
accommodation at the place. A number of
them did not go because they just did not
have the money to travel or the money to
maintain themselves away from home. Is
there a provision in the code under which
they would be liable, and under what cir-
cumstances would they be lable for non-
compliance of that kind? I have not noted
any provision, and I thought this clause
would be a good place to raise the question.

My, Garson: I om afraid T could not pos-
sibly express an opinion on the case my hon.
fricnd frem Comox-Alberni speaks of with-
out having a full and correct statement of
the facts of *he case. In addition, it would
be necessary ¢ examine the law of the prov-
ince concerned, relevant to those facts. One
cannot give legal opinions when one has
neither the facts nor the law. That is the
position in which I find myself in relation
io the question af the present time. The old
section 921 has been held to adopt the provin-
cial laws to the extent that it is necessary
for our purposes under the code in order to
provide jurymen to try offences under the
code. I might cite the case of Hex .
O'Rourke, 32 Upper Canada Common FPleas,
388. The citation reads as follows:

Provincial 1egislaticn also fixes the numper af
jurors to be summoned as the panel from which the
petit juries are selected.



MARCH 10, 1954

I think that was the point my hon. friend
was making,

What parliament has done, by what i3 now section
821, is not to delepate to the provinces its powers
in thiz respect, but to adopnt provineial laws as its
own, and this is clearly within its powers.

Mzr. Barneti: In other words, there is no
place within the Criminal Code itself which
provides that non-compliance with an order
of attendance would he an offence. Il is
purely a matter of a proceeding within the
province; is that the conclusion I am to draw?

Mr. Garson: No, the conclusion my hon.
friend is fo draw is this. Whatever 2 jury-
man does which is contrary to law will be
an offence against that law ito which it is
contraery, whether that law be provincial or
federal.

Mr. Stick: Is not the jury the law in this
case?

Mz, Garson: No, not in the sense the hon.
member for Comox-Alberni was referring to
it. What he was referring to was the manner
in which citizens are called up, and by fol-
lowing certain procedures, are made into
Jjurymen. Then, when these jurymen attend
to perform thelr funclions in a court of
erirninal law, they are still not the law, but
are the sole judges of the facts. The presid-
ing judge is the judge on all points of law.

Mr. Stick: The reason I asked that question
was that some time ago the grand jury had
a contentiouzs case. We did not know what
1o do with it. We consulted the chief justice,
and he gave us an indifferent answer. 'Then,
we const:lied one of the other judges of the
suprenme eourt, and the reply we got from
bim was, “Gentlemen, you are the law, and
you decide” We decided it.

Mr. Knowlest Whal does the minister say
to that?

My, Deschateleis: If a change were contem-
plated in the gualifications of jurors in corder
to permit women to sit as jurors, would that
be decided by the provincial or the federal
government?

Mr, Garson: It would be decided by the
provineial government. I might say to my
hon. friend from Maisonneuve-Rosemont that
in a number of provinces they now have lady
jurors.

Mr, Ellis: Do I understand, then, that this
- parllament has no conirel over determining
the gualifications of jurors who sit on cases
covering offences committed in contravention
of this code?

Mr. Garsent My hon. friend from Regina
City said to me, if I understood him cor-
recily, do I understand that this parliament
has not the jurisdiction %o determine the
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qualification of jurors? Answering my hon.
friend in the terms of his question, I should
say parliament has the jurisdiction to do
this. But parliament, I think wisely, has
thought it preferable to leave to the provincial
legislatures the enactment of legislation to
determine those persons whom the provinecial
authorities regard as qualified to be jurors.
In that way varying provineial views upon
the subject are net.

Clause agreed to.

Clauses 535 to 540 inclusive agreed to.

On clause 541—Challenges by gccused in
Alberta and territories.

Mr. Diefenbaker: We had a six-man jury
in Saskatchewan for a number of years, and
found that we wanled to return ito the
twelve-man jury, because counscl on each
side, however the case turned out, feit that
the judge was able i{op exercise a greater
degree of control over the jury when there
were only six than when there were twelve.
Has any request becn made at any fime by
Alberta to return to the twelve-man jury?

Mr., Garscn: No, Mr. Chairman; the gov-
ernment of Alberta has not made any such
request.

Clause agreed to.
Clause 542 agreed to.
On clause 543—Challenge by prosecutor,

Mr. Knowles; This is perhaps a minor
point, or a point of language. Can the minis-
ter say whether there is any significance in
the fact that the words “ihe crown” have
been changed {0 the words “the prosecutor™?
I notice in the code as it now stands the
crown, the prosecutor and the prosecution
run through the comparable sections.

Mr, Garson: There is not any change in
effect. As between the two terms, 1 believe
“the prosecutor”, which my hon, friend will
see defined in clause 2, subclause 33 of the
bill, is the more precise. It is the representa-
tive of the crown or the personal prosecutor
in the court who actually does the challeng-
ing. Perhaps I had better read into the
record subclause 33 of clause 2:

“prosecutor” means the attorney general or, where
the attorney general does not intervene, means the
person whe institutes proceedings to which this act
applies, and includes counsel acting on behalf of
either of them;

Mr. Stick: I notice that the prosecutor is
entitled to challenge four jurors. How many
is the defence allowed to challenge?

Mr. CGarson: In capital cases they may
challenge 20, and in lesser indictable offences
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12. Tf my hon. friend will look at ihe pre-
ceding clause, 542—perhaps I had betier read
that clause into the record:

An accused who is charged with an offence pun-
Ishable with death is cntitled to challenge twenty
jurors perempitorily.

{2) An accused who is charged with an offence
other than en offence punishable with death, for
which he may be sentenced to imprisonment for
maore than flve years, is entitled to challenge twelve
jurcrs peremptorily.

Then, in addition to that, in the case of a
capital offence the defence counsel has an

unlimited number of challenges for cause.

Mr. Btick: If there is an unlimited number
of challenges—what is a panel, 487

Mr. Garson:; The panels may wvary from
province to province, but it may be some-
where in that neighbourhood,

Mr. Stick: If defonce counsel challenges an
unlimited number and the panel is exhausted,
what happens then? Do you call 2 new jury
panel?

Mr., Garson: No, the first thing that hap-
pens is they go out into the courtroom or
wherever they can find citizens and call up
some additional jurymen in that way. But
it is not very often that the jury panel is
exhausted in that way; for while defence
counsel can challenge any number of jury-
men for cause there will not be a large num-
ber of jurymen on the panel in relation to
whom defence counsel will be able {o show
cause. For thai reason it is most infreguent
that a panel iz cxhausted by challenges for
tause,

Mr. Stick: I do not like this idea of going
out and bringing in this man or that man
to serve unless he has been properly served
with a notice. I do not think you should go
inte the highways and byways to bring them
in fo serve on this jury. I may have the
wrong impression, but if that is done I think
it is entirely wrong and they should be
served with a proper notice.

Clauze agreed to.
Clauses 544 to 556 inclusive agreed to.
On clause 557T—Accused to be present,

Mr. Knowles: T notice that clause 557 is
slightly changed from section 943. As a
matter of fact there may be several sections
involved. The main change is that formerly
the wording was that every accused person
“shall be entitled to be present in court dur-
ing the whole of his {rial, unless he mis-
conducts himself by so interrupting proceed-
ings as to render their continuance in his
presence impracticable.” The words “shall
be entitled to be present” have been altered
to read “shall be presenti”.

[Mr. Garson.}

COMMONS

Then another change has been made in
that, if I understand section 943 correetly, it
refers only to individuals, whereas there is
a reference in eclause 337 which says, *an
accused other than a corporation”, My ques-
tion is this. If an accused individual is
required to be present during the whole of
his trial, why should not a corporation,
through the azgent or counsel we were speak-
ing about a while ago, also be reguired to he
present?

Mr. Garson: If there were any doubt on
the score, perhzps it should be resolved, 1
am referring now to the second point made
by my hon. friend. The intention here was
that a corporaticn should appear to the same
extent as on individual accused. But that
cannot be stated guite so simply as that; for
a corporation makes iis appearance by coun-
sel or agent. If it were thought necessary to
make such a provision-—and I myself do not
think it is—It would have to read that—

An accused, other thsn a ecorporation, and the
agent or counsel ¢ an accused coTporation shall be
present In court during the whole of the trial

But I do rot think that is really neccssary.

Mr. Knowles: Perhaps the minister would
let it stand znd take a lock at it.

Mr. Garson; All right; there is no objection
to that.

Clause stands.

On clause 338—Summing up by prosecutor.

Mr, Diefenbaker: Mr. Chairman, in what I
say I shall refer particularly to subsecetions
3 and 4. Subsection £ cntitles the attorney
general, or counsel aciing on behalf of the
attorney general, to reply, even though an
accused does not offer evidence in his own
defenice. I knovw of only one or two cases
in which this power has been used by counsel
acting on behalf of an attorney general. Tt
is a survival of the English eotnmon law, and
is based upon thie legal fiction of the suprem-
acy of the crown. 1 am wondering where it
has any appiication foday.

Certainly those in the commission who
redrafted or reshuffled the sections of the
Criminal Code did away with common law
offences. I feel that subsection 4 is a survival
of the common law and is no longer applic-
able, having regard to present-day conditions.
It was a power exercised by the crown, chiefty
in treason and analogous cases. I think it is
unfair to the accused. Today under our law
the ¢crown and the individual are equal, as a
result of the changes brought about two years
ago in connection with proccedings in the
courts, In view of the fact that today the
crown and the citizen are equal I can see
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no justification for continuing this principle
under which the erown, in cur courts, cccu-
pies a superior position.

This provision has been in effect through-
oul the years. As I say, I know of only cne
or two cases in which it has been uscd. This
was not in my own province but rather, I
believe, in Manitoba in the year 1912, at a
time when certain prosecutions were taking
place in that province in connection with
contracting work on the legislative buildings.
The crown in that instance demanded the
right of reply. I believe, too, the right was
exercised in one ecase in British Columbia. I
suggest this right should now be abrogated.

Subsection 5 is a new subsection which
states:

Where two or mcre accused are tried jointly and
witnesses sve examined for any of them, all the
aceused or their respective counsel are reguired to
address the jury before it is addressed by the
prosecutcr.

I believe this is a necessary change in the
law, where there is a joint trial. Otherwise
such trial becomes all mixed up, with coun-
sel addressing the jury with respect to one
charge, and waiting for other counsel to
address the jury on another charge. I belicve
subsecction 5 will go 2 long way toward meet-
ing the difficulty in those c¢ases in which
there are two or more accused. It will remove
the anomalous situation that does prevail
when there are two accused, one of whom
gives evidence on his own behalf and the
other who fails to do so.

However, in conneetion with subsection 4,
I would aszk the Llinister of Justice whether
he does not consider the time has come to
remove from the criminal law this survival
of the old decision that the crown occupied
a posgitlon supericr to the individual, and
where the citizen was second t{o the crown
in the courts of the land.

Mr, Garson: This is another case in which,
in all candour, I must admit that the point
raised by the hon. member for Prince Albert
has some merit. It does, however, seem a
bit extraordinary that this bill should have
been in course of preparation and considera-
tion for some five years now, and that during
all this time, in iis progress through the
commission and through my own department,
during its consideration by the commissioners
on the uniformity of legislation, eriminal divi-
sion, and by the attorneys general of the
provinces, as well as the special commitiee
of the House of Commons and of the other
place, this is the first occasion upon which
representations to the effect of those just
advanced by the hon. member for Prince
Albert have been made by anyone.

I agree that this present provision merely
continues in effect the substance of section
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944, subsection 3 of the present code which
has been the law of Canada for a great many
years. It has not been necessary on very
many occasions to invoke this provision, yet
1 think it would be wise, before discarding it,
to examine those occasions on which it has
been invoked to see whether it would not be
a good provision to retain to cover these
exceptional ¢cases when they arise, I would
accordingly suggest that my hon, friend's
suggestion might be submitted, like the one
he made previously this afternoon, to the
commissioners on uniformity, criminal section,
for consideration at their next meeting. In
thai way we would get the views of those
who will have some conneciion with the
administration of the amendment proposed
by my hon. friend from Prince Albert, if it
were passed.

Mr, Diefenbaker: I have no objection to that.
What I was trying to do was assure some
degree of consistency, for I remember two
years ago, when the erown and the citizen
were given egual standing in the courts, the
Minister of Justice as Attorney Gencral of
Canada saying that now we had arrived at
a point where no longer does the crown
occupy & superior position. It was because
of that siatement that I raise this point.

Mr. Stick: I am just seeking information,
since 1 am a layman. In most criminal
cases the crown opens the case and closes it
by means of the crown prosecutor addressing
the jury last. I do not understand why the
crown prosecutor should have the last word
to the jury before the judge sums up the
case. Why is the sequence not maintained, so
that if the crown prosecutor cpens he should

.address the jury first and counsel for the

defence last? Is there any special reason for
that? I was always curious about it

Mr. Garson: The explanation of the point
which my hon. friend has raised arises out
of the necessities of the irial. Because the
accused is innocent until he is proven guilty,
the proseculor opens the case, and he has
to adduce evidence io prove the accused’s
guilt before there is any case for the accused
to answer at all. The accused’s counsel then
puts in his evidence to establish the best
defence he ecan. When the accused’s counsel
has got 2}l his evidence in, he gets up and
explains to the jury what a wonderful defence
it iz that he has made. Next the crown
prosecuior attemnpts by argument to show that
the defence has not answered the crown's
case. When, however, defence counsel puts
in no evidence it is the erown prosecutor who
first has to argue that the crown's case is
well proven, and defence counsel then closes
the argument. '

The question we are now discussing is as
to whether in excepiional ecases the crown
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would have a further right of reply. Now,
as I understand it, this reply to which the
hon. member for Prince Albert strongly
objects will be strictly confined by the judge
to the answering of any new points that
were brought out in the defence counsel's
address. The crown prosecuter would not be
permitted toc go over his ecase again; his
closing argument would have to be a reply
in the striet sense.

Mr. Stick: It has always struck me as
unfair, If the accused is innocent until he
is proven guilly, then it has always struck
me that this procedure gave the crown an
advantage in that it had the last word with
the jury. I grant you that the judge is there
to sum up the ecase, but I could never under-
stand it from that standpoint.

Mr. Gillis; T have heard some young
lawyers make exactly the same criticism,

that the crown attorney, who is usually an-

old, experienced lawyer, will come in and
make his case. After all, it is a debate as
to who is right or wrong. After he finishes
his case the defence lawyer geis up and
puis in his evidence. Then the crown
attorney has the right of rebuttal. He haz
the right to get up and tear the defence to
pieces and close the case. That is the last
impression that is left in the minds of the
jury. During that time the defence Iawyer
sits there. The crown attorney may have
lefi himself wide open, bui the defence
lawscr is prevented from answering at all,
Most young lawyers at least consider it very
unfair and say that it places them at a great
disadvantage.

Mr. Garson: There is just one footnote that
I should add {c the remarks made by my
hon, friend. The last thing that happens in
a case Is the judge's charge to the jury. The
jury does not retire with the words of coun-
sel ringing in their ears; they retire refiecting
upecn the words of the presiding judge,

Mz, Diefenbaker: And the court of appeal
has the last say.

Mr. Garson: Yes.

Clause agreed to.

Clauses 559 to 561 inclusive agreed io,
On clause 562—Admissions at trial.

Mr. Diefenbaker; This section has to do
with evidenece on trial. I should be very
much interested in learning from the Minis-
ter of Justice whether or not the commis-
sioners gave consideration to the promulgation

[Mr. Garsomn.]

COMMONS

under law of rules respecting the admission
of so-czlied confessions on the part of
accuzed perzons. Clause 562 says:

Where an azeused is on trial for an indictable
¢ffence Le or nis counsel mpy admit any fact—

That is of course at the trial, As the
minister knows, the whole subject of admis-
sibility of confessions is one of the most
difficul: that the courts have to deal with.

11 want to see a guilty man punished, but
all who coniess are not guilty. Everyone
in the zerive practice of law in the courts
knows of cases in which the accused for one
reason or another have signed very complete
and zil-embracing confessions. Later won
those confessions have been established to
have no reiztionship to the facts. I think of
one case In the province of Saskatchewan.
Back in 1933 a little girl was murdered =at
Nalcam. in that province. I think the minis-
ter knows of the case, because the prosecu-
tion cf the alleged murderer tock place about
three years zzo; incidentally, he was acguit-
ted. This little girl had been ravished and
murdered. A man was picked up in Portage
lz Prairie, }Manitoba, and he made a complete
conlession in detail. As he was examinecd
by the police officers more and more facts
came o Lis mind. ¥e was finally brought
back {o Nazicam and ithere he re-enacted the
oifence.

Some m.onths later, when all hope of his
acquittz! hed disappeared so far as his rela-
tives were concerned, although believing in
his inncrence, a farmer living some 300 miles
from Nalzim read of this man’s confession
of havinz committed this murder on a cer-
tain dax. Xe realized that this was the man
who had -wworked for him throughout the
stmrrer, and that he could not have been at
Nalcam cn the date in question, This farmer
comnmurniczied with the aitorney general’s
deparums=ni. When the accused was . faced
with the fzci that he could not have eom-
mittad ths offence he still clung stuhbornly
to his coniession, because apparently he had
stolen some money from his employer before
he lefi fer lanitoba. TUnder ordinary cir-
cumstances thzai confession would have been
admitted, if the circumstances between the
time he was committed for trial and the
actuel trizl had not come to light.

1 ask tre minister whether he dees not
believe the time has come when there should
be a declaraiion similar to that made in
Great Britain in 1911 by a commission of
judges relative to the safeguards that must
be built up against the possibility of a false
confession being made or being exacted, or
wheiher he believes that the present rather
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haphazard system, in which the whole ques-
tion is in a doubtful siate, is sufficient to
assure justice.

I should like to see him give consideration
not to having an amendment made fo the
Criminal Code but to a declaration by repre-
sentative judges which could be delivered to
officers of the mounted police bringing the
law up to date, so that the whole filcld of

confessions would be generally similar in

interpretation in every part of this counfry.
I think it would be a worth-while under-
taking, and one that would add lusire o the
tenure of the Minister of Justice.

Mr., Garson: Mr. Chairman, I do not think
that there has been a great demand for the
reform to which my hon. friend from Prince
Albert refers. I would be inclined to think
there are quite a number of judges and coun-
sel who are of the view that our laws of
evidenee relative to the admissibility of con-
fesslons are in good condifion as they now
stand. 1 think, moreover, my hon. friend will
agree that no amendment to our existing
Jaws of evidence could be devised for prac-
tical application to the great majority of
cases, which would exclude such a confession
as the one he has just described.

Would my hon. friend not agree that the
difficulty in connection with this confession
which he described arose from the fact that
the confessor, quite inexplicably and irration-
ally but also guite woluntarily, without any
nducement beaing held out to him by persons
in authority, made his confession?

Mr. Diefenbaker: Without any
inducement,

illegal

Mr. Garson: ¥Yes; as I understand my hon.
friend’s recitation of the facts, without any
inducement, but prompted by some jrrational
Impuise of his own be constructed a com-
Pletely false confession that perhaps would
have resulted in his being found guilty of a
crime which he did not actually commit, I
du suggest to my hon. friend thai such a
confession is not an example of a defect in
our existing laws of evidence with regard to
the admissibility of confessions. I suggest
further to him that there is no law of general
application regarding the admissibility of
confesgions in criminal trials that the human
mind could devise that could exclude the
explicit, voluntary false confession to which
he referred.

However, that is not to say that my hon.
friend’s suggestion does not have merit. We
are always anxious to consider any improve-
ment in the law that can be made. We never
cease to be anxious to do so, I shall be glad
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to tzke my hon. friend’s suggesiion into
account. I think he will apgree, as he hasg
properly said himself, that the amendment
which he suggests would not be to the
Criminal Code. If made at all it should
probably be made to the Canada Evidence
Act.

Mr. Dicfenbalker: As a matter of fact T did
not intend that it should be an amendment
to anything. What I suggested was a declara-
tion similar to that which the judges of the
court of king’s bench in Great Britain made
in 1911. The minister knows that the mounted
police often use that declaration as a guide
by which to determine the admissibility of
confessions, and also to determinc the course
they should follow in securing admissions of
puilt.

I feel that we should not be relying seo
much on a declaration made in Great Britain
in 1911, but that we should have for our
police officers a declaration of principles
indicative of the course to be followed in
order toc be sure that confessions shall indeed
be admissions of guilt rather than stalements
containing admissions that are not truthful.
That is the reason I make the suggestion.

Mzr, Fulton: I do not think that there is
much to add to what the hon, member for
Prince Albert has said, except to say that
I agree with him that it might be worth
while to ask the judges of the respective
provinces if they could either appeint repre-
sentatives or perhaps meet fogether for such
a purpose. I reczll comments being made
on the matter by one of the judges of our
own court in British Columbia, who made a
suggestion in the course of the irial! which
received some attention.

This judge had had experience in police
court work, as he had been a police court
magistrate before hiz appoiniment to the
supreme court bench. He referred to ad-
missions of guilt given to the police without
due distinction being made—what he was
saying was applicable to his own court, and
another judge might not require the same
distinction—as to wheiher the'statement was
voluntary or wvolunicered. He said that in
order to satisfy him on its admissibility a
statement not only must be voluntary, but it
should be wvolunteered. He said, *“I have
heard of too many voluntary statements, that
is to say where no illegal inducements or
promises of advantage were held out, which
I know were not volunteered. After all”
he said, "if I keep on asking you if you
would not care to say such and such, finally
you may build up the idea in your mind that
it would be 2 good idea to say such and such
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statement you make is
¥ou certainly have not

a thing. The
voluntary, but
volunteered it.”

There is a distinction to be drawn between
the two types of confessions or admissions
which I think is of importance, and which
has in it elements which should be carefully
considered. I think the sugpestion made by
the hon. member for Prince Albert is a good
one, .

I should like to make another comment at
this stage, and I do so with due respect for
the commissioners who have redrafted this
code and Ior the actual drafismen who put
it into legal language. I have not been able
to avoid making a mental note, and here I
am making an oral note, of the apparent
temptation presented to the commissioners
to change the wording for the sake of chang-
ing it. If you compare this clause with
section 878, which it replaces, you will see
what T mean. Section 978 reads as follows:

Any aceused person on hig trial for any indictable
offerrce, or his counsel or solicitor, may admit any

fact alleged against the accused so as to dispensse
with proof thereoi,

Then we find clause 562 reads as follows:

Where an aceused is on trial for an indictable
offence he or his counsel may admit any fact
alleged against him for the purpose of dispensing
with proof thereof.

That is praciically the same wording with
just two or three words changed, as though
the commissioners or the draftsmen had said
to themselves, “Well, T can do it better, and
I am just going to show that I can by chang-
ing a word here or a word there” I cannot
see the purpose of such a change. It occurs
over and over again. In some cases obviously
the change does not alter the meaning of the
section in such a way as to raise even a
question' that the case law might no longer
be applicable, But I suggest that in some
cases this change for the sake of change has
the effect of raising the question whether the
case law under the previous section will con-
tinue to be applicable. I am not going to
repeat that comment. I hope I can resist the
temptation to repeat it. But I think it is one
that should be made, and this is a place
where it seems to me to be particularly appro-
priate to make it.

There is one change which I think I
should ask the minister about. While making
ike slight changes in wording they have
dropped the word “solicitor”. Previously it
provided that sn accused or his counsel or
solicitor could make an admission. Now,
however, it is 10 be confined to the accused
or his counsel. Is there not possibly some
result of that change which goes beyond a
mere chauge of words?

[Mr, Fulton,]
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Mr. Garson: No, there is not. If my hon.
friend will look at clause 2, subsection 7 of
the bill he will see that “counsel” is defined
as including solicitor. ’

Clause agreed to.
Clauses 563 to 565 inclusive agreed to.
On clause 566—Unsworn evidence of child.

Mr. Knowles: I wonder whether the minis-
ter would make a few comments on clause
566, I note that the reicrence on the right-
hand page tells us that this clause is drawn
from section 1003. subsection 2, of the present
code, When I look up section 1003 of the
present code, which has three subsections, I
find that it seems to be related exclusively to
offences having to do with carnal knowledge.
As I read clause 366 In the new bill, it scems
to have a wider import. I have no objection -
to that. In fact, if that is the case it seems
to me that it is all to the good. However, I
should like to have the minister's comment
on it.

At the same time, when I lock back to
section 1003 of the present code in order to
make this comparison, 1 find that the pre-
ceding section, pamely section 1002, deals
with certain other offences for which a person
cannot be sentenced on the evidence of only
one witness, I should like fo know whether

a:l the eases roferrzd to in parts (&, (b}, (), - -

(d} and (e} of seciion 1002 are covered.

I realize that I am introducing two or
perhaps three gquestions here, Clause 586
refers to the unsworn evidence of a child,
witich has to be corroboraied. To me it looks
ag if that is going farther than section 1003
went. In the other case I am talking about
the necessity for corroboration of the evidence
of ane person in respect of certain specific
charges.

Mr. Garson; I think my hon. friend can
certainly be forgiven for being a bit con-
fused here. The clause we are considering
is the analogue of the present section 1002,
subsection 2. Subsection 1 of section 1003
was dropped as being covered by section 16,
subsection 1 of the Cznada Evidence Act.
In view of the difference between section
1003 (2) of the present code, which relates
to certain sexual offences, and section 186,
subsection 2 of the Canada Evidence Act
which is of general application, this section
1003 (2} was retained =2s clause 566 of this
bill, although it could perhaps be argued that
it was not absolutely necessary. If my hon.
friend has the Criminz! Code volume there,
he will find the Canada Evidence Act at the
back. He will see section 18, subsection 2 at
page 486, If my hon. friend wants section
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566 fo stand, I have no objection to allowing
it to do so. Then he can examine it at his
leisure. He will find that it takes guite a bit
of checking to reconcile these various pro-
visions.

Mr. Knowles: Before the minister suggests
that it stand—in fact that might not be neces-
sarv—I] wonder if this is the situation. I
take it that my statement was correct, namely
that subseetion 2 of section 1003 was, in the
© context of section 1003, related only to the
offence set out in section 1003. The minister
tells me now, however, that the new clause
566 is not really new because it is simply
carrying forward what is in the Canada
Evidence Act,

Mr. Garson: Oh, no, What T said was that
it was carrying forward what is in section
1003, subsection 2, of the existing code.

Mr. Knowles: Section 1003, subsection 2,
of the existing code relates to only one
oifence. It reads as follows:

No person shall he liable to be convieted of the
offence unless the testimony admitied by wvirtue of
this gection and given on behall of the prosecution,
is corroborated by some other matericl evidence in
support thercof implicating the accused.

Mr. Garson: Yes.

Mr. Kaowles: This seciion is section 1003,
awhich had to do with carnal knowledge.

Mz, Garzen: Yes.

Mr. Knowles: T am pointing out that clause
566 of the new bill is much wider than that.
As T said earlier, I have no objection, I just

~wanted fo get that point straight. The new
clanse 5685 says:

Ko person shall be convicted of an offence upon
the unsworn evidence of a child unless the evidence
of the child Is corroborated in a material particular
Ty evidence that implicaies the accused.

I am suggesting that fhat is carrying the
necessity for the corroboration of a ehild’s
evidence smuch further than was the case
with section 1003, subsgection 2, T take it
the minister now tells me that this is in
order to put it in line with the Canada
Evidence Act.

Mr. Garson; The purpose of the provision
which my hon. iriend now sees before him,
the one we are discussing in the bill itself,
is to eliminate, as related to the analogous
sections of the existing code, any overlapping
and at the same time bring the provision in
Bill No. 7 into harmony with the existing
seclions of the Canada Evidence Act, If my
hon. friend has his Canada Evidence Act
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before him I would ask him to look at
section 168 on page 436 which reads as
follows:

18, (1) In any legal proceeding where a child of
tender years 1s offered 35 & witness, and such child
does not, in the opinion of the jndge, justice or
other presiding officer. understand the nature of an
gath, the evidence of such child mnay be received,
though not piven uzon paih, if, in the opinlon of the
judge, justice or other preziding officer, as the case
ynay he, the child is possessed of suffictent intelli-
gence to justify the reception of the evidence, and
understands the duty of speakimg the truth,

That is not confined to carnal knowledge
but is of general application. If my hon,
friend will look at subseciier 2 he will see
that it reads:

No case shall be decided upon such evidence
alone, and it must be corroborated by some other
material evidence.

As 1 indicated to my hon. friend a few
moments ago, in view of this section in the
Canada Evidence Act it might perhaps be
argued that clause 566 of Rill No. 7 is un-
necessary, but it gives one reading the code
notice that no person shall be convicted of
an offence upon the unsworn evidence of a
child wunless the evidence of the child is
corroborated in a material particular by
evidence which implicates the accused.

If my hon. friend wanted to argue that
we do not need this prevision because of
the Canada Evidence Act I would not contest
that view too strongly, but it does give a
person reading the whole code notice that
no person can be convicted upon the uncor-
rohorated evidence of a child,

Mr. Knowles: I think the picture is fairly
clear as far as this aspect of the matter is
concerned. If T may say so, the confusion
arises from the note on the righthand page.
Clause 566 of the bill does not really carry
farward subsection 2 of section 1003 of the
code. It is putiing into the Criminal Code
what is in section 16, subscctions 1 and 2,
of the Canada Evidence Act. I see the minis-
ter moving his head up and down.

Mr. Garson: Yes, I was moving my head
up and down in agreement with my hon.
friend. He is quite right.

Mr, Knowles: What about the other
question I asked the rninister? I confess
that it may not be strictly related io this
clause, but I will put the blame on the note
on the righthand page which made me look
at section 1003 (2), whereupon I looked at
section 1002 and discovered there were five
different charges in connection with which
ane could not be found guilty on the evidence
of only one witness. Can the minister assure
us that all those cases are covered somewhere
in the new bill?
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Mr. Garson: Yes,

Mr. Knowles: Well, I shall take the minis-
ter's word for it. I meant that with respect.

Clause agreed to.
Clauses 567 to 569 inclusive agreed to.

On clause 57T0—No acquittal unless aet or
omission not wilful.

Mr. Enowles: The minister will recall that
I raised some gquestions about infanticide
when we were discussing an ecarlier clause,
namely 208. When these clauscs are written
in double negatives it takes quite a while
to sort them out, and this one is not without
its deuble negatives, I ask the minister to
bear in mind that under clause 204 infanti-
cide is defined as an offience in connection
with which. there may be special circum-
stances, As I read clause 570 it looks to
me as though the necessity of proving inno-
cence is on the accused. As I say, double
negatives are confusing, but when one reads
the clause through one finds at the end
that a person may be convicted unless the
evidence establishes that the act or omission
was not wilful. In other words, it appears
that the prosecution does not have to establish
that the aci was wilful. The defence has
to establish that it was not wilful.

I ask the minister to note that special
circumsiances are sugpested in the clause
itself, but even after allowance is made for
the fact that =such a person might not be
fully recovered or that the balance of her
mind might be disturbed, the clause ends up
by saving that she may be convicted unless
the evidence establishes that the act or omis-
sion was not wilful., If we refer to the note
on the righthand page we see that it is just
the one word “new”. In other words we have
a new clause, and it does seem toc me to be
a case where the burden of proof of inno-
cence is put upon the accused.

As a matier of fact, the marginal note at
the left seems to support my analysis of
the clause. It says “No acquittal unless act
or omission not wilful”, What has the minister
to say about that?

Mr. Garson: If I have the hon. member’s
point correctly, it is that the double negative
in this clause has the effect of casting upon
the accused an onus which she should not
have to discharge. Let us examine the
language. The clause reads: '

Where a {emnale person {s charged with infanticida
and the evidence estakblishes that she paused the
death of her ehfld bui does not establish that, at
the time of the act or omission by which she caused
the death of the child,

(a) she was not fully recovered from the effects
of glving birth to the child or from the effect
of lactation consequent on the birth of the ehild,
and '

[Mr, Knowles.]
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(b) the balance of her mind was, at that time,
disturbed by reason of the effect of giving birth to
the child or of the effect of lactation consequent
on the hirih of the ekild, she may be convicted
unless the evidence establishes that the act or
omission was not wilful

Mr. Knowles: Take it slowly.

Mr, Garson: The problem that is bothering
my hon. friend—

-Mr. Knowles: And my hon. friend too.

Mr. Garson: Yes, quite right—that is bother-
ing both of us, to which we mutually wish
the answer, Is assisted in some degree, I
think, by the sidenote. It states in language
that is more brief, more Jucid than the provi-
sions of the section itself that there iz no
acquittal unless the act or omission is not
wilful,

Mr. Knowles: That says the same thing.

Mr, Garson: Does that assisi my hon.
friend at all?
Mr. Knowles: No. I think it underiines

what I was saying. When you read the
marginal neole and vy f{o resolve the double
negative I suggest that “no acquittal” would
have to be interpreted as conviction. A con-
viction will be registered unless tho act or
omission iIs not wilful. The rnore one goes
through thisz the clearer it becomes that the
necessity for preoving innocence has boen
Placed upon the accused. The only thing that
can be said in favour of the clause iz 7
remark made by my good friend and my
legal counsel, the hon, member for Digbwv-
Annapolis-Kings, I hope it was not intended
to be kept off the record, but perhaps I may
take the liberty of quoting him in any event.
He says this language is so balled up that no
jury would ever understand it anyway. That
being the case, there would never be =
conviction under it. Seriously, I do not think
the minister, the hon. member for Digby-
Annapolis-Kings or I want to leave obscure
language like that on the statute books,
Mr. Garson: In fairness to those whe are
responsible for the language of this clause,
which should be read in conjunction with
clause 204, defining infanticide, it should be
said that they are faced with considerable
difficulty in most cases of thisz kind. This
difficulty arises from the faect that under a
given sel of circurnstances the question may
be whether the zccused should be convicted
of infanticide or murder, or shouid be
acquitted. Perhaps it might be helpful if I
were to read from the judgment by Chief
Justice McRuer in a decided case, Rex wv.
Marchello, 1851 Ontario Weekly Notes, 316.

Mr. Knowles: Under what section of the -
code was this?
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Mr. Garson: This was the corresponding
section.

Mr., Knowles: But we are told this is a
new clause.

Mr. Garson: This case deals with the ques-
tion whether an accused, under a given set of
circumstances, is guilty of murder or infanti-
cide. In that connection I should say that
one of the first guestions the crown has to
decide is whether the charge laid against the
lady in the case is a charge of murder or a
charge of infanticide. Bearing upon that, the
language of Chief Justice McRuer I think is
relevant. He said:

The onus resting on the erown 1o prove all these
combined elements in the crime would appear to be
s9 heavy as to make it almost impossible to convict
an aecused person on a charge of infanticide if laid
2s single count In the indictment.

That is to say, if the indictment just had
the single charge of infanticide in if.

On the opne hand, the crown must preve a
negative—

We get into this difficulty my hon. friend
from Winnipeg North Centre was describing.

-—py showing that the accused “had neot fully
recovered frcm the effects of giving birth to the
child", and an affirmative that by reason of giving
birth tg the child the Balance ¢f her mind wag at
the time of the offence disturbed—

The crown has to prove that as well
—while, on the other hand, on such a charge it
wolld be a good defence to show that the aceused
had, at the time of causing the death of the child
by wilful sct or omlssion, fuliy recovered from giv-
ing birth to tie child or that the balance of her
rmind was not then disturbed. In such case, even if
a reasonable doubt was raised in the mind of the
jury she would bhe entitled to he acouitied on
the charge of imfanticide, and thercafter she could
not be charged with murder or manslaughter as an
acolized perzon cannot be put in jeepardy twice
for the szne homleide.

‘There is a principle in law that if one com-
mits an act, and if a charge is laid in respect of
the commission of that act, and the accused
is tried on that charge and is acquitted, then
no further charge could be laid based upon
that aet. Under all such circumstances the
accused is “home free”.

I believe my hon. friend can see from this
carefully considered language of Chief Jus-
tice McRuer that the subject matter we are
discussing here bristles with great difficultics.
The problem which arises in every one of
these cases from the very beginning is as
te whether, upon the set of facts, the charge
should be infanticide or murder. Then, as
Chief Justice McRuer makes very clear, when
you get into the actual case the crown is up
against a wvery difficult position bocause it
has to prove a negative of one proposition and
a positive of another in order to secure a
convietion for infanticide.
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I think my hon. fricnd can see from this
inadegquate, and perhaps from his standpoint
unsatisfactory discussion of the subject that
the drafting of the clause he criticizes is a task
of no inconsiderable difficulty.

Mr. Knowles: With great respect, T submit
the minister has proved my point. I listened
with interest fo the case he cited from Chief
Justiee DleRuer, and I think it is fair {o
say the minister gave that citation to show
that the law as it now stands affords con-
gsiderable protection to the accused. But,
Mr. Chairman, this clause that is now before
us, clause 579, is o new clause which puis an
additional barrier in froni of the accused, or
conversely makes it easier for the prosecu-
tion. My whole point is that this clause 5370
is new. When the minister stands up and
gives us the case law I think he is making
a good case for the proposition that the law
should stay as it is. This addition changes
the situwation, and as I have already said
makes it just that much easier for the
prosecution to win or just that much mere
difficult for the accused to be declared
innocent. :

Mr. Stick: Lately we have seen some
interesting newspaper reports stating that
changes of sex have taken place. I wonder
how Chief Justice McRuer would handle the
case if such a person were charged with
infanticide,

Mr. Nowlan: Without digressing to the
interesting subject which has been raised by
my hon, friend to the right, I do not think
it is a matter that oceurs so freguently that
the code has to deal with it at the rmoment.
I think the minister will admit that the
saving clause at the bottomn of clause 570
is reslly superfluous, and does not affect the
situation in any way. It says:

. . . she may be econvicted unless the evidence
estaklishes that the act or omission was not wilful.

That is elementary, because if if was not
wilful it would nct be a erime. I do not
think that is really of much help fo us in
analysing what the hon. member for Win.
nipeg North Centre has elaborated upon. He
has presented it much more cogently than I
could, so I am not going to repeat what he
has said. According to the explanatory note,
this is a new section and certainly it is going
to shiff the burden of this thing so far as
the defence is concerned. It is not relieved
at all by the last part of the clause, because
i it is not wilful it is not a crime; it is not -
homicide, If a mother rolls over on her
baby at night and the baby smothers, that
wotld rmot be a wilful act and she eoculd not
be prosecuted for infanticide.
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Frankly T am not too much concerned
about it, 85 I told my hon. friend a litile
while ago in an aside, because those of us who
have had any experience in these matters
know how difficult it is to get a jury to
convict in a case of infanticide. So often
there is sympathy for the mother, and offen
the mother is unmarried in such cases.
QOrdinarily the jury will lean over backward
- to aveid a conviction for this offence, and
very often properly so. With this other
factor in there, when you charge a jury very
learnedly on the law they are going to throw
up their hands and say, “I did not know
what he was talking about, I do not believe
the judge understood if, so Y will go out and
acguit her”,

The Chairman: Is the clause agreed to?
Mr. Knowles: On division.

Clause agreed to.

Clause 571 agreed to.

On clause 572—Previous conviction.

Mr. Nowlan: I should like to ask the min-
ister if he would comment briefly. I note
that clause 571 is new, and I think it is a
good thing to have it in here. To me this
new clause represents an advance. Hereto-
fore, when an indictment has gone to a jury,
and when a gecond indictment has set forth in
detail that an =zceused was being charged
with & second offcnce, such aeccused was
obviously preiudiced.

We now come to clause 572 (1). Frankly
T do not like this one. Possibly the minister
can explain it, We see that it refers to
sections 851 and 963, and I do not think it
helps at all. The explanatory note goes on
to say that seciion 572 is new, in part. Sec-
tion 572 (1) says, in effect, that where an
accused Is convicted of an offence for which
a greater punishment may be imposed by
reazon of previous convictions—that is, when
he is convicted of a second offence and has
a previous conviction—no greater punishment
shall be imposed upon him by reason thereof
unless the prosecutor satisfles the court that
the accused, before making his plea, was
notified that a greater punishment would be
sought by reason thereof.

As I read the clause it would seem to open
up a dangerous situation. An accused person
. may have a perfectly good defence to 2 crime
with which he is about to be charged. This
accused person has committed a previous
offence, If he pleads guilty the crown prose-
cutor, or the prosecuting officer, can say that
he will ireat it as a first offence. But then
he may say, “If you plead not guilty, we are
going to treat it as a second offence.”

{Mr. Nowlan.]
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I think a situation is being created here
where, with all' due respect for the many
competent prosecutien officers throughout the
country, accused persons are going to be laid
open to blackmail. For the life of me I do
not know why we should have this clause
in there. Whai good does it do a man,
befere he is convicted, to be told, “If ¥ou are
convicted you will get more than you would
get if you plead guiliy.”

As I read the section this is an invitation
to police officers to hold a club over a man's
head znd to say, “Plead guilty, or else. And
1ere is & law which says so. Here is a law
which says that the judge can convict you
of a second offence, and you will get a lot
more. I am warning you that if you plead
not guilty to this you are going to get the
works” Without the knowledge of the minis-
ter, or without the knowledge of a respon-
sible prosecuting officer, I can see that sort
of thing happening. I am sure the minister
will know instinctively that it will happen.
¥ am wondering just what value the clause
might have, The minister may say that the
commissioners recommended it, or there may
have been a recommendation from somewhere
else. I have not gone into the history of it
But when I read it, it does seem to me to
give too great opportunity for blackmail,
and 1 suggest the minister should consider it
carefully.

Mr, Garson: I am afraid I am in complete
disagreement with my hon. friend in what I
consider is his misconstruction of the purpose
of this clause. Let us suppose that an aceused
is convicted of a certain offence, and has
scrved his penalty., Then he commits the
offence a second time, and is again charged.
Let us suppose further that it is one of those
offences for which, upon being convicted
a second time, he can receive a heavier
penalty. Now, once we grant that our prose-
cutors are hlackmailers, which I do not
admit—

Mr, Nowlan: I szid they were not.

Mr. Garson: The suggestion is that this
offers a tempiation o them to indulge in
blackmail. I suggest that once a man has
been convicted of an offence and has commit-
ted that same offence a second time, he there-
by exposes himself to the possibility of being
found guilly a second time and receiving a
heavier penalty. I would say that if anvone
wants to blackmail him in respeet of that
situation, all the ingredients of blackmail are
there without this clause at all. For, in the
terms of my hon. friend's approach to the
matter—and I see him nodding his head in
assent—all that would be necessary would be
for the prosecuting counsel to say to the
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accused’s counsel, “If your client pleads guilty
to this charge we will charge it only as a first
offennce, and not as a =econd offence.” In
those circumstances what my hon, friend calls
the act of blackmaill would be complete
whether or not the clause now under digcus-
ston is passed.

Now, I share with my hon, friend the very
greatest distaste for any such tactics as that,
i>ut it is not this clause that makes such tactics
noszible. Indeed, the purpose of the clause
iz the very opposite. If a man has been
convicted once of an offence and commits the
same offerice a second time, for which second
offence he can receive a heavier penalty, does
it not scem the most elementary justice that
someone should let him know before pro-
ceeding with the second case, and before he
decides to plead either guilty or not guilty,
that it is going to be charged as a second
offennce? And that is just what this clause
SAVS.

It seems to me thai, insiead of being pre-
judicial to the accused, it is all in his favour.
Under this clause he knows what he is up
against. On the other hand if he is given no
stteh notice at all and pleads guilly, or does
not make an effort to defend himself and is
found guilty, and if in those circumstances
the crown comes along and says to the court,
“Now, this is a second offence and we are
going to ask for the increased penalty”—I say
in those circumstances my hon. friend would
have a right to say that such an accused was
Lbeing unfairly treated,

The reason for this elause is that it was felt
that, where the crown intended to seek higher
punishment because of a previous conviction,
an zecused person should have notice, befare
reading either guilly or not guilty, that
greater punishment would be sought. This
change received the support of the provinces
at a joint meeting with the commissioners.
The departments of the provincial altorneys
deneral fheought this was just a matter of
clementary fairness, and that if the crown
were making o charge of a second offenice an
aeeused should be told before his case was
tried, not after.

Mr. Nowlan: In the first place I thought I
made it clear, in any suggestion I made with
‘espect to blackmail, that I was not referring
lo proseccuting officers. I said I did not think
iny responsible prosecuting officer would
indulge in such practice. DRut I did say that
fome police officers would, and I say thai
without any hesttation. It would not arise
through the action of any responsible prose-
tuting officer who was carrying out instruc-
tions either of the attorney peneral or of the
minister of justice.
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Mr. Garson: May I ask the hon, member a
guestion?

Mr, Nowlan: Yes.

Mr. Garson: 15 it the crown prosecutor or
the peace officer who decides as to what
charge should e laig?

Mr. Nowlan: That is just where the
beautiful theom advanced by the Minister
of Justice comes in. It does not stand up in
practice, because I suggest the police officer
knows very well what charge will be laid, °
although he rmay not. know the technical
phrasing of it in all cases. But if he picks
up a man who has been convicted before,
the police officer masy know there has been
a former conviction, while the prosecuting
officer may not even know that he had been
arrested, )

What I am objecting to is the fact that you:
now have it szelled out in black and white-
right in this Criminal Code, this massive.
document. Mind you, when I say “a police.
officer” I am =oi saring all police officers;:
but human nature being what it is, it is a.
fair statement to make that many of these.
police officers feel that they should get
convictions. They probably feel that the man.
is guilly. Ther do not want to waste too
much time in court. I am sure the LIinister
of Justice has to adémit the Iogic of that,
Although he cannot admit it officially, the
minisier knows it. 1 have seen scores and
scores and . hundreds of cases where police
officers have urged, encouraged and some-
limes threatered men with what would
happen to them if they wasted time fighting
the case. “Go zrd plead guilty, and we shall
see that you g=: off easy™.

That is the usual appreach. Perhaps 1T
should nof say “usuzl”, but it is an all too
frequent one; I shall put it that way. Here
you have spelled it out in black and white,
so that any prisorer who can read can have
it pointed out 1o him, Can you not hear—

Mr, Garson: XNot “imposed upon him”;
“would he souzn:™.

Mr, Nowlan: I knew, “would be sought”;
but you know the effect these words would
have in a cell at night. The prisoner is not
going to get the fine nuances of that phrase
which the Mirister of Justice can put before
us this afterroon in this chamber. The
Minisler of Justice of course guite properly
cannot envisagz himsell in a cell at half-past
two or three o'clock in the morning, hecause
that would no: khapwpen to him, but it would
happen and dees hanpen fo lots of people in
this country, :

My hon. friend zays that in fairness fo the.
accused it should be set forth., After ali,
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Mr. Chairman, there will be the odd indivi-
dual, the odd accused, who through poverty
and desperation will not have a lawyer to
advise him; but in 99 per cent of the cases,
in 998 cut of 1,000 major crimes or major
punishments—and that is the only thing with
which we are concerned; we are not con-
cerned with trifling things here—the accused
will have retained a lawyer.

I say to you, sir, with all due respect to
the superficial—and I am not saying this
unkindly—or the apparent logic presented
by the Minister of Justice, that it falls down
under the harsh realities of the circumstances
in which this section will be applied and
that it is unnccessary, if you simply antictpate
the fact that the accused will have a lawyer.
If he cannot afford one, and it is a serious
offence, the court will appeint a lawyer for
him anyway. It is much better for his
lawyer to advise him privately as to his
rigzhis and liabilities in making a plea than
to have it prinled and set forth here in the
Criminal Code where I have no doubt, Mr,
Chairman, it will be used as I have suggested
today.

Clause agreed to.

lauses 573 to 591 inclusive agreed to.

On clause 592—Atlowance of appeal against
conviclion.

Mr. Neshitt: I should like to say a word
on paragraph (d), and I should also like to
g0 back to the remaris the minister made
earlier this aflernoon. Paragraph (d) says:
—may gquath a sentence amd order the appellant
to be RKept in safe custody to await the pleasure
of tne licutenant-goverinor where 1t is of the opinion
ibat, although the appellant committed the act or
mizde thc omission ¢harged against him, he was
insane at the time the act was committed or the
omission was made—

I wonder whether the minister would com-
ment on whether it might be a good idea to
use the same lerms througheut the code with
respect to mental iilness, or insanity, or
whatever it is called. I notice that the word
“insane” is used further back, and the words
“mentally il1” are also used. Then a little
later on the word “insane” is used again., 1
was wondering whether the words “mentally
i11” should not be added, because it is a more
up-to-date term than “insane”. The minister
said earlier that the word “insane” should
be retained fo keep up with previous case
law.

Mr, Carson: The decision as to the words
that should be uscd in drafting a given
clause of a bill obviously has to be based in
part upon the cases or appeals to which it
is 1o apply. And here clause 552 (1) (d) of

[Mr. Nowlan.] )
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the bill provides that the court of appeal
upch bearing # criminal appeal may, amongst
ofler things:

—guash a sentence and order the appellant to Le
kepi in safe eustsdy to await the pleasure of the
lievtenant-gavernor where it is of the opinion that,
altneugn the appellant conmmitiegd the act or rmade
the cmission chzrged against nim, he was insane—.

The condition that is being described here
is not the kind eof condition that my hon,
friend has in mind in those other sections
1that we are dezling with. The insanity which
is rejerred to here is insanity of that degree
which constituies a defence to a charge ol
criminal responzibility, I think myself that
“insane” is the proper term to apply io the
appeliant in such a casze. His is legal insanity,

In any event, this is one of the provisions
that will come before the royal comrnission
which is being set up. If the royal commis-
sion were to come to the wview that
there should be some change In this clause,
then +we can receive and consider iis
recormmendations. :

Mr. Nesbitt: One further guestion in that
regerd. I take it from the minister's
remarks that at the present tinie he considers
the terms “insane” and “mentally #Hl" are
not synonymous, )

Mr, CGarson: 1 would think that would all
depend upen what meaning was attached to
“syronyimnous”™. If my hon. friend means
that they are precisely svnonymous I would
say no, I de not think that they are pre-
cisely synonymous; but we shall have a
betiter understanding when we get the royal
commizsion's report as to whether the ferms
“rmentaliy 117 znd “insane™ could be applied
fo that degres of insanity which should be
rvecoznized as a proper defence to a charvge
of criiminal resweonsibiliiy,

Mr, Elis: When the royal commission
brings in its repcrts may it be neeessary to
g0 back over somne of thesa zartions and make
changes in view of the fzct that we may get
some new delinition of the terms “Insane”
and “mentally ili”7 In other words, is if not
pozsible that the commission may give us an
entirely different inferpretation of the delini-
tion of the word “insanpe”?

Mr. Carson:; We have szt up this royal
commission in order thet it may examine
insanity as a defence {o a charge of criminal
liability, and say whether the law relating fo
that subject should be amended and if so, to
what extent and in what manner. In other
words, we may expect from the report of
the royal commission either an affirmation
that the present law is satisfactory and suffi-
clent, or a gquite definite recommendation
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that the law should be changed; and the
respects in which it should bhe changed will
be indicated in the report.

As I have indicated on previous cceasions
in the discussion on Bill No. 7, we of the
government have undertaken that when that
report becomes available, we shall imple-
ment it if it commends itself to our judg-
ment. If it does nol commend itself to our
judgment, then if any members of the opposi-

tion parties would like to bring in a bill

implementing any portion of the report that
we of the government might not see fit to
implement, we shall expedite the considera-
tion of the legislation which they bring in.
In that way the House of Commons will have
full opportunity to consider whether any
amendment should be made to the criminal
iaw arising out of the report of the royal
commission.

Mr. Nesbitt: 1 do not like to labour this
point, but there is just one thing more. In
the event of nothing further happening as a
result of the report of this commission, and
no changes being made, I wonder if the
minister would consider putting in the inter-
pretation section of the act a definition of,
first, insanity and, sccond, mental illness,
since apparently they are not synonymous.
T think it might save a lot of irouble at a
later daie. ’

Mr. Garson: If when the report has been
received and perused by my hon, friend he
finds that it recornmends no change and he
wants to press this suggestion, we will
recelve it with the same careful consideration
we have always given all suggestions by the
opposition.

Clause agreed to. .
Clauses 593 to 598 inclusive agreed to.
On clause 599—Notice of appeal.

Mr. Garson: I would like to suggest that
this section be amended by adding afier the
word “unless” in the twelfth line the words
“before or after the expiration of that
period.”

Mr, Sinclair: I move accordingly.
Amendment agreed to.

Clause as amended zgreed io.
Clauseg 600 to 622 inclusive agreed to.
On clause 623—Fines on corporations.

Mr, Knowles: Mr, Chairman, perhaps we
should stop once in a while so you can write
your initials beside the clauses. Clause 623
iz rewritten from certain sgections of the old
code in such a way as to put a limit upon the
B3276—182
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fine that may be imposed on a corporation
where the offence {5 & sumunary conviction
ofience. Under the present seetion 1035 of
the code the fine was in the discretion of the
court, whether it was a summary conviction
or indictable offence. The two types of
offences scem now fo have been separated,
VWhile it is still in the discretion of the court
where it is an indictable offence, a limit of

51,000 has been provided where the offence.

is on summary conviction. Will the minister
state why that limit was imposed. Does he
think it is wise?

Mr. Garson: Yes, I think sgo. It hardly
seems reasonable or fair in respect of a
summary conviction maticr, which may bhe
a relatively irivial offence, the monetary
penalty which can be imposed upon a cor-
poration should be more than $1,000. It
would not seem to me fair that on a summary
conviction charge the judge or magistrate
could impose a fine in the discretion of the
court in excess of 81,000, That would be ocut
of all proportion. It is only in those cases
where a corporation is charged with an
indictable offenice that there is no limit upon
the amount of {ine which a court can impose
when an accused corporation is found guilty.

Mr, Knowles; Have there heen any instan-
ces in the past under the code as it now
stands where a court has imposed an
unreasonable fine on a corporalion? It seems
to me there have been cases the other way,
particularly under the Combines Investiga-
tion Act, where some of the fines imposed
have been litile more than licence fees to
carry on, although there may have been
some changes made recently with respect fo
that act.

Mr. Garson: When my hon. friend refers
to the fincs Imposed upon corporations in
the combines cases he Is illustrating the case
in point. The reason the fines were, as he
puts if, little more than licence fees was that
at that time the lmit which the court had
jurisdiction to Impose was the amount which
was imposed. They Iimposed the largest
amount they could.

As my hon. friend will remember, apart
from the clause we are considering now we
took the Mmit off the penzaliies under the
comhines act and provided that they should
be in the discretion of the court, The clause
we are considering here is the same sort of
provision in respect to indietable offences
against corporations under the code. When
this bill is passed 2 corporation convieted of
an indictable offence can be fined any amount,
without restriction, which the court sees fit.
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Mr., Knowles: The point I tried to make
beiore was that under section 1035, sub-
section 3, of the code as it now stands there
was ne limit as to the fine to be imposed in
respect of either summary convietion or in-
dictable offences. The minister says that in
respect of the Combines Investigation Act the
lmit which was there before has by amend-
ment been {aken off. In other words, it has
been established that fines imposed in connec-
tion with monopolistic practices shall be in the
discretion of the court. So far as the Criminal
Code is concerned it has been in the dis-
cretion of the court until now. Section 1035
of the code reads:

Any carporation, convicted of an indictable or
other offenice punishable with impriscnment, may in
lieu of the preseribed punishment be fined in the
discretion of the court before which it is convicted,

I do not see a limitation anywhere else in
section 1030 or seciion 1035A. As the minisier
says, since he has been Minister of Justice
a change has been made in the Combines
Investigation Aet moving in the other direc-
tion and taking off the limit. I ask again why
in this instance a move is made in this
direction, namely putting on a limit. The
minister says that a matter dealt with on
summeary conviction may be trifling. He
pointed out to me when I complained about
the severity of certain sentonces that had
been imposed on individuals that those were
© maximurs senfences and the court could have
imposed a lesser sentence. Surely the same
point applies here, except that here we have
2 maximum of $1,000.

Mr, Garson: I am surc my hon. friend will
agree at once that if in relation to summary
conviction offences the ceiling of $1,000 was
removed, which is what he seems to advoeate,
it would still be open to the court to impose
the most frifling of penalties. The $1,000 is
the maximum fine for summary conviction
offences. The $1,000 he sees in this clause
now is the maximum. The court can
impose less than that, and it could impose
less than that if there were no limit on the
maximtum. But the basis for setiing a max-
imum of $1,000 is that this is a proper penalty
for a summary conviction offence, The limit
for a person under that heading is $500. We
believe that a corporation should be charged
more, that it should be charged double, but
that there should be some limit to it.

Mr. Knowles: May I ask this question. Have
there been any instances under the code
as it now stands where, for summary convic-
tion offences, fines have been imposed which
were thought to be excessive?

Mz, Garson: Which

be...?
[Mr. Garson,]

were thought to
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Mr. Knowles; Which were thought o be
excessive; that is, were thought by the minis.
ter 16 be excessive, not by the corporation,

Mr. Garson: I must say, Mr. Chairman,
that I do not know of any fines imposed for
summary conviction offences upon corpora-
tions, None have come to my attention. This
present provision I think justifies itself ip
these tertns. As I am sure my hon. friends
of the oppositicn would agree, there is a
great difference indeed between summary
conviction offences on the one hand and
indictzble offences upon the other, and there
should be a correspondingly wide difference in
penalty. There is and there always has been
a wide difference In the penalty imposed upon
individual citizens for SUmmary cohviction
offences on the one hand and indictable
offences on the other. All  that is
veing done in this clause is to continue that
sagme distinetion in the case of penalties
upon convicted corporations. When one looks
at many of the summary conviction offences
he will find that $1,000 is quite a lot of money
to pay for them. If there is any offence
that is of a really sericus character that can
be charged as an indictable offence against
a corporation, and is so charged, the corpora-
tion can be fined without any limit at gl

Mr. Ellis: The minister pointed out that
the maximum fine for individuals, I believe,
was $300 and for corporations $1,000,

Mr. Garson: Yes.

Mr. Ellis: Does the minister feel that is
a fair relationship, having regard to an offence
comiritted by an individual on the one hand
and an offerce committed by a corporation
on the other? Does he feel that twice the
reaximum would be a fair difference between
the maximum fine on an individual and the
maximum fite on a corporation?

Mz, Garson: Yes, Mr. Chairman, I cerfainly
think that is a fair basis in respect of sum-
mary conviction offences; and it applies only
o summary convictian offences. Not only that,
but the magistrate or judge who is imposing
the fire, in fixing the amount, can tfake
into account the resources of the corporation
on the ocne hand or the resources of the
individual upon the other. The only ques-
tion is as to whether, for a relatively trifling
or swmmary conviciion offence, there should
be a fine of more than $1,000. This clause
affirms that there should not be. The real
point under this penaliy section, so far as
corperations are concerned, is the penalty that
should be imposed upon them for seriqus
offences, indiciable offences; and as far as
that is concerned, there is no limit whatever.

Mr. Knowles: And there was before.
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Mr. Ellis: What is the purpose of a fine,
Mr. Chairman? The purpcse of fining an
individual or corporation is in order to
Impose some measure of punishment for an
offence which has been committed, irrespec-
tive of the type of offence. The fine levied
apainst a corporation, which might be a
multimillion-dollar corporation, if it is set
at 51,000, does not constitute any appreciable
measure of punishment, no matter what the
offence is. What T am f{rying to get at is
the prineiple behind a fine, For an individual,
a maximum of §500 might be something quite
sericus; but I do not think the minister would
suggest that even for a summary conviction
a maximum fine of $1,000 is going to make
much difference to a large corporation.

Mr. Neshiti: I have just one further com-
ment to make on this matter of 2 maximum
fine of $1,000. It would seem to me that
it iz a little bit low, for this reason. In the
first place, while the minister sald the more
serious offences in the code were indictable
offences—and 1 go along with that statement
~—nevertheless there is in the code one section
at least as to which T can certainly envisage
a situation arising where a corporation could
commit an offence which could be most
serious. I refer to clause 163, which states
as follows: .

Every one other than a peace officer engaged in
the discharze of his duty who has in his possession
in a public plaze or who deposits, throws or injects
or causes to be deposited, thrown or injected in, into
oT near any place,

(a} an offensive volatile substance . .

—and so on., Situations arise where large
factories—and I am not referring again to the
Saskatchewan river—make products which
give off extremely wolatile substances caus-
ing unpleasant odours, There has been com-
plaint about them and nothing is done. They
may be fined, I see that clause 163 deals
with an offence that is punishabie on sum-
mary conviction. It is quite possible that a
corporation could cause a terrific amount of
damage. Some large chemica! plant or feed
manufacturing plant could cause a great deal
of damage and digcomfort to a community;
and a fine such as $1,000 would be, to use the
vernacular, just peanuts,

I was just wondering whether the minister
had considered that possibility. It is also a
faet that many acis other than the Criminal
Code -say that if certain offences are com-
mitied, they are punishable on summary
conviction, I cannot think of an appropriate
example at the moment, not having them
before me, but there are dozens of gther
statutes and acts which provide penalties on
summary conviction which, when applied to
a corporation, might be relatively small but
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when applied to a person might be very
seripus indeed. I cite tnis clause 163 merely
as an exarple of what could happen.

Mr. Fulton: Does the minister not consider
that possitly such clauses as 163 might be
exempted? Surely it is possible that a cor-
poration might be guilty of s very serious
offence under clause 163, As is pointed out,
the maximum fine of $1,000 does not seem to
be zppropriate in that ease.

Mr. Garson: The point which has been
raised by the hon. member for Oxford is ocne
with a grezt deal of merit. But I would think
that the belter way of dealing with it would
be to provide in clause 183, “is guilty of
an offence punizhable on summary convie-
tiocn or by indictment”——

Mr, Nesbhitt: Yes.

Mr. Garson: —leaving it to the prosecutor
to decide, upon ithe facts of the case, whether
it was serious enough to proceed by indict-
ment. I do not think i{ is a wise poliey
to have a serious offence punishable on sum-
mary conviction and then by setting & heavy
penalty for that serious offence thereby, on
the basis of that one sericus offence, estzb-
lish an exarbitant maximum penalty for ali
summary conviction offences committed by
corporations. If one examines carefully
either the present code or this new bill
for those summary conviction offences which
a corpuration can commit, and which are a
grezi deal more limited than those which an
individval can commit, 1 think he will see
thai, in relation to those offences, the maxi-
mum fine of $1,000 is not out of line. It
certainly would be out of line with regard to
the nuisanece although, as I think my hon.
friend would agree from his experience as a
crown prosecutsr, every time that act was
committed, it would be a new offence; and
31,000 an offence would run into gquite a bit
of money.

Mr. Nesbiti: In answer to the remarks of
the minister may I say that I had a plant
in mind whose name I hesitate to give for
various reasons. But I can well envisage a
plant preducing such a product that only
when they were using certain substances,
which substances might only be used for a
day or so at a time, would something like
this be produced. If the plant is sufficiently
large it might be well worth paying $1,000
each ilme that tcok place. Therefore I think
the minister’s suggestion of an indictable as
well as a summary conviction offence under
163 is excellent.
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Mr. Fulion: They might save up all their
noxious materials and discharge them once a

year.
Clause agreed fo.
Clauses 624 and 625 agreed io.

On clause 626—Fines and penallies go to
provincial treasury.

Mr. Herridge: I should like to ask the
minister a question under this section. I
think it is the correct one. I was informed
by a person I consider {o be quite responsible
that when the R.C.M.P. lay a charge for an
offenice involving the operation of sweep-
stakes, particularly the Irish sweepstakes,
the case is heard in Ottawa and the fine or
any moneys seized are paid o the city of
Ottawa ralher than to the municipality in
which the offence occurred.

Mr. Knowles: No wonder Ottawa'’s taxes
are going down,

Mr., Garson: I am afraid, in all candour,
that I cannot explain thai. 1 would have
{io make inguiries, find out if that is the case
and raise the matter when we next meet,

Mr. Fulton: Is that not under some postal
regulation?

Clause agreed to.
" Clauses 627 to 629 inclusive agreed to.

On clause 630—Order for restitution of
property.

Mr. Fulten: T am not very happy aboutl sub- -

section 2 of 630. If reads as follows:

Where an accused is tried for an indictable offenice
but is npt convicted, and the court finds that an
indictable offence has been committed, the court
may crder that any property obtained by the com-
mission of the offence shall be restored to the per-
son entitled to it, if at the time of the irial the
property is before the court . .,

What bothers me here is that an accused
may be convicted of an offence for which
he is indieted and charged, yet the courf may
order that property obtained by the com-
mission of some other indictable offence,
which it e¢an only imagine has been com-
mitted because the accused has not been
found guilty of it, be restored o some other
person., The section secems to me to be full
of difficulties, I think it is a new provision.
I have been comparing it with the section
noted on the righthand page, section 1050, It
seems to me that the relevant part of 1050 is
subsection 3 which provides in part:

. if the jury declares, as it may do, or L, In
case the offender is tried without a jury, it Is

[Mr. Neshitti.]
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proved te the satizfactlon of the court or tribunatl
by whom he is tried, that such property beliongs to
surh protecutor or wilness
—then the properiy may be restored to such
prozecutor or witness. In other words, under
section 1030 ycu have to prove before the
court in which the accused is actually tried
that the property belongs {0 a specific person
bhefore it may be restored. Onm the other hand,
under clause 6830 you do not have {o prove
that it belongs to anybody. It just depends
upon whether the eourt iz of opinion that
some offence has hbeen commiifed, even
although the accused has not been convicted
of that offence. The court may then order
restitution of the property to the person
entit’ed to it. There is no necessity for
that degree of proof which is necessary under
section 1030,

In view of the faet that under the new
clause the accused will have been charged
and found not guilty of the offence for which
he was charged, I think it opens up too wide
and toc vague a possibility that incorrect
orders may be made with regard to the
ownership of property. The mind of the
court may somehow or other be prejudiced
against the accused, perhaps by his conduct
in court or some such thing, and I am sure
the minister will agree that there is a very
wide possibility there of making unfair orders
with ragard to property found in the posses-
sion of an accused whe has nevertheless been
found nof guilty of the offcnce with which
he was charged.

Mr. Garson: I <o not think I can agree
with my hon friend. I do not think we
can apply ourselves to the problem of pro-
viding a criminal law for Canada upon the
assumption that all the courts are incompetent
and rot fit to exercise discretion. Once that
reasonable degree of judgment and wisdom
is conzeded to the courts, then surely it is
not unreasonable, where there has been an
indictabhle offence involving property that
belongs, from the clear evidence before the
court, to Mr. John Doe, for the court to make
an order resioring that property to its right-
ful owner. Even though the accused, who
has tolken this property, may get off because
the erown cannot prove the case against him
beyond a reasonable doubt; wvet if the court
is satizfied that the property belongs to Mr.
Johnn Doe and that he is lawfully entiticd to
it then the court can, by order at that time
in swmmary manner, give him his property
and not leave him in the position where,
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when some person has committed an offence
in respect of property belonging fo him, he is
going to be put to considerable legal costs
to get his own property back.

Mz, Fulton: I quite agree with the minisier
that it is not fair thzat a person unlawiully
deprived of property should have to go to
unnecessary expense to get it back., We
cottld not be more closely in agreement there.
But I do think the wording of subsection 3
of section 1050 is safer than ihe wording of
the new clause. Let us read the whole sec-
tion. It reads:

The court or tribunal may alse, if 1t sees fit,
award restitution of the property taken from the
prosecutor, or any witness for the prosecution, by
such offence, although the person indicted s not
convicted thereot, if the jury declares, as 1t may do,
or If, in case the offender is tried witliout a jury.
it is proved to the satisfaction of the gourt or
tribunal by whom be is tried, that such property
belongs to sueh prosecutor or witness . . .

There it is very definite and very closely
tied down te the person whose property it
was. If has to be proved to the satisfaclion
of the court that such property belongs io
such prosecutor or withess, T think that is
an excellent provision, and T do not believe
any such person should be put to the necessity
of bringing a civil action to recover his
property., But I think the principle should
be preserved In the former words rather
than in the new words. Perhaps it {5 just
another case where I quarrel with the drafts-

manship, I am sorry, but I cannot help
doing itf.
Mr. Garsoen: I am glad fo hear my

hon, friend =2ay that he agrees with the idea
that a man who has already been prejudiced
by the fact that his property has been stolen
should not be put io the expense of taking
civil action to get it back.

Mr. Fulton:
that.

There iz no gquestion about

~ Mr. Garson: I thought my hon. friend was
perhaps questioning the propriety of that idea.

Mr. Fulton: No, not the principle.

Mr. Garson: Xf my hon. friend agrees with
that point, then the only objection he is
taking to the clause is that it does not pro-
vide a proper means of accomplishing that
end.

Mr. Fulton: I question whether it requires
the proper degree of proof which i seems
to me the old section clearly reguires.
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Mr. Garson: All right. Let us see the
degree of proof it dees reguire. It says:

Where an accused §s tried for an indictable
offerce but is not eonvicted, and the court finds that
an indictable offence has heen comrmitted—

They may have got the wrong man, but
the properiy has been stolen. They are not
sure of the man, buf they are sure of the
property.

—the eourt may order that eny property obtained
by the commission of the ofence—
without identifying any accused with that

‘offence—

—=shall be restored to the person—

To what person?

—1io the person entitled to it—

To whom should it be restored except the
persan who Is entitled to Y How will the
court decide whether a man is entitled to it
excert on the evidence that the owner has
brought before them? How could the court
decide under the old section as to the proper
possession of property except by evidence?
And if the owner can show he is entitled to
it, theh why should he not have an order
from the court saying he can take it away
without any more formalities or expense?

Clause agreed to.

On clause 631—Costs to defendant in case
of libel.

Mr. Fulion: I have a question to ask here.
I notice that under this clause the accused
or the defendant in a prosecution for defama-
tory libel, if judgment is given for him, may
recover his costs. I have no quarrel with
that at 2ll, but it raises a guestion with
regard to the right of a prosecuter or
informant under certain cases to recover
costs by having sn order made by the court
for the payment of those costs by the accused.
This right was given under section 1044 of
the code, and I notice on consulting the con-
cordance that section 1044 has been dropped.
Would the rminister say why it was dropped
and why the prosecutor or informant,
previously entitled to have an order made
for the payment of his costs in certain cases,
appears no longer to have that right? 1T
might say I have consulted one of my col-
leagues who was a member of the house
commmittee last year, and he cannot recall
that there was any discussion on that point.

Mr., Garson: In dropping the section the
commission considered first the difficulty in
arriving at a proper amount without turping
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a criminal prosecution into a trial of an issue
of damages, second the existence of a civil
remedy, and third the duty of eitizens to
assist in the prosecution of offenders. As
the result of such changes, costs in criminal
cases will not be awarded, except on sum-
mary conviction matters and to a successful
defendant in a prosecution for libel. .

Mr. Fulion: It seems to me the minister has
made an srgument just exactly the opposite
of the argument he made on the previous
section. I fully agree that & person deprived
of his property by a criminal offence should
be entitled to have it restored to him by the
court without being put fo the further
expense of a civil case. I agree with that.
Now the minister is using the reverse argu-
ment and stating because of the existence of
a civil remedy in many cases, there should
be no order in eriminal proceedings for the
payment of costs to an aggrieved person. The
ergument does not seem to me to apply, as
1 pointed out, under section 1044 which, it
is true, is for limited cases.

Mr. Garson: Section 1044; what subsection?

My. Pulton: I shall read subsection 1:

Any wcourt by which and any judge under part
MVIN, or magistrate under part XVI, by whom
judgment is pronounsed or recorded, upon the con-
viction of any person for treason or any indictable
offence, in addition to such sentence as may other-
wise by law he passed, may condemn such person
to the payment of the whole or any part of the
costs or expenses incurred in and about the pros-
ecution and conviction for the offence of which
he is convicted, if to such court or judge It seems
fit so0 to de.

2. Such court or judge may include In the amount
to be paid such moderate allowance for a loss of
Hme az the court or judge, by affidavits or other
fnquiry and examination, ascertaing io  be
rezsonable,

24, Buch mapistrate may also Include in the
amourit to he paid the fees, for the appropriate
itemns, a8 mentioned in the tarif set out in section
seven hundred and seventy of this act.

Expenses and allowances for loss of time
and so on could have been ordered to be paid
by convicted persons under section 1044. That
right appears to have been discontinued. I
bring it up here because the clause now under
consideration, 631, gives an accused person in
certain cases, where judgment is given for
him, a right to his costs. Yet as I peint out
the right to recover expenses which was
previously there for an informant or prose-
cutor for whom judgment was given or on
whose information or prosecution judgment
was given is laken away.

[hir, Garson.}

COMMONS

Mr. Garson: Is this not the distinction that
can properly be drawn between the two cases
to which my hon, friend referred, namely the
act of our not ecarrying forward clause 1044
allowing costs against the accused in criminal
proceedings, on the one hand, and yet allow-
ing the successful defendant in prosecution
for defamatory libel to get costs against the
prosecutor? I have already stated the com-
mission’s reasons for dropping section 1044
of the present code.

I suggest that the distinction between these
two cases is this. Where A libels B, B has the
choice of two courses of action. One is to
take a eivil suit for damages against A. The
other is to lay an information against A for
defamatory libel. If the proceedings which
ensue are & civil action the defendant A, if
he succeeds, will get costs. If the proceed-
ings are a prosecution for defamatory libel
he would not get costs against the unsuccess-
ful plaintiff but for the clause we are dis-
cussing, Thus it will be seen that the basls
for the present clause is that where a person
has been libelled and chooses the method of
laying an information for defamatory libel, if
he does not succeed in proving his case, he
should reimburse the accused for the expense
to which this prosecution for defamatory libel
has put the accused. I think this is a proper
provision,

Mr, Fulton: So do I. I am sorry that I have
not made myself clear. I agree with this
provision, but why should a successful prose-
cutor not get his costs as he used to be able
to do under section 1044? A successful
accused may recover costs under clause 631,
but a successful prosecutor may not recover
costs because section 1044 has been dropped.

Mr. Xnowles: Six o'clock.
Clause stands.

Progress reported.

BUSINESS OF THE HOUSE

Mz, Harxis: Mr, Speakér, we shall continue
with this bill tomorrow in the hope that we
can complete if.

Mr. Knowles: On that point, Mr. Speaker,
does the minister mean complete the entire
consideration of the code, or complete the
first Tun through it?

Mr. Harris: 1 was net quite as optimistic
as my hon. friend, but if he will co-operate
we can do it all in one day.



