APRIL

CRIMINAL CODE
REVISTON AND AMENDMENT OF EXISTING STATUTE

The house resumed, from Friday, April 2,
consideration in commitiee of Bill No. 7,
respecting the criminal law—DMr., Garson-—
Mr. Applewhaite in the chair.

On clause 165—Common nuisance.

The Deputy Chairman: On Friday evening
the committee was considering clause 169, and
the amendment of ihe hon. member for The
Battlefords. I would peint out that if hon.
members wish to check the wording of the
amendment they will find it at page 3644 of
Hansard,

Mr. Campbell; Mr. Chairman, in discussing
the amendment to the Criminal Code which
was proposed by the hon. member for Prince
Albert on Friday evening, it seemed to me
that the Minister of Justice showed some
willingness to co-operate in the matter, and
io try to find some method of handling this
whole question of pollution. In his criticism
of the amendment offered by the hon. member
for Prince Albert, the minister said:

The Deputy Chairman: I would suggest that
the hon. member for The Battlefords might
oerhaps wait for a moment until there is
enpugh silence in the house for the Chair to
hear what he is saying.

Mr. Campbell: Thank you, Mr. Chalrman.
I was saying that in the minister’s criticism
of the ameundment moved by the hon
member for Prince Albert on Friday night
the minister said, as reported at page 3631
of Hansard:

. . . if my hon. friend adopts a broad enough
wurding to really provide a solution to this prob-
lem, and we put such broad wording Into the
Uriminal Code, which has to have general applica-
tion to the Dominion ¢of Canada from coast to
coast, then I wonder what would be the position
af most of the municipalilies and a large number
of the industries, for cxanple, on the Ottawa river
and the St Lawrence river system under this
sertion which my hon. friend is proposing to move.

Later on, at page 3632, fthe mirister had
this to say:
I am trying to confine my remarks to the western
problem we are discussing. I think the hon
member for The Battlefords is guite right in this,
that if the solution which we provide for the North
and South Saskatehewan rivers were to take the
form of an amendment to the Criminal Code it
would be a solution which would automatically
have to be applied to all the other rivers in Can-
ada. And, in judeging what we should do in that
regard, we must keep that point in mind.

Well, Mr. Chairman, I did make the sug-
gestion during the course of the minister’s
remarks that we should make the aet ap-
plicable io all of Canada. I realize the
difficuliies we would be up against if the
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act were amended in the way suggested by
the hon. member for Prince Albert. I fully
realize that there are no doubt thousands of
industries all over Canada which are now
poliuting the walers of our beautiful rivers,
and ior that reason the amendment has been
worded so that the act would apply only
to inierprovineia! rivers. To clarify that
point I wish to read the amendment again.
My suggestion was that the clauses be re-
numbered znd a new clause be inserted
reading as follows: .

Every one who, by himself, his ageni or employee,
places or discharges, or causes to be placed or
discharged, or suffers to be placed or discharged,
in, upon or near, springs, lakes, streams or rivers,
any industrial waste or any other polluting material
of any kind whatspever, which either by itself or
in conneztion with other matter may corrupt or
impair ihe quality of the water thereof in another
province or render such water in such other
provicre unfit for accustomed or ordinary use is
guilty of an indictable offence and liable to
imprissnment for two years, or a fine of not
less than S2.000.

This amendment, Mr. Chairman, would
overcome the cbjection raised by the Minister
of Justice who, later in his remarks, as
reporied at page 3631 of Hansard, had this
fo say:

But what I do =ugpest Is this, that when my
hon, friend says there iz no offence in Bill No. 7
which covelrs this ast, I would refer him to clause
165 which provides:

“Every one who commits a commeon nuisance and
thereby

{a} endangers the Iives, safety or health of the
publie, or

{b) causes physical injury to any person
iz guilty of an indictable offence and is liable
10 imprisonment for two vears”.

The minister continues:

“For the purposes of thls section, every one
correnits 2 common nuisance who does an unlawful
act or fails to discharge a legal duty and thereby

(a) endangers the lives, safeiy, health, property
or comfort of the public, or”

The hon. member for Prince Albert then
asked:
Vhat
duty?

The minister replied:

The untawiul act, among other things, would
ba the breach of the statute which ihe hon, mems
ber for The Batitefords read a moment apoe—by
discharging the efivent into the river, in contra-
vention of a statute of the province of Alberta or
regutations passed thereunder. That would be an
unlawiut act beyond gquestion, If we did not go on
and deal with other aspects of the crime of a
common nuizance and indicate that anything which
was done in econtraveution of the public interest
might, in itself, apart from keing in contravention
of the statute be regarded as an unlawful act,

The minister then went on the deal with
another matier and it seemed io me that
the committee was left up in the air as
regards this. Apparently the minister was

is the unlawful act, or what iz the legal



3652 HOUSE OF

(friminal Code

trying to adduce the argument that zection
165 did give protection and did provide that
it would be an unlawful act to endanger the
lives, safety, property or comfort of the pub-
lic, and the implied suggestion of the minister,
as I took it, was that action could be taken
under this section. However, he did not
clarify his statement, nor did he make a
positive statement that under section 165 of
the Criminal Code as it now stands it would
be an unlawful act fo poliute the waters
of the Saskatchewan river,

Later in the debate the hon. member for.
Rosthern, dealing with clause 165, had this
to say, as reported at page 3641 of Hansard:

Obvicusly this matter should be dealt with under
“nuisances”. I say {o the minlster that if there
is any doubt about this being covered under the
“nujsance’” clause that doubt should be ecleared
up. However, I do not think there is any doubt
in my own mind that it Is covered. If there is
any doubt, then there should be no question about
its being covered:; because surely 1t should be a
criminal offence to pollute the waters of a great
river like the BSaskatchewan so that the people
cannot use it for drinking purposes, and so that
those unfortunate pecple In mental hoespitals or
the provinclal hospital at Battleford, who have
no means of defending themszelves, have to drink
water that 1s practically undrinkable. ’

That is something that would eertainly be a
erime; and if there 12 any doubt about it, it should
be made a crime. It is an interference with the
hezalth, safety and rights of the public who will
use the water of a great river like the Saskatche-
wan river. I suggest with sll deference that if it
Is net definitely a crime today, then parliament
should make it a crime, because there can be no
doubt of our competence under the constitution
to declare it & crime.

However if it is fully dealt with, as the minister
and the law officers of the crown are satisfied, zo
that action can be taken under the Criminal Code,
there should be no need for an amendment. But
I repeat that if there iIs any doubt I would strongly
urge the minister to conslder an amendment to
section 1653 to make it wery clear that peonle de
not have to go to ecourt and get an Injunction
before it could be declared a crime under this
gection. It it iz not clearly z ecrime or an offence
under the appropriate section of the Alberta
statute—as I think it is—which would bring it
under sectlon 163, then I suggest conslderation
should be given to making 1t very clear that it
iz an offence,

Later in the debate, as reported at page

3643, the hon. member for Rosthern said:

Before the question Is put I should lke to have
the minister give an opinion In regard to what I
put before him.

Apain, in the next column, the hon. mem-
ber for Rosthern stated that he wanted an
answer to his guestion. Thal question was
as to whether section 165 was effective as it
stood, and I do not believe the Minister of
Justice answered that question.

I agree with the hon. member for Rosthern
that this matter should be made crystal clear
in the Criminal Code. The mere fact that the
Canadian Chemical Company was willing

' [Mr, Campbell.]
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to izke a chance that this legislation could
not be used against it, and the faect that the
counsel for the eity of Prince Albert, if my
information is correct, did not consider that
they could take aciion under the code as
it is, would indicate some doubt as to its
effectiveness. I should like the minister to
make a statement now and give this house
a positive assurance that section 165 as it
now stands makes it an offence to pollute the
waters of this river,

If 2 man robs & bank there is no guestion
about the Criminal Code being competent to
put him in jail for a long period of time, and
what we want in the Criminal Code is that
when any industry robs people of their drink-
ing water the act should be made crystal
clear and state that such an act is an offence.

There is one guestion I want to ask the
minister, Have there been sny prosecutions
under this act and, if so, how many have
been successful? Was the act written with
any idea whatsoever that at any time in the
future it should have the power to deal with
the pollution of the rivers?

The Depuity Chairman: Is the ecaommitiee
ready for the question on the amendment?

Mr, Garson: If there are any other mem-
bers who would like {o take part in the
debate, I should be glad to keep my seat
until they have finished so that I can cover
at one time all the questions which are
raised. Otherwise I can go on now.

Mr. Campbell; There is one other matter
which I should like to mention, if the minister
would rather answer the guestions later on.
The minister spoke about what was being
done by the international joint commission.
I think he menticned that the solution might
be to set up some kind of hoard that would
have similar powers. Another suggestion he -
made was that the prairie waters control
board might be given further powers and
additional scientific members who wonld
have knowledge of the particular problem.
I think there is a good deal of merit in that
suggestion. I do not know who the member
of the government is on the hoard represent-
ing the Dominion of Canada but I think that
the white fathers’ representative here might
consider seriously calling this board together
or calling the representatives of the pro-
vincial governments tfogether—perhaps the
western provincial governments only—io dis-
cuss this problem and to see whether they
cannot work out some suitable solution. I
think this is a worth-while idea. T do not
want to develop it further.

However, there was one further thing I
wanted to say and it is this. The people of
Prince Albert wrote {o a number of the
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members of the House of Commons and to
the ministers asking for their support in get-
ting this matter cleared up. One of the mem-
bers to whom the letter was written was the
hon. member for Meadow Lake. The town
council of Battleford wrote to the hon. mem-~
por for Meadow Lake and they asked him
to support me in my efforts to have some-
ihing done here in Ottawa. I spoke to the
hon. member for Meadow Lake a few days
ago, told him that T would be raising this
matter and that I hoped he would give me
spme help.

By the way, I want to pay tribute to the
hon. member for Rosthern for the contribu-
tion that he made the other evening. I Know
that the people back home will be glad that
he made that contribution. Incidentally, 1
want to say this before I put this leiter on
the record. If the minister can satisfy me that
this section 165 will do what we want it to
do, namely give our people protection, then
1 would be satisfied to withdraw the amend-
ment. Or if the minister will agree to make
it crysial clear in the section that the section
will cover the poliution of any interprovincial
river, T would be quite happy. As I said the
other evening, I do not want fo try to change
these laws in order to make them effective.
That is the business of the minister and his
department. As I said when I started, he
showed some willingness, I thought on Fri-
dsy, to co-operate in this matter. I am per-
tectly willing fo co-operate if the government
will bring in an amendment fo this section
or will make it crystal elear that this section
will give our people protection,

Another guestion that I intended to ask
but did net is this. Could the eity of Prince
Alhort take out an injunction against this
company if it started to pollute the river
again? 'The minister can take that question
as notice. I now want io put this letter on
the record. It is written by the hon. member
for Meadow Lake to Mr. L. Pleasance, town
clerk, Battleford, Saskatchewan, is dated
February 8, and reads as follows:

Deur Mr, Pleasance:

Taank you for your letter of February 3 received
this mornlng. I wish to thank your council alse for
bringing this matter to my attention. As a matter
o fact legislation is already in effect to prevent
the dumping of wastes in the rivers of Canada.

I do not know where he gets that.
letter continues:

‘ihig is federal legislatlon to protect the fisherles
of the country, but in all cases actlon concerning
it js taken by the provincial governments con-
cetrned, 'This has been the case sinee natural
resuurces were returned to the provinces some
years age and they have full jurizdietion over any
witers or resources within their provineial wound-
aries. Thiz being the case and elimination of the
trouble the desired result, there is no more point
in Mr. Campbell introducing a resclution or bill

The
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in this house than there would be for some private
member to intreduce one in Washington, London or
Cape Town, except for its political value,

It iz obvious from your letter that neifher you nor
your council were aware that the federal govern-
ment had no jurisdictlon in this matter and that it
was the sole prerogative of the province or prov-
inces concerned. You are in touch with govern-
ment matters much more closely than the ordlnary
citizen who likely will know even less of smch
matter. It would appear that Mr. Campbell is
counting very largely on this situation in bringing
in his proposed resohution to convey the lmpression
through his motion in the house, that in some way
tha federal government is not living up to its
responsibilities, or just declines to do anything
about this situatlon. 'The waters of the Sagkatche-
wan river within that province are the sole
responsibility of the government at Regina. The
federal government has no mare jurisdiction in this
matter than your town council, and the debating
of any resolution concernlng its pollutien in the
House of Commons is of no more material help
than such a debate would be in your council

1 cannot say that such a debate In the house
wotlld not be helpful to MNr, Camphell's party,
especially in view of the fact that so few people
are properly fnformed as to where responsibility
Hes. 'The provincizl member for The Battlefords
could well bring in a bill of this kind In the com-
fng legislature and he should be vigoreusly sup-
ported by the provincial member for Prince Alberi.
This, of course, may not be quite so deslrable from
a political standpoint, but could be very helpful in
a material way. )

To lock all the facts of this matter squarely in the .
face, the Saskatchewan government is not exactly
in the driver's scat. The pollution ig occurring in
Alberta and any cirectives to the plants, remedying
the trouble, must necessarily be issued by the gov-
ernment of that province. Alberta is particularly
interested in attracting Industries to it at this time.
It does not want to pul any obstacles In the way
of industries locating there. The pollution in ques-
tion is mot affecting any sizeable communities in
Alberta and when the decision has to be reached
hetween having happy  Alberta Industries or
unhappy crities in Saskatchewan, they choose the
former and let Saskatchewan how! to high heaven,
his makes it all the more a matter for negotiation’
and at the top level, between the governments of
Baskatchewan and Alherta.

Alberta conld stop this pollution In five minutes,
if it so wished. All they have to do iz tell the
plant to close down until such time as they have
proper disposal facilities. The adjzcent province of
Pritish Columbia, which has fifty {lmes the waste
dumped in its rivers, has te do something about
this situation within its border, because the Tivers
flow mostly in their province from beginning to end
and affect large communitles all the way down to
the sea. The moment objectichable pollution oceurs
in that province, the offending plant is closed down
forthwitl:, until they provide adequate settling pools
or other purifying facilities before ihe wastes are
dumped into the river. Industries know thiz I
that province and they provide the facillties before
they start operatlons.

In the light of these facts Mr, Camphell's political
zeal in these circumstancas is guite understandable.

I will be pleased to coutribute my two cents'
worth to the debate as you suggest, whenever it
oCours,—

Some hon. Members: Oh, oh.
Mr, Knowles: Inflation.
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Mr, Campbell: The letter continues:

—but I do not think your salvation lies in this
direction. I will be in Saskalchewan later this
week, but I du not think the debate will cccur for
some time yct and I will be pleased to take part
in it. Certainly I can speak with some authority
a3 to the guality, smell and taste of the water,
Connected with ihe oil bBusiness as I was for some
years, ¥ have had inany inadvertent gulps of every-
thing from kerosene to diesel fuel. I can emphati-
cally say that I prefer them decidedly. I have
never tasted anything more horrible than wkhat has
been distributed in your area as water,

In the abscnce of immediate relief from wour
troubles, I would suggest that you move your whole
community to the pure air and spariling water of
the Meadow Lake riding. There you will be in
the tremendous watershed of the Churchill, whose
unfathomed waters defy pollution. Fram our own
selfish standpoint we would be pleased indeed to
have our population augmented by such good people
as yourselves,

With kindest personal regards to you and your
town council, I am,

Yours sinecerely,

John H. Harrizon,
Member for Meadow Lake.

Mr. Herridge: Mr, Chairman, T think you
will agree that I have been most restrained
so far in this debate, but this is a guestion in
which T have been interested for many years
and I wish to say a few woards on the amend-
ment. I was rather surprised to hear the let-
ter just read by the hon. member for The
Bettlefords, and having heard it I would
judge that the hon. member for Meadow
Lake rather imputed motives {o the hon, mem-
ber for The Battlefords. If there is one
member in this house who can be considered
as taking a non-partisan view when he is
dealing with matters affecting the people of
his whole constituency, regardless of their
party inferests, I think it iz the hon. member
for The Battlefords, Strangely enough, I
have just been reading the Saskatoon
Star-Pheenix, and apparently the people of
The Battlefords have an entirely different
opinion. In order to correct any false impres-
sion that may be ereated by the most unfor-
tunate and ungentlemanly letter that has just
been read, I shouid like to quote briefly from
an issue of the Saskatoon Star-Phenix of
recent date. The heading of the article is
“Back Efforts to Put Stop to Pollution”., The
article reads as follows:

Efforts of Max Campbell, M.P, for Ths BEattle-
fords, to bhave the federal government take action
to halt poliution of the North Saskatchewan river,
received support from three different sources here
in the last few days. :

Hall Clink, president of the loecal Liberal execu-
tive, aunounced Monday that a letier had been air-
mailed to Hon, Paul Martin, minister of health,
urging hmmediate government actlon, A. J. Dater,
former Liberal M.P. for The Battiefords, has alsa
taken up the cudgels on behalf of people of Battle-
ford.

From his home at Baljennie, Mr, Bater Informed
the Ster-Phoenix by telephone that he was alse

[3Mr. Knowles.]
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supporting the move for federal action and was
writing to Ottawa to this cffeet. MHe described ihe
siuiation as “deplorable” and said that a number
c¢f his neighbours, who derive their water supply
from the river, were also affected.

Tre Battleford hoard of trade wired Mr. Camphbell
at the week end that they werc supporting him in
hiz fight for federal action and as a token of grati-
tule for his efforts on behalf of this town, had
nzmed him honorary president of the board.

Tne editorial goes on to commend Mr,
Camphbell, and I am quite sure that everyone
will agree that the letter writien by the
member for Meadow Lake to the town of
Bsttleford was entirely uncalled for and
most unfair. Having got that off my chest,
I want 1o say a fow words on this subject,
and I am particularly pleased to see that the
Mizister of National Health and Welfare is
listening closely.

Mr. Mazfin: 1T was going to point out, now
tha: the hon. gentleman has had his oppor-
tunity to commend the hon. member for The
Battlefords, that I hope he will not fail o
reczll the ruling made by you last Friday,
Mr. Chaijrman, namely, we are not discussing
whether or not the government of Canada
has done its duty in this matier but whether
or not a particular amendment is to be
rejected or accepted. Thus far I am sure I
would have strong grounds for {aking part in
this debate and defending the position that
we have taken, but I would hope that the
kon. member, having had the opportunity to
cornmend his colleague, will, with the rest of
us, ztay in order,

Mr, Herridge: I can assure the minister that
my commendation is a purely spontaneous
movement, you might say. I am speaking to
the amendment, and as a result of my por-
sonel experience in this matter I want to
advance some arguments in support of the
amendment because I believe that the legisla-
tion we have on the statute books at the
present time does not meet the situation. T
shall be very interested in listening to the
minjster’'s reply to the question put by the
hon. member for The Battlefords, and I trust
that the minister will be able fo assure the
house that action can be taken under the
Criminal Code or that something can be done
to get a national approach to this question
throuzh the water resources board or some- -

‘thing of that sort. If so, the debate will have

been wworth while,

I think the debate has focused attention on
a very important question, one of long stand-
ing that affects not only the prairie provinees
but all provinces of Canada., As I see it, the
poliution of water is one of the most noxious
weeds of industrial development in any com-
munity. Of the three media of pollution,
Yand, air and water, pollution of water is the
most damaging and the most dangerous to
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mankind. That is why I think we are justi-
fed in taking a lttle time to discuss this
clause and the proposed amendment.

Unfortunately there are too many people
today who are not aware of the situation,
They are not directly concerned with it and
possibly think that pollution is not some-
thing that is going to affect them seriously in
their lifetirne. Strangely enough, when you
read the history of the British Columbia
Indians you find that the Haida Indians, the
coastal Indians, hundreds of years ago made
pellution of any siream a criminal offence
under their code punishable by death, We
are not sceking punishment by death, but
that does indicate a better understanding of
the problem than many people have ioday.
That is why the hon. member for Lake
Centre and the hon. member for The Batile-
fords have suggested amendments that would
at least put some teeth in the present law.

I think one or two members have made
some reference to this matter being a prairie
problem, but I am quite sure that it is a
naticnal problem. It is also a considerahle
problem in British Columbia, and that is
why I support the amendment. We have
pollution of the waters of the north arm of
the Fraser river making the water unfit for
drinking and affecting the beaches, accord-
ing to reports prepared by officials of the
federal government in connection with the
Fraser river—I forget the cxact name of the
board.

Mr. Fulion: Dominion-provincial boeard,
Fraser river basin,

Mr. Herridge: I thank the hon. member
for Kamloops for informing me. Pollution
is causing contamination of shellfish so that
they cannot be used and In certain areas
it affests water for irrigation purposes be-
cause it causes a closing of the pores and
the water will not penetrate through the scil.
Vancouver and Victoria harbours are also
affected by pollution.

In the interior of British Columbia we have
pollution caused by the mining companies,
about which a number of us have been con-
cerned for some years, It has made the water
unfit for domcestic use, destroyed the fish in
some of our streams, and in one case actually
damaged a power plant through the erosion
of the working parts by particles contained
in the water. We have pollution by lumber
companies caused by sawdusi, shavings and
slabs which affects the quality of the water
for domestic purposes in some cases. It is
injurious to fish and on occasion a danger to
small eraft so far as pavigation is concerned.

What legislation have we in effect at the
present time? We have the British Columbia
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health act and the British Columbia water
act. Under this legislation the officials, in
my opinion, have been doing a wvery good
job in recent years but {their scope is limited.
Officials of the British Columbia provincial
service have told me that we will never have
effective control of the pollution of cur rivers
in Canada until we have some federal action
and treat It as & national problem,

So far as federal legislation is concerned,
certain clauses in the Fisheries Act make it
possible to prevent pollution. Then there
are the Migratery Birds Convention Act, the
Navigable Waters Protection Act and the
Canada Shipping Act, all of which contain
clauses dealing with the question of pollution
of rivers, lakes, streams and so on. I under-
stand there are also rertain regulations passed
by the Vancouver harbour board and bodies
of that kind.

But regardless of all this legislation, pro-
vincial and federal, pollution of water in
Canada is increasing daily, and I think it is
largely because the unrelated efforts to
control are ineffective. As a result, viola-
tions are general, and I know of very few
prosecutions.

In support of my argument supporting the
amendment moved by the hon. member for
The Battlefords, I should like to guote from
a speech made by Mr. P. A. Larkin, chief
fisheries biologist of the British Columbia
game commission, at a recent conservation
conference, that iz the annua! conference
held in Victoria for the discussion of the
conservation of nafural resources. I might
say that other officials have said almost the
same fthing to me, officials of the federal
departments of {ransport and fisheries and
the Department of National Health and Wel-
Izre. This is what Mr. Larkin has to say, and
I give three quotations from his spesch:

We feel that there should come a day, If we plan
properly, when it i1s eccepted that no pollution will
exist without the permission of a responsible
authority and that such permission has heen given
in the public interest in accordance with sound
prineiples of resource use planning . . .

Then he says:

The existing lepislation consists of 2 number of
federal and provincial statutes which are designed
te serve special Interests of a particular resource.
As such, while they are effective to a vertain degree
g5 preventive measures, collectively they are over-
burdened with overlapping provisions and they are
completely inadequate as [nstrumenis of achieving
our ebjective of planned water uss. They skould
be repleeed bY broad. legislatlon whick would
observe the necessary dual purpose of protecting
special interests where it is desirable to do s, and
at the same tlme, assuring the general purpose, of
proper water use.

Then the last quotation from his speech
is as follows:

The pane! has noted the trond in most advanced
countries and states toward the creation of a single
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agency to control and abkate a particular type of
pollution, for instance, water pollution, in a geo-
graphical area.

Now, Mr. Chairman, I think this gentle-
man explains the situation very well, after
& lengthy experience in dealing with ihe
dquestion of water pollution in British
Columbia. I, therefore, support the amend-
ment moved by the hom. member for The
Battlefords. I am very interested in what
the minister is going to say in reply. In
addition, I feel it is time to do somethinz
to make it a criminal offence to destroy these
great natural resources, As the hon, memier
for The Battlefords has said, when a man
robs a bank he gets a few years in jail. He
can rob us of our use of these great natural
resources, as many of these indusiries are
doing today, and he gocs scot-frea. .

I suggest we should have an amendment of
this type in the Criminal Code, unless the
minister can assure us that we are already
protected and action will be taken. In my
opinion, too, there should be a national con-
ference on this subject, and this iz an idea
that I have expressed before, between the
federal and provincial governments to work
out a plan for the national conservation of
our forests, land, s0il and water use.

Mr. Garson: The remarks I shall make this
afternoon will be, to a large extent, = repeti-
tion of what I said on Friday last. I meke
no particular apology for them in that respect
because 1 believe some of the opposition
arguments that have been made {oday are a
repetition of what was said on Friday last.
I was much taken with the last quotation
of the last speaker. Although he said he
was giving a guotation {0 support the amend-
ment moved by the hon. member for The
Battlefords, I could not help but feel, while
listening to this excelent quotation, that I
was in agreement with it; for this guotation
really supports the solution to this Saskai-
chewan river poilution problem which 1 was
advoeating on Friday last.

Whatever value a criminal provision may
have in this econnection, we must zall be
agreed that the best way to prevent pollu-
tion is 1o prevent it instead of punishing
for comnmitting the offence of pollution. And
the best way to prevent if, as the hon. mem-
ber for Kootenay West has just said in this
quotation, is to set up a single agéncy dealing
with the question of pollution in that area.
The area about which we are {alking is the
area of the prairie provinces tributary to
Saskatchewan rivers. But in agreeing that
this is the proper way to do the job 1 am
not saying that therc should be a fotal absence
of provisions in the Criminal Code making
pollution an offence. I do suggest that of the

[Mr. Herrldge.] g
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two methods, the setting up of an agenecy,
with real authority so that no industry eculd
put any effluent into a river without first get-
ting a permit from the authority, is the really
practical, orderly and sensible solution of this
problem. I feel that both speakers this after-
noon, the hon. member for The Battlefords
and the hop. member for Kootenay West,
agree with that view. Certainly, no other
conclusion can be drawn from the remarks
thzt they have made,

The hon., member for The Battlefords says
that he is only going to deal with inter-
provincial rivers and thereby avoid creating
the apprehension I voiced last Friday as to
the probable adverse effect of the amend-
ment which was then moved by the hon.
member for Prince Albert, upon the indus-
tries and municipalities tributary to the
Ottawa and St Lawrence rivers. I should
have thought that beth the Ottawa and the
S8t. Lawrence river systems were pre-emi-
nently interprovincial rivers, and that it we
applied the language of the amendment of
the member for The Rattlefords to them we
would have the following absurd result. This
amendment, says in part:

Every one who, by himself, his agent or employes,
places or discharges . . . in, upon or near . . . rivers,
any industrial waste or any other polluting material
of any kind whatsoever which either by itself or
in eomnection with other matier may corrupt or
impair the guality of the sater thereof in another
province or render such water in such previnee
unfit for aceustomed or ordinary use iz guilty of
an indictable offence . . .

What would happen on the Ottawa river,
for example? If an industrial plant on the
Ontario side up river from 2 municipality put
effluent into the river which would have
these results, then it could be prosecuted for
the bad effects upon the Quebec side but it
could not be prosecuted for the bad effects
on the Ontario side. If the effluent were
but in on the Quebee side, then the plant
could be prosecuted for the effects on the
Ontario side but not on the Quebec side. Now,
that really is a Gilbert and Sullivan result if

there ever was one.

Mr. Campbell: The provinces have the
power to deal with pollution within {heir own
borders.

Mr, Garson: Certainly they have. That is
the very peint I have beer arguing. It is
not in criticism of the hon. member for The
Battlefords that I am eiting this as an
example of the great difficulty of providing
& soluticn for the problem in a Saskatchewan
river in western Canada without having on
the stafute books a provision which would be
quite embarrassing to established industries,
communities and the like in eastern Cuanada.
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We must remember this provision must be
of general application throughout Canada.
In this regard the difference between the
east and west is this, Although pollution
is involved in both cases, in the one case
we are dealing with the first noteworthy and
extensive act of pollution that has taken
place upon the Saskatchewan river whereas
in the case of the St. Lawrence and the
Ottawa rivers, we have a condition now in
which there is a considerable measure of
pollution which has extended over a con-
siderable period of time on the part of hofh
industries and municipalities. The literal
application of an amendment such as the one
we are discussing would create many com-
plications, which I am sure the hon. member
for Prince Albert and the hon. member for
The Battlefords have not taken inte adeguate
account at all. :

Now as responsible parliamentarians, these
are matters of which we must take note.
For these reasons I think my hon. friend’s
amendment would be an unwise provision
to put into the Criminal Code. Amoengst
other things it would produce really an
absurd result that although an indusirial
plant on the Ontario side of the upper Ottawa
river put an effluent into the river that pol-
luted it, the people In Ontario could not
prosecute, but the people across in Quebee
could prosecute for it, For the same act,
the same offender, the same river, the people
affected could or could not prosecute depend-
ing upon whether they lived in Quehec or
Ontario. One group in Quebec would have
the right of prosecution. The other in Ontario
would not. And if the offending plant were
in Quebec the same sort of result would
tollow wice versa. Who could imagine a
more absurd situation?

The hon. member for The Battlefords made
himself very clear, and I think he was Iair
in the attifude that he took. ¥He says that
all he is concerned about is having an en-
foreecble provision. Upon reflection I do not
think that he would claim that his amend-
ment would constitute such. He rather ques-
tioned—he did it wvery tactfully and was
very courteous, T must say-—the wvalidity of
the opinion which I had expressed on Friday
last that clause 165 dealing with a common
nuisance was one that could he invoked in
a case of pollution of this type, If I under-
stood him rightly—I did not hear him too
well at this point, and I hope he will correect
me if I am wrong—he said that some person
in Prince Albert had given an opinion that
clause 185 could not be invoked in connection
with the recent matier which arose in western
Canada.
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In that connection, Mr. Chairman, I think
I should draw a distinction between the giv-
ing of an opinion upon the facts of a certain
case, especially a case the facts of which
one does not have, and I have never even
seen that opinion—perhaps my hon. friend
has—on the one hand, and on the other
hand the stating, as my hon. friend is now
asking me to state, what the effect of a
clause of this kind is. The opinien which
is given on the facts of a certain case and
the negative opinion at any one point of time
that they cannot use clause 165 may be based
not upon the fact that clause 165 is not a
good workable clause, But at that given
point of {ime the counsel who was asked may
say: “l do not think you have the evidence
that would support a charge under clause 165
or any other clause, in the law now, or that
can be imagined, hecause you have not here
the evidence tfo prove this case.” During the
earlier discussions of this maiter it was agreed
by common consent on hoth sides of the house
that the real point of the matter was that
no suflicient evidence had been established.

The scientists and engineers of my col-
league, the Minister of National Health and
Welfare, had been out there irying to get
the evidence. At that time they did not
have it. Now, the opinion given at that time
would be clearly to the effect that they
could not use this clause of the act and the
reason was that they did not have evidence
to prove a case. That is a very different thing
from saying that the clause is unworkable.

I said that under clause 165, in the language
of that clause:

Every one whe commits a common nuisance and
thereby .

(a) endangers the lives, safety or health of the
public, or

(b) caures physical injury to any person,
is puilty of an Indictable offence and is llable
to imprisonment for twe Yyears.

This, as it happens, is the same penalty
that my hon. friend has named in his proposed
amendment, except that he goes on to say:
“or a fine of $2,000." EBEut if the accused is
a corperation it can be punished under this
Bill No. 7 in an amount, not of $2,000 but
in 2 completely urlimited amount if found
guilty,

Then the clause goes on to define the
common nuisance:

For the purposes of this section, every one com-
mits a common nuisance who does an unlawful act
or fails to discharge a legal duty and therehy

(a) cndangers the lives, safety, health, property
or comfort of the public, or

{b} obstructs the public in the exercise or enjoy-
ment of any right that is comnmon to all the sub-
jects of Her BMafesty In Canada,
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In our discussion of last Friday the question
was raised by, amongst others, the hon. mem-
Bber for Rosthern, as to what was the unlawiul
act that would constitute cne of the indispen-
sable ingredients of this offence of a common
nuisance, and I said then that it could be a
breach of the Alberta statute, either the
section which my hon. friend from Rosthern
named or another one which I quoted in my
remarks and which I will not read again
today to the effect that in the province of
Alherta, under the regulations of their health
act, it is conirary to those regulations to
discharge certain efflnents into the river. Bui
I also said this—1I think the hon, member for
The Batilefords gquoted it this afterncon-—as
reporied at page 3631 of Hansard:

The unlawful act, among other things, would be
the breach of the statute which the hon. member
for The Battlefords read a moment ago—by dis-
charging the effluent into the river, in eontravention
of z statute of the province of Alberta or regula-
tions passed thereunder. That wouwld be zn unlaw-
ful act beyend question, if we did not go on and
deal with other aspects of the crime of a common
nulsorce and indicate that anything which was
done in contravention of the publie Interest—

Noti of the statute—

—might, in itself, apart from being in coniravention -

of the statute be regarded as an unlawful act,

Now, let me give my hon. friend some
examples of that. One of the best of these
is the judgment of the then Mr. Justice
Riniret, now the Chief Justice of Canada, in
the Supreme Court of Canada in Groat w.
the City of Edmonton, 1928 Supreme Court
Reporis at page 522. Mr. Justice Rinfret, as
he then was, said this at page 532, and I think
this has a quite close bearing upon what we
have been discussing:

The right of & riparian proprietor to drain his
land inta a natural stream is an undoubted commen
law right, but it may not be exercised to the injury
and gamage of the riparian proprietor below, and
it can aford no defence to an action for polluting
the water in a stream.

Is not what we are discussing the dis-
charge into the river of an effluent which
poliutes the water for the downstream
proprietor? Listen to this.

Pollution 1s always unlawful and, in itsell, con=-
stitutes 2 nuisance. _

That is without the Alberta statute, and
without the Alberta regulations and without
the federal Fisheries Act. Some of my hon,
friends of the C.C.F, party who have spoken
have said that the discharge of the effluent
Into the river was contrary to the federal
Fisheries Act. If it was, it iz certainly
an unlawful act within the meaning of
clause 165(2) which we are discussing. But
regardless of whether the pollution com-
plained of is contrary to a statute, the case
I have cited says that pollution is always

{Mr. Garson.)
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unlawful and, in itself, constitutes a nuisance.
How could langtage be more explicit than
that?

That was a casze in which a plaintiff
claimed an injunction and damages against
a defendant city with respect to the pollu-
tion of water fiowing through a ravine which
crossed the plaintiff's land.

An hon. Member: What act?

Mz, Garson: It is not an aet; that is my
point. It does not necessarily have to be con-
trary to an act or statute. The pollution itself
is an unlawful] zct—and when I use the word
“act” in this instanice I am not referring to
a statute bul rather to an act that someone
does, and which is either lawful or unlawful.

The point is that where an upper riparian
owner pollutes the water of 2 lower riparian
owner, apart aliogether from any statute, if
is unlawful; and it is also unlawful under
the statute and the regulations. :

Mr. Fulton: Could that not be because it
was deemed that the pollution is a nuisance
at cornmon law?

Mr, Garson: Yes,

Mr. Fulton: Would that not be excluded by
this provision in the code?

Mr. Garseon: No, not at all.
Mr. Fulton: Wuay nof?

Mr. Garsen: As I have sald on previous
occasions, in drafting Bill No. 7 we have
defined all the offences as heing statutory
offences, from thiz poaint on. But in so doing,
we have drafted them in language which
makes available all tne case law that was
formerly applicadle to the common law
offence of a nuisznce. )

I indicated that this was a case in which
a plaintiff elaimed an injunction and dam-
ages, I think the suggestion has been pui
forward during the course of this debafe,
although I cannot recall by which member,
that there migzht have been an impressicon
that, inasmuch as the eflluent was discharged
in Edmonton and the resulf was in Prince
Albert, although in the same river, the prob-
lem was they could not get the Alberta
authorities ta fake action against the accused
person in Alberta.

I suggest however that that should not be
a problem, because the present section 584 (b)
of the existing code, which is carried forward
into clause 41% (b in Bill No, 7, says that
where an offence is begun in one terriforial
division and completed In another, such
offence shall be deemed to have been com-
mitted in any of the territorial divisions.

Now, what hanpens in a case of this kind?
The effluent is discharged at Edmonton in
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the territorial division of Alberta. If we
accept the facls brought forward, it is the
discharge &t Edmonton which creates the
common nuisance in the lower municipalities
of Prince Albert and Battleford. It seems to
me that it comes squarely within this provi-
sion, that the offence is begun in one terri-
torial division and is completed in another.
The common nuisance is in Prince Albert, so
far as the people who are making the com-
plaint there are concerned; and the common
nuisance is in Battleford, so far as the people
in Battleford arc concerned. They are hoth
caused by the discharge of the effluent in
another {erritorial division.

That being so, I should think we would
be much better off to leave the bill as it is,
and not pass the amendmeni suggested.

However, I agree with the hon. member
for The Battlefords, and the hon. member
for Konotenay West, that it is a much more
inteiligent solution of a problem of this sort,
just at its very beginning on the Saskat-
chewan river, for the governments concerned
to get together and to set up an authority
witich would say whether or not a company
or a muniecipality could discharge effiuent
into a river and, if so, with what conditions
the discharge of such effluent would have to
comply. If there were bacterial content I
should think they would have to be a certain
counir, and if it were chemical effluent there
would have to be a certain degree of dilution,
and so on. Instead of fining corporations or
putting people in jail, after eriminal prosecu-
tions, pollution could be prevented in this
oriderly manner, ’

However, there was one point raised by
the hon, member for Kootenay West with
which, in deference, I cannot agree; and that
is his suggestion that notwithstanding the
fact that the natural resources of the country
belong, not to the federal, but tc the
rrovincial governments, there is, an over-
riding responsibility on the federal govern-

ment to tell the provinces how they should.

edminister thelr own natural resources, and

whit laws they should pass to this end.
If, as my hon. friend admitted, the people

in Pritish Columbia, who have most of their

rivers, with the exception of the international

streams, wholly within the confines of that
brovince, cannot pass appropriate laws to
lake care of and to administer those rivers
satisfactorily, then I eannot imagine that they
are going to do any better with the federal
Eovernment breathing down their necks.

I must say that if, as I once was, T were
in the provineial field, I would greatly ohject
to having the federal government tell me
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what should be done with regard to natural

resources of the province in which T was
acting.

Mr. Herridge: The minister would not
objeet to co-operation, would he?

Mr, Garson: No, not at all; that is what
I am advocating. I hope I am not putting
words in my hon. friend’s mouth when I

“say that I think the whole trend of his

remarks this afternoon, and about 50 per
cent of the remarks of the hon. member for
The Battlefords, was in support of the idea
I voiced on Friday, when I said that govern-
menis should get together and decide how
they should administer their own natural
resources. They are in a magnificent position
to do that at the present time, for with the
first appearance of serious pollution in these
Saskatchewan rivers coincidental with the
beginnings of great petrochemical and other
industries in western Canada, this is the
psychological moment for them to co-operate
in the sefting up of this authority, an inter-
provineial authority, to regulate the discharge
of effluents into the river, Such an authority
would be in 2 position to determine that
which, even for competent people, would be
a most intricate, nice and difficult question.
I refer to a river the wvariation in flow of
which between the low point and high point
is very great indeed.

The determination of the seasonal dis-
charges of efAuents which would be possible
without darnaging the wafer supply, so that
the waters of sttich rivers may he used to
the greatest possible advantage of industries,
individuals and municipalities would there-
fore be proportionately difficult. It is only
by that type of administration that the
epiimum advantage will be secured. It cer-
tainly will not be secured by an amendment
such as that offered by the hon, member for
The Batflefords.

Mr. Harrison: Rr, Chairman, if I under-
stand correctly, some reference has been
made to me, and fo a lelter I wrote. I have
been appearing before the committee on rail-
ways and shipping, and shall have {o return
to that commiitee, so I shall be brief.

If my understanding is correct, the leiter
to which reference has been made would be
one I wrote in reply to a letter from the
council of the city of Battleford in which
they asked my support of a bill being
brought in by the hon. member for The
Battlefords to eliminate wastes in the Saskat-
chewan river.

I do not know whether the hon. member
read my letter in its entirely or merely
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quoted extracts, but if he did read it in its
entirety, I am sure it will be appreciated and
agreed that his bill should be brought in where
the jurisdietion applies. I believe the minister
has himself put that in its proper perspective,
and I do not think there is much I can add to
his argument in regavd to the amendment
now before the house.

I can quite understand the concern felt by
hon. members opposite and their attempts

te try to divert pressure from their own
adminisiration in the province, of Sask-
atchewan. That is quite natural and it is

an attitude which applies to other things
besides rivers. If one watches the procedure
of the provincial house in Saskatchewan it
will be noted that 99 per eent of their time
is spent in diverting the attention of the
people of Saskaichewan to this place, and
transferring their problems to the federal
government. But{ there iz nothing new in
that, Mr. Chairman., As far as socialist gov-
ernmenis are concerned, they usually attempt
1o transfer their responsibilities elsewhere
instead of shouldering them themselves.
However, I was glad to hear the concluding
remarks of the hon, member of The Battle-
fords. After he had argued that jurisdiction
did apply in Saskatchewan, [ heard him g0 on
to say that the provinces had complete
jurisdiztion over the natural resources in
their own province, I hbelieve that answers
the problem immediately, though I cannot
understand why he then attempted to bring in
the bill he did. I suggest that the town of
Battleford weuld be far betier off to have
that matter discussed in the provineial house
“by the adminisiration in Saskatchewan. We
are not exactly in the driver’s seat in this
particular instance. We are in the position
of having to consult with the province of
Alberta where the zctual pollution ooeurs,
and the province of Alberta, as we all know,
is quite within its legal rights in stopping
this pollution any time it fecls like doing so.
I do not believe anything better can be
done than to take heed of the remarks
uttered by the minister a few moments ago
to the effect that thesge provinces should get
together, and I believe they should pget
together at this propitious time when pollu-
tion is just beginning., However, as regards
rollution in general, we do not know any-
thing about it in the province of Saskat-
chewan, particularly when one considers the
situation here in the east. We do not have
to go more than {wo miles from this house
to find more pollution than was ever the
case in the province of Saskatchewsan. If
{Mr. Harrisen,]
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you walk down the Ottawa not more than a
couple of miles you will find every kind of
offal ore can think of fAoating in the stream
and we do not have that sort of thing in
Saskatchewan.

I believe that is all I have to say at this
time, Mr, Chairman. I believe the problem
might better be discussed where something
can be done about it and not here in this
parliament,

Mr. Nesbitt: Mr. Chairman, I would like
to ask the minister a question, not in relation
to the amendment, but in regard to the
clause generally. I raised this point om a
previous occasion when the committee was
discussing clause 163, and inasmuch as the
minister last week mentioned that that section
dealt with religious services I believe it
might be beiter to raise my point under
clause 1653. I am not trying o obtain legal
advice but I would like to aslk the minister
whether the following situation would be
covered by this clause. I refor to the question
of certain manufacturing plants and chemical
companies who let loose into the zir in a
city or town, as the case may be, noxious
odours, and gases from their manufacturing
plants. They may arise from chemical pro-
cesses in feed plants, and that sort of thing.
I asked this question under clause 163 and

at that time the minister indicated that it

might come under this clause, However, I
have carefully examined clause 1685 and I
am not certain whether the type of nuisance
to which I have referred would come under
that clause. The clause reads:

(1} Every cone who commits a common nulsance
and therehy

(a) endangers the lives, safety, health, propertiy
or comiort of the public, or ‘

{b) causes physical Injury to any person,
{s guilty of an indictable offence and is liable to
imprisonment for tweo years.

In the first instance, the guestion of noxious
fumes descending on a community from a
factory would certainly affeet the comfort of
the public and thereby constitute an unlaw-
ful aect. The minister in referring to the
pollution of water cited a case in which the
pollution of the wafers of a river was an
unlawful act under the common law. Bud I
am wondering if this same reasoning would
apply to the pollution of the air, which is
equally important in many ways for the
people who live in the surrounding area. I
mention this because not long ago there was
a case dealt with by the Supreme Court of
Canada, with which I am sure the minister
is no dount familiar, and it dealt with the
McKinnon Industries Limited. In that case a
florist brought an action against the industry
becauze the fumes from the plant were

[T —



APRIL

destroying his flowers ahd he was success-
ful in obtaining a permanent injunetion. I
think the minister will agree that he was
successful only because his greenhouse was
there before the industry was established. Buf
would it have been an unlawful act if the
greenhouse was set up after the indusiry had
been established? I do not think so. In other
words, if a plant in a community starts manu-
facturing and allows noxious fumes into a
community it may be extremely difficult id
bring a prosecution under this particular sec-
tion. It is all very well to say that one should
obtain an injunction, but that is a long and
expensive course to take and by the time the
case reached the Supreme Court of Canada,
particularly when the case concerned the
oficnsive behaviour of a large company,
several years might have passed. 1 believe
such a situation should be covered by Bill
No. 7. To re-state the question, I would like
to ask the minister which clause would cover
that sifuation.

Mr, Hanna: Mr., Chairman, on a point of
order, during the course of this debate last
week, and again today, reference has been
made to chemical plants in Edmonton, I
think it is only fair to put the record straight
and state that the chemical planis referred
to are at or near Edmonton. The expression
“in Edmonton” seems to imply some criticism
of the city of Edmonton and—

The Deputy Chairman; Order. I have heard
the point being made by the hon. gentleman
and I de not think it is a question which can
be dealt with as a point of order. However,
ke has been permitted to put his correction
on record.

Mr. Garson: Mr. Chairman, I am always
reluctant to express an opinion upon a hypo-
thetical guestion because sometimes it turns
out later on that such an opinion is not sup-
ported by judgment in an actual concrete case,
rot because the opinion is wrong, but because
the facts of that concrete case have some
slight variatien which produces a different
result. For example, if you have the local
situation in a municipality changed either by
provincial or municipal law te the exntent
where it expressly tolerates the emission of
not more than a certain amount of smoke,
then that in itself would negative in most
cases any liability upon the part of the
accused, But take this case. Imagine a
farming area which has enjoyed freedom
from smoke, Suppose a factory comes along
and pours a great quantity of smoke in the
neighbourhood and the question arises as to
whether that constitutes a nuisance, In the
absence of any qualifying law that might
change that situation, such as the provineial
and municipal laws permitting a certain
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amount of srnoke, I should think that would
undoubtedly constitute a common nuisance.
Perhaps I might cite a case which had to do
with water that we were discussing previ-
ously, but it is rather on the point about
which my hon. friend has asked. This is a
Canadian case of Regina v. Brewster and
Cook. I may say this was not a civil action;
this was a eriminal prosecution for nuisance.
It was decided in 1859 but it is on the law of
nuisanee that we have carried along into the
code as it stands today. In that case the
accused were indicted for & nuisance in
maintaining a dam which affected the health
of people living in the neighbourhood. By
the way, the citation is (1859 8 U.C.C.P. 208.
At page 212 Chief Justice Drzper says this:

t would be a strange propositlon if a man
could for hiz own profit overfow some 15,000 acres
of land with nearly stagmant water, o as 1o
render the land surroungding and adiclning unin-
hahitable, except at the lmminent risk of heaith,—

Not against health but *at the imminent
risk of health”.

—and to say that, having done thisz before thew
were inhabltants, they eannot complain that he is
guilty of a nuisance, for they nesd not have
come to it . . .

That is the point my hon. friend has
raised.

Mr, Neshitt: Yes.

Mr. Garson: Then the chief justice con-
tinues further down in the judgment:

. . . The setilement of a waluable tract of land
cannot be lawiully impeded or cbstructed by a
nuisance prejudicial to public healih, any more
than a public highway can be obstructed so as to
prevent intercourse through the same portion of
colintry,

That ecase seems to be fairly clear in
point, cxecept that it has not to do with
smoke. If there is a set of facts like that,
in that case they were apparently held by
the chief justice of common pleas to have
that resulf.

Mr. Nesbitt: Thank you very much.

Mr. Campbell: The city of Prince Albert
and the t{own of Battieford have heen put
to considerable expense. I asked this gques-
tion the other night but I did not get an
answer, The city of Prince Albert has
spent something over $3,000 for hauling
water up to the 23rd of last month. The
town of Battleford has had a drilling
machine busy for some time at $100 a day.
Suppose those fwo municipalities decided to
take legal action against the Canadian
Chemical Company. Does the minister think
they have any hope of getting damages under
the present act?

Mr. Garson; Mr. Chairman, I do not think
that any person can accuse me of having
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relied upon my rights not to advise the
~ members of the house. I have almost
exceeded the bounds of propriety in the
frankness with which I have discussed these
sections because I realize that in a bill of
this sort it would be difficult to make much
progress if 1 took the position that I would
not express an opinion en any of the clauses
to assist the members. But there really is
a limit to which I can go. I cannot here
express opinions that even indirectly might
be used as a basis for civil action in the
couris. That procedurse would be highly
improper. We cannot very well tax the
legal profession in the way in which we do
through thc income tax, and then operate
here in competition with them on the ficor
of parliament. If these people have these
claims for damages, the thing for them to do
is to consult a solicitor and get advice from
him as to whether he thinks they can
succeed. In that connection may I say this.
The giving of advice by a lawyer to a client
not to prosecute or not to sue or anything
of that sori is not necessarily based upon
legal points. It may be based upon common
sense, strange as that might seem.

Mr. Enowles; Is there a difference?

Mr, Garson: As I indicated in earlier dis-
cussion here, as soon as the facts were known
it is more than likely that an adjustment of
the matter could be effected by an under-
standing beiween the parties without having
court action at all

Mr. Campbell: There is another point that
I should like to bring to the attention of the
minister and it is this. The city of Prince
Albert, through their counsel, sought advice
as to whether they could take action against
the Canadian Chemical Company. The
advice they obtained was that they would
have to find a riparian owner in the prov-
ince of Alberta who would be willing to take
action himgelf under his own name;, the
farmer or riparian owner in Alberia would
have to do that.

The Deputy Chairman: Order. If I under-
stand the hon. gentleman aright, he is now
discussing what civil rights of actlon for
damages may be caused by the situation on
the Saskatchewan river. I do not think any-
bady, including myself, has tried io narrow
this discussion down foo much; but I must
sayv that we cannot go info whether or not
matters of civil zetlon have been allowed to
arise on the Saskatichewan river., We must
retain our perspective and focus cur atten-
tion on the Criminal Code. With that point
perhaps the hon. member will continue,

IMz. Garson.l

‘is this,
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Mr. Campbell: Thank you, Mr. Chairman.
I will ask my question in a different way.
Could the municipalities fake action under
the Criminal Code without going and finding
a ripasrian owner in the province of Alberta
to make the charge?

Mr. Garson: If my hon. friend will read
Hansard of this afternoon’s proceedings, he
will see that I have already given him an
answer to that gquestion in the terms of a see-
tion of the existing bill.

The Deputy Chairman: Is the commitiee
ready for the guestion?

Some hon, Members: Question.

The Deputy Chairman; The question is on
the amendment. Those in favour of the
amendrrent moved by the hon. member for
The Baitlefords will please say yea.

Some hon. Members: Yea.

The Deputy Chairman: Those against will |
please say nay.

Some hon. Members: Nay.

The Depuly Chsirman: In my opinion the
nays have if. I declare the amendment lost,

Amendment negatived.

The Deputy Chairman: Shall clause 165
carry? .

Mr. Barnett: Before this guestion is pro-
ceeded with, I have one guestion I should
like to ask the minister. I mentioned the
point when I was speaking on Friday eve-
ning. I still have not beenr able to under-
stand the wording of this clause, with what
to me appears to be a double gualification in
subseciion 1 and subsection 2, In section 1t
it mentions, under common nuisance:

Every one whe commits a common nuisance
and thereby

fa) endangers the lives, safety or health of the
publie, . . .

Then subsection 2 reads:

For the purposes of this section, every one com-
mits a comrmon nuizance who does an unlawful
act or falls to discharge a legal duty and-thereby

(a) endangers the lives, safety, health, property
or comfort of the public, . . .

I could understand it if that section were
to be set out so that subsection 2 were sub-
section 1 end then the present subsection 1
were labellad as subsection 2 and read:

Every one who commits a common nuisance is
guilty of an indictable offence,

But the cuestion that comes into my mind
What punishment or what penalty
is there for someone who endangers the prop-
erty or the comfort of the public? There is
previded 2 penalty for those who endanger
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the lives, safety or health of the public, but
I have not been able to see how, under that
=oetion, an offence against the property or
comfort of the public is an offence subiect
to a penalty.

Mr. Garson: Section 165, subsection 2 de-
fines a comnmon nuisance. This question arises
as to what kinds of commeoen nuisance shall be
subject to penally under the ceriminal law,
and subsection 1 says that of all the common
nuisances that there can be, within the delini-
tion in subsection 2, it is those that endanger
the lives, safety or health of the public that
are the ones in respect of which prosecutions
can be laid under this section.

Mr. Barnett: Could I ask the question in
this way? What redress has a person whose
comfort s interfered with?

Mr. Garson: For the purposes of the present
discussion, he has not the redress of a
criminal prosecution. I do not like to give
these offhand statements, but he may very
well have & civil action in respect of the
nuisance in this other case. In other words,
when the Criminal Code purports to define a
common nuisance it defines it in terms of
what it is and then it goes on to say that
only common nuisances which affect lives,
safety or health shall be open to prosecution
under criminal law.

Mr., Noseworthy: On that point, why does

subsection 2 (a) differ from subsection 1 (a)?
Why are they not the same?

Mr, Garson: Well, that is what I just
finished explaining..

Mr. Noseworthy: Nobody understands it.

Mr. Garson: I will take it by steps. First
of all we ask ourselves the guestion: What is
a common nuisance? The answer to that is
m subsection 2, The next guestion is: What
kinds of common nuisance can be the subject
matter of eriminal prosecution umder this
section? The answer to that is in subsection 1.

Mr. Nossworthy: Then although endanger-
ing property or ecomfort of the public is a
common nuisance it is not indictable under
this section?

Mr, Garson: That is right. If you endanger
my property it is a common nuisance, and,
depending upon the ecircumstances, I may
very well have a good action for an injunction
and damages. But in this section, which is
simply carrying on what has been the
criminal law of Canada for many long years,
it was not considered proper, and has never
been, that if you commit a commen nnisance
which endangers my property you should be
guilty of an indictable offence. But 1f you
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endanger my life, my safety or my health,
then that would be a ecriminal offence,

Mr, Barneit;: I do not want to pursue this
too far, but we have discussed this section so
thoroughly that I should like 19 be able to
understand it. Let me put my question this
way. It would seem that endangering property
or comfort is a relatively more minor offence,
but if it is going to bhe included for the
purposas of defining a common nuisance why
should not such offences be made liable to
summary prosecution? A number of other
sections of the code make provision ifor
summary prosecutions for relatively minor
offences, and more serious acis are covered by
indiciatle offennces. But I still cannot see
why, for the purposes of this seetion, endan-
gering property and comfort should be
included in the definition of a nuisance if
the penaliies in the section are not in any
way applicable,

Mr. Garson: I do not think there iz anything
very difficult te understand. When you define
anything for the purpose of & particular
section you define it for what if is. Nor do
I think there ls anything difficult to under-
stand when I say that you do nol necessarily
indict people for everything that is included
in that definition. So far as our present
position is concerned, we have good reasons
for wanting fo retain this language in the
present bill. It has been in the law for a
good number of vyears. Cases have been
decided upon it in which these sections have
been interpreted. We know what the courts
consider that they mean, and thus we think
it would be injudicious and inecauticus for
us to change the wording. We know what
the courts have said it means, and it is pre-
ferable to carry on that meaning. I must add
that I do net find the difficulty at all that
either of my hon. friends has stated.

Mr. Cameron (Nanaimo): Can the minister
tell me this? Is the distinction between the
way in which the two types of offence are
going to be dealt with to be found in these
respective words—"guilty of an indictable
offerce”, and “does an unlawful act”? Do
these two phrases indicate the respective
methods by which the offence is to he treated?

Mz, Garson: Mo, they do not.

Mr. Cameron {Nanaimo): Can the minister
tell me why It Is merely ar unlawful act
to endanger the lives of people under sub-
section 2(a) and an indictable offence to en-
danger their lives under subsection 1(a)?

Mr. Garson: I must confess that I am afrald
1 will have to refer my hon. friends to
Hansard, and i they still do not comprehend
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it I will be glad to discuss it with them if
they will see me. The cne defines a com-
mon nuisance in general and the other says
what kinds of common nuisances shall be in-
dictable, We can state these two facts in
a dozen different ways but we come back
to the two facts in the end.

Mr. Cameron {Nanaimo): I point out that
¥ou are defining them in precisely the same
terms, and I want to know why when “en-
dangers the lives” is used in one part it
does not mean the same when it is used in
another part.

Mr. Garson: 1 think it might have been
easier for my hon. friends to understand this
clause if the two subsections had been trans-
posed. If my hon. friend will just think of
No. 2 as being No. 1, I think a lot of his
difficulty will be overcome. In other words,
first of all you say what is a common nuisance
and define it. Then you go on to say that
every ocne who commits this common nuisance
which we have already defined, and thereby
endangers the lives, safety or health of the
public or causes physical injury to any per-
son, is guilty of an indictable offence, but
it is not considered appropriate that a man
should be indicted whose only offence is that
he has injured somebody else’s property. In
other words, it puts the lives, safety and
health of people ahead of injury to property.

Mr. Fulton; One is a criminal offence and
the other is a civil action.

Mr. Noseworthy: Then what has the
reference 1o ‘“property or comfort” got to
do with this section at ali? Of all the kinds
of common nuisances one can think of, why
are only those iwo selected and put in this
definition when neither of them is indietable?

Mr. Garson: Because they are & part of
the definition of common nuisance. All this
purporis to be is a definition of common
nuisance.

Mr. Knowles: This is a very minor point.
Perhaps the minister can look at it at his
leisure. He might even have Their Honours
in the other place deal with it.

Mr. Garson: At my what?

Mr, Knowles: In the minister’'s spare time.
The question I wish to raise has to do with
the headings in this general part of the code.
I refer to the heading that is inserted just
ahead of clause 165, and also to the heading
that is inserted just ahead of eclause 161. I
do not propose to argue the point the min-
ister was irying to make, I think falsely, on
Friday with regard {o the other heading. I
do suggest that the heading *disturbing
religious services” does not really apply to

[Mz. Garson.]l
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clauses 162, 163, 164. It applies only to 161.
In support of that argument I point out that
clause 163 was section 5301A in the old code
and it was under the general heading *wilful
and forbidden acls in respect of certain prop-
erty.”” I have no desire to fzke up any time,
but it does seem to me if it were possible the
other day for the minister to be misled, if I
may say s0, by the heading “disturbing relig-
icus services”, it might be well to have some
change made. _

Perhaps it calls for a new heading or some
rearrang=ment of the clauses. As I say, this
can be looked at later, but I suggest to the
minister it might be well to have it looked at.

Mr. Garsen: 1 have no objection in the
world to striking out the term *disturbing
religinus services.,” The only reason I men-
tioned that the other day was, if my hon.
friend will examine section 163, he will sece
that defines an offence In relation to meetings,
throwing stench bombs and so forth in meet-
ings. Since there is an intervening section,
trespassing by night, my hon. friend’s point
is quite well iaken, that the heading ihere
does not really add to the lucidity of the bill.

Mr. KXnewles: Just to get this elear, where
is the reference to meetings in elause 1637

Mr. Garson: It says:

.. . throws or injects or causes to be deposited . ..
into or near any place,

{pila stink or stench bomb or device fromm which
any substance mentloned in paragraph {(2) is or is
czpable of being liberated, . .. _

My hon. friend, T am sure, must be suffi-
ciently cognizant of the facts of life to know
that is what these bombs are for, to cause
discomfort, and usually at a meeting, It might
econceivably be a religious service, but it is a
meeting. True there is an intervening sec-
tion, “trespassing at night”. For my part, if
my hon. friend wishes to move an amendment
to strike out “disturbing religious services",
I have no obiection. This heading cerfainiy
does not add aznything to the meaning of the
act.

Mr. Knowles: Before the minister gives me
that permission, may T ask if he is satisfied
then that all the sections from 158 to 164 inclu-
sive might properly come under the general
hezding of “discrderly conduect”?

Mr. Garson: Yes, I think they would.

Mr. Knowles: I agree with the minister on
that point, and it might remove some of the
confusion. Thereiore, as the minister sug-
gasted, T moave that the heading “disturbing
religious services” be deleted from the bill
where it appears belween lines § and 7 on
page 53, '
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The Chairman: Actually, we are discussing
clause 165. Has the hon. member leave o
revert to that part of the bin?y

Some hon. Members: Agreed.

The Chairman: Hon. members have heard
:1¢ amendment proposed. Is it the pleasure
of the committee to adopt the amendment?

Araendment agreed to.
Clause 165 agreed to.

The Chairman: We are now proceeding to
rroup 4, treason. 1 shall call clause 46.

On clause 46—Trenson.

Mz, Knowles: This is a clause which may
wecasion considerable—

Mz, Garson: I was proposing o offer 1o the
committee some amendments to this section,
and perhaps the amendments we have in mind
might meet the point my hon. friend is about
to discuss. I might submit them to the com-
mitice for consideration.

Mr. Knowles: I should be glad to defer my
remarks until we have all the amendments
the government has in mind.

Mr. Garson: This section of the bill, Mr.
Chairman, is one which has already come in
for o preat deal of consideration, both in the
special committee of the House of Commons
snd also in the other place and in iis com-
mittees. I feel we will be able to deal with
i more intelligently in this discussion if I
trace the history of the section up until the
present time. Perhaps hon. members will
forgive me if, before doing that, I review
mrieflly the law of treason generally. In the
banking and commerce committee of the other
place such a review was presented on a ques-
tion and answer basis which is not always
very satisfactory.

Now an understanding of the basic law of
troason is not without importance in dealing
properly with this section before us. In this
present brief review I am drawing heavily
upon the excellent and succinet chapter in
Sir William Anson’s “Law and Custom of the
Constitution”, dealing with the question of
treason. As he points out, the law oi ireason
is connected with the law relating to allegi-
ance in two ways, Allegiance is always due
froms a British subject, wherever he may he,
and any subject who acts disloyally overseas
may be punished if he at any time can be
apprehended afterwards in Great Britain, In
the same way, allegiance is due from a Cana-
dian citizen and he can be punished, even
although his treason may have been commit-
ted outside of the boundaries of Canada, if at
any time later on he can be apprehended in
Canada,
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If we go back in legal history, we find that
treason desended, Yike allegiance, on the per-
gsonal character of the feudal relations,
because treason first came into being in the
days of feudalism. Treason at that time was
offence against the person, the representatives,
or the personal rignts of the king. It was a
breach of the feudal bond, z betrayal in cne
form or znother by the subject of his lord.

The vagueness of the early law on this
subject led to a request by the Commons in
1352 that the king should legislate upon the
subject of treason. The answer to their
request was the statute upon which the law
of treason Is still founded in the United King-
dom. This is 25 Edward IlI, statute 5, chap-

'lter 2, and it named seven distinct offences of
treascn. The first was to compass or imagine
the king’s death, the gqueen's—but nol if a
dowager or if divorced-—again indicating the
personal monarch—or that of the heir {o the
throne; second, to levy war against the king
in his realm; third, to adhere to the king's
enemies; four, to violate the king's wife, the
wife of his eldest son, or his eldest daughter,
-being unmarried; five, to counterfeit the great
seal, the privy seal, or coin; six, to issue false

money; seven, fo kill the chancellor, the
treasurer— -

Mr. Fulton: How about the Minister of
Justice?

Mr, Garson: My hon. friend’s question is
an exceedingly timely one. He must have
known what was coming up. If is not quite
the Minister of Justice, but the king's justice,
the king's justices of either bench, or of
assize, in the discharge of his office.

One cannot fail to notice the personal
character of all these offences; the king, not
the crown in parliament, or the slate as
embodied in the existing constitution, but
the king in person is the object which the
statute was designed to protect. The statute
of Edward IIl was designed to protect the
king's person; the king's sovereignty; the
king's family relations; the irdicic of the
royal will in administration, the seals; the
representatives of the royal will in judica-
ture, the chancellor and judges; the privi-
leges of royalty as they were in those days;
the coinage. These are what the feudal
society thought it was treason to infringe.

Now, these last four offences need no
special notice; they remain as treason on the
statute books, though they may be dealt with
as felony. The first three have been
extended—that is, to compass or imagine the
king’s death, to levy war against the king
sn his realm and f{o adbere to the king's
enemies—have been exiended by construe-
tion. That is, they first of all apply to the
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personal king. They have been expanded
as the concept of kingship developed, and
they have also been the subject of much legal
comment,

Now, to demonstrate that insight, foresight
and wisdom are not the monopoly of these
modern times, I shonld like to quote from
this statute, which was passed nearly 150
years before Christopher Columbus dis-
covered America, another short passage. This
passage states a principle which we shall be
considering this afternoon in the clauses that
I shall ke discussing in this bill later on.
This is the short passage from the statute to
which I refer: .

And becawse that manhy other like cases of
treazon may happen in time to come which a man
cannot think or declare at this present time; it is
accorded, that if any other case, supposed treaspn
which ig not above specified, deth happen before
- any justices, the justices shall tarry without going
to judgment of the treason, till the cause be
shewed and declared before the king and his
parliament whether {t ought to be judged treason
or other felony.

Now, by these expansions, by construction
of the statute of Edward III, we have prin-
ciples which are very important in legal his-
tory: Compassing or imagining the king’s
death was construed %0 wmean any act
direcied to the deposition or imprisonment
of the king, or i{o acquiring the control of
his person, or any measure concerted with
foreigners for an invasion of the kingdom, or
going or intending to go abroad for any of
these purposes. Cases of mere riot were
treated as “levying war against the king”.

The Riot Act, 1 George 1, statute 2, chapter
5, made it unnecessary to strain the definition
of treason in order to punish diserder which
had no pelitical cnd in view; that is to say,
if the riot were just a common riot and had
not any polifical or ulterior motives con-
nected with it, it would come under the Riot
Act and would not be regarded as z form of
treason, But the law of {reason tosk no
cognizance of offences against the state
which could net be construed to be also
offences against the person or personal
anthority of the king.

It was not until 1795 that statutory foree
was given o the extended inferpreiations of
the act of Edward III, and an actual or con-
lemplated forcible attempt to make the king
change his counsels or to intimidate both
houses or either house of parliament was
made {reasen. That iz, an offence which was
not against the person of the king but
against his advizsers. In 1848, all the acts or
compassing mentioned therein, which did not
tend to the death, personal injury, or per-
sonal restraint of the sovereign, were made
treason-felony, and so not necessarily pun-
ishable with death; and that, as a matter of
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fact, il was that distinction in its preseat
modern form which gave the- other place
and gave the special commitiee of the House
of Commons a great deal of concern in con-
nection with this clause 46.

In the United Kingdor the treason statute
of Edward III still remains treasom on the
statuie books of Great Britain, but treasom
as distinet from treason-felony is the doing
or designing anything which would lead to
the death, bodily harm, or restraint of the
king. levying war against him, adhering to
his enemies within or without the realm,
or otherwise doing acts which fall under the
stalute of Edward III,

Conspiracies to levy war, to deprive the
king of the erown or of any part of his
dominions, or to incite foreigners to invade
the realm are treason-felony, and may
perhaps be dealt with as constructive treason,
Force contemplated or applied to make the
king change his counsels, or {o inltimidate
either or both houses of parliament is
treason-felony. Thus, for example, conspira-
cies of the Fenian brotherhood te use foree
to separate Ireland from the crown were
treason-felony. In considering these pree-
edents I think we should note this, that
apart from the case of Lynch in 1902 aud
of Sir Roger Casement in 1916, all prosecu-
tions in England since 1848 for treasonable
offences have been made for felony under
the act of 1843.

Now, with that short introduction, we might
come fo the clause before us., 1 would like
to make first of all the following points
with regard to clause 46 (1) (e). The first
point is that there is no provision in the
present law which Is in the same terms as
paragraph (e} of clause 46 (1).

Thke second point is that the Criminal
Code revision commissioners apparently con-
sidered that the Official Secrets Aect, which
provided 2 maximum punishment of 14 years,
was not adequate to deal with modern
problems connected with the unlawiul com-
munication of information to agents of states
otiter than Capada.

The third point is that as recommended
by the Criminal Code revision commission
and as introduced in the Senate as Bill No.
H-8, the provision was as follows:

Every one commits treason who, in Canada,

{e} conspires with an agent of a state other than
Canada to communicate information or to do an
aet that is likely 1o be prejudicial to the gafety
or interests of Canada:

The punishment authorized was death or
imprisonment for life. Now, when one says:
“death or imprisonment for life” it means
that it is a different kind of. death penalty
from that provided now in the code for
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tnurder, which is a mandatory death penalty,
with a judge not having any choice but
to impose it. The penalty of death or im-
prisonment for life with no minimur, means
that the judge in a case can, if he sees fit
to do so, impose a death penalty or he may
impose life imprisonment or such lesser im-
prisonment as he in his wisdom may see fit,
which may be imprisonment for a week or
a day; so that there is a vory great deal of
difference between a mandatory death penalty
and the penalty that was first named in this
pill -8

Mr. Knowles: The minister is commenting
on the meaning of the words “liable ta”?

Mr. Garson: Yes, that is right.

Mr. KEnowles: Would he care to elaborate
further by pointing out the position of 2
judge in a case where the punishment is
death only. He has referred to a case where
an accused is liable to life imprisonment.

Mr, Garson: If I recall correctly, I think
the code says that for the crime of murder
the convicted man shall be sentenced to
death.

Mr. Knowles: That is clause 206,

Mr. Garson: Yes, that is clause 206. My
hon. friend has it before him, no doubt. Then,
the section in the presemt code, 263, 1s as
follows:

Every one who commits murder is guiliy of an
indiciable offerice ang shall, on conviction thereof,
Le sentenced to death,

it does not say that he is “liable®; it says
that he shall be sentenced fo death.

Mr. Knowles: Perhaps the minister would
clear this up. He made it clear with regard
to punishment for treason, where the punish-
ment is a liability to life imprisonment, that
a judge might make it for a lesser period—
such as, as he suggests, only one weelt, What
iz the position of the judge where the punish-
ment is a liability io be put tc death, and
where no aliernative is stated? What is the
lesser punishment in that case?

Mr, Garson: I do not think there is any
such sentence. Where a mandatory death
sentence is authorized in the Criminal Code
it says that, upon conviction for murder, he
shall be sentenced to death.

Mr., Knowles: I am referring fo clause
47 (1) (a>—unless that is one of the clauses
the minister is amending.

Mr. Garson: It says that he shall be liable
to be sentenced to death. Wetll, T would want
to consider that point. I do not think it has
ever been raised bhefore. It does not say
“shall be". I would want to look at it and,
if I may, to comment later.
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I think it might be of some service if we
were to compare the form of wording used in
Bill H-8 with section 3{1) of the Official
Secrets Act, which provides as follows:

It any person for any purpese prejudicial to the
safety or interests of the state

{a) approaches, Inspects, passes over, or is In
the neighbourhood of, or enters any prohibited
place; or

(b) makes any sketch. plan, model or note which
is calculzted to be or might be or is intended to be
directily or Indirectly useful to a forelgn power: or

(c) obiains, collects, records, or publishes, or
communicates 1o any other person any secrel
official code word, or pass word, or any sketeh, plan,
madel, article or note, or other document or infor-
mation which is caleulated to be or might be or
is intenced to be dlrectly or indirectly useful to
a foreign power;
he shall be guilty of an offence under this act.

Now, the provision was discussed in the
Senate banking and commerce commnittee, but
the committee did not report. So that no
recommendation was made either in favour of
or against the provision. When the bill was
introduced in the Senate for the second time
as Bill “O"—it was first of all introduced as
Eill H-8, and then died on the order paper,
and was revived as Bill “O"—the provision
was in the same form I have aiready
indicated. The Senate banking and commerce
commiitee, to which the bill was referred,
thought at first that the paragraph was too
broad and, secondly, that the conduct referred
to in the paragraph was no{ such as should
be defined as treason,

Actually the Senate removed paragraph (e)

_from clause 46 and inserted it in clause 50

as paragraph () in a changed form, reading
as fpllows:

Every one commits an offence wheo

tc) conspires with an agent of a state other
than Canada to communicaie information or feo
do an act that is likely to be prejudiciat to ihe
safety of Canada. :

Now, by transferring it to clause 50 it
made the punishment applicable to it a
period of 14 years imprisonment. The pro-
vision was then introduced in the House of
Commons in the form, naturally, in which it
had left the Senate. In due course it went
before the special committee of the house at
the last session.

The special committee did not agree with
the change the banking and commerce com-
mittee in the other place had made, and they
further amended the paragraph so that it
took the form that it now takes in the bill
pefore us. That is, as my hon, friend can seg,
the form in section 46 (1) {e) as it now reads.
Perhaps I might comment upon that word-
ing. It is quite different from the original
wording and says:
without lawful suthorlty, communicates or makes

available to an agent of & state other than
Canada,—
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And then, instead of the single word
“information” it particularizes as follows:

—military or scientific information or any sketch,
plan, madel, article, note or document of a military
or selentific character that he knows or cught ta
know may bhe used by that state for a purposze
prejudicial—

Not tothe “safely and intercsts of Canada”, i~

which is 2 rather vague expression, but--
—to the safety or defence of Canada.

Thiz makes it clear that it was military
and scientific information relating to the
safety or defence of Canada which was
prohibited,

The relevant amendments that were moved
in the House of Commons special comrnittes
were moved hy the hon. mcemhber for Van-
couver East, and the former member for
5t. John's West, Mr. Browne, and the former
member for Gloucester, Mr. Robichaud. The
effect of the amendment was to restore this
provision back to the treason section, but to
narrow it substantially from the broad and
less certain terms in which it had been set
out when it was before the Senate,

I have already indicated in the house ihat
the government felt under an obligation,
when introducing Bill No. 7 at the present
session, to introduce it, with a few minor
typographical corrections, in the exact form
in which it had been reported upon by the
special House of Commons committee at the
last session, so that the house would know
that Bill No, 7 was the bill which had been
considered by the parliament of Canada in
a preceding session, and that if came fo us
again in the exaet form in which the HMouse
of Commons special committee had passed
upon it. .

We in the government thought that if we
had any views of dissent from the conclu-
sions of the House of Commons commitree
we should lay before the members of the
House of Commons the exact text upon
which the House of Commons committee had
passed, and then that we should bring in
amendmenis to this text which we in the
government proposed. In this way members
could judge what had been approved by the
House of Commons committee and would
know exacily what we were proposing to
change.

We in the government were quite deeply
concerned with the question of what was the
proper punishment for an offence of this kind,

How heavy the appropriate penalty should
be for the disclosure of military and scientific
informalion of this sort is a matter which
is not without very. great difficulty to deter-
mine/This new sort of treason is in lifie
) 'With‘lthe
. the offence of treason from what

[{Mr. Garson.]

it was in;
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great change which has come over :
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!rfeudal days when it might have been
act of disloyalty {0 a personal king, But today
tthere could be disclosure of information with

iregard to the H-bomb or the atomic bomb
{ which might have consequences much more:

!serious for the state than even a personal
{ attack upon the monarch. o -
Without detaining hon. members of this
committee with details I think I should say
that the government considered this prob-
lem at great length and also in a subcom-
mittee of the cabinet set up for that purpose.
We came to the view, which I will introduce
amendments 1o support, that a distinction
should be drawn between the offence when
committed in peacetime and the offence
when committed during wartime when it
would be of a particularly heinous character
and would be an act just as serious as adher-
ing to the king’s enemies. We knew that we
would be one of very few free nations which
imposed even on a non-mandatory basis the
death penalty for an offence of this sort in
peacetime. We therefore thought that the
penalty seclions of clause 48 should be
amended to provide that it would continue
to carry the present penalty, if the offence
were committed during a time of war, and
if committed during a time of peace it would
carry the penalty of 14 years imprisonment.

For these reasons, Mr. Chairman, I would
ask my colleague the Minister of Fisheries
to move amendments to clauses 48 and 47.
Before he does so, however, I would point
out that the amendmenis to clause 46 are
consequential to the amendments to clause
47, I think the amendments to clause 47 will
be self-explanatory buti if not I will be glad
to explain them,

The Deputy Chairman: I believe it would
meet with the approval of the eommittee if
these clauses were treated as a group and
discussed as a group and we can move the
amendments when ¢ach clause is reached.

Mr. Sinclair: Mr, Chairman, I move:

That subelause (1) of clause 46 be amended by
deleting paragraph (¢ and (g) and substifuting
therefor the following:

(1) conspires with any persen to do anytining
mentioned In paragraphs (a) to (d):

(g) forms an intention to do anything mentioned
in paragraphs (a) to {4} and manifests that intern-
tion by an overt act; or

(h} conspires with any person to do anything
mentioned in paragraph {e} or forms an intention
to do anything mentioned in paragraph (e} and
manifesis that intention by an overt act.

I would also move:

That clause 47 of Bill No. 7 be amended by
{1) thereof and substituting
! therefor the following: .
47 (1} Ewery one who commits treason is gulliy
of an Indictable cifence and iz lahle

—

an .
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{a) to be sentenced to death if he is gnilty of an
offence under paragraph (2), (b) or {c)} of sub-
sectlon (1) of section 46;

{b} to be sentenced to death or to imprisenment
jor life if he is guilty of an offence vnder para-
peaph (@), (f) or (&) of subsectlon (1) of
spotion 46;

{1 te be sentenced o death or to imprisomment
for life if he is guilty of an offence under paragraph
1ej or {(h) of subszection (1) of section 46, com-
mitted while n state of war exisis between Canada
and ansther country; or A

(d} to be sentencesd to imprisonment for fourteen
swears it he 1s gullty of an offence under paragraph
{el or (h) of subsectionr (1) of eection 46, comi-
mitted while no state of war exists between Canada
and another country. :

The Dapuly Chalrman: I will now put the
amendment relating to clause 46 ag moved

by Mr. Sinclair.

Mr. Fulion: Mr. Chairman, it is difficult {o
assess the exact eifects of these amendments
quickly but they do seem {o me to meet the
objections which have been advanced, par-
ticularly against the inclusion of paragraph
(e} as it at present stands in clause 46, sub-
clause (1), which may, as clause 47 stands
now, carry the possibility of a sentence of
death. If I understand the effects ovf the
amendment to the Criminal Code proposed
by the minister—if I am wrong he will no
doubt correct me—an offence under clause 46,
subclause (1), and paragraphs (a), {b), and
() will still carry the sentence of death, and
the offence under paragraph (e) will only
carry the possibility of a sentence of death
if committed in time of war. Even there, if
the cireurnstances are such that in the discre-
tion of the court it is felt inappropriate to
pass a sentence of death, then the accused,
if found guilty, may be sentenced teo life
imprisonment or a lesser term of imprison-
ment. That seems to be a sensible thing.

Further, if & person commits an offence
now contemplated under paragraph f{e) of
clause 46, subclause (1), when we are not In
a state of war he can only be liable to he
sentenced to imprisonment for 14 years or
such lesser term as in the court’s discretion
seems appropriate. ‘That also seems to be a
sensible provision. But, in order that we
may understand the effects of the amend-
ments, may I refer to the proposed amend-
ments to clause 47 and ask the minister
whether by virtue of paragraphs (¢) and {(d)
of that proposed amendment the sentence of
death or of imprisonment for 14 years will’
follow, whether or not the information is
cornmunicated to the country with which we
are at war?

In other words it is now provided that if

2 state of war exists between Canada and

ancther country—it may be only onhe couniry

—then if a person commits an offence under

baragraph (e) of subsection 1 of section 46,
83276—232
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that is, if he communicates information teo
an agent of a state other than Canada, then
if we are at war with ancther eountry he
may be liable to be sentenced to death. It
would follow from those words, would it,
that that death penally would be imposed
even if the informatftion is communicated to
an agent of a country other than a country
with which Canada is at war? As I read
the proposed section or the proposed amend-
ment to section 47, that would be the effect.
I am wondering, however, whether that was
the intention or whether it was the intention
to provide that the penally of death would
follow only if the information was cominuni-
cated to an agent of a country with which we
are at war.

Mz, Garson: Bly hon. friend’s question
really divides ilself inte two paris. He said,
“Would the death penalty follow?” The death
penalty would not necessarily follow, This
is not a mandatory death penalty. So far as
the dealh penalty is concerned—

Mz, Fulton: I should have said that.

Mr. Garson: Y know, but T think it is im-~
portant to emphasize this. The judge has a
wide discretion here to fit the penalty fo
the crime, depending upon the evidence that
comes before him, from a non-mandatory
death penaliy if the evidence is heinous
enough to warrant such a sentence down to
a very slight terrn of imprisonment if it is
not heinous at all.

Mz, Fulion: There is room for that
discretion.
Mr., Garson: Yes. I am sure my hon.

friend is clear on that point. With regard
to my hon. friend’s other question, while the
section clearly states “while no state of war
exists between Canada and another country,”
it is nol necessary that the accused person
should convey the information to a citizen
of the eountry with which we are at war. 1
am sure that any person whe is familiar,
even on g novel-reading basis, with espionage
and counter-espionage these days, knows
perfectly well that there is no guarantee that
if information of this sort is passed cut fo
an agent of country A, it may not be de-
signed from the very first to end up with
our enemy couniry B; and that the purpose -
of disclosing to country A in the first place
was that it might be passed on to enemy B.

I am sure that my hon. friend is also
aware of one other faet. If we proceed under
the Official Secrets Act, most of the prohibi-
tions are outright prohibitions in connection
with which mens rea does not have to be
proved. But wnens rex has always heen an
essential ingredient of the crime of treason
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and mens rea would have to be proved in
the present case. That would be the greatest
protection that the accused could have

because it would have io be shown that, in -

the terms of the statute, he, with a gullty
mind and “without lawful authority™, com-
municates this information. This can hardly
be said to be unfair to the accused. When
the crown must go to this extent fo prave iis
case against the accused in order {o secure
his conviction, even although the information
which is disclosed was fo a citizen of some
country other than the one with which
Canada was at war, I think it can hardly be
said to be unfair to the accused.

Mr. Fulien! Then I think we are clear that
in the case of communicating information
under paragraph {e), if it is done at the time
when Cenada is at war with another country,
and then if, let us say, it was communicated
directly to an agent of that country with
which we are at war, it Is possible to impose
the death penalty. It is also possible fo
impase the death penalty even if the informa-
tion was not communicated directly to that
country but was communicated to a third
ecountry with, let us say, the intention that
it should go io the couniry with which we
are at war; there would still be room for the
dezth penalty, under those circumstances. If
as the minister has said, the offence itself was
less heinous and amounted to a careless com-
munication of information to some other
country with which we were not at war, then
there would be room for the pensalty of
impriscnment for life or such lesscer term as
might be thought to be appropriate.

But if there is no war at all-—and I presume
thic means a state of declared war; and that
would be important to determine—then for
the oiffence contemplated under section 44,
subsection 1, paragraph (e}, there is no
possibility of the death penalty.
correct there, then I think the other points
which I should like to ask the minister to
clear up are these. Iz it necessary that there
should be a declaration of war, or do the
words ‘“state of war exists” cover such a
situation as the Korean war which I prefer to
call a war although it was not a declared
war but was covered, I think., in an earlier
amendment in 1951 by the term ‘state of
hostilities existing between the armed forces
of another country and Canada”? 1Is that
situation contemplated in paragraphs (¢} and
) of the proposed amendment to scction 477

Mr., Garsen: The answer is ne. 3y hon.
friend can examine for himself the basis
for that answer by comparing the wording
of subscction 1, paragraph {c) of this same

EMr. Garson.d

-and paragraph

I I am
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section which covers the XKorean situation
{e) of that subsection.
Paragraph (c) reads as follows:

Assists an enerny at war with Canada,—

That is 2t war in the same sense that we
have been discussing it in the section before
us. .

Mr. Fulion: Yes.

Mr, Garson: The paragraph continues;

—or any armed forees against whom Canadian
forces are engaged in hostilities whether or not a
state of war exists between Canads and the country
whose forees they are; .

Mr, Fulion: Yes.

Mr. Garson: That is the situation in Korea.
My hon. friend can see that that is a very
different set of words from the set which
is usad in section 46, subsection 1, para-
graph (e}

Mr. Fulion: I suppose that in the case of
communicating information, if it was to a
country with whom, while there has been
no declaration of war, nevertheless our armed
forces are engaged in hostilities, then there
would be the chance of laying the charge
undcer either paragraphs (¢} or (e} because the
mere communicating of information might be
sufficient to assist the armed forces against
whom Canadian forces are engaged In
hostilities. There would be room for an
alternative charge, would there not? Here
I am thinking of the reverse of the situation.
In the one case we are trying fo modify the
penalty. But here T am thinking of a situation
where information is communicated for the
deliberate purpocse of assisting an enemy
country, a country which is in fact an enemy
although no declaration of war has been
made, a country with which we are engaged
in hostilities, ¥ think my doubt is cleared
up to some extent, We are forced to think
out loud, as it were, because this amendment
has jusi been handed to us. I think my
doubt iz cleared up by the fact that there
would exist the option of laying a charge
under paragraph (¢) if we wanted to ensure
the heavier penalty in a case of that sort.

Mr. Garsen: I would suggest to my hon.
friend that if he reads paragraph (c) cor-
rectly he will see that it would be guite
difficult, I should think in most cases, to
prove the offence against the accused because
the assistance under paragraph {c) is the
assistance of the armed forces against which
Canada is engaged; and it would have to be
shown that the information in question was
of assistance to the armed forces, I am not
saying that it is impossible t¢ prove that
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information was of assistance to the armed
¢orces, but I should think that in most cases
it would be more difficult to prove that than
it would be to prove that the accused had
communicated contrary to section 46 (1) {e)
to & state other than Canada information of
o military or scientific character that he
knew or cught to have known might be usazd
by that state for a purpose prejudicial to the
safety or defence of Canada. In- order to
prove an offence under 1 (o) he would have
to prove that the information cormunicated
would assist the armed forces. 1f he could
not prove that, the case would fail.

Mz, Fulton: I am not very happy abont this
although I do nat know whether it is a funda-
mental objection, 1t does seem to me, how-
ever, that by the amendment we have pre-
cluded the possibility of the death sentence.
Again I want to be careful of my words
becaluse to some extent we are thinking out
loud and trying to sort this thing out, but is
it not a fact that if these amendments carry
we have precluded the possibility of the
death sentence against a person who com-
municates information of a military or scien-
tific nature which is designed to assist the
country with the forces of which our Cana-
dian forces are engaged in hostilities, al-
though no declaration of war has been made?
Under (&) now, Tor the death penally to
follow there must be a declaration of war
and the communication of information must
be made under those circumstances, If, as in
the case of Korea, there was no declaration
of war and information had been communi-
cated directly to North Korea or commumnist
China designed to assist them and they are
not an enemy in the usual sense of the word,
then if it did not actually direetly assist their
armed forces it seems to me we have pre-
cluded the possibility of the death sentence
although an act, which seems to me o be a
highly treasonable one, has been committed.

Mr. Philpoti: I should like to ask a ques-
tion on this same section, We have all
received a great many communications from
ditterent organizations in Canada about Bill
No. 7, but there are no sections concerning
which we have received communications
about which there is so much confusion as
this particutar one and the ones having to
do with labour. There is a widespread im-
pression abroad that in this case the new
section is more drastic than the old ong, but
I think anyone who examines the section in
the code as it now exists will see quite
clearly that the new section is not as drastic
as the old ome. .

For instance, I as a newspaperman might
be sent to Kenya and my sympathies might
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or might not be with the Mau Mau. If I ecame
back to Canada and wrote in favour of the
Mau Mau then I would come under section
74 (i) of the Criminal Code as it now stands.
That subsection reads as follows:

assisting any public enemy st war with His Majesty
in such war by any means whatsoever,

Under that section I would be liable to the
final penalty. Under the new clause I would
have to essist an enemy at war with Canada
or armed forces against whom - Canadian
forces are engaged. It is much more
restricted than under ihe old code. I was
not in the house when the action was taken,
but I for one have never been guite clear
why this business of invoking war penalties
when we were in a state of war which we
had not declared was ever put into the code.
It has always seemed 1o me that we got off
on the wrong foot and made a lot of {rouble
for oursclves in fichting the war in Korea.
We never did come right out and call it a
war and T for one, without further illumina-
tion on the point, think that we ook a wrong
step. )

It seemed to me that we followed too
closely the example of the United States
which wanted to bring in that thing they call
a police action without having to get a
declaration of war from congress. I{ seems
to me that we should declare war if we
are going to have to fight a war. We should
declare that a state of war exists and get
away from many of these difficulties that.
arise from different penalties applying with
respect to a declared war and an undeclared.
war. TFor my own information I should cer-
{ainly like to hear from the minister why-
we ever did that with respect to Xorea..
Would it not have been better to declare
war and be done with it? :

Mr. Garson: If I neglect to answer some-
part of someone’s question I hope the person
will bring it to my attention, To answer
the question of the hon, member for Van-
couver South first, I must say that the decla-
ration or non-declaration of war does not
come under the Department of Justice. Al
that comes under the Department of Justice
is the legislative containment of the resunits
of the non-declaration of war. This is what
we have tried to do in clause 486.

Addressing myself to the guestion raised by
the horn. member for Kamloops, it seems {o
me, although I am very far from being an
expert in this field, that where there has
been no formal declaration of war the only
basis you have for the imposition of penal-
ties upon a traitor in relation fo what is going
on, for example, in Korea is the basis we
have stated here in clause 46 (1) (). We
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only arrived at the wording of this clause
after the most careful consideration. Whas
is it we are involved in? We are engaged ir
hostiiities. That is all that we can say ths
fact is. There is no deelaration of war, ns
state of war recognized according to thz
rules of international law., All there iz iz
a siate of hosiilifies, and that is the basie.

Actually, to get down to moral reality, the
only information that will come within the
status of the activities in which we are
engaged is information which will assist the
armed forces wilh whom we are engaged in
hostijities. That is so not only for the rezson
I stated before but alsc for this reason. At
a certain sector of the battlefield we may
happen to be engaged with forces A of one
counlry, with forces B of another country
and with forces C of z third country. In =
month or so forces C may go some place else
and not be engaged there at all. We have o
deal with the facts as they are from time
to time in the hostilities, That is the only
basis we can have for the use of a penzlty
against a person who discloses informa‘ion
of that sort. In the great majority of cases
I would think that if information is given
to North Korea or to Red China in conneec-
tion with the hostilities, it is more than likely
that the information given to them, in rela-
tioh fo mere engagement in hostilities as
distingurished from a state of war in law, will
be in rclation to the armed forces. Indeed
if information is piven which is of value to
the North Korean state apart from military
activities then there is no reason in principle
why that act should be any more culpzble
under clause 48 (1) (¢) than if the same.infor-
mation were given to any other country with
which we were not at war.

Mrx. Blick: I do not want to make it ‘oo
difficult for the rainister, but there is a possi-
bility that Great Britain may be at war with
a country and we might not. What happens
then? Does the section apply? For instance,
Great Britain has recognized communist
China, and we have not, so there could be
complication in that respect. How would
the section be interpreted if information were
given to a country which we did not recog-
nize? If we were not at war with a coun-
try, then the person giving the information
could only receive a sentence of fourteen
years; he could not get the death penaliy.
We are making the law now for the future,
and not for the moment.

Mr. Garson; The answer to that guesiion
is that Canada is an autonomous nation.
When we are talking about being at war
within the terms of this section, we are
talking about Canada peing at war and not
Great Britain being at war.

{Mr, Garson.}
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Mz, Fullon:

It has nothing to do wiilh
recagnition, :

Mr. Garson: I was going to say that a
counfry like Canada need not recognize a
country in order not to be at war with that
country. And it is the fact of Canada being
&t war or not being at war which will deter-
mine the penalty to be imposed upon a person
found guilly of communicating information
contrary io clause 46 (1) (e). But.if not being
legally at war our forces are engaged in
hostilitios with other forces then assistance
to these hostile armed forces if proven will
constitute an offence under clause 46 (1) (o).

Fr. Fulton: T think the minister has cleared
it up satisfactorily.

Mr, MacInnis: I feel it is rather late in the
day to discuss how we happened fo get into
the Korean war, and I imagine that none of
us, despite the very unsatisfactory way in
which it went, would wish we had not Egonie
inte it. Today we are trying to legislate for
the offence of treason in the light of condi-
tions irto which the relationship between the
nations of the world have brought us. I was
glad to learn that this section had glven
concern to the cabinet, because I did not
think the cabinet as a whole ever had time
to give detailed thought to matters of this
kind,

The point with which I find fault in sce-
tion 48 is paragraph (). I understand that
when this provision appeared in the earlier
draft of 1he bill in the other place they
deleted it. Paragreph (g) reads:

(g} forms an Intention to do anything menh-
tioned in paragraphs (a) to (e) ...

I understand that with the amendments
offered that will be changed to *“forms an
intention {0 do anything mentioned in
paragraphs (@) to ().”

» and manifests that intertion by sn overt act.

How could it be ascertained that a person
had formed an intention to do something if
he did net manifest that intention in an
overt act? I notice the Minister of Citizenship
and Immigration indicating he could do it in
writing, but the writing itself would be an
overt act. I do not believe we should have
in this bill any provision relating to forming
intentions to do something, I think we could
meet the situation equally well by an amend-
ment to clause 46 ) by saying, “every one
commits treason who, in Canada, conspires
with any person to do anything mentioned
in paragraph {a) to (e).” I should like to see
the minister remove paragraph (g) altogether,
and also the implication that would have.

This phrase “forms an intention” sticks in
my crop. I do not see how in the world you
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are going to conviet 2 person of an intention
if that intention has not manifested itself in
an overt act.

Mr. Knowles: At the ouiset, Mr. Chairman,
I want to say that like some of the others
who have spoken I am glad to note the
amendments the government proposes to
make to these sections, I feel it should be
pointed out, however, that when one studies
them closely there Is really only one change
being made. So far as the crimes listed in
paragraphs (a), (b} and (¢} arc concerned, they
are still punishable by death or life imprison-
ment. The only change that is being made is
with respect to communicating information
under certain circumstances. In time of war
that is still punishable by death or imprison-
ment, but in time of peace that act is punish-
able by a sentence of only fourteen years.
I see the minister agreeing with me that the
latter is the only change tbat is made by the
amendmentis that are now proposed to the
commities,

As hon. members know, most of us in this
group question capital punishment itself, and
in my thinking that carries over intoc this
section of the Criminal Code. I had hoped the
minister would be prepared to go farther than
his amendments suggest, although that dces
not detract from my welcoming those amend-
ments. In respect of the one change that is
made by the two amendments, namely, that
the maximum senience of fourteen years be
imposed in the case of communicating infor-
mation in peacetime, I feol constrained to
point out that that senience seems to have
been chosen to parallel the sentence of four-
teen years that is provided in clause 62 of the
bill with respect to sedition.

I point out that the sentence under that
clause was only twa years up until 1951, when
it was increased to seven years, and it is
now being increased to fourfeen wears. It
does seemn to me that, bearing in mind the
circumstances under which a person might be
convicted under thizs section, the length of
sentence is rather long. I hope that might be
looked at still further.

T am glad that the member for Kamloops
questioned the minister as he did so that we
were able to get the picture clear as to the
meaning of the phrase “at war” in the amend-
ments being proposed. I think it is now quite
clear, although I must not speak for the
hon, member because I do not think he is as
salisfied as I am on that score, However, he
tan speak for himself,

The fact that the government has felt it
necessary to introduce a wording in these
new amendments that refers only to an actual
state of war prompts me to ask the question
as to whether any consideration was given
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by the government at this fime to the wording
of clause 46 (1) (). That wording of course
was put in in 1951, As the minister knows,
it was the subject of considerable debafe in
this house. Here again the hon. member for
Kamloops and I did not agree.

It seems to me there is still some guestion
as to what might be involved in the phrase
“assisting forces engaged in hostilities against
Canadian forces,” An example comes to my
mind. Some hon. members may think it is
far-fetched, but I lay it before the committee
in all seriousness. It has been said in this
house in recent days—and I am not trying
to revive another debate—that to argue for
the recognition of the present government of
China is to assist that government.

Mr. Garson: Assisting the government is
not the point; it is assisting the armed forces.

Mr, Knowles: It is pretty hard to distinguish
between a government of a country and its
armed forces, and I think that applies very
definitely to China. I know they do, but it
is not the case here. What is the position
of a person not in the parliament of Canada
where there is immunity, but of a citizen of
Canada, making a speech and urging upon
the government of Canada the recognition of
the present government of China.

Mr. Fullon: We are not engaged in hostili-
ties with them.

Mr. Knowles: T am glad my hon. friend
mentioned that. I know we are nof now
engaged in hostilities with them, but suppose
that had happened before the truce was
arrived at in Korea. Although we were not
engaged in hostilities against them even then,
it was alleged that armed forces of that
couniry were engaged In hostilities apainst
the forees of Canada. I wonder whether the
minister ecan say that under that circumstance
there is the possibility of one’s words, in this
land of free speech, being construed as in
violation of ¢lause 46 (1} (2? In other words,
Mr. Chairman, what T am asking is whether
or not consideration was given to the revision
of the decision that the government reached
when it brought in the 1951 amendments to
the Criminal Code.

Another point which I mention, just to
include it in this context, is of course the
one the minister wants time to think over.
He told me that a few minntes ago. I suggest
seriously that he does have to decide what
the position is in the case of a judge who
finds that the ccode offers only one senfence
that he may impose, namely, liability to
death, if the judge feels that the sentence
should be something less. The minister has
made it clear that where the possible sentence
is liability to life imprisonment, the judge can
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impose Imprisonment for a lesser period of
time right down to one week. But I put the
other gquestion. It is a serious one. I do not
raise it facetiously at all. What is the posi-
tion of a judge in respect of the offences
which carry the punishment of being liable
to death, where the code provides no altern-
ative, if a judge feels that there should be
a lesser sentence?

I have one or two other points I want
to comment on with respect to clause 46,
and the last one T shall comment on is the
one ihat my colleague, the hon. member for
Vancouver-Kingsway, had something to say
on a moment age. First of all, Mr, Chair-
man, I wonder whether subclause (f) as it
now appears in clause 46 (1} is necessary at
all, in view of clauses 21 to 24 of the code,
These are the clauses that provide generally
for parties to offences. Since they make that
provision gererally for all offences through-
out the code, why does (f) need fo be repeated
in clause 46 (1?7 I ask the same guestion
with respect to subclause (g) of clause 48 {1).
Why is it necessary, in view of the fact that
the point there seems to be covered in clauses
408, 407 and 4087

As I say, Mr. Chairman, there are those
and a number of other minor points that one
might raise; but I think the hon. member for
Vancouver-Kingsway has touched on the
most questionable part of this whole elause,
namely, 46 (1) (g}, which reads in the printed
version:

Every one commits treason who, in Canada,

() forms an intention to do anything mentioned
in paragraphs {a} to (e) and manifests that inten-
tion by an overt act.

I hope the minister will not mind an illus-
tration that now comes to my mind that I
should like {o lay before the committee, I
remember back about 19423 or 1944 when a
. very largely attended meeting was held in
the city of Winnipeg in the civie auditorium.
It was held under the auspices of the Cana-
dian-Soviet Friendship League. The principal
speaker on that ocecasion was a chap whose
name I do not recall at the moment, but he
was a major in the Soviet army and he was at
that time a military attachg& connected with
the Soviet embassy here in Ottawa, When
the spy trials were held later and the royal
commission rade its report, the name of that
military attaché, the wvery one who had
spoken at that meeting in Winnipeg, figured
very largely as having heen a key person in
what was covered in the report of the royal
commission. I wonder whether the minister
remembers who was chairman of that meet-
ing? By the grin on his face I know he
does. The then premier of Manifcba, the Hon.
Stuart Garson, was the chairman of {hat
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meeting. Y now ask the same Stuart Garson,
who is now Minister of Justice, to look at
the section of the code which he as Minister
of Justice is now piloting through this house.
This is what it says:

Every one commits {reason who, In Canada.
(g forms an intention to do anything menticned
In paragraphs {a} to (e) &and manifests that
intention by an overt act, '

That clause does not say how closely the
overt act has to be related to the alleged
intention. I wonder whether the overt act
of the Minister of Justice, the then premier
of Manitoba, in giving his blessing 1o that
particular person could be regarded as mani-
festing the fact that he had formed an inten-
tion, without lawful authority, to communi-
cate or make avallable certzin information o
another state.

Mr. Philpott: Come, come!l

Mr. Knowles: T hear some people say “come,
come'!

Mr, Abboti: What is an overt act?

Mr.
that—

Mr, Philpott: Will the hon. member permit
a question? Would he level the same charge
at the Right Hon. Sir Winston Churchill for
having had meetings with Stalin during that
precisely same period?

Knowles: I hear people suggesting

Mr. Knowles: No; T am not suggesting that
any such charges should be laid against the
minister. It is precisely because T think
such charges should not be laid against Sir
Winston Churchill, or against the Minister of
Justice, or against the hon. member for Van-
couver South for some of the things he has
written for the Vancouver Sun, that I con-
tend that language such as this should not
be in the Criminal Code, '

The hon. member for Kamloops wants to
know how the minister becomes involved,
how the former premier of Manitobha is
covered by this clavse. This clause refers to
a person having formed an intention o do
anything mentioned in the whole paragraph,
including conspiring. Poes the overt act to
which I have referred indicate that the Min-
ister of Justice, who was then premier of
Manitoha, and chaired the meeting, had
formed the intention to conspire with the
special speaker on thai occasion to do some
of the things prohibited in this section?

Some hon. members may take a certain
amount of amusement out of this; even the
Minister of Justice is amused. But I suggest
something like that is no more faniastic than
some of the things that have happened in
this country. What I want to speak about
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chiefly in this connection will be more ap-
plicable when we reach the sections on sedi-
tion. However I should like to make a passing
reference to the subject at thiz time.

I suggest it is no more fantastic that the
Minister of Justice be charged under this
section with an overt aet, having chaired
that meeting, which might have been regarded
as manifesting an intention to conspire with a
certain person, than it was to lay a charge of
conspiracy against the late J. 5. Woodsworth
for quoting passages from the book 6f Isalah.
It is not one hit more fantastie, in fact it is
not as fantastic as that was.

Mr, Pickersgill: It never went to irial.

Mr. Knowles: The hon. member for Bona-
vista-Twillingate—pardon me, the Secretary
of State—says the case never went to trial.
1 know; because a similar charge against
F. J. Dixon was heard first, and he was
acquitted. So J. 8. Woodsworth was given
a stay of proceedings, proceedings which
were never dropped. That stay of proceed-
ings was with him as long as he lived. And
through most of those remaining years he
was a member of the House of Commens for
the constituency of Winnipeg North Centre,

I submit this is not as facetious or as fan-
tastic as some hon. members think it is. What
we have here is legislation which, in my
view, appreaches thought control. We have
legislation that gets at people, not for what
they do but for what they think or what
ihey intend to do. I submit that is going too
far.

1 enjoyed the minister’s speech when we
began discussion of this section, particularly
the historical treatize he gave us concerning
the development of the law of treasom. I
noted in particular the way in which he
pointed out that it has moved from a con-
cern for the persons of those who wear the
crown to a concern for society as a whole.
I also noticed his telling us that the range
of offences that could be regarded as treason
had been narrowed. He pointed out that in
the early days there were various offences
which are nmow considered as felonies but
which, in those days, were treason,

My gquarrel with section 48 is that, to an
extent, it reverses that course of history. The
course of history has been to narrow the field
to such things as attacks on the person of
the sovereign, and to the actual waging of
war or the aiding of an enemy of the state.
In section 46 we have a broadening of that
arrangement to include the change made in
1951, and to include also {he phrase to
which I have been objecting more partic-
ularly, and which I have called legislation
with regard to thinking.
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While I am on my feet, despite the fact
that it was my infention to make this refer-
ence when we reach the seditiom clause, T .
should like to say a word abowmt another
former member of this group wha, like J. 5.
Woodsworth, my predecessor in the consti-
tuency of Winnipeg North Centre, had the
distinction of being charged with seditious
conspiracy. I am sure all who Eknew him
were indeed sorry to learn the news last
night, and to read in the press this morning,
concerning the death of the former member
for Winnipeg North, Mr, A. A, Heaps.

I think it is highly significant that we
should be discussing these sections at the
present time. The law can somelimes be
wrong. Those who enforce the Jaw can be
wrong. This country has had many instances
where people who were charged under sec-
tions like this have been able to show to the
country that they were its real palriots, its
foremost eitizens. I am pleased to have this
opporiunity today to pay my iribute to the
work that was done in the council of the
city of Winnipeg and here in parliament for
many years by the former member for Win-
nipeg North, Mr. A. A. Heaps.

Mzr. Nesbitt: Mr. Chairman, I, for one, am
very sorry to see the minister proposing cer-
tain amendments to section 48. I feel {hat
the section as it stands in the proposed code
is quite adeguate, My reason for saying this
is that I cannot help feeling that a wvery
unrealistic attitude is being taken concerning
the word “war”. -1 know there are plenty ot
legalistic niceties as to whether we are at war
or are not at war with a country. But the
situation in the world today is not the same
as it was a hundred years age when people
sent a hice, formal declaration of war.

The present situation of the world is, I
suggest, almost unigue—and I believe the
minister would agree with that stalement.
One may apply the various gradations of war
—hot war, cold war, lukewarm war, unde-
clared war, hostilities—everything else. I
think it is time we took & good look at what
the situation really is. We were not a few
months ago technically at war with commu-
nist China or with North Korea. But we had
men fighting over there, men who died there.
Yet we were not at war with them, of course!

Then, at the present time we are not tech-
nically at war with Russia; but to say the
least, I cannot help feeling that there is a
certain tension between the fwo countries.
Let us suppose that Mr. X sells secrels to
Russia or to some of her satellites concerning
cur radar defence in northern Canada, or
about weapons we may have, which he knows
perfectly well would be a procedure detri-
mental to this country and the United States.
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At the present time he would go to prison,
under the suggested amendment, for only
fourteen years. I am sure there are many
members in the house, who, whether they
choose to say so or not, would agree with
me when I say that a penalty of fourteen
years for a person who sold secreis concerning
our radar defence either fo Russiza or to
Poland, or to some other country, would not
bhe sufficient. h

I cannot understand why the minister has
made the change in this section. I know that
during the past few weeks and months we
have been bombarded with letters {rom the
Canadian peace congress, and all sorts of
cther organizations, some of them genuinely
sincere and believing that they are taking a
proper procedure. One hears all sorts of
stories about some mythical scientist who
might by some accldent comrunicate some
form of information in the field of medicine
1o another country, and bring himself under
this section.

I suggest however that in the present word-
ing of the clause, prior to the suggested
amendment, there is wide encugh scope for a
judge to make a proper decision in the mat-
ter of penaliy. :

Only in the very extrome case, such as the
one I have cited where someone sclls Cana-
dian radar network secrets to Russia, would,
I imagine, the death penalty be conlem-
plated. But I cannot for the life of me see
why the minister proposes this change, It
is just playing right into the hands of the
propagandists who work on behalf of the
communists and fellow travellers.

Mr, Herridge: BMr, Chairman, I would like
to say a few words on this section before
the minister replies. I agree with the hon.
member for Winnipeg North Centre when
he made the comment that the amendments
introduced by the minister are at least a
slight improvement. However, it is wvery
difficuit to discuss the amendments if you do
not have a copy of them before you. Buf
in any event I rise particularly to support
the peint of view advanced by the hon.
member for Winnipeg North Centre and the
hon. member for Vancouver-Kingsway.

There are {wo major objections to this
particular clause. As the hon. member who
has just resumed hiz seat pointed out, we
have been bombarded In recent months with
communications, cards and briefs from trade
unions and other organizations interested in
clvil liberties and human freedom. I recelved
one from the study group at Carleton Col-
lege which presents in guite an excellent
manner their criticism of the clause we are
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now discussing, I do not believe, Mr. Chair-
man, that I can do better than just quole
briely from tiheir J}etier because they
emphasize, in other directions, the wvery
points raised by the hon. member for Win-
nipeg North Centre and the hon. member for
Vancouver-Kingsway. I believe this is a
very thoughtful presentation with respect to
these proposed amendments to the Criminal
Code, bul before dealing with their specific
objections I want to read a short iniroduc-
tory paragraph from this letter which was
formulated by a studeni Christian movement
study group at Corleton College in Ottawa.
I presume this letter was sent fo every hon.
member in the house. This paragraph reads:

Generally speaking, however, we feel guite defi-
nitely that certain civil rights are heing infringed
upen. We realize that Cenada, woth internally and
externally, Is attempting to adjust herself to chang-
ing world concitions, But even in these troubled
times, basic freedoms, dear to our democracy,
ghould not be forgoetlen, War hysteria is 8 pheno-
menon which, unchecked, could threaten the wery
foundcations of our democratic way of life, In
irying to protect ourselves zgalnst forces which are -
the embadiment of Injustice 2nd totalitarianism we
must not become unjust and totalitarlan ourselves.

I am sure all hon. members in this house
will agree with those sentiments. ‘The letter
continues:

We feel that our findings are well worth your
consideration and trust that you will serlously and
conscientiously read our obhjections,

The Ietter continues with
clause 46 dealing with treason:

(1} Every one commits ireason, who in Canada
{c) e&ssisis an enemy at war with Canada, or any .
armed forees pgainst whom Canadian forces are
engaged {n hestilities whether or not a state of war
exists between Canada and the country whose
forces they ere.

After guoting that section they go on to
offer these eriticizms:

We do not object fundamentally to the phrase

“assizsts an coemy at war with Canada” but we do
ohject to the remainder,

respect  {o

I have received represenfations from a good
many people who do. The letter continttes:

We do not question the right or the neeessity
of the crown to exercize vigilance In a time of
international tension. We do not econdone those
who commlit treason by helping an enemy al war
with Canada. But is not a wide interpretation
pussible here? First of all, what does “assists™
mean? Justice Minister Garson hay said (House
of Commons Debates, June 1051 at page 48385)
“assisting means assisting in any way whatever™.
This consideration aside. Saturday Night, Vol. 67
No. 37, editorialized on this clause under the head-
ing “Whnat's Treason Nowadays™ . . , “The exiremea
uncertainty and ohscurity of the new definition
of treason which maltes it cover, not merely assist-
ance to an ‘enlemy’ but alse assistance to ‘any
armed forces against whom, efe? . . . The
existence of a state of war., and consequently
of a defined encmy, i3 8 matter of proclamation.
The Queen tells her Canadian subjects to whom
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they may not lend assistance . . . No such offiefal
action is necessary to turn a legitimate action inte
treason when the test iz merely ihat the action
penefits any armed forces against whom Canadian
forces are engaged in hostillties”, .

There is also the important matter of considering
with how many countries Canadian Iorces are
presently engaged.

Of course, this was drawn up during the
Korean war. The letter continues:

No doubt Canadian forces are fighting Chinese
forces. Does this mean that a Canadian business-
wmzn who consigns a carge of non-war goods
to Fed China, even through intermediary countries,
is treasonous, or that & Canadlan labourer working
with the United Kingdem {for by section 46 (2}
tnis man would not have to be in Canada but anty
onc “who owes alleglance fo Her Maijesty in right
of Canada”} engaged in trade with Red China
would be fouad guilty of treason? We understand
+ha situation it is designed to cover. Even so, we.
de not feel that the situation justifies such varia-
tion in the definition of treason, a crime punish-
able by death.

I would like the minister to deal with
these eriticisms in his reply. The letter then
quotes clause 46 (1):

Every one commits treason who, in Canada,

(£} conspires with any person to do anything
merntioned in paragraph {d):

(g) forms an intention to do anything mentioned
in paragraphs (a) to (e} and manifests that inten~
tion by an overt actl,

1 thought the hon. member for Winnipeg
North Cenire dealt with that clause very well
and 1 completely agree with his remarks.
But ihe letter comments as follows:

Here an overt act manifesting mere intention
is punishable by death, or lfe {rmprisonment, for
example, It would appear that a person writing a
letier to an agent of a state other than Canada
arranging 2 meeting to communicate information
might be puilty of treason—even thoupgh the letter
was never matled. It would be a reasonable police
power to make the writing of such a letter an
offence. But to po this far “behind the harm”
and eall 1t freason i3 unjust and out of line with
the general tenor of our criminal law.

I believe the latier point is well taken.
I would Jike the minister when he replies to
the criticism of the act in regard to this
clause to give his opinlon of the criticisms

outlined in this brochure,

Mr. Eilis: Mr. Chairman, I think I should
call it six o'clock.

Al six o'clock the committee took recess.

AFTER RECESS
The committee resumed at eight o’elock.

The Chairman: When the committee rose at
six o’clock we were discussing clause 46 and
the amendment proposed by the hon. member
tor Coast-Capilano. Shall the amendment
carry”?

R3IZT0-—233

5, 1954 3877

Crimingl Code

Mr. Ellis: Mr. Chairman, I want first fo
comment on the remarks made by the hon.
member for Vancouver-Kingsway when he
spoke with regard to paragraph {g) of sub-
section 1 of section 46 which reads as
follows:

Every one commits treason who, in Canada , . .

(g) forms an Intention to do anything mentioned
in paragraphs {a) to {e) and manifests that inten~
tlon by an overt act.

I wholeheartedly agree with the comments
made by the hon. member. I think it an
jtnusual section for one fo find in our
Criminal Code. 1 think it indicates a depar-
ture from our accepted idea of our law. There
are several other sections on which I should
like to comment very briefly,

In paragraph (d) of subseciion 1 of section

46 provision is made that:

Every cone commits treason whe, In Canada,

{d) uses force or viclence for the purpose of
overthrowing the government of Canada or a
provinees;

I should like the minister to define the
words “force or violence”. Those two words
are perhaps open to wide interpretation. In
our own history I think we have witnessed
events which should point out the seriousness
of this particular part ot the section. In 1935,
I recall that a group of young men from
western Canada arrived in my own city on
the way to Ottawa to place before the govern-
ment their demands for work and wages. I
recall people in my own city who at that {ime
said, “These people are ne’er-do-wells: they
are out to overihrow the government and
to disturb constituted authority.” Indeed there
were many people In responsible posilions
who took that point of view. We know that
the end result of that episode was an unfor-
tunate riot. I draw that matter to the attention
o! the commitiee in order to indicate fhat
in recent history there have been times when
the interpretation of the use of force or
violence and the intent of individuals were
open to a great deal of question.

I do not think anyone who wanted to give
the matter any serious thought or whao
thought about it objectively would ever have
suggested that young, single, unemployed men
who were looking for work and wages were
out to overthrow the government of Canada
by viclence or force. But I remind the com-
mittee that in this country there were people
who said that. Indeed, editorial opiniong
were expressed to that effect and even ser-
mons were preached from some of our pul-
pits to the effect that the main purpose behind
this march was an atiempt to overthrow
constituted authority.

Trere have been other occasions when the
intent of individuals was open to guestion.
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The hon. member for Winnipeg North Centre
referred to the Winnipeg strike. In doing a
little bit of research and reading on that mat-
ter I have uncovered evidence pointing out
quite conclusively that there were many people
who at that time argued fhat the Winnipeg
strike was not an ordinary strike at all but was
an attempt to overthrow the government of
Canada by forece and violence. I draw those
two incidents to the attention of the min-
jster in order to indicate the seriousness of
the particular section and the need for a
clear-cut definition. I should therefore like
the minister to give a definition of the term
“force and violence” in connection with the
overthrow of the government, so that it will
be crystal clear as to what this section means.

Then in paragraph () of subsection ! of
section 46 reference is made fo communication
of military or scientific information, I think
the term “scientific information” is one which
should be carefully defined. In this world of
ours I think we realize that all information
and scientific knowledge is cumulative, and
that it is the result of investigation and re-
search being done by many hundreds or
thousands of scientists in all parts of the
world, We should thercfore be careful to
define our terms so that by no stretch of the
imagination will this provision restriet the
normal interchange of seientific information.
T can quite appreciate the intent behind this
section. Certainly none of us would approve
the transmitting of information of a highly
strategic character to any nation with which
we mmight be at war or with which our rela-
tionships are not altogether too satisfactory;
but I think we have to be careful in this
instance to make certain that we do not
restriet normal scientific advance.

I recall several years ago listening to a
University of Chicago round-table discussion
on a Sunday morning. At that fime the
sejentists in the United States swvere greatly
worried about tho activities of the govern-
ment in the country, particularly those of the
army, in restricting and censoring papers
which they wished to read at scientific con-
ferences. On this score I think the minister
should make clear to the committee just what
is meant by this term “scientific informatien”.

In paragraph (¢} of subsection 1 of section
46 we find the words “assists an enemy at
war with Canada”, Some other hon. members
dealt with this matter this afternoon. I think
the main thing here is to have a clear defini-
tion of what we mean by *assists”. The word
“asgist” has a broad meaning. In the light
of present-day conditions I think we ought
to be ecareful to make quite clear what we
mean, I think one hon. member this after-
noon mentioned the Mau Mau tferrorists in
central Africa to develop a point. 1 should
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like to indicate, perhaps by using this hypo-
thetical case, the danger involved here. At
the present time British troops are employed
in central Africa combating the Mau Mau
terrorists. It is altogether -possible that in
Grest Britain there are differences of opinion
as ta how the government should deal with
this particular problem. The official view
of the government seems to be that the ter-
rorists should be crushed and that the status
quo should be maintained in Kenya. There
maxy be ihose in the United Kingdom who
believe that the best way of handling {hat
situztion would be to make some improve-
menis in that country in order to meet some
of the difficulties or complainis which have
brought about this wave of terrorism. Indeed
there may be those who argue that the best
thing for Britain to do is to withdraw com-
pletely from that colony. There is a difference
of opinion.

At the present fime, if the section which we
are now discussing were the Jaw in Great
Britzin, a situation could develop wherein,
if tne offictal government position was that
the British government was going to use all
tLe military measures at its command to beat
down the Mau Alau menace, anyone in the
couniry who spoke against that policy and
who advocated, for example, the withdrawal
of Britain from that particular part of the
area, or who urged the government to guit
that avea, could be described as giving aid
and comfort to the Mau Mau terrorists and
therefore, I sugzest, could be held to be
guiliy of treason under the act.

Mr. Philpott: Oh no.

Mr. Ellis: Perhaps that is an interpretation
‘with which some hon, members will not
agree, but 1 suggest in all sincerity that it
could be interpreied in that way.

M=. Philpotif: Will the hon. member permit
a guestion? Surely not under the new act,
under the old act, but surely not under the
new act—

Mr. Elis: Mr. Chairman, I did net quite
get a guestion out of that. I heard a
comment. .

Mr. Philpott: I can make it a question.
When it is plainly stated that the enemy must
be at war with the forces of Canada, how ean
the hon. member get the Mau Mau terrorists
into that?

Mr, Ellis: I thought I had explained that I
am taking a hypothetical case. I am sug-
gesting what the situation might be if the
section we are now discussing were the law
of Creat Britain. I am taking the situation
over there. I am trying to get away from
this couniry because I realize that in this
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day and age it is very difficult to be entirely
objective on these maftters. I think we can
be a little more objective sometimes if we
make our propositions hypothetical and re-
move them from our shores. I think I made
my point quite elear. I am suggesting whas
could happen in Great Britain if the section
which we are discussing were the law of that
land.

1t an Englishman were 1o criticize his
government about Kenya or to insist that
the governmeni quit Xenya rather than
supporting the police action or punitive
measures being taken in that country against
the Mau Mau, he could be held Yable for
treason under this section.

Mr. Michener: Which section?

My, Ellis: The section we are discussing,
46. Subsection (¢) reads:; :
assizts an enemy at war with Canada, or any
armed forces against whom Canadian forces are
engaged in hostilitiez . . .

That is the situation I have been describing
with respect to England, and if this seciion
were the law in that land it would read:
assists an enemy at war with Great Britain, or any
armed forces agalnst whom Britlsh forces are
engaped in hostilities . . .

The Mau Mau could be consfrued as an
armed force and they are engaged in hostil-
ities against the British forces in Kenya.:
Therefore under the terms of this provision
persons in Great Britain who oppose the
policy of the government could be accuscld
of treason. Thzat is my suggestion to the
minister. He may disagree with that. When
he replies he may take a different point of
view, but from a reading of this section I
cannot see why the government could not
interpret it to include the kind of situation
I have just described.

In recent times we have seen police action
taken on behalf of the United Nations, and
I ihink perhaps we may see more instances
of that kind.

Mr. Fultem: Where? Indo-China?

Mr. Elis: With respect to the Xorean
situation, when it was decided that the United
Nations forces should go north of the 38th
parallel and move towards the Yalu river
that move was opposed by the British gov-
ernment, by the Indian government and by a
great many other governments. If this sec-
" tion had been in effect at that time a cilizen
could have been liable under it if he had
expressed disapproval of that particular phase
of the police action. I suggest that the
important thing we must remember is that
we do not want in any way to restrict the
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rights of Canadian citizens to express their
opinions on matters of policy, including
matters of foreign policy.

I realize there are many in this couniry
who are opposed o some of these sections
for different reasons than those for which we
are opposed to them. But regardless of who
may be in favour of this provision and who
may be opposed to it, I think we as members
of the house must use our individual judg-
ment and decide gbowt this section on its
merits. I should like to draw to the aitention
of the committee an editorial thaf appeared
in Suturday Night of Wlay 3, 1952, If is headed,
“What's ‘Treason’ Nowadays?” It deals with
these sections of the Criminal Code and reads
in part as follows:

Saturdey Night had no enthusiasm for those
amendments at the time when they were quietly
wangled into the code with the least possible
advance notice, and we have ne more enthusiasm
for them now, being convinced that they are poten-
tially dangerous to the freedom of the citizen.

We pointed out at the time the extreme uncer-
tainty and ohscurity ¢of the new definition of
treason, a crime punishable by death, which makes
it eover not merely assistance to an "enemy™
but salse assistance to “any armed forces against
whom Canadian forces are engaged In hostilities
whether or not a state of war exists”, The existence
of a state of war, and conseguently of a defined
enemy, is a matter of proclamation: the Queen
tells her Canadian subject to whom they tay
not lend assistance and when such assistance
beeomes treasonable, No such official action s
necesary to turn a legitimate action Into treason
when the test is merely that the zcotlon benefits
any armed forces against whom Canadian {forces
are engaged In hostilities.

Incidentally, this removal wof the distinction
between “hostilities” and “war” abolishes ai one
sweep all the “laws of war” as they have developed
aver the centurfes, and creates a new situation
to which no precedents or treaties concerning war
have any application. Among other things it is
not necessary that the Canadian forces in question
should have been ordered ints hostilities by any
action of the Canadian government; they may
have been plunged into them by the commander
of an allied but alien army. It may be ireascn to
ald zn armed force about which the Canadian
government does not even know that it is “engaged
in hostilities™ =against our forces, for the amended
code gays nothing about any actlon by the Cana-
dlan government whatever.

These amendments were drafted wvery hastily,
and upon the urgent Instigation of the United
States. They have been sharply crlticized by
many of the best liberal-minded lawyers of the
couniry. They should be very carefully overhauled
at the present sesslon.

Mr. Nesbitt: Would the hon. member permit
a brief question? Is the hon. member taking
into consideration the fact that it is necessary
under this section to have what is called
mens reag, a guilty mind? There has to be
the intention to do these things.

Mr. ElMis: I am nol going to get involved
in a legal discussion with my learned friend,
I am not a Jawyer and ¥ must confess that my
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interpretation of this law is that of a lay-
man. 1 will leave it to my hon. friend to
pursue his particular approach to this matter.

Mr. Knowles: We can give him the answer
from Tremeear later.

Mr. Ellis: I have read this editorial opinion
to indicate that there are many in this country,
apart from those people who have been de-
scribed by hon. members as submitting urgent
recommendations regarding this bill, who lagk
upen some of these sectiong as being very
serious in their effect, I think as members of
the committes we should look at this matter
from the standpoint of the rights of the in-
dividual Canadiar _itizen. I do not think that
in the past we have encountered any par-
ticular shorteornings so far as the Criminal
Code is concerned, Throughout our history we
have found it possible to take care of those
who have been guilly of treason against the
country.

This affernoon the minister gave a talk in
which he went back into the early history of
the crime of treason. I think what he said is
in itse2lf very good reason why we should be
most careful before we make any now de-
partures with respect to the ireason laws.
When a change in law is made I think it is
quite obvicus that there should be some
reason for that change. We in this group are
progressive people. We advocate change but
only when change is sbsolutely necessary, not
change just for the sake of change. When the
Criminal Code is heing revised and con-
solidated fthere should be particularly sfrong
reasons why any substantial change should
be made.

I believe the minister will have to agree
that during our long history—) am speaking
now of British history because after all zll
our laws have been inherited from the
British-—our laws have not failed to take care
of these cases of freason when they have
arisen. 1 feel, therefors, the minister should
have a very good reason for suggesting any
new deparfures in so far as this law is
concerned,

Mr, Pickersgill: Would the hon, gentloman
permit a question? Would he apply the same
princinle to the economic system?

Mr. Ellis: As I see it, we do apply that
principle.  We advocate change because,
from past history, the need for economic
change has been proven. We have had
serious depreszions in this country. In case
the hon. member's memory is short, there
were scrious economic conditicns in  this
- eountry from 1935 until 1941 which his pre-
decessors did not solve. We in this group
advocate change, and we do 50 because we
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know that change is necessary. If the hon,
member is prepared to accept the conditions
that existed prior to the outbreak of world
war II as being normal, then that is his
right but we in this group maintain that the
history of this country has shown the need
for a change.

If the minister can show us a great need
for a change in this particular section, then
of course that will go a long way towards
influencing our opinion eon some of these
things.

Mr. Garson: There is not any change.
Some hon. Members: Oh, oh.

Mr. Eliis: There is a great deal of change
here. I cannot quite accept that. I have not
the statuie with me, but it seems to me that
prior to the introduction of this bLill the old
act renuired that there be a declaration of
war before a person could be charged with
treasen. A person had to give assistance to
a nation with which Canada was at war,
whereas under the new section there need be
no declaration of war at all.

Mrz. Garson: I think my hon. friend is
labouring under a delusion because, so far
s this particular section is concerned, Bill
No. 7 re-enacts the law which my hon. friend
from Regina City is discussing as it was on
the siatute books at the time the bill was
under preparation; and the amendments we
introduced today are I take it all in the same
direction as the hon. member is thinking,

IMr, Fulten: In order to clarify the matter,
may I say that paragraph (c) is not new
because it was enacted in 1951. However, the
minister would not say that paragraph (e)
had been there before. I am not discussing
whether or not it is justified, but let us be
fair and say thai paragraph (e) is new law.

Mr. Garson: But paragraph (e} is not what
my hoi. friend from Regina City has been
talking about as I understand him. He has
mentioned elause 46 (1) (¢} and 46 (1) (@), but
he has not mentioned (e}, So far as (e} is con-
cerncd, the hon. member for Kamloops is
quite correet; but the points to which my hon.
friend from Regina Cily is referring as having
been changed contain no change.

Mr. Ellis: I am not talking about changes
in the last year or so. When we are finished
with this bill, as I understand it, this is going
to be the Criminal Code of Canada. There
are z few matters in connection with capital
punishment and lotteries that the commission
will have to decide, but my understanding
is that we are now revising the Criminal
Code of Canada. What I am saying is that the
provisions which we are now being asked
to pass are different from the law whizh has
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obtained in this country over the years. The
minister will agree with that, will he not?
I am not referring to what happened a few
years ago, but prior to world war 11 there
was a provision that made a declaration of
war necessary before a person could be
charged with ircason. Am I not correct?

Mr. Garson: In so far as clause 46 (1) (¢) is
concerned, but that was added {o the code in
1051. If I recall correctly it was changed at
that time, but it is not changed in this billL
This bill simply carries forward what was
introduced inte the law in 1951.

Mz, Ellis: I am not going to argue the
point of whether this was changed in 1951.
My whole approach to this bill is that it will
be the revised Criminal Code. It is {rue that
some of the changes made a year or so ago
are going to be incorporated, but whether or
not a particular change was incorporated
two years agn or more does not alter the
validity of the arguments which are being
raised now. We want this changed, and that
is my argument.

Mz, Garson: You want it changed back.

Mr. Ellis: Certainly, I am saying it has
been changed from the established practice.
Merely because the change was made two
years ago does not mean it was the estab-
lished practice.

With regard to this section, Mr, Chairman,
1 do fee! ihe objective which we should seek
in this committee is to make this country
safe from treason and espionage. I feel all
hon, members are agreed that we should
have good laws on our statute books to pro-
tect this couniry against those who commit
treason. When we have gone that far, we
must be extremely careful not to make the
laws so ambiguous or so difficult {o under-
stand that it might be impossible to apply
justly and thus create a lot of horderline
cases. There should be no possibility of any
misunderstanding. I suggest that there are
terms used in this section that are extremely
difficult to define exactly.

8¢ long as the section is in the form it is
now, it does offer some threat to the lberty
of the individual. Once we have protected
this country against acts of treason, it should
be our task to be just as zealous in removing
any possibility that this section could be used
to deny any Canadians the right to express
their opinions on matters of urgent public
importance.

Mr. McIvor: I know something about the
Winnipeg strike and the marches that took
place. One of the causes of this was section
98 of the Criminal Code. I thought then that
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section 88 should be obliterated, and when
our party came into power that was done.

Mr. Knowles: Not entirely.

Mr. Mclvor: 1t took away individual rights.
I do not see anything in this act so far that
would compare with section 98. So far as
the Winnipeg strike was concerned, I was
in favour of it up to a point. The strike was
won, and decidedly won. The strike commit-
tee did not use their grey matter or clse they
did not have any, If they had waited
another week it is the consensus of the
middlermen that the strike would have heen
won, What did the sirike committee do?
They called out the firemen; they <losed
down the waterworks; they called out the
milk wagons. They took over the government
of the city and then they issued cards by

. permission of the strike committee. Then the

middlemen in Winnipeg woke up. They
formed a committee of a thousand and that
is what beat the strike,

Those who are in charge of labour or those
who are fighting labour have to be fair. To
me the trouble then was absolute selfishness
onti both sides. Until we find some way to kill
absclute selfishness, there will be trouble.

There is one thing that I should like {o
say—

The Chairman: Order. T am extremely
sorry to Interrupt the hon. member, but I
wish he would confine his remarks to clause
48 and the amendment proposed by the Min-
ister of Fisheries.

Mr. McIvor: I do not mind being called to
order by you, sir, but there is one thing that
follows in clause 48, and that is the penalty
of death. I may be wrong, but I am one of
those who is not absolutely sure that we
should have the penalty of death in any case.
Thank you.

Mr. Fulion: I know wery well that the
minister will be anxicus to answer the argu-
ments that are being put up. . In so far as
the defenice of the government is concerned,
I am not disposed to rush to his rescue,
because he is capable of taking care of him-
self and the government does not deserve,
indeed if it needs any, help from this side
in respect of it own case. Bui because we of
the official opposition fake a rather differ-
ent view from the views expressed by the
hon. member for Regina City particularly, and
one or {wo others who have spoken, there are
some factors which are important to bear in
mind in order thai we may be fair in what
we are doing if we should enact this clause
in its present form or that of the amendment
suggested this afternoon.
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In the first place, in so far as subclause
(e} is concerned, it is important to bezr in
mind that it is not the government that is
going to be interpreting the clause. I may
interpolate here, thank God for that. But the
fact is that it is the courts that are going to
be interpreting the clause and are going fo
decide whether an overt act has been com-
mitted, or any other act, which indicztes
that the person accused has done someizing
with the intention of assisting an ensmmy at
war with Canada, or any armed forces agzinst
whom Canadian forces are engaged in hostili-
ties. Owing perhaps to the reluctance of shis
government to face facts, what used to pass
for or be called “at war” is now described as
“g state of hostilifies.” We have things c=1led
“states of hostilities” today and if we have
that state of hostilities, then it seems to me
that we have io take acecount of it in our
eriminal law, and that is what thiz zection
enacted in 1951 did, and that is I imsagine the
purpose for which it is being continued.

I suggest this alse to my hon. friends who
are concerned about the possible abuses of
+the section. I recall very clearly when the
wection was under discussion in this house in
1951 1 asked whether it would be possible
that it might apply to the case of a Cana-
dian who at that particular time was engzzed
in making broadcasts from North Korea in
favour of the enemy, and accusing the United
Nations' troops of indulging in germ warisre,
which to me is very close to trecason. if in
fact it does not constitute treason. I was
told at the time that it was the opinion of
ihe law officers of the crown that this sec-
tion was not sufficiently wide to make it

possible fo lay a charge against that persen -

when she might return to Canada. If thai is
so, then it seems to me that the effect of the
section is pretty narrowly restricted, and it
iz going to eover only genuine cases of trea-
son. 1t does seem to me that we should admit
in realismn the possibilities of treason under
the new set of circumstances, and that what
we have is called a state of hostilities instead
of a state of war. Therefore I am not very
much alarmed by the continuation of sub-
clause (c} which was enacted in 1951.

I should like to deal for a momen: with
subclause (g) which also has given rise 1o
concern zng express why it is that we are
prepared to support this clause in its present
form. It is being suggested thai fo provide
that a person who forms an iniention o do
anything mentioned in paragraphs (a} to (2}
and manifests that intention by an over:t act
is guilty of treascn is something that should
not be in our Criminal Code. I just poin:
out that it is in that form in almost these
words in section 78 of the Criminal Code,

[Mr. Fulton.]
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which has been there since at least 1206, if
not indeed since 1892, and which reads: -
}:v:ary one is gullty of an indictable offence and
liable to imprisonment for life who forms,—
Then there azre detailed cerlain intentions,
and it continues:

. . and manifests any such intention by conspiving
with any person to carry it into effect, or by any
cther overt act, or by publishing any printing or
wrising.

Therefore subclause (g} has been in the
law for guite some time.

Mr. Knowles: That does not sanctify it.

Mr. Fualton: Not at all, but I think my hon,
friends will have to make a hetter casec
against it than they have made so far in
order to justify its remowval.

I should like to ask the minister to
enlighten the commitize with respect to {his
matter of liahility. I am using ithe word
“liability™ in the sense that it says a person
is liable. It is pointed out in clause 47,
which is the section imposing the penalty:

Every one who commits treason is guilty of an
indictable offence and is liahie

(arto be sentenced to death—

Now, by the amendments there are certain
modifications infroduced, and an altcrnative
is made in time of war when he may be
liable to be sentenced to death or to impris-
onment for life. The guestion has been
raised as to whether the provisicn of ihat
section providing for a sentence of imprison-
ment for life makes it possible to impose an
alternative punishment. The question was
raised by the hon. member for Winnipeg
Nor:h Centre as to whether that form of
words “liable to be sentenced to deaih”
makes i{ possible to impose an alternative
punishment to the death penalty. It seems
to me that clause 621 would be the govern-
ing section here, where you find in sub-
section 1 the following:

Where sn enactment prescribez diiferent degrees
or kinds of punishment in respect of an offence, the
punithment to be imposed is, subject to the limita-
tions prescribed in the enactment, in the discretion
of the court that convicis a person who commits
the offelice. :

Then, subclause 2:

Where an enacitment preseribes a punishment in
respect of an offence, the punishment to be imposed
js, subject to the limitations prescribed in the
ehactment, in the discretion of the court that con-
victs a person whao corninits the offence. but no
punishment i a minlmum punishment umless it is
declared to be a minimum punishment.

With these two provisions taken together,
it would seem 1o me that where it says the
person is liable to be sentenced to prison for
life that is not prescribed as a minimum
punishment, and therefore, in the discretion
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of the court impesing the sentence, any
impriscnment for a lesser term than life:
could be imposed. But where you have it
set out that a person is liable to be sentenced
to death, then I do not see any alternative;
I de not see any room for discrelion, because
' if you sentence him to death he is senienced
{0 death. You cannot senience him to partial
death or to less than death. There surely is
- no room for discretion, I think we should
be quite clear, particularly because of the
amendments advanced with respect to
clause 47. :

1 would like the minister to tell us the
offect of these apparently alternative sen-
tences, the different sentences of death or of
imprisonment for life. I take it that they
are alternatives. Tn other words, a judge
can sentence to death, but he need not
sentence ta death. Therefore if you are not
going fc sentence to death, you can impose
any jafl sentence you like—a sentence of life,
or any other lesser term. Because of its
jmportance, under section 47, about which 1
shall have something to say later, 1 should
Like the minister to confltm whether or not
that view of the law is correct.

Mr. Garson: I think my hon. friend from
Kamloops is trying to heap coals of fire upon
my head for having opposed his resolution
the other day in the matter of crime coraies,
for he has undertaken tonight to answer
three or four arguments for me, and in 2
manner upon which I certainly must com-
mend him, and with most of which I am in
complele agreement. For that reason I do
not think it will be necessary for me io
dovote further time to reply to the hon.
member for Regina City. The hon. member
for Kamloops has done a first-class job of
this already.

Now, with regard tfo the point he has
raised: when 1 was asked that guestion this
afternoon, without stopping to look at ihe
wording of the section, I was in some doubt,
because in the section dealing with murder
the wording is that an accused shall be sen-
tenced to death, whereas in the case before
us the words used are that he shall be “liable
to bo sentenced to death”. I think, however,
for the rcasons given by the hon. member
for Kamloops, that it is clear beyond per-
adventure that a distinction has to be drawn
between the mandatory sentence of death
authorized in clause 47 (1) (@) as it is in the
bill, on the one hand, and the discretion given
to a court to impose a sentence of death, or
_imprisonment for life, under clause 47 (1) &),
on the other. Because here are two sub-
sections in juxtaposition, one of which says
that the convicted person is liable to be
sentenced to death or to impriscnment for
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life, ard -the other of which says that an
accuzed person shall be liable to be sentenced
to deztn. It seems gquite clear that in the first
case there is a discretion in the court as
1o which of twao alternative sentences may he
imposed, but in the second, there heing no
alternztive to the death penalty, it is man-
datory.

\iembcers who want to make absolutely
certain of this point wish to amend 47{D) (@)
go that it would have the same wording as
that in the section providing for the death
senterce for murder. I do not think that is
necessary because, historically, the death
sentecce has always been mandatory for
treason. and the wording we have in section
47 (a7 is the wording which goes back 1o 1892,
when the ecode was first enacted, and which
has prevailed ever sinee that time.

Mr. MacDougall: Mr. Chairman, like the
hon. member for Regina City, T am not a
lawyer; and I was impressed by the lack .
of reality in his speech.

It seems to me that the Criminal Code,
basically and fundamentally, Is a Canadian
Criminal Code for Canadians. I do not know
why we should get involved with the Mau
Mau What I am asking is that we keep to
the idea that this is a Canadian Criminal
Code. If we were to do that I think it would
be better for all members in the house, and
all Canadians outside the house.

As to this question of treason, I would point
out that when the Criminal Code was first
discussed in the house-two years ago I had a
fow words to say on the subject of treason
and sabotage. I have not changed my mind
one iota since that time.

Mr. Knowles: A typical Libsral.

Mr. MacDougall: Tt is guite possible lo put
up a plausible argument for a lessening of
the penalty for treason. One can allow him-
celf to be drawn away from the fundarmental
prirciple, and that is that a person who com-
mits treason against his country, particularly
in wartime, is not only guilty of the viliainous
act of treason but, additionally, he is guilty
of mass murder., And let us not mistake
that situation.

Through the medium of the press and
through debates in the house we hear sug-
gestions concerning those poor people who
have commifted murder, to the effect that
thev should not be hanged. Well, whether
thev ¢hould or should not be, it seems to me
the time has come for parliament and all
people in Canada to realize that when some-
one is murdered, that murdered person is one
of a family who will sorrow for the loss,
just as we see people sorrowing about the
{ste of the murderer.
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I believe we can allow our emotions to
run away with us on an issue like this, My
suggestion is that we should keep in mind
the horrible results that can flow from treason.
It is not the murder of one person or twa:
It may be the murder of 200 or 2,000 innocent
people. Rather than go along with the
hon, member for Regina City, and try to
minimize the efect of the Criminal Code, I
suggest to the House of Commons through
¥you, sir, that we should increase the intensity
of punishment. We should not aliow our-
selves to be carried away by emotional
sentiment. ’

I will admit much can be said on both sides
of the question. But let me explain this,
that freedom is not licence, When we have
freedom in the country it does not mean that
we are permitted by the laws of the country
to commit mass murder. And, particularly
in wartime, it seems to me the death penalty
isnot too great when treason has been proved.
1 think the people of Canada generally would
agree with me when I say that treason is
one of the most degpicable crimes that can
be commiited against one’s fellow man.

I recall from my public school days a
verse which, while not written particularly
on the subject of treason, does make reference
to those who have no patriotic feeling toward
the land of their birth. If my memory is
not at fault, {he verse runs like this:

Breathes there the man, with soul so dead,
Who never to himself hath said,

This is my own, my native land]
Whose heart hath ne'er within him burn’d

As home his footsteps he hath furn'd,
From wandering on a foreign strang?

If such timere breathe, go, mark him well;
For him no minsirel raptures swell;

High though his titles, proud &is name,
Boundless his wealth as wish can claim,—

Despite those titles, power and pelf,
The wretch, concentred all in self,

Living, shall forfeit fair renown,
And, doubly dying, shall go down

Fo the vile dust, {rom whence he Sprung,
Unwept, unhorour'd, and unsung,

Surely the man or woman who holds Cana-
dian citizenship either by naturalization or
by birth should not at our hands receive a
lesser sentence than has been depicted in the
closing words of the verse I have just recited,
Treason is & despicable erime and the tougher
it is made on one who has commitied such
a crime then as far as I am concerned the
happier I will be,

Mr. Cameron (Nanaimo); Mr, Chairman, if
we can come down from the realm of the
poetic for a moment and discuss the very
unpoetic and pedestrian wording of this clause

[{Mr. MacDougall,]
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I should like to have some explanation regarg-
ing subclause 3 of clause 46 which states:

{3} Where it Is treason to conspire with any per-
son, the act of conspiring is an overt act of
treason,

If we look back to subclause 1 it will be
noted that there are two paragraphs there
which appear to cover that particular case.
For example paragraph (f) states:
conspires wlth any person to do anything men-
tioned in paragraphs (a) to (e).

I assume that the actions set forth in para-
graphs (a) and (e) comprise the circumstances
under which it is {reason to conspire. Then
in paragraph {g) we have it carried a little
further. I refer {o the paragraph to whieh
my colleagues objected and to which I add
my own objection. Surely we are atiempting
to decide what were the intentions of those
who conspired. The question I want to find
the answer to is the neccssity for subclause
3 when we alrcady have paragraphs ) and
{g) of subclause 1. Is there some other
purpose to it than is set cut there? It seems
{6 me we cover guite effectively the treason
which is involved in conspiracy in the previ-
ous subclauses. Or is there some distinetion
between committing freason and comrnitting
an overt act of treason? Would the minister
give us an explanation?

Mr. Garson: DLr. Chairman, clause 46 in
subclause 1 lists under paragraphs (a) fo
{d} inclusive examples of different forms of
treason and then in paragraph (e) it lists the
paragraphs which have been mainly under
discussion this afternoon and this evening
which cover the commurication of informa-
tion which being brought in under the trea-
son section is made treason. Paragraph )
refers to the conspiracy of commiiting the
oiience of ireason.

Mr. Cameron {Nanaimo): As set oul in the
previous subelauses?

Mr. Garsont Yes, in all the previous
paragraphs. In other words, they may not
succeed in committing the offence of treason

‘under paragraphs (a) to (e} inclusive, and

it may not be possible upon the evidence
which is available to the prosecutor to say
anything more than that a conspiracy was
hatched to commit treason, and that at the
time this conspiracy was disclosed the act of
treason itself had not been consummated.
But the act of conspiring to commit treason
is in itself a crime. Paragraph (g) specifies
and refers to an overt act indicating an
intention fo do any of these things ahove
mentioned. But this reference to an overt
act is some measure of protection for the
accused because it means he cannot be
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charged with a mere idea. He cannot he
convicted for having an idea. It is only
when as a result of entertaining that idea
he has done some overt act that he offends
against clause 46 (1) (g); and uniess that
act can be proven against him he will not
be convicted under clause 46 (1) (g)-

Subeclause 3, the other point fo which my
hon. friend refers, is 1 believe pretty largely
self-explanatory. It states:

Where it is treason to conspire with any person,
the act of conspiring is an overt act of treason.

In other words, where the conspiracy which
is charged is in reference to an act which is
ireason then the act of conspiring itself is
an overt act of treason within the meaning
of paragraph (¢) of clause 46, subclause 1.

Amendment agreed to.

Mr. Knowles: Mr., Chairman, before we
carry the clause as amended I wonder if the
minister will comment on the suggestion
some of us have made that reconsideration
might be given to the wording of clause 46,
subelause 1, paragraph (). A number
of hon. members have quoted from an article
in Toronte Suturdey Night. I have in my
hand an editorial from the Ottawa Citizen
dated Friday, May 2, 1952, which was written
on the basis of the article in Saturday INight,
and also on the basis of what happened in
the House of Commons here in 1951, The

minister is perfectly correct in drawing atten- -

tion to the fact that in so far as Bill No. 7 is
concerned we are not enacting clause 46,
subelause 1, paragraph (¢), for the first
time. Tt is old legislation, but not very old.
It was introduced for the first time in 1951.
Despite the poetic utterances we heard from
the hon. member for Vancouver-Burrard on
the effect of this clause, I would ke to draw
attention to this paragraph from the editorial
in the Ottawa Citizer. The heading is “What
is Treason?” and the editorial states:
“Treason,” a crime puhishable by death, may be
interpreted as sssisting by trade, criticism, or in
any way whatever any armed forces against whom
Canadlan forces are in “hostilities”, TUnder the
term “hostilities” might come any police action in
which Canadians were involved by other than
Canadian authoritles, regardless of whether or not

the Canadian government had issued an order or a
declaration of war.

The editorial writer of the Citizen went on
with a sentence which modesty prohibils me
from queting in full, but ¥ will say it refers
te the fact that these amendments were
passed over protests of a number of “parlia-
mentary watchdogs” of eivil liberty and the
names listed therein include members of the

Liberal party, Progressive Conservalive party

and the C.C.F. My hon. friend from Van-
couver-Kingsway and myself happenad to
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be included, but so also was the hon. member
for Prince Albert, and Senaior Arthur W,
Roebuck in the other place. The Citizen
editorizl writer goes on to say:

When parlament deals with the report of the
royal comrmission on Criminal Code revision, the
changes of Jast June should be reviewed and
improved beyond eriticlsm.

I should like to know what the minister
has 1o say in response to that. I think it is
fair to say that there has been, in his own
words, no substaniial change in clause 46,
subclause 1, paragraph (¢} from the form
in which this legislation was enacted in 1951,

Mr. Garson: If my bon. friend will look
at the present Criminal Code, if he has it in
front of bim, he will Aind that section 74 1)
reads as follows: i

Treason is

(1) assisting any public enemy at wor with His
Majesty in such war by any means whatsoever;

Then if he will look at the first part of
section 46 (1) (c} he wili see the words
‘tagsists an enemy at war with Canada”. I
am sure that he will not object to that
language.

Mz, Knowles: That is pre-1951.

Mr. Garson: Yes, indeed; for many years.

The language here used in clause 46 (1) (e}
is not so explicit or so far-reaching as that
of the code from which it is taken, I take
it therefore that when my hon. friend says
he wants reconsideration of paragraph (o),
he is talking entirely of the weords com-
mencing with:
—or any armed forces against whom Camadian
forees gre engaged in hostilities whether or not
a state of war exizsts between Canada and the
country whose forces they are;

Mr. Knowles: That is correct; reading the
word “assists” in connection with the words
which the Minister of Justice quoted.

Mr, Garson: That is right. In other words,
the whole thing would read as follows:

Every one commits treason who, In Canada,

(c) assists . . ., any armed forces— .

And so on. There is 2 good deal of edi-
torial opinion to the effect that this wording
is the product of inadequate consideration
and lax draftsmenship, In a matter of this
kind it is extremely easy to sit on the side-
lines and criticize. I can assure my hon.
friend and these critical editors that we were,
in the anomalous situation in Korea, con-
fronted with a legal problem of great diffi-
culty. In international la-w there was not any
state of war. Thers was no declaration of
war. Yet large forces were engaged in a
violent conflict and scores of thousands of
people were being killed and wounded.
Nearly all of the physical and military
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characteristics of war were paiofully self-
evident. Under these circumstances the legal
draftsman has a fask of no little difficulty
to provide that a treasonable act done in
relation to these hostilities in Korea which,
had it been done in relation to killing people
in an officially declared, formal war, would
certainly be an act of treason.

I think that there will not be too much
disagreement in this committee that treasan
in substance is {reason whether it is com-
mitted in relation to the hostilities in Korea
or whether it is commitied in relation 1o
a war oflicially derlared aecording to inter-
national law, The task of providing words
that would cover a ease of that sort fell upon
the parliamentary draftsmen, and it was only
after a great deal of consideration that these
words that appear in the sectionh were
chosen,

To those who are inclined to criticize them,
including the editors, I would say that we
who shared in the rcsponsibility take the
criticism in good part, We realize that the
words may not be perfect. But we should
be greatly interested and gratified if our
critics would produce a better concept and
a better wording to delineate the offence we
were trying fo provide for. 'The matter is
most difficuli. Two or three states may be
involved as enemies. We hardly ever know
whether any given state is engaged in the
war. We are not sure until their {roops are
identified there that they have any part in if;
and even then they may deny if. There is
therefore no use of defining the treason in
any sensc in relation fo the state that is
concerned. It must be defined in relation
to the forces which are engaged in hostili-
ties. That is what has been done, With all
due deference to the views that have been
expressed this afterncon and this eveninz by
the hon. member for Winnipeg North Centre
and the hon. member for Regina City, I
would submit that since penal statutes are
strictly interpreted by the courts, lthe assis-
tance that is meant here, and that the courts
would interpret to be meant here is assistance
to the armed forees of the enemy. :

Mr. Ellis: Will the minister say why it
would not be possible to put those words
in the act?

Mr. Garson: If my hon. friend will just
listen carefully, I will read the section to
him, It reads as follows:

Every one commits treason who, in Canada
(o} assists—

[Mr. Garson.)
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I will leave oul the reference to “an enemy

at war with Canada”.
—any armed forres agapinst whom Canadian forees
are engaged in hostilities whether or not a state
of war exists between Canada and the country
whose forces they are;

Sometimes we can determine who the
forces are but we are not so able to deter-
mine io which countiry they belong. Under
these circumstances the draftsman is bound
to relate the act to assistance given to those
forces.

My hon. ifriend was talking about the Mau
Mau and so on. I would ask him if he has
such little confidence in a jury of Canadian
citizens that he thinks that a person would
be found guilty on a charge under this sece-
iion for making a speech upon the foreign
policy of Canada advocating that the British
people or rather the Canadian people—I sup-
pose it would be ourselves if we were at war
with the Mau Mau, if you could call an affair
of that sort war—should withdraw; or, as to
Korea, for making a speech in Canada ques-
lioning government policy in Korea. A great
many such speeches have been made, in fact,
and I have not heard of any charges being laid
under this section. But how could the best
prosecutor in the couniry convince a jury of
Canadian citizens that a man who made a
speech in Canada questioning the wisdom of
Canada’s foreign policy in relation to Korea
could be assisting the forees in Korea against
whom the Canadian forces were opposed?

We must use a liftle bit of common sense
in the inlerpretation of these provisions,
Indeed, as I said before, when penal sections
come before the courts the general praclice
is to interpret them strictly because we do
not believe in depriving the accused of his
liberty unless the charge can be sirictly
brought home {o him. More than that, one of
the difficulties of proving a charge of treason
is that there is no other section in the
Criminal Ceode in respect of which the neces-
sity for proving mens rea or the guilty mind
is more striet than it is in connection with
the cffence of ireason. It would not only have
to be proved that the accuscd in a case of
that sort had been guilty of some act the
effect of which would have been to assist
those armed forces, bui the crown would
have to bring home fc him the mens req, ithe
guilty mind or intent that in what he was
doing his intention was to assist the forces
engaged against the Canadian forces in
Korea. Therefore all this talk about this see-
tion being an interference with freedom of
speech in Canada is—if I may use this word
and if it is parliamentary-—just pure wun-

adulterated poppycock,
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Mr. Fulton: A stronger word could be uscd.

The Deputy Chairman: Shall the clause as
amended carry?

Some hon. Members: Carried.
Mr. Knowles: On division.

The Deputy Chairman: Carried on division.

Clause as amended agreed to on division.
On clause 47—Punishment.

The Depuly Chairman: Mr. Sinclair moves:

That clause 47 of Bill No. 7 be amended by delet-
ing subelanse 1 thereof and substituting therefor
the following:

“47 (1} Every one who commits treason is gullty
of an indictable offence and s liable

(a} to be sentenced to death if he iz guilty of
an offence under paragraph (a), (b) or (e} of
subsection {1) of szection 45;

{b) to be sentenced to death or to imprisonment
for life if he iz guilty of an offence under para-
graph (d). (f) or (g of subsection (1) of sec-
tion 46;

{¢) to be sentenced to death or 1o inprizonment
for life if he is guilty of an offence under para-
graph (e} or {R) of subsection (1) of section
46, committed while a state of war exists between
Canada and anhother country; or

(d) 1o be sentenced to imprisonment for fourteen
years if he is guilty of an offence under paragraph
(e} or (h} of subsection (1) of section 46, com-
witted while ro state of war exists between Can-
aga 2rd ancother country.

Shall the amendment carry? .

Mr, Fleming: Will the mover of the amend-
ment explain?

Mr. Fulton: Mr. Chairman, it is with some
regret that I have to say that we find the
amendment to this section moved hy the
minister unacceptable. The reason for that
is the amendment deals—I think the minister
wilt agree with me—pretty well exclusively
with the fact of a verdict of guilty under
subsection (e} of section 46. The intent of
the amendment is to provide that if a person
conveys information of a military or scientifie
pature to the agent of an enemy stale in
peacetime, then the maximum sentence will
be fourteen years, and if he conveys such
information {o an agent of an enemy stafe
when a state of war exists between Canada
and any other country then there will be the
possibility of the sentence of death or sen-
tenee for life or any lesser jail ferm that
may be impesed in the discretion of the
court,

1t iz to the effect of this amendment on
subsection (e) of section 46 that I intend to
address myself exclusively. I am sorry that
the hon. member for Vancouver-Burrard is
not in the house because, while T do not echo
all the sentiments he expresses, I would ima-
gine he would approve of the sentimenis I
am zbout to express and upon which I am
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about to give him the opportunity to voie I
hope that perhaps some of his colleagues
will acquaint the hon. gentleman with the
fari that this opporiunity is to be afforded
him so that he can come in and tell us where
he stands.

I take the position that subsection (e} of
sestion 46 is the sort of provision which we
should not enact lightly in the Criminal Code
of Canada. It is the sort of section which,
as I see it, arises out of and is made necessary
by the revelations of the royal commission
on espionage which revealed the extent to
which and the skill with which enemy agents
are able to infilirate even the goverpment
service, even the realms in which the most
secret research and scientific work is carried
on. The royal commission indicated to us
not the possibility but the very grave danger
of the beirayal of these secrets to the agents
of an unfriendly foreign country.

With the developments that have been tak-
ing place in the Pacific in the last couple of
weeks, with the knowledge we have ihat
Canada is building a2 radar screen across the
rorth country, and with the knowledge we
have that we and our allles are doing our
best to develop our own defences against the
possibility of attack and also {0 seek weapons
cn the basis of the existence of which we
hope to be able fo deter anyone who may
have it in his mind to make an attack, I
think it beeromes obvious that one of the
most vital interests of the state is to prevent
knowledge of ihese defensive systems and of
these possible weapons from falling inta the
hands of the cnly pofential aggressor. It
seems to me to be perfectly obvious that -
that is the alm and object of subsection (e)
of section 46.

As T say, even with the reluctance that
we experience in enacting this sort of thing
in peacetime, it does seem to me that we
are justified in placing this type of provision
in our law with all the safeguards that have
been described in the discussion that has
just concluded on the previous section. It
seems to me that if we are going to put that
into our law we are going to deprive it of
any cffect, particularly any deterrent effect,
if we make the penalties such that a dedicated
agent of a foreign country may incur them
without too much regard for the consequences.
That is the first consideration which comes
to my mind.

The second consideration is that prebably
no more dreadiful thing can be done than to
hetray to a potential enemy the very methods
by which we are trying tc make ourselves
secure against his attack, and particularly
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to place in the hands of that pofeniial enemy
the weapons which we are developing and
which we ourselves rely upon, for the time
being at any rate, as being the most powerful
deterrents against that sort of attack, In
other words, it occurs to me that it boils
down to this, that it is just as dastardly an
act of freason to betray our secrets at this
period as it would be to betray them in time
of an actual shooting war, and that therefore
the effect of the amendmeni moved by the
minister, providing that the maximum penralty
that may be imposed for that type of treason
committed at the present time should be
fourteen years, is not well conceived and
should not be accepted by the committee,

I had thought of moving an amendment to
the amendment which would change subsec-
tion (b) of the proposed amendment fo read:
to be sentenced te imprisonment fer life or such
lesser sentence as the court in its discretion may
impose if he is guilty of an offence under paragraph
(e} while no state of war exists between Canada
and anciher country.

But locking it over it cccurred to me that
that object was already achieved in subsection
(¢} of the proposed amendment because sub-
section (c} provides that such person may be
sentenced to death or to imprisonment for
life if he is guilty of an offence under para-
graph (e}, and that that effect would bhe
achieved if we deleted the last two lines of
subsection (¢) and all of subsection (d). Then
you would leave aliernative sentences, a pen-
alty of death or a penalty of life imprison-
ment or such lesser jail term as the court in
its discretion thought fit o impose.

Therefore the court could take cognizance
of the nature of the offence if proven, When
I say “proven” I ask my hon, friends of the
C.C.T. party and all other hon. members to
give due weight to that word. We are not
letting down the barriers which protect an
accused. We are not making it any easier
for the crown fo discharge the onus on it,
but we are saying that when the crown has
discharged that onus of proof, then i{ shall
be in the discretion of the court to take cog-
nizance of the heinousnhess or otherwise of
the crime of which the accused is now convic-
ted by a jury of his peers. If the crime of
which he is guilty, and was found to be by
that jury of twelve men, is a very serious
and dastardly onhe, possibly giving away
important secrets with regard to our radar
defences or secrets with regard fo afomic or
hydrogen bomb development, then it shall be
in the discretion of the court to impose the
penalty of death, But if the crime is a lesser
one, perhaps resulting only from carclessness,
inadvertence, or from the fact that the accused
was genuinely interested in scienfific devel-
opment and it is at least open to suggestion

[Mr. Fadton.}
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that the communication he had with the
foreign country was to his mind merely a
pracess in the stage of scientific development,
and that he had no thought of betraying his
country by something of that nature, then it
will be in the discretion of the court to impose
a jail term up to a maximum of life imprison-
ment., I call to witness here what the minis-
ter has said to me on other occasions about
the undesirability of imposing too many
restrictions on the court as to the discretion
it will use in imposing a sentence or in mak-
ing the punishment f% the crime. I suggest
we are entitled, in the interests of the state,
to leave it to the court to decide whether this
act of treason, committed at a time when
there is no declaration of war between Canada
ang any other country is a {ype that merits
the death sentence or the lesser sentence of
imprisonment up to the maximum of life,

I feel, therefore, that having taken the step,
which Is a hard step to fake, to enact sub-
secilon (e) of section 48, we should not
weaken  our position by deciding that the
person who is guilty of that sort of erime in
time of peace, possibly with the most repre-
hensible of motives and the most deliberate
of intentions, should not be liable to suffer
the most exfreme penaliy. He may have
acted deliberately; he may have acted in a
way that makes it clear he knew quite well
the effect of his action would be f{o deprive
hundreds of theusands of his fellow men of
their lives, so I do not think it is {oo much
to suggest our courts should have the dis-

cretion of exacting from him the severest

of penalties,
I therefore move:

That the amendment be amended by deleting
therciromn all the words after the words “section
46" in the proposed subsertion (c) thereof,

Mr. MacInnis; As it has been indicated
there is likely to he a vote called on this
section, Mr, Chairman, I wish to put mysclf
on rcecord zs supporting the amendment that
was moved earlier by the Minister of Fish-
eries, The hon. member for Kamloops sald
that this amendment Imposes too many
restrictions on the judge in passing sentence.
I do not agree because this amendment out-
lines quite clearly the penally for commit-

~ting the crime, not only under different cir-

cumstances but at different. times as well.
I do not helieve that the commission of the
crime mentioned in section 46 (e) is the same
when cominitted in time of peace as it is
when committed in time of war.

I think probably this should be said by a
person who finds himself in my position. A
most amazing amount of thought and con-
sideration has been given to the revision and
consolidation of this code. T helieve it is a

n
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very great thing that the bill has been re-
viewed in this committee of the whole with
such meticulous care. When the bill becomes
law there will be sufficient evidence, I be-
lieve, of what the parliamentarians had in
mind that when the judges have to deal with
any of these offences they will find their
Gecision easier than otherwise might have
heen the case. I do not believe that the crime
of communicating secrets to the enemies of
Cznada is the same thing when committed in
iime of peace as it is in time of war, If this
sertion comes to a vote we are bound in the
in‘erests of geod lawmaking to support the
amendment,

Mr. Pearkes: I find it extremely difficult
o draw an exact line between peace and
war. I think of Pearl Harbor. The United
Siates and Japan were ai peace, but Japan
struck at Pearl Harbor. Might not a situa-
tion arise in the future where some treachar-
ous person was able to guide a flight of enemy
bombers through, shall we say, our radar
screen and up to some vulnerable target in
this country, then turn back and leave the
bombers 1o 2o to their target? He would be,
1 suggest, committing an offence just as
deadly as if he had gone right in with those
Lombers.

Under this amendment, if he were sub-
sequently captured 1 suggest he would be
zble to plead that war had not been declared
and that the treacherous act had been com-
rnitted during peacetime when he had shown
the enemy flight of bombers the way to
avoid our defences, but before the actual act
of war had been completed he had turned
around and gone back. He would be able fo
1lesd he had committed this offence in peace-
time rather than in war.

My, Knowles: Like the hon. member for
Vancouver-Kingsway, all of us in this group
will cppose the subamendment moved by the
Lon. member for Kamloops, and in turn sup-
port the amendment which has been moved on
behalf of the government by the Minister of
Fisheries. On the assumption that the amend-
ment carries, I may say that we are still not
catisRed with clause 47. In our view fhere
are two or three things that are still unsaiis-
fictory zbout it. We have already expressed
our views with regard to capital punishment
itself, and I want to say I do not think the
minister satisfied me earlier this evening on
the point as to what the judge does with
respect to a person accused under clause 47
(1, (@), (b or {), where the penalty may be
the liability to be sentenced io death.

What I have in mipd there is that though
in the lesser crimes the judge is given an
alternative, in connection with the highest
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form of treason there is no alternative what-
soever., However, I do want to extend my
commendation to the government and to the
cabinet for having given consideration to
this matter, for having set up a subcom-
mittee, as the minister pointed out this
afternoon, to go into it and to come up with
at least some amelioration of the situation
as proposed in the amendment of the govern-
ment which is now before the house.

Ag I listened to ihe hon. member for
Kamloops, 1 recalled something I ran across
a few days ago in a book by Lord Rosebery
on the life of Pit{. He discussed some of the
very restrictive and coercive laws that were
put on the statuie books in the days when
Pitt was prime minister, at the turn from
the eighteenth tc the nineteenth century. He
speaks as an Englishman who i3 not happy
over the fact that there had been on the
statute books of that eountry at various times
certain restrictive and coercive pieces of
Jegislation, and he says one oOr two things
that I should like to guote:

1t is not easy in eold blocd to defend these pro-
clamations and prosecutions and bills. Stil less
easy is it for a generation that has so often resorted
to coercion io criticise them. Ever since the death
of Pitt, all English governments have at times
edopted those sxceplional measures for which their
supporters are £0 apt o censure him.

He goes on a little further to say:

For the extraordinary laws parliament itself
bears the burden, Its secret committees and reports
made it impossible for any minister to refrain from
proposing coerclon bills. The scandal and terror
caused by the assault on the king were the cause
of others.

This is the sentence io which I draw
particular attention:

These laws were passed, and these proseeutlons
instituted under the ignorant ferocity of panle.

I hear people saying there is no comparison.
I submit we are brought very close to that
sifuation in the remarks that some hon. mem-
bers are making., There is panic and there
is fear, and some amengst us are forgetting
some of the great principles of freedom and
liberty that are so basic to our way of life.
I think of those words of another Conserva-
tive, uttered not so long ago, Sir Winston
Churchill, when be said that we must not lose
faith in democracy’s capacity to tolerate free
speech. It seems to me, Mr. Chairman, that
these restrictive measures, these aftempts to
increase penalties like this, suggest a sense of
panic that is really not necessary and is not
in keeping with our democratic tradition.

The Deputy Chairman: The guestion is on
the amendment to the amendment.

Mr. Fulton: Before the question is put I
think one should deal just briefly with the
suggestion that I suppose is bound to he made
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on a matter of this sort, and that is the
amendment that we have moved here today,
the amendment to the amendment, represents
a resiriction on free speech. We are dealing
with subelause (e) of clause 46, and the
peralty to be imposed if a person is con-
victed of an offence against that section.
Let us read what it says:

(e} without lawful authority, communicates or
makes available o an agent of a state other than
Canada military or scientifie Information or any
sketeh, plan, model, article, note or document of &
military or scientific character—

And here are the important words:

—that he knows or cught to know may be used by
that state for a purpose prejudicial io the safety or
defence of Canada.

I am not able to see that there is any
infraction of the right of free speech in
stating that a person will not be free to com-
municate to an agent of a state other than
Canada information of a scientific character
which refers to radar, radar installations, the
H-bomb, our atomic research in the field of
weapons; that sort of scientific information,
or of a military nature; the disposition of
Canada’s defences, the defence plans and
installations which are designed to protect
us against aggression, or to be called inio
effect if we ourselves should be attacked;
infarmation of that nature that he knows or
ought te know may he used by that state
for a purpose prejudicial fo the safety or
delence of Canada. Is there any infraction
of the right of free speech in saying that a
man will not be free to convey that sort of
information which he knows or ought to know
may bhe used against us, against his own
{fellow citizens? I think, sir, although I am
a member of the Conservative party and of
the official opposition, that I have a reason-
able—I was almost going to say a liberal
mind; I don't mind using that word—

Mr. Flemring:
small “L”

Make sure it is spelt with a

Mr, Fulien: Yes, and a much more liberal
mind than some of my colleagues on the other
side of the house. I think that our whole
position over the past few months and years
has indicated that, but I cannot sec anything
here that is an infraction of the right of
free speech. Since we have taken that posi-
tion to make it an offence to convey to an
agent of an enemy state such information
for such purposss, then it seems to me that
it is a matter we can discuss and debatc here
without accusing each other of transgressing
on civil liberties as to whether, if a person is
found guilty by a jury of his peers of that
offence, and found guilty after he has been
tried in our courts with all the safeguards
that exist there, and which we cerlainly at

[Mr. Fulton.]
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this time have done nothing o remove; with .
all :he safeguards which surround an accused
person, then, what we are doing by our
armendment to the amendment if it carries,
in modification of the minister's amendment,
is =aving that it shall be open to the courts
to cetermine whether the crime of which the
accused is convicied is of a sufficiently heinous
nature with respect to its effects upon the
fellow citizens of that accused person to war-
ram even the imposition of the most extreme
penalty.

t will be up to the courts to determine
that. We are not saying that every person
aecused shall be dealt with in that way. We
are saying that if the crime is potentially
dastzrdly encugh we are justified in leaving
it to the courts, if the accused has been
found guilty, to say whether or not he shall
be punished in that way; that is all.

Mr. Nesbitt: I expressed my views on this,
I may say, in no uncertain terms this after-
noon. Before we come to a vote on this
amerdment to the minister’s amendment I
was wondering whether he would care tfo
cormnrment on some of the arguments that have
been presented by ihis pariy; because I
cannot conceive how the minister could have
moved the amendment he did, in view of
some of the arguments that are being pre-
sented here,

Tha Deputy Chairman: Is the commiitee
ready for the guestion. The guestion is on
the amendment io the amendment.

Amendment to the amendment npegatived:
Yeas, 16; nays, 45.

The Deputy Cheirmen: I declare the
arnendment to the amendment lost.

The question is on the amendment. Those
in favour of the amendment will please say
yea,

s

Some hon, Membefs: Yea.

The Deputy Chairman: Those opposed will
S8y nay. ’

Some hon. Members: Nay.

The Deputy Chairman: In my opinion the
yeas have it.

Mr. Fulton: Carried on division.
Amendment agreed fo on division.

The Depuiy Chairman: Shall clause 47 as
amenced carry?

Mr. Knowles: On division.

Clausze as amended agreed to on division,
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On clause 48—Ldimitation.

Mr. Cameron (Nanaimo); I notice that sub-
section 2 of section 48 contains some restrie-
tive aspects on the proceedings for overt
treason, as set out in clause 47. I notice that
it does not include the overt act of treason
that is defined in section 46 (3). I wonder
if the minister could tell us why thai dis-
tinetion has been made?

Mr. Garson: Mr. Chairman, until I heard
my hon. friend comment just now I would
have said that clause 47 provides penalties
for a!ll offences described in clause 46. It
will be noted that clause 47 is the penalty
clause. What is the language upon which
my hon. friend is relying in support of his
allegation to the contrary?

Mr. Cameron (Nanaime): In the first place
we turn to section 48 and we see this:

Mo proceedings shall be commenced under section
47 in respect of an overt act of treason expressed
or declared by open and considered speech—

And so on. Now then, overt acts of treason
set forth in clause 47 are only those that are
set forth in paragraphs (@), (b, @), @), (@), (O
or (g) of clause 46, and have no reference to
clause 46 (3.

Mr. Garson: May I point out that clause 48
{3) iz a subsection in the nature of an inter-
pretation section. It does not create a new
offence, but it makes it clear that the fovert
act” referred to in paragraph (g) of clause
46 (1) includes the act of conspiring to com-
mit treason. Subsection 3, in a sense, is a
definition section, and it explains what an
sgyvert act” of treason includes, It includes
the act of conspiring to commit treason.

Mr. Cameron {Nanaimo): T am still a bit
at sea. I was not at all satisfied with the
minister’s explanation when I raised the
point on clause 46, and I am still in a fog.
I said at that time that 1 could not see any
necessity for subsection 3. It does not refer
specifically to the previous subsections of
clause 46. It just says, “where il i3 freason
to conspire”. Now, where is it ireason to
conspire?

Mr. Garson: Clause 46 (1) {g) reads in this
way:

Frvery one commits treason who, in Canada . . .

{g) forms an intentlon to do anything mentioned
in paragraphs (a) to (e) and manifests that Inten-
tion by an overt act.

Now, it a charge were laid under para-
graph () the question would then arise:
What does such overt act include? Sub-
clatuse 3 of clause 46 answers that question
by saying:

Where it Is treason to conspire with any person,
the act of conspiring 15 an overt act of treason.
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So that then the prosecutor and the
accused person himself knows that when a
charge is laid under clause 46 (g}, among
the other overt acts of i{reason that can be
brought home against an accused is the act
of conspiring to commit treason.

Clause agreed to.

On clause 50—Assisting alien enemy to
leave Canada.

Mr. Knowiles: I should like to ask the

minister one or two gquestions on this ¢tlause.
First of all, will he comment on lines 31, 32,
33 and 3% which read—
—unless the accused establishes that assistance to
the state referred to in subparagraph (i} or the
forces of the state referred to in subparagraph
{i1}, as the case may be, was not Intended thereby,
or—

Is this nol another case of putting the
burden of proof on an accused? I see the
minister shaking his head and, while 1 like
to see him shake his.head, T would rather
hear what he has to say.

Mr. Garson: To hegin with, as the side-
hote on the opposite page indicates, this is
a re-enactment of section 76 in the existing
Criminal Code. The lines about which my
hon. friend complaing provide a defence for
an accused against the charge brought against
him, and where it has been proven that he
“ineites or wilfully assists a subject of (i) a
state that is at war with Canada, or (i) a
state against whose forces Canadian forces
are engaged in hostilities, whether or not
a state of war exists between Canada and
the state whose forces they are, to leave
Canada without the consent of the crown™.
These lines enable the accused to make a
defence for himself by proving that he did
not intend to assist such state or such hostile
forces. )

Perhaps I might illustrate by giving a
parallel example of a case that actually
ocourred in Great PBritain. This was the
caze of Rex ». Ahlers, 51 K.B. 616, where the
acoused was charged with adhering o the
king's enemies by aiding and coraforting them.
The accused, whe was a naturalized British
subject, acted as consul for the German
government in the first world war. He
assisted German people to return to Germany
in August, 1914, after a state of war existed
hetween Great Britain and Germany.

I would ask my hon. friend to follow this,
as compared with the defence provided in
this bill, because the charge was somewhat
the same. His defence was that he believed
that wunder International law nationals of
belligerent countries were allowed a certain
time to return to their own countries if they
so desired, and that he had no evil inient
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in assisting the Germans io return fo
Germany. It was held by the court of appeal
that the jury should have been told in the
judge's charge that they must consider
whether the acts of the appellant were done
by him with the Intention of assisting—

Mr., Enowles: I wonder if the minister
would go back a sentence or two, and repeat.

Mr. Garson:
should have been told by the judge whether
that action had been taken with the intention
of assisting the king's enemies, or whether,
onir the other hand, he acted without any such
evil intentions. The ecrown must prove the
intention. In the present case it is specifically
provided the aceused can come along and
establish that the assistance tc the state
referred to in subparagraph (i) or the forces
of the state referred to in subparagraph (i),
as the case may be, was not intended thereby,
and in that way he establishes his defence.
In this case in Great Britain it was held the
Judge should have charged the jury as to the
nature of the defence which was established
in that case.

Mr, Knowles: Was the case in Great Britain
quoled by the minister based on British law
or was it an appeal in connection with a
Canadian casa?

Mr. Gerson: It is based on British law.

Mr, Knowles: }Has the minister the corre-
sponding section from British law?

Mr. Garson: I do not think we have a
cherge of adhering to the King's enemies but
that ¥ believe would come under (c) assisting
an enemy at war with Canada, or specifically
it would come under assisting enemy aliens
to leave Canada and get back to their own
country.

Mr. Knowles: I appreciate the case the min-
ister has brought {0 our attention and I can
see that it might cover this clause, but I con-
fess T am not fully satisfied. I think the
reason for my last question was obvious,
namely that the court's decision was based
on the wording of a British statufe which
may not be parallel to this clause. Its signifi-
cance would not necessarily carry over.
According to clause 50, it Is a defence for
the accused fo be able to establish that the
assistance he is charged with having given
was not intended to be assistance fo the
enemy, That is a defence.

Mr. Garson: Yoes.

Mr. Knowles: But supposing he is not able
to establish that defence? Does the case then
go against him automatically on the basis that
he has not established the required defence?
What is there in the section to require the

[Mr. Garson.]

Yes, it was held the jury.

COMMONS

erown, In the abszence of the accused estab-
lishing that defence, to prove that there was
intent?

Mr. Garson; First of gl], the crown has {o
prove that he wilfully assisted, and they
prove that by showing that in fact he got
these people back to their homes in the same
way as the erown has to establish the case in
Great Britain. Then he comes along and
says: “Well, I got them back a1l right, but I
did not do that to help this other country. I
did that because I was under the impression
that there was a period of time during which
it was quite proper for them to go back and
I did not do it to help the German government
against the British government. I did it
because of this mistaken impression that there
was a period of time during which it was
proper for me to do that.” I have not read
the full report, but judging from the Ahlers
case he was found guilty and then the case
was taken to the court of appeal on the
grounds that there had been a misdirection
and that the judge should have charged the
jury to the effect that the crown must prove
an intent on the accused’s part to assist the
king's enemies and that the jury should con-
sider the evidence which showed that he had
ng such intention.

Mr, Knowles: I hope that judgment from
the British court has significance for our own
courts.

Mr. Garson: But the advantage of this
clause in clause 50 is that the case goes
against the accused, unless the accused estab-
lishes that assistance to the state referred to
in subparagraph (1)}, and sc on was not
intended by what he did.

Mr. Knowles: I can see that that is a defence
if he is able to produce it :

Mr. Garsgon: If he is not able to produce it
thenr he would not have a defence and he
would be found guilty.

Mr. Knowles: That is my point. Does it
follow automatically that if the aeccused can-
not prove himself innocent he is then found
guiliy?

Mr, Gerson: No, it does not. It is only when
the crown is able to produce evidence to
prove a prima facie case against the accused
that if the accused cannot answer this prima
facie case the crown has brought against him
he wiill be found guilty, and I believe

rightly so.

Mr. Knowles: Let me ask one more gues-
tionr. I note the penalty under this clause,
which was two years under the ¢ld code, is
now increased to 14 years. That is a sub-
stantial jump. Can the minister give any

*
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justification for that? It was two years as set
out under section 76 of the old code.

Mr. Garson: One fact that should be kept
in mind in that ¢onnection is that these sec-
tions in the ald code, as my hon. friend can
see from the fooinotes, go back to the last
revised statutes of 1927 and probably before
that. In the interval there have been a num-
ber of international events such as the second
and perhaps the first world war, and other
international developments which have led
people to revise their ideas as f{o the proper
punishment that should be imposed in cases
of this kind. This penalty to which my hen,
friend refers is one that was recommended
by the royal commission which drafted the
code and it has gone through the other place
on two separate oceasions. Finally, it came
back into the House of Commons 2t the last
session and went before the House of Com-
mons Sspecial commitftee and now comes
before this committee at the present time.

Mr. Knowles: May I remind the minister
that in the interval between the time when

3693
Criminal Code
this section was first put cn the statute books
there were amendments in 1951 which dealt
with other- sections in the code both before
and aifer this one and apparently at that
time it was not felt necessary to change the
two-year sentence.

The Chairman: Shall the clause carry?

Mr. Herridge: Mr. Chairman, may I point
out that it is ten o'clock?

Clause stands.
Progress reported.

BUSINESS OF THE HOUSE

Mr. Harris: Mr, Speaker, tomorrow the
Minister of Finanece (Mr. Abhbott) would like
to take the second reading of the Quebec
Savings Banks Act hoping and believing that
there will be practically no dehate on it since
it will be sent to the banking and commerce
committee after second reading has been
granted; then we shall continue with this
debate hoping to finish it before five o'clock.

At ten o'clock the house adjourned, withoui
guestion put, pursuant to standing order.




