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Bill F-8, an Act for the relief of Eleanor
ylary Courtney Flannery.

Bill G-8, an Act for the relief of Florence
Fanny Ruth) Sacks Roitman.

The motion was agreed to, and the bills
were read the third time, and passed, on
division,

PRIVATE BILL
THIRD READING

Hon. Mr. Stambaugh moved the third
reading of Bill $-6, an Act to incorporate the
Hotel Mutual Insurance Company.

The motion was agreed to, and the bill was
read the third time, and passed.

——=> CRIMINAL CODE BILL
SECOND READING

On the Order:

Second reading of Bill H-8, an Act respecting the
criminal law.

Hon, Wishart Mcl. Robertson (Leader of
the Government) withdrew from the Senate,
to return accompanied by ithe Honourable
Stuart S. Garson, Minister of Justice, whom
he escorted to a seat in the chamber.

Hon. Mz. Rebertson moved the second read-
ing of ithe bill.

He said: Honourable senators, in line with
the intimation that I previously gave to the
house, we have the pleasure and honour of
having the Minister of Justice here today to
explain this bill.

Hon. Stuart 8. Garson (Minister of Justice):
Honourable senators, first of all I should like
to express my appreciation of your having
agreed to consent to waive your rule reguir-
ing at least two day’s notice of a motion to
move th? second reading of a bill. Unfortun-
ately, I had for tomorrow an appointment of
several weeks' standing that it would have
beenn virtually impossible to break, and the
honourable the government leader of your
legisietive chamber (Hon. Mr. Xobertson)
tells me that you have very kindly made this
afternoon  available for an effort which
should have been reserved unfii tomorrow,

One of the quite important rcasons why
we in the Department of Justice and in the
Government decided to avail ourselves of
the services of your honourable chamber on
this oceasion was the magnificent work which
you did for us in considering ithe Bankruptey
Bill of 1949, and which I, as the minisier in
charge of that Bill in the House of Commaoans,
am confident did much more than cut our
task in that house in two; I should think
it probably reduced it by about 90 per cent.
When that bill came there with vyour
imprimatur upon if, the impression we had
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was that that was about all that was required
in our debate. I hope that the same con-
fidence will be cnfertained with respect fo
vour efforts on the bill now before us.

Hon. Mr.
divorce bills.

Euler: Just as you treat our

Hon. Mr. Garson: The honourable senator
says he hopes that we shall treat this as we
treat the diveorce bills that come from your
chamber., I do not know that I would be
able to subscribe to that view in all cases.

This bill, copies of which I believe have
been tabled, is quite a volumincus document.
It is a very large book indeed, I should think
about the size of Anthony Adverse, and
upon the whole for the average layman much
duller to read. But it has this in common
with all other hooks—at least, so it seems
to me—that one of the important things to
know about it is who is its author. In the
present case we have not merely one author,
but a large number of them, and they are
all well known as competent men.

One of the hallmarks upon which this bedy
and the members of the other place have to
depend in considering a2 work is the gond
name of the author, so perhaps you will
permit me to amplify the remarks that were
made yesterday by the honourable leader of
the opposition in the Senate (Hon. Mr. Haig)
as to the manner in which this bill came into
being.

The Criminal Code Revision Commission
was griginally composed of the Honourakle
W. M. Martin, Chief Justice of Saskatchewan;
J, H. G. Fauteux Q.C. then of the Quebec
Bar and now the Honourable Mr. Justice
Fauteaux, of the Supreme Court of Canada;
Mr. F. P. Varcoe, Q.C., Depuly Minister of
Justice. To assist this Commission and to
undertake in large measure much of the
detail, there was appointed a committee com-
posed of Mr. Robert Forsyth, Q.C,, then with
the Department of Justice, and now Senior
County Court Judge at Toronto; Mr. Fernand
Choquette, Q.C., then of the Bar of Quebec,
now Mr. Justice Choquetie; Mr. H. J. Wilson,
Q.C. Deputy Attorncy General of Alberia,
and Messrs. Joseph Sedgwick, Q.C., and J. J.
Rebineite, Q.C., of the Bar of Ontaric. The
personnel of the committee was subsequently
increased by the appointment of Mr. W. C.
Dunlop, @.C., of the Nova Scotia Bar, Mn
H. P. Carter, @.C,, Director of Public Prosecu-
tions of Newfoundland and Mr., T. D
MacDonald, Q.C., who prior to succeeding
Judge Forsyth in the Department of Justice
was Deputy Attorney General of Nova Scatia.

The work of the commission and the com-
mittee was commenced in 1949 and continued
until September, 1950, when there was a
reorganization, and the work from that time
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on was carried on by a committee which was
subsequently appointed a commission, and
was instructed to prepare a draft bill for the
consideration of the government.

The commission, in accordance with their
instructions, prepared the draft bill which 1
tabled in the House of Comimons along with
their report on April 7, and which my col-
Jeague, the honourable government leader in
this house, has tabled in ihe Senate.

The bill now before you is a redralt of the
commission™s draft containing changes in
some minor respects made by the Depart-
ment of Justice, under instructions of the
government. In the preparation of their
dratt bill, the commission had, of course, the
benefit’ of the work already done, and their
draft bill can be said tfo give effect in large
measure {o the views of all groups engaged
in the work from the time it was commenced
at the beginning of 1849,

.The terms under which the commission
were asked to enter upon the last phase of
the work, namely, the preparation of their
draft bill, were as follows:

{z} revise ambiguous and
sions;

(b} adopt uniform language throughout;

(c} eliminate inconsistencies; legal anomal-
ies or defects;

(d) rearrange provisions and Parts;

{e) seek to simplily by omitting and com-
bining provisions;

(f3 with the approval of the Statute Rovi-
sion Commission, omit provisions which
should be transferred to other statutes;

(g) endeavour to make the Code exhaustive
of the eriminal law; and

(h) effect such procedural amendments as
are deemed necessary for the speedy and fair
enforcement of the criminal law.

The main prineciple of this bill which we
are now discussing on second reading, is that
the Criminal Code of 1852, which has been
in exisience for 60 years without having had
any major review and overhaul, should now
be revised and consolidated.

The wisdom, and indeed the necessity for
this step are so obvious that I shall not
detain the honourable senators with any
justification of it.

Honourahle senators will note that under
the terms of reference the purpose of the
revision was not o effect changes in broad
principles, but was to evolve as simple a Code
as possible by the elimination of unnecessary
or obsolete provisions, the correction of errors
and the removal of inconsistencies, and to
effeet such consolidation and rearrangement
as was deemed necessary to facilitate

unclear provi-
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reference. The work involved was arduoyg
and required great care. I am sure tha:
honourable senators will agree that the com.
mission have performed their work in ap
admirable way.

The rcport which was tabled deals with
the number of meetings which were held ung
points out certain matters to which the com-
mission fell attention should be drawn. 1t
iz not my intention fo review the report ot
the commission, but to deal with the bil} ag
a whole, pointing out general matters ag
well as certain specific matiers which are
thought to be of importance. It is neither
appropriate nor possible for me to deal with
every matier in which there has been change,
50 I shall confine my remarks o those things
which can be considered of major importance,
I therefore propose to deal with the bill
under the following heads:

(a) Matters of a general naturc.

(b) Changes in substantive law.

{c} Procedure:

(1) Indictable offences— .
(i) Extension of jurisdiction of
magistrates;
(ii} Method of election;
(ii) Sentences.
(2} Surnmary conviction offences—
(i) Inclusion of more than -
offence in an information;
(i) Appeal to be on evidence.

Under the general heading I shall dea) first
with the matter of rearrangement and con-
solidation. I have pointed out that the
commission were not charged with the fask
of making changes in broad principles, bui
were asked to evolve as simple a Code as
possible, and in doing s0 to make such
consolidation and rearrangement as was
thought necessary 1o the accomplishment of
this end. :

Honourable senators will have observed
that there has been considerable consolida-
tion and rearrangement. This phase of the
work has contributed {o the marked reduction
in the number of sections in the bill as com-
pared with the number of sections contained
in the present Code., Ii is obvious that this
feature of the work of the commission will,
prove of great advantage to those who are
called upon to interpret and administer the
crirninal law; and as a noteworthy example
of this branch of the work I would direct
the attention of honourable senators to Part
HIX, in which are consolidated all clauses
providing for the calling of witnesses in all
proceedings to which the Act applies.

1 would like now to deal with the extent
t6 which the present bill is exhaustive of the
eriminal law.

ong



MAY 13, 1952

Under the terms of reference the commis-
sion were asked to endeavour o make the
criminal Code exhaustive of the criminal
law. The commission, however, as they went
on with their task, came te the conclusion
tnat the Code should be exhaustive in so far
ouly as criminal offences are concerned, and
that the criminal law of England, as presently
in force in Canada, should be continued in
respect of other matters; inter alia, pro-
cedure, matters of defence and rules of evi-
dence not already codified. The result is that,
in go far as the commen law may noew have
cfiect in Canada, no change has been made
orher than to preclude the institution of pro-
ceedings for commeon law offences. In other
words, once this bill has been made law, any
information that may be Jaid will have to be
laid for an offence which is defined as such
ir. the Criminal Code. It will not be possible,
a5 it now is, to lay an information against an
accused for offences in respect of those mat-
ters which are not covered by our Code.

In case there may be some apprehension
sbout this change, namely abolishing com-
mon law offences, let me touch briefly on
the relevant history of the Code and the pre-
cautions taken by the Commission.

The English draft Code of 1878 is said to
be the source of the Canadian Code of 1892.
Perhaps I already have said that Canada
has had only one Code, namely, the Code
which Sir John Thompson introduced in 1892,
and which this present measure is o con-
solidate. This 1892 Canadian Criminal Code
was based in large measure on the English
druft Code of 1878—a draft which never
passed into law. While the English draft
Code was intended to codify the eriminal law
of England, the offences set out therein were
not drawn solely from the common law. A
great many were drawn from statutes then in
effect, and in particular, those Acts of 1861
which had been passed to censolidate and
amend the eriminal law of England.

In Canada, after confederation, a group of
Acts afflecting the criminal law were passed
in 1869—about twenty-three years before our
Canadian Code was introduced, These Acts
contained a great many of the provisions of
the English Acts of 1861 io which I have just
referred. In introducing the Canadian Acts
of 1869, Sir John A. Macdonald sald that the
primary object in intreducing these eriminal
laws was the assimilation of the whole
criminal Jaw of the Dominion, and every coti-
sideration was subsidiary to this, That is to
say, while the Acts of 1869 were not designa-
led a Code, they did purport to assimilate the
whole of the criminal law of Canada as it
stood at that time.
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In introducing the Code of 1892, Sir John
Thompson mada this observation:

The present bill aims at a codification of hoth
common and statutory law; but it does not aim at
completely superseding the common law, while it
docs aim at completely superseding the statutary
law relating to crimes.

The point I am making is that the statute
jaw which the Code of 1892 aimed to super-
sede already included much of what had
theretofore been the commeon law.

Bearing in mind the English statutes of
1861 and Canadian statutes of 1869, which had
been passed, it is clear that even before the
Canadian Code was passed in 1892 there had
been extensive codification of the criminal
law; and that thereforc the number of com-
mon law offences to which resort would be
had =zfter the Canadian Code was passed
would not be great. The Martin Commission
has found, after consultation with the prov-
inces, that resort has been had to common law,
offences in a very limited number of cases,
and the commission have incovporated in
their draft hill those commeon Jaw offences
which the experience of the past sixty years
has shown should be continued as part of the
criminal law of this country. Having regard
to the fact that before the Code of 1892 a
considerable number of common law offences
were dealt with by statute, and that there has
heen a carcful examination of the cases relat-
ing to common law offences since 1892, and
all those regarded as applicable incorporaled
in the Bill, it is clear that what is referred to
as the abolition of common law offences in
this bill is not at all extensive; indeed its com-
pass is very small

I am sure honourable senators will agree
that it is much more satisfactory to have those
things which censtitute crimes clearly set out
in a statute, readily available to all, than to
have to resort to ancient texts o ascertain
what conduct is eriminal in this country. In
view of what I have pointed out, there is
strong assurance that the draft bill contains
all the common law offences which are
required and that there will be no gap in
our law in this respect.

The commissioners in their report have
dealt at some length with punishment. There
iz just one phase of this matter with which I
wish fo deal at this time, and that is their
recommendation to abolish both minimum
punishments, and higher maximums for sub-
sequent offences, The purpose of this is 4o
give the courts a wider discretion in the
imposition of punishments. It is recommended
as a general principle that all minimum
punishment shall be abolished and that there
shall be no stated maximum for subsequent
offences, but that the judge, on the facts of
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the case before nim, and within a wide dis-
cretion permitted o him under this new Code,
shall exercise his own judgment, and if the
accused has been guilty on more than one
occasion of the offence charged, he shall take
the fact into account and punish the man
accordingly.

In so far as minimum punishiments for first
offences are concerned, the recommendation
of the Commission has not been accepied
in toto by the government. The insiances in
the present Code in which a minimum sen-
tence must be imposed on conviction for a
first offence are few in number. Had the
Commissioners retained the principle of mini-
mum punishrment, the following offences
would have carried minimum terms in the
bill: or, putting it in another way, the
offences I am now going to name are the
only omnes in the present Code for which
minimum terms are provided:

Driving while intoxicated ..........coo0an (cl, 222)
Driving while ability lropaired ............. (cl. 223)
Thefts of certaln matter from the Post Office
{cl. 298)
Theft of a motor car {theft of a motor ¢ar
was not carried in as a separate offence).
Robbery of the mails

However, in view of the recommendalion
of the Commissioners, minimum punish-
ments for these offences were not continued
in their draft bill, which is attached as an
appendix to their report.

In the bill now before this chamber
minimum @unishments have been restored
in respect of offences relating to the Post
Office and in respect of drunken driving or
driving while ability is impaired. Upon a
purely pragmatic basis we think it is better,
in relation to these speciiic kinds of offences,
to maintain the minimum penalties. As
there will be full opportunity for detailed
discussion in committee I will at present
say only this, that while there may he some
merit in the recommendation of the Com-
mission, we think that because of their
deterrent eflect, minimum penalties should
not be entirely abolished, and it is for this
reason that we propose they should be
retained in respect of the offences I have
just mentioned.

I should now like 1to discuss changes
in the substance of law, and in doing
so will attempt to discuss, as one can
appropriately do on second reading, the prin-
ciples of certain changes in the substantive
law which the Commissioners regarded as
properly part of the task assigned io them.
In accordance with rules I ghall confine my
remarks to such principles, and the relevant
sections can be considered in greafer detail
when the bill ig in committee.
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It will be observed that the definition of
treason has been redrawn. The cffect of thig
revision is, in my view, to place somewhat
greater emphasis on those phases of thig
subject which relate to the security of the
state.

In respect of the offences of sedition, the
Commission included in the draft bill which
it submitted a definition of *seditious intena
tion”. No doubt the Commission was moved
to do so by reason of the fact that the question
of what constituted a *seditious intention®
had recently been dealt with by the Supreme
Court- of Canada in Boucher v. The King
(1951 S.C.R. 265.

We examined the judgments of the various
members of the Supreme Court in that case
and we came to the view that it would be
wiser to leave that decision itself to govern
what constifutes a “sedifious intention” and
to have the advantage of future judicial pro-
nouncements as to the effect of that judg-
ment before attempting fo reconcile and
codify in a few short passages what constitutes
fseditious intontion™ as laid down in the
reazons for judgment in that case. Sometimes
it is difficult to codify reasons for judgment.

Ancther change to which I {eel I should
at this time diveet the atfention of honourable
senators is the creation of a new offence
designed to meet those cases of perjury where
it is impossible to defermine which of two
sworn inconsistent statements is false. Cases
arise where in preliminary proceedings a
witness will swear to ecertain facis and
later at the trial will give contrary eviderce.
In such cases, there ecannot possibly he any
doubt that perjury has been committed in
respect of one or other of the siatements.
However, it is impossible {0 establish which
statement is false because the person testify-
ing is sometimes the only person who can
establish this. It is to meet siluaiions such as
this that clause 116 of the bill has been
inserted. I would point out that this provision
is confined fo festimony on a material issue
and provides saleguards in cases of honest
mistake,

In Part IV of the bill, which iz the part
dealing with sexual offences, there is one
matter to which I wish to direct attention,
namely a change made in connection with the
offence of carnal knowledge of girls under
fourteen years of age.

The simplest way of dealing with this
matter would be to quote what is said by the
Commissioners in their Report at page 16 In
dealing with substantive changes:

One example is that under the present code on a
charge of rape or indecent mszault, the evidence of
the complainant need not be corrcborated. How-
ever, a rule of practice requires the trial judge to
give a warning as to the danger of convicting ont
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the complainant’s evidence alone. This rule s
eadified and extended to ecases of carnal knowledge
(clause 134) with the result fhat under the draft
gill corroboration of the evidence of the com-
plzirant is no longer required in casez of carnal
krnowledge.

1t was rather anomalous that it should be
required in that case and not be required,
for example, in rape.

The next matter I should like to discuss
is that of criminal negligence, The subject of
causing death or bodily harm by criminal neg-
ligence Is one to which the Commissioners have
paid careful attention and which they have
dealt with at considerable length in their re-
port. There is no purpose in my repeating here
what has been said by the Commissioners in
their report, but I would like to emphasize
that while a new offence has been created
znd a definition of criminal negligence inser-
ted, this effects really no substantive change
in the law but is for the purposes of clarifi-
cation and to bring the Criminal Code into
aecord with judicial interpretation.

I now pass on to clause 365 of the bill. This
provision deals with breaches of contracts,
the result of which will endanger life, deprive
the public of essential services or prevent
the running of passenger or freight trains.

May I, for a moment, touch on the history
of this sectipn. The provision was first
enacled in the Breaches of Confract Act
passed by the Canadian Parliament in 1877,
In introducing the bill, Mr. Blake {later Sir
Edward Blake) zaid:

The bill did not profess to deal even with a
strike, or to interfcrence with the freedom of the
employee Lo leave the service of his employer at
any time when his contract expired. It professed
in general terms to say that, save under special
rizpumstances, breach of service was not a crime.
It professed to define certain breaches of contract
or in the event of certain breaches of service, when
they tnvolved consequences of such moment and
were conrected with such results as might in the
opinicn of the governmént, falrtly be called crimes,
to define and punish them as such. To deal with
such a meoastre was an entirely different guestion
from suzh as how to aveid a breach of contract,
or how to treat a rict, how persens obstructing
rallway engines were to be treated, how persons
who made murderous assaults, as alleged, were to
e treated, or how the militia of this country was
to be calted out In aid of the civil powers.

Under the cnactment of 1877, il was an
offence for anyone who was under contract
to provide light or water to a municipality ot
who was under contract with anyone who
had agreed to supply such services to
break such contract knowing or having reason
10 believe that in doing so the inhabitants
of the municipality would be deprived of light
or water. There was a similar provision
relating to railways. ’
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The provision thus created two offences,
namely,

1. To break a conlract to supply services,
and 2. To break a contract with a person who
had agreed to supply scrvices,

Next I wish to deal with the effect of the
1906 revision upon these Statuties. Before L
do so, however, I should point out that the
enactment of 1877 was carried forward into
the Code of 1882, and when certain revisions
of the Statutes were taking place in 1906, the
sections dealing with this type of contract
came under consideration.

In the 1006 revision of the statutes the
wording of the relevant sections was so
changed that while they purported to con-
tinue this second offence—that is, the offence
of breaking a contract with a person who had
agreed to supply services—the amended
wording left at least a grave doubt as to
whether they did have that effect. If is to
remove this doubt that the commission have
recommended that clause 365 of the present
hill be enacted, so as to puf the section back
to its eriginal substance, except that it now
containg no reference to the carriage of the
mail.

The Cornmissioners, in keeping with
Canada’™s status as an autonomous nation, by
clause 420 give effect to the criminal law in
territorial waters surrounding Canada.  This
clause is an adaptation of the provisions of
the Territorial Waters Jurisdiction Act of
1878. However, in the draft bill as sub-
mitted by the commission a limit of twelve
miles was fixed for territorial waters. It
was felt by the department and hy the gov-
ernment that this was an undue extension
for the purposes of administration of the
eriminal law and that there should he no
departure from what is generally recognized
as the limit of territoria! waters under inter-
national law, namely, three nautical miles.
We have no doubt that the adoption by the
commission of the twelve-mile limit was for
the purpose of making this bill dealing with
the eriminal law uniform with the Customs
Act, which permits search of Canadian vessels
within this limit. But in the administration
of the Customs Act the officials have the
problem of vessels hovering about te commit
a breach of the Act, which is not usually
encountered in the administration of the
criminal law in general, and we do not thinlk
it necessarily follows that because there is a
twelve-mile limit under the Customs Act we
should have the same limit under the criminal
lJaw. We do not think that foreigners and
foreign ships within the twelve-mile limit
should be brought within the purview of the
Criminal Code. : :
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Now I come to habeas eorpus proceedings.
Under the law as it stands at present,
although there has not been universal accept-
ance of this, an applicant Ior a writ of
habeas corpus, if not sucecessful in securing
the relief sought in the first instance, may
make successive applications to a single
judge. That is, if he applies to Judge A for
a writ of habeas corpus and the judge says
“No”, he may next apply to Judge B, who
may also say “No"; and after applying to four
or five other judges he finally geis, say to
Judge F, who may say “Yes”. That gives
Judge F in effect the power of an appeal court
over his brother judges. It has been held that
where the statute contains a provision for an
appeal court, an applicant must avail himself
of the machinery of appeal and may not go
from judge to judge. It was so held in In 1e
Hall, 9 O.AR., 135, by- Mr. Justice Patterson,
at page 149

Where an appeal is given from the court in terms
io the Court of Appeal, the important consequencc
naturally suggests itself that there he no langer
the right to apply for a writ of habeas corpus to ohe
coutt after ancther—The intention of the legisla-
ture evidently was that the remedy should be
worked out by the machinery of the appeal and
that there should be no second writ allowed.

It was further held in In re Dawvis, 25
D.LR., 96, by Chief Justice Harvey of
Alberta, at page 98:

The disadvantage of one judge being required
to sit practically in appeul from a brother judge and:
the consequent loss of dignity and respeet to
judicial decisions in case of a difference of opinion,
caused our practice to be changed and now by r. 20
of the Crown Practice Rules, ihe decision of a
judge on an application for habeas corpus is final,
subjecet only to appeal 1o the Appellate Division.

In the provinces of Ontario, Quebec, British
Columbia and Alberta provision was made
for an appeal, and in some instances succes-
sive applications were prohibited unless the
subseguent application was based on new
facts. Of course, if there were a new sct of
facts then in a sense there was a different
case. The reason I say “in some instances”
iz that in two of these provinces there was
some difference of judicial opinion, which is
not particularly relevant to our present dis-
cussion. Then a decision was rendered by
the Supreme Court of Canada In the case of
In re Storgoff, 1945, 5.C.R., that the provincial
enactments providing for an appeal from the
retusal of an application for habeas corpus
did not apply to habeas corpus arising out of
criminal proceedings, as habeas corpus was
essentially a matter of civil law.

That had not been the law until this case
of In re Storgoff was decided. It had previ-
ously been held, although not with complete
uniformity, that while according to our con-
stitution, eriminal matters come under the
jurisdiction of parliament and matters of
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civil procedure come under the jurisdiction ot
the provincial legislatures, a provincial law
providing for appeal in the case of habess
corpus preceedings applied not orly to civil
cases in the provincial courts but, as pro-
cedure, applied also to crimingl matters in
provineial courts, That had had the eflect in
most cases of preventing habeas corpus appli-
eations in criminal matters from being made
from one judge to another, since it was held
that because of the provincial statutes an
appeal had fo be taken io the Court of
Appeal. But in the case of In re Storgoff the
Supreme Court decided that these enact--
ments no longer applied to applications for
the writ where the applicant was in custody
as a result of eriminal proceedings. That is,
since ecriminal proceedings were under the
jurisdiction of the federal parliament, these
provincial enactments did not apply to them.
Nevertheless, the fact that provision had been
made in certain provinces for an appeal in
order to preclude successive applications indi-
cates a considerable body of opinion opposed
to the practice of successive applications to
a single judge on the same facts. _

The commission, as can be seen Irom their
report and this draft bill, were of opinion
that there should net be successive applica-
tions, but that an appeal should be given to
the full Appellate Court, thus restoring the
practice which had obtained in certain prov-
inces prior to the decision in In ve Storgoff
and extending the appellate procedure to the
whole of Canada. If this is done, an appli-
cant who feels that his application has been
improperly rejected by a judge will in all
cases have the right of an appeal fo the
Appellate Court.

That disposes of the main changes in the
substantive law.’

Under the general heading of “Procedure”
I should like to deal with the consalidation
of Paris dealing with non-jury trials of
indictable offences. In the present code,
there are two Parts dealing with the non-
jury trial of indictable offences. In the
bill these Parts have been consolidated and
the provisions of Part XVII which deal with
jury trials, where they are not inconsistent,
have been made applicable. The advaniage
of this is to have uniformity in so far as
possible in the trial of indictable offences.

Extension of Jurisdiction:

It will be observed that under the provi-
sions of the consolidated Parts, the jurisdic-
tion to be exercised by Magistrates will be
exercised only by those who are specially
appointed for that purpose.

In view of this and in the expectation that
jurisdiction to act under this Part will be
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westowed on qualified persons, the jurisdie-
tion to try an accused with his consent has
peen extended to include <certain offences
which must now be tried by jury. I would
emphasize that this in no way impairs the
right of an accused to irial by jury and that
the accused will continue to have the right
to select the method of trial which he desires.

New Form of Electicon: .

There has been a change in the form of
election which an accused may make. Under
the code as it now stands, an accused who is
before a Justice of the Peace is given no
election as to method of trial but the Justice
is empowered to hold only a preliminaory
hearing. Provision is made in the revision
whereby the Justice, if he decides that a
case for committal is made out, will then
require the accused to elect for trial by a
judge sitting without a jury or by a judge
and jury. : :

Where an accursed is before a magistrate,
he may now elect for frial either before a
magistrate or before a judge and jury. Under
the Bill, the election will be for frial before
gither 2 magistrate, a indge witheout a jury
or a judge and jury, and he makes his
choice.

Put briefly, the change effected by the
new form of election is that an accused
when in the police court will be given an
opportunity to elect trial by a judge alone
if that is the method of trial he prefers.

1 would point out that the right of an
accused who has elected irial by jury to re-
elect for trial by a judge alone, which now
cxists, has been continued—that is to say,
under law as it stands at the present time
an accused who has been committed for
trial may elect trial by jury, but if later on
for one reason or another he desires to
change his election to trial by 2 judge alone,
he may exercise that right. TUnder the
amendment such a right of re-eleciion is
maintained.

Sentences:

Under the present Part XVI, which deals
with summary trials by magistrates, of indict-
able offences, there are special provisions
relating to sentences in respect of those
offences over which a magistrate has absolute
jurisdietion. _

Under the revision, these special provisions
have been abolished and the sentences which
may be imposed for these offences will be
the same as those which may be imposed in
any other court,
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It was anomalous that a person tried in a
higher court should be subject to a greater
penality than a person tried by a magistrate
under Part XVI.

Appeal by Attorney General of Canada:

As honourable senatars know, prosecutions
under certain Dominion sfatutes as well as
under the Code are conducted by the Depart-
ment of Justice by arrangement with the pro-
vincial authorities. That i1s to say, the
administration of Justice-—notwithstanding
the designation of the federal Department of
Justice—is a provincial function, but the pro-
visions of certain statutes are enforced by
the federal Department of Justice after first
making arrangements with the provincial
authorities. In such cases, the provineial
authorities take no part in ithe trial. It was
the view of the commission that in such cases
the Atterney Gencral of Canada should have
the same rights of appeal as those possessed
by provincial Attorneys General and a pro-
vision has been inserted to this effect
(clause 601}

Summary Convictions:

The prinecipal matters to which I wish to
dircet attention in respect of changes in pro-
cedure in summary conviction offences are
the following:

(a) Inclusion of more than one offence in
an information. Under the Bill, provision is
made for the inclusion of more ‘than one
offence in an information. This is noi an
innovation. Similar provision will be found
in both dominion and provincial Acts and the
practice was widely adopted in connection
with wariime regulations, As a proper safe-
guard, it will be noted that power is given
the courf to order a separate trial on auy one
or more of the included charges if the court
is of opinicn that such a course is necessary
in the interest of justice.

(b) Appeal to be on Evidence. Under the
present provisions of the Code where an
appeal is taken in a summary conviction
matter, the court must hold a new irial or as
the lawyer calls it a trial de nowvs. The
practice has grown up among certain shrewd
lawyers of not putting in any evidence for the
defence at a first trial; then being familiar
with the Crown’s case, an appeal is launched
and the case is iried de nove. Having heard
the Crown’s case such a lawyer is in a posi-
tion to bring in his evidence, and it is some-
times fhought that acquittals are so won
which are not warranted.

Hon. Mr. Euler: Disgraceful.

Hon. Mr. Garsop: The commissioners have
recommended that in future the appeal should
be determined-on the evidence izken in the
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court of first instance as in the case of
more serious indictable offences. In order
that the court will have before it all essen-
tial evidence, authority is given to hear addi-
tional witnesses as well as witnesses called
on the trial. It would appear that this is
a proper change as it seems an unnecessary
duplication to have witnesses called fo give
the same evidence on two separaie occas-
" jons in respect of the same issue.

Before leaving this branch of the bili, I
should point out that the summary trials
part and the part relating to summary con-
viction offences were submitted o provincial
representatives at a joint meeting held In
Toronio in September last. These parts were
discussed section by section, and the com-
mission in its report points out that in gen-
eral the revision of these parts was acceplable
to the provincial representatives.

In closing, there is one general observation
I would like to make. In opening I pointed
cut that the revision was not underfaken
for the purpose of effecting changes in broad
principles. Qur systemn of criminal jurispru-
dence embodying as it does the high prin-
ciples. of the British systermn provides as fair
and just a system as it is possible {o devise
to ensure that justice will be accorded to
2ll. T am sure that those who have studied
the Bill will agrce that the Commission in
its work, and the bill now before you, hanour-
able zenators, have mamtamed those prin-
ciples.

* Some Hon. Senatorst Hear, hear.

Hon. John T. Haig: Honourable members,
it is not my intention to adjourn the debate.
I have had the good fortune to have an
opportunity to read the memoranda which the
commissioners sent with their bill, and the
Honourable Minister of Justice has commented
extensively on that information.

I propose to repeat somewhat my remarks
of last night, in that I think there is nothing to
be gained by a long discussion on the bill
in thiz house. It is & type of measure that
is better handled in committee, where honour-
able senators may have a free and frank
discussion of its provisions, The memoranda
accompanying the bill give a very clear expo-
sition of what Is intended by the amend-
ments. T did not have to attend the Divoree
Committee this morning, so I spent a good
deal of time going over the material before us.
I checked up on some of the changes and, with
respect, I say to the honourable minister
that I am not sure that I agree with his
views. But az I am not an outstanding
lawyer, it may well .be that the commission
is right and I am wrong.

To study the bill in committee would hclp

us-to understand it better: each clause could
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be considered by itself as we went along:
most of the sections would be read ang
passed without debate. I do not markedly
disagree with the Minister of Justice. This is
not the first time that I have sat with the
honourable gentleman in a legislative assem-
bly. For eight years we occupicd seats oppo-
site each other in anocther place, so that his
voice and manner are not unfamiliar 1o me. 1
offer him my congratulations; personally I
am delighted to see him here.

I would not withhold for some poor fellow
accused of an offence the right fo a drial
de novo if he has been before a certain magis-
trate or in certain courts. From my experi-
ence with some magistrates, and with due
respect to them, I would say that were I
charged with an offence, I would rather take
my chances in a higher court than before
them in the court below. However, that is
a detail. My point is that the house should
send this bill t¢ commitiee in order to under-
stand it better.

The minister made a very fine presentation
this afternocn. Although myself a lawyer of
sorts, it kept me busy to follow all the changes
he proposes, and I think it must have been
very diffieult for laymen to understand the
significance of them all. I shall not repeat what
I said yesterday, but if a certain gentleman—
the mninister knows fo whom I refer—or
sgimeone as well qualified were available o
the commitiee, we would gain a much clearer
understanding of this bill. + The man I have
in mind is really experienced in this mafter.
One cannot serve ten years in a city police
court without getting a pretty good idea of
the ramifications of the eriminal law. So I
suggost that he be allowed fo meet the com-
mittee; then we can have a discussion, and
when the bill is reported to the house all of
us will have a hetter understanding of it. Fur-
ther, it T am nrot in agrecraent with some deei-
sion of the committee, I want fo be free on
third reading to raise such objections as I
see fit. By voting today for second reading
of the bill I am not to be understond as
confirming it. I think that all of us need
more information, and that a beiter job can
be done in commiitee.

I thank the minister for his references
to the Bankruptcy Act. He might also have
mentioned the income tax law, on which some
of us have very definile opinions.

In conclusion, I am persuaded that if we
do a good job in connection with the present
pill, members of the Housze of Commaons, no
matter how they may talk about the Senate
when they are away from Parliament Hill,
when ingide this building will admit that we
are a pretty fine class of people.
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Hon. Thomas Reid: May I be permitted
to ask the minister a question? During his
speech he said something about territorial
waiers and the jurisdiction relating thereto.
He spoke of the twelve-mile limit as it
relates to customs law enforcement, and also
referred to the three-mile limit. In view
of the faet that. international law knows
nothing of the three-mile limit, or terriforial
waters, has the commission given considera-
tion to the idea of extending our territorial
waters and so protecting our fisheries?

Hon., Mr. Garson: Honourable senators, [
think the answer is, that what is meant by
wterritorial waters” is determined to a con-
siderable extent by the subject-matter with
which you are linking it. Lel me take as
an example, in order to make my explanation
as brief as possible, the criminal laws of
the United States and of all the various mem-
bers of the Pritish Commonwealth retain
this three-mile 1imit. When you get into
customs administration you must have regard
to the fact that you are dealing with a new
set of practical problems, problems of ves-
sels hovering off the coast, waiting until
darkness falls in order to start their criminal
activities; and the same sort of practical
problems arise when you are dealing with
guestions of fisheries, One of the most recent
judgments of the International Court at the
Hague had to do with the guestion of Nor-
wegian ferritorial waters. The report is not
vet available, but an article upon it has been
written by Professor Lauterpacht, a member
of the staff of one of the British universities,
who has analysed and summarised this judg-
ment, One has only to read his article to see
that the judgment deals with the guestion of
territorial waters in connection with an
entirely different matter, namely Norwegian
fisheries, wherein the conformation of their
coastline and their fiords, the places in the
occan where fish are to be found, and similar
considerations play their part, and the law
in such a case is not a very satisfactory guide
to what we should enact in our Canadian
Criminal Code. So far as the disposition
of the matter before us is concerned, it
relates only to the criminal law. One of the
problems with which we had fo concern
ourselves was the consequences of asserting
jurisdiction over a foreign ship within the
mwelve-mile but beyond the three-mile limit.
Supposing it is a Norweglan ship, with a
Norwegian captain and crew, sailing under the
Norwegian flag: are we to say that if is the
responsibility of the Mounted Police or any
other Canadian peclice or of the Cana-
dian courts, if a murder is committed
on that ship while it is within {hose
nine miles of water, to Dbring the
rmurderer to justice? I do not think
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we would wani to do that, If we have
enlarged our jurisdiction in conneclion with
fisheries or customs, the only reason is in.
order to deal with the practical problems
which arise in relation to both these matters.

Hon. Mr. Hayden: May I ask the honourable
minister a gucstion, as unfortunately I was
not here during the whele of his =speech.
Did he deal with the gquestion of & new
definition of criminal negligence?

Hon, Mr. Garson: Yes.

Homn. Mr. Hayden: By what process of logic
and reasoning has he finally evolved the
present definition?

Hon. Mr. Garson: Well, hongurable sena-
tors, I cannot plead guilty fc having defined
it. It was defined by the cormmission, and
after consideration of their comrmission we
adopted it, and I think it can bhe defended.

Hon. Mr. Hayden: As I read clause 191,
Mr. Minister, it purporis to define criminal
negligence as follows:—

(1) Everyone s eriminally negligent who shows
a wanton or reckless disregard for the lives or
safety of other persons

fa) by doing anything, or

ib} by omitting te do anything that it iz his
duty to do.

(2} For the purposes of this section,
means

(a) a duty imposed by law, or

(o) a duty for the breach of which a person
may bhe found liable in civil procecdings.

“duty™

It strikes me that if I am required o do
something on the eivil side of the law, and
I fail to do it, and 1 ¢can be sued for damages,
that would appear to be made cne of the
elements in the constitution of *“criminal
negligenee” as defined in section 181. Now,
is that intended?

Hon. Mzx. Garson: I think it would help
if I were to repeat what I said on this sub-
jeet when my honourable friend was not
present. It was this: The subject of causing
death or bodily harm by criminal negligence
is one to which the commissioners have paid
careful attention and which they have dealt
with at considerable. length in their repori.
There is no purpose in my repeating here
what has been said by the commissioners in
their report, but I would like to emphasize—
and I think this answers my honourable
friend’s guestion—-that while a new offence
has been created and a definition of criminal
negligence inserted, this effects really no
substantive change in the law but is for the
purposes of clarification and to bring the
Criminal Ceode into accord with judieal
interpretation.

In other words, if the view of the com-
mission and of the Department of Justice is
right, and I think it is, we have done nothing
more in this than to state what iz now
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established as the law by our jurisprudence;
in other words, to codify the legal decisions
upon this point, I think that will become
apparent when it is dizcussed in detail in
committee. If my honourable friend wanfed
to go into it we could supply the whole list
of decisions which brought wus to this
conclusion. :

With reference to the specific gquestion as
to whether the mere breach of a duty in
jtself would constitute eriminal negligence, I
would be very much surprised if there are
any decisions to that effect, or if the proper
interpretation of the section which the hon-
ourable senator has read is to that effect. As
I have always undersicod, and I am surc
my honourable iriend agrees with me, the
breach of a duty imposed is negligence; but
whether coupled with all of the other circum-
stances in the case it proves a wanton and
criminal negligence is a question of fact, o be
determined upen the facts of the case before
the ecourt. I think that iz the only answer I
can give to my honourable ifriend at this
time. Y do not altogether agree with his
point but it is properly taken, and I would
be glad to go into it in committee.

Hon. Mr, Hayden: I am noi quarrelling
with your statement of the law, but I am
wondcring whether section 191 is drafied in a
way which reflcets that.

Hon, Mr. Garson: It is thought by the com-
mission that it does that, and by our depart-
menta}l and parliamentary draftsmen, to
whom my honourable friend the leader
opposite (Hon. Mr. Halg) was referring in
such glowing terms a few moments ago. 1t
is possible that they may be wrong, and if
they are, we could correct this in eoramittee.
One of the reasons this matter is being con-
sidered by the Senafe is that this body can
make corrections of thai sort.

Hon. Mr. McDonald; Do I understand the
honourable gentleman to say that he will
be available at our commiftee meetings?

Hon, Mr.
Hon. Mr,

Garson: Yes.

McDonald: Are the sections that
are new so marked for study purposcs?

Hon, Mr. Garson: We shall have, for the
purposes of the committee, a list of all the
gections which have been discontinued and
dropped, all those in respect of which sub-
stantive changes have been made, all of
those which have been changed as to word-
ing without change as to substance, and all
of those which are carried into the new bill
in their identical form., By using these means
one can move right throungh the bill and
know exactly what has happened to every
gection in the present law.

Hon. Wishart McL. Robertson: Honourable
senators, I wish to join with the leader
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opposite (Hon. Mr. Haig) in thanking my
colleague, the Minister of Justice (Hon. Mr.
Garson) for having given us stch an inter-
esting exposition of this bill on the motion
for sceond reading, Of course, my prime
chject in life iz to expedite the passing of
legislation, I suppose, therefore, I should
welcome ihe suggestion made by the hon-
ourable leader opposite, that second reading
be given to this measure foday. At the
same time I should point out that one hon-
ourable senator who was unable to attend
today was assured that this legislation would
not be given second reading this afternoon,
I do not know whether this honourable
gentleman, who has always taken an aetive
interest in matters of this kind, may wish
to say something on the second reading
or not, but in fairness to him I would be
reluctant to have the debate closed at this
time. Unfortunately T was unable to supply
coples of this bill before honourable sena-
tors came to the chamber today.

Hon. Mzr. Aseliine: Will we have coples
tomorrow? i

Hon, Mr. Roberison: There are twenty
copies available now, and I think additional
ones will come to us progressively, It is
merely a question of getting them printed,
and I shall ccrtainly see that members get
them as soon as possible. In case any hon-
ourable senator decides to speak on the see-
ond reading of the bill, I am going to sug-
gost to my deputy whip that he adjourn the
debate. :

Hon, Mr, Taylor: Honourable senators, 1
move the adjournment of the debate.

The motion was agreed to.

CANADA DAIAY PRODUCTS BILL
SECOND READING
On the Order:

Resuming the adjourned debate on the motion for

' the second reading of Bill B, an act to amend the

Canada Dairy Preduects Act.

Hon. Mr. Roberison: Honourable senators,
as I stated last night, I shall not be in a
position to take part in this debate before
tomnorrow at the earliest. 1 have been desir-
ols of consulting my colleagues about the
matter, but there has been no meeling of
the government for the last few days, and
ai present the Prime Minister is away. I
hope, however, to have a eonsultation tornor-
row and io make my little contribution to
the debate in the afternoon. I therefore ask
that the order stand. :

The Hon, the Speaker: The Order stands.

The Senale adjourned until tomorrow at
3 pm. '




