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PREFACE

TO THE SEVENTH EDITION.

Tee time is so short since this work received ifs great
and special improvements for the large sixth edition now
exhausted, that no such extensive alterations are required
for the seventh. A chapter on the Authorities and their
Weight is added. To the brief discussion, in the latter
part of it, of the rule of sfare decisis in criminal cases, par-
ticular attention is invited, because of the great impor-
tance of the subject. I have rewritten the chapters on
Ex post Facto Laws, Ignorance and Mistake of Law and
¥act, Protection to the Lower Animals, the Domestic Rela-
tions, Relations other than Domestic, Battery, and Disturb-
_ing Meetings, and the greater part of the one on the Want
of Mental Capacity. Parts, also, of other chapters are re-
written ; as, on Attempt, Homicide, Receiving Stolen Goods,
and some others. For the rest, I have examined all the
cases published since the sixth edition was prepared ; cited,
with due explanations, such as have varied or questioned
any doctrine, enunciated any new one, or confirmed an old
one not before well settled ; and, beyond this, cited more
or less of the cases merely reaffirming what was before
established, not deeming it necessary to include this class
entire. '

In these various ways, the body of the work, exclusive
of the indexes and prefatory parts, is enlarged just fifty
pages. The mumber of added cases is 902 ; making in all,
in these two volumes, 10,416, )
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The plan of distinguishing, in the Index to Cited Ca}ses,
those cited also by some other English or Am‘erlca.n
author, from the ones appearing in text law only In the
present work (as in the sixth edition, explained m th.e
preface next following), is found on trial to render this
index much less convenient of .consultation. And, on bal-
ancing the reasons, the advantage to the reader is deemed
not sufficient to compensate for the additional labor re-
quired of author and printers. So the present Index to
Cases ig printed in the usnal way. Butl have.c'aused guch
comparisons to be made with the now last edltlons.of the
other books as to be able to say, that the PI‘OpOl’thH{? (Ef
the two classes of cases, for these two volumes of Crimi-
nal Law,” remain substantially the same as stated in the
Preface to the Sixth edition; namely, a few more than
half of them are cited in some book on th:e faw, the
practice, the pleading, or the evidence in criml.nal causes,
by some other English or American author, while the rest
are in my volumes alone reduced to text ls'uw. The pro-
portion of those that appear only in th'}s series off hooks is
larger in “ Criminal Procedure,” and still larger in “ Stato-

tory Crimes.”

My plan, as elsewhere explained, has been uniformly to

examine all the cases which the methods pointed out in the
introduction to the third edition of ¢ Crimimal P.rocedure ”
could bring to me, but not necessarily in every instance to
cite all. Therefore I have doubtless rejected some which
another, writing on the same plan, would retain ; and cer-
tainly some to which one would cling W]’.l.O professed to
give all, while gathering them by means which 'could.reach
only the more easily found minor part. So I examined a
second time, in the original books of reports, such of my
discarded cases as had been cited in other works'; finding,
to my surprise, my first judgment confirmed in nearly
every instance, and thus reclaiming too few to b-e worthy
of mention. I do not profess that my double judgment
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herein is infallible; but, such as it is, the resder has the
benefit of it, while the toil has been mine.

The value of a book cannot be said properly to depend
on the number of cases cited, or even on the judgment
with which selections of cases are made. Yet, on the
other hand, all reflecting lawyers will admit that these are
elements in the question. The highest element, withont
which any production is worthless, is accuracy of doctrine.
Upon this, an author is almost forbidden o speak, and
I shall here pass it by. But it is in place to say, what
the reader cannot avoid perceiving, that, in these five
volumes, is collected an immense quantity of legal doctrine
not elsewhere to be found in the form of text law.

The reader’s attention is invited to a series of introdue-
tions, — the first, originally inserted in the third edition
of ¢ Criminal Procedure ;" the second, in the sixth edition
of “ Marriage and Divorce ;™ and the third, consisting of a
rewriting and enlargement of a former one, in the present
edition of this book, — wherein, while explaining the pur-
poses and Intermal structure of these works, I endeavor

‘to contribute something toward the general improvement

of our legal literature and jurisprudence. Space would
not permit-me to draw the practical conclusions. So let
me here suggest, without the reasons, yet as the result
of years of reflection, the following: —

First. Most of all is needed a disposition in the profes-
sion, not to take things on trast, but for every man to
look and see for himself. Without it, no solid improve-
ment in our law or its literature is possible, Added to
this should be — J

Secondly. The establishment, by the National Bar As-
sociation, or some other association or individual able and

~willing to bear the expense, of a burean to investigate,

by the help of trained experts, every book relating to the
law, and especially every new one, and report in ‘writing
to the profession, simply and only as to its bona fides. If
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it is a reprint of a foreign work, is it correctly done, with
name of author, dates, and the like, true to the fact? If it
professes to be original, how far is it so? Are due credits
given? Are the rules of our written language concerning
quotation marks followed ? Are there eoncealed piracies?
Did the writer alter from other books any part of what
he put forth as his own? Was the work done personally
by the ostensible author? If a book of reported cases, did
the judges, in their opinions, deal fairly with counsel, text-
writers, and. one another? And let all other questions,
pertinent to the main inquiry, be answered.

Thirdly. The copyright laws need amendment and ex-
tension. Among the rest, we should have more stringent
rules against piracy as a civil wrong. And it should be
made a crime for an author to appropriate knowingly,
animo furandi, and with the omission of credit, either the
thoughts or the words of another as his own. The copy-
- right protection should be made to avail no one who wil-
fully, in his book, puts forward a claim to originality
beyond the truth. And there should be established a
governmental bureau, in a degree similar to the private
one suggested, to make due examinations, by experts, of
all books for which copyrights are taken out. Resulting
therefrom, in proper cases, the formal copyright should be
withdrawn.

These suggestions, imperfect, and in outline incomplete,
will suffice for this place. * Where there iz a will there is
‘a way.” -Ii the profession is satisfied with things as they
now are, no one man can change them. If it wanis a real
reform, it lacks neither the understanding nor the energy
to supply all deficiencies, and put it through to the very
daylight. :
J. P. B.

Caweribag, January, 1882,

PREFACE

TO THE SIXTH EDITION.

Tois sixth edition does not differ from the fifth in its gen-
eral arrangement, in the order and numbering of the
sections, or materially in legal doctrine. Nor does it omit
the substance of any thing important in the fifth. But, in
other respects, it iz essentially new. Nearly all of it is
either rewritten or otherwise compressed into briefer forms
of expression, every case has been compared anew with the
original report to see that it is correctly cited, the notes
are augmented more than a third in the number of cases
cited, the text iy enlarged by what those added cases
represent, it is by various devices made clearer, each topic
is more easily found, and the entire work is brought down
to the time of publication. Let me explain.

To a mass of material; embracing the substance of sev-
eral thousand adjudged cases, which lay by me neither
used nor definitively rejected after preparing the last editions
of my books on the criminal law, I added the fruits of fresh
searchings through the reports for cases which I might have
overlooked or too hastily rejected, together with the
edjudged law subsequently made public. With this mate-
rial before me, 1 went. through the entire work; com-
pressing, changing, and adding, as already stated. Not
a section, unless a quoted one, stands, if 1 mistake not, in
this edition exactly as it did in the last.

In dealing with the cases, my aim has continued to be,
what it was at first, to read all ; and, upon questions which
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divide judicial opinion, to cite all, especially to omit from
my notes no case contrary to what I set down as the better
law. To find the cases, I have personally handled every
volume of the reports, and consulted all the auxiliary helps
known, to the profession; and, to have them before me
while writing, I have employed the most successful devices
hitherto invented. Moreover, in the production of my
series of books on the criminal law, I have spent, in un-
divided labor, more than half the working years of am
average lifetime. Yet I do not claim to have omitted
nothing which ought to be set down, ar t» have mistaken
nothing. '

While, on questions which divide opinions, and on some
others not well settled, 1 have aimed to cite all the cases,
such has not been my purpose throughout. It has been to
render the utmost prastical help to the reader; and eften
I could see that I should serve him best by excluding what

worldd be with him mexe. lumber. Great numbers of eases
have been on this principle rejected.

Yet a pretty full ecitation of authorities has seemed
desirable. They are nof, as is sometimes assumed, intro-
duced to support the text, which, as a general rule, and as
viewed by a competent reader, ought to support itself. But
they furnish, to the practitioner and the courts, the. means
of making a wider and more minute investigation of any
topie or proposition than the limits which an author pre-
scribes to himself will permit. Thus the text-book, while

it serves its primary purpese, becomes also the mest con-
venient index to the cases.  Other men may possess
ahilities which T do not; but, for myself, I eould net, by

- any form of digest, furnish the prefession with se helpful
s guide to the cases a2 I have dome in this work, which
still is not. a digest hat a commentary, or treatise.

Every sentence in this work, which is set down on the
aunthority of the eourts, was praduced by me, not to any
degree from examinetions of other authozs, whether Hng-
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lish or American, old or new; buf wholly from my personal
examinations, in the original books of reports, of the
cases cited, and others not cited. It has oceurred to me,
therefore, that the reader might occasionally desire to see
how other authors have dealt with the same cases. To
satisfy this inquiry, he has only to find my cases in the
tables of the other text-books, and thus be referred to the
particular passages. But to enable him first to learn
whether any other author has a particalar case, I have
caused such as are cited in amy other current text-boek,
English or American, to be printed in my “Index to the
Cases cited,” at the end of this first volume, in ftalics.
And see the note at the head of that index. Again,if I
lay down a proposition contrary to what is said by another
author, this division of my cases into Roman and Italic
will indicate with substantial though not absolute accuracy,
whether or not the other author had before him the
authorities from which my ‘text was produced.,

In the fifth edition of this work, 7,016 cases were cited.
In this sixth edition there are 9,514 ; being an increase of
2,498, considerably more than a third. The English cases,
including the Irish and a few Scotch and Canadian, number
5,321 ; the American, therefore, 6,193. Of the English,
2,494 are cited in one or more of the eight volumes, by
other authors, of current English and American text law,
and 827 are not cited in any of them. Of the American
cases, 2,560 are cited in some one or more of those eight

~ volumes, and 3,683 are not in any of them. Of the 9,514

cases, being the entire number cited in these two volumes,
5,004 are cited also by some one or more of the other
English and American authors, and 4,460 are not cited by
any of them; but, in these volumes, are for the first time,
it is belleved reduced to text-law.!

! Those who count the cases in my *Index to the Cases cited » will find
them to number more than is thus set down. The reason is, that, where
more reporters than one have a case, they occasionally differ in spelling the

names ; and, in thia ¢ Index;’’ each diverse gpelling stands as a separate cage.
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The labor of preparing this edition has been quite be-
yond what was originally supposed. After allowing myself
what appeared to be ample time for a thorough revision, I
arranged to bring out this edition six months ago. Yet
the present has proved to be the earliest moment possible.
Though the book has been lying out of print and constantly
called for, I deemed it for the interest of my readers to
take the needful time, and carry to the end what I had
undertaken. My hope is, that neither they nor I may see
occasion to regret the delay.

4. P. B.

Camnriper, Feb. 1, 1877.

PREFACE

TO THE FIFTH EDITION.

THOSE who have examined the second édition of py work
on the law of Criminal Procedure, published a few months
ago, will see that I have done for this work what T did for
that. 1 have rearranged the mattetr throughout, added
some new topics, improved many of the old discussions by
presenting the doctrines in new lights and new relations,
cited the latest cases, pruned away what could be spared of
the old to give place to what is better and fresh, and pre-
fixed in a peculiar type headings to the sections to enable
the practitioner rapidly to get at the contents of the.book.

In an Introduetion following this Preface, the reader will
find an explanation of the series of books of which the
present work is one, and of the plan on which they are
executed.

When I refer from one book to another of this series,
the form of the reference is, for example, “ Crim. Proced. IL.
§ 64,” or ¢ Stat. Crimes, § 25.” This is done to avoid the
frequent writing of my own name. When I refer to one

of my other books, I do it in the usual way. These refer-

ences have their uses ; but I never, except for some very
brief thing, repeat in one book what is said in another. '
To preserve the balance of these volumes in size, and
avoid the necessity of transferring to the first volume
any of the matter now inserted in the second, I have had
the “Index to the cases cited in both volumes” printed at
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the end of the first. And for the same reason, some of
the topics which, as respects the procedure, are treated of
in the second volume of “Criminal Procedure,” are, as
respects the law, treated of in the first volume of this
work.

The old English statutes are printed from the edition
known as Ruffhead’s. This explains why the words of
these statutes occasionally differ slightly from those found
in English text-books. I believe there is no higher

authority than Ruffhead, on a question of the true word-

ing, in English, of an old statute.

Where the same case is In several reports, I often refer
to more reports than one, evem though the precise point
is set down in only one. The double or treble reference
helps as much in these instances as in any other.

' J. P. B.

CangrineE, August, 1872

GENERAL INTRODUCTION

TGO THE BOOKS OF THIS CRIMINAL-LAW SERIES AND
THE OTHER RELATED WORKS.

Ir seemed due equally to myself and the public, that, after
spending some thirty years in the exclusive and undivided labors
of writing law books which, while constantly in the hands of law
students, legal practitioners, and the courts, remain, by reason of
being in some respects different from the majority of the text-
books in common use, not at all understood by some and only
imperfectly by others, I should make such explanations as will
leave it certainly not my fault if those who care for them do not
in the future comprehend their methods and structure. To this
end, I prefixed to the third edition of my * Criminal Procedure ”
an *Introduction explaining how and why the Books of this
Series are written;” and, to the sixth edition of * Marriage and
Divorce,” an ¢ Introduction explaining the I’lan of Writing Law
by Looking and Seeing.” The present Introduction consisis of
a rewriting and extending of the one in the sixth edition of this
work,

The two volumes here presented are a part of a series of five,
covering the field of Criminal Law, Criminal Pleading, the Prac-
tice in Criminal Cases, and Criminal Evidence, both at the
common law and under the statutes of our States. The series
is arranged as one work, so that what is set down in one of the
books is not repeated in another. These two volumes of ¢ Crimi-
nal Law " are limited to the law of the subject, not extending
into the proeedure. Their sphere is the unwritten law, yet not
simple and pure, but as augmented and qualified by the statutes.
Treating, for example, of common-law lareeny, they exhibit the
statutory modifications and enlargements of it; and include the
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statutory larceny called embezzlement. And this illustration
will serve for all. But each purely statutory offence — such, for
instance, as the prohibited selling of intoxicating liquors — is
reserved for *Statutory Crimes.” In * Criminal Procedurs,”
consisting of two volumes, are embraced the three several sub-
jects, by some deemed suitable for distinet works, of Criminal
Evidence, Criminal Pleading, and Criminal Practice. It seemed
to me that they could be more conveniently for the reader, and
in less space, presented in one work. The single volume of
« Statutory Crimes” gives the leading doctrines of the inter-
. pretation of statutes, and the discussions of the unmized statu-

tory offences. In it, for convenience, the law and the procedure -

are blended.

The sole purpose of these and the other works, not speaking
of the motives for writing as explained in the Introduction to
“ Criminal Procedure,” is practical instruction in the law. Noth-
ing merely theoretical is admitted. Nothing tending directly to
this object, and possible within the space limited, is intentionally
excluded. In determining what to insert and what to reject, I
look to real needs, not inquiring what misapprehensions of needs
may prevail among persons who have not observed or reasoned
on the question, To particularize : —

The student, the practitioner, and the judge have severally
oceasion for the same learning. There is not one sort of law for
the first, another for the second, and still another for the third.
Nor is the student a person of immature mind to be fed on pap.
Like the practitioner and the judge, he has acquired a liberal
education and grown to the stature of a man. Therefore these
works are constructed to be equally adapted to all. Any one
may choose, for a purpose, to read or consult an epitomization

_ of a subject, or an ampler e¢lucidation ; Lot a student, it is be-
lieved, should not be restricted to a brief statement of legal doe-
trine, & practitioner permiitted a fuller, and a judge overwhelmed
with the fullest. No one can fully examine every thing. But,
of all classes, the student should not be kept exclusively to what,

~ from its brevity, is practically to him inaccurate. If.he cannot
read every page of a book, he can turn over unread pages, and
thus learn that thers remains something which he does not know,

— the lesson of highest importance, hardest of aequisition, and

never attained by a large purt of those who enter upon the law.

LY
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What, then, is the exact thing to be taught and scquired? It
is not primarily what has been adjudged to be the law, in cases
which are past and the identical facts of which will never again
occur, but what should and will be held under the new and
ever-varying developments of the present and future, assuming
the questions to be laid properly before a competent tribunal,
If yesterday was simply being repeated in to-day, and only the
former cases were recurring, the practice of the law would be
plain and easy ; requiring indeed some industry, but no eapacity.
Yet every practmonex knows, that of the questions of law put
to him by clients, nine-tenths were never in exact form drawn
into litigation in any reported cases. And still, if he is qualified
for his ealling, he answers them in most instances correetly.
This he could not do if the law was what many in our profession
say it is,.a conglomeration of judicial decisions, and no science.
The natural reason of man, informed and edueated and shaped
by the course of the courts in the past, is able to discern what
should be held, though under changed faets, in the future. It
discovers the science of the law, and applies it to the future
cases. Were this not so, there would be no law, but every judge
would be the mere arbitrary d_lspenser of weal or woe to the par-
ties appearing before him.

Now, the science of the law consists of what are termed legal
principles, and the rules whereby they operate together to work
out the law’y result.s in.new cases. For though, in common
speech, not all the cases arising from day to day are called new,
in exact language all are, no one baving its precise counterpart
in the past. And those called new are the difficult ones, which
every lawyer is compeiled to be able to answer or pronounce
himself incompetent. He, therefore, who through the making of

- a law hook would render practical instruction, has the double

task of ascertaining and stating the principles, and of showing
how they are applied to the constantly changing facts. Other
forms of book may be useful, but this alone is practieal., Other
forms may be consulted for particular purposes, but this alone is
indispensable to the student, the practitioner, and the judge.
Such, fo repeat, is the author’s task; how to petform it, is the
question to which we next arrive.

The things to be ascertained and stated, the—n, are the prin.
ciples, and the rules for their application. Except as modified
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by statutes and written constitutions, they constitute wuat is
termed the unwritten law. The judicial reports, the chief foun-
tain- whence to draw them, do not yield them in the abstract
‘form required for a legal treatise. True, there are lawyers who
in words deny this proposition ; but every suceessful lawyer
practises upon if, whether consciously to himself or not. The
office of a court is, not to formulate abstract principles of law,
or abstract rules for the applications of principles, but to decide
cases. If an issue a3 to such mere principle or rule were made
up in pleadings between parties, no judge would either try it
himself or submit it to a jury. What is termed an issue of law
consists of admitted facts, where the court is to say what are the
rights of the parties growing out of them. And in instructions
to juries the course is not really different. Though the judge
lays down doctrines, they are not the abstract ones which legal
- treatises embody, but the special forms of doctrine applicable to
such facts in issue as the evidence tends to prove. In particular
instances, these may coincide with the abstract forms required
in the legal treatise; but they do not always so, or necessarily.
And such is the bound of the judicial jurisdiction. A court has
no authority to go beyond this bound, and, as legal decision, say
more. If it says more, as commonly for the gratification of liti-
gants and for public instruction it very properly does, its words,
- however just, are extra-jurisdictional, and, while they may furnish
valuable evidence of the law, do not constitute it. Moreover,
should we undertake to formnlate them all and indisoriminately
as law, the result would be to leave us no law, by reason of their
contradiction and confusion. For every one who has examined
the subject knows, that our books of reports are plethoric with
irreconcilable dicta from the bench.- In this view, dictum would

devour dictum and be in turn devoured, till nothing would -

remain. -

The business of onur eourts, therefore, is to decide cases. Such
i3 the bound of their jurisdiction, and they have none beyond.
They can deal only with facts in litigation. A judge, speaking
to other facts, or laying down general doctrine, travels ontside
of his jurisdiction, and his words are no more the law than those
of any other person of equal learning. He ¢an no more create

_ legal doctrine, independently of the facts in issue, than create a
statute. '
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And still Tegal doctrine exists, And the judges do and should
recognize if, speak of it, define it when they can, and follow it
in their decisions. It is not a thing to be handled, like a saw;

mannfactured, like 2 packing-box ; weighed and stamped, like a

letters or consumed by fire, like a bloek of wood. It is of sub-

8tance immaterial and immortal, like the breath of God whence

it sprang, or the mind of man wherein, ‘shaped to his uses, it
Teposes. -If, like the sunbeam, it -cannot be measured, it can be
seen, at least in its effects. :

- ‘The work of discovering and defining legal doctrine began with
thelaw and it is ever progressing, J udges, especially of the abler
sort, have done much of this work ; lawyers practising before
them, much ; writers on the law, much ; and undoubtedly much,
how much no man can know in advance, remains undone.

The space limited for this introduction will not permit expla-
nations of every thing. So I shall pass over the methods by
which discoveries of principles are made, and the rules to test
their accuracy.

. It is vain for a writer to assume to describe what he has not
seen. Nor would any American who had never crossed the At-
lantic . undertake to delineate, for the information of mankind,
the scenery and life of London or Paris. Lawyers alone do the
equivalent of this for the instruction and applause of lawyers.
Not universally, but to an extent the limit of which I have no
oceasion t6 ascertain, men of our profession, who never travelled
through any considerable proportion of the adjudged cases on a
subject, plan a book upon it without so much as knowing where
its difficulties are, therefore without being able even to ‘attempt
an arrangement whose very order will argue a path through
them, begin the writing without understanding more of the topie
than do the average of their readers, steal right and left from
other authors, introduce material collected from the Teports by
boys employed to assist them, adopt what any judge says with-
out ascertaining whether it is correct or not, and thus progress
to the end ; and the profession applands, pays for, and is misled
by the result. Such, in part, is. the wisdom of the law in these
closing years of the nineteenth century |

- How well or poorly T have written, as compared with this class
of authors, is a question not possible to arise. To pronounce my
works the better, or theirs the better, is equally absurd, Legal

YOL. 1. b .
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gentlemen properly have ‘their preferences; some dre atfracted
to the one class, others to the other; but it is simply ridiculous
to say, that a certain book of the one class is better or poorer
than a certain one of the other. In the main, all forms of law
books are, with us, products of the decided cases. So equally a
coat and a jug of whiskey may be products of the maize. If
corn is fed to a sheep, then the fleece is sheared from it, then
certain steps are taken with the fleece, the corn comes ocut a
coat. If fed to a still, its result is whiskey. DBut most people
do not compare the merits of a coat and a jug of whiskey, dis-
puting whether or not the one is better or abler, more scientifie
or more practical, or a more exact reproduction of the original
corn, than the other. And still it is true that some men’s affec-
tions are more drawn to the produet which warms without, and
others to the one which warms within.

In whatever pertains to the law, there are two ways of doing
things. The one is to look and ses. The other is, in the lan-
guage of the juveniles, to ““shut your eyes, open your mouth,
‘and swallow.” The distinction is of the highest importance, It
extends through our legal literature, legal study, legal practice,
and the administration of the law from the bench. And only by
8 consideration of this distinetion can we arrive at the difference
between the two classes of the legal treatise, to the one of which
‘my books distinctively belong, and with the other they have no
affinity. - The purpose of this writing being simply to unfold my
own plan, I see I can best aceomplish it by the historical method,
showing how the plan came to me. I do not profess that it is
original ; but it was such with me; so I shall speak of it as
though it were such absolutely.

- In the place where I studied and practlsed law, I was a
stranger who drifted there, without friends, money, or even a
relative in the State. Worse than all, I bhad not the native
ability to acquire, by the ordinary methods, the desired profes-
sional education, or conduct the successful practice to which I
aspired. So it occurred to me to adopt a way of my own ; which
was, before taking a step- or deciding any thing, to look and see.
Therefore, on being admitted as a student into a law office, the
plan was to keep the eyes open and the thinking part at work.
In this way, before the lapse of a week, I waa able to make my-
self useful ; and before three montha had passed, I had fully
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committed to me the entire small-conrt business of the office,
including the consultations with clients and the trial of the
causes in court. Of course, by looking and seeing, I was able
correctly to decide when to act, and when to refrain, and to take
each step properly. Clients, therefore, were satisfied, and sel-
dom was a case lost. The gentlemen under whom I studied
were relieved of much drudgery, in return for which they looked
upon it as & duty to devote to me all the time and render all the
instruction desired. Thus, by the simple process of looking and
seeing, I acquired, without cost, mere than the advantages of a
law school with its moot courts, and more of those special to office
study than are commonty afforded.

So well had this plan served me during the period of prepara-
tion, that I determined to take it into professional practice. And
I have never ceased to wonder, that, in the erowds of our profes-
sion, whence agonized aspirations are constantly going up unsat-
isfied, so few are willing to recognize their lack of ability to
succeed by the ordinary methods, and supply defects by a plan
go simple. Not many days had my office been open, when a man
came in with a case which, he #aid, he had taken to Mr. Sc-and-
So, the most prominent lawyer in the city ameng those who
would accept small causes, and he had declined. My course,
therefore, was, not to act upon the opinion of Mr. So-and-So,
though fully aware of his great superiority in every respeet, but
to look and see. The party complained of was known by reputa-
tion, where not personally, to the entire city, as being very
litigious, never beaten, yet able to respond to any judgment
obtainable. The complaint was for assault and battery. My
client was earnestly of the opinion that he ought to have five
dollars, but was willing to settle for three. Should we fail of
getting the three in compromise, he wanted the delinguent sued
in the small-cause court, the jurisdietion whereof was limited to
twenty dollars. It did not require a great deal of looking and
seeing to determine, that, if the client was right, the lawyer who
had declined his cause was right also. But may not a client,
contrary to the common course, underestimate his case? This
required looking and seeing. The result was, that I brought a
suit in the higher court before a jury, laid the damages at five
hundred dollars, and recovered a verdict for three hundred. My
estimate of the injury was just one hundred dollars to one of the
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client’s, and the jury gave him just one hundred dollars to ome. of
the sum which he was anxious to receive in compromise. . In the
trial, I was opposed by one of the most popular and: best-known
jury lawyers in.the city. The defendant, on findidg himself

beaten and, as.he deemed, outrageously so, raved like a madman

~—abused the jury — was brought: before the court on-a capias
and fined for the contempt — moved for a new trial - changed
his lawyer for another conspicuous one—and: thus continued to
the end of his rope. . Every time the case was before the court
the proceedings were published in all:the papers, my name ap-
peared in each several instance as the winning counsel, and thus
I became thoroughly advertised. From that time onward, during
my practice, I had never a moment when something was not
pressing to be done. Yet as the method was the comparatively
glow one of looking and seeing, and I had much te learn, I could
“accomplish less than if it had been by simply opening and swal-
lowing. - A considerable part of the business brought me con-
sisted of causes which my superiors at the bar, not looking and
seeing, had pronounced impossible.. And there was never an
instance of failure in a.case of this class,

When, therefore, not in * intervals of leisure ”” from practice,
as writers sometimes tell, but in time otherwise bronght under
command, I undertook the writing of 2 'law book, I had learned
that it is possible for a legal practitioner, however experienced,
wise, and crowned with years, to overlook something. Could a
judge? So well had the plan of looking and seeing served me
in study and practice, that I could not help asking this question.
Was it really true, as many deemed, that the man who yesterday
ag practitioner was not infallible, became to-day-as judge like the
Omuniscient? I did not then know, what has since been told
by some, that this is a question not permitted to an author, and
that, whatever others do, he is required to bandage his eyes and
“go it blind.” So, as I said, I looked. .If by chance I might
see what had escaped the notice of my superior as practitioner,
might 1 not, if I could, discern what he did not as judge? I
saw, in the opinions of the courts, a vast amount of wisdom,
beantiful and true. 1 saw likewise curious things, marvellous in
cunning devices, and dark spots blended with the light. For
example, a court would argue in a certain way to a given result.
Another court would attack “#he argument™ —not pausing to
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gee whether there might not. be some other course to the same
end — and, having demolished ¢ the argument,” leap,. without
looking, to the opposite conclusion. Indeed, in nearly every in-
stance, when a legal drgument had found its way into the
reports; judges and counsel slike would accept it as * the argu-
ment ™ for its side of the question; it not oceurring to them, that
reasoning and conclusion are distinguishable, and either one may
be wrong and the other right. - In other cases, the most obvions
elementary principlea would. be averlooked. - Of some every-day
rule for applying the .principles, certainly changing: the result
had the court thought of if, would be ignored. And, on the
whole, it hecame obvious that, in nearly or quite every instanoce
of ‘doubt or dispute, the judges would have concuwrred in resuits
clear and harmobpious, leaving behind them no difficulties or
uncertainties, if the minds of all had been directed to -what dld
not cccur to any of them, .

This thought was in the preface to the first edition of « Mar-
riage and Divoree " expressed as follows: “ In dealing with these
questions [of conflict and déubt], I have rot always followed the
path of argument pursued by either side to the contreversy. In
deed it has happened,. that, in most of these instances, the truth
hag seemed to me to lie in a somewhat untrodden way. . . .
And if T have succeeded in elucidating any gquestions of diffi-
enlty, it has been in consequence of this. method. - Truth, alone
and unadorned, with no shadow of contiguous error uwpon its
visage, is usually recognized alike by all men ; and the principal
reason why differences arise is because it has never thus heen dis-
tinctly and accurately seen.” ’

That . this view was correct the courts subsequently, as the
questions arose, affirmed. -For on every question they adopted
both my arguments and their conelusions, so that now uniformity
and distinetness of doctrine prevail in place of the former discord
and doubt. If there is so much as one exception to this fact it
does not oceur to me, and certainly there are no such exeeptions
as to vary the general truth.

5till there is a class of questlons, not. those ‘wmost disputed or
most important, yet not to be overlooked, on which no consider-
ate writer wonld even attempt to produce uniformity.: They are
such as lie on border lines between the. dominions of conflicting
principles, or where the controlling principle shades off and be-
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comes thin. Readers who do not look and see demand of their
author the same positive assertion on these questions as on the
others. And if he leaves a question of this sort in doubt, then
exposes some palpable blunder of an honored conrt, they are
rampant with indignation. They are sure he has some personal
pique to the judge who is represented to have erred, while he
tacked the sense to be equally distinct at the other place.

Moreover, there are doctrines, wrong in principle, yet so firmly
established by decision, that no judicious writer of practical books
on the plan of looking and seeing would attempt their over-
throw ; either because they ought not to be overturned otherwise
t}-lan by legislation, or because judicial action would Tequire &
higher judicial discernment than is at present attained by the
average of our tribunals. A practical writer does not undertake
impracticable things. Therefore, in these works, criticisms on
what has been decided, do not ordinarily extend beyond what
can be made practically available, by any competent lawyer who
will take pains to understand and explain them, before any
court, however short-sighted or prejudiced. Still, as they are
meant for use in all the States, it sometimes occurs that an in-
correet doctrine is established past overthrow in a particular
.Sta.t.e, yet not in others ; then, for the benefit of practitioners and
judges in the other States, its biemishes are pointed out.

- Where criticism is practically available, the plan is perhaps a
listle peculiar.. While certainly I am not the only author who
ever produced a legal treatise by looking and seeing, I do not
claim to be, for I do not know, the only one to proceed fully as
T am now to describe. This is the part of the plan least — pos-
sibly I should say not at all — understood. My previous efforts
to make it known have not been quite successful, doubtless from
my lack of Incidity of statement, rather than from any difficulties
adhering in the subject. Amiving, in the course of the writing
at a particular topie, I have before me all the cases, personaﬁ;
e.xamined before the writing began, as explained in the introdue-
tion to * Criminal Procedure.” I now re-examine, simply as far
a8 may seem necessary, the eases to this topie. T consider and
compare all the views which have been taken of it by the courts
and by every writer whose work is deemed worth locking into ;
then, in connection with this, I pass under mental review wha.t,:
ever else, on both or all sides, the question admits of in argu-

ana
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mentation. T gi.va the vision & range equally wide and minute,
50 88, if possible, to omit nothing. The result of the examination
is, as of course, to disclose some plain, simple, and conclusive
line of legal reasoning, leading absolutely to a particular end and

“excluding doubt; for, should this not be so, the question is of

another class, not that of which I am now speaking. In the
writing, it would be useless to set down &)l that the mind beheld,
or even any considerable proportion of it. Commonly the want
of space compels me to say less than I should desire; but, if
there is room, I select such & single thread of argument as, drawn
to the coneclusion without encountering doubts, admits of mo
reply. And there never is a reply. Not a single instance of one,
by any gentleman on or off the bench, who took pains to under-
stand the reasoning, has come to my notice. There is nothing
remarkable in this. The doing simply requires an amount of
labor — of course, as in every thing else, and no more than in
other things, with due aptitude in the originul structure of the
mind — alien to the other methods. And the consolation of an
author writing on this plan is, that, daylight beaming in sall places
where he sets his feet, he knows himself absolutely secure from
overthrow or even intelligent attack. Of course, where he is
thus required to depart from lines of argument previously drawn
by others, or to dissent from their conclusions, those who will
not look and see have their littls day to jeer, but so always does
Darkness make faces in retiring from advancing light.!

1 T will gratify a little vanity here. In affairs in ail other cases of the like sort.

the third and fourth editions of this work,
I took oceagion to consider the guestion
of the number of States required ta ratify
a constitutional amendment proposed by
Congrees, at a time when a part of the
States were regarded by the General-
Government a8 possessing no legisla.
tures, — the Constitution providing that
the amendment “shall be valid to all
intents and purposes when ratified by the
logislatures of threefourths of the meveral
States  The Executive Department at
Washiogton, and the majority of the
senators, not duly looking into the gues-
tion, wete of the opinion, that, in count-
ing the “legielatures,” those which did
not exist must be reckoned the same as
those which did, — contrary to the rule
prevailing both in legal and governmental

One day this guestion came up in the
renate {see Congressional Giobe for 1888,
p. 878); and, after a speech lad been
made stating the majority doctrine, Mr.
Sumner presented in a few words the
opposite, and added : “I jntroduce here
the authority of the best living text writer
on the jurisprudence of vur country, who
hns treated thia very point in s manner
which leaves ne opportunity for veply, 1
refer to the book of Mr. Bishop on Crimi..
nal Law. . .. I send to the chair the
work of Mr. Bishop, and I »sk the secre-
tary to be good encugh to read what 1
have marked.” Here was a distinet chel-
lenge for a reply, made under the asser-
tion, from a competent source, that the
legal argumentation in the passage ad-
mitied of unones Dul no reply was st
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In the writing, it is not always or even :generally practicable
to occupy so much space with a question as the method thus
detailed might seem to demand. . The hook must find purchasers.
It must, therefore, be made acceptable to the profession. . Dis-
quisitions in it unread can do no good.. .. Nor, if it is read, need
it, to accomplish its object, be made altogether so formally
exhaustive. Therefore I do not attempt to set down every thing
s0 conclusively that a practitioner or Judge who merely.consults
the one place, however thoughtfully and circumspectly, will, as
of eourse, be convinced. To de so would require impossible
space. I must assume, on one page, that the reader understands
what is said on another. 1If, looking at the one thing, and shus-
ting his éyes to the rest, he fails to be instructed, the fault is not
mine. As a court has its jurisdiction, so also has an.author his.
And it is not his to compel men to read, or to provide them with
the disposition to think. I endeavor to make the arrangement,
in general and in detail, argue, — so to illumine one page that its
rays will be reflected on another, — to unfold one question in a

tempted ; and the issue presented by the
senator, which was therefore not met,
was parried in the fullowing manner:
“Mr. | Reverdy| Johnson. . . . The sena-
tor is aware that there are on this floor and
outside of Congress & great many men
who, perhaps, are as able as Mr. Bishop
to write a bouk upon that subject, who
entertain a very different opinion.” So
it was gravely put forth, in this august
body, that the weight of an argument
lies in the mentat avoirdapots of the
arguer! The next lunge of the senato-
rial lagic was in the direction of an apol-
ogy for these who, ever since my writings
have been in the course of publication,
have been in the practice of pirating the
‘original views which they contained, and
giving them out as their own. The propo-
sition was, that, for aught the speaker
knew to the contrary, I might have stolen
what T had set down as original; and,
while the mind is in doubt, it is proper to
withhold the credit which honesty wonld
otherwise demand. Says the judge uf
this elass, while his light fingers write as
his own what another’s brain has wrounght
out: “ Jloubtless the fellow stole this
chicken ; for there are, on this benck, men
as capable of raising chickens as he, who

never raized one. Therefore, to preserve
the dignity of my station, and show that
the administration of the laws is in proper
bands, it becomes my duty to steal the
chicken also.” 8aid Mr. Johnson: “1I
do not know when that particular edition
was published ; but I am [not] sure that
Mr. Bishop has not been convinced by
the argument of the honotable member
from Massuchusetts, and that he muy nok
be considered as merely indorsing the
doctrine of the member from Massachu-
aetta. With the knowledge I now hava,
with the lights which are now afforded
me, I would rather — and I say it with no
purpose of disparaging Mr. Bishop, for
that cannot be done by such enmparison
— much ruther yield, if 1 am to yield'to
authority, to the authority of the lionor-
able member than to the author of that
book.” Here was the end-all wriggle and
twist. This very able senator and the
Test of the majority had been challenged,
not to yield te authority, but to anewer
an argument. And the challenge was
such that the failura to meet it, by men
present of the ability described by him,
was tantamount to yielding the point. Sa
the senate dropped the question and pro-
ceeded to other business. .
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manner to solve anpther ove,—and in a thousand ways do indi-

rectly what the limited space will not suffer to.be done directly.
The idea, prevailing to some extent in our profession, that the

law is whatever the court which happens first to decide a ques-

tion holds it to be, and that there is no absolute standard for

measuring the decision, is, as to some classes of questions, and as
things go, practically correct. . But of other and more important
classes it is the reverse of true. Not even in mathematics are
results more certain than in portions of the law. For example, -
it is certain in the law that the whole of a thing is the sum of its
parts ; and, as flowing from this, that the part of a series of acts
cannot be criminal and the completed series innocent. - So that,
descending to a single particular, an attempt, which is an unfin-
ished transaction, cannot be punished where the tramsaction if
completed could not be. No holdings of courts, however emi-
nent, or however often the holdings were repeated, could estdb-
lish.as law such a contradiction, This is like the other simple
proposition, not to be overturned by judicial decision, that the
sum of two and two is four., Equally certain in mathematics are
the more complicated propositions whereby.an eclipse is calcu-
Iated ; so likewise are the motre complicated ones, of correspond-
ing natures, in the law. Thus is shown the feasibility of the
method of writing which I have just explained. The illustration
of the attempt and the completed erime does not stand for every
form of this. legal truth. The forms are numerous ;- some of
them very complicated, others little so. And as complications
multiply, the danger of blundering by the courts-increases. A
judge has, commonly, not the means of seeing what an author
whose methed is by looking and seeing discerns. To sit a3 a
court.of appeal from all decisions, and to ecorrect all errers, is, in
abstract theory, the special provinge of a legal writer on the plan
of looking and seeing. But where his books, like mine, are sim-
ply for practical use, prudence will not permit him to occupy his
entire jurisdiction ; even were he competent, which certainly

_I do not claim to be. Should he disclose errors which no

court wonld look into, much less correct, he would, by such im-
practicable maiter, impair his success in the practicable, besides
wasting pages which might be usefully filled.

Such, in general terms, not to be minute in every thing, is the
plan of these works, I deem the plan to be good. If I have
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not well executed it, the fault is personal with me. My aim in
these expositions is, more than any other, to induce abler writers
than myself to take it up and produce better books.

I was helped forward to this method, and encouraged in if, by
some things which came to my attention while preparing * Mar-
riage and Divorce.” + With regard to the decided cases,” said
Lord Stowell, in delivering one of the most admired of a series
of masterly judgments on subjects then within the range of my
mvestlgamons, «T must observe generally, that very few are to
be found in any administration of law, in any country, upon
acknowledged and settled rules. Such rules are not contro-
verted by litigation ; they are, therefore, not evidenced by direct
decisions ; they are found in the mazims and rules of books of text
law. It would be difficult, for instance, to find an English case
in which it was directly decided that the heir takes the real, and
the executor the personal estate; yet, though nothing can be
more certain, it is only incidentally and obiter that such a mat-
ter can force itself upon any recorded observation of a court.
Equally difficult would it be to find a litigated case in the canon
law establishing the doctrine that a contract per verba de prasenti
is a present marriage, though none is more deeply radicated in
that law.”! Here, indeed, is the whole of it, from a master
whose superior never presided in any eonrt in any country.
The text-book gathers the rules of law from the decisions; and
from such other sources as are.available, not by servile ecopyings
while ignoring quotation marks, not by perverting the words of
judges spoken to special facts into general doctrine, not by omis-
sions of doctrines which the judges bad no oecasion to formulate,
not by piracies from other text-books, not by the lying which
every writer is guilty of who publishes without marks of quota—
tion or varied type the words of another with his own, or in
altered words another’s thoughts without acknowledgment ; but
by descending into the depths of the law, and bringing thence,
not what merely appears to the casual eye, but what in fact is, —
the true wisdom of the past for the guidanee of the fature.

The relations of my books to others on the same subjects is
matter on which, I see, there is a determination abroad that the
professional public shall not be enlightened. T am equally deter-
mined it shall be. . ‘

- I Dalrymple v. Dalrymple, 2 Hag. Con. 54, 93
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When T had fully resolved to devote my life to the writing of
legal treatises, I stated in a preface that the books would not
interfere with any others on the same subjects; because, being

_entirely different from the others, they would be indispensable to

those who liked them, and the others would be indispensable to
those who did not like them, and prudent lawyers, whatever

" their preferences, would not confine their researches to a single

author, Though I have required pay for my work, it has not, in
the true sense, been done for money. I have no shrewdness in
pecuniary affairs, yet, looking at the money returns, I was never
so demented as to reject the emoluments of practice for the com- '
parative poverty which any success in law writing would entail.
Or, if T had looked solely at getting gold in authorship, the
plan would not have been to write by looking and seeing, but by
shutting the eyes and stealing. If honor had been the thing
sought, I could have won, at least, as much by the laiter kind of
writing as by any other, and vastly more in the way of practice
than in any line of authorship; if ease, hard as a full practice
is, it is less severe thun writing lJaw by looking and seeing;
if a pleasant occupation, no' man ever breathed who loved the
practice better than I. But I had other objects, and it was
essential to their attainment that my books should be wsed by
the side of those written on the other plans. So far, then, from
presenting mine as rivals, the suceess of the others was, for my
purposes, second in importance only to that of my own.

And the result has shown, that, in proportion to the number
and assumed consequence of the other works on any subject on
which T have written, have been the sales of mine. For ex-
ample, of the books of the present series, * Statutory Crimes”
has sold less rapidiy than either * Criminal Law ”* or * Criminal
Procedure.” Yet, though a few of its topics have been treated
of by other writers, substantially there is no other work, English
or American, covering the same ground. It is the part of the
general subject on which, in proportion to the space occupied
with it, the cases are the most numerous; on which the pro-
fession oftenest needs help; and to which, if want and supply
were duly understood, they would oftenest go. But as one of
our most eminent judges and professors of the law, specially
versed in the criminal department, wrote me, voicing the general
idea of the profession when this book appeared, * I was not fully
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sensible of the great necessity of such a work until I found how
much difficulty it cleared away.” If there had been a dozen
books, rivals of one another, covering  the same subject after the
manner of the other criminal-law works, mine, on this different
plan, would have had a larger sale than either of the others of
iny series. The books by the other authors, on the other plans,
would pot have been in the slightest degree in the way ;1 because

* This plain fact, in the higheat degree

probable @ priort, seems not to have been
seen withont looking, even where there
was no lack of the dispasition to see.
Not long ago, a writer in one of our peri-

odicale, urging the importance of inter-

national copyright, illustrated as follows:
%“JIn this connection, we would call atten-
tion 1o the fact that no American lawyer
has yet been able to make the writing of
law books remunerative as a distinet and
single occupation. Kent, Story, Green-
- leaf, Parsons, Cooley, Dillon, — all of
them, while writing the great works
which bear their names, had an inde-
pendent living, in salaries derived from
professorghips in colleges, or in seats on
the judicial bench. Mr. Bishup fa the
only law-writer of age and eminence who,
without any of these collaterai aids, has
steadily pursued this professien for many
¥ears. And we happen to know that this
great man, while rieh in all the qualities
that strengthen amd adorn human char-

acter, while honored ‘and admired by’

sound lawyers wherever law-booke writ-
ten in the English language are read, is
poor in the possession of thiz world’s
goods. Even the degree of LL.I)., which
the best American colleges have scattered
gbout in a manner that cries shame, has
ot yet descended upon him. The chief
“yeason why his hooks, thongh widely
circulated, have paid so little for the
labor of writing them, is that he has
heen obliged to compete with American
editions of English worke on the same
subjects, on which the English authors
"are paid no royalty.” & Soath. Law Rev.
¥. B. 875. Now, the publisbers of my
law hooks could demonstrate, to any one
having an interest to know, that thie
« chief reagon” is & myth. I should be
proud if the vest of this too complimen-
tary language did not approach too near
the mythical also. The English books

roferred to have been at times ont ol
print in this conniry, shd at times in
fresh editions with American notes. 1'ub-
lishers keep exact, monthly records of
their sales.. And .there never was an in-
stance of the sale of any one of my books
being made less by the preschee on the mar-
ket of any Fnglish reprint, or greater by
ita absence. Surely no lawyer, dwelling
&0 far back in the dark ages as to purchase
such reprint, however loaded with Ameri-
can notes, instead of a respectable Ameri-
can work (though at a reduced price,
and urged thereto by publishers or their
agenta), would under. any circomstances

"buy & book written on the plan of look

ing and secing. I should not have quoted
the other myths but for their intimate
connection with this one, without which
it would not clearly appear. If I hava
taken even astep toward greatness, which,
1 think, few will admit, it hus been from
want of capacity, and failure in the exe-
cution of my plan. Could I have fuily
done what I meant, every doctrine would
have been stated so simply and clearly,
that most readers would have deemed
ita very enunciation superflugus, and all
young. men anhd ninetenths of the old
ones wonid have felt sure that their exe-
cution of the work, had they underiaken
it, would. have been vastly superior. A
“ great man * is the product of great dust,
which he raises, where nothing is dis-
tinctly seen. Whatever want of success
I have encountered has comre from the
various formes of stealing. When me-
chanieal improvement staod as far back
in the darkness of the past as legal litera
ture does now, one who propesed any-
thing beneficial in this department was
obliged to dwell under a cloud until his
claim was established by trial. Then
came the reward in the reversal of the
public judgment, and cornmonly in money
also. - The cloud is equally a reality
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no one who has used ‘a-book on his'subject written by looking
and seeing will go on without it, whatever other works he may
have before him, and-however high their merits. The idea waa

in-part expressed by a very eminent judge, who, speaking of the

present series of books, said: *On a close or difficult point in
oriminal law, we never feel satisfied until we-have seen how it is
regarded by ! them.1 - So: thiat, for mere money's sake, the pros-
perity of the other books on the same subjects has had a special
interest for me. ' '

On the other side, there have been those who, almost from the
beginning, have taken a very different view of this question.
Shortly after my bock on the: Criminal Law was announced as
in preparation, I was notified off the ground by a gentleman who
spoke in the plural «we,” and told me that its failure had been
decreed by * we; ” and, from the day of its: publication to this,
if, for example, a seeming quotation has anywhere appeared
from any work of mine of this series, no one could know whether
it was meant to be real or a forgery, except by examination. A
hook appeared before mine, in which special pains was taken to
inform the profession -that hothing more on the subject was
wanted: Finally came a new edition of a prior work, wherein it
was among other things specially said in the preface, * that there

now in the law. He who sees what an-
other did not discern, is, by the mass
who will not look, put under the like
clond. Rut, when the guestion arises
where it cannot be dodged, another pi-
rates the solution and elaims it as his
own. ' The men who would not look and
gee accept the claim. ~They remember
the real author of the solution only a8 &
halfaddlchead, who put forth something
foolish on the smbhject. His triumph in
fact has brought him nothing. His sec-
ond effert will command no more in the
muarket than the first, and so of the third,
and fourth, to the end. Here we huve the
real obstucle, and the whole of 1t, tg the tuccess
of writing law by looking ond seeing. 1
could il & volume with facts on this sub-
ject, but' I forbear. As to the “LL.I.*
if I had been a candidate therefor, T
conld never have obtained it, for the Just
reason that it was not my due. TProperiy,
it is the reward of *learning,” which,
highly as it should be prized, is & sort of

“ moral piracy;” looking and seeing do
not constitute learning.  Practically, it is
for two classes : it ilinstrates the one clase,
and the other class illuatrates it. From
the head and shoulders of the one it
glides down, and we ace it no more. To
the other it sticke. A man of the lat
ter ¢iass mever writes hiz name without
the doctor ; we dare-not write it without,
_for foar of giving offunce; we speak of
and to him as dector ; even in the family
circle, hie is no longer ** my dear husband,”
but ** the doctor.” For example: There
were three men known to all the Ameri-
ean people, named Webstér. Was Daniel
Webster an LL.D.t No one can teil
Was Noash Webster? - This is & thing
understood only hy the readers of the
title-page of the big dictionary. - ** Doctor
Webster ” signiftes, to every understand-
ing, the Webster who was hung. I never
etood high enough to be of the former
class, or low enough to be of the latter.
1 Dilion, J., 4 Cent. Law Jour. 326.
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is not a citation in my former texts which has not, for this edi-
tion, been verified; and that, as far as I know, there is not a
single intermediate reported English and American eriminal des
cision which I have not scrutinized and introduced,” — an -obvi-
ous thing to say in a preface if true, or if so far approximating
the fdet as to convey any sort of useful idea to the reader.
But if one chooses to take into his hands any volume of the « in.
termediate > criminaldaw reports, or any other, and see how
large, or more properly how small, a part of the decisions in it
this author did * scrutinize and introduce,” he will seek for some
other line of usefulness for this passage than actual instruction
to the readers of his book. Then it came to be proclaimed, in
various ‘ways over the couniry, in substance, that here was a
‘book which contained every thing needful for any practitioner,
and no other book did. 8o my vocation was gone!

I might add a great deal more to show, not that there was now
ocecagion for explaining any thing to lawyers who look and see,
but that to leave the other class absolutely in the dark would be
alike unjust to them and to me, There was still room for my
books. Those who look gnd see knew what it was. The rest,
for whose swallowing the above statements had been given out,
under the assumption of their having still capacity enough of
their own to understand the importance of being referred to the
cases, might like to know, that, notwithstanding all, my books
contained references to pretty respectable numbers of cases not
cited in other works; enough, indeed, to constitute alone, with-
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editions. I have been informed that there are persons who, dis-
cerning nothing amiss in those utterances the very name whereof
it would not be pleasant to search out and write down, look
upon the telling of the truth, which followed, as very foolish and
horribly wicked.

For breaking the effect of thm carrying forward of that begin-
uing, it was a happy thing to bave it go abroad that here was a
rivalry of authors! The details of what has been written and
gnid on this subject need not be mentioned. - What any reader
does not know of it, is not worth learning. To those whose
surprise was awakened at seeing, in an unexpected place, the
statement that in “ Marriage and Divorce” my « work ™ is *“ at
its best;” then that in the criminal law I have a “learned rival,”
that « the profession gain directly and indirectly by this rivalry ;
directly by the quality of the work done by these gentlemen
themselves, and indirectly by their wholesome example [!] upon
other writers,” —1I am glad to be able to explain that this stuff
proceeded from no one in any manner, directly or indirectly,
connected with my books or their publicativn. It was the high
conception of a well-known: sympathizer with - if the reader
would learn with whom, let him see whose works are thrust into
the list 2s published within a twelvemonth, when'in truth they
were not. Even the fact alone of the greater fulness of my
works, if there were no difference in the structure, exclndes the
idea of rivalry.!

out the rest, a complete body of eriminal jurisprudence.! At
my suggestion, therefore, and on the necessary examinations and
counts being made, my publishers inserted in their advertisements
some facts on this subject. And for a like reason, among others,

- I stated something under this

1 For example, my * Criminal Pro-
cedure,” as the books stand at the date
of thia publication, Jannary, 1882, con-
taing, among jts 16,000 cases, 9,000 (speak-

- ing in round numbers) not referred to in
the four valame series from a preface in
an earlier edition of which the above ex-
tract is taken. And they are selected
cases, made on an examination of all I
could find in the reports, including all in
that geries. I now open the hook known
a3 Fisher's Criminal Law Digest, and

head in prefaces to subsequent

read in the Preface: *This volume is a
full reprint, from Mr. Fisher's Common
Law Digest, of the titles Criminal Law
and Criminal Infermation, and . will be
found a complete compendium of the
Euglish Iaw of crimes and punishments,
ppon-which our American criminal law
ia founded.” TYet the cases in thia work
number less than 3,000, not quite a third
as many a8, of the class excluswely mine,
are redoced to text law in two volumes
of my five.

1 After proceeding thus far, I paused

1o consider whether or not the above ex.
planations are adequate. On reading them
over, it geemod to me that the positive
statements concerning my plan are rea-
popably full, but that there is & lack of
what may be ealied negauve averment.”
If they show what it is that these works
attempt, they do ‘not make plain what
they avoid. How can the latter object
be accomplished? After a good deal of
deliberation, and fully examining the
ground, 1 became convinced thst the
only practicable method is to compare
my plan with some others to which it
stands in contrast, and explain the differ-
ence. To do this by merely presenting
extracta from other books and my own,
ranged side by side, would be tedioua,
and probably would be deemed by some

offencive. And the other plans are not
generally explained by those whe puraue
them ; they are learned only from exami-
nations of their works. But there are
some explanations, not very exact, yet to
» moderate extent practically available
for thia purpose; aud I propose to pre-
sent them to the reader, pointing out a3
we go on the divergence of methods. I
shall avoid comment, further than the
showing of the difference renders impera-
tive. Should there be those who, at-
tached t¢ my plan, will not like the
others, I trust they will bear in mind that
this is a case of conflicting professional
judgments, such as we encounter every
day with no abatement of mutoal regard
and confidence, And I bespeak from
those who deem us in the wrong, the
same charitable consideration. It ia coo-
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The foregoing expositions are deemed sufficient for the pres-
ent purpose. They were written, like the body of the book
itself, with reference to the actual needs of the profession with-
out inquiring whether or not they will be approved by all, or

fidently expected of all who so far look
and see & to verify.the aceuracy of the
following statementa, that they will with-
draw the charge of “rivalry.”

A personal explanation will best intro-

duce the reader to the other plan first. to.

be stated. In a review of an American
reprint of an English baok (6 South. Law
Rev. w. 8. 882), the reviewer enid, that,
while it was in the course of publica.
tion in England, in the perfodical “ Law
Times,”" an American one on the same
subject -appeared ; wherempon the editor
“boldly accused” the American author
“of appropriating matter contained in
this work, without credit.” Thereviewer
then goes on to say, that “this brought
Mr. Bighop to the front in a letter to the
‘Law Times,’ in which he made, in sub-
stance, the same accusation against” the
American author * touching the manmner
in which he had made use of the writings
of other-authors” “The American pub-
Lie,” continues the reviewer, naturally
and perhaps justly assumed that” the
Ametlean author “had been wronged.”
The fact concerning what ia thue catled
my “accnsation,” was simply this: I had
known, since my earlieat law readings,
&3 every lawyer knows who has perused

oar legal literature with any care, that

there are two ways of pirating English
books, — the one, to publish them bodily
with their English authors’ names; the
other, to appropriate them, commonly in
parta and patehes, and more or less
changed, mixed with ‘American matter,
‘as the American author's own. The lat-
ter appropriation is sometimes, and ome-
timea not, accompanied by » general
acknowledgment, which amounts to noth.
ing. Bometimes there are shrewd de-
¥ices for concealing and covering up the
Englieh origin, While the former method
dges honer to the English author’s abil-
ity and labors, enhances his fame, and
thus indirectly benefits him even -pecu-
niarity, the latter takes from him money
and fame alike. I have alwaye deemed
It an ouirege on the Enylish author,—

needless, corrupting to these who resort
to it, and a diegrace to the Awmerican pro-
fession who suastain it, — protection from
which Is demanded by common justice.
Bat never an opportanity ‘o give vent to
the pent-up firee occurred till now. I
wrote to the ** Law T'imes ” stating how
the English lawyers can protect their
anthorg in this regard if they chonse. I
brought no accosation against the par-
ticular American author. I simply men-
tioned him -casuelly, and in the kindest
terms. My letter iz reprinted in this
country ; it was written for the good I
heped it might do, and 1 should be glad
ta have the reader of this note peruse it
Law Times of June 8, 1877, Vol. 63, p
106; & Cent. Law Jour. 191.

‘Fhe next number of the Amcrican
periodical {6 South. Law Rev. x. a. 119},
contained, extracted from the * Law
Times” {the place is not giver, but it
ia Sept. 8, 1877, Vol. 63, p. 222), the Ameri.
can suthor’s reply, iniroduced by a letter
from -his publishers in which they say
that they deem it due to him “ that it
ehould appear in your next number, and
we {rust you will agree with us.,” Min-
gled with explznationa thus ealled ont,
and constituting of them a part, are some
coneerning his methods. These aioneare
relevant here.

Regarding the arrangement of a book,
his conrse iz “to prepare an analysis and
then letsurely work in the details.” Mive
is the direet reverse ; namely, to examine
first the details, then, having discovered
what there is to arrange, and what are
the difficulties of the discussion, devise
an order which, to the extent possible,
shall overcome the difficnlties by its own

- force, without any seeming effort of au- -

thorship. And ooe who pever tried it
will be amazed at peeing how Ffar this can
be done. I brings no fame to the au-
thor ; and, in the estimation of those who
decide ¢ priori how an arrangement should
be, it -detracts feom hia merits. But it
helps the reader immensely. And the
pian of these worka is to give the utmost
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whether or not they are adapted to enhance the publie estimation
of works which, for good or ill, have already a wide and con-
stantly-increasing circulation. If I may be instrumentel in pro-
moting the much-needed reform indicated by this Introdnction

practical help, and let fame take care of
itgelf, : .
To bring out some vther points, I
muet mention one of the specifications
made by the Eoglish editor; namely,
that the.author copied from the English
work “ the best par? of two pages® of the
Awmgrivan, “ without any difference in the
type, without any inverted commas, and
without any secknowledgment.” Law
Times for April 14, 1877, Vol. €2, p. 428,
The reply states the case thua: * Yonr
remaining specification s, that Itook from
your columoe, withount acknowledgment,
ten lines containing,” &o. Here we have,
not 4 defluing in terms of the author's
plan, but rather an illustration of it, on a
question whereon nothing more distinet
fs given, Tt reqyires the reader to maks
steeper jumps with his rensoning powers;
and to aceept more on the mere anthority
of tha author, than does mine. On any
blan, the rule of pleading is, that what-
ever of allegation is not denied in the plea
or answer is admitted, There is nothing
in any part of this letter aa to the num-
ber of lines which the American book In
question containa per page. The chargs
is “tha best part of two pages.” The
angwer covers “ ten lines;” which, of
course, is as broad as the charge. ““The
best part of two pages” must be, at least,
one line more than one page. Hence the
book in question - contains only nine lines
or less per page. Most persons would
estimate it &t aix lines: so that one fall
page and four lines would constitute *tha
best part of two pagea.” Now, the plan
of my books is to lead the reader up, to a
conelusion unusual, by gentle steps, As
never before was a legal treatise printed
with so fow lines per page, I should in-
troduce. this matter wish an explanation
why, in this #0 ezceptional inatance, the
lines were printed with such enormous
spaces between. ' .
The author does not deny the allega-
tion, but explaine as follows : “ When pre-
paring- my work . . . I gxamined, in
connnection with other standards, yoor
VOL. L'

journal, marking in it, for the unse of a
copyist, all passages, whether in reports,
or editorial articles, or communications,
which I thought I might afterwards desire
fo cite as exhibiting English law.” The
Tesult was “an immense mass of mana-
ecript.” He does not remember how the
omission fo cite the “Law Times” oc-
curred, but surmises: * It may have been
thet the reference to your journal was
inadvertently dropped by the copyiat; or
it may have been that, coming to me, a3
the copy did, simply as the report of a
cage with your name and that of the Law
Eeparts attached, I may have assumed
that the reports in your journal and in the
Law Reports were substantially the same,
and for the sake of brevity, as I was com-
pelled to do in some other cases where I
found my notes were overrnuning, I may
have stricken out the reference to you,
leaving that to the Law Reports as the
authority most accessible in the United
Btates.” Though, for the sake of appar-
ont as well as real fairness, I have copied
thig surmise, it ia of no consequenes here,
where we are simply inquiring after the
plan. The allegation material hera is the
admitted one, that he transeribed into his
book “the best part of ‘two pages . . .
withoutany difference in the type, without
any inverted commas,” while yet thers
was at the end a reference to a single
suthority. To add another would gimiply
leave the acknowledgment less diatinet.
By the ordinary rules of our written lan-
guage, even ona reference at the end of
every * best part of two pages,” * without
any difference in the type, without any in-
verted eomimas,” does not indicate that
the pagea were taken bodily from the
place referred to, mach less would two
references. Ae to which the author ex-
plains -his plan ae foliows: “The origi- ~
nality of the passage itself is dizsclaimed
by the very nature of the extract, as well
as by the reference to the Law Reports.
No writer of any experience can be pre-
aumed to be ignorant of the fact that the
value of extra-territorial decisions de-
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and the other two, I am quite wi]liﬁg that then, should necesaity
command, whatever light is in or from me shall be drowned by

the superior floods of the future,

Yet there is probably no reader who thinks me so destitute of

pends, not on the eriginality of the repro-
ducer, but on the fidelity of his reproduc-
tion.” ‘This, az I read the lefter, is the
common course of its writer, He does
not say what would be the inaceursey
which marks of quotation would create
in these apecially important passages, re-
_ quiring extraordinary * fidelity.” He
: “That I was influenced by
any desire to withhold due acknowledg-
ment to your own anthoritative journal
- is negatived by my innumerable eitations
from your columne, and from the con-
spicuous insertion I have given, with due
acknowledgment, to an extract from one
of the very articles which it ia now alleged
Iignore.” For this part of the plan, the
writer might have evoked judieisl author-
jty; though, I submit, the *weight of
authority ” is overwhelmingly the other
way. For those who have observed have
noticed, that, in occasional inatances, the
eourse of & judicial opinion is to * nega-
tive” “any desire to withhold due ae-
knowledgment to’” a textbook, by re-
ferring to it for something of little valus,
then, as in the case of this writer, toleave
the “nature of the extract,” or the im-
portanee of the adopted views, or con-
giderations of “ fidelity,” to explain omis-
sions. An exceptional form of this, yet
not unknown, is to cite the book for some
erronegus doctrine, then to present the
author's argument in refutation of it as
the judicial produeet; the “nature of the
extract,” and- the high importance of “fi-
delity,” explaining the rest.

The plan, therefore, which I am now
seeking to lay before the reader, is, ex-
cept as thus “negatived,” for the amthor
to zet & copyist at work, therehy collect.
ing “an immense mase of material;”
then it is properly encugh, and neceses-
rily when special “fidelity ”* ia required,
introduced into his book, even in ita very
words, without marks of quotation or dis-
tinetion of type.

To this pten I am not objecting. I
only introduce it to explain, by the con-
trast, my own. Mioe is to write, as

negrly as I can (for I am conscious of
short-comings), in the English language
according to the standards of the present
day and generation. Should I undertake
a composition in Latin, Greek, German,
French, Lialian, or Spanish, I should aay
in the preface what language it was in,
unleps confident of being able to write

the language with sufficient accuracy to

enable gentlemen mequainted with it to
see for themaelves, Oue rule of modern
English is known by all who read it to be,
that what is tranacribed by the suthor from
another’s book is distinguished either by
the type or by inverted commas. And I
can discover no reason why English read-
ers should not have their hooks in English.
I£ 1 believed, as this writer seems to, that
there is but one way of staiing m legal
decigion, and that this one way ia never
original, I should deem myeelf 1o be
girengthening a statement by introducing
and closing it, when I truthfelly eould,
with marka of quotation. And I should
think myeelf doing & service to the reader
in thus ceutioning him sgainst being
misled in paesages standing without the
marks., In this method of writing, there
can be litile use for the sort of copying
above described. BShould books from
other suthors require coosultation, the
easy way would be to look into the
printed page itself. If the preservation
of a passage was thereupon found dewir-
able, or if it was foreseen to be so before
the writing began, it could ba copied;

and, whenever done, it wounld etand when
printed between marks of quotation.

The results of proceeses thus diverse
can, in the nature of things, bear no
gimilitndes, and they cannot be the auh-
jects of “rivalry.” It is immaterial —
retarning, for & moment, to the figure a
little way back in the text— which is
deemed the whiskey and which the coat,
—two warmth-produciog articles obtained
by diverse processes from corn. The
dram-shop and the tailor's shop are not
rivala. 1 mean no disrespect, and reg
those who prefer the tailor’s shop to call
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judgment as not to perceive, that this Introduction will not
awaken universal delight. But are there those who, taking
pains to understand its views, will, with an honest purpose, pre-
sent and expose fairly their errors to the profession, and point out,

mine the dram-shop, and those who prefer
the dram-shop to call mine the tailor’s
«shop. They cannot be rivals. On the
contrary, the advocate of temperance will
deem his cauee best promoted by exhibit-
ing a man full to overflowing with whis-
key, and the advocate of the dram will
mort rejoice when the whiskey-drinker
comes inge the scene fully elothed. Nor,
in reason, as I explained in the text in
respect of the different classes of hooke,
ghould a man leave anvisited the whis-
key-jug becavse he has a coat, or go
withont a coat hecause he is drunk. - Or,
to drop the figure, prudent lawyers will,
aa I said at the beginning, consult the
books of both classes. And if the rdvo-
cates of the one class believe in it, why
object to the other being used by its side?
The proof of &l things ia trial. And se-
suming a book to be of a guality not to
ingtruct the practitioner himself, suil, if
hie court, will follow it to & conclusion,
wrong in law yet favorable to his client,
he will bear it before him to victory, no-
less restrained by his oath of office. The
remedy for the other side is to seek in-
struction and help from a book of the
other class. In this way, what is useful
becomes known, and what cannot stand
the trial goes, as it should, to the wall.
Here, again, we are helped by the illus-
tration of the whiskey and the coat. If,
finally, either goes to the wall and the
otlier prevails, —as, if no more whiskey
ia drank, but every man haa a ¢oat, or all
is whiskey and no drinker of it has a coat
to his back, —they will no more than
now he regarded as rivals, but dissimilar
products from one sabstance to sccom-
plish a eommon end. Such, therefore, ia,
pot the rivalry, but the contrast, even
were the differences in books no more
than is above pointed out.

But in the present inztance, the differ-
ences in the parts which by all opinions
are properly original are atill wider.
They can, in the pature of the sulject,
be explained only by illustration. I
should be glad to have the iilnstrative

matter selected by some friend of the
plan to which mine is in contrast. This
cannok be done in ferm, yet it has already
been done in substance and effect. Ina
single inatance, in the preparation of this
seventh edition, I had occasion to dissent
from views which a learned and excetlent
court adopted from a book written on the
plan in contemplation. Vol. I. § 768 4;
Cox v. People, 82 Il. 181. This being
the only instance, I bear no part in the
seleetion, It wis wholly made, the resder
perceives, by s beneh of learned judges,
under their oath of office. On this ocea-
gion, they were the friends of the plan I
am comparing with mine; though, as’my
baok seems not to have been before them,
there was evidently no partisanship of
any sort. The question itself is stated at
the place in this first volume just referred
to. The doctrine adepted from the book,
having, as is there scen, mever before
been entertained by any couri or texi-
writer, is special to its plan; so that ne
question arises as to whether the * nature
of the extract®’ required, or not, the
omission of quotation marks. The pas-
sage I am to present is certainly original.
This is not the place to inquire into the
soundness of respective docirines, but
only into methods of elucidating and en-
forcing doctrines. My plan, in present-
ing & view of the Iaw which originated
with me, is, tnless in very exceptional
eircumetances, to do it in & form and by
arguments not admitting of reply. A
view not of this sort is net ordinarily,
however my own mind may entertain iL.
presented to the reader. The rare ex
ceptions have vo rvelevancy to this dis-
cuesion. The present case is not within
any of them. To maintain the distinction
that, though aolicitations are indictable
attempte when the endeavor is to procure -
a breach of the peace, or some inter-
ference with justioe in the courts or in
public office, they are not such when the
enticement is to an offence of any otler
elnss, — the reasoning, upon the plan after
which we are inguiring, is as follows:



ZXXV1 GENERAL INTRODUCTION,

for the kenefit of all travellers hereafter, the open ways of truth?
I shall not predict. 'If any thing of this sort is attempted, even
by a single individual, the experience of thirty years will be
reversed. -Whoever undertakes a good thing, for the publie ser-

“ For we would be forced to admwit, if we
adopt the afErmative view, that the profea-
sors and teachers of all novel and experi-
mental ethical theories sre liable to crimi-
nal pr tions; and h the necessary
freedom of speech and of the press would
be preatly infringed.,” This is not the
whole of the reasoning, but it is best to
explain as we go along. Before em-
ploying this reasoning, I should ingnire
whether, assuming: its sondoess in the
abatract, it tends to smstain, on the one
hand, or weaken, on.the other, the par-
ticlar distinction or -doctrine ta be sup-
ported. Thus, I should say, admitting
(1), that * the professors and teachers of
zll novel and experimental ethical theo-
Ties” are entitied to-have.-the law eo
shaped ae not to interfere with their pro-
ceedings ; hence (2), that, if a theory of
this sort consisted of urging A io steal
P goods instead of buying them, the
enticer would not be indictable ; -eome of
my readers might, in spite of all I eould
formulate, deem it not certainly - indict-
able for {3) the professor of the theory
to urge s man to get up -a row in the
streets; or refuse attendance in eourt as
a witness. In other words, the distinction
would not, to me, appear sufliciently con-
¢lusive on the-faco of the reasoning. So,
on the plan 1 am recommending, a form
of argumentation thus deebtful in its
affect would pot be employed to establish

» “mnovel and experimental” distinetion:

in legal doctrine. Btill, if this objection
were ovetrcome, I shonld next ask, whether
it is really trme that ® all novel and ex-
perimental ethical theories™ consist of
importaning men to commit crimes. An
ahsolufely accarate answer to this ques-
tion might require an extended investiga-
‘tion ; and I shonld deem that practically
wmany words would bo needed to bring
the entire body -of my readers to the
affirmative helisl of such fact, so I should
pues this matter by without inserting it
in the.book. To proceed: * It would be

-cutions for soliciting crime, the publish

ers of Byron’s ' Don Juan,’ of Roussean's

<Emile,’ or of Goethe’s < Elective Affini-,

tiea” Lord Cheaterfleld, in his lettere
to his son, directly advises the latter
to form illicit conmections with married
women; Lord Chesterfleld, on the reason-
ing here contested, would be indictable

for solicitaticn to adultery.” My plan -

would reject also this matter. The rea-
sonhs are numercus.  One is, that it would
not harmonize with the distinction I was
attempting to support. Another is, that,
in the ease, for example, of Chesterfield,
I should not regard the success of an
English iord in escaping punishment as
eatablishing the non-indictability of his
act. And a conclasive reason e, that,
adultery not being indictable in England,
it is mot there, a fortiori, punishable to
solicit one .to commit it, Other reasons
might be added, but I should stop with
one po absolutely conclusive. Let us go
on: * Undoubiedly, when such solicita-
tions are o publicly and indecently made
A to produce public scandal, they are
indietable as nuisancea or as libels. Buf
to make them indictable as attempts to
lead particular individuals into crime, not
enly unduly and perilously extends the
scope of penal adjudieation, but forces on
the eourts pay (.hologlcal questicne which
they are -inc to- decide, and a
branch of business which ‘would make
them desputs of every intelipet in the
fand.” - My plan would omit thizs also.
The reasons already appear in part.
Moreover, desiring my argument to be
gound, I conld not gee why, if the law
had madpe . “peychelogical guestions™ a
portion of itself, the courts should dodge
the decision of them. Finally, I shonld
fear being unable to open the andersiand-
inge of my readers to see, that, for the
oourts to hold indictable the soliciting of
an individual to ateal 3 neighbor’s goods,

or poison his well, or burn his houss, or

it forgery, or admltery or incest

hard, we must agree, if we malntain such
general responsibility, to defend, in prose-

where it is felony, “wonld make them
geepots of every intellect in the land.”
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vice, whether it relates -to law-books or to any other mterest, is
reasonably safe against this kind of obstruction; while, on the
other hand, he is aided forward by quite different means. As,
to illustrate, it may be said in this instance, that I am seeking to

My plan, therefore, looking at practical

results, would be to omit thia argnment,

however sound in itself I might deem it
tobe. Again: “ What human judge can
determine that there is such a necessary
connection between one man’s adviee {I
suppose “aolicitation ™ is the word meant ;
if anything less, the argument ie wholly
irrelovant] and. another man's action, as

to make the former the cause of the.

latter ¢ Now, passing over the inguiry
whether such matter is for the judge
or -the jury, my plan would exclude it
from the discussion. And the reason is,
that, by fundamental doctrine, acknowl-
edged from age to age, and never drawn
into doubt, our law, under all circum-
stances, holds indictable the man who
solicita another to commit a crime, where
the other commits it. By the common-
law rules, he iz an accessory before the
fact if it is felony, or principal if it ia riie-
demeanor. Where it is not. committed,
and ao the solicitation fails, the pame
principle brings such unsuccessful entice-
mentinto the rank of indictable attempta.
My plan excludes arguments in contra-
vention of those established doctrines
which no court'would permit to be ques-
tioned in its presence. The reasoning,
on the other plan, concludes, in -this in-
stance, es follows: * An attempl, aa has
been stated, is such an intentional pre-
liminsry guilty act as will apparently re-
pult, in the usnal course of natural events,
if not hindered by causes outside of the

party’s will, in the commission of a delib- -

erate crime, But this cannot be affirmed
of advice [*eolicitation,” for the reason
ghown in brackets above] given to another,
which advice such other person is at full
liberty to accept or reject. Following
such reasonting, several eminent European
jurists have declined to regard any at-
tempte or solicitations as indictable, when
there is interposed between the atiempt
or solicitation, oo the one hand, and the
proposed illegal act, on the other, the
reaisting will of another person, which

‘other person refuees assent amd co-opera-

tion.” This extract closes the axgunment.
With the others above given, it compre-
hends the whole. I should reject it, with
the rest. Some of the reasons are, that
thia remaining part, even more obviously
than the othera guoted, has no tendency
to sapport the distinction which the writer
je endeavoring to maintain. If effective,

. the effect is too broad. - If not effective,

it is uselees. . Agdin, my plan is, not to
lay down @ prieri a definition, then reject
a view of the law found not to be within
it. On the contrary, the law is first ascer-
tained, then the definition epitomizes it
as nearly as in few words it may. Thie
difference in plane is wide and important.
Moreover, mine does not lead to inquiries,
however interesting, inte views of Euro-
pean jurisis antagonistic to the funda-
mental principles of our own jurispro.
dence. I should deem them relevant to
gorue forma of wseful book, but not to a
mere practical one.

The foregoing  illustrations dlscloae
why it is that I wish, net to destroy the
booke on other plans, but to have them
used in the courts by the side of those
written on the plan I am recommending,
and let trial and time determine between
the plans. It is the plan of my books,
greatly more than the books themselves,
that I am anxiows to perpetuate. I have
written with such ability aa God gave
me. Icoulddone more. My remaining
hope is to persuade abler men to write on
the kke plun. Other books have been
changed from time to time in outward
form, so as nearly to resemble mine: it
is the inner structure for which I am now
seeking imitators. - ’

1 muet not omit to bring intowontrast
in thia note one more plan. An honored
book, bearing on its titlepage the name
of & wellknown author, contains a preface
written apparently after the work was.
completed, not only not acknowledging
any help therein, bat in terms which
would convey to most readers the idea
that all waa the product of his personal
labor. By and by a complaint is mads
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show off egotism, that T have become scared for the future of my
books, that I am envious and malicious, that I am — well, any
sort of contemptible being (for so has a part of the world
always spoken of every one who has endeavored in any way to
benefit it); and all this, and as much more as anybody chooses
to add, will, for the sake of the argument, be admitted. That
th.ere are those who will believe it all is admitted also. And
still they will see these works having sufficient success to give
f01.-ce to the following suggestion ; namely, “If a creaturs like
this can do 80 much, what, on the like plan of labor, might not
be accomplished by me/” Thus the plan will be recommended
and .the workers thereon increased. For the questions I am pra:
senting resolve themselves into the single and sole one, whether
the. planis good orill. I am content to be called by any name
which enybody may choose to apply, to have my efforts ‘and
purposes falsified, to be personally defamed, to have any thing
-Sa.ld or done which any individual may desire relating to myself,
}f the object in view will thereby be promoted. Bub such say-
ings and doings will not meet the question in issue. It is
whether our legal literature shall remain among the shadows of,
the dark ages, or advance forward to the light of the present,
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terests, but by the legal profession of the country, looking to
their own interests and those of the law. For me, my position
is fixed, and no mortal has the power to change it. I am now
to be bold, and tell what it is. It is precisely what is recorded
in the yet unopened rolls of the future, whereir no man can
write for another. : .

On the whole, thus far in these labors of aunthorship, I have
received as ample encouragement and as few buffetings as com-
monly fall to the lot of men who deviate, however slightly, from
the thronged highway. While clouds which do not now appear
overhung my path, there were constantly being sent me appre-
ciative words of cheer and hope, not to speak of what every man
is entitled to carry within his own breast. I need not parade
them to the reader. One letter, inserted in previous editions, I
retain, in remembrance of 8 great lawyer and good man, whose
pame long before he passed behind the golden sunset was, a8 it
is now, a household word in every land where jurisprudence has
a habitation, and who never failed in condescension and kindness
to his juniors and inferiors, even when personally unknown and
dwelling in foreign lands, —the late Professor Mittermaier, of

fmd stand civilized in the habiliments of to-day. That question
is to be answered, not by me, not by gentlemen who may desire
to obstruct my labors, not from considerations of individual jn-

to his publishera of violations of snother
person’s copyright. They refer it to the
anthor. In anewer to which he writes
themn a letter apparently meant to be
transmitted to the complaining person;
at least, it was so transmitted. That Jet-
ter, In jts original, lies before me. Thia
author therein discloses his plam, not
© directly, but by distinet implication ;
thus, — "I have called the attention of
the writer of the [specifying the matter
complained of] to [the complaining per-
gon’s] elaim. He denies,” &c. * My in-
structione to the writer not to infringe
upon any copyright were most positive
and complete. And to avoid the nse of
any but eriginal materials, I purchased *
certain reporte specified, for a sum nemed,
“ Having thus done all 1 could to aveid
injory to others, . . . since I have not
intended 20y wrong to any person or hia

rights,” this anthor goes on to say, he re.
Jects the elaim, while possessing no person-
atknowledge of the matter. “There seema
to be,” he concludes, * nothing further for
e to say upon the subject.” This plan
of authorship, consisting of, flrst, getting
a reputation; secondly, employing jour-
neymen and apprentices to eontinne the
work ; thirdly, eautioning them to run
clear of copyright violations; fourthly,
abstaining from overlooking them even
80 moch as to know whether or not the
cantion is heeded; fifthly, appealing to
the public to buy the book because it ia
the apparent anthor's personal produc-
tiom ; sixthly, excuosing himself for al-
leged violations of copyright because the
work waa not his awn; and, seventhly,
falling back on good intentions, — is,
however just, not the plan which this In.
troduction is writlen to recommend,

Heidelberg, Germany.! _ .

1 He wrote to me in English, as, I be-
lieve, he did to all his correspondents in
countries where it is the spoken language.

1 think he learned it at a comparatively

Jate peried of life; nor, as the reader
will pee, did he write it with idiomatic
purity. I give this specimen letter —for
there wera others — precisely in hac verba,
that the reader may see jn it an exact
photograph of the writer's mind when
turned, a0 to speak, Englisk-ward.

 HexnrLBERG, 8 Aug., 60,

“ My DEAE BiR:

“] have received your kind letter {of
10 July) with a great conflict of feelings.
I felt the highest pleasure receiving &
letter from you, and knowing that you
have received the work of M. Nypels on
Criminal Law, forwarded by me. On
the other mide, I was much afflicted by
your letter which informed me that my
letter addressed to you in the last work
did not reach your handa, This lfetter
contained the expression of my gratitude
for so many enterprises, — works which

your kindness forwarded to me. T felt
the duty to express to you, in my letter,
my admiration, and the acknowledgmens
of the excellent qualities in waiting on
your works, —an abundance of mate-
rigls, with the profound scientifle re-
searches, and a very flne practical eenae,
Your work is duly appreciated as thé
best about the matter. Every lawyer
mugt acknowledge that he is much in-
debted to you for many expianations,
important equally for the legislator and
‘the lawyer of every country, in your ex-
cellent work on Criminal Law. This js
a very scientific and practicai work. I
have the pleasure to see that my articles
published in the Journals on your works
have produced the attention and the
etudy of these important works by Ger-
man lawyers. 1 have forwarded yester--
day a copy of the flrst number of the
second volume of the work of Nypels
{the firat volume you have received) to
Triibner, bookseller, in London, with the
order to forward the beok to you. Yeu
shall receive egually the other volumes.
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In the introduction which this one supersedes, I -had some
explanations of the methods in which books written on their plan
are properly to be used. They were too brief to afford much
practical help, and to extend them duly here would make the

Introduction too long.

I think you will find that thie work fa s
very uszeful comparison of the French
criminal lzw with the legislation in Ger-
many and Italy. Iregret that you have
not received my letter, in which I have
explained the present state of the erimi-
nat lew in Germany. The science of the
crimingl law hes surely made great prog-
resg in Germany : but there are great
defects in our science. ‘The greatest
number of our lawyers neglect the study
of the buman nature, and the daty of
every legislator to adapt the criminal
law to thie nature, and to the exigency
of the social stete, of the conscience of
the people. The legislator should be
guided by well ascertained principles.
But in Germany, very dangeroua prinei-

plea, pamely, that of intimidation, or re-
telintion, or imitation of the divine jus-
tice, have a bad influenee. If you wish
to have my opinion on this matter, I
shall be ready to explain it in my next
letter. I am highly desirons to receive
Four work on the Criminal Procedurs,
and am sure that this work will furnish
me with excellent information.

“Pray present my best compliments
to Mr, . I shall be much obliged
to him ﬁhemﬂpmmmenewpubli—
cations of your eountry,

* Believe me to be,
“ With higheat epteen,
“ Your faithfal
* MITTERMATER.”
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" CRIMINAL LAW.

BOOK 1L

OUTLINES AND INTRODUCTORY VfEWS.

CHAFPTER 1.
THE NATURE AND S8OURCES OF JURIDICAL LAW.

§ 1. Law, in Broadest Sense.— Law, in the broadest meaning of
the word, is the order which pervades and controls all existence.!
In the nature of things, ther¢ can be nothing without order;
from the Infinite down through all space, among all forms of cre-
ation material and immaterial, each particular thing must have
its order of being, and order must constrain the whole, else the
thing destitute of it would cease to be. The name which we
give to this orderislaw. Another name, more poetical in sound,
yet less apt and full in meaning, is harmony. All happiness flows
from harmony,—in other words, from obedience to law. And
from disobedience comes all misexry. So it is of every thing, ma-
terial and immaterial, of which we have cognizance ; and doubt-
less order, or law, binds alike the Creator and created throughout
the entire universe. - .

§ 2. Narrower Meanings of Law. — When we descend to nar-
rower meanings, we find the word “law” still to require the
same form of definition, limited by the particular subject to
which it is applied. Thus, the law of our material world is the
order which pervades and controls it. To one part of this order .
has been given the name of gravitation ; and, in like manner, we
have named and we shall name other parts as discovered. So
the law which governs the associations of men together is the

" 1 Bishop First Book, § 86.
YoL. 1. 1 —— 1
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order which pervades and controls those associations. And the
parts of this law bear their respective names; as, the lm-v of
nature, the law of nations, the law of politeness and good society,
the municipal law of the particular country, the law (as in Eng-
land) of the nuwritten constitution, the law (a8 in this eountry)
of the written constitution, and so through other specifications
not necessary here to mention. _

§ 8. Municipal Laws, &¢. — Therefore the municipal, constitu-
tiona), and other like laws which govern nations and communities
are, in their origin and intrinsic force, rules of being given to
man by God, But, though man received them from his Maker,
he took them as he did the air, the streams, the goil, and their
productions, to use, and in a limited degree to form and transfor.m
at his pleasure. Practically, therefore, the laws, in the sense in
which a legal author employs the term, are a blending of the per-
fect and imperfect, —in part the work of God, and in part the
work of man. 3t caunot be otherwise than that the stream of
the Primary Wisdom should sometimes become mingled with i-m-
purities while flowing through earthly channels; and the Divine
rule itself provides for human modifications of the abstract,
adapting it to particular circumstances, views, and wants. And
whether the modifications accord with the original right or not,
they are alike permitted as laws; being in the one case acts of
. well-doing, in the other of evil-domg.

§ 4, What for the Legal Aunthor — { Abstract Justice as Authori.ty).
—— The legal author is not to trace, in full, the original right
through the windings of human affairs ; but to state the coyclu—-
sions of right, and the technical and arbitrary rules, established
by legislatures and courts to guide the people. Yet he cannot
drop from his own consideration, and should not withheld from
his rcaders, the fact, that, besides the rules already shaped by
man into the forms of law, there are others, derivable from Nature
herself, waiting around to fill any vacuum disecovered in what
had been before adopted and approved. In the beginning of our
jurisprudence, the courts of necessity decided causes to a _g:mftter
extent than now by what was supposed to be original justice;
but, even now, while precedents are numerous, the voice 0£: God,
uttering the abstract right, is listened to by every good judge,
and by the legislature.

§5 Law a Necessity. — To tepeat, in part: No two human

2
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beings can exist together without rules of association, termed
law. For example, it must be a rule, that neither shall occupy
the space occupied for the momen$ by the other: a violation of
this rule would end the physical lives of both. And, for the
game reason, neither shall attempt to take the other’s life: this
rule cannot be violated and the association continue. So, if they
would not only exist together, but be happy in the relation, they
must cbey laws tending to promote this object; as, that neither
shall assault the other, or use language wounding the feelings of
the other. And the further they carry this class of rules, the
more full will be their enjoyment, which will be complete only
when, following the injunction of Holy Writ, each loves the other
as himself.

§ 6. Penalty essential to Law.— By law, as the word is here used,
is meant, not merely the precept, but the penalty also. Indeed,
law, without punishment for its violation, is in the nature of
things impossible. It is as thongh we were to speak of an earth
without matter, an atmosphere without air, an existence without
existence. If, as just said, no two human beings can exist to-
gether without rules of association, so neither ean they without
the penal sanction practically enforcing those rules, whether
themselves cognizant of the fact or not. No instance ever was
or can be in which this is not so. )

§ 7. Why Law must always exist. — LThere are those who look
for a condition of society to come, in which human laws, as they
term rules binding associated men by penal sanctions, shall
cease. But this can never be within His dominions who governs
all things well ; because, as admitted, in the infaney of any ereat~
ure, it must have rules of being, and penalties for their violation,
and a nature originally given is not changed by growth and de-
velopment. Man, indeed, may learn o avoid the punishment;
but the law, which includes the punishment, abides.

§ 8. Further of Rule and Penalty combined. — If we should
imagine any existence, mental or physical, to be without law, it
could not be made palpable to our reason ; becaunse all of which
we can take cognizance eoncerning any thing is the action of its
laws of being., A particle of matter presents to our cognizance
a variety of laws; as the law of extension, the law of gravity,
and the like; but nothing whereof we can take notice except

the action of these laws. And the soul of a man, like the par-
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tiele of matter, has its laws, by whose action alone we understand
that it exists. And when men come together in communities of
many souls, we only know the fact of their association from per-
ceiving the effects of the laws of their combined being. Now, if
the laws which bind them together, or the laws under which one
goul lives, or the laws of a particle of matter, are violated, there
is a disturbance of what was before, in all the thing to which the
violation relates; and this disturbance is the penal sanction of
the laws. Consequently a law, the violation of which was not
attended by the disturbance, would be no law.

"§ 9. Law anterior to Government— and how enforced. — Wo
therefore see, that law, with its punishment, is anterior to organ-
ized government. It is then enforced by the party more imme-
diately aggrieved pursuing the wrong-doer, or by a company of
individuals spontaneously uniting to enforee it, or by various
other means such as a rude state of society brings into action.

Law the Parent of Government — But all irregular and mere
private modes of administering justice are uncertain, inadequate,
and perilous to the peace of the community. Therefore, as civil-
ization advances, some one fakes info his exclusive hands the en-
forcement of the laws, and the power, under the name of king,
or chief, or patriarch of his tribe, to modify or change them as
circumstances require ; or sometimes, as in the United States, the
people establish a government for themselves. Yet this is rather
& philosophical view than one historically accurate ; for histori-
cally the methods blend; as, for instance, the laws are partly
enforced by a feeble and vicious govermment, and partly by the
arm of private revenge. But—

Bffect of Government on Law, — The establishment of the gov-
ernment neither obliterates the law which before existed, nor
changes it; being modified only by the act of governmental
organization, or by decree or statute of the government itself.

§ 10. Limit of Governmental Cognizance of Law. — The govern-
ment does not take eognizance of all the law of human association
in the community. For example, —

Rtiquette — Honor. -— The law, in the larger meaning of the
word, provides, that a person eivilly spoken to shall return a civil
answer ; but no court will entertain a suit to enforce this provi-
gion. The party aggrieved may inflict a mild punishment for its
violation, such as to decline speaking to the offending person;

4 .
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but, if he goes beyond certain limits, the legal tribunals will in-
terfere. A case of such interference occurs, when, for an affront
not cognizable by the courts, but a real breach of the law of
honor,! the injured one meets the aggressor in a duel. The pen-
alty of death is beyond the jurisdiction of the individual to
infliet ; and, if it ensues, he is guilty of murder.?

§ 11. Further of Jurisdiction to enforce Law, — Therefore the
staudent of our jurisprudence has to inquire, alike, what is the
law which existed anterior to the establishment of any govern-
ment, how it has been modified and changed by subsequent cus-
tom, and by legislation under preceding governments and under
the present one, and when the courts assume and when decline
jurisdiction to enforce it. Cases in which the jurisdiction i3
declined are not alone those wherein the offence is too trifling, or
not adapted to legal investigation, but they are of many other
classes also. Thus,—

Judicial Jurisdiction declined — (Clean Hands— Caveat Emptor) —
Though the courts entertain suits for the violation of contracts ;
yet, if he who brings a suit has no interest in the question,® or if
the contract is illegal or immordl, and he is particeps eriminiz in
it, so that he does not appear before the tribunal with clean
hands,* he will be dismissed ; not because the thing in contro-
versy is too small or otherwise improper for judicial investigation,
or because the defendant is in the right, but because the plaintiff
has no proper-status to complain. So the wrong may be of sufli-
cient magnitude, and the plaintiff meritorious; but, for some
other reason, it may be against good policy to sustain the astion.
An example of this i3 seen in the maxim caveat emptor,® as applied
in the common law.# The meaning of which maxim with us is

1 Blackstone says, honor is *“a point
of a nature so pice and delicate that its
wrongs and injuries escape the notice of
the commen law, and yet are fit to be re-
dressed somewhere.” Therefore, in Eng-
land, the Court of Chivalry, now abal-
ished, used to take cognizance of it. 8
B1. Com. 104, Grotius observes : “ Honor
is an opinion of one's own execllence ;
and he who bears such an injury shows
himeelf excellently patient, and ep in-
ereases his honor rather than diminizhes.
Nor does it make any difference if sorne
eorrupt judgment turn this virtne in{o a
disgrace by artificial names; for those

perverse Judgments neither change the
fact nor its value. And not only the
ancient Chrietians said this, but also the
philosophers, who szid it was the part of
a littde mind not to be able to bear con-
tumely.” Grotius de Jure Belli et Pacis,
IL. 1, 10, 2 Whewell's ed. vol. L p. 215.

2 Vol II. § 811,

% Actfo non datur non damnificato. An
sction is not given to him who hLas re-
ceived no damage. Jenk. Cent. 83. Sce
alzo Nichols v. Valentine, 88 Maine, 322,

+ 2 Bichop Mar. & Div. § 76,

& Broom Leg. Max. 2d ed. 5006-5638.

8 The common law is the unwritten
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in substance, that, if, withont fraud or warranty, one purchases
of another an article or estate open to inspection, he cannot ordi-
narily recover any thing of the seller by reason of failure in the
title, if it is rcal estate, or defect in the quality, whether the
estate is real or personal; though he had in fact made the pur-
chase confiding in the seller’s erroneous representations, and so
parted with his money without receiving the return mutually
contemplated ; the reason being, according to the better opinion,
not that the vendor has aequired any just right o retain the
money, but that a denial of the other’s demand to recover it
would promote the public good, by educating men to be sharp
and cautious in trade. In the civil Iaw, this policy seems not to
prevail; therefore it permits the buyer to get back what, accord-
ing to both systems of jurisprudence, truly belongs to him, and
not to the seller.l _

§ 12. Discnasing Justice of Laws. — Whether the eivil or the
common law embodies the purer wisdom, in its application of this
maxim, is a question of a class not necessarily for discussion in a
book treating of either system of laws as actually administered.
Therefore, in unfolding our common law as received in our courts,
we shall not often indulge in discussions of this nature. And
though, in searchings after light on a question not illumined by
the decisions, we may sometimes look toward the Original Rays,
the anthor does not deem it his duty, in general, while explaining
doctrines which only legislation can properly change, to point out
any departure from abstract right discernible in them.

§ 18, Technical Limitations of Orlginal Right. — In 2il countries,
the laws take eognizance of the original right ; in all, they recog-
nize the necessity of conventional limitations and definings of it;
while in nothing do men differ less than in their nnderstandings
of what are the original rules. Therefore the technical limita-
tions of rules constitute the chief differences in the varying sys-
tems of cultivated jurisprudence. Even Religion herself wears
2 becoming uniformity in her doctrines concerning the primary
truth and duty; while her earthly part divides itself into as many
sects as ingenuity ean invent.

law of England and this couniry; the 2 Eent Com. 478 ot seq.; Rawle Cov.
¢ivil law, of continental Burope gener- Title, Ist ed. 458 et seq.; 1 Smith Lead
alty, Cas. 77, and the American notes.

1 See Beixar r. Woods, 2 Caines, 48; :

8

CHAP. ] NATURE AND SOURCES OF JURIDICAL Law. § 14
-

§ 14. Law further distinguished from Government.— In the fore-
going outline, we have supposed fewer steps in the progress of
mankind than have in fact been taken. We cannot absolutely
trace the course of any community back to a time when it was
without any thing which might in some sense be termed a gov-
ernment ; yet we see something of this, even at the present day,
in rude and barbarous nations. Bnt the principle, that law, like
the atmosphere, pervades human society always, without leaving
for a moment any vacuum, be there a government or not, is illus-
trated in daily examples before us. Thus, —

California. — In the sudden settlement of California, before a
governmental organization was made, law was there recognized,
and enforced under the severest penalties. And —

Law of Nations. — In the law of nations we have an illustration
in point: international law is everywhere acknowledged; but
nations have no common civil tribunal to expound and enforce
it,! therefore they interpret it among themselves according to the
lights which reason gives them, and execute the decree by a resort
to arms. So,—

Laws not change with Govetnment. — When a country is con-
quered, or ceded to another country, there being already m it a
system of laws, these are not overturned by the mere change of
government ; but they remain in force as before, liable only to
be superseded by new laws should the new power elect.® It is
the same when a new organization of government follows a politi-
cal revolution? Even if there is a rebellion, proceeding to the
extent of practically ousting the government for the time, and

‘establishing a new de-facto government, the laws enacted under

this new order of things, not in aid of the rebellion, remain after

it is suppressed.?

1] Kent Com. 2.

? United States ». Power, 11 How.
. 8. 570; McMullen ». Hodge, 5 Texas,
34; Cass » Dillon, 2 Ohio State, 607;
Chew w» Caivert, Walk. Missis. 54.
Therefore, when the United States ae-
quired the territory of New Mexico, the
former laws were by our courts held siill
io prevail, “except so far a3 they were,
in their nature and character, found to
be in conflict with the Constitution and
laws of the United States, or with the
regulations which the conquering and

occupying anthority should ordain.”
TLeitensdorfer v. Webb, 20 How. U. 8.
178, 177. Bee also Fowler v. SBmith, 2
Cal. 39.

& Shaw, (. J., in Commonweslth ».
Chapman, 13 Met. 68, 71; The Btate ».
Cawood, 2 Stew. 360, 862, When a State
of the American Union changes its Con-
stitution, the change does not abrogate
prior laws not repugnant to the new Con-
stitution. Cass ». Dillon, 2 Ohio State,
607.

4 Luter ¢. Hunter, 30 Texss, 688;

7
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Emigrants carry Laws, but not Government. — On the same prinei-
ple, emigrants to an uninhabited eountry earry with them their
own laws to fill the vacuum there ; they go with them step by
step from the mother country, and constitute the rule of action
and dealing as well before a government and courts are estab-
lished for their enforcement as afterward.!

§ 15, Nature of Law viewed meparate from Goverpment,— The
law which precedes government is not the pure and unmixed
primary right, as provided by God for human use; but, fore-
shadowing the cultivated jurisprudence, it is more or less mingled
with human devices, and restrained in its operation by technieal
rule. And so it should be. The same reason which casts upon
man the labor of cultivating the soil, and tending the growth of
ifs fruits and its grains, and preparing them by art for the table,
demands of him also the labor of fitting the primary right into
laws, before it constitutes, even in a rude age, the accepted guide
for his conduet. The laws need not, to perform their functions,
be written, or passed upon by vote, or even in any way be
ordained In words; for a tacit recognition and sssent are, in
esgence, the same.

§ 16. Primary and Technical Rules blend varously. — One of tha
chief Iabors of legal seience is to ascertain the distinetion already
mentioned, between the law which the courts enforce and the
law which they decline enforcing.? The rules concerning this dis-
tinction vary with the time and the country in which the court
gits. And, in other respects, the manner and degree in which
the fechnical rules established by man and the primary right fur-
nished by God blend, differ with the age, the country, the cir-
cumstances of the people, and their enlightenment. But —

- Will be enforced. — The truth remains, through all changes and
© in all countries, that there must be law pervading all human
affairs ; and that, if the @ribunals and the legislature have failed

Canfield ». Hunter, 80 Texas, T12; 435. See Hedges ». Price, 2W.Va.192;
Culbregth ¢. Hunter, 20 Texas, 713; Thornburg ». Harris, 8 Coldw. 157;

. Levison v. Erohoe, 30 Texas, 714; Arce- Leach ». Smith, 256 Ark. 246; Woodruf!
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to fill the entire space, still Nature fills it ; and, if the judges will
not listen to the voice of Nature, other powers will expound her
laws and inflict her punishments.

§ 17. Courts administer Natural Law.— There is necessarily a
diversity of opinion, in different ages and among different people,
as to how much of the law of nature shall be administered in the
courts. But, said a learned judge, “every nation must of neces-
sity have its common law, let it be called by what name it may ;
and it will be simple or complicated in its details as society is
sirnple or complicated in its relations.”! And, however men may
deprecate what is sometimes termed arbitrary power in judges,
who administer laws not written in the statute-books, such ad-
ministration of justice is necessary among every people, whether
calling themselves free or not. Great, indeed, would be the
calamity, if the courts were to compel mob violence, by refusing
justice in every case which the legislature had not foreseen. -

§ 18. Courts not manufacture Law.— These views show the
absurdity of the charge sometimes brought against our tribunals,
that they manufacture law.

Duty as to new Cases. — A court may err, since judges are but
human ; yet no error is so monstrous as the denial of admitted
right to a suitor who is simply unable to find his case laid down
in the statute-book, or in a previous decision. And the tribunals
of the present time comiit many more errors by refusing to deal
out to parties before them the justice which the general principles
of our jurisprudence and the collective conscience of mankind
confessedly demand — alleging, as & supposed justification for the
refusal, the want of a statute or a precedent— than in all other
ways combined. Not thus was it anciently, when the courts of
our English ancestors decided controversies with but few statutes
and precedents to aid them ; dériving principles for their deei-
sions from the known usages of the country, and from what they
found written by God in the breasts of men? And because it

1 Turley, J., in Jacob v. The State, 3 beforet We will give judgment accord.
Humph. 493, 514. ing to reason, and if there be no Teason

neanx 2 Benoit, 21 La. An. 673; Wat-
pon ». Stone, 40 Ala. 451; Michael v
The State, 40 Ala. 361 ; Central Railread
v. Colline, 40 Ga. 682; Reynolds v. Tay-
lor, 43 Ala. 420; Ray ». Thompson, 48
Alz. 484 ; Winter v. Dickerson, 42 Ala.
92; The State v. McGinty, 41 Missis.

8

v. Tilly, 26 Ark. 809; Baily ». Milner,
86 Ga. 830; Scudder v, Thomas, 36 Ga.
864.

11 Bishop Mar. & Div.§89. Ses, for
s sotnewhat fall discassion, Bishop Wiret
Book, § 48-69.

1 See ante, § 10, 11.

2 In an old case, one of the counzel
pald, that he had searched the booka, and
“there is not one ecase,”" &e.; to which
Anderson, C. J., responded : “ What of
that ¢ Shall not we give judgment be-
cause it is not adjudged in the books

in the books I will not regard them.”

- Anonymous, Gouldsk, 9. It must be

nnderstood, however, that by reason ™
here is meant “legal reason.” Sea
Bishop First Book, § 80-52.
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was not thus formerly, it should not be now ; for, by admitted
doctrine, the judges should not decide according to their indi-
vidual faneies, but according to the law as they find it ; and we
see that the law, as the judges find it, commands them to go, in
proper cases, outside the statutes and prior decisions, for princi-
ples on which to adjudicate the particular matter before them.

§ 19. Further of New Cases — Precedents. — These views will
appear more important to the reader in proportion as he becomes
truly acquainted with what has gone before in our jurisprudence,
and contemplates the ceaseless variety of change in himan
nffairs, presenting questions as new to-day as were those which
came up for decision a thousand years ago. Therefore, though
the courts properly adhere to precedents, yet it is as true now as
it was in the earlier periods of our law, that precedents have not
covered the entire ground. And how absurd it is, that a ques-
tion between man and man, or between a man and the commu-
nity, should depend, neither on the abstract right of the case, nor
on the practical convenience or propriety of one decision of it or
another, but solely on the accident, whether it arose in early
times, received then an adjudication, and the adjudication found
a raporter 11

§ 20. Expansions of the Law. — In the vast complications of
affairs, requiring new applications of old principles continually to
be made ; in the measureless range of thought, bringing new
doctrines out of events new and old ; in the immense fields of

human exploration, luminous with the light of every species of .

science, over which the race is always travelling ; in the unlimited
expansibility of society, developing new aspects, new relations,
new wants ; in the fact, that, although the reported decisions of
the courts are numerically considerable, they embrace but com-
paratively few even of the questions which have arisen hereto-
fore; in the fact, also, that evermore the surges of time are
driving the shores of human capability further toward the infi-
nite, — we read the truth, pervading every system of jurispru-
dence, that, whenever a question comes before the courts, it is
‘really a eall for & new enunciation of legal doctrines; and that
from the past we gather merely a few rays fo guide us in the
future. We learn that both the old light and the new point to

1 And see post, § 36-87.
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the way of principle for the settlement of all new cases where

particular precedents fail. ]
§ 21, Sketch of Wider Fleld - Conclusion. — These views of the

nature and sources of jurisprudence comprehend what is here to

_be said on this branch of our subject. If space permitted, we

could profitably enlarge them much. There remain regions into
which we have not even locked. There are the rise and progress
of the different systems of laws, — the origin of their respective
rules, — the influence of morals, of manners, and of religion upon
each syitem, — the scientific and the practical view of each,-—
the weight given to judicial decision in each ; and unnumbered
other things of the like general sort: but only as the common
law, in conjunction with the written constitutional and statut?ry
laws of our own country, presents itself to us in the following
investigations, can we now examine these things. Nor, if wa
could, should we derive from the searching into other systems
much useful assistance in the labor of learning our own law. In
the adjudieations of our common-law tribunals, we have the
material from which more of science and of practical wisdom can
be drawn than the mind of any one man has yet gathered in the
entire juridical field of the world. And if, in the attempt to
extract the sweet from this unsightly heap, the anthor might hope -
for any near approach to complete success, it, alone, would be an
aspiring to what no single writer on any system of laws ever, in
fact, accomplished. "
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CHAPTER II.

INTQO WHAT CLASSES THE LAW ADMINISTERED BY OQUR GOV-
ERNMENTAL POWERS I3 BEPARABLE.

§ 22. The Law as a Unit.— There is a sense in which the law
of the land — meaning the law of human association as recognized
among us and enforced by the governmental powers—is an
entirety, without seam or division. The several parts of it, if we
-gpeak of parts, are alike authoritative over us all ; and, when the
whole is rightly construed and carried into practical effect, there
is po conflict between the parts.

§ 28, The Laws as diversa.— Bub in another sense there is a
diversity. Ourlaws are derived from different immediate sources,
and administered by different functionaries. This is, to a certain
extent, so also in all other countries. But in this country we
have one peculiarity not known elsewhere, exerting a decided
influence, and presenting complications not always readily under-
stood. It is—

National and State. — We who live in particular States, consti-
tuting the mass of our people, are under a double government
and a double set of laws; each of which governments is supreme
and sovereign within its sphere, and the laws emanating from
each of which are alike binding upon us. The government of
the United States embraces a larger sphere than do the govern-
" ments of the several States; while, on the other hand, the State
governments for the most part descend to minuter things.

§ 24. Written Constitutions.— In this country also, unlike most
others, and particularly unlike England whence we derive our
" unwritten laws, we have written constitutions restraining the
legislative power. There is & written Constitution of the United
States, and each State has its written constitution. No State law
can be valid if in conilict with the Constitution either of the
Stats or of the United States. A law of the general government,
to be of effect, must not be in conflict with the Constitution of

12
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the United States. But no constitution, or statute, or local cus-
tom, or other law written or unwritten, of any State, can, under
any circumstances, restrain or annul the action of the general
government proceeding within its constitutional sphere.!

§ 25. Judicial and Diplomatio Law.— There exists, likewise, in
our country, as in every other, the distinction between the law
administered in judicial tribunals and the law acted upon in
diplomatic and other like affairs between natlon and nation.
Again, —

Military and Martial.— We have the dxstmc’mon between the
law which controls the judicial tribunals in the decision of causes,
and the law which guides the military power in times of war.

§ 26. Tnwritten and Statutory. -—— Another distinetion is between
the common, or unwritien, law and the statutes.

§ 27. The Tribunal or Administering Power. — Still other distine-
tions grow out of considerations relating to the particular tribu-
nal, or power, which administers the law.

§ 28, Lawa not of Judicial Cognizance. — It is a pepular idea, —
not unfrequently favored by politicians, who, if more enlightened,
still deem it desirable to nurge the public delusion,-—that there
is in this country no law except what iz administered in the
courts. But the law, for example, which & single branch of the
legislature, either of a State or of the nation, enforces when it
excludes a member because it deems him not to possess the quali-
fications required by the Constitution, is just as much a law of
the 1and as is that whereby a man is ejected by judicial process
from his estate. In the one instance, the administration of the
law is exclusively with the legislative body by whom the exclu-
gion is made; in the other, it is exclusively with the judieial
tribunal ; and neither the legislative body nor the judicial has
any jurisdiction to interfere with what belongs thus exclusively
to the other. So the law by which the President of the United
States, as commander-in-chief of the armies, expels an invading
force from our shores, is precisely as much a law as is either of
the others mentioned. And a further branch of the proposition
is, that martial law and military law are, within their spheres, as
truly laws of the land as is the law by which a creditor collects
an ordinary debt in court.

1 Conet, U. 8, art. 8. And see Stat, Crimes, § 11-26.
i3
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Administration of these Laws. — The responsibilities which de-
volve on judicial tribunals, in the administration of the laws
within their cognizance, are admitted. But a judge, sitting in
court, is under no higher obligation to east aside personal motives,
and his likes and dislikes of the parties litigant, and to spurn
the bribe if proffered, than are other official persons, aeting under
a jurisdiction to enforee laws not judicial. From the President,
who has extensive powers of this sort, down through the mem-
bers of the two houses of Congress, who have also great powers,
to the lowest officer of the general government, and through the
various grades of State officers, the duty is on all to adminis-
ter the laws within their respective jurisdictions justly and im-
partially. If we would inform ourselves how this duty is
sometimes performed, we have only to observe, for example, the
votes of a legislative body in the case of a contested election, and
see how absolutely each member i8 judicially convineed that the
contestant of his own party is entitled to the seat claimed. Happy
will be the day when public virtue exists otherwise than in
name !

§ 29. Conclusion — What for these Volumes.— This sketch of
the classes into which the law of the land is divisible is not to be
all filled up in the present work. It is here presented that the
reader may, at the outset, see more clearly what is the relation of
the division of the law here to be unfolded, to the mass of the
law which governs us. In general, it is the purpose of these vol-
umes to treat only of the criminal law. Yet a few particulars
which do not more intimately belong to 2 work on criminal juris-
prudence than to one on civil will be brought to view in them ;
because otherwise things vital to our subject could be shown only
in an imperfect light.

14
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CHAPTER III.
THE CRIMINAL LAW.

§ 30. Law administered in Courts, — That part of the law of the
land which is administered in the judicial tribunals is by far the
most extensive, and of supreme imrportance. This is the division
to which the attention of those professional men who are termed
lawyers is almost exclusively directed. Indeed, inconsiderate
expressions have sometimes fallen from judieial lips, and from
legal gentlemen not in office or politics, more or less in harmony
with the utterances of politicians already mentioned, ! indicating,
in one form or another, the idea, that, contrary to what is written
in all our constitutions and daily witnessed in the actual work-
ings of governmental affairs, there is no law except the law of
our judicial tribunals, and where these are silent, the voice of
justice and the behests of the law are hushed and disregarded.

§ 31. Law not administered in Courts. — It is chiefly to the law
administered in our courts of justice that these volumes are
devoted. Yet it would be unwise to keep out of view in these
discussions the fact that there are laws of another kind, equally
binding upon us as are those which the courts administer. There-
fore a glance will now and then be given to military and martial
law, and laws of our national and State Constitutions adminis-

tered by the legislative and executive powers. Yet we shall bear

in mind also that —

. Criminal Law.-— We are not treating of the entire body even
of our juridical law, but only of the part termed the Criminal
Law,

§ 32. Criminal Law, what -— It may seem a little strange, yet
such is the fact, that no definition distinguishing the eriminal law
from the other branches of our juridical system can be given, the

1 Ante, § 28.
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correctness of which will be universally acknowledged. Still the
author ventures the following : —

How defined. — Criminal law treats of those wrongs which the
government notices as injurious to the public, and punishes in
what is called a criminal proceeding, in its own name.

Views of the Definition. — “ A crime or misdemeanor” is defined
by Blackstone to be *an act committed or omitted in violation of
& public law either forbidding or commanding it.”*! But this
defining fails in precision ; neither is the definition given above
a8 apt as sometimes a writer is able to produce. In the present
state of the authorities we may hesitate to say, that in no case is
any thing deemed a crime unless pursuable in the name of the
State, or, in England, of the sovereign ; but this is the general,
if not universal, rule in the United States. Thus, a sale of
intoxicating liquor without license is a criminal offence when a
statute prohibits it under a penalty recoversble by indictment ;
but otherwise when the proceeding is by action of debt,—a suit
oo & penal statute being deemed & civil cause? Judges fre-

14 BL Com. 5. And see further, as
to what in a criminal offence, Rector ».
The State, 1 Erg. 187; Durr ». Howard,
1 Eng. 461; People ». Ontario, 4 Deuio,
260.
- 2 Indianapolis v. Fairchild, 1 Ind. 815,

SBmith, Ind. 122; Woodward ». Bquires,
89 Yowe, 485 ; Keith v. Tuttle, 28 Maine,
826, 835; People » Hofftman, 2 Mich.
248; United States ». Brown, Deady,
586. Bee, however, Reed », Cist, 7 8. &
R. 188 ; Commonwealth v, Evans, 13 S.
& R. 426. In Iowa and Michigan, a pro-
eeeding against the place where liquors
are sold has been deemed criminal.  Part
of Lot v. The State, 1 Iowa, 507 ; Hibbard
- v. People, 4 Mich. 126. And see, for
further views on this general subject,
Graham ». The State, 1 Pike, 79; Matter
of Attorney-General, Mart., & Yerg, 285
Jacob » United States, 1 Brock. 620;
Mahoney ». Crowley, 86 Maine, 485;
-Brown ». Mobile, 23 Ala. 722; Ket-
land ». The Cassins, 2 Dall. 865; The
Btate v. Mace, 5 Md. 987, 849; Kimpton
7. London and Northwestern Railway, 25
Eng. L. & Eq. 557 ; Matter of Eggington,
2 Ellis & B. 717, 28 Law J. v 8. M., (.
41, 18 Jur. 224, 24 Eng. L. & Eq. 146;
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Leavensworth . Tomlingon, 1 Root, 495 ;
Beals v. Thurlow, 63 Maine, 9. In Bel-
cher v. Johngon, 1 Met, 148, it is held,
that the proceeding to obtain judgment
for a militia fine is civil and not criminal,
because civil in form. Sce also Buck.
walter », United States, 11 8. & R. 193;
Ellmore » Hoffman, 2 Ashm. 159 ;
Rogers v. Alexander, 2 Greene, Tawa,
443 ; Dickinson v. Potter, 4 Day, 840;
Houghton », Havens, 8 Conn. 805; Peo-
ple ». Ontario, 4 Denio, 260; Lason o,
The State, 8 Eng. 451; Attorney-Gen
eral ». Radloff, 10 Exch. 84, 26 Yng. L.
& Eq. 4183; Dyer ». Hunnewell, 12 Mass.
271; Winslow v. Anderson, 4 Mass. 376.
In The State v. Pate, Busbee, 244, it is
said, that the test is to inquire whether
the proceeding ie by indictment or ae-
tion; if the former, the cause is criminal ;
if the latter, it is eivil. That the action
-~ Webater v, Ieople, 14 Tl 366 —ig in
the name of the State does not muke the
cause criminal. See also J. F. Stephen
Crim. Law, 5, and authorities cited by
him. Likewise Reg. v. Ferrail, 1 Eng. L.
& Eq. 576, 4 Cox C. C. 421, 15 Jur. 42,
Ward ». Bell, 7 Jones, N. C. 79. A pro-
ceeding to compel sureties of the peace
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quently, however, speak of things as belonging to the general
department of criminal jurisprudence, though the form of the
procedure is civil ;! but we should hardly treat of such things
under the title Criminal Law. On the other hand, a mandamus
is said to be a eriminal process to enforce civil rights ;2 yet we do
not ordinarily regard it as belonging particularly to the eriminal
law. The words ¢ criminal cases,” in the Constitution of Geor-
gia, are held not to apply to violations of the local by-laws and
police regulations of town and city corporations ;® but it is oth-
erwise in Illinois.* According to late English cases, a matter is
not necessarily criminal merely because an indictment will lie ; ®
or eivil, mercly because the proceeding is at the suit of a private
person.® That an action is in the name of the State, and its object
18 the recovery of a penalty, does not make it criminal.”

§ 33. Criminal and Civil blend. ~~ Indeed, the criminal and eivil
departments of the law somewhat blend ; consequently the line
dividing them is neither =t all points distinet, nor drawn by the
hand of an exaet science. And where there is no doubt to which
department a particular controversy belongs, it may still be so
like something else of the other department as to be governed
partly by its rules; while yet it follows the rules of its own

department in other respects.?

§ 34. How these Discussions divided. — In these two volumes on
the ¢ Criminal Law,” we shall look first at those principles which

has been held to be criminal. Delochery
©. The State, 27 Ind. 521, ]

1 See 2 Bishop Mar. & Div. § 283,

2 The State ». Bruce, 1 Tread. 165,
174,

3 Williams ». Augusts, 4 Ga. 500.
Bee, however, Slanghter ». People, 2
Doug. Mich, 334, note; Mixer v. Man-
istee, 26 Mich. 422.

4 Wiggina . Chicago, 63 TIL. 372.

5 Baneroft ». Miichell, Law Rep. 2
Q- B.549. In Reg. » Paget, 3 Fost. &
F. 29, it was held, that an indictment for
the obstruction of a highway intended
to effect the removal of the nuisance, is
in substanee a civil, and not » eriminal
case. The reporter, ifi a note, says, that
“tle "distinction taken in the moat an-
cient and approved anthorities ia. mot
whether the Crown is a party (for so it
is in mandomus and quo worrente), but

vou. I. 2

whether the real end or cbject of tha
proceeding is punishment or reparation,
Bee Mirror of Justice, e. 11, sect. 3; 3
Inst.,, and 1 Reeve, Hist. Xng. Law, 52.
The mere fact of & jine no more showa
that an indictment is & criminal proceed-
ipg, than the ancient fine in trespass.
Vide Reg. ». Chorley, 12 Q. B. 515; new
trial allowed on such indictments. And
see Reg. v. Russell, 3 E. & B. %42, whers,
semble, the dictum of Coleridge, J., is the
better opinicn.” And sce Rex v». Cotes-
baich, 2 D & R. 266.

§ Parker v. Green, 9 Cox C. C. 169,

! The $State v. Hayden, 32 Wis. 668 ;
United States v. Brown, Deady, 566.
And gzee The State v Leach, 80
Maine, 58.

8 See, for example, post, § 1074-1076,
aud the places there referred to.
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pervade alike all its branches. Then we shall consider the spe-

cific offences. The former will furnish the chief topics for this

d.
lume ; the latter, for the secon . .
ﬁmcﬁm P’rbeedura. —: The subject of * Criminal Pr'oced;iz,c-
including what, in technical phrase, arekte?:edo I;ii;aldnllréf,essen_
; i i d of in a work ol tw .
tice, and Evidence, is treate A . umes. -
, i i t it constitutes with this ans
ially separate from this, while ye . th ¢
?:aéltgtutgry Crimes ” a connected series, 8o that what s discussed
} is not repeated in another.
. ;?ai::oc;;k :;i:::s. —f The leading and older statutory oﬁ'ence-s,
partaking of the nature of common-law C-I'i]:”ﬂe.ﬁ', are trea.t;ied o£ 1;;
the present work as to the law, and in * Clmmnal Proiz ::Zik s
i 1 idence. In a separa
to the pleading, practice, and evide ’
i ' the Tules of statubory
lume entitled * Statutory Crimes, he . /
;);lferzoretaﬁon ave considered, with the leading doctrines of pro
cedure on statutes, views of all the statutory oﬁenge.s, and 1:13.1:1121:;.
i i d the minor an
d full discussions of the modern an
1;;1’2; statutory ones. This work embraces both law and pro-
03(;11;‘;- Common Law as to Crimes. — It is plain, both on princi.ple
and mithority, that the common law must extend as well to crim-
i ings as to civil? _ o .
mﬁfﬁm Btates. — In Ohio, the court © declded,_ i-:hat the
commeon law, although in force in this State .m.-a]l clv:11 cfn,s;a_;:
could not be resorted o for the punishment of crimes an misde
meanors.” 2 And, in Indians, by stat]me, “ crimes ang n:ussd.(1 be-
meanors shall be defined, and the punishment tl:tereoi '}{:;; R g
statutes of this State, and not otherwise.” S_o, in Florida am

haa also been held, by the majority of

1 The State ». Danforth, 8 Conn. 112; the judges, to be in force in Minnesota.

i : The >
[ Sm‘%:;mifimﬁ:r:eru’ﬁsﬂ;‘ 50?11;1:;11- The State v. Pnllg, 12 M1n1'1. 161-;‘;2 . Van
Swtiaha. Newell ,? Maas.i’!‘ib; The State ¢ Key » Vattier, 1 Oln;:i Ohi,o oy
we;t s: '8 B.ich: 976 ; Brockway v. Peo- valkenburg v The Slt(‘}m(a),hio Sta‘tej' 281'
u.le 02I!I Eiiil N. Y. 558, 562; The State r. Allen v. :I'he Smte,smm e E%ta.te:
pTw:o ood, :Z Tows, 252; Smith e People, 301; Smith v. The The’ ke ohio:
25 Ilgl 17 : Barlow v. Lambert, 28 Ala. 468. See Yl;)ltmg n; Richards, oy
704 ; '.I‘he ’State r. Cawood, 2 Stew. 860 435, 448; ?Pmdh'io doctrine, st
B e o 20 L, i, 1, s o

EXAB s H L]

1(§r' l:le?: eT&?&te?? Texa;, 888 ; The KEntes v, Carter, ;012%;&& 4%.2 . Hackney
S:l?e i bdum, B e i lBult)'in v ';'tf: %tft:e,s‘solnd. dli;-ip, Mc:lunkina -3
ikt b common e ey The State, 10 Tnd. 140, 144 ; Malone ©
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Missouri, there are legislative

§ 36

enactments less broad, yet still

restricting, to a limited fine and imprisonment, the right to pun-

ish for common-law offences.!

§ 36. How In Scotland — In Scotland, the doctrine that the
common law of the country embraces the eriminal as well as the
civil department, is held in a very clear and just light. There
the eourts will not listen to the objection of a defondant, that the
thing alleged against him is not laid down either in any statute or
in any judicial decision as a crime.? :

The State, 14 Ind, 219; Beal ». The
State, 15 Ind. 278; Marvin ». The State,
19 Ind. 181; Jenninga ». The State, 16
Ind. 336. Indiana Interpretationa. —
The last-cited case involves a doetrine
which, if carried to its full consequences,
must, unless legislation is extraordinarily
circumspect, prove a serious embarrass-
ment to the puenishment of crime. A
statute made punishable * notorious
lewdness or other public indscency ; ¥ and
the court held, that, as it did not *“de-
fine * what it termed * public indecency,?
it was in conflict with the statute guoted
in our text, and therefore void.  Sce also
Marvin » The State, 19 Ind. 181. We
may add, that, as the statute does not
“ define * *“ notorioms lewdness,” the
same result wonld seem to follow under
this clavse also, thue interpreted. So, in
ment of our States, the majority of the

statutes prohibiting offences do not = de-

fine ’ them, but leave their definitions to

the common Iaw, or to the eivil law, or

to any other system of law in which they

were before known in the community, or

to lexicography, or te¢ the common un-

derstanding of moankind, See Stat.

‘Crimes, § 242, 347. Assuming that these

two Indiana statutes are in confiict, so
that if the flirst were incorporated into
the Constitution, the other would be
void, still,as both are mere statutes, the
firat, it would seemn in resson, should be
constraed as limited and qualified by the
other; thus, in effect, both wonld stand.

Bee Stat. Crimes, § 126. The worda

“ public indecency * are well enongh de-
fined in the common law of crimes; so
that the provigion, in this view, becomes
specific and direct. Since writing the
above, I find, on looking down the re-

ports, that the Indiana court has already
changed its conrse of adjudication, sub-
stantially in accordance with this reason-
ing. Thus, after the enactment of the
statute guoted in my text, it was further
enacted that ““every person who shall
perpetrate an assauli or assault and hat-
tery, with intent, &c., shall,” &c.; and
the court held that this statute was valid.
Referring to the above cases, and some
others of the like kind, Frazer, J., said :
“ Upon careful consideration, we are of
opinion that these cases are not good law,
as applicable to the question now in
hand. That the legislature cannot, in
such & matter, impoese limits and restrie.
tions upon its own future action, and
that, when two statutes are inconsistent,
the last enactment stands as the law, are
very plain propositions, which, we pre.
gume, will not be controveried.” Wall
v. The State, 23 Ind. 150, 153. And see
Stat, Crimes, § 31.

1 Thompson Dig. Fla. Laws, 21 ; Mis-
souri B. 8. of 1845, c. 100, § 2; Ex parte
Meyers, 44 Misso. 270. In Florids it is
also provided, that no persen shall be
“punished by the said common law
when there is an existing provision by
the statutes of the State on the subject.”
Thompaon Dig, ut supra.

1 In gne case, the Lord Jastice-Clerk
remarked : ““It is of no consequence that
the charge is now made for the first time.
For there are numerous instances in
which crimes which had never before
been the subject of prosecution have
been found cognizable by the common
law of this country. On this point T
refer particalarly to the authority of
Baron Home (Vel, I. p. 12). It appears
that that learned author had not been .
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§ 37. How It should be.—It i3 noticeable, that, while some
States, wherein the common law originally prevailed, and still
prevails in other things, have exelnded from judicial cognizance
all eommon-law crimes, punishing as eriminal nothing except
what is defined — or, at least, mentioned — by legislative emact-
ment, Louisianal and Texas? not originally governed by the
common law, have expressly introduced it as to erimes, That
the latter is the wiser legislation, few who carefully study this
subject will doubt.3 No well-founded reason can be given, why,
if we are to have a common law, it should not be applied to acts
wrongfully committed against the entire community, as well as to
those committed only in violation of individual rights.# If a dis-
tinction must be made, rather let the civil part be abrogated, but
by all means preserve the criminal.

§ 38. Extent of Commeon-law Sources. — The common law which
our forefathers brought to this country from England includes,
not oniy the principles administered there in what are technically
termed the courts of common law, but in all other judieial tribu-
nals. Thus, though we have no ecclesiastical judicatories, yet

sufficiently aware of the power of the
common law in England ; for, after stat-
ing that ‘it seems to be held in England
that mo court has power to take cog-
nizance of any new oifence, although
highly pernicious, and approaching very
neurly to others whick have been pro-
hibited, until seme statute has dectared
it to be a crime, and assigned a punish-
ment,” he continues, * With us the maxim
i directly the reverse; that our supreme
erimingl court have an inherent power,
as such, competently to punish (with the
exception of life and limh) every act
which is obviously of a criminal nature,
though it be such which in time past has
never been the subject of prosecution.’”
And Lovd Moncreiff added: “ We are all
apreed, thut the present case is the first
example of an offence of this nature hav-
ing been made the subject of an indict-
ment in this court. Bui that will go but
a very little way to seftle the guestion,
uniess we were also agreed, that that cir-
eumstance must be suficient to render it
incompetent for the public prosecutor so
to proceed against it. Now it cannos, in
my apprehension, he majntained that

20

nothing is an indictable offence, by the
commeon law of Scotland, which has not
been indicted hefore. Indeed, to hold
this to be law seems to me Lo be impossi-
ble, without running the whole theory of
the eriminal system into absurdity. For
the common law itself must bave had a
beginning.” Greenhuil’s Case, 2 Swin-
ton, 236, 209, 284, 265,

1 The State ». Mullen, 14 La. An. 570,
§72; The State ». Davis, 22 La. An. 7.

4 Ante, § 55, nete.

3 In Ohio, under the rule which ex-
cludes crimes not statutory from punisi-
tnent, the court was compelled to hold
that it was no offence for & man to at-
termpt to have carnal knowledge of a girl

under ten years of age wher she con-

sents. See Stat. Crimes, § 463, Not
without evident mortification the judge
added: “In this respect our little ones
are not so well protected from demoraliz-
ing infiuences as are the children of the
country from which we, mainly, deriva

out laws.” Smith ». The State, 12 Chio’

State, 466, 474.
4 And see Bishop First Book, § 69.
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8o much of the law administered in them as relates to the civil
affairs of men,! and is applicable to our situnation, has come to us
8s a part of our common law ; and, by legislative enactments, it
is variously distributed among our courts.

Criminal Law of Ecclesiastical Courts — (Fornication — Adultery).

— Now, there are criminal offences cognizable, in England, by the
ecelesiastical judges ; yet not eriminal in precisely the sense of
the general common law, but rather as injuring the souls of men.
‘The punishment is ordinarily to pay the costs of prosecution,? and
do penance ; the usual pecnance being to make confession in the
vestry of the church,® unless the judge will consent to receive, in
commutation, “an oblation of a sum of money for pious uscs,”*
or unless the penalty is remitted on account of his ill health, or
for some other cause.” But obvicusly, in the absence both of
ecclesiastical courfs and an established religion, these offences
and punishments do not exist in this country. Therefore, though
fornication and adultery are in England eognizable criminally
under the ecclesiastical law.® yet, in the absence of legislation,
they are not punishable in our common-law tribunals, unless,
ind'eed, tzley are open and motorious, amounting to a public
nuisance.’

§ 89. Bcclealastical, continued. — Still, though we have not, in
form, the ecclesiastical crimes and punishments, perhaps, in prin-
ciple, our courts ought to hold as punishable here some of the
offences which in England are cognizable only in the ecclesiasti-
cal. Those tribunals sit under authority of law ; and, though
their forms of procedure and punishments are not the same
which prevail in the common-law courts, the latter might well
decline to pursue light offences over which the former exercised
a correcting power. This view leaves open the question concern-
ing each particular offcnce which-in England is cognizable only
in the ecclesiastical courts; the offence may, if this view is

11 Bishop Mar. & Div. § 66 ¢t seq 5 Coote Ee. Pract. 274; Chick v,
Palmer . Tijon, 2 Add. Ee. 198, Ramsdale, 1 Curt. Ec. 84, 37; Woods ».

203 ; Griffiths v. Reed, 1 Hag. Ec. 185,
21(_); Newbery v». Goodwin, 1 Phillim.
282, 286,

% Coote Ee. Pract. 269, 272; Courtsil
e F[omfray, 2 Hag. Ee. 1; Blackmore e.
Brider, 2 Phillim. 359, 362, note.

t 3 Bura Ee. Law, Phillin. ed,, title
Penance, 101 ; 2 Inst. 489,

Woods, 2 Curt. Fe. 516, 520; Burgess
v. Burgess, 1 Hag. Con. 384, 303,

% 2 Burn He. Law, Phillim. ed., title
Lewdness, 401; Wheatley ». Fowler, 2
Lee, 2376; Cocte Ec. Pract. 145

7 The State », Moore, I Swan, Term,
126; The Btate o. Swith, 32 Texas, 187;
post, § 501 ; Stat. Crimes, § 624, 654, 650
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adopted, be indictable or not with us, according as it falls within
or without the boundaries of crime drawn by our general criminal
law.

§ 40. Authorities in Criminal Law.-— The principal law authori-
ties, therefore, which we shall have oceasion to consult in the fol-
lowing pages, are our own judicial decisions, and, from England,
the reports of decisions in criminal causes at common law, and
some old text-books which have acquired a standard reputation.

§ 41. Continned. — Of course, our subject will now and then
sweep a wider English field than is here indicated ; while, in the
United States, immense regions of legal wisdom lie before us,
unknown to the English investigator.

Foreign Laws. — Oceasionally, too, we shall look into the Seotch
and other foreign laws, yet not often ; for, as 2 Scotch judge once
said, “In considering this question, I pay very little regard to
what may be the Iaw of other countries in similar cases. The
laws of different nations, and especially the criminal laws, must
always depend on the character and habits of the people, and
other circumstances,” ! _ :

The Civil Law. — Especially, in this field, can no advantage be
derived from comparisons of the civil law with ours. Though
that was a cultivated jurisprudence, and it has left its impress in
no slight degree upon the common law as to eivil affairs, and
though even the claim is not quite unfounded that some resem-
blance to the civil law may be seen in our criminal laws, still,
happily for the cause of true liberty, and for the administration
of eriminal justice in those countries where the common law pre-
vails, the eivil law of crimes is in no proper sense the parent of
* ours, it has no authority in our criminal courts, and no wisdom
to illumine the understanding superior to the rays of natural
light which God has given.

§ 42. Reason and Conscience.~— Besides these authorities, there
is another, sometimes apparently disregarded, but never in fact,

— derided, it may be, but as certainly bowed before as the forest

tree bows before the whirlwind, —namely, the force of the com-
bined reason and conscience of mankind. No judge ever did or
could stand long in direet opposition to this power. Before it
bend the precedents, the statutes, the judicial judgment, and even

1 Lord Justice-General, in Alston’s Case, 1 Swinton, 438, 478.
22
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the private opinion of the incumbent of the bench. Thersfore,
in preparing a legal treatise, it is an author’s duty to consider,
step by step, what is the reason which really controls each deci-
gion and formula of doctrine, and whether it accords with funda-
mental principle, original justice, and natural right,— whether,
in other words, the conscience of mankind will hereafter pro-
nounce it just. For a law book is written, not for the past, but
for the future, — vot to impart mere historieal knowledge, but to
help practitioners advise their clients, and win their causes, in
matters not yet transpired. Therefore it is — to make his books
practically nseful -— that the author of these volumes continually
directs attention to the reasons which underlie the decided points
of the law. Moreover, the legal reason is the law;1 and the
adjudged points are always wrong — never law — when counter
to the legal reason.

1 Bishop First Book, § 80 et seq., and the accompanying chapters.
23
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CHAPTER 1IV.
MILITARY AND MARTIAL LAW.

§ 43. Wny aiscussed here. — Though the primary object of this
work is to explain the criminal law as administered in our judi-
cial tribunals, yet, to distinguish it from military and martial law,
with which it is sometimes blended in the apprehensions of men,
and for some other reasons of convenience and instruction, the
present chapter becomes important.

§ 44. Military Law, what and how administered. — Military law
is “a body of rules and ordinances preseribed by competent aun-
thority for the government of the military state, considered as a
distinet community.”! It is deemed, in a certain sense, criminal
law.2 But it is not properly such, as the latter term is commonly
understood in the legal profession. With us, it is chiefly statu
tory ; but, to some extent, it has a common law derived from the
mother country, being the law which was there anciently admin-
istered in the court of chivalry,? or of the constable and marshal.
"This tribunal, like the chancery and admiralty courts, proceeded
after the manner of the civil law; which, as Hawkins observes,
«ig as much the Iaw of the land in such cases wherein it has
been always used, as the common law is in others.” ¢ At present,
both in England and the United States, the military law is ad-
ministered chiefly in courts-martial.®

t O’Brien Courts-Martial, 26; The
State ». Davis, 1 Sonthard, 311.

2 § Greenl. Ev. § 469.

B 1 MeArthur Courts-Martial, 34 ed.
138, 18, 20.

4+ 2Hawk P.C.6th ed. b.2,¢. 4, §7,
11.

& Concerning courts-martial, see Bell
v. Teoley, 11 Ire. 805; Brooks v. Adams,
11 Pick. 441; Mills ». Martin, 19 Johns.
7: Wise ». Withers, 8 Cranch, 831 Con-
tested Election of Brigadier-General, 1
Strob. 190; Coffin », Withour, 7 Pick.
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149; Opinion of the Justices, 3 Cuch.
586 ; White v, McBride, 4 Bibb, 61; Al
den ». Fitts, 256 Maine, 488; Hall &
Howd, 10 Conn. 614 ; Wilkes ». Dins-
man, 7 How. U. 8. 83, 123 ; The Btate v,
Davis, 1 Bonthard, 811; 3 Greenl Ev.
§ 470. Military Jurisdiction - Courta.
— # Military jurisdiction is of two kinds.
first, that which i conferred and defined
by statute ; second, that which is derived
from the common law of war. DMilitery
offences under the statute law wmust be
tried in the msnper therein directed ; bt
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§ 45, Military Law distingnished from Martial. — Military law is
distinet from martial law, with which it has sometimes been in-
considerately blended.! : '

Martial Law.—('Brien says: ¢Martial law, as Blackstone
truly remarks, is in fact no law. It is an expedient, resorted to
in times of public danger, similar, in its effect, to the appoint-
ment of a dictator. The general, or other authority charged
with the defence of a country, proclaims martial law. By so
doing he places himself above all law. He abrogates or sus-
pends, at his pleasure, the operation of the law of the land. He
resorts to all measures, however repugnant to ordinary law,
which he deems best calculated to secure the safety of the State
in the imminent peril to which it is exposed. Martial law, being
thus vague and uncertain, and measured only by the danger to
be guarded against, exists only in the breast of him who pro-
claims and executes it. It is contained in no written code. ...
Despotic in its character, and tyrannical in its application, it is
only suited to those moments of extreme penl, when the safety,
and even existence, of a nation depend on the prompt adoption
and unhesitating exccution of measures of the most energetic
character. . . . The Constitution of the United States has wisely,
and indeed necessarily, permitted the proclamation of martial law
in certain specified cases of public danger, when no other alter-
native is left to preserve the State from foreign invasion or do-
mestic insurrection.”? Now, we have seen, that no community
can exist without law.d Contrary, therefore, to some of the
above observations, the effect of martial law, truly viewed, can
only be to change the administration of the laws, to give
them & rapid force, and make their penalties certain and
effectual, not to abrogate what was the justice of the commu-
nity before. The eivil courts are suspended ; but, in reason, the
new summary tribunals should govern themselves in their pro-

military offences which do mot come
within the statute must be tried &nd pun-
ished under the common law of war.
The character of the courts which exer-
ise these juriedictions depends upon the
local laws of each particular country.
In the armies of the United States, the
first is exercised by courts-martial;
while eases which do not come within

the * Rules and Articlee of War,’ or the
jurisdiction conferred by statute on
courts-martial, are tried by military com- °
mission.” Lieber Instruct. pl. 13. And
gee Ex parte Vallandigham, 1 Wal. 243,
"1 1 MeArthur Coorts-Martial, 8d ed.
$2; 2 Greenl. Ev. § 468,

2 (¥PBrien Courts-Martizl, 26,

‘8 Ante, § b et seq.
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ceedings, as far as cireumstances will admit, by established prin-
ciples of justice, the same which had before been recognized in
the courts.! In the extreme circumstances which justify martial
law, it may be proclaimed by @ military commander;? or, as in
the Dorr rebellion in Rhode Island, by the legislature of a State.?

§46.. Military Law not subvert the Civil— How subordinate, -—
Military law, in the United States and England, however the fact
may be elsewhere, is in no way subversive of the other laws, but is
in harmcny with them. Says O'Brien, concerning the United
States: “TIf is an accumulative law. The citizen, on becoming
a soldier, does not merge his former character in the latter. . . .
With regard to the civil powers and authorities, he stands in
precisely the same position he formerly occupied. . . . He still re~
maing subject to them, and is bound to assist and aid them, even
in the apprehension of his military comrades. There is ro prin-
ciple more thoroughly incorporated in our military, as well as in
our civil code, than that the soldier does not cease to be a citizen,
and cannot throw off his obligations and responsibilities as such.
The general law claims supreme and undisputed jurisdiction over
all. The military law puts forth no such pretensions. It aims
solely to enforce, on the soldier, the additional duties he has
gssumed. . . . These two systems of law can in no case eome in
collision. The military code commences where the other ends.
It finds a body of men who, besides being citizens, are also sol-
diers.” * So, in England, “the milifary law is subordinate to the
civil and municipal laws of the kingdom, and does not in any
way supersede those laws; but they materially aid and co-oper-
ate with each other, for the good order and discipline of the army
in particular, and for the benefit of the community in general.” 5

§ 47. Proceed by Rule.—— Of course, then, military law and its
administration proceed by rule. So, we have seen.® even martial
law ought to do. The doctrines of right, as established by the

1 And see Luther ». Borden, 7 How. 45; Commonweaith v. Blodgett, 12 Met;
. . 8. 1; Commonwealth v. Blodgett, 12 58. See post, § 48, 49. Bee also, on
Met. 56; Commonwealth v. Fox, T Barr, Martinl Law, I McArthur Courts-Martial,
836 ; People ». McLeod, 1 Hill, N. Y. 877, Bb.
416, 485 ; 8 Greenl. Ev. § 469, 4 (’Brien Conrts-Martial, 26, 27.

2 1 Bouv. Inst. 68; Johnson ¢. Dun- . & 1 MeArthur Courts-Martial, 2d ed.
ean, § Mart. La. 520; 1 Kent Com. 841, 33, and see on p. 34 -
note. : : ¢ Ante, § 45,

¥ Latner v. Borden, 7T How. U. 8.1,
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common consent of the people, and evidenced by the decisions of
the courts, should in no emergency be viclated, because no emer-
gency can call for the commission of wrong.. Fmergencies may
demand new methods and prompt movements in executing the
right ; but never the subversion of it, and the execution of the
Wrong. _ _ : .

§ 48. Btates as to Martial Law. — The Constitution of the United
States declares, that “no State shall, without the consent of
Congress, . . . engage in war, unless actually invaded, or in such
imminent danger as will not admit of delay;”! yet, as we have
geen,? when, without the consent of Congress, the legislature of
Rhode Island declared, for a temporary purpose, and under the
pressure of an internal rebellion against the State authorities,
martial law throughout the State, this was held to be constitu-
tional. *Unquestionably,” said Taney, C. J., “a military gov-
ernment, established as the permanent government of the State,
would not be a republican government, and it would be the duty
of Congress to overthrow it. But the law of Rhode Island evi-
dently contemplated no such government.” The military gov-
ernment, in this case, had been set up only to meet an emergency,
and the learned judge added: « Unquestionably a State may use
its military power to put down an armed insurrection too strong
to be controlled by the civil authority.”

§ 49. United States and States as to the same.— We have seen,t
that the citizen of the United States, who is also a eitizen of a
State, owes a double allegiance: first, to the government of his
own State ; secondly, to the government of the United States. -
And if the State government can declare martial law over
him, it is probable that the United States government can also.
The difficulty, in the case of the State, was, whether, as by
the United States Constitution- the State has no war-making
power without the consent of Congress, she, withont such con-
sent, can declare martial law, which is an act of war. The
decision which holds that she can is perbaps justified on the
ground, that high necessity may be permitted for the moment to '
override the express words even of the Constitution; or, per-

1 Const. T. 8. art. 1, § 10, - 8 Luther v. Borden, 7 How U. 8.1,
1 Ante, § 46. 45,
4 Ante, § 28
27
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haps, by a very liberal interpretation, a State may be said to be
“invaded ” when she is beset by a domestic rebellion.! But, as
we shall presently see, the right to declare martial law, as respects
the United States, rests on a broader and firmer foundation.

§ 60. Military and Martial distinguished under United Btates Con-
stitntion. — The Constitution of the United States provides, that
Congress ghall have power, among other things, * to make rules for
the government and regulation of the land and naval forces;’ 2
also, that * the President shall be commander-in-chief of the army
and navy of the United States, and of the militia of the several
States when called into the actual service of the United States.”8
In pursuance of the former of these two powers —

Written Military Law — Unwritten.—Congress has, by legisla-
tive act, established what are termed Articles of War for the
government of the armies; and, in pursuance of the latter, the
War Department has caused to be drawn up and promulgated,
under the sanction of the President, regulations for the army,
and instructions for the government of the armics in the field;
to which may be added orders issued from time to time by the
various commanding officers. This is what may be termed the
written military law of the country. There is also, in this de-

1 If my opinion wera of importance,
98 against that of the Supreme Court of
the United States, dissented from by one
judge only, I should deem the circum-
stances of the Rhode Island case itself to
strengthen the doubt, whether the trne
object of the provision of ‘the Constito-
tion, cited in the last section, was not,
among other things, to restrain the State
authorities from entering into a war,
without the concurrence of those of the
United States, even to supptess a rebel-
. lion at heme. In this Rhode Island case,
there were two parties, each of which
claimed to be the lawful government of
the State; and, as the case decides, it de-
volved on the United States authorities
to determine between the two, When,
- therefore, it became apparent that the
question could not be settled at home
without & conflict of arms, and the con-
flict was in ferment, the governor at the
bead of either party shonld apply to the
authorities of the United States for help
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under art. 4, § 4, of the Constitution,
which pravides that “the United States
shail . . . protect each of ihem [ihe
States] . . . on application of the legis-
lature, or of the executive {when the
legislature cannot be convened), apainst
domestic violence.” On auch an applica-
tion, it would be determined by compe-
tent authority which was the rightfal
government, and the conflict of arms
would ordinarily be avoided. I canuot
but think that thie iz the true meaning of
the Constitntion. This view would not
prevent the State from using its military
power o enforce the deerees of the civil
tribunals, and to assist the eivil officers
in keeping order and the like. It goes

only to the extent, that, when the gnes-’

tion becomes one of overturning the civil
power, and setting up in the place of it
the law of war, the United States slall
be ealled in. .

T Const. U. 8. art. 1, §8. -

? Const. U. 8. art. 2, § 2.
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partment of the law, as in all others, an unwritten, or common,
law.! The written and unwritten constitute together the body
of our law military. But this body of law contains more or less
directions concerning martial law.,

§ 51. United Btates Martial Law — (Compared with Military). —
* Martial law,” says Lieber, in hiz Instructions for the Govern-
ment of the Armies of the United States in the Field, sanctioned
and promulgated by the President and the War Department, * is
siraply military anthority exercised in aceordance with the laws
and usages of war.”2 If we liken military law to the rules
by which legislatures and courts are constituted and their inter-
nal machinery is moved, then martial law will correspond pretty
nearly with the laws enacted by the legislature and enforced by
the courts for the government of the community outside. Mar-
tial law is rather the law by which the military power governs
others than that by which it regulates its own internal affairs and
governs itself. _

§ 52. Martial Law elastic. — Martial law is elastic in its nature,
and easily adapted to varying circumstances. It may operate to
the total suspension or overthrow of the civil authority; or its
touch may be light, scarcely felt, or not felt at all, by the mass of
the people, while the courts go on in their ordinary course, and
the business of the community flows in its accustomed channels.?

Test whether it exists. — The test by which to determine whether
martial law prevails or not, in a particular place, is to consider
whether, in a case of conflict between the eivil and military
authorities, the former bow to the latter, or the latter to the for-
mer. Thus, in New Orleans, when General Jackson, assuming
with his army the control of the city, arrested one whom a judge
thereupon attempted to discharge on & writ of habeas corpus, and
upon this the general arrested the-judge, and sent him outside of
his lines and the city, martial law prevailed ; but, when afterward

1 Ante, § 46,

- % Lieber Instruet. pl. 4,

3 I eannot doubt that -this statement
is as nesr absolute legal truth as I am
capable of making it; though it appears
to me to stand at a great remove from
truth, if we are to accept as sound in
legal doctrine all the language of the
learned judge who delivered the major-
ity opinion in Ex parte Milligan, 4 Wal.

2. As I vnderstand the opinion, the
judge deemed martial law to be no law
whatever, if indecd he deemed any thing
to be law except what is enforced in the
judicial tribunals. But a mere dietum
from the bench carriea no weight be-
yond that of its own inherent reasoms,
Bee further, as to this case, post, § 64
note.
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the judge returned, and in his seat fined the general as for a con-
tempt, and the latter paid the fine, the civil power prevailed.
And if the judge had not, at the former time, attempted to resist
the general, but had yielded as gracefully to the military power
as the general afterward did to the civil, martial law would have
prevailed the same ; while, &t the latter time, the civil power
would have equally prevailed, though there had been neither
arrest nor fine, because the military had withdrawn its hand.
More or less Stringent — “ Martial law,” say the Instructions

by Lieber, approved by the military department of our govern-

ment, “should be less stringent in places and countries fully
occupled and fairly conquered. Much greater severity may be
exercised in places or regions where actual hostilities exist, or are
expected and must be prepared for. = Its most complete sway is
allowed — even in the commander’s own counfry — when face to
face with the enemy, because of the absolute necessities of the
case, and of the paramount duty to defend the country against
invasion.” 1

§ 53. Mo Martial Law in Peace. — It is a principle of acknowl-
edged law, prevailing in our own country, in England, and very
extensively in other civilized countries at the present day, that,
in times of peace, and in the absence of any such domestic rebel-
lion as calls into action the power of war, there can be no martial
law ; because, it is said, the military power must be subordinate
to the civil.

How in Time of War.— T0 what extent this prineiple holds

sway in a time of war is a question upon which opirions differ,

The fine which the New Orleans judge imposed on General Jack-
son — the arrest of the judge was just before the close of .our war
of 1812, and the fine imposed on the general was just after its
" ¢lose — wag not refunded to that officer until after the lapse of
many years, when, at length, an act for this purpose passed both
houses of Congress, and was approved by the President. And,

even then, many senators and representatives. who voted for the.

- bill hesitated to say, that it was lawful and constitutional for a
general to declare martial law over & city which in a time of war
he was defending ; while several, who also favored the proposed
indemnity, took the ground that the act of declaring martial law

1 Lieber Instruot. pl. &
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was, on the one hand, unlawful ; and, on the other hand, neces-
sary, and they deemed it commendable in a general to do a neces-
gary unlawful aet.

§ 54. Necessity as justifying Martial Law. — But we shall see, in
the course of the present volume, that, whenever an act is neces-
sary in the legal sense, it is, because thus necessary, lawful ; and the
rule of necessity furnishes the rule of the law.l Plainly to com-
mend an unlawful thing, on the ground that it is necessary, is to
confound, not only all legal distinctions, but all moral ones also.
It is to overturn into one lump obedience and disobedience, virtue
and vice, heaven and hell. Nothing so absurd can pertain to any
system of law or enlightened government.

§ 55. Power under the National Constitution to declare Martial
Law:—

Reasonably plain — Beneficial. — The question of the power of
official persons administering the national government to declare
martial law is not, perhaps, quite so clear on the face of our Consti-
tution as are some others.  Yet it is believed that the only real dif-
fieulty in it lies in the arts of aspirants for office and their abettors,
who, to win the votes of the unthinking, represent themselves to be
the champions of the people against what they call the tyranny
of martial law. The truth is, that martial law is the only kind
of law adapted to those eircumstances in which a reasonable mili-
tary power will ask it to prevail ; and no people or portion of the
people can exist even for a day without some kind of law govern-
ing them. If the civil tribunals, in the best of faith, endeavor to
stretch their precedents and adapt their processes to the emergen-
cies which call for martial law, they so change the law of their pro-
cedure, which must prevail afterward, as to render it unfitted for
times of peace. And as martial law necessarily passes away with
the emergency which called it iito action, a wise people, fit for
freedom, will bow thankfully before if, rejoicing that thus they
preserve, uncorrupted by exceptional and temporary influences
of a disturbing sort, the permanent jurisprudence of the civil tri-
bLunals.

§ 56. Not a Judicidl Power. — The Constitution does not confer
on the judges all governmental power, but simply the * judicial.”
“The judicial power of the United States shall be vested in one

.1 Post, § 846-365, 824. '
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supreme court, and in such inferior courts as the Congress may
from time to time ordain and establish.” 1 - Now, here is no power
of martial law, because it is not a thing pertaining to ¢ judicial
power.” The United States courts ecannot establish it, on the
one hand ; or, on the other hand, overthrow or interfere with it,
if lawfully established by another department of the govern-
ment. Their * power,” either for or against, does not extend to
martial law.

§ 57. Judicial diatinguished from War Power. — The Constitution
provides rules for the guidance of “the judicial power.” In
some of its clauses, express words mention the « judieial ” as the
power to be guided ; in others, the form of the language points
to this power alone. Of the latter, let the fourth and fifth arti-
cles of the Amendments serve as samples. They are, consecu-
tively, as follows:  The right of the people to be secure in their
persons, houses, papers, and effects, against unreasonable searches
and seizures, shall not be violated, and no warrants shall issue
but upon probable cause, supported by oath or affirmation, and
particularly describing the place to be searched, and the persons
or things to be seized. No person shall be held to answer for a
capital or otherwise infamous crime, unless on presentment or
indictment of a grand jury, except in cases ariging in the land or
naval forces, or in the militia, when in aetual service in time of
war or public danger; nor shall any person be subject for the
same offence o be twice put in jeopardy of %ife or limb ; nor shall
be compelled in any eriminal case to be a witness against himself,
nor be deprived of life, liberty, or property, without due process
of law ; nor shall private property be taken for public use with-
out just compensation.” Perhaps the last clause is properly con-
strued, as it is by the courts, to be a limitation upon the legislative
. s well ag the judicial power ; and indeed the whole restrains the
legislature from passing any act which shall command the courts
to violate, in their proceedings, the provisions thus laid down.
But these provisions have nothing to do with the martial power
. of war, or with the law which this power executes ; and that this
is 50, the form of the expression just as conclusively shows as if
express words of limitation were used.

§ 58. War Power distinet from Judicial.— It is obvious that, if

: 1 Const, U, 8. art. 3, § 1.
a2
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1o man could, by the war-arm of the government, be put to death,
or be deprived of his liberty, until first he had been indicted by a
grand jury and found guilty by a petit jury, we should make, as
a nation, but a poor headway in martial affairs ; and; in fact, the
restriction would be tantamount to a prohibition of all war.
Then, if, looking into other parts of the Constitution, we find war -
to be a thing provided for in it, we are to draw the conclusion
that the particular provisions of the Constitution which do not
poinit expressly or by clear intendment to war are mcant to be
regulations for the eivil branches of the government in affairs of
peace, and that they have no reference to war or to martial law,

§ 59. Sources of War Power — How War made. — We have al-
ready seen,’ that, by the Constitution, Congress is to make rules
and articles of war, and the President is to be commander-in-chief
of the axmy and navy. So the Congress has power « to declare
war,” ¢ to raise and support armies,” * to provide and maintain a
navy,” ¢ to provide for calling forth the militia to execute the
laws of the Union, suppress insurrections, and repel invasions ;”
and, among other things, “ to make all laws which shall be neces-
sary and proper for carrying into execution the foregoing pow-
ers.” 2 Congress has made the laws, and they apply both to the
suppression of insurrections at home, and to the repelling of inva-
sions from abroad. Nor is it always imperative, to justify an
exercise of war power, that there should be & declaration of war
by Congress.®

§ 60. The President, am to War.— The President, having the
power of war thus put into his hands, takes the oath to * pre-
serve, protect, and defend the Constitution of the United States.””
In another clause, he is enjoined to « take care that the laws be
faithfully executed.” ® _

And Martial Law.— It is obvious that the word *laws,” in this
connection, has no restricted meaning ; it is plural in its form,
and, if it were singular, it would not be restrictive ; it applies,
not alone, perhaps not primarily, to the laws adginistered by the
‘judicial power,” because the judges, to whom they are expressly
committed, are ordinarily competent to execute them. But it
applies, in an especial manner, to the law-martial, which is exe-

1 Ante, §50. 4 Const. U. S.art. 2,§ 1.
2 Const. 0. S.art. 1, § 8. & Const. U. 8. art. 2, § 3.
¥ Prize Cases, ¥ Black, 636, )

¥OL. I. 8 ' 892
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euted by the military forces whereof he is the commander-in-chief.
If, by reason of insurrection or rebellion at home, or invasion from
abroad, there comes a disturbance which the civil power cannot
or will not suppress, he is bound to call into action this power of
war, carrying with it the law-martial. '

§ 61. Who advise President — (Not the Judges).—In circum-
stances like these, and in all others, the President, if he wisles
for advice econcerning his duty, or concerning the meaning of the
Constitution or an act of Congress, or concerning any thing else,
is to apply, not to the judges, but to the proper cabinet.oﬁict‘ar.
« He may require,” says the Constitution, * the opinion, in writ-
ing, of the principal officer in each of the executive departpents,
upon any subject relating to the duties of their respective of-
fices.”1 Tt is not, therefore, for the judges to advise him of the
time or the necessity for calling out the military force of tlte
country to execute the law of war, or law-martial ; but, as he is
to act, and to be responsible for what he does or refraing from
doing, the duty of judging devolves upon him ;2 and, if h-e
wishes advice, he is to take it, not from them, but from his cabj-
net officer. Therefore, —.

Courts not limit Martial Law. — It is impossible for the ecourts to
limit the President as to the space over which, within the coun-
try, the martial law of the army and navy shall opel:ate. Should
any one wish to call in question his conduct in this respect, he
must apply to the constitutional tribunal, namely, the tW'(T houses
of Congress, in whose hands the power of impeachment lies. .

§ 62. Relatlons of President to Judiciary. — Let not the doch:me
be misunderstood. The President may violate law by proclaim-
ing martial law, by extending the sphere of it too widely, or by
causing the weight of it to fall too heavily; but, under our Con-
stitution, the judicial power is not the ome to exercise the
restraint. The question is not in its nature “ judicial ;” and the
courts have, under our Constitution, only * judieial povfer.” If
the judges should attempt it, they could not execute their dec;ree
without calling upon the military power; but it, by the COI_IStlt.ll-
tion and laws, is controlled in these circumstances,-— that s,
when used for purposes of war,— by the President, and he can-

1 Const. U. 8. art. 2, § 2. Vanderheyden » Young, 11 Johne, 160;
2 Martin e Mott, 12 Wheat. 19; Ela r. Smith, & Gray, 121, 136
Luther oo Borden, 7 How. U. 5. 1, 45;
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not command it to operate against himself. When, in a time of
peace, a judge calls for a military force to act as a posse to carry
out some decree he has made, or to protect the officers of his tri-
bunal, the case is entirely different; there, the President is not
asked to employ the military force against himself. .

§ 63. Suspension of the Habeas Corpus : —

Connected with foregoing Discussion.— The foregoing views —
which are intended to be but an outline of doctrine — would be
practically imperfect were we not to consider a clause of the
Constitution which is sometimes quoted in this connection. It
s —

Constitutional Provision. — * The privilege of the writ of Acbeas
corpus shall not be suspended, unless when in case of rebellion or
invasion the public safety may require it.” 1

Habeas Corpus a Judicial Writ. — Now, it is the principal use of
& habeas corpus writ, and its great value is, that, by it, when s
man is imprisoned, he may have the lawfulness of his imprison-
ment looked into at once, without awaiting the other and slower
processes of the law. It is a writ which can be used only where
the judicial power has jurisdiction.

Prisoner of War.— If a party is held by military arrest under
the law-martial, — that is, as a prisoner of war,2—the judicial
tribunals, even, it seems to the writer, by the common law ag
brought to this eountry from England, would have no jurisdie-
tion to proceed in the case by kadeas eorpus;? much less has the

1 Const. U. 8. art. 1, § 9. to the facts before the court, held wrong-

2 This cxpresaion, “ prisoner of war,”
i8 loosely used by pome to distinguish
those persons who, on being arrested by
the military power, are trested in a eer-
tain way and held for exchange, from
those who are put on trial for military
offences, or are otherwise restrained for
purposes inconsistent with a redelivery
to the ¢nemy on cartel. But the distine.
tion is immaterial to the present argu-
ment, and the words in the text are naed
in the larger and true legal gense. See
post, § 64, note.

81 Consult and eompare Rex p.
Schiever, 2 Bur. 765; Anonymous, 2 W,
Bl 1324 ; Furly ». Newnham, 2 Doug.
419. In the firet of the above-mentioned
cases, the mun who asked for his dis-
charge on habeas corpus was, according

fully as a prisoner. But the writ was
denied. In the second czee, faith had
been broken with the parties applying
for the writ, yet they took nothing by
their motion. Said the court: *“If they
can show they have been ill-used, it is
probable they may find some relief from
the board of admiralty.” In the third
case, the rpplication was for a haheas
corpus ad testificandum. 'This was re
fused. “ The court thought there could
be no habeag corpus to bring up a pris-
oner of war; and the solicitor-general
mentioned a case where Aston, J., had
delivered an opinion to that effect. Lord
Mansfield said, the presence of witnesses
under like circumstances was generally
obtained by an order from the secretary
of state. But it seems application had
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“judicial power” any such authority under our Constitution,
wherein the different functions of the government are intrusted
to separate departments with accurately defined jurisdictions,
acting independently of one another.!

§ 64. By whom Habeas Corpus euspended — (President — Con-
gress ). — The habeas corpus, therefore, is a judicial process, —an
arm of « the judieial power.” This power is not controllable by
the President ; but only by Congress, and in the way of legisla-

tion. In pursuance of a.plain implication in the clause of the

been made for such an order in this case
without success.” Still the counrt could
not interfere.

2, If in none of these cases a hahens
corpus would lie, it is difflenlt to see how
such a process eould ever be available in
favor of & man held by the military
power in a time of war. And see, on
this subject, Vallandigham’s Trial, pub-
lished in a volume in Cincinnati, 1863;
Ex parte Vallandigham, 1 Wal 243;
Bishop Becessior and Slavery, 18 et scg,
1 know, that in Ex parte Merryman, 24
Law Rep. 78, and some others, there js a
doctrine apparently adverse to that of
the text; but those cases were placed by
the government upon the assumed right
of the President 1o suspend the writ of
habeas corpug; and I, for one, shounid
agree with Taney, C..J,, and some others,
that he hag no such right. Yet the right
of a judicizl tribunal to interfere, by
labens corpus, with the custody of a
persen held by the military power under
military guard, in a time of civil war, is
an entirely different thing. That such
interference never, in our late civil war,
unbarred a prisow, shows, that, at least,
it doea no good. The President controls
the army &t such a time, and * the judi-
cial power ” can find in the Constitation
no jurisdiction given it to control him,
ot assume indirectly the command in his
ptead.

3. But it oay be suggested that the
writ of habeas corpns could be obtained
from a State judge, and he could call
upon the militia of the Btate to assist in
its execution. To this suggestion there
are two objections : flrst, it Iras been held
by the Supreme Conrt of the United
-fiates, ithat the State judiciaries have no

a6

juriediction to interfere, by haheas cor-
pus, with the custody of any person con-
fined by United States authority. “No
State,” said Taney, C.J., “ean author-
ize one of its judges or courts to exercise
judicial power, by habeas corpus or
otherwise, within the juriediction of
another and independent government.
And although the State of Wikconsin is
anvereign within its territorial limits to
a certain extent, yet the sovereignty is
limited and restricted by the Constitu-
tion of the United States. And the
powers of the general government and
of the State, although both exist and
are exercised within the same territorial
Timits, are yet sepatate and distinet sover-
eignties, acting separately and independ-
ently of each ather, within their respec-
tive gpheres. And the sphere of action
appropriated to the United States is as
far beyond the reach of the judicial pro-
cess issued by a State judge or o State
eourt, an if the line of divizion was traced
by landmarks ané monuments visible to
the eve.” Ableman » Booth, 21 How.
1. 8. 506, 516. In the second place, if
this obstacle were not in the way, sill,
ehould the militia of a State, under what-
ever pretext, just or unjust, make an at-
tack, with implements of war, upon a
eamp, fortification, or other position
held, in a time of war by the forces of
the United States, this would be an act
of war committed by the State, which,
as we have seen, ante, § 48, is expressly
forbidden by the national Constitution
to engage in war without first cobtaining
the consent of Congresa.

1 ‘Phia doctrine seems to be admitted
In Ex parte Milligan, 4 Wal 2, as to
which ease sce post, § 64, note,
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Constitution above quoted, Congress, by legislation, has author-
ized the courts to employ the habeas corpus as one of its writs.
And it is not easy to see how the President, who has nolegislative
authority within himself alone, can suspend an act of Congress.
Nor, as we have seen, is this mecessary, or in any degree desir-
able, in any case where the martial power of war is called into
action. '

Effect and Uses of SBuspension, — The suspension contemplated
by the Constitution may be useful in circumstances or localitics
where the full martial power is not called out, and arrests for
crimes are authorized in a way not martial yet it is not prudent
to have a public examination of the criminal transaction on an
applieation for the discharge of a prisoner, until the case comes
on regularly for trial, or the pressure of some emergency is over.
But— .

Not justify Arrest. — The bare suggestion, that, to suspend the
writ of kabeas corpus, even by an act of Congress, will justify an
arrest which would not otherwise be lawful, is a monstrosity in
jurisprudence ; and, in morals, it is of the ethics of the thief, who

holds himself justifiable if he can but escape the pursuing con-

stable.! '

1 1. Views suggzested by Ex parte
Milligan. — Since this discussion origi-
nally appedred in the third editien of the
present work, the subject has been before
the Supreme Court of the United States.
Ex parte Milligan, 4 Wal. 2. " There are
reported in this case various expressions,
even from the bench, not io accordance
with the doctrine of my text. Still Ido
not think the text needs to be modified,
while yet it is important to examine the
cage gomewhat in this note.

2. The case camc before the Supreme
Court from the Indiana circuit, on a di-
vision of opinien between the judges of
the latter tribunal gitting to hear an ap-
plication for the discharge of a prisoner
from military custody, under St 1368,
¢. 81, 12 Stats. at Large, 765. This stat-

ute provides in § 1 for the suspension,

during the then-existing rebellion, of the
privilepe of the writ of habess corpus,
“in any case thronghout the United
Statesor any part thereof. And when-
ever and wherever the aaid privilege

shall he sugpended as aforesaid, no mili-
tary or other officer shall be compelled,
in answer to any writ of habeas corpus,
to return the hody of any person or per-
sons detained by him by authority of the
President: but, upon the certiffeate,
under oath, of the officer having charge
of one so detained, that such person is
detained by him as a prisoner under
authority of the President, further pro-
ceedings under the writ of habeas cor-
pus ahall be suspended by the judge or

‘tourt having issued the said writ, so long

as said suspension by the President shall
remain in force and said rebellion con-
tinue” ‘Then, in § 2, it is provided
“ihat the Secretary of State and the
Secretary of War be, and they are here-
by directed, as soon aa may be practica-
ble, to furnish to the judges of the Cir-
cuit and Distriet- Courts of the United
States and of the T}strict of Columbia a
list of the names of all persoms, citizens
of States in which the administration of
the laws has continuzed wunimpaired in
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§ 65. Concluding Observations: —
As to foregoing Discussion, ~— Thus we have traced, with some

the eaid Federal courts, who are now, or
may hereafter be, held as prisoners of
the United States, by order or authority
of the President of the United States or
either of sald sccretaries, in any fort,
arsenal, or other place, as stats or political
prisoners, or otherwise than as prisoners of
war.” And thereupon the statute pro-
ceeds to direct, that, if a prizoner who is
thus described as a “state or palitical
prisoner,” held “ otherwise than as a
prisoner of war,” shall not be indicted
within a specified time, he may be dis-
charged by the judicial power in 4 man-
ner therein pointed out.

8. Under these circumstances, Milli-
gan, who was a ‘“prisoner,” — but
whether he was a “state or political
prisoner,” or was a “ prisoner of war,”
wag the gquestion on which the whole
cage really hinged,—made, ag I Lave
gaid, his application under the statute to
be discharged. In fact he wus, accord-
ing to the papers appearing in the case,
ans I trust X shall be able to make plain in
this note, & ¢ prisonecr of war,” for whose
discharge by the judicial power the stat-
ute made no provision. Whether he was
rightfully or wrengfully held as a pris-
oner of war is another guestion, ypon
which there is perhaps room for some
differences of opinion. But if the mili-
tary power had wrongfully made him a
prisoner of war, this, according to the
doetrines of the English common law, as
already shown {ante, § 63 and note), was
a wrong which the ecivil courts had no
jurisdiction to inquire into, and no au-
~ thority to redress. And if this is so jn

England, much more iz it so in the
United States, the jurisdiction of whose
¢ivil courts is, by express constitutional
provicion, as we hzve already seen [ante,
§ 56}, limited to the excreise of “* judicinl
. poawer.” And it can never he a function
of “judicial power” to vontrel the move-
ments of an army in the act of war.

4, * Prigoner of War " -— * State
Prisoner.” — Contrary to the foregoing
view, however, it was rather assumed
than decided, that Milligan was detained,
not as & prisoner of war, bui as n state

a8

prisoner. The judges all held him to be
entitled to his discharge, but they dif-
fered in their rcasoning, Chase, C. J.,
delivering the opinion of the minority,
merely said on this peint: * Milligan
was imprisoned under the authority of
the President, and was not a prisoner of
war.” p. 184 Davis, J.,, delivering the
opinion of the majorify, elaborated the
point a little more, as follows: “ Bat it
is insisted that Milligan was a prisoner
of war, and therefore excluded from the
privileges of the statute. It is not easy
to see bow he can be treated as a prie-
oner of war, when he lived in Indiana
for the past twenty years, was arrested
there, agd bad not been, during the late
troubles, a resident of .any of the States
in rebellion. If in Indiana he conspired
with bad men to assist the eneny, he is
punishable for it in the courts of Indizng ;
but, when tried for the offence, he cannot
plead the rights of war; for he was not
engaged in legul wcts of hostility aguinst the
government, and only such persons, when
captured, are prisoncrs of war. If he
cannot enjoy the fmmunities attaching to
the churacter of a prisener of war, how
can he be suhject to their peins and penal.
ties?” p. 13L '

6. When the late civil war broke out,
it found the lnyal part of our politicians
ag ill prepared in respect of legal learn-
ing as of materizl accumulations. We
had, therefore, from them all sorts of in-
congruons, not to say ridiculouns, talk
under the legal head. Thus, for exam-
ple, they ‘seinetimes spake of prisoncrs
of war as those, and those only, who
were held for exchange by cartel. This
sort of loose talk attended unthinking
mindz, and the minds of men who did
not read, in some instances even to the

end of the war. But that our wihole .

Supreme Court should, without reflec.
tion, and without looking inte the author-
ities, have accepted this as the true lan-
guage of the law, seems at the fivsi view
surpriging. But the loftiest mind, if it
does not think, places itself ovn a level
with the lowest, and the world never
contained even owe man, from whom
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care, the thread of juﬂdical argument through the various consti-
tutional provisions upon which the question of martial law under

thought was not on seme occasion ab-
gent,

6. According to this judicial defining,
therefore, no persoms are, when cap-
tured,  prisonera of war,” except those
who were “ engaged in fegal acts of hos-
tility against the government.” Kither
the grand march of the late rebellion
was made in pursuance of the behests of
law, and the government under which
the vourt sat when it uttered this defini-
tion was guilty of the blackesi crimes
against law in suppressing the rebellion,
or, assuming the defining to be eorrect,
there was not so much as one “ prisoner
of war” taken by the mililary forces of
the United States during the entire
bloody period. But the judge certainly
could not have meant this; for, in other
places, he spake of the rebellion in terms
implying that it was unlawful, and that
there were priscners of war taken, who,
therefure, were not “ engaged in legul agts
of hostility against the government.”
Perhaps he meant, that, to constitute a
prisoner of war, the person eaptured
must have been a regularly enlisted sol-
dier of the enemy’s army, carrying on
the fight according to the approved
usuges of mililary law. On this suppo-
sition, o member of a guerilia band, for
example, could not be & prisener of war,
thooagh captured in battle.

7. Now, if we search for the true
meaning of the term ¢ prisoner of war,”
we shall find it to be any person cuptured
by & military force carrying on war, and held
as an enemy prisoner. He may be wrong-
tfuily or rightfully so captured and held,
that is immaterial ; just as one arrested
and held by the civil power is a prisoner,
equaully whether the praceedings against
Tiims were tight or wrong. And that this
is the trae meaniog, as legal language
has beon employed down to the iime
when this opinion was delivered, I need
only turn to Vattel to yrove; for his
work ig accepted everywhere as a legal
classic on this subject. Under the title,
as expressed in the margin, * The Right
to make Prisoners ¢f Wuor,” he says:
*“ All those persons belonging ie the op-

posite party (even the women and chil-
dren) he [the prince carrying ana just
war| may lawfully sccure and make pris-
oners,” when he deerns such & measure
to be necessary. Vattel Law of Nations,
b. 8,c. 8, § 148. Let it be observed, thad
these persons, not enlisted in the enemy’s
military ranks, not even capable of bear-
ing arms, are, when captured, termed by
this olassic author * prisoners of war.'”
Again, under the title, as expressed in
the margin, © How Prisoners of War are
to be treated,” he says: * Prisoners may
be sceured ; and, for this purpose, they
may be put into confinement, and even
fettered, if there he reason to apprehend
that they will rise en their captors, or
make their escape. But they are not to
be treated harshly, unless persoacily guilly
of some crime aguinst Alm who hus them in
his power. In this case, he is at liberty to
punish them.” Ib, b. 8, e 8 § 160.
Uader this head, the case of a spy will
oceur to the mind of the reader. He ie
not usnally captured in battle, or with
arms in bis hands, or in any way under
the garb of an enemy, but more fre-
quently he appears as a friend; yet he
is a prisoner of war, who is to be tried
Yy a military commisgion, or other mili-
tary court, and, by sentence of the tribu-
nal, suffer death, “TE” said Davis, J.,
in the abovesguoted passage from the
opinion of the msjority of the courtir
this Milligan case, * ho cannot enjoy the
immunities attaching to the character of
a prisoner of war, how can he be subject
to their paing and penalties1”  Assum-

“ing this expression to mean that, in the

opinion of the learned judge, a person
captured by the army, in a time ol war,
ceases to be a prisoner of war when he is
made to suffer pains and penalties, and
thereapon the judicial power is entitled
to take bim out of the war-grasp, this ex-
position is as new s it is alarming. The~
doctrine was before, as Vatiel tells us,
that the infliction of pains and penalties
on certnin classes of prisoners of waris
right and just, and that nevertheless they
remain prisoners of war until discharged,

or relieved by death. Thus, still treat-
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our government depends. It was not deemed necessary to cite,
in the notes, all the crude utterances which bhave fallen from

ing of prizoners of war, he sayz: “ As
s00n as your enemy-has laid down his
arms or surrendered his person, you have
no longer any right over his life, unlesa
he should give you such right hy some
new  attempt, or had before commatled
rpainst you o crime deserving death.”’  Thid.
b. 3, ¢. 8, §149. In this case, the cap-
tured person is still a prisoner of war,
though ithe warsarm jnflicts upon him
prine and penalties. And, whether this
ia 80 a8 a general proposition or not, it is
plainly so within the meaning of this
particular statute. It gives, as we have
peen {ante, par. 2), to the judge or court
authority to release from military cus-
tody, under the circumstances specified,
sll persons who are confined “ as state or
political prisoncis, or otherwise than as
prisoners of war,” The statute contem-
plates, it thua appears, two clasacs of
prisoners, — those of the vne clase being
termed “ gtate or political prigoners,”
and those of the other class ™ prisoners
of war”” Into the one or the other of
these classes every prisoner arrested and
detained by the military power must by
construction be held to falk.  But I shall
now proceed to show, that no prisoner
detained, as Milligan was, for trial before
a military tribunal, hag been heretofore
deemed to be s state prispner. There-
fore, as weil as for the reasons already
given, every such prisoner is, in the con-
temaplaiicn of the statute, a “ prisoner of
war."”

8. The expression “siate prisoner,”
which occure in the statute, has, there-
fore, a meaning equally well defined with
the other. It means a prisoner held for
some political yffence, or offence affecting the
state, to be dealt with by the judiciul power,
and not by the milibary.  The statute itself
parily defines it when it says, * state, or
political, priseners”  One need only look
over the variona collections of Hnglish
“ Biate Triala* to see that thiz is so.
The offences are of a political nature,
and the trial ia before a civil coart. The
same thing will appear if one looks into
the book known as Wharton’s “ Siate
Trials of the United Btates,” There is
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not, in that collection, any onc of the
numercgue cases of epies and other pris-
oners of war who have been brought to
trial before military fribunals. Such
prisoners were never called “ state pris-
oners,” therefore their trials do not have
place in a collection of “state trials.”

9. The Stainte explained. — Now,
the statute under consideration was
drawn by some one, I koow not by
whom, possessed of accurate ideas of
legal language. It distinguishes, as I
have said, between “state prisoncrs™
and “ prisoners of war,” and it contem-
plutes the arrest and temporary deten-
tion of the former by the same power
which should also make prizoners of
war; and, especially, their arrest hy
order of the President, who, while he ia
commander-inchief of the army and
navy, is chief executive officer also of
the civil department. It requires, there
fore, that the two classes shall be distin-
guished the one from the other. TFor
thie purpose, lista of the state prisoncrs
were fo be made out and sent to the
judges; znd jorisdiction waz given them
over these prisoners, but not over the
others.

10. The Caae.— When Milligan was
arrested, his nanie was not returncd ae 8
state prisoner. On the other hand, the
military power proceeded fo deal with
him as & prisoner of war, trying him by
a military commission for the following
offences, of a military sort : “ Conspiracy
agninet the government of the United
States; affording aid and comfort to
rebels againgt the authority of the
United States ; incitig to insurrection;
disloyal practices; and violation of the
laws of war.,” p.6. Thai some of these
were civil offences renders them no less
military. Milligan was foand, by the
military commission, guilty of all. He
was ho less capable of being a rebel, —
or, in other words, an enemy, — becanse
he lived in Indiana, than if he had re.
gided in Bouth Carolina: Vattel says:
«“] account as associates of my encmy
those who assist him in his war withoat
being obliged to it by any treaty. Since
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judges and from legislators on this subject. But such as were
deemed of special importance, or as authoritative expositions of

the law, have been referred to.!

they frecly and voluntarily declare
against me, they, of their own accord,

vhoose $¢ become my enemies. If they -

go no further than furnishiog a deter-
mined succer, allowing some troops to
be raised, or advancing money, —and,
in other respects, preserve towards me
the accustomed relations of friendship or
neuntrality, —~Imay overlook that ground
of eomplaint; but still I have a right to
call them to aceount for it.”  Vattel Law
of Nations, b. 3, ¢. 6, § 97. Prima ficie
Milligan, living in a State the majority
of whose people adhered to the national
canse, —a State, therefore, not declared
tn the mass to be in rebellion, — was to be
deemed and treated, rot as an enemy,

but as a friend; and this was one of the

reasons, among others, why the military
power should ingaire into the case by
eommigsion, even to justify 4 continued
imprisonment, as it would not have doae
if hie had been arrested in South Caro-
lina.

1f. Much more might be said of this
case ; but the foregoing will point to the
following conclusion concerning it. The
eourt procecded throughout upon a mis-
apprehension of the meaning of those de-
gisive statutory phrases which ave a part
of the fundamentals of our language, and
of all languages spoken by people who
claim a share in the law of nations. The
dcetsion, indeed, if accepted as gound
and followed hereafter, overlurns a part
of the English Janguago, and of the lan-

guage of the universal law of mations; _

and, with it, a part of the law itself
wlich is the eommon property of man-
kind. 'The court is our own supreme
“judicial tribunal” and no more. 1 it
were a “lexicographical tribunal” it
would perhups huve jurisdiction of thig
question. As it is, I deny its jurisdic-
tion. I deny that the decision is binding
as law anywhere. Sec Bishop First
Book, § 465, 456. Even if it had juris-
diction, the fact that this main point of
the ease was so evidently paseed withont
a zingle real thought, and without so
much as a glance ipto the authorities,

would render it, on familiar principles,
nearly vzlueless as a future authority.
These are the reasona, which, among
others, have determined me not to modi-
fy my text to conform to this case. My
readers have i4 before them in the book
of reports, and they can follow it as im-
plicitly as they choose. :

12. There are expressions, in this
case, indicating that the duty of pre-
serving the rights of the citizen unim-
paired, had not escaped the attention of
the tribunal. Let me add, that, accord-
ing to a view which seems to me tenable,
iiberty in a republic is best preserved by
yielding implicit obedience to the consti-
tution and laws as we find them, and cot-
recting them, if wreng, not by usurpa-
tions of power, but by the means which
they themselves provide. If, for exam
ple, our Constitution has withheld from
the judiciary all corrective jurisdiction
over the war power as wielded in aciual
warfare, — though a judge might decm
that liberty wonld be better preserved if
he could put the judicial restraints upon
it, and call it to answer to the summons
of an aggrieved party, -~still he would
Dest promote liberty on the whole, while
yet he left the individual to suffer, by
kecping the judicial action within the
limits which the Constitution has drawn.
There is wrong done everywhere, in all
the relations which exist among ug, ~—
wrong in war, wrong in peace, —and
wrong inflicted as well by the judicial
powets a8 by the others. Jf war has its
oppressions, 5o also do the courts take
away a man’s property ot life to-day, and .
to-morrow overrule the doctrine of the
decision ; thus themselves acknowledging
that they did wrong before.

1 During the Iate Secession war this
subject was much discussed by legal gen-
tlernen, ns well as by men who werd
mere politicians. Whiting’a War Powe
ers. -~ The most voluminous and impoer-
tant of the legal discussions is, perhaps,
the one by Hon. Wm. Whiting, who, be-
gides giving much private investigation
10 the eubject, lad it constantly before
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§ 66. Dificulties of E=plaining this Subject. — Though the con-
stitutional provisions relating to this subject are, when fully
examined, plain, it is difficult to tell the truth upon it without
subjecting one’s self to being misunderstood. The question has
been so bandied about in politics that the ordinary reader is
seeking to know whether the author belongs to his party or not,
and is ready to approve or disapprove according as the answer to
this query is satisfactory or otherwise. And more unfortunately
in this instance, the author is not of the reader’s party whichever
it is ; but is of those who hold truth to be superior to party, and
who seek it alone, without asking or caring whether it pleases
one party or another. Yet truth is a power within itself, wholly
independent of the person from whose lips or pen it flows.

§ 67. Observations on foregoing Views. — The reader, therefore,
may suppress his surprise at finding that the foregoing are not the
views of any political party ; being, instcad, the teachings of the
Constitution. If the author is told, that they aecord to the Presi-
dent great power in a time of rebetlion or of other war, his answer
is, that he did not make the Constitution. If told, that, assuming
these views to be correct, the government of this country is mot
the weak thing its enemies say it is, but, on the contrary, is one
of the strongest governments in the world, his reply is, that not
he, but the Higher Wisdom that inspired our forefathers when
they framed the Constitution, ordained this result. IFf it is still
objected that not even the Queen of England has such power of
martial law as, according to the foregoing views, is possessed by

him during a period in which he ren-
dered gratuitous assistance to the pov-
ernment as solicitor to the War Depart-
ment. The reaults of his inguiries are
embodied in the enlarged editions of his
© work on the “ War Powers.” How far
hiz views and those expressed in my text
cotrespond I do not know ; ut uil events,
his production is well worthy of an ex-
aminution. Vallandigham’a Trial, — An
important point is also discussed an both
" pides by counsel in the Vallandigham
trial, published in a thin 8vo volume at
Cincinnati, 1863. Pamphlets, &e. — In
various pamphlets, published speeches,
and the like, much other matter, on the
one side and on the other of partienlar
points, may be found. I have not made
special reference to any of these in my
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notes ; because my own discussion is an
independent one, presenting views which
certainly did nmot have their origin in
any of these praductions, and because it
would serve no useful end to encumber
my notes with references of this nature.
Decigions relating to the Rebellion, —
Possibly the following decisions, on ques-
tions connected with the Secession War,

may be useful to some reader: Ham-

mored ». The State, § Coldw. 129; In re
Egan, 6 Blatch. 319; Brooke . Filer, 35
Ind, 492; Hatch v Burroughs, 1 Woods,
439; Mareh v. Burroughs, 1 Woods, 468 ;
Ex parte Law, 35 Ga. 285; The State o,
Cook, Fhillips, 635, And see Jim ».
Territory, 1 Wash, Ter. 76; Allen »
Colby, 47 N. H. 544,
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the President of the United States, the answer to this objection
is, that it may be so, or may not, but, whatever be the power of
the English Queen, she derives it from the English Constitution,
while our President derives his from the American. It has,
indeed, been assumed in this chapter, that the common law of
England is the common law of this country; but, where our
Constitution is distinet, as it is on this subject of martial law, if,
and not the common law, must prevail. Moreover we shall see,
in the proper place,! that, according to the highcst judicial aun-
thority in this country,— an authority we are all bound to re-
spect, though the doctrine probably requires some qualifieation,
— there iy no eommon law of the United States, in distinction
from the several States.

§ 68. Continued. — But it should allay our apprehensions to re-
flect, that the power of the President as to martial law is not higher
than, in judicial affairs, is exercised by the courts of law through-
out the country. If the President may proceed wrengfully, so
may a judge. If he may commit an error, so may the highest
judges of the land. If a judge may be impeached, so equally
may be the President. If the-judge is bound to proceed, in civil
affairs, according to judicial law ; so is the President, in martial
affairs, bound to proceed according to the law-martial. If it isin
the power of the President to ruin a man by violating the law-
martial, so also it is in the power of the judge to do the same
thing by violating the judicial law. If, from an inferior judge,
there lics an appeal to a superior; so also does there from an
order of an inferior military officer to the President. If there are
instances in which an inferior military officer may do a wrong
which cannot find practical redress; so likewise there are, in
which an inferior judge may do a wrong which cannot be re-
dressed by application above. In short, the difference between
martial law and the law of the civil tribunals is, that the one is
adapted to suppress what the other cannot, in a time of rebellion
or other war ; while the other is adapted to a condition of pure
peace. And let us not complain when we find our Censtitution
to, have embodied a wisdom suited fo all the emergencies of a’
nation.

3 Post, § 190 et seq.
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CHAPTER V.

THE AUTHORITIES AND SOMETHING. OF THEIR COMPARATIVE
‘WEIGHT AND EFFE(T.

§ 69. Introduction.
70-85. Books of Reports.
86-90. Authoritative Text-Books.
01-68. How far binding on our Courts.

§ 69. What for this Chapter and how divided.— The subject ot
this chapter is, as to the law in general, within the discussions
f)f the author’s “ First Book of the Law.” Therefore its purpose
is, I_lot. to eover again that topie, but to give some needful eluci-
dations, partly fragmentary, relating specially to the criminal
law; as to, I. The Books of Reports; II. The Authoritative

iI‘ext-Books; IIL. The Weight of the Books and Prior Decisions
in Present Adjudication. ' '

L. The Books of Reports.

§ 70, English and Irish : —

In General. —In the remoter periods of our law in England
the reports of eriminal causes generally appear in the same volz
umes with those of the civil. Volumes of mere chancery de-
fnsions do not embrace them ; nor, in England, are they found
in those devoted to the Court of Conimon Pleas and the Court
of Exchequer. But throughout old volumes of miscellaneous
causes, and those decided by the Court of King’s or Queen’s
Bench, they are more or less distributed. And, on the criminal
law, we have among the old reports that of — '

§ 71. Jobn Kelyng — It is a thin folio entitled “ A Report of
divers Cases in Pleas of the Crown, adjudged and determined in
the reign of King Charles II., with Directions for Justices of the
Peace and others, collected by Sir John Kelyng, Knight, late

Lord Chief Justice of His Majesty’s Comrt of King's Bench.”
44 '
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Kelyng died in 1671, and not until 1708 were the .cases pub-
lished, by, it is said, one of his successors, Lord Hoit! The col-
lection is of considerable value, and it has the marks of greater
accuracy than most of the old posthumous reports.?

§ T2. Later Crown Cases.— There is nothing further, important
in this connection, until we come to something like a series of
Crown Cases, extending down to nearly the present time. This
serics, if such it may be called, commences with two volumes by
Leach, never reprinted in the United States; the standard fourth
edition of which contains cases from 1730 to 1815. The paging
of the editions differs. Then we have six volumes, reprinted in
a series in Philadelphia; one volume of the reprint, Jebb, con-
sisting of Irish cases, The English five are Russell & Ryan’s
Crown Cases, 1799 to 1824, in one volume; Moody, two volumes,
1824 to 1844 ; and Denison, two volumes, 1844 to 1852. The
later Crown Cases Reserved, not reprinted in this country, are
Dearsly, one volume ; Dearsly & Bell, one volume ; Bell, one
volume ; Leigh & Cave, one volume, —in all, four volumes, —
extending down to 1865, when the * Law Reports ¥ commence.
And the Law Reports were at first so arranged that the ¢ Crown
Cases Reserved ” were bound by themselves. There are of these
two thin volumes, the second of but 186 pages, extending to near
the cloge of the year 1875, On the reorganization of the English
courts, the make-up of the ¢ Law Reports” was changed, and
the crown cases reserved are placed in the * Queen’s Bench
Division.”

§ 73. Trregular, and not in Bank — Of reports not deemed regu-
lar, there is a volume by Temple & Mew, consisting of crown

1 Wallace Reporters, 3d ed. 208; Fos- whatever except to make us langh at
ter, 204. i some of the silly egotisms with which

2 Kelyng was a very haughty and
everbearing judge, who leaned to kingly
power and trampled on popular rights ;
1ill, at last, he humbled himself and be-
came as abject as he had heen arregant,
to escape impeachment. Lord Campbell
had a mean opinion of every thing pro-
ceeding from him, even to this posthu-
mous book., This learned person’s life
of him closes as follows: “I ought to
mention, among his other vanitics, that
he had the ambition to be an author; and
he compiled a folio volume of decisions

in criminal cases, which are of no value

- they abound.” 2 Camph. Lives Ch. Just.

Am. ed. 170, I do not think any one
would value Kelyng’s individual opinion
on a question pertaining to the liberty of
the citizen or e true perscoal dignity.
Still, it seems to me, he lias set down in
this volume, which he did not publish
through vanity, for it was not published
by him,-or any dependant of his, or in his
lifetime, many useful things. And its
general standing in the profession i, for
a posthumous work, quite respectable.
And see 8 Am. Law Rev. 46.
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cases reserved, from 1848 to 1851 ; but the same cases are also
in the regular reports above mentioned. Among decisions by
single judges, we have, of some value, two 12mo volumes of
“ Casos determined on the Crown Side of the Northern Circuit,’
by Lewin, 1822 to 1888; they are made up of short notes of
rulings on trials. More important than these is a yet unfinished
series, by Cox, of “Reports of Cases in Criminal Law argued
and determined in all the courts of England and Ireland,” ex-
tending from 1843 downward. The cases are of all sorts ; before
collective judges passing on questions of law alene, and before
single judges presiding in jury trials. Unhappily, the * Law Re-
ports ” omit many appealed cases which ought to be found in
them ; and, on account of these, as well as the rest, there can be
no eomplete set of English eriminal-law reports without Cox.

§ T4, Nisi Prius. — The English nisi-prins reports, of which.
there is a sort of series from 1820 to 1865, contain many rulings
f’f value, but not of the highest authority, by single judges in
Jury trials; together with a few cases heard b y the bench of judges
on appeal. They are Peake, Espinasse, Campbell, Holt N. P,
Starkie, Gow, Dowling & Ryland N. P., Ryan & Moody N. P.,
Jarrington & Payne, Moody & Malkin, Moody & Robinson,
Carrington & Marshman, Carrington & Kirwan, and Foster &
Finlason.

§ 'it.‘_'). Irish. ~— In the Irish commondaw reports, criminal cases
are given, interspersed with civil. And we have seen that Cox
containg Irish as well as English cases.
~ § 76. Btate Triala. — The reports of “State Trials,” known as
Howell's, or Hargrave’s, &c., aceording to the edition,! eontain
much that is useful te one who discriminates ; but, viewed indis-
criminately, they are of little authority, Townsend's “ Modern

State Trials,f’ in two volumes, relates rather to advocacy than to
pure law.

§ 77, American Reports: —

In @General —In the United States, it is exceptional that any
book of reports is published containing criminal cases alone ; but
- generelly these are printed mingled with the other cases at com-
mon law. Of the exceptions we have —

§ 78. Virginta Cases.—— These are chiefly criminal, decided by
the General Court of Virginia from 1789 to 1826, '

1 See Bishop Firet Book, § 575, Howell,” note.
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§ 79. Wheeler's Criminal Cases — aré in three volumes, The
first volume was originally called the * Criminal Recorder.” The
principal part of it i3 occupied with cases before the Recorder of
New York City. The other two volumes consist of cases, in the
main, before the inferior tribunals in New York City and State,
It has some cases from other States, and some that were decided
by the highest State courts and by the national tribunals. Of
course, the value of the cases in it varies greatly. Principally,
1822 to 1825. : _

§ 80. city Hall Recorder.— This eollection is by Daniel Rogers,
in six volumes, usvally bound in three. It consists chiefly of
cases tried before juries «in the various courts of judicature for
the trial of jury causes” in the New York City Hall, 1816 to
1821. Plainly, these reports are not of high value, though they
are not exactly worthless. _

§ 81. Parker's Reporta of Declsions in Criminal Cases — are in six
volumes, the dates of the decisions ranging from 1845 to 1868,
when the last volume was published. They are decidedly re-
spectable reports of causes of importance, averaging quite above
those mentioned in the last two paragraphs. And they contain
many valuable precedents. According to the title-page the de-
cisions were “made at Term, at Chambers, and in the Comrts of
Oyer and Terminer of the State of New York.”

§ 82. Thachers Criminal Cases— consist of a single volume of
decisions by the late Judge Thacher, who presided in the Muniei-
pal Court ! of the ecity of Boston; edited, from his papers, after
his death, by Horatio Woodmnn, 1823 to 1842, The judge was
able, and many of the cases are interesting. But, his court having
been an inferior one, they are not deemed of mueh value.

§ 83. Mormis'a Btate Trials. — These are reports of all’ sorts of
criminal canses before the highest courts of the State of Missis-
sippi, eollected from the regular reports by the attorney-general,
pursuant to a command of the legislature. The period covered is
from 1818 to 1872. The collection océupies two thick volumes.
In the second is‘an Appendix of * Precedents and Forms.”

§ 84. Tezas Court of Appeals Reports. — By the Constitution of
Texas which went into effect in 1876, a new court termed the
“ Court of Appeals” was established. As a leading fonction, it

1 This was the old Municipal Court, in eriminal causes. The later tribunal of
before which were the ordinary jury trials  the same name is a sort of Police Court.
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has final appellate jurisdiction in all eriminal causes; the ordi-
nary final jurisdiction in civil issues remaining in the *Suprems
Court.” Three judges, the concurrence of two of whom is neces-
sary to a decision, constitute the tribunal. The result has been
a new series of Reports, occupied exclusively with eriminal
causes. These reports are not only indispensable at home, but
of great value in the other States.

§ 85. Houston's Criminal Reports — pertain to Delaware. They
are exclusively of rulings at or connected with jury trials, of
a 80rt not common elsewhere in this conntry. Two ecourts
are reported, — the * Court of Oyer and Terminer,” and the
“ Court of General Sessions of the Peace and Jail Delivery.”
The former is presided over by three of the highest judges of the
State, the latter by two; and the decisions of both are final.

II. Authoritative Text-Books.

§ 86. How far back.— It would serve mo useful end to men-
tion, among text-books, such as, not having attained the position
of anthorities, have substantially faded from view, and essays not
of a practical sort. It is not customary, though it is sometimes
desirable, to extend our legal investigations much into the books
which were written at a period earlier than those of Lord Coke.l
Bot - :

§ 87. coke.— The works of this great master, which ushered
in a new era in legal science, should be consulted on every sub-
jeet to which they relate. His disquisitions upon topics con-
nected with the criminal law are in various places, but nost
prominently in the Third Institute ‘‘concerning High Treason
and other Pleas of the Crown, and Criminal Causes.” This is
one of the books published after his death, not ranking, therefore,
so high as his First Institute, or *Coke upon Littleton,” pub-
lished I his lifetime, —though perhaps higher than his Fourth
Institute, “concerning the Jurisdiction of Courts,” which was
also posthumous.? Consequently, — *

§ 88. Hale and Hawlkins. - In this departinent of the law, the

L Bizhop First Book, § 282, partz; thongh 2 Inst. be a posthumoua
% Holt said, “ The 4 Inst. had not my work, yet it iz more perfect.” Rex v
Lord Coke’s last hand; the judges have Pain, Holt, 204, 205.
not allowed that so much as the other
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treatises of Lord Hale and Serjeant Hawkins stand pre-eminent.!
** Hale and Hawkins,” said an American judge of great criminal-
law learning, “are justly regarded, not as respectable compilers,
bat as sfandard authorities.” 2

Hale. — The work of Lord Hale is entitled “ The History of
the Pleas of the Crown.” It was published from his manuscript
a considerable time after his death, and it lacks the completeness,
the compactness, and the finish which the very eminent author
would doubtless have given it had he published it himself. Still

it is of the highest value as containing a very considerable body

of law, as distinguished from mere points ; mingled, however, as
most statements of law are, with those of peints to illustrate
them. This work, in its scope, is imperfect; treating only of
treasons and felonies, not of misdemeanors.?

Hawlkine. — The fact last mentioned is the one which mainly
prompted Hawkins to write his excellent, ** Pleas of the Crown.”
Coming after Hals, he stretches his researches back into the old
law, and downward well into the new. His work is not of higher
suthority than Hale’s, and perhaps by those judges who pay
special deference to what comes from under the judieial robe, its
authority may not be deemed so high; but, in intrinsic merit,
and in practical adaptation to be useful, it is unsurpassed among
the old books of the law. Tt renders unnecessary any consulfa.
tion of the Year Books, as to questions reluting to the criminal
law ; and, indeed, it presents in almost perfect outline and eolor
the olden glories of the English criminal jurisprudence, while in
the very act of blending with the new. This book contains, not
mere points, but also law.

§ 89. Foster.— No other treatises on the criminal law.are of
reputation so high ag those of Hale and Hawkins. There is, by
Sir Michael Foster, a book entitled “ A Report of some Proceed-
ings on the Commission for the Trial of the Rebels in the year
1746, in the county of Surry, and of other Crown Cases; to
which are added Discourses upon a few Branches of the Crown
Law.” The preface to the first edition is dated in 1762. There
were two subsequent editions by Michael Dodson. This is a

1 Parke,' J.,in Rex » Long, 4 Car. & * Gagton, J., in The State ». Johneon,
P, 308, 406, 406; Abbott, C. J., in Rex ». 1 Ire. 354, 365.

Rogier, 1 B. & C. 272, 274; Dallas, C. J., 8 And pee Bishop First Book, § 203,
in Butt ». Conant, 1 Brod. & B. 548, 670 513, 574, Hale, note.

et seq.; lRam. Leg. Judgm. 88, 169,
voL. I. 4 ) 49
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valuable book; but, as the reader sees, it is ineoniplete as &
treatise. Nor, though the reputation of the Discourses is consid-
erable, are they of the very highest order.

§ 90. Modern English Books. — There are respectable English
books on the criminal law, of dates subsequent to the above;
soma of which may be deemed, in # modified sense, of authority.
They are not, however, like the works of Coke, Hale, and Haw-
kins, regarded as depositories of the old and the traditional crimi-
nal law, whatever may be our estimate of their intrinsic merils.
So they do not require specification in the present connection.

1Y, The Weight of the Books and Prior Decisions in Present
Adjudication.

§ 91.. As teaching our Common Law.— The old English text-
books above mentioned, and such early reports as Kelyng's, ex-
plain the criminal common law of England as it stood when so
much of it as was adapted to our situation and circumstances be-
came common Iaw with us. So that the law contained in them
has, in each of our States, a weight.of authority not belonging
pither to the modern English decisions or o those of the sister
States. Still, —

§ 92. Adopted or not. — When such law is ascertained, the
further question is always pertinent, whether or not it was
adapted to the situation of our people, and therefore presump-
tively adopted by them.! Under this head, there is opportunity
for the eourts to shake off old absurdities and false notions. By
reason of which there has come to be some difference between
the common law of England and that of any one of our States,

. and in like manner there are some early ss well as later differ-
ences in the common law of the respective States. But questions
of greater importance relate to — .

§ 98. The Doctrine of Stare Decisia in Criminal Cases : —

In General — It is a little remarkable that this subject of the
application of the doctrine of stare decisis in criminal cases, as
distinguished from civil, has not in modern times ? been judicially
discussed. In a general way it may be said to prevail in the

1 Bishop First Book, § 61-60. well’s Case, 10 Howell 8t. Tr. 147, 267
% For a sort of discussion of this ques- Crim. Proced. L. § 18.
tion by the motorious Jeffreys, see Rose-
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eriminal department of our Jaw as in the-civil. . In reason it does;
but, in the civil department, the doctrine is applied diﬂ'efently in
different classes of cases. If, for example, the courts have an-
nounced a rule of property, and: the business community have
accepted it as the guide-in their . transactions, .and men have
acquired rights.in reliance upen it, a bench of judges would not
ﬂ.t::t -wisely to overturn the rule, and nullify. transactions and
divest vested rights, from the mere consideration that another
rule would have -been better or more harmonious with the gén;
eral principles of the law. - Se, in cases-of this sort, the doetrine
of stare decisis has its full effect.!: But not to all classes of litiga-
tion between private parties does this. sort of eonsideration apply.
And where no such reason prevails, what is intrinsically wrong,
violative -of just prineiple, and a blemish:on the law, will, with
greater or less freedom apd certainty according fo the eircum-
stances, be, by enlightened judges, disregarded and overruled ;2
though, of course, a mere established practice, which originally
might have been better some other way, will be followed.? And
in various other cases the doetrine of stare decisis will and should
prevail even against reasons of tonsiderable weight.! Now,—
- §94. In Crminal Law.—It is plain, in reason, that the de-
cisions in the criminal law ought, in general, to stand among
those particularly liable to be overruled when found to be wrong.
But in reason, likewise, there are some exceptions to this propbsi—
tion, Solet uslook at particular classes of eriminal cases. Thus,—

§ 95, Malum Prohibitum only. — When a statute prohibits a
thing not wrong in itself, one is in every view justified in doing
it under ecircrmstances which the highest courts of the State have
held not to be within the enactment. - Under such eircumstances,
to overrule the decisions, and punish a man for an act in itself
innoeent, and pronounced lawful by the tribunals, would be to
inflict gross injustice; and, certainly unless in very special cases,

1 Carver v. Louthain, 38 Ind. 530, 538, 8 Bachman ». Sulzbacber, 5 8. C. 88
539; Harrow . Myers, 20 Tud. 469; Bar- 63. : ’
den v. Southerland, 70 N. C. 528, 530; ¢ Jansen v, Atchizon, 16 Kan, 358, 882 ;
Day v. Munson, 14 Ohio State, 488; Em. Usill ». Hales, 3 C. P. D.319, 327; Pugh v,
erson . Atwater, T Mich. 12, 23; Fisher Golden Valley Railway, 15 Ch. D. 330,
v. Foricon Jron, &e. Co., 10 Wis. 351; 834, 335; Selby r. Bardons, 3 B. & Ad. 2,
Reicher.t ” McClure, 23 111 516. 17; Williams v Germaine, 7 3. & C. 468;
Kn:ef:ﬂ(]lls uﬁ?lwen,k 43 ’g‘;x&?, 41, 48, 49; Goodtitle v. Otway, 7 T. R. 399, 418;

nd ». Milwaukee, is. 454 0691; Walton v. Tryen, i
Magee v. White, 23 Tcxas, 150, 189, . Tryon, 1 Dickens, 244, 245.
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it ought not to be done. Such overturning of established doe-
trine would be too much in the nature of ez post facto judicial
legislation. But, — :

8 96. Malum in Se. — If what the man did was malum in se,
g0 that he was conscious of wickedness in doing it, there would
" be no very weighty objection to overtuling the former doctrine
if clearly wrong,! and especially if upheld only by a single case.?

Above all, — :

§ 97. Wrong Dacisions adverse to Defendants. — Where de-

cisions palpably wrong in prineiple have been pronounced how-
ever frequently, and during however extended a series of years,
adverse to tHe parties indicted, the courts in reason ought, on the
request of any defendant, if fully satisfied of the error, to over-
rule them. Here the private party consents to the reversal for
which he prays. The government, which is the other party, has
no interest to perpetuate an unjust doctrine, and the judge must
therefore deem that it both consents and joius the private party
in his prayer. There are no vested interests to be divested, no
injury is to follow to any mortal. Even if the question is of pro-
cedure, and the result is to be the discharge of one who has vio-
lated the law, justice has not failed ; for he may be indicted over

again, tried, convicted, and puuished. Thus the action of the .

court in reversing the wrong doctrine is as beneficial to the com-
munity as fair to the prisoner.

§ 98, In Conclusion. — These are but general views. Some-
thing further of them will appear from time to time, and in their
proper places, throughout these volumes and the others of the
series. No considerate bench of judges will act wpon them to
the overreling of a case, except where the conclusion that it is
wrong is positive and distinct, and all reasonable doubt is ex-
clnded. And the applications of the views will eonsiderably
vary with the cases. When, if ever, they fully control the tri-
bunale, our criminal law will receive from the judicial hand an
improvement which it is impossible for legislation to hestow. .

t Post, § 205, 208, 2 The State v. Williams, 13 S. C. 548.
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JURISDICTION AND LOCALITY,

CHAPTER VI

JURISDICTION OF CRIME AS BETWEEN THE UNITED BTATES
AND FOREIGN NATIONS.

§ 09-101. Introduction. .

102-108. Territorial Limita of the United States.

109-123. Jurisdiction beyond those Limita.

124-136. Exemptions from her Jurisdiction with®, those Limita.
136-144. Acts Punishable both by her and by Forelgn Governments.

§ 99, How Bubject of Locality divided. — The subject of the
locality of crime - that is, of the jurisdiction within which it i.s
to be prosecuted . divides itself into two parts. The one con-
cerns the local jurisdietion as respects the county, and the like,
wherein the criminal act, committed within the general jurisdie-
tion of the country, is to be tried, The other relates to the right
and custom of nations and political sovereignties to take or de-
cline jurisdiction over the criminal act, as committed within or
without their territorial limits, on or off the high seas, in their
own or foreign vessels, by their own subjects or the subjects of
other nations or sovereignties, and the like. In our country, this
second part divides and complicates itself, more than in others,
?)y reason of the twofold relation sustained by our people, as sub-
jects, on the one hand, of the United States, and, en the other
hand, of a particular State. :

What for * Criminat Procedure” — The first part — namely, as to
the eounty, and the like, within which a criminal offence shall be

prosecuted —is, by the aunthor of these volumes, discussed in
“ Criminal Procedure.”!

1 Crim. Proced. I § 45-67.
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What for this Chapter, & — In treating, in this work, of the
gsecond part, we shall in the present chapter consider the question
as between the United States and foreign nations as though there

were no States, and the United States was sovereign without

limit ; leaving the question as between the United States and the
several States for contemplation further on. Indeed, —

§ 100. Statesino Authority as to Forelgn Nations. — In the proper
place, we shall see that in most particulars the question truly is
as thus supposed. Though the-States have their local powers,
and are sovereign in their own territory and within their respec-
tive spheres, they have no diplomatic authority and are not known
abroad.!

§101. How the Chapter divided. — Looking, therefore, at the
United States as one nation, we shall consider, I. Her Territorial
Limits ; 1T, The Extent of her Jurisdiction beyond those Limits;
III. Exemptions from her Jurisdiction of Persons within those
Limits ; IV. Aects Punishable both by her and by a Foreign Gov-
ernment.

L. Territorial Timits of the United States.

§102. By what Authorities determined. — To ascertain the ter-
ritorial limits of the United States, viewed as one .nation, we
must look to the law of nations, and to our treaties with those
governments whose possessions border upon ours.

§ 103.- How on the Ocean :—

Determined by Law of Nations. — The law of nations determines
our territorial limits on the ocean, there being no treaties concern-
ing them.

Ocean Common to AllL — But the ocean is a common highway
of nations; therefore, in reason, no nation can hold it as its own.
Attempts have been made, by various soversign powers at differ-
ent times, to appropriate exclusive empire over portions of the
sea; yet they have been resisted by other powers; and, down to
a recent period, the question has been unsettled in international
Iaw, whether it iz possible for this kind of dominion to exist. At
léngth the doctrine is established; that no such general claim, by
any one nation, will be allowed by any other. The reason is

1 People v. Curtis, 50 N. Y. 821.
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twofold : first, no one can hold such an actual and constant posses-
gion of the billows and tides of the deep as is necessary to give
sither property or dominion; and, secondly, if this could be
done, it would not be morally right, because the oceans, like the
gir, were plainly intended by God for the common use of all
men,? ]

§ 104, Temitorial Line extends imto Ocean — How far. — But
there is no occagion for the common use to touch the water-
margin. And a nation bordering on the sea can hold possession
of it as far from the shore as eannon-balls will reach; while
dominion to this extent is necessary for the safety of the inhabi-
tants, who might otherwise, being neutral, be cut down in a time
of war-by the artillery of contending belligerents. So much of
ocean, therefore, the authorities agree, is within the territorial
sovereignty which controls the adjacent shores. A cannon-shot
is, for this purpose, estimated at a marine league,? which is a
little short of three and a half of our English miles; or, exactly,
8.4517. But the rule of computing, for this purposs, & cannon-
shot at a marine league, was established before the late improve-
ments in guns and gunnery; aend, iageason, the distance would
seem now to require extending, though no sufficient authority is
before the author showing the extension to have actually been
made in the law of nations.® The true measurement would seem
to be from low-wator mark, and from the actual shore, not from
the shoals.? - But, —

Islands. — If there are islands, too near for the water between
them and the mainland to be common sea, the measurement out-
ward must be from them. They need not be inhabitable; for,
though they are of sand and rock, they come within the reason
of the rule, especially if sufficient to sustain fortifications

1 Wheaton Int Law, 6ih ed  243;
Flanders Maritime Law, § 38,40; 1 Eent
Com. 26; The Twee Gebroeders, 3 Rob.
Adm. 336, in which case, however, Lord
Stowell said : “There may, by legal pos-
sibility, exist a peculiar property, exclud-
ing the universal or common nse. Portions
of the sea are prescribed for.” Yet even
it we admit this poessible doctrine, we may
doubt its applicability to any part of oar
own coasts,

2 The Ann, 1 Gallis. 62; The Twee

Gebroeders, 3 Eob. Adm, 336; BRex v -

Forty-nine Casks of Brandy, 3 Hag. Adm.
257, 289, 290; The Anaa, & Rob. Adm.
373; 1 Kent Com. 29; Wheaton Ini. Law,
6th ed. 233, 234, 245, 496,

8 See Wheaton Int. Law, 24 annotated
ed. by Lawrence, 321, note, 715, note.

4 Soult v, I’ Africaine, Bee, 204; Rex
v. Forty-mine Casks of Brandy, 3 Hag.
Adm. 257, 289. As to the entire para-
graph, see Reg. v. Keyn, 2 Ex. D. 83;
1 Bishop Mar. & Div. 6th ed. Introduction
and places there referred to.

5 The Anna, 5 llob. Adm. 373, 386 ¢,
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§ 105. Arma of the Bea - Harbors — Bays. — (oves, harbors,
and other arms of the sea, so narrow that the naked eye may
reagonably discern objects on the opposite shore, are, it will be
shown further on,! within the bodies of counties. Plainly,
therefore, such places are parts of the territory of the country.
Besides this, it is clear, that, if a gulf or bay puts up, and the
distance across it, where it joins the ocean, does not exceed two
marine leagues, which is one league from each of the opposite
shores to the centre, it is a part of the country in which it lies;

and, supposing the land girding it to belong to one nation, the

whole of it, thus cut off from the main waters, whatever its
breadth further up, is the proper territory of such nation.? Pretty
clearly, also, the doctrine as to such places extends even further;

‘though it is difficult to say how far. Thus, the Chesapeake Bay.? .

which ig twelve miles across at the ocean, and the Delaware Bay,*
which is a little more,? are claimed, no doubt justly, to be within
the territorial limits of the United States.® Though vessels may
pass up such places beyond reach of cannon-balls, they cannot

enter the harbors without leave; nor, through them, can they.

reach the ports of other powers. Consequently there cannot be
pleaded for such places that common necessity which renders the
outer ocean the common highway of nations. In this particular,
and in the fact that the repose of the adjacent country may be
more menaced within those loealities than on the open ocean at
equal distance from the shore, we see a difference, well justifying
a departure from the general rule.

§ 106.. Vessels of One Nation in Waters of Another. — Thus far
we have been speaking of that perfect territorial sovereigniy
which, in the language of Marshall, C. J., **is necessarily exclu-
sive and absolute, susceptible of no limitation not imposed by
itself.” Over waters within this sovereignty, though the vessels
of all nations are in the habit of passing under an implied license,
they have no right to pass if the license is revoked.?

1 Tost, § 146. putting it at but & fraction over twelve
% Wheaton International Law, 6tk ed. miles, others ae bigh zs eighteen; and %
248, 249, 252; Flanders Maritime Law, have not &t hand the means of settling
§ 42, . the guestion.
t Commonwealth » Gaines, 2 V. Cas. e And see Direct U. 8. Cable Co. o
172; The Statev. Hoofinan, 8 ME 24" Anglo-American Tel. Co., 2 Ap. Cas. 394,
4 1 Xent Com. 29. S T Schooner Exchange . McFaddon, 7
5 The distance is staied differently in Cranch, 116.
the books which I have consulted; some
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‘Imperfact Jurisdiction over Parts of the Ocean — QOutside of
these lines there is sometimes exercised a sort of cautionary
jurisdiction, for the safety of the country, and for preventing the
infraction of its laws, hardly allowable at points still farther in
the ocean. Thus, observes Kent: « The statute 9 Geo. 2, ¢. 35,
prohibited foreign goods to be transshipped within four leagues
of the coast without payment of duties; and the act of Congress
of March 2, 1799, c. 128, § 25, 26, 27, 99, contained the same pro-
hibition ;! and the exercise of jurisdiction, to that distance, for
the safety and proteetion of the revenue laws, was declared by the
Supreme Court in Church ». Hubbart? to be conformable to
the laws and usages of nations.”® And the same learned com-
mentator adds : * Considering the great extent of the line of the
American coasts, we have a right to claim, for fiscal and defensive
regulations, & liberal extension of maritime jurisdiction ; and it
would not be unreasonable, as I apprehend, to assume, for domes-
tie purposes connected with our safety and welfare, the control
of the waters on our coasts, though included within lines stretch-
ing from quite distant headlands ; a%, for instance, from Cape
Ann to Cape Cod, and from Nantucket to Montank Point, and
from that point to the eapes of the Delaware, and from the south
cape of Florida to the Mississippi.” # '
§ 107. How our Land Boundaries : — o
Established by Treaties, &. — The foregoing doctrines determine

" our territorial limits on the Atlantic Ocean, the Gulf of Mexico,

and the Pacific Ocean. Our remaining northern and southern
boundaries are established by treaties with Great Britain on the
one side, with Spain and Mexico on the other, and with Russia
as to Alaska; and by the awards of commissioners fo settle
boundaries under the treaties. The treaties and awards are
published in the volumes of laws of the United States, and they
need not be particularly set out here.

§ 108, The Lines how run. — Concerning these remaining boun-
daries, the rule of international law runs the line in the middle of
rivers and other streams of water dividing two countries ; unless
a treaty or a prescription otherwise provides in a particular

! 8ee R. 8. of U, B. §2760, 2811, 4 1 Eent Com. 30. See Wheaton In-
2612, 2R14, 26867, 2868. ternational Law, 6th ed. 496 ; The Apol

2 Church ». Habbart, 2 Cranch, 187, lon, 9 Wheat. 362.

% 1 Kent Com, 81. .
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instance.! . And our ireaties and the awards of commissioners
have usually followed this general doctrine in express words ;
extending it also. to lakes, especially to the great lakes which
form a part:of our northern limits. ‘The lines have been so run,
moreover, both in river and lake, as not tc divide islands, but to
leave the whole of each island in the territory of one or the other
of the adjoining powers.

Mutnal Navigation.— Our treaties provide also for some mutual
rights of navigation, by the vessels of the two nations, in each
other’s waters, along these lines.

Our Northern Lakes. — Since the lakes between the British pos-

sessions and ours would constitute, were they in ome country,
parts of its territory,® evidently the respective portions assigned
by the treaties to each power belong, where the treaties are
gilent, in -the same complete way to it; no third power having
the right, by reason of its possessions bordering upon or connect-
ing with the lakes, to interfere.d

IL. Jurisdiction beyond Territorial Limits.

- §109. Laws not Extra-territorial ~— Exceptions. — In general, the
laws of a country have no effect beyond its territorial limits ; 4
because it has neither interests nor power to enforce its will
beyond.  And, as to crime, the common law of England pro-
vided no tribunal for punishing what was done even out of the
county in which the court sat;® unless, indeed, we deem the
admiralty jurisdiction to be an exception.” But this lack of juris-
diction does not necessarily imply a lack of law; and, to an
extent not at all points distinet, the criminal laws do have & force
beyond the territorial bounds, and are enforcible whenever thers
is a court competent to exercise the jurisdiction. :

§ 110. Act done out of Country. — The general proposition,
therefore, is, that no man is to suffer criminally for what he does
out of the territorial limits of the countryt Yet—

‘1 The Twee: Gebroeders, 8 Rob. Adm. & 1. Bishi . & Di 85

838 ; Flanders Maritime Law, § 44. § 110. Bishop Max. & DW"§ %53 poet
? Wheaton Internationzl Law, 6th ed. § Crim. Proced. L. § 45 et seq.

262, 253, & Musgrave v. .Medex, 19 Ves. 653
# And see Tyler v. People, 8 Mich. Commonwealth v. Gireen, 17 Maass. 515,

820; People v. Tyler, 7 Mich. 161, 640; Bex ». Hooker 7 Mod. 193; Pnt:
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. Taking Bffect here. — One who is personally out of the country
may put in motion a force which takes effect in it; and, in such
a case, he is answerable where the evil is done, though his pres-
ence was elsswhere.! . Thus, — S

Murder < Libel —— Falsc - Pretences, &o.— If .8 man, standing
beyond the outer line. of  our territery, by discharging a ball over
the line kills another within it ;# or, himself being abroad, circu-
lates through an agent libels here ;3 or in like manner obtains
goods by false pretences ; # or does any other crime in our own
locality against our laws ;% he is punishable, though absent, the
same as if he were present. :

§ 111. - Accessory befors, in Felony. — But where the court
no jurisdiction to try the offender, he cannot be brought to justice
however palpable his guilt: - Therefore, aceording to some adju-
dications, if what is done is felony, and it proceeds from the per-
gonal volitions of a guilty agent here, who under our laws is the
principal felon, the procurer, being an accessory before the fact,
can be indicted only in the foreign country, if at all ;% in obedi-

ence to the rule, that he must answer wherﬁ and only where, he

does the procuring.’. Yet, without questi

pam v Patnam, 8 Pick. 433; Adams ».
Pceople, 1 Comst. 173; Manley ». People,
3 Seld. 295. And sée Graham ». Mon-
sergh, 22 V. 543.

1 Crim. Proced. T. § 53.

2 Adams » People, 1 Comet. 178, 179;

United States », Davia, 2 Samner, 482, -

486, In the United States v. Davis, a
ball discharged from a guon on board an
American ship, killing a person in a for-
eign v2e3el in 8 foreign barbor, was held
not to susject to punishment the person
discharging it, as for an offence against

. the United ' States laws,—the act, iw

legsl contemplation, being done on board
the foreipn vessel.

3 Commonwealth ». Blanding, 3 Pick.
804 ; Rex v. Johnson, T East, 65, 8 8mith,
04,

i Adams v People, 1 Comst. 173;
People v. Adams, 3 Denio, 190, 610.

& Commonwealth v. Gillespie, 7 5. &
R. 469; Rex ». Munton, 1 Esp. 62; Bark-

hamsted ». I’arsons, 8 Conn. 1, 8;°

Wooten o Miller, 7 Sm. & M. 830; The
State v, Chapin, 17 Ark. 561, “If a man
employ a conscious or unconscions agent

g the doubtful doc-

in this country, he may be amenable to
the laws of Ebgland, although at the
time he wag living beyond the jurisdic-
tion,” Lord Campbell, C. J., in- Reg. v.
Garrett, Dears. 282, 241, 8 Cox C. C. 240,
22 Eng. L. & Eq. 607. o
- § The State v. Moore, 8§ Foat. N. H.
448; The State v Chapin, 17 Ark. 561,
See Peopie r. Adams, 3 Denio, 190. In
Indiana the statute provides, ‘that
“ gvery berson, being without this- State,
committing or consummating an offence
by an agent or means within the State,
is liable to be punished by the laws
thereof, in the same manner as if he
were present, and had commenced and
consummated -the : offence within the
State.” And this is held not to author-
ize the punishment of a person who, out
of the State, becomea aceessory before
the fact to a felony committed within
the State; the courts construing it to
apply enty to persons who are principals
in the erime. Johne v The BState, 19
Ind. 421,

T And see Crim. Proced. I. § 52, 58,
and some accompanying sections.
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trine of the accessory being answerable only in the county in
which he entices the principal, as applied to offences commiitted
wholly in our own country or State, there is reason for another
view ; namely, that, since we cannot take notice of any power of
the foreign government over the procurer, or recognize his liabil-
ity to angwer in the place of the procurement, we must regard him
a8 we do one who, in our own country, performs an act of crime
through an innocent agent ; that is, punish him ag principal ; the
same reason of necessity existing in the one instance as in the
other.! This is plainly so in true legal principle.

§ 112, Questions of Law and Furlsdiction blending — {Interpreta-
tion of Statutes —Law of Nations). ~ Owing to the technicalities
of the common law, and to the fact that neither in England nor
the United States has there ever been a tribunal baving, in terms,
jurisdiction to punish every extra-territorial offence which it might
take cognizance of consistently with the law of nations, the deci-
sions in our books are not so clear on the questions now in eon-
templation as we might desire. Most of the cases have arisen in
this way: a statute creates a jurisdiction in the court where a
specified offence is committed under cireumstances named ; then,
on one being indicted, the court has to decide, first, whether or
not the case is within the statutory terms ; seeondly, whether
or not, assuming it to be, the prineiples of the law of nations
exclude it. Doubtless, if the legislature, by words admitting
of no interpretation, commands a court to violate the law
of nations, the judges have no alternative but to obey. Yet no
statutes have ever been framed in & form thus conclusive ; and,
if a case is prima facie within the legislative words, still a court
will not take the jurisdiction should the law of nations forbid.

Homicide — (Blow and Death in difforent Jurisdictions — Sea,

- Land, &c.). — Under statutes punishing homicides abroad, or on

the high seas, various questions have arisen, profitable now to be

* examined. Thus, in England, 9 Geo. 4, c. 81, § 8, provided,

“ that, where any person, being feloniously stricken, poisoned, or

.otherwise hart upon the sea, or at any place out of England, shall

die of such stroke, &c., in England, &e., every offence committed

1 See Commonwealth ». Gillespie, 7 8. 2 Bee, &s explaining the prinei
& R. 460, 478; The State . Grady, 3¢ Crimes, § 75, psz, 8. 11:,p:12ns‘f]1}1§i_81t§;:
Conn. 118; Commeonwealth . Pettes, 114 And see post, § 115, and note, par, 9; At-
Mags. 807 ; Noyes v. Lhe Btete, 12 Vroom, torney General . Kwok-a-Sing, Law ,Rep.
418, 60 5 P. C. 179, § Eng. Rep. 143, 150, 160,
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in respect of any such case, &c., may be dealt with, inquired of,
tried, determined, and punished in the county or place in Eng-
land in which such death, &c., shall happen, in the same manner,
in all respects, as if such offence had been wholly committed in
that county or place.” Thereupon it was held, that, where a
person was beaten on board an American ship bound from New -
York to Liverpool, and died in Liverpool of the beating so
inflicted, none of the parties being English subjeets, and the
ship, it is seen, not being English, the English court had no ju-

' risdiction of the offence. Said Willes, J.: “That seetion ought

not, therefore, to be construed as making a homicide cognizable

. in the courts of this country by reason only of the death occur-

ring here, unless it would have been so cognizable in case the
death had ensued at the place where the blow was given.” For
the court considered, that the English legislature had no right to
make what was done by foreigners, on board a foreign ship, a
crime against English law.} And the fact that the ship had,
under false representations, been registered as British, if it was
not in truth British, could make no differencgt® In New Jersey,
under a statute construed to apply to mur®r only, not also to
manstaughter, it was attempted to convict one of the latter form
of homicide, where the blow was in New York, and the death in
New Jersey. But the court deemed, that, even if the act had
been less narrow, it could not have this operation ; and, by Vre-
denburgh, J., observed : « Such an enactment, wpon general prin-
ciples, would necessarily be void ; it would give to the courts of
this State jurisdiction over all the subjects of all the governments
of the earth, with power to try and punish them, if they could by
force or fraud get possession of their persoms, in all cases where
personal injuries are followed by death. . . . No act is done in
this State by the defendant. He sent no missile, or leiter, or
message, that operated as an act within this State. The coming
of the party injured into this State afterwards was his own vol-
untary act, and in no way the act of the defendant. . . . An act,
to be criminal, must be alleged to be an offence against the sover-

1 Reg. . Lewis, Dears. & B. 182,188, 198; Reg. v. Seherg, Law Rep. 1 C. C.
T Cox (. C.277. And see Reg. v. Ber- 264, 11 Cox C. C. §20; Hoong v. Reg., 7
nard, 1 Fost. & F. 240; Attorney General Cox C. C. 489;‘1eg. v. 3attler, Dears. &
v. Ewok-aBing, supra; Reg. ». Ander- B. 526, T Cox C. C. 43L
gon, Law Rep. 1 C. €. 161, 11 Cox C. C, % Reg. v. Bjornsen, Leigh & C. 545.
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eignty of the: government. This is the very essence of crime
punishable by human law: ‘How can an act-done in one jurisdic-
tion be an offonce against the sovereignty of another ? 71

. § 113, Continued — (Whether Locality of Homicide follows Place
of Blow or Death). — The reader perceives, that,according te
these cases, the crime in felonious -homicide consists in inflicting
f-he blow, while the act of dying, which is performed by the. in-
jured.person, does not constitute any part of it, or at least such a
part as to lay the foundation for a jurisdietion over the offence.

This agcords with what was before held in England, that a homi- ™

cide iz committed i_n a county if the blow ig.inflicted in it, though
the death takes place elsewhere.? - It accords also with the Ten-
nessee doctrine ; there, a statute having provided, that, «in all
criminal cases, the frial shall be had in the county in which the
offence may have beon committed,” this was adjudged to require
the trial to be in the county of the blow, though the death had
taken place in another county. It would be doing violence to
language,” observed Green, J., “ to say that the offence was com-
mitted in the county where the death happened, although the
stroke were given in another county.”? It accords, moreover,
with adjudication in California, that a homicide is committed
when the fatal blow is struck, and not afterward when the death
oceurs,* And it accords with much more to be found in the
books ; though, on the other hand, there are authorities- which
hold that the complete offence is not committed, in point of law,
in the county where the blow is given, if the death is ip another.5

§ 114, Continued. — Holding to the latter view, the majority of
the Michigan court, and the undivided court in Massachusetis,
have pronounced judgments. directly eontrary to the English and
New Jersey doctrine. Thus, in Michigan, by statute, « if any
such mortal wound shall be given, or other violence or injury

1 The State ». Carter, 3 Dutcher, 409,
500, 501. i

% @roavenor v. St. Augustine, 12 Eaat,
244, Blow pardoned.— * Also,” says
Hawkins, “ it hath been adjudged that,
if a general act of parden extend to ell
felonies, offences, injuries, misdemean-
ore, and other things done . hefore such a
day, it pardons a homicide trom a wound
given before the day, whereof the party
died not $ill after the day; becanse the
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eiroke, which is the cause of the death,
being pardoned, all the effects of it are
consequently pardoned.” 2 Hawk. P. (.
Curw. ed. p. 538, § 21, Bee also People
v. (3il}, 6 Cal. 837, '
65; Riley ». The State, 9 Humph. £46,
+ People v, Gill, 6 Cal, 637.
b Bee, for authorities on both eides,
Crim. Proced. I § 61, 62. Alse Hunter
v. The State, 11 Vroom, 495, 647..
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shall he inflicted, or poison administered, on the high seas, or on
any other navigable waters, or on land, either within or without
the limits of this State, by means whereof death shall ensue in
any county thereof, such offence may be prosecuted and punished
in the county where such death may happen ;” and it was
adjudged, Campbell, J., dissenting, that, where the mortal wound
was given on a river within a county in Canada, and the death
was in Michigan, the person inflicting the blow was indictable in
Michigan, though he did not appear by any evidence to be a citi-
zen of the State. Said Manning, J.: « The shooting itself, and
the wound which was its immediate consequence, did not. consti-
tute the offence of which the prisoner is convicted. Had death
not ensued, he would have been guilty of an assault and battery,
not murder ; and would have been criminally accountable to the
laws of Canada only. But the consequences of the shooting were
not confined to Canada. They followed Jones [the deceased}
into Michigan, where they continued to operate until the crime
was consummated in his death. If such a killing did not by the
common law constitute murder in Michigan, we think it the clear
intent of the statute to make.it such, to the same exfent as if the
wounding and the death had both occurred in this State.”* The
Massachusetts statute is in substance the same wii this one, and
the court reached the like result by the like reasoning ; holding,
that, where blows and other injuries had been inflicted on a sea-
man in a British ship on the high seas, by persons not citizens of
Massachusetts, and the seaman died of the injuries in Massachu-
setts, the offenders could be convicted and punished by the courts
of the latter State.? '

§ 115. Continued — (How in Principle). —If we look at this
question in the light of legal principle, guided also in a good
measure by adjudication, the following will be the result. When
the citizen sbroad commits an offence, it is competent, and con-
sistent with the law of nations, and in every respect just, for his
own government to provide for his punishment through its own
courts. But in most other circumstances, one government has no
just right to punish what is done within the territorial limits, or

+the ships on the high seas, of another government. Now, felo-

I Tyler ». People, 8 Mich. 820,334, - * Commonwealth p. Macloon, 101
Bee also Bromley v. People, T Mich- 472; Masa. 1. :
People v. Tyler, 7 Mich. 161. :
68
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nious homicide consists, in a certain sense, of the twofold element
of a mortal injury inflicted on a human being, and death actually
following. But,in reason, and on the better authorities, the mere
death is not such a part of the offence as to furnish proper found-
ation for taking jurisdiction over an act done under another gov-
ernment by persons in no way amenable to ours. And a statute,
like the English one, the one in Michigan, and the one in Mas-
sachusetts, which, in general terms, authorizes a jurisdiction in
this class of cases, should be construed in harmony with the law
of nations,! and be held to apply only to citizens of our own
country or State, or, if to foreigners, to be limited to those cases
in which some special ground for interference, consistent with
international law, exists, The question is not one of constitu-
tional authority, but of the construction of statutes in conuection
with the law of nations. Some further views, with observations
on oue of the cases, follow in a note.2

I Ante, § 112,

% 1. Commonweslth v. Mecloon, 10%
Mass. 1, already cited, is, I think, the lat-
est American case on this subject. For
the English cases, see ante, § 112, note.
I shall make the doctrines of the text
more clear, and help the reader in vari-
ous respects, if, in & sort of review of
‘thie last American case, I point out some
of the errors into which one, not care-
fully considering the eubject, may fall.
Let ua leok at two instances in this case
illustrating the liability to err, then pass
to the main question.

2. First, The learned judge, in To-
viewing the dissenting opinion of Camp-
beli, J., in the Michigan case, saya: “It
is further aeserted that ‘there are very
high authorities for saying that at com-
mon law & trial might always be had in

the county where the mortal blow was .

given, for that alone in the act of the
party, and the death iz but a conse-
quence;’ for which are cited 1 East
P. C. 861, 1 Hale P. C. 428, and 1 Bish-
op’s Crim. Law, § 464 [a isprint for
§ 664]. But both Lord Hale and Mr.
East are speaking only of the *mere
common opinion * before the Stat. of 2 &

B Edw. 6, ¢. 24; and the words °that’

alone ie the act of the party’ are an ad-
dition of Mr. East, not to be feund in

84

Lord Hale, who immediately afterwards
says, ‘On the other side, as to some re-
epects, the law regards the doath as the
consummation of the ctime, and not
merely the stroke," of which he gives
several illustrations, besides some al-
ready mentioned in the earlier part of
this epinion.” p.19, The learned judge
then proceeds to other parts of his argu-
ment. What inference is the reader to
draw with regerd to the third citation
made by Camphell, J.2 The inference
of most men, and the one which the

learned judge must be presnmed to have °

intended, would be, that Bishop merety
followed Hale and East, and added noth-

ing further Ly way of aunthority. In.

fact, however, there is, at the place thus
referred to {Crim. Law I § 654, 655 of
the 1st and 2d editions, transferred after-
ward to Crim. Proeed. L § 67, 48 of the
1st edition, and § 51, 62 of the 2d) a pret-
ty fuil, thoegh not perfect, collection of
authorities on both sides. For example,
the Tennessee case, cited to ante, § 113,
ie there; in which it was held that the
offence is committed at the place of the

blow, though the death is elsewhere,

within & statute requiring “all criminal
cases ™ to be tried *in the county in
which the offence may Lave been com-
mitted.” Said Green, J., in delivering

§ 116. How ir Principle. - In
ter authorities, when a erime is

the opinion of the eourt: * The statute
of Edw. 6 was enacted to remove all
doubt upon the subject, becanse differ-
ent opinions, growing out of the reflne-
ments of that period of the commen law,
had been expressed. We find no deei-
sion in which it had been held that the
murderer, in sueh ease, could be indicted
in neither county. On the contrary,
East says, the common opinion wes, that
he might be indicted where the stroke
was given. That alone is the act of the
party. He commita this act, and the
death is only a consequence. Therefore,
when the legislature enact that the party
shall be tried in the county where the
offence may have been cortmitted, they
intended where the active agency of the
perpetrator was employed.” Riloy ».
The State, 9 Humph. 646, 658.

8. Secondly. Two abjections had been
matle to the indictment, one that it was
multifarions, and the other that it did
not charge the injuriee to have beén
“mortal.” The former was clearly not
well teken; but the court dispose of the
two together, thus: “In such a ease it
is abundantly estullished by precedents
that it is snfficient to allege that the
death resuited from &il these meunas,
without otherwise alleging either of them
to have been mortal, and to prove that
it resulted from all or any of them. 2
West's Bimb. § 801, 308; Weston's Case,
3 Inst. 50, 136 ; Jackson’s Case, 18 How-
ell 8t Tr. 1069, 1075, i111; 2 Hawk.
P. O e. 28, § 83; Rex v Clark, 1 Brod.
& B. 473; Commonwealth ». Stafford, 12
Cush, 619.” p. 23, 24. Now, on the
point whether or not the word “ mortal ”
should be employed, there is nothing in
any one of the places referred to afford-
ing any real light whatever. The brief
forins in West’s Simbeleography, how-
ever, do not happen to contain the word ;
but, cven if this were a book of author-
ity, the omission would amount to noth-
ing as against actual adjudication; for
it is common to see forms taken from
books of high standing promounced ill
for some cause which did not oceor to

the compiler. But weak as this refer--

¥OL. L 5
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reason and according to the bet-
really committed a part in one

ence is, it is the strongest in the colleg-
tion, —in no one is it said, or by any
words except 2 just stated is it inti-
mated, that the presence of the word
“mortal " is unnecessary. In the cases
thus referred to generally, the indict-
ment i3 not given in full, this question
was hot raised, and whether it contained
the word “ mortal” or not we cannot
know. The passage referred to in Haw-
kins dees not relate to this point, but the
other. Now, in fact, from early times to
the present day, the Ixw, as actually ad-
judged and administered, has required
the word “ mortal.” Thus, if the death
proceeds from & wound inflieted by the
defendant, the allegation iz that it waa
“mortal ™ [Crim. I'roced. 1L § 521}; if
from the defendant’s neglect, the indict-
ment charges, that, by reason of it, the
deceased ¢ sickened and languished with
8 morigd sickness,” &e. (Crim. Proced. IL
§ 638) ; if desnth proceeded from starva-
tion, the charge is, that the deceased
beeame  “ mortafly emucinted and con-
smned * {Crim. Proced. IL § 557); or, if
from poisoning, the indictment allegea
that the deceased was made “mortally
sick and distempered in his bedy » (Crim.
Proced. II. § 563). The doctrine is laid
down by EHale thus: ¢ As well in the in-
dictnent of manslaaghter as murder, the
stroke is to be alleged to be mortalis plugs,
and given felorice, and in both cases in-
terfecit” 2 Hale P.C.186. And in 1773,
while our original States were English
colonies, this question came for solemn
adjudieation DLefore all the judzes of
England, De Grey, C. J., only being ab-
sent, and they “ unanimously agreed
that tlie word “mortul ™ is essential, and
adjudged the indictment in controversy
bad for omitting it. Rex s Lad, 1 Leach,
4th od. 968. This doctrine, to which the
practice has conformed, is laid down in
all the text-books, to the present day.
For example, it is in 1 Bast I, C. 843; 1
Stark. Critn. UL 2d ed. $3; 3 Chit. Crim.
Law, 763; 2 Dexs Crim. Law, 928; 2
Gab. Crnn Law, 241; 1 RRuss. Crimes,
8d Eng el &661; Train & ilecard Pree.
250. L'his is the general docirive, And
’ 65



§ 116

JURISDICTION AND LOCALITY.

[BoOK L.

country and a part in another, the tribunale of either may prop-
erly punish it; provided, that what is done in the country which

it ijs In terms affirmed in a subsequent
case in Massachusetts, reported in the
very next volume of reports, Common-
weulth ». Woodward, 102 Mass. 165, 160
Some of the text-books speak of it in
connection merely with cases in which
thy death proceeded from a stroke or
wound ; and, in Lad’s case, the fact was
thet the death was caused by ravish-
ment. Whether the doctrine does really
extend to every kind of felonieus killing
—ur, if not, what are its limits —is a
question which seems not to be settled
by adjudication. In this Macloon’s case,
bilows producing wounds were charged
as one of the means of the killing, the
wounds were not alleged to be mortal
either ulone or in combination with the
rest: and so,even if we should admit
that the injury suffered from the neglect
need not be charged as mortal (and cer-
tainly no reason appears in principle
why it need not be), the part alleging
the blows and wounds must, in priheiple,
at least be rejected as surplusage. A
good count might perhaps still remain ;
but irrelevant testimony had, in this
view, been admitted st the trial to the
prejudice of the defendants. I do not
say what the consequence would be.
The learned judge observed: * It ia suf-
ficient to allege that the death resulted
from all these means, without otherwise
alleging either of them to have been mor-
tal, and to prove that it resulted from all
or any of them.” In this case, therefore,
if blows alone were proved (what was
the fact, I donot know), then the defend-
ants were certainly convicted on an al-
Jegation uniformly held to be inadequate.
Tf the learned judge was aware of this
gtate of the law, it was extraordinary to
turn off the point tims. If he looked
jnto any of those books to which lawyera
seeking information on questions of thie
gort go first, e saw how it stood, If he
did not, but, aveiding them, and avoid-
ing the digests, went direct to West's
Simboleography, to Coke’a posthumons
Third Inatitute, to the State Trials, and,
as we sea in odher parts of the opinion,
to the Year Books, to Selden’s Fortescue,
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and to the Hargrave Manuscripts, to-
gether with various other ancient hooks,
which, however worthy of regard, are
not the first to be consulted, still we are
conducted to the same conclusion. It is,
that, for some reason, and it is immate.
tial what, the judicial mind was not,
when this decision was ptonounced, in &
condition of such enlightenment as to
render it of weight in the scale of general
judicial authority.

4. We come now to congider a few of
the questions involved in the generat dis-
eussion. One is, whether, by the princi-
ples of the common law, a homicide is
committed in the locslity in which the
blow is given, or in that in which the
death takes place, or partly in the one
and partly in the other. (See, fora col-
lection of authorities, ante, § 113; Crim.
Proced. 1. § 61, 52.} It has been ae-
sumed, that, if we can ascertain what
was the county in which under the an-
cient common law the indictment shonld
be found, we should then have the whole
difficulty solved. But, even as to this,
we have little light; since, in 16548, =
statute [2 & 3 Bdw. 6, c. 24, § 2) directed
that the indictment might be in the coun-
ty of the death, and this statute is com-
man law in our country. Crim. Proced.
L §52. Yet, to my mind, the effect of
the inquiry into the county in which the
indictment must have been found under
the ancient common law requires some
observation. In the early times, the
petit jurors were the witnesses, and the wil-
nesses were the jurors. And the jurors, in
cases of life and limb, were not per-
mitted to find a verdict on theit belief
produced by the testimony of others,
they must speak of their own knowl-

edge. They could not be summoned
$rom out the county in which the indiet-
ment was found, or even from the whole
body of the county. The grand jury
were required to find the particular vill,
parish, ward, or other minor locality in
which the offence was commitied, a8 a
guide to the sheriff in searching for
the jurors. Crim, Proced. L. § 362-366.
From this, it seems to me, it musi have
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takes the jurisdiction is a substantial act of wrong, and not
merely some incidental thing, innocent in itself alone. But evi-

happened, thongh the proposition is dis-
p_uted, that sometimes, if a blow were
given in one couaty and death took place
in :tnother, the grand jury could not find
an indictment in either; becatse it conld
not, in either, find witnesses both to the
blow and the death. Plainly the death
m1st be proved, whether regarded as a
part of the offence, or as a collateral eir-
camsiance like the ownership in larceny,
or the character of the building as a
dwelling-house or not in burglary, and
s0 on. Aecordingly Starkie says: “It
gseems t0 have been held, that no collat-
?ra.! circumstance could be inquired of,
if it happened in a second county, though
the facts in which the offender was per-
sonally concerncd were confined wholly
to the first ; so that (eee preamble to 2 &
3 Edw. 6, ¢. 24; Staunf, 8Y; £ Hale . C.
163; 6 H.7,10; 10 H.7,28; 10 H.7, 20;
Fitz. Ind. 23), if A inflicted a mortal
wound on B in one county, of which B
died i the adjoining one, A could be in-
dicted in neither; for a jury of the first
[being, a8 I have just said, witresses, and
compelled to find their verdict, not in
any degree on the testimony of athers,
but wholly o their personal knowledge]
could not take notice ot the death in the
gecond, and a jury of the second eounld
not inquire of the wounding in the first.
Though it apperrs from the preamble to
the Stat. 2 & 3 Edw. 6, ¢. 24, that such
was the law at that time with respect to
indiciments of homicide, yet it was other-
wise with respect to appeals of death,
which, when the blow was struck in one
county and the party died in another,
used to be tried by a jury from both
counties. 4 H. 7, 18; Br. Cor. pl. 141; 1
Hawk. . C.c 31, §13; 2 Huwk. P, C.
e 23, §35; 2 Inst. 49. . . . But it was
?191(1 that an indietment must be taken
in ene county only. 4 H.7,18. And the
difficulty was frequently avoided by earrying
the dead body back into the county where the
Yow was struck, and there fwlere the wit-
nesses to the stroke, who were to be.the
Jjurors, might identify the body,and thus
learn of their own knowledge that the
man was dead] a jury might inquire both of

the stroke and of the death, 6 H.7,1{.10;
1 Hawk. P. . ¢. 81, §18;: T H.7, £ 8,
And even without such removal it seems
to have been doubted, whether a jury of
the county where the stroke was given
might not inguire of the felomy.” 1
Stark. Crim. PL 2d ed. 3 and note. This
practice of removing the’dead body and
ita effect are spoken of in other books in
the same way as by Starkie, — it is 80 in
the opinion of the ¢ourt in this Macloon
case, p. P, — yet persons in modern
timea, who have commented on it, seem
strangely to have overlooked its signifi-
cance. [ have never seen it disputed,
while it is asserted often, that, whatever
might be the legal role in the shsence of
the dead body, if the body were brought
hfwk to the county where the blow was
given, there might, Lefore the statute of
.Edw. i, be an indiectment and conviction
in snch county. Yet every fact, essen-
Pla.l to the crime, must have transpired
in the county where the indictrent waa
fornd. Crim. Proced. I § 54. Now, the
bringing back of the dead body could not
change facts. It waz as true after the
body was brought back as before, that
the death took place in the other county.
And i the law was really as'it s thus
asserted on all sides to have been, it is
thereby demonstrated, that the death was
but a collateral circumatance, though a
necessary one ; and, in contemplation of
!aw, _the guilt of -the homicide consisted
in giving the “morial” stroke. Hence
the neceseity of alleging, as, we have
seen, the liw required the pleader to do
that the wound was mortal; ntherwisé
the complete criminal act would not ap-
pear to have been committed at the time
and place when and where the blow was
charged to have been inflicted, the blow
not being shown to be any thing more
than a battery. One thing is certain;
namely, that, if the effect of bringing the
bady back to the county of the blow waa
a3 thue stated, nothing was DECessary to
conatitute the contlete offence except
the mortal wound and the dead body.
Is, then, the mere dead body a part of
the crime? And, after a man is felon-
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dently this principle should not be carried to all lengths. Sup-
pose, in homicide, we regard the death as a part of the crime, still

fously slain, can the frienda of the de-
ceased take the dead body, and, consist-
ently with sound principles of jurispru-
dence, canse the offender to be indicted
in any civilized country where he can be
eonfronted with it? Yet, in reason, the
absardity of such m proceeding would
hardly exceed that of indicting the of-
fender wherever, in 8 foreign state
whose laws were not violated by the
blow, the man might choose to die. 1
have bever seen any case cited in our
law, from analogy to which the latter
procecding would zeem to me to be jus-
tified. Let us iook at some which have
been supposed to be analogous.

6. In Macloan's case, the doctrine of
larceny in one county or State and the
stolen goods carried into another is men-
tioned. We shall sce (post; § 137-143},
that there is in the books much fog on
thia subject. But goods may be stolen,
by the same thief, or different ones, aver
and over, a8 many times 2z wickedness
prompts, and come oub fresh and ready
to be stolen again. On the other hand,
a felomious liomicide can be committed
on the same person but once.  And those
doctrines of larceny which have been
supposed® to furnish anzlogies for onr
present subject rest on the idea that the
goods have been stolen a second time.
Larceny is constituted by any manual
removal, however slight, of the goods, by
trespass, where the trespasser has the
fclonious intent te convert ihem to his
own use. If, therefore, 4 man steals per-
sonat effects in Maine and brings them
jnto Massachusetts, they are not his here,
— our laws, taking no cognizance of the
felony in Maine, do still leok into the
ownership in Massachusetts, — then, if
he commits on them the trespass of re-
moval here, as he does in bringing them
however short a distance across tbe line,
and if, while he is committing the tres-
pass, he means to steal them, he commits
& complete larceny in this State under
our ordinary laws. Xet us see what
avalogy to homicide this doctrine pre-
sents. In the one case, the injured per-
som is he whose goods are stolen ; in the
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other, he who receives the blow, In
both, the injury was inflicted in Maine.
The wounded man comes to Massachu-
petta and dies here. Then, to carry ihe
comparison along, the one whose goods
were taken, not the goods, must como to
Massachusetts, and enter bankruptcy.
But no ove pretends that this will make
the thief liable for larceny in Massachu- ~
setts, — why, then, ehould it wake the
one who infiicted the blow liable for
homicide here?  But, if the thief brings
the goods to Massachusetts, instead of
the injured person coming here; then, to
make the analogy good, the agsailant must
bring his clob here, while the wounded
man remains and dies in Maine, No in-
gtruction can be drawn from this view.
€. The cther pupposed analogies may
be answered in similar ways, But the
answers will peear to the reader.  1f the
new doctrine is to be vdrried out to its
legitimate consequenees, let us see what
we shall have. A man sends to another
a libellous letter, indiciable because of
its tendency to create a breach of the
peace. The consequences of this letter
do not end, any more than do those of a
mortal blow, when it is received. They
continue to act on the person who re-
ceived it as Jong as he keeps it in his
pocket. But the writer starts off on for-
eign travel. -The other starts after him,
still clinging to the letter. According to
the mew doctrine, the writer may be in-
dicted in wny country on whose soil the
other sets foot.  In like manner, it is not
gufficient to hold, as the courts do, that,
if a man publishes & libel in Maine and
sends it into Massachusetts, be may be
jndicted in the latter State; but the
anutogy goes farther and produces the
doctrine which the courts do not hold,
that, if one in Maine, to whom a libel is
gent, of his own motion sends it to Mas-
sachusetts, the oviginul offender may be
indicted here. So, if an assault creat-
ing a wound mot mortal is given in
Mgine, and the injured person comes to
Mussachusetts, where he feels o pain
from it, the offender may be indicted i
Massachusetts for the battery.
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it i3 not a part which has occasioned any breach of the peace of
the country in which it takes place. Thus, if, where all is within

7. But it i3 not proposed to go over
this whole grouund. Since our States
have loecal limits, and all intercourse
with foreign nations ja by the general
government, it scems important that, if
v foreigner iz to be called to answer for
what he did in his own country or on
board a forcign ship, it shall be by the
United States, ot by a State. If the
foreign state complains, it should be-able
to complain to the power by which the
prosecutior was carried on. In this
Macloon care, one of the defendants was
a rvitizen of Maine. He was, therefore, a
citizen of the Urited States; and, per-
liape, in atrict law, only a citizen of the
United Btates when he was beyond the
juriediction of Maine. There ought to
have been a law of Congress under which
he could be punished. - The other defend-
ant, who was convicted, was an Eng-
lish subject, and he ought to have been
demanded by the British government,
surrendered under the treaty, and pui-
ished at home. If Congress had fajled
to provide a proper law for the one case,
and the DBritish government was remies
in its duty in the other, that farnishes no
reason why Massachusetts should inter-
fere, unless she had a jnrisdiction based
on sound legal prineiples. And 3t is nog
gencrally, among men, recognized as
snund to hold, that a wound, not cven
described as mortal, is a foree from him
who inflicts it, operating as an abiding
presence of the wrong-doer, in every
country inte which the injured person
may choose to carry the wound.

8. The true view, therefore, is, that
the infliction of the mortal blow consti-
tutes thie erime in felonions homicide;
yet, until death, the mortality of the
wound cannot be established in evidence.
Therefore it is contrary to sound doc-
trine to hold a foreigner responsible to
our laws, which he violated by ne act,
merely becanse this collateral evidence
culminated on our territory. True, the
Tnited States tribunals Lave held, that,
if  blow is given on the high seas and
death follows on land, this is not & homi-
cide fully committed on the high seas.

{See United States ». MeGill, 4 Dall. 426;
United States ». Bladen, 1 Cranch, C. C.
648.) But thiz holding has been mainly
in consequence of the early cases not
having been well arpued, and is a rem-
nant of the old doctrine which necessarily
prevailed when the petit jurors were also
the witnesses, Ang it is not uncommon
in the law, even where no obscurity
clouds the vision of the judges, to cling
to a technical rule when the reason of it
has passed away. Thus, in this very
matter, the rule that the indictment must
allege in what vill or other local place
within ihe county the offence was com-
mitted, in order to guide the sherif in
selecting the men who were to serve in
the double capacity of witnesszes and
petit jurers, was continued in England
long after the reason of it had become
obsolete; and it appears not to have
been fully overthrown till 1825, or per-
haps 1451, whea the dectrine long before
demanded by the altered law was estab-
lished by statate, Crim, Proced. L
& #365-268. Yet all such doctrine, resting
on & techmical reason, is, admitting for
the argument’s sake that it is sound, a
mere peculiarity of the jurisprudence of
those eountries in whick the common law
prevails, and it cannot claim a place in
the law of nations, . i
&, But it is zaid, that the courts muost
follow the legislative mandate, whether
wise or unwise,and whether eonformable
to sound principlea of law and of inter-
national rule or not, unless if is repug-
nunt to some provision of the Constitu-
tion. Now, how far this may be so, we-
need not inguire; becaunse, thus far,
there has been no call for the applica.
tion of any such doctrine. All statutes
are to he construed in commection with
one another, with the common law, with
the Constitution, and with the law of
nations. Stat. Crimes, § 86-91, 123.
“For example, o statute gemersl in its
terins js always to be taken as subject to
any exceptions wgt:ich the common law
requires. Thus, il*it creates an offence,
jt includes neither infanta under the age
of legal capacity, nor insane persons, nor
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one jurisdiction, a man inflicts a mortal wound, then repents and
strives to bring back to health the dying person, this repentance
does not mend his case, but he is guilty the same as though he
had not repented. Yet if the blow is given by a foreigner in a
foreign vessel on the high seas, then he repents and turns to our
shores that he may administer comfort to the dying man en land
as he could not at sea, — in such a case, so far from our peace
being broken, we have received the light of an angei visit, to
revenge which by hanging the visitor would be to violute every
principle of justice. And in any view it cannot be a disturbance
of our peace for a man to die among us; so that, even if the
wrong-doer were responsible, as ordinarily he is not, for the man’s
coming here, this could not be a just ground for inflicting
punishment on a foreigner who had done no wrong on our
territory.! :

8 117. Offencea on Bhipboard. — The vessels of a nation, whether
publie or private, traversing the ocean, which is the common high-
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way of nations,! are deemed to be floating parts of her territory,
and, over a crime committed on board, and not within the bounds
of any other nation, the courts of the country to which the vessel
belongs have a complete territorial jurisdiction.

In Foreigu Port, or on Tidal River.— If the vessel isa private one,
and enters a foreign port, all on board are, while there, as we
shall by and by see,® subject to the laws of the foreign country ;
but it does not follow that they are not also subject to their own
laws, criminal ¢ and civil, except in particulars directly repuguant
to the local law. If this conflicts with theirs, it must evidently
prevail; and the clear deduction from well- settled priueiples
would be, that, on the ground of necesmty, the persons attached
to such vessel are excused at home for doing what is thus com-
pe]led And this doctrine, of the binding effect of the laws of
one’s country upon subjects afloat in her ships and belonging to
them, even while within the territorial limits of foreign states,
appears to be recognized alike in the legislative acts and judicial

ordinarily married women acting in the
presence and by the command of their
hushands. If it createa a forfeiture, it
does not apply to women under cover-
ture.” Ib. § 131, And, in the language
of Story, J., speaking for the whole
Supreme Court of the United States:
“The laws of no naticn can justly ex-
tend beyond ite own territories, except
8o far s regards its awn citizens. They
can have no force to control the sover.
eignty or rights of any other nation,
within its own jurisdiction. And how-
ever pgeneral and ecomprehensive the
phrases used in our municipal laws may
be, they rmust alwaye be restricted, in
construction, to places and persons upon
whom the legislature have anthority and
jurisdiction.,” The Apollon, 9 Wheat.
362, 870; Stat. Crimes, § 141; ante,
&€ 112; post, § 121. Now, the Massachu-
petts statute, in like terms with the
Mickigan, is: “Jf a mortal woond is
given, or other violence or injury in-
flicted, or poison i administered, on the
high seas, or on lund either within or
without the limits of this State, by means
whereof death ensues in any county
thereof, such offence may be prosecuted
and punished in the county where the
death happens.” p. 4, 5§, in the report oi
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Macloon’s case. If, therefore, & citizen
of Massachusetts inflicts a blow.on any
person, outside the limsits of the State, i
is, by the principles of our law, an * of
fence ” agninst his own State, and it
would be punishable at the common law
but for the want of a court having ju-
risdiction over it. Tost, § 121. This
gtatute removes the difficulty, and pgivea
a jarisdiction in cases wlere, and only
where, death follews within a county.
But for 2n Englishman to beat another
Englishmar on board a British merchant

vessel s no “ offence ™ with ns; and, by -

the very terms of the statute, such & case is
excluded. Stili, if this were not so, the
prinviple stuted by Story, J., ag above
gquoted -——a principle sound in itself, and
everywhere followed by the courts (see
post, § 121) — would lead to the samcre

sult. A similar course of Teasoning ap

plies to the British statute, which differn
not greatly from this one. At all events
no just ground appears for comsiruing
the Massachusetts statute less favorably

to defendants than the British.

t Consnlt, on the subject of this sec-
tion, the dissenting opinien of Campbell,
d.,in Tyler ». People, 8 Mich. 320, and
the case of Commonwealth r. Macloon,
101 Mass. 1.

decisions both of England and the United States.t .

§ 118. Offences on High Seas not under recognized Flag — Sinee
the oceans are common to all'nations, the inference may seem to
be, that, if persons on them, not under the protection of the flag
of any nation, eommit an offence there, they. may be arrested and
punished by any power.® The offence, however, must be disturb-
ing to the common peace of the travelling nations; because it is
fundamental doctrine in the eriminal law that i IDJI.II'Y done must

precede punishment inflicted.

1 Ante, § 103,
2 Wheaton International Law, 158,
174; Polson Law of Nations, 25 ; United

Btates ». Dirates, 5 Wheat. 184; United _

States v». Imbert, 4 Wash, C. C. T02;
United States v. Holmes, 5 Wheat. 412;
United States ». Wiltberger, & Wheat.
768 ; Reg. v. Serva, 2 Car. & K. 58,1 Den.
C. C. 14 ; Reg. v. Bjornsen, Leigh & C.
545. And see Reid ». Ship Vere, Bee,
66 ; United States v. Palmer, 3 Wheat.
610 ; Rex v. Amurro, Russ, & Ry. 286.

& Post, § 130.

4 Polson Law of Nations, 25.

5 Rex v, Allen, 7 Car. & P, 664, 1
Moody, 494 ; Reg. ». Menham, I Fost. &
F., 869; Reg. ». Anderson, Law Rep. 1
C. C. 161, 11 Cox C. C. 198; United

States ». Gordon, § Blatch. 18; United
States v. Stevens, 4 Wash. C. C. bp4T;
Church » Hubbart, 2 Cranch, 187
United States ». Pirates, 5 Wheat. 184
United States » Smith, I Mason, 147,
United States v. Ross, 1 Gallis. £24;
United Stutes v. Hamilton, 1 Mason, 152;
United States ». Imbert, 4 Wash. C. C
702; Rex oz Depardo, 1 Taunnt. 26;
United States ». Howard, 3 Wash, C. C.
340; TUnited States v». Wiltberger, &
Wheat. 76; United States v». Holies, &
Wheat. 412; Reg. v. Lopesz, Dears. & B,
625; People v. Tyler, T Mich. 161, Act
ofMarchS %25, c. 66, §6; R. S. of
1. 8. § 780.

¢ See United States v. Klintock, §
Wheat. 144,
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§ 119. cContinued. — Again, this doctrine of prineiple should
nut be so applied as to render punishable, for instance, by the
tribunals of cur country, persons, not our citizens, doing some of
the minor acts of wrong which might be brought within it}
simply on the ground that the government to which they were
attached had not been recognized by ours. The general proposi-
tion, that our tribunals can take cognizance of no foreign govern-

ment whose existence has not been acknowledged by the executive

authority of the United States,! has its limitations ;2 and the one
now suggested shonld be added to those already received.

§ 120. Continued. — But there is not much oceasion for practical
resort to the general principle above stated, whether qualified or
not ; and, though we assume it to be sound, it probably cannot
be said to be actually adopted into the law of nations. Some-
thing like it is applied to the one offence of —

Piracy. — Piracy, however, is usually committed under the flag
of some known government ; and the rule in it, therefore, reaches
‘to the further point, that the crew of any vessel committing it
casts off thereby its national character ; and so the guilty persons,
though the acknowledged subjects of some known government,
may be apprehended and punished by the authorities of any
nation.? This rule refers only to piracy as defined in interna-
tional law, not to offences made such. by the local jurisprudence
of a particular country.t Yet—

Distinction. — We should not forbear to notice the distinction,
that, when a vessel is sailing under a recognized government, it is
thereby made a part of the territory of the government, as such
is protected from being encroached upon by authority of other
governments, and piracy is deemed a crime of so great and
general enormity as to break down this protection ; while, on the
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around her, crimes of less magnitude would seem, on cominon
prmmplea, to justify the interference of any adequate corrective
power.)

Arrests abroad — On High Seas. — The like distinetion forhids
us to go upon the territory of another State to arrest an offender
against our own laws ;2 while we can go thus upon the high
seas?

§ 121. Criminal Injury by one to another Subject abroad. — Says
Lord Ellenborough:  The king has an interest in the protection
of his subjects in parts beyond the realm ; and there is a wrif
known to the law of England, if subjects have suffered in their
persons or goods in foreign parts. And the persons who huve
maltreated them there, when they come into this country, are
called upen by a writ out of chaneery to answer for it: so that
the king's subjects are considered as under the protection of the
king, even out of the realm.”* Thezefore an indictment af com-~
mon law was adjudged to Lie against a British subject for murder-
ing another British subject in a foreign state, — & statute having
merely created a tribunal with a jurisdiction adequate to try the
case.’ According to internationsl kaw, the person offending must
be a subject of the government whose tribunals call him to
account ;¢ and, therefore, —

How the Statutes construed. — A statute creating a ]lJl'lSdlcthIl
over offences committed abroad is construed to apply only to citi-
zens ;7 and, perhaps, in gencral, but certainly not of necessity,
only to what is done to the injury of a citizen® Yet—

.other hand, if a vessel were sailing with no such charmed lines

1 Berne v. Bank of England, 9 Ves.
347; The Nueva Anmna, 6 Wheat. 193,
Bee The Bantissima Trinidad, 7 Wheat.
283

2 The Josefa Segunda, 5 Wheat. 338;
United States ». Palmer, 32 Wheat. 610 ;
Stoughton v. Taylor, 2 Paine, 666,

3 United States ». Pirates, & Wheat.
184; Adams ». People, 1 Comat. 178,
177; The Marianna Flora, 11 Wheat. 1,
40; United States v. Pulmer, 3 Wheat.
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610; United States ». Gibert, 2 Summer,
19, 24, note; 4 Bl Com. 71; TUnited
States v. Dernarchi, 6 Blatch. 84 ; Whea-
ton Internutional Law, 6th ed. 185.

4+ Wheston International Law, 6th ed.
186 ; . Dole ». New Lngland, &c. Ins. Co.,
2 CLfi. 304, 418; Attorney-General »,
Ewuk-a-Sing, Law Rep. 5 P. C. 179, 200,
8 Eng. Rep. 142, 161; In re. Ternan, 9
Cox C. C. 522; Vol. IL § 10567 et seq.

I And see Wheaton International
Law, Gth ed. 159.

2 Post, § 135; Tyler v. People, 8
Mich. 820.

i Francis » Qcean Insurance Com-
pany, § Cow. 404. See Rose v. Ilimely,
4 Cranch, 241; Hudzson ». Guestier, 6
Cranch, 281, A distinction doubtlesa
prevails botween the arrest in a foreign
vesacd, sziling under the foreign flng, and
that of offenders not so prolected.
Chancellor Kent observes, referring to
The Marianna Flora, 11 Wheat. 1,42: “ 1t
has been held, in this couniry, that for-
eign ships, offending against our laws,
within our juriediction, may he pursued
ansl seized upon the ccean, and rightfully

brought inte our ports for adjudication™
1 Kent Com. 122

4 Rex v. Sawyer, 2 Car. & K. 101, 111,

5 Rex v Sawyer, supra, reported also,
but more briefly, Russ. & Ry. 264, Car.
Crim. Law, 8d ed. 103. BSee likewise
The State v. Dunkley, 8 Ire. 1168, 122;
Respublica ». D¢ Longehamps, 1 Dall.
111;: Rex v. Speke, 3 Salk. 858,

& Wheaton International Law, 6th ed.
174, 175; The State o. Knight, 2 Hayw.
109.  And sce Commonwesnlih v. Gaines,
2 Va. Cas. 172

7 Bec ante, § 112.

& Tlex o Dep& 1 Taunt. 26, Ruzs.
& Ry. 134; Rex vHelsham, 4 Car. & P.
894 ; Rex v. De Mattos, 7 Car. & P 458;
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Subject injuring Foreigner abroad.— A legislative act may well
provide for the punishment, at home, of depredations cominitted
by the subjects of our government on those of other governments
abroad, either in or out of their own country,! if indeed the right
is not sufficiently inherent in the common law without the help
of any statute. :

§ 122. JFerisdiction to try Offence abroad — (Foreign Government
consenting or mot)}. — Yet meither ean our courts sit abroad, nor
our law exclude the local law there, however it may operate con-
currently with it, without the consent of the foreign government;
for each independent nation is supreme within its own dominions.?
But —

Consular Jurisdiction and Courts. — We have with some nations
treaties under which the consuls of each in the other’s territory
exercise limited judicial powers both civil and criminal.? Thus,
observes Mr. Lawrence, the editor of a late edition of Wheaton’s
“ International Law:”* «In the treaty of 1828, with Prussia,
art, 10,5 there is 2 pI‘OVlblOD, that the consuls, vice-consuls, and
commercial agents shall have a right, as such, to sit as judges and
arbitrators in such differences as may arise between the captains
and crews of the vessels belonging to the nation whose interests
are committed to their charge, without the interference of the
local authorities ; unless the conduct of the crews or of the cap-
tain should disturb the order and tranquillity of the country, or
the consuls should require their assistance. An act of Congress,
passed 8th of August, 1846, for carrying into effect the provisions
of this and similar treaties, gives authority to the Circuit and
District Courts of the United States, and the commissioners
appointed by them, to issue the necessary process to enforce the
award, arbitration, or decree of the consul.? A provision similar

to that in the treaty with Prussia is o be found in the 1Z2th art.

of the treaty of 1837, with Greece ; 8th art. of the treaty of 1832,
with Russia ; in the 9th art. of the treaty of 1846, with Hanover ;

Reg. ». Azzopardi, 1 Car. & K. 203, 2 2 Foster ». Glazener, 27 Ala. 391,

© Moody, 288 ; The Apollon, 9 Wheat. 362; 3 And see Dainese » Hale, 1 MacAr.

Req. v. Lewis, Dears, & B. 182, 7 Cox 86, reversed 8 Chic. Leg. News, 97. .

C. C. 277; Stat. Crimes, § 141; ante, 4 Wheaton Internationzl Law, 6th ed,

§ 115, oote, par. 9. 171, 172, note.  And see Ib. p. 185, 168.
1 Reg. v. Azzopardi, 1 Car. & K. 208, 2 ¢ 8 T. 8. Statntes at Large, 382,

gugilgr, 288; Reg. ». Zuiueia, 1 Car. & & 9 U. 8. Btatutes at Large, 18,
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and in the 1st art. of the treaty of the 3d of April, 1852, between
the United States and the Hanseatic towns.” !

§ 123. continued. — So “ the consuls of the Christian states of
Europe have, throughout the Levant, for centuries, exercised
jurisdiction over their countrymen, as well as over others under
their protection ; and controlled, to a greater or less degree, the
relations of the Franks with the people of the country.”?

Still ampler Jurisdiction. — By our treaty with China, and the
laws passed pursuant to it, we have over our citizens there almost
as complete and exclusive a government, with the necessary judi-
gial tribunals, as over the Distriet of Columbia at home? So
also has the British government over the uhjects of Great Britain
in China.t Other illustrations might be eited,? but these will give
form to the general idea; while persons seeking fuller information
will find it in other books. '

1IL Ezemptions of Persone within our Lerritorial Lumiis.

§ 124, Our Laws govern All. — In the United States, there are
few exemptions of foreigners from the duty of obeying our laws
while here; for, beyond provisions like those in the treaty with

1 See § and § U. 8. Statutes at Large, of wills, contracis, and other instruments
ut supra, and Treaties of United States, execated in presence of the consul; and

18564, p. 95. te the administration of the estates of
3 Wheaten International Law, 6th ed. their fellow-subjects, deceased within the
172, note. territorial limits of the consulate. The

8 Wheaton International Law, 6th ed
166, 173, note. :

4+ A curious illustration of this ap-
pears in the case of Hart v. Gumpach,
Law Rep. 4 1% C. 439, where, two British
subjects being in the employ of the Chi-
nese government, one of them was per-
mitted to maintain, in * Ler Majesty's
Supreme Court for Chinu and Japan,”
sitting at Shenglai, a suit against the
otlier for an alleged wrong done him by
the lutter in official acts performed in the
service of the Chinese govermnent!

5 ¢« Among Christian nations it [con-
sular jurisdiction] s generally confined
to the decision of controversics in civil
cages, arieing between the merchants,
seamen, and other subjects of the state,
in foreign countries; to the registering

resident consuls of the Christian powera
in Turkey, the Barbury States, and other
Mohammedan countries, exercise both
civil and criminal jurisdiciion over their
countrymen, to the exciusion of ihe local
magistrates and tribunals, This juris-
diction is ordinarily subject, in eivil
cases, to an appeal to the superior tribu-
nals of their own country. The eriminal
jurisdiction is usually limited to the in-
fliction of pecuniary penaliics; and, in
offences of a higher grade, the functions
of the consul are similar to those of a
police magistrate, or juge d’instruction.
He colleets the documentary and other
proofs, and sends them, together with
the prisamer, eg:} to his nwn couniry
for trial.” n International Law,
Gth ed. 166,
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Prussia before mentioned,! we have never permitted any foreign
laws to supersede our own, further than they are entitled to do
under the general law of nations.?

Exceptiona by Law of Nations. — To the law of nations every
government is bound to conform,® and every municipal statute is
construed as subject to the exceptions required by it! Let us
see what the exceptions are; or, in other words, in what cases
our laws do not operate within our own territory.

§ 125. Poreign Sovereign and Attendants. — First. If a foreign
friendly sovereign comes personally upon our territory, he has our
implied license exempting him and attendants from responsibility
to our laws. His sovercignty covers alike him and them and his
effects. And whether he is passing through our country, or
temporarily sojourning here, neither he nor they can be proceeded
against in our courts for any criminal act committed.’ ‘

§ 126, Bmbassador, &c. — Secondly. If the sovereign, instead
of coming himself, sends his embassador or other diplomatic
agent, such an agent occupies, concerning the exemption, the
place of his master. It protects him while coming, remaining,
and going ; aud, according to the hetter opinion, it also protects
one not sent to us, but passing through our territory, on his way
to or from another country.® The person of such a functionary,
his secretary, attendants, and retinue ; hiz house and household ;
his carriages, his couriers, and even his domestic 7 servants, —are
privileged. They cannot be arrested ; his house cannot be broken
open or entered, even under civil process (but he is not permitted
to furnish therein an asylum for persous not attached to him};
and neither he nor his is liable to our laws for crime.f The only
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remedy for his misbehavior is to discharge himi and send him
home.? '

§ 127. cContinued — (Conduct in Nature of Treason). — The gen-
eral law of nations seems to have excepted, out of the rule, the
extreme case of the minister’s having undertaken the death of
the sovereign to whom, or the overthrow of the government to
which, he is aceredited ; and to hoid, that for such an offence he
forfeits his protcetion, and the government menaced may proceed
against him in self-defence.? But our legislation provides, in the
broadest terms, that ‘““any writ or process” against a foreign
minister or other exempted person shall be void.® And all per-
sons who participate in violating thls provision are punishable.t
Yet,— *

Self-defence. — If a public minister assauits a citizen, the latter
is not debarred_the right of self-defence; he may repel force by
force.’

§ 128. AN Public Ministers — Secretary of Legation. — The im-
munity extends to every class and order of public ministers;®
including the secretary of legation, who, receiving his appoint-
ment directly from his government, carries ministerial dignity in
himself.”

§ 129. Consuis.— Consuls, being * commercial agents, appointed

1 Ante, § 122.

2 Post, § 134

3 Pollard » Bell, § T. B, 434, 437;
The Lo Louis, 2 Dods. 210, 251,

+ Bee ante, § 112, 115, note, par. 9;
also ante, § 121,

'3 1 Phillin. Tnt. Law, 864; Polson
- Law of Nations, 25; Wheaton Interna-
tional Law, 6th ed. 143, 146,

& Wheaton International Law, 6th ed.
801-304; Vattel Law of Natioos, b. 4,
§84; 1 Eent Com.88; Dupont v. Pichon,
4 Dall. 321.

7 United States ». TLafontaine, 4
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Cranch C.C.173. It would be a mis-
take to infer, from this case, that the
Supreme Court of the United States
vould take jurisdiction of a crime com-
mitted by the privileged person. Bee
the statate of 1789, c. 20, § 13, I Btats. at
Large, 80, and R. 8. of U. §.§ 687, See
also Who Privileged from Arrest, 1 Opin.
Att'y Gen. 26.

- & Vattel Law of Nations, b. 4, § 80-82,
117-124; 1 Kent Com. 38, 3% Wheaton
International Law, 6ch ed. 143, 284, et
#eq.; The State v. De La Foret, 2 Nott
& McC. 217; Respublica ». De Long-

champs, 1 Dall. 111; Bowyer Univeraal
Public Law,67; Schooner Exchange v,
McFaddon, 7 Cranch, 118,

11 Kent Com. 38, 88, “ The persen
effended may prefcr a complaint to his
own sovereign, who will demand for him
an adequate satisfaction from the minis-
ter’s master.” Vattel Law of Nations,
b 4, § 80,

2 Vattel Law of Nations, bh. 4, § 99—
101 Rex v, Owen, 1 Rol. 185. But see
Wheaton International Law, 6th ed. 255,
And zee Commonwealth ». Kosloff, 5 S.
& R. 645,

31 1. &, Stats. at Large, 117, act of
April 80,1790, ¢ 9,§25; R. 3. of U. 8.
§ 4063,

iIb, § 26; R. 8. of U. 8, §4064;
United States v. Benner, Bald. 284;
United States ». Liddie, 2 Wash. C. C.
206; United States o, Ortega, 4 YWash.
C. C. 831, And see Respullica » De
Longchamps, 1 Dall. 111 ; United States
», Hand, 2 Wash. C. C. 435.

% Vattel Law of Nations, b. 4,'§ 80:
United Btates v. Benner, United States
p. Liddle, 2nd United States ». Ortega,
fupra.

¢ ¥attel Law of Natmns, b. 4, § 60
74; 1 Kent Com. 39,

7 Vattel Law of Nations, b, 4, § 122
Ex parte Cabrera, 1 Wash. C. C. 232,
And see United States ». Benner, Baid.
234 ; Respublice v. 13 Lopgchamps, 1
Tall. 111, A secretary of legation, in
charge of the executive of the legation,
under directivpn of the minister plenipo-

‘tentiary, and acting s chargd daffaires

in the latter’s absence, ja, within 7 Anne,
¢ 12, ““a public minister of a foreign
prince,” entitled to the privileges of an
embassador ; and it appears that he does
not lose Lis protection in the courta by
engaging in trade. Taylor v. Best, 14
C. B. 487, 28 w J. x.8 C. P 89 18
Jur. 402, 2b Eng. L. & Eq. 383,

17
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to reside in the seaports of foreign countries, with a commission
to watch over the commercial rights and privileges of the nation
deputing them,”? do not enjoy this immunity? And «if any
consul be guilty of illegal or improper econduct, he is liable to
have his ewveguatur, or written recognition of his character, re-
voked, and to be punished aceording to the laws of the country
in which he is consul ; or he may be sent back to his own country,
at the discreion of the government which he has offended.”?
He is, in general, as to both civil and criminal affairs, « subject
to the local law in the same manner with other foreign residents,
owing a temporary allegiance to the state.” 4

§ 130. Poreign Friendly Army — Armed Vessels, — Thirdly. The
sovereignty of every country goes with its army and navy. There-
fore, if an armed vessel of a foreign power enters our waters
peaceably, or lies peaceably at our wharves, we ¢xtend to it by
implication the exemption from our laws® And the same princi-
ple applies where we permit a foreign army to pass through our
territory. But— '

Forelgn Merchant Shkip. — A foreipn merchant ship coming
within our harbors is subject to our local jurisdiction, the same
as any foreign private person,® except where we may have agreed
otherwise by treaty.”

§ 131, Enemies in War. — Fourthly. When war comes between
sovereign powers, the men who compose the respective armies are
not deemed eriminal for what they do in the heat and conflict of
battle; ® or, in general, for belligerent acts.? On a like principle,
Mr. Wheaton even lays it down, that —

Privateer Depredating on Wrong Nation. — “ The officers and crew
of an armed vessel, commissioned against one nation, and depre-
dating upon another, are not liable to be treated as pirates in

1 1 Kent Com. 41, 8 The Constitution, 4 P. T). 30,

2 Wheaton International Law, 6th ed.
304; 1 Eent Com. 44; United States ».
Ravara, 2 Dall. 207, 289, note ; The State
v. De La Foret, 2 Nott & MeC. 217; Com-
monwealth v, Kosloff, 5 8. & R. 545.

2 1 Kent Com. 43, See Respublica r.
De Longchamps, 1 Dall. 111.

4+ Wheaton International Law, 6th ed.
805; Flyun v. Stoughton, 6 Barb. 115
See further, as to the office of consul,
Robson v». The Huntress, 2 Wal Jr. 69;
The Adelph, 1 Curt. C. C. 87,
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8 United States ». Ditkerman, 92 U. 8.
520; Schooner Exchange v. McTaddon,
T Cranch, 116; as to which see the San-
tissima Trinidad, 7 Wheat. 283.  And see
Polsen Law of Nations, 25; Wheaton In-
ternational Law, 8th ed. 144,

T Ante, § 122.

§ 1 Hale P. C. 59; and the authorities
cited in the next seetion.

¥ Commonwealth ». Holland, 1 Duvall,
182. See The Btate p, Cook, Fhiilips,
635,
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thus excecding their authority. The state by whom the commis.
sion is granted, being responsible to other nations for what is
done by its commissioned cruisers, has the exclusive jurisdiction
to try and puunish all offences committed under color of its
authority.” !

§ 132. Hostile Acts in Peace — In War. — In principle, but per-
haps not certainly on judicial authority, if a foreigner who is not
a spy,? or within the same reason, comes here during either peace
or war by commarid of his sovereign, with whom in times of peace
we maintain diplomatic relations, and upon our territory commits
any wrong, our courts are not to pursue him as for a crime, but
we are to look for redress solely fo his sovercign. All admit this
to be so, if the two nations are at war; but it must be so also
while they are in other respeets at peace. One reason is, that, as
the subject acted under compulsion from the highest earthly power
above him, he should be permitted to set up this compulsion in
excuse, on the ground of necessity, —a reason, however, which
might not be quite conclusive alone. Another is, that, as in all
crimes the government is the party offended,? it should not seek
a double redress, both of the immediate offender and of the sov-
creign who commanded him, but suffer the greater to absorb the
less; for this is a widely different case from those ordinary ones
in which the principal and his agent are alike punishable. DBut
ihe controlling consideration is, that, if we first take our full re-
dress, according to the measure which our law deems proper for
the offence committed, out of the servant, we have no claim left
to present to his master; or, if we have, still such a proceeding
would embarrass the settlement with the master. An immense
public evil would thys be dome; while the philosophy of the
criminal law is, that no man shall receive punishment, however
he may merit it, unless it will promote the public good.t

Hostile Act not commanded, but afterward ratified. — By such
reasoning we may carry the doctrine to the extent, doubtful on
more general principles pertaining to the criminal law and to the
sovereignty of mations, that, if the foreign subject acts under
color of authority from his government, or in its name expecting
his doings will be approved at home but without authority in

1 Wheaton International Law, 6th ed. 3 Ante, § 32.\
184, 4 Post, § 200-211.
? Yattel Law of Nations, b. 3, § 179.
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fact; still, if his government afterward adopts his act, he is to
be held exempt in the same manner as if he had originally pro-
ceeded under command from his sovereign. Our jurisprudence
furnishes some analogies for the latter doctrine;! and, on the
whole, it seems to be just; though it is a little exceptional to
suffer any action of a foreign power to defeat the operation of our
law after it has once attached.? But—

Our own Citizen. — One of our own citizens cannot set up, in
this way, foreign authority in excuse for the violation of our law.?

§ 133. Further of the Reason.— Practical views of just states-
manship render the foregoing doctrine imperative. If we were
to punish the agent of the foreign government, it would follow,
that, should a technical difficulty in making proof, or any other
technicality, or any confusion or perverseness of the jury, pro-
duce the acquittal of the agent in the eourts, our government
must deem the alleged injury not to have been done. And the
settlement of a grave international wrong would thus be com-
mitted, in the first instance, not to the head of the government,
but to a judge of perhaps inferior jurisdiction, and twelve men
casually drawn to serve as petit jurors, — a result contrary to the
entire framework and spirit of every well-organized government ;
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and, in our case, contrary to the national Constitution, which in
effect leaves such things with the President and Senate, or, in
some circumstances, with the entire national legislature. For
the proposition is too plain for doubt, that no executive would be
justified in assuming the fact of a particular violation of law, if
the accused person had been tried by a court of the executive’s
country, and by it pronounced innocent.

§ 134, Our Liaws bind and protect All. ~ Subject to the excep-
tions enumerated above, which severally rest on peculiar reasons,
the doctrine is general, that our laws bind alike all persons,
natives and foreigners, found within our territory.! On the other
hand, also, they equally protect all ;2 and thus, —

Killing Alien Enemy. — If, even in time of war, an alien enemy
comes here, it is murder to kill him, except in the actual heat and
exercise of war3 If he submits, and lays down his arms, his life
must be spared.t . '

§ 185. Arrest and Surrender of Fugitives — (Effect here of unlaw-
ful Arrest abroad).— A foreign power cannot carry away s fugi-
tive from its justice found within our territory ; for the arrest
would be an unwarrantable interference with the local sovereignty
of our government.® Yet the fugitive himself, arriving home,
could not there so take advantage of the unauthorized proceeding

1 Case of Thorshaven, Edw. Adm.
102, 108; The Emulous, 1 Gallis, 663,
6% Vattel Law of Natiena, b. 2, § T4

2 This question was drawn into very
full discussion, in 1841, in the ecase of
Alexander McLeod, a British subject,
jndicted in the Btate court in New York,
for the murder, in 1837, of Amos Durfee,
an Amecrican, in Niagara County. The
homicide was committed in the execu-
tion of military orders, during a rebel-
lion in Canada, The defenduant, with
othiers, had come over the river to de-
stroy, on the Awmerican side, a steamboat
‘supposcd to be employed in carrying aid
to the rebels; and, in the couarse of the
iransaction, Durfee lost his life. The
DBritish government approved the act,
and demanded the release of her subject.
The Amcrican government conceded,
that, after this approval, the defendant
could not be convicted ; buat maintained,
that the discharge must come from the
conrts, not from the executive autharity.
The Supreme Court of New York, on the

80

contrary, held, that these facts together
would furnish no defence for the pris-
oner; but the decision did not give uni-
versal satisfaction to the legal profession.
The defendant was finally acquitted or
the fasts. I'cople » MeLeod, 1 Hill,
N. Y. 877, 25 Wend. 483 (where the cor
reepondence between the two govern-
ments i3 given in the notes): McLeod's
Trial, by Gduld, pamplilet. For the cor-
regpondence between Mr. Webster and
Lord Ashburton, see § Webster's Works,
247. And for reviews and discussions o
the case, gee 4 Law Reporter, 169; 20
Wend. 662; 3 Hill, N. Y. €35; 1 Am.
Law Mag. 248, See also Commonwealth
v, Blodgett, 12 Met. 68; Maisonnaire v,
Ecating, 2 Gallis. 325, 335 ; Suits against
Foreigners, 1 Opin. Att’y Gen, 45, 46;
Aections against Foreigners, 1 Opin. Att’y
Gen. 8l ; Baron r. Denman, 2 Exch. 167}
FPhillips v. Eyre, Law Rep. 6 Q. I3. 1, 24

% United States r. Pirates, & Wheat.
184, And see The Santissima Trinidad,
7 Wheat. 283,

ag to have the prosecution against him dismissed® We may,
perhaps, surrender such fugitives if we will ;7 though the gov-
ernor of one-of our States has not the authority, derived solely
from his office ;¥ neither, it appears, have our courts.? Indeed,
the whele question of the surrender of fugitives to foreign powers

11 Eent Com. 36: 1 Hale P. C. 59;
Adams v People, 1 Comst. 173; People
v. McLeod, 1 Hill, N. Y. 337, 408, 423;
Rex ». Delamotte, 1 East P. C. 53; ante,
§ 14

2 The State v. Jones, Walk, Missis, 83.

% 4 Bl. Com. 198; 1 East P. C. 227.

* Vaitel Law of Nitions, b. 3, § 149,

& People ». McLeod, 1 Hill, N. Y. 377,
25 Wend. 483, 581; ante, § 119. See
Church v. Hubbart, 2 Cranch, 187. And
80 the sheriff of one State cannot pursue
into and retake in another a person who
has escaped from his custody. Bromley
v. Hutclina, 8 Vt. 194,

§ Ex parte Scott, 4 Man. & R.361,9 B. 2 Brock. 493.

VOI. 1, 8

& C. 448; The State ». Smith, 1 Bailey,
283; The State v. Brewster, 7 Vt. 118,
121; Crim. P'roced. 1. § 224 8,

¥ Mure r. Kaye, 4 Taunt. 34, 43; Rex
v Kimmberley, 2 Stra. 848.
- & Ex parte Holmes, 12 Vt. 631. In
Holmes ». Jennizson, 14 Pet. 540, the ma-
jority of the court were of opinion, that
the governor cannot do so, even if he has
the authority of State law; hecanse the
Constitution of the United States impli-
edly forbids. “ The power,” said Taney,
C. I, "is a part of the foreign inter-
conrse of this oguntry.”

3 Case of Jz& Ferreira dos Santos,
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pertains, not to our States, but to our national government.! But
whether on general principles of international law we should .in
any case make the surrender, is uncertain ;3 the doctrine of our
tribunals, established after some conflict of opinion, seems 1o be,
that we should not® Yet we have treaties with most fereign
governments, under which, in cases and circumstances therein
mentioned, we give up the fugitivest

As between our States. — Likewise between the States, the Con-
stitution of the United States requires the gurrender of fugitives
from justice,on demand of the executive of the State whence they

escaped.®

IV. Acts punishable both by our Government and & Fo&eign one,

§ 136. Same Act an Offence against both. — It is evident, on con-
sideration of what is set down in the foregoing disenssions of this
chapter, that, under various circumstances, the same act of wrong
may be a violation of the laws and a disturbance of the peace of
cach of two distinet governments. Whether both will punish it,
is & question for another cennectionS But,— - . .

Qur Government punish, if other does not.— Though an act of
wrong is properly punishable by another sovereignty, yet, if the
other does not punish it, this liability to punishment abroad fur-
nishes no good reason why we should not pursue the offender for

violating our laws. .
§ 137. Larceny of the same Goods within two Jurisdictions :—

Distinct Larcenies of same Goods. — Larceny may be committed

ﬁ.ny number of times of the same goods.? _ _
Punishable where oommitted — And this offence, liks every

1 People ». Curtis, 50 N. ¥.521; In & Ag to which see Jones v. Van Zandt,
re Vogt, 44 How. Pr. 171. 5 How. U. 5. 215; Commonwealth ».

2 Wheaton International Law, 6thed. Tracy, & Met. 536, 550 ; United States v.
176. Smith, 4 Day, 121; The State o. Howell,
* Wheaton International Law, 6thed. R. M. Charl. 120; The State v Loper,
177; 1 Kent Com. 36, 37, and notes; @a. Decis. part ii. 83: The State v. Al
Commonwealth » Deacon; 10 5. & R len, 2 Humph. 258; Matter of Fetter, 3
126 ; Ex parie Holmes, 12 Vt. 8315 Case Zab. 811. See slso Crim. Proced. L
of Jose Ferreira dos Bantos, 2 Brock. 493, § 2192245,

¢ Wheaton, ut supra; British prison- ¢ Post, § 988 et seq. -
ers, 1 Woodb. & M. 66; In re Metzger, 1-Ante, § 115, note, par. §; Vol. B
1 Barb. 248, 1 Parker C.C. 108; In re § 781, 789, 880,
Heilboun, 1 Parker, C. C. 429,
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?ther, is punishable in the jurisdiction where committed ; yet not
in any in which it i3 not ecommitted. ’

What results from this. — From these two propositions, each of
which is axiomatic, we derive the answer to a question which has
gre'atly. vexed our tribunals. It is, in the misleading form in
which .1t is generally put, whether, if a man commits larceny of
goods.m one country, or in one. State of our Union, and carries
them into another country or State, he can be convicted of lar-
-ceny of them in the Iatter locality, in analogy to the rule which
ho'lds ‘where goods are stolen in one eounty, and conveyed by the
thief into another one, within the same Stated Now, this- form
of tt!e' question, being the common form, betrays the, misappre-
hension out of which the differences have arisen. Our courts
cannot punish offences against a foreign government ; neither
can & man excuse himself for a criminal act done here, by alleg-
ing that he did the like clsewhere. From which propositions we
con(.zlude, that, as a question of principle, a man can neither be
p}mmhe-d nor escape punishment for a larceny here, by reason of
his having committed larceny of the same geoods also in another
State or country. ' ’

§ 138 Larceny abroad not punishable at Home, — Therefore
when, in a Pennsylvania case, the jury found, “ that the defend-
axft f]id feloniously steal, take, and carry away the geods . -
within the State of Delaware, and that he brought the same mto
the i:ity of Philadelphia, within the jurisdiction of this court,”
th-e judges properly refused to pass sentence on the verdict? A
tribunal in Pennsylvania cannot punish a man for a theft in Dela-
ware. But, —.

Larceny at Home punishable. — On a proper indictment,
facts would have justified the jury in ﬂpndli)ng, had they chfféﬁff
that the prisoner stole the goods in Pennsylvania. Always Whel;
a man h.as with him property in the State where any legal i;quiry
concerning it arises, the courts look into the legal relation he
sustains to it there; if he stole it in another State, he has not
even the right to its custody in the new locality ; and the rule of
larceny is, that, when a man, having in his mind the intent to
steal, .ma.kes any removal or carrying away of goods to the custod;
of which he has no title, he commits the criméy d

T Crlm H
. Proced. 1. § 59, 60; II. § 727~ 61'; Simmons . Commonwealth, 5 Binn
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§ 189. Compared to Larcenies of same Goods In twa Counties. —

The question now ander discussion differs, in one aspec.t, Efrom

that of goods stolen in one county and conveyed b?r t?xe thief into

another in the same State. In another aspect, it is the same.

There can be no conviction for any offence, except on propf o?": 1.ts

complete commission within the county} If the first tefkmg is in

the same State, but in another county, this fact appearing a.t the

trial shows the relation of the thief to the goods to be felonious;

hence an inference of theft in the second county proceeds from
the mere added fact of a possession there. Yet where the first
taking is abroad, no such inference can be drawn from the' mere
possession ; while, if inquiry establishes also a trespass In our
State, then the fact of there being in the possessor here no right
to the possession, to the custody, or to any hand.hng whatever of
the goods, added to proof of intent to appr(?prlat:e th.em wrong-
fully here, with a knowledge of the ownership jbemg in anofher,
establishes the full offence. This is not convicting one here ff)r
what he did abroad, but for his felonious aet, on our ow'n soil,
against our own laws. Qur courts cannot _ignore t'he existenco
of the property here, or the relation sustained t? it by the de-
fendant here, or the irespass committed upon it here, or the
felonious intent which here existed. And to let hi-rn go free of
punishment for the felony which he has committed a,ga%nst our laws
because he had before committed a similar felony against the lazws
of another country is to suffer foreign laws to suspend the action
of our own.

§ 140. Poreign Laws not suspend ours — Further Reasons. — 'I:‘ho
proposition, that a man is to escape punishment for the' vlolajomn
of our laws because he first violated those of & f(jrelgn eoun-.
try, is absurd in itself, and mischievous in its prac-tlcal applica-
tion. Nothing is plainer than that, when a man s found he?:e
with property, our courts will inquire after 'the- owner of .11?,
equally whether such- owner is alleged to .be 2 forel'gner oT 2 c}:it]-
zen, present personally, or absent. Nothing is plainer than t a’t
our courts will protect the rights of property, equally whether it
is in the owner’s grasp, or wrongfnlly in the grasp of a felon.
And no principle in the law of larceny is befter establlshefl, ag
general doctrine, than that any physical removal, howev_er s].lg-ht,
of the entire physical thing alleged to be stolen, to which thing

* Crim, Proced. L § 54.
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the remover has not the right of possession, though he has it law-
fully or unlawfully in ecustody, is, where the felonious intent
exists, larceny. If, therefore, the complete offence is not com-
mitted here, by one bringing here from a foreign country personal
goods which ho has there stolen, using them here as his own,
and meaning at the same time here to deprive the owner of his
ownership therein, then is it impossible for any man, under any
circumstances, to do acts completely falling within all the descrip-
tions and definitions given in the books of this offence.!

Another View, — There is another path throngh this discussion,
conducting to the same end. Though our courts are not per-
mitted to recognize a foreign larceny, and punish it, they can take
cognizance of a foreign civil trespass to personal goods ; and, if
they obtain jurisdiction over the parties, they will redress the
wrong done in the foreign country. The method under the com-

mon-law procedure is by the familiar transitory action of trespass.?

1 In The State v Bennett, 14 Iowa,
479, the court affirms both the reasoning
of these sections and the conelusion to
which it conducts. 8o also do the courts
in Ferrill ». Commonweslth, 1 Duvall,
153; Watson ». The State, 38 Missis.
593 and The State v Newrman, 9 Nev.
48. And aee Gravez r. The State, 12
Wis. 691, Axiomatie Propositions. —
There are, in the law, propesitions which,
to minde accustomed to legal investiga-
tion, are so much in the nature of axio-
matic truths that to be stated is equiva-
lent to being proved; and one whoe an-
nounces such a proposition knows, on its
announcement, that it will work its way

~ against all ppposition, and any amount

of venerable authority, as surcly as the
electrie forces will, when the conditions
have matured, part the clond. The fore-
going propositions of my text are of this
sort. When, therefore, in preparing the
first edition of this work, I discovered
that ail the cases discussing this snhject
had proceeded on inadequate views of
the prineciples involved; perceiving the
axiomatic nature of the foregoing propo-
sitions of my text, I said to myself, “ T
will*make this gimple statement of the
true principleg, and thus the conflict will
be ended.” Having done so, I observed

the cases afterward decided on this sub-
ject, to discover whether the prediction
was yet verified. Case succeeded case
in the eame eclipse of the judicial under-
standing which had prevailed befoze;
each containing. indubitable internal evi-
dence that the judges had not looked
inte my book upon the subject. And it
wag not until I came to prepare the
fourth edition that I wae able to cite any
one case decided by judges whoe had seen
the views thus presented. The result
could not, in the nature of tlings, be
otherwise than as anticipated. In nu-
merous instances of axiomatic views pre-
sented, differing fromm what had been

- Dbefore entertained, I have witnessed the
_like result; and, indeed, I never knew

the instance wherein any competent law-
yer or judge withheld hia assent from a
truth of this sort, qfer & had been so0
brought to his mind that he really understood
t. Not all the law can thus be reduced
to axiomatic propositions ; but such of i
as can, is as absclutely certain to gain in
the end the assent of the entire legal fea-
ternity as if it were a demonstrstion in
geometry.

2 Mostyn o\ Fabrigas, Cowp. 161;
Glen v, Ilodges, ¢ Johns, 67.
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Now, in every larceny there is a civil trespass, a3 well as a crimi-
nal ope.! ‘This civil trespass, when committed abroad, our courts
ean recognize, and praetically enforce rights growing out of it, to
the same extent as if done on our own soil. So much is settled
doetrine, about which there is no dispute. It is equally settled
doctrine in larceny, that, if one has taken another’s goods by a
mere civil trespass, even though it was unintended, then, if find-
ing them in his possession the intent to steal them comes over
him, and with such intent he deals with them contrary to his
duty, this is larceny2 Applying these two plain doctrines to the
present case we have the result, that, where a thief brings goods
from a foreign state into ours, our eourts are required to look
upon him as a trespasser ; and, when he commits any asportation
of them here, such as he necessarily did in bringing them across
the territorial line, the intent to steal impelling him, they should
regard him as a felon under our laws.?

§ 141. How in Anthority. — When we turn to the authorities,
we find that they have not always proceeded on the principles
thus stated. In an old English case, where goods seized pirati-
cally on the ocean were carried by the thief into a county of Eng-
land, the common-law judges refused to take cogmizance of the
larceny, and committed the offender to answer to the admiralty ;
« beeause,” said they, *the original act, namely, the taking of
them, was not any offence whereof the common lsw taketh

CHAP. V1.] UNITED BTATES AND FOREIGN NATIONS. §141

knowledge ; and, by consequence, the bringing of them into a
county could not make the same felony punishable by our law.” !
And the doctrine has been since applied, in England, to goods
gtolen both in other parts of the king’s dominions? and in foreign
countries.3- This doctrine has been -followed by the courts of
New York! New Jersey,® Pennsylvania,® North Carolina,” Ten-
nessee,’ Indiana? Louisiana,® and Nebraska.! It has been dis-
carded, and the opposite ® held in Connecticut,’® Vermont,'
Maine,5 Mississippi,’® Iowa,”” Kentucky,”® Nevada," Nlinoig,?®
and Oregon?l In Massachusetts, the court discarded it also,
holding defendants liable where the original larceny was in an-
other of the United States ;2 but afterward, 'where it was in one
of the British provinces, the conviction was overthrown,® —a
distinction “which the Maine tribunal has refused to recognize,
deeming it without foundation.® So, in Ohio, a conviction was
sustained where the original taking had been in another State of
the TInion, 2 but reversed where it had been in Canada.® The
rale which holds the-offender guilty in the State to which he
brings his stolen goods has likewise been prescribed, by statute,
in New York ¥ since the before-mentioned adjudication was made ;

1 Poat, § 264, 267, 268, 271,

2 Vol. IL § 8395.

% The case of Stanley v. The State, 24
Ohio State, 166, decided in 1878, holds,
that it is not larceny in Ohio to steal
govds in Canada and bring them inio the
State. The court was referred to the

" diseussion of this subjeet in my fifth edi-
tion ; and, when I first partly read the
case, 1 thought that the learned judge
bad made himself acquainted with my
views, and, dissenting from them, had
set himself to answéring them. But, on
looking at it further, I discovered to my
regret that be had not. It is much io be
desired, that, when a court suffers a text-
book to be cited, it should look into the
author's views, Then, if they are dis-
vovered to be unsound, the learned judge
san explain wherein, others will be put
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on their guard against a seducing error,
and the cause of juridical truth will be
promoted. “Xi is conceded,” said Me-
Tivaine, J., “ that, in order to conviet, the
jury must have found that the goods
were stolen by the defendant in the do-
minion of Canada, and carried thence by
him to the State of Ohio,” Therefore
we gee that the case had been unfortu-
nately argned. I cannot imagine how
any counsel could have made such a. con-
ceasion. After this, one cannet blame
the court, however it may liave drified
The reasoning of the learned judge is, at
its prineipal points, based on misappre-
hensions of the law of larceny. I waa
about to show this; but I see it would
make my note long, and, on the whole,
it may not be necessary.

I Butler's Case, cited 13 Co. 68, 3 Inst..
118. Aund see Reg. v. Wallace, Car. &
M. 200, .

% Rex v, Anderson, 2 East P. C. 772;
Rex v. Prowes,- 1 Moody, 349.

% Reg. v. Madge, 9 Car. & P. 20; Reg.
v. Debruiel, 11 Cox C. C. 207.

% People v. Gordner, 2 Johns. 477;
People v. Schencl, 2 Johns. 479. See
People v. Burke, 11 Wend. 129,

& The Btate ». LeBlanch, 2 Vroom,
82 i

§ Simmons ». Commonwealth, 5 Binn. -

617.
1 The State v. Brown, 1 Hayw. 100.
8 Simpson ». The Btate, 4 Humph.
456, 459,
% Beal v. The State, 15 Ind. 378,
5 10 The State v. Reonnals, 14 La. An,
78.
-1t People v. Loaghridge, 1 Neb. 11.
2 Ante, § 187. :
13 The State ». Ellis, 8 Conn. 185; The
Btate ». Cummings, 38 Conn. 2680.
4 The State v. Bartlett, 11 Vt. 650

‘436

13 The State ». Underwood, 40 Maine,
181.

16 Watson p. The State, 36 Missis. 553;
ante, § 140, note. )

11 The State ». Bennott, 14 Towa, 479;
ante, § 140, note. :

18 Ferrill z. Commonwealth, 1 Duvall,
153 ; ante, § 140, note.

¥ The State v. Newman, # Nev. 48
ante, § 140, note.

2 Myers v. People, 26 I 173.

2 The State ». Johnson, 2 Oregon, 115

. Commonwealth » Culling, 1 Maes
118 ; Commonwealth ». Andrews, 2 Masa
14 ; Commonweaslth ». Rand, 7 Met. 475,
477 ; Commonwealth v. Holder, % Gray, 7.

% Commonwealth @ Uprichard, 3
Gray, 434,
© 24 The State ». Underwood, supra.

-2 Hamilton ». The State, 11 Ohio,

2 Stanley v. The State, 24 Ohio State,

166 ; ante, § 140, note.
1 People ». Burke, 11 Wend. 129.
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also in Alabama,! Missouri,2 Kansas,? Michigan,® and some ‘other
States.’ :

§ 142, Further of the Doctrine. —And it is remarkable, that, in
all the discussion which this question has received, the precise
aspect of it presented in the foregoing sections had, until the
cases mentioned in a note to the section before the last occurred,
Leen no more than indistinctly shadowed ; while evidently the
view there taken places it, to one familiar with the principles
governing the offence of larceny, beyond deubt. Yet where this
view has partially appcared, the objection seems to have arisen,
that it renders the prisoner liable to be twice convicted and pun-
ished for one offence, in violation of the spirit of the common law ;
but this objection is without weight. The common law either
admits of two convictions in such a case, or it does not; if it
does, there is nothing in the objeetion ; if it does not, then the
first conviction, in whichever locality it takes place, may be
pleaded in bar of the second. The common law, however, knows
no such plea in defence of a prosecution as liabdlity to indictment
elsewhere.®

§ 148. Other Offences: —

In General. — And the doctrine may be laid down generally, in
respect to States, as to eounties, that, if a complete offence is
committed in the locality of the prosecution, quite immaterial is
it what is done or attempted in a foreign locality.” Thus, —

Duel, — A challenge here to fight a duel in another State

1 The State v. Seay, 8 Stew. 123; The
State ». Adams, 14 Ala, 486; Murray 2.
The State, 18 Ala. 727 ; La Vaul », The
Stute, 40 Ala. 44,

2 Hemmaker ». The State, 12 Misso,
463; The State ». Williams, 35 Misso.
224, )

& McFarland ». The State, 4 Kan. 68.

¢ Morissey v. People, 11 Mich. 827;
People v. Williams, 24 Mich. 156.

6 And see Fox ». Ohio, 6 How. U. 8.
410, 434; United States v Pitman, 1
Sprague, 197; The Btate ». Btimpeon,
© 45 Maine, 608; Henry v. The State, 7
Coldw. 831.

¢ Ag to the form of the indictment,
nee Crim. Proced. IT. § 727-729.

7 And see, as illustrating the general
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doctrine, Commonwealth 2, Cone, 2 Mass.
132; Commonwecalth ». Judd, 2 Mass.
329: Commonwealth v. King, 1 Whart.
448; The State v. Carr, 5 N. H. 367;
People v. Babcock, 11 Wend. 586 ; Rex
v, Dick, 1 Leach, 4th ed. 68; Rex « Kirk-
wood, 1 Moody, 811; Johuson v. People,
4 Denio, 364; Rex » McKay, Russ. &
Ry. T1; Rex v. McKeay, 1 Moody, 130;
Commonwealth v. Hensley, 2 Va. Cas,
149; Cummings ¢, Commonwealth, 2 Va,
Can. 128; People v. Crmsar, 1 Iarker C.
(. 646 ; Morgan ». Pettit, 8 Scam. §29;
The State v, Haskell, 383 Maine, 127,
People v. Burke, 11 Wend. 129; Lewis v,
Commonweulth, 2 8, & R. 551 ; Peopie ».
Flanders, 18 Johns. 164.
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is indictable, the same as if the duel were to be fought
here.!

Blow and Death in Homicide, — It has indeed been held by some
tribunals, as we have already seen,? that, when a blow is inflicted
on the high seas, and death follows on land, or in one State and
the person expires in another, there can be no indictment for the
murder as committed in the former place ; but even this doctrine,
which we also saw does not rest well on principle, proceeds sim-
ply on the error, that the murder s not complete where the blow
is given.

§ 144. Conclusion, — Thus we have embraced, within a single
chapter, many questions of vast magnitude and immense national
importance. Some of them are more fully discussed in the works
on international law ; but, in this briefer view and simpler picture,
what is most material appears, and, it may be, more distinctly
before the eye of uninformed readers than where separated over
wider spaces and enveloped in superfiuous words.

1 The State v. Farrier, 1 Hawks, 487; The State ». Taylor, 1 Tread. 107, 8 Brev.
243. :
2 Ante, § 112-116.
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CHAPTER VIIL.
- JURISDICTION AND LOCAL LIMITS OF THE STATES.

§ 145. Outward Boundaries. — We have already considered the
boundary lines of the United States, viewed as one nation.! The
outward boundaries of the States on the borders are coincident
with these.2

§ 146. counties. — States are divided into counties. A State

may have portions of its territory not within any county, though -
it has the right?® to extend its county lines over the whole.

Thus —

County Lines on the Sea. — On the seaboard and against the
open sea, a county, at common law, reaches only to the water-
margin, and there the line pulsates in and out, with the ebb and
flow of the tide ;* while, as we have seen the territory of the
State, and consequently its territorial jurisdiction, reach beyond
low-water mark to the distance of a marine league. But at points
where the sea puts up inland, the rule is different; for arms of
the sea, as rivers, harbors, creeks, basins, and bays, so closely em-

braced by land that a man standing on the one shore ean reason- .

ably discern with the naked eye objects and what is done on the
opposite shore, are within county limits.® And it is not material
to this rule, whether the shore is main-land or island.

§ 147. Boston Harbor.— On this principle, the harbor of Boston,
enclosed by numerous islands with narrow straits between, helongs

CHAP. VIL] JURISDICTION AND LIMITS OF THE STATES.,  § 149

to the county of Suffolk, in which Boston is situated. Yet the
precise limits of the county outward appear not to be settled.!
«Upon the evidence before me,” said Story, J., “I1 inecline
strongly to the opinion, that the limits of the county of Suffolk,
in this direction, not only include the place in question {between
Lovel’s Island, George’s Island, and Gallop’s Island], but-all the
waters down to a line running across from the light-house on the
Great Brewster to Point Alderton. In the gense of the common
law, these seem to me to be the fauces terre, where the main
ocean terminates.”

§ 148, Statutes as to Counties on the Sea. — In New York, 3in
Virginia,* and in some other States, there are statutes by force of
which the counties are made to extend seaward as far as the State
lines reach.

Long Island Sound. — Long Tsland Sound is 1101: a pa.rt of the
State either of New York or of Connecticut.® But—

Islands — Goose Island. — The islands adjacent the Connecticut
shore belong to this State. .Among them is Goose Island, in Long
Island Sound.®

§ 149. County Lines between' Shores, — It seems to be the doc-
trine in England, that, if there are tide waters between two
shores, and .the land on both sides belongs to the British crown,
and the waters themselves are within British territorial jurisdic-
tion, the counties extend over these waters.” In such a case,
should there be counties on the opposite sides of a channel,
doubtless the line between them will be the middle of the chan-
nel.?

. On our Great Lakes. — And probably the ordinary common-law
rule, as to the bounds of counties on the sea, does mot apply to
our great lakes;® so that over them the counties extend to the

1 Ante, § 102-108,

? United States p. Bevans, 3 Wheat.
836; Commonwealth », Peters, 12 Met.
387, 3%4; Commonwealth ». Alger, 7
Cush. 53, 81-83; FPollard v. Hagan, 3
How. U. 8. 212 ; People v. Trler, 7 Mich.
161 ; The Martha Anne, Olcott, 18. And
see Neal v. Commonwealth, 17 8. & R.
67; The State ». Cameron, 2 Chand. 172;
Smith ». Maryland, 18 Ilow. U, 8. 7L

¥ See post, § 149,

4 Constable’s Case, & Co. 1068a, 107a;
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8 TImst. 113; 2 Hast T, C. 803; 1 Gab.

Crim. Law, 815; 2 Hale P. C. 17, 20; 2

Hawk. P. C. 6th ed. c. 9, § 14; United
States v, Grush, 5 Mason, 200. Bee Heg.
v. Gee, 1 Ellis & E. 1068,

& Ante, § 104,

§ 2 East P. C. 805; 1 Gab. Crim. Law,
815; Rex v. Bruce, Russ. & Ry. 243, 2
Leach, 4th ed. 1008, And sce Rex w.
Soleguard, Andr. 231, 234; Divect U. 8.
Cable Co. v. Anglo-American Tel. Co. 2
Ap. Cas. 304

1 Cpmmonweanlth v. Peters, 12 Met.
887 : United States v. Grush, 5 Mason,
290 ; United States ». Bevans, 3 Wheat.
336,

3 United States v. Grush, § Mason,

| 290, 302

2 Manley ». People, 8 Seld. 205; Peo-
ple v. Wilaon, 8 Parker C. C. 199.
. 4 Commonwealth v, Gaines, 2 Va. Cas.
172

& The Elizabeth, 1 Paine, 10; The
Martha Anne, Olcott, 18. And see fur-

ther, a8 to this matter in New York, Peo-
ple », Wilson, 3 Purker C. C. 108; Stry-
ker v. New York, 19 Johna. 179.

¢ Keyser ». Coe, 9 Blatch. 32, 87
Conn. 597.

7 Reg. v. Cunningham, Bell C. C. T2
I understand the doctrine of the text ta
be deducible from this case, though it ia
not therein stated in exact words.
- B Ante, § 103 post, § 160

% Ante, § 105, 108 ; post, § 178, 178
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limits of the State.! In New York, those bordering on Lakes
Ontario and Erie reach, by statutory direction, to the division line
between the United States and the British dominions.

§ 150. Line between States. — The line between two States is
generally an easy fact to determine if the place be land. If it be
water, doubtless the rule which runs it in the middle of the stream?
will commonly prevail. But—

Ohio River — (Kentucky and Ohio). — The Qhio River, where it
flows between Ohio and Kentucky, is all within the Iatter State;
and Ohio extends to the ordinary low-water mark on her side of
the stream.?

Hudson River — {New ¥ork and New Jersey ). —In hke manner,
the exclugive jurisdiction over the waters of the Hudson, where
they divide the States of New York and New Jersey, is in the
former State.t

Potomao — Chesapeake. — * By the charter of Maryland, the
Potomae River to its mouth belonged originally to Maryland ;
and by the charter of Virginia, the Chesapeake from its mouth
to the mouth of the Potomac belonged originally to Virginia.
The Compact of 1785 gave a right in common to both States to
the river and the bay.” 8

§ 151. States in own Territorial Limits. — The jurisdiction of a
State is not in all respects absolute even in its own territory;
because the United States government has, by the Constitution,
control over some things within State limits, somefimes ousting
entirely the State jurisdiction, and sometimes acting concurrently
therewith. But this topic is for another chapter.

§ 152. Extra-territorial Jurisdiction of States.— That a State of
our Union has no diplomatic power, is, we have seen,® plain. But
it does not quite follow from this, that she may not exercise some
sort of extra-territorial control over her own citizens ; punishing
them for wrongs done abroad. At the same time, there may be
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its own citizens, upon the high seas beyond its own lines ; because
there i3 the point of contact with other nations, and all interna-
tional questions belong to the general government. There is
room for doubt also, whether always, when a citizen goes out of
his own State, though not intending to abandon it, he is not so
far a subject of the United States in distinction from the partic-
ular State, as to be exempt from the criminal laws of the latter,
and answerable only to those of the locality where he is, and of
the general government. But in a Virginia case, the court took
the exact contrary view.! So did the Wisconsin eourt? In
North Carolina it was said: * This State cannof declare that an
act done in Virginia [another State], by a ecitizen of Virginia,
ghall be criminal and punishable in this State; our penal laws
can only extend to the limits of this State, except as to our own
citizens.”® On the other hand, a case before some of the judges
of New York goes apparently to the extent, that the legislature
of one State eannot make indictable any act done in another
State, even by one of its own citizens. And this has been held
in Michigan,® and probably elsewhere, and it is perhaps the better
doctrine in principlef Still, in many and perhaps most of the
cases’ in which this question was properly involved, it has been
taken for granted, without inquiry or discussion, that one of our
States occupies the same position as an independent nation with
respect of the right to take cognizance of criminal acts performed
by one of its citizens abroad.

1 Commonwealth » Gaines, 2 Va. war, and hold diplomatie intercoursa

Teason to suppose that a State can have no authority, even over

1 People v. Tyler, T Mich. 161.

9 Ante, §108; Philips v. The State,
66 TiL. 429, See The State v. Mullen, 35
Iowa, 189,

* Booth ». Shepherd, 8 Ohio State,
243; McFall v. Commonwenlth, 2 Met.
Ey. 804

¢ So it was cbaerved by counsel in
The State ». Hoofman, § Md. 28; refer

ring {0 Binney’s Case, 2 Bland, 59, 123,

Georgia and Alasbama. — As to the line
between Georgia and Alabama, see Ala-
bama v. Georgia, 28 How. T. 8. 504

¢ Ante, § 100; post, § 183-184,

¢ The State v. Babcock, 1 Vroom, 20, -
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Cas, 172, with other nations, This every State in
2 The State ». Main, 18 Wis. 508, the Union is forbidden to do. Even
3 The State v Knight, 2 Hayw. 109, within the Union, the citizens of one
Taylor, €5. _ State are protected in another by virtue

¢ I’eople ». Merrill, 2 Parker C. C.
590. On the subject of this section the
reader may profitably consflt the cases
cited post, § 164.

5 In Tyler 2. People, 8 Mich. 320 342,
Campbell, J., said: “I do not conceive

that any State of this- Unjon has apy

extra-territorial power over its citizens.
This power is inseparably connected
with the duty of protection. This duty
eannot, nnder our Federal Constitution,
be exercised abroad by the individual
Btates. It belongs to the power which
can lavy troops, maintain navies, declare

of the Federal Constitution. Their own
State cannot protect them. And upon
no principle can ita peace and dignity be
considered as invaded, where, if its own
citizena are aggrieved, it has no right, as
a Btate, {¢ communicate with the publie
auathorities at- all, whether to supplicate
or to demand heir rights.”” This ex-
tract is from a dissenting opinion, but I
do not understand that the views of the
ather judges differed from these on this
point.

¢ But see The State p. Main, 16 Wis.

398,
23
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§ 153. Beiligerent Act abroad by Command of State. — We may
also doubt whether one can justify himself in a foreign country
for committing there an act in violation of the law of the place,
by showing that he did it under command from his State, a§ he
could do if the command proceeded from the general government.!
The Federal Constitution having shorn the States of diplomatic
and war-making authority, the reason of the doctrine would not
apply in such a case; moreover, the foreign government would
not know the State.®

§ 154. Indian Tenitory. — Questions have arisen, concerning
the power of the States to extend their jurisdiction over Indian
territory within their limits,? and eoncerning the power of Con-
gress to exercise the Federal jurisdiction over Indian: territory
within the States;* but, as these questions are not of universal
interest, it will be sufficient for us simply to refer to some adjudi-
cations.

" Further of Indians.— Our Indian tribes are independent politi-
cal communities.® Congress has, by the Constitution, power to
“regulate commerce . . . with the Indian tribes;”% and this is
held to anthorize the suppression of the traffic in spirituous liguors
between such tribes or their members, within or without State
limits.? But if the members of an Indian tribe scatter them-
selves among the people of a State, they become amenable to the

State laws’

§ 155. State and United States Jurisdiction over same Act-—A

T Ante, § 132, 188.

2 Commeonweslth v Blodgett, 12 Met.
56. And see Lmther ». Borden, 7 How.
1. 8. 1; United States v. Bright, 1
Whart. Pa. Dig. 6th ed. p. 506,

$ Worcester v Georgia, 8 Fet. 515;
United States v, Cisna, 1 McLean, 254;
Caldwell ». The State, 1 Stew, & P. 827;
The State v. Tassels, Dudley, Ga. 229;
The State ». Foreman, § Yerg. 258;
United States ». Ward, McCahon, 199;
Tnited States ». Stahl, McCahan, 208;
United States ». Bacoodacot, I Abb, U. &
877; The State v. Tachanatah, 84 N, C.
614 ; The State v. Doxtater, 47 Wis. 278;
The State ». Harris, 47 Wis. 208.

* United States v. Rogers, 4 How.
VL. 8. 507; United Statea v, Bailey, 1
MeLean, 234; United States v Yellow
$un, 1 Dillon, 271; = ¢. nom. United
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Statea ». Sacoodacot, 1 Abb. U. 8. 877;
United States ». Cha-to-kah-na-pe-sha,
Hemp. 27; United States v. Sanders,
Hemp. 483; United States v. Rogers,
Hemp. 460; United States v. Ragsdale,
Hemp. 497; Hunt v. The State, 4 Kan.
603; Shapoonmash o United States, 1
Wash. Ter. . 8. 188; Painter v, Ives, 4
Keb. 122.

& McEay v. Camphell, 2 Sawyer, 118,

¢ Conat, U, 8, art. 1, § 8.

7 United States v. Shaw-mux, 2 Saw-
yer, 364. And see United States v. Seve-
1off, 2 Sawyer, 311

8 Ex parte Reynolds, & Dil. 304, As
to a citizen of the United States who has
married an Indian woman and lives with
the tribe, see Grinter ». Kansas Pacifie
Railway, 23 Ean. 042,
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wrongful act may violate the peace both of the United States
and of a State. Therefore each government hag the authority to
punish it, and either may take the jurisdiction regardless of the
other’s claims. Perhaps, likewise, in principle, when one has in-
flicted its punishment, the other may inflict its punishment also,
notwithstanding what has been suffered.! There is authority,
also, both for this doctrine and its opposite, and for various modi-
fications of doctrine between these twe extremes,” The question
will come under review in other connections.? -

1 Ante, § 142; post, § 984, 987-G89. 34 Cal 183; Jett » Commonweslth, 18
? See post, § 178, 179, 987-08%; and ~Grat. 058; The State v. McTherson, @
see Crim. Proced. IL § 271; Bizemore o. Jowa, 53 ; The State v. Brown, 2 Oregon,
The State, 3 Head, 26; Commonwealth 221; People ». Kelly, 38 Cal. 145; Com-

“v. Tenney, 97 Mass. 50; People ». White, monwealth v. Felton, 101 Mazs. 204

95



§ 158 JURIEDICTION AND LOCALITY, [BooK m.

CHAPTER VIII.

THE, JURISDICTION OF THE UNITED STATES WITHIN STATE
LIMITS.

§ 156. Defined by Constitution. —~ We should distinguish be-
tween the powers of our general government within State limits
and without. As to the former, the Constitution is express:
“ The powers not delegated to the United States by the Consti-
tution, nor prohibited by it to the States, are reserved to the States
respectively, or to the people.”!

§ 157. Powera " Prohibited to States® — The words * prohibited
by it to the States” are important ; because, from them, the infer-
ence is irresistible, that, if a particular thing pertaining to govern-

mental authority is by the Constitution prohibited to the States,

or is found not to be within what is practicable for the States to
exercise, it therefore pertains to the United States. Rejecting
this construction, we should witness masses of governmental
things dropping from existence, — contrary to reason, contrary to
the necessities of government, contrary to the usages of nations,
and contrary to what is practicable among men. Indeed, the
United States is, by the Constitution, made a nation in very dis-
tinct terms ;2 therefore, as to all things pertaining to nationality,
wherein the individual States are forbidden to act, or are in any
way found to be wanting in the rightful jurisdiction, the jurisdie-
. tion may be deemed to be, by express force of the Constitution,
in the general government. '

§ 158. TUnited Btates beyond State Limits. — As the States have
no power beyond their local limits, it follows that the jurisdic-
tional power of the United States is there full and complete, —
to be exercised, of course, in accordance with the principles laid
down in the Constitution. This was somewhat considered in the
chapter before the last ; it will be more exactly discussed in the
next chapter.

L Const. U, 8. amend. art. 10. 2 Post, § 182 et seq.
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© § 159. Forts, Dock-yards, &. — * The Congress,” says the Con-
stitution, * shall have power . . . to exercise exclusive legisla-
tion . . . over all places purchased, by the consent of the legis
lature of the State in which the same shall be, for the erection of
forts, magazines, arsenals, dock-yards, and other needful bnild-
ings.” 1 Over such localities the sway of the several States does

" not extend, except that sometimes a special reservation in the act

ceding the place otherwise provides? The difficulty as to such
places is, whether the State authority has ceased before Congress
has exercised over them its full legislative powers® Where the
statute of the State ceding the place reserves “ concurrent joris-
dietion ” fo eerve in it State processes, civil and eriminal, this
does not restrain the United States from exercising over it
exclusive legislative and judicial authority.t An offence, there-
fore, is triable, not in the State court, but the United StatesS
The mere purchase of lands within a State, by the United States,
for national purposes, does not, of itself alone, oust the jurisdie-
tion and sovereignty of the State over them.

§ 160. Whence United States Jurisdiction within State Limits. —
The sources of the national jurisdiction upon State territory are in
the Constitution. To point out all is beyond the bounds of the
present work, But—

§ 161. Guarantes of Republican Government.— One source of a
special temporary jurisdiction, by the general government, over a
State and all its concerns, is the gnaranty clause of the Constitu-
tion. Itis: « The United States shail guarantee to every State
in this Union a republican form of government.” ¢

1 Const. U. 8 art. 1, §8. And see
United States v, Donlan, & Blateh. 284;
United States v. Barney, 6 Blatch, 204;
Franklin v. United States, I Col. Ter. 35;
Ieynolds ». People, 1 Col. Ter, 179.

2 DUnited States » Bevans, 3 Wheat,
888; United Ststes v, Davis, 6 Mason,
866 ; Now Orleans ». United States, 10
Yet. 682, 787; Mitchell ». Tibbets, 17
Pick. 298; United States ». Cornell, 2
Mason, 60.

& Bee TTnited States v. Bevans, 2
‘Wheat. 338.

¢ United BStatea ». Davis, 5 Mason,
868.
& Mitchell ». Tibbetts, 17 Pick 208,
National Cemetery. — The Tennessee

YOL. 1, 7

act, ceding to the United Statea lands for
national cemeteries, is held not to ex-
clude the State from executing process

-within the cemetery grounds, and pun-

ishing offiences therein committed. Bat
over adjacent grounds, while temporarily
occupied by the United States forces in
prepuring the cemetery, the national
Jurisdiction is exclusive. Wills ». The
State, 8 Heisk. 141. Military Reserva-
tion. — Kunnsas exercises criminui juris-
diction over the military reservation at
FYort Leavenworth. Clay ». The State,
4 Kan. 49.

& Const. ﬁ\s art. 4, §4. The whole
section i8: “The United States shall
guarantes to every State in this Unions
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§ 162, Republican Government, continued. — When, for any rea-
gon, — as, for instance, when a State has passed what has been
termed an ordinance of secession, — there ceases to be within it a
government under the Constitution of the United States, the
« guaranty * of this section attaches, and * The United States™
becomes obligated to provide for it ““a republican form of govern~
ment.” To see this distinetly, we should bear in mind, that our
State governments are recognized by the national, the same as
are those of foreign nations ; and that the national government
may refuse to recognize a particular government of a State, or
may withdraw a recognition already given. Thus, in Rhode
Island, in the time of the Dorr rebellion, there were two govern-
ments, each of which claimed to be the lawful one, and “ The
United States ” recognized one of them, rejecting the other.! And
when South Carolina and several other States « seceded,” as it
was called, * The United States,” though requested, declined to
recognize the new governments, deeming them to be unauthorized
and null. Yet, in fact, they occupied the places of the old ones
in those States; which, therefore, ceased to have governments

under our Constitution. Consequently the relations of the

republican form of government; and
ghull protect each of them against inva-
siont; &nd, on application of the legisla-
ture, or of the executive {when the legis-
lature ecannot be convened), against
domestic violence.” I have separated
the parts of this eection, by semicolons,
into three clauses. DBy the first cluuse,
to be more fully expeunded in the text,
“ The United States ” undertakes, when-
ever any State shall cease to have what
it (the United Stutes) can recegnize aa a
government umier the national Censtitu-
tion, to give to it one, to wit, “ & repub-
lican form of government” By the
second clause, “ The United States ” un-
dertakes to protect the State “ againat in-
vasion,” — the word * invasion ” denoting
a hostile force coming upon the Btate
Jrom without. The third clause requires
"The United States,” when there is a
State government, to interfere for the
enppression of domestic viclence' jfrom
within the State, provided application for
help is made by the legislature or the
governor. If there is an attempt to set
up, within a tate, 2 monarchy, in oppo-
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sition to the will of the republican State
government, the case is provided for in
the third clauee ;. if a foreign power un-
dertakes to establish a monarchy within
the State, the case is provided for by the
pecond clause ; and, as these are the only
two cases in which, while there iz a re-
publican State government within the
State, there can be any question about
the establishment of a menarchy, it fol-
lows that the first clause did not conterm-
plate, and was not intended as a pro-
vigion against, this kind of emergency.
The first clause is operative when, and
only when, there has ceased to be, within
the State, what thke Constitution terms
* g republican form of government.” If
the State ceases to have any government,
then it ceases to have a republican form
of government, and the ease is within
thie clause. If it has a government, but
the government has lapsed from the re-
publican form, this clanse comtrols the
case also. And see Texas ». White, 7
Wal. 700,
1 Luther ». Borden, 7 How. U. 8. 1.
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DUnited States to those States were upon this controlled by the
clause now under consideration, and by such others as might be
found specially applicable.

§ 163. Continued —(United States full Power In Btate). — We
have thus & State without a State government, and a power — to
wit, the United States— under obligation to give it one. Mean-
while it is absurd to suppose that the State waiting for the gov-
ernment to be conferred upon it, is to abide ungoverned. Over
the people of the State, therefore, in this emergency, and until
the new State government is organized, full governmental power
is, by the Constitution itself, conferred on * The United States.”
The loeality, indeed, still bears the name of State ; yet the rela-
tions between it and the general government have changed in
law with the change in facts, in a manner which the Constitution
itself points out? It is thus: by various -clauses, all govern-
mental powers are prohibited to the Btates which have not gov-
ernments within the Union ; but this instrument has no provision
whereby any governmental power is annihilated. Yet, as we have
seen,? it has this, that “the powers not delegated to the United
States by the Constitution, ner prohibited by it to the States, are
reserved to the States respectively, or to the people.”- The power
of local government is, in these circumstances, ¢ prohibited to the
State ;7 therefore it is not “ reserved ” to the State or to its peo-
ple, and, of necessity, it is in the United States until the new
State government is organized. '

§ 164, continued. — That there can be no governmental power
in a State without a government is plain ; because only through
a government is a governmental power exercised. And this
axiomatic proposition is made a doctrine of the Constitution by
conclusive words. For example, “the members of the several
State legislatures, and all executive and judicial officers . . . of
the several States, shall be bound by oath or affirmation to sup-
port this Constitution.”$ And there are some other provisions
having a similar effect. Therefore, when a Stafe ceases to have
these officers, it is barred by the Constitution from exercising any
governmental funections ; since governmental acts can be done
only through them.

§ 165. continued. — Except, therefore, f{r the clause guaran-

1 Bishop First Book, § 112, 113. 3 Const. U, §. art. 6.
2 Ante, § 156, -
99
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teeing republican governments to the States, * The United States ”
might, if it chose, after a State has committed what is- called an
act of secession, or otherwise ceased to have a government, legis-
late for it for ever, to the exclusion of any subsequent State leg-
islation. But the clause under consideration provides that “ The
United States™ shall «guarantee " to the State “a republican
form of government.” Therefore, as soon as the guaranty is
executed, the right of legislation, received from the defunct State
government, ebbs back into the new State government.

.§ 166. Views relating to the Guaranty. — The following should
be borne in mind : First, it is by judicial decision settled, that the
President and the two houses of Congress are to decide whether
or not a particular government within a State is republican, and
to recognize it or mot accordingly; and their determination of
this question is conclusive, binding the courts, the State itself,
and the nation. In other words, the term ¢ United States,” in
this clause of the Constitution, refers primarily to the President
and the two houses of Congress.)! It is not, therefore, for any
class of persons, in a State which has ceased to have a govern-
ment, to set up one on their own motion ; though, should a class
do so, and Congress with the President recognize the irregularly
organized government, the act of recognition would bind the coun-
try and the courts.? Such action, however, might be reversed by
Congress afterward. :

§ 167. Continued. — In the next place, the word “guarantee ”

refers to a duty which first rested on a party ealled the principal;
but, this party having failed in its performance, it afterward is
cast upon another, called the guarantor. Now, eannot the prin-
cipal, after a lapse, still step in and perform, if he will, and thus
relieve the gunarantor? He can, if in a condition to perform ;
. otherwise, not. A State that has ceased to have a government is
not in & condition to perform. To order an election, to deter-
mine who shall be the voters, to fix the basis of representation,
.and other similar things, — these require governmental action,
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and, where there is no government, they cannot be done. There-
fore, as the State cannot do them, Congress must. True, as already

* said, if the President, or a general in the field, or irresponsible

persons do it, and Congress afterward adopts the act, the proceed-
ing, though irregular, binds the country and the courts.

§ 168. Continued — Finally, the government which ¢ The
United States ” guarantees to each State is “a republican form
of zovernment.” The jurisdiction to decide what is such a gov-
ernment and what is not, is, we have seen, in the President and
Congress, composing the political department of the United States

_government.! Now, what, by competent authority, is held in our

country to be * a republican form of government™? When the
Constitution was adopted, there were, and there have been ever
since, State governments, recognized as republican, with principal
and well-known features alike ; but differing chiefly in this, that
a part of them rested on a basis of what is called universal suffrage,
while in others the right of suffrage was restricted to persons of
specified property qualifications, or to white persons. There have
always been those who deemed, that no government is republican
wherein the suffrage is not universal ; or, that none is republican
wherein a part of the people are slaves. And there can be no
slaves now under our amended Constitution. DBut whatever be
the true doctrine in principle, the adjudged law is, that each of
the differing forms of government mentioned above is repub-
lican2 :

§ 169. What a Republican Government for a Btate. — It would
geem, therefore, that, as a general proposition, unless Congress is
prepared o overrule her own “precedents,” when she undertakes
to establish, in a State whose government has become vacated, a
new State government, she may select any one of the forms pre-
viously in use in any one of the States. Yet — '

Under Special Facta. — The circumstances of the particular case
may limit her choice. Thus, if a part of the people of a State

! Luther p. Borden, 7 How. U. 8. 1.

2 Such a ease of irreguiar proceeding
wouhl be, in a good measure, analegous
to what took place in the admiszion of
California; which Biate, it & remem-
bered, — acting, of course, through un-
authorized persons, and in an unauthor-
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jgzed manner,—formed, while & Terri-
tory, & Btate Constitution withoat a
previous act of Congress, and was after-
ward admitted, and its government rec-
ognized. And there are other precedents
of the like sort.

! Luther v. Barden, 7 How. U. 8. 1. as to be elected by voters who were con-

? This question has been, in effect,
pasged upon by each of the two houses
of Congress, not once, but by a sort of
continugus action, ever since the Consti-
tution was adopted. For, as ench Louse
is by the Constitution the judge of the
gualifications of its own members, and,

gtitutionally disquaiified would disqualify
the member, and as members have al-
ways been present elected by these sev-
eral kinds of constitzency, and ne objec-
tion has bee®t made, there has been, in
effect, a series of adjudications too vast
to be numbered.

161



$ 170 - JURISDICTION AND LOCALITY. [BoOK .

throw off their State government in an act of rebellion against

the government of the United States, Congress has no constitu-

tional power, in establishing the new State government, to make
those persons who rebelled voters, and exclude from the elective
franchise those who did not rebel.!

§ 170. Continunea. — The proposition just stated is supported
by the following consideration : The duty to guarantee the repub-
lican government rests on Congress from the moment there ceases
to be a government, under the national Constitution, in the rebel-
lious State. If Congress discharges it promptly, the fact at the
time of its discharge is, that the rebels are unwilling to carry on
a republican government under the Constitution, while the others
are willing ; and a republican government can rest only on a basis
of willing voters. Therefore Congress is bound to accept the
willing. If Congress postpones the performance of a constitu-
tional duty, such postponement cannot divest rights which have
already vested in individuals or classes of individuals. And
though a pardon may be granted to the rebels, and they may be
thus restored to the elective franchise, yet, since the right to the
franchise had already vested in those who were not rebels, Con-
gress cannot take it away. If one Congress should attempt to
do so, and in pursuance of the attempt should acknowledge a
government in one of these States based on the action of a few

1 Ag thiz subject borders on pelitical
discussions, there rre persons who, on
aceount of political views, will not be
pleased to see, in a law-book, the par-
{icuiar doctrines which the law com-
pelled me o state. But I never yetbent
what I deemed to be the truth, to meet
any man’s politics, even my own ; neither
- did I ever, in a Inw Yook, dodpge the dis-

cussion of any legal question which
fairty and properly sprang up in my
path. And Iam here presenting purely
- legal views, not political. 1 adopt,zs my
guide on every occasion of this sort, the
rute which, in The Louisville and Nash-
ville Rajlroad . Davidson, 1 Sneed, 837,
was laid down for the court. Said Ca-
ruthers, J. : “If the construction and ad-
ministration of our laws, supreme or anb-
ordinate, were to be governed by the
opinions of judges as to the gemius or
general principles of republicanism, de-
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moeracy, or ifberty, there would be no
certainty in the law, no fixed rules of
decision. These are proper guides for
the legislature, where the Constitution is
silent, but not for the courts. Tt is no¢
for the judiciary or the executive depart-
ment to inguire whether the legislature
has violated the penius of the govern-
ment, or the general principies of liberty,
and the rights of man, or whether their
acts are wise and expedient or not; but
only whether it has transcended the lim-
its prescribed for it in the Constitution.
By these alone is the power of that body
hounded; that is the touchstone by
which ali its acts are to be tried; there
is mo ather. It would be a violativn of
first principles, as well as their oaths of
office, for the courts to erect any other
standnrd. There iz no ¢ higher law ’ than
the Constitution known in our system of
government.” p. 668

- B38, 348, 345 ; Siut. Crimes, § 187,
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only of the voters, constituting an oligarchy, or based on the votes
of those who had rebelled, excluding the mass of the people who
had not, it would be the constitutional duty of a subsequent Con-
gress to undo the work, by withdrawing the acknowledgment,
and ordering a new election for a constitutional convention in the
State, with the right of the always loyal to vote.

§ 171. Further of Legislation for State withount Government. — We
Lave seen, that, if a State is without a government, Congress
may legislate for it while in- transition to a new government of
its own. Now, suppose the argument by which that conclusion
was reached is not sound, still it is derivable also from the guar-
anty clause alone. For, as Congress is to give the State a new .
republican government, this obligation carries with it the govern-
ing power over the State during the transition period, in pursu-
ance of a doctrine expressed by Lord Coke, and recognized by
all our tribunals, as follows: “ When the law granteth any thing
to any one, that also is granted without which the thing itsulf
cannot be.” ! To constitute a grant by implication within this
doctrine, the thing implied need not be absolutely inseparable
from the thing mentioned ; as, in the case wherein these wurds
oceur, a statute authorizing justices of the peace to take the caths
of persons was held to confer the power to compel their appear-
ance by writ, though it was physically possible to go personally
to their homes and administer the oaths there. A State cannot
exist without a government ; therefore, if it has none, the power
bound to give it one may legislate for it during the interval.
Indeed, if governmental jurisdiction over the State were not thus
fully in the United States, the latter could not transfer it to a
new governmental body; in other words, “ The United States”
must take up the full governmental authority which the defunct
State government laid down, in order to pass it to a new State
government,

§ 172. National Powers not forbidden to States. — There are ju-
risdictional powers granted by the Constitution to the United
States, yet not forbidden to the States. As fo these, the true
rule of construetion undoubtedly is, that, until Congress acts,
the States may exercise the full governmental authority, if -the
thing be within their territorial limits; bht, after Congress has

1 (ath before the Juatices, 12 Co. 130, 181. And see Heard v Plerce, 8 Cush.
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acted, the thing is, or may be made by the national statute, no
longer within the competency of the States.! Without tracing
this doctrine into detail, let us look at some things adjudged.
. § 173. Maritime Jurladiction within States. — * The judicial
power of the United States shall extend,” says the Constitution,
«t0 all cases of admiralty and maritime jurisdiction ;2 and mari-
time jurisdiction is by our courts held, contrary to the English
rile, to embrace loeally, not only the high seas, but all the inter-
nal navigable waters, as rivers and lakes, on which commerce is
borne.?
“Regulate Commerce " — Offences on Public Ways, — The United
‘Btates have also constitutional power * to regulate commerce with
foreign nations, and among the several States, and with the Indian
tribes ; 4 which power extends to the regulation of navigation,b
and necessarily implies certain rights of creating, by legislation,
offences against commerce, committed on the public ways of the
nation. _ -
§ 174, States and United States as to Publlc Ways. — Still the
‘powers thus given to Congress by the Constitution of the United
States, over navigable waters within the States, slumber until
legislation awakens them into praetical life.® Therefore, as a
general proposition, the law permits the States to exercise full
control over public ways of all kinds, both by land and water,
within their respective localities,” Even roads may be laid out

CHAP. VIII.] UNITED STATES WITHIN STATE LIMITS. § 175

by a State aeross lands within its limits belonging to the United
States ; being a matter with which the general government can-
not interfere.! But Congress, under the power to regulate com-
merce, may exercise any jurisdiction over the public ways of the
country required for this object;2 and perhaps some authority
also under other provisions of the United States Constitution.?
Perhaps the United States courts, under their general equity
powers, without special legislation, may order the abatement of
bridges and other structures over navigable rivers, if clearly they
embarrass commercial intercourse between the States, though
authorized by the legislatures of the States in which they are
loeated.* This power has been denied where the river is entirely
within the territorial limits of the State, not extending, as a pub-
lic highway, into any other State.> There has, indeed, been
much guestion of the right, in any case, thus to go in advance of
the action of the legislative department of the government ; and,
whether those courts which have maintained the right have done
well or not, they surely should not act under it in any doubtful
circumstanees.

§ 175. Continued. — A statufe of the State may go as far as the
legislature chooses, subject only to the interference of the United
States tribunals or of Congress, as respects even the large rivers
and the harbors of the country® But where, in these cases,

Railroad, 35 Maine, 819, 822; Eldredge 2 Tnited States v. New Bedford

1 See Weaver 0. Fegely, & Casey, 27;
People ». Westchester, 1 Parker C. C.
5%; Newport v. Taylor, 18 B. Monr.
644; Mobile r. The Cuba, 28 Ala. 185;
FPeople ¢. Coleman, 4 Cal. 46.

¢ Const. U. 5. art. 3, § 2.

2 Genesee Chief v. Fitzhugh, 12 Hew.

" U.S.443; Fretz » Bull, 12 How. U. 8,
468, Previously to these decisions, it
was understood to extend only to tide-
waters. The Thomas Jefferson, 10
Wheat. 428; Steamboat Orleans ». Pho
bus, 11 Pet. 175; United States v. Coomba,
12 Pet. 12; Waring ». Clarke, 5 How. U.
8.441 ; Rossiter ». Chester, } Doug. Mich.
164. And eee Steamboat New World »
King, 16 How. 1I. §. 469 ; The Huantress,
Daveis 1. C. 82,

4 Const. 7. S, art. 1, § 8.

¢ Gibbona ». Ogden, 9 Wheat. 1;
North River Steamboat Co, ¢, Livingston,
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8 Cow. T18; Ogden ». Gibbons, 4 Johns,
Ch. 150; Gibbons v. Ogden, 17 Johns. 488 ;
Livingston ». Van Ingen, 9 Johns. 807;
Mobile ». The Cuba, 28 Ala. 185; Brig
Wilson ». United States, 1 Brock. 423;
Gilman v, Phifadelphia, 3 Wal. 713.

& Waring v, Clarke, 5 How. U, 8. 441
Tnited States v, New Bedford Bridge, 1
Woodb. & M. 401. Bee Pennsylvania v.
Wheeling and Belmont Bridge, 18 How.
U. 8. 618; Bailey v. Philadelphin Rail-
road, 4 Harring. Del. 389; Georgetown
v. Alexandria Canal, 12 Pet. 91; People
v. St. Lounis, # Gilman, 351; People v.
Coleman, 4 Cal. 46; Commonwealth .
New Bedford Bridge, 2 Gray, 339,

T People v. St. Louis, & Gilman, 851 ;
Commonweslih ». Alger, 7 Cush. 53;
Moore v. Sanborne, 2 Mich. 519; Bailey
¢, Philadelphia Railroad, 4 Harring. Del.
889; Rogers v. Kennebec and Portland

r. Cowell, 4 Cal. 80; Cox ». The State,
3 Blackf. 193 ; Depew ».-Trustees, 5 Ind.
#; Kellogg ». Union Company, 12 Conn.
7; Wilison », Biack Bird Creck Marsh,
? I'et, 245; Savannah v The State, 4
Ga. 26 ; Stoughton o, The State, 5 Wis.
21: Morgan v King, 18 Barb. 277;
Withers ». Buckley, 20 How. U. B. 8¢;
Purker », Cutler Mill Dam, 20 Maine,
353 ; Ilinois River Packet Co. ». Peoria
Diridge, 38 1l 467; Chicago v. McGinn,
51 0. 266 ; Attorney-General o, Btevens,
Saxton, 869 ; Hutchinson ». Thompszon, 9
(ihio, 52; Flanagan » Philadelphia, 6
Wright, Pa. 219 ; 1eople ». Tibbetts, 19
N. Y. 523 ; Mobile ». Eslava, 9 1®ort. 677;
Avery v Fox, 1 Abb. U, 8, 246; Dela-
whre anid Huodzon Canal v. Lawrence, 2
Hun, 143,

I United States v. Railroad Bridge
Co., 6 McLean, 517.

Bridge, supra; Fennsylvania ». Wheel.
ing and Belmont Bridge, 18 How. T 8.
421; Gibbons ¢, Ogden, ¥ Wheai. 1, It
may forbid or regulate the construction
of a bridge acress the Missiesippi.
Tnited States v. Milwaukee anl 5t. Paul
Railway, & Bia. 410,

- 8 See Pennsylvania ». Wheeling and
Belmont Bridge, supra.

4 Pennsylvania v, Wheeling and Bel-
mont Bridge, 13 How. U. 8. 518, 18 How.
U. 8. 421; Georgetown ». Alexandria
Canal, 12 Pet. 81 ; United States v. Rail-
road Bridge Co., 6 McEean, 517 ; Gilman
v. Philadelphia, 8 Wal 713,

5 Milnor v New Jersey Railroad, 6
Am. Law Reg. 6, Grier, J. See Silliman
». Hudeon I{ivr Bridge Co., 1 Black,
682,

6 See cases cited to the last section;
Hudeon v. The State, 4 Zub. 718; Palmer
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the national legislature has already laid down a rule, it bounds
the legislative authority of the State.! Congress may constitu-
tionally legalize a bridge already erected.? .

§ 176. Continued — Crimes against Comwerce. — Although Con-
gress may regulate the ways of commerce within the States, con-
currently with them,? or doubtless even to the exclusion * of State
laws should she be so unwise; yet, as to crimes, she has not to
any considerable ® extent provided against what is done within
counties. Therefore, —

Within Counties, — Within the counties, the dominion of the
States, and the common-law jurisdiction of their courts, are prac-
tically almost as exclusive as if Congress had no constitutional
authority in exceptional localities there® But some things are
by acts of Congress made punishable when done “upon the high
seas, or in any arm of the sea, or in any river, haven, creek, basin,
or bay within the admiralty jurisdiction of the United States, and
out of the jurisdiction of any particular State ;77 the construction
of which words appears practically to be, that “out of the juris-

diction of any particular State ” do not qualify « high seas,” but

v. Cuyahoga, 3 McLean, 226: Common-
wealth ». New Bedford Bridge, 2 Gray,
839.

! Columbuz Insurance Co. v Cur-
 tenius, 6 McLean, 209 ; Columbus In-
sarance Co. v. Teoria Bridge, 6 McLean,
70; Jelly v. Terre Haute Draw-Bridge,
6 M(.Lean, 237; Gibbons v. Ogden, 9
Wheat. 1,

2 Clinton Bridge, 10 Wal. 454,

1 Bee Waring v. Clarke, 5 How. 1. 8.
441. And gee Rex v. Bruce, Russ. & Ry.
243, 2 Leach, 4th ed. 1053,

t Commonwealth ». Peters, 12 Met.
887,

8 Sce People v. Westchester, 1 Parker
C.C.859. An act of Congress provided,
that, “if any person or persons shall
plunder, steal, or destroy any money,

goods, merchandise, or other effects from .

or belonging to any ship, or vessel, or
boat, or raft, whicl shall be in distress,
or which ahail ke wreckzd, lost, stranded,
or cast uway upon the aea or upen any
reef, shoal, bank, or rocks of the sea, or
in any other place, . . . every person so
offending shall be deemed guilty of

106

felony,” &. And it was held, that the
courts of the United States have juris.
diction over the offence, —the statute
proceeding on the power to regulate
eommerce, —if committed while the
wrecked vessel is lying upon the shore,
and even after the property is thrown
upon the ghore, scparated from the ves-
sel. United States ». Pitman, 1 Bpmgue,
196; United States ». Coombs, 12 Pet.
72 BeeR. B.of U. B.§ 6358,

G United States v. Bevans, 8 Wheat,
886; Thompson v, Steamboat Morton, 2
Ohio State, 26. Internsl Commercs of
Btates — Oysters. — The States may
regulate their own internal commerce.
And a law forbidding eitizens of other
Sintes to take oysters from the waters of
the State kas been held to be constitu.
tionzl. Corflelt & Coryell, 4 Wash. €. C.
371. Gold Mines, — So of a law requir-
ing from forcigners a Iivense fee for the
privilege of working the gold mines of &
State. People o, Naglee, 1 Cal. 232,

7 And see R. 5. of U. 8, § 6339, and
potng aubsequent provisions.
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do qualify the subsequent words: so that, if the offence is upon
seas washing an open coast, and within the marine league belong-
ing to the territory of the State, still it is punishable as com-
mitted against the United States ; but not, if it is in a harbor or
the like place, within the limits of a county.! The consequence
seems to be, that whatever of -wrong is done on the open coast

‘below the water-margin is exempt from punishment; unless it is

within some act of Congress; or unless the State has made, as
Virginia has? a statutory provision for such localities; or has
extended over them her county lines, as has New York.?

§ 177, Nature of Criminal Thing. — The nature of the eriminal
thing done, though within the local limits of a State, may make
it an offence against the United States.t Therefore, —

Treason. — Treason is a crime against either the United States
or an individual State, according as it aims at the subjugation of
the one government or the other? But-—

Statute required. — As we have no common-law national crimes,
the thing cannot be deemed an offence against the general gov-
ernment unless there is a statute, within the constitutional pow-
ers of Congress, forblddmg it and probably also prescribing the
punishment.®

§ 178. Acts offending both United States and State. — There are,
we have seen,” wrongful acts of a nature to violate duties both to
the United States and a particular State. And some of these
acts are declared crimes by the positive laws of each. It is prob-
ably the doctrine of the courts, though not free from doubt in
prineiple, that, whenever Congress has the constitutional power
to render a thing punishable asa crime against the United States,
she can make this legislation exclusive of State law.? But how-
ever this may be, if the national statute neither in terms nor by

1 United States v. Grush, 5 Mason,
290; Commonwealth v. Poters, 12 Met.
B87; United States v. Bevans, 3 Wheat.
A36. And gee further, on this question,
United States v. Wiltberger, 5 Wheat.
768; United States ». Holmes, 5 Wheat.
412,

7 Commonwealth ». Gaines, 2 ¥a. Cas.
172,

1 Ante, § 149.

4 Bee, for ilinstrations, United States
v, Coombs, 12 Pet. 72; The State v, Caro-

ling, 20 Ala. 1%; United States v, Bailey,
9 Pet. 238 ; United States v, Barton, Gil-
pin, 434,

3 Charge on Law of Treason, 1 Story,
614; FPeople v. Lynch, 11 Johna. 549,

& Post, § 194.

T Ante, § 155.

8 Ante, § 176. Bee Fox » Ohio, &
How. U. 8. 410; Commonwealth ». Ful-
ler, 8 Met. 813 ;\The State ». Pitman, 1
Brev a2; Commonwen.lth ». Barry, 11§
Mase. 1.
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necessary implication excludes the State law, the latier i3 not
superseded.! Therefore —

Counterfeiting and the like.— Indictments are maintaifiable in
the State courts for the offence, against the State, of counterfeit-
ing the coin or bills of the United States, or foreign coin made
current by act of Congress ; while proceedings will also lie, under
United States statutes, before the national tribunals, for doing the
same thing as an offence against the United States.® Congress
has not attempted to restrict the power of the States.

Other Crimes.— And there are other cases of like concurrent
jurisdietion.t '

§ 179. Whether both Governments prosecute.— The question
whether, on just principle, or on authority, both governments
should prosecute the offender, where the laws of each are broken,
iy partly of another sort, — to be considered further on.

§ 180. Offces Exclusive.— It seems to be a doctrine established
in authority, while it.is just in principle, and promotive of har-
mony in the workings of our complicated system, that the United
States and the States are severally entitled to appropriate, each
to itself, as many persons to carry on its governmental functions
as it needs, — to exempt them from all conflicting duties to the
other government, -— and to make the appropriation so far exclu-
sive as to prevent their rendering any service to the other gov-
ernment.’ In such a case, however, 8 man in the employ of the
United States, for instance, could not be permitted, further than

CHAP. VIII.] UNITED STATES WITHIN STATE LIMITS. § 181

officiul duty required, to violate the law of a State ;1 but what are
all the limitations and the entire ‘consequences of this doctrine we
may not be able to say.

Tax on Salaries.— One proposition is, that neither the United
States 2 nor a State® can tax the salaries of the officers of the
other. )

§ 181, consuls. — Consuls are neither indictable nor pursuable
civilly in the State courts, but only in those of the United States.t
The doctrine appears to be, that the offence itself, or the civil
wrong, for whieh the consul is called in question, may be in vio-
lation of the laws of a State; the mere forum, in such a case.
being the national tribunal.

1 United States ». Hart, Pet. C. C. 1 Green, N. J. 107; United Statea ».
390. Lathrep, 17 Johna. 4 ; Valarino ». Thomp-

2 The Collector v. Day, 11 Wal. 113.

& Dobbing ». Eric, 16 Iat. 485,

4 Const. U. 8. art. 8, § 2; Manohards
r. Soderstrom, 1 Bion. 188; Hall =
Young, 3 Pick. 80; Bartori v. Hamilton,

ron, & Scld. 576 ; Commonwealth ». Kes-
loff, 6 8. & R. 5156 ; Griffin v. Dominguez,
2 Duer, 6566 ; United States 5. Ravara, 2
Dall. 287. And esee United States ».
Oriegu, 11 Wheat. 467 ; 1 Kent Com. 45,
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1 Ante, § 172 et seq.; Harlan ». Peo-
ple, 1 Doug. Mich. 207; Fox v. Ohio,
supra: Moore v, Ilinois, 14 How, U. 8.
13; People v. Eelly, 35 Cal. 145,

2 Fox p. Ohio, 5 How. U. 8. 410;: The
State ». Antonio, 3 Brev. 562, 2 Tread.
776; The State ». Tutt, 2 Balley, 44;
Harlan v. People, 1 Doug. Mich. 207;
Butten v, The State, 9 Ohio, 133; Chess
r. The State, 1 Blackf. 198; Common-
wealth v. Fuller, 8 Met. 818; The State
r. Pitman, 1 Brev. 82 ; Hendrick ». Com-
monwezlth, 5 Leigh, 707 ; Jett ». Common-
wralth, 18 Grat. 933; Sizemore ». The
State, 3 Head, 28. See Rouse v. The
State, 4 Ga. 186; Manley ». People, 3
Seld. 295, 302, 803 ; The State ». Brown,
2 Oregonm, 221. And see Vol. IL § 283~
287.
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8 Vol. IL § 285 and note; The Stete
v. Adama, 4 Blackf. 146 ; Harlan » Peo-
ple, 1 Doug. Mich. 207; Fox ». Ohio,
supra; The State ». McPherson, 9 Iowa,
53 ; People v. White, 34 Cal. 188.

4 See People v. Westchester, 1 Parker
C.C.6569. As to perjury in naturaliza-
tion papers, see Vol. IL § 1023; Rump
v, Commonwealth, 6 Casey, 476; People

‘v, Sweetman, § Parker C. C. 868,

5 Post, § 983-989. And see Fox o
Ohio, 5 How. U. 8. 410, 432; United
States v. Marigold, 9 How. U. S. §60;
Moore v. Ilinois, 14 How. U. S. 13, 20.

8 The State v. Martindale, 1 Bailey,
163 ; Kentucky » Ohio, 24 How. U, S:
88. And pee Commonwealth v. Knox, &
Masa. T6.




§ 183 JURISDICTION AND LOCALITY. [BOOK IL

CHAPTER IX,

THE BOURCES ARD NATURE OF THE JURISDICTIONAL POWER.
OF THE UNITED STATES GUTSIDE THE BTATES.

§ 182. Scope of this Chapter.— In & previous chapter,! the juris-
diction which a nation is entitled to exercise outside her territorial
limits was considered. The purpose of this chapfer is to show,
that, within the doetrines there stated, the United States is, under
the Constitution, a nation.

§ 183. Constitutional Provisions, grouped. — The more important
provisions, leading to this consequence, are the following: The
President *ghall have power, by and with the advice and consent
of the Senate, t0 make treaties, . . . and he shall nominate, and
by and with the advice and consent of the Senate shall appoint,
embassadors, other public ministers, and consuls.”2 <« The Con-
gress shall have power . . . to regulate commerce with foreign
nations, and among the several States, and with the Indian
tribes; . . . to define and punish piracies and felonies commit-
ted on the high seas, and offences against the law of nations; to
declare war, grant letters of marque and reprisal, and make rules
concerning captures on land and water; to raise and support
armies; . . . to provide and maintain a navy; to make rules for
the government and regulation of the land and naval forces,”
&cd On the other hand, it is also provided, that “no State
shall enter into any treaty, alliance, or confederation ; grant let-
ters of marque and reprisal;” or, “ without the consent of Con-
gress, . . . keep troops or ships of war in time of peace, enter
into any agreement or compact with another State, or with a
foreign power, or engage in war unless actually invaded or in
such imminent danger as will not admit of delay.”4

1 Ante, § 109 et seq. 8 Const. U. 8. art. 1, § 8.
2 Const. 7. B. art. 2, § 2, 4 Const. T1. 8. art. 1, § 10,
110
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§ 184. oOther Provisions — Bffect of All — These provisions are
somewhat strengthened by others, conducting to the same result ;
namely, .that, as Iaid down in a previous chapter,! —

United States a Nation. — The Statos are not known as powers
outside their territorial limits; while, on the other hand, the
United States is a complete government, having, ontside the loeal
bounds of the States, the full jurisdiction and functions of a na-
tion, as recognized by the law of nations.

§ 185. Powers Bpecific and Deflned -— Implied.— It i3 indeed’
often said, particularly in political circles, that ours is a govern-
ment of specified powers; having, therefore, it is added, none but
those which, in terms, are enumerated in the Constitution. Not
such, however, is the judicial interpretation, or the interpretation
of reason. Judicially the Constitution iz held to admit of Zm-
plied? ag well as of express powers; and it is known that when
Congress was discussing the amendment quoted in our last chap-
ter, that “ the powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are reserved to
the States respectively, or to the people,” 3 a proposition to insert
the word “ expressly ” before delegated was rejected, it not being
deemed wise thus to restrict the interpretation.* And, in reason,
if no powers were implied in an instrument so brief, those ex-
pressly granted would be of no avail, for they could not be carried
into effect. _ '

§ 186. United States a Nation, continued — (“Reserved " Powers)
— But the question of *reserved” powers is not important in
this discussion. That question relates to the authority of the
general government within State limits. Oufside those limits, if
the constitutional provisions above quoted and others give to
the United States complete national jurisdiction, nothing remains
to be * reserved.” - :

§ 187. District of Columbia. — From the foregoing views it re-
sults, that, without any express provision of the Constitution,
the United States would have full jurisdiction over the Distriet
of Columbia ; it not being within the limits of any State. But,
to avoid all question, this instrument provides, that “ the Con-

¥ Ante, § 145 et seq. United States v. Fisher, 2 Cranch, 358;
? McCulloch ». Maryland, 4 Wheat. Story Const. § 1237, 1256, 1268.
818; Gibbons ». Ogden, 9 Wheat. 1, 187 ; 5 Ante, § 156.
: ¢ Story Conat. § 433, 1907.
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gress shall have power . . . to exercise exclusive legislation in
all cases whatsoever, over such district (not exceeding ten miles
square) as may, by cession of particular States, and the accept-
ance of Congress, become the seat of government of the United
States.” 1 :

© § 188. Teritories.— In like manner, no special words are re-
quired to give the Nation jurisdiction over its Territories; being
its possessions outside State limits. But the Constitution has
the following, sometimes referred to as the basis of this jurisdie-
tion: “ The Congress shall have power to dispose of, and make
all needful rules and regulations respecting, the territory or other
property of the United States.”? It has been denied, particu-
larly in political circles, that this clause refers to any thing legis-
lative or judicial ; but, in reason, there appears to be no sufficient
ground why it should not be held, as it generally is, to embrace
these powers among the rest. The question, it ia seen, i3 not of
practical consequence.

1 Const, U. S. art. 1, § 8. 2 Const. U. 8. art. 4, § 8.
112

CHAP, X.| UNITED STATES AND COMMON LAW. § 190

CHAPTER X.
THE COMMON LAW WITHIN UNITED STATES JURISDICTION,

§ 189. Purpose of this Chapter. — In this chapter, we shall en-
deavor to discover whether to any and what extent the common
law confers on our national tribunals a jurisdietion over crime, or
furnishes the rule for decision.

General Views:—

Common Law in States. — The rule is fa.mﬂia.r, that colonists to
an uninhabited country carry with them, to their new home, the
laws of the mother country applicable to their altered situation
and wants ; which laws, in the new locality, are termed common
law, whether in the old they were common or statutory, From
this source is the common law of our States.!

§ 190. Common Law as to United States. — Before the organiza-
tion of our general government, the several States were substan-
tially independent nations: each had its system of jurisprudence ;
but, between them, there was no common law except the law of
nations. Now, we have seen, that a mutation of governments
neither ereates nor annihilates law; but all laws existing before
exist afterward, until repealed or modified by the new legislative
power? If, therefore, the State governments had been entirvely
superseded by the national, upon the formation of our Constitn-
tion, this would have brought into being no law, and destroyed
none; but whatever was law in the several States would have
remained such, in their particular localities. In other words, no
national common law would have been introduced ; but as many
distinet gystems of local law would have continued in force as
there were States dissolved into the new nation. Then, a_fortior,
as the sovereignty of the States was preserved, they only surren-

1 See, also, for a discussion of this and, more f\lly, Bighop Firet Book,
subject, 1 Bishop Mar. & Div. § 66-86; § 43-50.
2 Ante, § 14.
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dering certain powers which the general government assumfad,l
the partial change could not effect what a total would have failed
to do. Therefore we can have no national common 'law, as a
uniform system, prevailing within the territorial limits of _the
States; unless one has been introduced, either by the Constitu-
tion iteelf, or by acts of Congress made in pursuance of some
constitutional authority.

§ 191, continued,— In another form of words, before the. Con-
st.i:cution of the United States was framed, there were la.ws‘ in the
several States; full, occupying all the space, and leaving no
vacuum. Whatever mutation of government had them been
made, the result must necessarily have beex:a, that the space 0cCu-
pied by the prior laws would remain occ-upled b:?’ them, until and
except as the new power should otherwise ordain. But no such
complete thing was done by the establishment' of the general gov-
ernment: it only assumed some authority which the Statea? gur-
rendered to it; consequently, not beyond the fair const.ructl?n of
their grant, could any other law become of force as a national
system. . L

§ 192. Continued — Exeeption. — Yet, in reason,.lt is obvious
that there are circumstances under which, not a national common
law, but the somewhat varying local laws of each .of the several
States, constitute an unwritten rule for the tribunals o.f the
TUnited States. If, for example, jurisdiction over a partu.:ular
subject arising within the States is transferred' to the national
government entire, leaving no authority over it in the States,
then, as to that subject, the case is as though? the several govern-
ments of the States had been wholly superseded b-y the new
national government. We have no authority on which to b-ase
this proposition ; and the author does not propese to predict,
whether or not the courts will adopt it. .

§ 193. Law and Courts distinguished. — ‘We should C&l:l‘y" in 01-11-
minds the distinction between law and courts to administer it.
Thus, —

Law without Courts.— Colouists, we have seen? carry to an
uninhabited country the laws, but not the tribunals, of the coun-

ituti 190.
1 United States Conatitution, amendm. 2 Ante, §
art. 10; Woodbury, J., in United States 3 Ante, § 14 and note.
». New Bedford Bridge, 1 Woodh. & M.
401, 416 ; ante, the last three chapiers.
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try they leave. Inm the new locality, the laws remain in a practi-
cally torpid condition, yet still their existence as laws continues,
until courts are established with jurisdiction to administer them.
Even, in Massachusetts, down to 1857,! a part of the equity law
which the colonists had brought from England had no tribunal
to give it force ; yet the full jurisdietion in equity then conferred
on the courts created no new law, but only a power to exeeute
what already was. And the United States courts could slways
administer the whole, whenever the residence of the parties or
other eircumstance gave them authority in the premises.?,

§ 194. No National Common Law.— Now, neither any clause in
the United States Constitution, nor any act of Congress, adopts
the common law as a national system, But.— '

United States Courts enforce State Laws. — An act of Congress
has directed, — what would seem substantially to follow from
general principles without it,3—that *the laws of the several
States, except where the Constitution, treaties, or statutes of the
United States shall otherwise require or provide, shall be regarded
as rules of decision in trials at common law in the courts of the
United States, in cases where they apply.”+ Therefore the estab-
lished doetrine is, that we have no national common law ; but, in
the language of McLean, J., * when a common-law right is
asserted, we must look to the State in which the controversy
originated.”® Yet it has been laid down that this provision
does not apply to questions of a general nature, not based on any
Jocal statute or usage, or rule affecting title to land, or prineiple
which hag become a rule of property.®

The Procedare. — Neither does this provision extend to the pro-
cedure, which is regulated by other national laws.” So inflexible

! Stat. 1867, c. 214.

2 1 Bishop Mar. & Div. § 70.

4 Ante, § 190-193.

* Act of 1789, c. 20, §34; R. 8. of
U. 8. § 721; Elmendorf v. Taylor, 10
Wheat. 152, 158; McNiel » Holbrook,
12 Pet. 84 ; Law on Jurisd. 68-70.

5 Wheaton v. Peters, 8 Pet. 591, 658
Lorman », Clarke, 2 McLean, 568 ; Daw-
son ». Shaver, 1 Blackf. 204, 205; Peo-
ple ». Folaom, 6 Cal. 373,

¢ Boyce v. Tabhb, 18 Wal. 548,

? Wayman ». Southard, 10 Wheat. 1,

34; Thompson v. Phillips, Bald. 246, 274 ;
Parsons v. Bedford, 3 Pet. 438;: Story
Cangt. § 1768 ; Bains v. The Jamea, Bald.
644, 668 ; United States ». Reid, 12 How.
U. 8. 861; The Independence, 2 Curt
C. C. 350; Matter of Freeman, 2 Curt.
C.C. 441 ; Lanmon ». Clark, 4 McLean,
18; Buydam » Beals, 4 McLean, 13;
Mitchell v. Harmony, 13 How. U. 8, 115;
Parks ¢. Turner, 12 How. U. 8. 39 ; Sears
o. Eastburn, 14 How. U. 8. 187; Bank of
Hamilton ». Tdley, 2 Pet. 492 ; Parsons
v. Bedford, 8 Pet. 433; Evars v. Eaton,
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ave- these, that, even in States where, as in Louisiana, equity is
unknown as a system separate from law, or where, as formerly in
‘Massachusetts, the State courts have only a limited . equity juris-
diction, the national tribunals administer the local jurisprudence
in their own equity forms.!

. wle Criminal Laws of States.— Moreover, it has been said,? and
in respect of a particular interpretation held,? that the above act
does not apply In criminal cases. - And it is plain that it cannot,
as a general rule, consistently with some other results which the
courts have reached.* But the statutory terms would seem to
inelude, in their proper. meaning, criminal cases, the same as civil,
being « trials at common law ;” and we may doubt whether there
are not cireumstances in which they may have this force without
violating other established doctrines.

§ 195. Sources of Wational Fudiclal Powers. -—The judicial pow-
ers are derived, under the Constitution, from various sources.
One is the subject-matter of the eontroversy. Under this head
is the provision that ¢ the judicial power shall extend to all cases
in law and equity arising under this Constitution, the laws of the
United States, and treaties made, or which shall be made, under
their authority.”® This source of jurisdiction does not give the
courts permission to act in advance of a statute or treaty creating
matter to act upon.t But— '

Laws of States.— Even here, in questions reaching beyond the
statute or treaty, the court looks for its common-law principles,
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not to any national system of unwritten laws, but “to the State
in which the controversy originated.” ! :

§ 196. Continued. — There are various circumstances in which
the national courts have a jurisdiction derived from the Consti-
tution to administer, not the laws of the United States, but of a
State, where not even the subject-matter is within the legislative
power of Congress. It is so in most cases of “controversies
between two or more States, between a State and a citizen of
another State, between citizens of different States, between citi-
zens of the same State claiming lands under grants of different
States, and between a State, er the eitizens thereof, and foreign
states, citizens, or subjects.”?® And it is generally so. in * cases
affecting embassadors or other public ministers and consuls,”
where the State courts have mo jurisdiction.* But plainly, in.
these cases, if the person of the party is not altogether protected,
but the national tribunals may entertain the suit, the laws of a
State may still furnish the rule for decision.? 'And in none of the
circumstances brought to view in this section is there either scope
or need for a national common law.

§ 197. Observation.,— The foregoing outline relates more to
civil jurisprudence than to eriminal, but it will help us to a better
understanding of what particularly concerns the eriminal law.

§ 198. Specific Views as to the Crimingl Law ; ~—

Crime and Court to punish it, distinguished. — There may be a
erime, but no court authorized to punish it; or, an authorized

7 Wheat. 356; Lane v. Townsend, Ware,
286 ; United States ». Douglass, 2 Blatch.
207; Téese v, Phelps, 1 MeAl 17.

. 1 (aines ». Relf, 16 Pet. 9; Lorman
¢, Olarke, 2 McLean, 568; United States
». Howland, ¢ Wheat. 108, 116; Rokin-
son v. Camopbell, 3 Wheat, 212, 222; Ben-
nett + Butterworth, 11 How, T. 8. 669;
1 Bishop Mar. & Div. § 70. Story Const.
§ 1645, seems to slate the doctrine other-
wise; but without support from the au-
thorities he cites.

2 United States v, Burr, 1 Burr's Trial,
482 ; Du Ponceau Jurisd. 5; 1 Kent Com.
433.

3 United States v. Reid, 12 How. U. 8.
861,

4 Post, § 109, 200,

116

5 Du Poncean Jurisd. 38 ef seq. ; Law
on Jurisd, 68, note. And see post, § 195
200,
6 Const. T. 5. art. 3, §2. And see
Home Insurance Co. ». Northwestern
Packet Co., 32 lowa, 223,

7 « Tt has often been held, that, where
by the Constitution a power is vested in
the government of the TUnited States
over any particular subject or class of
subjects, the Comstitution does mnot, by
it own force, confer a power on the
courta of the United States.” BShaw,
C. ¥., in Commonwealth 2. Peters, 12

- Met. 387, 802; s. p. United States ». New

Bedford Bridge, 1 Woodb. & M. 401,
486,

tribunal, yet no law making the act a crime. Keeping this dis-
tinction in mind, — first, are there common-law offences against
the United States? secondly, if there are, has jurisdiction over
them been given to any judicial tribunal?.. Du Poncean® does

1 Wheaton v Petera, 8 Pet. 551, 658,
which was a question of copyright;
ante, § 194

2 Const. U. 8. art. 8, § 2; Lorman ».
Clarke, 2 McLean, 568, 572; United
Btates v. Lancaster, % McLean, 431, 453 ;
Cohens v, Virginia, 6 Wheat, 264 This
provision is parily restricted by amendm.
art. 11, .

3 Const. U. 8. art. 8, § 2; ante, § 181

1 Mannhardt v. Sodersttom, 1 Binn.
138; United States v. Ravara, 2 Dzll
207; Commonwealth v. Kosloff, 5 8. & R.

- b4b; Davie v. Packard, 7 Pet. 276. Con-

tra, the majority of the court in The
Btate ». De La Foret, 2 Nott & MceC. 217

5 See Commonwealth » Kosloff,
pupra; Du Ponceau Jurisd. 34 e seq.
See further as to copsuls, Griffin ». De-
minguez, 2 Duer, 656 ; Taylor ». Best,
14 C. B. 487, 18 Jur. 402, 25 Eng. L. &
Eq. 888.

& « & Dissertation on the Natare and
Extent of thg Jurisdiction of the Courta
of the Uni States.” Philadelphis,
1824, . This writer “ bad ably examined
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§ 200 JURISDICTION AND LOCALITY. [BoOK 1L

not put the questions in these words, but he draws the distinetion.

they indicate, and seems to answer the first in the affirmative,
and the second in the negative. Now,—

Whether Common-Jaw Crimes against United States. — If, by our
Constitution, the governments of the States had been entirely
absorbed into the general government, obviously all acts which
before were offences against the several States, in their particular
localities, would become such against the United States! But
what was done did not supersede State sovereignty entirely, and
thus one ingredient, eszential to this result, is wanting.

§ 199. Continued —~ Juriediction. — Contrary, therefore, to Du
Ponceau, we answer the first question in the negative; and
thus conclude, that common-law offences against the general gov-
ernment do not, in the broad sense of the proposition, exist
within the local limits of the States, even if the tribunals have
full criminallaw jurisdietion. Whether they have sach full ju-
risdiction is the next question. Our judiciary acts have expressly
given to the Circuit and Distries Courts together —we need not
inquire how divided between them — exclusive cognizance of all
crimes against the United States, committed either on land or
gea;? and it is difficult to doubt that these words are broad
enough to include common-law crimes, if -such there are. Duf,
whether the answer to the first or second or both of the above
questions is in the negative, the conclusion is the same, supported
by the decided cases, which have at last reached the result by a
path of doubts, uncertainties, and eontradictions, that the United
States courts cannot punish offences against the general govern-

ment until specified and defined by an act of Congress? Still, —

§ 200. Limits of the Doctrine. — If our own course of reason-
ing, conducting to the same result through a different path, is
correct, there must be, in some special instances, common-law

the subject, and shed strong light on in 1 Gailis. 488; United States ». Lan-
this intricate and perplexed branch of custer, 2 Melean, 431, 433; United

CHAP. X.]  UNITED STATES AND COMMON LAW. § 201

offences against the United States, even within the territorial
limits of the States.! And, aside from this, there is ground for
the following qualification ; namely, that, —

Rule of Law — Procedure. — Where an act of Congress has de-
fined a crime, the courts in -giving meaning to the act will look
to the jurisprudence of the -logality in which the offence was
committed ; while the procedure in bringing the offender to jus-
tice, including the rules of evidence, must be what is laid down
by the national legislature.? Indeed, the procedure has been
decided to be “the law of the State, as it was when the courts
of the United States were established by the Judiciary Act of
1789.78 : :

§ 201. Common-law Crimes beyond State Limita. — When w
pass beyond State bounds, the question is, in reason, entirely
changed. We have seen, that there the States are unknown,
and their power and jurisdiction together cease, while the United
States is as completely a nation and its suthority as perfect and
full as if there were no States.t In just principle, therefore, the
unwritten law of crime as applied in such localities by the Eng-
lish jurisprudence,® and the unwritten law of nations, must, in all
places not within State limits, and not within some exceptional
rule, constitute a common law of the United States. Acecord-
ingly, in reason, the United States tribunals would appear to
have common-law cognizance of offences upon the high seas, not
defined by statutes; and of all other offences within the proper
cognizance of the criminal eourts of a nation, committed beyond
the jurisdiction of any particular State. This conelusion, how-
ever, does not as yet rest on a sufficient basis of judicial author-
ity to be received as absolute law, and it is contrary to the dicta
in some of the cases.® Yet it brings inte harmony with the gen-
eral doctrine several decisions which must otherwise be deemed
unsound ; and it is in direct conflict with perhaps but one case.?
This case was decided without argument, and the court in effect

the national jurisprudenee.” Chancellor States v Ravara, 2 Dall. 2587;: United

Eent, 1 Kent Com. 389,

1 Ante, § 9, 14, 190, 192,

T Act of Sept. 24, 1789, ¢. 20, § 9, 11;
Siat, 1842, ¢ 188, §8; R. 5. of 1. 8.
§ 563, 629, T11, 43004308,

2 United States v, Hudson, 7 Cranch,
82 United States v. Coolidge, 1 Wheat.
415, reversing the decision of Btory, 4.,
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Stutes ». Worrall, 2 Dall. 384; United
States ». New Bedford Bridge, 1 Woodb.
& M. 401; United States ». Babeock, 4
Meclean, 113, 115; United States ». Mau-
rice, 2 Brock. 86 ; United States v. Scott,
4 Bis, 2¢; TUnited States ». Taylor, 1
Iinghes, 514. Bee also Anenymous, 1
Wash. C. C. 84.

1 Sco, particularly, ante, § 192.

2 Ante, § 194; United States v, Haw-
thorne, 1 Dillon, 422; United States ».
Shepard, 1 Abb. T. 8. 431.

8 Tnited States v. Reid, 12 How. T. 8.
881. See United States v. Block, 4 Saw.
211.

t Ante, § 145 et seq,, 182 et seq, 192

5 Sece, however, The State o Sluby,
2 Har. & McH. 480,

& See cases cited ante, § 198, 169, and
particalarly United States ». New Bed-
ford Bridge, 1 Woadb. & M. 401, 438,
And see Ex parte Bollman, 4 Cranceh, 75.

T United States v. Coolidge, 1 Wheat

415,
- 118



§ 203 JURISDICTION AND LOCALITY. [BOOK 1I

declared that it should not be a precedent for the future. We
may deem, therefore, that the question is open for further discus.
sion in our courts.? '

§ 202. continued. — If this doctrine were judicially established,
it would give a completeness to our national government with-
out impairing any one right ever claimed for the States. It
would tend to harmony in our intercourse with foreign nations.
And it would promote justice in cases not foreseen by the legis-
lature. Evidently, too, it would carry into effect the meaning of
the framers of our Constitution. To suppose, that, in the organ-
ization of our government, a whole system of laws was submerged
in the depths of the ocean, beyond the reach alike of the national
and State tribunals, is repugnant to reason, to the nature of law,
to public policy, and not honorable $o.our country.?

§ 203, District of Columbia. — As to the District of Columbia,
the question was by statute settled according to the principles
just indieated, when it was acquired ; the prior Jaws being there
continued in force.8 Therefore there are in this locality commeon-
law crimes against the United States, the same, and to the same
extent, as there are, in the several States, common-law crimes
against the State.t '

1 “ Whatever room there may be for
doubt as to what commonlaw offences
gre offences against the United States,
there can be none ag to admiralty of-
fences.,” Story, J., United Statea o.
Coolidge, 1 Gallis. 488; United States v.
Ravara, 2 Dall. 297; Commonwealth ».
Kosloff, 5 8. & R. 545; Du Poncean
Jurisd. 9-14, 87-62 And see Common-
wealth ». Peters, 12 Met. 387; United
Stetes v». Bevans, 8 Wheat., 336 ; United
Btates p. Wiltberger, & Wheat. 78;
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United States v, Smith, 5 Wheat. 153;
United States » Shepherd, 1 Hughes,
620 ; United States v. Reese, 4 Saw. 620,

2 See ante, § 157, 192,

3 D Ponceau Jurisd. 69-73; Eepdall
v. United States, 12 Pet. 524, 613; Bird
v. Commonwealih, 21 Grat. 800. And
pee McKenna ¢ Fisk, 1 How. U, 5. 241,
249,

¢ Bishop First Book, § 109. Az to the
retrocession of Alexandria to Virginia,
see Phillips ». Payne, 92 U. 8. 130.

CHAP. XI] COMBINED ACT AND INTENT. § 204
BOOK III

THE SEVERAL ELEMENTS OF CRIME STATED AND.
ILLUSTRATED,
CHAPTER XI.

COMEBINED ACT AND INTENT. -

§ 204. An Act is essentlal.— We have seen,! that the tribunals
take notice of wrongs only when the complaining party is entitled
to complain. And he is so entitled only when, besides having an
interest in the matter, he has suffered. Now the State, that com-
plains in criminal causes,? does not suffer from the mere imagin-
ings of men. To entitle her to complain, therefore, some act
must have followed the unlawful thought. This doctrine is fun-
damental, and, in & general way, universal; but slight differences
in its common-law applications appear in the books, and now
and then a statute is enacted departing from judicial precedent.
Thus, —

Having a Thing in Possesslon— Proouring it— (Counterfeits — Fools
. Obacene Libel). — It is no offence af the common law to kave in
one’s possession counterfeit coin, or forged paper, or bills of a
non-existing bank, with the intent to pass them as good; or tools
for forging, with the intent to use them ; or an obscene libel, with
the intent to publish it; becaus¢ the bare possession' is not an
act? Tut to procure such money or other things, with the crim-
inal intent, is an offence ; because the procuring or. receiving is
an act* Thisisa nice distinetion ; yet the principles of the com-

1 Ante, § 11. & B. 485, Dears. 64, 22 Law J. . 5. M. C.

2 Ante, § 32. 50, 17 Jur. 548; The State v. Penny, 1
% Rex v, Stewart, Ross. & Ry. 288; Car. Law Repos. 517 ; Rex ». Rosenstein,

5. ¢. nom. Rex v, Stnart, 1 Russ. Crimes;
8d Eng. ed. 43; Reg. v. Fulton, Jebh, 48;
Rex v. Heath, Ross. & Ry. i84; Com-
monwezlth ». Morse, 2 Mass. 133; Dug-
dale v, Beg., 16 Eng, L. & Bq. 880, 1 Eilia

2 Car. & P, 414. But see Reg. v. Willis,
Jebb, 185 ndate,

-4 Rex »! Fuller, Russ. & Ry. 308;
Pugdale ». Reg., 16 Eng. L. & Eg- 380, 1
Ellis & B. 485.
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§ 206 ELEMENTS OF CRIME, [Book 1

mon law clearly require it. There are, however, English and
American statutes which make the bare possession, when aceom-
panied with the intent, a sufficient act in the particular cases for
which they provide; and possibly some of the older of these
English statutes are common law in this country.!

“ Having,” as Bvidence of “Procuring.” —So, at the common law,
& possession may be shown in evidence against a prisoner on a
charge of procuring.2

§ 205. Evil Intent also essentlal. — Prompting the act, there
must be an evil intent, —to be explained further on? For ex-
ample, if a child is too young to have an evil intent or if &
person of any age is insane and therefore incapable of having
such intent,? or if one acts honestly under a misapprehension of
facts,5 there is no evil purpose, and consequently no crime,

§ 206. Act and Intent to combine.— From the foregoing views
results the rule, established in the legal authorities, that an act
and evil intent must combine to constitute in law a crime.’

CHAP, XIL] COMBINED ACT AND INTENT. -§ 208

§ 207, Whether simultanecus. — And generally, perhaps always,
the act and intent must, to constitute an offence, concur in point
of time.! Therefore-—

Larceny. — Larceny, composed of the act of trespass and the
superadded intent to steal,? is not committed when this trespass
and this intent do not exist at the precise moment together.?
And, —

Burglary. — To constitute a burglary, the intent to commit the
felony in the place broken must exist at the moment of the break-
ing and entering.!

Fossible Exceptions. — It is d1fﬁcu1t to say, that, by no possibil-
ity, can there be any exception to the rule which requires the act
and evil intent to conecur in point of time. If, for example, a
man should send to a distant place an agent to do a criminal
thing for him there,’ then should repent, but before the counter-
mand reached the agent the thing should be done, it would be a
novel question, the decision of which could not be predicted,
whether or not this ineffectual repentance and countermand

1 See Rex ». Suttom, Caa. temp.
Hardw. 370,373, 2 Stra. 1074. Contrary
Common-law Views. — From the report
of this case in Strenge we should infer,
thet a possession ig alone a sufficient act
at the common-law; whence some mod-
ern writers have supposed that the rule
wad 80 anciently, and was changed hy
later decisions. But the more extended
report in Cas. temp. Hardw. supra, seems
to put this case vn one of the English
statutes. Bee also Bex v. Lennard, 2
W. BL 807, 1 Leach, 4th ed. %0, 1 East
P. C. 170. The reporter's herd-note to
Bex v, Parker, 1 Leach, 4th ed. 41,
is: “ Haviog the possession of counterfeit
money, with intention to pay it away aa
and for good money, is an indictable of.
fence at common law.” The date of this
ease is 1760. Bat the report shows, that no
opinion wae ever delivered in it by the
judges. In a note, the reporter derives
the doctrine from Rex v. Sutton, supra.
And he adde : “ The cases of Rex v, Lee,
Old Bailey, 1689 [stated Cas. temp.
Hardw. 871], for having in his custody
divers picklock-keye with intent to break
house and ateal goods; Rex ». Brandon,
Old Baiiey, 1698 [stated Cas. temp.
Hardw. 872], for having coining instru-
ments with intent, &c.; Rex v, Cox, 0ld
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Bailey, 1680 {stated Cas. ternp. Hardw.
872], for buying ecounterfeit shillings,
with intent, &c., —were cited in support
of the prosecution; for per Lee, J., *all
that is necessary in this case, is an act
charged and a criminal intention joined
to that act.”” p. 42, From thjs the dis-
tinction between * procuring ' and * hav-
ing ” would seem not to have occurred
to the coart or to Mr, Leach.

? Rex v. Fuller, Russ. & Ry. 808
Brown’s Case, 1 Lewin, 42.

8 Post, § 285 et seq.

* Tost, § 367 et seq.

8 Tost, § 374 et seq.

9 Post, § 301 et seq.

¥ Rex ». Seofleld, Cald, 807, 403: 1
East P. C. 68, 225; 2 Fast P. C. 1028,
1030 ; Commonwealth v. Morse, 2 Mass,
138, 139; Ross ». Commonwealth, 2 B,
Manr. 417 ; Reapublica v, Malin, 1 Dalt.
33; The State » Will, 1 Dev. & Bat,
121, 170; Rex », Warne, 1 Stra. 644 ;
Rex v. Heath, Russ. & Ry. 184; Rex v
Stewart, Buss. & Ry. 283; Yoes 2 The
State, 4 Eng. 42 ; Torrey ¢ Field, 10 Vi,
3563, 409 ; United States v. Twenty-eight
Packages, Gilpin, 306; Respubliea ».
Roberts, 1 Dall. 33; Gores Caze, 3 Co.
8la; Dogdale ». Reg., 16 Eng. L. & Eq
380, 1 Ellis & B. 485; United States »

would free the principal from criminal responsibility. .
§ 208. Permission abused —Trespasser ab initio.— In Civﬂ' juris-
prudence, we have the rule, that, when a man does a thing by

Riddle, 5 Cranch, 311; Gates ». Louns-
bury, 20 Johns. 427; Rex v Green, 7
Car. & P. 156; Reg. v. Chapman, 1 Den,
C. C. 432, Temp. & M. 90, 13 Jur. 885;
Case of Le Tigre, 8 Wash. C. C. 667,
572; Rex ». Sutton, Cas. temp, Hardw,
370, 2 Stra. 1074; Beg. v. Turvy, Holt,
264,

1 See the subsequent cases cited to
this section; also The State ». Will, 1
Dev. & Bat. 121, 170 ; Bullock ». EKoon,
4 Wend. 531; Merse ». The State, 6
Conn. 9: Rex » Hughes, 2 Lewin, 228,
2532, 1 Russ. Crimes, 84 Eng. ed. 21;
Rex v Smith, 5 Cur. & ., 107, 1 Moody,
814 Brocks v. Warwick, 2 Btark. 389;
Rey. v, Sutton, 2 Moody, 20.

2 Post, § 342.

3 Reg. v. Preston, 8 Fng.L. & Eq. 589,
2 Den. €. C. 355; Ieople » Andersonm,
14 Johns, 294; People v Copdell, 1
Hili, N. Y.94; The Btate » Ferguson,
2 McMullan, 602; The State » Weston,
9 Conn, 527; Reg.v. Riley, 4 Eng. L. &
Eq. 544, 1)ears. 149, 17 Jur. 13¢; Reg. v

Glass, 1 Pen. C. €. 215, 2 Car, & K. 305;
People v. Reynolds, 2 Mich. 422; Long
». The State, 12 Ga. 293 ; Reg. v. Good-
body, 8 Car. & P. 665; The State ». Bra-
den, 2 Tenn. 68; Rex v. Charlewood, 1
Leach, 4th ed. 409, 2 Fast P. C. 689;
Reg, ». Brooks, § Car. & P. 205; Rex v
Leigh, 2 East P. C. 694, 1 Leach, 4th ed.
411, note ; Reg. ». Evans, Car. & M. 632,
The State z Smith, 2 Tyler, 272; Reg.
v. Peters, 1 Car. & K. 245; Rex v. Pope.

‘g Car. & P.348; The State ». Roper, 8

Dev. 478; Reg. v. Thristle, 1 Den. C. C.
562, 2 Car. & K. 842; Rex v Pear, 1
Leach, 4th ed. 212, 2 East P. C. 685, 697.
And see Nerton ». The State, 4 Misso.
461 ; Ransom v. The State, 22 Conn. 153}
The State ». Conway, 18 Misso. 321;
Rex ». Holloway, 5 Car. & T’ 624 But
see The State v. Burk, 4 Jones, N. C. 7.

_ 4 Eelly v. Commonwesalth, 1 Grant,
Pa.484. (f course, the case supposed in
the text is §ot one of breaking out; as to
which, see Vol. IL § 99.

& Sew ante, § 110, 111.
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permisgion of law,— not by license, but by permission of law,—
and, after proceeding lawfully part way, abuses the liberty the
law had given him, he shall be deemed & trespasser from the be-
ginning, by reason of this subsequent abuse.! But this doctrine
does not prevail in our eriminal jurisprudence; for no man is
punishable eriminally for what was not.criminal when done, even
though he afterward adds either the act or the intent, yet not the
two together.2 On the other hand, —

§ 208 a. Repentance after ‘Act — Before. — When & crime has
been fully committed, repentance, however rapidly following, is
too late to annul it.* But-an abandenment.of the evil intent at
any time before so much of the act is done as constitutes a crime,

takes from the doing its indictable quality.*

! Broom Leg. Max. 2d ed. 221; Allen
v. Crofoot, & Wend. 506; Saclrider v
MeDonald, 10 Johne. 253; Hopkina e,
Hopking, 10 Jobns. 889 ; Gates v. Louns-
bury, 20 Johns. 427. Bee Wheelock ».
Axrcher, 26 ¥1. 380; Bradley r. Davis, 14
Maine, 44; Jarrett v -Groathmey, 5
Blackf. 287; Wendell v. Johnson, 8 N. H.
220; Ferrin ». Symonds, 11 N. H. 363;
Bond ». Wilder, 18 Vt. 398; Cushing ».
Adams, 18 Pick. 110, 114; Smith », Gates,
21 Pick. 55; Ouley ». Watts, 1 T. R. 12,
* 2 The State ». Moore, 12 N. H. 42;
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Commonwealth v. Tobin, 108 Mass. 426;
United States v. Fox, 96 U. 8. 670. And
see the other cases cited to this section;
aleo Vol. IL § 1028, 1122, * Aistimatio
procteriii delicti ex postrems fucle nungquum
cresctl. ‘The estimation of a crime com.
mitted never increases from a subeeguent
fact. Bac. Max. Reg. 8 Bouv. Law
Diet.

B Pogt, §. 782, 7323; United States ».
Foz, 9 1. 8. 870.

4 Post, § 733; Clements » The State,
60 Ala. 117,

CHAP. XIL.] PUBLIC GOOD AND DESERT OF PUNISHMENT. § 210

CHAPTER XIIL
THE, PUBLIC GOOD AND DESERT OF PUNISHMENT TO COMBINE.

. § 209, Law aims at Practical Resulta.~— In the criminal depart-
ment, the same as in the civil, the object of our system of legal
doctrine and its judicial enforcement is to produce practical
results, not to vindicate mere abstract theories of right. For
example, in morals, the rule laid down by our Saviour in a case
of adultery is, that the mere imagining or designing of evil is
equivalent to the doing; but we have just seen,! that in our
jurisprudence no such rule prevails, becanse neither the commu-
nity nor a third person, but only the individual himself, is harmed
by an evil imagining from which no act proceeds. And from this
view we are conducted to another, which is, that, in determining
whether or not a particular thing is, or should be made, cogniza-
ble by the eriminal law, we are not simply to look at the morals
of it, or even at the practical enormity of the evil to be remedied ;
but still more, and primarily, to the question, as one of sound
governmental judgment, whether to punish the wrong-doer will
as a judicial rule promote, on the whole, the public peace and
good order. :

§ 210. .Object of Punishment. — The object of punishing crimi-
nals is often stated to be, to deter others from crime, and so pro-
tect the community; as well as; when the life is not taken, to
reform the offender? Some writers have objected to the first
part of this proposition ; suggesting, that the government has no
right to impose snffering on one of its subjects for the good of
the rest. ‘This suggestion is clearly founded on a correet princi-
ple; yet it appears guite harmonious with the other branch of
the proposition, when both branches are rightly viewed. The

i Ante, § 204. Wayland oral Science, 10; Paley
? Beccaria oh Crimes, ¢. 12; Fden Morut Phily b. 8, ¢. 9; Ruth. Inst. b. 1,
Penal Law, 3d ed. 6; 4 Bl Com. 18; ec.18,§ 8, 18.
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courts, as we have seen,! do not take cognizance of all erime.
Therefore, — .

Offender's Desert and Public Good to combine, — On the one hand,

no man is to be punished unless he deserves punishment in pure
retributive justice, aside: from all extraneous considerations ;
while, on the other hand, though a penalty is merited, it will not
be inflicted by the governmental powers, which do not assume
the full corrective functions of the Deity, unless a public good
may thereby be done?

§ 211. Criminal Law a Praotioal Science.— The considerations
thus brought to view are of wide influence. They teach us, that,
while the criminal law is a science, it is for use, not speculation.
Henece, also, —

Technical Rules. — Though, in the criminal law, there are and
must he technical rules, no such rule is to be earried so far as fo
produce results plainty detrimental to the public repose, or to a
sound administration of the judicial system. Again,—

Justice to Defendants.— No theories, however fine, shonld ever
persuade a court to pronounce against a defendant a judgment to
which the conscience of mankind will refuse to respond. When,
as it orice happened,? it is seen that the judgment will be of this
sort, and the promptings of the understanding compel the court
to continue the case expressly to give the defendant an oppor-
tunity to apply for a pardon, the further question should be care-
fully revolved, whether or not the decision itself is sound in law.
Finally, —

Practical Effect of Proposed Law. — If the legislator would pro-
ceed wisely, he must consider as well how a proposed law will
practically work, as how far it is intrinsically just. A measure
of legislation may be just, while to adopt it will be an abomina-

- tion.%

1 Ante, § 10, 200, 3 Commonwealth ». Magh, 7  Met

% “ Biaté punishments are to be eon- 472; post, § 508; Siat. Crimes, § 356.
gidered as founded on, and limited by, + Aud pee the views of the late Prof.
firat, natural justice; secondly, public Mittermaier, ante, Introduction, note.
utility.” Eden Penal Law, 8d ed. 8. :

126
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CHAPTER XIIL

THE CRIMINAL THING TO BE OF SUFFICIENT MAGNITUDE.

g 212-215. Intreduction.
218-222. The Intent.
222-229, The Act.

§ 212. Maxims as to Small Things. — There are in our law two
maxims from which is derivable the doctrine, that jurisdiction
will not be assumed by the courts over things trifling and small.
One of these maxims is, De minimis non curat lex, the Jaw does
not concern itself about trifles;? the other is, Jn jure non remota
causa sed prozima spectatur, “in law the immediate, and not the
remote, cause of any event is regarded.” 2

§ 213. Whether applicable in Criminal Law.— Each of these
maxims is, it is admitted, of wide influence in the eivil depart-
ment of our law. Writers on the criminal law, in times past,
have seldom or never mentioned either of them. But it does
not follow, from this, that they are not equally applicable in the
criminal department as in the civil; and an examination of the
decisions shows, that, in point of actual doctrine, they are. Yet,
in the language of Lord Stowell, as quoted in the Introduction,®
wit would be difficult to find an English case,” or an American,
in which “such a matter could force itself npon any recorded
observation of a court;” consequently, though it is “deeply
radicated » in our law of crimes that the tribunals will not assume
jurisdiction over things trifling and small, this can hardly be
deemed ¢ directly decided” in words.!

1 Broom Leg. Max. 24 ed. 106, matter of snbatance, and therefore the
% Broom Leg. Max. 2d ed. 165. first motive, as showing the intention,
3 Ante, Introdaction. must be prineipaily regarded.”” Breom

* An excellent English writer, speak-
ing of the Iatter of the two maximas
guoted in the last section, says : “ Neither
does the above rule hold in criminal
cases, because in them the intention ia

Leg. Max. 24 ed. 170 ; referring to Bae.
Mex. vol. 4, p. 17. But we shail see,
that the adjudged law as to the motive
is directly the other way. Post, § 880~
841. He illustrates his proposition thus:
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§ 214, Difficulties of the Subject. — To so treat this subject,

therefore, as to satisfy all readers is practically difficult, It

would not be so but for the fact that many persons look upon
legal doctrine and judicial déctum as identical, and fail o see how
the decisions of the courts can establish a proposition otherwise
than by the judges iterating and reiterating it in words. Doubt-
less, therefore, there are those who will even deny that any con-
sideration is to be given to the magnitude of the act, or of the
intent, or to the amount of evil it is caleulated to produce, urg-
ing that the attention should be directed solely to its nature.
But there is no man, lawyer, judge, or juror, whose conduct in
the trial of & criminal cause will not show that truly his mind
essents to the general doctrine, — to which, perhaps, he thus in
form objects, -~ though he may be unconscious of the fact him-
self, :

How the Doctrine proved — The proof of this doctrine, like any
other, eonsists in comparing it with the adjudged law. If the
decisions are harmonized by it, and if without it they would
appear in confusion and discord, it necessarily is the rule on
which they proceeded. By thus comparing fact and assumed
rule, man has learned every law of nature which he knows, and
thus is ascertained every other law within human cognizance.

What for this Chapter. — It will he the purpose of this chapter
to call to mind a few leading facts in the law of crime illustrat-
ing its doctrine; namely, that jurisdiction, in criminal eauses,
will not be assumed by the courts over things trifling and small.
But the complete proof of the doctrine can, in the nature of
things, appear only on a consideration of the entire system of
rule and decision to be unfolded in these volumes.

§ 215. How the Chapter divided. — We shall pursue the inquiry

CHAP. XIII.] MAGNITUDE OF CRIMINAL THING. § 217

L. The Intent.

§ 216. Carelesaness, - Carelessness, we shall by and by see,
is, when certain evil results flow from if, criminal. But from
the doetrine of this chapter it follows, that there may be a degree
of carelessness so inconsiderable as not to be taken into account
as eriminal by the law. We may not find it easy, on principle,
to show the exaet line distinguishing the less and greater degrees ;
and, when we seek for it in authority, it there appears variable
and uncertain. Thus, —

§ 21'7. Medical Practitioner Caralesa — (Homicide). —Not every
degree of carelessness in a medical man will, if the death of the
patient ensues, render him liable for manslaughter: it must be
gross;* or, as more strongly expressed, the grossest ignorance or
most eriminal inattention.?

Othera causing Death.— In respect to persons generally who
cause death in pursuing their lawful business, the criterion is said
to be, “to examine whether common social duty would, under
the circumstances, have suggested a more sircumspect conduct ;7’4
yet we may doubt, on the authorities, whether this expression is
not a little too strong against the accused.

Omission — Distinguished from Commission — (Homicide). — It
appears to have been sometimes laid down, that merely omitting
to do an act will not render one liable for hemicide, though death
follows.® And such is generally, perhaps universally, the just
doctrine where the omission is not connected with a legal duty ;8
but not where i} is.” The difference between omitting and doing
is not so much in principle as in degree.? The delinquency must

a8 respects, I. The Intent; II. The Act.

i As, if A, of malice prepense, discharge
A pistol at B, and misa him, whereupon
he throws down his pistol and flies, and
B pursues A to kill him, on which he
turns and kills B with a dagger; in this
case, if the law considered the immedi-
ate cause of the death, A%ounld be justi-
fied as having acted in his own defence;
but, locking back, as the law daes, to the
remote cause, the offence will amount to
murder, becanse committed in pursuance
and execution of the first murderous in-
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tent.” Broom Leg. Max. 2d ed, 170, 171;
referring to Bac. Max.reg. 1. What ia
thus said by way of Mltustration is doubt-
less sound in law, but it tends in no do-
gree to support the propesition it would
Hlivatrate. If one kills another of malice,
this is murder; and, in the case thas sup-
posed, the fact that A, before he fled,
discharged at B his pistoel, shows malice
to have still existed in hin: when he sue-
ceeded in accomplishing  his intended
work of killing. :

1 Poat, § 313 et seq.

2 Rex v Long. 4 Car. & P. 208; Rex
v. Van Butchell, 8 Car. & P. 629,

2 Hex v. Williamson, 3 Car. & T 635;
Vol. T1. § 664,

¢+ 1 East P. C. 262. And see, as to
what is eufficient carelessness, Reg. ».
Conrahy, 2 Crawf. & Dix C. C. 86; Rex
v, Watcrs, 8 Car. & P, 328; Rex ». Con-
ner, 7 Car. & P. 438; The State ». llil-
dreth, 9 Ire. 440; Matheson’s Case, 1
Swinton, 633. See also Vol. IL § 6564,
881, 690,

f Rex» Green, 7 Car. & P. 156.

YOL. T, 9

¢ Rex ». Allen, T Car. & P. 153; Rex
v. 8mith, 2 Car. & P. 44%; Reg. v. Bar-
rett, 2 Car. & K. 343; Rex ». Bquire, 1
Russ. Crimes, 3d Eng. ed. 19; Reg. n
Ldwards, 8 Car. & P.6il; Rex » Saun-
ders, 7 Car. & P. 277; Rep. ». Vann, 8
Eng. L. & Eq. 596, 2 Den. C. C. 325, 5
Cox C. C.37v.

T Rex v. Friend, Russ. & Ry. 20; Reg.
v, Lowe, 8 Car. & K. 123, 4 Cox C. C.

‘449, 7 Bost. Law Reporter, ¥. 8. 376 and

note, 1 Bery & . Lead, Cus. 49,
& On this topic a Scotch law writer
cbeerves: “ The general principle,” says
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be of a certain magnitude for the courts to take cognizance
of it.

§ 218. Carelessly selecting Agent — (Masber and Servant — Sheriff
and Deputy — Escape ). — W e shall see in another connection,! that
one may be so careless in employing a servant as to become liable
criminally for the latter’s acts in his service. And from seme of
the older books it appears, that a sheriff may be indicted for a
mere negligent escape ? suffered by a deputy, as his jailer ; because
he * ought to put in such a jailer as for whom he will be answer-
able.”$ But we may doubt whether the doctrine of the sheriff’s
Hahility would be carried so far now, in the absence of special
circumstances ; and it seems in a general way to be settled, that

he cannot be held criminally for the conduct of his deputy;*
though he may be liable in proceedings quasé criminal, for the

enforcement of civil rights.®

§ 219. Further of Principal and Agent. — We shall see,’ that the
general doctrine of the criminal law is -the one which exempis
the master, or principal, from responsibility for a erime by the- ser-

vant, or agent. Thus,—

Alison, “is, that, in acts either of duty
or amusement, &ll persons are bound to
take due care that no injury is done to
any of the licges; and that, if death en-
gue from the want of such care, they
must be answerable for the conseqnences.
Of course, the degree of care which the
law requires varies with the degree of
peril which the lieges sustain from its
want. It is greatest where the peril is
most serious, and diminishes with the
decrease in the danger incurred by negli-
gence or inattention. Thus the masters
of steamboats, who are intrusted with
- the guidance of floating vesscls of im-
mense size, and moving with the greatest
velocity, are bound to exercise the high-
est degrec of vigilance: the drivers of
ptage-coaches are answerable for the
next degree of diligence, then drivers of
ordinary carriages and riders on horse-
back. This arises from the different de-
grees of peril which the leges pustain
from such negligence, and the greater
degrée of skill expected from those who
are intrusted with the direction of the
higher species of vehicles.” 1 Alison
Crim Law, 113; and se¢ peveral of the
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succeeding pagea in this anthor. The
Scoteh faw would seem to reguire rather
less carelessness in degree to constitute
what it terms eculpable homicide, than
the Baglish, to constitute the correspond-
jng offence of mansianghter. Mr. Ben-
pett has discussed the distinction be.
tween negligent omission and commie-
sion, in a note to Reg. ». Lowe, 1 Ben, &
H. Lead. Cas. 49, reported, as above men-
tioned,

1 Post, § 316 et seq.

2 See post, § 316, 321.

% Rex » TFell, 1 Ld. Raym. 424, §
Mod. 414, 416; 1 Hawk. P. C. Curw. ed.
p. 198, § 20, Buat see the report of Rex
v, Fell, in 1 Balk. 272. See also Rex »
Lenthal, 3 Mod. 148, 146; Reg. - Bel-
woaod, 11 Mod. 80.

t Commonwealth v, Lewis, 4 Leigh,
€64 ; The State . Berkshire, 2 Ind. 207 ;
Overholtzer v. McMichael, 10 Barr, 139;
1 Bast P. C. 831,

5 Matter of Stephens, 1 Eelly, 584;
-Overholtzer #; McMichael, 10 Barr, 188,
And see Miller ». Lockwood, 5 Harne,
Pa. 248.

& Poat, § 817,

CHAP. XIII.] MAGNITUDE OF CRDMINAL THING. § 220

Servant selling Liguor, &o.— Under the statutes forbidding the
‘sale of intoxicating drinks without license, and the former en-
actments against selling goods to slaves without the consent of
their masters, it is sufficient in defence that the sale was made by
the defendant’s clerk, unauthorized either absolutely or by impli-
cation.: Even where the statutory words were, “by an agent or
otherwise,” the Connecticut court held, two judges dissenting, that
the servant’s want of authority would excuse the master; and
Ellsworth, J., in dehvermg the opinion of the majority, ob-
served : —

Continued — Distinctions as to Mastera Liability — ( Libel — Book-
eeller, &c.).——*The master is never liable -criminally for acts
of his servant, done without his eonsent, and against his express
orders. The liability of a bookseller to be indicted for a libel
sold from his store by his clerk is nearest to it. But the charac-
ter of these cases has not always been understood.. If carefully
examined, they will be found to contain no new doctrine. The
leading case is Rex v. Almon.2 Other cases followed, as may be
seen.® But, having examined these cases, we speak with confi-
dence that they contain no new doctrine. They make a sale in
the master’s store high, and, unexplained, decisive evidence of his
agsent and co-operation ; but they will not bear out the claim
that a bookseller is liable at all events for a sale by his general
clerk. Lord Mansfield said, in Rex ». Almon, * The  master may
avoid the effect of the sale, by showing that he was not privy nor
assenting to it, nor encouraging it.” So in Starkie it is said, that
the defendant in such cases may rebut the presumption by show-
ing that the libel was sold contrary to his orders, or under circum-
stances negativing all privity on his part.”*

§ 220. Principal's Liability, continued. — But it is obkus that
these are distinctions lying on the border line, between cases
wherein the carelessness of the prineipal in employing the agent
is so great as to remder him criminally responsible, and those

1 Hipp v The State, 5 Blackf. 149;
The State ». Dawson, 2 Bay, 360; Barnes
v. The State, 19 Conn. 898. -And see
Ewing » Thompson, 13 Misso. 132;
Caldwell ». Baera, Litt. Sel. Crs. 118.

2 Rex . Almon, 5 Bur. 2686,

® 2 Btark. Blander, 2d¢d. 34; 2 Tawk.
P.C.Tith ad. c. 78, § 10; Rex v. Walter,

8 Esp. 21; Rex v. Gutch, Moody & M.
433, 437; Attorney-General ». Siddon, 1
Cromp. & J. 22), 1 Tyrw. 41; Atterney-
Generzl v. Riddle, 2 Cromp. & J. 493;
8. €. nom. Attorney-General » Riddell

© 2 Tyrw. §23.

4 Barnes v- The State, 19 Conn. 398.
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wherein it is too small for the law's notice. In determining
whether it is too small or not, we are to look at the particular
sort of offence to which it relates, the specific act with which it
is connected, and the policy of the law regarding the offence, a8
shown in previous adjudications.

§ 221, Continued. — Whatever be the doctrine in the law of
libel, as to the employer’s responsibility for the criminal acts of
the employed, it is carried less far under most other titles of the
criminal law. But,—

As to Libel.— Difficulties would attend the proof of participa-
tion in a libel published through an employee, were & particular
consent required to be shown, sufficient to justify the very strong
rule that the employer shall be prima facie held ‘to have com-
manded the publication. So far, at least, the rule very properiy
extends on the authorities. And the doctrine, on the other hand,
is wisely laid down, that cases may exist in which a proprietor of
a newspaper will not be answerable criminally for what appears
in his paper.! Still the authorities seem to go further, indeed to
the extreme point, that such proprietor is generally answerable,
though the paper is conducted by his servants, and he has no
knowledge of the matter put into it, which, on its coming to his
notice, he disapproves.?

Nuisance — Quasl Civil. — The case of a nuisance, to be consid-
ered further on,? perhaps oceupies special ground ; for, as to it, the
public has a quasi eivil right to establish ; and in later pages we
chall see 4 that, in some criminal things, what is complained of is
a sort of public tort, rather than & pure crime. :

§ 222, Observations. — The discussions nnder this sub-title are
intended merely us suggestions to the reader, to be borne in mind
through the remaining pages of these volumes. They will im-

" press him with the general truth, that, in the criminal department
‘as well as in the civil, our law, under proper eircumstances,
deelines to take into its account things trivial and smail. And

L Rex v Gutch, Maoody & M. 433; 3 ment might have been pressed upon the
Greenl. Ev. § 178, In Rex ». Holt, 5 jury.”
. R. 4386, 444, Kenyon, C. J., observed : 2 Rex ¢ Williams, Lofft, 759 ; Anon.
4 Tf the defendant could huve shown that ymous, Toff, 644, 780; Rex » Gutch,
e published the paper in-guestion with- Moody & M. 485,437 ; Rex v. Walter, §
out knowing its contents, as that he Esp. 21.

ecould mot read, and was not informed of 8 Tost, § 316.
. its tendency until afterwards, that argu- * FPost, § 1074-1076.
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the illustrations under the next sub-title will serve the same end.
Most of the minuter applications of the doctrine will appear, in
subsequent pages, interspersed with the discussions under other
titles.

I, The Aect.

§ 228. Two Consequences — (Gieneral — Particular). — Paley ob-
serves, that an act is followed by two classes of consequences, —
particular and general. * The particular bad consequence of an
getion,” he adds, “is the mischief which that single action
directly and immediately occasions. The general bad conse-
quence is the violation of some necessary or useful general
rule.”! Now, the criminal law looks more to general conse-
quences than to particular. And out of this proposition grow
gome distinctions in the application of the doctrine that the thing
done, to be indictable, must not be trivial and small. Thus, —

§ 224. Larceny — (Value Smali). —If a man should steal, for
example, a thing of smali value, he would as essentially violale
a rule necessary to the good order of society as if the value were
great. It is therefore held, that an indietment for larceny may
be maintained, however little the thing taken is worth, if it is of
some value, even though less than the smallest coin or denomi-
nation of money known to the law.? Again, —

Arson — (Trifle burned).—In arson and other like eriminal
burnings,.if any of the fibres of the wood are wasted by fire, it 18
immaterial how small is the quantity consumed?® Therefore, in
cases of this kind, the doctrine under consideration does not
apply4

§ 925, General and Particular ill Consequences. — But where,
taking into view both the general and special 1]l consequences of
an act, the evil in each aspect appears small, it will not be
adjudged a crime in law, though it is such as an enlightened con-
seience would notice and avoid, and the divine displeasure is pre-

1 Pyley Phil. b. 2, ¢, 8. Moody, 218; Wilson ». The State, 1 Port.
2 Reg. v. Morris, 9 Car. & P.349; Reg. 118. And see Bishop Firat Book, § 177-
v. Perry, 1 Car. & K. 725,1 Den. C. C. 181.

69; Rex v». Bingley, b Car. & P. 602; - 3 The State r. Mitchell, 5 Ire. 360;
People », Wiley, 3 Hiil, N. Y. 184. See Stat. Crimes, § 310.
also The Btate », Slack, 1 Bailey, 830; i And see Seneca Road ». Anburn

Pa.yut: #. People, 6 Johns. 103; People ». and Rochester Railroad, 6 Hill N. ¥
Loomis, 4 Denio, 380; Rex » Vyse, 1 170
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sumed to follow. How intense the evil must be is one of the
principal questions lying before us in these commentaries; and
it could only be fully answered on an examination of all suppos-
able circumstances of wrong-doing, in the light of the adjudiea-
tions. And,—

Statutea oreating New Offences. — Frequently, in the progress
of society, the legislative body, deeming the courts to have gone
not far enough, or deeming & wider judicial eognizance over par-
ticular wrongs to be required by changes in the public situation
or wants, creates by statute what iz called a new offence. And
we have elsewhere seen that this new offence is to be deemed a
mere added part of the general system of laws into which it is
introeduced, to be shaped into uniform proportions with the rest.!

§ 226. Participation more remote as Crime heavier. — It will be
more fully shown in subsequent pages than here, that, when the
law has defined an offence,an act of one to be criminal in respect
of it must be greater or less In magnitude, or nearer or less near
to the principal transaction, according as the offence is of greater
ot less enormity. Thus, — '

Treason and low Misdemeanor compared. — Treason, for example,
is the highest crime known to the law ; and, when it is committed
by a levying of war, those who perform very minute acts, and
remote from the scene of operations, are guilty of the full offence.2
And if a man takes no part, even remote, in a treason, but knows
that it has been committed by another, and does not digclose the
faet, he becomes by this omission of duty gnilty of an inferior
erime, called misprision of treason.® DBut, descending to the
lower form of misdemeanors, he who does some remote action, or
encourages another, toward its commission, or even stands by
while another whom he urges on does it, is not punishable.* But
these are extreme points, between which there are various shades
and degrees. X

§ 227, Nuisance in Small Degres. — So likewise, fo present a
somewhat different illustration, where the owners of the soil

1 Stat. Crimea, § 86-90, 123, 124. 476; O’Blennis ». The State, 12 Misso.
2 Ex parte Bollman, 4 Cranch, 75. 311. And see The State ». Brady, 9
And see Eder Penal Law, 8d ed. 117, Humph. 74; BRex s Soleguard, Andr:

118; Vol IL § 1232, 231, 236; The State ». Clemnns, 3 Dev.
21 East P. C. 139, 140; Eden Penal 472; The State v. Goode, 1 Hawks. 463 ;
Law, 3d ed. 202; poat, § 717, 722. Anonymous, March, 83, pL 138; post,
4 Commonwealth 0. Willaxd, 22 Pick. § 667-659, 683, 708,
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adjoining a harbor were indicted for a nuisance in erecting planks
in it; and the jury found specially, that, by the defendant’s
works, the harbor is in some extrems cases rendered less secure,”
— the court adjudged, that no offence was established ; for “no
person ean be made criminally responsible for consequences so
slight and uncertain and rare as are stated in this verdict to result
from the works.”?!

Slight. Provocation in - Homicide, &c.-— And, in felonious. homi-
cide, the provocation to the blow which results in death must, to
reduce the killing to manslaughter, be sufficient in degree.? From
these illustrations, which might be added to ® indefinitely, the gen-
eral scope of the doctrine will appear.

§ 228, General View of the Doctrine. — A gencral view of the
doctrine of this sub-title is the following. -Inasmuch as the tri-
bunals neither take cognizance of all moral wrong, nor punish
every remote injury to the community, the évil of each act must
be measured in two ways, to determine whether it should be pun-
ishable or not. The one is by its nature, and the other is by its
magnitnde. And that the magnitude of the act, as well as its
nature, should be considercd; results from the plainest principles
of reason and justice. For, if not, then would the courts under-
take to exercise, in gne direction, the full supervision of the Deity
over men.t Indeed, the proposition is too obvious to render juse
tifiable any extended elucidation of it, where, as here, we are

_considering the mere general doctrine of the criminal act. Ttes

application, however, is in many circumstances attended with
difficulty ; yet with no difficulty comparable with what would
follow its rejection. "That would make impossible the adminis-
tering of the law in multitudes of cases.

§ 229. Conelusion. — If any solid instruction could be imparted
hy multiplying fllustrations, the importance of the subject would
justify the extending of the chapter to much greater length. But
the further views will best appear in connection with the several
topics to be discussed as we proceed.

1 Rex ». Tindall, 1 Nev. & P. 718, 6 Eq. 591. Small Blame in Homicide.—
A &E. 143. 'To the like effect, sce Peo- In & Bcotch case, a charge of culpable
ple v. Nortwen, G4 N. Y, 610; Phillips ». ‘homicide was sbandened, nnder direction
The State, 6 Baxter, 15}, 153. of the court, because of the siall degree

2 ] Fass P, C. 234; Rex v Liynch, & of blame attributable to the defendan$
Car. & P. 324, And see ante, § 216, 217. Matheson’s Case, 1 Swinton, 593.

5 See Reg. v Phillpot, 20 Eng. L. & 1 See anie, § 200-211.
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CHAFPTER XIV.

THE WEROKG A8 A PUBLIC IN DISTINCTION FRBOM A PRIVATE
INJURY.

§ 230-234. Introduction.
236-249. Indictable Public Wronga.
250-254. Indictable Private Wrongs.

§ 230. Public must suffer. — In criminal prosecutions, the pub-
lic, under the name of King, Queen, State, Commonwealth,
People, or the like, is the party complaining ;1 consequently the
publie must suffer an injury, for the individual to be guilty of
crime,

§ 231, Iojury to Individnal viewed as Public Injury.— If i3 plain,
in philosophical speculation, that an act which injures any mem-
ber of the body politic injures the body of which the individual
constitutes a part; just as, when a man’s hgnd is wounded, the
man is wounded. The inference would be, that every such act,
though it thus falls directly on an individual only, is of a nature
to be indictable. But this philosophical view is limited, in its
practical application, by the doetrine, that the law does not take
cognizance of small things? If an injury affects directly and
primarily only a single person, though it may be great in magni-
tude as respects him, it is still, in general, a small thing as to the
public. Therefore, —

Injury to Ouoe.— For an injury to one person alone, an indict-
ment will not ordinarily lie. .

§ 232. Continued — Better Btatement of Doctrine. — Such is the
general proposition; yet it has, in the law, s0 many exceptions as
to become almost valueless as a rule for practical guidance. A
better practical statement of the doctrine is, that, for the act to
be indictable, either it must be in its nature injurious to the pub-
lic at large in distinction from individuals, or it must be a wrong
to individuals of a nature which the public takes notice of as

1 Ante, § 82 2 Ante § 212 st seq.
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injurious to itself.! The books are full of expressions going fur
ther, to the effect, that, in all cases, the act must be a publie
wrong in distinction from a private. But clearly such expres-
siong proceed from misapprehension; because, to illustrate the
true view, — : '

Larceny — Other Crimes against Individuala, — Nothing can be
more purely a tort to the individual alone than a simple larceny,’
where there is no breach of the peace; no public loss of property,
since it only changes hands ; no open immorality, corrupting the
minds of the young; no person in any way affected but him who
takes, and him who loses, the thing stolen. And, as in larceny,
s0 it is in many other crimes; a public offence is committed, while
only an individual directly suffers.

§ 233. Wrongs to Individuals indiotable. — Whenever, therefore,
the public deems that an act of private wrong is of a nature
requiring the public protection for the individual, it makes the
act punishable at its own suit; or, in other words, makes it a
crime. What acts are deemed of this sort, and what are not,
can be learned only by consulting the unwritten and statutory
law in detail. Let us look at the whole doctrine a little further.

§ 234. How the Chapter divided — We shall consider, I. Indict-
able Public Wrongs; II. Indictable Private Wrongs.

1. Tndictable Public Wrongs.

. § 235. Individuals suffer from Wrongs to Fublc. -— Ag the publie
partakes of the sufferings of its individual members? so does
each individual suffer when the public does. Therefore every
injury to the public is an injury to each individual? Yet,—
When Private Action not maintainable.— When the suffering of
one member of the community is no more than that of every other
member, it is small; and, small or great, if the injury is common
to the whole community, affecting no one person specially, the
law would be unreasonable to allow each to bring his separate
suit, where ull could alike complain, and overwhelm the frans-
gressor with litigation# Therefore the rule of the law is, that,
ander such circumstances, no one can have his private action.®

1 See ante, § 32, 210. 4+ 4 BL Com. 167.
2 Ante, § 231, § Broom Leg. Max. 2d ed. 167.
3 Bee 4 BL. Com. b _
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Whén Indiotment maintainable.— But if there were no publie
remedy, the wrong would go unredressed. When, therefore, a
thing. is done to the injury of the whole community, and suffi-
cient in magnitude for the tribunals to notics,! it is cognizable
criminally. It need not be more intensely evil than torts for
which, being directed merely against an individual, only a eivil
remedy is provided? Thns,—

§ 286. MNuisance Public or Private — Injury to one, or Community.
~ If a man goes on his neighbor’s land and deadens a tree there
growing, he exposes himself to a civil suit; if, on public land, to
a criminal 2 Or, if a nuisance affects the publie, it is indictable,
while actionable if it affects only individuals.t But it would be
difficult to show the act to be more evil in nature or degree in the
latter cases than in the former ones. '

§ 287, What a Statute prohibits, indictable or not. — It is obvious
that whatever is made the subject of statutory prohibition is thus

CHAP. XIV.]  THE WRONG AS BEING PUBLIC. § 258

indictment would not [ie, unless it were also injurious to the pub-
He.l And, for the same reason, —

Attempt to violate Btatute. — When an act is by legislation
made criminal, an unsuccessful attempt to do it, earried far
enough to attract the law’s notice, is an indictable misdemeanor;
not under the statute, but at the common law.? .

§ 238. Frohibition without Penalty, continued. — It is sometimes
an embarrassing question, whether a particular prohibition is
open to the construction of laying the foundation for a common-
law indictment, by reason of its being accompanied in the same
statutc with a disconnected penalty, — it is elsewhere discussed.®
Again; the difficulty may arise, whether the thing prohibited is
of the peculiar nature which the common law makes indictable;
because evidently, if it is not, no common-law indictment lies on
the prohibition, — the remedy being either a civil suit to be pros-
ecuted by the party aggrieved, or some special proceeding de-

brought to the nofice of the tribunals. So we see, earrying in
our minds the principles stated in the last section, how it is, that,
as observed in another connection, when a statute forbids a thing
?.ﬂ"ecting the public, but is silent as to any penalty, the doing of
it is indictable at the common law.® Ii it were a special injury
0 an individual, he would have his common-law action ;8 a,nZi an

1 Ante, § 212 et seq. .

2 See Rex v. Ganl, Holt, 363; Crou-
ther’s Case, Cro. Eliz. 654 ; Ancnymous,
Lofft, 185; Pennaylvania v». Gillespie,
Addison, 267; Rex w» Lesingham, T.
Raym. 205; Anonymons, Comb, 48;
Rex ». Ford, 2 Stra. 1130; Common-
wealth v. Webb, 6 Rand. 726.

8 Commonwealth v, Eckert, 2 Browne,
Pa. 249,
© % Rex v Trafford, 1 B. & Ad. 874,
where Tenterden, C. J., said : *“ Wethink
there can be no doubt, that, if the wrong
[a nuisance] would have entitled an indi-
vidual. owner of land to maintain an
action for it, it is properly the subject of
an indictment like the present for » pub-
lic nuisance.” p. 886.

% Stat. Crimes, § 138; and, besides
the eases there cited, Rex v. Jones, 7 Mod.
410, 2 Stra. 1146; Rex ». Vaughan, Skin.
11; Rex = Gregory, 2 Nev. & M. 478, 5
B. & Ad. 585; Rex » Bmith, 2 Doug.

441; W.s Case, Lofft, 44 ; Rex ». Com- -
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mings, 5 Mod. 173 ; Rex ». Hetnmings, §
Salk. 187; Crofton’s Case, 1 Vent. 63, 1
Mod. 34; Reg. v. Nott, 4 Q. B. 768, Dav,
& M. 1; Griffith v. Wells, 3 Denio, 226,
Colburn . Sweit, 1 Met. 232 ; The State
v, Thompson, 2 Strob, 12; Rex v. 1low-
ard, 7 Mod. 307 ; Commonwealth ». Shat-
{uck, 4 Cush. 141, 146 ; Tate v.The Scate,
b Blackf. 73; People ». Norton, 7 Burb.

477: Rex v Rogers, 2 Keny. 873; The

State ». Lenoir Justices, 4 Hawks, 194
The State p. Williams, 12 Ire. 172; Penn-
eylvania v. Gillespie, Addison, 27 ; Rex
v. Sparkes; 2 Show. 447 ; Smith ». Lung-
ham, Skin, 60, 61; Rex ». Wright, 1 Bur.
543, 545 ; Waterford and Whiteliall Turn-
pvike » People, § Barb. i61; Keller »,
The State, 11 Md. 526; Phillips & Tha
State, 19 Texas, 168. Contra, The State
v, Aghley, Dudley, Ga. 188. And see the
State ». MuEntyre, 8 Ire. 171,

¢ Beckford v. Hood, 7 T. R. 620 ; Bar-
den v. Crocker, 10 Pick. 383 ; Colburn ».
Swott, 1 Met. 232; Jenner ». Joliffe, 8

Johns. 881; Broom Leg. Max, 2d ed. 84;
Terzuson ». Kinnoull, 9 CL & F. 251,
Right to Advertise Poat-Office Tiotters.
— According to a Kew York case, how;
ever, no action will lie by the publisher
of & newspaper against a postmaster for
refusing to reeeive proofs that his paper
is, by reason of its larger circulation,
entitled to advertise letters remaining in
the post-office, under an act of Congress
and instructions from the Postmuster-
Gencral; the Teszson being, that the law
was intended for the public good only.
Johneon, J., observed: © To give a right
of aetion for such a cause, the plaintiff
must show that the defendant owed the
duty to him personmally. Wherever an
action is brought for a breach of duty
impoaed by statute, the party bringing it
must show that he had an interest in the
perfarmance of the dwty, and that the
duty was imposcd for his benefit. But
where the duty was crested or imposed
for the benefit of another, and the ad-
vantage to be derived to the party prose-
cuting, by ite performance, iz merely
incidental, and no part of. the. design of
the statute, no such right is created as
forma the subject of an action. In this
1 apprehend all the anthoriiies will be
found to agree. Martin » Brooklyn, 1
Hill, N. Y. 545; Baok of Rome ». Mott,
17 Wend. 584; 19 Vin. Abr. 518, 620;

Ashby v, White, 6 Mod. 45, 51, 1 Salk.
19. In the latier ease, Holt, Chief Jus-
tice, laid down the rule, that it must be
shown that the party had & right vested
jn him, in order to maintain the action.
And this, I apprehend, is the true rule.”
Strong v. Campbell, 11 Barb. 135, 138.
It is not within the plan of these vol-
umes to discuss questions of mere eivil
right; but there is reason for the opinion
that the decision in this case might have
Peen put on a firmer ground of principle.
If a statute was passed for the exclusive
benefit of a particular person, no doubt
another could not claim a right under it,
But where it is for the publie, and an
individual suffers under it an injury not
cotpon 1o other members of the publie,
the doctrine to be discussed, post, § 204,
geems to give him the right of action.
Yet such injury may be too remote from
its cause, may be too vaguc and uncer-
tain, and se on, for the law’'s notice; in
which circmnstances his remedy fails
through the operation of other princi-
ples. Into thie lutier class the case under
consideration seems to fall; though per
haps it falls into the former also.

1 Rex v, Leginham, 1 Mod. 7i. And
gee Crnmpton ». Newman, 12 Ala. 199;
Rex v, Walson, 2 T. R. 199,

2 Stat. Crimes, § 138,

3 Buat. Crimes, § 249-253.
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§ 240 ELEMENTS OF ORIME. [Boox 10

-manded by the particular case. In considering these statutes,

therefore, the mind must somectimes traverse the entire field of

our jurisprudence. Thus is beautifully illustrated the general
truth, that no one can understand well the doctrines of any given
title in the law without some knowledge of the entire law.

§ 289. Breach of Common-law Duty indictable. — The principles
whicll govern these statutes are not peculiar to the statutory law,
but they pervade the common law as well. For the doctrine is
general, that, whenever the law, statutory or common, casts on
one a duty ! of a public nature, any neglect of it, or act done in
violation of it, is indictable.? Still, —

Limits of Doctrine. — As said many times in these pages,? thera
are duties, clear and well defined in morals, of magnitude so
small, or even otherwise of such a nature, as not to be taken into
account in the law. Such duties are not included in our rule.
In this particular, as in others, we must be guided by the land-
marks which adjudication has laid down.#

§ 240. Breach of Magistrates’ Order.— The English books fur-
nish illustrations of our rule in eases where magistrates, in ses-
sions or otherwise, pass an order of a nature affecting the public,
— a8, to support poor persons,’ or a woman and her bastard child,®
or to pay the costs of an appeal to the poor’s rate,” or to admit an
individual to membership in a friendly or benefit society,? and
other like orders ® within the jurisdiction of the magistrates, —

the doctrine being, that disobedience to the order is indictable at

the common law. In principle, the like doctrine must prevail in
our country.®® But most of these orders are unknown in our
practice, or they are founded on a statute which itself provides a

CHAP. XIV.} THE WRONG AS BEING PUBLIC. § 242

remedy, or practically it is more convenient to proceed by process
for contempt. Again, —

Order of Quarantine.~-In England, disobedienca to a lawful
order of the privy council, concerning the performance of quaran-
tine, is indictable.! '

Officer disobeying Maglstrate. — So an officer2 commita a criminal
misdemeanor who refuses to gerve ® or return * a magistrate’s war-
rant in a eriminal case ; or, having served it, disobeys the magis-
trate’s mandate to take the arrested person to prison during an
adjournment of the examination ; and it is no defence to have
him otherwise in custody, and produce him at the adjourned hear-
ing.? This sort of ill conduect is, in most of our States, cognizable
by the magistrate ag a contempt ;¢ and, in practice, the summary
process is usually resorted to, but undoubtedly an indictment is
equally maintainable where common-law offences are known.

§ 241. Neglect to repalr Way, &c. — Moreover, as we shall see
in another place,” if the law casts upon an individual or corpora-
tion the duty of repairing a public way, a neglect of this duty is
consequently indictable at the common law. We might add
numerous other illustrations ef the doctrine; but we should
thereby only anticipate, with small compensatory advantage, a
large part of the particular discussions of these volumes.

§ 242. Doctrine Bpitomized. — The foregoing views may be con-
densed, thus : The law has its bounds of duty, drawn with refer-
ence to practical ends, and it seeks to keep people within them,
not to compel a compliance with the entire rule of ethics; and,
whenever one steps over these bounds, it pursues him according
to the method appropriate to the case. If the transgression is in
a thing affecting the public directly, in distinetion from a mere

1 That the duty must be & legal one,

sce Reg. v, Vann, 8 Eng. L. & Eq. 696, 2
-Den. C. C. 825, & Cox C. C. 879; The

Biate ». Bailey, 1 Fost. N. H. 185; Rex
v. Everett, 8 B. & C. 114.

% See People v. Norton, T Barb. 477;
post, § 813 et seq.

& See ante, § 212 et seq.

+ Andsee the observations of Dade, J.,
in Anderecn v. Comrnonwenlth, 5§ Rand.
627, 631,

5 Rex ». Turner, 8 Mod, 824.

% Rex ». Moorhouse, Cald. 554, 4
Doug. 383; Reg. v. Brisby, 8 New Sess.
Cas. 591, Temp. & M. 108, 1 Den, C. C.
416, 13 Jur. 520.
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7 Rex ». Boys, Say. 143,

& Rex v Gilkes, 8 Car. & P. 52; Rex
v. Wade, 1 B. & Ad. 861; Rex v. Byce,
Bott, P. L. 824.

? Rex » Gash, 1 Stark. 441;: Rex ».
Myrtton, Cald. 588, 1 Bott P. L. 439, note,
4 Poug. 833; Rex » Robirson, 2 Buor.
799, 2 Keny. 513; Rex v. Boyall, 2 Bur.
832, 2 Keny. 549 ; Reg. v. Wood Dlitton,
18 Law J. x. s. M. C. 218; Rex » Wig
got, Comb. 206; Reg. v Crossley, 2 Per,
& D319, 10 A. & E. 182, 8 Jar, 675.

1 And see, under this title, “ Con-
tempt of Court.” Voi. II. § 264-266.

wrong to an individual, then an mdmtment is the appropnate

method.?

1 Rex ». Harris, 2 Leach, 4th ed. 549,
4 T. R. 202,

2 See The State v, Berkshirs, 2 Ind.
207.

1 Rex 2 Mills, 2 Show. 181,

t Rep. v. Wyat, 1 Salk. 380; e a
nom. Reg. ». Wyatt, 2 Ld. Raym. 1189,

& Neg. v. Johnson, 11 Mod. 62

& Vol IL § 244, 263.

7 Vol, IL § 1281.

% How in the Beotch Law. — Upan

thiz general aubject, some views from

high Scotch anthority may be interest-
ing, Saye Erskine: “ Acts, though not
of their awn nature immoral, if they had
been done in breach of an express law
to which no penalty was annexed, and
which, by the Roman law got the name
of erimina ertraordinaria, having been by
them deemed eriminal, were punished aa
proper crimea; amd indeed it seems to
be a rule founded in the nature of laws,
that every act forbidden by law, though
the prohibition should not be guarded
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§ 244 ELEMENTS OF CRIME. [Boox 1L

§ 243. How many must an Aet injure to be deemed ingurious te
the Public: —

Adapted for General Injury.— For ah act to be injurious to the
public, within the foregoing doetrines, there is no need: it should,
in faet, injure every one. But it must be of a nature to produce
injury to all ; and, when earried fully ont, must in fact injure all
who are in the particular locality, or otherwise within the influ-
ence of the act. Thus, — ) '

Nuisance. — An indictment for nuisance must allege that the
thing done was to the common nuisance. of a#l the citizens in the
place, not merely of divers citizens.! :

§ 244, Continned — (Remote or Populous— “ Three Houses "), —
Yet many things are indictable nuisances when done in populous
places, being therefore actually detrimental to many, while inno-
cent in a retired locality, to which, at the same time, many might,
if they chose, resort.? And if what is done affects only s small

by & eanction, i3 punishable by the judge
according to its demerit, a8 a transgres-
gion of law and a contempt of authority ;
otherwise all such prohibitory siatutes
might be transgressed with impunity.,
Lawyers, however, are generally of opin-
jon, that the iransgression in that case,
though it ought not to escape all cen-
pure, is not punishable as & proper crime,
unless the act be in itzelf criminal, ie.,
-contrary to the law of natnre, theugh
there had been nv such prohibition. - If
the law forbid any act to be done, or
deed to be granted, under any special
‘penalty of 4 civil kind, the transgression
of it cannot be tried criminally, though
the act done in breach of the prohibition

should be in its nature criminal ; becanse -
the law, by annexing a special civil pen- -

alty to the transgression of it, appears to
have excluded all other punishment.”
Erskine Inet. 4,4, 4. Plainly the * cen-
sure,” which, according to the Scotch
lawyers as explained ip this paragraph,
should be wizited wpon the violator in
cases not amouniing to “* proper crime,”
cannot, according to the rules of our
common-law practice, be visited other-
wise than by proceeding against the
wrong-<oer as for & criminal misde-
meanor. And I do not understand that
the Scotch “ censure ” is less than what

142

we shonld call & punizhment, to be in

flicted pursuant to the sentence of the

judze. Apgrecing substantinlly with Ers.
kine, that older, but highly esteemed
8coteh writer, Mackenzie, says: “ Law-
yers assert, that such as disobey and
transgress any prohibiting law may he
punished -arbitrarily as contemners of
the luw, suitably to the degree of their
contempt, though they cannot be pun-
ished criminally as guilty of a ecrime.
The tramsgressing any municipal lew,
which prohibits that which either the
Iaw of God or the civil law punishes

criminally by corporal punishment or a

pecuniary mulct, is a crime; and thus
the poinding oxzen in time of laboring
was declared a crime -in the former deci-
aion ; because, thongh it was prokibited
br an express statute, which did bear no
punishment, yet it ought to have been
punished acecording to the civil law,
whereby it is declared .to.be a crime,”
Mackenzie Crim, Law, 1, 1, 3.

I Commonwealth . Smith, 6 Cush.
80; Commonwealtk » Faris, 5 Rand.
691; Rex » Medley, 6 Car, & 1. 392;
Reg. v. Welbb, 1 Den. C. C. 238, 2 Car. &
K. 943, Temp. & M. 23, 13 Jur. 42. And
gee Crim. Proced. IL. § 862-864,

2 See Ellis v. The State, 7 Blackf. 634;
Rex ».: Pierce, 2 Show. 827; Rexv. Crom,

CHAP, XTV.].  THE WEHONG AS DEING PUBLIC. §245

number of persons, — in one case, it was said, the inhabitants of
three houses,! — it is not indietable.? So— '

Exposure of Person to One. — To indecently expose the person
%0 one, even in a place in some sense public, yet not within public
view, is not an indictable nuisance ; while, if the exposure were
to several, or if many could have seen it, being public, bad they
looked, the offence would be committed.? This is a distinetion
sometimes made on a question not well gettled in authorities
which are perhaps not uniform:*

Public Way. — In such a nuisance as the obstructlon of a way,
actual damage to any particular individual need not be shown, it
being sufficient that the obstruction is calculated to injure all who
may choose to travel the way.®

§ 245, Continued. — But in cases of the last-mentioned class,
the way, for instance, must be one over which all the inhabitants
of the country are privileged to travel.®

Way for less than Entire Public. — If it belongs merely to 2 town,
whose inhabitants only arc entitled to use it,? and, a fortiori, if it
is simply the private way of an individual?® an obstruction of it

wili not be indictable.? .

Immaterial who repair. — Yet whether it is called a town or a

2 Car. & P. 483; Rex v, Watts, Moody &

. M. 281; Reg. v. Wigg, 2 Salk. 460, 2 Ld.

Raym. 1163 ; Beatty v. Gilmore, 4 Har-
ris, 1'a. 463, 469; Ray ». Lynes, 10 Ala.
63; Rex ». Carlile, 6 Car. & P.636; Rex
v, Neville, Peake, 91.

1 Rex ». Lloyd, 4 Eep. 200,

2 Rex v, Hornsey, 1 Rol. 406,

8 Reg. v. Webb, 1 Den. C. C. 388,
Temp. & M. 23, 13 Jur. 42,2 Car. & K.
6433, and the eases there ¢ited; Fowler v,
The State, 5 Day, 81, 84; Common-
wealth o Catlin, 1 Mass. 8; Reg. v.
Holmes, 20 Eng. L. & Xq. 597; Reg. v.
Orchard, 20 Eng. L. & Eq. 598, 3 Cox
(0. C. 248; Reg. v. Watson, 20 Eng. L. &
Eq. 589, 2 Cox C. C. 878, See, however,
The State ». Millard, 18 Vi, 574.

¢ Post, § 1125 et seq-

5 See Vol IL § 1272-1277.

& And see, as illustrative, People ».
Jackson, 7 Mich. 482; The State ». Rye,
86 N. H. 385,

% Commonwealth v. Low, 8 Pick. 408 ;
ThLe State v Strong, 25 Maine, 287,

Way for Nine Parishes. — The case of
Rex ». Richards, 8 T. R. 634, decides,
that, if commissioners under an enclo-
sure act set out a private road for the
nse of the inhabitants of nine parishes,
directing the inhabitants of six of those
parishes to keep it in repair, no indict-
ment lien for the non-repair. The court
gdid, *that those matiers only which
eoncerned the public were the subject of
an indictment. That the road in gues-
tinn, being deseribed to be a private roud,
.did not coneern the public, nor wasoia
public nature, but merely eoncerned the
individuals who had & right to use it
That the question was not varied by the
cireumstance that many individuala werc
liatle to repair, or that many others were
entitled to the benefit of it; that each
pariy injured might bring his actipn
againat those om whom the duty waa
thrown.”
© 8 The State v. Randall, 1 Strob. 110,
¢ And see Reg. v Saintiff, Holt, 129;
Commonwealth v. Webb, & Rand. 725
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§ 246 ELEMENTY OF CRIME. [BOOK mI.
county way, or, like a turnpike road, the way of a particular pri-
vate person or corporation, in respect of the person bound by law
_ to keep it in repair, is immaterial ; provided all the people have
a right to its use, on conforming to the terms required by law.!
§ 246, Refusal to acoept Local Ofica. ~— A refusal to accept office
of a public nature being indictable,? in reason it need not be one

L3

giving the incumbent sway over the whole country ; as a public

road is not required to span the entire land, to render its obstruc-
tion a erime. Therefore the refusal is held to be sufficient, though
the office is one of a mere local nature; as that of common-
councilman or the like in a municipal corporation ; or overseer of
the poor, constable, sheriff, or any town officer® Still there are
circumstances in which & court, acting under a discretion, will not
interfere by information, while yet an indictment will lie;* and
possibly instances in which a public corporation has power to
provide a remedy superseding even the indictment.® And, among
things special to exceptional cases, the loeal character of an office
may doubtless be numbered.

Bribery as to Local Ofice. — In like manner, bribery may be
committed by promising one money to vote at the election of
members of a corporation « created for the sake of public govern-
ment.” 8

1 Commonwealth ». Gowen, 7 Masa.
878; Commonwealth » Wilkinson, 16
Pick. 176; The State v. Sturdivant, 18
Maine, 66; The State v. Atkinson. 24
Vt. 448; Thoe State v. Commissioners,
Riley, 146; Rung ». Shoneberger, 2
Watts, 23 ; The State », Commissioners,
& Hill, S. C. 149; Perrine ». Farr, 2 Zah.
a6,

T Poat, § 468,

? Rex v. Denisen, 2 Eeny. 269; Rex
v. Bernard, Holt, 162 ; 8. c. nom. Rex ».
Barnard, Comb. 416 ; Rex v. Bettaworth,
2 Bhow. 75; Rex ». Lone, 2 Stra. 820;
Attorney-General ». Read, 2 Mod. 299;
Rex v. Woodrow, 2 T. R, 781; Rex o.
Jones, 7 Mod. 410, 2 Stra. 1146; Rex ».
Prigg, Aleyn, 78; Reg. v. Soley, 11 Mod.
116; Rex ». Cripland, 11 Mod. 887 ; Rex
v. Jolliffe, 1 Rast, 154, note; Rex o
Commings,.5 Mod. 179; Rex ». Hem-
inings, 3 Balk. 187 ; Rex.»r. Corry, 6 East,
872; Commonwealth » Silsbee, 9 Maes.
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417: The State r. Hoit, § Fost. N. IL
855, there being, however, in New Hamp-
ghire, a statute. But see The State v.
McEntyre, 3 Ire. 171 ; The State v. Liston,
9 Humph. 608. Libel.— In an old ¢ase,
it was doubted whetlier the words, ¢ The
mayor and aldermen of Hertford are a
pack of as great villains as any that rob
on the highway,” — were indictable ; for
“ what is it to the government that the
mayor, &c., are & pack of rogues¥” Rex

" v. Granfield, 12 Mod. 98,

+ Rex v, Grosvenor, 1 Wils. 18, 2 Stra.
1193; Rex v. Denison, 2 Keny. 259;
Anonymous, 11 Mod. 132; Reg. v. Hun-
gerford, 11 Mod. 142.

5 See Anonymous, 11 Mod. 132; Reg.
». Tungerford, 11 Med. 142; The State
v. Melintyre, 8 Ire. 171; Rex ». Grosve-
nor, 2 Stra. 1193,

§ Rex v. Plympton, 2 Ld. Raym. 1377,
1879; Vol IL § 88, note.

CHAP. XIV.]  THE WERBONG AS BEING PUBLIC. § 248

§ 247, How Intense the Ewil : —

Varying. — A wrong to the public need not, we have seen,! be
more blameworthy to be indictable than a mere private tort, for
which & civil action only will lie. And, on the other hand, there
lare public wrongs of the greatest magnitude.

Bubject to Rules varying with Bnormity. — The law, as we have
partly seen,? treats offences in many respects differently, accord-
ing to their differing degrees of blameworthiness. The lowest, for
example, approximate closely to civil torts; while the highest
receive an opposite consideration. It seems often to be regarded
as a legal virtue to forbear prosecuting. the lowest; but he who
knows that the highest has been committed is even indictable if
he does not lay the facts before the authorities to procure a prose-
cution.* Yet the lowest come fully within other distinctive prin-
ciples of the criminal law. For illustration, they must, in neasrly
and perhaps all cases, be committed, like the highesf, with the
criminal infent to be explained in our chapters on that subject,
because this doctrine flows from considerations which concern
alike all grades of public wrong-doing. It does not so largely
apply to civil suits ; since these are brought to enforce a compen-
sation in damages for & loss or injury, where both parties may be
innocent of intended wrong, yet one of them must necessarily
suffer. But criminal prosecutions are not for the recovery of pri-
vate damages; they are ordained to correct public wrongs, and
prevent their repetition.®

§ 248. Another Form of the Doctrine. - Perhaps the better ex-
pression is, that, in consequence of the complications of human
affairs, any exact division of wrongful acts into civil and criminal
is impossible ; while yet there is a complete gradation in wrongs,

beginning with those most purely against the individual, and

1 Ante, § 285,

2 Ante, § 221, 226, 235, .

8 Caees like the following, for exam-
ple, cun hardly be upheld unless we ree-
ognize the doctrine of the text; Reg. ».
Lawson, 1 Q. B. 486, 1 Gale & D. 15, 5
Jur. 3887 ; Ex parte —, 4 A, & E. 574,
note ; Rex v, Nodd, 9 East, 516; Rex v,
Harries, 13 East, 270; Rex ». Bishop, 5
B. & Ald. 612; Ex parte Lee, 7 Jur, 441 ;
Rex v Smith, 7 T. R. 80; Rex v. Mar-
aliall, 13 East, 322; Rex v. Fielding, 2

YOL. L. 10

Bir. 654, 2 Keny. 888 Rex v Phillips,
Cas. Temp. Hardw. 241 ; Reg. v. Harris,
8 Jur. 516 ; Ex parte Beaucierk, 7 Jur.
878; Anonymous, Lofft, 272; Reg. ».
Jollie, 1 Nev. & M. 483, 4 B. & Ad. 867;
Reg. ». Baunders, 10 Q. B. 484; 1Rex v
Murray, 1 Jur. 37 Reg. v Hext 4 Jur.
330,
+ Ante, § 225; post, § 604, 716—722

% See ante, § 210, 218-221; post,

§ 257, 288, 301, 406, 330,
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§ 251 ELEMENTS OF CRIME. [BoOK IIT

ascending all the way to those which are most purely against the
State. But every proceeding in the courts must wear either the
¢ivil or the criminal form. Yet the form of the proceeding does
not change the essence of the thing proceeded against.

§ 249. Observation. — Thus are brought to view some of the
leading doetrines by which o determine what is a crime against
the entire community. And let it be borne in mind, that they
concern only this sort of crime, not the wrong which, committed
primarily to the injury of the individual, is pursued by the pub-
lic because of its generally dangerous character. To some con-
siderations relating to the latter the reader’s attention is now
invited.

11. Indictable Private Wrongs.

§ 250. Good from Hvil — Inall ages and countries, the path of
human improvement is macadamized with bones and wef with
blood. The strong tread down and trample out the feeble ; and,
by ending them, diminish the average weakness of the race;
while the conflict which gocs on among those who . survive,
strengthens their bodies and minds, and the acquired vigor passes
to succeeding generations. When one party, tribe, or nation has
g0 prevailed as to preclude further contest, a decay commences,
progressing until they who were strong become weak, and are
themselves overthrown. True, indeed, Christianity has opened a
way bloodless and bright, by which our race could perfect itself
if it would, but * few there be that find it.*1 ‘This view does
not justify men in preying on one another ; yet it shows how, in
fact, good comes from the antagonisms of evil. Qur Saviour
expressed the idea, in words brief and weighty, thus: © & must
needs be that offences come; but woe unte that man by whom the
offence cometh.” :

§ 251, The Doctrine how in Law. — This doctrine, that permitied
evil brings forth good, is one of the forces which have given shape
to our law. While the individuals are contending with one
another, they are ordinarily adding to the general sum of power,
and ihe community is not injured in a way justifying a criminal

prosecution ; or, should this be otherwise, the evil inflicted on the

community is too small for the law’s notice, as already explained.

1 Matt. vil. 14 t Aute, § 212 et scq.
2 Matt. xviii- 7.
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The law, therefore, merely allows a civil suit for the redress of
the private wrong ; not in vindication of public justice, but as an
instrument in the hands of the party to obtain what is his due.

§ 252. Limit of Doctrine. — But in the conflicts of men there
is a point beyond which, if they proceed, they injure the com-
munity -in a way requiring & criminal prosecution for what is
done. When two or more, engaged in any of the contests of life,
occupy toward one another fair ground, they do not interfere with
any public interest, however far they proceed ; because, thcugh
one should press unduly on another, yet only good comes to the
public from this. But when they cease to maintain this fair rela-
tion toward one another, the contest ceases to be strengthening,
and becomes rather one of destruction. Therefore, —

Unfair Advantage indictable. — If two or more are engaged in
any of the contests of life, and one of them assumes toward
another or the rest what the law deems to be unfair ground, the
community interferes and punishes the wrong by a eriminal pros-
ecution. What, in a just estimate, is unfair ground, may be a
question of difficulty. We are simply to inquire how the law
regards it. The old common law, originating in an age of unpol-
ished minds, iron sinews, and semi-barbarous manners, demanded
less to fairness than is required by the superior culture and finer
moral sentiment of modern times. And the demand increases as
we progress in civilization. The consequence is, that the com-
mon law itself has expanded by slow and insensible gradations;
and a more rapid expansion is carried on by legislation, which
both adds to the number of crimes, and enlarges the boundaries
of the old ones. Thence it has resulted, that crimes against the
individual, now being comsidered, have been more ~multiplied
by statutes than those against the entire community; and,
although they do not embrace so many distinct offences, they
give oceasion for more criminal prosecutions, and encumber the
reports with more decisions.

§ 253. EBzplanation. — For the benefit of the student not yet
familiar with criminal-law books, it becomes necessary here to
state that the subject is treated of in this chapter in some degree
differently from what it is in the works of preceding authors, and
generally in the opinions of the judges. In legal substance, there
is no difference ; for this chapter states the law as actually ad-

judged. But most tell us, in words, that nothing is punishable
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except what is to the injury of the public; yet their explanations
show the same things to be punishable which are found to be so
when tested by the standards of this chapter. It is embarrassing
to a learner in any science to see a doctrine laid down in terros,
followed by an explanation contradicting the doctrine.! And it
has been a leading object with the author, in all his legal works,
to avoid as much as possible this sort of clashing and contradic-

tiom.
§ 254, Conclusion. — But it is better to defer the particular

llustrations of the doctrine of this sub-title, till we come fo con-

gider the various propositions of the criminal law which are illus-
trated by it: for, if we should enter upon illustrations here, they
would need to be repeated elsewhere, and thus space would be
consumed with no compensating benefit to the reader.

1 And see Bishop First Book, § 3563-356.
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CHAPTER XV.
THE INJURED PERSON IN THE WRONG OR 'GONSEHTDNG_-.

§ 255. Scope of this Chapter. — It iz the purpose of this chap-
ter to inquire, whether, or in what circumstances and to what
extent, the wrong of one person, or his consent, will excuse an
act of apparent crime committed by another to hig injury.

§ 256. Merit in Person injured — In civil jurisprudence, a
plaintiff to prevail must come into court with no just imputation
on him of wrong in the particular matter about which he com-
plains.! But there iz little scope for the operation of this princi-
ple in the criminal law ; because the plaintiff is, not an individual,
but the State, that, in theory of law, can commit no wrong.
Therefore, for example, —

Contributory Negligence. — The doetrine of contributory negli-
gence, familiar in ¢ivil jurisprudence, does not prevail in criminal 2
But, — :

Favor asked — Information.— Jiven in criminal cases, if one asks
of the court as a favor the privilege of wielding its processes for
his own advantage, the rule will be applied o him. Therefore
he cannot ordinarily have a eriminal information 3 against another
who has injured him, unless free himself from blame in the trans-
action complained of, and prompt in the pursuit of his remedy.t

I Post, § 267, 268,

? Reg. ». Hutchinzon, $ Cox C. C. 566,
6b7; Vol. IL § 862a.

3 Crim. Proced. 1. § 145.

1 Anonymeous, Lofft, 814 ; Rex ». Has-
well, 1 Doug. 387 ; Rex v. Miles, 1 Doug.
284 ; Ilex o. Jollie, 1 Nev. & M. 483, 4 B,
& Ad. 867; 1Rex ». Dummer, Holt, 364;
Reg. v. Sannders, 10 Q. B. 484; Rex v,
Y.den, Lofft, 72; Bex ». Hankey, 1 Bur.
816 ; Tex v. Draper, 3 Smith, 590; Reg,
». Harris, 8 Jur. 516; Rex ». Murray, 1

Jur. 87; Rex » Symonds, Cas. temp.
Hardw. 240; Rex v. Wehater, 8 T. R.
888; Anonymous, Lofft, 27T2; Rex =n
Larrieu, T A. & E. 277; Reg. v. Lawson,
1Q. B, 486,1 Gale & ID. 15, 5 Jur. 887 ;
Ex parte Beauclerk, 7 Jur. 3723; Rex ».
Dennison, Lofft, 149; Rex ». Wright, 2
Chit. 162 ; Rex ». Marshall, 13 East, 322;
Rex . 8Smith, T1. R, 80; Rex v. Bicker-
ton, 1 Stra. 493, And see Rex ». Burn,
7 A. & E. 190, 1 Jur. 667,
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But this rule is o some extent relaxed when the injury is one of
a more general and public nature.!

§ 257. One's Wrong or Neglect not excuse Anothers. — It 1is,
therefore, in eriminal jurisprudence, ordinarily no defence for a
man who has done a wrong, that the person injured has done a
wrong also, or been negligent or careless regarding the same
thingZ? But-—

Limit of Doctrine — (Self-defence — False Pretences — Larceny ).
— This principle does not exclude,in every case, all considera-
tion of the conduct of the injured person ; because such conduct
sometimes justifies in law the other’s act. For example, since a
man may defend himself by blows, if, in snch defence, in which
he goes no further than the law allows, he maime the assailant,
he is not guilty of mayhem? And in false pretences the New
York court held, that an indictment will not lie where the com-
plainant parted with his money under circumstances to have made
the transaction criminal in him if the pretences had been true,*
— a doctrine, however, not everywhere accepted.® In larceny, it
is no defence that the person from whom the goods are stolen,
himself stole them, or procured them by other wrong.®

Unauthorized Consent. — Obviously a consent from one having
no legal right to give it avails nothing.” '

§ 258. Continued — Civil and Criminal, distinguished. — What
would defeat a civil action will not necessarily an indictment.
If, as in & few exceptional cases, a consent to an ach ordinarily
criminal changes its nature, it may not be a crime ; but no man,
and no power short of the legislature, can license crime. A
private license, therefore, will not justify him who commits it
neither is it an excuse for A, that B has also broken the law.

§ 259. Consent Unlawful. — There are injuries which no man

OHAP. Xv.] INJURLD PERSON WRONG OR CONSENTING. § 260

may lawfully inflict even on himself; and, to these, consent is of
no avail, Thus— - ' -

Homicide. — A man may not take away his own life; conse-
quently another, who takes it at hiz request, incurs the same
guilt as if not requested.! It is thus where death is inflicted in
a duel.? 8o likewise, —

Mayhem. — It being the gist of the crime in mayhem that the
injured person is rendered less able in fighting,? one may not
innocently maim himself; and, if at his request another maims
him, both are guilty.* But-

Crimes incompatible with Consent. — There are crimes which,
from their special nature, cannot exist where there is consent.
Among these is—

Rape. — If 2 man has carnal intercourse with a consenting
woman not his wife, his offence is not rape; because, although
her consent, being unlawful, does not justify his act, yet rape is
constituted only by a connectior to which the woman does not
yield her will®

§ 260. Crimes incompatible with consent, continued. — Any in-
jury which one has the right to inflict on himself he may inflict
by the hand of another, who will therefore not be answerable to
the criminal law. Thus, —

Larceny. — A man may give away his property; therefore
another, who takes it by his permission, does not commit laz-
ceny.’ .

Pattery. — He may inflict self-torture, at least to a limited
degree, though, as we have seen,” he must neither maim nor kill
himself ; consequently ancther who in good faith whips him at
his request,? or with his consent does any other act which under

1 Rex ». Williame, 1 D. & R. 197, 6
B. & Ald. 595; Rex v. Haswell, 1 Dong.
387; Reg. » Gregory, 1 Per. & D. 110, 8
A & E 97,

’ 2 Rex v. Beacall, 1 Car. & P. 810, 454;
Rex v. Wellings, 1 Car. & P. 454; Reg.
v. Longbottom, 3 Cox C. C. 438, 17 Law
Reporter, 879, and note on p. 881; Reg.
p. Swindall, 2 Car. & K. 230; Reg. v-
Williamson, 1 Cox C. C. 87; Reg. ». Hol-
land, 2 Moody & R. 351 ; Rex v. Rew, J.
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Kel. 26; Huiton’s Caee, 1 Swinton,
447,

& Hayden ». The State, 4 Biack{. 546.

4 Pegple v Stetaon, 4 Barb. 151; Vol.
I1. § 469. See Rex v. Beacall, 1 Car. &
P. 4564.

& Vol. I1. § 468, 469. And see Reg. r.
Hudsen, Bell C. C. 263, 8 Cox C. C. 806;
Reg. v- —, 1 Cox C. C. 250.

& Vol. II, § 781, T89.

7 Riley v. The State, 16 Conn. 47.

1 Rex v. Hughes, 6 Car. & P. 126,
And see Reg. o. Alison, 8 Car. & P. 418;
Rex v. Ruasell, 1 Moody, 356; Reg. ».
Fretwell, Teigh & C. 161, 9 Cox C. C.
162 ; post, § 1.

2 Rex v. Taverner, 1 Rol. 360, 8 Bulst.
171; Rex v. Rice, 2 East, 581; Reg. o.
Young, 8 Car. & P. 644 ; ante, §10. And
gee McAfee ». The State, 81 Ga. 411,

3 Stat. COrimes, § 816; Vol IL
& 1001,

¢ Rex v. Wright, 1 East P. C. 396, Co.

Lit. 127a; People v. Clough, 17 Wend. '
351, 852.

§ Wright v. The State, 4 Humph, 194 ;
The State v. Murphy, 6 Ala. 765; Vol
IL § 1115, 1122-1126. .

§ Dodge v. Brittuin, Meigs, 84; Dodd
v. Hamilton, N. C. Term R. 31; The
State v, Jernggan, N. C. Term R 44
And ses The State ». Chambers, § Ala.
855,
7 Ante, § 259.

& The State » DBeck, 1 Hill B. G
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ordinary circumstances would amount to an indietable battery,}
commits no crime. '

§ 261. Consent obtained by Fraud, Forcs, &e. — But if in these
cases the consent is obtained by fraud;? or if the person from
tender years® or other cause is incapable of consenting; or if,
without absolute fraud or actual incapacity, the will is overpow-
ered, as by an array of force,® or by the false pretence, the
accused being a physician, that the act done is necessary in a
course of medical treatment;® the law deems that there was no
consent. For it is a doctrine extending through all the depart-

ments of the law, that whatever is procured by fraud is to be -

deemed ag though it did not exist.? Still —

Rape -— Assanlt — Aduttery.— The peculiar offence of rape is
not committed where a frand procures the consent,® as where the
man personates the husband of the woman ;? though the act is
in law an assault. Such act is also adultery in him, in those

1 Smith v. The State, 12 Ohio State,
486; Reg. v. Martin, ¢ Car. & P. 213,
215, 2 Moody, 123; Reg. v. Mereditl, 8
Car. & P. 589; Wright ». The State, 4
Humph. 194 ; Commonwealth v Farker,
9 Met. 26%; The State ». Cooper, 2 Zab,
52; Reg. v. Banks, 8 Car. & P. §74;
Truncar v Commonwealth, 6 Dana, 295;
Reg. v. Johneon, Teigh & C. 482, As-
gault and Battery.— [n an English jury
case the judge ohserved, that, if two go
ot to sirike each other, and do so, it is
an assauit in both, and it is guite imma-
terial which strikes the first blow. Reg.
v. Lewis, 1 Car, & K. 419. This is doubt-
lesr 50 in some circumstancesa ; as where
the partics are in anger, and each intends
to beat the other, allowing himself to be
beaten as little as possible.  Ilere neither
pan be said to consent to the blows he
receives, See Vol 1l § 85. Prize-fight,
— So if they engage in a prize-fight there
iz 8 breach of the peace to which they
cannrt consent. Rex v, Perkinas, 4 Car.

& P.637; Vol. TL. § 35. But ordinarily,

if two persons fight together with the
fist, hy agrecment, though they may
under some circumsiances commit an of-
fence, it is not the offence of assuult and
battery. Champer ». The Btate, 14 Ohio
State, 487, See further as to prize-fights,
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Reg. v. Hunt, 1 Cox C. C. I77; Com-
monwealth v. Welsh, 7 Gray, 524; Com-
monwealth ». Barrett, 108 Mass. 302; Reg.
v. Young, 10 Cox C. C. 371; post, § 53b.

2 Reg. v. Saunders, 8 Car. & P. 265;
Reg. ». Williama, 8 Car. & F. 286.

8 Reg. v Read, 1 Den. C. C. 377,
Tomp. & M. 52, 3 New Sess. Cns. 405, 18
Jur. 68, 2 Car. & K. 867; Hays v. People,
1 Hill, N. Y. 351; The SBtate v. Handy,
4 Harring. Del. 866; Reg. v March, 1
Car, & K. 496;: Davenport ». Comnmon-
weulth, 1 Teigh, 588. And see Reg. o
Banks, 8 Car. & P §74; Reg. v. Martin,
9 Car. & P. 213,

* Hays o People, 1 Hill, N. Y..351;
Reg. v. Day, 9 Car. & P.%22; Rex v
Nichol, Russ. & Ry. 130.

5 Rep. v. Hallett, 9 Car. & T, 748.

® Reg. v, Eliis, 2 Car. & K. 470; Reg.

v, Case, 1 Eng. L. & Fq. 544, 1 Den. C. C.

580, Temp. & M. 318. And sce Rex o
Rosinski, 1 Moody, 19

7 Bishop First Book, § 66-99, 125;
Vol. II. § 36, 751, 762, B11, 1122-1123.

% So also in Alabama, The Btate »,
Murphy, 8 Ala. 765.

¢ Vol. IL §1122.

1 Rex » Jackson, Rusz & Ry. 487;
Reg. v. Saunders, 8 Car. & P. 266; Reg.
p. Williams, § Car. & I'. 286. And ger
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localities where the latter offence is indictable. And it 18 rape
when committed on & woman laboring under delivium so deep as
to be insensible to what is done.!

- £ 262. Plans to entrap — (Larceny — Burglary ). — If a man sus-
pects that an offence iz to be commitied, and, instead of taking
precautions against it, sets a watch and detects and arrests the
offenders, he does not thereby consent to their conduct, or furnish
them any excuse? And, in general terms, exposing property, or
neglecting to watch it, under the expectation that a thief will
take it, or furnishing any other facilities or temptations to such
or any other wrong-doer,* is not a consent in law. A eommon
case is where burglars, intending to break into a house and steal,
tempt the occupant’s servant to assist them ; and, affer commu-
nicating the facts to his master, he is atthorized to join them in
appearance. For what the burglars personally do under such an
arrangement they are, by all opinions, responsible ; but the Eng-
lish doctrine seems to be, that, if the servant opens the door while
they enter, they are not guilty of a breaking.® In principle,
probably they are not, if the servant is to be deemed the master’s
agent, not theirs, in opening the door. Buf, as they had requested
him to join them, and the master’s consent was merely for their
detection, the better view would appear to be to consider him
their agent in the breaking, and hold them responsible for it.$
An Irish ease even decides, that, where persons intending to com-
mit burglary knock at the door of the house of one, who, apprised
of their purpose and prepared for them, himself opens it, and, on
their rushing in and locking the door, seizes' and secures them,
the offence is committed.?

Reg. v. Stanton, 1 Car. & K. 415; Reg.

* v. Camplin, 1 Car. & K. 748.

1 Rex v». Chater, 13 Shaw’s J. P 768,
Archb. New Crim. Proced. 306; Veol. 1L
§ 1121, 1198.

# Thompson ». The State, 18 Ind. 886.

? Rex v. Egginton, 2 Leach, 4th ed.
013, 2 B, & P. 508; n. c. nom. Rex v. Eg-
gington, 2 Bast P. C. 494, 606; Reg. v.
Williams, 1 Car. & K. 196; The State ».
Covington, 2 Bailey, 569; Reg. v. Rath-
bone, 2 Moody, 242, Car. & M. 220 ; Reg.
v, Gardper, 1 Car, & K. 628; Reg. v,
Johnson, Car, & M. 218; United States
o. Foye, 1 Curt. C. C. 384,

* Rex v Dannelly, Ruoss. & Ry. 510;

Rex », Headge, 2 Leach, -dth ed. 1033,
Ruse. & Ry. 160; Rex v Whittingham,
2 Leach, 4th ed. 812; Reg. » Lyons,
ﬁa(;-. &M. 217; Rex v. Ady, 7 Car. &P -

% Reg. ». Johnson, Car. & M. 218; Rex
v. Egginton, 2 B. & . 508, 2 Leach, 4th
ed. 918, 2 East P. C. 494, 666; Rex »,
Darpnelly, 2 Marshall, 471, Russ. & Ry.
810; Reg. ». Johnson, Car. & M. 218,
Agnd see Heg. v Willlams, 1 Car. & K.
105,

8 And see Alexander v. The State, 12
Texas, 540.

7 Rex ». Bigley, 1 Crawf, & Dix C.C.

202,
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Force or Prand. — And the doctrine as to the breaking seems to
be, that a consent to it obtained by fraud! or by force? will not

protect the wrong-doer.

§ 263. mlegal Trading, — It was held in North Carolipa during
slavery, that, if one delivers an article to his slave, and then
stands by to detect a person trading for it with the slave, contrary
to a statute, this does not make the trading lawful? But,—

Larceny not contemplated. — Where the master goes further,
and, instead of merely attempting to detect a crime already con-
templated, directs his servant to deliver property to a supposed
thief, who had not formed the design to gteal it, the latter, t'ak-
ing it with felonious intent from the servant, does not commit a

larceny.*

1 Rex v, Cassey, J. Kel. 62, 89; Rex
v. Hawkins, 2 East P. C. 485. See Den-
ton’s Case, cited Foster, 108. Enilicing
Qeccupant to open Dedr, &ec. — Where
the burglar enticed out of the house
its occupant, who left the door open,
and fificen minutes afterward entered
through the open door, he was held not
to be guilty ; though, had the entry becn
- instantaneous, the case would have been
otherwise. The State v. Henry, 9 Ire.
463, Ruffin, C. J., dissenting. See ante,
- § 961 ; Stat. Crimes, § 812.
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2 Rex v, Swallow, 1 Russ, Crimes, a3d
Tng. ed. 792; Stat. Crimes, § 812.

"8 The State z. Anone, 2 Nott & McC.
27; The State v, Sonnerkalb, 2 Nott &
McC. 280. :

4+ Dodge », Brittain, Meigs, 84 ; Kemp
p. The State, 11 Humph. 820; Dodd ».
Hamilton, N. C. Term K. 31; The State
». Bama, N. C. Term R. 44 Compare,
with thege cases, Alexander v, The State,
12 Texas, 540, And see Veol. IL § 811~
822,
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CHAPTER XVI.
LTIABILITIES CIVIL AND CRIMINAL FROM ONE TEANSACTION.

§ 264. Both may exist together.— From the foregoing discus-
sions it appears, that eivil and eriminal suits are diverse in their
natures and objects. Therefore, as general doctrine, subject to
qualifications and exceptions, a private person and the State may
severally carry on, the one a civil suit and the other a eriminal
prosecution, simultaneously, for the same act of wrong, if both
have suffered from it ; or the one proceeding may go in advance
of the other, or there may be but the one, and the one will have
no effect on the other! Thus, —

§ 265. Assault and Battery — Nuisance — Way. — An action for
assault and battery,? or for -the recovery of damage done by a
common nuisance,? may proceed at the same time with the indict-
ment for the same thing. As a question of law, in the case of
the common nuisance, the plaintiff to recover must have suffered
some special injury, not merely have partuken with the public in
what equally affects all.t Therefore, “if A dig a trench across

i 12 Co. 128; Blassingame »p. Glaves,
6 B, Monr. 33; Hartison v. Chiles, 3 Litt.
194 ; Wheatley ». Thorn, 23 Missis. 62;
Kennedy ». McArthur, 5 Ala. 161; The
State ». Stein, 1 Rich. 189; Drake ».
Lowell, 13 Met. 282; Rex v. Bpiller, 2
Show. 207; Reg. rv. Best, 6§ Mod. 137;
Rex o Btanton, 2 Show. 30; Foster v.
Commonwealth, 8 Watts & 8. 77 ; Simp-
son v. The State, 10 Yerg. 626; Thayer
r. Boyle, 80 Maine, 476; The State v.
Rowley, 12 Conn. 101; 8hields v. Yonge,
156 Gu. 849; Hedges v. Price, 2 W, Va.
192 : Commonweaith v Elliott, 2 Masa,
872; Commonwealth v, Bliss, I Masa.
32; Phillips v. Kelly, 20 Ala. 628; Gor-
don v. Hostetter: 37 N. Y. 99. See Bost-
wivk v. Lewis, 2 Day, 447; Hyatt =
Wood, 4 Johns. 150; Phelps v. Stearns,
4 Gray, 105. “ Where a thing that is an

injury to a particular person is prohib-
ited by act of Parliament, the party may
have his action, but yet "tiz indictable
alse.” Holt, C. J., in Rex v. Hummings,
Comb. 374, And see ante, § 287-239;
Chiles v. Drake, 2 Met. Ky, 146, -

2 Jones #. Clay, 1 B. & P. 191,

3 Burrows v. Pixley, 1 Root, 862;
United States ». New Bedford Bridge, 1
Woodb. & M. 401 ; Allen ». Lyon, 2 Root,
213; Abboit v Mills, 8 Vt. 621, 529;
Frankiin » White Water Valley Capal,
2 Ind. 162; Francis v. Schoellkopf, 68
N. Y. 152; Harvard College v. Stearns,
156 Gray, 1. And see Nichols o, Pixly, 1
Root, 120,

- & Low w» Enowlton, 26 Maine, 128;
Baxter ». Winooski Turnpike, 22 Vit.
114; Carey v. Brooks, 1 Hill, 8. C. 365;
Stetgon . Faxon, 19 Pick, 147; Barden
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the highway, this is the subject of an indictment; but, if B fall
into it, and sustain a damage, then the particular damage thus
sustained will support an action.”?  And, in general terms, if one
makes an excavation in a public way, or places in it an indictable
obstruction, he will be civilly responsible also for whatever may
be suffexed by individuals during its continuance.? But the
damage must be special to the individual, not merely such as all
gustain? Yet, according to the better opiniom, it need not be
direct; it is sufficient, if consequential, though, as just observed,
it must accrue specially to the individual.*

§ 266. Tudicial Discretion — (Information). — Yet courts, when
called upon for a favor, as to grant a criminal information 5 to one
injured by an assault and battery, will usually, not always, refuse,
if the applicant has pending for the same thing a civil suit, unless
he will waive it? But —

As of Right— (Indictment). — A prosecution by indictment,
which ig a matter of right, and a civil suit, may go on, as before
observed, simultaneously” And a defendant who has borne the

p. Crocker, 10 Pick. 383; Hamrizen w
- Sterrett, 4 Har, & McH. 540; THart v.
Basset, ‘T. Jones, 156; Chichester r.
Lethbridge, Willes, 71, 78; Rose v. Miles,
4 M. & 8.101; Cole ». Sprowl, 85 Maine,
161 ; McLauchlin ». Charlotie and Bouth
Carolina Railroad, 5 Rich. 583 ; Yolo ».
Sacramento, 86 Cal, 193; Brown r. Wai-
som, 47 Maine, 161; Ingram v The C. D.
and M. R. R. Co., 38 Iowa, 680. And sce
Weightman ». Washingion, 1 Black, 89;

Herron ». Hughes, 256 Cal, 556 ; Ayrea v..

Lawrence, 63 Barb. 454,

1 Broom Leg. Max. 2d ed. 158; Ash-
by v. White, 2 Ld. Raym. 938, 956.

2 Portland v. Richardson, 54 Maine,
46; Osborn » Union Ferry, 63 Barb.
629; Brown v, Watson, supra; Benja-
min v Storr, Law Rep. 9 C. I, 400.

¥ Lgmphier v. Railroad, 33 N. H. 495 ;
Johnsen v. Stayton, & Harring. Del. 362,

i Baxter v. Winaoski Turnpike, 22
Vt. 114; Lansing v. Smith, 4 Wend. 9;
Stetaon », Faxon, 19 Pick 147; Wilkes
». Hungerford Market, 2 Bing. N. C. 231,
203; Rose v. Groves, 6 Beott N. R. 845,
654, And see Cook ». Bath, Law Rep. 6
Eq. 177; Willard » Cambridge, 8 Allen,
674 ; Allen v, Monmouth, 2 Beasley, 68.
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& See Crim. Proced. I, § 143.

¢ ex v, Phillips, Cas. temp. Hardw.
241; Rex v. Fielding, 2 Bur. 664, 2 Keny.
386; Rex v Sparrow, 2 T. R. 188; Ex
parte ——, 4 A. & E. 576, note; Rex w.
Mahon, 4 A. & E. 575. Bee, as illustrat-
ing the principle, Reg. v. Marshall, 4
Filis & B. 475, 24 Law J. x. 8. Q. B. 242,
30 Eng. L. & Eq. 204,

7 Jones » Clay, 1 B. & P.101; The
State ». Frost, 1 Brev. 3856. Contra, The
State » Blyth, 1 Bay, 166; Rex v
Rhodes, 1 $tra, 708. Continning one
till other disposed of — Whether the
court, as matter of discretion, will con-
tinue one of the cases, and which exe,
until the other is disposed of, depends on
the apecial eircumstances, on the usage
of the tribunal, and on what the individ-
ual judge may deem best adaptcd to pro-
mote justice. See Commonwealth v, Kl-
liott, 2 Mass. 872; Commonwealth ».
Bliss, 1 Mass. 32; People v. The Judges,
13 Johna, 85; Anonymous, 1 Sid. 09;
Rex »v. Ashburn, 8 Car. & 1, 50 ; Peddell
v. Rutter, 8 Car. & P. 837, 840; Wakley
v, Cook, 11 Jur. 377; 8. o. nom. Wakley
v, Cooke, 18 Law J. N, s, Exch. 225;
Buckuer v Beck, Dudley, 5. C. 168
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full penalty criminally, cannot in a civil proceeding show this
fact either in bar or in mitigation of damages.! In an English
case, however, it appearing that the plaintiff, besides procuring a
criminal conviction of the defendant, had received on the certifi-
cate of the judge a portion of the fine, Lord Tenterden directed
that he recover no more than the nominal damage of one farthing,
and reprimanded the attorney for undertaking the cause.?

Btatutes abridglug Double Prosecution. — Likewise statutes have
in some localities abridged the right of double prosecution.®

§ 267. Jn Felonies : — '

Conflicting Views, — The foregoing doctrines do not, in England
and a considerable part of our States, fully apply to the higher
offences known as felonies. Upon this subjeet judicial views are
very conflicting ; the question being, not one of two gides, but of
many. The following statement is deemed by the author to pre-
gent the subject in its true light. '

Worthiness of Plaintiffa, — A man who ecarries on a eivil suit
must himself be worthy. The expression sometimes is, that he
must come into court with elean hands ; in other words, he must
be free from blame in the thing about which he complains;* or,
says Lord Kenyon, “must show that he stands on a fair ground
when he calls or a court of justice to administer relief to him.”$
Now —

Duty to prosecute Felons -— { Compounding — Misprision of Felony ).
— The law deems it in some sense incumbent on all to prosecute
crimes, especially the more aggravated; consequently, makes it
indictable to compound them, whether treason, felony, or misde-
meanor,? as will be more fully explained in a subsequent chapter.”
A mere neglect to prosecute is a dereliction of the like sort, but
further removed from the principal offence, therefore less repre-

. Mathison v. Hanks, 2 Hill, 8. C. 625;

Reg. v. Willmer, 16 Q. B. 50

L Jefferson v. Adams, 4 Harring. Del.
321; Wheatley ». Thorn, 23 Missis. 62;
Story v. Hammond, 4 Ohio, 876 ; Wilson
v. Middleton, 2 Cal. 64,

2 Jacks ». Bell, 8 Car. & . 316, And
see Porter v. Seiler, 11 Harris, Pa. 424.

$ The State o Stein, I Rich. 189; The
State z, Arnold, 8 Rich, 80. As to Eng-
land, sece Harding v King, ¢ Car. & P.
497 ; Bkuse v Daviz, 3 Per. & D. 660, 10

A. & E. 838, 7 Dowl. P. C, 774; Hartley
v. Hindmarsh, Law Rep. 1 C, P. 663,

4 Ante, § 11.

& Booth v. Hodgson, 6 T. R, 405, 400.

& Commonweaith v FPease, 16 Mass
01; Jones ». Rice, 18 Pick. 440; Bell o
Wood, 1 Bay, 249; Matiocks ». Owen, 6
¥t. 42 ; Plumer v. Bmitk, 56 N. H. 658;

‘Cameron ». McFarland, 2 Car. Law

Repos. 415; Corley ». Willlams, 1 Bak
ley, 688 ; Hinesburgh ». Sumner, 9 Vi
28 .

T Poet, § 70 ot seq.
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hensible. Where the principal offence is only a misdemeanor, the
law, following the rule of not regarding small things,! takes no
notice of the simple neglect. But where it is felony, the neglect
to prosecute the felon or discover his offence to the magistrate
becomes an indictable misdemeanor, known as misprision of fel-
ony? Therefore, —

No Civil Suit while neglecting to prosecute, — If a plamtlﬁ in a
eivil cause alleges that the defendant has committed a felony to
his injury, he shows himself guilty, though in a less degree, in
the very thing about which he complains, unless he has exerted
himself to bring the felon to justice. Even if the law did not
hold this neglect indietable, —still such a plaintiff would not
stand in eourt “on a fair ground,” with ¢ elean hands;” and the
defendant, in availing himself of the objection, would take ad-
vantage, not of his own wrong, but of the plaintiff’s. Therefore,
when one has suffered from a felony, he cannot maintain against
the felon a civil action for the injury, until he has discharged his
duty to the public by carrying on, or at least by setting on foot,
a criminal prosecution for the public wrong., If the felon is
either convicted, or, without the plaintiff’s fault or collusion,
aequitted, —or if the plaintiff has presented fo the grand jury a
bill which was thrown out, — this is sufficient, and he may then
maintain the action.3

But after any Discharge from Duty to prosecute. - W hen the duty
to prosecute no longer rests on a party, he may then carry on his
civil suit; as, if another has prosecuted the felon to convietion ;*

CHAP. XVI.] CIVIL AND CRIMINAL TOGETHER. § 269

or, if the judge ordered the indictment not to be brought on for
trial, deeming that the ends of justice were satisfied by a sentence
pronounced on another indictment to which the prisoner had
pleaded guilty.!

§ 268. Suit against Receiver — (Guilty — Innocent). — In like
manner, on¢ cannot maintain his suit against a guilty reeeiver of.
stolen goods, whom he has neglected to prosecute; for such re-
ceiver, too, is & felon.2 But against an innocent third person, in
whose hands the goods may be, his suit is maintainable ; because,
although he has not prosecuted the thief, his neglect does not
attach to the thing about which he complains ; namely, that the
defendant wrongfully detains property to which the purchase from
the thief gave him no title.?

§ 269. How take Advantage of Neglect to prosscute. — Accord-
ing to some cases, the court, on the disabling fact appearing in
evidence at the trial, will nonsuit the plaintiff;* though Park, J.,
once submitted the question to the jury.® DBut in a later case
before the Queen’s Bench in England, doctrines were maintained
which seem almost to abrogate the law itself. One brought an
action in two counts to recover the value of a gold brooch; the
one count in trover and the other in trespass, to which the defend-
ant pleaded not guilty and not possessed. After a verdict at nist
prius for the plaintiff, the defendant applied for a new frial on
the ground that, if the evidence proved tke allegation against
him, the facts established a larceny (which, at the same time, he
denied), and he had not been prosecuted for the larceny. The

1 Ante, § 212 et seq.

% 3 Jnst. 139 et seq. ; 1 Hale P, C. 372,
874: 1 Russ. Crimes, 8d Eng. ed. 46,131;
Anonymous, Sir F, Moore, 8; 1 Hawk.
P. C 6th ed. ¢ 69; 4 Bl Com. 121;
post, § Tl et seq.

% Higging ». Buicher, Yelv. Met. ed.
89 and note; 1 Hale P. C. 546; Croshy
v. Leng, 12 East, 409, and the cases there
cited ; Galightly ». Reynelds, Lofft, 88,
90; White ». Fort, 8 Hawke, 251; Bel-
kpap v. Miliiken, 28 Maine, 381 ; Foaster
¢. Tucker, 3 Greenl. 458; Morgan wv.
Rhodes, 1 Stew. 70; McGrew v Cato,
Minor, 8; Grafton Bank v». Flanders, 4
N. H. 239; Crowell v. Merrick, 14 Maine,
892; Broom Leg Max. 2d ed. 159, 160;
Patton v, Freeman, Coxe, 113, and the
reporter’s note; Morton v. Biudley, 27
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Ala, 640 ; Middleton ». Helmes, 3 Port.
424, It is also said in Coke’s Re-
ports: “ The law has imposed this
penalty on the owner |of stolen goods}
that, if the thief by his indostry and
fresh suit be not attainted at his suit
{scil. in appeal of the same felony), he
shall for Lis defaunlt lose all his gooda
which the thief at the time of his flight
waived. But if the thief has them not
with him when he flies, having perhaps
hid them (as it is aaid), there no default
can be in the party; and therefore they
shall not be forfeited, for if he make
fresh suit after notice of the felony itia
suificient.” Toxley’s Case, 5 Co. 109 a.
See also Rex v, I"aul, 6 Car. & P. 328

4 Chowne v. Baylig, 51 Beav. $61.

! Dudley and West Bromwich Bank-
ing Co. v. Spittie, 1 Johus. & H. 14; Sir
W. Page Wood, ¥. C., observing : “ Until
the cases which arese out of Fauntle-
roy’'s forgeries, there seems to hrve been
a floating impression that the debt was
absolutely goue where it was connected
with a felony committed by the debter.
But it was then settied that the debt re-
mains good, though the right of recover-
jog it is suspended until the creditor
takes those steps which the purposes of
justice and public policy reguire, to bring
the offender to justice., The ohject of
this rule is to prevent attempts to com-
promise a felony by compensating the
person injured on the terma of allow-
ing the criminal to escape prosecution.”

p. 16. Becurity for the Civil Indebied-
nesa. —If, after & theft, but in advance
of a eriminal prosecution, the- thief
secares to the injured party the return
of what he stole, the security is good
after his conviction. Chowne » Bay-
lis, supra.

2 Gimeon v. Woodfull, 2 Car. & P. 41,
43 ; Pease v. MeAloon, 1 Kerr, 111,

8 White ¢, Spettigne, 18 M. & W. 603 ;
Broom Leg. Max. 2d ed. 160; Dame ».
Bualdwin, 8§ Maszs. 518. But see Pease ».
McAloon, supra. See, as 1lluatranve,
Buck p. Albes, 27 VL 190

4 Gimson v. Woodfuil,2 Car. & P. 41;
Pease v. McAloon, 1 Kerr, 111
« & Prosger v. RBowe, 2 Car. & I'. 421,
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court refused the new trial, and the judges were of opinion, that
a judge at nisi prius can try only the record sent down to hinEx,
and, if matter of this sort is not pleaded, he can neither nonsuit
the plaintiff nor direct a verdict for the defendant. Neither can a
defendant set up his own crime and plead the felony in defence.
So that, unless the plaintiff alleges the felony, or the court itself
interposes to postpone the trial, as it may do, there wonld seem
to be no way in which this sort of matter can be made available
in defence.! : '
§ 270, Whether the foregoing Doctrines, as to Felony, are appli-
eable in our States:— .
How in Principle — (Our Procedure and English, distinguished). —
In this country, criminal prosecutions are not carried omn, as in
England, almost exclusively by private individuals ; but we have
local public attorneys, with other officers and their assistants, to
represent the government in them. Still we have no substitutes
for the individuals in the duty of making disclosures of crimes to
the authorities, or ordinarily in taking other incipient steps; but
they are perhaps not required to go as far here as in Englan@.
Yet we shotld not forget,? that a statube in affirmative words is
merely cumulative, and does not take away the prior law unless
repugnant to it ; so that there may be doubt.to what extentlaﬂi'r-
mative statutory provisions, directing official persons to aid in
the prosecution of offenders, relieve individuals of any duty
before recognized in the law. In other words, perhaps, on prin-
ciple, persons who in this country have suffered from the felo-
nious acts of others need not do more than take the initiatory
steps against the offenders, before carrying on, even to final judg-
ment, their civil suit; yet this proposition is by no means clear
‘even on principle, while hitherto the tribunals seemt not to have
recognized the distinction by any direct decision. But though,
in consequence of our different procedure, qualifications of the
doctrine may be required here, not permissible in England, the
main doctrine itself would seem to be as applicable here ax
there.
§ 271. How in Adjndication. — Plain as this question appears,
thus stated, it has received from our tribunals almost every sort

1 Wells » Abrahams, Law Rep. 7 13 M. & W.803. And see Ex parts Ball,
Q. B. 564, It is observed in this case, 10 Ch. D. 88T,
that Gimson #. Woodfull, aupra, was ek- % Stat, Crimes, § 154 et seq.
pressly overruled in White ». Spettigue,
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of diverse solution. In some States, as Alabama,! and perhaps
New Hampshire (where it is doubtful),? the full English doctrine
is held. The Maine tribunal,8 apparently sustained by some early
Massachusetts anthorities,® restricted the rule to robberies and
larcenies ; but a subsequent statute altogether removed the dis-
ability.5 In South Carolina,® Massachusetts,” Mississippi,® and
apparently Tennessee,? the English doctrine has been utterly dis-
carded. The Connecticut court seems to have limited it to such
felonies as are punishable capitally ; 1 and the Georgia, to felonies
at common law, in exclusion of those created by statute. In
New Jersey,!? Virginia,”® North Carolina,* Missouri,”® Michigan,!®
and Texas,!” the question appears to be in doubt, with perhaps a
tendency against the English doctrine.® In Arkansas the civil

suit is authorized by statute.® It is so also in New York.2

§ 272. cContinued. — The New Hampshire court has held, that
one suffering from a felony need not wait tiil the criminal cause
is disposed of before bringing his action ; it is sufficient to delay
till then the trial? This distinction appears to harmonize the

! Morgan #. Rhodes, 1 Stew. 70; Mo-
Grew v, Cato, Minot, B; Morton v. Brad-
ley, 27 Ala. 840; Martin » Martin, 25
Ala. 201; Bell ». Troy, 8% Ala. 184;
ante, § 267, For a partial qualification
created by the conztruction of & statute,
pee Lankford v. Barrett, 29 Ala. 700,

2 Grafton Bank v Flanders, 4 N. H.
239 : Dettingill ». Rideout, 6 N. H. 454.

5 Crowell », Merrick, 19 Maine, 892;
Belknap v Milliken, 23 Maine, 381 ; Fos-
ter v Tucker, 3 Greenl, 458; Boody v
Keating, 4 Greenl. 164

£ Boardman v. Gore, 15 Mass. 831,

5 See reporter’s nate (o Belknap ».
Milliken, 28 Maine, 3581,

& ('annon ». Burris, 1 Hill, 8. . 872;
Robinson v, Culp, 1 Tread. 281, 3 Brev,
202

T Boston ‘and Worcester Railroad ».
Dana, 1 Gray, 88.

¥ Newell ». Cowan, 80 Miasia, 402,

? Bullew v. Alexander, 6§ Hamph. 433.
And see post, § 272, note,

10 Cross v. Guthery, 2 Root, §0.

I Adame » Barrett, 5 Ga. 404 ; Neal
v. Farmer, 9 Ga. 6686; Dacy v Gay, 16
Ga. 208,

12 Patton v, Freeman, Coxe, 113.

YOL. L 11

13 Allison v. Farmers' Bank, 6 Rand.
204 ; Cook v. Darby, 4 Munf. 444.

% White v. Fort, 3 Hawks, 231; Smith
». Weaver, Taylor, 68, 2 Hayw. 108.

15 Nash « Primm, 1 Misso. 178 ; Mann
p. Trabue, 1 Missze. T09.

% In Hyatt v. Adams, 16 Mich. 180,
189, 202, the question aroee incidentslly,
and in a dietum Christianey, J., discard
ed the English doctrine, and Campbell,
J., declined expressing any opinion upon
it, because not essential to the decision
of the cage.

17 Mitchell ». Mims, B Texas, 6.

¥ See also Piscatagua Bank v. Turp-
ley, 1 Miles, 3i2; Plummer ». Webb,
‘Ware, 75; Dunlop o. Munroe, 1 Cranch
C. C. 536,

19 Brunson v, Martin, 17 Ark. 270,

2 ¥an Duzer ». Howe, 21 N, Y. 531,
588 ; Koenig v. Nutt, 2 Hilton, 53. And
see Fasasett ». Smith, 23 N, Y. 252, and
the cases there cited ; Franklin v Low,
1 Johne. 398 ; Pease ». Smith, & Lans.
61%.

A Pettingill v. Ridcomt, 6§ N. H. 454
And see Smith v, Weaver, Taylor, 58, 2
Hayw. 108, as sustaining the same view.
See also Ballew v, Alexander, € Humph
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common-law suthorities, with none of which it is directly in con-
flict. - The plaintHf is-in no fault ~while he is doing all he can,and
as fast a8-he can, to bring the offender to- justice; and,.in reason,
he should be permitted to-pursue at the same time his civil rem-
edy, only not hastening its steps in advance of public duty.

- § 218, Some Discussion of Reasons :——

Rule. ceasing with its Reasom — It is believed that the Jeading
eause for: the rejection, in some of eur States, of the doctrine of
the English common law on this subject, as being inapplicable to
what are assumed to-be our altered circumstances; s & misappre-
hension of the true legal reason on which it is founded. It has
been assumed to rest on the English law of forfeiture of life and
property in cases of felony ; and to stand thus, that, as:the goods
are for the crown, and the body ig for the gallows, no benefit
could result to the plaintiff from a judgment in the civil suit.
And the American argument has been, that, since the goods in
this eountry are not forfeited, and the felon’s life is not ordinarily
taken, the consequence of this removal of the foundation must
be the fall of the superstructure, in obedience to the maxim, Ces-
sante ratione legis, cessat ipaa lex,' the rule of law ceases with its
reason.

§ 274. Continupd — (Natare of a Degal Reason ). — Now, a Iea-
son of the law is a thing adhering in the law itself, constituting
of it the soul, and is not » formula of words uttered by a judge.
Some of the law’s reasons are exactly what the judges have stated
them to be, others are partly such, and still others are not such
to any degree. ’ .

whrue Reason of Present Doctrine.— In the instanee now before
us, the reason just mentioned cannot be the true one ; hecause, if
it were, the felon could no more be sued on 2 claim separate from

* the felony, and by one not the sufferer, than by the latter for the
precise thing ; and because he could no more be sued after a con
viction than before. But as the law does not contain these
effects, neither consequently does it their cause. Hence if every

- judge, English and American, and every text-writer, had laid
down this reason, we should see that all had erred. Then lct us

433, which may really rest on this country. See also Deakin ¢, Praed £
ground, though the judge who delivered Taunt. 825.

the opinion stated, ag the reason, that the 1 Broom Leg. Max, 2d ed. 118.
English doctrine is not applicable in this
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inguire whether the reason assigned a few.sections. back iz the
imu? one. ‘We perceive that, by all the authorities,! the only im-
pediment.to carrying on the civil suit is the neglect to prosecute
for'the'emne; and that the right to proceed civilly keeps even
pace with the removal of this neglect. Hence the reason why
'the su.fferer cannot maintain his civil proceeding, in those cases.
in which th.e -law refuses him, is becanse he has not prosecuted.
The proposition may assume either the- precise form given it in
these pages, or the similar form it wears in most of the English
cases ; Itamely,- that. the policy of the law requires this stimu-
:}:nt to induee men fo bring felons to justice. The result is the
me.
:§ 275. Law ceasing with Reason, again. — While the maxim, that
& rule of the law fails with its reason?is just and is importa,nt it
is particularly liable to be misapplied. Often, after some reae;on
has c.reated a rule, the reason gradually crumbles away, and the
rule in the same gradual manner becomes crystallized and solidi-
fied ; 80 that it remains a mere technical doctrine, resting simply
on tl'le' judicial authority of ages. We recur to the reason whence
it-originally. sprang; only to ledrn its quality, extent, and force.
Reason pf this Rule not changed — (Compounding — Misprision),
~— Whether the rule now under examination should be regarded
a3 one of these erystallized rules® it might be well to inquire, had
we not found * that the reason has not materially changed ir_: this
country, but- it remains substantially. what it was in England
when our forefathers brought hither the body of the common law
Besides, if the reason had ceased, and if on this aceount the rulf;
must cease also, then it would seem te follow, that the eriminal
offence of compounding crimes must no longer be recognized ;
for-it comes :from exactly the same reason,® and Cessante rat'iom’
legis, cessat ipea lex. But.the compounding of crimes is regarded
as a common-law offence in all the States where common-law
offences are known.® It iy the same, also, with misprision of
felony. )
§ 276. Another Line of Argmment. — One method of argument

\ .
. ﬁ::z, g 3&;’;, 268, ) _;:ompc;nnlc'lling felony] 2 It is tlie conceal-

3 3. ng of the crime, and abstaining fi
: . . . , aining from
Mainénélgzsee Crowell ‘». Merrick, 19 p_rosecutiqn,- to the detriment of the pub
 Ante § 210. 16;. " Commonwealth v. Pease, 16 Masa

& *What is the gist of the offence [of 6 See ante, § 207.
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on this question, by which to reach a conclusion different from
that here indicated, suggests itself. Itis to consider, that mis-
prision of felony, which stands a step further from the’ principal
offence than compounding, has’ ceased to be indictable because of
the small degree of guilt it involves; gnd that also the policy of
the law no longer requires individuals to communicate to the
officers of justice information of the existence of felonies. True
we have no legal authority for either, much less for both, of these
propositions ; and it would be difficult to sustain either by argu-
ments weighty in the law. But, if both were admitted, they
might lead to the result of overturning the English doctrine.
§ 277. Why this Discussion — Legal Reasoning illustrated. — This
discussion, so extensive, is a departure from the gemeral plan of
this work. It is indulged in here, not so much on account of the
importance of the subjeet, as because it exhibits some principles
of legal reasoning, and shows the difference between it and rea-

soning addressed to a legislator, — the difference, in other words,

between the processes by which we ascertain what the law is, and

those whereby we form our judgments as to what it should be.

If a man were in discussion before a legislator on this question,

he might say to him, what (discarding the method intimated in

the last seetion) would hardly be relevant if speken to a court, —

that the officers can do all the prosecuting ; that there is no dan-

~ ger but felons will be sufficiently pursued; that the rule is
favored in Eugland because a judgment against a dead felon
whose goods are forfeited ean do no good, which reason does not
exist in the United States; and he might add any other like con-
giderations. And the person addressed, sitting as a legislator,
might deem the considerations presented conclusive ; but, sitting
as a judge, quite too light to be taken into the balance.

' § 278. Caution to the Reader,— This discussion, moreover,
enables the author to address to the reader a cantion in language
which will be understood. Those who, throughout these vol-
umes, examine the decisions cited in the notes in eonnection with

" their perusal of the text, will sometimes observe reasons given in
the text differing from those which the judges have assigned in
the decisions. It would oceupy too much space, and serve but
slightly any useful purpose, to pause and explain these differ-
ences in every imstance in which they occur. They proceed, in
some instances, from the author’s not thinking the reasons stated
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in the cases to be the true legal ones; and, in others, from his
thinking, that, while they are good, those which ‘the peculiar
aspect of the discussion rendered it important to state in the text
are good also.! Not unfrequently a dootrine of the law rests on
more reasons than one, each one of which would alone sustain it ;
and some doctrines repose thus on many reasons, distinct, or even
differing in their natures. Where, however, the subject is par-
ticularly important, or there is a wide difference in reasoning
between the author and judges, and the explanation is deemed
helpful to the reader, it is given.

1 And see ante, Introduetion.
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CHAPTER XVII.-
THE NULLITY OF EX POST FACTO LAWAl:® -

§-279. Retrospective, distingnished. — Retrospective laws may
be just or unjust according to the circumstances and the subject
to which they are applied. Such as undertake to divest vested
rights of property are gemerally void under our comstitutions.
Various other forms of retrospective legislation are valid.2 Bat
criminal jurisprudence knows little of vested rights, so that this
is & doctrine chiefly of the civil department. Yet—

Ex post Facto — Constitutional Inhibition, — It would be unjust
to inflict a punishment for what was not punishable when done.
This principle of natural equity has found expression in two
clanses of the Constitution of the United States, — the one, in
testraint of national legislation, providing, that “no . . . ez post
JSacto law shall be passed,” the other, that “ no State shall . . .
pass any . . . ex post facto law." 8

Restrains Criminal Legislation, not Civil.— This provision relates

1 See, for matter on the subject of
this chapter, Stat. Crimes, § 29, 85, 180,
186, 266-267. '

2 1 Bishop Mar. & Div. § 670 et seq.;
Suydam r. Receivers of New Brunswick

_Bank, 2 Green Ch. 114; New Orleans v.

Cordeviolle, 13 La. An. 268; Alhee v
May, % Paine, T4; Watson v. Mercer, § Pet.
88: Thompson v. Lee, 3 Wal. 327: Sat-
terlee ». Matthewson, 2 Pet. 380; Charlea
River Bridge ». Warren Bridge, 11 Pet.
420; Locke ». New Otleans, 4 Wal. 172;
Blanchard ». Spragne, 3 Sumner, 535;
Grinder ». Nelson, 9 Gill, 209; Bank of
‘Hamilton ». Dudley, 2 Pet. 492; Kearney
v. Taylor, 16 How, U. 8. 494; Milne v.
Huber, 8 McLean, 212,

% Conat. U. . art. 1, § 9, 10; Stat.
Crimes, § 180, 185, 206; Calder v. Bull,
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3 Dall. 886, 3%0; United States ». Hall,
2 Wash, C. C. 366; Ex parte Garland, 4
Wal. 333; Woodruff v. The State, 3 Pike,
286; Dupy ». Wickwire, 1 D. Chip. 237;
Charleston ». Feckman, 8 Rich, 385;
Grinder ». Nelson, 9 Gill, 299; Pary ».
Commonwealth, 8 Grat, 832; Common-
wealth ». Phillips, 11 Pick. #8; Com-
monwealth » Edwards, 8 Dana, 447;
The State v. Dunkley, 3 Ire. 116; Woart
. Winnick, 8 N. H. 473, 475; Fisher v.
Cockerill, 5 T. B. Monr. 129, 123; Dash
v. Van Kleeck, 7 Johns. 477, 488; Strong
7. The State, 1 Blackf. 193, 196; Com-
monwealth v. Lewis, 6 Binn. 208, 271;
Davis ». Ballard, 1 J. J. Mar. 563, 570;
Locke ¢ Danc, 9 Mazs. 360, 63; Watson
v. Mercer, 8 Yet. 88, 110; Ross’s Case, 2
Pick. 165, 170.
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to the criminal department of our laws, not to the civil.!- Still
it reaches somewhat beyond the domain of pure crime, as defined?
in a previous chapter. Thus,— - : :
Porfeltures — Penalties. — The: imposing of a forfeiture or- any
form of penalty for what was lawful when done i3 ex post Sacto ;8
as, for example, requiring a clergyman or lawyer- to take a test
oath concerning his past conduct as the condition on which he
shall be permitted to' exercise his professional functions.t Buta
statute is not ex post facto.which provides that, on & divoree for
2 cause which has -already oecurred, the guilty party may be for-
bidden to remarrys .

Waiver by BState.——This constitutional provision and various
others of the like sort are made for the protection of the citizen, '
and the State mdy waive any real or supposed rights of its own
under them® Hence — :

Diminishing Punishment — Increasing, — Statutes. diminishing the
punishment of offences already committed are valid 3 while, on the
other hand, those increasing it are ez post facto and void.” Again,—

§ 280, The Cowrt — A: statute may authorize the punishment
to be inflicted by a court which had no jurisdiction over the
offence at the time of its commission.’ And — :

Place. — It may change the rules as to the venue-or place of
trial of such offence.? - So also — .

Procedure. — The procedure whereby offenders are brought to

punishment may, as to offences

1 Story Coust. § 13456; Carpenter »
Commonwealth, 17 How. U. 8.456; Byrne
n. Btewart, 3 Des, 406.

2 Ante, § 32.

$ United States v. Flughes, 8 Ben. 25,
80, 81; Falconer v. Camphell, 2 MecLean,
195; Cummings v. Missouri, ¢ Wal. 277}
Suydam v. Receivers of Bank of New
Brunswick, 2 Green Ch. 114; Tierce v
Carskadon, 16 Wal. 234

+ Ex parte Garland, 4 Wak 323; Cum-
mings v. Missouri, suprs. . - -

8 Filiott v. Eltiots, 38 Md. 357,

8 Post, § 996 et seq.; Crim. Proced. I
§ 117 et seq. ; Lewis v. Turner, 40Ga. 416.

% Stat. Crimes, § 185; Turner v. The
State, 40 Ala. 21; Commonwealth v. Wy-
tman, 12 Cush. 287, 239; The State ¢. An-
lin, 30 N. IL 179; The State v. Williama,
% Rich. 418; Commonweuith . McDon-

already perpetrated, equally as

- gngh,13 Allen, 581 ; Bhepherd #. People, 25

N.Y.408 ; Story Const. § 1846. And see
Commonwealth #. Graver, 16 Gray, 602,
% Siat, Crimes, § 180; The State =
Sullivan, 14 Rich. 281, 286, Glover, 4.,
observing: *“It was argued, ‘that the
creation of s tribunal to try, after the
offence i3 committed, is an ex past facto
law, to the same extent as the passage of
an act punishing past offences’ Kt has
been expressiy held that a statute. erest.
ing a new Court, or conferring & new
jurisdiction, or enlarging or diminishing
the powers of an existing Court, is nof all
ex post focls law. Wales ». Belcher, 8
Pick. 808; Commonwealth v. Phillips, 13
Pick. 26.” .
9 The State v. Gut, 13 Minn. 841; ‘Gut
. The State, ? Wal. 35; Crim. Proceds
L§76 .
. 167



§28la -ELEMENTS OF CRIME. [BOOK 1L

to future ones, be varied from time to time at the pleasure of the
legislature. Such regulations are not ez post facto laws.t _

 § 281. How defined. — There is just enough of vagueness and

uncertainty in the judicial holdings on this subject to induce
caution regarding the definition, Looking at the natural signi-
fication of the constitutional words ez post facto, after the fact,
and in the main at the actual adjudications, the meaning is abun-
dantly plain and certain. According to which, an ex post facto
law is one making punishabls what was innocent when done, or
subjecting the doer to a heavier penalty than was then provided.
And, on the whole, this, it is submitted, is the true definition.2

Expositions of Definition.-— In the leading case, Chase, J., sit
ting in our National Supreme Court, said : “ I will state what I
consider ez post facto laws within the words and the intent of the
prohibition. 1. Every law that makes an action done before the
passing of the law, and which was innocent when done, criminal ;
and punishes such action. 2. Every law that ageravates a crime,
and makes it greater than it was when committed, 8. Every law
that changes the punishment, and infliets a greater punishment
than the law annexed to the ¢rime when committed.” It is per-

- ceived that the second and third of these heads are in effect one ;
beeause the measure of every erime is its punishment.? And the
three heads together embrace simply what is comprehended in
the foregoing shorter definition. But —

Rules of Bvidence. — The learned judge adds: “4. Every law
that alters the legal rules of evidence, and receives less or differ-
ent testimony than the law required at the time of the commission
of the offence, in order to conviet the offender.’” ¢ This branch
of the supposed doctrine requires a more particular consideration,

§ 281 a. Purther as to Rules of Evidence. ~— There are differ-
ences in the several natures of the rules of evidence. For the

! Cooley Const. Lim. 272; FPeople »,
Mortimer, 46 Cal. 114; Ex parte Beth-
urum, 66 Misso. 545; Andrews v. Worces-
fer County Mut. Five Ins. Co. 5 Allen, 65;
The State ». Ryan, 13 Mion. 370; Crim.
Proced. 1. § 115; Stat. Criwmes, § 176-179.

* Stat. Crimes, § 268.

® Crim. Proced. L § 77 et scq.

4 Calder v. Bull, 31all. 386, 390. And
see further ae to the several branches of
this definition, Minge ». Gilmour, 1 Car.
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Law Repos. 84 ; Evans ». Robinson, 1 Car,
Law Repos. 208, 214 ; Watson v. Mercer,
B8 Pet. 88; Carpenter v. Commonweaith, 17
How. U. 8. 456; United States ». Hall,
2 Wash. C, C, 366 ; Bocke ». New OQrleans,
4 Wal. 172 ; Commings ». Missouri, 4 Wal.
277; Hannahan ». The State, 7 Texas Ap.
664. Coste.— Even a staiute increasing
the costs on conviction cannot be applied
o an offence previously commiited. (ald
well ». The State, 55 Ala, 133, ‘

CHAP. XVIL] EX POST FACTO LAWS. § 282

most part they pertain to the remedy or procedure 31 a.nd it ?s
within established doctrine that the legislature may change this
class of them from time to time at pleasure, even Witl'l respec.:-.t. to
offences already committed.2 In reason, moreover, this provision
protects parties from being dealt harder with tha:n the law pre-
soribed when the fact transpired ; but, it is submitted, ha's noth-
ing to do with —has no relation to — the means by V.Vhl{:h the
truth of an alleged fact may be made to appear. Yet in numer-
ous cases we find the doctrine stated in general terms to b?., that
a statute authorizing a conviction on less or different _emdence
from what was required when the transaction occurred is ex post
Facto and void® And doubtless the decisions in some of these
cases, wherein the attention of the judges was not called.‘oo the
distinction between the different classes of the rules of evidence,
are not in accord with sound principle; while, in other of the
cases, the eonclusion reached accords with just Feason. The
partition line may not at all points be plain. .But it W(?uld he
plain that, for example, if a statute should dispense “'Flth the
evidence of asportation in larceny, it conld not be applied t.o a
past act; for so might one bé made guilty who was not guilty
before. On the other hand, a statute removing some mere tf;ch-
nical disqualifieation of a witness could, on no s.oun.d prineiple,
be deemed an ex post facto law, so as to leave him incompetent
as to what he saw before its enactment. It would r.mt' make.a.
man guilty who was not guilty before, or increase existing gmlg
or its punishment. It could no more add to the consequences o
the fact than does a statute facilitating arrest, Wh.ereby one to
whom the law imputes guilt is prevented from escaping.

§. 289  WNot declaring the Thing Criminal. — A statflte, to I-Je en
post facto, need not in terms declare the thmg.whlch.'“:a‘ls.mno-
cent when done? to be criminal. It is equally so 1.f, in i.:ha
words of Cooley® « it deprives a party of any vz‘xluable Ilght (like
the right to follow a lawful calling) for acts whlf:h we:feﬂ innocent,
or, at least, not punishable by law, when committed.

1 Ante, § 280. 4 Falconer v. Campbell, 2 McLean,

2 Crim. Proced. L § 1088, 1000. 195, 212, .

& Valesco v. The State, @ T'exas Ap.76; & Cooley Const. Lim- ?BB. . .
Calloway ». The State, T Texas Ap. 5856; - © Ante, § 279 Cummmgai w g’[lss;)”uﬁ
Strong v. The State, 1 Blackf. 193; Cum- 4 Wal, 277; Ex parte Garland,
minga v. Missouri, 4 Wal. 277, 325; United 333.

States v. Hughes, 8 Ben. 29; Story Const.
§ 1345; Cooley Const. Lim. 265 et seq. 169
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§ 283. 8econd Commission of Ofence.— It follows, from the
foregoing views, that a.statuie: providing: a heavier punishment

for the second -commission of an offence. than for the. first, is not
ex post facto, even though the first took place before ifs passage ;!
yet, where both were before, the consequence is otherwise.? .

§ 284. Conclusion. — More might be said on the subject of this

chapter; ‘but -these elucidations, in.connection with those -in

* Statutory Crimes,” will be sufficient guides to the practitioner.

1 Ross’s Case, 2 Fick. 165; Rand v. £ Riley’s Case, 2 I’J.ck. 172; Roes'
Commonwesalth, 9 Grat. 738; Ex parte Case, aupra. :
Gutierrez, 45.Cal. 429. .
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BOOK IV.

THE DOCTRINE REQUIRING AN EVIL INTENT AS AN
ELEMENT OF CRIME,

CHAPTER XVIIL
GENEBAL VIEW OF THE DOCTRINE OF THE INTENT.

§ 285. What for these Chapters. — We have seen,! in a general
way, that, to constitute a crime, an evil intent mast combine with
an act. In the series of chapters comprising the present Book,
we shall take a variety of views of the Intent, and thus bring
under our survey some of the most important docirines of the
criminal law.

§ 286. Criminal Law distingnished from Civil as to Intent.—In no
one thing does criminal jurisprudence differ more from civil than
in the rule as to the intent. In controversies between private
parties, the quo enimo with which a thing was done is sometimes
important, not always;? but erime proceeds only from a criminal
mind.
~ § 287. No Crime witbont Evil Intent — The doctrine which re-
quires an evil intent lies at the foundation of- public justice.
There is only one criterion by which the guilt of men js to be
tested. . It is whether the mind:is eriminal. Criminal law relates
only to erime. And neither in philosophical speculation, nor in
religious or moral sentiment, would any. people in any age allow,
that & man should be deemed guilty unless his mind was so. It
is therefore s principle of our legal system, as probably it is of

~ every other, that the essence of an offence is the wrongful intent,

without which it cannot exist.?

1 Ante, § 204 ot Beq- Cooper, 16 Mass. 10; United States .

9 Hart ». Tallmadge, 2 Day, 8381; Thomesson, 4 Bis. 99; post,.§ 288, 80L
Moran p. Rennard, 3 Brews. 601; Camp- . #* The William Gray, 1 Puaine, 18;
bell v. Phelps, 17 Mass. 244 ; Congdon ». United States r. Pearce, 2 MecLean, 14,
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§ 288. Continued - (Maxims — Moral Beience ), -~ We find this

doctrine laid down, not only in the adjudged cases, but in various.
ancient maxims ; such as, — Actus non faeit rewm nist mens sif

req, “the act itself does not make a man guilty unless his inten-
tion were s0;71 Actus me tnvito factus non est meus actus, “an
act done by me against my will is not my act;”2 and the like.
In this particular, eriminal jurisprudence differs, as just said,
from civil® So, in moral science: * By reference to the inten-
tion, we inculpate or exculpate others or ourselves, without any
respect to the happiness or misery actually produced. Let the
result of an action be what it may, we hold a man guilty, simply
on the ground of intention ; or, on the same ground, we hald him
innocent.” 4

§ 289. Moral Bclence, centinued. — The calm judgment of man-
kind keeps this doctrine among its jewels. In times of excite-
ment, when vengeance takes the place of justice, every guard
around the innocent is cast down. But with the return of reason
comes the public voice, that, where the mind is pure, he who
differs in act from his neighbors does not offend.

§ 290. Further Confirmations. — The justness of the law’s doc-
trine of the intent appears from many things. One is, that no
man really deems another to merit punishment, unless he intended
evil, or was careless in what he did. Another is, that, whenever
a person is made to suffer a punishment which the community
does not consider he deserves, so far from its placing the mark of
contempt on him, it elevates him to the seat of the martyr.

19; Weaver ». Ward, Hob. I34; Ex ges v. Maitland, Anthon, 163: Cammins

parte Rodgers, Amb. 307; Rex v Fell, 1
Salk. 272; Rex v. Martin, Ruse. & Ry,
196; Lancaster’s Case, 1 Leon, 208, 200;
The State v. Nicholas, 2 Strob. 278;
-Rex v. Holden, Russ. & Ry. 184, 2 Leach,
4th ed. 1019, 2 Tannt, 334; Rex v. Har-

ris, 7 Car. & P. 428; Rex v. Dunnelly,’

Rusa. & Ry. 310; Reg. v. Allday, 8 Car.
& P. 13¢; Reg. v, Thurhorn, T Den. C. C.
837; Rex ». Friar, 1 Chit. 702; Riley v.
The State, 16 Conn. 47; Rex v Gas-
coigne, 1 Leach, 4th ed. 280, 284; The
State ». Berkshire, 2 Ind. 207 ; The State
v. Bartlett, 80 Maine, 182; Common-
wealth v. Ridgway, & Ashm. 247; The
State v Bohles, Rice, 145, 147 ; United
States v. Fourteen Packages, Gilpin, 235,
244; Hex v. O'Brian, 7 Mod. 878; Stur-
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v. Spruance, 4 Harring. Del. 315; Reg. v.
Phillips, 2 Moody, 252; The State w
Carland, 8 Dev.114; Case of Le Tigre,
8 Wash. C. C. 567, 672; The State ».
Hawkins, 8 Port. 461; Rex v Heath,
Russ. & Ry. 184; Commonwealth w».
Sheriff, 1 Leg. Gaz. Rep. 340; The
State v, Gardner, & Nev. 877. And sce
Smith ». Kinne, 19 Vt. 6564,

1 Broom Leg. Max. 2d ed. 228, 232,
239, 275, 638, note ; Burrill Law Dict.

2 Bouv. Law Dict.; Burrill Law Dict.

8 Rex v. Fell, 1 Salk. 272; Weaver ».
Ward, Hob. 134; James » Campbell, 5
Car. & P. 372; Miller ». Lockwood, B
Harria, Pa. 248 ante, § 286.

+ Waytand Morai Science, 12,

CifAP. XVIII.] . GENERAL VIEW OF INTENT. § 201

Another is, that even infancy itself spontaneously pleads the
want of evil intent in justifieation of what has the appearance of
wrong, with the utmost confidence that the plea, if its truth is
credited, will be accepted as good. Now these facts are only the
voice of Nature uttering one of her immutable truths. It is,
then, the doctrine of the law, superior to all other doctrines, be-
cause first in nature from which the law itself proceeds, that no
man is to be punished as a criminal unless his intent is wrong.
To establish this doctrine requires not judicial anthority ; to over-
throw it can never be the work of any right-minded power.

§ 291. The Doctrine Universal, — The nature of the law’s doe-
trine of the intent renders it universal in criminal jurisprudence.
If a case is really criminal, if the end sought is punishment and
not the redress of a private wrong, no -circumstances can render
it just, or consistent with a sound jurisprudence, for the court or
a jury to pronounce against the defendant unless he was guilty in
his mind. As the laws of the material world act uniformly, never
varying through any disturbing influences of exceptions, so also
do those of the moral world. It is mever just to punish a man
for walking cautiously and uprightly in the path which appears
to be laid down by the law, even though some fact which he is
unable to discover renders the appearance false. And for the
government, whether by legislative act or by judicial decree, to
inflict injustice on 2 subject, is to injure itself more than its vie-
tim. And a court should, in all circumstances, so interpret both
the common law and the statutes as to avoid this wrong.

Conclusion. — This general view of the doctrine of the intent
would be inadequate, should we not carry it out into detail.
We shall do this in subsequent chapters. But even those chap-
ters will not preclude the mecessity of recurring to the doctrine
in connection with some of the other specific subjects.
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CHAPTER XIX,

- IGNORANCE AND: MISTAKE OF LAW AND FACT.

. § 292,203, Introduction.
. 2064-300. Ignorance of Law.
801-510. Mistake of Fact.
811,812, Both of Law and Fact.

- -§ 292. - Importance and Difionities of Subject.— There is no sub-
ject in the-entire field of the criminal law of importance exceed-
ing this, or en which judicial decision is more apt to go blind or
stumble.. The doctrines relating to it are simple of themselves ;
but they connect:and combine with multitudes of other doctrines,
and, at the points.of union, complications are created embarrass-
ing and sometimes misleading. to minds accustomed merely to
narrow ranges of vision. The writer hopes to be pardoned,
therefore, if he enters more minutely into explanations in this
chapter, partienlarly in the parts of it which relate to mistake
of fact, than.he.deems necessary on most other of the topics of
these volumes. :

§ 203. How Chapter divided. — We shall consider, I. Ignorance

of Law:; IL Mistake of Fact; IIL Ignorance and Mistake

both of Law and Faect.

L. Ignorance of Law.

§ 294. Arbitrary. — Tnder this sub-title, unlike the next, the
rule is arbitrary. It is compelled by necessity, the great master
of all things.! Without it, justice could not be administered in
our tribunals. It is, that, — '

Enowledge of Law conclusively presumed — In general, every
person ig presumed to know the Jaws of the country in which he

! Crim. Proced. 1. § 7, 402-498; post, § 846 et e,
174 '
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dwells; L. or in which, if residing abroad, he transacts business.?
And, within limits not: well defined, this presumption is conclu-
sive. - Its conclusive charaeter rests: on necessity, as just eaid ;
or, a8 it is sometimes laid down, on considerations of public pol-
icy, beyond which it eannot exfend, though the authorities do
not show precisely how-broad is-the foundation of policy.? Yet
we may safely.state, that — . :
Ignorance of Eaw no Defence, —Inno case can one enter a court
of justice to which he has beer suminoned in éither: a civil-or a
eriminal proceeding, with the sole and naked defence, that, when
he did the thing:complained of, he did not know of the existence
of the law which he violated! Not: even, in general, is the
excuse valid that ke endeavored to ascertain the law and was
misled by advising ecounsel.® JIgnorantic juris non excusat is,
therefore; a rule in pur jurisprudenece, as in the Romadn,; whence
it is derived.® : o
~.-§ 205, How far this Rule severe ~— (Malum.in Se - Malum
Probibitum), — This rule, thus essential to the orderly adminis-
teation: of justice, is practically harsh when applied to what is
only malum prokibitum. But generally in the criminal law-it is
not specially so ; because most indictable wrongs are mala-in se,
8o that if offenders do not know that the law of the land forbids

1 Broom Leg. Max. 2d ed. 190 et seq.;
Kent, Ch. in Eyon ». Richmend, 2 Johns.
Ch. b1, 80. A foreigner in this country
ia held to know our laws, the same a8 if
he were & native subject. Reg. v. Bar
ronet, Deara. 51,

2 Cambioso » Maffet, 2 Wash. C. C.
98. But ignorance of the laws of & for-
eign-eountry is, with the exeeption stated
in the text, ignorance of fact, within the
rule that men are not conclusively pre-
sumed to know facts. Haven ». Foster,
9 Pick. 112 ; 1 Story Eq. Jurisp. § 140.

t See 1 Story Eq. Jurisp. § 110 et seq. ;
also an article In 23 Am. Jur. 146, 871, .

¢ | Hale P. C. 42; 1 Russ. Crimes,

2d Eng. ed. 25; Wilson v. The Mary, Gil-.

pin, 81; Reg. v. Price, 3 Ter. & D. 421,
11 A. & E. 727; Rex »v. Esop, T Car. & P,
456 » Commonwealth ». Bagley, T Pick.
279; Reg. v. Good, 1 Car. £ K. 185; Rex
v. Soleguard, Andr. 251; Rex v, Thomas,
1 Rues. Crimes, 31 Eng. ed. 614; Rex ».
Collier, & Car. & P. 160; Shattuck w.

‘Woods, 1 Pick. 171; Lincoln v. Shaw, 17
Mass. 410; The Joseph, 8 Cranch, 451;
Hurt v. The Stete, 19 Ala. 19; Beg. .
Hoatson, 2 Car. & K. 777; Walker ». The
State, 2 Bwan, Tenn. 257; Whitton
The State, 37 Missis. 379; Winechart v.
The State, 6 Ind. 80; McConico ». The
State, 42 Ala. 8, 8 ; Derixson v. The State,
656 Ind. 386; United States v.. Cargo of
Sugar, 8§ Saw. 46; Davis v. Common-
wealth, 13 Hash, 318; The State ». Bry-
son, 81 N. C. 595; People v. Cook, 39
Mich. 236. And see Webster ». Sanborn,
47 Maine, 471.

¢ Forwood ». The State, 40 Md. 531:
Hoover ». The State, 59 Ala. 57; Green
v.The State, 69 Ala 88. See Btat. Crimea,
§ 805, 820-825; post, § 208; Chaplin o
The State, 7 Texas Ap. 87; Schuater ».
The State, 48 Ala. 199; The State ».
(Goodenow, 86 Maine, 30

% Broom Leg. Max, 2d ed. 190; 4 BL
Com. 27; 1 Spence Eg. Jurisp. 632, 683
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their acts, they are still conscious of violating the *law written
in their bearts.”! And they have little ground to complain.
when unexpectedly called to receive, in this world, some of the
merited punishment which they hoped only to postpone to the
next.?
| §296. Statutes which could not be known, — One illustration of
the rule is, that, when statutes take effect, they are immnediately
operative throughout the eountry, even in localities so remote as
to render any knowledge of their existence impossible.> Thus, a
vessel having sailed, in disobedience of an embargo act, so scon
after its passage that the master could not have been informed of
it, he was still held to have violated it without legal excuse.*
"This is a strong case; because the thing done was not malum in
se, but only malum prokibitum. In another case, where the court
considered the transaction to be malum in e, it decided that a
newly imposed penalty for a breach of prior laws of impost may
be recovered, though the party had no knowledge of the statute

when he committed the wrong.?

Yet —

Mitigation of Punishment. — The courts in passing sentence on
the prisoner sometimes make it less by reason of his ignorance of

the law.! And, —

Pardon. — In England, where one was convicted of a malicious

I Rom. ii. 15, And see ante, § 10, 11,
210, 287, 288,

2 And sec observations in The State
v. Boyett, 10 Ire. 336, 343, 844; and
United States z. Fourtéen Packages, Gil-
pin, 235, 248, 250.

8 The Ann, 1 Gallis. 62 Branch Bank
of Mobile v. Murphy, 8 Ala. 119; Heard
v, Heard, § Ga 830. And see OQakland ».
Carpentier, 21 Cal. 642,

4 The Ann, 1 Gallis. 62. Contra, Ship
Cotton Planter, 1 Paine, 23. 1In this case,
decided by Livingston, J., it is admitted
that ignorance of the law does not excuse
a wrong-doer, When Statutes take ef-
feet. — But he deems that statutes ghould
not be held to go into operation until time
has been given for their promulgation.
{As to which see Stat. Crimes, § 28-32.)
Concerning the case in controversy he

saye : “As it regards laws of trade, . . .-

the court thinks it cannot greatly err in
paying, that such laws should begin to
operate in the different districts only
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from the times they are respectively re-
ceived, from the proper department, by
the cotlector of customs, unaless notice of
them be brought home in some other
way to the persom charged with their
violation.” p. 27. Upon such & ques-
tion, opinions will and do differ. By
accident this cese was omitted from
the early editions of this work; and an
eminent judicial person, calling my atten-
tion to it, observes that he has “always
regarded it as a very senaible decision.”
On the other hand, the hardshipe result-
ing from the more comimon doctrine are
not greater than oceur in many other in-
ptancea~of actual ignorance of the law;
and it is net quite plain how a judge, who
expounds the laws and does not make
them, can bend the strict rule in these
cases when he cannot in the others,

& {Inited States ». Fourteen Packages,
Gilpin, 236, 249.

6 Rex v Lynn, 2 T. R. 733

CHAP. XIX.]  MISTAKE OF LAW AND FACT; § 208

shooting on the high seas, under a statnte the existence of which
could not have come to his knowledge, the judges recommended
a pardon ; but.it does not appear that this was done from any
doubt as to the correctness of the conviction in matter of law.!

- § 297, Apparent Ezceptions : —

Condition of Mind. — There are varions crimes which eannot be
eommitted of general malevolence, but a particular evil condition
of the mind, having an existence in actual fact, is required.
And if by reason of ignorance of the law, the same as from any
other cause, the special state of the mind eannot and does not
transpire, there is no offence. Thus, — .

Larceny. — To constitute larceny, there must be an intent to
steal, which involves the knowledge that the property taken does
not belong to the taker; yet, if all the facts concerning the title
are known to him, and so the question is simply one of law
whether the property is his or not, stiil he may show, and the
showing will be adequate in defence, that he honestly believed
it his, through a misapprehension of law? And —

§ 298. Malicious Mischiet —— The like doctrine prevails in mali-
cious mischief3 For example,—

Pulling down House.— On a trial under the English statute
punishing those who, in a riot, “pull down, &c., any house,” it
was ruled that the conduct of the defendants was not within the

_statute if they truly believed, though erroneously, — understand-

ing the facts, but not the law in its application to them, ~ that
the house belonged to one of them.t And, — '

“Maliciously,” &c. - In Tennessee, under a statute making it
punishable « wilfully or maliciously ” to * throw down any fence,”
it was held, that, if a man in good faith throws down his neigh-
bor’s, believing it to be his own, — where the title under which
he claims is really not sufficient in law, — an indictment will not
lie against him.5 So, —

! Rex v. Bailey, Ruse. & Ry.1. See not prevent the act of taking from being
Bex ». Thomas, 1 Russ. Crimes, 34 Eng. a larceny. The State v. Boad, 8 Iowa
ed. 614, . 540. '

? Rex v Hall, 3 Car. & P. 409; Reg.v. ¥ Vol. I1. § 998,

Eeed, Car. & M. 308; Commonwealth ». t Btat. 7 & B Geo. 4, ¢. 80,5 8; Reg. v
Doam:e, 1 Cush. 5; The State v Homes, Langford, Car. & M. 602, 605,

l‘f‘ Misso. 479; People v. Husband, 86 % Goforth v. The State, 8 Humph. 37;
Mich. 806; Vol.IL § 851. A mere pre- to the snme effcet, Dye r. Commonweslth,
tence of claim set up by one who does 7 Grat. 662.

not himgelf believe it to be valid does

YOL. I. 12 177
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' Perjury — (Swearlng falsely under Advice), — Under the earlier
United States bankrupt act it was held, that, if a bankrupt sub-
mits the facts concerning his property fairly and honestly to
counsel, throngh whose advice he withholds from his schedule
items which truly in law ought to be on it, still, in gswearing to
the schednle, he does not commit perjury.t '

§ 209. Corruption n Magistrate, &c. — Likewise in proceedings
against magistrates and other quasi judicial and sometimes minis-
terial officers, for acting corruptly in their office,® their misappre-
hensions of the law may be set up in answer to the charge of
corruption ;5 unless, perhaps, the mistake were induced by gross
carelessness ot ignorance, partaking of the eriminal quality*

§ 800. Further of the Reason and Doctrine. — From all this it
appears, that the technical rule, whereby men are conclusively
presumed, even in criminal things, to know the law, is not a real
departure from the law’s doctrine that crime exists only where
there is a criminal mind. The intent required is, not to break
the law, but to do thé wrong. And any ignorance of the law

which prevents one from intending to do a wrong will excuse
him, but not an ignorance that the law punishes the wrong.

I1. HMistake of Fact.

§ 301. Distinguished from Ignorance of Law. — According to all
our books, mistake of fact is quite different in its consequences,

1 Dnited Statez @, Conner, 3 McLean,
A73. And sce Vol. IL. § 1047. Further
Points, — For further matter relating to
the subject of this section, see Hendricks
v. Andrews, 7T Wend. 162 ; Commonwezlth
». Weld, Thacher Crim. Cas. 157. But
see Reg. v, Hoatson, 2 Car. & K. 77T7.
And see Reg. v. Good, 1 Car. & K. 185.
Contra, and query, as io illegal voting,
McGuire ». The State, 7 Humpl, 54 ; and
on which see The State ». Boyett, 10 Ire.
336 ; Commonwealth ». Bradford, 9 Met.
268: Reg. ». Lucy, Car. & M. 51t; The
State v. McDonald, 4 Harring. Del. 566,
and The State ». Hart, & Jones, N. C.
889,

2 Vol. II. § 972, 076.

& Rex v. Jackson, 1 T. R. 663; Rexr.
Barrat, 2 Doug. 4656: Rex v. Cope, 7 Car.
& P. 72 ; Rex v. Corbett, Say, 267; Lin-
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ford ». Fitzroy, 13 . B. 240; Reg. ».
Radger, 6 Jur. 994 ; Rex v, Fielding, 2
Bur. 719; Commonwealth » Jacobs, 2
Leigh, 708; The State ». McDonald, 4
Harring. Lel. 555; The State v. Porter,
4 Harring. Del. 556 ; Hoggatt v. Bigley,
6 Humph. 236; Lining » Bentham, 2
Bay, 1; The State v. Johnson, 2 Bay,
285; Commonwealth ». Shedd, 1 Mass.
227 The State ». Porter, 2 Tread 634;
The State v. Johnson, 1 Brev. 156; In te
——, 14 Eng. L. & Eq. 161: Yeople o
Powell, 83 N. Y. 88; Green v. Talbot, 88
Towa, 499; The State v. Powers, 756 N. ('
981. See The State v. MeDonald 2 Dev.
468; Mungeam ». Wheatley, 1 Eng. L. &
Eq.516; People v. Calboun, 3 Wend. 420;
Cutter #. The State, T Vroom, 125.

1 Rex v. Stukely, 12 Mod. 493 post,
§ 313 et peq.

CHAP. XIX.] MISTAKE OF LAW AND FACT. § s02

both civil and ecriminal, from ignorance of law. There is no
necessity, or technical rule of any sort, requiring it to be dealt
with in any way other than is demanded by pure and abstract
justice. Hence,—

" Always excuses. -— In the law of crime, the maxim is Ignerantia
Jacti excusat! As expressed by Gould, J.:2? “Ignorance or mis-
take in point of fact is, in all cases of supposed offencs, a sufficient
excuse.” 3

Why ? — To punish a man who has acted from a pure mind, in
accordance with the best lights he possessed, because, misled
while he was cautious, he. honestly supposed the facts to be the
reverse of what they were, would restrain neither him nor any
other man from doing a wrong in the future ; it would inflict on
him & grievous injustice, would shock the moral sense of the com-
munity, would harden men’s hearts, and promote vice instead of
virtue. :

In Civil Jurisprudence, distingnished. — On guestions of mere
private right, — that is, in eivil causes, — this rule is not univer-
sal. For here, as ohserved by the same authority, “the end
proposed by the law is, not the punishment of an offender, but
the mere reparation of a private loss or injury, to which the plain-
tiff has been subjected by the act of the defendant; and it is
deemed just and reasonable, independently of any question of
intent, that he by whose act a civil injury has been ocecasioned
should ultimately sustain the loss which has accrued, rather than
another.”* To illustrate, — '

Assault on Passenger. — A passenger on a public conveyance
who has paid his fure is entitled to be carried according to the
contraet,® and plainly no mistake of fact will in a civil suit ex-
cuse the proprietor® But a conductor who, honestly and not
incautiously believing one not to have paid, ejeets him, is not
liable criminally for the assaunlt.’ Still, —

§ 302, Limit in Criminal Law.— Even in the criminal law, a

1 Broom Leg. Max. 2d ed. 190: 1 5 Long v. Horne, 1 Car. & P. 610; Ker
Story Hq. Jurisp. § 1440. v. Mountain, 1 Esp. 27.

2 Myers ». The State, 1 Conn. 502. 8 See, as illustrative, Jennings ». Great

3 See 4 Bl Com. 27; 1 Hawk. P. C. Northern Railway, Law Rep.1 Q. B. 7;
Curw. ed. p. 5 § 14, note; Common- Sharp v. Grey, 9 Bing. 457 ; Bremner v.
wealth ». Drew, 19 Pick. 179, 184. Williams, 1 Car. &P, 414.

£ Myers v. The State, 1 Conn. 502. 7 The Staie v. McDonald, 7 Misso. Ap.
And see ante, § 286, 288: post, § 308, 5IO.
807; Orne ». Roberts, 51 N. H. 119,
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mistake of fact does not absolve from guilt in .those ciroum-
stances in which it does not take away the gnilty mind. I, for
example, one contrary to his duty closes his eyes and refuses to
gee, he cannot excuse his conduct by showing that he did not
discover that for which he would not look. And,short of this
extreme case, if one through such carelessness or negligence as
the next chapter explains,! or through any other wrong which
produces this result unintended as elucidated in the chapter still
next subsequent,? is misled as to fact, he cannot justify his con-
duct on the ground of the mistake for which he is himself thus
responsible.? To illustrate, —

Selling Liquor to Minor or Drunkard — If a statute makes 1nd1ct-
able the selling of intoxicating drinks to minors and drunkards,
it by implication easts on the dealers in such drinks the duty to
inquire carefully into the ages and habits of their customers.
Then if, without making due inquiry, a vendor is misled as to
the fact, his- mistake will be to him no protection;* while, by

the better opinion, it will protect him where his inquiry is duly -

thorough and honest And —

Burden of Proof — The burden of proof is on the paity relying
on the mistake to show it and its innocence; the presumption
in the absence of controlling evidence being, that what one does
he does knowing the facts and intentionally, = propositions, how-
ever, to which the forms of statutes, and otherwise the law and
evidence in various cases, furnish exceptions.® Hence, —

Alleging Knowledge. — In general, and subject to exceptions in
special cases, the indictment need not allege the defendant’s
knowledge.? Now, after these preliminaries, —

CHAP. XIX.]  MISTAKE OF LAW AND FACT, - § 803

§ 303. Dootrine defined — The doctrine of this sub-title may
be defined to be, thut, since an evil intent is an indispensable ele-
ment in every erime, any such mistake of facts as, happening to
one honestly endeavoring to discharge all legal and social duties,
shows the complained-of act to have proceeded from no sort of
evil in the mind, takes from it its indictable quality. A briefer
expression of the same thing is, that a mistake of fact, neither
induced nor accompanied by any fault or omission of duty, excuses
the otherwise criminal act which it prompts. Further to explain
and partly to repeat, —

Acting from Appearances. — What is absolute truth no man
ordinarily knows. All act from what appears, not from what is.
If persons were to delay their steps. until made sure, beyond
every possibility of mistake, that they were right, earthly affairs
would cease to move ; and stagnation, death, and universal decay
would follow. All, therefore, must, and constantly do, perfoi‘m
what else they would not, through mistake of facts. If their
minds arg pure, if they carefully inquire after the truth but are
misled, no just law will puunish them, however criminal their acts
would have been if prompted by an evil motive, and executed
with the resl facts in view.

Effect, as to Crime, of Mistaking Facts.— In the l_aW., therefore,
the wrougful intent being the essence of every crime,! it neces-
sarily follows, that, whenever one is misled, without fault or
carelessness,? concerning facts ; and, while so misled, acts as he
would be justified in doing were they what he lelieves them to
be; he is legally innocent,® the same as he is innocent morally.4
The rule in morals is stated by Wayland to be, that, if 2 man

1 Post, § 313 et seq.

2 Post, § 320 et seyq.

8 Withers », Steamboat Tl Paso, 24
Misso., 204; lep. o Prince, Law Rep. 2
C. C. 1564, ]3 Cox C. C. 138; Dotson .
The State, 62 Ala. 141 Brown ». The
State, 43 Texas, 478; Bunker v. People,
37 Mich. 4; The State ». Newton, 44
Towa, 45 ; Parker r. The State, 55 Missis,
414; Kendrick ». The State, 55 Missis.
438 ; The State v. Hays, 67 Misso. 692,
Castleberty v. The State, 62 Ga. 442 ; Dar-
ling v. Williams, 85 Ohio State, 68,

1 Reich » The State, 63 Ga. 616, 620,
621 ; Goetz ¢. The State, 41 Ind. 162,

& Crabtree ». The State, 80 Ohic State,
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282; Adler ». The State, 55 Ala. 16; Rob-
jpus ». The State, 63 Ind. 235 ; Faulks v,
People, 8% Mich. 200 ; Moore ». The State,
66 Ind. 382; Williams ». The State, 48
Ind. 306.

& Marshall ». The State, 40 Ala. 21;
Squire ». The State, 46 Ind. 459; Goetz
v. The State, 41 Ind. 162; Bain ». The
State, 81 Ala. 75, 79, 80.  Yet, more ex-
actly, as to the burden of proof in crimi-
nal cases, see Crinl Proced. L § 1048
1051, 1095-1101.

7 Crim, Proced. L § 521-525, whoere the
doctrine, with its exceptions, is stated in
detail; Ward ». The Siate, 48 Ind 289;
‘Werneke #. The State, 50 Ind. 22.

1 Ante, § 287, 288.

Z Post, § 813 et seq.  “'I'he belief must
be hencst and real, not feigned, and
whether it is honest or feigned the jury
must determine.”  Brickell, C. J., in Dot-
wor ». ‘The Stute, 62 Ala 141, 144,

% Myers ». The State, 1 Conn. 502;
Reg. v. Allday, 8 Car. & P. 136; Me-
Naghten’s Case, 10 CL & F. 200; Anony-
mous, Foster, 266; Rex v Levett, ciled
Cro. Car. 538 ; Commonwealth ». Rogers,
7 Met. 500; ‘Tom ». The State, 8 Humph.
56; 1 Eest P. C. 334: Reg. v Larish, 8
Car. & P. 94; Bex v. Yorbes, 7 Car. & P.
224, Reg. ». Legoett, 8 Car. & P. 181;
Commonwealth ». Power, 7 Met. 5% ;

Rex #. TRicketts, 83 Camp. 68; Reg. .
Jumes, 8 Cat. & P. 282; Commonwealth
v. Kirby, 2 Cush. §77; United States v.
Pearce, 2 MeLean, 14; Yates ». People,
32 N. Y. 509; Farbach v The State, 24
Ind. 77; Rineman v. The State, 24 Ind.
80: Core v James, Law Rep. 7 Q. B, 135,
138; Steinmeyer v, People, 96 Til. 383;
The State ». Barrackmore, 47 Towa, 684 ;

‘Marts ». The State, 20 Ohio State, 162;

Gregory v The State, 286 Obio State, 510
Parmelee v People, 8 Hun, 623 ; Carter
i The State, 65 Ala, 181 ; Gordon v, The
State, 52 Ala. 308; Reg. v. Twose, 14 Cox
C. C. 327,
¢ Ishum v. The State, 38 Ala. 215,218
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¢ know not the relations in which he stands to others, and have
not the means of knowing them, he is guiltless. If he know
them, or have the means of knowing them and have not improved

CHAP. XIX.] MISTAKE OF LAW AND PACT. § 3035

§ 808 b. Pardoning Power.— In answer to the argument of in-
justice, should the law be held not to excuse men on the ground

these means, he is guilty.”? The legal rule is neatly enunciated
by Baron Parke thus: ‘ The guilt of the accused must depend
on the eircumstances as they appear to him.”? This doctrine
prevails likewise in the Scotch law,® as it necessarily must in
every system of Christian and cultivated law.
§ 303 . Misapprehensions.— If legal gentlemen, on and off the
beneh, always extended their survey over the whole legal field
. before coming to a conclusion on a particular question, this sub-
title might elose here. But by reason of shortness of vision, lead-
ing the deeisions in some of the eases especially in modern times,
we have, from a few of the courts, enough of denials of the uni-
versality of the doctrine, and attempts to engraft on it uncertain
and conflicting exceptions, to create in the books a confusion
which it is the daty of a text-writer to put forth his efforts to
remove.! One of the misapprehensions, which has had a btrange
effect on some of the tribunals, relates to the —

-

! Warland Moral Seienece, 81.

? Reg. ». Thurborn, 1 Den. (. C. 387;
People v. Anderson, 44 Cal, 85; People
v, Lamb, &4 Barb, 312; Yates v. People,
82 N. Y. 5609; Patterson » People, 48
Barh. 825; Reg. ». Cohen, B Cox C. C.
41 ; People ». Miles, 56 Cal. 207, 209,

3 1 Alison Crim. Law, 565 ; 1 Hume
Crim. Law, 2d ed. 449; McDonald’s
Case, 1 Broun, 238,

4 Notlong sidee, I endeavored, throngh
4 magazine article, to correct some of
the obscurities and misapprehensions;
and I have heard, fromn scveral sources,
that, to the extent to which it was read,
it was not altogether unsuccessful. I
shall here insert the substance of the ar-
ticle, though therehy I purposely repeat
sotne things which are said in the text.
For convevience of reference, the para-
graphs are here numnbered.

1. There are a few legal questions on
which the entire vrofession seem for-
gworn to ignorance. Promiuent among
them are those relating to the interpreta-
tion of statutes. The rules on this sul-
ject are as completely within the domain
of veason, as permanent, and as little

182

changing, as those on any of the topics
which all admit tohe of the roost stable in
the law. Yet fewtake pains to understand
them, or especially to carry them con-
stuntly in their thoughts, while consider-
ing the various statutory quoestions which
cvery day demand the attention of the
legal practitioner and judge. Some illus-
tration of this, as well as of other forms
of hlundermg, will be seen in the expos1-
tions which follow.

2. The division of onr jurisprudence
into its two departments of eivil and
criminal reveuls some marked contrasts.
For example, in the civil the object is to
establish what i3 just and expedient be-
tween private persons; hence, in various
gituations, one who is persenzlly without
fault is compellable to pay damages to
ancother. (m the other hand, the crimi-
nal law ia for the punishiment of those in
fault, a8 a eans of restruining them,
and deterving others from evil-doing.
And the universal doctrine of thiz de-
partinent is, that one whose mind is free
from wrong is not to be punisiied. To
punisl him wonld be onjnst, and no state
can, with impunity, commit injustice

But, further than this, the proposition is,
I believe, arcepted among all who have
reasoned on the subject, that even just
punishment should not be inflicied ex-
cept where it may have a restraining pow-
er. Paley goes even further, without, it
geems, contravening general doctrine, ob-
serving : “ Punishment is an evil to which
the magistrate resorts only from its being
hecessary to the prevention of a greater.
This necessity does not exist when the
end may be attained — that is, when the
public may be defended from the effects
of the crime by any other sexpedient.”
Paley Moral Phil. b 6, e 9, par. 1L
This is not mere specnlative reasoning, it
is the doctrine of our criminal law. Tn
the words of Lord Kenyon, “ It is a prin-
ciple of patural justive, and of owr lmw,
that actus non facit veww nisi mens sit rea.
The intent and the act must both concur
1o congtitute the crime” Fowler ¢, Pad-
get, T T. R. 605, 510. The doctrine is as
familiar ag it is fundamental, and anthori-
ties to it might be piled up to any extent.
The precise act, to be punished, need not
in all cases have been gpecifically mesnt ;
but in all it must have been the product
of some sort of evil in the mind. For
example, a mere indifference or caveless-
ness, where carefulness is & duty, or an
intent to do one pariicular wrong when
another follows unintended, or a2 volun-
tary incapacitaling or muddening of
one’s self by strong drink, will, in many
cases, stand in the stead of the specific
criminal intent. But without some sort
of mental cuipability there is no crime.
If there was, another of the foregoing
principles would still forbid its heing
punished. All that any man can da is to
intend well, and to etupioy his best facul-
tios, and put forth his full exertions, o
prevent evil. If, in spite of all, evil un-
meant comes from his act. it can restrain
ncither him nor any other person te pun-
ish bin. Hence, the state, whose will
the courts expound, ought not to punish
him. To illustrate :—

3. In cities 2nd villages where the
people do not keep cows, they need pure
milk as much as they do in the country.

‘Without it many an infant, and perhaps
oceasionally an adult, who now live with
it, would die, Moreover, it is an import-
ant article of food for all classes; and he
who stipplies it is a benefactor. Bo that,
in some of onr Slates, the selling of adui-
terated milk is made an indictable offence.
And & dealer ought to be held to a high
degree of cautibn as to the milk he aclls.
But in a particular instance there may
be an adulteration which it is impossible
he should know of or avoid, however ex-
treme his caution. Suppose such an
inglance ocears, and the dealer is pun-
ished; if he does mot, in view of the
peril, leave the business, to the detriment
of the public, the punishment can have
no effect to prevent the repetition of the
same thing, either by him or by any
other dealer, Hence punishment should
not be inflicted even if it were deserved.
And when we consider also that it is not
deserved, but is & gratuitous and wicked
wrong iuflicted on an innocent party, no
fit word to chargeterize it is found in the
language.

4. A Tamiliar ilustration of the doc-
trine under discussion may be seen in an
old case, in which it was Theld that one
is not punishable for killing in the night
a member of Lis own household whomn
he mistukes for & burglar; *for he did
it ignorantly, without inteution of hurt to
the said Frances.” Levett's Case, stated
Cro. Car. 538,  And this is the law in all
our courts, without dissent, down to the
present day. Fost, § 306,

5. Again, a statute in Marsachusetts
provided, that, “If any person shall be
found in @ state of infoxteation in any high-
way, street, or other public place, any
sheriff, deputy-sheriff, constable, watch-
man, or police officer shall, without any
warrant, tuke such person into custody
and detain him in some proper place
wntil, in the opinion of such officer, he
ghall be so far recevered from his intoxi-
cation as to render it proper to carry him
before a court of justiee.” Thercupon
an officer, having “reagonable or proba-
ble cause to believe” that R persunm was
thus intoxicated, arrested him, while. in
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of inmoeent mistake, some have inconsiderately referred to the
pardoning power as affording an adequate remedy. DBut, alike

fact he was not; and, being indicted for
this as for an assault and battery, the
court held him to be justified. After
stating from Blacikstone the common
doctrine a3 to mistake of fact, Hoar, J.,
delivering the opinion of the court, pro-
ceeded: “ Thia prineiple is recognized by
all the best authorities upon criminal
law. Thus in Russell on*Crimes, votune
1 (Tth Am. ed.}, it is said that, ‘ without
the consent of the will, human actions
cannot be econsidered as enlpable; nor,
where there is no will to commit ar of-
fence, is there any just reason why a
party should incur the penalties of a law
made for the punishment of erimes and
offences” And in Hales Fleas of the
Crown, volume 1, page 15, the general
doctrine ia stated that, “whoere there ia
no will to commit an offence, there can
be no transgression.”  See, alse, 1 Gah.
Crim. Law, 4. And, in all these writers,
ignorance of fact, unaccompanied by any
criminal negligence, is enumerated as one
of the eruses of exemption from crimi-
nal responsibility.” Cotmonwezlth .
Yresby, 14 Gray, 65, 67.

8. Tllustrations of this sort might he
repeated indefinitely ; but in this connec-
tion I shall simply mention one other,
which I gelect because it bridges over the
argument to my next proposition. Tt is
that, if a person is insane, net in all his
faculties, but simply to the extent of hav-
ing insane delusions which he accepts as
facts, then if & thing falsely believed by
him ie such as would, were it true, legally
justify the taking of another’s life, and,
.impelled by the mistaken belief, e takes
the life, he is not punishable. So it has
been clearly adjudged in Massachusetts,
Commonwealth ». Rogers, 7 Met. 500,
and in Englind, Opinien on Insane Crim-
inals, 8 Bcott, N. R. 695, 1 Car. & K. 130,
note, 10 CL & F. {in McNaghten’s Case)
200, and the doctrine ia everywhere ac-
cepted as sound. * If,” asked the House
of Lords, queationing the cominon-law
judges, “a person under an insane delu-
pion az to existing facts commits an
offence In consequence thereof, is he

_thereby excused ? ” “ To which question,”
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replied Lord Chief Justice Tindal, “ the
angwer must, of course, depend on the
nature of the delusion; bat, making
the assumption . . . that he labors un-
der such partial delusion only, and is
not in other respects inaane, we think he
must be coneidered in the same situation
#s to responsibility es if the facils with
regpect to which the delusion exists were
real. For example, if, under the influ.
ence of his delusion, he supposes another
man to be in the .act of attempiing o
take away his Tife, and he kilis ibat man,
as he supposes in scli-defence, he would
he exempt from punishment. . If his de
lusion was that the deceased had inflicted
a seripus injury to his character and for-
tune, and be killed Lim in revenge for
such supposed injury, he would be liable
to punishment.” Ib. at p. 1856 of the re-
port, in Car. & K. “Ii would be singular
indeed,” said Hoar J., in the Massachu.
setts case, wherein an officer took up a
person in the sireets for being drunk,
when he was not, “if a man deficient in
reason would be protected from crimiaal
responsibility, apd another, who was
obliged to decide upon the evidence
before him, and nged in good faith all
the reason and faculties which he had,
should be held guilty.”. Commonwealth
v, Presby, 14 Gray, 85, 68, 69.

7. Thia brings us to an extraordivary
series of professional and judicial deju-
sions, next to be considered.

8. No one ever doubted that, if & stat-

ute says, “ Whoever dees so and so shall
be punished,” it does not suliject to pun-
ishment an insane persen, or a person
under the sge of seven yecars. But why
not? The legislature has mwade no ex-
ception. Is vot the legislalive will to be
obeyed? What right has & court to set
up ite notions agaiust the express com-
mand of a statute? If the statute is
wrong, let the prosecuting officer euter a
notle prosegui ; or, if he does not choose 1o
do this, let the governor pardon the of-
fender after comviction! Why look to
the judges for merey, when their function
is awful justive ?.

9. Still, in spite of these high consid

CHAP. XIX.] MISTAKE OF. LAW AND FACT. §303%

under our National constitution and the constitutions of the sev-
eral States, either by express words or by construction, the gov-

erations, what s thus assumed to be the
legislative will is discbeyed every time an
insane person, or an infant below the age
of legal capacity, is set at the bar of &
court for trial. There is no exception,
and no complaint that the judges aect.in
contempt of the legislative authority.
But there are localities in which — pot
always, but now and then, and ot in
a&ecordance with any intelligible rule yet
discovered — the judges, when an unfor-
tunate person who has done the best he
could, yet has been misled as to some
fuet, is brought before them, having vie-
lated the Ietter of a statute by ael, yet
not by intent, resort to the high consider-
ations and turn him over to such mercy
as he can find in the prosccuting officer
or the governor. The legislative will,
they tell ws, is plain! The prosecuting
officer may disregard it, but the judges
phould do better, and mind! Or, if the
governor chooses, they further inform
us, he may rccomplish by the pardoning
power what he could not by his veto —
the annulling of the legislative will !

10. Now, adapting the beferegunoted
language of Hoar, d., to this sort of jndi-
cial decision, we have the following: “It
is singular, indced, that a man deficient
in resson is protected from criminal re-
epensibility for violating the letter of a
statute, and andther, whe was obliged to
decide upon the evidence before him, and
used in good fuith all the reason and
facultiee which he had, should be held
guilty.” :

11. The jumble comes from an entire
fgnoring of a Iamiliar and wclksettled
rule of statutory interpretation. It is,
ae cxplained in another connection, that
whatever iz newly created by statute
draws to iteelf the same qualities and in-
cidents as if it had existed at the common
law. Staf, Crimes, § 139. So that, asan
insane person will go free who does a
thing forbidden hy the commen law, in
like manner he will when the thing done
is contrary to a statute. And, zs one of
eound mind will noi be punished at the
common law if, being circumepect and
eareful to obey the law, he is misled con-

ceming facts, and doea the thing wmen

he should were the facts what he believes

them to be, so neither will he be under a

statate. The common-law doctrines ara

applied to a statuiory the same astoa
common-law offence.

12. It will be helpful to go for iflus-
{rations to two cases, in each of which the
true rule appears. A statuie of the United
States declared that “ any captain, engin-
eer, pilot, or other person employed on
board of any steamboat or vessel pre-
pelled in whole or in part by steam, by
whose misconduet, or negligence, or in-
attention to hiz or their respective duties
the life or lives of any person or pergons
on board said vessel may be destroyed,
shall be deemed gnilty of manslaughter.”
And it was ruled to be no defence for such
a person that his misconduect proceeded
frotn ignorance of the business. “ He
should not have engaged in a duty so
perilous ag that of an engineer when he
was conscicus that he was incompetent.”
United States ». Teylor, i MeLean, 242,
246, Here was the wicked mind; and
the common-law rule, simple and pure,
was applied to the indictment under the
gtatute the same ag if it had been at com-
mon law.  So, likewise, was the common-
law Tule applied in the following case,
but it was a different rule. A statute re-
guired the masters of steamboats passing
from one port to another, where a post-
office i& established, to deliver to the
postmaster in the latter place, within a
specified time after arrival, all letters and
packets destined for the place. Still it
wzs held that, if, for exaniple, a letter is
put into the hands of his clerk, or other-
wise conveyed on board, yet not within hig
personal control, and e has no know-
ledge of it, this ignorance of fact will
excuse the non-delivery of it to the post-
master, notwithstanding the unqualified
terms of the atatute. Here, the reader
perceives, there was an ignorance of fact
which proceeded from no negligence or
culpability ; and, therefore, the commeon-
law rnle, applied to the statute, screcned
from guilt the party whe had committed

& formal violation of the lepislative com-
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ernment is divided into three separate branches, the executive,

the legislative, and the judicial ;

mand. “Itia not to be supposed,” said
Johngon, J.,, * that it was the intention of
the law-mzker to inflict » penalty upon
the master of a steamboat in a ease whoere
Le was ignorant that a letter had been
ULrought upor the boat, either by the clerk
or any person cmployed on board, and
had not the means of ascertaining the
fact by the use of reasonable diligeneo,
Thiz wotld be little less unjust than the
disreputable device of the Roman tyrant
who placed his laws and edietz on high
pillars, g0 as to prevent the people fram
reading them, the more effectually to en-
snare and bend the propte to his pur-
poses.” United States »v. Beaty, Herop.
487, 496,

13. Let us now see how ihe doctrine
is put by a court in & moment of forget-
fulness of the rules of statutoryinterpre-
tation. A statute in Massachugetts made
it polygamy and heavily punishable “if
any person who has a former husband or
wife living ahall marry another person,”
except in particular circnmstances pointed
out. Rev. Stat. Mass. 1836, ¢. 130, § 2.
Does this forbid marriage afier the former
hushand or wife is dead, in a case not
within the exceptions of the satatutc?
No one pretends that it doecs. Then, if
a married woman hag an insane delusion
that lhier husband is dead, and under its
influence marries another, the adjudged
Iaw in Massachuszetis, the same as else-
where, holds her frec from guilt.  DBat i
not an insane womsn 2 “ person ’? Every
court deems her such, 8o the sophistical
argument would be, that, as the case is
within the exaet terms of the statute, the
insane womman must be punished by the
court or remitied to the governor for par-
don. The legislature has spoken, and
must be ocheyed!

I4. The troe and only answer to such
a auggestion is the ooe already given,
namely, that statutes are to be construed
az limited by the rales of the uawritten
law; and, in this instance, as the wornan,
through an insane delnsien and therefore
without her fault, believed her hushand to
be dead, she is to be judged on a guestion
of erime the same as though he were so.
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and no one branch is permitted

In other words, as the unwritten law re-
quires a criminal intent, so consequently
does the written. And the woman’s de-
lusion that her hushand was dead renders
it impossible she should intend to marry
another while he is living.

15. Hereupon one, not insane, was aban-
doned by her husband under circum-
stantes inducihg the honest belief that
he was dead. So, in due time, phe mar-
ried another man, but instantly left him
on hearibg that her husband was alive.
Bhe was indicted for polygamy, and the
court held that nothing which these frets
tended te prove wounld constitute a de-
fence, The case differs, as we have seen,
in no essential particular from one of in-
sane delusion, in which the dootrine of
the same court Is directly the reverse,
Said the learned judge: “Tt was urged
in the srgument that, where there i= no
criminal intent, there ean be no guilt, and
if the former husband was honestly be-
licved te e dead there could be no
criminal intent. The proposition stated
is undoubtedly correct in a general sensc,
but the conelusion drawn from it in this
case by no means follows. Whatever
one voluntarily does, he of course intends
to do. [Not “of course,” but prima ficie,
as we gaw in the text.  Ante, § 302, * Bur-
den of Proof.” The acousation in this case
was, that the woman married agsain, her
husband being alive, but the proof she

offered was, that she #nfended to marry -

again, her husband being dead, which waa
a very different thing, and not forbidden
by the statute.] It the statute made it
criminal to de any act under particolar
circnmstances, the party voluntarily do-
ing {hat pet 18 chargeable with the crim-
inal intcnt of doingit.  |True, if he knows
the circumstances, he is ; but, if he is under
an innocent delnsion as to them, and sup-
poses they do not exist, and does the acé
believing it to be znother aet which the
law approves, it is absurd to say he means
to do the forbidden thing,] On this sub-
ject the law has deemed it so hnportant
to prolibit the erime of polyvguny, and
found it sa difficult to preseribe what

shall be sufficient evidence of the deathof
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to discharge the functions of another. If the executive power
cannot repeal laws directly, so neither should 1t undertake indi-

an absent peraon to warrant a belief of
the fact, and, as the same vague evidence
might create a belief in one mind and not
in ancther, the law has also deemed it
wige to fix & defivite period of seven years’
coniinued absence, without knowledge of
the contrary, to warrant a belief thas the
absent person is actually dead. [Here,if
the judge is to be understood as speaking
of the evidence derivable from sbsence
alone, we have come to views which are
ungurestionably sonnd and just. But, if
such is the meaning, they have nothing
whatever to do with the case in hand
What the woman relied upon was, not
mere abgence of the husband for less than
seven years, but evidence which, though
having some relation to the protracted
gbscoce, was substantially independent of
it and of the rest of the statntory provi-
gion. Whether the evidence shonuld have
gatisfied the jury I do not know, but
accordinp to the doctrine as commgpnly
held elsewhere than in Massuchusetts i
should have been submitted to them.
Dotson » The State, 62 Ala, 141; Sguire
t. The State, 46 Ind. 458 ; Reg. v. Moore,
18 Cox C. C. §44; Reg. ». Jones, 11 Cox
C. C. 358; Reg. v. Dane, 1 Fost. & F, 323.
There are somwe other Knglish cases on
this question in polygamy, but the present
digcussion does not require their examina-
tion.] Oune, therefore, who marries with-
in that time, if the other party be actually
living, whether the fact is believed or not,
is chargeable with that ¢riminal intent, by
purposely [the purpose, where death is
honestly believed to have oceurred, is to
do 2 thing which the law permits] doing
that which the law expressly prohibits.”
Commonwealth ». Mash, 7 Met. 472, 474,

16. Ifcre, the reader perceives from
the matter inserted in brackets, in a
jumble. “If the statute,” says the
jodge, “has made it criminsl to do any
act under particular circumstances,” —
that is, to marry a second husband whife
the_former one is lving, —** the party volun-
tarily doing that act Is chargezble with
the criminal intent of doing it.” But in
fact, as the court admitted, this woman
did wot intend to do what the statute for-

bids. Her intent was to roarry a second
husband, her former husband being dend.
The statate did not forbid this. It was a
very different thing from the intent to
marry again, her former hushand being
alive. DBut the judge tells us that the
statute has preseribed * what shall be
gufficient evidence of the death of an ab-
sent person to warrant a belief of the
faet,” should it afterward appear that
he wan alive. In one view of the learned
jndge’s meaning, the answer to this has
already been given. The proposition is
just, and it docs not conflict with the bet-
ter doctrine. But taking the meaning to
be, that always where a seven yeara” ab-
gence hus not transpired, the marrying
party ig guilty if it turns oui that the
other ig alive, we have consequences pal-
pably absurd. Insanity is not set down in
the statute among the evidences; hence,
if this expesition is correet, an insane
person Mmarrying in such circnmstanecs
should be punished. But, no; we all see
that the court would not hold this. The
act of the inssne person was not “ vol-
untary ; ” it was impelled by discase,
Neither was the act of the woman magry-
ing under mistake " voluntary;” it was
impelled by the mistake, This is so even
in civil affairs; for, if one enters into a
contract throngh mistake of fact, there s
no voluntary concord of minds, snd the
formal undertaking is not binding. The
act is of the ssne sort ag the constable’s
jg in arresting a person supposed to be
drunk, while he is znot. The tnistake
eaused it. Nor gught we to attribute to
the court the meaning, that the statote
excludes all other evidence of death than
the seven yeurs’ absence. That would be
too absurd. Suppose a husband is riding
away on & train of cars, end it is thrown
down an embankment, and he is killed,
His mangled body iz taken back to the
widow, and she buries it. A year after-
ward she marries again, but she is indict-
ed for polygamy. This court would not
hold thet she could prove the death of
the absent husband only by showing a
seven.years’ absence, 5o that she must go
to prison for reanarrying, while lier for
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rect repeals by pardon. With us, a pardon is properly grantable
only for some special cause arising out of the particular instance,

mer husband was known to be buried,
But suppoee the body to have been greatly
mangled, yet the identification was satis-
factory to all, and it should afterward
appear to have been the body of some
ather person, while the real husband ran
away and concealed hifself. Here was
evidence adequate in any court; and, in
this case of mistake, the intent of the
woman was precisely the same as in the
case of actual death. She proceeded
cautiously and honestly; she meant to
ohey the law, not to break it; and the
central, fundamential principle of eur
criminal jurisprudence forhids that she
should be punished. The atatute, con-
strued as such enactments generally are
ontside of Magsachusetts, screens the wo-
man who does not know whether her for-
ner hushand is dead or alive, if Lis absence
has continned seven years. If she knows
he is dead, she may at once marry. And,
if there is an unavoidable mistake in such
knowledge, she i still not to be punished
for what she could not avoid. Nor conld
the Massachuseits court, in this actual
case, 5o biind itself by sophistry as to come
to any other conclusion; for the case was
continued to allow the woman to apply
to the governor for & pardon, which was
procured and plezded, and then she was
discharged. But, if the court interpreted
aright the legislative will, with what pro-
priety could the governor frustrate it, or
the court connive at its frustration? A
pardon, as well as a judicial judgment,
may be wrongly granted. And it is not
a just function of the pardoning power
to anpul what the legislature has inten-
tionally cstablished.

17. In the law, precedents are so pre-
wailing that, unless & fulse step is pointed
out by some one who can sueceed in ar
resting the attention of the judges, it
almost necessarily leads to another. 8o
it was in Massachusetis. I shall not at-
tempt éo trace the whole course of subge-
quent erratic dicte on thig subject of
mistake of fact in criminal cascs, inolud-
ing one or more aciual decisions contrary
to gound doctrine, but gomething further
seemu desirable. The cage of the arrest
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by a police officer, the decizion in which
wad right, was subsequent to this cne of
polygamy. Subsequent, also, were the
following : —

18. The General Statutes of Massa-
chusetia provide, that * whoever commits
aduitery shall be punished,” in a way
pointed out. Gen. Stat. Mass. 1860, ¢
185, § 3. A woman married and lived
awlile with her husband, but his Labits
were diseipated. and he did not provide
for her, so that she was compelled to
leave him. BShe read in the newspapers
of the killing of & man of his exact
name, in a drunken row, agd had no sus-
picion that the person killed could be any
other than her husband. Thereupon she
represented herself to bhe & widow.
LEleven years after she last saw or heard
from him, she and another man intermar-
ried, both acting in absolutely good faith,
with no doubt of the death of the former
husband. But, in fact, be was alive, and
the second husband was indicted for adul-
tery committed by cohabiting under the
second marviage, He was convicted, and
the court held the convictibn to be right:
Commoawealth v. Thompson, 11 Allen,
23. He had exerted his best faculties to
obey the Jaw: the supposed widowed
woman had waited the very decent time
of eleven ycars; he had done what the
best judge on the bench would have done
if he, too, had been single, and had loved
her; but all was of no avail. The maj-
esty of the law must not be snubbed!
There is some advantage in Massachuo-
setts In heing insane. If this man had
been biessed with a mere insane delusion
thst the enpposed fzcts were true, while
the woman was cohabiting with her first
husbard, and had married her and ¢cohab-
ited with her also, he wounld have been
“all right.”

19. I am not aware of any Massachu-
setts case which better merits the fume
of keystone in the new arch than the
one last stated.

20. A man was indicted for being a
common seller of intoxicating liguor,
coniTary to a statute providing: “Who
ever is a manufacturer of spiritucus o
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‘But if, whenever there is an.unavoidable -and honest mistake, it
is .the legislative will that the victim of the mistake shall be

Intoxicating liquor for sale, or'a common
seller thereof, shall” be punished in &
way pointed out. Gen. Stat. Mass. 18060,
c. 86, § 31. He offered to prove that the
article 2old was bought by him for nom-
intoxicating beer, that be believed it te
be such, and had no reason to suppaese it
to be otherwige. This evidence was
rejected ; he was convieted, and the court
held the conviction to be right. The
learned judge obeerved that this ““1s not
one of those cases in which it is neces-
sary to allege and prove that the person
charged with the offence knew the illegal
character of his act.” Of course, this is
go. Ante, § 302, The indictment need
ngt allege, or the evidence show, that the
defendant was not under seven ¥ears of
age, or was not insane; yet affirmative
proof of either would be adequate in
defence, Crim. Froced. II. § 669, 870.
Neither, added the judge, was this a case
“in which a want of such knowledge
wonld avail him in defence If the
want of knowledge proceeded from care-
lessness, or & will to disobey the statute
or do any other wrong, or an indifference
to its commands, this utterance, thus
modified, would accord with the general
doetrine pervading the criminal law.
Bat, if the mistake arose out of a proper
inguiry, prompted by a purpose to obey
the statute, and do all things Iawfully
and well, it cught te excuse the person
mieled thereby. Yet the learned judge
continues : * If the defendant purposely
sold the liquor, which was in fact intoxi-
cating, he was bound at his peril to ascer-
tain the nature of the article which was
pold.” This is & different doctrine from
that laid down where an officer arrested
a man believed to be drunk, while he waa
not. BSo, probably, thought the judge,
whn proceeded : © Where the act is ex-
preesly prohibited, without refercnce to
the intent or purpose, and the party coms.
mitting it was under no obligation to act
in the premises unless he knew that he
eould do so lawfully, if he violates ihe
law, he incurs the pepalty.,” Thus the
case appears to be distinguished from
the one of arrest. There was for the

distinction no law except what veposes in
the breast of a judge. - But what a jum-
ble! Whence comes the idea that a
legislature, making a etatute, and know-
ing thzi by fundamental doctrine the
world over there ean be no crime with-
out a eriminal intent, proceeds * without
reference to the intent or purpose,” un-
less in words it professes so to pro-
ceedt Let us assume that the real
meaning of the Legislature was indispu-
tably io frame just puch & statute as this,
construed by the rufes which prevail un-
der the common law. By what form of
words could it be done? The words
actually employed are: “ Whoever is 8
common peller of intoxieating ligmor
shall” &c. These words, by the common
interpretatian, would require the indict-
ment simply to allege that the defendant
did the unlawfcl act, thus making a
primd-facie case againet him, and the
prosecutor to prove at the frial that he
did it; leaving the accused person to ex-
euse himself if he could, the same as in &
ease of insanity, or of a child too young
for crime.  And what can be more res-
sonable than that this is what the Legis-
lature means in any such case, even if we
suppose its members to be ignorant of all
rules of law? If the words are, instead
of the above, “ Whoover is a common
sclier of liquor which he knows to be in-
toxicating,” the meaning is very different.
The indietment must - conform to the
statnte; and the prosecutor, to make a
primd-facle case, mnst prove knowledge,
And the same observation will apply to
any other change of the like sort. An-
other method would be to introdnce a
clause that *this act shall be construed
by the courts in accordance with the
fundamental principles of the law.” But,
without such a clanse, the conrts are re-
quired to construe every statute in
this way ; so that this method would be
nugatory. The resnlt is, that, in Massa-
chngetts, there is no possible form of
words wherehy the Legislature can make -
the iaw which it desires. The learnced
judge proceeds: * The salntary rule that
every man ie conclusively presamed to
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punished, the governor has no right to open a pardon-shop to
frustrate this will. It is an attempt to repeal so much of the

know the law, is sometimes productive
of hardship in particniar cases.” But
that rule comes from necessity. Ante,
§204. Shall, therefore, unnecessary hard-
ship be inflicted by the court? It seems
0. “ And the hardship is no greater,” he
eontinues, *where the law imposes the
duty to ascertain a fact” Common-
wealth » Boynton, 2 Allen, 160, This
statute docs not say it is the duty of
the party to ascertain a fact. That is
put cn by the court in the jnterpretation.
And, to be consistent, the court ghould
add, that the statute makes it the duty of
the party to be sene, and to be over geven
years old ; so that, if & child of six, or a
lunatic escaped from the hospital, should
be caught at Tiguor selling, such person
st be punished. The statute is gene-
ral —*% Whoever,” —and it imposes on
every person the duty to be old encugh,
and sound enough in mind for erime!

21. I might go on ‘with these cases —
but why ¢ The doctrine and the author-
ilies appear in condensed forms in the text
of this chapter, and post, § 440, 441, 874,
1074-1076; IL § 664, 693, 922; Stat.
Crimes, § 182, 831, 3565359, 632, 643-66b,
780, 820825, 877 ; and 12 Am. Law Rev.
469, the article to be mentioned further on.

29, Nor need we here inguire haw far
this Massachusctts doctrine has found
favor in other Btates. I have seen no
case elsewhere im which it bas been
adopted on any thoughtful consideration
or investigation, There is & Rhode Tsl-
and case in which one was indicted for
pelling adulterated milk, contrary to a

~ gtatute prohibiting sech sale in general
terms; and, said the learned judge of the
appellate eourt, the defendant asked the
inetruction to be given the jury “that
there must be evidence of & guilty intent
‘on the part of the defendant, and of a
. guilty knowledge.” This reguest was Te-
fused, and the court very properly held
the refusal to be right The learned
judge, however, added : “ Our statase, in
thai provision of it under which this in-
dictment was found, does not epsentially
differ from the statute of Massachusetts ;
and in Massachusetta, previons to the en-
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actment of our statute, the Buprems Judi-
cial Court had determined that a person
might be convicted although he had no
knowledge of the adulteration; the intent
of the legislature being that the scller
of milk should take upon himeelf the
risk of knowing that the article he
offera for sale is not adulteraied.” For
this observation he refers ta a case, Com-
monwealth » Farren, § Allen, 489, from
one of the reporter’s head-notes to which
he copies it ; but the court simply holds
that guiity knowledge need not be alleged
and proved against a defendant, to con-
vict him. This determination was right,
though made in Massachlisetts; and the
learned judge well adds: “ We think our
statute ehould receive the same construe.
tion.” The State y. Smith, 10 R. L. 258,
‘Whether tliis ar any other court will at &
future period follow the Massachusetts
doctrine, where it departs from what is
goncraliy held elsewhere, no one can tell
jo advance. There is a single Wisconsin
case, not much considered, adopting more
neeriy tlhe Massachusetts viey. The
State . Hartfiel, 24 Wis. 60. Az to
which, see Stat. Crimes, § 1022, note.
And there may be a few other lile cases
in our States. But, as I said, the general
doctrine ig the other way.

23. The capacity of the human mind
to adapt itself to any sort of sinnous po-
sition is remarkable. Without it, who
could be happy in our crooked world ?

We all admire Blackstone ; and specially -

pleasing is it to note, in reading him,
how, in his eyve, everything connected
with the English law is rosy—not an
absurdity in it, all is “the perfection of
resson.” And a judge, under the rule
of stare decisis —how could he get on if
he did not oceasionally see from the back
aide of his head? How, in Massachu-
getts, could a prosecuting officer ?

24. An excellent and elear-headed
lawyer and upright man, who for several
years served as prosecuting offleer in the
mast populous county in Massachusetts,
has informed the public through what
contortions, in this State, such an officer
can so adapt himself to the adjudications

f
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law, and the power of repeal is with the legislature. If the
legislature does not mean conviction and punishment, the judi-
ciary has no right to suffer such conviction.

on the present subject as to render him.
gelf comfortable, if not absolutely happy.
He eommences an article in the “ Ameri-
cah Law Heview,” 12 Am. Law Rev.460,
with the following formulated eclipse, so
absolutely total that even the stars ap-
pear : “ In this country, at least, it is still
an open question whether a person who
honestly does that which appears to him to
be lawful, right, and proper, but which,
in point of fact, is in violation of a law
which punishes the act as & crime, can
properly be convicted.” The stars here
revealed are Peter and Johe, who de-
manded of the egal antherities, “ Whether
it be right in the sight of God, ta hearken
unto yon more than unto God, judge ye; ”
Acte 4, 19; Johr Rogers, who was burned
at the stake, " with nine small children
and one at the breast;” John Brown,
bung at Harper’s Ferry, whose “ soul is
marching an ; ¥ and various others whose
names are not important in this congec-
tion. They raised the question of ethirs,
ag to the comparative obligation of the
law of the land and Lhe law of God. But
that it ia, or ever was, in this comntry, or
any other, a question in the criminal law
of the land, whether or not one who vig-
Rutes it, even by honestly doing “that
which appears to him to be lawful, right,
and proper,” “ean properly be conviet-
ed,” is a contortion, pleasent undonbtedly

ta him who is compelled to it, bt start-
ling to the lookeron. He proceeds to

picture Massachuseits standing bravely
on the side of the law! Those who dis-
obey the eriminal law in this State “can

properly be convicted,” however proper
in their own eyes may be the thing which

they do! To sustain this proposition he

stater or cites various cases, of the sort
which I have already commented on,

wherein the court ignores the most £a-

miliar rules of statutory interpretation;

mingled with other cases relating to plead-

ing and evilence, in which the universal

doctrine was followed, yet not distingnish-

mg them from the former, and aceept-

ing them ag upholding the same doctrine.

In this way he makes it appear that

" Rhode Island, in the case which 1 have

already stated, stande side by side with
Massachusette. No one knows but she
will —ghe has not done it yet. And
something like the same thing appears
a8 to Connecticut and Kentucky.

26, The contortion need not consist of
any intentional unfairness, nor do 1 dis-
cover uny in the writer I amn now consid-
ering. He gives with entire candor what
he esteems to be the authorities on the
other side, nrmely, to the proposition
which, in his language, is, that, if a man
“honestly does that which appears o
him to be lawfal, right, and proper, but
which, in peint of fact, is in violation of
a law which punishes the act as a erime,”
he camnot “ properly be convicted!” He
admits that the courts of some of our
gtates have placed themselves squarely
on this doctrine, and that it has consid-
erable English support. But, candid as
he is, he cannot bring himself fully to
the econclusion that England stands on it :
and, on the whole, ke places her on the
gide of law and order! TFor this he cites
several cages, particularly some penal ac-
tions, in which the law was permitted to
prevail over the hanest convictions of the
party ; ignoring the fact that a penal ac-
tion is not a criminal proceeding, ante, § 52,
but a civil, and that by all opinions the
doctrine of the eriminal intent does not
necessarily prevail in civil cases asin
criminal. I might add that there are
eases, criminal in form, but civil in their
nature and purposes, in which, being gov-
erned by the rules of civil causcs, it does
not prevail. Post, § 1074-1078, and the
places there referred to. *“In fact” he
eoncludes, “ we doubt whether any court
could be found to assert the doctrine of
the mens reg In the face of 4 statute dis-
tinctly dispensing with it. It is for the
Legislature to judge whether the injury
to the public from the induigence of any
pariicular practice is so great as to justi-
fy the risk of possible injustice to an
individeal, in providing for its punish.
ment.  Morcover, shonld such a case of
injustice arige, though the courts cannot
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+1.§ 804, Misinterpretation of Statuts. — One of the most common
forms of blundering on this subject consists in the assumption,

help it, an appeal fo the prosecuting

officer, or in the Iast resort to the execn-
tive clemency, could not fail to be effec-
tual. Meanwhile, the person who persists
in a prohibited practice, which he knows
may be injerions or frandulent as againat
the public, — a fact which he may, if he
will, determine, — whereby he-i3 to profit
at the risk of the public, is not in & posi-
tion te assert his want of wrongful intent.
The peril should be his, as well as that of
his poisoned or defrauded victim.”

26. Here is a close worthy of the be-
ginning. And no judge ever adorned &
bench who could do betier at throwing
{ntellectual mud in defence of a bad stare
decisis. Was there ever, in fact, a T.egis-
lature so demented as, by express cnact
ment, to dispense with the ¢criminal intent
In crime ¥ Has it been o much as pro-
posed to punish insane men and sucking
babes as criminals?  Did any law-maker,
any demagogue on the ptump, ever
recommend the passage of a law. that
men and women whe marry shall do it
at the risk of being sent to the peniten-
tiatry, should a latent impediment, unsus-
.pected, and impossible to be discovered
at the time, appear afterward ? It takes
8 bench of wise judges, in & State whoso
ripened jurisprudence rises golden above
the green of the younger States, to do that,

27. Let us see a little, how this stands :
A palice officer, if he arrests a man Ior
being drunk when he ia not, is excused;
because, as the foregoing explanations
have ghown, he was required to act, and he
should net be punished when his intent
aceorded with his doty. That, it is
agreed on all sides, was right, But he
waa not ¢hliged to become a police officer.
Both Scripture and the law of nature
command that man shall replenish the
earth. Our laws encourage people in
doing this, quite as much as in becoming
police officers. Not long wounld police
officers bé required, not leng would
courts, if the places of the present inhab-
itants passing away were not filled.
Well, a man has made up his mind to do
his part toward keeping up the popula-
tlon. DBut in Massachusetts, fornication
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and adultery are both indictable ; the law
Tequires him to warry and live by his

‘marriage vows. Yet, let him be as cir-

cumspect as he may, he cannet take the
first step toward population withont
being in peril of the penitentiary. If he
chooses fornication, he must be punished ;
if adultery, he must be; if he selects
lawfual marriage as the means, he is lable
to bring up at the spame end. Should he
choose a widow, her former husband may
not, after all, be dead. Should his choice
be 1 maid, she may have induiged in the
fan of a mock marriage, supposed to be
of no binding force, mever cohabited
under, and never heard of by him, yeot
held afterward by the courts to be valid.
So the door of the State prison swings
open, and in he must walk| Well, if he
cannot in safety become a married man,
he may find refuge in the badge of a
police officer. If he will #indulge®
the evil of an honest endeavor to provide
inhabitants for police officers to look
after fifty years hence, — why, “ the peril
should be hist”

23, We have already been told, that
the creating of a crime out of an endeav.
or to cbey the lew is productive of no
more hardship than sometimes proeeeds
from the rule of a presmmed knowledge
of the law. And, az a remedy for all, wa
bave “the executive clemency.” The
ship glides en over the blue gea; the cap-
tain is on deck, and his young bride by
his side. “You look pensive, love,” she
gays. “ I was thinking of jurisprudence;
I learned it a little while after the happy
dry when we were married.” “ And what
js jurisprudence ¥ Teach jurisprudence
to me.” *“Do you not think,” he replies,
“it was very hard for that seilor-boy to
drop from the jib-boom yesterday, and
be drowned?” “ Yes;” and she dashes
the tear from her eye. “ And would it be
any harder if I should throw you over-
board?” “Dying would be no harder.”
Then, tossing Lier over, he continues, as
she lifts up her ery for help, “ The Gov-
ernor, my dear, will save you with his
whale, as in the case of Jonah,” Great
is Jurisprudence !

CHAP. XIX.] MISTAKE OF LAW AND FACT, § 305

contrary to established rule, that a statute in mere general terms
is to be interpreted as excluding exceptions; so that, if it BAys
nothing of mistake of fact, the courts cannot except the case of
such mistake out of its operation. But the considerations men-
tioned in the last note ought to set this question at rest. All
statutes are to be and constantly are interpreted with reference
to the unwritten law, by the principles of which they are limited
and extended, so as to preserve harmony in our ]undlcal system
and promote justice.!

§ 305. Further Ilustrations —of the doctrine will appear through-
out these volumes and the one on “Statutory Crimes.” But the
subject is so important that others may profitably be given here.
Thus, —

Homiclde under Mistake — Self-defence. — If, in language not
uncommon in the cases, one has reasonable cause to believe the
existence of facts which will justify a killing, — or, in terms more
nieely in accord with the principles on which the rule is founded,
if, without his fault or carelessness, he does believe them, — he
Is legally guiltless of the homicide; though he mistook the facts,
and so the life of another innocent person is unfortunately extin-
guished? In other words, and with reference to the right of

1 Bee on this question, Stat. Crimes,
§ 88, 123, 131-144, 3556-309, (32, 664, 665,
T30, 804, 819-825, 877, 1021, 1022.  Some
of the cascs, on the one side and on the
other, are Reg. v. Cohen, 8 Cox C, C. 41;
Beg. v. Willmett, 8 Cox C. C. 251; Hal-
sted . The State, 12 Vroom, 552; The
State ». Hartfiel, 24 Wis. 60; Humpeler
v. People, 92 1L, 400; People ». White, 34
Cal. 183; The State ». Smith, 10 R. L
258 ; The Btate ». Hanse, 71 N. C. bi§;
Commonwealth ». Hallett, 103 Masa. 452
Williams ». The State, 48 Ind. 308; Beck-
hain ». Nacke, 50 Misso. 546, Jukes w
The BState, 42 Ind. 473; Goetz ». The
State, 41 Ind. 182, On an indictment
under the Georgia statute for permitiing
a minor to play at billiards without the
consent of his parvents, McCay, J., put
the doctrine perlinently, thus: *“To
make u crime, there must be the union
of act and intent, or there must be erimi-
nal negligence. . . . It is clear to us that
if the defeudant, after due diligence,
thought houestly that this young man
Wa3 not & minor, Le is not guilty. 1f he

YO, I 13

did so think, after proper inguiry, the
element of intent does not exist; the act
was done under a mistake of fact In
such a case, there is nmo guilt and no
erime. This is the doctrine of all the
books, and is, besides, common sense and
common justice,” Stern . the State, 63
Ga. 229, 230. And see Reich ». The
State, 63 Ga. 616, 620, 621.

% The State v. SBeott, 4 Ire. 409; Rex
» Seully, 1 Car. & P. 319; The State »,
Ficld, 14 Maine, 244; Grainger v The
State, 5 Yerg, 459; The State ». Ruther-
ford, 1 Hawks, 457 ; The State v. Roane,
2 Dev. 58: Rex » Holloway, & Car, & P.
524; 1 East 1. C. 273-277; 1 Hale P. (.
42; Broom Leg. Max. 2d ed. 200, 201; 1
Gub. Crim. Law, 13; Oliver v. The State,
17 Ala. 687 ; United States ». Wiltherger,
8 Wash. C. C. 515; The State v, Shippey;
10 Minu. 223 ; The State ». 'Conuor, 31
Misso. 389; Yates v 'cople, 32 N, Y.
800; Smaltz v. Commonwealth, 3 Rush,
82; Isham ». The State, 33 Ala. 213,
Contra, majority of the court, in People
v. Shorter, 4 Barh. 460. And ges Mo
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self-defence and the not quite harmonious authorities, it is the
doctrine of reason, and sufficiently sustained in adjudication, that,
notwithstanding some decisions apparently adverse, whenever a
man undertakes sclf-defence, he is justified in acting on the facts
as they appear to him. If, without fanlt or carelessness, he: is
misled concerning them, and defends himself correctly according
to what he supposes the facts to be, the law will not punish hif:ﬂ :
though they are in truth otherwise, and he has really no occasion

for the extreme measure.l

Daniel v. The State, 8 Sm. & M. 401;
Fahnestock ».-The State, 28 Ind. 231
The case is not different if it is the life
of & third person which is thus accident-
ally taken away. Plummer v. The State,
4 Texaa, Ap. 310. Where the facte, if
they truly existed, would not excuse the
homicide, no erroneous belicf of them
will. People v. Cack, 39 Mich. 238,
1 People v. Miles, 85 Cal. 207 ; Murray
v, Commonwealth, 29 Smith, Pa, 311,
817; Reach v. People, 77 III. 26; Hollo-
way v. Commonwealth, 11 Bush, 344;
Richardson ». The State, 7 Texas, Ap.
488; Pharr ». The State, 7 Texas, Ap.
472 ; Bode v. The State, 6 Texns, Ap. 424 ;
The State v, Fraunburg, 40 Iowa, §85;
The State v». Rutherford, 1 Hawks,
487 The State v. Scott, 4 Ire. 409; Unit-
ed States v, Wiltberber, 3 Wash. C. €.
615 ; Shorter v. People, 2 Comsi. 193;
People v. Shorter, 4 Barb. 460 ; Oliver v.
The State, 17 Ala. 887; Carroll » The
State, 23 Ala. 28; People v Sullivan, 3
Seld. 306 ; Monroe ». The State, 5 Ga. 85;
People v, Anderson, 44 Cal, 65; Tatterson
v. People, 46 Barb. 825; People . Hurley,
8 Cal. 300; Yates v. People, 32 N. Y.
B09; Carico ». Commonwealth, 7 Bush,
" 124; Philips ». Commonwealth, 2 Duv.
§28; Adams v. People, 41 IL 378;
The State v. Potter, 18 Kan. 414; The
State ». Bryson, Winaton, No, II., 86;
Dawson ». The State, 83 Texaa, 491;
Williams ©. The State, 3 Heisk. 876; The
State ». Collins, 32 Iowa, 38; Stoncman
. Commoenwealth, 26 Grat. 887 ; Berry v.
Commonwealth, 10 Bush, 15; People
. Campbell, 30 Cal. 812; Lingo v. The
State, 20 Ga. 470; Commonweslth v. Ca-
rey, 2 Brews. 404; The State ». Sloan,
47 Misso. 604; Evans v. The Siate, 44
Miseis, 762; People v. Scoggins, 87 Cal.
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876; Scott ». The State, 56 Missis. 287;
Rogers v. The State, 62 Ala. 170. The
expression in many of the cases is, that
the erroneous belief of facts must, to
justify the act, proceed on reasonable
grounde of belief. - Wall ». The State, 01
Ind 453 ; The State v. Brown, 84 Misso.
387: Roach v, People, 77 Il1. 26; Murray

. ». Commonwealth, 28 Smith, Pa. 311;

The State ». Abbott, 8 W. Va. 741; The
State v. 5t. Geme, 31 La. An. 802; Marts
». The State, 26 Ohio State, 162 ; Darling
v. Wiiliame, 35 Ohio Btate, B8; The
State ». Alley, 68 Misso. 124; People ».
Liliy, 88 Mich. 270; Browneil ». Feople,
38. Mich. 732. This statcment of the
doctrine 1s, under the facts of most cases,
not in eseence different from that in my
text : namely, without fault or careless-
ness. But, as general doctrine, it is
deemed to be less accurate, and more
likely to mislead the jury. See alao
Grainger v. The State, 5 Yerg. 46%; The
Btate v. Clements, 32 Maine, 279; The
State ». Harris, 1 Jones, X, C.180; 2 East
P. C. 273; People » Austin, 1 Parker
C. C. 154 ; Meredith v. Commoenwealth, 18
B. Monr. 49: Teal ». The State, 22 Ga.
75; Keener ». The State, 15 Ga. 194;
McPherson . The State, 22 Ga. 478;
Commonwesith ». Fox, 7 Gray, 585;
Lingo v. The State, 28 Ga. 470; The
State v. 0’Conner, 31 Misso. 380; Glad-
den v. The State, 12 Fla. 562; The State
v. Kennedy, 20 Jowa, 509; FPeople w».
Williams, 32 Cal. 280; Hicks v. The
State, 651 Ind. 407, Parszoms, C. J., in the
Massachusetts court, once laid down
the doctring thus: “If the party kiliing
had Teasonable grounds for bejieving
that the pereon slain had a felonious de-
sign against him, and under that suppo-
sition kill him, although it should. after-

CHAP. XIX.]
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- Rednoing to Manslanghter. — All the consequences.of this doc-
trine go with it. Therefore, when the. erroneons belief is of

wards appeat that there wag no sach
design, it will not be marder, but it will
be either manslaughter or excusable

homicide according to the degree of -can-

tion used, and the probable grounds-of
euch belief.” Charge to the Grand Jury
in Selfridge’s Case, Whart Hom. 417,
418, Lloyd’s Report of the case, p. 7. i
this case, Parker, J., charging the petit
jury, enforced the dectrine of our text
by observations from which the following
are extracted: * A, in the peaceable pur-
suit of hiw affairs, sees B rushing rapidly
towards him, with an outstretched arm
and a pistol in his hand, and using violent
menaces againat his life as he advances.
Having approached near enough, in the
same attitude, A, who has & club in his
hand, strikes B over the head before or
at the instant the pistol is discharged;
&nd of the wound B dies. It turns out that
the pistol waz loaded with powder enly,
and that the real design of B was only 19
terrify A. 'Will any reasonable man say,
that A js more criminal than he would
have been if there had been a bellet in
the pistol t Those who hold such doc-
trine must require that & man so attacked
must, before he strike the assailant, stop
and ascertain how the pistol in loaded, —
8 doctrine which would entirely take
away the essential right of self-defence,
And when it is considered that the jury
who try the cause, and not the party
killing, are to judge of the reasonable
grounds of his apprehension, no danger
can be supposed to flow from this prinet-
ple” Lloyd’s Rep. p. 160. In a Pennsyl-
vania case, Thompson, 4., eaid : “1 take
the rule to be settled, that the killing of
one who is an assailant must be onnder a
reasonable apprehension of loss of life or
great bodily harm, and the danger must
appear 8¢ imminent at the moment of the
agsanit ag to present no alternative of os-
caping ii8 consequences but by resist-
ance. Then the killing may be excusa-
ble, even if it turn out afterwards that
there was no actual danger.” Logue w.
Commonwealth, 2 Wright, I's. 265, 268;
B. P. People ». Cole, 4 Parker C. C. 85; -
FPand ». People, 8 Mich. 1560; Schoier ».

People, 28 1. 17;:Muher v, Poople, 24

Il 241; Hopkinson v. Peaple, 18 Tll. 264,
Peculiar Beliefs. - In 1874, an Indian
was tried in Washington Territory for
the murdet of another Indian. The Qe
fence was, that he commisted the homi-
cide to zave his wife from being killed
.throungh a pernicions power of the de-
ceased. Evidence was introduced to
show, that, in the language of Greene, J.,
in his charge to the jury, “the deceased
Doctor. . Jackson was reputed te be a
musalchee tomaawos man, a bad doctsr
mAnN, & $OTCETeT, & man able at his will to
bring unseen evil agencies to bear upon
the bedies of the living; that he thus
possessed the power of-life and death
over persons even at a distance from him,
and over defendant’s wife in particular;
that, in defendant’s presence, he threat-
encd by use of this evil power to destroy
the life of defendant’s wife; that, in the
presence of defendant, he professed and
claimed that he by means of this power
eaused an actual sicknosa of defendsnt’s
wife, of which she lay dangeronsly ill at
the time of his own death; that, in de-
fendant’s presence, he threatened he
would cause thiz illness to terminate in
her death; and that the only meane of
saving the life of defendant’s wife was
by killing this man, who claimed to wicld
over her such pubtle and terrible power.”
It appeared in evidence that the defend-
ant, and with him all hia tribe, was bom
into the belief in musatches lomaawos, and
thin belief controlled him in the homi-
cide. The learned judge charged the
jury, that the law permitted one to kiil
another to save hie wife’s life, which the
latter was in the act of taking away;
and, though they would not themselves
credit the deceased with the power at-
tributed te him, yet, if the defendant in
good faith did, and thie belief was a rea-
sonuble one in Aim, covgidering his -edu.
cation and surroundings, it would furnish
him, under the circumstances proved, &
good defence. And the jury acguitted
him. Tetritory » Fisk, Olympia Tran-
gcript, April 11, 1874 If the learned
judge committed any error in thie case,
. 195
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facts which, if true, would reduce to manslaughter what other-
wise would be murder, the offence is in law but manslaughter.!
Again, —

§ 306. Capturing Merchant-vessel as Pirate. — Since the vessels
of all nations may capture pirates on the high seas, if an innocent
merchant-vessel conducts in & way to induce the commander of
another vessel to believe her piratical, this one by capturing her
does not become subject to forfeiture? So, —

Apparently transporting Goods to Bonemy. — In a time of war,
a reasonable suspicion that one is transporting property to the
enemy’s country is a good defence, by a military officer, to an
action for the false imprisonment of such person;® but the
authorities are not distinct as to how far ignorance of fact may

thus be shown to defeat a etvil suit.? .

it was in requiring that the mistaken be-
lief should be a reasonable one for the
defendant to entertain. I donot say that
this direction was wrong, for it is sup-
ported by the language of many of the
cages.  Yet, to my mind, it would meore
certainly accard with just principle, and
conform to ather of the cases, to say,
that, if without fault or carelessness, the
defendant in good faith entertained the
belicf, then, &c. A like question has
arisen before the English courts. A
man and his wife were indicted for man-
slaughter through negleet to proenre
medical aid for a sick child, by reason of
which the child dicd. The defendants
belonged to a seet calling themselves
¥ Peculiar Péople;” one of whose be-
liefs im, that, if a person of the household
is sick, the elders should be ealled in,
and they should anoint the sick persm
with consecrated oil, and pray over him;
but to send for a physician is deemed to
show a want of faith in Providence, and
to do no good, Willes, J., not helieving
in the doctrines of these people, still
thounght ** this was & case where affection-
ate parents had done what they thonght
the best for a child, and had given it the
best of food ;™ and the jury acquitted
them, Reg.v. Wagstaffe, 10 Cox C. C. 520,
6534, Thereupon an act of parlinment was
passed, making it punishable Ty sum-
mary conviction for a parent to “wil

fully negleet to provide adequate food,.

clothing, medical aid, or lodging for his
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ehild, &ec., whereby the health of auch
child shall have been, or shall be likely
to be, serionsly injured.” 31 & 32 Vict.
c. 122, § 37. Then, afier one of these
Peculiar Yeople lost a chiid through
what was looked upon as his neglect fo
call in a physician, he was indicted for
manslaughter ; and bath the jndge at the
trial, and the Court of Criminal Appeal
held, that, in consequence of this statute,
the indictment could be maintained.
The language of the judges implies, that
but for the statute, there would be no

offence, Reg. ». Downes, Law Rep. 1

Q. B. 126,13 Cox C. C. 111

11 East P. . 251, 278, 292, 215, 318,
318; Rex v. Woolmer, 1 Moody, 234;
Reg. v. Walters, Car. & M. 164 ; Stanley’s
Cuse, J. Kel. 86; The Stute ». Zeibart, 40
Iowa, 169

2 The Marianna Flora, 11 Wheat. 1.
‘With regard to the principle in this and
other similar cases, see, however, United
Btates v, The Malek Adhel, 2 Iiow, 11, 8.
210; United States ». Nine Packages of
Linen, 1 Faine, 129; Phile », Anna, 1
Talil. 197,

% Clow ». Wright, Brayt. 118,

t Twnlay ». Sands, 1 Caines, 568, Mur-
ray v Charming Betsy, 2 Cranch, 64;
Little v. Barreme, 2 Cranch, 170; Maley
v. Shattuck, & Cranch, 458; Nicholson v
Hardwick, & Car. & P. 495 ; Sugy ». Pool,
2 Btew. & 1" 196; Reed o, Rice, 2 J, L.
Mar. 44 ; ante, § 301.

CHAP. XIX.]  MISTAKE OF LAW AND FAOT. § 309

§ 807. Transporting Person Unknown — Under a former statute,
making it penal for the captain of a steamboat to earry from one
place to another “any black or colored person, unless™ he pro-
tduces free papers, or, if a slave, a pass, -— the offence was adjudged
‘not committed by the captain whose boat received and carried off
a slave without his knowledge or consent.! So,— '

Omitting Item by Accident— (Revenue Laws ). — Under revenue
laws, no forfeiture is incurred if the master of a vessel, in making
out the required papers, omits some of the cargo through acci-
dent.?

In Champerty, & — A like principle governs the penalties pro-
vided in statutes against champerty and maintenance; there
being no offence if the party acts under misapprehension of the
facta®d 8o, — '

Minor Voting. —If one who is in fact a minor is told by his
parents he is of age, and in good faith so believes, he is not pun-
ishable for voting at an election as though he were of age.t

§ 308. In Libel — (Belief of Trath — Defendant’s Meaning). — In
the law of criminal libel, though the defendant’s belief that his
words are true is no justification for him, because their truth
would not be, yet, if the circumstances cast on him the duty to
speak, he is protected equally, as indeed he is in the civil action,
whether what he says is true in fact, or erroneously believed to
be true.® For the like reason, the words of a criminal libel are
to be interpreted as the defendant understood them, rather than
as they are understood by others or by the court.® But,—

~§ 809. Opinions contrary to Law, — Though, in general, all

! Dunean v. The State, 7 Humph, 148; Everenden v». Beanmont, T Mass. 78, '78;
Price v. Thornton, 10 Misso. 135; and ‘Woleot ». Knight, 6 Mass. 418, 421 ; Brin.

the game principle in Commonwealth ».
Stout, T B. Monr. 247; Reg. » Grasseley,
2 Dy. 210, pl. 25; Sturges ». Maitland,
Anthon, 158 But under some statutes
of this kind, and more especially with
reference to the civil action for damages,
the defendant is responsible though act-
ing in honest miszpprehension of the
facts. Western and Atlantic Railroad ».
Fulton, 4 Sneed, 689 ; The State v. Bal-
timore Steam Company, 13 Md. 18%;
Mangham » Cox, 29 Ala. 81.

2 Fairclough ». Gutewood, 4 Cali, 158.

3 Etheridge ». Cromwell, 8 Wend. 829,
And gee Swett v Poor, 11 Mass, 549, 653 ;

ley v. Whiting, 5 Pick. 348, 360. See,
concerning the principles laid down in
this section, Stat. Crimes, § 131, 132.

+ Carter v. The State, 56 Ala. 181;
Gordon » The State, 62 Ala. 308.

& The State ». Burnham, 9 N. H. 34;
Bradley v. Heath, 12 Pick. 183; Grimes
r, Coyle, 6 B. Monr. 301 : Bodwell v, Os-
good, 3 Pick. 87%; Swan v. Tappan, b
Cush, 104; 2 Stark. Slander, 257, 258,
And see B0 Eng, Law Mag. 115.

¢ Commonwealth »  Eneeland, 20
Pick. 208, 216; Updegraff ». Common-
wealth, 11 8. & R. 394, 405, 400.
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forms of belief are tolerated by the law, one exception is impera-
tive. If a man deems that to be right which the law pronounces
wrong, and accepts it as duty to do what the law holds to be a
crime, this i a sort of mistake which does not free him from
guilt.l Perhaps it should be regarded as ignorance of law, not
of fact. Resting on these doctrines is an English cage of —

Obscene LibelL — One, to do good, kept for sale, at cost, a
pamphlet entitled: * The Confessional Unmasked ; showing the
Depravity of the Romish Priesthood, the Iniquity of the Confes-
sional, and the Questions put to Females in Confession.” So far
from thinking it pernicious, what he did was *“ag a member of
the Protestant Electoral Union, to promote the objects of that
society, and to expose what he deems to be errors of the Church
of Rome, and particularly the immorality of the confessional.”
But it was, in parts containing extracts from authors of authority
in the church, grossly obscene. Thereupon the court held that
an offence was committed, authorizing the destruction of the
pamphlet under a statute.?

1 Post, § 344; Reynolde r. United
States, 98 U. 8. 146; United States v.
Anthony, 11 Blateh. 200.

2 Rep. ». Hicklin, Law Hep. 3Q. B.
300, As to which see also Sieele ». Bran-
nan, Law Rep. 7 C. P. 261, And sec Ex
parte Bradlaugh, 8 G. B. 1. 608. It was
in Reg. v. Hicklin held, according to the
reporier’s note, “' that the publication of
such an obscene pamphict was a misde-
meanor, and was not justified or excused
by the appellant’s imnocent motives or
objects; he must be teken to have in-
tended the natural consequences of his
act” It would consume unnecessary
space to quote the views of the learned

" judgee at large, The doctrine scems to
have been, that the contents of the pam-
phlet were of a sort to render their pub-
lication in itself a violation of law ; there-
fare the rnle applics, that one is not
legally justified in doing, from good mo-
tives, and to promote a lawful end, what
the law forbids. This case appears to
me to gland, in principle, as follows : The
man was not mistaken as to any jfiret.
The difference between him and the mag-
jstrate who found the facta was, not as
to them, but as to their tendency. It
wae 2 question of opimien. And, looking
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at this question etill more closely, weo
perceive it to be really one of law. By
the law, it is a crime to cireulate printed
matter adapted to exeite the baser pas-
sions, prejndicially to the public morals.
If A man thinks a certain publication is
not obnoxious to this inhibition, but the
conrt think otherwise, it iz in him igno-
rance of the law, which does not excuse.
For further particulars, and a review of
this case, see a pamphlet entitled “ The
Case of the Confessional Unmaeked,” by

“ga barrister” London: I'rinted by A.-

Gadsby, 10 Crane Court, Fleet Street, B,
C.. A copy was kindly sent me by somae
unknown person. I cannot but think
that, the reviewer is mistaken in suppos-
ing that this case undermines fundaimen-
tal principles in the criminal law. On
the question whether, on the whole, the
publication -was unlawful, conzidering
ita object, its argumentaiion, the methods
of its circulation, and the like, I can have
no opinion, it not being given in the re.
poris. See Commonwealth v Tarbox, 1
Cush. 86. In this case, I happen to know,
it wa3 contended at the trial, that the
ohscene lilel was published from good
motives; but the point was not much
pressed in the upper court.

CHAP. XIX,]  MISTAKE OF LAW AND FACT. § 312

§ 810. Innocent agent. — The doctrines under discussion ex-
plain how it is, that the books speak of crimes being committed
through an “innocent agent.” Such an agent iy one who does
the forbidden thing, moved by another person; yet incurs no
legal guilt, because either not endowed with mental capacity or
not knowing the inculpating facts.?

IIT. Ignorance and Mistake both of Law and Fact.

§ 811. Mixed Question.— In civil causes, it seems that, if law
and fact are blended as a mixed question, or if one’s ignorance
of fact is produced by ignorance of law, the whole is treated as
ignorance of fact, of which the party may take advantage.
Perhaps this doctrine is analogous to one diseussed under our
first sub-titles If not, we must deem that it has not been much
illustrated on the criminal side of our law. No reason appears
why it may not, under some circumstances, have a force in erim-
inal cases.t

§ 812. Conclusion. — This discussion, though long, is necessa-
rily not absolutely full; because many of the questions will
require to be treated of under the specific offences, and these
volumes are so crowded that the substantial avoiding of repeti-.

tion becomes indispensable.

1 Bee, for varicus prineiples coneern-
ing an innocent agent, Reg. v. Clifford, 2
Car. & K. 202; Reg. ». Mazean, 9 Car. &
P. 678; Rex ». Giles, 1 Moody, 166, Car.
Crim. Law, 3d ed. 191; Anonymeus, J.
Kel. 63; Reg v. Bannen, 2 Moody, 309,
1 Car. & K. 285 ; Reg. ». Bleasdale, 2 Car.
& K. 785 ; Reg. v. Tyler, 8 Car. & P, 816;
Reg. ». James, 8 Car. & P. 202; Adams
v. People, 1 Comst. 173; Commonwealth
». Hill, 11 Mass. 136; Wixson v. People,
b Parker C. C. 119; Reg. v. Butcher, Bell

C.C. 8,8 Cox C. C. 7T; Gregory v. The
State, 26 Ohio State, §10. .

2 See 1 Story Eq. Jurisp. c. §; and the
article in 28 Am. Jur. 147, 571

3 Ante, § 207-300,

¢ And see Reg v Bishop, 5 Q. B. D.
260, 14 Cox C. C. 404; The State ». Cas
tle, 44 Wis. 670; The State v. Wells, 70
Misso. 635; The State v. Whitecomb, 52
Towa, 85; Dorn v. The State, 4 Texas,
Ap. 67; The State v. Waltz, 62 Iowa,

221.
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CHAPTER XX.
CARELESSNESS AND NEGLIGENCE.

§ 813. Carelessness Criminal — Why.— There is little distinction,
except in degree, between a positive will to do wreng and an indif-
ference whether wrong is done or not. Therefore carelessness
is criminal; and, within limits, supplies the place of the direct
criminal intent,! Thus, —

§ 314, Homicide from Carelessness — (Omisston of Duty). —
Every act of gross carelessness, even in the performance of what
is lawful, and, a fortiori, of what is not lawful, and every negli-
gent omission of a legal duty, whereby death ensues, is indictable
either as murder or manslaughter.2 *If a man,” says Archbold,?
* take, upon himself an office or duty requiring skill or care, —
if, by his ignorance, carelessness, or negligence, he cause the
death of another, he will be guilty of manslaughter: as,—

Furious Driving — Bteamboat, — “If a person by careless or
furious driving unintentionally run over another and kill him, it
will be manslaughter ;¢ or, if a person in command of a steam-
boat by negligence or carelessness unintentionally run down a
boat, &c., and the person in it is thereby drowned, he is guilty of
manslaughter® In like manner, —

! Bturges v. Maitland, Anthon, 158; ZLevielle, 2 Hilton, 40; The State

CHAP. XX.] CARELESINESS AND NEGLIGENCE. § 816

Medical Malpractice. — “If a person, whether a medical man or

| not, profess to deal with the life or bealth of another, he is bound

to use competent skill and sufficient attention; and, if he cause
the death of the other through a gross want of either, he will be
guilty of manslaughter.! . . .

Casting Missiles in Street. — “ If a man, in building or repairing
a house, throw a stone from it into the street or way, and it hit a
person passing, and kill him, —if he did this in a street where
many persons were passing, and without properly warning the
persons below, he is guilty of murder ; if, in a retired place, where
no persons were likely to pass, he would not be liable to punish-
ment.?

Riding Dangerons Horse intp Crowd.— “If a man, being on a
horse which he knows to be used to kick, wilfully ride him
amongst @ crowd of persons, and the horse kick a man and kill
him, the rider is guilty of murder, although- he had no malice
aguinst any parficular person, nor any other intention than that
of diverting himself by frightening the persons around him.?
But if a horse run away with his rider, so that he has no control
over him, and the horse kill or injure a man, the rider is dispun-
ishable,” #

§ 815, Doctrine pervades entire Criminal Law. — And this doctrine
of the eriminal nature of carelessness or negligence pervades the
entire law of erime, —not applying to all offences, but to all of
a sort to admit of its application. Thus, —

§ 816. Neglect of Legal Duty — (Scour River),— The bare neg-
lect of a legal duty — as, of the owner of a river to scour it,
whereby the neighboring lands are overflowed — may render cne
indictable for a nuisanee.® In like manner, —

Commonwealth ». Rodes, 6§ B. Monr. 171.

! Rex v Carr, B Car. & P. 163; Reg.
v. Haines, 2 Car. & K. 368; Rex ». Sulli-
van, 7 Car. & P. 641 ; Errington’s Cage,
2 Lewin, 217; Reg. v. Edwards; 8 Car. &
P.¢11; Aon ». The State, 11 Humph.
159 ; United States v. Freeman, 4 Mason,
605; Castell v. Bambridge, 2 Stra. 854,
856 ; Rex v. Fray, 1 East P. C.236; Reg.
v. Marriott, 8 Car. & P. 425; United
Biates ». Warner, 4 McLean, 463; Rex
v. Smith, 2 Car. & P. 449; 1 East P. (.
264, 881; Hilton’s Case, 2 Lewin, 214;
Reg. v. Barrett, 2 Car. & K. 43; The
Btute v. Hoover, 4 Dev. & Bat. 365; Reg.
z. Ellis, 2 Car. & K. 470; Etchberry .
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(’Brien, 3 Vroom, 169; Reg. ». Martin,
11Cox C C.136. And see alsc the cases
cited in the remaining motes to this sce-
tion, In accordance with the text is the
Scotch law. 1 Alison Crim. Law, 113.
And see Vol. II. § 643, 6564, 659662 ,
664, 665, 668, 881, 690-693, 696,

3 Archb. New Crim. Proced. 9.

* Rex p. Walker, 1 Car. & P. 320; Rex
v. Mastin, 6 Car. & P.398; Rex v. Groat,
6 Car. & P. 620; Rex v. Timmins, 7 Car.
& P. 499; Reg. v Swindall, 2 Cur. & K.
230,

® Rex v. Green, 7 Car. & P. 168; Rex
v. Allen, T Car. & P. 163 ; Reg. v. Taylor,
9Car. & P. 672 And see Vol. I1. § 862 a

1 Rex v. Spiller, 5 Car. & P. 333 ; Rex
. Van Butehell, 8 Car. & P. 620; Rex ».
Williamson, 3 Car. & I. 685; Rex w.
Long, 4 Car. & P. 398, 423 ; Rex ». Webb,
1 Moody & R. 403, 2 Lewin, 196; Reg. ».
Spilling, 2 Moody & R.107. The Scotch
law is the same. 1 Alison Crim. Law,
118. There are some American cases
which seem to be a little mnre Ieniont to
ignotance than these, Commonwealth »,
Thompaon, & Mass. 134; Rice v. The
State, 8 Misso. 561. Said a learned Eng-
lish judge: “I call it acting wickedly,
when a man is grossly ignorant, and yet
effects to cure people, or when he js

grossly inattentive to their safety.”
TPark, J, in Rex » Long; 4 Car. & P.
368, 410. And see Vol IL § 664, 085,
891, 693.

% 8 Inst. 67; Foster, 263. And eee
Vol. II. § 691.

3 1 Huwk. P. . Tth ed. e. 81, § 68
And see Vol. I, § 6565, 603,

¢ Gibbon n, Pepper, 2 Salk. 837; 8. c.
nom. Gibbons ». Pepper, 1 Ld. Raym, 38.
This doctrine of negligence producing
death is disc d by Mr. B ttin 1
Ben. & H. Lead. Cas. 42 et seq, .

3 Rex v, Wharton, 12 Mod, 510 ; ante,
§ 218 ; post, § 433, 1075,
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§ 317 ~ THY EVIL INTENT REQUIRED, [BOOK TV.

) 'Negligent Bscape. — An officer of the law, who keeps a prisoner
in custody so negligently that he escapes, must- answer for this
neglect as a crime.l And —

" Master's Criminal Idability as to Servant.— There are circum-
stances in which a master will be held liable eriminally for his
servant’s- act, or his own in respect to the servant; for, said
Bayley, J.: “If a person employ a servant to use alum, or any
other ingredient the nnrestrained use.of which is noxious, and do
nof restrain him in the use of it, such person is answerable if the
servant use it to excess, because he did not apply the proper pre-
caution against ity misuse.”4 On the same principle, if & man’s
servant throws dirt into the street, the master may be indicted for
the nuisance.®. - And the directors of a gas company were rightly
convicted of nuisance, where the act was by their superintendent
and engineer, anthorized to manage the works ; though them-
selves ignorant of the pian, which, in fact, was a departure from
the one originally contemplated, and which they had no reason to
believe disecontinued.t -

- § 317.- Continuea.— In these cases, and some others of a like
sort brought to view in a previous connection,® the law casts upen
the master a duty of care in the employment of his servants, and
a.constant. supervision.. The real thing punishable, therefore, is
his own carelessness.® But, where this element does not aid the
prosecution, the rule is clearly established that, in the criminal
law, the prinecipal is not answerable, as he is in civil jurispru-
dence, for the act of his servant or agent.’

14 Bl Com. 130; 1 Hale P. C.600; Verons Central Cheese G
2 Hawk. P. C. Curw. od. p. 108, § 28, 81, 50 N ¥, o1a o C0 v Murtaugh,
ante, § 218; post, § 821; Vol IL § 1085, & Ante, § 218-921.
1100, 8 Seo Reg. ». Lowe, 3 Car. & K. 123,

" % Rex v. Dixon, 3 M. & 8. 11, 14. Ona
may beHable criminally for the acts of
his agent, if he participates in them.
S;)Tmmonwealth v. Gilleapie, 7 8. & R, 469,
28; Tuarberville v. Stampe, 1 Td. Raym.

4 Rex v, Medley, 8 Car. & P, 202,
Denman, C. )., observed : “It seems to
me both common sense and law, that, if
persons for their own advantage employ
servants to-conduet works, they mnst ba
answerable for what is done by those ser
vania.” p.209. And see poat, § 1075, 1076;
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4 Cox C. C. 449, T Law Reporter, N. 8.
376 and note, 1 Ben. & H. Lead, Caa. 49;
Commonwealth v. Morgan, 107 Mass.
ﬁ ; Mulling ». Collins, Law Rep.9 Q. B.
1 Miller ». Lockwood, 5 Harris, Pa,
248; The State ». Dawson, 2 Bay, 360

Hern ». Nichols, Holt, 462; Rex v. Hug
gine, 2 Btra. 882; United States v, Hal-
beretadt, Gitpin, 262, 270; Hipp ». The
Btate, 5 Blackf. 149; The State v». Pri-
vett, 4 Jones, N, . 100; Reg. r. Willmett,
8 Cox C. (: 281, 288} Thompson ». The
Béate, 40 Ind. 495; Hanson v, The State,

CHAP. XX.]  CARELESSNESS AND NEGLIGENCE. § 320

§ 318, WVicious Beast at Darge.— If one having an ox which he
knows is wont to gore ‘permits it to go at large, and 1t kiils a -
man, he is indictable ; thongh Mr. East tells us there is doubt
what his precise offence is.~ “ However, as it is agreed by all,
such person is at least guilty of & very great misdemeanor.”
So— . :
Belling Liguor, producing I;laorderly Conduct. — One selling
liquor, and permitting it to be drank in his store, has been held
criminally for the disorderly conduct, about the store, of those to
whom he made the sales? And, —

Setting Fire.— If a person sets fire to an out-house, so near a
dwelling-house as to endanger the latter, and it is burned, this
act is deemed in law to be a burning of the dwelling-house.?
Again, —

§ 319. Rumor in Defence of Libel. —If a man publighes a libel,

' — a statute permitting him, when indicted for it, to show its ttuth

in his defence, — he cannot take advantage of his own negli-
gence, and introduce evidence that there was floating in the com-
munity & rumor which he was so incautious as to believe and act
upon.* . '

§ 820. Limits of the Doctrine ! —

Offences requirlng Partioular Intent.— There are offences which
do not spring from general malevolence of mind ; but, to consti-
tute them, & particular evil intent is required. Of course, an act
done from mere carelessuess or inexcusable neglect, where the spe-
cific intent is wanting, cannot constitute such an offence. Thus, —

Perjury. — The better opinion probably is, that perjury is not
committed by any mere reckless swearing to what the witness
would, if more cautious, learn to be false ; but the oath must be
wilfully corrupt® So, — '

48 Ind, 550; Anderson ». The State,
35 Ind. 65%; Andersou ». The State,
22 (hio State, 305; Lonisville, &e.
Railroad v. Blair, 1 Tenn. Ch. 851;
Commonweslth s. Mason, 12 Allen, 185;
Reg. v. Bennett, Bell C. C.1; 1 Eaet P.
C. 381,
~t 1 East P. C. 265,
? The State ¢ Burchinal, 4 Harring.
Pel. 572,
" 3 Gage p. Bhelton, 3 Rich. 242.
¢ The State v. White, 7 Ire. 180. And
see Graves v. The State, 9§ Ala. 447;

Mitchell v. The State, T Eng. 50; Butler
v. McLellan, Ware, 219, .

5 See 1 Hawk. P. C. Curw. ed. p. 429,
§1,2; United States », Shellmire, Bald.
870, 378 ; The State v. Cockran, 1 Bailey,
50 ; United States ». Babeock, 4 McLean,
113; Commonwealth v. Brady, & Gray,
78; United States v. Atkins, 1 Bprague,
558. Contra, Commonwealth v Cornish,
6 Binn. 249, And sce Jesse v. The State,
20 Ga. 156, 168. See Vol. II. § 1045
1048. The New York Penal Code Cota.
missioners propose the following, —bud
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§ 322 . THE EVIL INTENT REQUIRED, " [BooK 1v.

Larceny.— It is elear that a charge of larceny, which requires
an intent to steal, could not be founded on a mere careless taking
away of another’s goods.!

§ 321. Degree of Criminality. — Moreover, the law regards care-
lessness as being, what it is in morals, less intensely criminal than
an absolute intention to commit crime. Thus, —

Voluntary and Negligent I!scape.;-]fn the words of Blackstone,
“officers who, after arrest, negligently permit a felon to escape,
are punishable by fine; but voluntary escapes, by consent and
connivance with the officer, are & much more serious offence.” ?

So, —

Murder or Manslaughter.— In felonjous homicide, the killing is
sometimes either murder or manslaughter, according as it was

intended or careless.®

§ 322. Conclusion. — Other illustrations of the doctrine of this
chapter will take their more appropriate places in connection Wlth

other discussions.

1t does not quite meet the point of the
text: * An unqualified statement of that
which one does not know to be true is .
equivalent to a statement of that which
one believes to be false.” And they add:

“ Bee, in sapport of the rule, People v.
McKinney, 8 Parker C. C. 510; Bennett
v. Judson, 21 N. Y, 288 ; Commonwealth
v, Cornish, 6 Binn. 249;  Steinman ».
MaWilliams, 6 Barr, 170; and epposed
to it, United States ». Shellmire, Baid.
872" Draft of Penal Code, p. 51

204

1 1 Hale P, C. 607,

% 4 Bl. Com. 130; 1 Hale P. C.6800;
2 Hawk. P. C. Curw ed. p. 196, 197,
§ 22, 30, 31. And see ante, § 815.

% 4 Bl. Com. 192; Rex ». Hazel, 1
Leach, 4th ed. 368, 1 East P. (. 238,
And see People ». Fnoch, 13 Wend, 159,
174; Oliver v, The State, 17 Ala. 587;
Commonwealth ». Keeper of the Prison,
2 Aghm. 227.

CHAP. XXI,|] PRODUCING AN UNINTENDED RESULT, § 325

CHAPTER XXI.
THE INTENT PRODUCING AN UNINTENDED RESULT.

§ 323. Evil Result not meant. — The result of human actions is
ofteh different from what the doer intended. When if is so, and
is evil, the rule of morals excuses him if his motive was good.
The rule of law is the same! But,—

§ 324. Weglect to lemn — (Law and Morals compared).—If a
man neglects obvious means to learn what will be the prebable
consequences of his act, and so proceeds rashly, the doctrine of
carelessness already discussed % applies to the case, and he is not
excused. Still, the law, regarding only the more palpable things,
does not notice all the nicé distinctions which moral science
would draw, and an enlightened conscience recognize ; therefore
a man may be legally excusable for the ill consequence of 2 well-
intended act, while we should hold him to be, in some sense,
morally guilty on account of his-neglecting to learn.

§ 325. Good Result from Evil Mottve.— On the other hand, if a
man means ill, but unintentionally his act results in good, we hold
him to be morally guilty. But as, to constitute a erime, an act
from which the public has suffered must be joined to the evil
intent,? it does not quite follow, that, in a case of this kind, the
doer is under all eircumstances answerable to the criminal law.
Probably no rule on this subject could be laid down so absolutely
accurate, and so clearly sustained by the authorities that the
courts would accept it as their unquestioned guide.. The doc-
trine is recognized, that an act may take its quality of good or
evil from the intent which prompted it; and many things indif--
ferent of themselves are punished because proceeding from an evil
mind., DBut if the thing done is, in its nature and consequences,

1 Ante, § 258 et seq.
2 Ante, § 313 -et seq. And see Tardiff . The State, 28 Texas, 160,
¥ Ante, § 204 et seq.
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§ 327 ' THE RAVIL INTENT REQUIRED. & [Book 1v.

8 positive good, it is difficult to see how it ean be punished merely
because the doer meant ill.

§ 826. The Practical View. — On principle, the true view doubt-
less is, that the court must look at the circumstances of each case,
and decide whether, under them all, the thing done and the intent
producing it together make up such a wrong as should be judi
cially noticed. And, in deciding any particular case, recourse
ruust be had to former decisions, and to the analogies of the law.
True, indeed, this rule is vague ;. but, in dealing with -human
affairs, a court must sometimes proceed on vague rules, not being
able to explore the full originel sources of right and motives of
expediency which lie, the former in the bosom .of God, and’ the

latter scattered over the entire face of earthly things. But, to
proceed to what is more completely within the adjudications, —

§ 827. Bvil Intent producing Unintended Evil. — It is plain that,
if 2 man means one wrong! and does another, he is punishable.
Not only is he 8o in morals ; but, on the clearest principles, he is
80 in the law also. Now, in such a case, is the legal guilt to be
measured by the motive, as in morals, or by the act? It must be
by the one or the other. And the common-law rule measures it
substantially by the latter, holding the person guilty of the thing
done, where there is any kind of legal wrong in the intent, the
same as though specifically intended ; not always, however, guilty
of the crime in the same degree.! Says Rutherforth:  There ig

CHAP. XXI.] PRODUCING AN UNINTENDED RESULT. § 328

so little difference between a disposition to do great harm, and a
great disposition to'do harm, that one of them may very well be
looked upon as the measure of the other. Since, therefore, the
guilt of a crime eonsists in the disposition to do harm, which the
criminal shows by committing it; and since this disposition is
greater or less in proportion to the harm which is done by the

~ crime ; the consequence is, that the guilt of a crime follows. the

same proportion ; it is greater or less, according as the erime, in
its own nature, does greater or less harm.” ! The doctrine may
otherwise be stated thus: the thing done, having proceeded from
a corrupt mind, is to be viewed the same, whether the eorruption
was of one particular form or another? On this principle, —

§ 328. Homiclde of Wrong Person— Killing not intended. — If one,
intending to murder a particular individual, shoots or strikes at
him, and by accident the charge or blow takes effect on another,
whom it deprives of life ;3 or gives poison to a person whom he
means to kill, but who innocently passes it to amother, mot
meant, yet who takes it and dies;* or lays poison for another,

Co. 81 a; United States v. Ross, 1 Gallis. Jntended one wrong, and by mistake

1 The Btate v. Buhl, 8 Iowa, 447, Ses
Eden Penal Law, 3d ed. 229; where the
writer, admitting this doctrine to be law,
disapproves of it, and maintwms that

*“every member of society hath a right-

to do any act without the apprehension
of other inconveniences than those which
are the proper consequences of the act
itself ; for it is the right of every mem-
ber of society to know, not only when he
is criminal, but in what degree be is so0.”
1 confess it seems to me, that no man can
set up a right to commit, on any terms, a
wrong ; 88, to murder another on condi-
tion of submitting himself to be hung.
- When one has fully entertained a erimi-
nal purpose, he is to be treated as having
done the thing meant, so far as concerns
the morai aspect of the case. Indeed, s
to the law, it wes in one case judicially
observed: * Anciently the will was re-
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puied or taken for the deed,in matters
of felony ”; the court adding, “though
it is not so now, yet it is an offence and
finable.” Bacor’a Case, 1 Lev. 146. Evi-
dently the party entertaining the crimi-
hal will eannot complain if he is punished
for this mere intent. But soeigy has no
interest to interfere until injured by an
act performed. And the injury tosociety

is the pame, whether the thing done was

intended or not. Therefore, when society
punishes him for what was. done, he iz
not wronged unless his act was more evil
than his intent. Bui, if more evil, the
case presents a diffleulty which the law
aeems not fully tohave provided againat.
See also People ». Enoch, 13 Wend, 159,
174; Reg. v. Camplin, 1 Car. & K. 746;
Commonwealth », Call, 21 Pick. 515;
Reéx v, Williams, 1 Moody, 107 ; Reg. v
Packerd, Car. & M. 288; Gore’s Case, #

624. In The State . Ruhl, cited above, committed another. The wrongful in-

we have the following illustration of the
legal doctrine : Seduction — Mistake of
Ape.— A statute provided, that, *if any
person take or enfice away anunmarried
female, under the age of fifteen yenrs,
from her father or mother, guardiam, or
other person hiving the legal charge of
her person, without their consent, he
shall, wpor conviction,” &z. And a de-
fendant, on trial under this statute, where
the enticerment was for the purpose of
defilernent, offered to show in his de-
fence, that, though the girl was truly
under fifteen years of age, she repre-
pented herself to him as being oider, and
he believed the representation, therefore
he did not have the requisite eriminal
jntent. But the court rejected the evi-

dence, and it was held that this rejection’

was right. Said Wright, C. J.: “If the
defendant enticed the female away for
the purpose of defilement or prostitution,
there existed & criminal or wrongful in-
tent, even though she was over the ape
of fifteen. The testimony offered was,
therefore, irzelevant ; for the only effect
of it would have been to show that he

tent to do one act is only transposed to
the other. Amd, though the wrong in-
tended is not indictable, the defendant
would still be liable if the wrong done is
80.” p. 460, 461. And see, as to the
doctrine of thie case, Stat. Crimes, § 359,
632,
1 Ruth. Inst. c. 18, § 11.

2 And see Isham v. The State, 88 Ala.
213, 219,

% Rex v. Plummer, 12 Mod. 827, 628;
Rex ». Jarvis, 2 Moody & R. 40; Golli-
her ».' Commonwealth, 2 Duvall, 168.
And see Yong’s Case, 4 Co. 40a; Rex v,
Hunt, 1 Moody, 93; Angell v, Smith, 36
Texas, 642 ; Wareham v. The State, 25
Ohio State, 601. And see Barcus ». The
State, 49 Missis. 17 ; Reg. v. Stopford, 11
Cox C. C. 643, 8o if, on a pudden guar.
rel, a blow is aimed at one, which acci-
dentally takes effect oun another, and kiils
him, this will be manslaaghter, the same
as if it bad fallen on the person intended.
Rex ». Brown, 1 Leach, 4th ed. 148, 1
East P. C. 281, 245, 274,

+ Reg.v. Saunders, 2 Plow. 478,
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§330 THE EVIL INTENT EEQUIRED. [BoOK IV.

and a third, finding it, takes it and dies;! or, if one attempting
to steal poultry discharges a gun to shoot the poultry, and thereby
gccidentally kills a human being ;2 or, if a jailer, with no design
against life, confines a prisoner eontrary to his will in an unwhole-
some room, not allowing him necessaries for cleanliness, whereby
the prisoner contracts a distemper of which he dies ;% or, if one,
with the purpose of procuring an abortion, does an act which
causes the child to be born so prematurely as to be less capable
of living, and it dies from exposure to the external world,* —the
party unintentionally causing the death is guilty, the same as if
ke had intended it, of murder. So,—

§ 829. Robbery where Rape meant. — If 2 man assaults a woman
to commit rape npon her, not intending to rob her ; and she, hop-
ing to redeem her chastity, offers him money which he pufs in his
pocket, though he did not demand it; this is, in law, robbery.?

In like manner, —
Arson of Wrong House — Burning not intended. — If one attempts

to burn the house of a particular individual, but accidentally burns
another’s ; ¢ or shoots at poultry not his own to steal it, and unde
signedly sets a house on fire ;7 or, to defraud the insurance office,
lights in his own dwelling the flame which communicates unmeant
to his neighbor’s ;2 he is guilty of arson. And, “if A command
B to burn the house of J. S.,and he do so, and the fire burns also
another house, the person so commanding is accessory to the
burning of the latter house.”? '

§ 330, Intent and Act need not be Natural Accompaniments, —
Looking closely into this doetrine, we see, that the evil of the
intent and the evil of the act, added together, constitute what is

punished as crime ; the same rule prevailing here as thronghout -

the entire criminal law. And the present peculiarity of this doc-
trine is in its teaching, that the intent and the aet, which econsti-

CHAP. XX1.] PRODUCING AN UNINTENDED RESULT. § 332

tute the sum, need not be the natural or usual accompaniments
of each other, provided they in fact accompany each other in the
partieular instance. . The consequence of which is, that, —
Intent need not be of Indictable Sort. — If the intent is sufficient
in degree of turpitude, and a result of the indictable sort pro-
ceeds from it casually, the crime is committed, even in cases where,
had the exact thing been accomplished which was meant, no
tndietment would-lie.! For, in: many mere civil cases, the intent
is suflicient in evil to be indictable, while the act is insufficient in
kind, as being directed against individual rights only, not against
the publie.. Yet, as just said, if in these eircumstances an unin-
tended result comes to the public ‘detriment, of sufficient magni-
tude and altogether of the kind punishable as crime, this result
subjects the aecidental doer to indictment.
~-§ 531, Intent to be Malum in Se.— But in these cases of an
unintended evil result, the intent whence the act accidentally
sprang, must, it seems, be, if specific, to do a thing which ig
malum in se, and not merely malum prohibitum2 Thus Arch-
bo]d‘says: 8 “When a man, in the execution of one act, by mis. -
fortune or chance, and not designedly; does another act, for which,
if he had wilfully committed it, he would be liable to be punished ;
—in that case, if the act he was doing were lawful, or merely
malum prokubitum, he shall not be punishable for the act arising
from misfortune or chance ; but, if malum in se, it is otherwise.” 4
For iHustration, —
'§ 832. To violate Game Laws — (Homicide).— Since it is malum
prokibitum, but not malum in se, for an unauthorized person to

1 Gore’e Case, 9 Co. Bl a; Rexv. Jar-
vis, 2 Moody & R. 40; Rex » Lewis, 6
Car. & P. 161; The State ». Fulkerson,
. Phillips, 283. .

% 1 Kast P. C. 256 ; Eden Penal Law,
8d ed. 227,

t Rex v. Huoggins, 2 Stra. 882, 2 1.4,
Raym. 1574,

1 Reg. r. Weat, 2 Car. & K. T84

& Rex v, Blackham, 2 East P. C. T11.
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81 Hawk, P. C. Curw. ed. p. 140,
§18; Roscoe Crim. Ev. 272.

T Roscoe Crim. Ev. 272; 2 East P. C.
1018, :

% Rex v. Proberts, 2 East P. C. 1020
1031; Rex », Isaae, 2 East P. C. 1031;
Rex v. Scofleld, Cald. 397 ; Rex ». Ped-
ley, Cald. 218, 2 East P. . 1026.

% 2 Plow. 4756; 2 East P. C. 1019;
Roscoe Crim. Ev, 272,

1 See ante, § 827, note.
2 Reg. v. Plummer, 1 Car. & K. 800;

" Reg. . Packard, Car. & M. 236; Com-

monwealth ». Dana, 2 Met. 829; Com-
monwealth z. Cone, 2 Mags. 132; Com-
monwealth », Judd, 2 Mass, 329; 1 East
P. C. 25b, 257, 260 ; Eden Penal Law, 8d

ed, 227; ante, §-210, 286, This doctrine, .

like many others which it is necessary to
lay down in the text, is the combined re-
pult of general prineciples and specific au-
thorities, but it is in no case fully stated
in worda,

8 Archb. New Crim. Proced. 9.

t 1 Hale P. C. 83;: Foster, 259 ; Ros-
eoe Crim. Ev. 710: Meaning of Malum

YOL. 1. 14

in Se — Maintenance, — As to what ig
malum in s¢, the Ohia Court, discoursing
of maintenance and champerty, ob-
served: “Jt is alleged that such con.
tracts were never considered as mula in 2o,
This will depend on determining whether
they be perfectly indifferent in them-
selves, or whether they involve any de-
gree of public mischiet or private injury.
1f the latter, they must belong to the
claga of actions denominated mala in se,
13 this appears to be the distinction rec-
ognized by the best writers on criminal
law.” And sothe judges considered that
maintenance is malum in s, Key v. Vat-
tier, 1 Ohio, 132.
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§ 334 THE EVIL INTENT REQUIRED. [BOOK Iv.

kill game in England contrary to the statutes, if such an one, in
unlawfully shooting at game, accidentally kills a man, the result
is not criminal in him, any more than if he were suthorized.
Butr,—-_

. 7Po kill anothers Fowls — (Homicide). — If one shoots at an-
other’s fowls, wantonly or in sport (an act which, though only a
mere civil trespass, is malum in s¢), and the death of a human
being accidentally follows, this is manslaughter; if his intent

were to commit larceny of the fowls, we have seen % that it woald .

be murder.? _ :

§ 338. Malum in Be, continued — (How intense in Evil the Intent).
— The formal distinction between malum in se and malum pro-
Ribitum is not quite apparent in principle, though something like
it is. If any Iaw, statutory or common, prohibits a thing, one
can hardly be said to intend innocently the doing of it; and,
should the intent to do it exist, while casually the act terminates
in a criminal result not intended, there seems in principle to
be here the completed erime. Still, as in these cases the intent
may be sufficient, though it is to inflict only a eivil injury;* so
doubtless there may be circumstances in which it will be inade-
quate, though it is to do what, if done, would be indictable. The
evil of the intent may be too small in degnee,® or it may be want-
ing in other respects. And into the consideration of 3.chse, iu
this aspect, the distinction of malum prohibitum and malum in se
might well enter.®

§ 334. Intensity of Bvil in Intent, continued. — How intensely
evil the intent must be to infuse the bane of criminality into the
unintended act is not easily stated in a word. Evidently there
may be cases wherein, as just intimated, it is too minute in evil
for the law’s notice, the same as where the act is its true echo,
‘and where the culpability consists in carelessness.” So also,-—

Degree of Crime — (Homicide — Arson). — As the evil intended
is the measure of a man’s desert of punishment, and the wrong
inflicted on society is the measure of its right to punish him, and
‘there can be no punishment except where the two combine,’ —it

1 1 East P. (. 280; Roscoe Crim. Ev. & And see and compare The State v,

710 Stanton, 87 Coon. 421, 424; Common
2 Ante, § 328, wealth v. Adams, 114 Mass, 328,
. %1 Eaat P. C. 2565. T Ante, § 216,
" 4 Ante, § 330. " Ante, § 210,

& Ante, § 212 et seq.
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follows, that, if the offence is one in which there are degrees, like
felonious homicide, which is divided into murder and manslaugh-
ter, the guilt of the unintending doer must be assigned to the
higher or lower degree, according as his intent was more or less
intensely wrong.! And it is reasonable that, where there is no
low degree of a very aggravated offence, the law, leaning to
mercy, should refuse to recognize, as within it, some cases which
would be so regarded if there were a low degree. Thus, we have
seen that to shoot unlawfully, but not feloniously, at the poultry
of another, and thereby accidentally to kill a buman being, is
manslanghter ; to do the same thing with the felonious intent to
steal the poultry is murder2 Omn the other hand, if the charge
from the gun, instead of killing the man, set his house on fire, the
burning would be arson only when the intent was to steal ; while,
if the intent was simply to execute a civil trespass, no offence
would be committed.? the law having no low degree of arson.
But the distinction last mentioned is very technical; and pos-
sibly our American courts will not recognize it to its full
extent. '

§ 335. Offences requiring Spéctal Intent — The doctrine of the
transfer of the intent to the unintended act, discussed in this
chapter, is limited, like many others, in the acope of its applica-
tion. There are offences of the peculiar nature, that, only when
the doer intends some specific wrong, do they exist in law; not
being regarded as flowing merely from general malevolence.t Of
course, our present doctrine has no application to these offences,
Almost of the same sort are some acts which are neither eriminal
in themselves, nor criminal as proceeding from a corrupt mind,
but only when the specific intent is joined to the specific act.s
To these offences, also, the doctrine of this chapter does not
apply. ’

§ 336. Concluding Observations. -— In discussing the very delicate
and intricate topic of this chapter, the author has been obliged to
confine himself chiefly to general views, not descending much

1 Ante, § 821; The State v. Bmith, 32 4 See posat, § 342,

Maine, 869, § Fairlee ». People, 11 TIL. 1; Rex =

2 Ante, § 828; Eden Ienal Law, 8d Simmons, 1 Wils. 320; Rex », Webb, 1

ed. 227. W. BL 19; Réx v. Summer, 3 Salk. 194;

% Roscoe Crim Ev,272; 2 East P. C. People v. Griffin, 2 Barb. 427; Rex »,
1019, Scofleld, Cald. 397, 403,
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into their.special applications, Such descent would require more
space than can be spared. But they will practically aid the
practitioner nearly: as much as an ampler treatment could do;
because we have not sufficient adjudications for a profitable enter-
ing upon details, yet enough for the .ascertaining of the leading
principles. While most of these prineiples are established beyond
the chanee of overthrow, and all seem just, possibly some courts
may be induced to dlscard or modify some of them; as, for ex-
ample, to require the act performed toward the erime meant, to
have a natural tendency to produce the unintended result. . This
distinction would leave unimpaired the doctrine that an attempt
to murder a particular person, resulting in taking the life of
another, constitutes murder of the latter;! but, on the other
hand, where, in.an Irish case, a sailor on board .a ship went into
a part of it in which spirits were kept, and, while tapping a cask
to steal rum, aceidentally, and not meaning to burn the ship, got
his mateh in contact with the flowing liquor whereby a confla-
gration was ereated destroying the vessel, the majority of the
Irish Court of Crown Cases Reserved held that the offence was
not a statutory arson? This doctrine can hardly be deemed
gound in principle, when applied to offences not requiring a spe-
cific evil intent. The reasens for this have already been given.®
The Massachusetts court has held, that one does not commit
assault and battery in driving over a person, merely because his
speed exceeds what is allowed by a city ordinance But this
does not contravene any prior doctrine.

1 Ante, § 328 ; Washbarn ». The State,
25 Ohio State; 801 ; Fhe State v. Gilman,
60 Maine, 163; The State ». Dugan, 1
Houst. Crim. 568; The State ». Johnson,
7 Oregont, 210; The State v. Raymond,
‘11 Nev. 98. And see Reg. ». Bradshaw,
14 Cox C.C. 83; The State . Sloanaker,
1 Hougt. Crim. 82; The State v. Brown,
1 Houst. Crim. 539.

% Reg. v. Faulkner, 18 Cox C. C. 560,
Ir. Rep. 11 ©. L. 8, 19 Eng. Rep. b73.
The case mostly relied on by the ma-
jority, was the English one of Reg. ».
FPembliton, Law Rep. 2 C. C. 119, 12

Welch, 1 Q. B. D. 28, 13 Cox C. C. 121,
both for maliciong mischitf. But the
reader, in considering these cares, should
bear in mind {what the Irish Ju:iges
did not advert to), that the malice,iu
malicious mischicf, unlike arson, is gener-
ally held to.be special malice against the
owner particularly, and not geoeral mal-
jee. Yet perhaps a present English
statute . renders .this consideration there
unimportant. Vost, IL. § 936, 097,

5 Ante, § 327.

+ Commonwealth . Adams, 114 Mass
823.
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CHAPTER XXIL
MORE INTENTE THAN ONE OPERATING TOGETHER.

§ 837. Numerous Motives to one Act: - In the affairs of life, it
is seldom 2 man does any one thing prompted by one motive
alone, to accomplish one end. As, in the material world, all the
laws of nature are constantly operating together; so, in the world
of human existence, all the motiveg about a man are continually
exerting their power upon him. Not in either of these worlds do
the impulses come singly, and single results follow.

§ 838. The Law's Motives.— As & general truth, the criminal
law does not take within its cognizance all the motives of men,
but only particular ones within its jurisdiction, -—just as it does
not assume control over all their acts! And it is immaterial, in
a criminal ease, what motives may have operated on the mind of
the accused person, or what may have been inoperative, prowded
the law’s motives did of did not influence him. :

§ 339. Burplus Intents. — Suppose, then, a man has several in-
tents, and, in pursuance of them, together moving him, he does
what the law forbids. The rule here is, that, if there are
the intents necessary to constitute the offence, and intents
not necessary, the latter do not vitiate the former, which in
their consequences are the same a8 though they stood alone.?
Thus, —

§ 340, Demohshing House. — Under the English statutes aga.mst
demolishing - houses, if one object of a mob attacking a house is
to injure a person in it; yet, if another and even inferior object

1 Ante, § 10, 1L ) McPike, & Cush. 181; The State v
2 Rex v. Cox, Russ. & Ry. 862; Reg. Cocker, 3 Harring. Del. 554; The Gtiate

Cox C. C. 607 referred to in Reg. ».
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v. Hill, 2 Moody, 80; Rex v Batt, 6 Car.
& P. 329; Reg. v. Johnson, 11 Mod. 62;
Reg. v. Geach, 8 Car. & P. 499; Rex v
Hayward, 1 Russ. Crimes, 3d Eng. ed.
729, Ruse. & Ry. 78; Commonwealth .

v; Moore, 12 N, H. 42; Rex v. Davis, 1
Car. & P. 306; People v. Carmichael, 5
Mich. 10; Peopie ». Adwards, 5 Mich.
22; Reg. v. Hamp, 6 Cox C.C. 167. Sea
Reg 8 Doddudge, 8 Cox C. C. 885,
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is to demolish the house, the offence is committed in consequence
of this inferior intent.? So,—

Wounding to do Bodily Harm.— If one with the principal pur-
pose of robbing another, attacks him, and, to accomplish more
easily the robbery, wounds him with intent to do him grievous
bodily harm, the latter intent, though secondary to the former, is
within the statute on the latter subject.? The same rule applies
where the chief aim of the prisoner is to prevent his own lawful
apprehension. “If both intents existed, it was immaterial which
was the principal, and which the secondary one.” 3 Also,—

Obstructing Officer. — It will not excuse one for obstructing an
officer in his public duties, that the motive was the officer’s per-
sonal chastisement.? _

§ 341. Intending Ultimate Good — And when a man does the
forbidden thing, moved by the intent prohibited, it is of no avail
for him that he also intends an ultimate good. Thus,—

Obstructing, yet benefiting, 'Way, &c. — Repay Forgery, &c — On
an indictment for obstructing a navigable river, the defendant
cannot show, that in other respects, and on the whole, his act
worked an advantage to its navigation;® or, for obstructing a
road, that he opened a better one ;% or, for the nuisance of erect:
ing a wharf on public property, that the erection was beneficial
to the public;7 or, for uttering a forged bill, that he intended to
provide for its payment;® or, for passing a counterfeit banlk-
note, that he promised to take it back if it proved not to be
genuine.? .

Intent fairly deducible.— In these cases, the forbidden intent
must, of course, to establish the crime, be fairly deducible from
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 § 842. Crimes requiring more Intents than one.-— There are crimes

which require, for their constitution, the concurrence of two or
more separate intents ; as, an intent to do wrong in general, or
to do a particular wrong, with an ulterior purpose beyond.
Thus, — .

Larceny —- Burglary — (Two. Intents).—- In larceny, there must
be, first, an intent to trespass on another’s personal property;
secondly, this not being alone sufficient,! the further intent to
deprive the owner of his ownership therein must be added.? So
burglary consists of the intent, which must be executed, to break
in the night-time into a dwelling-house ; and the further concur-
rent intent, which may be executed or not, to commit therein
gome crime which in law is felony.? In these and other like
cases,* the particular or ulterior intent must be proved, in addi-
tion to the more general one, in order to make out the offence
and nothing will answer as a substitute. o

§ 843. Crimes requiring only General Evil Intent. — But aside
from what is thus special to exceptional offences, the rule is, that,
if & man intends to do what he i3 conscious the law, which every
one is conclusively presumed-to know,? forbids, there need be no
other evil intent.! As already stated,’ it is of no avail to him
that he means, &b the same time, an ultimate good.

§ 344, Homan Laws conflicting with Divine. — The highest ulti-
mate good which a man can have in view is obedience to the
Divine law, and the blessings flowing therefrom.” Yet even this,

ed. 729, Russ. & Ry. 78; Rex v. Bailey, Rnea. & Ry. £26; Reg. v. Morris, & Car.
Russ. & By. 1; Rex v. Williams, 1 East &P, 80,
P. C. 424; Reg. v. Sullivan, Car. & M. % Ante, § 204.

the facts and proofs.?®

" 1 Rex », Batt, 8 Car. & P. 320; Reg.
v. Howell, & Car. & P. 437 ; Rex v. Price,
b Car. & P. 510. .

% Reg. » Bowen, Car. & M. 149 ; Com-
monwealth v. Martin, 17 Mass. 359 ; Rex
v. Shadbolt, 5 Car. & P. 504,

" B Rex w» Gillow, 1 Moody, 85, 1

Lewin, 57. But see, as to the doctrine of |

the text, Rex » Willums, 1 Leach, 4th
ed. 529,
% United States v. Keen, 5 Mason, 453,
5 Rex ». Ward, 4 A. & E. 854, over-
ruling Rex ». Ruossell, 6 B. & C. 586.
And zes Reg. v Betts, 16 Q. B. 1022,
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1087: Rex » Watts, Moody & M. 281;
Works » Junction Raitread, 5 McLean,
425 ; Vol. IL. § 1272

§ Commonwealth ». Belding, 13 Met.
10; Vol. IT. § 1272,

T Respublica #. Caldwell, 1 Dall. 150.

8 Reg. » Hill, 2 Moody, 30.

% Perdue ». The State, 2 Humph. 444 ;
Vol IL § 598

1% Reg. v. Price, 9 Car. & P. 720; Rex
v. Boyce, 1 Moody, 29; Rex w» Holt, 7
Car. & I'. 518 ; Rex v, Price, 5 Car. & P,
510; Rex ¢ Jarvis, 2 Moody & R. 40
Rex v. Hayward, I Bgss. Crimes, 2d Eng

209 - & Walls ». The State, 7 Blackf. 572

1 Rex v Crump, 1 Car. & P. 658;
Rex r. Dickinson, Russ. & Ry, 420; Mc-
Daniel ». The State, 8 Sm. & M. 401

% Reg. » Godfrey, 8 Car. & F. 563;
Rex v. Wilkinson, Russ. & Ry. 470; The
State v. Hawkins, 8 Port. 461.

8 Rex o Tobbs, 2 East P. C. 513; 2
East P. C. 509, 514; J. Kel. 47; Anouy-
mona, Dualison, 22.

+ Rex ». Gnosil, 1 Car. & P, 304 ; Reg.
v. Byan, 2 Mocdy & R. 213; The State
v. Absence, 4 Port. 397 ; Rex ». Kelly, 1
Crawf. & Dix C. C. 188; Morgan v. The
Btete, 13 8m. & M. 242; Rex ». Shaw,

The State ». Presnell, 12 Ire. 103; For-
gythe v, The State, 6§ Ohio, 19; The State
r. Nixon, 18 Vt. 70; The State ». Hunter,
8 Blackf. 212; Shover v. The State, b
Eng. 259; Brittin ». The State, 5 Eng.
299; Reg. v. Johnzon, 11 Mod. 62; Rex
v. Jones, 2 B. & Ad. 611; Needham ».
The State, 1 Texas, 139; Reg. v. Tivey,
1 Car. & K. 74 ; Perdue v, The State, 2
Humph. 494 ; Reg. ». Price, 3 Per. & D.
421,11 A. & E. 727; Bex v. Fursey, 6
Car. & P.81; Kelly v. Commonwealth,

11 8. & R. 345;: Reg. v. Holroyd, 2 Moody .

& K. 339; The State v. Hart, 4 Ire. 246,
T Ante, § 341,
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to the eye of the human law, does. not justify one in dizobeying
the lower rule. Indeed, the tribunals, while they enforce the
human law, cannot admit that -it is counter to the divime ; for
thus they would acknowledge it to.be null! The stream cannot
rise higher than the fountain —no law of man can be superior to
the Source of all law, and the rule which emanates from his
presence. Before his word of command all things bow. . Stat-
utes, the judicial decisions of men, the usages .of ages, are but
rushes in the heavenly gale. A decision, therefore, that a legis-
lative act is contrary to the law of God, would be equivalent to
holding it void. And a court, that felt itself bound by a statute,
could not permit a defendant to show, that he deemed it in con-
flict with God’s law ; because this would be equivalent to receiv-
ing from him a plea of ignorance of the law of ‘the land, which,
we have seen? is not permitted. Therefore a man cannot make
the defence in court, that there is a higher law than the one. there
administered forbidding him to obey the law of the court? fur-
ther than it may tend to shake the legal validity of the latter.
Upen this point, Baron Hume observes, * the practice of all coun-
tries is agreed.”* The rule lies necessarily at the. foundation of
all jurisprudence ; yet, necessary though it is, it has shed the
innocent blood of almost all the host of martyrs who have laid
down their lives for conscience’ sake.

§ 845. Evil Intent Indispensable. — This chapter does not teach,
that there may be a crime without a eriminal intent. - While the
intent need not necessarily be to do the specrﬁc wrong, it must be
in some way evil. Even,—

Statutory Ofiences. — In statutory offences, there must be an
evil intent, though the statute is silent on the subject. It is to
be so construed in connection with the common law, which re-
quires such intent in every crime, as to add, in favor of a defend-
ant.? this provision.! A good iltustration of this common doctrine is
the interpretation given the English statute 12 Geo. 8, c. 48, § 1,
which made it felony to write any matter or thing liable to stamp
duty upon paper on which had previously been written some

1 And see Bishop First Book, § 87 et 145; United Stales . Reynolds, 1 Utah,
8eq. 226; ante, § 169, note.
2 Ante, § 204 1 1 Hume Crim. Law, 24 ed. 256.
% Bpecht v, Commonwealth, 8 Barr, 5 Btat, Crimes, § 239, 240
812; Beymolds v. United States, 8 U. S. & And gee Crim. Proced. I. § 621-524,
623-630.
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other matter so liable, before the paper had been again stamped,
but made no mention whether the intent need be frandulent or
otherwise. Yet it was ruled by Abinger, C. B., that the offenca
is not committed unless the intent is fraudulent.! Still, —
Iutent to Disobey. — Where a man knows? all the facts, being
presumed to know also the law, if by interpretation of the statute
no special evil intent is necessary, as not under all statutes there
is,? it is, as already intimated,! sufficient that he simply intends
to do the thing which the statute forbids® A will to disobey

a legislative command, or otherwise to violate the law, is always,
in legal contemplation, evil,® however it may be in theology or

morals.” What in common langunage is termed a good motive,
or honest belief in the right to de the thing, is of no avail with
the courts.® Nor can one excuse himself by showing that he did

it in sport.?.

"1 Reg. v. Allday, 8 Car. & P.138. And

‘see Stat. Crimes, § 132, 240, 351-362; -

Sasser », The State, 18 Ohio, 4563, 483,
484; Reg. ». Philpotts, 1 Car. & K. I12;

‘United States ». Kirby, 7 Wal. 482;

Richardson » The State, & Texas Ap.
470; Elliott ». Herz, 29 Mich. 202; Wad-
delt v, The State, 37 Texas, 854; Christ-
jan ». The State, 37 Texas, 475 ;- Hilliard
v. The State, 37 Texas 358 ; White v
The State, 44 Aln. 409; Core v, James,
Law Rep. 7 Q. B. 135; Horan v The
State, T Texas Ap. 183, 188, 192; Vaughn
v. The State, 3 Coldw. 102; Watson »
Hall, 46 Conn. 204; Gault ». Wallis, 53

Ga. 675; The State v, Peckard, § Harring, -

Del. 500
% The State v. Malorey, 12 R. 1. 261,
* Crim. Proced. I § 622, 523.

4 Ante, § 343, 844 )

5 The State ». Gould, 40 Town, B72;
Rex v, Ogden, 6 Car. & P, 631 ; Fiedler ».
Darrin, 50 N. Y. 437; People » Adame,
16 Hun, 549; Hill ». The State, 82" Ala.
168; Halated » The Btate, 12 Vroom,
662 ; United States v. Smith, 2 Mason,
143; The State v. Hollyway, 41 Iowa,

8 Reg. v. Walker, Law Rep. 10 Q. B.
855, 18 Cox C. C. %4; United States w
Evans, 1 Cranch C. C. 149, - :

i Wayman v. Commonwealth, 14 Bush,
460; Stage Horse Cases, 156 Abb. Fr.
w. 8. 51,

" & Tnited States v. Anthony, 11 Blatch.
200; Minor ». Happersett, 53 Misso. 58,
# Hill v. The State, 63 Ga. 6578,
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