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2 EXECUTIVE SUMMARY

“If the competing demands of justice and efficiency are to be satisfactorily reconciled, there must be
willingness on the part of alf the co-operative participants to change, to some cxtent, the ways in
which they have traditionally catried out their respective functions.” (Martin Committee )

2.1 INTRODUCTION

We were asked to conduct a review of the Canadian Military Prosecution Service (CMPS) in order to identify
those factors within its purview that contribute to delay in the military justice system and to make
recommendations about what the Service could do to reduce those delays.

We conducted a total of 46 interviews, examined Courts Martial files, reviewed applicable legislation, and
looked at policies and data available to us. In addition to Ontario, we chose to compare the CMPS with the
Public Prosecution Service of Canada in Nunavut and with the Ministry of the Attorney General of New
Brunswick where a “charge approval™ system is in effect.

As instructed by the Director of Military Prosecutions {DMP), we focused our teview on that stage of the
overall process where the cases rest primatily in the hands of the military prosecutors, namely, from referral of
the charges for disposition unti] prefettal for Conrt Martial. We quickly catne to the conclusion, however, that
the delays are system-wide and any improvements at one stage will have limited effect unless changes also take
place throughout the system, starting with the investigaton until the final disposition of the case at Court
Martisl. The CMP35 plays an impottant role at the other stages, as well, and our review therefore ended up
being somewhat broader than originally anticipated.

" We found that the delays in the Court Martial tier of the Milieary Justice System ate so severe that the very
putpaose of having a separate military justice system is threatened. Nothing less than a “sea change” in
approaches, policies, and procedures on the part of all participants is required to correct this. However, it is
not an imposstble task. Fortunately, the number of cases is small, most of the offences dealt with are not of
the tnost serious nature and there are adequate resources within the system to make it work much better.
Unlike the civilizn justice systems that have had to deal with increasing caseloads with limited resources, the
challenges for the Court Martial system come from within,

22 NUMBER AND NATURE OF COURT MARTIAL CASES

The number of Couris Martial cases in Canada is surptisingly small. From Aprl 1, 2007 to March 31, 2008,
there were only 78 Coutts Macrtial held. In the seven previous fiscal years starting Apsil 1, 2000 and ending
March 31, 2007, there were, on average, 62 Covorts Martial per year. The numbers are small becanse the vast
majotity of breaches of military discipline are dealt with by Summary Trials.

This means that the four military judges deait with, on average, 20 Courts Martial each in 2007-08, while the
nine Regional Military Prosecutors (RMP's) each handled, on average, 9 cases that proceeded to Coutt Martial

Of the 82 Coutts Martial cases heard in calendar year 2007, 52 (64%) resulted in pleas of guilty and/or
withdrawal of charges. This means that on average, each judge dealt with 7 fully contested trials in 2007, while

1 Report of the Attorney General's Advisory Committee on Charge Screening, Disclosure and Resolution Discussions,
1993, Cueen’s Printet for Ontado
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each RMP dealt with only three. We acknowledge that Court Martial cases are very different from criminal
cases in the civilian system. However, looking at oumbers alone, the average civilian system judge and
prosecutor deal with much greater case loads.

Delays in the civilian justice systems are often attributed to the lack of adequate judicial and prosecutorial
resources to deal with the huge volumes of cases. We have concluded that lack of resources is not a
contributing factor to Court Martial delays, Sone of the people we spoke to even suggested that the system is
over-resourced. Without going that fat, we believe that delays are caused by the policies and practices
employed in the system rather than by any lack of resoutces.

On the surface, most of the offences under the Code of Service Discipline appeared quite minor in nature.
There were some setious offences, inchuding drug trafficking, sexual assault, assault with 2 weapon, significant
frauds and possession of child pornography. With those notable exceptions, most of the charpes wese of the
type that would be dealt with by “diversion” in the civilian justice system or would be allocated a couple of
hours of court time if they proceeded to trial. Of the 82 cases that were dealt with by Court Martial in 2007,
only 7 (8.5%) resulted in sentences involving any actual imptisonment or detention.

We appreciate that 2 charge that may seem minor in the civilian world can have setious consequences with
respect to discipline, morale, and collective safety in the military. We conducted our review with that
perspective in mind. Good examples to illustrate the point aze the case of the soldier who feigns illness and
refuses to take his tan on watch while his unit is in theatre, and that of the soldier responsible for guiding
helicoptets landing on ships who is found in possession of 2 small amount of matihuana. The “public
interest” aspect in prosecuting such infractions is clearly much greater when they artise in the military context.

23 THE OBJECTIVE OF A SEPARATE MILITARY JUSTICE SYSTEM

The objective of a separate military justice system was described by the Supreme Court of Canadsa in _the
often-quoted passage from the case of Regina w. Generenxg

The puspose of 2 separate system of military tribunals is to allow the anned forces to deal with matters that
pertain dirsctly to the discipline, cfficiency and morale of the military of the military. The safety and well-being
of Canadians depends considerabiy on the willingness and readiness of a force of men and women to defend
against threats (o the nation’s security, To maintain the atmed forces in a state of readiness, the military must be
in a position to enforce internal discipline effectively and efficiently. Breaches of military discipline must be
dealt with apeedily and, frequently, punished more severely than would be the case if a civilian engaged in such
conduct. As a result, the military has its own Code of Secvige Discipline to allow it to meet its particylar
disciplinary needs.

Tt is cleat that the military justice system is intended to deal with breaches of discipline in an efficient and
speedy manner. Its very existence is premised on its ability to deal with them more expeditiously than can be
expected of the civilian justice system that has broader, societal goals.

What does “speedy” mean? We spoke 10 those zesponsible for enforcing discipline, the commanding officers,
to obrain their views about what they expect from the military justice system in terms of efficiency in order to
do their jobs. The consensus seems to be that most charges of breach of discipline should be dealt with by the
justice systemm within approximately six months of the incident if enforcement of discipline is to be effective.
After that, the formal mulitary justice system becomes largely irrelevant, or worse, even counterproductive.

* R vs. Genereus, (1992) 710 C.C.C. (3d) 1 a1 p.25,3.C.C.
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We were left with the impressicn that Commanding Officers have become detached from the Courts Martial
system. The process takes so long that it has become irrelevant to them for the enforcement of discipline. By
the time a trial is completed, the membess who wete in the Unit when the offence occurred are no longer
there and do not see the consequences to the accused of his/her conduct.

We beard that accused persons are electing to be tried by Court Martial in the expectation that it will take so
long to complete that the case against them will eventually be lost. Another reason for the election is the
perception that Courts Martial result in less severe sentences than at Swmmary Trials. Although it is hard for
us to understand why so many disciplinary offences are electable, we decided not to examine that question in
light of the conclusions of former Chief Justice Lamer in his review of the military justice system in 2003.

We belicve that it is reasonable to expect a propetly finctioning Court Martial system to take no longer than
six months to deal with the “typical” disciplinary cases. Obviously, complex cases like manslaughter, major
sexual assaults, drug trafficking and large frauds will require considerably mote time and those tesponsible for
enforcing military discipline would accept that. The civilian jurisdictions, like Ontario, are able to accomplish
this timeline because of the latge number of cases, 75%, that are resolved without wials. In some of the
efficient civilian jurisdictions, even contested trials can be held within six months of the date of the offences,

24 EXTENT OF THE DELAY

For Courts Martial completed in calendar yeat 2007, the mean time from the date of the offence to final
disposition was 593 days (19.45 months}*. ‘The average from April 1, 2006 ro March 31, 2007 was 650 days
{21 months). This is mote than three times longet than the 6 months delay that Commanding Officers say
they can accept and still enforce discipline, ‘The situation has not changed over the last 8 years. It is not
surprising, then, that 24-Commanders and 17 CWQ/CPO1's interviewed in a survey conducted by the Judge
Advocate Genetal from Januacy to March 2007 expressed dissatisfaction with delays in the Court Martial
system.® This was confirmed by the Commanders with whom we spoke.

Rather than providing a sepatate speedier forum for dealing with breaches of military discipline as intended,
the Coust Martial system is, in fact, slower in disposing of cases than the civilian system. Ironically, a serious
argument could be made that, if timeliness is the most important consideration, all charges presently faid
undet the Code of Service Discipline that are based on alleged Criminal Code or other Fedetal act offences
should be dealt with in the dvilian ctiminal justice systems.s We are not recommending that be done; but we
use it to illustrate the extent of the problem.

25 STAGES OF THE COURT MARTIAL PROCESS

Cases destined to be dealt with by Court Martial pass through several stages and many hands in the overall
process. They are:

¢  The Investigation stage, from the time of the incident to the laying of the charge. The investigating
authotities, that is, either the Unit investigators, regular Military Police or the National Investigation
Service (NIS) of the Military Police play the central role at this stage.

»  The Chain of Command stage, from the time the charge is laid until it is referred to the DMP. The
Commanding Officets, Referral Authorities, and their legal advisors control this stage.

+ In order to calculate “mean” dme we excluded all cases where the delay was more than 3 years.
5 Annual Report of the Judge Advocate General 2006-2007
& Cutrently by CF policy, impaired driving and domestic violence cases are dealt with in the civilian justice system

even though they involve military personncl and were comsmitted o military propesty.
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s The Prosecutors' stage, from the time of referral until the chatge is preferred for Court Martial The
prasecutors are in charge of the case during this stage.

s The Court Mattia! stage, from preferral of the charge until final disposition. The Military Judges and the
Court Martial Administratot ate involved at this stage.

We learned that there are excessive delays at each of the above stages. Furthermore, failure to deal with cases
expeditiously at one step in the process contributes to delay at the other steps.

We have tried to determine why a well-resourced system is scemingly unable to deal with a relatively simall
volume of cases in a timely manner, particulagly when efficiency is such an important objective. There arc

multiple reasons, but a few things stood out:

e The vatious participants or “players” in the system generally carry out their individual responsibilities as if
overal delay was not a problem. Despite the delays, they do not act with a sense of argency. For example,
the Military Police may spend months investigating a simple bar fight, tracking down every witness and
videotaping all statements. The Chain of Command may sit on files for a long time before referring them
to the DMP. The prosecutors prepare lengthy written legal opinions for their superiors justifying their
dedisions whether to proceed or not to proceed with a case. The military judges will spend two days on a
sentencing matter, even where there is a joint submission. While such expenditures of titne would be
acceptable in an ideal world, they simply cannot be afforded if the objective of swift justice is a prority.

o The participants are very “risk-adverse”. They feel they must do their wotk very thoroughly, even if it
takes a long time. They are unwilling or afraid to “cut any corners”, even if such a meticulous approach
contrbuites to overall delay.

o Many of the participants, including investigitors, prosecutors, defence counsel and some military judges,
ate relatively inexperienced and have difficulty making quick decisions.

e Since the reorganization of the military justice system in 1998, there has been = great emphasis on the
independence of each branch. Pressure by one branch on another branch to speed up the process is
resisted and seen as an interference with independence.

e 'The Charter of Rights places emphasis on the rights of individuals, rather than the interests of the CF as a
whole, and legal procedutes have become more complex and lenpthy.

¢ ‘The Chain of Command is not as engaged in the Court Martial process as they are with the Summary
Trals and the impetus for change is not coming from therm. Once the NIS and the Military Prosecuters
get involved, the Commanders generally consider the matters 1o be out of their hands.

Reducing the time that it takes to dea) with even the most simple of cases from approximately 20 months to
approximately 6 months, will require & dramatic change in approach. The timeline Chart, attached 1o this
Executive Summaty and as Appendix “E”, fllustrates that point. Reducing or even completely eliminating
delay at any one stage will not accomplish this. In order to meet that target, a holistic approach is required,
with all participants changing the way they traditionally do business.

26 REFERRAL TO PREFERRAL STAGE (PROSECUTORS' STAGE)
The petiod from the sending of charges by the Referral Authority to the DMP for “disposition” until she

prefers them for Court Martial accounts for approximately 15-20 % of the total delay from incident to
completion of Court Martial. In 2006-2007, this stage took an average of 103 days to complete, and, ina
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sample of 10 rypical cases for 2007-08, it took 92 days. Needless to say, this ime conuibutes substantially to
averall delays in the system and in our opinion is much too long,

Duting this stage, the RMP's conduct “post-charge” teviews of cases to determine whether they should
proceed to Court Martial, draft charges if the cases are proceeding, and prepare “will-say” summaties of
witnesses' evidence to disclase to the defence. They may require additional informaton from the investigating
authority in order to make their decision whether to proceed. The standard applied by the RMP is that there
must exist, on the evidence, 2 reasonable prospect of conviction and that it is in the public interest to procecd.

We found that there are many reasons why post-charge review takes so long. They are referred to throughout
the report and include the following:

» Postcharge review is made more difficult by the delays that have occurred earlier in the process, starting
from the date of the offence and continuing to the time of the review itself. Time is wasted trying to
locate some investigation files, investigators, and witnesses;

¢ Most RMP's have not been in their positions for very long and particularly lack the coutt experience that
makes it easy for a seasoned prosecutor to quickly agsess a file;

¢ Some investigations, particularly unit investigations and those conducted by regular members of the
Military Police, are not of the quality required for Courts Martiak;

* RMP's have probiems obtaining follow-up to their requests for additional information or investigation;

¢ Deputy Judge Advocates (DJA's) have not adequately considered what is required for Courts Martial
when giving legal advice to investigators and the chain of command.

¢ The reviews conducted by the RMIs are exceedingly detailed. They ate very “risk adverse” and attempt
to plug every possible hole in the investipations,

e RMP's have been required to write lengthy, time-consuming legal memorandaz to their superiors on every
case justifying their decisions. 7 This is sometimes followed by additional questions from their superiors.

»  Certain policies and practices of the CMPS have not promoted timely and confident decision-making by
the RMP’s. There has been insufficient delegation of authority to the RMP’s 1o make prosecutorial
decisions on files.

» Time is taken up preparing “will-say” statements of witnesses that must, by Regulation, be disclosed to
defence counsel,

The DMP has set a target of 60 days for the completion of post-charge reviews and closely monitors
compliance with that timeline. Considering the above statistics, it appears that this target is often not met.

In the civilian justice systetn, post-chatpe review is conducted by prosecutors much differently. Rather than
taking days, in most cases it takes a matter of minutes. Unlike the CMPS, prosecutors seldom interview
witnesses during this stage and complete a standard form tather than drafting a legal opinion. A prosecutor’s
decision is usually not reviewed by a supesior.

7 During the course of our Review there was a DMP policy shift in this area involving devolution of some
decision making to the RMP's
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There are reasons why post-charge reviews can be done more quickly in the civilian system. One of them is
that the quality of police investigations is mote consistent than in the military justice system. Nevertheless, we
believe that even the CMPS tacpet of 60 days is far toc long. If the overall goal is to complete most cases
within & months, the system simply cannot afford to have prosecutors take up one third of that time deciding
whether charges that have already been laid and referred should proceed to Court Martial.

We have made 2 number of recommendations in our Repott for procedural changes to address these issues,
including:

¢ Instituting a “pre-charge approval” system for those NIS-investigated cases that can only be tried by
Courts Martial, and eliminating the formal post-charge review of those cases;

»  For the other categories of cases (accused or Commanding Officer elections to proceed by Court Martial),
the post-charge review would continue. However, the depth of the review should be proportional to the
seriousness of the matters and should generally be less detailed than at present;

e Imposing strict tmelines on the investigating authorities for providing follow-up information to the
RMP's;

¢ Delegating even more authority to the RMP's for the decision whether to prefer chazges to court martial;

» Eliminating the need for RMP's to submit legal memoranda to their superiors justifying their decisions,
except in special circumstances;

» Forwarding the complete investigation file to the RMP's as soon as 2 Commanding Officer decides to
proceed to Court Martial,

We have aleo made 2 number of recommendations in Chapter 8 addressing the relative inexperience of
prosecutors which we believe is a factor contributing to delays at this and other stages of the total process:

» ‘Thereis a need to recognize that prosecution is a specialty in the legal profession and it is ot reasonable
to expect that the work can be done effectively and efficiently by military lawyers who are “generalists™

s The initial appointment to the position of RMP should be for 2 minimum of 5 yeats. After that, RMP's
should be permitted to remain in the position as long as they wish if their petformance is satisfactory,

«  The development of a corps of highly cxperienced military lawyers whao specialize in htigation, whether as
prosecutors or defence counsel should be encouraged;

» Armangements should be made with civilian prosecution services to allow neﬁvly appointed RMP's the
oppottunity to do work in placements with those services as a way of getting court experience;

s There should be more opportunities for junior RMP's to act as co-counsel at trials with senior military
prosecutors including with the Reservists;

s  The Appeals’' Counsel (DMP-4) in the CMPS should be made responsible for the ce-ordination of a
continuing cducation program for all RMP's, as well as being tesponsible for distributing information
about recent court decisions and other developments in the law to all RMP's on 2 regular basis.

In Chapter 9 we make recommendations about organizational changes in the CMPS that we feel will
strengthen the Service. We believe that, generally, the problem in the CMP5 that contributes to delays is the
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lack of senior experienced litigators as opposed to a shortage of prosecutors. We recommend, therefore, that
two new Licutenant Colenel positions be allocated to the CMPS. One would be based in Western Canada,
and the other (bilingual) in the East/Atlantic Region. Importantly, we want to emphasise that they would
replace existing RMP positions in those Regions rather than adding to the total complement of prosecators.
The current Lieutenant Colonel position, which should also be bilingual, would remain in the Central Region.
The matn responsibilities of the three Lieutenant Colonels would be to act as “senior litigators”, conducting
trials on a regular basis, providing advice to the police on major investigations and mentoring juniot RMP's.
The Lieutenant Colonel in the Central Region (DDMP) would also teplace the DMP in her absence.

We believe that the passibility of promotion to the three Lieutenant Colonel positions would also provide the
incentive for RMP's to remain in the CMPS and to become experienced “careet” prosecutors.

2.7 INVESTIGATION STAGE

The investigation of cases ending up in Courts Martial may be conducted by either the units themnselves,
reguiar members of the Military Police, or the NIS. Delays at this stage, as well as the inconsistent quality of
the investigations, are major problems for the entire system. This subject would merit a separate study; but we
felt we must at least refet to it in our Review, as it impacts greatly on the work of prosecutors.

In our analysis of the “mean” timelines for 10 “typical” Court Martial cases in 2007-08, we found that it took
approximately 136 days from the date of the incident to the laying of charges (the average time in 2006-07 was
236 days). This amount of delay should be of great concern to everyone, since 2 good part of the target total
time pediod of 6 months to deal with most cases from incident to fina! disposition is used up during this initial

stage.

Police supertiors and legﬂ 2dvisors, including DJA's and RMP's, play a role leading up to the laying of charges.
We found that further data is needed, therefore, to identify exactly what the reasons for delays are during this
stage.

In Chapter 4 we make a number of findings shout investigations. Most of the problems we heard about apply
more to the unit and MP investigations and less to the NIS, which is considered to be 2 maturing, but .
generally competent, organization. The problems include:

* Investigations don't measure up to Court Martial standards, Prosecutors feel they have to re-do some
investigations.

Investigators are inexperienced and there is a large turnover;

The length of investigations is disptoportionate to the seriousness and complexity of the cases;

There is 2 lack of focus on the essential elements that have to be proven at Courts Martial;

Thete is indiscriminate video-taping of virtually all witnesses’ statements;

Investigation reports are unwieldy and confusing; .
Prosecutors have difficulty tracking down investigators and witnesses and receiving timely responses to
their requests,

We recognize that there is 4 unique feature in the military justice system that makes addressing the problems
of investigations particularly challenging. That is, most disciplinaty offences proceed by Sutmrnaty Trials with
very flexible rules of evidence. Investigators usually do not kaow, until the investigation is completed and the
accused is charged and elects, whether the case will be proceeding to a Court Martial with very strict mules of
evidence. A different investigation may be tequired depending on which tribunal will try the case.

We have made 2 number of recommendations, including the following that we feel could help address some
of the problems:
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e A time standard or target of one month should be established for the completion of investigations in
straightforward cases. This applies to investigations conducted by the Units, regular Military Police
officers, and the NIS,

s+ Al investigators and DJA's who provide advice on the files should receive additional training on the
essential elements of offences and the type of evidence that is required for Courts Martial.

o When an accused elects to proceed by Court Martial, the DJA's and investigators should give the case
special attention. They should make sure that the investigation is complete and that that all the essential
elements of the offence can be established at 2 Court Martial. They shouid do this pro-actively without
waiting for the RMPs' to make the requests.

o As fo0n as 4 decision is made by a Commanding Officer to send a case to a Referral Authority, the
process of transmitting the complete investigation file to the RMP’s in the Region must begin
immediately.

» It must be understood by everyone that RMP's cannot wait indefinitely for the investigation of
outstanding matters to be completed and that they have the discretion not to proceed with cases which
they believe have taken too long to bring to Court Martial

o A new Service-level Agreement between the CMPS and the NIS dealing with the issues between the two
organizations ought to be ncgotiated and signed as soon as possible.

e Consideration should be given to the appointment of staff in the Military Police, including at the branches
of the NIS, to act as “Coutt Liaison Officers”. These officers would carry out similar duties to those
petformed by Coutt Liaison Officers in the civilian police forces.

28 CHAIN OF COMMAND STAGE {CHARGE TO PREFERRAL)

'['he Chain of Command is responsible for discipline and it follows that they have a legitimate and important
tole to play in making decisions or recommendations regarding Court Martial cases. The problem is that the
procedure currently followed for their input adds substantially to the overall delay in the completion of those
cases. In the sample of 10 typical Court Martial cases dealt with in 2007-08, the cases were in the hands of the
Chain of Command for 78 days from “charge laid to referral to the DMP for dispositon”. During that tme,
little else happens to advance the cases towards completion and we believe that the system cannot afford this
extent of delay.

We found that the cases sometimes pass through too many different officials dusing this stage and too many
legal opinions are requested. We deal with this in Chapter 5 and make several reccommendations including: :

o Tn most cases, there should be only one written legal opinion before referral. The opinion should be
prepared by either the DJA's, for the membets of the Units responsible for laying charges, or by the
RMP's for the NIS. These opinions should deal with the sufficiency of evidence, applying the “reasonable
prospect of conviction™ standard, the charges to be laid, and the “public interest™. In deciding whether to
proceed, the Commanding Officers should not be requited 1o seek another opinion and should normally
act on those initial opinions, The Refertal Authorities should do the same when considering their
recommendations to the DMP.

We suggest that a time limit needs to be established for input from the Chain of Command and we
recomtnend:

e 'That the standard time period for Commanding Officers to make their decisions whether to proceed with
cases aftcr charges have been laid should be two weeks. If they decide to proceed, they should send 2
request for prosecution directly to the DMP and forwusd copies of all documentation to the Referral
Authorities. The Referral Authorities should have two weeks o forward their recommendations, if any, to
the DMP. If the DMP does not hear from the Referral authorities within that timeframe, she may assume
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they have nething to add to the positions already taken by the Commanding Officers

We believe that it is important for Commanding Officers to have some say in the sentences that are imposed
in Court Martial cases since they are most aware of the impact of the offences on the units. We have made
tecommendations in this report calling for the greater use of resolution discussions berween counsel and for
procedural changes that would allow for pleas of guilty at the carliest opportunity. We have recommended,
therefore, that:

* When cases are sent to the DMP for prosecution, the Commaading Officers indicate theit views on the
approptiate sentence that should be imposed for the offence if the accused pleads guilty or is adjudged
guilty after a Court Martial teial. Those opinions should be taken into consideration by the RMP's; but
would not be bindiag on them.

29 PREFERRAL TO COMPLETION STAGE (COURT STAGE)

We learned how cases are dealt with following the preferral of charges and it became obvious that reforms are
needed at that final stage if overall delays are to be addressed. For the typical case dealt with by Court Martial
in 2007-08, there was a total delay of 196 days (6.5 months) from the date when the chatge was prefeered to
when the Court Martial was commenced. From the laying of charges it was 373 days.

We found that, with the exception of some recent initiatives on the part of the Chief Military Judge, modem
case management techniques now widely used in the civilian criminat justice systems in Canada and elsewhere
have generally not been applied to the Court Martial system. For example, there is little case-differentiation in
the scheduling of trials with Standing Courts Martial routinely set to last one week, even when the allegations
are relatively minor and the issues not complex. Similarly, we leacned that it is not unusual for sentencing
hearings to take two days, even when there are joint submissions. While such generous allocations of coust
time may be ideal, they can hardly be afforded in a system seemingly incapable of meeting its principal
objective of providing swift justice in order to enforce military discipline,

In Chapter 7, we make recommendations that we believe could speed up the process afier the preferral of
charges. They are based on the findings of various studies dealing with delays in the civilian justice system and
of out own experience working as prosecutors in Ontatio, particularly following the Askoy “crisis™

Some feel that an obstacle to the wider use of case-management approaches is the fact that there is not a
permanent court in the military justice system. We believe that any problems that igsue may have caused
should largely be remaved if Bill C-45 is passed. If that takes place, court Rules of Practice should be
formulated dealing with matters such as notice for Charter applications, mandatory Judicial Pre-trial
Conferences, and eatlier opportunities for entering guilty pleas.

Experience bas shown that co-operation between all of the parties is essential for the effident operation of
the system. We have recommended, therefore, that 2 Case Management Committee be established that meers
on # regular basis and is made up of all of the key participants in the military justice system. In keeping with
this same apptoach, we suggest that a special effort be made by the leadership of the CMPS and DCS to
place less emphasis on traditional adversarialism and more emphasis on co-opetative case management,

Accurate statistics are key to understanding exactly what is going on and whete to focus initiatives. Despite
the relatively small caseload, we had difficulty at this stage finding the data required and we make
recommendations about keeping management information.

We believe that a target should be established to have Courts Martial commence within 3 months of preferral
for ordinary cases and compliance with this standard should be consistently monitored.
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Inefficient trial scheduling s cleasly a problem. We recommend that the practice of routinely scheduling one
week for each Standing Court Martial and two weeks for Disciplinary Courts Martial should be discontinued.
The amount of time scheduled for trials should depend on the complexity of the cases, the issues identified by
counsel and the time estimate given at Judicial Pre-trial Conferences. To help address this, we tecommend the
creation of the position of “Trial Co-ordinator” based on the positive experience of that initative in Ontario,
We feel that the practice, recently launched by the Chief Military Judge, of having the judge who travels to 2
location deal with more than one case is excellent and should become the norm. In fact, we suggest that
whenever a judge visits 2 location, he or she should also have all the pending cases ftom that locaton listed in
court “to be spoken 10”.

We found that 64% of all cases are resolved without trial on the date set for the hearing. However, that is too
late, and, fot the efficient functioning of the courts, those resolutions muat take place eaclier. We recommend
that procedures be put in place to provide an eatly opportunity for pleas of guilty to be entered before trial
dates ate set. Consideration should be given to deal with the pleas more often from the courtroom in
Gatineas, Quebee, with the proceedings broadcast by video to the accused’s Uit in another part of Canada.

We Feel that more efficient use, aided by technology, could be made of the Gatineau facility where all of the
Judges are located. The traditional practice of holding Courts Martial at the physical location of the Units no

longer has much meaning because of the delays. Commanding Officers should be given some say concerning
the importance of holding the Coutt Martial at the location of their Unit in individual cases.

We found that the Court Martial hearings themselves could be streamlined, We recommend that, in the effort
to reduce overall delays, sentencing hearings be made shorter and more efficient. Finally, we recommend that
a review be condacted of the Military Evidence Act (Military Rules of Evidence) with the view to simplifying
the methods for proving certain elements of offences without unduly infringing on the fundamental rights of

accused persons.
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