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CHAPTER XXVIL

ASSAULTS—KIDNAPPING—0BSTRUCTING OFFICERS AND
OTITERS IN THE EXECUTION OF THEIR DUTY.

ArTICcLE 309.
ASSATULT AND BATTERY AND ASSAULT DEFINED.

[AN ASSAULT is

(a) *an attempt unlawfully to apply any, the least,
actnal *force to the person of another directly or indi-
rectly ; :

(v.) the act of using a gesture towards another giving
him reasonable grounds to believe that the person using
that gesture mcant to apply such aciual force to his
person as aforesaid ; -

(¢.) the act of depriving another of his liberty,

in either case without the consent of the person as-
saulted, or with such consent if it is obtained by fraud.

A battery is an assault whereby any, the least, actual
force is actually applied to the person of another, or to
the dress worn by him, directly or indirectly.

Provided that such acts as are reasonably necessary for
the common intercourse of life, are not assaults or batter-

1 Thpaft Code, gy, 203-206.

8. D, Art, 241,

% [Hae Artiele 52 for a definition of an atiempt,

41 Rusa. Cr. (5th ed.) 956; 1 Hawk. P. C, 100. A most elaborate definition of *' Forea ” is
given in the Indinn Penal Code, . 857, a# the foundsiion for a definition of ngsanlt, s. 351,
The definition is wlwost more mathematical than legal. It hegins thus: ™ A person is
aaid to use foree toanother if he eanses motion, chango of motion, or cessution of motion
to that other,” &e., &e. It ig itnpossible not to ask why, if force iz to be defined, motion
should be left undefined. It is, I think, hardly too great a demand on the candour of a
reader to suppose that ha will soe that a man who withdraws o chair on whioh a person
18 about to sit dows, canaing him thereby to fall to the ground: or who whips a horse on
which he is gitting, and so makea him run away with hLis rider; or who hreaks a hole in

icein frout of a skater, und o eausecs him to fall into the water—"' applies aotual forea to
his person indireetly.”] R. v. Harmer, 17T. C. Q. B, 855; Ex parte Fudue, 2 L, N, 384
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[ries if they are done for the purpose of such intercourse
only and with no greater force than the occasion requires.
No mere words ¢an in any case amount to an assan]t.

Tilustratigns,
The following ure cases of
(1} * A cut By dress whilst 13 i woarin
intending to touch auy part of B's peruon.
(2) * A gats a dog at B, whicl bites B.

(&) * A man professing to act gg g tnedical advi
a girl to allow him to undress her, by Ialsely
for medical reagong to do ag,

4.} * A toucheg B, a ba
quieseing in ignorance of the nature of the act.

(5.) * A indieces B 1o rermit him to haye connection with her, by pro.
tending to be her husbandg,

The following

asgaule ang battery ;—

i it, but without tozching or

ser fraudulently induces
alleging that it jg necessary

y of vight, in g grosaly indecant manner, B ae-

Are cases of agyy
{6.) ® A sirikes ot B with a sti

(7D A aimg g pisto] at B which A knows i not loaded, but wiich B
beliaves 1o be loadead,

In the following

ult withont Lattery s—
vk without hitling himn,

CASOS No assault or hattary

aud on B, 10 attryet his atte
) 4, falling down, catehe

(10) A crowd of people, going inte g theatre, push ang are ynshed
agaiust each other, ]

(11} *A apnd B ig

{s committed .—
ntion,
9 holit of B to save himself,

& hoatile manner stand

in front of g horses and
earriage and detain him.

(12.) ® A, with intent to cange guch collision, opeus a railway switch
¥heroby two traing comes into ¢

Q

llision, occadioning keverg injury to a
Petgon on one of the traing,

_—
Y[R v, Day, 1 Cox, . O, 207,

*1 Ruse. Cr. 538, €ives several cuseg of this sort,

'Ry Rosineki, 1 Rusw, Cr, 950
8. v Lock, 1, BR2ICC R
‘R Williams, 80, & p, 288,

*1 Hawk. P, (. 110,

TR, George, § Q. & P. 483)

Ie the case or R v. Cronaa, 21 17, C. 0P 1% s
pirtol loaded with powar and wadd

ing waa disohurged at tho person asganl b,
‘R, MeEligut and Meyers, 3 0. R, 535,

*In re Lewis, 6 Opy, . R. 236,

vand sue R v. Cure, 1 Dan. 580,
. and see J. v, Baracet, L. R.2C.C. R, L

R
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ArTICLE 310.
ASSAUTT WITH INTENT TO COMMIT RAFPE.

' Every one who assaults any woman or girl with intent
to commit rape is guilty of a misdemeanor, and liable to
imprisonment for any term not exceeding seven years and
not less than two years.

2 ARTICLE 311,
INDECENT ASSAULTS ON FTRMALES.

$ Every one who commits any indecent assault upon
any female, is gnilty of a misdemeanor and liable to
imprisonment for any term less than two years, and to be
whipped.

i ApTIOLE 312,
INDECENT ASSAULTS 0K MALES.

" Every one is guilty of a misdemeanor, and liable to
ten years’ imprisorment, who assaults any person with
intent to commit sodomy ; or who, being a male, indecently
assaults any other male person.

TR 8., 6 183, 8, 38, An sssault with intent to ponymit rape, 15 an witempt to commit
rape within R. 8. €. ¢, 174, £, 183 John v. R. 15 Can, . L 354,

23, D. Art. 245 (o).

SR E (L e 18% 8 41; 24 & 25 Viet. e. 100, & 52, See also 48 & 49 Viet, ¢ 69,4 4
Although it is an offence to earnally know, or attempt to carnally know, a girl noder the
ago of twalve yoars, even if she consents, thors can be oo eonvietion for an indecent
agsault if sho congents, and that too, it appours, although the assault may be an attempt
to carnally know thegirl, See Art. 325 note. This unsatisfnctory atate of the law nsto
the consent of young persons has been remedied in Eogland both as to boys and girls by
tho Aet 43 & 44 Viot. e. 45, by which it is enacted that it shall be no defence to a charge
or indictmant for an indecent assnuli on & young peraon under the ago of thirteon to
prove that he orshe congented to the act of indeceney. A eimilar statute conld, with
advantoge, be passed in Canadu.

45, D, Art, 242,

5T, 8. C.o. 157,821 24 & 25 Viet, e, 100, &, €2, As to godomy and attempt to commit
godomy, seo Arts. 213, 214, The consent of a boy to the et of indecency will prevent it
from amounting to an sssault; &. v. Lapriee, 3L. N, 159, following B. v. Wollaston, L3
Clox, 180, Heo notes to Arts, 311 and 823,
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' ArTiCTE 313,
ABSAULTS CAUSING ACTUAL BODILY HARM.

*Every one who commits any assault which oceasions
actual hodily harm, is guilty of a misdemeanor, and liable
to three years’ imprisonment.

YArrIore 314,

ASSAULTS WITH INTENT TG COMMIT INDICTABLE OFFENCES
—ASBATTTS ON PEACE OFFICERS,' ETC,

*Every one is guilty of a misdemeanor, and liable to
lmprisonment for any term less than two years, who

(2.) assanlts any person with intent to commit any
indictable offence ; or

(b.) assaults, resists or wilfully obstructs any revenue
Or peace officer, or any officer selzing trees, logs, tiraber or
other produncts thereof, in the due execution of his duty,
OF aLy person acting in aid of such officer ; or

{c.) assaults any person with intent to resist or Prevent
the lawful apprehension or detainer of himself, or of any
other person for any offence ; or

(¢} assaults, resists or wilfully obstructs any person in

18, D. Art. 244,

YR.B. 00262 595, 2 & 25 Viet. 0. 100, & 47, 4 husband whe knowing that he is
suffering from gonovrhis has Interavurse with hig wife, who is fenorant of the faet, nnd
who would not huve contented thereto had she bheen aware of his condition, does not
commit an assanlt upon her within the meaning of this Artiele; R, v. Clarencs, L, R,
NQ.B.D. 51

88. Dy Art, 25 (o) and [(38

*The following are instances of agsaalts ou peane offivers:—J, v, HMorrison, 38, Le 526 ;
B.v. MeDonaiy Allendd0; 7. v. Shannon, 93 I, B.R.12; B. v, Lantz, 19N. 2. B.1. In
Morrison's oase 1t wag held tha the advocate who advised the defendant to resizt the
sxenution of the writ even by force wag not lizble o indictment therefor,

*R.8.C.c 162, 0. 34; 24 & 25 Yiot, e. 100, g, 38, Soe g Viet, (P €.) ¢, 20, 8, 5, as to
neeenlis on railway constahles appointed under that Aot; and R, 8. 1, ¢, 38, 5. 56 nz fo ag-
aults on constables oo Government railwaye, Astg ohetructions of raace officers moting
it ald of masters of vesgels, zee B, 8, (O, o, 74,5, 124 and e. 75, . 45, A8 to pssanits in-
volving or for the purposzes of intimidation, see Arts, 613615, As o asEAults on elergy-
men engaged in religious duties, seo Art. 212. Agito aesnnlte with intent Lo roh see Art,

R2
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ithe lawiul execution of any process against any lands or
goods, orin making any lawful distress or seizure, or with

jntent to rescue any goods taken under such process,
distress or seizure.

ArTIiCLE 815.
CONVIOTS ASRAULTING OFFICERS OF A PENITENTIARY.

' Every conviet confined in any penitentiary, who
assaults any officer or servant employed therein, is guilty
of an aggravated assault and liable to imprisonment in
the said penitentiary for a term not cxceeding two years.

2 ARTICLE 316.
ASSAULTING OR OBSTRUCTING OFFICERS OF THE CUSTOMS.

* Every one is guilty of felony and liable to imprison-
ment for life* who under any pretence, either by actual
agsault, force or violence, or by threats of such assault,
foree or violence, in any way resists, opposes, molests or
obstructs any officer of customs or any person acting in
his aid or assistance in the discharge of his duty under

the authority of any law relating to customs, trade or
navigation.

ARTICLE 817.

ASSAULTING OR OBSTRUCTING OFFICERS OF THE
INLAND REVENTE.

5 Every one is guilty of felony, and liable to imprison-
ment for any term not exceeding five years and not less
than six monthe?® who, under any pretence, either by

1R, B, C.o. 182, 5. 561 5 &6 Viot.c. 20,5.21; 6 &Y Viet o. 26, 8. 18
28, D. Art. 247,

& R. 8. C. e 32,8 213,

4 Art, 17

R & O, 6084, g0 09, 98,

44 [nless & greater penalty is otherwise provided by law.”?
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actual assault, force or violence, or by threats of such
assault, force or violence, in any way resists, oppresses,
molests or obstructs any officer of Inland Revennue, or any
person acting in his aid or assistance, in the discharge of his
or their duty under the authority of The Inlund Revenue Act.
Every one who obstruets, impedes or interferes with
any officer of Inland Revenue, or any person assisting
such officer in the discharge of his duty, is guilty of a
misdemeanor, and liable to imprisonment for any term
not exceeding two years and not less than six months,

'ARTICLE 818.
ABSAULTING RECEIVERS OF WRECK,

‘Every one is guilty of a misdemeanor, and liable on
conviction on indictment to two years’ imprisonment,
and on summary conviction before two.justices of the
peace to a fine of four hundred dollars or to six months’
Imprisonment, who assaults any receiver of wreck, or any
Person acting as such receiver, in the exercise of his duty
for the preservation or assistance of any vessel that is
wrecked, stranded or in distress, or of wreck, or assaults
80y person acting by comrnand of such receiver in the
exercise of his duty.

18, D, Art, 243,

R 8 C oo 8l 8.37; %4 & 25 Viat 00 8. 37, As to the definition of wreck, sea
Art, 427,

Thers are many other spediul provisions against obatrueting officers and others in the
dischurge of their duty. See the tollowing :—

C.8. (e 8,5 88 (Servants of Joint stoak companies for transmission of timbar.,)

R 5.0 e 35, 8a. 95, 98, 9%, (Mail eurriers,}

B8 0. %8 0 63 (Officers of government railways.)

B.8.C ¢ 54,5 157, (Dowinion land surveynrs.)

R.3 0o 67.5.19. (Officers caforoing The Chinese Famdgration Act.)

R.5. C. a. 69, 5a. 36, 37, 38, (Officers ontoreing The Animal Contagiony Diseases Aet.)
- BuB.Coc8l5a. 6,22, Poraons netivg under e Wieeks and Safvoage Aet,)

RS e 944 (Persons making seizure under The Fahing by Foreign Vesiels Aet}

R. 8 C. 0103, 8 82 (Cullers.)

BB C. o 104, 2 46, (Inzpeetora of weighty and measures.) £, v, Dunning, 14 0. R. 60,

51 Viet. (D) e. 20, 4. 30, (Inapecting engineer of any railway,}

6l Viet. (L) . 81, 8, 6 (20, (Qfficers charged with duty of earrying the Bubmarine Taie~
graph Cable Convention into efact.)
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ARrTIicLE 319,
KIDKAPPING.

1Every one is guilty of felony, and liable to seven
vears’ imprisonment, who, withont lawful authority,
forcibly seizes and confines or imprisons any other person
within Canada, or kidnaps any other person with in-
tent,

{a.) to cause such other person to be secretly confined
or imprisoned in Canada against his will ; or

(b} to cause such other person to be unlawfully sent
or transported out of Canada against his will ; or

(¢.) to cause such other person to be sold or captured
as 2 slave, or in any way held fo service against his
will.

Upon the trial of any effence under this section, the
non-resistance, of the person so kidnapped or unlawifully
confined, thereto, shall not be a defence, unless it appears
that it was not camsed by threats, duress or force or exhi-
bition of force.

ArTicLE 320.

ASSATULTSE COMMITTED WITHIN TWO MILES OF THE PLACE
WHERE ANY PUBLIC MEETING OR POLL 18 HIELD.

2 yery ome who is convicted of a battery, committed
within the distance of two miles of the place appointed
for the holding of any public meeting and during any part
of the day whereon any such meeting hag been appointed
to be held, is liable to a penalty not exceeding one hun-
dred dollars, or to imprisonment for a term not exceeding
three months, or to both.
1R, 8 O, o 162,58 48, The intent uppliea to the soizure and corfinement as well as to
the kidnapping ; Cornwall v. 12,33 U. C. Q. B. 16,

8, 8. C. 0. 152, 8 4, Tt will be observod that the punishment is Tess than that te which

the offender is liable on conviction on indictnent for & comumon assault, and that the pro-
vislon is puperiluous.
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'Every one who is convicted of a battery, committed
during any day whereon any election, or any poll for
any election, of a member to serve in the House of Com-
mons of Canada, or under The Canada Temperance Act, in
begun, holden or proceeded with, within the distance of
two miles of the place where such election or such poll
is begun, holden or proceeded with, is guilty of an ag-
gravated assault.

*AnTIcLE 821.
COMMON ASSAUTTE,

? Every one who commits a common assault is guilty
of a misdemeanor, and liable, if convicted upon an indict-
ment, to one year's imprisonment, and on summary con-
viction, to a fine not exceeding twenty dollars and costs,
or to two months’ imprisonment with or without hard
labor.

TR. 8. C.e B, 8 77, o, 106 g. 6.

28. 1. Arts. 246, 248, 952,
SR. 8. C e 162, 5, 56; 24 & 95 Viet, o 100, sa. 47, 42,
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CHAI'TER XXVIIL
'RAPFE—CARNALLY KNOWING CHILDREN—ABORTION.

B

TAuTIoLE 322,
DEFINITION OF CATINATL KNOWLEDGI.

* CannaL knowledge means the penetration to any the
slightest degree of the organ alleged to have been carnally
known by the male orwan of generation.

*ARTICLE 323,
DEFINITION OF RAPL.
*Rape ix the act of having rarnal knowledge of a

ViDealn Code, Pare XX, oe. 2074110

FE01n AN 2R3 A

TR S0 e BT m I, 2 & U Viern oo Uy A i, amd see £2 v e, 1 Moady 29,
and f2. v, Atten, 0O 4 181, decided on the carlier enactment, ¥ tico. 4, 0,71, 8. 111

13, In Arr. T,

" [Sea the cases in the [lustieationn, and see 1 Rugs. Or. 889, koo A late decision f v,
Flagtery (46 Lo J. (M.C2) 139, lins thrown wnaeh vheertiinly over (he Ine, Tho prisoner
wus convieted of rape for having precured onnectinn with o gird by felsely pretending
that the net was beerssary Tur asurgienl ot medical puepo-c, ** the proseeuttix making but
fechle rraintance, helieving that the prisoner wod treating hee medienlly. Twao of the
julges aid stress upon the resistance ne negativing conzent to sexual ennnection, though
oot to the wet done or sapposed 1o be done, The Court, however, almost, though not
altogether, vrerruled the prinelple said in f. v. Burrer (Lo Be 1 C. CLILISST to be
“ostablislied by a class of cases® (f2 v, Jackeon, B & BT 8 v, Olarke, Dear.d07: R,
v, Srunadees, 300 P00 f v, WG B UL & B 20 thut srhiere consent is obtained
by frand the act done does not amsount to rape.”  Handly any of thede cages acom to have
been eited in the nrgument, theugh £ v, Barrowe was, Do By, Flatteey, nein Bov f,
Fletefier, the Statute of Westwibster Snd, 15 Eidw. 1, e. 34, wasg reforrad to as giving a
“ defimition of rape.” T doonet sec how the statole enn be treated oy definiog rape at all
The words ure * purvea ¢t que » humime, ravize femme. espotze, dimoi=clle, ou autre
fernme desoremes, par 1a on gle Ae #e vab Rsgentue, ne nvalnl ne apfes ¢it jukement, &e.,
© enremont par Ie ou home ravist femme, &e.. a foree tut acit ke cle o assente apres.” In
the Latin version the word<* rapint ubi nee ante nec post eomsenzerit.”” Thincannot be s
definition of raps beeause it eontuinathe word © rape,” Ifhoweverit iv taken as being a
definition, il implies thet there may be cases of mpe in which the woman cunsents, forLhe)
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[woman without her conscions permission, such per-
mission not being extorted by force or fear of immediate
bodily harm ; but if such permission is given the act!
does not * amount to rape, although such permission may
have been obtained by fraud, and althongh the woman
may not have been aware of the nature of the act.

* A husband (it is said) cannot commit Tape upon his
wife by carnally knowing her himsolf, but he may do so
if he aids another person to have carnal knowledge of
her, :
‘A boy under fourteen years of age is conclusively
presumed to be incapable of committing rape.

[punishment i3 confined to eases of rape where there I8 no consent heforeor after, Tha
lattor purt of the ennstment which spoaks of consent after the faet appears inapwlicsbla
torape in the modern sensc of the word, Wheuo the crime is over how ean a person econ—
gsent ioit ¥ Hid it not been for Coke's eomments (4nd Inst, 180, 433, 3rd Inet, 60y, T
should havo thounght thut the words npplied rather to abduetion than to what we mean
by rape, especially ag the statute contains provisiona ns to the ravishment of wirds, in
which tho word * vapnit” is used, but I eunnot think thut the legislaturs intended tolay
dowm any definition at all. Their langunge implies that the erime was then well known,
and 8¢ does Coke's comment. The Act was repealed by 9Geo. 4, ¢, 81,5 L] As to the
hecessity of resistance on ihe woman's putt ses X, v. Fecky 19T 00 P37

1[See B.v. Jke, Irish C, C, R., reported in Lome ¥imes Jan. 34, 1434,

*Theeffcet of the Criminal Law Amendment Act (48 & 43 Vict. ¢. 69, 5. 4) appears to ba
that K. v. Fluwtery is no longer luw, though it was recognized as huving ereated donblzus
to B v, Barrow, de., which doubts are declored to have been well founded, but I think
tha peint doubtful.]

By 48 & 49 Viet.e. 09, "e. 4, nfter reciting that doubta had beon catertaiesd whelhor s
mat who induces o married woman to permit him to bave conneetion with her by per-
gonating her hushand is or is not guilty of rape, it is enneted and deelared that every suoh
offender is gnilty of rapo. [The doubts referred towere founde! on the enves of 2, v.
Flatiery, B, v. Barrme, &e., notiood in the last note.] In 7. v. Frumeds, 13 T, C, Q. B.
16, B. v Juckson, R. & K. 487, pod X, 7. Cletrke, Denr. 897 were foliowed,

%[1 Hale, . C. 829, ITale’s renson is that the wife’s ¢onsent at marrigge s irrevosable.
It may be doubted however whother the consett is not oomfined to the decent and proper
use of murital rights, If n masn used violence to hig wifo under circumstancea in whish
detency or hor own health or safl ety reqaired or justified her inrefusing her conserni, I
think he might be convieted at leust of an indecent assaolt. ITule gives no authority for
it, but makes the remark only by way of introduetion Lo the quelificution contained in the
latter part of the elanse for whioh Lord Castichaven's Cove (3 Bt Tr. 402) 1a un anthority.

t1 Hale, P. €, 630, Hes I, v, Chroomlridye, TU & P, 583, The vresumption extends
to cases of aszanlt with fntent to ravish. Hee ft.v. Philipes, 80, & P. 735, The occasional
inoorrectness of this presumption is shown by f2. v. flend, 1 Den, $77. The presump-
tion is founded, I heliove, on the nution that & boy under fourteen cannot be a
father, and could not thus inflict what was regarded s the prineipal injory invelved in
TEpe.
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Jllustrations,

[(1.) * A has connection with 14, 1 woman who at the timne of the connec-
tion is in a state of ingensibility. A Lias ravished 1.

(2.} * A has connection with B, an idiot, who by reason of hor idiccy
gubmits, but doea not permit ihe net. A has ravished B,

{3.) * A bas connoetion with B, an idiot, who permits the act from
mere sexual ingtinet, but without understanding its natnre. A has not
ravishod B.J]

¢ ArTICLE 824,

" PUNTRTIMENT FOR RADE.

Every one who commits rape is guilty of felony, and
liable to suffer death as a felon, or to imprisonment for
life, or for any term not less than soven years.

® ARTICLE 325.
CARNALLY KENOWING CHILDREN UNDER TEN.

" Every one who unlawfully and carnally knows and
abuses any girl under the age of ten years, is guilty of

LIR. v, Campling 1 Den, OLC. 8D,

TR v. It Fietcher, Bell, G, C. 63 ; Teferring o the definition given in Westm, 2, o, 34

8 Rov. {1 Fleteker, L TL 10, G R 30, In v, Sovrar (L, 1. 2 CL L R, 81), in which tho
faets are similar to those In the cage of . #etcker, the judges suld that there was ne in-
congistency between tho eases of R, Flotcher and €. Fletcher] £e. v, Connolly, 26 UL G,
Q. B, 317,

5, In Art. 255,

SR O e 109 5 47 24 & 25 Viet, e, 100, 5, 4%, A# to asaanlts with intent to commit
rape anid indecent aesaults on women, see Arta 810, 811,

S&. I Arl. 258,

TR 8. Coe 162, 6, 89 24 & 55 Viet. 0. 100, . 50, Sec also 48 & 49 Viet, ¢, 89,2, 3. Onan
indiciment for committing the offences defined in Articles 325 and 526, or of ntiempting to
commitsuch offences, the faet that the girl cunsented i immaterial ; (1 Buse, Cr, 875
8765 £i. v, Comnolly, 26 UL CL Q. BLBIT; Ko v, Dag wety 0, Lo T 3531 ; though it iz different
where the indietment chaorges sn asggoult ;s for while the ehild eauunct by law eomzent to
have eonnestion $o 48 to mule that connection no offenee yet where the essence of the
offepee chateed is an nszanlt (and Lhere enn bLe no assault unless it be against consent)
thiz altempt though s criminal offency is not an assault, and the indietment must be for
an nitempt to eommit a felony if the child is under ten, and for an attempt to commit g
misdemegnor if the ehild is hetween the agea of ten und twelve s £ v, Murtin, 9 C. &
P. 217,
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felony, and liable to imprisonment for life, or for any
term not less than five years.

! ARTIOLE 326,

CARNALLY KNOWING CHILDREN BETWEEN TEN AND
TWELVLE,

* Every one who unlawfully and carnally knows and
abuses any girl above the age of ten years and under the
age of twelve years is guilty of » misdemeanor, and liable
to_scven years’ imprisonment.

*AnTiorE 8927,

ATITEMPTING TO HAVE CARNAL KNOWLEDGE OF A GIRL
UNDER TWLELVE.

* Every one who attempts to have carnal knowledge of
any girl under twelve years of age is guilty of a misde-
meanor, and liable to imprisonment for any term less than
two years and to be whipped.

*AnTioLE 828,
ABORTION.

*Every one is guilty of felony, and liable to imprison-
ment for 1ife,

(a.) who, being a woman with child, with intent to
prosure her own miscarriageo, unlawfully administers, or
permits to be administered, to herself any poison or other
noxious thing, or unlawfully uses, or permits to be used
on herself, any instrument or other means whatsoever
with the like intent; or

'R.D. Art. 236,

R.8. C.o. 102, 5, 40; 24 & 25 Viet. 0. 100, 5. 51
88, D, Art. 245 {e,]

*R. 8. C. c. 162 5. 415 24 & 25 Viet, . 100, 5, 52,

B8. D. Art. 236 {3, (%)
BR.E (e 182, 8 47 24 & 25 Viot. «. 100, &, 53,
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() who, with intent to procure the miscarriage of any
woman, whether she is or is not with child, unlawfally
administers to her or causes'to be taken by her any peison
or other noxious* thing, or unlawfully uses any instru-
ment or other means whatsoever with the like intent.

* ARTICLE 229,
SUPPLYING INSTRUMENTS TO PROCULE ABORTION,

‘Every one is guilty of a misdemeanor, and liable to
two years’ imprisonment, who unlawfully supplies or
procures any poison or other noxious thing, or any insiru-
ment or thing whatsoever, knowing that the same is in-
tended to be unlaw{nlly used or employed with intent to
procure the miscarriage of any woman, whether she is or
is not with child, [ even if the intention so to use the same
exists only in his own mind, and is not entertained by
the woman whose miscarriage he intends to procure).]

1[A person who gives enotker u drug to be taken in the sbsonce of the giver ' eanges it
to be inken,” and, it would seem, * ndministers ' it, though absent when it is tulen; K.
v. Wilsen, I & T, 127, und eases referrod to i the argnment; also £, v, Farrow, Do & D,
164, )

2 A thing not otherwise noxious may be noxions if administered in excess, but some
things are 5o commonly noxious (nrsenie, c.p) that pevhaps the administration vwon of &
quantity too small to do harm might be held to constitute the effence puaished hy this
saction if there were an intent to prosure a misearringe. Soc £ v. framp, L. B. 5 QB
D. 307 also B. v. Feeeses, L. & O 290, and £ v. Hennek, 13 Cox, C, 0. 547.]

a8, Do Art. 238 (ch

4R, S C. e 162, 5, 48 24 & 25 Viet, o, W0, & 58, Tosupply athing which is uot noxicus
with the jutent mentioned is nut within the scetion: K. v, faoees, Lo & O, 230 A, with
intent te procure abortiow, supplied I3, a pregnant woman, with two bottlesful of Sir
James Clarke's Female Pills, with direation to take iwenty-five at a dose, and thut it
would have that cffcet. In that number of pills thore was sulfleicnt oil of suvin,an
article used to procure sbortion, to be greatly irritating to a prognuut wémnn and per-
hups to enuse an ahortion.  Held, thut A supplied anexious thing within the statnte ; .
¥, Seieg, 30U, O, CL P30

& It v, Hitlman, L & C. 343,
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CHAPTER XXIX.

CRIMES AFFECTING CONJUGAL AND PARENTAL RIGH rs—
. BIGAMY—ABDUCTION.

L ArTICLE 330.
? DEFINITION AND PUNISHMENT OF BIGAMY.

* EVERY ome is gnilty of the felony called bigamy and
liable to seven years” imprisonment who, being married,
marries any other person during the life of the former
husband or wife, whether the second marriage takes
place in Canada, or elsewhere,

* [The expression “ being married ” means being legally
married. The word “marrics” means goes through a
form of marriage which the *law of the place wheresuch
form is used recognizes as ¢ binding, whether the patties
ate by that Jaw competent to contract marriage or not,
and although by their fraud the form employed may,
apart from the " bigamy, have been insufficient to consti-
tute a binding marriage.]

Nothing in this Article extends to—

- (a) ® any second marriage contracted elsewhere than in .
Canada by any other than a subject of Her Majesty

18, D, Art. 257,

T[2 Hist. Cr. Las, 430.]

PE. 8.0 0. 181, 7 4; [24 & 25 Vict. ¢, 100, . 57, a2 explained by the authorities referred
to In the Illustrations, See note to Ariisle 34,

* Bon Lllustration (2),

® Burtv, Burt, 20 L. 1. (Probate) 133,

% See IMlustration (8),

T Ben Tllustration (4),

¢The Act does extend to a aubjeet of Her Majesty who has contracted a second
marriage in Seotland during the lifetime of a wife previously married in Scotland: &. v.
Topping, Dear. 647, The same rule would, of course, apply to a bigamons marriage in any
foreign country.]
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resident in Canada and leaving the same with intent {o
eommit the offence ; '

{b.) ! any person marrying a second time whose hus-
band or wife has been continually absent from such per-
son for the space of seven years then last past, and who
was not known by such person to be living within that
time ;

(e} any person who, at the fime of such second
marriage, was divorced from the bond of the first
aarriage ; or

(d.) any person whose former marriage has been declared
void by tho sentence of any court of competent jurisdic-
tion.

* A person who marries again dnring his wife’s or her
husbhand’s lifetime, but in the honest belief on reagonable
grounds that she or he is dead, is not guilty of bigamy.

1[The burden of proving such knowlodze i3 upon tho prosceuter when (but not nutil, 2.
v, Jones, To B 11 Q. B. Dn 118) the faot that the parties have bzen continually ahsent
forzeven yenrs has beon proved. (B. v. Owegerwan, LoR.1C O R, 111 Sec also Al v,
Pioree, 130, R 228; J2, v. MeGuigyan, 21, G R, 880 R v. Fontnine, 15 In €, J, 1415 &,
v. Dwyer, 20 L 0T 300 R.ov. Bebuy, 3 G & 0. 5401 S v, Swifh, 14 17, C, (). B. 563,
(Nause {x) ie within the legislntive anthority of the Parlinment of Cannda ; R. v. Brierly,
1403 R. 525,

2TA divoree & wineuls mateimonii pronounced by a foreign court between persons who
hiuve eontracted marriage in England, and who continued to be domiciled in England, on
grounds which wonld not justify such n divoree in England, i8 not a divoree within the
meaning of this olause ; K. v, Lolley, R. & R. 237, The decision does not rofer to duwmieil,
but this qualification appanrs from later eagoes to be required. Seo Hurecy v, Farnde, L.
1. 5P.D.153,and 8 P. D. 35; alsoin 8 App. Cas. 43, where . v. Lofley s explained ue
abovo by Lord Scthorne at p. 54, nnd Lord Blackburn at p. 32, Horvep v. Furnie was the
gonverse of B, v, Lollew. [t recognized s Scotoh divores az dissolving 2 marriage between
people domisiled in Seotland st the tima of the divoree, though the muerriage tock place
in Engtand, the wife being domiciled at the time of the murriage in England, The oazes
on the effest of foreign judgmonts on marriage are collected in 2 Sm. T €, 865-71, 8th
Edition.] A decree of divores obtained in a foreign eourt may be impaached by extrinsie
cvidonee showing that such court had no sush jurisdietion or that sueh deeree wea ob-
tained by frand ; R.v. Wright, 1P. & B. 363,

TA guestion as to tho exnet time at which a person can be said to be divorced may
arise. In1Tale. P. C. 694, a ouse iz mentionod in which a person marrying after sentence
of divorge, but pending an appesl, was held tobe within & similar provise in 1Ja. 1, e. 11.
In RE.v. Hale, tried at the Leods summer assizas, 1875, & woman piended guilty to a
oharze of bigamy before Lindley, T., she having married after the degree nisi wns pro-
nounoed, but before it became abaclute, whieh it afterwards did. The jndge's atiention,
however, was not dirested to the passage in Hale.] *

8 . v, Toleon, L. R. 23 Q. B, D. 168, See Article 34, nate,p. 40.
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THustratinns,

[(1.) ' A marries B, a person within the prohibited degrees of aflinity,
and durisg Bs lifetime marries (. A has not cominitted bigamy,

{2} * A marries B, and during B's lifotime, goes throngh a form of
marriage with (, a person within the prohibited degrees of affinity. A has
commitied higamy.

{3.) * A marries B in Ireland, and during B's lifetimo goes through a
form of marriape with C in Treland which i3 invalid, becanse both A
and C ars Protestants, and the m arrigge is parformed by a Roman
Catholic priest. A commits bigamy.

4.} * A, married to C, marries B in (78 lifetime by banns, B, the
{woman) beinyg ruarried; for pu rposes of concealment, under a false name.
4 has commitled bigamy.

(3} * A, married to B, marries Cin I¥s lifetime, in the colony of Vietoria.

In order to show that A committed bigamy it mnst be proved that the
form by which he was married was one rocognizod as a rewular form of
marriage by the law in force in Victoria.

& ArTioLE 831,
PRINCIPAL® IN SKCOND DEGREL IN BIGAMY.

" Evory one is a principal in the second degree in the
crime of bigamy who, being unmarried, knowingly enters
into a marriage which renders the other party thereto
guilty of bigamy.

¥ ARTIOLE 332,

BOLEMNIZATION OF MARRIAGE WITHOUT LAWFUL
AUTHORITY.

? Every ono is guilty of a misdemeanor and liable to a
fine or to two years’ imprisonment or to both who,

LR, v. Chadwick, 11Q. B, 205,

SR V. Brawn, 10, § K. 144 B v, Alken, 1. B.10C.C. R, 367,

? Bov. Allen, ubi. sup, pp. 873-5, diaapproving of K. v. Fanning,17 Ir. . L. 288,

LR, 7. Penson, 50, &P 412, In R v, Fes, the prisoner at the bigamous marvisge (be-
fore the registrar) gave o false Christian tume, and was hald to be rightly convieted.

8 Burtv, Burt, 23 L. J. (Probate) 133.]

83, D, Art. 253,

T[R.v. Brawn & Weld, 10, & K. 144,]

88, D. Arts. 250, 280,

VB 8. (. . 1681, 5, 1.
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-

{a.) without lawful authority, the proof of which shall
lie on him, solemnizes or pretends to solemnize any
marriage ; OT

(b) procures any person to solemnize any marriage,
knowing that such person is not Jawfully authorized to
solemnize such marriage, or knowingly aids or abeis such
person in performing such ceremony. )

ARTICLE 333.
FEIGNED MABRRIAGES.

! Every one who procures a feigned or pretended mar-
riage between himself and any woman, and every one
who knowingly aids and assists in procuring such
feigned or pretended marriage, is guilty of a misdemeanor
and liable to two years’ imprisonment,

ARTICLE 334. -

SOLEMNIZATION OF MARRIAGE CONTRARY TO LAW.

2 Every oneis guilty of a misdemeanor and liable to a
fine or to one year’s imprisonment who, being lawfully
authorized, knowingly amd wilfully solemnizes any
marriage in violation of the laws of the Province in
which the marriage is solemnized,

3 ArRTIOLE 385.
ABDUCTION WITH INTENT TO MARRY.

¢ Every one is guilty of felony, and liable to fourteen
years’ imprisonment, who, with intent to marry or

1R, 8 Cee 161,28 2, The proseention must be commenced within ona year after the
offenae is committed.

1R, 8. C. ¢ 161,48 3. The prosecution must he commenced within two years after the
offenee is committed.

TR, D, Art. 261,

4R, 8. O, 0. 162, 8. 42; 24 & 25 Viot, c. 100, 6. 53,
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carnally know any woman, or with intent to cause
any woman to be married or carnally known by any
person,

(a.) from motives of lucre takes away or detains against
her will any such woman of any age who has any
interest, whether legal or cquitable, prescat or future,
absolute, conditional or contingent, in any real or personal
estate, or who is a presumptive heiress or co-heiress or
presumptive next of kin, or one of the presmmptive next
of kin to any one having such interest; or

(b) * frandulently allures, takes away or detains any
such woman, being under the age of twenty-one years,
out of the possession and against the will of her father
or mother, or of any other person having the lawful care
or charge of her, with intent to marry or carnally know
her ; or

(c.) * by force takes away or detains against her will
any woman of any age.

® Every one convicted of any offence defined in clauses
{a.} or (b} is incapable of taking any estate or interest,
legal or equitable, in any real or personal property of
such woman, or in which she has any interest, or which
comes to her as such heiress, co-hciress or next of kin;
and if any such marriage takes place, such property
shall, upon such conviction, be settled in such man-
ner as eny court of competent jurisdiction, upon any
information, at the instance of the Attorney General
for the Province in which the property is situate,
appoints.

! [The meaning of the words ** posseasion ™ and “fraudulently ” was considorably dis-
cussed ie &. v. Burrell, L. & €. 35¢; but aa the oourt differed on the facts of the 0nRG; RO
definite conclusion was arrived at.] It need not he shown that the aceused kpew that
the woman was &n heiress or had such an intoreat; R. v. Kawior, 1 Dor, . B. 354

2R. 8. C. 0. 162, 5, 43; 24 & 25 Viet. ¢, 100, . 54.

YR, v. Wakefield, 2 Low. 279 ; R, v. Perry, 1 Russ. Cr. (4 ad.)
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ARTIOLE 3886,
ABDUCTION OF GIRLS UNDER SIXTEEN.

*Fvery ono is guilty of a misdemeanor, and liable to
imprisonment for any term less than two years, [who
unlawfully takes, or causes to be taken, any uamarried
girl, being under the age of sixteen years, out of the pos-
session and against the will of her father or mother, or of
any other person having the lawful care or charge of
her.

The taking must be a taking under the power, charge,
or protection of the taker, but it is immaierial whether
the girl is taken with her own consent, or at her own
suggestion, or against her will.

The expression * taking out of the possession’ means
taking the girl to some place where the person in whose
charge she is cannot exercise control over her, for some
purpose inconsistent with the objects of such control. A
taking for a time only may amount lo abduction.

If the consent of the person from whose possession the
girl is taken is obtained by fraud, the taking is deemed
10 be against the will of such person.

The fact that the offender supposes, in good faith and
on reasonable grounds, that tho girl is more than sixteen
years of age, is immaterial ; but (it seems) it is necessary
that he shounld either know, or have reason to believe,
that she was under the lawful care or charge of her
father, mother, or some other person.

18.D, Art. 262.

2|, B, C, e 112, 8, 445 [24 & 25 Viot. o. 100, &. 65, ¢ explained by the onas referred to In
the illustrations. See aleo 48 & 49 Viet, ¢. 62,8.7.] A girl employed as a barmaid at &
distance from ber father's house is notin his posseasion ; R. v. Henlers, 16 Cox, C. C. 257,
A, agirl under the age of sixteen, who was with her f ather's consent under the care of B,
her unele, was allowed by B to dine at the honze of C, who was married to B sister. C
took A for & drive, and remained over night with her at a hotel, whare ho dehauecled her.

The next dey he left her at B's. Held,that I3 had the lawful eare of A, and that she was
wolawfully taken out of his possession by ¢ 1 B. v. Mondelet, 21 L ¢, J.154.
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TiHustrations,

[(1) *A ang B, two girls nnder sixXteen, run away from home togather,
Neither gbducis the other.

{2.) * A persnades B, a girl under sixteen, to leave her father's house,
and sleep with him for three nights, and then sonds her back, A has
sbducted B,

(8) * A, a lady, persuades B, a pirl under sixteen, to leave her father’s
house, and come to A's house for a ghort time, for the barpase of going to
the play with her. A has not abducted B,

{£) *A. a girl, under sixtesn, asky B, by whom she has been seduced,
to elope with her, which hedoes. B eom wits abduction.

3 ) * A induces B 1o permit hig duughter ¢ to #o away by fulsely pre-
tending that he (&) will find » blace for ¢, - 4 abduests .

{6.) * A takes B, a girl under 8ixteen, out of lior father's possession
believing ler n Pon good gronnds to be oightsen. A hag abdueted B,

(7.) 7 A meets B, a rrir) under sixtoen, in the stroet, gets her toatay with
him some huars, during which interval he soduces her, takes her back
to the place where e found her, and there leuvos hor. Bhe returng
homs. A was not aware at the time that I hag 4 father or mother living,
4 hag not ahducted B

VAnTicne 337,
STEALING CHILDREN UNDER FOURTEEN,

"Every one is guilty of felony, and liable to seven
years’ imprisonment, whe
{a.) [unlawfully. either by force or frand, leads, or takes
away, or decoys or entices away, or detains, any child;
under the age of fourteen years; or
{b.} receives or harbors any such child, knowing it to
have been so dealt with,
with intent to deprive any parent or guardian, or other
person having the lawfyl care or charge of such child, of
R v Meaduon, 10, & K. 309, ag explalued by note 1o . v. Kippe, 4 Cox, C. C\ 188; ani
. v, Mankietors, Donra, C.C 12,
Ry Tommine, Bell, 278,
*Poanded on a dictym of Urompton, J. in R, v, Timmins,
iRv, Bivordl, 2 Cox, 0, 0, 279 ; and sen £ v, Robiny 10, & K. 456,
*R.v. Hoplire, Car. & Mur. 254,
YR Prinee, L R 2C. . K. 134,
"Ry Bibert, L R.1 0, C. R. 184,)
Y8, D. Art, 203,

"R.B. (.o 22,0 452 24 & 25 Vet . 100, a. 56, 2
8
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[the possession of it, or with intent to steal any article
about or upon the person of such child.

This Article does mot apply to any person who gets
possession of any child, or takes any child out of the pos-
session of any ome who has lawful charge of it, if such
person either claims a right to the possession of the child,
or (if it is an illegitimate child) is its mother or claims to
be its father.]
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CHAPTER XXX.

OFFENCES AGAINST CHILDREN BY PARENTS AND OTHERS.

! ARTIOLE 888,

REGLECTING TO PROVIDE FOOD, ETC., FOR CHILDREN.

* [EVERY one commits a misdemeanor who, being the
parent or master, or mistress, of any child oftender years
and unable to provide for itself, refuses or neglects (being
able to do s0) to provide sufficient food, clothes, bedding,
and other *necessaries for such child, so ag thereby to
injure the health of such child.]

* ARTIOLE 339,
ABANDONING CHILDREN UNDER TwWO YEARS OF AGE,

* Every one is guilty of a misdemeanor and liable to
 three years’ imprisonment who aniawfully sbandons or
6xposes any child being under the age of two years,
whereby the life of such child is endangered, or the
health of such child hag been, or is likely to be, per-
manently injured.

[The words “abandoned and “expose” include a
wilful omission to take charge of the child on the part of
a person legally bound to do so, and any mode of dealing

1 8. D. Art. 264,

i [ Friend’s Case, R &ER.20; . 5. Rylund, LR.1C. 0. R, 9. Tt ie necessary tq DTOVE
aotual injury to tho child’s health i Bov. Phillpot, Doar, 170, and R, v. fiagan, 2 Den, 217 ;
and that the defendant actually has, not merely that he might gat from the relieving
officer, the means of providing forthe child; #. . Chandier, Dear. 453.] See Ari. 507,

¥ (It is doubtful whether this ineludes mediea] allondunce a3 regards any ong but a
parent who is under a statutory obligation to vrovideit ; v, Daones, L., 1 B, [} 25,

48, D. Art. 266.
R.5.C o820, 24 &2 Viet, ¢. 100, 5, 27, Beo Arts, 219 (I, 6), 307,



262 A DIGEST OF

[with it calculated to leave it exposed to risk without
protection.

Hlustrations.

(1) ' B, A's wife, living apart from A, leaves C their child, nine months
old, lying in the road outside A's door. A, knowing its position, lets itlie
there from 7 pac till 1 as A’S mother, D, knowing the child is there,
and being in her house, acte in the same way as A. A has abandoned
and exposed C, but D has not, as she was under no legal obligation to
take charge of .

{2.) * A sends B, her child five weeks of age, packed up in a hamper as
g parcel, by railway to C, B's putative father, giving directions to the
elerk 1o be very careful of the hamper, and send it by the next train. The
¢hild reaches C safely. A has abandoned and exposed B.)

1[R. v, White, L. B.1 €. C. Ik BIL,
¢ R, v, Fallinghan, L R.10. C. R, 222.]
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CHAPTER XXXI.
* LIBELS ON PRIVATE PERSONS.
Y ARTICLE 340.

DEFINITION OF LIBEL.

{TaE word “libel ” means

(@) the offence defined in this Article.

(6.) anything by the publication of which the offence
is committed.

* Every one commits the misdemeanor called libol who
- maliciously pablishes defamatory matter of any person,
or.body of persons definite and small enough for its
individual members to be recognized as such, in or by
means of anything capable of being a libel in the second
sense of the word.

The publication of a libel on the character of a dead

* Bec Appendix Note X,
TR T Ark, 7.

* [Tho best modarn statement on the luw of libel is by Lord Blaekbuarn in Cirpital and
Counties Banke v, Henty, L. R, T App. Cos. TRUTES, Sce also myF Iliztory of the Criminal
Law, vol. il. pp. 208-365 and 1 Hawk. P. (. 512, As 1o what can be a “likel  see Arti-
elo 31, Asto “ publishes,” sce Article 343; malicionaly,” sea Articlo 34,

Ag tolibels on the dend, see . v. Topham, 4 T\ B. 195 ; also K. v. Lebowehere, T, R, 12
@ B. D. 3224 In Fobruary, 1887, T tried the oase of R. v, Envor at the aessizey nt Cardiff.
The case was of 3 newspaper libal on a political opponent who had been dead for three
vearz, Itlad to an assault by the dead man's sona upon his supposcd likeller, I directad
&n noguittsl on the ground that no evidenoe was offored to show that the libel in any way
referred to any living person, I ought to hnve added, but T did not do so clearly, thut
there was oo evidonce that tha defendunt wished to provoke the sens of the decsased. Tt
wad not even stated that ho knew of their axiatenee. I thought that un actval intent to
injure (T should bavo added) or to provoke ar annoy the song was essential to tha offence,
end that & mere tendency to provoke, or eonstruetive intention inferred from the fact
that the 1ibel was caleuluted to hurt the faelings of, any surviving relations of the dae-

“eansed was not enough. T have altersd the wording of this Articlo accordingly.] And see
B.v, Carr, 82 L, T, 100,

A wife cennot. teke eriminnd procecdings ngainst her hushand for defamatory libel y R

¥ The Zord Mayor of Fondon, 1. R. 16 Q. B D. 72
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[person is not a misdemeanor unless it is intended to in-
jure or provoke living persons.

Titustrations.

(1.} ! A religions ociety called the 8. Nunuery, consisting of cortain
nuns and other persons, may be libelled though no individual is apecially
referred to.

(2.} * A libel may he published against ¥ certain persons lately arrived
from Portugal and living noar Broad Street,” though no particular person
js mentioned or referred to.

S AnTioLE 841.

THINGS CAPABLE OF BEING LIBELS.

¢ Any words or signs conveying defamatory matter
marked upon any substance, and anything which by its
own nature conveys defamatory matter, may be a libel
in the second sense of the word before mentioned.
‘Words speken ¢an in no case be a libel, althongh they
may convey defamatory matter.

Flustration.

A lettar or passage in a book or newsggyer, words written on a wall, a
picture, a gallows set up before a man’s door, may be a libel.

* ARTICLE 342.
DEFAMATORY MATTER.

¢ Defamatory matter is matter which, cither directly or
by insinuation or irony, tends to exposc any person to
hatred, contempt or ridicule.

LR, v. Guthereale, 2 Low, 337,

2 R.v. (wboraey 2 Keb, 280 ; 2 Barnard. 138, 1686.]

88, D. Art. 208, )

4 [8 Russ, Cr. p. 1783 1 Hawk, P. C. 542; Folkard’s Starkie, 151, Asto cases in which
words apolon amount to a eriminal offence, see Articles 74,121, 207.}

i@ D Art. 260,

& [Folicard’s Starkie, 156, 157.] Sea Connick v. Wilson, 2Kerr, 496 & 617 Andrewuv.
Wilson, 3 Kerr 8 ; Carvill v. Moleod, 4 All 332; IFallv. Carty, James 379, Tt is not
libellous to write of a man that his ontward appearance is more like an assassio than an
honest man ; Lang v. Fillert, 4 All, 445,
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Titustrations.

[The following are instances of defamatory matter :—

1A question suggesting that illegitimate children were born and
murderad in a nunnery.

2% A adds to his other vices ingratitude ”;

P4 A will not play the fool or the hypoerite” (meaning that he would ) 3

+# A haa the iteh, and smells of brimstone

®An Imputation that A ra clergyman) poisoned foxes in a hunting
eountry and hung them by the neck, and was himaself hung in effigy for
50 doing.

¢ ARTICLE 343.

PUBLICATION DEFINED.

"To publish a libel is to deliver it, read it, or commu-
nicate its purport in any other manner, or to exhibit it to
the person lthelled, or any other person, ® provided that
if the person making the publication shews that he did
not know, and had no opportunity of knowing, the con-
tents of the libel, or that the newspaper or other publica-
tion of which it forms part is likcly to contain libellous
matter, his act is not deemed to amount to a publication,

*A libel published in the ordinary course of thoe busi-
ness of any person whose trade it is to deal in articles of
the kind to which the libel belongs, is deemed to be pub-
lished, not only by the person who actually sells or exhi-

LR, v. Gathercole, 2 Law. G, (), 235,

t ac v, Lee, L. B, 4 Bx. 284,

81 Hawk. P. (. 543,

1 Villare v. Monaley ; Holt on libel, 216, 2 Wils, 408,

R v. Coope, B0, B, 538, T think it might, under speeial ciroumetances, bo o libel to
sy of p peraon a thiog apparently quite inoffanaive. Sappose, for inatanoe, n man wrote
of another ** his nume is A, meaning that his real namo was A, and that the nama of B,
by whioh he pusscd, was falsely assumed, would not this be o libel?]

68, D. Art, 2,

PLH, v Burdett, 4 B, & AL, %5, A libel poblished to the peraon libelled iz a misdomean-
6r, because it tends to o breach of tha peace, but it is not actionable, as it cannot injure
the reputation of the person libelled.] oo nlso B, v, ddams, L. R, 22 Q. B. D. 83, where
tha conviction of tha defendant for having published to & youns woman of virtwons char-
aeter o defamatory libel by sending to her address & letter in which he proposed thal she
ahonld for a gum of money surrender her chnstity to him, was snstuined.

[ Bmmens v, fottfe, 1o R 16 Q. R, D, 854] & v. Judd, 37 W. R. 143,

 [Cazes in Folkard’s Starkie, 427-5; and especially B, v. Afmon, 5 Burr, 2686.]
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[bits it, but also by his master if his master has given him
general authority to sell or exhibit for his master’s profit
articles of that kind.

" Provided that whenever, upon the trial of any person
for the publication of a libel, evidence has been given
which establishes a presumptive case of publication
against the defendant by the act of any other person by
his authority, the defendant may prove,] and if proved it
shall be a good defence, [that such publication was made
without his authority, consent, or knowledge, and that
the said publication did not arise from want of due care
or caution on his part.

?If the proprictor of a newspaper or other periodical
work gives general authority to an editor to manage the
paper, it is a question of fact whether the proprietor aun-
thorized the editor to publish the libel which is the sub-
ject of the indictment or information. Awuthorization is
not to be presumed from the mere lact that the general
control of the paper was left to the editor, but may be
inferred from circumstances shewing that the proprietor
permitted the cditor to publish libels, or was indifferent
as to whether libels were$ublished by him or not,

Tlustrotions.

{1} * A delivers to B an open letter, of which A is the author, contain-
ing matter dofamatory of C. A has published a libel

{2.) * A poats to B a sealed letter, of which A is the author, and which
containg a libal on C. It ssewms ihat the posting of the lettor is in itself a
publication (guwre).

(3.} ® The postman delivers to B the lstter mentionad in the last illgs-
tration. The postman has not published the Ietter, but A has.

{4.) A bookseller's shopman sells u libellons book over the counter in

1R 8. C.oe 168, 5 5. [0&7 Viot. c. 96, 2. 7. Probubly the effest of such proof would
ba to excusa the munster, though the Act does not say fo. See 2. v. Afmon 28 to the rale
before the statute.] The words * and if proved it shall be o good dofence ™ are not in the
Act of the United Kingdom,

2[R, v. Holbrook, I R, + Q. B. D. 42,

T ALl these Tllustrations are founded o X, v, Burdett, 4 B, & Ald. 93 (L) ig assumed
by all the judgea; (2.) ia doubted by Bayley, J., p, 153; {3.) iz given by Bost, J., p. 196.]
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[the ordinary course of business ; both the shopman and the bookscller
have published the libel,

YArTIOLE 344
WHEN A LIBEL I8 MALICIOUR,

2The publication of a libel is malicious in every case
which does not fall within the provisions of some one or
more of the six Articles next following.

5 ARTICLE 345.
PUBLICATION OF TIIE TRUTH.

tThe publication of a libel is not a misdemocanor if the
defamatory matter is truc, and if the publisher can shew
that it was for the public henefit that such matter should
be published.

Tliustration.

5 A writeg of B, “ Many vears ago B committed immoral acts.” The
jmputation ig trne. This is not a libel if the publisher can shew that it
was for the public benefit that it shonld be published.

18, Ih. Art. 271,
1 [[n Bromage v. Prosser, 4 B. & (. 247, which is a leading cusce on the subjocts Tailer,
L.,eays: “Malica . . . . in its legnl sense means & wrongful aet done intontionally and

without just enuae or exense.,” Frowm the nature of the case the publication of a libel
must be s intentional net. The next six Articles sum up the different states of fact
which have been held to oconstitute *‘just eanse or excwse’ for publishing libels. In
Bromage v. Prosser nnd many other cases, mueh is said of malica in lnw und malico in
fagt, of privilegad publications, eto., ste. ; but a sufficiently simplo aud intelligible result
has at Inst been rezched by very eircuitous roads. See Appendix, Note X.1

t8, D, Are. 272,

1 [Effect of 6 &7 Viat. ¢, 8,8, 8] R.3.C, e. 183,5 4; but it muat ho pleadad that the
defamatory mattor is true and that it was tor tho publie benefit that such mattar should
be publishad; 7. v. Movlan, 19 U, O, Q. B. 621; £ v, Lowrier, 11 R, L, 1841 2. v. Hickaon,
3 L. N, 189,

5[R, v, Newman, 1 E, & B. 558 ; and se¢ Dear, 55.]
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LARTICLE 846.

PUBLICATION OF MATTER HONESTLY BELIEVED
TO BE TRUE,

? [The publication of a libel is not a mizdemeanor if the
defamatory matier published is honestly believed to be
trae by the person publishing it, and if the relation be-
tween the parties by and to whom the publication is
made is such that the person publishing is under any
legal, moral, or social duty to publish such matter to the
person to whom the publication is made, or has a legiti-
mate personal interest in so publishing it, provided that
the publication does not exceed either in extent or in
manner what is reasonably sufficient for the occasion?
and provided that the person who publishes is not in
fact actuated in so doing by any indirect motive.

When the existence of the relation establishing the
duty has been proved, the burden of proving that the
statement was not honestly believed to be true, and that
the defendant was in fact actuated by some indirect
motive, (both or either), is upon the prosecutor.

Tiustrations.

(1.) * A being asked the character of B, who had been in his service, by
G, who Is about to engage B as a servant, writes of B in g latter to C, the
words “B is a drunkard and a thief” If A honestly and on reasonable
grounds believes that B is g drunkard and a thief, though in fact he is
neither, this is not a libel.

If A published thig letter in & newapaper it would be a libal.

As soon ag the cirecumstances under which the letter was written are

1 8. D, Art. 275.

? [See Follkard’s Starkio, ¢h, xii. 249-291, T huve gone carofully through these forty-two
pagay twice or more, and I ennnot see that they oontain anything beyond this principle
and rather obvious illuatrations of it expressed in a vary somplicated wuy, The leading
cage on the subject is Hurrison v. Bush, 5 B, & B, 844-548.

$ fark v, Molynews, L. R 3 Q. B, D, 37,

+ Many cases a3 to giving eharacters to servants ure eolleetod and abstractod in Folkard's
edition of Starkie, pp. 250-7.]
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[proved or appear the burden of proving that A did not honestly and on
ressonable gronnds believe B to be a drunkard and a thief i3 upon B in
8 prosecnfion or action by B.

(2 1 A, the private seoretary of a general, being directed by thegeneral
to give an inspecting officer information as to the discipline of a body of
troops, writes a letter to the inspector, in which he says that B, who had
formerly commanded the troops, attetnpted to excite a mutiny when he
was removed from his command. This is not a libel, though false, if A
honestly believed it to be true, and if it was relevant to the subject on
which A was directed to report.

(3.} * A writes a letter containing matter defamatory of B to C, A's
mother-in-law, who is about to marry B. If A in good faith believes the
impuntations to be frue, this iz not 4 libel althongh the imputations are
false. '

{4.) * The mate of a ship writes a letter to A accusing the captain, B, of
drunkenness and miisconduct. A {(who has nothing to do with the matter)
forwards the letter to the owner of the ship believing the accusation to be
true and thinking himself morally bound to report it. The accusation
was in fact false. It Is uneertain whether A has or has not libellad B.

¢6.) A complaina to the Privy Couneil of the conduct of g public officer
whom the Privy Council has power to remove. If the statement is
made with expross malice it is likellous. *

5 ARTICLE 347,
FAITR CRITICIHM.

“The publication of a libel is not a misdemeanor if the
defamatory matter consist of comments npon persons who
submit themselves, or upon things submitted by their
authors or owners, to public criticism, provided that such
comments ate fair.

T A fair comment is a comment which is cither true, or

1 [Beufeon v. Shene, 5 . & N. 838, This was an action for verbal slonder, but the
principle iz the =ame.

2 fodd v, Hawkins, 8 C. & I B8, :

® Quichens? v. Rickards, 20. B, 569, The judgesin this case weraequally divided, Tindal,
C.J.,and Erle, .., thought the letter was not a libel ; Coltman, J., and Cresswell, J.,
thought it was.

* Proetor v. Webster, Lo R 16 Q. B, I, 112.]

Y8, D, Avt. 074,

[ Polkard’s Starkia, ch. xi, pp. 223-244,

? Hunter v. Shorpe, 4 F. & P 953 ; Folkard's Starkie, 232.] TUpon snindictment for 1ikbel
published it a newspaper ut the defendant’s instance, itwas held not to be o defence that
the editor of the newspapar (who was not indictod) before inaerting the libel shewed it to
the proseoutor, who did not express any wish to suppresz publication, bot wrote s reply,
which was alzo inserted in anch newspaper ; R, v, McEidersy, 19 U, C. (. B. 168,
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[which, if false, expresses the real opinion of its anthor (as
to the existence of matter of fact or otherwise), such
opinion having heen formed with a reasonable degree of
care and on reasonable grounds.

' Every person who takes a public part in public affairs
submits his conduct therein to criticism. _

* Bvery person who publishes any book or other literary
production, or any work of art, or any advertisement of
goods, submits that book, or literary production, or work
of art, or advertisement to public eriticism.

“Every person who takes parl in any dramatic per-
formance, or other public entertainment, submits himself
to public criticism to the extent to which he takes part
in it.

THustrations.

(1.} *A, by direction of the Lords of the Admiralty, publishes to the
world at large an official report made to the Lords of the Admitalty by B,
which report containg matter defaming tho character of C as a naval ar-
chitect. C, having sabmitted to the Lords of the Admiraly proposals and
plans for eonverting wooden ships of war inlo armoured ships of war, and
the official report being part of a collection of papers intended to give the
public information as to the construction of ships of war, and the publica-
tion being made in good faith, A has not libelled B.

(2.} © A publishes a caricature of B, an author, intended to convey the
impregsion that his books are dull and ridicalous. A has not libelled B.

{3.) " B exhibits a picture st the annual exhibition of the Royal Acade-
my. A writes a eriticism on the pictures se exhibited, and calls B's pie-
ture “a mere dauh” If thiz expresses A’s honest opinion, A hag not
libelled BE.

(4.) 7 B publishes an advertisament about & bag gold by him and called
“the Bag of Bags.” A publishes a criticism on the advertivement, say-

I [Ilfustration (1),

# Ilustrations (2, (3), and {4).

& Dibdin v. Bostock, 1 Bap, 28,

£ Henwood v, Harrison, L. R. 7 C, P, 606,

¢ Carrv, Hood, 1 Camp. 364 ; Folkard’s Starkie, 225-7 ; und see Tabart v. Tipper, 1 Camp.
81, Oy v, Hood I8 o strong cuse, baoguse the caricaturo ridieuled not only the book
bat the suthor, It is ona thing to gay, * This book is ahaurd,” avoiher to say, ' Yom are
an nhsurd person because yon have written this absurd book.” This deoislon would eover
{within limits) common politionl caricatures, t

¢ Thompeon v. Shaekell, 1 M, & M. 187; Follard’s Starkie, 225,

T Jenner v. A'Beokett, L R. 7. Q. B. 11; Folkard’s Btarkie, 231.]
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[ing,  The title is very silly, very slangy, and very vnlgar” This may be
& libsl if it 13 meant to convey an imputation of B's way of managing his
business, but is not a libel if it is only an expression of A’s honeat opinion
a3 fo the title given by B to his bag.

! ARTIOLE 348.

PAERLIAMENTARY PROCEEDINGS AND FAIR COMMENTS
THERECN.

?Ii is not a misdemeanor to publish such of the re-
ports, papers, votes or proceedings of] the Senate or House
of Commons or of any Legislative Council, Legislative
Assembly or House of Assembly as such Senate, House,
Council or Assembly deems [fit or necessary to be pub-
lished ; or

*any extract from or abstract of such report, paper,
votes or proceedings, if it is shewn by the party accused
that such extract or abstract was published bond fide and
without * malice; or

* a fair report of any debate in either Housc of Parlia-
ment, though any such publication may contain matter
defamatory of the character of individuals ; Y(SUBMITTED)
provided that the publisher is not actuated in making the
publication by any indircet motive.]

18.D. Art. 275,

fR.B. e 10, B2 6, 7 ¢ 163,55 8.7, [2 & 4 Viet. e, .85, 1, 2. The Aet contains
directions as to proof of reports, &e.; sco alse Stockdale v, Fansnrd, 9 A, & K. 1.
The axistencs of o parrower privilege thun that conlerred by tho statute, viz., the privi-
lege of publishing libellous papers to members of Parliament for their use, was nover
disputed. Seo Lake v. King, 1 Wms, Saunders, 137.]

PR.S.Coe 11,1 8; 0. 163,8. 8. 8& 4 Viek. o 8,8 3,

4 [The word “ malioe * must here have its popular sense. In this conneation, howeves,
it hasalmost no meaning, A publishes an abstract of & parlinmentary paper, which
~ destroye the charaoter of his deadly enemy B.  Ile rejoices in the prospect of ruining B's
character, and so publishes both Bond fide and with malice. Tt is absurd to say that he is
indietable, vet if he ia not, what is the sonse of the word “maliec”? It seldum has any
meaning except & misloading ene. Tt refers not to intention, but to motive, and in slmost
alllegal inquivies intontion, as distinguished from motive, iz the {mportant makter.
Another ohiection to it is that its popular meaning is not barely ill will, but an il will
which it is immoral to feel. . No one would deseribe legitimate indignation as *“malice."
The word is entirely avoided in the Indinn Peaal Code.

¥ Wogon v. Walter, L. B, 4 Q. B. 73,

Y Analogy of Stevens v Sampson, L. R, 5 Ex. Div. 52.]
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I ARTICLE 348.
REPORTR OF PROCEEDINGS OF PUBLIC MEETINGS.

? T¢ is a misdemeanor for any person to publish any re-
port of the proceedings of a public meeting if it contains
matter defamatory of the character of individuals, even
thongh the report is fair and accurate and the object of
publication is to give information to the public, and not
to injure the person to whom the defamatory maiier
Telates.

* ARTICLE 3560,
PUBLICATION IN A COURT OF JUSTICE.

[1t is not a misdemeanor for a judge, counsel, witness
or party to publish anything whatever in a judicial pro-
ceeding before a court of competent jurisdiction,or in the
discharge of any military duty, even if the person
publishing knows the matter published to be false, and
publishes it in order to injure the person to whom it
relafes.

Tilustrations.

(L) * A, before justices of the peace, exhibiis articles of the peace against
B, containing false and scandalous charges against B, in order to causo B
4o be bound over to good behaviour. This is not a libel.

(2.) ® A in an action between himself and B, falsely and malicionsly
gwears an affidavit, charging Cwith fraud.. The afidavit is not a libel.

18.D, Art. 275 A

2 fwison v. Dupean, T E. & B. 23L By 44 & 45 Viet. e, 60, & 2, the law in Toglond i3
chnnoged so far as it relates tn the prhlicstion in o newspaper of any =uch report which
19 now privileged, if the meeting is low ully sonvenad for n lawlal parpose and open to
tha public, and if puch report was fair and aceurate and published without aalice, and
if the publicution of the watter complained of iz for the public benefit, und if the de-
fendant does not refuse to infert in the newspaper in which the report appeated A reasons
sble letter or doenment of explanation or contradistion Ly or on bobalf of the preseeutor
See nlao 45 Viet. (Ontariol e, ¥ ; 50 Viet. (Man.) 6. 22,

98. D, Art. 276 -

4 Cutler v. Bixon, 4 Co. 14 b,

[* This is stated most strongly and explieltly in Munster 7. Tombs L R.11Q. B, I 588
Henderson v. Broomheady $ H. & . 589, bT6; see, too, Dawkine ¥. Ford Rofecby. L R 8
. B. 255, and authorities cited there, Compars Seaman Ve Netherclift, L. Ba 1 C. P Div
540, for an illustration of the swme prineiple as regards slandor-]
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[(3} ' A, a military witness before a military court of inguiry as to the
conduet of B, makes in reforence to tha subject of that inquiry certain
written statements affscting B, which are false to A's knowlodge, and are
intended to injure B, This is nat & libel.

(4.) * A being the military superior of D, and being ag such under a

- military duty to make a report on B's conduet to C, their common sapetrior,
makes a report which he knows to be falve in order to injure B. The
report is not a libel.

* ARTIOLE 851,
FAIR REPORTS OF PROCEEDINGS OF COURTS.

* The publication of a fair report of the proceedings of
& court of justice is not a libel merely becanse it defames
the character of any private person ; but such a publica-
tion may be an offence under Articles 121, 128, 207,
or 218,

A report is said to be fair when it is substantially accu-
rate, and when it is either complete or condensed. in such
4 manmnet as to give a just impression of what took place,
but this Article does not extend to comments made by
the reporter, or to reports of observations made by persons
not entitled to take part in the proceedings.

Reports of ex parte proceedings ar¢ within this Article
if they are of a judicial nature, and proceedings before a
magistrate under 11 & 12 Vict. c. 42 R. 8. C. c. 174, ss.
30-30, 57-91, |held with open doors, and with a view to
the committal for trial of a suspected person, are judicial.

* Provided in all the cases aforesaid that the publisher
is not actuated in making the publication by an indirect
motive,

Tllystrations,
(L) ® A publizhes in a ne wapaper a fair report of the examination of a

L Dawline v, Lurd Atokeby, L. B, T H. L. 744,

Y Dawkins v. Lord Paulet, I, . 5 Q. B. 94, Dissientiente Cockburn, C.J. T should
douht whether this law wonld be extendsd beyond the case of military daty.]

8. D, Art, 237,
A [Owrry v. Walter, 1 B. & P, 555 ; Hoare v. Sitvorlock, 3 (. B, 0; Lewis v. Levy, B. B. &
E.558. [sill v. Hales, L. R. 5 C. P.I, 319,

8 Stepens v. Sampeon, T. R. 5 Ex. Div, 53

EByalls v, Leader, L. B. 1 Ex. 208, 300, 1
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[debtor before the registrar of a Baokruptey Court. The examination
containa irrelevant statements defaming B, who is a siranger to the
proceedings. This is not a likel on B,

(23 'A having Leen convicted of publishing a blasphemous libel, B
publishes tho trial, the blaspbemons matter being given in fulll B
publishies a blasphamons libel.

{3.} 2 A publishes a report of proceedings for perjury sgainsl B, and
omits certain parte of the crods-examination of the witnesses. This raises
a question for the jury whether the offect of the omission is to make the
roport purtisl and inaccurate.

{4.} * A, in the last illostration, beging Lis report with an account of
the proceedings out of which the churge of perjury against B arose, and
obsarves, “ Eyidence was given by € and D which entirely negatived B's
story.” This atutement is not within the Article.

(5.} * A publishes In a newspaper an accouni of proceedings before a
magistrate against B. The report contains s statement by the magis-
trate’s clork that B's allegod conduct wus excedingly improper under any
circumstances. This observation is not within this Article.

{6.; * A publishies a fair report in a newspaper of a proceeding upgainst B
for perjury at a police eourt, which proveesding ended in the dismissal of
the clhiarge against B. This publication is not u libel

(7.0 F A publishes in a newspapsr a fair report of statements of a defa-
matory kind, made before a magistrate exira-judicially, with a view to
asking his advice. This publication may be a libel, us thore Is no judiclal
procecding.]

"ARTICLE 352,
PUNISHMENT ¥OR TLIBEL.

* Every one is liable to a fine not exceeding six hundred
dollars or to imprisonment for any term loss than two
years, or to both, who

(z.) publishes, or threatens to publish, any libel upon
any other person ; or -

(b.) directly or indirectly threatens to print or publish,
or proposes to abstain from, or offors to prevent the

V{R. v, Carlile 3 B. & AM. 167,

% Lewin vo Leow, Bu 13, & E. 551,

3 Leiede v, Leoy, B, 1, & B, 539,

¢ Delegal v. Bighley, 3 Bing. N. €. 960, 961,

b Leiwds vo Levyy B. B & B. 537; ave, nn the other hund, Dunsan v, Thivaites, 3B, & C. 656,
* Mofiregor v. Thicaites, 3 B, & C. 24.)

8. D Art. 278,
81, B, Coo 163,58, 1; 6 & 7 Viet. 0, 95,9, 3,
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printing or publishing of any matter or thing touching
any other person,

with intent

{L) to extort any money, or security for money, or any
valuable thing from such or any other person: or

(ii.) to induce any person to confer upon or procure
for any person any appointment or office of profit or trust.

" Every one is liable to a fine not exceeding four hun-
dred dollars or to imprisonment for any term less than
two years, or to both, who malicionsly publishes any
defamatory libel knowing it to be false,

“or [if he does not know it to be false], to a fine not
exceeding two hundred dollars or to one year’s imprison-
ment, or to both.

1R. 8, (L e 163, 5. 2; 6 &7 Vict. o. 95, & 4.

*R.8. 0.0 163, 5 8; 6 &7 Viet. 0. 96, 5. 5. [The words branketed are not in the Ast,
but sre required to completc the sense.]

T2
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*PART VI

OFFENCES AGAINST RIGHTS OF PROPERTY AND
RIGHTS ARISING OUT OF CONTRACTS AND
OFFENCES CONNECTED WITH TRADE,

CIIAP. XXXII.-Prorurry-Posses-
SI0N—ABIORTATION—DBAILMENT.

CHAP, XXX IL—THINGS CAPABLE
OR NOT OF BEIXG STOLBN,

CHAP., XXXIV.—Trerr v GENi-
RAL.

CHAP, XXXV, —EMBRZYLEMHNT DY
CLERKS AND SERVANTS,

CHAT, XXXVIL—Romery 4ND
ExroeTioxw BY TEREATS.

CHAP. XXXVIL. — Bunanary,
HoOUSE-BUBAKING, ET¢.

CHAP. XXX VIII.—PUNISHMEKT OF
THEFTS AXD OFYENCES RESEMEL-
ING T'HEFT COMMITTED IN RESFECT
or PartievLAR TrIxgs, 1IN Pan-
TICULAR PLACES, BY PARTICULAR
Prrsows—RECEIVING (FooDE UN-
LAWFULLY QETAINEIL

CHAP. XXXIX.-——Orrarsizd Pro-
PENTY 1Y FALER PRETENCES AND
ornER CRIMINAL I'RAUDE, AND
Dravivas witit PropeRTY.

CHAP., XL.—Frautps pY AcHNTS,
Trusrres, AND OFrFICERS OF
Pusrige CoMpasimr—FaLse Ac-
COUNTING.

CHAP. XLIL—RECRHIVIKG.

CHAP, X1.11.-ForGrRT 1% (FENERAL.

CHAP, XLIII. — PremUMERT oF
Panrictrar Foruerips—OFFEN-
OPS RESHMBLING FORGERY AND
AlTs PREIFARATORY TG THE QOM-
MIHNION OF FOINERY.

CHAP, XLIV.—TFungeRY oF Trabe
MAnks—I'NAULUCLENT MARKING
oF Mgercuaxpize — OFFuENCER
RESURCTING PATENTHD ARTIOLES,
IXpUSTRIAL Di#IGNS AND THE
MARKING OF TIynBi

CIHAP. X LV.--PErroxaTION,

CHAP. XLVI.—0OrreNCEs RELATING
10 TR CoIN,

CHAP. XLVIL. — ADVERTIRING
Couxtenrerr MorEY,

CHAP. XLVIIT.—~Marcious In-
JURIES TO PROIMRETY.

CHAT. XLIX.—~—CRUELTY TO A

MA)S,

CHAP. L.—0OFFEXCER CONNECTED
wiTH Tuanz Axn Bluscnes oF
CONTRACT.

CHAP. LI. — ADULTERATION oOF
Foon.

*3 Hist. Cr, Law, oh, xxviii. 121-178.]
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'"CHAPTER XXXII.
PROPERTY—DPOSSESSION—ASPORTATION—BAILMENT.

* ARTICLE 8583.

OFFENCES AGAINST RIGHTS OF PROPERTY AND RIGHTS
"ARISING OUT OF CONTRACTS.

[Tz violation of rights of property and rights arising
from contracts is a erime in the cases specified in this
part.

Such violation may be:

(i) By taking away property from the owner without
his consent

{(a.) by violence to his person or habitation ;
(8.) without such violence.

(11} By persuading the owner by frand to transfer his
rights of property.

(iii) By the misappropriation of property entrusted by
the owner to the offender.

(iv.) By acts calculated to defraund, whether they
actnally defraud or not ; that is to say—

(a.) Forgery.
{b.}) Personation.
(¢.) Coining and uttering bad moncy.

(v} By wilful and malicious mischief done to property.

{vi.) By breaches of certain kinds of contract and inter-
ference in certain cases with freedom of trade.

1 [This and the following chapter have I fear n sumaesrhat abetract appearanee, but it is
itmpossible to understand the provisions of the Larceny Act without a knowledge of the
dootrines which it presuppoges—that is tu say, the dvetrine nx to the definition of theft,
" soif ag o things capeble of being stolen. The definition of theft turns on the doctrine of
pompeazion (sea Appendiz Note XI1.), and this iy unintelligille excapt in rolution tu the

dootrloe of proports.]
PB.D. An, 278,
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P ArricLE 854.
PROPERTY IN MOVABLE TIIINGS.

?[A person who has a right as against the world at
large to do with or to any movable thing anything
which the law does not specifically forbid him to do with
or to it, and the right to prevent all other persons from
doing therewith or thereto anything whatever which
they are not specifically anthorized to do, ecither by law
or by his consent, is said to be the general owner of that
thing, and that thing is said to be his property, although
he may have limited the above-mentioned rights respect-
ing it as regards particular persons by contract.

* ARTICLE 335.
POSBESFION.

A movable thing is said to be in the possession of a
person when he is so gituated with respect 1o it that he
has the power to deal with it as owner to the exclusion
of all other persons, and when the circumstances are
such that he may bo presumed to infend to do so in case
of necd.

A movable thing is in the possession of the husband
of any woman, or the master of any servant, who hagthe
custody of it for him, and from whom he can take it at
pleasure. The word *servant” here includes any person
acting as a servant for any particular purpose or occasion.

The word * custody’ means such a relation towards
the thing as wounld constitute possession if the person
having custody had it on his own account,

If a servant receives anything for his master from a
third person, not being a fellow-servant, he has the

18, D. Art, 280,
2 [ Austin, Jurisprudenas, 8579, 863,]
5. D. Art, 281, [See Appendix Note XT.)
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[possession as distinguished from the custody of it, until
he has put if into his master's possession by putting it
inte a place or thing belonging to his master, or by some
other act of the same sort, whether the servant himself
has or has not the custody of that place or thing.

If a servant receives anything belonging to his master
from a fellow-servant who has received it from their
common master, such thing continues 1o be in the posses-
ston of the master, unless the servant who delivered it
delivered it with the intention {o pass the property
therein to the sefvant to whom it is delivered, having
authorify to do so {rom the master.

If a servant receives anything belonging to his master
from a fellow-servant who has received it on the master’s
account, and has done no act to put it into the master’s
possession, it is in the possession of the servant who so
receives it, and not in his custody merely.

Lllustrations.

(1) A, the master of a house, gives a dinner party, the plate and

other things on the table are in his possesgion, though from time to fime
they are in the custody of his guests or zervants.
- {2) * A aggigns the goods in his house to trustees for the benefit of his
creditors. The trusteos leave him undisturbed and do not in any way
interfere with the goods. A and not the trustees is in the possession of
the goods.

(3.) ¥ A produces a receipt stamp, and gets B to write a receipt on it in

A’s presence as for money paid by A to B. The stamp is in A’s not B's
poasession. ' '
- (4) * A buys a burcan from B at a sale with money in a secret drawor
of the existence of which neither A nor B ig aware. The moneyisnotin
B’s possession (though the bureau which contains it is) because B cannot
be presumed to intend to act as the owner of it when he digcovers it.

(5.} ° A is clerk to B, a hanker, money is pald to A on B's account, A

1[Founded on 1 Hala. P. . 506,

2 8. v. Pratt, Dour. 350,

B Rv. John Smith, 2 Den, 449,

§ Qartioright v, reen, 8 Ves, 4005 Merry v, Green, T M., & W, 62%

b Buseley's Cose, 2 Leach 833, This onse led to the fivat Act against embezzlement by
olerks and servants, No opinion was publiely delivered in it, but the judzes seem tohave
oongidered that the act was not folony. Several similar cuses are quoted in the argu-
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[keeps it for a short time, and then puts it into the till. The money is in
A's possession till it is put into the till, when it passes into I's possession,
though A may have the custody of it

{6.) ' B leaves n watch with its maker to be regulated. A writes {othe
maker to send the watch to B at a certain post-oftice. A then goes to the
post-oflice, and pretending to be B, pets the watch. A8 soon as the waich
reaches the post-office addressed to B, it is in B's possession, as the post-
master, as regards the lettor and watch, is tho gervant of the owner.

(7. ! Bbeing prevented by o crowd from petting near the pay-place at
a railwuy station, hands a sovereign to A, who is close to it, to pay for her
ticket, and pive her ibo change, The sovereign i in B's possession, but
in A's custly,

(8.} ¥ B sonds his servant A with n cart of B's to fatch coals for B from
(. A receives the coals from C, carries them in sacks on his back to the
cart, puts thew ijnto the cart, and drives it back to B. The cartis
threughout in B's powsession, but in A’ custudy. The coals are in A's
possession whilst he is carrying them on lis back to the cart, but as soon
a8 they are deposiled in the cart thoy are in the possession of B, though
botls eoals and cart continuwe to be in the custody of A.

(2} * A, Ib's servant, obtains by false pretences B’ money from C,
another of B's servants. The money after sucl obtaining is still in B's
POBSESSION,

(10.) * A, Besorvant, obtains by false pretences from C, B's cashier, the
property in coins which belonged to B till C pave them to A, The
possession of the coins is in A,

(11.) * A, B, and (' arc all sarvanis to ). 1¥s customers pay money to
€, who pays it to A, who pays it to B. B, A, and C, each keep separate
accounts of their receipts and payments, xo as to be checks on each other.
Money of D% paid by C to A is in A's possession, and not merely in his
cugtody,

ArTicLE 856.
SPECIAL OWNKER.
#livery person to whom the gencral owner of s mov-

1R, v, Ko, D, & B85 2es Bruowell, B's, romarks on this enso in £, v, Middlcton,
L. R.2C. C, R. 38,

L R.v B Thompeny L & C. 225,

¢ B.v. fend, Dane. 154, 057,

+Rov, Oonke, Lo BT UL T I, 295 nod koo £ v, Tobimsy Donrs 418,

&R, B Thoompaon, L, & C, 203,

¢ £ v, Maosters, 1 Den. O C, 3582, Mr, Qroeavea digapproves of tiia devigion, and thinka
that in such & onae the money wonld be in the master's possassion as zoon a2 the first eer-
vourt reeeived it on hia seeount. A v, Muror 1 Moody 276, perhaps fuvors thin view,
but the whale dectrine of possession is 2o nrhiteary aod unrcal that it is hard to zay that
ovne viow ig hetter or worse than nnother.]

P8, D. Art. 282,

4[R2 v, Vincent, ? Den. 4611
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[able thing has given a right to the possession as against
the general owner is said to be the special owner thercof,
or {0 have a special property therein, and such special
property is not divested if the special owner parts with
the possession under a mistale.

' ArTicny 357,
POSSESSOR BPECIAT, OWNER AN AGAINST STRANGER.

Every porson who has obtained by any means the pos-
session of any movable thing is deemed to be the special
owner thereof, as against any person who cannot show a
better title theroto.

THustrations.

(1) *A finds a bezoar-slone in the stroel and shows it to B, a jeweller,
to nacertain its value. Bkeopdit. A Lasaright to the stone as against B,

{23 ¥ A steals I¥'s wateh. O picks A's pocket of the watel, € steals
from &,

PARTIOLE 348,
TAKING AND CARRYING AWAY.

A thing is said to be taken and carried away when
every part ol it iz moved from that specilic portion of
space which it occupied before it was moved (although
the whole of it may not be moved from the whole of the
gpace which it occupied), and when it 1s severed from
any person or thing to which il was attached in such a
manner that the taker has, for however short a time,
complete control of it. An animal is said to be taken
and driven or led away when it is cansed to move from
the place where it was before.

FE.D. Art. 283, -
2 [Armary vo D lmwnirie, 1 Son, L. CL 385,

& Fonnded on 1 Male, &, C. 507.]
48, Do Avk 281,
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Tliustrations.

[(1) ' A romoves s parcel from one ond of a waggon to another. This
is a taking and carrying away.

(2.} % A lifts asword partly outof its seabbard. A has taken and earried
away the sword.

(8.) * A causes o horse to be led out of a stable for him te mount. A
has led away the horse.

{4.) * A, a postman, instead of delivering a letter in dus course, or bring-
ing it hack in his pouch, which wonld bs his duty if he could not deliver
it, puts it in his pocket intending to steal it. Thisis g taking and carrying
away.

{3.} * A snatches a diamond earring from g lady’s ear, tearlng it out of
the ear: it drops from his hand into her hair, and is found there by her
afterwards. A hag taken and carried away the sarring.

{6.) ® Goods arctied to astring, one end of which is fastened to the bottom
of a counter. A takes and carries them as fur as the string will permit.
A has not carried away the roods.

(7.} 7 A has gas-pipes in his house running through a meter, such pipes
being his property. In order to proventthe gas from passing through the
meter he puts a connecting pipo between the pipe leading fo, and the
pipe leading from, the meter, and so diverts the gas from its proper
course. 'This is a taking and carrying away of the gas.

® ARTICLE 559.
BAILMENT DEFINED.

When one person delivers, or causes to be delivered, to
another any movable thing in order that it may be kept
for the person making the delivery, or that it may be nsed,
gratuitously or otherwise, by the person to whom the
delivery is made, or that it may be kept as pledge by the
person to whom the delivery is made, or that it may be

1 [Closles’s Case, 1 Len, 236,

gr v, Walsh, $ Russ, Cr. 126 {from MS. of Bagley,J.). An odid polnt would arise if
the sword and seabbard were merely twisted round in tho place which they occupied
befuro they were toushed. I suppoae this would not be wn naportation,

& R, v, Pitman, 2 C. & D, 425,

t R, v, Poynton, La & C. 247,

5 Lapier's Case, | Lea. 320; K. v. Simpson, Dears, 421 In this case a wateh and chain
gnatnhed out of one button-hole ¢aught in anether.

¢ 2 Bast, P, C. 550,

¥ R.v. White, Dear. 203.]

&3, D, Art. 283,
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[carried, or that work may be done upon it by the person to
whom delivery is made gratuitously or not, and when it
is the intention of the parties that the spectfic thing so
delivered, or the article into which it is to be made, shall
be delivered either to the person making the delivery or
to some other person appointed by him to receive i, the
person making the delivery is said to bail the thing de-
livered ; the act of delivery is called bailment ; the per-
son making the delivery is called the bailor; and the
person to whom it is made is called the bailac, ']

3 [CQogvs v. Bernord, 1 8m. 1. (. 201, fur bailment in ganeral, For the application of the
doctrine to eriminul law, f2. v. Heuweall, 1, & C. 68, 1t roomna thit a married woman may
be n bailee; 2. v, Bobaon, L. & (', 03, Zince the Married Women's Property Aet {33 & 34

Viot, 0. 93) it would seem alear that in muny aages she oan.] Seo ulio 43 & 46 Viat, e, 75,
ee, 12, 18,
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CHAPTER XXXIII,
' THINUS CAPABLE OR NOT GF BEING STOLEN.

* ArricLE 360.
THINGS CAPABLE OF BREING STOLEN.

[THINGS are or are not capable of being stolen accord-
ing to the provisions contained in this chapter.

* AnTioLe 861.
MOVABLE THINGS—LAND—TIINGS FIXED TO LAND.

* All movable things are cupable of being stolen
whether they are naturally movable or whether they
were, before being severed therefrom, a part of, or built
upon, or growing out of, or fixed in a permanent manner
to, the soil of the earth.

The soil of the earth itself cannot be stolen by re-
moving landmarks, building so as to make permanent
encroachmontis, or other means of the same kind.

Things growing oul of, built upon, permanently
attached to, or forming part of, the soil, cannot be stolen
whilst they continue to be so attached to it or to form part
of it, or by the act of severance, " vxcept in the cases pro-
vided for in Articles 410, 411, 412, 413, 416, 418, 419
and 433.

* ARTICLE 362.

TITLE-DEEDS AND (JHOSES IN ACTION.

" Documents which in any way relate to the title of

1[2 Hiat, Cr, Law, ch. xxviii. p. 121-176,]
8. D, Art. 286,

18, D. Art. 287,

5 [2 Buws, Op, 2017,

"t See alse Article 370, pura. (3).]

"8, D, Art. 288,

T [2 Russ, Or. 217-33.]
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[real property, and documents which constitute evidence
of any right of action against any person, are not capable
of being stolen, unless they fall within the terms of

+ Article 398 or 400; but documents of title to chattels and

tokens which represent them are capable of being stolen.

Llustrations.

(L)' An unstamped written agreemont for building cottages under
which work has been and is being carried on is not eapable of being
stolen.

(2) * A pawnbroker’s ticket is capable of being stolen,

3 ARTIOLE 363.
WATER—GAS—ELECTRICITY.

* Running or standing water is not capable of being
stolen ° unless (it seems) it is stored in pipes or reservoirs
for the purpose of sale or use, in which ease it is capable
of being stolen, although money penalties are provided
for an improper use of it.

® Gas is capable of being stolen.

" Electricity is capable of being stolen.

1[R. v. Watts, Deur. 326 .

! B. v, Morrison, Delt, C. C. 158, Tt hus been held that a railway ticket is sapahle of
being stolen: X. v. Boulton, 1 Den. 508. In R.v. Kifham (L. B.10. C. B 264) it. is said
that “the reasons for this decision do not very elearly appear.” Tt is, indeaed, VGIy
hard to reconcile the decizion with tha established principle as to * choges in asction ™
for what iz & rallway ticket excopt evidence of & contrasot by the railway to carry the
holder 17 Bea Art, 406.

48, D, Art. 283,

" Wateris @ movable wandering thing; and must of necessity eontinue eommon by
the law of nature, so that I can only have o temporary transient nsufruetnary property
thereln ;** (Blackstone, 1 Steph, Com, 173, 5th ed.). As to water in standpipes, see Ferens
o' Brien, LK. 11 Q, B. D. 2L

¢ Would o man who dvew a pail of water out of u reervoir oovering many acres be
guilty of theft * Hardly, T should think.

¢ B.v. Firth, T B 1 0L C. B 1725 B, v. White, Dear. 203.

145 & 46 Viet, 0. 56, 5 23, and ses 5. D, Art. 927 (£)] It will be observed that this
proposition rests upon a statute not in force in Canade, and it may beo questioned if
it wonld be maintained in the absance of o statute.
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1 ARTIOLE 364.

TAME ANIMALS AND WILD ANIMALS IN CAPTIVITY.

[{a.) * The following animals are capable of being stolen
at common law :

Tame animals, whether originally wild or not, birds,
bees, and silkworms kept respectively for food, labor, or
profit, their young and their produce ;

Hawles kept for sport;

Wild animals in a state of captivity kept for food or
profit, * but not wild animals kept in a state of captivity
for curiosity.

(6.) The following animals are the subject of larceny
by statute:

* Dogs, birds, beasts, and other animals ordinarily kept
in a state of confinement, or {for any domestic purpose (or
for any lawful purpose ol profit or advantage).

(¢} * Animals of a base nature arc not capable of being
stolen either at common law or by statute unless they are
ordinarily kept in a state of confinement, or for any
domestic purpose, {or for any lawful purpose of profit or
advantage) in which case they are the subjects of lar-
ceny by statute.

5 An animal capable of being stolen, whatever may be
its nature, does not cease to be capable of being stolen
because it is permifted at certain fimes to wander abroad.

18, D, Arxt. 250,

%12 Buge. Cr, 2334 (6th ed.)

& 2 Tusa, Cr. 2498 (5th ed.).]

4|, 8. O, e 164,88 20 & 25 Viet, ¢, #6, e, 18 and 21. The words in parentheses are
not in tho English Act. Hee Artloles 408,408 and Artiele 381.

6 [Coka, 3rd Inat. 108-9; 2 Russ. Cr. 233-0, Ferrets, so far az Lkoow, are the only
animals to which (¢} hns beon applied in modern times. In R. v. Searing, B & R. 850,
17Tt appeared in evidence that ferrets are valuable snimale, and those in question were
sold by the prisoner for 8. The judges were of opinion {in 1818) that ferrets though tame
and snlesble could not ba the subjeet of larceny.” I know not whether o ferret would
fall within (&) or not. It is neceseary to mark the distinetion between animals whiohara
the gubject of larceny at common law and those which are the subject of lareeay by
statute, beoause it in recoguized in gaveral statutes. See Articles 408, 4003
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" Titustrations.

[(L} * The milk of a cow, the wool on a sheep’s back, honey in n hive,
are the subjects of larceny at common law.

12.) * Young partridges or pheasants reared under a domestic fowl are
Tegatled as tame, and as such are the subjects of larceny at common law
till they become wild.

{33 3 Deer in a paddock, rabbits in 2 hutch, are the subjeets of larceny
at common law. Bears or monkeys kept in dens are the subjects of
larceny by statute.

{4¢) * Young pariridges reared under a common hen do not cease, so
long as they are practically under the dominion of their owner, to be the
subjects of larceny at common law because they are allowsd to wander
sbroad.

(6.} ® Pigeona in a dovecot are the subjeets of larceny at common law
slthough they are allowed to iy about.

*ARTICLE 865.
WILD ANIMALS LIVING AND DEAD.

" Living wild animals in the enjoyment of their natural
liberty, whether they have escaped from confinement or
not, are not capable of bheing stolen although they may
be game, and although it may be an offence to pursme or
kill them ; * but the dead body of such an animal is capable
of being stolen, and it becomes the property of the person
on whose ground the animal dies.

1[2 Russ, Cr. 233=4 (5th ed,},

SR.v. Shivkle, L. R.1C.C, R. 153; . v. Coryy LWiCox, C. C, 23,

42 Ruas. Cr, 2381, 283 (5th ed.).

L B.v. Shickle, I. R, 1 C. €. R, 158,

¢ B. v. Cheafor, 2 Lten, 381, It has not, however, been decided that pigeons can ho
ptolen whilst actually flying about apparently at Jiborty. I suppose the question would
turn on the knowledge of the offender that the pigeons were tame.] -

88, D, Art. 291,

T[2 Ruse, Cr. 235 {5th ed.).

¥ Oysters nre tho suhject of larceny by statute; see Art. 410 ; hut they can hardly be
galled “1iving wild apimale.™

¥ Blucles v, Higgs, 11 H. L. C. 621; 34 L. J.{0.P.} 286, But see B. v. Townley, I, R.1
0, 0, R. 816, and Art. 370, third parugraph.]



288 A DIGEST OF

"ARTICLE 366,
DEAD; BODIES.
“[The dead body of a human being is not capable of

being stolen. _
P ARTICLE 367.

THINGE ABANDONED.

!Things of which the ownership has been abandoned
are not capable of being stolen.

L]

Tilustrations.
{1y 8 To convert treasure trove before office found is not theft.
{2.) # To eonvert wreck of the sen is not theft (if the owner Is unknown).
{3.) "To convert goods absolutely lost to the owner, and as to which
there is no reagonable ground for believing that the owner can be found,
i8 not theft.
*ARTICLE 868,

THINGS OF NO VALUE.
*Things of no value to any one are not capable of
being stolen, but things valuable to no one but the
owner are capable of being stolen.

Tliustration.

? The paper and stamps of the notes of a firm of country bankers which
have been paid by the London correspondent and which are capabls of
being re-issued by the country bankers may be stolen, becauss they are
valuable to the country bankers (as saving the expense of printing new
notes), though te no one else.

18, D Art, 202,

¢ [R. v. Raynes, 2 Hagt, P, . 852. (an akeletona and aantoraical preparations of parts
of dead bodics, or which formerly formed parts of bodies when living, be stelon 7—teath,
for instance, intended to be naed aa false teeth,]

88, Dy, Art. 203.

¢[2 East, P, (. 606-7.

®3Inst. 108. It ia however a misdemeanor. See Art. 478,

%1 Hawk. P. €. 149, s, 35, This must be understend of wreok of the sen unalaimed, and
not of wreck fuorming part of or belongine to o vossel in distress, as to etealing which see
Article 427, Penualties for various offences as to wreck nro contained in 17 4 18 Viot. ¢.
104, 5, 4779 (the Merchant Shipping Act, 1851)]. Ses Artieles 444, 445, nod 678. But sec
B. ¥, Martin, 36 & Q. 124, a3 to larceny of wrecked goods under R, 8. C. 0. 184, 8. 35,
Artiela 596,

T The law a4 to finding proparty is more fully stated in Artiele 8TR]

R, D. Art, 204,

¢ [Clarke's Case, 2 Lioa, 1036,]
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CHAPTER XXXIV.
* THEFT IN GENERAL.

' ARTICLE 260,
DEFINITION OF TIHEFT.

?[TaEFT is the act of dealing, from any motive what-
ever, unlawfully and without claim of right with any-
thing capable of being stolen, in any of the ways in
which theft can be committed, with the intention of
permanently converting that thing to the use of any per-
son other than the general or special owner thereof, Pro-
vided that the offences defined in Article 447 do mot
amonnt to theft.

The ways in which theft can be committed are specified
in Articles 870 fo 374, both inclusive. In those Articles
the word * convert ” means such a conversion as is here-
inbefore specified.

A claim of right may be founded on a mistake of lawr.

Tilustrations,

(1) * A takes B’s horse from his stable and backs him down a coal-pita
mile off, in order to prevont the horse from being identified in the trial of
Cfor stealing it. A steals B's horsge.

(2) * 4, a post-office clerk, drops two letters down a water-closet in
order that a mistake which he had made in sorting them might not be
discovered. 4 steals the lstiers.

(3.) ? A, a servant, gets B's letters from the post-office, and daestroys one
of them written fo B by (), A's mistress, making inquiries of B as to A’
character, delivering the rest. A ateals the letter.

*[3 Hist. Or. Law, ch. xxviii, p. 121-174.]

138 D, Art, 205,

t[R. v. Hulloway, 1 Den, 370.

¥ R. v, Calbage, R. & R. 292; 2 Russ, Cr, 205,
¢ Wnn's Onse, 1 Don, 345,

¥ R. v. Jones, 1 Den, 188.]
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[(4) ! A, puddler, throws an iron axle inte his fornace in order to in-
crease the apparent amount of iron puddled thercin, on which A's wages
depend. The axle, worth 5s., is destroyed, though the iron of which it is
composged, and which 18 much less valnable, remains for the owner. A
has stolen the axle.

{5.) T A, withont his master’s loave, takes liis master's corn to feed his
makter's horses.] This is theft.

[(8.) # A pleans corn, not having, but believing himself to have, a legal
right to <o so.  This is not theft.

(7.) * B, apamo-keepor, taked snares set by A, a poacher, and a dead
rheasant caught theroin. A, honestly believing that the snares and
pheagant were his property, and that he had a legal richit to them, forces
B by threats to return them. This is not robbery, and if no violence was
used would not ba theft.

(8.) * A, believing that B owes him €11, and sceing B receive £7, knocks
down B and trics to get the £7 ont of his pocket, saying " Pay me the
eleven soversigns you owe me.” This is not robbery, and if no violence
were used would not be theft.

{9y 8 The orein a mine belones to advonturers, and is {o be excavated
by tributers. One sat of tributers are to be paid a larger aum in the
pound than the other sot for the ore excavated by them. Tho ore ex-
cavated by each set is placed in & hoap by it<elf. A, ono of the tributers,
moves i quantity of ore from the hoap to bo paid for at the lower to the
heap to be puid for at the higher rate. A has not stolen the ore,

103 ¥ Workmen in the glove trade are paid sceording to the number
of gloves finjshed by them. A (a workman) takes ploves from his
master's warehonse and puts thiem in the place where ihe newly-finished
floves are put to be counted, so as to incroage the apparent number of
newly-finished gloves, und with intent frandulently to obtain payment
for the ploves 80 romoved from the warchouse. This is not theft,

{11.) * B nees many bage in his trade, and i supplied with them by C
A, B’s servant, takes ol bags supplied by Cto Bfrom B's house, and puts
them inr a place outside B's honse, where new baps were habitually put
by (&, by concert with A, ¢laimg payment for the bags from B as for
bags newly supplied. A i# guilty of theft, and C is an accessory before
the faet,

R v, Fivharte, ? Russ, Cr 235.7, Thig cuze ix not altogetlier ensy to regoncile with
R.ov. Wobd; seo Hlustration {9

= 4 v, Morit, Ho & K. 307.] This is oot thelt in England sirce the passing of 26.& 37
Viet. e. 104,

* [4 Rugs. Cr. 11{-5, eommenting oo Woedfall, Landlord and Tenant.} See alse R v.
Torsennon 110, & B, 509,

AR v, Hedt, 800 & DL AN,

SR v, Bofen, 1 G & LM,

4 Fov, Welh, 1 Moody 431, By 24 & 25 Viet, . 96, 8. 3%, which re-enncts an earlier Aot
pasaed in gonsequence of this docision, this is now Calony ; see Article 447,

PR v, Poole, DL & B35 Bov. Holleasay, 1 Den, W50, 18 shailar in pringiple.

¢ fiv. Moanndag, Donr, 21 I v, Flufl, 1 Den. 381, is very like this cnae.]



' ARTICLE 870.
THEFT BY TAKING AND CARRYING AWAY—ROBBERY.

* [Theft may be committed by taking and carrying away
without the consent of the owner (even if he expects and
affords facilities for the commission of the offence), any-
thing which is not in the possession of the thief at the
time when the offence is committed,” whether it is in the
possession of any other person or not.

If the thing taken and carried away 1s on the body or
in the immediate presence of the person from whom it is
taken, and if the taking is by actual vielence intention-
ally used to overcome or to prevent his resistance, or by
threats of injury to his porson, property or reputation,
the offence is robbery.

‘If the thing taken and carried away is for the first
time rendered capable of being stolen by the act of taking
and carrying away, and if the taking and carrying away
is one continuous act, such taking and carrying away is
not theft (except in the cases provided for in Artioles
410, 411, 412, 413, 416, 418, 419 and 483.) Tt seems that
thetaking and carrying away are deemed to be continnous
if the intention to carry away after a reasonable time
exists at the time of the taking.

Tifustrations.
fL) > A finds Iost property, knowing who the owner ig, and converts it.
This is theft.

(2) * A, a trespasser, finds a dead rabbit lying in a weod, of which he
i8 not the owner, and converts it. This ig theft.

18, D. Art. 206,

% Cases in Illuatrations.

#[Proparty in no ong’s possession is said to be construntively in the poaression of its
ownet. Tha ohjeot of this fietion is to satiafy u suppoyed necessity for shewing that the
taking in theft must ho & taking out of sorne one's podgession,

t B.v, Fowndeyy L, R. 1 0. ¢, R. 415,

¢ Bee Artiele 575 on ™ Finding,"

# Blsdes. v, Higge, 11 H, L. (L (21} 2

u
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[(3.} ' A carpenter finds nine hundred guineas in a bureau lent to him to
repair, and converts them. This is theft.

(4.) * A finds iron dropped from some canal hoat or other, at the bottoro
of a canal, from which the water bas been let off, and converts it. Thisis
theft. .

{5.) ¥ A instigates B, ('s servant, to help A to steal money in C’s desk,
B tells his magtor, . C, in order to detect A, tells B to go on with the
business, and 50 arranges matters as to give A and B opportunities to
break open the desk and take the money. This is theft in A.

(6.) * A snatclies a bundle from B’s hand, and runs away with if. Thig
is thoft, and not robbery, as the viclence used was only to got possession
of the bundle.

(7.} 3 A, at a mock anetion, knocks down goods to B, who has not bid
for them, pretending that she has. On B's offering to 2o, A says sheshall
not be allower to go unless she pays fur the goods knocked down to her,
which she does. This is thelt at least, and perhaps robbery.

(8.) ® A snatches at a sword wornby B. 4 and B straggle for the aword,
and A geta it. This is robbery.

{9.) T A, in eutting the string by which a basket is tied, with inteni to
steal it, aceidentally cuts the wrist of the owner, who at the same motment
tries to seize and keep it. The cut causes the owner to withdraw her
hand, and the thief gels the basket. This iz theft, but not robbery,
because the actval violence was not infentional.

(1.} ¥ A, B, and C surround It in guch & way as to make resistance by
D practically useless, and take his watch, without actual force or threat,
Thisg is robbery.

{11.) * A mob of seventy persons demands money of a person, threat-

1 [Cartwright v. Frecn, 8 Ves, 405,

? R. v. Rowe, Bell. . . 83, In this cnse, Pollock, {.B., said the compauy haid * sufficiant
poszession to maintain wn indictment for lareeny.” The “possession’ in guestion sould
genrcoly be culled actual.

1 B, v. Hogington, 2 East, P. C, 686, This was similurly devided by the Romaus, © illud
quassitum gst cum Titius servum Meevii solicitaverit, ut quasdam res domine subriperst
et ad oum perferret, ef servug id ad Meviom pertulerit. Mavina autem dem vulf
Titinm in ipso deliete deprehondre, permiscrit servo gquasdam red ad eum perferre, uttum
furti an servi corrupti Judicio toncatur Titing an neutro? Et oum nobia super hag
dubitutione suggestum st etuntiguornm prudentium super hoe altercationes pyrspeximus
quibusdam neqne furii, neyus servi corrupti wobiomem preestantibus, qeibuedam furt
tantnmgodo ; nos hujuamedi ealliditati obviam euntes per nostram decizionem sanximus
non aolum fur actionem sod et servi corrupti contra eum dari."—Institutes, iv, i, 8,

* Bix cases all to this effect are eollected in 2 Rusa. Cr. 80,

bR, v. MeGrath, Lo R, 1. C. R, 205. The cose of K. v, Morgan, Denr, 595, iz somewhat
aimilar; sac, too, R v. Lovedf, I . % Q. B. D, 185, whiel: is to the same effeat.

® Davie's Cuse, 2 Hast, P. €. 709,

7 R.v, Edwards, 1 Cux, C. C. 32; 2 Ruas. Cr. 00

& Hughes's C'asey 1 Lewin, 301,

¥ Wmen's Case, 2 Eaat, P, €, 781}
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[ening, if he refuses, to tear his mow of corn and level hiz house ; he gives

“it.  This is robbery.

(12.) ' A corpels B to give him money, by threatening to acctse A of
an infamous crime. This is robbery.

(13.) * A rips lead off a chureh, to the roof of which it is fixed, and car-
ries it away. This is not theft at common law though it is by statute.

(14) & euts down timber or growing crops end carries them away
immediately. This is not theft at common Iaw, though it is by statute,

{13.) ® A, a poacher, kills a number of rabbits, hides them in g ditch on
the ground of the owner of the soil on which they were killod, and
returns several hours afterwards and carries them away, having all along
intended to do 80 at his convenience. This ia not theft.]

{18, * Against the wall of a passage leading from the street to certain
sgsembly rooms, the lessor of the rooms places an “antomatic bhox™ so
congiructed that upon a penny plece being dropped into a slit of the box
and & knob being pushed according to directions inscribed on the box, a .
cigarette i3 ejected. A drops into the slit a brass disc instead of a penny,
and pughing the knob thoreby obtaing a cigaretie. This is thelt.

* ArTIOoLE 871.

THEFT BY A4 SERVANT.—EMBEZZLEMENT.

[Theft may be committed by converting, without the
consent of the owner, anything of which the offender
hag received the custody as the servant of the owner, or
in order that the thing may bc used by the offender for
some special temporary purposcin the presence or under
the immediate control of the owner or his servant.

®When a clerk, or servant, or person employed in the

- capacity of a clerk or servant, converts anything received

by him from another person for his master or employer,
heis deemed to have stolen it, but his offence is com-
monly called embezzlemént, and is distingnished from

! Beo cased eollected in 2 Rusa. Or, 79-104, Someo distinetions arise npon this whioh I do
not notice, becauso this most odioua erime is now doult with specially by statute, See

Article 388, :

2 Bee authorities collaoted 2 Ruse, Cr, (5th od.) 208-10.]
8 B.v, Toaenley, L R, 1C. C. R. 315.]

£ R v, Honds, 16 Cox . O, 188,

88, D, Art. 297,

¢ [See Chapter xxxv.]
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[theft for the purposes and in the manner mentioned in
Chapter XXXV.

Tlustrations.

{1.) A carter eonverts to his own use a cart which he is driving for his
master. He commits theft.

(2.} * A is employed by B to take pigs to C to be looked &%, and o bring
them back to B, whether (! wishes to buy them or not. A sells the pigs
to rome ona else, and keeps the money. This is theft.

{3} * A sheriff’s officer, in posseasion of goods under a writ of fi. fa., sells
part of them. This ju theft, as such a person is in the position of aservant.

{4.) * A guest at a tavern carries off & piace of plate set before him to
drink from. This is theft, becauss A had only a permission fo use the
plate for a special limited purpose.

o ARTICLE 872.
THEFT BY A FALSE PRETENOCE.

Theft may be commifted by fraudulently obtaining
from the owner a transfer of the possession of a thing,
the owner intending to reserve to himself his property
therein, and the offender intending, at the time when
the possession is obtained, to convert the thing without
the owner's consent to such conversion.’

THustrations,

(L) * A frandulently persuades B to allow A to take two silver ewers to
ghew to A’s master, to choose one if he pleaged. A sells the ewers and
keeps the money. This jg theft,

(2} % 4, by pretending to be B, fraudulently obtains B’s goods from C,
a carrier, to whom they were entrusted by B. 'Phis ig theft, as the carrier
transforred the possession only.

1 [Robinson’s Case, 2 Bast, P. C. 565

t B v, Harvey, 9 C. £ P. 353,

3 Fautall’s Casge, 3 Russ Cr. 311,

+1 Hals, P, £, 516.]

68, D, Ark. 208,

[ v. Hollis, L. R. 12 Q. B. 1. 25, is the last ease on this subjeot.

t R. v. Davenport, 2 Buss, Cr. 147,

s B, v. Longstrecth, 2 Russ. Cr, 149-50 : 1 Moody 137. There are a greal nnmber of other
cases to the same effeet, K. v. MeKnle, ez, L. R.1C, C R. 1231
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[(3.) ' A frandulently bargaing with B for the purchase by A of goods
for ready money, and fraudulently jinduces B to let A have the goods,
pretending that he is then about to pay B the price. A then takes away
the goods, and does not pay the price. This is theft, a8 in such cases the
purchager does not mean to transfer the property till the money ia paid.

{4) * A frandulently ohtains goods and money from a shopkeeper by
pretending to give him diamonds for them, This is not theft, a3 the
shopkeeper means to transfor the property in the goods.

(5.) ? Afrandulently induces B to give her ten soversigns to conjure
with, promising to bring back the ten sovereigns and £170, to which A
says B is entitled. A carrios off the ten sovereigna. If the ten sovereigng
were to be returned, this is theft. If not, it Is not theft, but is obtaining
monsy by falds pretences.

i6.) * A, B's wife, by a forged order gets money standing to I’s cradit at
B's bankers. This is not theft from the bankers, as the cashier had a
gensral authority to part with the banker's money, and meant to do §0.]

(7.} " A at a race meeting makes a bet with B, the money for which B
backs a particular horse being deposited with &, who obtains possession
thereof frandulently, never intending to repay it in any event, while B
perls with the money with the intention that in the event of the horse
winning it is to be repaid to him. This is theft, as there iz no contraet
by which the property in the money can pass.

{8.) * A, for the purpose of kesping up a false pretence that he ig the
owner of eertain land, of which he has the title, by the promise that the
same will be immediately returned, Induces B, who has purchased from
the real owmner, to hand him, on the delivery of the deed at the solicitor’s
office, certain moneys and notes purporting to reprasent the consideration
exprossed in the deed. A at the time intends to keep, and does keep,
the moneys and notes. A commits theft.

" ArTIOLE 873,
THEFT BY TAKING ADVANTAGE OF A MISTAKE.

[Theft may be committed by ® converting property
which the general or special owner has given to the
offender under a mistake which the offender has not

1[Fonr gases to this effect ure stated in 2 Ross, Cr, 157-9,

8B, v. Bunee, L F. & F. 523, Tho offeuce would he obtaining goods by false pretences.

8 B, v. Bunee, 1 F. & T. 523,

4 B, v, Prinee, L. R, 1 €. C. R. 154.]

5 K. v. Buchmaster, L. R. 20 Q. B. D, 182,

& B v. Bwing, 21 U0, C, Q. B. 523.

"8, D. Art. 289,

Y[R, v. Middleton, L, R, 2 C. O, B, 88, Perheps " by knowingly nocepting with intent
ta convert” would bo o more acourate way of exprossing the offsct of this suse.]
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[caused, but which he knows to be such at the time when
it is made, and of which he frandulently takes advantage.

' But it is doubtfnl whether it is theft fraudunlently te
convert property given to the person converting it under
a mistake of which that person was not aware when he

received it.
T Hiustrations.

(1.} * A baving to receive ten shillings from a post-ofiice savings bank,
produces to the clerk a watrant for that amount. Tlie clark refsrring by
mistake to another lelter of advice, puts on the counter £5 168 10d., which
A takes away. ‘Ilhis is theft.

(2,) * A gives a cabman a sovereigi for a shilling, The cabman, seeing
that if is asoverelgn, keeps it.  This is thefvof the sovereign, If he does
not discover the mistake at once, but subsequently, it is doubtful whether
he commits theft or not.

(3> * A recoives a letter containing a choeque. The letter is addressod,
and the cheque is payable, to another person of the same name as A, A
roceives the letter innocently, but, on diseovoring the mistake made,
converts the choque to his own usc.  This 1y not theft.

(4.) * A buys a buroau al u public auection, and finds in it properly not
intended to be sold, which be converts to his own nse. This ix theft.

LT, v, Ashaeell (T Bl 16 Q. T, DL 190} wass veserved in eonsequence of the expression of
doubt in the tuxt. Kcogh meaning to lend Ashwell a shilling, put into his haod 2 coin
which at the time cach believed to be a shilling, It wwus u sovereign, and Ashwall found
out this an hour afterwards and keptit. The question whether this was larceny or not
was twice argued, the lust time bofore [ourtcen judges of whom T was one.  Seven
thought that it was, and seven that it was not larceny, and the result was that the convie-
tion stood. In 72 v Flowers (I, R, 15 Q. B, T 643}, the fuets of which appear to me not
distinguishable from thoso in R, v. Awhcel], soveral of the judges who affirmed the con-
viction of Ashwell explnined that they did not mown by that decision to throw doubt on
the ale that an innoeent taking sueceeded by n {raudulent misappropristion is not lar
ceny. R.v. Ashowcll must therefors be regarded as ab most an suthority for o oase pra-
gigely similar in ail its sircumetances, but even thisis not elewr, Mo doubtin A, & v, Wind-
sor (% T, L. C. 363} Tord Cawmpbell treated 7. v. Millis nzan nathority binding on the
House, thongh it waa deeided in a cure of equality of votos by the help of the moaxim
* preosumitur pro neganti” 3 but I dnubt whether this would apply to £, v. Askhwell, The
Court being equally divided no judgment waa given, aud therefore the conviction was
not guashad, but I do not see what more can be zaid. ‘The maxim * priesumitor pro
neganti,” it might sarely be arguned, would apply, if at wlly by tho view which newgatived
Aghwell’s guilt. For myself 1 doubi its applieation to the ense. On the whole thera is
atrong evidenee of the correctness of my opinion thut the metter is doubtful, and I have
accordingly loft my statement as it wag,

2 B.v. Middictun, L.R. 2 0. C R 8

i Per sight Judges in R. v. Middicton, L. B, 2 . C R.atp. 45,

4 g2, v, Muehion:, 1 Mood. G. . 160 : £, v. Panies, Doar. 640

5 Marry vo Green, T M, & W. 023, Theve waz a guestion in this easc whether the bureau]
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CPAnTicLk 374
TIEFT BY BAILEES.

2 [Theft may be committed by the conversion by a bailee
of the thing bailed, but this does not extend to any
offence punishable on summary conviction.

$This Article applics Lo bailments to infants incapable
of entering into a contract of bailment by reason of in-
fancy (and it is submiticd to bailments upon a void, and
perhaps upon an illegal, consideration.)

L4

t AuTieLe 375,
BY AND FROM WHOM TIEFT MAY BE COMMITTED.

Theft may be committed by o general owner tothe pre-
judice of a special owier upon a chattel in which both
general and special ownership exist.

*Theft may be committed by a member ofa * co-partner-

[waa 1ot sold with ity contents, Corticriaht v. (freen. Ved, 400, izalmaost prrecizely similar.

" I am unablo 0 distinguish these easea from thosa on whiok Illustration (3 is fonruled.

Tt iz remnnrkable that in the judements, and apparentdy in the arguwment {which is not
roparted), in K. v, Hildsan, no notice is tuken of wny al these ensed, nor ave the cusod
about the bureaus roferred to in K. v. frrpics, which wag docidel, without arguent.
wolely on the authority of K. v. Mecklow.  Cartoreipht v Groea id oot referved to in R,
v, Muehlor, which wna dvcided holore Merry v. &reen. Merry v, {freen does ool refuar to
R. v, Mucltins. The reeult is that the cases appeat to eontradiet ench other.  This iz nlse
the view of Mr. Justice Cave in hiv judewment in £, v. Ashiweft,]

13, D, Art 300,

SRR e 18k 8 4[24 & 25 Viet, €. 0, 5. 3. For & recent instanec of this ofience, see
v, Ocenbem, 6 L, 1. (M. () 123, For a ense in whieh it was deabtful whetber or ot
there wae evidonee of a hailinent, see K. v. D Banfe, 1o By 13 Q. B 1. 29, See aleo A
v. Asfueelt ;] B v, Wynn, 16 Cox QL 2312 42 v, Treeedyy, 280, U0 Q, T 120 . v, Stewart,
4810, C, 4. 1. 5715 26 v, hebeentf, 9 Lo Co L 2155 flondid v, owem, 1T T G, E. 48. A depms-
ited money with B, * en attendant 1o paiement qu'il pourrait faire d’ane méme svmine a
w7 Bdid not pay C, but approprinted the money to his own use.  Held, that he did
not commit theit, mol being bound 19 pay tho sama picees of moenoy, but a similr sum to
C; R v. Bepthivame, 3 M. L. 1L 143

SR, v, MueDeuedd, Lo I 15 Q. B, D, 323,]

8, D, Art. 301,

BR, 9. C.oe lido& 59, 31 L2 Viet e 118, 6. 1,

9[A co-partnership manns an nsseciation for profil. A Christinn Young Muon's Sooiety
is nol, & eo-partnerahip, though ite members way be juint bencficial vwoers @ f. v, Kolaon,
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[ship, or by one of two or more beneficial owners of any
money, goods, effects, bills, notes, securities, or other pro-
perty, to the prejudice of the other co-partners or bene-
ficial owners.

' Theft may be committed by a member of a corporation
to the prejudice of that corporation upon a thing which
is the property of the corporation.

* A married woman cannot commit theft upon things
belonging to her husband.

If any other person assists a married woman in dealing
with things belonging to her husband in a manner
which would amount to theft in the case of other persons,
*such dealing is not theft * unless the person so assisting
commits or intends to commit adultery with the woman®
in which case he, but not she, commits theft* But this
exception does not apply to the case of an adulterer or
person intending to commit adultery, who assisits a
marricd woman to carry away her own wearing apparel
only from her husband.

" It is doubtful whether the mere presence and consent
of a married woman on an occagion when some persown
dcals with her husband’s goods in a way which would

L ®16Q.B. D MO] In R v, fowcenbruck, 18 L. €. J. 212, Ramsay, J.. expressed the
ovinion that an indietment for luresny or emhezzlemeont would net lie against o partneyr
woiler 32 & 33 Viet, (Do e, 21, 38 (R, 8, (', e. )64, 5. 58} The opinion hoewever does not
appear to be wall foundod.  Bee Tuseh, {an. Crim. Aats 40%, and chsca there sited. £ v,
Smitk, 11 Cox, (L C.511: R v. Balte, 12 Cox, U, O 06 R v, Hutterworth, 12 Cox. €, O,
182 Rov, fludpe, 13 Cox, C, €, 17,

1 [Rogeoe’s Crim, Fv. Bth ed, 652, This ia Mr. Boseoe’s infarenco from 1 Flale, P. €. 513,
and appears to be cormeat.

21 Halo, P, ¢, 6ld.] See 43 & 18 Viet, e, 73,8, 12

* [Harriean's Cane, 2Tnst, P, O, 532,

+ 1w, Avery, Bell. 150,

O Ji. v, Tolfree, 1 Moud. 243 1. v. Thempeon, 1 Den, 5497 R.v. Toflert, Car. & Mar, 112
R.v. Feathersione, Doear. 369 R, v, J. Mutters, L. & C. 511, A note to thiz case, 516-15,
vollents nnd reviows all the authoritick on the subject. These eases wore all deoided he-
fore the Murried Womon's Property Act, 45 & 46 Viet. ¢, 75, we. 12 16,

o i.v. Fiteh, D, & B. 187,

T} v, Avery, Bell, €. €. 153, [ submit thut the wife's presenoo and eonsent In such o
aasn would be no exeuse. See the history of the growth of the dectrine in note to B. v.
Mutters.]
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[otherwise amount to theft excuses such person if he acts
a8 a principal in the matter, and not as her assistant.

THustrations.

(1.} * A bails goods to B for expartation, upor which A would become
entitled to an exemption from a duty on the goods of 2s. 8d. a pound. B
gives n bond to the Crown for exportation, and gends the goods in his
barge to a ship to be exported. A, to get the goods duty free, takes them
from B’s barge. A has stolen the goods from B, and it seems it would
have been larceny if no bond had beon given by B.

(2.) * A gives his servant goods to carTy to & certain place. A then diz-
guises himgelf and robs his servant in order to charge the hundred with
the robbery, This i3 robbery.

3 ARTICLE 876,

' FINDING GOOCDS,

A finder of lost goods who converts them commits
theft if at the time when he takes possession of them he
intends to convert the, knowing who the owner is, or
haying rcasonable grounds to believe that he can be
found ;

Such a conversion is not theft,

(a.) if at the time when the finder takes possession of
the goods he has not such knowledge or grounds of be-

lief as aforesaid, although he acquires them after taking
possession of the goods, and before resolving to convert
them ; or

(6) if he docs not intend to convert the goods at the
time when he takes possession of them, whether he has

LR, . Wilkingon, 2 Russ. Cr. 243,

9 Foster, 1234, I have not raet with any ease in which a man has been convieted of
theft for stealing a pledge fhis own property) from a puwanbrokar: but no doubt such an
act would be theft. Refore 31 & 32 Viet, e 118, 5. 2, o case occurred in which a part
owner was eanvicted of stealing money from another part owner, in whose epecinl custody
it wes, and who wus solely responsible for ita safaty, the money being the property of a
bo-operative store; #. v. Webster, L. & 0. 77. The same point was decided, as to the
property of o friendly society in E. v. Burgess, L & €. 209,]

8. D Awt, 302,
+[3 Hist. Cr. Luw, 1750.]
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[such knowledge or grounds of belief or not at any
time.

If the circumstances are such as to lead the finder
reasonably to believe that the ownerintended to abandon
his property in the goods, the {inder is not guilty of theft
in converting them.

Tilustrations.

{1.) * A finda a bank note, accidenily dropped on the floor of his shop.
He picks it up, intending to keep it for himself, whoever the owner might
be, belioving atthe time that the owner conld ba fonnd. This is theft.

{23 * A, a carpenter, to whom a bureau was entrusted to mend, finds
money in it, the oxistonee of which was obvicusly unknown to tho owner
of the bureaun. A appropriates the money. This is theft, as A knew to
whout the burean belonged.

(3.) * A finds irom in the bottom of & canal, from which the water had
been lot off, and uppropriates it. This is theft, as the fact that the iron
wag in the canal raised a preanmption that it had fallen from a canal boat
and that therefore the canal company had a special property in it.

(4.3 * A finds a sovereign in the road, and picks it up, intending to koep
it, whoever the owner might be, but not knowing who he wus, and having
o reason to believe hie could be found. "This is not theft.

(5.3 * A findg a bank note in the road, with no mark upon it, and no
circumstance to indicate who wus the owner, or that he might be found.
Noxt day lie hears who the owner is, and after that cliunges the note and
keeps the moeney. This is not theft, :

{6 " A finds a bank note in the road with the owner's name upon it,
and takes it, intending at the titne to return it to the owner, but after-
wards changes his mind and keeps it for himaslf. This is not thaft.

(7.) * A finds an apple, which appears to have heen thrown away in

VLA vo Moope, T & C. 1.

2 Crtieripht v, Geeen, B Yoe, 4001 soe, to0, Moy v, Green, VML & W, 025

3 B, v, flaeme, Belt, 0, €, 93, This case was deaided on the question of the posseasion of
the ennnl company, but it illuatrates tho principle ws to finding wlwo,

tRov. Glele, LLROICLE, RO,

bR v, Thurhorn, 1 Don, 337,

¢ Preaton’s e, 2 Den, 153, The illustration does not represent the actnal factain
Presten's Cove, but o slato of facts which the Couet goid might have existed and upen
which the jury might have coavieted him under the termas in which the very able judge
who tried the ense (the lnte M. D, Hill, Recondar of Birmingham} dirested thero.

7 Per Rolfe, B., in &. v, Feters, 1 O & K. 243: and see the suwming up of Cockburn, €.
Join fEoo, Glpde, Lo B, 10, G0 K. 140-1, Tn some of the onsea un thia subjoot o distine-
tion ia taken between property sbaeluloly loat, and property only mislaid; sec &, v. Weat,
Daar. 402, Tt would appenrs bowever, thot (he only real difference is that in the latter]
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[aroad, and eats it. If a reasonably believed that the apple had been
sbandoned by its owner, this is not theft.

! Arricre 87Y.
CONVERSION AFTER A TAKING AMOUNTING TO TRESPASE,

If'a person takes into his custody any chattel belong-
ing to any other person in a way which constitutes an
actionable wrong to that person and afterwards converts
it, he commits theft, although he may not have intended
to convert it when he took it into his custody.

Llustrations.

(1.} * A, having a flock of lambs in a field, drives them out, and negli-
geutly drives away with them a lamb belonging to B which happened to
be there. At the time of driving away the lamb A does not intend to
convert it, but afierwards, on diecovering what had happened, ha sells the
lamb and keeps the money. This is theft.

(2) * A takes Home B's umbrella from g club by mistake, and having
afterwards found out that it ia PB's, converts it. A commita theft.

* ARTI0LE 878,
CONVERSION ATTER INNGCENT TARING.

Ifa person innocently in any way not referred to in
any of the preceding Articles, has the possession of any
chattel, and converts such chattel, he does not commit
theft, although such chattel may have been entrusted to
him by the owner, or may be the proceeds of something
which was entrusted to him by the owner for the owner’s

{case the findor mual know that the ewner may be found. The distinetion was usefal ag
" &toptowards modifying the gonerelity of tha rale laid down by the old text wrilers : zee

e 1 Hawking, P. (. 142, * One who finds such goods az T have Togt and converts them
to his own uge, animo furandi, is no felon.”]

18. D, Axt, 308,

2[R, v. Riley, Dear, 140,

# Por Pollock, C.B., and Parke, B.. in Idla’s Close, p. 156; see the question of Martin,
B.,in Preston’s Case. 2 Don. 350.]

18, D. Art, 304,
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[benefit, or for the benefit of some person other than the
person so entrusted, unless such conversion falls within
the provisions of Chapter XL. or Article 388.

Tllusirations.

(L) ' A assigns his goods by deed to trustees for the benefit of his
creditors. The trustees do not take possession, but leave A'm possession
undisturbed. A makes away with the goods, intending to deprive his
creditors of them., This is not theft.

(2. *B's house being on fire, A talkes B's goods to A’s house for protec-
¢ion, B acquiescing as to some of them. A's intention at the time i8 to
keep them for B, but A afterwards changes his mind and converts them.
This is not theft.

(3) *B gives his broker A a cheque to buy Exchegner bille. A buys
LExchequer bills for B with purt of the proceeds of the cheyue and
absconde with the rest. This is not theft.

(4.) * B, a boy unable to read, finds a cheque and gives it to A, asking
A o fell him what it ie. A, on varions false pretences, withholds it from
B in hopes of getting a reward from the owner A has not stolen the
cheque.

(5.) 3 A, the aeting treasurer of a local! Church Missionary Soclety,
whose duty it is to deposit or invest the moneys received by him on
account of the society, converts ther. This is not theft.

i6G.) ® A is the treasurer of a money club, the nature of which is that
certain persons deposit a weekly sum and are liable to fines in defanlt.
Loans might be made on interest to the members at A’ discretion. The
total amount, including interest on the loans, but gubject to small dedue-
tions, to be divided amongst the members at the ond of the year. A con-
varts the balance in his hands at thoe end of the year. This is not theft,

1 [ i, v, Pratt, Dear, 560,

2 Lefgh's Case, 2 Kast, P, C. 694-5, This caee scomd tu shew that if A were to find a
bank note for £1000, which he knew to be B, and were to take it up intending to give it
to I, und were aftorwards to be terapted to g0 to a gaming house and wero there to stake
and lose it, ho would not commit theft, and I belicve that snch is {he law,

5 Walsh’s Orse, 2 Loa, 1054, Waleh's Cuse was the oconsion of the first of a seriea of ata-
tutes now represcnted hy 24 & 25 Viet, o, 96, 88, 75, T Ses ohapter XI.

1 B v, v. Gurdner, L. & O, 242,

o B.v. Gaveft, 8 Cox, .0, 368, and 2 Russ, Cr. 1367, This would hot even now be anoffence.
Asthe offender had not to pay over or return the spewific eoins entrusted to him, he was
not o bailes ; and ng thore was no cxpreas frust of the money crewted by an instrument in
writing, ho wug not within the frundulent trustee olanses of the Larceny Act.

S Norisit any offencent all.  #, v, Fuwseli, Lo & C. 58.] Bee Art ELHN
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tAnrTicLe 3Y9.

OBTAINING BY FALSE PRETENCES NOT THENT.

[It is not theft to persnade any person by fraud to irans-
fer the property of any chattel to any person, though such
an act may be an offence under Chapter XXXIX.

2 ARTICLE 380,
TMEPORARY TAKING I8 NOT THEFT.

*Itig not theft to deal with anything in any of the
ways in which theft can be committed with the intention
only to obtain the temporary use thereof, and not with
the intention to convert it permanently to the use of soma
person other than the owner; but if a thing is so dealt
'with with the intention of totally depriving the owner
of his property in it, the returning of the goods after a
temporary use of them will not prevent the act from
amounting to larceny.

Tilustrations.

(L) * A takes B's horse withont B's loave, rides abont on it to find some
cattle, and then turne it loose on the common. This is not theft.

{2.) ® A rides B's horss, without B's leave, to a place thirty miles off, and
leaves him at an inn, saying he will call for him. A does not eall for the
horse, but pursues his jonrney ou foot. The jury must consider whother
A meant permanently to deprive B of his horse, or only to make that par-
tieular journey onhim. In the first case A’s act is theft, in the second, not.,

5 ARTIOLE 381,
TAKING TAME ANIMAT, WANDERING NOT THEFT.

" It seems that it is not theft to take and carry away an

18, D, Art. 305,

28, D. Axt, 308,

?[Bee Tllustrations, wnd for the latter part of the Article note to . v. Ihetheon, 9 0. &
P. 554, and &, v. Trebileack, Deors. & B. O. O, 458,

41 Hale, P. . 509.

© R, v, Philinps; & Kast, P. C. 662; B, v. Addis, 1 Cox, €. (.8, is to the same effeot.]

98, D. Art. 307,

"[1 Hawkina, P, O, p. 149, ch, 19, 5. 40.]
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[animal which, though really tame, is wandering at a dis-
tance from its habitation as if it were wild, and when it
is not known to be iame by the person who takes and
catries it away.

VARTICLE 882,
EVIDEKCE AS TO THE¥T.

The inference that property alleged to have been stolen
has in fact been stolen may be drawn from other facts than
the fact that it is identified by a witness.

The inference that an accused person has stolen pro-
perty, or has received it knowing it to be stolen, may be
drawn from the fact that it is found in his possession
after being stolen, and that he gives no satisfactory
account of the way in which it came into his possession.

Tlustretion

(1)? A i3 seen coming out of ulower room in a warehousein the London
Docks, in the floor above which a quantity of pepper is deposited, soma
being loose on tbe floor.  A's pockers are full of popper. (On being stopped
he throws down the pepper, and says, “T hope you will not he hard upon
me” A may be convicted of stealing the pepper, although no peppet was
missed from the warehouse and the pepper on A was not otherwise iden-
tified than by being shown to be similar to ihat in the warehouse.]

1E. T Art, 308,

2 [, v, Rurton, Dear, 282, In this case Maute, T, characteristically remurked, “Ifa
man g0 inte the London Docks sober, without means of getting drunk, and comes ont of
one of the cellars very drunk, wherein ura 2 million gallons of wine, I think that wonld
be rensonablo evidenae that he had atelen some of tho wine in thot eellar, though wou
aould not prove that any wine wos stolen, 0r any wine was missed,”

At to the rule ad to Tecent possessivn of stolen goods, many caces have been dacided on
the subject (see 2 Russ. Cr, 275-81), but they seem to me to come to nothing but this, that
every caee dependa on its owa ciroumstanees, and thut the nature of the thing ¢tolan,the
length of the interval between the theft and the possoesion, and the behavior of the
scoused may all vary the force of the evidence indefinitely, "The unexplained possession
of a single stolen eoin by n shopkeeper doing & larze business in whosa till 1t was found
ton minutes after tho thef't, would prove nothing. The finding of a lost will ten yeuars
after its 1os2, locked up in the strong box of a curefnl porson deeply interested in its tem-
poraty ooneealment, and peculiarly jealous of his atrong box, wonld prove o great deal.
Botween thede extrames thera muy be infinita degrees in the weight of #uch evidence.]
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CHAPTER XXXV,
' EXBEZZLEMENT BY CLERKS AND SERVANTS.

* ARTICLE 383,

EMBEZZLEMENT BY CLERKR AND SERVANTS—WHO ARE
SERVAKTS. '

*[WHEN a clerk or servant, or person employed in the
capacity of a clerk or servant, commits theft by convert-
ing any chattel, money, or valuable security delivered to
or received, or taken into possession by him for or in the
name or on account® of his master or employer, his
offence is called embezzlement.

Such a conversion is not a criminal offence (except in
the cases hereinafter specially provided for} unless the
person who converts stands to the owner of the property
converted in the relation of a clerk or servant, or person
employed in the capacity of a clerk or servant.

* 1t is a question for a jury whether a person accused
of embezzlement is a clerk or servant or not.

® A clerk or servant is a person bound either by an ex-

113 Hist. Cr. Law, 151-6, OF, Draft Code, g2, 249, 250, 258,]

48. D, Art, 309,

?#{Founded on 24 & 25 Viet. c. 06,9 (8. See Art. 420.] R. 8. . o. 184,49, 52; . v. Pa-
guet, 2 L, N 140 R.v. Charest, $L.N. 114 I2. v, Topple, 3R, & C. 566, An assistant
ovareenr appointed under 539 fev. 3, ¢. 12, 2. 7, but not for tha purpose of colleating or re-
ceiving money, oannot be conviated of embezsloment as a clerk or servant of the inha-
bitantg within 24 & 25 Vict. c. 96, 5. 88 ; R v, Coley, 16 Cox, C. C. 226. This decision ia
however questioned in & note at p. 230 of the report, 8¢ being difficult to reconnile with
B.v. Hell,1 Moo. 0. C. 474, A achool trustee whose duty does not reqnire or au-
thorize him to rcceive the monoy of the Board of Trustees eannot emberzie suekh
moneys ; Ferrig v. Frwin, 10 U, ¢, C. P, 116.

*[For an instance in which money wase recelved in the name of one person and on the
aoccount of another, see 4. v. Thorpe, D, & B, 562,

® Bramwell, B., douhted 84 to this in Walker's Cuse, D, & . 602: but ses K. v. Negus,
LE2CCR.34; v Tite, Yo & C. 835 B, v, Maw, L. &C. 13,

&, v. Negus, L. R. 2 C, (. R. 37 (judgment of Blackburn, J.) ; I v. Tite, L. & C. 321
X
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[press contract of service or by conduect ' implying such
a contract to obey the orders and submit to the control
of his master in the transaction of the business which if
is his duty as such clerk or servant to transact.

A man may be a clerk or servant

* although he was appointed or elected to the employ-
ment in respect of which he is a clerk orservant by some
other person than the master whose orders he is bound
to obey ;

3 although he is paid for his services by a commission
or share in the profits of a business; '

* although he is a member of any co-partnership, or is
one of two or more beneficial owners of the “property
embezzled ;

5 although he is the clerk or servant of more masters
than one;

" although he acts as clerk or servant only occasionally,
or only on the particular occasion on which his offence
is committed.

¢ But an agent or other person whoe undertakes to
transact business for another, without undertaking to
obey his orders, is not necessarily a servant

because he receives a salary ; or

becanse he has nndertaken not to accept employment
of a similar kind from any one else ; or

because he is under a duty (statutory or otherwise) to
account for money or other property received by him.

It seems that in order that a c¢lerk or servant may be
within the meaning of this Article it is nccessary that the
objects of his service should not be criminal, but a man

V[R. v, Foulker, L B. 2, €. R 152]

2 Tluatration {1h

& Tlustrations (2} and (3).

451 & 82 Viet. e. 116, 5. 1.] R. 8. C. a. 154, 5. 58,

5 {# Money (goods, or effects, bills, notes, securities) ar other property.”] The words in
parentheses are not in the Canndian Aet.

¢ [Tllustration {3).

T [Nustration (4).
8 Illustrations (5)—{(9).]
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{may be such a clerk or servant although the objects of
his service are in part illegal as being contrary to public
policy.

Tthustrations.

(L} ! A4, elected collector of rates by the vestry of a parish, and having
to obey a committee of managemant, is the servant of the commitice of
managenent,

{2, * Awas cashier and collector to B at a salary of £150 a year, besides
12} per cent on the profits of the business. A was not to be respongibla
for Josses and had no control over the management of the business. A
wag a servant to B, '

“{3) " A took orders for B and collected money for him according to a
Journey book given to him by B, showing the sums t¢ be received and
the persons from whom they were due, A was paid by a commission. A
was clerk te B, though ho was prineipally employed by C, D, and others.

(4.} * A was employed by B to go on messages when A had nothing
else to do, and B wasto give A whatever B chose. A was P's servant.

(5.) * A, a drover, was employed by B, 4 farmer, on one single occasion
to drive a cow and culf to a person to whom they were sold, and to bring
back thé money. A was B's servant.

(6.) © 4, tho master of a charity school, on one particular occasion con-
gents to gat a subscription to the funds of the achool, at the request of B the
treagurer of the committee of management by which A was appointed,
snd which managed the school. It was no part of A% duty as master to
collect any subsecriptions. Tn getting the subscription A was not the
gervant of B.

(7.} T A, adrover, is employed by B, g grazier, to drive oxen to London,
to sell them on theroad, if possible, and to take those remaining unsold
to g salesman in Smithfield. A is not B’s servant.

{8} * B engaged A, who kept a refreshment honse at Birkenhead, to gei

_orders for manure manufactured by B. A was not bound fo give any

definite amount, of time or labor to the purpose. The manurs was sent

VRv Callahan, 8 C. & P, 154, See now 12 & 13 Viet. c. 103, g, 15, which anplies algo to
esistant overseers; A, v. Cullwm, L. R.2C O, R. 20; und ses B.v. Jenson, 1 Moo, €,
€. 434,

& MoDonedd's Coee, L, & T 85,

dR.v. fwrr, B & R. 198, A doubt was exprassed as to this Ingt point referred to In
thisillnstration in &, v. Gaodbody, 5 C. & P. 865; but R. v. Batty, 2 Moo. C. C, 257, and
B.v. Tite, L. & C. 29, uphold 7. v. Carr nnd recognize the prineiple thet a man may bo
farvant to several parsons nt once.

4 B, v. Spencer, R. & R. 200,

SR, v. Highes, 1 Moo, C. C. 370,

¢ B, v. Nettletony 1 Moo, C. C. 250,

TR, ¥. Goodbudy, 8 0, & P. 665. The difference betwean this case and K. v. IMughes in
Diustration (5) lies in the powor of sale,

tR.v. Walber, D & B, 800,]

x2-
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[to stored under A’s control, and of which he was tenant, though B peid
the rent, and was forwarded by A to the customers. A was paid £1 a
year galary and a commission, A wasg B agent, not bis servant.

(8.} ' A was engaved by B to solicit orders, He was to ba paid by com-
mission. He was at liborty to apply for orders whenaver he thought
most conveniont, it was not to employ himself for any other porson than
B. A was not II's servant.

(10.) * The treasurer of a friendly society under 18 & 18 Viet. ¢ 64, i3 not
the servant of the trustees of the soviety, though by soin 22 ho is hound
before seven duys after being roquired by the trustees (in whom the
money i3 vested by soc. 18) to account 1o the trusteas.

(11.) * A parish clerk is not a gervant, bocause he i not under the orders
of any particulur parson.

{12.) * The chamberlain of the eymmons of a corporation chosen and
gworn in at o court, but whose duty it is to superintend the commons and
to roceive certain duties whicl: he kept till the enil of the vear, when his
accounts wera audiled and the balance paid over to his snevessor, is not a
Bervant, becunso he holls a distinct offics, and is not bound to pay at any
time, :

i13.) * The servant of a trade union may be convicted of the embezzle-
mont of its funds, although gome of ils rules ara vold as being in restraint
of trade,

{14.) “The sarvant of a suciety, the membars of which took anunlaw fal
oath under 37 Geo. 3, ¢, 123, and 52 Geo, 3, e 104, cannnt he convicted of
embezzloment for misapproprinting the funds of thoe Boviety.

VLK. v. Nogue, Lo R 20, 40, R 24,

SR Poree, TL ROLCO UL BT, A treasurer wouhl appeat, 18 o rule, to be ruther a
banker than a serrnat, but vvery ense dependa on §is special cirenmstances. In M. v.
Muzpl, 4 Cox, €, €. 101, the prisonsr wasbotl alerk and tronsuror {se0 the cxplanution
of thix case given in £2. v. Tyree). In £ v. Welsh (1 Den. 199), the ciremnstances wers
very similar to those of 2, v. Purer, unid Coleridge, J., appeara o have heen satisfed that
thie prisoner was a servant, nnd did not reserve tho paint. It i3 singular thut this cise is
nnt poferred to in ff, v, Tyren

X Burton, 1 Moody 237, expluained in Wiftiums v. Stoity 3'Tyrw, 683 1Cr. & M,
B75.

1 Willicons v, Store, 3 Tyew, 63%; 1 Cr, & M. 673,

Fdtev Sterdnery Ia RO1COC, R.280. To the arcament on 4his cnso both rides nssumed
that if the soviety was eriminal the conviction eoald not he smstained. Coekburen, CJ1,
eaid, "It is nnneecssacy to consider how far the oriminal purposes of & society might
affeot ity title Lo proporty.”  As stolen property mayx Le etolen from the thiel wlo stols it
{I Hale, . C. 507}, the queation might deserve eonaiderstion if it evernrosy. . v. funt,
in the next illustration, is in peint, but it is Gnly o nisd prive decision.] Sce Art, 483
note.

® {4 .v. Hunty BC. & P. 642, by Mirehouse (Com, Sorj.), nfter conealting Bosanquet and
Coieridge, JJ.]
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ARTICLE 384,

T R

THE PROPERTY EMBEZZLED MUST BE THE MASTER'S.

[The offence of embezzlement cannot be committed by
the appropriation of property which does not belong to
the master of the alleged offender, althongh such pro-
perty may have been obtained by such alleged offender
by the improper use of the property entrusted to him by
his master, but property which does belong to the master
of the offender may be embezzled, although the offender
recelved it in an irregular way.

C
3

Tlustrations.

(1.} ? B, the high bailiff of a connty court, appointed A a hailif. By
rules of practice it was A's duty to pay over moneys levied by him to the
registrar, A received certain money and appropriated it, the money being
the money of the registrar and not B's, whose servant (if any one’s) A was,
This was not embezzlement.

(2.) * A railway company contracted with B to deliver the railway’s
cosls in the railway’s carts, B finding horses and carmen, but the terms
of the confract were such as to make the carmnen, after receiving the
morey, angwerable to the railway. A, a carman, received money for
coals and appropriated it. This was not embezzlement, ag the money
was not the money of B, but of the railway company.

{8} *A, a bargeman, was forbidden by B, his master, to take a cargo
on hig barge on part of a particular voyage. A took the cargoe, appro-
priated the freight to himself, and denied the receipt of it when ques-
tioned by his master. The person from whom he tock the cargo and
freight knew of no one in the transaction except A. This was not embez-
zlement, as the freight did not belong to B.

(4. ® A, entrusied with a cheque for B, geis it cashed by a friend, and
not, a8 was {he regular covrse, at a bank, and appropriates the proceeds.
This is embezzlement.

18, D, Art. 310

LR, v, Glover, T, & C. 4066,

8 B v, Bevwments Dear, 290, The eireumstaneca of this enge ove at fivet sight identieal
with those of 1. v. Phrege, I & B, 862, in which {he eonvietion was affirmed; but the
epecial terme of the contract, T suppose, make ihe difference. It iz gingnlor that . v.
Begumant 18 not referred to in AL v. Theipe, otherwize than in o note by the reporior at
the end of the case,

AR v, Qultww, L, R, 2C. C, R, 28,

R n Guleds LT (M. O 134.]
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! ARTICLE 385.

DISTINCTION BETWEEN EMBEZZLEMENT AND OTHER
KINDS OF THEFT.

[The distinction between the embezzlement by a clerk
or servant and other kinds of theft is, that in other kinds
of thelt the property stolen is taken out ol the possession
of the owner, whereas, in embezzlement by a clerk or ser-
vant the property embezzled is converted by the offender
whilst it is in the offender’s possession on account of his
master and before that possession has been changed into
8 mere custody.

Tustrations.

(1.} ¢ A, B's servant, has anthority to take orders, but none to send out
goods from B's shop. A takes an order for pickles and treaclo, entera in
hig master's book an order for pickles cnly, takes from the shop and
delivers to the customer both picikles and treacle, and keeps the price of
the trogele. 'This is a theft of the treacle, as A had no anthority to deli-
ver it, but it is not an embezzlement of the price, as it was not received
on B's account, but in fraud.

(2.} YA, a clerk fo a navy tailor, goes on board a man-of-war with
clothes deliverad to him by his master to sell to the marine artillerymen
on hogrd. Hae afterwarde enters as & seaman on another slip, carrying
off the clothes. A commits theff, and not embezzlement.

(3 * A, the manager of a branch bank, has in his oflies a safe, the pro-
perty of the bank, and of which the bank manager keeps the key at the
head office. A's duty is to pat money receiveil during the day into this
safo. He takes part of it out of the safe and applies it to his own pur-
poses. This is theft, and not emhezzlement.

{4.) > A% duty is to get bills accepted and discountod for his master. A
having got a bill aceepted for his maaster, lays it with other bills on his
master’s desk. Ha then takes it from his master’s dosk, gets it cashed,
and appropriates the money, This is theft.

18, D. Art, 811

5(R, v. Witson,9 O, & T, 27, The prisoner having been indioted for embezzlement
esoapod.

¢ By, Howoling, 1 Dons C. C. 584,

4 g, v, Weight, D. & B, 451.] R, v. Hennessy, 35 U, Q. B.Gna,

b [(hipehase's Cose, 2 Loa., 699.]
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{(5.) 1 A recoives from his master B, dock warrants enablin #him to get
property from the docks, and iz induced by B to carry the property to
London. A on the voad appropriates part of the property. This is theft.

(6.3 * A, B's servant, is gent by B to fatch 240 quarters of oats, which B
has purchased, and which are lying on a vessel in the Thames, Whilst
the oata are being measured into B's bargs, A causes five guarters to ba
put up in sacks and set aside, the rest being loose. A then sells the sacks
of gats for his own benefit from the vessel, and hefors thay were put into
the barge.” This is theft, :

(1) *A, B's servant, gets plato for his master from a silversmith, puts
it in B's plato-chest, and then takes it out and appropriates if. Thia is
theft. *(If he appropriates it before he puts it into ihe plate-chest, he
commits embezzlement.) -

{8.) * A, B's servant, receives from C, n fallow-servant, £3 of B's money,
and appropriates 10s. to his own nse. "This is not embezzlement {but s
theft).

(9.) T A, a banker's clerk, whose Lusiness it is to receive notes over the
counter and put them in a drawer, roceives & noto for £100 from, the ser-
vant of & enstomer, and appropriates it to himself without putting it into
the drawer. This is not theft at common law, but i3 embezzlomont.

S AnTioLE 386,

EVIDENCE AS TO EMBEZZLEMENT.

*The inference that a prisoner has embezzled property
by fraudulently converting it to his own use, may be
drawn from the fact that he has not paid the money or
delivered the property in due course to the owner; or

Y[E. v. Norvat, 1 Cox, O, (. 05: 2 Russ, O'r. 813,

8 Abraham’s Case, 2 Baat, P, O, 505,

#2 Russ. Cr. 314,

+Por Coleridge, J., in B. v. Waits, 2 Dun, 14,

& A dietum of Wilde, C.J.,in . v, Wetes soems to any the oppesite, but it this were so,
the whole distinction botwoon embessloment und theft would ho talten away (83 no doubt
it ought to bu us o maitar of eominoa sense).  See My, Groavis’ remarks oo Wilde, C.J.'
diotum and on tho wholo easoe of &2, v. Wets, 2 Russ. Cr. (4 ed.) 599, notes (b) mnd (o),

Y B v Murrey, 2 Russ, Cr. (5th od) 8141 5 ¢ & P. 145; 1 Muaody, 276,

T Bazelew's Clase, 2 Lea, 835; 2 Fnst, P. (L A71, This caso occasioned tho passing of (he
M Geo. 3, e, 83, now re-enaceted in subgtancs by 24 & 25 Viet. o, 95, 8. 68.] H. 5. C. e 164,
s b2,

BE. D, Art, 812,

9 [Those tnata ste the common evidenes of embezslemoent given in cvory instance, und
regquire ng illastratisn, That the non-puyment is only hy way of deley, the Tulzo acconmnt-
ing & mistake, &e., ara commen topics of defense.] #. v. Cummings, 1677, C. Q. B. 15
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[from the fact that he has not accounted for tho money
ot other property which he has received ; or

from the fact that he has falsely accounted for it ; or

from the fact that he has absconded ; or

1 from the fact that upon the examination of his accounts
there appeared a general deficiency unaccounted for ;

 hut none of these facts constitutes in itself the offence
of embezzlement, nor is the fact that the alleged offender
rendered a correct account of the money or other property
entrusted to him inconsistent with his having * embez-

zled it.]

(£, v. rove, 1 Boody, 447; 2 Russ. Cr. 277, The aunthority of thiy case, deeided by
eight judges to seven, has beon doubted. Hoodki, v.Mowh, Dear, 626, 639; see, too, B, v.
Lambert, 2 Cox, O, O, 38 £, v, Flogd Jones, 8 O, & P. 288; R. v Chopman, 1 €. & K. 119
B v, King, 12 Cox, € C. 7851 £ v, Glase, 1L N 4L

2 (K, v, Hodpaon, 3 G & P, 422; £, v, Winuell, 5 Cox, G, . 326, Mr. Greaves” note oo
this ease disapproves of the swnming-up of Erle, J., on what appears to ma to bv g mis-
eoncoption of its purport.  Mr. Groaves’ view that the frandulent sonversion eonstitutos
the offence, aud that eversthing elge is only evidence of it is ohviously correct: but T
think that Evle, J., did not mean to say anything incongistent with this. Wilful falso
aceounting i now n substontive offence. Hee 88 & 89 Vit c. 24, 8. 2, and 8, D, Article
58,

3 R v, Guelder, Boll, C. C. 234 K. v, Lister, D. & B. 118.]
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CHAPTER XXXVI.
'ROBEERY AND EXTORTION BY THREATS.

? ARTroLE 38Y.
ROBBERY.

*EVERY one is guilty of folony and liable to imprison-
ment {or life who,

(a.) being armed with an offensive weapon or instru-
ment, robs, or assaults with intent to rob, any person ;

(b} together with one or more other person or persons
robs, or assaults with intent to rob any person; or .

(c) robs any person, and at.the time of, or immediately
before, or immediately after, such robbery, wounds, beats,
strikes or uses any other personal violence to any
pergon,

* Every one is guilty of felony and liable to fourteen
years’ imprisonment who robs any person.

*Every one is guilty of felony and liable to three
years’ imprisonment who assaults any person with iu-
tent to rob.

" AnrTicLE 988,
EXTORTION BY THREATS.

.Every one is guilty of felony and liable to imprison-
~ment for life, in cases (a.), (5.) and (c.) and for two years’
in case () who

L[ Hist. Cr. Law, 149-150. Draft Code, Part XXVIL., sa. 288-200.

28, D, Art. 313, For definition of robbery, and illustrations &s to the nature of the foar
and violenes involvaed, ses Article 370.]

IR 8. C, 0, 164, 5, 843 24 & 25 Viet. ¢, 96, 5. 43.

SR, B C.oo. 164, 5 32; 24 & 25 Viet, e. 95, 5, 40,

SR B, Coe 164, 5, 435 24 & 25 Viet, e 95, 5, 42,

¢8, I, Art, 314,
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{«.) 'sends, delivers or utters, or directly orindirectly
canses to be received, knowing the contents thereof, any
letter or writing,

(i.} demanding of any person with menaces, and with-
ont any reasonable or probable cause, any property,
chattel, money, valnahle security or other valunable thing,;

(ii) ? accusing or threatening to accuse or cause to be
accused any other person of any crime punishable by
law with death, or imprisonment for not less than seven
years, or of any assault with intent to commit any rape,
or of any attempt or endeavor to commit any rape, or of
any infamous crime as hercin defined, with a view
or intent, in any of such eases, to cxtort or gain, by
means of such letter or writing, any property, chattel,
money, valuable security or other valuable thing from
any person ; o

(b.) ® accuses, or threatens to aceuse, either the person
to whom such accusation or threat is made or any other
person, of any of the infamous or other crimes herein
mentioned, with the view or intent, in any of the cases
last aforesaid, to extort or gain from such person so
accused or threatemed to be accused, or from any other
person, any property, chattel, money, valuable security,
or other valuable thing;

(e.) *with intent to defraud or injure any other person,
by any unlawful violence to or restraint of, or threat of
violence to or restraint of, the person of another, ot by
accusing or threatening to accuse any person of any
treagon, felony or infamous crime, as herein defined,
compels or induces any person to exccute, make, accept,
indorse, alter or destroy the wholec or any part of any
valuable security, or to write, impress or affix his name,

IR, 8 C.e 173,58 1; 21.& 25 Viet, ¢. 98. a. 4k The words ' withoul any reazenable or
prabable canse ™ apply to the demand not to the mevaoces ; K. v, Mason, 2¢ . ¢, O.P. 5%,

*R. & C.c. 178, 8. 8 24 & 25 Viet. o. 96, 5. 46,

RS Lo 173, 8 47 24 X 25 Viet, e 98, 8. 47, An attempt to compel a person by

threatd to buy a mate 18 within this seetion ; f. v. Redman, Lo B. 1 € G R 22
4R, 8, e, 173, 8 50 28 8% 25 Viet, e 90, =, 48,
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or the name of any other person or of any company, firm
or co-partnership, or the seal of any body corporate, com-
pany or society, upon or to’any paper or parchment, in
order that the same may be afterwards made or converted
into or used or dealt with as a valuable sécurity ;

{(d.}) " with menaces or by force, demands any property,
chattel, money, valuable security or other valuable thing
of any person, with intent to steal the same, whother
the thing demanded is received or not.

*The crime of buggery, committed cither with man-
kind or with beast, and every assanlt with intent to com-
mit the said crime, and every attempt or endeavor to
commit the said crime, and every solicitation, persuasion,
promise or threat offered or made to any person wherchy
to move or induce such person to commit or permit the
said crime, is deemed to be an infamous crime within
the meaning of this Article.

*Every species of parting with any letter herein
mentioned to the end that it may come, or whereby if
comes, into the hands of the person for whom it is in-
tended is deemed a sending of such letter,

* It is immaterial whether the menaces or threats here-
inbefore mentioned are of violence, injury or accusation,
to be caused or made by the offender or by any other
person.

'R.B.Coe 173, 0, 27 2404 25 Vier. o, 06, e, 45. [P, v Oyden {L. & C. 288) shows whut
sort of menacos fall within this seetion. A obtained fivo ghiilings from I3 by pretending
to be u bailiff, und threatening to distrain. It was held Ihut Lis guilt depended an the
question whether or not he made the threat in sush o way as to " uoeettle B's mind, and
teke away from hia acts that element of free voluntary action which alone eonstitutes
congent.”] A demand with menaces of money actually due iz not a demand with intent
tostesl : . v, Jolnson, 14 T, O, Q. B, 588, [R. v. Hobertson, L. & C. 483, [n that case it
was held that o policeman who vaid ha would loek anan op for speaking 1o prostitute
unless he received five shillings used n “'menace,” notwithstanding his having no puwer
te do 0.1

ROECoe 173, 5 802 24 & 95 Viet. c. 96, 5. 46,

PR, B, e 173, 5 8 (8. This provision iz noi in tho English Aet.

FROE e 173, 5.0 8; 24 & 25 Viet. . 08,5, 49,
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CHAPTER XXXVIL
' BURGLARY, HOUSEBREAKING, ETC.

* ARTicnn 389,
DEFINITIONS.

[IN this chapter the following words are used in the
{ollowing scunses :—

3 Night means the interval between nine of the clockat
night and six of the morning.

House means a permancnt building in which the
owner, or the tenant, or any member of the family
habitually slecps at night.

‘ If » building is so constructed as to consist of several
parts having no internal communication between each
other, and if these parts are occupied and habitually slept
in by different tenmants,-they may constitute separate
dwelling-housus.

> A building occupied with and within the same curtil-
age with any dwelling-honse, i deemed to be part of the
said dwelling-house if there is between such building
and dwelling-house a communication either immedizate
or by means of a covered and inclosed passage leading
from the one to the other, but not otherwise.

113 Oist. Cr. Taow, 150, Draft Code, Parl. XXVITL, 5= £07-308.]

22 D, Art. 515,

RO, 0 16 A 20k, 121 & B Viet, e 06, 5. 1. It max be worth while to ohserve
thut the expressions ** nine of the eloek,” " six ol the eloek.” hudivite mean ux oppozed 1o
aolar time, but a yucetion might arise a3 ty whether they mean loeal mean time or the
mean time cotmenty ohserved at any given pluce. T.ondon thwe, or, ad ik iy ealled, rail-
wiy time, it pow very gonerally observod, mnld thoere is o difference of more than twonty
minutes betwoen Lonilon und Cornwall.  Loenl bioan time is the naturml meaning.

4+ The eases and uuihoril ez on this subjeot are enlieated in Arehbold, H1B-520, but ithere
is 50 little prineiple in the muiter, and ench exwe depends =0 muach un its peceliar oircun-

atances, that T have not thought it advisable io give illusiration=]
CRUE.C e M6, 5 36 24 & 25 Vien e 96,053,
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[The word * break ” means

(a.}) the breaking of any part, internal or external, of
the building itself, or the opening by any means what-
ever (ineluding lifting, in the case of things kept in their
places by their own weight) of any door, window,
shutter, cellar flap, or other thing intended to cover
openings to the house, or to give passage from onc part of
it to another, and getting down the chimney;

(5.} obtaining an entrance into the house by any threat
or artifice used for that purpose, or by collusion with any
person in the house,

The word “ enter ” means the entrance into the house
of any part of the offender’s body, or of any instrument
held in his hand for the purpose of intimidating any per-
son in the house, or of removing any goods, but does not
include the entrance of part ol an instrument used to
break the house open.

THustration.

! A opens a sash window, puts a crowbar under a shutter three inches
ingide the window, and $ries to break open the shutter, but was not
within the sash window. Here there is a breaking, but no entry.]

? ARTIO0LE 890.
ROBBING PLACES OF WORSHIP— BURGTARY.

Every one is guilty of felony and liable to imprison-
-ment for life who

((2.) ® breaks and enters any church, chapel, meeting-
house or other place of divine worship, and commits any
felony therein ; or

(b) “breaks and enters any dwelling-house by night
with intent to commit o felony therein. The offence in
this case is called burglary.]

Y[R, v. Rust, 1 Moo. 183 ; wnd sec . v. Roberts, 2 Bast, P. C. 487.]

28. D. Art. 816,

#R. 8, 0. c. 164, 5, 35; 24 & 25 Viot, ¢. 96, 2. 50,

BB, 0. e 164, 99,37, 885 [24 & 25 Viet. o. 98, a. 52 for punishment : 2 Rusz. Cr. 2
{5th ed.} for definition.]
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' ARTIOLE 391,

HOUSEBREAKING AND COMMISHION OF FELONY.

* Bvery one is guilty of felony and liable to lourtecn
vears' imprisonment [who breaks and enters and commits
any felony in any dwelling-house or any building being
within the enrtilage of any dwelling-house and occupied
therewith (but not being part thereof within Article
889), or any schoolhouse, shop, warehouse, or counting-
hounse.)

S ArTicLE 392,
ENTERING DWELLING-HOUSE WITH INTENT.

{ Every one is guilty of felony and liable to seven years’
imprisonment [who breaks and entcrs any of the buildings
mentioned in Articles 390 or 391, or who by night enters
any dwelling-house with intent in either case to commit
felony therein.]

" AnTICLE 893.
BREAKING OUT AFTER COMMITTING FELONY.

¢ [Every one who, being in any of the uildings men-
tioned in Articles 890 or 891, commits a felony therein,
and breaks out of the same, is guilty of felony, and 18
liable to the same punishment as if he had broken in and
committed felony therein. If such building is a dwelling-
house, and the offence is committed at night, the offender
commits burglary.

Every one who enters any dwelling-house with intent
to commit a felony therein, and breaks out of the same by
night, is guilty of burglary.]

18, D. At 817, _
2R, 5 O oo 164, s 40, 415 24 & 25 Viet. o, 96, ==. 53, 54,
48, I, Art. 518,

1R, 8, C. c. 164, 88, 99, 42; 24 & 25 Viet. c. 96, 88, 54, 57.

B8, D, Art. 318,
$R. 8. C. ¢, 164, 58, 35, 37, 40, 41 ; 24 & 25 Vict. ¢. 96, sa, 540, 51, 55. 54
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' ARTICLE 894.

BEING FOUND IN POSSESSION OF HOUREBREAKING
INSTRUMENTS.

*Every one is guilty of a misdemeanor and liable for

the first offence to three years’ imprisoument, or if he has
previously been convicted of felony or of such misde-
meanor to tem years’ imprisonment, who is found by
night, :
(2) * armed with any dangerous or offensive Weapon or
Instrument whatever with intent to break or cnter into
any dwelling-house or other building whatsoever, and to
coramit any felony therein:

(¢} having in his possession, witheut lawful excuse
(the proof of which excuse lies upon him), any pick-
lock key, * crow, jack, bit, or other implement of house-
breaking ; (or any match or combustible or explosive
gubstance ;) *

(2) having his face blackened or otherwise disguised
with intent to commit any felony ;

(@) in any dwelling-house or other building whatsoever,
with intent to commit any felony therein.

1B, D. Art, 820

R 8. C. 0. 164,85, 43, 44 ; 24 & 25 Viet. c. 96, 5. 53, 50,

#{A common koy may be such an instrament Pl v Ofdham, 2 Deon. 472, Maule nad
Cresswell, J.J,, were both of opinion that there should e & eomma hetween ' picklock ¥

and “koy.” R.v. Oldhaim, however, makes thiz unimportant.]
4 The words in purontheses are not in the English Act.
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CHAPTER XXXVIII.

' PUNISHMENT OF THEFTS AND OFFENCES RESEMBLING
THEFT COMMITTED IN RESPECT OF PARTICULAR
THINGS, IN PARTICULAR PLACES, BY PAR-
PICULAR PERSONS—RECKIVING GOODS
UNLAWRULLY OBTAINED.

* ARTICLE 394,

PUNIKHMENT FOR HRTEATING THINGS FOR WHICH NO
APRCIAT, PUNISHMENT I¥ I'ROVIDED.

 1IvERY one who commits simple larceny, or auny felony
made punishable by The Lareeny Act in the samce manner
as simple larceny, is guilty of a fulony, and liable to
soven years imprisonment, if no punishment is other-
wise specially provided.’

5 The offender is liable to lon years’ imprisonment if he
has been previously convicted of o felony, either sam-
marily or upon indictment.

ArTicLE 396,

PUNISHMENT FUR APPROPRIATING PROPERTY WITII INTENT
TQ DEFRAUD, FOR WHICH NO SPECIATL PUNIRIT-
MENT I4 PROVIDED.

% BEvery onc¢ who, unlawfully and with intent to de-

{3 Higt, Or. Law, Fi-i0, Deaft Code, Part NNV

28, Th Art. 321,

RGO el 16, B A X 26 Viet. e, My s 40 Sir James Fitz-Tames Stephen in Note
(2 to Artiele 321, gtutesthat the thefis falling wider this provision ¥ appent 1o be the
simple lureeny referred to in 24 & 25 Viet, o 83, 33, 34 and 36; 7 but rofers to 1ale’s
dofinition (1 Hale, 503 of simpls larceny nd being Inroeny without violonoo or putting in
fuar. Seo ulso Bish, <'r Luw, Vol. 1, &, 566, Vol, 2. & 757, wheve the term is used to ex-
olude compound lnreenics whieh are defined to bo larecnies committed wider ¢irenm-
stances of aggravation such ne lnrcenios from the persow, the dwelling-tiwuse, the shop,
robbery and the like. .

1+ Except in the cases liereinafter otherwise provided for,” that is by The Loreeny det;
but the effect woald bo the sume if the special provision was contained in any other Acl

SR, 8. Coe 184, 8. G 24 & 35 Vieh 0. 96, 5 T,

SRS, Q.o 164, 84 85 See K.ve MeDouald, docided under C. S0 e 92,8, 72, which_
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frand, by taking, by embezzling, by obtaining by false
prefences, or in any other manner whatsoever, appro-
priates to his own wuse or to the use of any other per-
son, any property whatsoever, so as to deprive any other
person temporarily or abselutely of the advantage, use or
enjoyment of any beneficial interest in such property in
law or in equity, which such other person has therein,
is guilty of a misdemeanor, and liable to seven vears'
imprisonment.

If the valne of such property exceeds two hundred
dollars, the offender is liable to fourteen years’ imprison-
ment,

Arrione 397,

ADDITIONAT, PUNISHMENT WHEN VALUERE OF PROTERTY
EXCEEDS TWO HUNDRED DOLLARS.

' Every one who is convicted of an offonce against The
Lorceny Act by stealing, embezzling, or obtaining by false
pretences any property whatsoever, the value of which
Is over two hundred dollars, is liable to seven years’
Imprisonment, in addition to any punishment to which
he is otherwise liable for such offence.

ZARTICLE 898.

YALUARLE SECURITIES.

* Every one who steals, or for any frandulent purpose
destroys, cancels, obliterates or conceals the whole or any
part of any ®valuable security, other than a document of

however, was not in the sume terms s 5. 85; K. v, Warner, 7 B L. 118 ; . v. Horseman,
4P, &B. 520; K. v, Murtin, 3 G &. 0.1, For tha definition of * property ¥ gee s, 2 (e,
Ante p. 6. It Includes stumps isgned hy authority of Parliament or s Leglslature. Spe
ale) as to etealing stamps intended to be aMxed to certifieates issned under The Gas
Inagection det, R 5. O, 0. 101, 1. 45,

'R, B. C. e 164, 5. 36,

2R D, Art, 398,

SR.B.C, 0,164, 5. 12; 24 & 25 Vict. ¢, 96,5 27, The word * conceald ™ is not in the
English Act. For definition of the cxzpression valuahle gecurity, sea B. 5, (L 0. 164, 5. 2
{dyantep. 7.
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title to land, commits felony of the same nature and in
the same degree, and punishable in the same manner as
if he had stolen any chattel of the like value with the
share, interest, or deposit to which the security so stolen
relates, or with the money due on the security so stolen
or sccured thercby and remaining unsatisfied, or with
the value of the goods or other valuable thing represented,
mentioned, or referred to in or by the security.

LARTICTLE 39%9.

TESTAMENTARY INSTRUMENTS.

: Every one is guilty of felony and liable to imprison-
ment for life who, cither during the life of the testator or
after his death, sicals or, lor any {randulent purpose,
destroys, cancels, obliterates or conceals the whole or any
part of any will, codicil or other testainentary instrument,
whether the same relates to real or personal property, or

to both.
4 ARTICLE 400.

DOCUMENT OF TITLE TO LANDS,

{Fvery one is guilty of felony and liable fo three years'
imprisonment who steals or, for any fraudulent purpose,
destroys, cancels, obliterates or conceals the whole or any
part of any document of title to lands.

» ARTICLE 401.

OFFENDERSE AGAINST PROVISIONS OF ARTICLER 899, 400,
NOT LIABLE TO COKVICTION IN CERTAIN CASEB.

¢ No person is liable to be convicted of any felony

18, D. Art, 824 ()

2R, & C o 164, s 14: 24 & 25Viet. e 95, 5. 20, For definition of ™ testameniary
instrument 7 see B. 5. C. o 184, k. 2 (L) ande b B

&8, D, Art. 227 {a.)

4. 8. C. o, 164, 5. 13; 24 & 25 Vict. c. 96, 5. 23, For definition of * document of title to
landa,” gea B. & O, ¢. 164, 8. 2 (b.) antr p. 5,

¢, D, Art. 823; bt the provision doed not apply to that Article which representa 24 & 25
Vict. e. 86, 5. 27. Tt applies to the felonjes mentioned in #z. 28, 29.

o R. 8. C. ¢. 164, 0. 14 (8); 24 & 25 Viot. c. 06,5 20,
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mentioned in Articles 399, 400, by any evidence what-
ever, in respect of any act done by him, if he has, at any
time previously to his being charged with such offence,
first disclosed such act, on oath, in consequence of any
compulsory process of any court, in any action, suit or
proceeding bond fide instituted by any person agerieved,
or if he has first disclosed the same in any compulsory
examination or deposition before any court upon the hear-
ing of any matter in bankruptcy or insolvency.

VAnrTIoLE 402,
JUDICIAL OR OFFICIAL DOCUMENTS.

*Every one is guilty of felony and liable to three
years’ imprisonment who steals or, for any fraudulent
purpose, takes from its place of deposit, for the time
being, or from any person having the custody thercof, or
unlawfully and maliciously cancels, obliterates, injures
or destroys the whole or any part of any record, writ,
return, affirmation, recoghizance, cognovit aclionem, bill,
petition, answer, decree, panel, process, interrogatory,
deposition, affidavit, rule, order or warrant of attorney, or
of any original document whatsocver, of or belonging to
any court of justice,’ or relating to any cause or matter,
begun, depending or terminated in any such court, or of
any original document in anywise relating to the busi-
ness of any office or employment under Her Majesty, and
being or remaining in any office appertaining to any
court of justice, or in any government or public office.

18, D, Art. 327 (5.)

*R.5.C.c. 164, 2. 15; 24 & 25 Viet. ¢. 06, &, 30, The 26th section of the statute . 8. C.
. &8 contained the words * noy notarial minute or the originwl of uny other authentie
.. Aet." This was hold not to inelude an authentio copy of an Aere or deed pussed before u
©ometary; B.v. Moffiunis, 7 L. C, J, 811

¥The Police Court of the City of Toronto 8 u Court of Justice within X, 8.C. e, 164,
& 16, aud it iz a felony to muliciously deslroy a record thereof: £, v. Mason ;: 22 0.cC.
B, 248
Y2
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ArTicnE 403,

STEATING POST LETTERS, ETC;——STOPPING MAILS WITH
INTENT TO ROB O YEARCH—ISHUING MONEY
ORDERS FRAUDULENTLY.

' Every one is guilty of felony and liable as a maxi-
mum punishment to imprisonment for life in cases (@),
(8}, (c), () {e), (B), () and (j); for seven yoars in case (&),
and for five years in eases (f) and (g), who does any of
the following acts, that is to say :—

? (a) steals, embezzles, secrates or destroys any post letter®
containing any chattel, money or valuable security;*

5 () sieals from or out of a post letter® any chattel,
moncy or valnable security ;'

¢ (¢} steals a post letter bag;”

IR, 5. C. 6. 35, sg. 79-85, 85, The minimum punishmeat enly ia given in e 83, 844 %5
k), (i and (7

2R B, C.ec 85,870

 The axprossion  post letter’ means any latter transnitted or deposited in nny poat
office to be transmitted by the post or delivercd through the post, or depusited in any
letter box put up anywhera under the nuthority of the Pestimastor-General to ba trans-
mitted or delivered through the post ;—and o letter shall be deemed a post letter from
the tima of itz being so deposited oc delivered at a post ofiee, to the time of its being
Jelivered to tho person to whom it is addreseed ; and o delivery to any person authorized
to receive lotters for the post shull be deemed a delivery at the poat offiee ; and a delivery
of any letter or other mailable matter at the bonse or offiee of the person to whom the
lotter is addressed, ot to him, or to his geryant or agent, or other perdon eonsidered to be
anthorized 10 receive the letter or othor mailable matter, according to the usual mannar
of delivering that person’s tetters, shall be a delivery fo the person addressed. B. 8 C.
¢ 35, 8 211)

+The expression * veluabla security ™ includes the whole or any part of noy telly order
or other seeurity or docnment whatsover entitling or evidencing the title of any person £o
any share or intercst in any public stook or fund, whethar of Canada, or of the United
Kingdom, or of any British eclony or possedgion, or of any foreign eountry, or in any fund
or etock of any body corporate, GomMpany or society in Camade or elsewhers, or to any
deposit In any savings’ bank, or Lhe whola or any part of any debenture, deed, bond, post
office money order, bank note, bill, note, cheque, warrant or order or other scourity for
the payment of money, or for the delivery or transfer of any goods, chattels or valuable
thing, whether in Canada or elsewhare. Id. a. 2 (m.)

5 1d. s B0

& 1d. & 8L

7 The expression “ post letter bag ™ includes & mail bag or box, or paockei or parcel, or
other envelope or covering in whioh mailubla matter i conveyed, whether it does or doesg
not actually contuin mailable matter- Id. = 2 (&)
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'{d} steals a post letter from a post letter bag, or from
any post office,” or from any oflicer or person employed in
any business of the Post Oflice of Canada, or {from a
mail ;*

* (e) stops a mail with intent to rob or search the same;

*(f) steals, embezzles, socretes or destroys any post
letter;

“(g) unlawfully opens any post letter bag, or unlaw-
fully takes any letter out of such bag;

" (h) receives any post letter or post letter bag, or any
chattel, money or valuable security, parcel or other
thing, the stealing, taking, secreting or cmbezzling
whereof is hereby declared to be felony, knowing the
same to have been feloniously stolen, taken, secreted or
embezzled ;

* (i) steals, embezzles or secretes any parcel sent by
parcel post, or any article contained in any such parcel ;

*(7) unlawfally issues any money order with a fraudu-
lent intent ; or—

¥ (k) steals, purloins, cmbezzles or obtains by any false
pretence any key suited to any lock adopted for use by
the Post Office Department, and in use on any Canada
mail or mail bag, or aids or assists therein.

The minimum term ol imprisonment is limited in
cases (a), (), (¢), {d), (¢) and (k) to five years; in cases (f),
{9, (/) to three years, and in case (&) to two years.

VROB Coe. 35, se 8,2 00D

1 The expresgion *post oflice™ menns any building, room, streat latter hux, receiving box
orother roceptacle or place where post letters or other mailable matter are requived or
deliverad, sortad, made up or desprtched, Id. s 2003
. 4The exprossion **mail " inoludes evary conveyance by whioh post letters are enrticl,
whether it is by land or by water. Idos 2000

+1d. &. 81.

iLd.s, 70,

#Td. =, 82,

T1d. s 84

#1d, s, 83.

*Td. e. 85 As to n postnuaster or other parson authorized to issue money ordera isening
any such onter bafore he pecoives the money payable therelor, sce Art, 411 {e)

Y, 2, 88.
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ArRTICLE 404.
STEALING MAILABLE MATTER OTHER THAN POST LETTERS.

1 Bvery one is guilty of a misdemeanor, and liable to
five years’ imprisonment* who steals or for any purpose
embezzles or secrctes any printed vote or proceeding,
newspaper, printed paper or beok, packet or package of
patterns or samples of merchandise or goods, or of seeds,
cuttings, bulbs, Toots, scions or grafts, or any post card
or other mailable matier; not being a post letter sent by
mail.

ArTioLe 405,
ELECTION DOCUMENTS.

{ very onc is guilty of 2 felony, and liable to a fine, in
the discretion of the court, or to seven years’ imprison-
ment, or to both fine and imprisonment, who steals, or
unlawiully (or maliciously), either by violence or stealth,
takes from any person having the lawinl custody thereof,
or from its lawful place of deposit for the time being, or
aids, counsels or assists in so stealing or taking, any writ
of election, or any return to a writ of eleclion, or any
(indenture) poll-book, voters’ lisi, certificate, affidavit or
report, or any document or paper made, prepared or
drawn out according to or for the requirements of any
law in regard to dominion, provincial, municipal or civie
elections,

ArTicLE 406.
RAILWAY TICKETS.

5 Every one is guilty of folony, and liable to imprison-

1R, 8. C.o. 33,8 %L

* Art. 17,

3The expression * mailable mattor ” iucludes any letter, packat, poareel, newspaper
book or other thing which by The Pout fifice Act, or by any regulativn made in pursuinee

i t, may he sent by post ; R, 8. C. e 33,8 2(7)

+R. 8. C. e 8,5, 102; ¢. 104, 5. 56. The wordsin parentheses are notin K. 5.C. ¢4, 5,102,

5 R, S C. 0, 164, 5. 16.
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ment for any term less than two years, who steals any
railway or steamboat ticket, or any order or receipt for a
passage on any railway or in any steamer or other vessel.

VArTIOLE 407.
CATTLE.

*Every one is guilty of felony, and liable to fourteen
vears' imprisonment, who

(a.) steals any cattle ; or

(b.) wilfully kills any animal with intent to steal the
carcase, skin or any part of the animal so killed, pro-
vided the offoence of stealing such animal is felony.

*ARTICLE 408.
DOGH, BIRDS, BEASTS AND OTHER ANIVIALS,

*Every one who

{a.) steals any dog, or any bird, beast or other animal
ordinarily kept in a state of confincment or for any dom-
estic purpose, or for any lawful purpose of profit or
advantage, not being the subject of larceny at common
law ; or

(b} wilfully kills any such dog, bird, beast or animal,
with intent to steal the same, or any part thereof,

Is liable, on summary conviction, to a penalty not
exceeding twenty dollars over and above the value of
the dog, bird, beast or other animal, or to one month’s
imprisonment with hard labor, _

Every one who, having been convicied of any such
offence, afterwards commits any such offence, is liable
to three months’ imprisonment with hard labor.

18. D, Arts, 822, 823 {a.)
ER.B.C. ¢ 164,88 7,8; 24 & 25 Viat, o, 05, es. 10, 11, For deBnition of outtle, see
BB Cel8,5 20 unten 8 -

8.1, Axt. 878 (a), (d.)
*B.8 0. 164, 0. 9; 24 & 25 Viot, e 96, 8s. 15, 21,
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PArTIOLE 409,
PIGEONS,

? Every one who unlawfully and wilfully kills, wounds
or takes any house-dove or pigeon under such circum-
stances as do not amount to larceny at common law, is
lizble, on summary conviction, fo a penalty not exceed-
ing ten dollars over and above the value of the bird.

T AnTIioLE 410.
OYRTERS.

‘Bvery one is guilty of felony, and liable fo seven
years’ imprisonment, who stcals any oysters or oyster
brood from any oyster bed, laying or fishery, being the
property of any other person, and sufficiently marked
out or known as such.

Every one is guilty of a misdemeanor, and liable to
three months’ imprisonment, who unlawfully and wil-
fully nses any dredge or net, instrument or engine what-
goever, within the limits of any oyster bed, laying or
fishery, being the property of any other person, and suf-
ficiently marked out or known as such, for the purpose
of taking oysters or oyster brood, although none are
actually taken, or unlawfully and wilfully with any
net, instrument or engine, drags upon the ground of any
such fishery.

Nothing herein applics to any person fishing for or
catching any floating fish within the limits of any oyster
fishery with any net, instrument or engine adapted for
taking floating fish only.

V8. D. Art. 328 (1)

t R, 8, C.oe 164, 8 105 24 & 25 Viet. c. 06, 8, 23,

88, D, Arts, 527 (), 325 (g.)

SR8 C e, 164, 55 1L, 6 24 & 25 Viet, o 965, 8. 26, As to injuring or disturbing oys-
ter beds contrary to The Fisherics Aof, sco R, 8. C. c. 95, 5 21 (6))
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LVARTICLE 411.
THINGS FIXED TO BUILDINGS OR IN LAKD.

*Every one is guilty of felony and liable to seven years’
imprisonment who steals, or rips, cuts, severs or breaks,
with intent to steal, any glass or woodwork belonging
to any building whatsocever, or any lead, iron, copper,
brass or other metal, or any utensil or [xture, whether
made of metal or other material, or of both, respectively
fixed in or to any building whatsocver, or anything made
of metal fixed in any land, being private property, or for
a fence to any dwelling house, garden or area, or in any
square or street, or in any place dedicated to public use
or ornament, or in any burial ground.”.

tARTIOLE 412,

TREE® IN PLEASURE GROUNDSE, KTC., OF FIVE DOLLARS
VALUE—TREES ELSEWHERE OF TWENTY-
FIVE DOLTAR® VALUE.

*Every one is guilty of felony and liable fo seven
vears’ imprisonment who steals, or cuts, breaks, roots up
or otherwise destroys or damages, with intent to steal,
the whole or any part of any tree, sapling or shrub, or

18.D. Art. 387 (o)

TS C.e 164, 85 17, 55 24 & 25 Viet. e 95, 5. 31,

#* [The words ** burial ground * wers added to do away with 3 doabt expressed by Baron
Bramwell (R, v. Jones, D. & B. 553) a3 to whether a churchyard was a '*public place”
within 7 & 3 (1eo. 4, 0. 29, 4, 44. The othor judges did not share this doubt. The presunt
enaetient does not absolutely remove it, 28 there are wany churchyards whieh ore not
burial grounds,. Howaver, the case of R. v. Jones, distinetly decided the point.] An
offender sgainst this nnd the next two Articles cannot be convicted on any evidcnee
diselozed by him on onth in conzequence of the compulsory processa of any court in any
action instituted by any persou aggrieved : R, &, O, e, 184, 5. 20 (2).

$8.D. Art. 327 ().

BR.8 C e 164,58 18, 5 24 & 25 Viet. 0. 96,8, 32, [The section is re-nreanged for the
dnke of brevity, Tle change alée represenis the sense, for it has been held that in
estimating the damage done the value of several trees injnred at the sama time may be
put together ; £, v, Shepherd, L. R, 1. C, R, 1151
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any underwood, it the value of the article or articles
stolen, or the amount of the injury done, exceeds the sum -
of twenty-five dollars; or exceeds the sum of five dollars
if the article ov articles stolen or damaged grows in any
park, pleasure grouad, garden, orchard or avenue, or in
any ground adjoining or belonging to any dwelling-
house.

'"ArTICLE 413.
TREES OF THE VALUE OF TWENTY-FIVE CENTS.

*LEyvoery one who steals, or cuts, breaks, roots up, or
otherwise destroys or damages, with infent to steal, the
whole or any part of any tree, sapling or shrub, or any
underwood, the value of the article stolen, or the amount
of the damage done, being twenty-five cents at the least,
is liable, on summary conviction, to a penalty not exceed-
ing twenty-five dollars over and above the value of the
article stolen or the amount of the injury done.

LEvery one who, having bsen convicted of any such
offence, afterwards commits any such offence, is liable,
on summary conviction, to three months’ imprisonment
with hard labor. ,

Hvery one who, having been twice convicted of any
such offence, afterwards commits any such offence, is
guilty of felony, and liable to seven years’ imprisonment.

AnTicLE 414,

RECEIVING RTOLEN TREES EXCEEDING IN VALUE TEN
DOLLARS,

*Every one is guilty of a misdemeanor and liable to
the same punishment as the principal offender, who
recelves or purchases any tree or sapling, or any timber

TE. D. Art. 323 (h)

*RL8Ce 164, a8, 19, 55 24 & 95 Vief, o 95, . 53,
iR 8, 0o 164, 8. 200 See Chapter X LI, p. 550,
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made therofrom, exceeding in value the sum of ten
dollars, knowing the same to have been stolen or unlav-
fully cut or carricd away.

AnTicLE 415.
TIMBER FOUND ADRIFE.

'Ivery one is guilty of a misdemeanor and liable to
geven years’ imprisonment

(¢} who, without the consent of the owner thereof,

(i) takes, holds, keeps in his possession, collects, con-
ceals, receives, appropriates, purchases, sells or causes or
procures or assists to be taken possession of, collected,
concealed, received, appropriated, purchased or sold, any
timber, mast, spar, saw-log or other description of lumber
which is found adrift in, or cast ashore on the bank or
beach of, any river, stream or lake ; or

{ii.) wholly or partially defaccs or adds, or causes or
procures to be defaced or added, any mark or numhber on
any such timber, mast, spar, saw-log or other deseription
of lumber, or makes or causes or procures to be made
any false or eounterfeit mark on any such fimber, mast,
spar, saw-log or other description of lumber; or

(6.) refuses to deliver up to the proper owner thereof,
or to the person in charge thereof, on behalf of such
owner, or authorized by such owner to receive the same,
any such timber, mast, spar, saw-log or other description
of lumber.

? ARTIOLE 416,
FENUES—ATILES—GATES.

* Every one who steals, cuts or breaks or throws down,
with intent to steal, any part of any live or dead fence,
or any wooden post, pale, wire or rail set up or used as a

YR, S, C. e, 164, 39, 87, 5. Seo Art. 597.

28, D, Art. 328 (4},
ERB. 0o 164, 5 215 24 & 25 Viet, c. 05, 5. 34
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fence, or any stile or gate, or any part thereof respec-
tively, is liable, on summary conviction, to a penalty not
exceeding twenty dollars, over and above the value of
the article or articles so stolen or the amount of the
injury done.

Every one who, having been convicted of any such
offence, afterwards commits any such offence is liable,
on summary conviction, to three months’ imprisonment
with hard labor.

! ARTIOLE 417.

FAILING TO SATISFY JUSTICE THAT POSSESSION OF TREE,
ETC, [ TLAWFUL.

* livery one who, having in hig possession, or on his
premiscs with his knowledge, the whole or any part of
any tree, sapling or shrub, or any underwood, or any
part of any live or dead fence, or any post, pale, wire,
rail, stile or gate, or any part thereof, of the value of
twenty-five cents at the least, is taken or summoned be-
fore a justice of the peace, and does not satisfy such
Jjustice that he came lawfully by the same, is liable, on
suminary conviction, to a penalty not exceeding ten
dollars, over and above the value of the article so in his
possession or on his premises.

* ARTICLE 418.
ROOTH, PLANTS, ETC.,, GROWING IN GARDENS, ETC.

' Hvery one who steals or destroys, or damages with
intent to steal, any plant, root, fruit or vegetable produc-
tion growing in any garden, orchard, pleasure ground,

LR, 1 Art. 328 (5.

“R.8. C.oe 184, 5. 22 24 & 25 Viel. o, 86, 8, 33, " Cordwood?’ is not the whole or any
purk of ntree within the statute ; #. v. Cswed{, 33 177, C0 Q. B. 308,

S8, I Art. 528 (),

RS0 e 104,88, 23,55 24 & 25 Viet. c. 96, & 36, MeDonald v. Comerom, £ U.C
Q.1
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nursery ground, hot-house, green-house or conservatory,
is liable, on summary conviction, to a penalty not exceed-
ing twenty dollars, over and above the value of the
article so stolen or the ainount of the injury done, or to
one month’s imprisonment with or without hard labor.

Every one who, having been conviected of any such
offence, afterwards commits any such offence, is guilty
of felony, and liable to seven years’ imprisonment.

"Anrtione 419,

ROOTE, PLANTS, ETC., GROWING CLSEWHERE THAN IN
GARDENS, ETC.

* Every one who steals, or destroys or damages with
lntent to steal, any cultivated root or plant used for the
food of man or beast, or for medicine, or for distilling, or
fordyeing, or for or in the course of any manufacture, and
growing in any land, open or enclosed, not being a
garden, orchard, pleasure ground, or nursery ground, is
liable, on summary conviction, to a penalty not excced-
ing five dollars, over and above the value of the article
go stolen or the amount of the injury done, or to one
month’s imprisonment with hard labor.

Every one who, having been convicted of any such
offence, afterwards commits any such offence, is liable to
three months’ imprisonment with hard labor.

*ArTIOLE 420.
ORES OF METALS.

* Every one is guilty of felony and liable to imprison-

ment for any term less than two years who steals, * or

18, D Art. 528 (0.

IR B.Coo 184,58 24 2 & 25 Viot, o 96,5, 57,

t8.D. Art. 327 A.

‘R.8 Coc.164, 5 25; 24 &£ 25 Viet. c. 95, 5. 33, For other ofencas reapocting meotals,
sbe Ariz, 446, 447 and 448,

The posecssion, contrary to the provisions of any law in that habalf s of any smelted
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gevers with intent fo steal the ore of any metal, or any
guartz, lapis calaminaris, manganesc, or mundic, or any
picee of gold, silver or other metal, or any wad, black
rawlk, or black lead, or any coal, or caunnel coal, or any
marble, stone or other mineral, {from any mine, bed or vein
thereo! respectively.

It is not an offence to take, for the purposes of explora-
tion or scientilic investigation, any specimen or speci-
mens of any ore or mineral from any piece of gromnd
nuninclosed and not occupied or worked as a mine, quarry
or digging.

ARTICLE 421.
THINGS UNDER SEIZURE.

! ivery one who, whether prétending to be the owner
or not, secrctly or openly, and whether with or without
force or violence, takes or carries away, or causes to be
taken or carried away, without lawful anthority, any
property under lawful seizure and detention, steals such
property, and is guilty of felony and liable to be punished
accordingly.

2 ARTICLE 422,
STEALING FROM THE PERSON.

*Every one is guilty of felony and liable to fourteen

gold ot silver, or any gold-bearing quartz, or any nusmelted or otherwise unmanufuotured
aold or silver, by any onerative, workman or laborar actively engoged in or on any mine,
i prima facie evidence that the sams has been stolen by him; B. & €. ¢, 164, 8. 30

1R &, O, ¢ 164,8.50. £ v, Frarman, 10 O, R, 600, decided ueder 43 Yiet. (D) ¢ 28,
B 66, See with rospect to things seized under The Custums det, R 8. O, o, 32, 4. 212, and
under The faland Revene: dog, R. 8. ¢, 34, 5. 100, The punishment in the latter cese
ia threa youre' imprisonment ; no term is mentioned in B.8. G e 32, 8. 212, It iz alao o
felony to break locks, &e., or nnlawfully nbstraot any spirits, or orther goods manufac-
tured inhond, or materials for the manufucture theroof from any place whors they are

retained upder the supervision of an offcer of the Inland Revenue; R. B. C. e 34,
a B4,

28, D. Art. 325 {5.)
“R.8. C c. 164,58, 321 24 & 256 Viet. c. 96, 8, 40.
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years’ ilmprisonment who steals any chattel, money or
valuable security from the person of another.

VARTIOLE 423,
STEALING IN DWELLING HOUSES.

‘Every one is guilty of felony and liable to fourteen
years' imprisonment who

{a) steals in any dwelling house any chattel, money or
valuable security to the value in the whole of twenty-
five dollars or more ; or, .

(8} steals any chatte], money or valuable sceurity in
any dwelling house, and by any menace or threat puts
anyone therein in bodily fear.

*ArrIcy 424,
STEALING IN MANUFACTORIES, ETC.

' Every one is guilty of felony and liable to fourteen
years' imprisonment who steals, to the value of two
dollars, any woollen, linen, hempen or cotton yarn, or
any goods or articles of silk, woollen, linen, cotton,
alpaca or mohair, or of any one or mote of such materials
mixed with each other or mixed with any other material,
+ whilst laid, placed or exposed, during any stage, process
" or progress of manufacture, in any building, field or other
place.

ARTIOLE 4925,

FRAUDULENTLY DISPOSING OF GGODS ENTRUSTED FOR
MANUKACTURE.

’Every one is guilty of a misdemeanor, and liable to

I8, DL Art, 325 ()

PRB. .o 164, 5 45, 46 ; 24 & 25 Viat. e 96, sg, 80, 61,
$3.D. Art. 825 (d.)

4R.B.C.oo 164, 8. 47 ; 24 & 25'Viet. o, 96, 5. 62,

iR 8.0.e 184,248 6 & 7 Vict. o, i, 8. 2,
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imprisonment for any term less than two years, when
the offence is not within the next preceding Article, who,
having been entrusied with for the purpose of manufac-
ture or for a special purpose connected with manufac-
ture, or employed to make, any felt or hat, or to prepare
or work up any woollen, linen, fustian, cotton, irom,
leather, fur, hemp, flax or silk, or any such materials
mixed with one another, or having been so entrusted, as
aforesaid, with any other article, materials, fabric or
thing, or with any tools or apparatus for manufacturing
the same, sclls, pawns, purloins, sceretes, embezzles, ex-
changes or otherwise fraudulently disposes of the same,
or any part thereof.
ArTICLE 426,

STEALING FROM SHIPE, WHARVES, ETC.

* Every one is guilty of felony and liable to fourteen
years’ imprisonment who

(a.) steals any goods or merchandize in any vessel,
barge or hoat of any description whatsoever, in any
haven or in any port of entry or discharge, or upon
any navigable river or canal, or in any creek or basin be-
longing to or communicating with any such haven,
port, river or canal; or g

(6.) steals any goods or merchandize from any dock,
wharf or quay, adjacent to any such haven, port, river,
canal, creek or basin.

? ARTICLE 427

STEALING WRECK.

t Every one is guilty of felony and liable to seven years’
imprisonment who steals any wreck.®

15.D, Art. 325 (a),(A)

1R, &, . o 164, 8. 493 24 & 25 Viet, ¢, 86, 5. 83.

1 &, Ir, Art. 525 lo)

4R, 8. (Lo 81,8 86 {e); 24 & 25 Viet. e, 84, 2. 64.

& The expression “wreck ™ includes eargo, gtares and tackle of any such vesscl and of
all purts of the vessel separated therefrom, and slso the property of shipwrecked
pereons ; R. 8, (. 0. 81,5 2 (4
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ARTICLE 428.

STEALING THINGS DEPORITED IN INDIAN GRAVES IN
BRITISH COLTUMDBIA.

' Every one who, in British Columbia, steals, or with-
ont the sanction of the Licutenant Governor of the
Province, cuts, breaks, destroys, damages or removes any
image, bones, article or thing deposited in or near any
Indian grave, or induces or incites any other person so
to do, or purchases any such article or thing after the
gamc has been so stolen, or ¢ut or broken, destroyed or
damaged, knowing the same to have been so acquired or
dealt with, is liable, on summary conviction, for a first
offence, to a penalty not exceeding one hundred dollars,
or to three months’ imprisonment, and for a subsequent
offence, to the same penalty and to six months imprison-
ment with hard labor.

* ArTIOLT 429.
CLERKS AND SERVANTH,

"Every onc is guilty of Ielony and liable to fourteen
years' imprisonment who, being a clerk or servant, or
“being employed for the purpose or in the capacity of a
clerk or servant,

(a.) steals any chattel, money or valuable sceurity be-
“longing to or in the possession or power of his master or
employer; or

{b.} frandulently cmbezzles any chattel, money or
valusble security, or any part thereof, delivered to or
received or taken into possession by him, for or in the
nsme or on the account of his master or employer,
although such chattel, money or security was not received

- epm—— s =

; 1R. 8, C.c. 164, 5. 98,
18, D, Art. 326 (k).
i $R. 8. C.o. 164, e, 51, 52 ; 24 & 25 Viet. ¢, 96, a8, 67, 68,
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into the possession of such master or employer, otherwise
than by the actual possession of his clerk, servant or
other person so employed.

UARTICLE 430.
PUBLIC SERVANTS.

* Byery one is guilty of felony and liable to fourteen
years' imprisonment who, being employed in the public
service of Her Majesty, or of the Lieutenant Governor or
government of any provinee of Canada, orof any muanici-
pality,

(a.) steals any chattel, money or valuable sceurity be-
longing to or in the possession or power of Her Majesty,
or of such Lientenant Governor, government or muniei-
pality, or entrusted to or received or taken into possession
by him by virtne of his employment ; or 1

(b.) being enirusted, by virtue of such employment,
with the Teceipt, custody, management or control of any
chattel, money or valuable security embezzles any
chattel, money or valuable security entrusted to or taken
into possession by him by virtue of his employment, or
any part thereof, or in any manner fraudulently applies
or disposes of the same, or any part thereof, to his own
use or benefit, or for any purpose whatsocver except for
the public service, or for the service of such Lientenant
Governor, government or municipality.

1. D, Arl. 335 (),

TR, €. c. 104, 59, 53, Ad; 24 & 25 Viet, o. 04, sa, 69, V0.

# For any sueh offence any officer, elerk, or sorvant of uny (fevernmuent Savings' Bank
(B 8, C. e 121, = 18} or of cortain sevings’ banks in Ontario and Guebee (R. 8. G
¢. 192, &, 32) arxo liable to imprisonment fur life. Kvery officer of the post office embezzles
puablic money if he converts it to his own use, or invests or lends it, His neglect ox xe-
fusnl to pay over or transfer or dishurse such moneys when required ao to do by the Post-
master General i primA fueic evidence of embezzlement. Fwery ome who advises or
partisipates in such ewbezzlement commits a misdemeanor nnd is liable to a fine cqual
to the amount of money emhezzled and to imprivonment for » term not exgeeding seven
yoars and not lesa than three monihs; R. & C. e. 35,8 105. Any militisman who jeaves

Canadi with any article of public elothing or other publie or corps property in hia poa-
gession ia guilty of embeszlement ; . 8. C. c. 41, 8. 56,
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ArTIOLE 431,

PUBLIC SERYANTS REFUSING TO DELIVER UP CHATTELS,
MONEYH, OB BOOKS, ETC., LAWNULLY DEMANDED
O TIIEM.

' Every one who, being emploved in the public service
of Her Majesty or of the licutenant governor or govern-
ment of any province of Canada, or of any muunicipality,
and entrusted by virtue of such employment with the
keeping, receipt, custody, management or control of any
chattel, money, valuable security, book, paper, account
or document. refuses or fails to deliver up the same to
any one authorized to demand it, is guilty of a fraudu-
lent embezzlement thereof, and liable to fourtesn years’
imprisonment,

- ARrTICLE 432
BANK OFFICELRS AND SERVANTS.

*Every one is guilty of felony, and liable to imprison-
ment for life or for any term not less than two years,
who, being a cashier, assistant cashier, manager, officer,
clerk or servant of any baunk, or savings bank, secretes,
embezzles or absconds with, any bond, obligation, hill
obligatory or of credit, or other bill or note, or any secu-
rity for money, or any money or effects cntrusted to him
a8 such cashier, assistant cashier, manager, oflicer, clerk,
or servant, whether the same belongs to the bank or be-
longs to any person, body corporate, society or institution,
and s lodged with such bank.

1Ry 8. Coc. 184, 5, 65, As to sach offonces cominitted by pestmastors, ece K, 8. C. e 05,
8101 and by members of the North West Mounted Police Koraa in respect of elathing,
arms, #to,, When dismisaed or discharged. R. 5. C, o. 45,5, 22,

*R-B.Coe 16L& 50 B, v. Cwmmings, 16 U, O, Q. B. 15, wnd K. v. Gluss, 1 L, N, 41, are
toatanocs of embezzloment by clorks of bauks, Seetion 50 is, in The Rovised Statutes,
{noluded with the provisions relating to frands by agents, hankers or fuators, and i3 one
of the twelve santinns mentionad io v 71 and of the thirteen sections mentioned in e, 72
of that chapter. Tt will bo observed, however, that the cfcnce is & felony and not a mis-

demeanor. Fee Art. 477,
z2
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P ARTICLE 433.
TENANT® AND LODGERS.

2 Every one who sieals any chattel or fixture let to be
used by him, or her, in or with any house or lodging,
whether the contract has been entered into by him or
her, or by her husband, or by any person on behalf of
him or her or her husband, is guilty of felony, and liable
to imprisonment for any term less than two years ; and

if the value of such chattel or fixture exceeds the sum
of twenty-five dollars, is liable to seven years’ imprison-
ment.

ArTICLE 434.
BRINGING STOLEN PROPERTY INTO CANADA,

3 Every one who brings into Canada, or has in his pos-
gession therein, any property stolen, embezzled, con-
verted or obtained by fraud or false pretences in any
other couniry, in such manner that the stealing, embez-
zling, converting or obtaining it in like manmner in
Canada would, by the laws of Canada, be a {elony or
misdemeanor, knowing it to have been so stolen, embez-
zled or converted, or unlawfully obtained, is guilty of an
offence of the same nature and punishable in like manner
as if the stealing, embezzling, converting or unlawfully
obtaining such property had taken place in Canada.

18, D, Art. 326,

2R, &, C) oo 184 8, 57 24 & 25 Vie. oo 6,5, T4, As to the frauduolent removal of goods by
tenants, contrary to 11 Geo, 2, ¢. 18, 4, 4, to prevent distress, see . ¥. Lackie, 7 0. R. 431

SR.E. O e 164, 8 85 24 & 25 Viet. o0 96,8 114, B. v, HGIL 5 All 630, in which it waa
held that there must be evidence that the goods werae stolon according te the law of the
place whare the act was sommitted, was deeided undor R. S, N, B. 6. 158, 4. 8, which dif-

fered matorially from tho provision on which this Artiele 1= founded. See note, p. 632,
in which R. v. Hennesaey, 36 U, €, Q. B. 603 i3 cited.




