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PREFACE.

THis Digest is intended to be » statement of that part
of the Criminal Law. of Cenada which relates to the
definition of crimes and of the punishments prescribed
therefor, as it stood on September 1st, 1889.

The work is, by the kind permission of the atuthor,
founded on Nir James Fitzjames Stephen’s Digest of the
 Oriminal Law of England. The portions hereof that
are taken from the latter work are enclosed in brackets
[ ], and te enable the reader to distinguish such portions
the more readily, and without turning backwards the
leaf to which his attention is directed, the continuation
of an extract beyond a page is indicated by the insertion
of a bracket at the beginning of the page following.

The index and the tables of cases aud of the statutes
have been prepared by Charles H. Masters, Hsquire,
Barrister-at-Law, assistant reporter of the Supreme Court
of Canada, to whom I am also greatly indebted for
agsistance in the preparation of the Digest, and {for
‘reading the proofs and verifying the references to cases

" and authorities.

Ottewa, January 2nd, 1890,
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A DIGEST

OF

THE CRIMINAL LAW

oF

CANADA,

PART I.

PRELIMINARY.

ExrLawaTioN or TERME. | CHAP. IV.—GEVERAL Excrrrions,
CHAP, T—ArrucamieN ofF TR | CHAP. V.—PartEs T0 THE CoMMIs~
Crimivan Law. ‘8108 oF CRIMES—PRINCIVAL AND

CHAP, 11.-—PuxisameNTs, AccEssory, ’

CHAP. 1III, - Crassmricatiox  or | CHAP, VI—Drcrers 15 THE CoM-
CRIMES AND GENERAL PROVISIONE = MISsION OF CrIME—INXCITEMENT——
A8 T THEIR PUusIsHMBNT —PaR- |  CoONSPIRACY—ATTEMDTH,

DONR, &C.

EXPLANATION OF TERMS.
INDICTMENT-—INFORMATION-—SUMMARY CONVICTION.

WHENEVER it is stated that an offender is liable to any
punishment, the meaning is that he is so liable on con-
viction on indictment,?

! Whenever it is stated that an offender is liable, on

summary conviction, to any punishment, the meaning is

1 Agto cases in which rn information will 1ie see Arch. 121,

IR 8.C,e 1745 2(); . 178,85 5. Hatton’s Case (2 Balk, 477) ; Dalt. o, 6,5.8; R, v.
Weale (50, & P. 135}. If (in any summary proceeding) no time is apecially hmited for
makinz any eompliaint, or laying any information in the Ast or law relating to the par-
ticular ouse, the complaint shall be made, or the information shall be laid within six

B
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that he is so liable on summary conviction  before one or
any greater number of justices of the peace, or before any
person having the authority of two or more justices of the
peace.

! Whenever it is stated that any offender is liable, on
summary conviction before two justices of the peace, to
any punishment, the meaning is that he is so liable on
summary conviction before two or any greater number”®
of justices of the peace, or before any person having the
anthority of two or more justices of the peace, but not
hefore one justice of the peace.

 The following expressions have the meanings assigned
to them whenever used in any provision of any Act relating
to the criminal law :—

JUSTICE.

() The expression “justice” means a justice of the
peace, and includes two or more juslices, if two or more
justices act or have jurisdiction, and also any person
having the power or authority of two or more justices of
the peace.

INDICTMENT.

{p.} The cxpression “indictment” includes information,

months from the time when the matter of eomplaint or informaticn arose, except in the
North-West Territories, aad in thaf part of the connty of Saguensy which extends from
Portoneuf, in the =aid county, to the eastward as far ae the limits of Canada, including
all the izslinds adjoining therete, where the time within which sneh complaint may be
mitde, or sucl ioformation ey be laid, shndl b extended to twelve mooths from the
titne when the matter of complaint or information arose. R. 8. C. o 178, 5 11; 52 Viet.
(D}, c. 43, 8. 5.

I R. 8. C, e. 178, £4, 4, 10; Paley®= Sum. Conv, (Gth ed.), 25

2 There are, however, some exceptioms to this rule, ug in cases of progecutions ander

be Inlund Reverne Act (B, 8. €., ¢, 84, 5. 113) ar the Canoda Temperunes Act (B.8. C.,
¢, 108, 8. 104}, ap enaeted in 51 Viet. (Ih} o. 34,5 7, where it iz provided that no other
juatice shall it with the judge, magistrate or two justicesbefore whom the prosegution ia
instituted.

FR.B. Qe 174, 8. 27 14 & 15 Vict,, o 100, 2 30, The Mferpretation det (R, 8. Coe D)
also applies, but it is not thought necessury to insert ita provizions here.
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inquisition and presentment as well as indictment, and
also any plea, replication or other pleading, and any
record.

FINDING OF THE INDICTMENT.

{¢.) The expression “ finding of the indictment ” includes
also the taking of an inquisition, the exhibiting an infor-
mation and the making of a presentment.

PROPERTY.

(d.) The expression “property” includes goods, chat-
tels, money, valuable securities, and every other matter
or thing, whether rcal or personal, upon or with respect
to which any offence may be committed.

DISTRICT, COUNTY OR PLACE.

{¢.) The expression “ district, county or place " includes
any division of any Province of Canada, for purposes
relative to the administration ol justice in eriminal cases.

TERRITORIAL DIVIRION.

(/) The expression “territorial division” means county,
union of counties, township, city, town, parish or other
judicial division or place to which the context applies.

CATTLE.

The expression ‘ cattle,” when used in reference to any
provision respecting larceny and other similar offences,
malicious injuries to property,” cruelty to animals, or the
conveyance of cattle? includes any horse, mule, ass, swine,
* sheep or goat, as well as any neat cattle or animal of the
bovine species, and whatever is the age or sex of the ani-
mal, and whether castrated or not, and by whatever tech-
nical or trivial name it is known, and shall apply to one
animal as well as to many.

TR.8 Cye lid, = 2
3 R.8. O, e 168, 8. 1.
3R 8. Coc. 12,8 L.
B2
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HAVING IN PORSESSION,

“Having in possession,” when used in reference to any
person in any provision respecting larceny and other
similar offences,' forgery, ? offences relating to the coin, ?
public stores,’ and the property of seamen in the navy,’
includes not only having in his own personal possession,
but also knowingly®

(a.) having in the actual possession or custody of any
other person ; and '

{b.) having in any place (whether belonging to or
occapied by himself or not) for the use or benefit of him-
self or of any other person.

7 If there are two or more persons, any one or more of
whom, with the knowledge and consent of the rest, has
any such thing in his or their custody or possession, it
shall be deemed and taken to be in the custody and pos-
session of all of them.

* The following expressions have the meanings assigned
to them when used in reference to any provision respect-
ing larceny and other similar offences.

BANKER.

{a.) The expression “banker” includes any director of
any incorporated bank or banking company.

DOCUMENT OF TITLE TO GOODS.

{b.) The expression "‘document of title to goods” in-

LR B.Coo.164, 8, 2 {1),

TR.E.Cc.163,8 2; 244 25 Viot, 0. 98, 7, 45.

PR.B.C o167, 2; 24 &2 Viet 0. 99,2, 1.

+ 50 & 51 Viet. (I0.) a. 45, 8. 2 {¢): 38 & 39 Vict. o, 25, a 10,

*R.8.Cle. 171, 4, 5: 82 & 33 Vict, 0. 57, 4. 5.

¢ or wilfelly, R. 8. C. o. 164, o, 2 (2}, and wilfalily, R 5. C. ¢. 165, 8.2, and c. 167, 3, 2.
TH.8. Co 64,0 20D,

fR.8 Coo. 164, 8. 2; 24 & 25 Viet. o. 96, 5. 1,
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cludes any bill of lading, India warrant, dock warrant,
warchouse-keeper's certificate, warrant or order for the
delivery or tramsfer of any goods or valuable thing,
bought and sold note, or any other document used in
the ordinary course of business as proof of the possession
or contrel of goods, authorizing or purporting to aunthor-
ize, either by indorsement or by delivery, the possessor of
such document to transfor or receive any goods thereby
represented or therein mentioned or referred to.

DOCUMENT OF TITLE TO TANDS,

{¢.) The expression “document of title to lands” in-
cludes any deed, map, paper or parchment, written or
printed, or partly written and. partly printed, being or
- containing evidence of the title, or any part of the title,
to any real property, or to any interest in any rcal pro-
perty, or any notarial or registrar’s copy thereof, or any
duplicate instrument, memorial, certificate or document
anthorized or required by any law in force in any part of
Canada, respecting registration of titles, and relating to
such title.

MUNICITALITY.

(d) The expression “municipality ” includes the cor-
poration of any city, town, village, township, parish or
other territorial or local division of any Province of Can-
" ada,the inhabitants whereof are incorporated or have the
tight of holding property for any purpose.

NIGHT.

(¢ The night is deemed to commence at nine of the
clock in the evening of each day, and to conclude at
six of the clock in the morning of the next succeeding
day, and the day includes the remainder of the twenty-
four hours.
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PROPERTY.

(f.) The expression *“ property” includes

{i) every description of real and personal property,
money, debts and legacies, and all deeds and instruments
relating to or evidencing the title or right to any pro-
perty, or giving a right to recover or receive any money
or goods ; and _

(i} not only such property as was originally in the pos-
session or under the control of any person, but also any
property into or for which the same has been converted
or exchanged, and anything acquired by such conversion
or exchange, whether immediately or otherwise ; and

(iii} any postal card, postage stamp or other stamp issued
or prepated for issue by the authority of the Parliament
of Canada, or of the Legislaturc of any Provinee of Can-
ada, for the payment of any fee, rate or duty whatever,
and whether still in the possession of the crown, or
of any person or corporation, or of any officcr or agent of
the Government of Canada, or of the Province by the
authority of the Legislaturo whercof it was issned or
prepared for issue ; and such postal card or stamp shail
be held to be a chattel, and o be equal in value to the
amount of the postage, rate or duty which can be paid
by it, and is cxpressed on its face in words or figures or
both.

TESTAMENTARY INSTRUMENT.

(g.) The exprossion *testamentary instrument” in-
cludes any will, codicil, or any other testamentary writing
or appointment, as well during the life of the testaior
whose testamentary disposition it purports to be, as after
his death, whether the game relates to real or personal
property, or both.

TRUSTEE.

{k) The expression “trustee’ means a trustee on -

some express trust created by some deed, will or instru-
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ment in writing, or a trustee of personal property created
by parol, and includes the heir or personal representative
of any such trustee, and every other person upon or to
whom the duty of such trust has devolved or come, and
also an executor and administrator, and an official man-
ager, assignee, liguidator or other like officer acting under

~any Act relating to joint stock companies, bankruptcy

or insolvency, and any person who is, by the law of the
Province of Quebec, an “ administratewr ”; and the expres-
sion “trust " includes whatever is by that law an “ admin-
istration.”

VALUABLE SECURITY.

(i) 'The expression * valuable security” includes
(1) any order, exchequer acquittance or other security
whatsoever, entitling or evidencing the title of any per-
son or body corporate to any share or interest in any
public stock or fund, whether of Canada or of any Province
thereof or of the United Kingdom, or of Gireat Britain or
Ireland, or of any British colony or possession or of any
foreign state, or in any fund of any body corporate, com-
pany or society, whether within Canada or the United
Kingdom, or any British colony or possession, or in any
foreign state or country, orto any deposit in any savings
bank or other bank; and
(ii) any debenture, deed, bond, bill, note, warrant, order
or other security whatscever, for money or for payment of
money, whether of Cahada, or of any Provinee thereof, or
of the United Kingdom, or of any British colony or posses-
sion, or of any foreign state, and any document of title fo
lands or goods as hereinbefore defined, and any stamp or
writing which secures or evidences title to or interest in
any chattel personal, or any rclease, receipt, discharge or
! An unstumped promise to pay in the bands of the maker is not a valuable secur.y
within the definition ; Seott. v. R,, 2 Can. 8. C. 319, roversing the decision of the Court of
Queen’s Bench for Lower Canada in R. v. Scott, 21 L.C. T. 225, Seo also K. 0. Rywl

17 0.R. 227, But an insuficiently or dofeetively stamped promissory note, the holder
being ignorant of the defoct, may he a vuluable seenrity ; B, v. Pewitt, 2l N.B.R., 17.
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other instrument evidencing payment of money. or the
delivering of any chattel personal. _

Every such valuable security shall, where wvalue is
material, be decmed to be of value equal to that of such
ungatisfied money, chattel personal, share, interest or
deposit, for the securing or payment of which, or deliv-
ery or transfer or sale of which, or for the entitling or
evidencing title to which, such valuable security is ap-
plicable, or to that of such money or chattel personal,
the payment or delivery of which is evidenced by such
valuable sceurity.

WRITING.

{/) The expression “writing” includes any mode in
which, and any material on which, words or figures at
length or abridged are written, printed or otherwise
expressed, or any map or plan is inscribed.
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CHAPTER I

OF THE APPLICATION OF THE CRIMINAL LAW.
ArTicLE 1.

ATPPLICATION OF THE CRIMINAL LAW.

THE criminal law of Canada extends to all offences
committed by any person in Canada, or on such part of
the sea adjacent to the coast of Canada as is within one
marine league from ordinary low-water mark, or is deemed
by international law to be within the territorial sove-
reignty of ITer Majesty, or committed by any person
on board any British ship or boat on the great lakes, or on
the high seas, or in any place where the Admiralty of
England has jurisdiction, and to piracy by the law of
nations wherever committed.

ArTicuE 2.
APPLICATION OF THE LAW OF ENGLAND.®

The rules as to the application of the criminal law of
England are not uniform throunghout Canada.
1124 13 Vict. 0. 00 ;41 & 42 Viet-¢. T8 I 8. C. e 174 & 83 K. v Sharp (5 P. X Ont, W33).

Bea 19 & 10 Viet. ¢. 91,8, 21, a8 to the commission of any offence by o British subjeet
on board & British ship on the high seaw orin a foreign port, or by oy person on hoard a

“British ship on the high sous ; £, v. Ditlon, 6 Allen 61 & v. Martin, 8 G & 0.125. Sea 30

& 31 Viot. ¢, 194, 8. 11, as to the commission of any offence by a British aubject on board
aby British ship, or on board noy foreign ship to which the offender does not belong. Sce
alsh F7. v. Kinsmen, Junes, 62, )

*When a colony ie founded by tho settlement by British subjeets of an nnoceupied

country, there are at once in force therein, sa far as the same ure npolicable {oits condition

and situation, the common law of Krgland and such parts of the statute Inw as are
general and not losal or municipnl in charaeter; 2P. Wm. 75; Forbes v. Cochrane 2B,
& €. 463y; Blhembard v, Goldy @ Salk. 411 Mayer o Iyons v. B Ind, Coy, {1 Moo,
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Subject to _

(L) any Act of the Parliament of the United Kihgdom
passed snbsequently to the respective dates or times here-
inafter mentioned, that by the terms thereof is applicable
to Canada, or any Province thereof as a part of Her
Majesty’s dominions ;

(2.) any Aot of the Legislature of any Provinece now
forming part of Canada, passed prior to the date at which
such Province so became a part of Canada; and

(8.) any Act of the Parliament of Canada,

P.C. G175, 972y Com, big, Ley (C.}s Falbland fulunds Coy. v. The Queen (2 Moo, P, C.C.
N. B. 268, 273} ; Kielloy v. Carson {4 Moo, P, . 0, 84) ; Campbell v. et (208t Tr. Col, 288) ;
Freemanv. Fairlie {1 Mog. Ind, App. 805 Colonia? Bank v. Werden (5 Moo, P.CC oS0
Atty.-Genernl v. Stewart (2 Mer, 143, 150-181); Veap Cheah Noo v. Ong Meeng Neo. (L, T
GP. C. 381); Bentinek v, Willints (2 Have 1); Ditlingham v. Witson B U C 0,8 85;
Leith v. Willis (5 [1 C. 0. 8. 101) ; Due d, Anderson v, Todd (210, C. Q. L. 82); R.v. Row
(4T. C.C.P.30TY; Hesheth v, Woerd (17 U. C. C.P.OT); Stinson v, Pennock (14 Gr. &) ;
Carr v, he Fire dsewrance Assovigtion (14 Q. R. 487} Ex parte Rowsse {Stuart’s L. C, R.,
321) ; Wilson v. Jones (1 Allon, 638) : Kavanagh v. Phefon (1 Kerr 472}: Doe d. Hanington
v. MeFadden (Berton 153); &. v, dppleby (Berton 307} ; but no Aet of Patlinment made
after n eolony is planted is construed to extond to it without eXpress words, showing the
intention of the logisluture to bo that it ehould; . v. Vaughan (1 Bure. 25000 2P, Wm.
3, Harrison v. Spencer (15 0. R, 892). In Undacke v. Dickson [Tamoa 237}, it was held that
the whole of the English eommon law, exespting such parts thoreot ag are chviously
inconsistent with tho eircumstunces of the eountry, wera in force in Novn Beotin, while
od the other hund nono of the stntate law of Eagland was in foree there exoepting such
parts 2z wre obviously applieable and negessary. Inthe one eese the exclusion, and in the
other the reception, formsthe sxoeption. :

The Statute 5 & 6 Bd, 6, 0. 16 againgt buying and selling offices waa in Diaives ¥. Pointer
(Freeman 175) held not to be In foree in Barbadoss (a sottled eolony), and in Blenkard v.
Galdy (2 Salk, 411}, the samo statute was held not to be law in Jamaies {n conguered
cofony). Bri in tha latter oaso the decision waa put upon the ground that the eolony was
acquired by ecnguest, in which case the rule is not the sume 88 in the ense of n colony
aequired by setitement. In R, v, Vanghon (4 Rurr. 2500) Lord Mausficld, referring to the
statute 12 B, 2. e. 2, that ne officer shall bo appointed tor gifly, and to 5 & & 12d. 6, ¢, 18,
said that ** the argumment iz strong that these stututoa do not extend to Jamaien, though
“'they were enacted long Lefore that islind belongad to the Crown of England. If
" Jamaice was considered as o conguest they woald retain their old Luws bl the COMTULFOYr
““bud thought fit to alter them. If it is considered us & colony (which it anght to ba, the
“old inhnbitants haviog left the istand), then these statutes are positive regulations of
" poliee, not ndapted to the circumstanees of o new colony ; and, therefore, no pazt of the
“law of England which every colony from necessity is supposed to enrry with them at
‘i their firat plantation.” The oase. however; na Lord Mansfield observed, did not torm
vpon the question a8 to whether or not the statutes referrad to ware in forpe in Jomaica.

The etatate 5 & 6 Td. 6,e. 16, was probably inforoe in Uprer Canada by virtuo of 40 Geo,
3, (P. €. e. 1, aad was elearly extondod thereto by 49 Geo. 3, ¢, 126, which made it applic-
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The criminal law of England, so far as it is applicable
to the situation and condition of the people of (anada, is
applied to Canada as follows

{a.) In Ontario,' as it stood on the 17th of September,
1792

{(6.) In Quebec? as it stood in 1764.

abla to His Majesty’s dominions ; B v. Mereer (17 U. C. 0. B. 603) i £ v Moodie (20 G.
C. Q. B. 88} ; Foott v. Bulloch (4 T, C. Q. B. 480).

Hanley, A. G., and Yorke, 8. @., (1757) wera of the opinion thatthe statute 1 Mar., a, 8,
declaring, wmong other thiugs, the counterfeiting of strange anins ourrent within the
realm to he tresson, did not upply to Nova Sootin, na it formed ne part of the renlm H
(Forsyth’s Con. Law, 2), Sea Art. 36.

In the Att'y.-Goneralv. Ranee Srrnomaye Dossee @ , Moo, Ind. App. 387, it wne held that
the English Iaw ag to the forfeiture of goods and chattels was not applicable to the saes
of a native Hindoo (though & British subject) who committed suicide at Caleutts,

Io Qatario the following statutes, relnting to the eriminal lnw and its administration,
have been held to be in foree :—12 Qeo. 2, ¢. 28, 13 Geo, 2, e. 19, and 27 Geo. 3, e 1, ro-
lating to lotteries, gaming, &c.; Crongm v Widder (16 U. C. 2. B. 356} : Corby v-
MeDaniel (16 U, . Q. I, 978) . Marshall v. Plart (8. ¢ (. P. 188 Lowd v. Clark (11
U, C.O.P. 245 ; Cronyn v, Grifithe (18 11, C. Q. B, 396): Battersby v. Odell (23 U, C, Q.
B. 482); . v. Matleson (40, R, 550; 1 Wm. & M., e 18,5, 14, (against disturhers of religious
worship) 1 Reid v, Inplic (12 UL C. O P. 1813 ; 59 Geo, B, o. ff, respecting foreign enlist-
ment 5 B v, Sehram (14 U, C, C, P. 318}: 12 Eliz. . 5, relating to actions by common
informers : Garrett v. Roberta {10 Omt, App. R. 650) ; 21 Geo. 8, . 49, respecting disorderly
places of entertainment opened on tho¥ord’s Day ; K. v. Bernes (45 U. C- Q. B. £76). It haa
heen donbted whather 7 & 8 Wm, 3, a. 4, against treating at clections, ig in foree :
Drundee Eleation Case (1 11, 1. C.205). The statute 23 Geo. 8, o, 49, enablipg justices in
cartain eazes to act beyond the limits of the counties in whish they resided, was held to
be loonl and not applicable to Upper Canada 3 B, v. Bow (14 U, C. C. P. 30T,

The statutes U (Zeo. 1, & 13, and 6 Geo. 2, g. 45, agninet foreign lotteries ware in B porte
Lousse (Stwart’s L. €. R, 321} held to be In force in Lower Canada.

The statute 28 Ed, 3, e 13, allowing alions a jury de medietate lingus was held not to be
in foree in Nuova Seotin: K. v. Burddt {1 Old, 125): and if it wus ever in fores in
Pritee Edward I:land it was superseded by looal statutes; FA. v. Thompson (1P, E. 1.
R. 226).

The statute 13 Gen, 2 6. 19 aguinst gaming wag thought by Blanchard, J. , (v, to be in
foree in Nova Seotin, but MaDonald, J «+ o0 appeal, doubted its application ; Poran v.
Chambers (20 N. 8, R. 300).

The statute 25 Ed. %, Stat. § 0.2, respecting treasen iy in foroe in the North-West )
Territeries ; 7. v. Riel (2 Man. L.R. 321 : 10 App. Cas. 575,)

There aro in the reperts of the several Provinces many eases rospecting the application
of the gommon und statuto law of England in clvil matters to which no reference has
been made ia thiz note or in the note on the following page, as that could not be done
without too greatly extending the Tength of the notea:

TR, 8.0, e 144, 5 1.

4 Geo. 3 ¢. 83,5 11,
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(c) In Nova Scotia,* New Brunswick, and Prince
Edward Island, as it stood at dates which have not been
definitely determined, but which are indicated in o
general way in the note hereto.

! These Provimees wera, aceording to Forayth (Cases and Opinions on Constitutional
Law 26) aoquired in 1497 by sottlewent. Tt is true that they were not thereaftar con-
tinuously subjeot to the English Crown. The rule in such eages appears, however, to be
that & country re-eonguered frou the enemy reverts to the satne state that it was in be-
forethe conquest. The second arquisition s, in fact, eonsidared rather aa a rcaumpting
than n eonguest { Fumbes's case 2 Knapp 269, Torsyth’s Cons. Law 16}, It wonld, how-
ever, be an ervor to assume that no statute pasged in England subsequent te 1497 appliod
to such Provinces without express words. A roferenca to the decixions of the eourts of
these Provinces will show that the contrary {2 the fact. Regard must alwuys, in such
cases, be had to usago, and it often haopens thut English statute law is introduged by
charters and commissions from tho arown, or by Provincial statutes respecting the
Jjurisdietion of eourts and the practics therein. .

In Rex v, MeLaughiin, Chiprean, J, said: Tt might not bhe & clear point as to whaf.
** period of time should ha doemed the tima of the settloment of the Colany ; the peoriod
* of the restoration ot Charles IT, it was understood, was adopted in praetios by the
*“ General Assembly of Now Brunswiok at its firat session s the period antevior to which
“all Acts of Purliarasat should be eonsidered as extending.” (Seo Cassold's Manual of
Procedure in the Supreme and Exzchequer Courts, p, 33.)

By the commissivn to the frst Chief Tnatioe of New Bruoswick (1784) ho was given
authority, to which the Supreme Court of the Provines has sueceaded, to hear and detar-
mine all plens whatsosver, civil, erimiaal and mixzed, aceording to the laws, statutos
and eustoms of England and the laws of the Provioce not repogurnt thereto, and to de
ail things which any of the justices of either benoh or the barons of the axchequor in
England might do ; Awy, Gen, v. Baillie (1 Kerr, 443) ; Kelly v. Jones (2 Allen 473).

The first General Assembly of Nova Seotia, which then included New Bronswick and
Prince Bdward Island, met at Halifax in 1758, and perbapgthe most that ean be said with
certeinty is, thut no English statute paszed ufter that date wonld apply to either of those
‘Provinees unless thers werc express words therein making its provisiong applinable to
such Provinee, or to 1er Majesty's Dominions in general, or unlesatho sames were other-
wise, by competent authority brought inte foree there: {Per Cockbarn, A, G. and
Betholl, 8 . Forsyth, p. 18.)

In Nova deotin the following statutes passed dubsequontly to 1407 huve been held to be
in fores i—

SL1IL 8, 0. 1 {1539), Partition i Doane v, Me Kenny (Tamos, 328).

18 BEliv, ¢. 5 (1571) aud 27 Eliz, ¢. 4 (1584-5), Fraudualent eonveyauces i doster o Fowler
(1 01d. 733) ; Moare v, Moare (L R & 525); and other cases,

21 Jae. 1, e. 14 (1625-43, Toformation of intrusion ; Seos v. Hendevson (2 Thomaon, 115,
183, 141} ; Smyth v, Mo Donald (1014, 274, 278) 1 Costin v. Choppel! (1 R, & C. 40, 45),

Andin New Branswick the following :—

27 Ha 8, ¢. 10, Statate of Uses. 27 H. 8, c. My, Statute of Enrolments (1535-6), Dge
d. Hanington v. Me Faduden {Borton, 154

33 H. 8, c. 89, e 50,70 (1541-2), Crown bonds nad relief of Crown debtors ; Rexe. v. M-
Lawghiin {Stev, Dig. 275),

43 Eliz. ¢. 6 (1801) and 22-23 Cur. 2, e 9 {1870-1) against trivial and vexatious aetions
Kelty v. Jones (2 Allen 478) ; Marky v. Gilriour (3 Allen, IT0).
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{¢) In Manitoba' and the North-West Territories as it
stood on the 15th of July, 1870 ; and

{e.) In British Columbis,® ag it stood on the 19th of
November, 1858.

8Jae. 1, c. 7 (1605-6), Delivery by attorney of bill of costs ; Jmmes v. MeLean (5 Allen,
164)

18 Cfar. 2, stut. 2, e. 2, 5, 10 (1661}, Vexntious delaye on writs of error s Gilbert v, Bayre
{2 Allen, 512).

8 Win. 3, e. 16 (1607-8), Arbitration ; Doe & Allen v. Murmy {2 Eerr, 35% 1 Brown v,
Harding (3 Allen, 331), .

4 &5 Anne, 0. 3,2 20 (1703 Astigoment of bail bonds ; Per Chipman, O.J._ in Dos d.
Hanington v. McFadden (Berton, 163).
| 14 Geo. 2, ¢ 17, 5. L (0740-1) Judgments aa in ease of non-suit ; Per Chipman, €. J. in
© Doe d. Hanington v. MeFudden (Berton, 163}
151 Viot. (D) e, 83, 2. land R 8. C, ¢, 59,5 11,
*R.8.¢C c.144, 8, 2.
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CHAPTER I1I.
1 OF PUNISHMENTS.
ArTICLE 8.

PUNISHMENT AFTER CONVICTION ONLY.

* WHENEVER a person who does or omits to do anything
is declared to be guilty of any offence, and to be liable to
punishment thercior, the meaning is that such person
shall only be deemed guilty of such offence and liable to
such punishment after being duly convicted of such act
or omission. '

ArTicLe 4,

DISCRETION OF THE COURT.

* Whenever it is provided that the offender is lizble to
different degrees or kinds of punishment, the punishment
to be inilicted is, subject to the limitations contained in
the enactment, in the discretion of the court or tribunal
before which the conviction takes place.

ARTICLE 5.
OFFENDER PUNISHABLE UNDER TWO OR MORE PROVISIONS.

* Whenever any offender is punishable under two or
more Acts, or two or more sections of the same Act, he
may be tried and punished under any of such Acts or

1 {See 1 Hist. Cr. Law, ch. xiii, p. 451; sea Draft Code, Pt 1T, 4. 7-5.)

2R, 8.C. e 18L 8, 1,

*R.5.C.e 18], 5. 2

{R. 8, 0. 0.18L,8.3; R v. Sherman, IT U, C. (. P, 166; R. 8, €. ¢. 15%, 8 14; e. 154,
5 2{(2; ¢, 169,58 45 0.171, 5. 4 50 & 51 Viet. {D.} . 45, 8. 14; 51 Viet. (D), 0. 31, 8, 10,
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[
. sections, but no person shall be twice punished for the
~ same offence.

ArTICLE 6.
ENUMERATION OF PUNISHMENTR. !

The following punishments are inflicted by the law of
Cenada for the crimes hereinafter defined :—Death, im-

prisonment, whipping, fines, and putting under recog-
nizance.

ARTICLE T.

PUNISHMENT OF DEATH.

*[The punishment of death is inflicted by hanging the
offender by the neck till he is dead.

ARTICLE 8.

PUNWHMENT OF IMPRISONMENT.

¢ *The punishment of imprisonment consists in the de-

i - tention of the offender in prison, and in" hiz subjection to

. the discipline appointed for prisoners during the period

expressed in the sentence. ' '
Imprisonment is of two kinds :

© (i) Imprisonment with hard labor.

- (ii.) Imprisonment without hard labor.]

1 Bee . D., Art. 1.
iR.8. Cc.18t, 86, 5,6 54 Geo. B, . 146, 5. 1: 24 & 95 Viot., e, 100, 5. 21 8. D. Art. 2.
. With respect to the pronounsing of sentence of desth, the judge’s TUport, ‘the treatment
of prizoners under sentenec of death, and the carrying of tho same into exceution, see R,
8. C. e, 181, 8. 4-22 and the rules published with the Acts of the Purliament of Conada
relaticg to the Criminal Law (18813 p, 199,

Ag to the judge’s report and postponing execution in the Korth-West Tarritories and the
Distriet of Keewatin, sea R. 8, C. ¢. 60, . 70, nnd c. 53, 3. 27 (5h
- [As tothe history of the punishment of death snd benefit of elergy, see 1 Hist. Cr. Law,
L {NT80.]
. %R B. (.o 181,828 (7)1 8. D. Art. 4. [A8 to the higtory of the pznishment of imprizon-
-+ ment, ses 1 Hist, Cr. Law 483-7], Solitary confinement. except as a matter of prison dis-
. dipline or reformation, was abolished by R. 8, C. e 181, 5. 34,

e A

L k.1
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! Every one who is liable to imprisonment for life or
for any term of years, or other term, may be sentenced to
imprisonment for any shorter term : Provided, that no
one shall be sentenced to any shorter term of imprison-
ment than the minimum term, if any, prescribed for the
offence of which he is convicted.

¢ Hyery one who is senfenced to imprisonment for life,
or for a term of years notlessthan two, must be gentenced
to imprisonment in the penitentiary for the Province in
which the conviction takes place :

Every one who is sentenced to imprisonment for a term
less than two years must if no other place is expressly
mentioned, be sentenced fo imprisonment in the com-
mon gaol of ihe district, county or place in which the
gentence is pronounced, ot if there is no common gaol
there, then in that common gaol which is nearest to such
locality, or in some lawful prison or place of confinement
other than a penitentiary, in ‘which the sentence of im-
prisonment may be lawfully executed :

But any prisoner sentenced for any term by any
military, naval or militia court martial, or by any military
or naval authority under any Mutiny Act, may be sen-
tenced to imprisonment in a penitentiary.

The term of imprisonment, in pursuance of any sen-
tence, shall, unless otherwise directed in the sentence,
commence on and from the day of passing such sentence,
but no time during which the convict is out on bail shall
be reckoned as part of the term of imprisonment to which
he is sentenced.

ARTICLE 9.°?
HARD LAROR.

4 Imp:ri_sonment in a penitentiary, in the Central Prison

1R. 8. C. e 181, 5, 26,

SR, 8. O, c. 181, & 25 (1), (2}, 3), (6}
iR, I, Art. 6.

4R, 8. C. o. 181, 8. 28 {4),
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for the Province of Ontario, in the Andrew Mercer On-

tario Reformatory for fcrales, and in any reformatory

prison for females in the Province of Quebec, is with hard

labor, whether so directed in the sentence or not :

. 'Imprisonment in a common gaol or a public prison
other than those last mentioned,—

{¢.} may be with or without hard labor in the discre-
tion of the court or person passing sentence if the offender
is convicted on indictment or wnder ““The Speedy Trials
det” or before a Judge of the Supreme Court of the North-
West Territories ;

{5.) may in other cases be with hard labor, if hard labor
is part of the punishment for tho offence of which such
offender is convicted.

- And if such imprisonment is to be with hard labor the
sentence must so direct.

* ARTICLE 10,

REFORMATORIES.

* The court or person before whom any offender whose
age at the time of his trial does not, in the opinion of the
court, exceed sixtecn years is convicted, whether sur-
marily or otherwise, of any offence punishable by im-
prisonment, may sentence such offender to imprisonment
in any reformatory prison in the Province in which such
conviction takes place, subject to the provisions of any
Act respecting imprisonment in such reformatory ; and
such imprisonment shall be substituted, in suek case, for

1R 8. G, 0. 181, =. 28 (5) a8 enacted in 51 Viet. {D.) c. 47, &, 1.

8. D. Arts, 10, 21,

SR.B €, c. 181, 5. 20; 29 & 80 Viet. 0. 117, 5. 14, As to the imprisonment of boys nnder
dixteen and females in reformatories ses B. 8. 0. ¢. 188 ga, 25-30 {Ontario Reformatory for
hoys) ; =8. 81-33 (The Andrew Merser Ontario Reformatory for females) ; sa. 80-41 (The
Outario Industrial Refuge for girls ) ; sg. 42-48 (General provigions in respeet of such reform-
atories); e9. 49-54 (Reformatory Hohool for Bows in Quebeo); ee. 55-58 {Reformatory
prisons for females in Quebeo) : as. 61-64 (The Halifax Industrial Hchooly 3 s, 85-71 (The
Halifax Reformatory School for boys of the Roman Catholia faith) asa. 72-74 (Reforma-
tory prison Prince Edward Island}.

¢
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the imprisonment in the penitentiary or other place of
confinement by which the offender would otherwise be
punishable under any Act or law relating thereto :
Provided, that the sentence must not in any case be
less than two years nor more than five years’ confinement
in such reformatory prison; and in every case where the
{ormn of imprisonment is fixed by law to be more than five
years, then such imprisonment must bein the penitentiary.
Every person imprisoned in a reformatory is liable to
perform such labor as is required of such person.

LArTIOLE 11.

WIHIPPING,

: Whenever whipping may be awarded {or any offence,
the court may sentence the offender to be once, twice or
thrice whipped, within the limits of the prison under
the supervision of the medical officer of the prison; and
the number of strokes and the instrument with which
they shall be inilicted shall be specified by the courtin the
sentence ; and, whenever practicable, every whipping shall
take place not less than ten days before the expiration of
any term of imprisonment to which the offonder is sen-
tenced for the offence :

Whipping shall not be inflicted on any female.

185.D. Art 12,

tR.8.C. e 181, 2. 30.

[When no speciul provisiona are made 24 tu the punishment of whipping, the number of
gtrokes and the instrument to be used nre laft to the discretion of the person by whom
the whipping is inflicted. Such was the practico when whipping waa inflicted as a com-
mon law punishment, and such nrust skl ba the practice where no Btatutory direoticnd
are given ae to the mode of inflicting it. Tho only limitation is contuined in the de-
elaration of the Bill of Rights mgninat "illegal and orzel pooishmenta ™ {1 W. & M.
sead, 2, 0. 2, preamble).

As to the low in England see 8.D. Art. 12 and notes. 23 & % Viet. o 18, 0. 1; 2L &2
Vict. ¢. 96,5 119; ¢. 97, 0. 75; & 100,570 ; 26 £ 27 Viet. 0. 61, 5. 1. .
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P ArrIcLE 12,
TFINE.

[The punishment of fining . consists in ordering the
offender to pay to Her Majesty a sum of money expressed
in the sentence.]

*Every one who is convicted of any misdemeanor may,
in addition to or in lien of any other punishment other-
wise authorized, be fined.

*Whenever a finc may be awarded or a penalty im-
posed for any offence, the amount of such fine or penalty
18, within such limits, if any, a8 are prescribed in that
behalf, in the discretion of the court or person passing
sentence or convicting, as the case may be.

*{When no particular sum is limited as the maximum
amount of » fine, the fine imposed must not be excessive.

b ARTIGLE' 13.

PUTTING UNDER RECOGNIZANCES.

[The punishment of putting under recognizances con-
sists in ordering the offender to promise to pay to Her
Majesty a sum of money expressed in the recognizance if
he breaks the condition thereof, and to find other Persons
tomake a similar promise on his behalf and as his surcties,

In cases in which the court or magistrate is authorized
to require such securities, they may direct the offender to
be imprisoned till he enters into the recognizance and
finds the sureties.]

*Every one who is convicted of any felony or misde-

18.D. Art. 18

*R.5.0. 0. 181, 9. 81 (2); 24 & 25 Viet. . 96, 3. 17, . 97,873, ¢. 98,5 5L, ¢. 99, 8. 33, c.
10,8 71

*R.8.0, 0. 181, 8, 33,

SIW. & M. sees. 2,0, 2. See ulso Mugoa Charta, © Salvo ocontenemanto suc.’]
8D Art. 14,

CR.8.0. e 181, 5, 31; 24 & 23 Viot. a. 96, 4. 107, 0. 97, 8, 73, ¢, 98, a. 52, c. 59, &, 38, . 100, 5.
1. .

c2
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meanor may, in addition to or in lieu of any punishment
otherwise authorized, be required to enter into his own
recognizances, and to find sureties, both or either, for
keeping the peace and being of good behavior : buta per-
son must not be imprisoned for not finding sureties uander
this provision, for any term exceeding onc year.

1 Whenever any person who has been required to enter
into a Tecognizance with sareties to keep the peacoand be
of good behavior has, on account of hig defanlt therein,
remained imprisoned for two weeks, the sheriff, gaoler or
warden shall give notice, in writing, to.a judge of asupe-
rior court, or to a judge of the county court of the county
or district in which such gaol or prison Is situate, and in
the citics of Montreal and Quebec to 2 judge of the ses-
gions of the peace for the district, and such judge may
order the discharge of such person thereupon, or at a
subsequent time, upon notice to the complainant or other-
wise, or may make such other order as he sees fit, respect-
ing the number of sureties, the sam in which they are
bound, and the length of time for which such person may
be bound.

1R.8.0. . 181,6. 32 na enacted in 51 Viet. (D) ¢. 47, 8, 2.
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CHAPTER II1.

'CLASSIFICATION OF CRIMES AND GENERAL PROVISIONS A8
TO THEIR PUNISHMENT—PARDONS &e.

*ARTICLE 14.
TREASON, FELONY, AND MISDEMEANOR.

[EVERY crime is cithor treason, felony, or misdemeanor,
Every crime which amounts to treason or f:lony is so de-
nominated in the definitions of crimes hereinafter con-
tained. All erimes not so denominated are misdemeanors.]

ARTICLE 14A.

CONBEQUENCES OF A CONVICTION OF TREASON OR FELONY
IN CENTAIN PROVINCEM,

The conscquences among others of a conviction of trea-
son or felony, and of such conviction followed by sentence,
are in the Provinees of Ontario, Quebee, Nova Scotia, New
Brunswick, Prince Edward Island and British Columbia,-
as follows : —

*{a) On attainder for treason the offender forfeits forever

112 Hist. Cr. Law, Ch. xx,pp, 192-6.]

2R.D. Art. 15,

4 8leph, Com, (#th ed) 5H : 2 Mnwk. . 49, Docd, Grigith v. Pritchard (518, & Ad. 765)
Eawwoud v. MeKenzie (3 U.C. 0K, 50B).  Attainder imports that extinetion of eivil rights
and capucikies u'hlich tukes plaen whenever an offonder receives judgment of death oruvut-
lawry for a capital offence. It ia the immediate insepurablo congeguonet (not of the
eonviotion) bat of such fudgmsnt {1 Steph. Cow. (5th od,) 456: 4 Steph. Com. 543, 651 ;
Whorton's Law Lexicon Ferl, sficinder) At ¢ommon Inw, lands go forfeited were not
vegtod in the netunl possession of the Crown during the life of the offender without nn
offioe (2 Hawk. ¢. 49, 5. 21 but by 38 Ion. 8, . 70, 8. 3 it waa provided that in onser of high
tresson the king shonld bo deemed wnd adjudged in netunl and real possession of the
lands, tencinenta. hereditamonls, uses, goods, chattels and ali viher things of the person
sitainted that the king ought lawlully to have, and the ofender to forfeit, without any
offiee or inquisition ; (2 Tlawk. ¢ 49, s8. 1332 ¢ Doe . € ilieugrie ©. Wiron, § U, O, QB
132; Doe d. Sheidan v. Rumray, 9 U, C. Q, B. 103).
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to the crown all his lands and ienements of inheritance
of freehold tenure whether fee simple or fee tail and all
- his rights of entry on lands and tenements of such ten-
ure, which he had at the time of the offence committed,
or at any time afterwards, to be forever vested in the
crown ; and also the profits of all lands and tenements
of such tenure which he had in own right for life or
vears s0 long as such interest shall subsist.

The forfeiture relates backward to the time of the trea-
gon committed, so as to avoid all intermediate sales and
incumbrances, but not those before the fact.

Y{b} On attainder for murder the offendcr forfeits to the
crown not only the profits of his freehold estates during
life, but also {in the case of lands held by him in fee
simple, though nof in the case of those held in fail) the
lands themselves for a year and aday, with power to the
crown of committing upon them what waste it pleases.

*{¢) Onaconviction of treason or any felony the offender
forfeits to the crown his personal estate, but not such as
he hasg as executor or administrator.

#(d) On attainder for treason the blood of the offender

' ¢ Bteph. Com. (6th ed.) 548 ; 2 Hawk, ¢, 49, 5. 8; B. v Bridoes 1 M. & W. 145,

* 2 Hawk. o. 48, s5. 0-13 ; 4 Steph. Com. {6th ad,) 550 Pullock v Dedds, 2 B, & Ald 257, See
'also us to forfoiture of gooda and echattela upon a Fugem feeit and in other cases, ¥
Hawk. o. 49, g3, 14-17. But in modern times it beeamo unuenal for the jury to find the
flight, forfeiture being looked upon, since the vast inerenso of personal property, as too
lnTec o penalty For an offence to which & wan is prompted by the natural love of fiberty
aad by the statate of the United Kingdowm 7 & 8, Geo, 4, ¢. 25, 5 5 it was provided that
where any persen should be indicted for any trezzon or felony, the jury empanalled on his
trinl should not be charged to inguire whether he fled for such treason or felony (4 Steph,
Com, 6th ed. 550, 551,)

By 1.8, G.,e. 174, s 187, it is provided that the jury empaneiled to {ry any person for
treason or folon¥, shall not be charzed to inguire coneerming his landa, tenements or
goads, nor whether ho fled for such treasvn or felony.

No forfeiture acorues upot o summary eobviotion (4 Steph. Com., Stk ed. 5503

It waz once the practice for the grand jury, ou indietments for homicide, to find the
value and deseription of the inatrument of death, to enable the crown or its grantee to
claim the depdand (2 Steph. Com. 6th ed. 588); but it 4 now the Jaw that there shall, in
rogpect of =uch deaih, bo no forfeiture of any shattel which hag moved to or cavaod the
denth of any human being; (R. B 0., 0. 181, 5, 35; 9 & 10 Viet. c. 62.) _

# 4 Steph. Com. (Bth ed) 550 ; 2Hawk, o 48, 2. 47, & #eg. By the common law the
offender’s blood wag corrupted by attainder of treason or felony. Br 7 Anne. e 21, a. 16
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is corrnpted both upwards and downwards so that he
can neither inherit lands or other hereditaments from his
ancestors, nor retain those he is already in possession of,
nor transmit them by descent to any heir, but the same
escheat.t

(708}, it was ennctod that aftor the donth of the Protender and his sons no attainder for
treason should operate to the prejudice of any other than the offender himself ; but this
provision (the operation of which wasz postponed by 17 Geo, 2, . 20, 3.8 (1T4d), it is anid
was repealed by 39 & 40 Geo- 3, o 93 (1800}, (1 Steph. Com, Gth ed. 460 note (m). Mr.
Wicksteed, Q.C., formerly Law Cierk te the House of (ommons, thinks, however, thut
such was not the effect of the latter statute (Tasch. Can. Crim. Aectg, 1071). But whether

1t was or not would not be material in any ease arising in any Provinee of Canada other
than British Columbia : Avt, 2 {e).

Tt is aleo doubtinl whether, in the other Provinces mentioned in this Artiels, the law is
ag gtated in elowse (d). Taseh, Can, Crim. Aots, 1063-1074 1 2 Tlawk. 840 note (Ll What
on this subjeot is the law of England that by virtue of atatutes, or the rules governing
the application of that law to colonies (Art. 2 {2} (8 and (e}) is to bo applied to the
Provinces mentioned ? Is it the aommeon law, agrepresented in the textand recognized as
existing by 7 Aono,e. ¥1, ov the [zw as therein declared, namely, that afier a date inde~
finita, bot eartain of detennination, and sinec detormined {1847), corruption of blood for
tregson should be gholished ?

Thero are, I think, no daciaions, but the Parlisment of Covada, following the Porlia-
ment of the United Kingdom, has in ita Iegislation assumed that the common law on thia
gubject igin foree in Canada. Dy R. 8. O, . 181, 83, 36 and 37 (32 & 83 Viet. (0] ¢ 29,
#8. 55 and 56 ; 54 Grec, 3, ¢. 145), it is provided that—

T 86. Evcept in caves of treason, or of abetting, procuring or counseliing the same, no
“ gttainder shall extend to tha dizinheriting of way heln or to the prejudice of the right
*or title of any peraon; otherthan the right or title of the offender during his natural
¥ 1ifs only.”

'*37. Every ono to whom, after the death of any suah offender, the right or interest Lo~
* gr in any landa, tenements or heraditaments should or would have appertained it no
" sueh attaloder had taken placo, may, after the death of sush offender, enter into the
1] mme.!) .

Rafarring to these provisions and to Artieles 33-36 of the Ciril Code of Quebes, Mr.
Justice Tascheronu suggosty a question as to the legislative authority of the Parliament
of Canada in respect of the consequences of attuinder; (Taseh. Can. Crim. Aets, 1078). It
i3 not doubted, howevar, that the Purlinment of Connda may deprive an offendor of life
or liberty, or inposce on him any fine or forfeiture that £o it *esns meet. That is con-
stantly done swithout question, and it i3 submitted that to legislate in respect of other
consequences of orime, and to abolish or restore eorruption of hlood therelur, it equally
legislating in reapect of the eriminol law, ag in the cosos montioned, and no greatar intor-
ference with property or olvil rights in the Provinee tlsn in such easos.

In the statnte 31 Geo. 3, . 145, atlninder for wueder was olso exeeptod, Seculse 344
Won, 4o 106, 8, 1t

1 Esohest should be carefully distinguished from forfaiture to the crown, na the conse-
quencoes, by reasen of their similitude in saeh cases, und becouae the srown ig Frequently

. the immediata loxd of the fee and therefure entitled to both, have often heen confoundad
together ; (1 Steph. Com., 6th ed. 467} :
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Y ARTIOLE 16.

CONBEQUENCES OF A CONVICTION OF TREASON OR FELONY
IN MANITOBA AND THE KORTH-WEST TERRITORIES.

The consequences, among others, of a conviction of
treason or felony in the Province of Manitoba and the
North-West Territories are, so far as such prowmons are
applicable therato, as follows :

[{a.) * Every person convicted of treason or felony may be
condemned to the payment of the whole or any part of
the costs and expenses incnrred in and about his prose-
cution and counviction.

(b.) * Immediately upon the conviction of any person for
felony, the court before which he is convicted may award
any sum of money not exceseding £100, by way of satis-
faction or compensation for any loss of property suffered
by any person through or by means of such felony, upon
the application of such person. Such sum is to be deemed
to be a judgment debt due to the person entitled to receive
the same from the person =o convicted.

() * Every person sentenced to death, to penal servitude,
or to any term of imprisonment with hard labor, or
exceeding twelve months:

(i.} Becomes incapable of holding any military or naval
office, or any civil office under the crown, or other public
employment, or any ecclesiastical benefice, or of being
elected, or sitting, or voting as a member of either Honse of
Parliament, or of exercising any right of suffrage or other
parliamentary or municipal franchise whatever in Eng-
land, Wales, or Ireland.

18.D. Art. 16,

[ 83 & 84 Viet. c. 23, 5. 3. The section eontuing various enbaidiary provisions as to eosts,
which do not bear on the punishment of the offznve. Seel Hist. Ce, Taw, 487-9.]

This Act came inte force on the 4th of July 1870, &ee Art. 2 (d) It does not affeet the
law of forfeitura consequent upon cutlawry which in Manitobs and the North-West

Territories ie az indieated in tho artiale next preceding,
[* 85 & 34 Vict. e, 28, . 4. %38 & 34 Viet, c. 238, 21
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[Such incapacity continues until such person has suffered
the punishment to which he has been sentenced, or such
other punishment as by competent authority may be sub-
stituted for the same, or until he receives a free pardon
from Her Majesty.

(ii.) If any such person holds, at the time of his convic-
tion, any military or naval office, or any civil office under
the crown, or other public employment, or any ecclesias-
tical benefice, or any place, office, or emolument in any
university, college, or other corporation, or is enfitled io
any pension or superannuation allowance, payable by the
public or out of any public fund ; such office, benefice,
employment, or place, forthwith becomes vacant, and such
pension or superannuation allowance, or emolument, forth-
with determines and ccases to be payable, unless such
person receives a free pardon from Her Majesty within
two months after such conviction, or ' before the filling up
of such office, benefice, employment, or place, if given at
g later period.

(d) * Every person sentenced to death, or to penal ser-
vitude, or against whom sentence of death is recorded, 1s
" disabled from suing any person, from alienating or charging
any property, and from making any contract.

{¢) *The custody and management of the property of
any such person may be committed to an administrator, or
interim curator, appointed in the manner and invested
with the powers described in the statute, 833 & 34 Vict,
c, 28. :

(£) * Any person subject to the provisions of clauses (d.)
or {e.) ceases to be affected by them when he dies, oris
made bankrupt, or has sulfered any punishment to which
sentence of death has been commuted, or has undergone
the full term of penal servitude to which he was sen-

1 [T suppose this menns if the pardon is given more than $wo months after the conviction.
S8 & 34 Viet. ¢ 23, 8. &

3 8o pa. 9-2% incluaive.

435 & 34 Viet. 6. 23, 8. 7.1
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(tenced, or such other punishment as may have been sub-
stituted forit by lawful authority, or receives Her Majesty’s
pardon.] '

"ArTicLE 17.

IMPRISONMENT WHERE THERE I3 NO EXPHRES® PROVISION.

? Every one who is convicted of any felony for which
no punishment is specially provided, is liable to impri-
sonment for life.

Every one who is convicted on indictment of any mis-
demeanor for which no punishment is spevially provided
(other than fraud, cheating and conspiracy), is liable to
five years’ imprisonment.

*Every one who is convicted of fraud, or of cheating,
or of vonspiracy, is liable to seven years’ imprisonment,
if no special punishment is provided by statute.

* Every one who is summarily convicted of any offence
for which no punishment is specially provided, is liable
to a penalty not exceeding twenty dollars, or to imprison-
ment, with or without hard labor, for a term not exceed-
ing three months, or to both.

* ARTICLE 18

PREVIOUS CONVICTIONS.

“Every one who is convicted of felony, not punishable
with death, committed after a previous conviction for
felony, is liable to imprisonment for life, unless some other

V8. D Arta 18, 221

*RB.Coe 181,628 {74 9G04, 0 99, 50 8,0 modified by T Wm. 4 &1 Viet. e “,
B- J; 8 & 10 Viet,, ¢ 24, 8. 1: 16 & 17 Viel. o, ¥9; 20 & 21 Viot, e, 3] Thore are alas
certain limitutions ns to the term of imprisomncnt, &e., where tho offender is tried in
u partioular monner, a8 for instance whero bo is tried under The Summary Trials Aet
{R. 8. Q. 0. 178, g8, 10, I}, or summarily by » stipendiary magistrate in the Distriet of
Keewatin for certain offences defined in R. 5. C., ¢. 53,%5. 2,

R 8.0 0. 173, 2. 95,

1R. 8. C. ¢. IB1, 8. 24

“2.D. Art. 19,

R.B.Coe 181, 2 25: T & 3 tieo. 4, ¢ 28,8 11,
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punishment is directed by any statute for the particular
offence,~in which case the offender is liable to the
punishment thereby awarded, and not to any other.

' ArTicLe 19.

CUMULATIVE PUNISHEMENTS.

*When an offender is convicted of more offences than
one, before the same court or person at the same sitting,
or when any offender, under sentence or undergoing
punishment for one offence, is convicted of any other
offence, the conrt or person passing sentence may, on the
last conviction, direct that the sentences passed upon the
offender for his several offences shall take effect one after

_another.

ArTicLE 20,

CONDITIONAT, RELEASE OF FIRST OFFENDERS.

In this Article the expression “ court” means and in-

cludes any superior court of criminal jurisdiction, any

18, D, Art. 23.

tR, & C. ¢. 181, 8. 27, "This section, which issubstantiaily in the terms of the first elanse
of the 17th seation of the Draft Code,ia, 2 to folonies, fonnded on 32 & 33 Viet. (D.) o, 28,
& 92, and aa to misdemennors on the common law. 32 & 33 Viet. (D.} c. 29, 8. 02 i3 taken
from 7 & 8 Geo. 4, ¢, 28, 8. 10-

[When felonies g i xule were eapital, there could be no cumulative sentenees in regard
of them, whether they were charged in Jifferent indictments or it different eounts of the
same indietment. If they wero charged in soparato indistments, the prisoner having
been convioted and sentenced on one, might plead ** awtrefois attaint ™ tn any subsequont
oharge. There wam no use in passing two sentences of death upon him, (see Chitiy’s
Criminal Lasw, 463), If two felonics were charged in one indiotment, the proseeutor wos
put to his ¢lection—as indeed he 261l iv. When death ceazed to be the punizhment for
felonios as such (7 & § Geo. 4, e, 28,8. 7 it wns necesynry to make proviaion for the
punighment of parsone already under sentenee, ITenge the provision in the text, Cumu-
lative punishment in cazes of misdemeanor depends on the eommon law priveiples. Seo
opinion of the judges In Wilkev's Cave, I8 Bt. Tr. 1132-3.and R. v. Castro, L. R. 5 Q.
B.D. 400, In the ense of Renwick Williems {1 Leach, 522, .10 I780) cumuiative sentences,
amonnting in all to 8ix years’ imprisonment, were pasted upon three indictments for
similar offences. ]

153 Viet, (0.} c. 441 50 & 51 Viet. e. 20, The court may directtha offender to puy the cost
of prosecution or o portion thercof ;1 5. 2{2), Bee also B.5.0C. & 177, 88, 14, 15,



28 ‘4 DIGEST OF

“Judge” or “Court” within the meaning of “ The Speedy
Trials Act” and any “ Magistrate ” within the meaning
of " The Summeary Triuls Act.”

In any case in which a person is convicted before any
court of any offence punishable with not more than two
years’ imprisonment, and no previous conviction is proved
against him, if it appears to the conrt before whom he is
so convicted, that, regard being had to the youth, char-
acter, and antecedents of the offender, tothe trivial nature
of the offence, and to any extenuating circumstances
under which the offence was committed, it is expedient
that the offender be released on probation of good conduct,
the court may, instead of sentencing him at once to any
punishment, direct that he be released on his entering
Into a recognizance, with or without sureties, and during
such periods as the court directs, to appear and receive
Jjudgment when called upon, and in the meantime to keep
the peace and be of good behavior:

If a court having- power to deal with the offender in
respect of his original offence or any justice of the peace
is satisfied by information on oath that the offender has
failed to observe any of the conditions of his recogniz-
ance, stich conrt or justice of the peace may issue a war-
rant for his'apprehension :

An offender, when apprchended on any such warrant,
shall, if not brought forthwith before the court having
power to sentence him, be brought before the justice
issuing such warrant, or before some other justice in and
for the same territorial division, and such justice shall
either remand him by warrant until the {ime at which
he was required by his recognizance to appear for judg-
ment, or until the sitting of a court having power to
deal with his original offence, or admit him to bail with
a sufficient surety conditioned on his appearing for judg-
ment :

The offender when so remanded may be committed to
a prisonm, either for the county or place in or for which
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the justice remanding him acts, or for the county or place
where he is bound to appear for judgment ; and the war-
rant of remand shall order that he be brought before the

- court before which he was bound to appear for judgment,

or to answer as to his cendnct since his release :

The court, before so directing the releage of an offender,
must be satisfied that the offender or his surety has a
fixed place of abode or regular occupation in the county

. or place for which the court acts, or in which the

offender is likely to live during the peried named for
the observance of the conditions.

ArTIiCLE 21.

PARDONE,

'The Crown may extendthe Royal mercyto any person
sentenced to imprisonment by virtue of any statute, al-
though such person is imprisoned for non-payment of
money to some person other than the Crown.

?Whenever the Crown is pleased to extend the Royal
mercy to any offender convicted of a felony punishable
with death or otherwise, and grants to such an offender
either a free or a conditional pardon, by warrant under
the Royal Sign Manual, countersigned by one of the

. principal Secretaries of State, or by warrant under the

hand and seal-at-arms of the Governor Greneral, the dis-
charge of such offender out of custody in case of a free
pardon, and the performance of the condition in the caze
of a conditional pardon, shall have the effect of a pardon
of such offender, under the Great Seal, as to the felony
for which such pardon has been granted.

But no free pardon, nor any discharge in consequence
thereof, nor any conditional pardon, nor the performance
of the condition thereof, in any of the cases aforesaid,

1R.8.C, ¢ 18], 5. 88 22 Viet. o, 32,58, 1.
IR.B.0 0. 181, 8. 39 : 7 & & Geo. 4, ¢. 28 8, 139 Geo. 4, ¢, 328, 3,
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shall prevent or mitigate the punishment to which the
offender might otherwise be lawfully sentenced, on a sub-
sequent conviction for any felony or offence other than
that for which the pardon was granted.

AnTicne 22.
COMMUTATION OF SENTENCE.

*The Crown may commute the gentence of death, pass-
ed apon any person convicted of a capital erime, to im-
prisonment in the penitentiary for life, or for any term of
years not less than two ycars, or to imprisonment in any
other gaol or place of confinement for any period less than
two years, with or without hard labor; and an instru-
ment under the hand and seal-at-arms of the Governor
Genecral, declaring such commutation of sentence, or a
letter or other instrument under the hand of the Secrefary
of State, or of the Under Secretary of State, shall be suffi-
cient authority to any judge or justice, having jurisdiction
in such case, or to any sheriff or officer to whom such
letter or instrument ix addressed, to give effect te such
commutation, and to do all such thingsand to make such
orders, and to give such directions, as are requisite for the
change of custody of such convict, and for his conduct to
and delivery at such gaol or place of confinement or peni-
tentiary, and his detention therein, according to the terms
on which his sentence has been commuted.

AwrTioLE 28.
UNDERGOING SENTENCE EQUIVALENT TO A PARDON.

?When any offender has been convicted of an offence
not punishable with death, and has endured the punish-
ment to which such offender was adjudged, or if such

1 B.8.C. 0. 181, s, 40,
2R.8.C.c 181 8. 413 9Goc. 4 ¢, 8258, 8.
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offence is punishable with death and the sentence has
been commuted, then if such offender has endured the
punishment to which his sentence was commuted, the
punishment so endured shall, as to the offence whereof
the offender was so convicted, have the like effect and
consequences as a pardon under the Great Seal ; but no-
thing herein contained, nor the enduring of snch punish-
ment, shall prevent or mitigate any punishment to which
the offender might otherwise be lawfully sentenced, on
a subsequent conviction for any other offence.

' When any person convicted of any offence has paid the
sum adjudged to be paid, together with costs, under such
conviction, or has received a romission thereof from the
COrown, or has suffered the imprisonment awarded for
non-payment thereof, or the imprisonment awarded in
the first instance, or has been discharged from his con-
viction by the justice of the peace in any case in which
sach justice of the peace wuay discharge such person, he
shall be released from all further or other proceedings for
the same cause.

TREC, e 13l 425 M4 & U5 Viet. o e 109, e, ! 5, 47,
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CHAPTER IV.
| QENERAL EXCEPIIONS.
* ARTICLE 24.
DEFINITIONS SUBJECT TO EXCEPTIONS.

[EVERY definition hereinafter contained of any crime is
subject to the following general exceptions, except in the
cages in which the contrary is expressed :—

* ARTICIE 25.
CHILDREN UNDER HEVEN.

* No act done by any person under seven years of age
is a crime.
* ARTICLE 26.

CHILDREN BETWEEN SEVEN AND FOURTEEN,

® No act done by any person over seven and under
fourteen years of age is a crime, unless it be shewn affir-
matively that such person had sufficient capacity to know
that the act was wrong

T AwricLe 27.
INSANITY,

® No aci is a crime if the person who does it is at the

[See 2 Hist, Cr. Law, chaps. xviil, xix., pp. 34-186, See Deaft Code, Pt. TEL, sa. 30-70.]
5. D. Art. 24,

18, D. Axt, 25.

4[L Hale P. Q. 27-8; 1 Russ, Cr. 108; Draft Code, m 20.]

& 8. D, Art. 25.

*[R. v. Owen, 4 C. & P. 236 ; and sec cases aollected 1 Ruza, Cr. 108-113 ; Draft Code,s. 20.]

TR, D.Art. 27.

9 [The whaole subjeet is diseussed at full length in 2 Hist. Cr. Law, ch. xix, pp. 124196,

COf. Draft Coda, ». 22.]
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[time when it is done prevented ('either by defective
mental power or) by any disease affecting his mind.
{a) from knowing the nature and quality of his act;

or,

{8.) from knowing that the act is * wrong; (or, '

{c.) from controlling his own conduet, unless the ab-
sence of the power of control has been produced by his

own default.)

But an act may be a crime although the mind of a per-
son who does it ig affected by disease, if such disease does
not in fact produce upon his mind one or other of the
effects above mentioned in reference to that act.

Ttustrations,

(L.} A kills B under an ingane delusion that he is breaking a jar. A's
get is not a crime.

(2) A Xkills B knowing that he is killing B, and knowing that it is
wrong to kill B; but his mind is so imbecile that he is unable to form
guch an estimate of the nature and consequences of his act as a person of
ordinary intelligence would form. A’s act iz not a crime if the words
" within the firet get of brackets are law. If they are not, it is.

(3.) A kills B knowing that be is killing B, and knowing that it is ille-
galto kill B; but under an insane delusion that the salvation of the human
race will be obtzined by his execution for the murder of B, and that God
has commanded him {A) to produce that result by those meang. A’s act
is & crime if the word “wrong” hag the second of fhe two meanings
sscribed to it in thenote It is not a crime if the word “ wrong ™ has the
first of those two meanings,

{4.}) A suddenly stabs B under the influence of an impulse caused by
disease, and of such a nature that nothing short of the mechanical restraint
of A’s hand would have prevented the stab. A’'s actisa crime if () ia
pot law. It iy not a crime if (2.} is law,

(5,) A suddenly stabs B under the influence of an impulse caused by

" 1[The parts of the Artiele in parentheses are doubtful.

1The word “wrong ™ iz varicusly interpreted as meaning :—1. Morally wrong. 2 Ille-
gal. The practionl effest of these differcnces s shown in Ilivstrations (4}, {5}, and (6).

8 Tn extreme striotnesa this ought to be, * If the word *wrong ' hag tho first of these two
meanings, the oriminality of the wet would depend upon the guestion whother the jury
thought that God’s command under the eiroumstences altered the moral eharacter of the

th”]
D
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{disease, and of such a nature thata strong motive, as, for instance, the
fear of his own immediate death, would have prevented the act. A's act
is a crime whether (¢} is ot is not law.

{6.) A permits his mind to dwell upon nnd desire B's death ; under the
influence of mental disease this desire becomes uncontrollable, and A kills
B. A’ act is a crime whether (¢.) i8 or is not law.

(7.} A, a patient in a lunatic asylum, who is under a delusion that his
finger is made of glass, poisons one of his attendants out of revenge for his
treatmont, and it is proved that the delugion had no connection whatever
with the act. A's act ie a crime.

" ARTICLE 28.

PRESUMPTION OF BANITY.

¢ livery person is presumed to he sane, aud to be
responsible for his acts. The burden of proving that he
is irtesponsible is upen the accused person; but the jury
. may have regard to his appearance and behavior in court.

* ARTICLE 29.

DRUNKENNESS.

' Voluntary drunkenness is not regarded as a disease
affecting the mind within the meaning of Article 27; but
involuntary drunkenness, and diseases caused by volun-
tary drunkenness, fall, so far as they affect the mind,
within that Article.

If the exislence of a specific intention is essential tothe
comrmission of a crime, the fact that an offender was
drunk when he did the act which, if coupled with that
intention, would constitute such crime, should be taken
into account by the jury in deciding whether he had that
intention.

15, D.Art. 28

2R, v. Ouford, 90, & P. 625, . v, Stokes, 8C. & K. 185 ; Draft Code, o, 2251 S.v. Bied,
2 Man. L. R, 321,

58, D. Art 20,

41l Hale, P. €, 32-8. [lluetrations (1), (2) and (31 are founded on this passage.]
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Tlustrations,

[{1) A, in & fit of voluntary drunkenness, shoots B dead, not knowing
Wwhat hedoes. A’s act is a crime.

{2.) A, under the influence of & drug frandulently administered to him,
shoots B dead, naot knowing what he does. A's act is not g crime,

(3) A, ina fit of delirinm tremens caused by voluntary drunkenness,
kills B, mistaking him for a wild animal, attacking A.  A’s act is not 3
erima.

1{4} A is indicted for inflicting on B an inj ury dangerons to life with
intent to murder B. The fact that A was drunk when he inflicted the
injury ought to be taken into account by the jury in deciding whether A
intehded to muarder B or not.

2ARTIOLE 30.

MARRIED WOMEN.

* If a married woman commits a theft, or receives stolen
goods, knowing them to be stolen, in the presence of har
busband, she is presumed to have acted under his coercion,

. and such coercion excuses her act; but this presumption
may be rebutted if the circumstances of the case show
that in point of fact she was not coerced.

It is uncertain how far this principle applies to felonies
in general,

It does not apply to high treason or murder.

It probably does not apply to robbery,

B v. Oruse,8C. £ P.58,] 12 . Dohertp, 16 Cox, C O, 508,
?8.D. Art. 30. See Appendiz, Note 1.
*[1 Hale, P. . 45; 1 Hawk, P. C. 4; fo.v. Highes, 1 Russ. Or. 1473 B v, Atlinson, 1
Russ, Or, 141, 154; R v. Sunith, D. & B. fod 1 . v Archer, 1 Moody, 1483 1. v. Brooks,
Dear. 184; &, v. Wardroper, Bell, C. C. 248, Aatu felonied in general, see 1 Buoss, Or, 130-
Ul A tohigh trenson, murder and rubbery, see 1 Hule, P, C. 45 ; Dalton, o, 157; 1 Hawk,
B. 0. 4; B.v. Buncombe, 1 Cox, C.C. 183 ; hut as to robbery, see Mr. arrington’s argumant
in &.v. Cruse,8C. & P. 55, InR.v. T orpey, Mr. Russell Gurney, Reoorderof London, held
that the doetrine npplied o robbery, 12 Cox, (. . 48.9; of. Diraft Code, 8, 23. As to mis-
demeanors in geteral, sea note to 77, v. FPrice, 80, & P. 20; and 1 Buss. Cr. p. 146, note {e,),
b ed. ; Bee too B, v. Torpey, 12 Cox, C. C, 45-9. As to uttering, see #. v, Price, 8 C. & P.
16 A4 to false swearing, &2. v. DHeks 1 Ruse. Cr, 141.  As to the general dvatrioe, zes
Appendix, Kote I. The prineciple iz not affected by the Married Womens' Property Agt,
£ & 46 Viot,, 0. 75.]

v 2
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[It applies to uitering counterfeit coin. -
It seems to apply to misdemeanors generally.

! ArTicLE 31.
COMPULRION.

An act which if done willingly would make & person
a principal in the second degree and an aider and abettor
in a crime, may be innocent if the erime is committed by
a number of offenders, and if the act is done only because
during the whole of the time in which it is being done,
the person who does it is compelled to do it by threats
on the part of the? offenders instantly to kill him or do
“him grievous bodily harm if he refuses; but threats of
future injury, or the command of any one not the husband
of the offender, do not excuse any offence.

Tustrations.

(1) A, B, and C, engaged in a rebellion, force D to join the rebel army
and to do duty as & soldier by threats of death continuing during the
whole of his service. D’s act is not a crime.

412.) A mob employed in breaking threshing machines force several
persons to go with them, and force each person to give each threshing
machine a blow with a sledge hammer: A, one of the perscns so forced,
rung AWSy a8 goon a8 he can.  A’s act ie not a crime.

5 ARTICLE 32,
 NECESRITY.

An act which would otherwise be a crime may in some
cases be excused if the person accused can shew that it
was done only in order to avoid consequences which could

18, D, Art. 31 Draft Cade, 5 28,

21 Hale, P. C. 43-4, 49 ; and gee Tlustrations.

5 B2, v MaGlrowther, 18 St. Tr, 834 (4. 0. 1748},

+ |2, ve Crutehley, 5 0. & P. 133, The report says nothing as to the nature of the force.

Prohably it was by threats of personal violence. It is singular that the law upon thia
gubjeot should he so very meagre. The subject is treated at some length in 1 Hale, ce.
viia, viil., and ix., pp. $8+52, but in a very unsatisfactory way. It would seem that in all
common cases the faci that a orime ia done unwillingly and in order to aveid injury,
ought to nffect rather the punishment than the gnilt.]

$8. D, Art. 32
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[not otherwise be avoided, and which, if they had followed,
would have inflicted wpon him or upon others whom he
was bound to protect inevitable and irreparable evil, that
no more was done than was reasonably necessary for that
purpose, and that the evil inflicted by it was not dispro-
portionate to the evil avoided.

' The extent of this principle is unascertained. It does
not extend to the case of shipwrecked sailors who kill a
boy, one of their namber, in order to eat his body.

R v. Dudley & Stephens, Lo R. 14 Q. B, D, 273. In this case the Court commentad on
the passage in the text, and Lerd Coleridge in delivering judgment snid (p. 288), = We
have the best nuthority for sasing that ** ray * langnage was not meant to cover the case
then under consideration.” I authorized this statement, and on considaration I feel that
my language was not vague enough—vague as it was—~ta tepredant fully the vagucness of
the law. T have slightly nltercd it, 30-09 to make it more vague. I should havo ngreed
with the rest of the Court had T besn n mamher of it in E. v. Dudley, though not in all
the ressoning of the judgmont. I should have hased my judgment on the faot that the
special verdiet found only that if the boy had not hecn killed and eaten, the survivers
“ would grebably not huve survived ™ ; and on the prineiple that in thie particular class of
ceses an error on the side of severity iaan orror on the snfe side. Great danger would he
involved in admitting & principle which might be easily abused. I suuidnot go 80 far ag
to eay, as the judgment deliverod by Lord Coleridgo says, that any eass can imposo on a
man * n duty " (if the word menns u legal duty) “*not to liva but to die.” Nor do I agres
with whet is said on p. 287, which appearato me o base n legal eonelusion upon a ques-
tinahle moral and theologieal foundation, and to be rhetorically expressed. *' It wonld
be a vary easy and cheap display of commonplace learning” {it is said with chyions truth)
fo “quote from™ fonr specified Greek and Latin anthors, possage after pnsaage in
which the duty of dying for others has been 1aid down in glowing and gmphatie langnage
asresulting from the principles of heathen cthies. It iz enough in a Christian country to
remind ourselves of the Great Hxample whom we profess to follow. Whatever estimate
mey be formed of self-saorifice, it seems to me to bo & duty of which the law can take no
notiee, if indeed it i3 & duty at all, whioh is not a legal question. I ean dizecovor no prin-
oiple in the judgmest in &, v. Pudley, It depends entirely on its paonlinr faeta, The
boy was daliberatoly put to @2ath with s knife in order that his hody mizht ba used for
food. Thiais quite different from asiy of the following cases—(1) The two men on a plank.
Here the sueceazful man does no direst bodily harm to the other. He lsaves him the
ohanoe of getting another plank. (2} Several wen uro roped together on the Alps. They
tlip, and the weight of the whole party is thrown on one, who euts the rope in order to
save himself. Hers the question is not whethor some shall die, hut whether one shall live.
(8 The choice of evils, The captain of a ship runs down a boat, as the only means of
aveiding shipwreck, A setgoon kills a ¢hild in the act of hirth, ws the only way to save
the mother. A boat being too Full of passengara to float, some are thrown overboard.
Buch cases are hest decided os they arise. See on the whole subject my History of
Criminal Law, IT. 108-15. In the United States (L% .9 v. Holmes, 1 Wall, Jr. 1, quoted
at length in Wharton on Homicide, s, 661}, shipwrecked sailors nod pessengers BacAplog
in a hoat which eculd not hold all, the sailors threw sommo of the passengars overbosrd.
The Court hald that the prssengers cught to have bee1 praferred ta the gailors, nnlasa
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Tiustrations.

[{1.) * A, the Governor of Madras, acts towards his council in an arbi-
trary and illegal manner. The council depose and put him under arrest,
and ageume the powers of government themselves. This is not an offence
if the acts done by the council were the only means by which jrreparable
mischief to the establishment at Madras could be avoided.

(2) *A and B, swimming in the sea after a shipwreck, get hold of a
plank not large enongh to support both; A pushes off B, who ig drowned.
This i8 not & crime.

$ ARTICLE 33.

IGKORANCE OF LAW.

‘The fact that an offender is ignorant of the law is in
no case an excuse for his offence, but it may be relevant
to the question whether an act which would be a crime
if accompanied by a certain intention or other state of
mind, and not otherwise, was in fact accompanied by that
intention or state of mind or not.

5In interpreting a statute which makes unlawful a con-
tinuous act which till the statute passed was not unlaw-
ful, it is to be presumed thai the legislature intended to
allow a reasonable time for the discontinuance of the act
so made unlawful, and the ignorance of the accused that the
statute had been passed is a fact relevant to the gquesiion
whether his discontinuance of it was within such reason-
able time or not. '

[the prazence of the sailors was requirad for the common safety, but ** under any circum-
stances it was held the proper method of detertnining who was to be the first vietim out
of the particular olass waa by ballot.” T doubt whether an English Court would take
this view. It would be odd to sa¥ that the two men on the vaft were bound to tuss up a2
to which sheald go.

1 B. v. Strattonid Others, 21 8t. Tr. 145 ; sea Lord Mansfeld’s judgment, pp. 1222-6.

* Bacon’s Maxims, No. 5,]

8. D, Art, 33,

4 [Draft Code, 5. 24.] A, v. Maitlowr, 8 Pugs.483.

® [See Tllustration 13, See also Thompson v, Farrer, L R. 8 Q. B, D, 272,
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Tlustrations,

[(1.) ' A, a foreigner unacquainted with the law of England, kills B in
s duelin England. A’s act is murder, although he may have gupposed it
to be lawful.

{23 * A, a poacher, sets wires for game, which are taken by B, a gama-
keeper, under the authority of an Act of Parliament (5 Anne, c, 14, . 4),
of the existence of which A is ignorant, A forcibly takes the wires from
B, and is tried for robbery, His ignorance of the Act is relevant to the
question whether he took the wires under & claim of right.

(3.} * A is in command of a ship on a voyage, which during ite continu-
ance is rendered unlawful by the passing of the kidnapping Act, 1872
(5 & 36 Viet. ¢ 19), but A waa not aware that the Act had been pasged
till & considerable time afterwards, and he continued his voyage in igno-
rance of the Act. The fact of A’s ignorance is relevant to the question
whether the particular voyage in which A was engaged was one to which
the Act wag intended by the legislature to apply.

*AnrTICLE 84.
IGNORANCE OF FACT,

An alleged offonder is in general deemed to have acted
under that state of facts which he in good faith and on
reasonable grounds believed to exist when he did the act
alleged to be an offence.

. When an offence is so defined by statute that the act
of the offender is not a crime unless some independent
fact co-exists with it, the court must decide whether it
was the intention of the legislature that the person doing
the forbidden act should do it at his peril, or that his
ignorance as to the existence of the independent fact, or
his mistaken belief in good faith and on reasonable grounds
that it did not exist, should excuse him.

Voluntary or negligent ignorance of any such fact is no
excuse for any such offence.

1[Ex parte Barvonet, LE. &£ B. 1.

R, v. Hall,3C. X P, 400, In 2, v. Reed, Car. & Mar. 303, Coleridge, J., said: * Ignao-
rance of the Iaw eannot excusc any person, but at the eame time when the quastion is
with what intent o person takes, wo cannot help looking inte his state of mind, as if &
perton taker what he believes to be his own it is impossible to say he is guilty of felony.’””

3 Burnie v. Nowell, L, B. 5 Q. B. D, 444.]
3. D, Art, 34.
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[In cases of the infliction of bodily harm or restraint
for the purpose of arresting or retaking a person honestly
and reasonably, but erroneously, supposed to be liable to
be arrested or retaken, the person inflicting such harm
ot Testraint is not justified by such belief, unless the state
of facts in the existence of which he erroneously believed
would, if it had really existed, have made it his legal
duty to act as he did, or would have been such as to make
his conduct an act of defence of his person or habitation.

Jlustrations.

(1) ! A, under an insane delusion, kills B. If the delusion ie such that
its truth would justify him in doing so, his act is not a crime. The delu-
gion would also be evidence that A did not know he was doing wrong even
if ite truth would not jusiify the act.

(2 * A, making a thrust with a gword at a place where, upon reagon-
able grounds, he supposes a burelar to be, kills a person who is not a
burglar. A is in the same situation as if he had killed a burglar.

(3.) * A abducts B, a girl under fifteen years of age, from her father’s
house, believing in good faith and on reasonable grounds thai B is eigh-
teen years of age. A commifs the offence of sbduction, although if B had
been eighteen years of age she would not have been within the statute.

{+.) * A, in the last illustration, abducts B, in ignorance of her age, and

LM Naghten's Case, 10 CL & Fin. 200.

2 fepet’s (luse, 1 Hale, 474.

4 R, v. Prinee, Lo R. 2 CL 0. R 151,

4 R.+. Prinee, Ibid. Hee judgment of Brett, J., p. 169, and eee p. 174 It hag been
doubted whether s person commits bigamy whe eontraots a second marringa under a dond
fide bolief that the first hushand or wife is dead. In Z.v. Purner, O Cox, ¢, ¢ 145, Mar-
tin, B., direetad o jury that if a woman had an honest belief that her husband was dead
ghe was not guilty of bignmy, and thisruling was followed by Cleashy, B., in £. v. Harton.
11 Cox, C. C. 670, In R.v. Gibbons, 12 Cox, C. C. 237, Brett, J., atter sonsulting Willes,
J., hold (says the roport) '"that n bond fide belief that the husband was dead was no de-
fence, unless the geven years had passed.” In that ease, howevery the bong flde belief
appenrs to have arisan solely from the fact that the woman hnd not heard of her hus-
band for upwards of six years. It waa thuea grntuitons belief, founded on ignoranoe
It seems to me that if the helief wae fownded on pogitive evidence the case would be
otherwige. Suppode, e.g., o Womun saw her husband fall overboard in the middle of the
Atlantis, and saw & boat go out to search for him, and return without him ; suppose that
she took out adminiatration to his estate, heard nothing of him for five years, and then
married again, wonld she ba guilty of bigamy if by some atrange chanece he had ecscoped ?
furely not. I am informed that this view was taken by Denman, J., and Amphlett, J.A.,
in a case of B. v. Moare, tried at Lincoln Spring Assizes, 1877, T think the proviso in 24
& 25 Viet., ¢ 100, g 571 R. SC. 181, 8. 4 (b}, {Art. 340% [ought clearly to be read not as
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[without making any inquiry about it. A commits the offence of abduction.

(5.) ! A received into her house, not being a registered lunatic axylum,
several persons to be medically treated, being persons who were in fact
lunatics, though A honestly believed on reasonable grounds that they
were not Junatics but sufferers under other disorders. Notwithstanding
guch a belief, A committed an offence against § & 9 Vict., ¢. 100, 5. 14

(8.1 2 A, a constable, honestly and on reasonahle grounds believing B
to have committed murder, and not being able otherwise to arrest hims
shoots at him and kills him. A is justified. If A had been a private
pergon his act wonld have been manelanghter at least.

{7} ® B, pretending by way of a practical joke to be a robber, presents

. an empty pistol at A and demands his money. A, believing that B really

ig » robber, kills B. A is justified,

{(8.) (HunMrrTeD.) A breaks into P'a house in Cornwall, at 545 a.m.,
local mean timse, supposing that it is past six, but forgetting that A’s watch
i set to London time. A commits burglary.]

faxelnding the general ¢ommon law prineiple stated in this Aviicle, but as supplementing
end eompleting it, by providing that a second marriage, after sevon yeurs' ignorance asto
thelife of the first hushand or wife, shall not be eriminal, althouzh the prrty so marrying
ks no positive reason to helieve, nnd perhnps does not beliave, that the abeent pergon ia
dead.] .

And it has since heen so held, Tn #. v. Tufwon, In R. 23 Q. B. D. 168, in which the

question was reserved hy Stephen, J., to obtain the decision of the Courtin view of the

sonflleting opinions of single judwes on the point, it wad held by Lord Coleridge, C-J.
Hawkins, Stephen, Cave, Day, A. L. 8mith, Wills, Granthaw and Charles, J.f. {Denman.
Field, and Maniaiy, JJ., and Pollock and Huddlesion, BB., digsenting), that o bond fde
helief oo reasonable grounds in the death of the huaband at the time of 1he second mar-
riage, afforded a good defence to an indietment for bigamy, although the sacond marriage

" took place withio seven years of the time when she Inst knew of her hushand being alive.

1{R.v. Hiehop, L. B. 5 (). B. D, 259. .
22 Hala; P. C. 82, 85,
¥ 1 Hale, P. C. 474.]



