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CHAPTER XLVIII.
' MALICIOUS INJURIES TG FROPERTY,
*ARTICLE 562,

ARBON —SETTING IIRE TO BUILDINGS, ETC.—OFFENCES
' PUNISHABLE BY IMPRISONMENT FOR LIFE.

EVERY one is guilty of felony, and liable to imprison-
ment for life, who unlawfully and malicionsly sets fire* to :

*(a.) any church, chapel, meeting-house or other place
of divine worship; or '

? (6.} any dweolling house, any person being therein; or

“(c) any house, stable, coach-house, out-house, ware-
house, office, shop, mill, malt-house, hop-oast, barn, store-
house, granary, hovel, shed or fold, er any farm build-
ing, or any building or erection used in farming land, or
in carrying on any trade or manufacture or any branch
thercof, whether the same is then in the possession of the

Il is not material whether any offunes ngainst R & €. ¢, 153 is committed from malica

© eoncelved agrinst the owoer of the penperty in vespeet of which it is committed or other-

wisel (R B, O o, 168, s 605 24 & 23 Viet e, 97, &, 585 K. v. Brodihwe, 38 U, 0. Q. B. 554) ;

nor whether the offender is or iz zot in poscession of the property if the offence is com-

mitted with interd to injuro or defrawd any prrson (B. 8. C. o, 168, 5. 81; 24 & 25 Vict. o.
97,2, 50.)

18, D0 Axl. 57V ()

3[4x to what conatitabes * setiing fire," it 13 not noevesary that flume should be Bgel ;
B.v. Stallion, 1 Moo, 89%; but it is not sufficient that woad should he seorched blaok :
B.v. Russelt, Cur. & M. 5L Ibia aufizientif the wood has Leen at o red heat; £, v.
Purker, 30, % P. 45, 1 suppose the quesiion i whother the thieg burnt has or has not
begun to be degumposed by the action of fire.] With rospoct to the ause of n man setting
firo tohis own lhouse, ave B, v, Greenwond, 23 U, 0. (. B, 250; K. v. Cronin, 1 Ont. Dig.
;£ v, Brygons, 12 U, O, O, B, 10,

SR8, Coe 188, 5 2 2L and 25 Vit ¢ 07, 2 1,

PR, 8, C.e, 168, 5 35 24 and 25 Viet, e 97, 5 2.

TR, 3. O e, 184y 50 4 FLand 23 Viet ¢ 87, 5. 3. A building ueed by a osrpentor, whe is
putting up o Wouwse near if, a8 u pluee of deposit for his tools and window frames that he
had made, but in whieh no work iz carried on by him, is not a building wsed in sarrying
on e trade ; J7. v. Shith, 14 U. C. Q. B. 546, 2

G
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offender, or in the possession of aﬁy other person, with
the intent thereby to injure or defraud any person; or

1 (d.) any station, engine-house, warehouse or other build-
ing, belonging or appertaining to any railway, port, dock
or harbor, or to any canal or other navigable water; or

?(¢) any building, other than such as are hereinbefore
mentioned, belonging to Her Majesty or to any county,
riding, division, city, town, village, parish or place, or
belonging to any university or college, or hall of any
university, or to any corporation, or to any unincorporated
body or society of persons, associated together for any
lawful purpose, or devoted or dedicated to public use or
ornament, or erected or maintained by public subscription
or contribution ; or

4{f) any stack of corn, grain, pulse, tares, hay, straw,
haulm or stubble, or of any cultivated vegetable produce,
or of furze, gorse, heath, fern, turf, peat, coals, charcoal,
wooed or bark, or any stere or pile of wood or bark; or

*(g.) any mine of coal, cannel oil, anthracite or other
mineral fuel, or any mine or well of oil or other com-
bustible substance.

TARTICLE 563,

ARSON—SETTING FIRE 710 BUILDINGY, ETU—OFFENCES
PUNISHABLE BY FOURTEEN YEARS' IMPRISONMENT.

Every one is guilty of felony, and liable to fourteen
years’ imprisonment, who unlawfully and maliciously
sets fire to

%{a.) "any building other than such as are mentioned in

1T, 8. €. c. 168, & 5; 94 & 25 Viet, ¢. 97, = 4.,

SH. S Coe 168,80 7 24 & 25 Viet, ¢ 97, 5 5.

ST W, O, 108, 8,195 24 & 25 Viet, e, 97,8, 17,

AR 8, O 0, 168, 8. 28 24 % 25 Viet o O, o 26,

B, In Art, 318 (el (8, (o). :

SR8, G, 0. 108, 5 85 24 and 25 Viet, ¢ 97, 5. B,

T [Lf it were not for the arbitrary und practically unimportant distinetion between tha
punishment for this offonco, and for the effenees defined in Art. 562, cluuses {a)~{c), the
tollowing enactment would include them all:—'* Whoever acts fire to any buildivg what.
evor shnll be liablo to pennl servitude for life as B maximum punishment.” Thia
would reduece six eumbrous sections, Alling o page of Chitty's Statutes, to two lines.]
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the next praceding Article (whether finished or unfin-
ished) ;' or

*(6.) any matter or thing, being in, againét or under
any building, under such circumstances that, if the build-
ing were thereby set fire to, the offence would amount to
felony ; or

*{c) any forest, tree, manufactared lumber, square
timher, logs or floats, boom, dain or slide on the crown
domain, or on land leased or lawfuily held for the purpose
of cutting timber, or on private property, or on any creek,
tiver, rollway, beach or wharf, so that the same is injured
or destroyed ; or

" {d} any crop of hay, grass, corn, grain or pulse, or of
any cultivated vegetable produce, whether standing or
cut down, or any part ot any wood, coppice or planta-
tion of trees, or any heath, gorse, furze or fern.

ARrTICLE 564.
RECKTESSLY SETTING ¥IRE TO FORESTS, ETC.

" Hvery one is guilty of a misdemeanor, and liable to
two years’ imprisonment, who, by snch negligence as
shows him to be reckless or wantonly ragardless of conse-
quences, or in violation of a municipal law of the locality,

U[R. v. Musning LI 1 €L C. R, 388, It is 2 goestion for n jury what constitutes a
building.] Whore on the trinl it was assmnod that o woodun building, so burned that
only o few rafters remaioed, and the sides and foors =0 injurced that it was untesantable,
was & building, the vourt on o cage reserved set aaide the sonvietion; . v. Lethorefie, 32
U.0.0.B. 420, ’

*REC e 188, 5.0, [24 &25 Viot, e 979,57, Tn R v. Theld, L R.IC.C. R 307, it
wad sald that the legislature probably meant to onaet that, it any person sets fire to any
thing in & house likely to set firc to the houso iteelty ho should bo guilty of felony, but
that they had failed to say 20, In thal ease A ot fire to goods in a house to apite the
owner, but with no intention to bura the house, uad (1a the jury wero considered by the
Court Lo have found) not thinking it prohable that what he was deing would have that
effeet, and not being reckleas on the subjest, My impreeeion is that the legislature apid
what it meant, but that the judge who roscrved the euse {Blackburn, J.) was not followed
by the jury in thy direetions that he gavo.]

3R.B.CLoe 168, 5, 12,

4R B 0. e, 188,8, 18 ; 24 & 25 Vict, ¢, %7, 8 14,

BR.E. C, e 168, 8, 11, 242
a
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sets fire to any forest, tree, manufactured lumber, square
timber, logs or floats, boom, dam or slide on the crown
domain, or land leased or lawfully held for the purpose
of cutting timber, or on private property, on any creek or
river, or rollway, beach or wharf, so that the same is
injured or destroyed.

The magistrate investigating any such charge may, in
his discretion, if the consequences have not been serious,
dispose of the matter summarily, without sending the
offender for trial, by imposing a fine not exceeding fifty
dollars, and in default of payment, by the committal of
the offender to prison for any term not exceeding six
months, with or without hard labor.

U ARTIOLE 565.
ATTEMPTING TO SET ON FIRE, ETC.

Lvery one is guilty of felony and liable to fourteen
years’ imprisonment in cases (z.) and (b.) and to seven
years’ imprisonment in cases (¢.) and (d.) who * unlawfully
and maliciously, by any overt act, attempts to set fire fo
any of the following things, under such circumstances -
that. if the same were thereby set fire to the offender
would be guilty of felony, that is to say :—

% (¢.) any building or any matter or thing that is in,
against or under any building ; or

*(b.) any mine or oil well; or

i (¢} any crop of hay, grass, corn, grain or pulse, or of
any cultivated vegetable préduce, whether standing or
cut down, or any part of any wood, coppice or planta-.
tion of frees, or any heath, gorse, furze or fern; ot

18, 7. Arts. 578 (), 380 (B}

¢ 3 under the direction of A srranges o hlanket snturated with oil so that if it i3 set on
fire, the fame will be communiented to o building and then lights a match, holdy it until
it ia burning well and then puts it down to within an inch or two of tho blanket, whan
the match goes out. A attemptsto set fire to the building; K. v. Coodwmen, 2210, C.
Q. P, 338,

3R, S O, e, 108, 5. 10; 24 & 25 Viet. e. 97, 0.8,

SRS 0 e 108, 5 200 21 & 95 Viet. o 87,8 27,

B8, 0, e 188, 5 20; 244 %5 Vict, e 7, 5, 18,
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(d.) any stack of corn, grain, pulse, tares, hay, straw,
- haulm or stubble, or of any cultivated vegetable produce,
or of furze, gorse, heath, fern, turf, peat, coals, charcoal,
wood or bark, or any stere or pile of wood or bark.

U ARTICOLE 566.
THREATH TO BURN, ETC.

* Every onc is guilty of felony and liable to ten vears’
imprisonment who sends, delivers or utters, or directly
ot indirectly causes to he received, knowing the contents
thereof, any letter or writing threatening to burn or de-
stroy any house, barn or other building, or any rick or
stack of grain, hay or straw or other agrienltural produce
or any grain, hay or straw or other agricultural produce,
in or under any building, or any ship or vessel.

& IARTICLE 567.

SETTING FIRE TQ AND OTHER INJURIES TO HER MAJESTY'S
BHIPS, DOCK-YARDS, ETC.

* Every one is guilty of felony and liable io imprison-
ment for life, who unlawfully and maliciously sets on
fire or burns, or otherwise destroys or causes to be set on
fire or burnt, or otherwise destroyed,

(@) any of Her Majesty’s ships or vessels of war,
whether afloat, or building or begun to be built in any
of Her Majesty’s dock-yards, or building or repairing by
contract in any private yard, for the use of Her
Majesty ; or

(b) any of Her Majesty’s arsenals, magazines, dock-

18, D. Ari. 579,

R 8 (e 173, 8 8: 244 253 Viet, o 97, 2, 50,

S8, Art. H76.

*R.B CelfS,26;12Ge0. 8,0, 24,5 1. The Iatter statate appiies t¢ the realm and

te all islands, countries, ports or places thereto belonging, By it the offender is liable
to paifer death.
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yards, rope-yards, victualling offices, or any of the build-
ings erected therein or belonging thereto, or any timber
or material there placed for building, repairing or fitting
out of ships or vessels, or any of Her Majesty's military
naval or victualling stores or other ammunition of
War; or

(c.) any place or places where any such military, naval
or victualling stoves, or other ammunition of war, are
kept, placed or deposited.

' ARTICLE 568,

SETTING FIRE TO SHIPS, AND OTIIER INJURIES THERETO,
AND TO LIGHTS, BUOYS, ETC.

Every one is guilty of felony and liable to imprison-
ment for life in cases {a.), (e) and (f), to fourieen years’
imprisonment in cases () and (¢) and to seven years’
imprisonment in cases (d.) and (g.) who unlawfully and
maliciously '

? () sets fire to, casts away or in anywise destroys

(i} any ship or vessel, whether the same is complete or
in an uwufinished state; or

® (ii) any ship or vessel, with intent thereby to preju-
dice any owner or part owner of such ship or vessel, or
of any goods on board the same, or any person who hag
underwritten or who underwrites any poliey of insu-
rance upon such ship or vessel, or on the freight there-
of, or upon any goods on board the same;

*{b) by any overi act, attempts to set fire to, cast
away or destroy any ship or vessel, under such circum-
stances that, if the ship or vessel were thereby set fire to,
cast away or destroyed, the olfender would be guilty of
felony; or

18, D, Arts, 377 (o), (G0 (00, (D, (63 308 (d), (00, 380 {570, (40

R, 5 O.c 108, 5. 46 24 & 25 Viet, o, 87, a0 42,

3R, 8. C. e 1688, 5. 47 ; 24 & 25 Viot. e. 97, 8. 43, [This section nnd 5. 42 are like dividing
theft into two offences, theft, and theft with intent to injure the owner of the stolen

goods, ench offence being punished inthe same way.]
SR S, e, 1688, 5, 48; 24 425 Viel, ¢ 97, 8. 44,
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! {¢.} places or throws in, into, upon, against or ncar
any ship or vessel, any gunpowder or other c¢xplosive
gubstance, with intent to destroy or damage any ship or
vessel, or any machinery, working-tools, goods or chattels,
whether or not any explosion takes place, and whether
or not any injury is effected; or

‘“(d) damages otherwise than by fire, gunpowder or
other explosive substance, any ship or vessel, whether
complete or in an unfinished state, with intent to destroy
the same or render the same useless; or

¥ {e.} masks, alters, removes or extinguishes any light
or siznal, or exhibits any false light or signal, with intent
to bring any ship, vessel or boat into danger; or

(f) does anything tending to the immediate loss or
destruction of any ship, vessel or boat, and for which no
punishment is hereinbelore provided ; or

{g.} cuts away, casts adrifi, removes, alters, defaces,
sinks or destroys, or does any act with intent to cut away,
cast adrift, remove, alter, deface, sink or destroy, or in
any other manner injures or conceals any lighthouse,
light-ship, floating or other light, lantern or signal, or any
boat, buoy, buoy-rope, beacon, anchor, perch or mark
used or intended for the guidance of seamen, or for the
purpose of navigation.

* Every one who makes fast any vessel or boat {o any
such buoy, beacon or sea mark, is liable, on summary
conviction, to a penalty not exceeding ten dollars, and in
default of payment, to one month’s imprisonment.

T80 o0 165, 5 40, 21 & 25 Viet, ¢ 99, 50 40,

LA O e, U8, 5 805 24 & 25 Viet. o 19, & i

THLE (e, 168, s Bl 9 & U5 Viek, o 97, s 47 The word " maliclously ™ dees not
guabify the paragraph of eotion 31 ropresented by clanse (o) antawfually masks, Le.”

AR 8 Coe M s 520 20 % 25 Viel, e 07, 5 15,

LA G g TS, s 0
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ArTICLE 569.

INJURIES TO HER MAJESTY'S VESRELS—GO0D® LIABLE TO
BEIZURE—CUSTOM HOUSES, ETC.

' Every one is guilty of felony, and liable to imprison-
ment for life, * who

(¢.) wilfnlly or maliciously shoots at, or attempts to
destroy or damage, any vessel belonging to Her Majesty,
or in the service of Canada; or

(6.} before or after the actual seizure thereof, staves.
breaks or in any way destroys any goods liable to seizure
or forfeiture under any law relating to customs, trade or
navigation ; or

{c.) scuttles, sinks or cuts adrift any vessel, or wilfully
and maliciously destroys or injures by fire or otherwise
any custom house or other building, in which are depos-
ited or kept any goods that have been seized, forfeited or
bonded.

PArricLE 550.
INJURIES BY EXPLOSIVE SUBSTANCES.

Every one is guilty of felony, and liable to imprison-
ment for life in case {a}, and for fourteen years in case (b},
who unlawfully and maliciously

*{a.} by the explosion of gunpowder or other explosive
substance, destroys, throws down or damages the whole
or any part of any dwelling-house, any person being

1R. 8 C.c. 32,8 213,

2 Art 17,

8, D, Art. 377 (1), 578 (e},

Asto injuring ships by explozive substances, see Arf, 368 (o) Sce also

As to eamsing explosions likely to endanger 1ifo or property, Arte, 92, 98,

Ae to offonces committed by means of explosive substanecs involving or with intent to
do bodily injury, Arts, 200.300,

As to meking explosive substances, or sending or carrying them by railway or on"ship-
board, note 4 to A, 209,

+R. 8. Coe. 108, 5 13; 24 & 25 Viat. o 57,8, 0.
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therein, or of any building, whereby the life of any
person is endangered ; or _

(b.) *places or throws in, into, upon, under, against or
near any building, any gunpowder or other explosive
substance, with intent to destroy or damage any build-
ing, or any engine, machinery, working tools, fixtures,
goods or chattels, whether or not any explosion takes
place, and whether or not any damage is cansed.

*Anrricne 5%1.
INJURIEY TO MANUFACTURES, MACHINERY, ETC.

Every one is guilty of lelony, and liable to imprison-
ment for life in cases (a) (1), (ii) and (iii), and (8}, and to
seven years’ imprisonment in cases (q) {(iv) and (v), who

*{z) unlawfully and maliciously cuts, breaks or de-
stroys, or damages, with intent to destroy, or to render
useless,

(i) any goods or article of silk, woollen, linen, cotton,
hair, mohair or alpaca, or of any one or more of thoge ma-
terials mixed with each other, or mixed with any other
material, or any framework-knitted piece, stocking, hose
or lace, being in the loom or frame, or on any machine or
engine, or on the rack or tenters, or in any stage, process
or progress of manufacture; or

(ii.) any warp or shute of silk, woollen, linen, cotton,
hair, mohair or alpaca, or of any one or more of those ma-
terials mixed with each other, or mixed with any other
material ; or

{iii.) any loom, frame, machine, engine, rack, tackle, tool
or implement, whether fixed or movable, prepared for or
employed in carding, spinning, throwing, weaving, ful-
ling, shearing or otherwise manufacturing or preparing
any such goods or articles ; or

TR. 2. (e, 168, 5 14; 24 & 27 Vict, e 97, 5. 10,

28. D, Arte. 377 {e), 330 (a).
3R, 8. C. e, J68, 5 163 24 & 25 Viet. o, 97, 5, 14,
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' (iv.) any machine or engine, whether fixed or movable,
used or intended to be used for sowing, reaping, mow-
ing, threshing, ploughing or draining, or for performing
any other agricultural operation; or

(v.) any machine or engine, or any tool or implement
whother fixed or movable, prepared for or employed in
any manufacture whatsoever except the manunfacture of
silk, woollen, linen, cotton, hair, mohair or alpaca goods,
or goods of any ome or more of those materials mixed
with each other, or mixed with any other material, or
any framework-knitted piece, stocking, hose or lace ; or

*{b.) by force enters into any house, shop, building or
place, with intent to commit any of the offences men-
tioned in clauses (4} (i), {ii) and (iii}.

* ARTICLE 572.
S INJURIES TO MINES AND OIL WELLS.

* livery one is guilty of felony and liable to seven
years’ imprisonment who unlawfully and maliciously
(a.) causes any water, earth, rubbish of other substance
to be conveyed ot to run orfall into any mine, orinto any
oil well, orinto any subterraneous passage communicating
therewith, with intent thereby to destroy or damage such
mine or well, or to hinder or delay the working thereof; or
{b.) with the like intent, pulls down, fills up or
obstructs or damages with intent to destroy, obstruct or
render useless, any airway, waterway, drain, pit, level or
shaft of or belonging o any mine or well.
This provision does not extend to any damage com-
mitted underground by any ownaer of any adjeining mine
LT E G 168, 0 475 24 & 25 Viet, e 87, 5. 15, [Somo cazes on the application of thia
section to imperfect machites are collected in Fisher's Digest, pp. 2391-2003}. An appara-
tua for manufaeturiog potash, consisting of ovens, ketties, tuba, ete , is oot a * machine
or engine ™ within the meaning of 4 & 5 Viet, (P.C.le. 96, 8, 51 Jb v Dogherty, 2L G, Re
20‘-‘11{. 2, 00, 1888 16 24 & &5 Viet, o, 07 5, 14,

B8, D Art, 380 (o)
L. 8. C.o0. 168, 5 305 24 & 25 Viet, o, 07, 8, 23,
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or well in working the same, or by any person duly
employed in such working.

' ArTICLE 5%3.

INJURIER T¢ MACHINERY, ETCO., USED FOR WORKING
MINES—OIL WELLS,

! Hvery one is guilty of felony, and liable to seven
years' imprisonment, who, unlawfally and maliciously,

{a.) pulls down or desiroys or damages, with intent fo
destroy or render useless, any steam engine or other
engine for sinking, draining, ventilating or working, or
for in anywise assisting in sinking, draining, ventilating
or working any mine or oil well, or any appliance or
apparatus in connection with any such steam or other
engine, or any staith, building or erection used In con-
ducting the business of any mine or ¢il well, or any
bridge, waggou-way or track for conveying minerals or
oil from any mine or well, whether such engine, staith,
building, erection, bridge, waggon-way or track is com-
pleted or in an unfinished state; or

(b.) stops, obstructs or hinders the wotking of any such
stearn or other engine, or of any such appliances or
apparatus, with intent thereby to destroy or damage any
mine or oil well, or to hinder, obstruct or delay the work-
ing thereof; or

(c) wholly or partially cuts through, severs, breaks or
unfastens, or damages, with intent fo destroy or render
useless, any rope, chain or tackle, of whatsoever material
the same is made, used in any mine or oil well, or in or
upon any inclined plane, railway or other way or other
work whatsoever, in ‘anywise belonging or apperfaining
to or connected with 6r employed in any mine or oil well,
or the working or business thereof.

18, D. Art. 2830 (), (). .
2H. 8. Coc 1688, 0, 81 24 & 25 Viet, o, 97, 9, 29,
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VARTIOLE 574.

INJURIES TO SEA AND RIVER BANKS, AND TO WORKS ON
: RIVERS, CANALE, ETC.

*Every onc is guilty of felony, and liable to imprison-
ment for lite, who, unlawfully and malicionsly,

{a.) breaks down or cuts down, or otherwise damages
or destroys, any sea bank, sea wall, dyke or aboiteau, or
the bank, dam or wall of or belonging to any river, canal,
drain, reservoir, pool or marsh, whereby any land or
building is, or is in danger of being, overflowed or
damaged ; or

(b.) throws, breaks or cuts down, levels, undermines or
otherwise destroys, any quay, wharf, jetty, lock, sluice,
floodgate, weir, tunnel, towing-path, drain, water-course
or other work belonging to any port, harbor, dock or
reservoir, or on or belonging to any navigable water or
canal, or any dam or structure erected to create or utilize

any hydraulic power, or any embankment for the support
thereof.

*ARTICLE 575,
OTHER INJURIES TO WORKS ON RIVERS AND CANALS.

‘Every one is guilty of felony, and liable to seven
years’ imprisonment, who, unlawfully and maliciously,
{¢.) cuts off, draws up or removes any piles, stone or
other materials fixed in the gronnd and used for secur-
ing any sea bhank or sea wall, or the bank, dam or wall
of any river, canal, drain, aqueduct, marsh, reservoir,
pool, port, harbor, deck, quay, wharf, jetty or lock; or
(b.) opens or draws up any floodgate or sluice, or does
18, D, Art. 377 (d), ().
R 8. 00,168, 5 325 24 & Viet, e 07, . 30, As to maliclons injuries to works helong-
ing to the Commissioners of the Harhor of Quebee, rec 22 Viet, (P.0U) e, 32, & 22,

38, 1 Arxt, 350 (e}, (£,
fR.B8, C, 0. 168, =, 3%; 24 & 25 Viet. e. 07,5 3L
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any other injury or mischief to any navigable riyer or
canal, with intent, and so as thereby, to obstruct or pre-
vent the carrying on, completing or maintaining the
navigation thereof.

YAnTion®e 576,
INJURIES TO BRIDGES, YTADUCTS AND TOLT-BARA,

?Livery one is guiliy of felony, and liable to Imprison-
ment for life, who unlawfully and maliciously pulls or
throws down, or in anywise destroys any bridge, whether
over any stream of wuter or not, or any viaduct er ague-
duct, over or under which bridge, viaduwet or aqueduct
any highway, railway or canal passes, or does any injury
with intent and so as thereby to render such bridge,
viaduct or aqueduct, or the highway, railway or canal
passing over or under the same, or any part thereof,
dangerous or iimpassable.

ARTICLE 57%.

INJURIES To RAFTS OF TIMBER AND WORKS USED FOR
THE TRANBMIZSION TIUEREGI,

*livery one is guilty of a misdemecanor, and Iiable to a
fine or to two years’ imprisoninent or to hoth, who unlave-
fully and maliciously,

(¢.) breaks, injurcs, cuts, loosens, removes or destroys,
in whole or in part, any dam, pier, slide, boom or other
such work, or any chain or other fastening attached
thereto. or any raft, cfib of timber or saw-logs ; or

(b.) impedes or blocks up any channel or passage in-
tended for the transmission of timber.

18, D. Art. 77 (/).
*R. 8. 0 c. 168, 8 35; 24 & 25 Viet, e. 97, & 33,

YRLE. O e 188, 8. 54, As to unluwfully setting timber adrift, see B, & O, e, 103, 3. 41,
(FPhe Chllers’ deth,
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ARTICLE 478.

PREVENTING THE SAVING OF WRECKED VESSELS
OR WRECK. ‘

! Every one is guilty of fclony, and liable to seven years’
imprisonment, who prevents or impedes or endeavors to
prevent or impede

(¢.) the saving of any vessel that is wrecked, stranded,
abandoned or in distress; or

{b.) any person in his endeavor to save such vessel.

Every one who prevonts or impedes, or endeavors to
prevent or impede, the saving of any wreck, is guilty
of a misdemeanor and liable on conviction on indictment
to two years’ imprisonment, and on summary convietion
before two justices of the peace to a fine of four hundred
dollars or six months’ imprisonment.

*ARTICLE 579.
INJURIES TO FISH PONDS,

* Bvery one is guilty of a misdemeanor, and liable to
seven years’ lmprisonment, who unlawfully and malici-
ously,

{a.) cuts through, breaks down, or otherwise destroys
the dam, flood-gate or sluice of any fish-pond, or of any.
water which is private property, or in which there is any
private right of fishery, with intent thereby to talke or des-
troy any of the fish in such pond or wator, or so as there-
by to eause the loss or destruction of any of the {ish ; or

() puts any lime or other noxious material in any such
pond or water, with intent thereby to destroy any of the
fish that are then oizthat may thercafter be put therein ;
or

R. 8. €. 81, s, 38 (%), & 37 ().
8. Dy Art, 380 (a3, (R, Le).

R.S. 0.0 108, 5 34: 24 & 25Vict. e, 07, 5. 82. A4 to ihrowing lime, chemical sub-
stance or polsonous matter, d&e., or mill rubbiah inte-waters frequented by fish, see B8 C
c. 95, 5. 15 ; and s to injurics to placea set npurt for the propogution of fish, see Id. & 2L

1
o
H3
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{c.) cuts through, breaks down or otherwise destroys
the dam or floodgate of any mill-pond, reservoir or
pool.

VARTICLE 580.

INJURIES TO RAILWAYS AND RAILWAY PROPERTY WITIH
INTENT, ETC.

* Every one is guilty of a felony, and liable to imprison-
ment for life, who unlawfully and maliciously, and
with intenf to obstruct, endangor, upset, overthrow,
injure or destroy any engine, tender, carriage, truck or
vehicle, on any railway, or any property passing over or
along any railway,

(a.) puts, places, casts or throws any wood, stone or
other matter or thing upon or across any railway ; or

{b.) breaks, takes up, removes, displaces, injures or
destroys any rail, railway switch, sleeper, bridge, fence or
other matter or thing, or any portion thereof, belonging to
any railway ; or

(c.) turas, moves or diverts any point or other machinery
belonging to any railway ; or

(d.} makes or shows, hides or removes any signal or
light upon or near any railway ; or o

(e.) does or causes to be done, any other matter or
thing.

ARrTIcLE 581,

INJURIES TO RAILWAYS AND RAILWAY PRODERTY.

*Every one is guilty of a misdemeanor, and liable to

18, D. ARt (A).

RS O, 168,437 24 & 25 Viet. . 07, 5 35,

Provisions slinilat to thoao eontained in Arts. 589, 581, oceur in The Ruilrewy Aot of the
Provinee of Cabada (. 5. C. ¢ 66} nod the nmendments thereto, See su. 84, 85, 152, 158,
154 and 23 Viet, (P (1), ¢, 29, 5. 6. '

Ap to violation of railway regalations by officers and scrvanta of the railwas, see Art.
158 nato,

2R, 5. C. 0188, &, 38,
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five years’ imprisonment, who unlawfully and mali-
ciously

{a.} breaks, throws down, injures or destroys, or does
.any other hurt or mischief to ;

{h.} obstructs or interrupts the free use of ; or

{(c.) obstructs, hinders or prevents the carrying on, com-
pleting, supporting or maintaining of

any railway or any part thereof, or any building, struc-
ture, station, depot, wharf, vessel, fixture, bridge, fence,
engine, tender, carriage, truck, vchicle, machinery or
other work, device, matter or thing of such railway, or
appertaining thereto or connected therewith.

LARTICLE 582,
OBSTRUCTING RATLWAYS.

*Lvery one is guilty of a misdemeanor, and liable to
two years’ imprisonment, who, by any means, or in any
manner or way whatsoever, or by any wilful omission or
neglect, obstructs or interrupts, or causes to be obstructed
or interrupted, or aids or assists in obstructing or inter-
rupting, the free use of any railway or any part thereof,
or any building, structure, station, depot, wharf, vessel,
fixture, bridge, fence, engine, tender, carriage, truck,
vehicle, machinery or other work, device, matter or thing
of such railway, or appertaining thereto, or connected
therewith.

TE D Art. 383 (B

2R, 8, O . 168, 8. 39 24 & 23 Viet. e. 97, % 35, [Changinga signal 3o ns to eanss & train
to zo ¢lower than it otherwise would is an obstracting: £, v. Hadield. L. R, 1 Q. C. B,
2531 so I= stretehing vut the arms as wosignul; Kov, Hoedy, Lo R 10O CO RO 278, A rafls
way not opened For public traffic may he obstrueted : &. v, Brodford, Bell, C O 260 A,
without the consent of the railwey eompany, (akes a trolley or hand-ear, place it on the
traclk and with it runs upon the railway for several miles, at a time when ordinarily no
truin is ranning theresn. A obstruets the free nse of the reilwey ; E. v. Brownefl, 20
N.B. R. b7,
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ARTICLE 585,
INJURIES TO PACKAGES IN THE CUSTODY OF RAILWATE.

' Every one is gnilty of a misdemeanor, and liable, on
swmmary conviction, to a penalty not exceeding twenty
dollars over and above the value of the goods or ligquors
so taken or destroyed, or to imprisonment (with or with-
out hard labor)? for a term not exceeding one month, or
to both, who

(@) bores, pierces, cuts, opens or otherwise injures any
cask, box or package, which contaius wine, spirits or
other liguors, or any case, box, sack, wrapper, package or
roll of goods, in, on or about any car, waggon, boat, vessel,
warehouse, station house, wharf, quay or premises of, or
which belong to, any Government railway, or any rail-
way company, with intent feloniously to steal or other-
wise unlawfully to obtain or to injure the contents, or
any part thereof; or

(6.) nnlawfully drinks or willully spills or allows to
run to waste any such liquors, or any part thereof.

" ARTICLE 584.
INJURIES TO ELECTRIC TELEGRAPHS, ETC.

‘Every one is guilty of a misdemeanor, and lable to
imprisonment for any term less than two years, who
unlawfully and maliciously

(a) cuts, breaks, throws down, destroys, Injures or
Temoves any battery, machinery, wire, cable, post or
other matter or thing whatsoever, being part of or being
used or employed in or about any electric ov magnetic

'R. 5. C. e 38, = 682; 81 Viet, (Duye. B9, 0, 07,

# The words in brackets do not veeur in & 8. €. ¢, 48, s. 62,

R D, Art. 385 () (R

RS, Coe. 168, 5,40 22 & 25 Viet, o, 07, 8. 8T, As to malicious injuries bo submarine

cables, see 51 Viet. (Dh} e, 31, &, 4
21
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telegraph, electric light, telephone or fire alaym, or in the
working thereof, or for the transmission of electricity for
other lawful purposes ; or

{0.) prevents or obstructs, in any manner whatsoever,
the sending, conveyance or delivery ol any communica-
tion by any such telegraph, telephone or fire alarm, or
the transmission of electricity for any such electric light
or {for any such purpose as aforesaid.

'Every onc who unlawfully and maliciously, by any
overt act, attempts to commit any such offence is liable,
on summary conviction, to a penalty not exceeding fifty
dollars, or to three months’ imprisonment, with or with-
out hard labor.

ARTIicLE 585,

INJTURIES TO MAILABLE MATTER—POST LETTER DBAGS—
LETTEE BOXES, ETC.—BGOKS OF ACCOUNT—
OBSTRUCTING MAILS.

Lvery one is guilty of a misdemeanor, and liable to five
years' imprisonment, * who
{a.) * wilfully and maliciously destroys, damages, de-
tains or delays any parcel sent by parcel post, any packet
or package of patterns or samples of merchandise or
goods, or of seeds, euttings, bulbs, roots, seions or grafis,
or any printed vote or proceeding, newspaper, printed
paper or book or other mailable matter, not being a post
Jetter, sent by mail; or
(b.) * cuts, tears, rips or wilfully damages or destroys
any post letter bag; or '
{c.) *wilfully or maliciously injures or destroys any
1R, 8. C. 0. 163, 5. 41; 24 & 25 Viet. 0. 97, &, 3.
2AN. 1T,
YR8, Coe. 8% 8. 8, Bee wlso s 97 s to drunkenness and negligenee on the part of
mail earriers; & 8 aa to toll-keopor refusing to allow mail to pass; and 5. 99 aa to ferry-
man refusing to earry over a mail at bis ferry, The offences are misdetneanors.

*Td. a, 96,
6 Td. a. 107,
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street letter box, pillar box or other receptacle established
by authority of the Postmaster-General for the deposit of
letters or other mailable matter; or

(d.} * being a postmaster, wilfully destroys, mutilates or
obliterates any book containing or which ought to con-
tain the record or account of the money orders issued or
paid, or of the registered letters or other business of his
office; or .

(e.) *abandons, or obstructs or wilfully delays the pass-
ing or progress of any mail, or any car, train, locomotive
engine, tender, carriage, vessel, horse or animal employed
in conveying any mail on any railway, public highway,
river, canhal or water communication.,

*ARTICLE 588,
INJURIES TO CATTLE,

*Every one is guilty of felony, and liable to fourteen
years’ imprisonment, who unlawfully and malicionsly
kills, maims, wounds, poisons or injures any cattle.

ArricLe 587
ATTEMPTING TO INJURE CATTLE,

*Every one is guilty of a misdemeanor, and liable to a
fine or imprisonment,”® or both, in the discretion of the
court, who unlawiully and maliciously attempts to Kkill,

IR 8. e 85w, 101,

21d. e. 95,

#3, D, Art. 375 (7).

*R. 8, C. e, 168, &, 435 24 & 25 Viet. e. 97, 5. 40,

LAn injury inflieted by the hand may be n wound: . v. Bulfoet,I. K. 1. C. C. . 115,
On repealed statutes to the same effvet, see A, v. Chwens, 1 Moo, 205, and K. v. Bughes, 2
C. & P. 420, in which Parke, K. said scttiog a dog at an animal wheraby it was hitten
waE not w maiming or woumling.] As to maliciously cutting off the hair of the manos
and tails of horses ses f. v. Swmeth, 1G. & €, 20, decided under R-5. 5, 5., 3rd 2. ¢. 189,
B 22,1 provision similarto K. 8. Q. ¢, 168, s. 58 Art, 602

R 8, Gl 188, 5 41,

“Five years ; Art, 17,

2H2
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maim, wound, poison or injure any cattle, or unlawfully
and maliciously places poison in such a position as to be
easily partaken of by any catile.

ARTICLE 588,
INJURIES TO OTHER ANIMALS.

?Every one is guilty of a misdemeanor, and liable, on
sammary conviction, to a penalty not exceeding one
hundred dollars, over and above the amount of injury
done, or to three months' imprisonment with or without
hard labor, who unlawfully and malicicusly kills, maims,
wounds, poisons or injures any dog, bird, beast, or other
animal, not being cattle, but being either the subject of
larceny at common law, or being ordinarily kept in a state
of confinement, or kept for any domoestic purpose, or pur-
pose of lawful profit or advantage or science.

Every one who, having been convicted of any such .
offence, afterwards commits any such offence, is guilty of
a misdemeanor, and liable to affine or imprisonment, * or
both, in the discretion of the court.

Y ARTIOLE 589.
THREATH TO INJURE CATTLE.

*Every one is guilty of felony, and liable to ten years'
imprisonment, who sends, delivers or utters, or direetly
or indirectly causes to be received, knowing the contents
thereof, any letter or writing threatening to kill, maim,
wound, poison, or injure any cattle.

18, D. Are. %83 ().
RS, O, ¢, 168, o, 45; 24 & 25 Viet. e. 97, 5. 41,
#Five yeurs ; Art. 17,

48, D, Art. 870.
8 R. 8. C. c. 173 = B; 24 & 26 Viet, o. 07z 5.



U ARTICLE 500,

INJURIES TO HOP-BINDS AND GRAPE VINES.

* Bvery one is guilty of felony, and liable to fourteen
years’ imprisonment, wheo, unlawfully and maliciously,
cuts or otherwise destroys any hop-binds growing on
poles in any plantation of hops, or any grape vines grow-
ing in'any vineyard.

Y AnTIcLE 501,

INJTRIES TO TREEE, ETC., GROWING IN CERTAIN PLACES.

Every one is gnilty of felony, and liable to three years’
imprisonment, who, unlawiully and maliciously, cuts,
breaks, barks, roots up or otherwiso destroys or damages
the whole or any part of any tree, sapling or shrub, or
any underwood growing

(@) *in any park, pleasure ground, garden, orchard or
avenue, or in any ground adjoining or belonging to any
dwelling-house, if the amount of the injury done exceeds
the sum of five dollars; or

() in any public sireet or place or elsewhere than in
any park, pleasure ground, garden, orchard or avenue, or
in any ground adjoining or belonging to any dwelling-
house, if the amount of mjury done exceeds the sum of
twenty dollars, '

LE D. Art. 378 (7).

*B. 8.0, 0. 168, 5 91; 24 & 25 Viek. c. 07, . 1,

48, D, Art, p81 {re).

*R.8.C.oe 188, 5 220 2 & 23 Viet, o 9%, 5. 20, As to willal injurics to trees growing
in reserves ox forest parka in the Rooky Mountains, se¢ R. 8. O, . 54, 5. 75.

YR8, O e. 168, 5. 23 24 & 25 Viet. o 97, 5 21,

[These sums are cxelusivo of comscquential damage. A did injury to the amount of
£1 to o bedge which it would cost £4 Tds. bd. to repluce. This is injury to tho amount of

2L, not to the amount of £5 14a, 8d.; &, +. Whitemun, Dear. 353 (upon 7 & § Geo. 4,
. 30 8, 19),]
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"ArTICLE 592.
INTURIES TO TREES, ETC., WHERESOEVER GROWING,

?Every one is guilty of a misdemeanor, and liable, on
summary conviction, to a penalty not exceeding five
dollars over and above the amount of the injury done, or
to one month’s imprisonment, with or without hard labor,
who unlawfully and maliciously cuts, breaks, barks, roots '
up or otherwise destroys or damages the whole or any
part of any tree, sapling or shrub, or any underwood,
wheresoever the same is growing, the injury done being
to the amount of twenty-five cents, at the least :

Every one who, having been convicted of any such
offence,* afterwards commits any such offence, is liable, on
summary conviction, to a penalty not cxceeding twenty
dollars over and above the amount of the injury done, or
to three months’ imprisonment with hard labor:

Every one who, having been twice coavicted of any
such offence, afterwards commits any such offence, is
guilty of a misdemeanor, and liablc to imprisonment for
any term less than two years.

' ARTICLE 593,

INJURIES TO VEGETABLE PRODUCTIONS GROWING IN
GARDENS, ETC.

» Every one is gnilty ol a misdemeanor and liable, on
summary conviction, to a penalty not exceeding twenty
dollars over and above the amount of the injury done, or
to three months’ imprisonment, with or without hard
labor, who unlawfully and maliciously destroys, or
damages with intent to desiroy, any plant, root, fruit or

38.D. Art. 383 (),
IR, & C.c. 168, a 24; 24 & 25 Viet. ¢. 97, 5 22,
3¢ gither against this or any other aet or law.”

¢ 8. D, Art, 583 (el
SR8 C.o 168, 5. 25 24 & 23 Viet. . 97, 2. 28,
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vegetable production, growing in any garden, orchard,
nursery ground, house, hot-house, green-house or conser-
vatory : '
Every one who, having heen convieted of any such
offence, ' afterwards commits any such offence, is guilty
of felony, and liable to two years’ Imprisonment

*ARTICLE 594,
INJURIES TO CULTIVATED ROOTS AND PLANTS GROWING
' ELSEWHERE.

* Every one is guilty of a misdemeanor and liable, on
Summaty conviction, to a penalty not exceeding five
dollars over and above the amount of the injury done, or
to one month’s imprisonment, with or without hard labor,
and in default of payment of such penalty and costs, if
any, to imprisonment for any term not exceeding one
month, who unlawfully and maliciously destroys, or
damages with intent to destroy, any cultivated root or
plant used for the food of man or beast, or for medicine,
or for distilling, or for dyeing, or for or in the course of
any manufacture, and growing in any land, open or
inclosed, not being a garden, orchard or nursery ground :

Every one who, having been convicted of any such
offence, ' afterwards commits any such offence, is liable
on summary cenviction, to three months’ imprisonment
with hard labor.

ARTICLE 595,

INJURIES 70 LAND MARKS INDICATING MUNICIPAT,
DIVISIONS,

* Every one is guilty of felony, and liable to seven years’

' either agninst this or any other Aet or law.”

*8.D. Art. 283 ().

B, 8. O, ¢, 168, 5. 26 24 & 25 Vigt. o, 97, 5. 24, A, with the parmission of his brother,
8 squatter on the lot, cuts firewood thereon, A, thero heing no malice, is not within the
statute i Fumieiz v. Hofl, 13Q, L, R, 23,

R.B.C. e, 168, 5 56, Scealso R, & O, e. 54,8 158, a8 to injuries to land marks placed
thereunder, or under the authority of tha Governor-in-Couneil, or indieating Lownship
gections or other lewa] aub-divisions in Manitoba or the Territories.



472 . A DIGEST OF

imprisonment, who knowingly and wilfully pulls down,
defaces, alters or removes any mound, land mark, post or
monuinent lawfully erected, planted or placed to mark or
determine the boundaries of any Province, county, city,
town, township, parish or other municipal division.

ARTICLE 596.
INJURIE® TO OTHER LAND MARKS.

' Every one who knowingly and wilfully defaces, alters
or removes any mound, land mark, post or monument
- lawfully placed by any land surveyor to mark any limit,
boundary or angle of any concession, range, lot or parcel
of land, is guilty of a misdemeanor, and lable to a fine
not exceeding one hundred dollars, or to three months’
imprisonment, or to both. It is not an offence for any
land surveyor in his operations to take up such posts or
other boundary marks when necessary, if he carefully
replaces them as they were before.

: ARTICLE 597.
INJURIER TO FENCES, ETC.

% Bvery one is guilty of a misdemeanor, and liable, on
summary conviction, to a penalty not exceeding five
dollars over and above the amount of the injury done,
who unlawfully and maliciously cuts, breaks, throws
down, or in anywisc destroys any fence of any descrip-
tion whatsoever, or any wall, stile or gate, or any part
thereof, respectively :

Iivery one who, having been convicted of any such
offence, * afterwards commits any such offence, is liable,

1R, & C.o, 168, 5. 57, The land marks must have been Iawfully vlaced ; R v, Awatin,
110. L R. 6.
¥ 8, D, Art. 383 {2,

TR S C.oo 168, 8, 27 24 & 20 Viet. 0. 97 2. 25,
i 'Taither against this or any ather Act or law.””
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on summary conviction, to three months’ imprisonment

with hard labor.

LARTIOLE H9R8.
INJURIES TO TURNPIKE GATES, TOLL-BARS, ETC.

? Every one is guilty of a misdemeanor, and liable to fine
or imprisonment, or both, in the discretion of the court,
who unlawfully and maliciously throws down, levels or
otherwise destroys, in whole or in part,

{(¢) any turnpike gate or toll-bar, or any wall, chain,
rail, post, bar or other fence belonging to any turnpike
gate or toll-bar, or set up or erected to prevent passen-
gers passing by without paying any toll directed to be
paid by any Act or law relating thereto ; or

{b.) any house, building or weighing engine erccted for
the better collection, ascertainment or security of any
such toll. :

* ARTICLE 509,
INJURIES TO WORKS OF ART.

* Every one is guilty of a misdemeanor, and liable to
one year's imprisorment who unlawfully and maliciously
destroys or damages

(¢.) any book, manuscript, picture, print, statue, bust
or vase, or any other article or thing kept for the purposes
of art, science or Jiterature, or as an object of curiosity, in
any musenm, gallery, cabinet, library or other depository,
which musenm, gallery, cabinet, library or other de-
pository is, either at all times or {rom time to time, open
for the admission of the public or of any counsiderable
number of persons to view the same, either by the per-

VR DL AR BB (A

2R, M0 e 108, 5 30; 24 & 25 Viet. e, 97, = 24,

88, 1. Art. 383 ().

4RBCe 168, v, 42; 24 & 25 Viet, 0. 07, 5, 30,
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mission of the proprietor thereof, or by the payment of
money belore entering the same; or

{.} .any picture, statue, monument or other memorial
of the dead, painted glass or other monument or work of
art in any church, chapel, meeting-house or other place
of divine worship, or in any building belonging to Her
Majesty, or to any county, riding, city, town, village,
parish or place, or to any university, or college or hall of
any university, or in any street; square, churchyard,
burial ground, public garden or ground ; or

{c.) any statue or monument exposed to public view, or
any ornament, railing or fence, surrounding such statue
or monumenti, or any fountain, lamp, post or other thing
of metal, glass, wood or other material, in any street,
square or othor public place.

ARTICLE 600.
INJURLES TO POLL BOOKS, ETC.

' Every one is guilty of felony, and liable to a fine in
the discretion of the court, or to scven years’ imprison-
ment, or to both, who nnlawfully and maliciously

(a.) destroys, injures or obliterates, or causes to be wil-
tully or maliciously destroyed, injured or obliterated ; or

{b.) makes or causes to be made any erasure, addition
of names or interlineation of names in or upon; or

(¢.) aids, consents or assists in so destroying, injuring
or obliterating, or in making any erasure, addition of
names or interlineation of names in or upon

any writ of election, or any return to a writ of election
or any indenture, poll-book, voters’ list, certificate,
afidavit or report, or any document or paper made, pre-
pared or drawn out according to any law in regard to
dominion,* provincial, municipal or civic elections.

PR, 8.0, e 168, 5, 55,

R. 8 C. oo ¥, 5,102, Tha langunge of thiz seetion 12 not verbatim the zame as that of
E. 8. C. ¢. 188, = 55, but they ure substaniially the sume,
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' ATTICLE 601.
INJURIES TO BUILDINGS BY TENANTS,

* Every one is guilty of a misdemeanor® who, being
possessed of any dwelling-house or other building, or
part of any dwelling-house or other building, held for
any term of years or other less term, or at will, or held
over after the termination of any tenancy, unlawinlly
and maliciously

(a.) pulls down or demolishes, or begins to pull down
or demolish the same or any part thereof; or

{(6.) pulls down or severs from the freehold any fixture
fixed in or to such dwelling-house or building, or part of
such dwelling-house or building.

* ARTICLE 602,
INJURIES NOT BEFORE PROVIDED FOR.

* Every one is guilty ol a misdemeanocr, and liable to
five years’ imprisonment, who unlawfnlly and malicious-
ly commits any damage, injury or spoil to or upon any
real or personal property whatscever, either of a public
or & private mature, for which no punishment is ® other-
wise provided, the damage, injury or spoil being to an
amount exceeding twenty dollars.

 ArRTIiCLE 603,
OTHER INJURIES KOT OTHERWISE PROVIDED FOR.

¢ Every one who unlawfully and maliciously commits

LR, D Art, 8384 {d

2R, 8. C.c. 108,5 15; 21 & 25 Viet. e. 97, 5. 18,

3 And liable to five years’ imprizonment ; Art. 17,
+B. D Art, 383 ()

b H. 5. C.o 108, 5.58; 20 & 23 Viet. o /9, 5. 51,

1% hereinbefore provided.”

TR, DN Art, 383 ().

SR.S.Cloo 168, 8 505 24 & 25 Viet, o 57, ¢, 52,
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any damage, imjury or spoil to or upon any 'real or
personal property whatsoever (including trees, saplings,
shrubs and underwood) either of a public or private
nature, for which no punishment is ® otherwise pro-
vided, is liable, on summary conviction, to a penalty not
exceeding twenty dollars, and such further sum, not
exceeding twenty dollars, as appears to the justice to be
a reasonable compensation for the damage, injury or spoil
so committed,—which last mentioned sum of money
shall, in the case of private property, be paid to the per-
son aggrieved ; and if such sums of money, together
with the costs, if ordered, are not paid, either immediate-
ly after the convietion, or within such period as the
justice shall, at the time of the conviction, appoint, the
justice may cause the offender to be imprisoned for any
term not exceeding two months, with or without hard
labor.

Nothing herein extends to

{2.) any case where the person acted under a [air and
yeasonable suppesition that he had a right to do the act
complained of; or

(6.} any trespass, not being wilful and maliclons, com-
mitted in hunting or fishing, or in the pursnit of game.”

U{These words de not inelude su ineorporeal vight, such as the right Lo depastura

cows an & moor: Lewce v. Sitiingham, T, R. 8, . B. D. 2831 A pegson who gathers
mushirnems growiog io their nutaral state in a fieldy dving no olher damage or injary
does not therely *' wilfally or malicionsly " eommuit damage, injury or spoil to or upon
real or persounl property within the meaning of 22 & 25 Viel. e, 97,5 521 Gardaer v,
Manshridge, T T. 1043. . D. 217. 'The case would be even clearor under It, 8. 0. c. 165
5. 50, where the nuoalifving words are ““ anluwfully and malicivn:zly.” One who cuts
off & poriion of his neighburs's iress Lo protec: his own property from the nuisance
ennsedd by hoys throwing stones ab the blossoms ou sueh trees, and to sceure the eatrance
of airaad light to hiz own dwelling, cannot be suid to be acting under a fair and roason
ahble aupposicion that he has a right to do the acts comptained of ; Humalton v, Houe 16
Cox, C. (L 437, Seo 1. 8. C. c. 43, 82, 24, 25,7 (ns enueted In 30 & 81 Viet, (D) o. 39, as.
8, 4) wnd 82; 97 & 28 Viet, (P.CL) c. 69 ns o trespasses committed upon Indian lands.
Alao R, 8 (L a. 54, 8, T, ng to trezpazges upot Dominion lands,

' hersinhefore provided.”
+ But every sueh treepass shull be punishable usif T 3. C. e. 168 hud not baen passed.
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CIIAPTER XLIX.
CRUELTY 70 ANIMALS.
ARTICLE 604.
CRUELTY TO ANIMALS,

' EVERY one is guilty of a misdemeanor, and liable, on
conviction before two justices of the peace, to a penalty
not exceeding fifty dollars, or to imprisonment for any
term not exceeding three months, with or without hard
labor, or to hoth, who,

{@.} wantonly, cruelly or unnecessarily beats, binds,
ill-treats, abuses, overdrives or tortures any cattle,
poultry, dog, domestic animal or bird ; or

(6.} while driving any cattle or other animal is, by
negligence or ill-usage in the driving thereof, the means
whereby any mischief, damage or injury is done by any
such cattle or other animal ; or

{¢.} in any manner, encourages, aids or assiets at the
fighting or baiting of any bull, bear, badger, dog, cock, or
other kind of animal, whethor of domestic or wild nature.

ARTICLE 605,
KEEPING (OCK-PIT.

?Every one is gnilty of a misdemeanor, and liable, on

YT B Coe 172, 5, 2; 12 & 13 Viet, e 92, 88, 2, 3. The wonls “*wantonly ™ and
“ goneccesarily” do not oceur in the latter statute ; the word * wantonly” was, however,
nsed in the earlier Euglish Btatute 5 & 6 W, 4, ¢, 58, 5. 2 The entting of the eombs of
soeks to fit them for fishting or winning prizes at exhibitions Is within the statate:
Murphy v. Monning L, B, 2 Bx. I, 807, S0, also, is the dishorning of enitle ; Furd v.
Wiley, L. R, 28 Q. B. D. 208 but the spaying of sows i not ; Lewds v. Fermor, L. R 15 @,
B. D, 532, See, however, the remark: of Hawkins, J., in Ford v, Wilsy. The good to be
attained must be rersonably proportiomete to the sufforing eansed.

Mo prosecution for any offence defined in Articles 0 and 605 shall be commencod
exeept within three months next after the aommission of the offence : B, 8. . 0. 172, = 8.

2R B G oo 172,83,
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summary conviction before two justices of the peace, to a
penalty not exceeding fifty dellars, or to imprisonment for
any term not exceeding three months, with or without
~ hard labor, or to both, who builds, makes, maintains or
keeps a cock-pit on premises belonging to or occupied by
him, or allows a cock-pit to be built, made, maintained or
kept on premiscs belonging to or occupied by him.

All cocks found in any such cock-pit, or on the premises
wherein such cock-pit is, shall be conliscated and sold for
the benefit of the municipality in which such cock-pit is
sitnated. :

ARTICLE 6086,

THE CONYEYANCE OF CATTLE.

' No railway company within Canada, whose railway
forms any part of a line of road over which cattle are con-
veyed from one Province to another Province, or from the
United States to or through any Province, or from any
part of a province to another part of the same, or owner
or master of any vessel carrying or transporting catile,
from one Irovince to another Province, or within any
Province, or from the United States through or to any
Province, shall confine the same in any car, or vessel of
any descripfion, for a longer period than twenty-eight
consecutive hours, without unlading * the same for rest,
water and feeding for a period of at least five consecutive

LR, S, Coe 172, 54 8,10

#0attlo 20 unloaded shall be properly fod and watered during sueh rest by the ownar or
porson having tha custody thereof, or in ense of his default in so deing, then by the rail-
WL¥ EOImpAny; or owner or master of the vessel transporting the same, at the expense of
thi: owner ¢r person in eustody thereof: and sueh company, owner or maszter shall, in
sach case, have a lien apon such eattle for feal, enre and eostods Turnished, and shail
not be liable for any detention of such cuttle: R, 8, C, e, 172, 2,0,

Where eattle are unloden from cars for the purposs of receiving food, water and rest,
the riilway eompany then having charge of the ears inwhich they havo beon trans-
ported shally exeept during 8 puriod of frost, clear the fluors of snch ears, and litter the
same properly with eloan suwdust or sund Lefore relondiog them with Live stock ; B, 8,0
e 172, a. 1.

The proceeding for recovery of any peaalty, under Articles 606 and ©07, must ba com-
meneed within one mouth afier the eommnision of the offence ; R, 8, O o, 172, 5,13,
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hours, unless prevented [rom so unlading and furnishing
water and food by storm or other unavoidable cause, or
by necessary delay or detention in the crossing of trains.

In reckoning the period of confinement, the time dur-
g which the cattle have been confined without such
rest and without the furnishing of food and water, on any
connecting railways or vessels from which they are re-
ceived, whether in the United States or in Canada, shall
be included.

The foregoing provisions as to cattle being unladen
shall not apply when cattle ave carried in any car or
vessel in which they have proper space and opportunity
for rest and proper food and water,

Every railway company, owner or master of a vessel,
having cattle in transit, as aforesaid, who knowingly and
wilfully fails to comply with the foregoing provisions, is
liable for every snch failure 1o a penalty not exceeding
one hundred dollars.

ARTICLE 60%.

SEARCH OF PREMISES—PENALTY FOR REFUSING ADMIS-
SION TO PEACE OFFICER.

' Every peace officer and constable may, at all times,
enter any premises where he has reasonable grounds for
supposing that any car, truck or vehicle, in respect
whercof any company or person has failed to comply with
the provisions of Article 606, or of the note thereto, is to
be found, or enter on board any vessel in respect whereof
he has reasonable grounds for supposing that any com-
pany or person has, on any occasion, so failed ;

Lvery one who refuses admission to such peace officer
or constable, is liable, on summary conviction, to a pen-
alty not exceeding twenty dollars and not less than five
dollars, and costs, and in defanlt of payment, fo imprison-
ment for any term not exceeding thirty days.

TR.8.C o 172,812
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CHAPTER L.

CFFENCES CONNECTED WITH TRADE AND BREACHES OF
CONTRACT.

' ArTicLE 608,
CONSPIRACIES IN RESTRAINT OF TRADE.

[* A CONSPIRACY in restraint of trade is an agreement
between two or more persons to do or procure to be done
any unlawful act in restraint of trade.

Tilustration.

*The defendants, a body of shipowners, agveed that if persons in a
cortain trado would deal exclusively with them, such persons should
have certain advantages at their hands; and that if they dealt with any
other shipowner, to bowever small an extent, they should lose all the
advantages which otherwise ‘they wounld derive from dealing with the
defendants., FPlaintiffa (also shipowners) alleged that thiz was done for
the purpose of injuring them by driving them out of the trade. Defend-
ants said it was done for the profection of their own trade, and it was
held that the question wonld be which of these views was in fact true.

* ARTICLE 6090,

WHAT ACTS DONTE IN RESTRAINT OF TRADE ARE NOT
UNLAWEFUL.

"The purposes of a trade union are mnot, by reason
merely that they are im restraint of trade, unlawful
within the meaning of Article 608], but they may be
unlawful within the meaning of Article 610. ¢

18, I, Art, 390,

% [3 Hist. Or. Law, 202-227, .

¥ Mogul Steamehip Company v, MeGregor, Lo R, 15 Q. B, D, 478, The law of sonspirocy
waz much dizcussed 1o this ease, which was an interiocutory application for an interim
injunntion,]

+B.Tn Art. 301,

DR, 8. Coea 181, 5 225 34 & 35 Viet, e, 31, 8. 2,

652 Viet, (D)o, 41, 5 6.
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'No act done for the purposes of a trade combination
is unlawful unless such act is an offence punishable by
statute,

The expression “trade combination ” means any com-
bination between masters or workmen or other persons
for regulating or altering the relations between any per-
sons being masters or workmen, or the conduct of any
master or workman, in or in respect of his business or
emplovment, or contract of employment or service; and
the expréssion “act” includes a default, breach or
omission.

ArTICLE 610,
COMBINATIONSE IN RESTRAINT OF TRADE.

? Bvery person who conspires, combines, agrees or
arranges with any other person, or with any railway,
steamship, steamboat ov transportation company, unlaw-
fully, -

(#.) to unduly limit the facilities for {ransporting, pro-
ducing, manufacturing, supplying, storing or dealing in
any article or commodity which may be a subject of trade
Or commerce ; or

(b} to restrain or injure trade or commerce in relation
to any such article or commedity; or

(c.) to unduly prevent, limit, or lessen the manufactnre
" or production of any such article or commodity, or to
nnreasonably enhance the price thereof; or

(d.) to unduly prevent or lessen competition in the pro-
“duction, manufacture, purchase, barter, sale, {ransporta-
tion or supply of any such article or commodity, or in the
price of Insurance upon person or property,

Is guilty of a misdemeanor and liable, on conviction,

1IR‘ 8.0, e, 173, 8. 13, Sec 88 & 29 Viet o 86, 5. 3. The defendants, members of o

trade union, eonspire to injure o non-anionist workmaa by depriving him of his employ-
ment. This iz a misdemennor, and ia not for the purposes of their trade eombination

within the statute : &, v. Gébeon 16 0. H. T04
B2 Viot. (IM) ¢, 41,8, 1.
21
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to a penalty not excceeding four thousand dollars and not
less than. two hundred dollars, or to imprisonment for
any term not exceeding two yvears; and if a corporation,
is lable on conviction to a penalty not exceeding ten
thousand dollars and not less than one thousand dollas.

"AprTioLE 611,
2 ORIMINAT, BREACHES OF CONTRACT,

" Evory one is gnilty of a misdemeanor and liable, on
indictment or on summary conviction before two justices
of the peace, to a penalty not exzceeding one hundred
dollars or to imprisonment for a term not exceeding three
months, with or without haxd labor, who

(@) wilfully and maliciously breaks any contract made
by him, knowing or having reasonable cause to believe
that the probable consequences of his so doing, either
alone or in combination with others, will be to endanger
human life, or to canse serious bodily injury, or to expose
valuable property, whether real or personal, to destrnction
or serious injury ; or

(6.} being under shy contract made by him with any
municipal corporation or authority, or with any company
bound, agreeing or assuming to supply any city or any
other place, or any part thereof, with gas or water, wil-
fully and maliciously breaks such contract, knowing or
having reasonable cause to believe that the probable
consequences of his so doing, either alone or in combina-
tion with others, will be to deprive the inhabitants of
that city or place, or part thereof, wholly or to a great
extent, of their supply of gas or water; or

(¢.) being under any contract made by him with a rail-
way company, bound, agreeing or assuming to carry Her

18, I, Art. 898 (o) and (5).

2Itis not material whether any offonce defined in ihis Article is committed from
maltca conceived ngainst the person, eovporation, suthority or eompany with whigh the
contract iz made or olherwise ; R. 2. C. ¢. 173, 5, 18 ; 88 & 39 Vict. e, 86, s, 15,

SR B C.oe 178, 8. 15 5 38 & 89 Viet. o 86, aa, 4, 5,
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Majesty's mails, or to carry passengers or freight, or with
Her Majesty, or any one on behalf of Her Majesty, in
connection with a Government railway on which Her
Majesty's mails, or passengers or freight are carried, wil-
fully and maliciously breaks such contract, knowing or
having reason to believe that the probable consequences
of his so doing, either alone or in combination with
others, will be to delay or prevent the running of any
locomotive engine, or tender, or freight or passenger train
or car, on the railway,

' Every munivipal corporation or authority or company
which, being bound, agreeing or assuming to supply any
¢ity, or any other place, or any part thereof, with pas or
water, wilfully and maliciously breaks any contract made
by such municipal corporation, authority, or company,
knowing or having reason to helieve that the probable
consequences of its so doing will be to deprive the
Inhabitants of that city or place or part thereof, wholly,
or to a greal extent, of their supply of gas or water, is
liable to a penalty not exceeding one hundred dollars.

* Every railway company which, being bound, agree-
Ing or assuming to carry Her Majesty's mails, or to carry
passengers or freight, wilfully and maliciously breaks
any contract made by such railway compauny, knowiag
or having reason to helieve that the probable consequences
of its so doing will be to delay or prevent the rnnning of
any locomotive engine or tender, or freight or passenger
train or car on the railway, is liable to a penalty not ex-
ceeding one hundred dollaxrs.

ArrioLe 612,

POSTING TUP COPIES OF PROVISIONS RESPECTING CRIMINAL
BREACHES OF CONTRACT—DEFACING BAME.

* livery such municipal corporation, authority, or com-

LR. 8. (e, 173, 5, 16,
*R.B. C.oe 178,517,
SR8, C.oe 178, 5. 10,
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pany, shall cause to be posted up at the gas works, or
water-works, or railway stations, as the case may be, be-
longing to such corporation, authority or company, a
printed copy of sections 15, 16, 17 and 18 of R. 8. C. ¢.
178, in some conspicuous place, where the same may be
conveniently read by the public; and as offen as such
copy becomes delaced, oblilerated or destroyed, shall cause
it to be renewed with all reascnable despatch :

Every such municipal corporation, anthority or com-
pany which makes default in complying with such duty
is liable to a penalty not exceeding twenty dollars for
every day during which such defanlt continues :

Every person unlawfully injuring, defacing or covering
up any such copy so posted up is liable, on summary
conviction, to a penalty not exceeding ten dollars.

P ARTICLE 618,
INTIMIDATION.

"Every one 1s guilty of a misdemeanor and liable, on
indictment or on *summary conviction before two jus-
tices of the peace, to a fine not exceeding one hundred
dollars or to imprisonment for a term not exceeding three -
months, who, wrongfully and without lawful authority,
with a view to compel any other person to abstain from
doing anything which he has a lawful right to do, ortodo
anything from which he has a lawful right to abstain ;

(z.} uses violence to such other person, or his wife or
children, or injures his property ; :

(6.} intimidates such other person, or his wite or chil

L8 D. Art. 302 {d).

R, & O. 6 178, 5. 193 38 & 30 Vict. .86, 5. 7.

8 The offender must not bo tried spmmarily if he objects to being so tried, and in thaf
onée tha justices are to denl with the case as though the offender were charged with an
indictable offence ; (R. 8. 0. ¢ 173,:2.1213). No person who is o maater, or the father,
aon ot brother of a mastar, in the purtioular businass ineident to which the offence I3 gom-

mitted ean 2ot as snch jnstioe s (R. 8, C. ¢, 178, 5, 12 (3% 'Thia samo provision is in Phe
foggele Undun Aot 3 (B 8. C. e, 151, 5, 21).
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dren, by threats of nsing violence to him, her or any of
them, or of injuring his property ;

{c.) persistently follows such other person about from
place to place ;

{d.} hides any tools, clothes or other property owned or
used by such other person, or deprives him or hinders
him in the use thereof;

(e.) follows such other person, with one or more other
persons, .in a disorderly manner, in or through any street
or road ; or

(f) besets or watches the house or other place where -
such other person resides or works, or carries on business
or happens to be,

Attending at or near or approaching to such house or
other place as aforesaid, in order merely to obtain or
communicate information, is not deemed a watching or
besetting within the meaning of this Article.

ARTicLE 614,

INTIMIDATION OF ANY PERSON TO PREVENT HIM FROM
WOREING AT ANY TRADE.

' Every one is guilty of a misdemeanor, and liable to
-imprisonment for any term less than two years, who, in
pursuance of any unlawful combination or conspiracy to
raise the rate of wages, or of any unlawful combination
or conspiracy respecting any trade, businecss or manufac-
ture, or respecting any person concerned or employed
therein, unlawfully assaults any person, or, in pursuance
of any such combination or conspirscy, uses any violence
or threat of violence to any person, with a view to hinder
him from working or being employed at such trade, busi-
ness or manufacture.

TR.E Coe 173,505 20 & 25 Viet. ¢, 100, 5, 41,
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TArTICLE 615,

INTIMIDATION OF AKY PERSON TO PREVENT HIM DEALING
IN WHEAT, ETC.—UNLAWFULLY PREVENTIKG
SEAMEN FROM WOLRKING,

Every one is guilty of a misdemeanor and liable, on
summary conviction before two justices of the peace, to
imprisonment, with hard labor, for any term not exceeding
three months, who

{a.) *beats or uses any violence or threat of violence to
any person, with intent to deter or hinder him irom buy-
ing, selling or otherwise disposing of any wheat or other
grain, flour, mesal, malt or potatoes or other produce or
goods, in any market or other place; or

(b.) beats or uses ahy such violence or threat to any
person having the charge or care of any wheat or other
grain, flour, meal, malt or potatoes, whilst on the way
to or from any city, market, town or other place, with
intent to stop the conveyance of the sameo ; or

{c.) *unlawlully and by force or threats of violence,
hinders or prevents or attempts to hinder or prevent any
seaman, stevedore, ship carpenter, ship laborer or other
person employed to work at or on board any ship or
vessel, or to do any work connected with the loading or
unloading thereof, from working at or exercising any
lawful trade, business, calling or occupation in or for
which he is so employed ; or

(d.) *beats or uses any violence to, or makes any
threat of violence against any such person, with intent to
hinder or prevent him from working at or exercising the
same, or on account of his having worked at or exercised
the same. '

18, In, Art. 251,
*R, 8, .o, 173, 5. 103 24 & 25 Viet, ¢, 100, &, 30,

3 50 & 51 Vict, (D) ¢, 49, 5. 1; 24 & 25 Viet. 0. 100, 5. 40,
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AnticLe 616.

INTIMIDATION OT ANY DPERSON TO PREVENT UIIM BIDDING
OB PUBLIC LANDS,

' Every person is guilty of a misdemeanor, and liable
to a fine not excceding four hundred dollars or to two
years’ imprisonment, or to both, who, before or at the
time of the public sale of any Indian lands, or public
lands of Canada, or of any Province of Canada, by intimi-
dation, combination or unfair management, hinders or
prevents, or attempts to hinder or prevent, any persen
from bidding upon or purchasing any lands so offered for
sale.

* AnTicne 617,

BREACHES OF EMPLOYER'S DUTY TO SEAMEN—LEAVING
SEAMEN BEHIND.

[* Every one commits a misdemeanor who

{a.) * being the master or other person belonging to any
British ® ship wrongfully forces on shore and leaves
behind, or othcrwise wilfully and wrongfully leaves
behind, in any place on shore or at sea, in or out of Her
Mujesty’s dominions, any seaman or apprentice helonging
to such ship before the completion of the voyage for
which such person was engaged, or the return of the
ghip to the United Kingdom*®; or

(8.} " who being the master of a British bhlp,

(i} discharges any scaman or apprentice in any place

1R, 8. C.e. 178, 5 14

*E.D. Art. 3,

417 & 18 Viet. e, 104 ; B. 8. Q. oo 74, By section 114 of the latter Aok it 13 provided that
offenders may be tried summarily before certain judges and magistrates thercin men-
tioned. As topunishment see Arts, 12 and 17,

+R.E. C. e T4, 5 855 17 & 18 Vier. e. 104, 5. 200,

5 Any Canudian forelgn sea-going ship ; K. 8, C, e, 74, 5. 05,

L"C:mu.rlu R. & C. e 74, & 65,

TR. 5. C. e 74, 5 665 17 & 18 Viet. e 104, 5. 207,
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sitnate *in any British possession abroad * (except the
posscssion in which he was shipped) without previonsly
obtaining the sanction in writing, endorsed on the agree-
ment of some public shipping master, or other officer duly
sanctioned by the local® government in that behalf, or (in-
the absence of any such functionary) of the chief officer
of customs resident at or near the place where the dis-
charge takes place;

(ii.) discharges any seaman or apprentice at any place
out of Her DMajesty’s dominions without previously
obtaining the sanction so endorsed as aforesaid of the
British consular officer there, or, in his absence, of two
respectable merchants resident there ;

{iit.) leaves behind any seaman or apprentice at any

place situate' in any British possession abroad?on any
ground. whatever, without previously obtaining a certifi-
cate in writing so cndorsed as aforesaid, from such officer
or person as aforesaid, stating the fact and the cause
thereof, whether such cause be unfitness or inability to
proceed to sea, or desertion or disappearance;
" (iv.) leaves hechind any seaman or apprentice at any
place out of Her Majesty’s dominions, on shore or at sea,
on any ground whatever without previously obtaining
the certificate endorsed in manner and to the effect lagt
aforesaid, of the Dritish consular oflicer there, or in his
absence, of two respectable merchants, if there are any
such at or near the place where the ship then is.

1 The said functionaries must, and the said merchants
may, examine into the grounds of such proposed dis-
charge, or into the allegation of such unfitness, inability,
descrtion or disappearance as aforesaid in a summary
way, and may for that purpose, if they think fit so to do,
administer oaths, and may either grant or refnse such
sanction or certificate as appears to them to he just.

1 In the United Kingdom or ; . 8. C. ¢ 74, », 66,

2 {Jther than Canadn ; B, 8. C. e. T4, s 06,

#The word ** loeal " iv onitted in the Canadian Act, B. S. C. e, T4, 2, 66,
417 & 18 Viet. e. 104, 5, 207,
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" [Upon the trial of any person for any of the offences in
this Article mentioned, it Hes upon such person to pro-
duce the sanction or certificate above mentioned, or to
prove that he had obtained the same previously to having
discharged or left behind such seamamn or apprentice, or
that it was impracticable for him to obtain such sanction
or certificate.

2 ARTICLE GIS.

BREACHER OF SHIPOWNER'S DUTY TO SEAMAN UNDER ACT
OF THE UNITED KINGDOM—SENDING UNKSEA-
WORTHY SHIPS TO SEA.

*Every person commits a misdemeanor

(@) who sends or attempts to send, or is a party to
sending or attempting to send a British ship to sea in
such unseaworthy state that the life of any person is
likely to be thereby endangered, unless he proves that he
used all reasonable means to insure her being sent to sea
in a seaworthv state, or that her going to sea in such
unseaworthy state was, under the circumstances, reason-
able and justifiable, and for the purpose of giving such
proof he may give evidence in the same manner as any
other witness ; :

(6.) who being the master of a British ship knowingly
takes the same to sea in such unseaworthy state that the
life of any person is likely thereby to be endangered,
unless he proves that her going to sea in such unsea-
worthy state was, under the circumstances, reasonable
and justifiable, and for the purpose of giving such proof
he may give evidence like any other witness.

TR. 8. C. ¢, ™, 5 67; I & 18 Viet. 0. 104, =. 208,

28, I Art. 305,
B33 & 40 Viet, ¢ 80,8 4
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ArTicLr 619.

BREACHES OF SHIPOWNERS DUTY TO BEAMEN UNDER
CANADIAN ACT—SENDING OR TAKING UNSEA-
WORTHY SHIPE TO SEA.

! Every onc is guilty of a >misdemeanor who scnds or
attempts to send or is a party tosending a ship, registered
in Canada, to sea or on a voyage on any of the inland
waters of Canada, or on a voyage from any port or place
on the inland waters of Canada to any port or place on
the inland waters of the United States, or on a voyage
from any port or place on the inland waters of the United
States to any port or place on the inland waters of
Canada, in such unseaworthy state by reason of over-
loading or underloading or improper loading, or by
reason of being insufficiently manned or from any other
cause whatsover, that the life of any person is likely to be
endangered thereby, unless he proves that he used all
reasonable means to insure her being sent to sca or on
such voyage in a scaworthy state, or that her going to
gea or on such voyage in such unseaworthy staie was,
under the circumstances, reasonable and justifiable; and
for the purpose of giving such proof, he may give evi-
dence in the same manner as any other witness,

- Every master of a ship registered in Canada is guilty
of a? misdemcanor who knowingly takes such ship to
sea, or on a voyage on any of the inland waters of
Canada, or on a voyage from any port or place on the
inland waters of Canada to any port or place on the
inland waters of the United States, or on a voyage from
any port or place in the United States to any port or
_ place on the inland waters of Canada, in such unsea-
worthy state by reason of overloading or underloading
or improper loading, or by reason of being insufficiently

152 Vigt. (D e, 22,8, 3,
2 A misdemesnor under this section shail not be punishable upen summary sonvistion.



THE ORIMINAL LA, 491

manned or from any other cause, that the life of any per-
son is likely to be endangered thercby, unless he proves
that her going to sea or on such voyage in such ungea-
worthy state was, under the circumstances, rcasonable
and justifiable ; and for the purpose of giving such proof
he may give evidence in the same manner as any other
witness.

No prosecution under this Article shall be instituted
except by or with the consent of the Minister of Marine
and Fisheries.'

*ARTICLE 620.
BEEACH OF DUTY BY SEAMEN TO EMPLOYERS,

* [Every seaman who has been lawfully engaged, and
every apprentice to the sea service, commits an offence
and is liable, upon summary conviction therefor, to the
consequences stated in the schedule hereto, who

{e.) deserts his ship [ie leaves the ship without inten-
tion to return and without just cause];

{6.) *neglects or refuses, without reasonable cause, fo -
join his ship,” or is absent without leave at any time
within twenty-four hours of the ship’s sailing from any
port, either at the commencement or during the progress
of any voyage, or is absent at any time without leave
and withount sufficient rcason from his ship or from his,
duty, in 2 manner not amounting to desertion, or not
treated as such by the master ;

{¢.) quits the ship without leave after herarrival at her
port of delivery and before she is placed in security ;

1 As to penalty for overcrowding stenmboats soa R 8. C. ¢. T8, g, 31, 52,

28, D. Art. 398

3 Any souman lawfully enguged or bound to any ship registered in any of the Provinces
of Quebcee, Nova Scotir, New Brunswick, Prince Edward Teland or British Colambia, and
who Las duly signed an agreement as required by this Aet, or any apprentice who hag exe-
cuted indentures to the sen serviee in any of the said Provioees) B, 8. C.o e 74,5 01 ;
17 & 18 Viet. o, 104, 5. 243,

i [Two Kisters, 2W. Rob. 125; 24 L. J. (Q.RB.) 12.)
A 0r to proeeed Lo sen or on any voyage in his ship.
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[{(d) wilfully disobeye any lawful command ;
{e.) continues wilfully to disobey-lawful commands,
or continnes wilfully to neglect duty;

(f.) assaults any master or mate:

(g.} combines with any other or others of the crew to
disobey lawful commands, or to neglect duty, or to im-
pede mavigation of the ship or the progress of the
yoyage; :

{h.) wilfully damages the ship, or embezzles or wil-
fully damages any of her stores or cargo;

(¢) commits any act of smuggling ' whereby loss or
damage is occasioned to the master or owner.”

# BCHEDTLE.

! : . |
Clause,! Lmurisboment with or |

without hard lebor,

Other forfeitares,

{a.) | Notexceeding twelve | Forfeiture of all orany part of clothes and

weeks, and not less effects left on board, and of wagesor
than cight weeks emoluments then earned, also if such
with hard labor. desertion takes place abroad {a$ the dis-

cretion of the court) to forfeitall orany
part of the wages or emoluments he
may earn in any other shipin which he
may he employed till his next return
to Canada, *and to satisfy any excees
of wages paidto any substitute engaged
in his place at & higher rate.

(b.} | Not exceeding ten | Two days’ pay, and for every twenty-fonr

weeks, and not lass hours absence either a sum not exceed-
than four weeks ing &ix days’ pay or expense of hiring a
with or without subsatitute.

hard labor.

1 0f which he ia eonvicted.

¢ Provigion is made for the punishmont of like offemces in respect lo Government -
veszols by B 8. C. e, ¥1, 5. 8. And by scamen on inland waters by R. 5. C. .75, = 18,

3 The punishmeants, which are thoso preseribed in R, &, . o 74, & 91, diffor from thoae
preseribed in 17 4 18 Viat. . 104, 5, 248 only in fixing a minimum term of imprisonment.

4 “Tha United Kingdon * in 17 & 18 Viot. ¢. 104, 5. 243 “ any of the said Provinces”
f.e. (Queboe, Nova Seotia, New Brunswiek, Prines Edward Islund and British Columbia)
in B. 2 (e T, B
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SOHEDULR.

Imprisonment with or |

Clanse,| without hard labor. Other forfeltures.
{e:) ; None, Sum nof exceeding a month's pay.
{eh) | Not exceoding four | Two days’ pay.
. weeks, and not less
than two weeks
with or without
tard labor. :

(e) ° Notexcoedingtwelve | Not exceeding six days' pay for every
weeks, and not less twenty-four honrs’ disobedience, or ex-
than fonr weeks penses of substitute.
with or without
hard labor.

(£} | Notexeceeding twelve ; None.
weeks, and not less
than six  weeks |
with hard labor, ‘

!

{g.) | Notexceeding twelve
weeks, and not less
than asix  weeks
with hard labor.

() | Not exceadingtwelve | Sum equal to loss sustained ont of Lis

i weeks, and not less Wages. : ’
~ than six weekg !
‘ with hard labor, '

(i) | None. Bum sufficient to reimburse the master or
owner for such losg or damage. The
whole or a _proportionate part of the

: wages may ba retained in satigfaction
i of or on aceount of such liability with-
‘ out prejudice to any further remedy.
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VARTICLE 621

B
BREACH OF DUTY OF SEAMEN TO EACH OTIIER OR QTHER
PERBONS ON BOARD.

[! Every master of, or scaman or apprentice belonging
to, amy British? ship commits a misdemeanor who by
wilfnl breach of duty, or by neglect of duty,or by reason
of drunkenness, does any act tending to the immediate
loss, destruction, or serious damage of such ship, or tend-
ing immediately to endanger the life or limb of any person
belonging to or on board of such ship, or who by wilful
breach of duty, or by neglect of duty, or by reason of
drunkenness, refuses or omits to do anylawful act proper
and requisite to be done by him for preserving such ship
from immediate loss, destruction, or serious damage, or
for preserving any poerson belonging to or on board of
snch ship from immediate danger to life or limb. *

5 ARTICLE 622.
BREACH OF DUTY TO OTHER SHIP IN CASE OF A COLLISION,

SIn every case of collision between two vessels, it is
the duty of the master or person in charge of each vessel,
if and in so far as he can do so without danger to his own
vessel, crew, and passengers (if any), to stay by the other
vessel until he has ascertained that she has no need of
further assistance, and to render to the other vessel, her
master, crew, and passengers (if any), such assistance as
may be practicable, and as may be necessary in order to
save them from any danger caused by the collision ; and

15, D. Art. 7.

R, 8. C. ¢ T4, 5 90 17 & 18 Viet, e, 104, 5, 250,

* Any ship vagiatered in any of the Provisees of Quebes, Nova Scotia, Now Brunswick,
Prince Edward Island or Britizh Coluwhia ; 1, 8, C. ¢, 74, a. 40,

+For like offences by seamen on inland waters, see B, 8, C. ¢. 75, #. 17 and by pilots in
churge of vessels, see I, 8, C, ¢, 80, 3. T4

B3, I, Ave. 398,
R.S.C. e 7,65, 10,11; 88 & 57 Viet. . 85, 2. 16,
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also to give the master or person in charge of the other
vessel the name of his own vessel, and of her port of re-
gistry, or of the port or place to which she belongs, and
also the names of the ports and places from which and to
which she is bound,

If he fails to do so, and no reasonable cause for such
failure is shewn, the collision is, in absence of proof to
the contrary, deemed to have been cansed by his wrong-
ful act, neglect, or default. Every master or person in
charge of' a British vessel who fails, without reasonable
cause, to render such assistance, or give such information
as aforesaid, is gnilty of a misdemeanor.]
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CHAPTER LI
" ADULTERATION OF FOOD.
ArTmicLe (23,
DEFINITIONH.

(¢.) *The ExprEssiox “food” includes every article
used {or foed or drink by man or by cattle ;

(b.) The oxpression *drug” includes all medicines for
internal or external use for man ov for cattle;

{e) *Food is deemed to be adulterated.

(i) if any substance has been mixed with it, so as to
reduce or lower or injuriously affect its quality or
strength ;

(ii.) if any inforvior or cheaper substance has boen sub-
stituted, wholly or in part, for the atticle;

(iii.) if any valuable constituent of the article has been
wholly or in part abstracted ;

(iv.) if it is an bnitation of, or is sold under the name of
another article;

(v.) if it consists wholly or in part of a diseased or de-
composed, or putrid or rotten animal or vegetuble sub-
stance, whether manufactured or not, or in the case of
milk or butter, if it is the produce of a diseased animal,
or of an animal fed nupon unwholesome food ;

{vi) if it contains any added poisonous ingredient, or
any ingredient which may render such an article in-
jurious to the health of a person consuming it ;

(d) * Every drug is deemed to be adulterated,

(i.) if, when sold, or offered or exposed for sale, nnder

T8ee 38 & 20 Vied. c. 63,
RS, Ce, 107,82

AR, E e 107, 8.2 (e,
1. 8. 00 107, 8, 2400,
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or by a name recognized in the British or United States
Pharmacopeeia, it differs from the standard of strength,
guality or purity laid down therein ;

{it.) if, when sold, or offered or exposed for sale, under
or by a name not recognized in the British or United
States Pharmacopaeia, but which is found in some other
generally recognized pharmacopeia or other standard
work on materia medica, it differs from the standard of
strength, quality or purity laid down in such work;

{iin.} if its strength or purity falls below the professed
standard under which it is sold or offered or exposed for
gale;

{¢.) ' The foregoing definitions do not apply

(1) if any matter or ingredient not injurious to health
has been added to the food or drug because the same is
required for the production or preparation thereof as an
article of commerce, in a state fit for carriage or consump-
tion, and not frandnlently to increasc the bulk, weight or
measure of the food or drug, or to conceal the inferior
quality thereof, if such articles are distinetly labelled as
a mixture, in conspicuous charactcrs, forming an insepar-
able part of the general label, which shall also bear the
name and address of the manufacturer:

(ii.) it the food or drug is a proprietary medicine, or is
the subject of a patent in force, and is supplied in the
state required by the specification of the patent ;

(iii.) if the food or drug is wnavoidably mixed with
some extraneous matter in the process of collection or
preparation ; .

{iv.) if any articles of food not injurious to the health of
the person consuming the same are mixed together and
sold or offered for sale as a compound, and if such arti-
cles are distinctly labelled ag a. mixture, in conspicnons
characters, forming an inseparable part of the general

TR, 8 C.o0 107, 8, 2 (),
2K
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label, which shall also bear the name and address of the
manufacturer. ,

(f) 'Milk is deemed fo be adulterated in a manner
injurious to health if any valuable constituent is ab-
stracted therefrom, or it water is added thereto, or if it is
the product of a dizeased animal or of an animal fed wpon
unwholesome {ood.

{g.) *Vinegar is dcemed fo be adulterated in a manner
injurious to health if any mineral acid is added thereto,
either dnring the precess of manufacture or subsequently,
or if it contains any soluble salt having copper or lead as
a base thereof.

(k) * alcoholic, fermented or other potable liquors are
deemed to be adulterated in a manner injurious to health
if they contain any of the articles mentioned in the* note
hereto, or any article hereafter designated by the Gov-
ernor-in-Conneil. ?

ARTICLE 624.

ADULTERATING ¥0OOD OR DRUG.

“ Every one who wilfully adulterates any article of
food or any drug, or orders any other person so to do, s
liable, 7 on summary conviction before two justices of
the peace, for the first offence to a penalty not exceeding

TS G e 107, 8, 10,

*RoE oo 107,80 18

R, 8, C. e 107, 5, 17,

t{'paenluy indiena, chloride of sodinm (otherwise common salt), copperad, opium,
caycune pspper, pieric aeid, Indian hemp, strychnine, tohacen, darnel sced, extraot of
logwaond, ralts of zins, copper or lord, alun, methyl alechol and its derivatives, amsl
aleoliol, and any extract or esinpound of any of the above ingredionts : R. & C. o. 107,
sch. . .

B The Act also containg a definition of agricultural fertilizers and of what constitntes
adulteration thercof, and a general prohibition of the manufacture, sale, or offering for
aale any adalterated ngricnltural fertilizar. Tho subjeet is further dealt with by R. 8. C.
¢. 108, whiah provides for the inspection of cortain fertilizera and contuing regulations
28 to their sale and penalties for offences in respect thereof. The provisions are, how-
ever, £0 speoinl that it is nnt neceasary to ombody them in the text.

SR8 Coe 10T, 8. 22,

TR. 8, (Lo, 107, 5 505 c. 34, 8, 113
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fifty dollars, and not less than ten dollars and costs, and
for each subsequent offence to a penalty not exceeding
two hundred dollars, and not less than fifty dollars and
costs, if such adulteration is injurious to health : and

for a first offence to a penalty not exceeding thirty
dollars and costs, and for each subsequent offence to a
penalty not exceeding one hundred dollars, and not legs
than fifty dollars and costs, if such adulteration is mot
injurious to health.

ArTIOLE 625,
SELLING ADULTERATED TOOD OR DRUGS.

" Every one who, by himself or his agont, sells, offers
for sale, or exposes for salc, any article of food or any
drug which is adulterated, is liable, * on SUIMmary con-
viction before two justices of the peace, for a first offence
to a penalty not exceeding fifty dollars and costs; and for
each subscquent offence to a penalty not exceceding two
hundred dollars, atid not less than fifty dollars and costs,
if such adulteration is injurious to health ; and

for each such offence to 2 penalty not exceeding fifty
dollars and not less than five dollars and costs, if such
adulteration is not injurions to health.

If the person accused proves to the court before which
the case is tried that he did not kuow of the article being
adulterated, and shows that he could not, with reason-
able diligence, have obtained that knowledge, he is not
liable to such penalty, but such articles shall be forfeited
under the twenty-first section of ¥ The Adulteration Aect.

ARTICLE 626.
WHEN SELLING BKIMMED MITK NOT AN OFFENCE.
It is not an offence under the article next preceding

TR, 8.0 e 107, 523,
SR8 Coe 107, 5, 305 6. 34, 5, 113,
4R. 8. Coe 107,

*ROB. Q0 107, 5, 15, 2 &9
K
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to sell skimmed milk as such if it is contained in cans
bearing upon their exterior, within twelve inches of the
tops of such vessels, the word “skimmed” in letters of
not less than two inches in length, and served in
measnrces also similarly marked, and if such quaht\;r of
milk has been asked for by the purchaaer

ArTicLE 627,
HAVING ADULTERATED LIQUORS IN POSSESSION.

' Every compounder or dealer in, and every manufac-
turer of, intoxicating liquors, who has in his possession,
or in any part of the premises occupied by him as such,
any adulterated liguor, knowing it to be adulterated, or
any deleterious ingrediont specified in the note (') to page
498, or added by the Governor-in-Council, for the posses-
sion of which he is unable to account to the satisfaction
of the court before which the casc is tricd, is deemed
knowingly to have exposed for sale adulterated food, and
is liable, for the first offence, to a penalty not exceeding
one hundred dollars, and for each subsequent offence to
a penalty not exceeding four hundred dollars,

AunricLe 628.
ATTACHING FALSE LABEL TO FOOD OR DRUG

! Every person who knowingly attaches to any article
of food, or to any drug, any label which falsely describes
the article sold, or offered or exposed for sale, is liable to
a penalty not exceeding one hundred dollars and not less
than twenty dollars and costs.
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ARTICLE 629.
OTHER OFFENCES RESPECTING SALE OF MILK.

'Every one is guilty of a misdemeanaor, and liable, on
summary conviction, to a penalty not excceding fifty
dollars, and not less than five dollars, together with the
costs of prosecution, and, in default of payment of such
penalty and costs, to imnprisonment with or without hard
labor for a term not exceeding six months, who

(a.) *sells, supplies or sends to any cheese or butter or
condensed milk manufactory, or the owner or manager
thereof, or to any maker of butter, cheese or condensed
milk, te be manufactured, milk diluted with waler, or in
any way adulterated, or milk from which any cream
has been taken, or milk commonly known as skimmed
mills; or _

(b.) *supplies, sends, sells or brings to any cheese or
butter or condensed milk manufactory, or to the owner or
manager thereof, or to the maker of cheese or butter or
condensed milk, any milk to be manufactured into butter
or cheese or condensed milk, and keeps back any por-
tion of that part of the milk known as strippings; or

(c.) "knowingly sclls, supplies, brings or sends to a
cheese or butter or condensed milk manufactory, or to the
owner or manager thereof, any milk that is tainted or
partly sour; or ,

(d.) ° sells, sends or brings to a cheese or butter or con-

62 Viet. (DM} e, 43, Provisions such as are contained in this Article aro not within the
legislative authority of o Provineial Tegislature ; &, v. Wesen, 17 0. B. 58,

The person on whose behulf any milk is sold, sent, suppliod or brought to a cheeaa or
butter ov enudensed milk wanufoctory for any of the purposes af oresaid, is liable for any
siteh offence.

*32 Viet. (D) e. 48,3. 1. The fact that the milk, when tosted by u competent parson by
moana of 4 Lictometer or erenm gange or some other proper and adaguate test ia subston-
tially inferior in quality to purs milk, s primad feeiz ovidence thutit is diluted, adulier-
ated or skimwned, or that the strippings havo been kept back ; 52 Viet. (D)o, 48,4, 7.

452 Viet, (D) o. 43, . 2,

+32 Viet, (D.) e. 43, 7. 3.
952 Viet. (L) o, 48, 8. 1,
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densed milk manufactory, or to the owner or manager.
thereof, or to the maker of such butter or cheese or con-
densed milk, any milk taken or drawn from a cow that
he knows to be diseased at the time the milk is so taken
or drawn from her, _
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CAPPENDIX OF NOTES.

NOTE 1.
(To ARTICLE 30.)

[Harnry any legal doctrine is less satisfactory than the one embodied
in this Article. The rule has been too long settled to be disputed ; but
on examining the authorities in their historical order, it appears to me to
have originated, like some other doctrines, in the anxiety of jndges to
devise means by which the excessive severity of the old criminal law
might be evaded.

The doctrine as it now stands is uncertain in its extent and irrational
as far as It goes. It is, besides, rendered neatly nnmeaning by the rule
that the presumption is liabls to be rebutted by circumstances. The first
authority on the subject ix Beacton, in whose time the more reecent
doctrine appears to have been unknown, Ile sayd -—*Uxor vero furi
desponsata, non tenebitur ex furto viri, quia virum accusare non debet
nec detegere furtum sunm nec feloniam, cum ipsi sui potestatem non
habeat, sed vir. Consentire tamen non debet felonize viri sui nec eoad-
jutrix esse, sed nequitiam et feloniam viri impedire debet quantum
potest. ln certis vero casibus de furto tenabitur, gi fortum inveniatur
sub clavibus uxoris, quas quidem claves habere debet uxor sub custodid
et curd suf. Claves videlicet dispanse suse, arche suze, et serinii svi : et
81 aliquando furtum sub clavibus istis inveniatur, uxor cum viro culpa-
bilis erit. Sed quid si res furtiva in maun uxoris inveniagtur, numgnid
tenebitur vir 7 Non ut videtur, nisi el expresse consengarif, vel cum rem
ai warrantizaverit cum ipsum voeaverit ad WAarrantum, et tunc consen-
sisse preesumitur nisi expresse dissentiat, vel nisi de eo priesamatur guod
fidelis sit ec quod societatem talis uxoris devitavit in quantum potnit,
Item quid eritsf uxor cum vire conjuncta fuerit, vel confessa guod vire
8uo consilium preestiterit et auxilium, numquid tenebuntur amhbo ? Imo
ut videtur, quia vir potest teneri per se cum sit malus, et uxor poterit
ease bona et fidelis et liberari. Item uxor mals per se et vir fidelis,
Cuain ergo uterque possit esse malus per se et alter eorum bonus, ita
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[poterit uterque eorum, gimul et conjunctim, esse malus sicat bonus,
Solutio, Non igitar erit in omni casu nxor deliberanda propter consen-
sum, auxiliom et consensun, desicut sunt participes in erimine, ita erunt
particives in poena. Bt lieet obedire debeat virg, in atrocioribus tamen
suis latrociniis &1 non erit obediendum, Poterit quidem vir ligare et
tenere, et uxor gponte et non coarta occidere, et ita ut videtur tenetur
maleficio uterqne. De concubina vero, vel familia domus, non erit sicut
de uxore. Ipsivero accusare tenentur, vel a servitio recedere alioguin
videntur consentire.”

The effect of this passage is that the wife is not bound to aceuse her
husband, nor is she to be regarded as accessory after the fact to a theft
committed by him merely because she receives the stolen goods, though
ghe may be 80 rogarded if she so conducts herself as to shew actual con-
sent to the theft. The passage does not contain a word about ber right
to steal with impunity in his presonce.

The next anthority is Assise (27 Edw. 3), which is in these words:—
“ T'n femo fuit arraine de c. q. el aver felon, emble ii & de pain; q. disg.
1le fist per commandem’t de celuy qui fnit son baron a cel temps.  Ef les
justices ne voilent prendre pur pite a sa conis, mes pristeront Penquest;
por q. fut trove quel ¢l’ le it per cohersion ds son baron mangre le soe.
per que ol’ ala quite, et dit fuit ¢. p. command de baron sans auter coher-
gion, ne serra nul manner de fulon.” &c.

In this case the jury seem to have found actual doercion by the hus-
Band. The dictnm that the husband’s command, he being absent,
relieves the wife from gunilt is clearly wrong according to more modern
anthorities, In Fitzlerbert’s Abridgmens (a.n. 1565), Corone, 195, the
case in the Dook of Assizes is quoted in an abridged form: and Staund-
forde (a.. 1683), ¢ 14, quotes Fitzherbert, but adds a guers to the dictonm
appended to the case, on which Fitzherbert ralies. Ile does not,however,
quote the case itself,

Coke (3rd Inst ch, xlvii. p. 108) says :—" A feme covert committed not
larceny if she does it by the coertion of her husband; but a feme covert
may commit larceny if she doth it withont the coertion of her husband.”
He quotes 27 Ass. 40, and Staundforde, but does not say that the bare
presence of the husband is to be regarded as coercion, and does not notice
the dictum as to the hushand’'s command.

Baeon, upon the maxim ¢ Necessitas inducit privilegium quoad jura
privata,” observes, * the second necessity is of vhedience, and therefore
where baron and fome commit a felony, the feme can mneither be
prinvipal nor accessory, becanse the law intends her to have no will in
regaril of the subjection and obedience she owes to ler husband” For
this he quotes the passage in Staundforde already referred to, and Fitz-
herbert {Corone, 160), which states, as the effect of a case, in 2 Edw. 3,
that oight men and a woman being convicted of felony, and the woman
declaring that shie was the wife of one of the men, and the jury saying
they knew nothing of it, the judge inguired of the bishop. Lord Bacon’s
proposition thus goes infinitely beyond his authorities.
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[Dalton (Tnstice, ch. clvil.) says:—* A feme covert doth ateal goods by .
the compulsion or constraint of her hushand. This is no felony in her.”
And he quotes Fitzherbertand the case guoted by Titzherbert. He also
guotes Bracton in a very unintelligible and fragmentary way, and says
that in murder and treasgon the husband’s compnlsion does not exense
the wife, As to murder, his authority is Marrow, ! an author of the
time of lenry VII, As to treason he quotes Fitzherbert (Cor. 130). This
passage refors {o the case of a woman sentenced to be burnt for coining,
regpited on tho ground of pregnancy, delivered of her child, and becoming
prégnant again before she waz Dburnt. The case does not say that she
was married at all, and rather implies that she was not,

Hale (1 P. C. 45) says:—* If she (the wife) commit larceny hy the
coercion of the husband, she is not gnilty {27 Ass. 40), and according to
gome, if it be by the command of her husband, which seems to be law if
the husband be presont, but not if et husband be absent at tho time and
place of the felony committed.”

“ But this command or coercion of the husband doth not excuse in case
of trerson nor of murder, or in regard of the heinousness of those crimes.”
He quotes for this tho passage In Dalton given above and the cases of
Arden and Somerville as to treason, and Tady Somerset as to murder.
He goes on: “If the hnsband and wife together commit larceny or bur-
glary, by the opinion of Bracton (lib. jii. ¢h x=xii. s. 10}, both are guilty,”
{Bracton says nothing of the aort,} * and so it hath been practized by some
Judges.  Fide Dalt., ubt supra, ch. civ.” (Dalton does not say so.) “ And
possibly, in strictness of law, unless the actual coercion of the husband
appears, she may be gullty in such a case; for it may many times fail
cut that the hnsband doth commit larceny by the instigation, thongh he
cannnt in law do it by the cosrcion, of his wife; but the latter practice
hath obtained, that if the husband and wife commit burglary and larceny
together, the wife shall be acquitted, and the hushand only convieted ; and
with this agrees the old bock (2 E. 8, Corone, 160%.  And this" bei ng the
modern practice, and in favorem #itw, is fittest to be followed: and the
rathier because otherwise for the same felony the husband may he saved
by the bepefit of his clerzy, and the wife hanged, where the case js within
clergy, though I confess this reason ism but of small value; for in man-
glaughter committed jelntly by husband and wile the husband may have
hig clergy, and yet the wife is not on that account to be privileged by her
coverture.”

“ And accordingly in the modern practice where the husband and wife,
by the name of his wife, have been indicted for a larceny or burglary
jointly, and have pleaded to the indictment, and the wife convicted, and
tWs husband aecquitted, merciful judges bave used to reprieve the wife
before judzment, because they have thought, or at least doubted, that the

! Lowmbard’s ** Prefioe* begins, "' To write of the offiee and duties of a justice of the
peace, ufter H. Marrow,” ia like " bringing owls to Athens,” In Willes v. Bridger, 2 B.
& Ald, 282, Marrew is sald to hove been a Master in Chancery.

[
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[indictment was void against the wifo, she appearing by the indictment o
be a wife, and yet charged with felony jointly with her husband.”

“ But this is not agreeable to law, for the indictment stands good against
the wife, inasmuch as every indictment is as well sevoral as joint.”

This extraet probably gives the key to the confusion of the law npon .
this subject. It was thought hard that a woman should be hanged for a
theft for which her husband had hig clergy, and accordingly a loophole
was devised for married women, similar, as far as theft was concerned, to
clergy for men, Hale's remark as to manslaughter shews how incomplete
and unsystematic the arrangement was.

Hawking 1—4) says: If she . . . be guilty of treason, murder or rob-
bery, in company with, or by the coercion of, her hugband, she is punish-
able as much as if she were sole.” And Blackstone excepts ¢ treason and
male in se, as murder and the like.,”

The recent cases on the subject are referred to in the Illustraiious to
the Article and in the foot note

Surely, as matters now stand, and have stood for a great length of time,
married women ooght, as regards the commission of crimes, to be on
exactly the same footing as other people. But owing partly to the harsh-
ness of the law in aucient times, and parily to its unceriain and frag-
mentary condition, it is disfigured by a rule which iz tolerable only
because it is practically evaded on almost every occasion where it cught
to be applied.

NOTE 1L
(1o ARTICLE 50.)

In B v. Welham (1 Cox, C. C. 193), Mr. Justice Pattescon, after con-
sulting Baron Parke, said: * We are both clearly of opinion that thers
can be no inciting to commit a felony unless the party incited knows that
the act in which he is to engage is a felony,” Upon this Mr. Greaves
(1 Russ. Cr. 84, note {0)) asks: " How can the guilt of the inciter depend
upon the state of mind of the ineited ¥ Tho inciting and thé intention of
the inciter constitute the offence.” As I nnderstand the facts of K. v.
Welkham, Welham incited Hood to carry off corn which Hood supposed
Welham to have a right to carry off. If this were so, Welham’s offence,
if any, was an attempt to commit a felony by un innocent agent, and not
an incitement to commit a felony, which view would justify the language
of the two eminent judges. A tells B to put into C's tea something which
B supposed to he powdered sugar, but*which is really arsonic. ThisIs
an attempt by A to murder C, but it i3 not an inciting B to commip
mufler.

This view is strengthened by Williems Case {1 Den. C. C. 39y, in
which it was held that to instigate a person to poison another undersuch
circumstances that the instigater would have boen an accessory before
the fact if the poison had been given, was not an attempt to administer
poison.
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NOTE IIL
(10 AnricLe 182 ; MarNTENARCE.)

[Tt ts not without hesitation that I have inserted these vagne and prac-
tically cbselete definitions in this book. As, however, maintenance and
chemperty hold & place in all the text hooks, I have mot theught it
proper to omit all notice of them. A full sccount of the crimes thom-
gelves, of the vagueness of the manner in which they are defined, and of
the reasons why they have so long sinee become obaclete, may be seen in
the Fifth Report of the Criminal Law Commissioners, pp. 34—, The
Commissioners observe in conclusion : * Prosecutions for offences compre-
bended under the genersl head of maintenance are =o rare that their
very rarity has been a protection against the disapproval of judges, and
those alterations which a frequent recurronce of doubt and vexation
would probably have occasioned . . . Bui although no cases have
cecurrad where the doctrine of maintenance has been discussed in the
Courts, it 18 by no means true that this law bas not been used as the
means of great vexation. Instances of this have fallen within our own
- professional observation in the case of prosecutions commenced, althengh
not persevered in,”  The commissioners recommend that all thess offences
should be abolished. The definition of barratry in pariicular is so vague
a8 10 be guite absurd ; and the statutory provision ag to attorneys prac-
tising after a conviction would be utterly intolerable if it had not been
long forgotten. I should suppose that thers is no other enactment in the
whole statute book whkich authorizes any judge to sentence a man toseven
vears' penal gervitude after s summary enguniry conducted by himself in
hiz own way.

These offences, as sufficiently appears from the preambles of the
varions statutes relating to them, are relies of an uge when couris of
Justico were liable to intimidation by the rich and powerfal and their
dependents. As long as the verdict of a jury was, more or less, in
the nature of & sworn report of local opinion, made by witnesses otficially
appointed to make such reports, intimidation must have been possible,
and, in many cages, easy. Many statutes on this subject! are still in
. force, and the law relating to it is to be found in 1 Hawkins, 454. The
exceptions to the general rule, that a man is not to assist another in a
quarrel in which the maintainer has no interest, are o numerons, and,
in gome vages, 8o vague {«.g. 8 man may assist his neighbor from charity),
that no less vague proposition than the one in the text would faithfully
represent the law, :

KOTE IV.
{To ARTIOLES 20(, 201.)
These offences have, at least in modern times, been made the subject

13 FEdw. 1,0, 25: 13 Edw. 1, . 49; 28 Edw. 1, e. 11; 20 Edw.? 4; 1 Rie. 2, c. 4: 7 Rie.
S0, 5,82 Hon. 8, ¢, 9, :
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[of fow, if of any, prosecutions. The excessive severity of the judgment
for misprision of treason no doubt escaped notice when forfoitures for
folony were abolished. The 83 & 34 Vict, ¢ 23 takes no notice of Imis-
prisions.

The definition of misprision of felony is extremely vague. I have
found uo anthority as to what amounts to a concealment. The obliga-
tion to discover treason to a judge or magistrate is mentioned by Hale,
In early times, when the offance wag commeoner and more important, the
obligation was very clearly set forth. © i sit aligunis qui alinm noverit
inde ” {i.e of treason) * esse enlpabilem, vel in aliguo eriminosum, statim
et sine intervallo aligno accedere debet ad ipsum regem sl poswit, vel
imittere 8i venire non possit ad aliquem regis fumiliarem et omnia ei
manifestare per ordinem. . Nec enim debet morari in uno loco per duag
noctos vel per duos dies antequam personam regis v ideat, nec debes ad
aliqua negotia quamvis nrgentissima se convertere, quia vix permittitur
el ut retro aspiciat.” Bracton, Lib, iii., fo. 115 .

NOTE ¥,
(To Armicow 218.)

The latter part of this Articlo is grounded partly upon general consider-
ations and partly upon the case referred to in the Illustrations. Further
illustrations of the same principle might sasily be given. Tor instance,
the publication of an edition of J uvenal, Aristophanes, Swift, Defoe,
Bayle’s Dictionary, Rabelals, Brantdme, Boceaceio, Chancer, stc., cannot
be regarded as a crime; vet each of these books containg moro or legn
obscenity for which it is impossible to offer any excuse whatever. I
know not how the publication of them conld be justified except by the
consideration that upon the whole it is for the public good that the works
of remarkable men should be published as they are, 8¢ that we may be
able to form as complete an estimate as possible of their characters and of
the titmes in which they lved. On the other hand, a collention of inde-
cencles might be formed from any one of the authors I have mentioned,
the separate publication of which would desetve severe punishment.

In srientific matters the line between obsconity and purity may be sald
to trace itself, as is also the ease in reference to the administration of jos-
tice. 1t may be more dilficult to draw the line in reference 1o works of
art, becau® it undoubtedly is part ofthe aim of art to appeal to emotions
connected with soxual passion. Practically I do not think any difliculty
could over arise, or has ever arisen. The difference bstween naked
figures which pure-minded men and women could eriticize without the
slightest sense of improprioty, and figures for the exhibition of which
ignominious punishment would be the only appropriate consequence,
makes itgelf felt at once, though it would be difficait to defina it.
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NOTE VI,
{To Awmicres 232-233, 241.2))

[Fhere is u wood deal of difficulty In bringing into g elear and systematin
form the provigions of the various statutes relating to the suppression of
disorderly houses, and especially vaming-houses. 1 think, however, that
the text represents their effect with subatantial accuracy.

The mallor stands thus. Tho earliest Act upon the subject now in
foree is 33 Homn. 8, ¢. th " An Aot for Maintenance of Artillery and Debar-
ring of Unlawful Games,” This Act was intended to compel people 10
practire archery by wuking all other amusewents unluwful, and it
accordingly forbids by nmme bowls, quoilg, tennis, urd various othor
games, cards and dice, and all other unlawful games prohibited by any
of 1he statutes which it repealed, as well as all other unfawfu) games to
be snbsequently invented. The expression * unlawful games” is nowhere
dofined, unless it moans every amnsement except archery.

By the 1 Will. 3, « 23, lotteries were forbidden. By the 12 Geo, 2,
e 28, “the pames of aee of hearts, pliaraoh, basset and hazard,” were
declared to lo lotteries, and, as well as what we now call railles, wore
forbidon under ponalties. By the 13 Geo. 2, ¢. 19, the same conrse was
taken as to u yame called passage, “ and all other games invented or to be
invented with one or more die or dice,” backzammon only excepted. By
18 Gew. 2, o 4, theso enactraents were extended to “a certain pernicions
game called roulet or roly poly,” and that game and “any gamo at cards
or dice, already prohibited by law,” ware prohibited afresh.

The 8 & % Vien o 10, repeals o muoch of the Act of Henry VIIL as
relates to games of mere skill, and provides that upon any information
of indictmont for keeping a common gaming-house *it shall be sutcient
to prove™ the matter stated in Article 235.

This enactment was passed in order to dispose of doubts that apart
from ita provisions it would have been necessary to prove that tho parties
plaved at one of the games specitieally prohibited by the Acts of Geo. [L
or at one of the games of chance prohibited by the Act of Henry VIIIL

NOTE VII
{Gexer®1L Nore 1o PPant V.)

The arrangement of this part, and in pariiealar the composition of
Chapters XXII. and XXIII. has been the most difticult portion of the
task of preparing this Digest. No one who has ot made a special study
of the gubject, can have any adeynate notion of the oxtreme confusion of
the authorities, or of the difficulty of extracting anything aystetuatic and
definite from of a number of scattered hints and isolated decisions upon
particular cases—mostly relativg to the law of homicide. Upon a full
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[examination of the authorities on this subject it appeared to e thatthe
law contained in them ought to be divided into four parts ; namely (—

1. Cases in whieb it is not criminal to inflict death, or bodily harm
intentionally. These are the execution of legal sentences, keeping the
peace. prevenlion of crime, self-defunce, the use of lawful force, consent
and accldent. The expression * lawful force * is nunavoidably vague. To
enumarate every case in which the use of personal viclence may he
justifisd would be inconsistent with the scheme of this work. It would,
for instance, be poing beyond the limits of ¢riminal law to enguire into
the extent of the right of correction vested in parents, masters, captains
of merchant ships, &e., or of the right of the owuer of a personal chattelto
take it away [rom a. irespasser, or to iry to enumerate all the cases in
which civil and criminal procoss may be executed by the use of force, and
the conditions necessary to make it legal. I have accordingly eonfined
myiolf to the general prineiples stated in Articles 256-257,

2, Cages in which the infliction of death or bodily harm by omissions
is otis nob eriminal.  Injuries cansed by the omission todo an act which
the negligent parson is nnder a logal duty to do stand ot the same foot-
ing ag injurigs caused by unlawful ucts. It iy, therefore, necessary to de-
fine the commeoner and more Important of tho legal dontler which tend to
the preservation of life. 1 have, thereforo, deduced them in Chapter
XXIIL from the different decisions in which a violation of them has been
held to oecur. Of course the chapter does not contain an exhanstive list
of all the duoties which might tend to the preservation of life under
particular cirenmstances, though T hope it notiees the most importansof
thenw

3. Casos relating to homicide generally and apart from the distinetion
botween murder and manglavghter. Such are the point of time af which
a child becomes a human being, the degree of connection between an act
and the death caused by it neceasary in order to enable us fo aay that the
agent has killed the deceased, and the cuse in which the act done is not
the role cause of death. Thus, if an unborn child receives an injury of
which it dies Dbefore it is fully born, the infliction of the injury cannot
be either murder or manslanghter. If it diss after it iz mlly born the in-
fliction of the injury may be either justifiable homicide, accidental
homicide, manslaughter, or murder, according to circumstances. This
maked it possible to enumerate the cases in which homicide is unlawful,
and so to give a specific meaning to the expression “ unlawrul homicide,”

4, The definition of malice aforethought. Unlawfal homicide must be
manslaughter at least, and may ke murder if it is accompanied by malice
aforethought; and, afier dealing witlh this, the transition to the less
sorious bodily injuries, felonions or otherwize, is easy.

When this division of the subject is carried out it looks sitnple ; at lenst
I hope so; but any one who will try the experiment of referring
to the anthorities will beliave me when I assért that it cost me weeks of
thought and labor to put tho matter in this shape. I believe, however,
that it is now not very incomplete.
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[The table on p. 511 shews, I think, that every imaginable kind of homi-
cide huas been considered, and has been classified as lawful or unlawful in
some part or other of Chapters XXTL XXIIL and XXIV. and if this be ag
the definitions of murder and manslaughter must also be complete,

This table gives seven distinet kinds of Liomicide, as follows \—

1. Hotmicide by an act acevmpanied by a lawful intention to kill or
hurt (Chapter XXIL}

9. Homivide by an act accompanied by an unlawfol intention to kill or
hurt (Articls 278 {a).} :

3. Homicide by an act in jtself lawful, and not accompanied Ly an
intention to kill or hurt.(Article 266).

4. Homicide by an act in itself unlawful, but not accompanied by an
intention to Xill or hurt (Article 278 (¢).)

5. Homicide by an omission to discharge a legal duty amounting to
eulpable negligence (Chapter XX111.; Article 278 (5).)

6. Homicide by an omission to discharge a legal duty not amounting
to culpable neglizenco {Article 267).

7. Homicide by an omission to do an act not amounnting to a Jegal duty
{ Article 26%).

Of thesa Kos. 1, 8, 6, and 7 aronot unlawful in the sense of being crimi-
nal. Kos. 2,4, and 5 ure unlawful. Every act falling within these defi-
nitions must be manslanghter at least, and may be murder if it is accom-
panied by malice aforethought, as defined in the noxt chapter, and s
not provoked. '

Lnless some kind of homicide can be suggested which is not compre-
hended in ono or other of these classes, the sabjoct is exhausted in these
chapters.

NOTE VIIL
{Article 279.)
DierrxirioF of MUEDER AND MANSLAUGLTER.

This definition represents the solution at which I have arrived after
much consideration of one of the most dillicult prollems presented by the
criminal law—the problein of glving in a short comnpass tho result of &
creat number of decisions and statements by anthoritative writers upon
the subject of murder.

I do not propose in this note to examine the history of the law on this
subject, or to onter into any cujuiry as to its merits and demerits. T
propose simply to show that it ig stated eorrecily in the text. It will be
sufficient for this purpose to show, first, that tho definition whiclh T have
glven coincides with thg theory laid down by the autherities on the sub-
ject; and secondly, that all the points decided Dby the vurious cases
relating to any form of homicide are comprehended in what 1 have said
on the subject in the different Articles contained in Chapters XXIL—
XXV., both inclusive, for the various decisions in question range over all
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[the sukjects treated of in those chapters indiscriminately. The first of
these points T shiall try to establish by showing that my definition of
murder and manslaughter respactively will be"found upon examination
to be equivalent fo what is stated in Coke's 3rd Institute, Chapters VIL
and VIIL., 1 Hale's Pleas of the Crown, pp- 411—502 (Chapters XXXT.—
XTII., both inclusive), and Festor's Discourse on Homicide {Crown Law,
255—=537). 'The existing law on the subjoct is founded mainly upon these
works, and the almost innumerable decisions bearing upon the subject
are all applications of the theory which is there laid down. The decisions
have been collected more or less fully, and arranged in g more or less
gatisfactory way, by -various writers, but for every practical purposs the
collection contained in Russell on Crimes is sufficient, though in point of
arrangetment it is, I think, inforior fo the older work of East.) 1f fills 212
pages ((40—852) of the first volume of the Bth edition, and 231 pages
{(667-858) of the 4th adition, to which T refer.

After establishing the ecorrectness of the peneral definition in the
manner already described, I will give an analysis of the collection of
cases in Rusaell, and show how each group of cages is accounted for in
the text of the Digest. The intricacy, confusion and unncertainty of this
branch of the law wmay be traced to the statate 28 Hen. § ¢ 1, & 3, which
took away benefit of clergy in cases of ¥ wilful murder of malice pre-
pensed,” and which thus ereated the necessity of preserving the expres-
gion, ® malice propense,” and at the same time explaining it away. Coke
endeavored lu effect this by tho doctrine of constructive or letitions
malice, of which, if not tbe author, he was the most conspicuous
expounder, and be showed in his exposition of it that ntter incapacity for
anything like correct langnage or consecutive thought which was one of
his great characleristics. 1lalo awplifies Coke, Foster rationalizes liale,

1 Quly two deoislona on the 2ubjost of the Inw of murder of any groat LImpoTiRne: were
given between 1863, when the 4th cdition of Russell was published, el 1876, when the
5th editinn was published. Thoeee decisions not huving been reporied in che ordinary law
reports, have not heen noticed in Lhe last cidition of Bussell,  They are the caves of £, v
Abfewe ond Otherw, the Feniang, tried at Muanehester for the muonler of the policeman
Brott, in 1867, and the easo of A v, Desnowd and (Hhers for killing people by blowing
up tha wall of Clerkenwell Prison, in 1863, Neither of these cases is repurted fu the
eomtmon reports. I have quoted what was said by Lerd Chief Justica Cuekburn in
Desmond’s Chwe in Art. 279, Ilnst. (8 and I have reprinted in the note next following
from the Times, the correspondence which passed betwoen the counsel for the prizoner
and Lord (then Mre. Justiee) Blackburn, in & v. Affen wnd Others, Though not in ferm
it constitutes in fact an argument and a written judgment on 8 very important point.
The diffurence of ten guues hetwoen the colicetion of cases in the 4th aod the colleslion
in the 5th edition of Kussoil iz owing to the eireumstrneo that in the 4th edition o large
pumber of cases are referred to twice over, once in order to show what degree of provoca-
tion reduces murder to mansinughier, and aguin ik order to show what amount of prove-
cation justifies a charge of munslaughter 18 distinguished from murder. A et is pro-
Auced twice, first to show the difforence between tigers and eats, and again to show the

resemblances betweon eats and tigers. 2
L
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[and the jndges have, in an unsystematic ceeasional way, worked out, bit
by bit, the result recorded in the text.

Acecording to Coke malice aforethought is the criterion by which
murder is distinguished from manslaughter. 3Malice may be either
express or implied

U# Malice prepensed is where one compaeseth to kill, wound, or beat
another and doth it sedato animo.”

2 ¢ Malice implied is in three cascs -

“ Tirat, in respect of the manner of the deed, as if one killeth another
without any provocation of the part of him that is slain, the law
implieth malice.

“ Becond, in respect of the person slain. Ag If g magistrate or known
officer, or any other that hath lawful warrant, and in doing or offering to
do hiz oifice or to execute his warrant, is slain, this is murder by malice
implied in law, as the” * person killed is * the minister of the king.”

“ Third, in respect of the person killing, If A assault B to rob him,
and in resisting A killeth B {(i.. if B resists and A kills him) this is
murder by malice implied, albeit he 7 (A) “ never gaw or knew him” (B)
“ hofore”

These passages, overloaded, as Coke’s manner is, with a gnantity of
Innse, rambling gossip, form the easence of his account of murder.

Hale, who arranges his matter more systematically (though he also is
exceedingly confused), ‘adopts Coke’s theory in slightly different
language. “Such a malice, therefore, that makes the killing of & man to
be murder is of two kinds: 1. Malice in fact, or 2. DMalice in law, or
ex presumpiions fegis”

% Malice in fact is a deliberate intention of doing some corporal harm
to the person of another.”

“ Malice in law, or presumed malice, i of several kinds, viz, 1. Tn
respact of the manner of the homicide, when without provocation. 2. Tn
respect of the person killed, viz., a minister of justice in the execution of
his oftice. 3. In respect of the person killing.” (As to which he * after- .
wardd repeats Coke in the abrideed form.)

Mansglaughter, Coke® tellg us {in the middle of a bewildering chapter
ahout homicide in general) is homicide, “not of malice forethought” but
“upon some sudden falling out.”

Manslanghter is treated by ITale in a manner so meagre and yet so
confused, that no notion of it can be obtained except by teading throngh
Chapters XXX VIIL.—XL,, and trying to make sense of them. Ilale’s
whole definition of the offence i# in these worde, * Mansalaughter, or
simpl®homicide, is the voluntary killing of another without malice ex-
press or implied.”

13rd Inat. 61,

2Thid. 52.

#The sentence hure is not oven grammatical.
+1 Hale, P, . 451.

* Page 463,

& 3rd Inst. 55.
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[These dufinitions are open to the remark that the definition of expresy
malice includes all the threo cases of implied malice.

Express malice, means the deliberate intentional infliction of bodily
hari.  Malice is Implied if the act is done without provoeation, or in
resigting an oflicer of justice, or in committing a critne. But fn each of
these cases the infliction of bodily harm miust be intentional, and there
is no reason why in earh of thewn it should not be Qeliberate.

Thus the distinetion letween express and implied malice is a distines
tion withont o difference.

[t has involvod the whaole subject in an obsenrity from which it can
never be rescuned except hy legishution, though I think the way in which
it i stuted inthe text is correct, and may contribuie to dispelling the
confusion,

Coke's theory, however, and that of Flule may be exhibited in the
following propositions ;—

1. Unlawful killiug by any sort of premeditated intentional personal
vivlence is mrder.

2. Premeditution is to be presumed if the violence i intentional and
unprewvokod.

8. Tulawful killing by unpremeditated intentional personal violenco
is murler if the violenco is employed in the commission of a crime or in
resiatance to lawful authority.

4. Unlawful killing by unpremeditated intentional viclener provoked
is manslangliter.

These four propesitions may ba also stuted tiins—so0 as to shew their
conpection ;

Unlawful killing by any gort of intentiounl persongl violence, is murder,
unluss such violence iy used “upon a swlden falling out,” constituting
provaeation to the offender, but neither the exercise of force by an ofticer
of justice againat an offender, nor resistanca to the offender by a persen
against whom o crime is attemptod, constitutes such & provocution, and
killing in sael cases is muorder.

That this prapogition is the equivalent of tho four propositions given
above is thus proved :

' All intentional viclonea mnst be vithar provolked ur unprovuked.

! This may be expressed thus in a tabolar form :—

INTENTION AL | .
VIOLENGE NUST EE ! PrumreinraTen or UXPREMEDITATED,
PROYOKED ...iuens viveves Murder by proposition 1. Not murder by proposition 4,
i exeept in eases under pro-
or | poaition 3.
USIRUVORED...... vevrnnes| Murder by proposition 1, Murder by propusition 2,

212
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[All intentional violente must be either premeditated or unpreme-
ditated,

Killing by premeditated intentional personal violence is murder by (1)-

Killing by unpremeditated, unprovoked intentional personal violence
i, by (2}, squivalent to killing by premeditated intentional personal
violonce, and is thereforo murder. T'herefore, all killing by intentional
poraonal vielence is mnrder, unless such violenee is both provoked and
unpremeditated.

By (3) killing by intentional personal viclence unpremeditated, and -
provoked only by the exercize of lawful force in the ways mentioned, is
murder. .

Therefore the four propositions are equivalent to tho one lasf atated.

The legal character of unintentional killing was held iy Coke and Hale
to depend on the charactor of the act by which death was caused. If the
act was unlawful the offence wad murder, If lawful the death was kill-
ing by misadventurs, which, in Hale’s time, soems to have covered, at
all events in part, tha ground now accupled by manslanghter by negli-
gence.  As to this Hale says:—'“Though the killing of another per
infortundum be not in troth felony, nor gubjects the party to a capital pun-
ishment * ¥ * though it was not his crime, but his misfortnne, vet, becunse
the King hath lost his subjoct, and that men may be more eaveful, he forfeits
g woods, and i3 pot presently absolutely discharged of his imprison-
ment, but bailed,” ete-

Tpon the wlole, the law as to unlawful homicide, as anderstood by
Coko and ITale (the cffact of what they say on justifable homicide is
given in Chapter XXIL) may be summed up as follows ;—

Murder is unlawful killing.

(«.) by any intentional personal violence not inflicted upon a budden
falling out;

(h) by any unintentional personal violence inflicted in an unlawiul
act.

Manslanghter iz killing by any intentional personal violence inflicted
vpon & sudden falling out, provided that 3T » man attempting to cominit
a crime upon another is resisted, and kills the person resisting, or if a
man resists an officer of justice in the exorcise of his duty, and kills him,
the ofienco is murdor, and not manslaughter, although there is something
which may be describod as a sudden falling out botweon the purties.

The following theory was collateral to this definition and was supposed
to be its basis :—

In ull murder there ja malics aforethought. In murder as defined in
{m.) thers is express malice aforethought if the cireumstances show pre-
meditation. There is implied malice aforethought iIf the act was done
suddenly, and without provocation.

In murder as defined in (b)), and in the proviso to the definition of
manslaughter, the malice s always implied.

11 alv, P.C, &7,
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.

[In manslaughter there is no express malice aforethought, and it is not
thought proper 1o imply if,

These explanations show the true nature and real use of the expression
“malice aforethought*—a mere popular phrase unluckily introduced into
an Act of Parliament, and half explained away by the judges. Tt throws
no light whatever on the nature of the crime of murder, and never was
used in its natural sensa of premeditation. On the other hand, it served
as a dort of standing hint at the kind of definition which wag wanted, for
it was equivalent to saving that there were two degraes of homicide—
homicide with premeditation, or other circumstances indicating the samea
sort of malignity; and homicide provoked by a suddon quarrel, or
accompanied with other eircumstances indicative of a less degree of
malignity.

Foster's discourse on Homicide ig little more than an amplification of
this thesis, He goes through all the prineipsl cages which have heen
decided in his time, and eompares them with the theories of Hale and
Coke, drawing the conclusion that malice means “that the fact has been
attended with such circumstances as are the ordinary symptonas of a
wicked, depraved and malignant spirit; ¥ ¥ # g heart regardless of social
duty, and fatally bout upon mischief;” a prineiple more shortly eXprogs-
ed by Holt, L.C.J,, in ihe words, “ He that doth a crusl act voluntarily
doth it of malice prepensed.” : '

This principle gives its dne prominence to & distinetion which appaars
to have been quite unknown to Coke, though it had attructed the atten-
tion of Hale, and is, one would think, obvious enough in itself, the dis-
tinetion, namely, between cansing death unintentionally by an act likely
to cause death, and eausing death unintentionally by an act unlikely to
causo death. :

Aceording to Coke® and Hale* a sottled design to beat a man makes
killing him by such beating murder. Hale, howover, spems to doubt
whether, if the beating was moderate, the kiiling might not be man-
glaughter, and mentions* one case in which, & soldier having killed a
woman who abused him by throwing a broomstick at her, the Jjudgzes wera
divided on the question whether the act was murder or not, and recom-
mended o pardon. This view of the matter is developed at length by
Foster, who discusses many cases in connection with it, and may” be
regarded as having laid the foundation of the modern doctrine on the
subject, which had since his time Dbeen recognized in a vast number of
cases, that the general presumption of maliee which arises from the fact

1Foster, 254,

3B, ¥. Muwgridoe, Kelyng (3vd ed.), 174, This jmlgmont sontaine an admirable sum-
mary of the lew of murder and manslaughter a3 if was understood in the beginning of
the sighteanth contury.

4 3rd Inst. 50,

i1 Hule, P. C. 472,

#1 Hule, P, . 435
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[of killing ie rebutied if it appear that the means nsad were not likely fo
cause death.

Foster to some extent mitigates the barbarcus rule laid down by Coke
as to unintentional personal violence, by confining it to cases in which
the unintentional violence i# offered in the commission of a felony. This
rule hag in modern times had a singular and unexpected effect. When
Coke and Hale wrote, the iniliction of hardly any bodily injury ! ahort of
a maim was a felony. Cutting with intent to disfigure was mada felony
by the Coventry Act; shooting was made felony by what wasg called the
Black Act; and by later statutes it has been provided thattlie intenlional
inflietion of grievous bodily harm in any way whatever shall be felony
(see Article 2903). The result is that Foster’s rule as to the intent 1o do
grievous, as distinguished from minor, bedily harm being essential to
malice aforethonght now rests on statutory authority, for no ong can
intentionally inflict on ancther grievons bodily harm without committing
a felony, and to cause death by a felonions act is murder.

The law as to homicido by omission is more modern, but closely follows
the lines of the older part of the law., The authorities on it will be found
in the Tlustrations. .

I now pass to the cases, and propose to shew, by going through the
collection contained in 1 Russell, Cr. pp. 667-888, that all the points which
have been decided are included in one part or ancther of the Digest—I
hope in a more intelligible order.

Those cases fill the firat three chapters of the Third Bock, which
chapters are entitled :—

1. Of murder; pp. 667-752.

2. Of manslaughter ; pp, 783-882.

8. Of excusable and justifiable homicide ; pp. 883-895.

Pages 667, 668 contain extracts from the text writers as to malice; as
to which see the earlier part of this nofe, also the rule of evidence em-
bodied in Article 286.

669, Provocation no answer in cases of express malice. Art. 281, Party
killing must be a free agent. Ses Article 27.

670-674, Cases as to the time when & c¢hild becomos a human being.
Art. 274,

Means of killing :—

675. If probable consequence of act is death, it is murder, Art. 279
(5.}, le.}, and see Illustration {8).

676. ¥orcing a person to kill himgelf is murder. Art. 276 (z.)

677. Harsh treatment of an apprentice. Art. 277 (&) Illustration (1).

678-686. Cases on cansing death by omission to supply necessaries, and
on the extent of the legal duty of doing so. Hes Chapter XXTIT,

687. Bavage animals. Art 272,

688-699. Homicide by medical men. Art. 273,

699, Lord Hale's quaere as to infection.  Art. 277, note (9).

1 Cutting out the tongue, or putting out the eyes, was felony by 5 Hen. 4, 6. 5.
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[700. Year and a day. Art 277 {«.}
700-702. Treatment of wounds being the immediate cause of death.
Art, 276, (a).
702-703. Killing a porson laboring under a disesse. Art. 276 {d.
704. Poisoning (supertluous).
703-706. Suicide and aceessoried 1o suicide. Art. 283,
706-710. Accessories Lefore and after the fact. Sec Chapter V.
710. I'unishment. Art. 287,
Petit treasou abolished (superfinonsg).
Tle gencral patt of Chapter §. is followed by seven sections as follows i—
Bect, 1. Provoeation ; pp. 711-727.
« 2, Mutnal combat; pp. T27-732.
3. Hesistance to ofticers of justice and others ; pp. 732-738.
« 4 Killing in progecution of an unlawful act; pp. 739-746.
5. Killing in consequenee of & lawful act improperly performed;
pp. T4T-T52,
v g Indictment and trial (under which is included the law as to
concealment of birth '} ; pp. 753-780.
. Judgment anl execution ; pp. T30-782.

=1

Smr. 1. Provecation—DPages 711-727.

Pages 711-717. Worda, &c., no provocation. Art. 280 (f).

712 Act of killing without adequate provecation s form of malice.
Art. 279,

Words of menace.  Arvt, 280 ().

713-716. T'rovecation by assault. Art. 280 (2.). And see Art. 281,

716-727. [ntention to kill or de personal bodily harin is one test as to
murder and manslagghter.  Art. 274 {a.).

Much of this is to the same purpose as pp. 718-716.  Art. 281

uper. 2 Cuses of Mutuel Combaf—DPages 727-732.

Page 727. Deliberate duelling is murder. Art. 263,
730-782. Major Oneby's case {and others) ; provocation. Art. 281.

Spor. 3. Resisting Officers of Justice executing Leyel  Process—Pages
732738,
Art. 279 (d.).

I This strange nreangemont is sugeested by tho eirortmstance thut o woman indieted for
wurder may be convieted of soncealment. Thiz is as bad a spooitaen of arvangement a8
ihe introduction of the plen of wdrefois scquit nnder the head of burglary. Tu is fuir to
say that the eredit of these Bddilions is due io the late Sir Willinm Russell, and not 1o
his oditors.  Afler all, it is not more surprising thua the nrrangement (if auch it can he
oalled) of the Pandeets,
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[SreT. 4. Cuses where the killing fokes ploce in the prosecution of some other

- eriminal, unlawful, or wanton gcl~—TPages T39-746.

Pages 739-742. Cases in which one person was killed by injury
deeigned for ancther, Art. 279 (@) and (5.); and cases in which death
wag catsed by an injury not intended to cause death, but inflicted in the
commisgion of a felony. Art. 279 {e).

742-746. (ases in which all the persons joining in a common enterprise
are responsible for the act of any one. See Chapter V. on AcCessoried,

Smor, 5. Killing T a thj‘ul act ertminally or tmproperly performed.—
Pagen 747-752.

A “lawful act eriminally performed” iz a contradietion in terms. Ifa
police officer atrests a thief who neither resists nor runs away by giving
him a violent blow on the head, it is as absurd to call the blow a “lawful
act criminally performed.” becanse the arrest might have heen lawfully
made, ag it would be to call picking a pocket a lawful act criminally per-
formed, hecause the thief had a right to walk along the street without
picking pockets. i

4 lawful act improperly performed ean mean only culpable negligence
in the performance of a lawful act. The cases in this section are accord-
ingly superfizous. All of them fall directly under the definitions of
murder or manslaughter given in Articles 279, 280. Thus, fur example,
in R. v. Smith (p. 749}, A shoots B dead for pretending to be a ghost and
frightening people. This wag Leld to be murder. It would fall under
Articles 278 and 279, thus :— 1t was unlawful homicide, because the deed
wag done by an act intendad to cause hodily harm not falling within any
of the exceptions specified in the Article. The homicide was with malice
aforethought, bocanse the intention was (it not to kill) at least to cause
gtievous hodily harm.

In R. v. Hopley (751} a schoolmaster was convicted of manslanghter for
flogging & bay with extreme severity. Here the homicide was unlawful,
because the act which caused death was intended to cause bodily harm,
and was not within the excepiions (see particularly Art. 260). If the
prisoner had been indicted for murder {as Mr. Greaves thinks he ought
to have been. and 1 agree with him), the guestion for the jury would
bave been whether or not his acts were such as, according to common
knowledge, would cause death or grievous hodily harm.

Sxor, 8. Indictment, Triol, &e.—Puages 753-T74.

This is foreign to my purpose.
Pages 774-780. Concealment of the birth of children. Bee Article 2532

BEcT. 8, Judgment and Erecution.—DPages 780-782.
Ag to judgment, see Articles 287-288.
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[Execution is part of the law of procedure ; but see 8 In Art 231
{note 2.
Chapter IL relales to manslaughter; pp. 783-882,
Puge 783. The page begins by defining manslaughter (see Art. 279).
The rest of the page is about accessories in manslaughter (see Art, 265).
The rest of the chapter is divided into six sections :(—
Sect. 1 Trovocation; pp, 784-790.
“ 2, Mutual combat; pp. 790-798,
“ 8, Resistance to oflicers of justice, dc.; pp. 798-548.
4, Killing by an unlawful act ; pp. §49-856.
Y 5. Lawful act improperly performed; pp. 856-830.
. % 6. Indietment and judgment ; pp. 880-832,
The greater part of the matter of these six sections repeais what is
contained in the chapter on murder.

Secr. 1. Provoeation.—Pages 784-790.

This adds nothing to what is said on the same subject in pp. 711-727.
See Articles 250-2.

Bome eases are referred to in this section which contributed to the
establishment of the general rule that to canse death by the infliction of
injury intended to cause slight harm only is manslaughter, eg., A drowna
8 pickpocket, meaning only to duck him (Fren’s ease, p. 787); A seeing
his son Lleed from a fight with ancther boy runs after the other boy and
gives him a slight stroke with a stick, which happens to kill him (787;
and sec Foster, 264, for a careful discussion of the case).

Hrer. 2, Mulwal Combal~=Tages 790-708.

Repeats 727-732. See Art. 256 (d.)
Somo of the eases referred to in this section relate also to the case of
one person being killed by a blow intended for another. See Art 279 {a.)

Bror. 3. Resisfance to Arvest by Offfcers, &o.—Pages TY8-848.

'Nearly the whole of this section is made up of reports of cases on the
authority of different persons to arrest in particular cases, on notice, &o.
This seems to me to balong rather to the law of civil and eriminal proce-
dure than te the erimipal lJaw. One point of Importance is, however, no-
ticed in Art. 280 {e.)

Brom 4. Killing in an unlawful, eviminal, or wanton act— Pages 849-856,

Page 340. One person killed by violence intended for another, See
Art. 279,

849-864. Negligent acts. Chapter XXTIIIL., and see Articles 278-279.

855-856. See Art, 266 (iii.)
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[8rcr. 5. Killing by o lawful det improperly performed.—Pages 856-880,

Pag_eg 3506-864. These are cases of exvess in the use of force when some
force would have been lawfnl, See Art. 257,

864-880. These are all cases of neglizence in doing acts which are or
may be dangerous. Art 272, Pages 377, 878 contain cases relating to
the law as to tho effect of joint negligence, Art. 276 je); and at 864 are
cases boaring on ihe degree of remoteness consistent with an act being
the cause of death. Art. 275.

BECT. 6. Indictment and Judgment.—DPages 580-882.

Ag to the punishmont for manslanghter, see Art. 285. The rest is
omitted as belonging to the subject of procedure.

Ciarree ITL. Excrsaure axp Jusrrerance TToMcios.—Dages 883-398,

As the distinetion between excusable and justifiable Lomicide is now
unimportant (see 24 & 25 Vict, & 100, 8. 73, I have not noticed it.

Page 834, Sect. 1. Exeusable homicide by misadventure, pp, $84-8.
See Art. 264,

B35-888. Gives over again what is said in 861, &e., as to manslanghter
Ly neglizence.

888—892, Sect. 2. Homicido in seli-defonce. See Art, 256

893—808, Bact. 3. Justifiable Lomicide. Chapter XXIL

All the cases referred to in Ruassell on Crimes are thus disposed of in
the diflevent Articles of the Digest. Nothing short of studying the con-
tents of these 200 pages can give any one any notion, either of the amount
of patient thought and sound good sense which have been employed in
the decision of particular cases by many generations of judges, or of the
immense amount of material which has been gradnally accumulated by
raporters, or of the helpless bewilderment, the ntter incapacity to take
general views, or to see the relation to each other of different principles,
or to arrange an intricate guestion according to the natural distribution
of the subject, which characterizes English text writers. ‘Lhe cases abova
referred to, as they atand in Russell, are like the stores at Balaklava, in
the winter of 1854-5. Every thing is there, nothing is in its place, and the
few feeble attempts at arranzement which havs been made serve only to
bring the mags of confusion to light.

NOTE IX.

(To AEkTtrcLes 280 (o.), 281.)

The following correspondence was published in the Times of Nov. 21,
1867. Jtrefers to the case of B. v. Allen and Others, convieted at the Man-
chester Bpecial Commission of the murder of Brett, a police officer, whom
they stot in an attempt to rescue a Fenian prisoner from a police van in
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[Manchester. There is no legal report of the case go far as I know, hut, as
will be seen, the letter of the prisoner’s counsel, and the reply of Lord
(then Mr. Justice) Blacklburn are substantially an argument and a judg-
ment on a matter of very great importance. I have, therefors, repub~
lished them from the T%mes with Lord Blackburn's permission,

SraTEMEXNT submitted to My Justios Bracksuey and Mr. Jusnice MeLLoR,
“REGIXA v, ALLEN AND (JTIERS.

“Tpon the'trial of Allen and Othors for the murder of Bergeant Brett,
two points of law arose, under the following cireumstances ;—

“0On the morning of the 11th September last, two men, who turned out
afterwards to be Kelly and Deasy, were arrcsted by a Manchester police-
man, as be alleged, under section 216 of tho Manchester Police Act (7 & 8
Vict. e. 40}, which enacts that it shall be lawful for any constable belong-
ing to the police forve of the borough to take into enstody, without a war-
rant, all loose, idle or disordetly persons whom be may find disturbing
the public peace, or in his own view committing an offence against this
Act, or whom heshall have good cause to suspect of having committed, or
being about {o commit, any felony, misdemeanor, or breach of the peace,
or to instigate or abet any such breach.

“The two men, who gave the names of White and Williams, were
taken Lefure a magistrate on the 11th, and remanded until the 18th by a
warrant, whicl stated the charges against them to be, not for suapicion
of felony, on which charge they were arrested, but for ‘felony,” and
omitted to spacify what felony, or other offence, they were charged with.
They were brought up again on the 18th, when no evidence whatever was
given upon the charge on which they were alleged to have been arrested,
but an inspector of detectives from London, wha stated he bad a warrant
againat Kelly for treasonable practices, alleged to have been committed in
Ireland, and a constable from Ireland, who was stated to have a gimilar
warrant against Deasy, appeared, and on their application, without the
production of either of the warrants, which, in faet, were not then hacked
as the atatute reqnired, the prisoners were again remanded for a week.

“ No warrant for such second remand wag produced upon the trial, but
it wus stated that s warrant had been signed, a copy of that signad on the
11th inst.,, and had been destroyed by the police afier the escape of the
prisoners.

“Kelly and Deasy were then placed in the prison van, for the purpose
of being taken to prison, and on the way the van was attacked, the
prisoners rescued, and Brett killed.

“The two guestions wora: let, whether or not Kelly and Deasy were in
legal custody; and 2nd, if they were not in legal cnstody, whether the
crime of killing Brett, in the act of rescuing them, amounted to murder or
manslauzhter.
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[ As to the first point, it would.seem (1st) that the magigtrate had no
jurisdietion to commit for felony, no charge of felony having been made ;
and (Znd) that the magistrate had no jurisdiction to entertain the charge
of trézsonable practices committed in Ireland, or to remand the priscnery
upon: such a charge. By the 11 & 12 Viet. e 42, 5. 22, justices are
empowered fc take the examination of witnesses against persons who are
broughit before them charged with an offence alleged to have been com-
mitted in any county or place within England and Wales wherein they
have not jurisdiction. Iy sect. 2 of the same Act they are empowered to
issue their warrant to apprehend any one within their jurisdiction -
charged with having committed any erfme or offence on the high seas, or
in any creek, harbor, &e., of any ‘crimes or offences committed on lands
beyond the seas for which an indictment may legally be preferred in any
Dplace within England or Wales.! By sect. 11, where an English warrant
is backed in England, the offender, when apprebénded, may be taken
before the justice who issues the warrant, or, if so directed by the justice
backing the warrant, before such last menticned Justice, or any other
juatice of the same county or place; but by sect. 12, where an Irish war-
rant i backed in England, the offender must be taken before the Jjustice
who granted the warrant, and there is no power to take him befors tha
magistrate who has backed it. It would seem, therefore, that in this case
the proper course would have been, in the case of Deasy, at least, for -the
magistrate to have backed the Irish warrant, and for the prisonerto have
been taken, under the authority of the warrant so back ed, to Ireland, and
that the magistrate bad no jurisdiction to examine any witnosses againg
Deasy, or to remand him upon the ¢harge of felony.

“ Thirdly.—TIt iz lald down in Coke's Second Institute, 1 591, when
speaking of prison Lireaking, that a mitfimus must ‘ contain the cause, hut
not 8o certalnly as an indictment ought, and yet with such convenient
certainty as it may appear judicially that the offence \prison breaking),
tale fudicium vequirit as pro altd proditione, viz., in personem domini regis,
e,y or pro felanid, viz, pro morte tals, &e. ;' and he lays it down that g
mittimus pro félonid generally is bad. 8o again, Hale (P. C. vol. ii. p. 122),
snys that a mitéimus ¢ must contain the certainty of the calsa, and thare-
fore if it be for felony, it ought not to be geverally pro felonid, but it must
contain the especial nature of the felony briefly, us for felony for the
death of J. 8., or for burglary in breaking the house of J. 8., &c., and the
reason is hecause it may appear to the Judges of the King’s Bench upon
an fuabeas corpus whether it be a felony or mot) Hale, however, adds
that he does not think the absence of such particularity would make the
warrant void. It is worthy of notice that in the forms of remand given
by Chitty in his Criminal Law, vol. iv. pp. 33, 116, and in the form given
in the 11 & 12 Viet. e, 42 (Q. 1}, the folony is specifically deseribed.

“The second point, which appears to be of the greater importance,
looking at the actual direction to the jury, and to the fact that they were
pot asked to find the existence, contents, or form of the warrant, i
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[whether, assuming the detention of one or both of the prisoners to have
been illegal, the kiiling of Brett amounted to murder.

 The first case on the subject is that of Bir H. Ferrers (Cro. Car. 571)
who wag arrested for debt, and thereupon Nightingale, hig servant, in
saeking {o rescne him, a3 was prefended, killed the bailiff, ‘but hocause
the warrant to arrest him was by the name of Henry Ferrers, Knight,
and he never was a knight, it was beld by all the Court that it was at
variance in an essential part of the name, and they had no ‘anthority by
that warrant to arrest 3ir Tlenry Ferrers. Baronet, s it is an i1l warrant,
and the killing of an officer in executing that warrant cunnot he murder.!.
Thig case 18 alzo reported by 8Bir W. Jones (p. 846}, where it is said to
have beon held not to be murder aither in the servant or in the priscner,
hecanse the warrant was not good.

 The next case is that of Hopkin Hugget, which was tried in 1666, and is
best roported in Kelyng (p. 5933 ed. p. #3). In that case, Hugget and three
others pursued three constables who had impressed g man, and demanded
to sea their warrant. The constables showed a paper which the prisoner
said was no warrant, and therenpon they drew their swords and Hugget
killed one of the constables.  Of the twelve judges eight delivered thsir
opinion that this was no wurder, but only manslanghter, and they raid
that if & man be unduly arrested or restrained of hig liberty by three
men, although he be guiet himself, and do not endeavor any resvue, vet
this i3 a provoeation to all ether men of England, not only his friends, but
strangoers also, for common hnmanity’s sake, as my Lord Bridgman sald,
to endeavor his rescne; and If in anch endeavor of tescue they kill any
vne, that 19 no murder, but only manslaughter. The fonr other judges
held it murder, and thonght the ease in question to be much the stronger,
becanse the party himself who was impressed was quiet and made no
resistance, and they who meddled were no friends ol his or acquaintances,
Lbut mere strangers, and did not s¢ much as desire them which had lim
in custody to let him go. Although all the Judges of the King’s Bench
thought it murder, they conformed to tho opinion of the other eight, and
gave judgment of imprisonment for eleven months, )

“In R. v. Mowgridge, which was tried in 1707 (Kelyng, 106), the
Chief Justies alludes to Hugget's Case as having settled the law upon the
point.

“1In Tooley's Cee (2 Lord Raymond, 1296), which was tried in 1710,
Ann Dakin was in custody of one Bray, when the prisoners, who were
strangers to Dakin, assaulted Bray, bni withdrew. They afterwards
assaulted Bray aguin, after the woman had been locked up, aud killed
«ne Dent, whom Bray had ecalled to his sssistance. One of the prisoners
gave the stroke, the two others were aiding and abetting, Seven of the
twelve judges held this to he manslanghter, and five held it to bo murder,
one of the five thinking that the constable had anthority. Those judges
who held the offence to be manslaughter only, so held on the opinion
that the prisoners had sufficient provoeation, for if, say they, one be im-
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[prisoned upon an unlawful autherity, it is a sufficient provoeation te all
people out of compassion, much more where it is done under a colour of
Jjustice, and where the liberty of the subject is invaded it i8 & provoeation
to-all the subjects of England.

“In R.v. Adey (1 Leach, 208), which was tried in 1779, a somewhat
similar point arcse, and the presiding judge, on the authority of Tooley's
Cuse, reserved the point for the consideration of the twelve jndges. The
prisoner eseaped in the riots of 1780, and no judgment was given, but
Leach says that it was understood the judges held it to be manslaughter
only.

" Again, in B v, Osmer (5 East, 304), argued in 1804, Lord Ellen-
borough, C.J., saxs, that “if a man without authority atteropt to arrest
another illegally. it is a breach of the peace, and any other person may
lawfully interfere to prevent it, doing no more than is necessary for that
purpose)’

“In R.v. Phelps (Car. & M., 180), tried in1841, a policeman attempted
tn apprebend a man on suspicion of having stolen growing potatoes. He
resisted, and some persons came to his aid and killed one Southwood,
whom the policeman had called to his assistance. Upon proof of these
facts, Coltman, J., dirceled the jury that as the policeman had no right
to apprehend the man the offenes of those who killed Southwood was
manslaughter only, and not murder.

*“ These appear to be the cases bearing most closely on the subject, but
turning to the authority of text writers, and the diciz of judges, we find -
Hawking, in his Pleas of the Crown (Book I. chap. XIII gec. 60}, stating
the law as it was laid down in Hugget's and Tooley's Cases, and adding
that ‘#ince In the eveni it appears that the persons slain were Lrespassers,
eovering their violeneo with a show of justice, he who kills them is in-
dulged by the law, which in these cases judges by the event, which those
who engage in such unlawful aciions must abide at theiv peril.’.

“ Hale ¢(P.C. vol. i. p. 465) also cites Hugget's Cizee, and apparently with
approval.

¥ On the othor hand, Foster, J., in his Discourse upon Crown Law {(p.
812), whiie he appears to approve of the law as Jaid down in Hugget's
Case, combats the doctrine of the majority of the judges in Tooley's
Case, and appears to doubt the propriety of that decision, partly upon
ganeral principles, and partly because the gecond assanlt on the constable
seemied {0 him rather to have been grounded upon resentment or a
principle of revenge for what had before passed, than pon any hope or
endeavour to assist the woman.

““ 1t is these ohservations of Foster,J., which Alderson, B., appears to
have hiad in his mind when he is reported to have said in B. v. Warner
(1 Moo, C. C. 385), that Toeley’s Case had beon overruled. Tooley's Case
had, in fact, no bearing upon Warner's Case, in which no attempt was
made to arrest the prisoners at all, and Alderson, B., does not refer to any
authority for his statement. A similar remark was made by Pollock, C.



THE CRIMINAL LAW. 527

[B., in R v. Dawviz (Leigh & Cuave, C. C. 71), but there again no authority
is givemn.

“ Bast, in his Pleas of the Crown, vol. i. p. 325, states the question
willi the arguments on either side, without shewing much leaning either
way ; und go does Russell (Criminal Law, vol. i, p. 839), althongh his
editor, Mr. Greaves, fromhis note (p. 848 of the 4th edition), appears to
have been convinced by the arguments addueed by Foster,

“ It would thus seom that the doctrine luid down by the majority of
the judpes in the cases of Ferrers, Huggett, and Tooley, has been acted
upon, and not only in those cases, but also in K. v. Adey and R v
Lhelps, and recognized in R, v, Hougridge and K. v. Osmer, and by Haw-
king and Hale,

* Tha opposite doctrine is supported by o minority of the J udges in
Hugyelt and Tooley's Cases, anil by Loster, J., and roceives some sort of
sanetion from the observations of Alderson, B., and Pollock, C\B., if they
¢an be considered to display a suficiently accurate knowlodge of tle
sabject to entitle them to any weight. This view of the law, however,
has never once been acted npon, and it follows that if the prisoners con-
victed ut Manchester be exceuted without any discussion of the law, they
will be put to deatl In opposition to the decided cases on the subject,
upon the anthority solely of extra-judicial arguments and déeto.

“In some of these arguments a distinetion has been takon between
the interference of a friend or a relative, and that of a mere stranger;
but this distinetion does not appear to rest on any anthority, Hawkins,
in his Fleas of the Crown (Book T. ¢l XIIL sa. 56 and 07), says, that ©if
a man's servant, or friend, or even a strangor, coming suiddenly and zoe-
ing him fighting with another, side with him and kill the other—ar,
seeing Lis sword broken, send him another whorewith he kills the other
~—he is guilty of manslaughter only. Yet in this very case, if the person
killed were a bailiff, or vther officer of justice, resisted by the master, &e.,
in the execution of his duty, such friend or scrvant, &e., are guilty of
murder, whether they knew that the person slain were an officer cr not.’

* For these and other reagsons, we are of opinion that the points raised
in this case are of such a grave and serions character as to demand
further diseussion and consideration, and that they onght only to he
devided after full and deliberate argument before the Conrt of Criminal
Appeal.

*W. Dicuy SevMoUr, Q.C.
¥ MrcHARL {FBrigy, & L.

“ Ernest Jongs.

# Jamzms CoTtiNGEAM.

“ Lews W. Cave”
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[RerLy oF ME. Justion Brackneex,
“ November 20, 1867,

#Drar Mz, SBExmorn,

“ Mr. Justice Mellor and I have veceived and carefully puraued the
paper signad by you, my brother O'Brien, and Mr. Cave.

“ Tt contains nothing that 8 new to us, but it puts all the authorities
in the lght most favourable for your clients, and T need not say that it
is a great satisfaction to us to think that nothing has been overlooked
which conld bear on 20 grave a questicn,

“ The Legislature have by tha 11th and 12th of Vicioria, eap. 78, cast
upon the presiding Judges the very disagreeable and invidious duty of
delermining whether their own view of the law at the trial is or is not se
guestionable as to justify an appeal. If they refise to reserve any point
made, it is 5111l open to the prisouers to appeal to the eyuitable considera- .
tion of the Buvereign, but no appeal lies to any coart of law. ]

*In the present case, my hrother Mellor and 1 concidernd the points
raiged beforo us on the trial, and entertained no deubt that the direction
which we then gave was strictly according to law. We, therefore, re-
sorved no question for the Cenrt of Appeal at the tine, but simply post-
poned our final determination on the subject until we had the means of
veferring to the anthorities and considering the case more at leisure.
We have now considered the awhorities, and have consulted the other
Judges, not with a view of dividing our responsibility, nor in order to
obtain a judicial opinion from them which they could not give ona
point not rogularly before them, but hecanse, in a case 8o serious, we
were very anxious to have the best advice and assistance that we could
obta’n for our guidance. I do not say, that if the result of such consulia-
tion and rescarch bad been to lead to the conelusion that there was
Jdoubt encugh to justify a further appeal, it would have relieved uoa trom
a most painful respongibility. I regret to say that the result has been
10 aatisfy us that the law is too clear to justifving us in reserving any
point for the consideration of the Court of Criminal Appeal,

 Entortaining that opinion, we have officially Informed the Secratary
of Btate for the Home Department that there will bo no further appeal
to a court of law, and that it is now for Her Majesty’s Government alona
to determine what shall be done with the convicts, _

This desislon of ours iz final; but. as a satisfaction to you and the other
Counsel for the prisoners, I will briefly state the reasons which have in-
duced ug to think the law too clear for argnment.

When a constable, or other person properly authorized, acts in the
execution of his duty, the law casts a peculiar protection around him, and
conssquently, it he is killed in the execution of his duty, it is in general
urder, even thoogh there be such circumstances of hot blood and
want of premeditation ag would in an ordinary case reduee the crima
to manslanghter. But where the warrant under which the officer is act-
ing is not sufficient to justify him in arresting or detaining prisoners, or
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{there is no warrant at all, he is not entitled to this peculiar protection,
and consequently, the crime may be reduced to manslaughter when {he
offence is comnmitted on the sudden, and is attended by circumatances
affording reasonable provocation.

#The cases which yen have cited are authorities that where the affray
is sudden, and not premeditated, when, as Lord Holt says in B, v. Tooley
{2 Lord Raymend, 13001, ‘it ig acting without any precedent malice or
apparent design of doing hurt,” the meve fagt that the areest was not war-
rantad may be a sufficient provocation.

“But in every one of these cuses the affray was sudden and unpre-
meditated, '

“In the present case tho form of warrants adopted may be open to
wohjection, and probably might, on applieation to the Court for a writ of
habeas, have entitled the prisoners to be discharzed from custody ; but we
entirely agree with the opinion of Lord Hals (2 Pleas of the Crown) that,
though defective in form, the gaoler or officer i bound to obey & warrant
in thig general form, and consequently is protected by it. Thisis a point
which, had the affray been sudden and unpremediiated, we probably
shiculd have thought it right to reserve.

“In the present case, however, it was clearly proved that thers wag on
the part of the conviets a deliberate, pre-arranged conspiracy fo attack the
police with fire-arms, and shoot them, if necessary, for. the purpoge of
rescuing the two prisoners in their custody, and that they were all well
aware that the police were acting in obedience to the commands of g
Justice of the peace, who had full power to remand the prisoners to gaol
if he made a proper warrant for the purpose. It was farther manifest
that they attempted the rescue in perfect ignorance of any defeet in the
warrant, and that they knew well that if thare wag any defect in the
warrant, or illegality in the custody, that the courts of law wera open to
an application for their release from custody. We think it would be
mongtrous to suppose that nnder such cireumstances, even if the Justice
did make an informal warrant, it conld justify the alanghter of an officer
in charge of the prisoners, or reduce such slanghter to the crime of man-
slanghter.

“To cast any doubt upon this subject would, we think, be productive of
the most serious mischief, by disenuraging the pelice in the performance
of their duties, and by encouraging the lawless in a disregard of the
authority of the law.

“ We feel bound, nnder thess cirenmstances, to decline to take g COurde
which might lead to the belief that we considered the matter as open to
doubt.

“CoLiN Bracksugrw.”
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XOTE X,
{to Cmarrer XXXI.)
LIBEL.

[The statement of the law of libel contained in this chapter i8,T believe,
complete, though it is very short in comparison to the standard works on
the subject.

Folkard’s edition of Starkie on Slander and Libel consists of 775 large
8vo pages, besides an appendix of statutes. Tt contains much other matter
besides a definition of the crime of libel; but that definition and the ex-
planation of the offence itself, fill more than 150 pages.

The greater part of this mass of matter consists of illustrations, but
something is also due to the singularly complicated manner in which the-
law has grown up.

The word  malicious” in refersnce to the offence of libel has been
elaborated by the judges into & whole body of doctrine on the subject in
the same sort of way asthe words # malice aforethought” in the definition
of murder,

The process was of this sort, Malice was first divided into malice in
fact and malice in law—malice in fact being personal spite, and malice
in law being defined to be *a wrongful act dono intentionally, and with~
out just cause or excuse.” ’

. Inasmuch as the publication of a libel must always be intentional, and
ingsmuch as the Courts held that to publish defamatory matter of
snother was, generally speaking, a wrongful act, the result of this was
that every publication of defamatory matter was a crime, unless there .
was some just canse or excuse for it.  'What amounts to o * just cause or
exeuss” was decided by a multitnde of cases. The phraseclogy
employed in their decision has been as follows. Defamatory matter
which it was considered lawful to pubiish has been described as a “pri-
vileged communication.” This “ privilege” has beeu regarded as rebut-
ting the presumption of malice arising from the fact of publication; and
it has further been divided into absolute privilege and qualified privi-
lege—absolute if it justifies the publication, whatever muy be the state of
mind of the publisher; qualified if it justifies such publication only under
particular circumstances, as, for instance, when the publisher in good
faith believes the defamatory matter to be true, when the defamatory
matter actually is true, and its publication is for the public good, &e.

The law thus falls into the singular condition of a see-saw between two
legal fictions, Implied Malice on the one hand, and privilege absolute or
qualified on the other,

1 will give @ single instance of the intricacy to which thia leads, A
writes of B. to C., “B. is a thief,” Here the law implies malice {rom the
words used. It appears that B was a servant, who had been employed
by A, and was trying to get into s employment, and that A's letier waa
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[in answer to an enquiry from . Here the occasion of publication raises
a qualified privilege in A, viz., the privilege of saying to C that Big a
thief qualified by the condition that A really thinks that be ig one, and
the quulified privilege rebuta the implied mulice presumed {rom the fact
of publishing the defamatory matter, B, however, proves not only that
he was not a thicf, but that A must have known it when ho gaid that he .
was. 'This raises a presumption of express malice, or malice in fact in
A, and proof of the existence of express malice overturns the presump-
tion against implied melice raisad by the proof of the qualified priviloge.

This machinery of express and implied malice and qualified and
absolute privilege is only a roundabout and intricate way of saying that
ag a geveral rule it iv 4 crime to publish defamatory matter 1 that there
are, however, certain exceptions to that rmle by virtue of which it 1y not
a crime to defame & man—

(a-} If the defamatory muatter is true, and its publication is for the
public good.

() Although the defamatory matter is falge,

(i) if the libeller in good faith believes it to be true, and publishes
it for certain specified reasons.

(ii.) Although he knows it to be false, if he publishes it in a partis
eular characler. )

By working ont this scheme, and stating in general terms that the
publication of & libel is always malicious unless it fullg within one or
more of the specified exceptions, the intricate fictionz about malice in
law and in fact, and absolute and qualified privilege, may be dispensed
with. They are merely the scaffolding behind which 1he house was
built, and now that the house is conveniont and proximately complete
the scatfold may be taken down.

NOTE XI.
fro ARTICLP 355, ox PossEssION 1N RELATION To THE LAw oF LarcEny).

I do zot think it would ba possible to assign to the expressions “pog-
session,” “actual possession,” * constructive possession,” “legal posses-
sion,” senses which would explain and reconcile all the Passages in which
these phrases occur in works of anthority. Bome of them indeed are
absolntely contradictory. Thus is it said that the taking in larceny
must be a taking ount of the possession of the owner. Tt is also said
that the owner retains the legal possession notwithstunding the
larceny. If both of these propositions were trme, it would fellow that
larceny could never be committed at all, Again, we are told on the
other hand that the taking in larceny must be a taking out of
the possession of the owner, the inferencs from which would naturally be
that when a thiug is out of the owner's possession it eannot be stolen.
We aro then told, in order to avoid this conclusion, that a thing is always

in its owner'y possession; so that a box of plate at the bottom of the
2u2
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[Thames, things of the existence of wlich the owner i3 not aware, as
money vested in him as executor, and whiely without his knowledge is in
the actual custody of another person,®or a dead rabbit in his wood, are
all in the owner's pogsession and capable of being taken out of it. This
way of stating the matter malkes the assertion that the taking in larceny
must be a taking out of tho owner's possession insignificant. If, from the
nature of the case, every taking must be a taking out of the possession of
the owner, it is impossible to ase how the takingy which do, differ from
those which do not, constitute larceny. All men being mortal, it is nseleas
to define an Englishman as a mortal man living in England. However,
thongh jt is imposaible cither o justify the manner in which the word
“ possession ” is used, or to fres it entirely from the fietions with which it
hias been connested, it is, 1 think, net impossible to dofine it in such a
mauner as to express all the distinctions whicl it is intended to mark in
language differing very slightly, if at all, from that which has generally
been used upon the subject.

As 1 bave shewn in the articles on thoft, and in the notes upon them,
there are five different ways in which theft can be comnitted, vig,:

1. By taking and carrying away goods which do naot belong to the thief
from auny place wherc they Lappen to be.

2, By converting properly entrusted Ly the owner {0 a servant.

3, By obtaining the possession of property (as distinguished from the
right of property) from the owner by fraud with infent to convert it

4. By converting property given by the owner to the thief under a
mistake.

5. By converting properly bailed to the thief.

It will be found upon consideration that the distinctions between these
cases all arise out of the doctrine of possession, but it is, I thinlk, less
gengrally perceived that the important point is not the laking out of the
possession of the owner, but the taking into the possession of the thief.
The five cages in question may be thus arranged =—

In No. 1 (common larceny) the thief has neither the posseasion nor the
custody of the gtolen property at the time when the theft is committed,
and it is immaterial whether the owner has it or not.

In KNo. 2 (larceny by a servant) the thief at the time of his offence may
have cither the custody or the possession. If he has the custody his
offence is thoft. IF he has the possession his offence is embezzlement.

In No. § (larceny by trick) the thief obtuins the possession by & mig-
take, caused by bis own frand.

In Ko. 4 (larceny by taking advantage of a mistake) the thief receives
the possession by a mistake not caused by his own fraud.

T A put 970 guineas in a secret drawer in a hurean and died. B., ber son and executor.
lent the Bureau to bis brother O., who teck it to India, kept it there for severnl years, and
bronght it back, B. then sold it to D., who gveit to E. to repair, who fonnd the money.
This was held to bo euch a taking by E. out uf the possession of A, ns to constliute
lareeny ; Curtiwright v. Green, 8 Vox, 405,
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In No. 5 (larceny by a bailee) the thief reccives the possession under a
contract of bailment.

Besides this view of the subject the doctrine of possession is important
in relation to procedurs, and in that case the matter to be considered is
not. the possession of the thief but the possession of the ownor. It is
pecessary in indictments for theft that the ownership of the stolen pro-
perty should be corrcctly stated, and as poasession constitnies special
owrnership (at all events, as against a thief) it is important, with aview to
this subject, to understand what possession implies.

Passing from the law upon this subject, let ng examine the facts to
which the law appliess—the different relations which, as a fact, exist
between men and things—in reference to the common use of language.

The most obvions case of possession is that of a person who holdssome-
thing in his hand. But it must appear upon the slightest consideration that
neither this nor any other physical act whatever can be accepted ag more
than an ontward symbol of the state of things which the word denotes.
TUnless the article possessed is very small, part of it only can be held in
the hand, trodden on by the foot, or so dealt with by any other part of
the possessor's body as to exclude a similar dealing with it by others.
Tt would, however, [ think, ba felt by every one that neither actual
hodily contact with an object, nor even exclusive bodily contact with i,
was essentis! to what, in the common use of language, is meant by pos-
sesgion. No one would think of using different words 10 express the
relation of a man to a coin clenched in his fist, to a pocketbook in Lis
pocket, to u portmautean of which he carried one end and a railway
porter tho other, toa carriage in which he was seated whilst his servant
was driving it, to a book on the shelves of his library, and to the plate in
hig pantry under the charge of his butlor. He would, in the common use
of language, be said to be in possession of all these things, and no one
would feel any diffienlty in perceiving the correctness of the expression
aven if it were added that he was not the owner of any ono of them, that
some had been lent, and others let to hire to him.  On the other hand,
any ons but a lawyer would bo surprised at the assertion that a man,
whether the owner or not, was in possession of a wateh which he had
dropped into the Thames, of sheep which had been stolen from his field
and driven to a distance by the thief, of a dead grouse which, having
been woundod at a distance from his moor, had managed to reach it and
die there without his knowladgo or that of any other porson.

The common feature of all the cases to which the word * posses-
sion ” would obvicusly be applicable is easily rocognized. It is to be
found in the fact, that the person called the possessor haa in each
instance the power to act as if he were the owner of the thing possessed,
whether he actually is the owner or nct. Heveral of the illustrations
given, however, shew that though this is one of the things which the
word conveys, itis not the only thing conveyed by it. The butler in
charge of the plate, the porter helping to carry the pormanteau, the
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{eoachman who is driving the enach, have the physical power of acting as
the owner of those things as mneh as their mastor o emp'over. Indeed,
in two of the three cages their physical eontrol over the object iz more
direct than his. The difference is that the cirenmstances are such as to
raise a presumption that their intention iz to act nnder the orders of their
superior, and that he (at least for the present) has no definite superior
whose orders he intends to obey. Take, for instance, the case of a dinner
party ; there is no visible difference between the master of the house and
his guegts ; each uses the article which lie requires for the moment, and
they are, from time to time, removed from place to plare by the servants ;
a8, howover, the master retains throughout not merely the legal right to
dispose of them ahsolutely, but the immediate means of enforcing that
right if from any sirange circumstance it should become necessary to do
B0, the assertion that the plate is in his possession, and that his guests
and servants have merely a permission to use it under his control, has a
plain meaning; nor would that meaning be altered or obscured if the
fact were added that the plate did not belong to the master of the house,
but was Liired by him for the occasion. Indeed, if he had stolen the
plate, or recoived it knowing it to be stolen, the fact denoted by the word
“posgession” would remain. These illustrations, which might be
multiplied to any extent, appear to me to shew clearly thai possession
mweans, in the common use of langnage, a power to act a8 the owner of a
thing, coupled with a presnmable intention to do 8o in case of neat; and
that the custody of a servant, or person in a similar position, does not
exclude the possession by another, but differs from it in the presumable
intention of the custodian to act nnder the orders of the possessor with
reference to the thing possessed, and to give it up to him if he requires
it. Thus far, T think, my definitions correspond with the common use of
languoage, though of course popular language upon such a subject is not,
nor is there any reason why it should be, minntely exact.

I will now eompare it with the way in which the word is used by logal
anthorities. [ know of no set dissertations on the subject of the usze of
the word “ possession ” in Englizsh law like those which are to be found In
abundance upon the eorresponding word in Roman law. It would be an
endless and auseless labour to go through the cases in which the word
has been usad, endless on account of their great numbor, nseless becanse
it is the characteristic of English judges to care little for technical
niceties of language in comparison with substantial clagrness of statement
in rofersuce to the actual matter in hand. Upon such a matier as this
accordingly, it is better to consider the differont authorities in groups
than individuoally,

1 This view was suggestad by & study of Savigny's Recht des Beaitzes, which, however,
deals with many topies to which nothing in English law ecorreaponds. Mr. George Long’s
article on ** Posseaaio ™ i the Diotionnry of Greek and Roman Antiquities contains the
suhbstance of Savigny in a very convenient [orm. Mr, Hunter's Roman Luw, pp. 193-223,
may alzo he consulted.
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[Possession (in reference to the subject of theft) is usually divided into
two branches—actual possession and constructive possession,

It seems to have been protty generally assumed that the words “ actual
possession” were suofficiently plain for practical purposes without
further explanation; but it would be easy to show, by a multitode of
tases, that actual possession differs from possession as I have defined it
only in one point. 1t is usual to say that a thing in the posesssion of a
servant on account of his master i8 only constructively in the possezston
of the master, But the expression “ constructive possession™ has another
meaning besidos this. As it was considered necessary that a thing
stolen should ba taken out of the possession of the owner, and as in very
many instances goods are stolen which are not in any natural sense in
the possession of any one whatever, it has become & maxim that goods
are alwaye in the possession of the owner; if not in his actual, then in
his constructive possession, or, as it is sometimes called, in his legal
possession.

Thus, constructive pogsession means —

1. The possession of goods in the custody of a servant on account of
his master; and '

2. The purely fictitious possession which the owner of goods is sup-
posed to have, although they are in reality possessed by no one at all.

The phrase thus appears to me to be objectionable, not only becaunse it
is ambiguous, but because, in the first of its two senses, it conceals a
truth, whilst in the second it needlessly conveys a false impression, The
truth concealed is that a man may have, and may intend fo use, the
power implied Inthe word * possession,” although le acts through a ser-
vant. The false impression conveyed is that things cannot be out of
possession, or, that if they are, they cannot be stolen.

I avoid this by abstaining altogether from the uge of the expression
“ constructive possession.” In “ possession ” I include that which has to
be exercised throngh a servanf, and my language imnplies that a person
may commit theff on ohjects which are net in the possession of any one
at the time of the theft. The existing law may by these means be
oxpresved in well recognized and established phraseology, without any
resort to legal fictions.

The point upon which the moat subtle questions as to possession arise
is the distinction between theft and embezzlement—a perfectly useless
distinction, no doubt, and one which the legisltature has, on two separate
occasions, vainly tried to abolish, 8o long, however, as it is allowed to
exist, it is necessary to understand it.

I have already explained how a man may retain the possession of a
thing of which he gives his servant the custady. He retains a power
over the thing which is not the less real or effective because Le has to
exercise it through the will of another person, who has undertaken to be
the instrument of his will. Buppose, however, that instead of the master’s
having given his horse to his groom or his plate to his butler, a horse-
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[dealer has delivered the horse to the groom,or a silversmith has delivered
plate to the butler for his master: I should have thought that there was
Bo real difference between these cases; that inasmnch as the servant i
each cage was acting for the master in the discharge of a duty towards
hitn, and under an agreemont to execute Lig orders, the master would
colne into possession of the horse or the plate as soon ag his servant re-
ceived it from the dealer or the silveramith, just as he remaing in posses-
sion of the horse or the plate when he gives the cnstody of it to his groom
or his butler. I shenld also have thought that the servant who appro-
priated his muster's property to his own nse, after receiving it from an-
other on his master’s account, was for all purposes in precisely the same
Dosition as the servant whoe did the sare thing after receiving it from his
master. The Courts, howevor, decided otherwise. They have heid on
mwany oecasions that, though the master's possession continues when he
glves the enstody of a (hing to his servant, it does not bagin when the
sorvant receives anything on account of his master ; on the contrary, the
servant has’ tho possession, as distinguislied from the custody, until he
does some nct which vests the possession in his master, thongh it may
leave the custody in himself, If during that interval he appropriates the
thing, he commits embezzlement. 1f afterwards, theft. The most pointed
illustration of this singr.ar doctrine which can be given oceurs in the
case of A. v. Reed (Dear. 257). B, sent A, his servant, with a cart to fetch
coals. A. put the coaly into the cart, and on the way home sold some of
them and kept the money. A. was convieted of larceny, and the ques-
tion was whether he ought to have been eonvicted of embezzlement. Tt
wag held that the conviction was right, becanse though A. had the cus-
tody of the cart all along, yot the possession of it and its contents was in
B., and though A. had the possession of the coals whilst he was carrving
them to the cart, that possession was reduced to 4 mere vuatody when
they wero deposited in the cart, so that A.’s offence wag larceny, and not
embezzloment, which it wonld have been if he had misappropriated the
eoals before they were put into the cart.

These explanations will, I hope, ronder the article in the Dipest intelli-
gible. In order to justify it legally, it is necessary to state the manner
in which T arrived at it. T examined a large number of eases, of which
I have put eleven in the form of illustrations to the article. In some of
these cases it was deeided that the offence was thefis in others that the
offence was ombezzlement. I have asgumed (as I was entitled to do, as
appears from the explanations given above) that whenover an offence
was held to be theft the property stolen was in the possession of the
owner or master; although it might be in the custody of & guest or ser-
vant; and that whenever the offence was held to be embezzlement the
property embezzled was in the possession, as distinguished from the cng-
tody, of the servant. I might easily have enlarged the number of illus-
trations to any conceivable extent; but if those given are not enough {o
make the malter plain, I despair of making it plain or understanding it,
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[and I do not wish to make it darker thun it is. Tt is, perhaps, just worth
whils to add onee more, that 1 am in this work merely stuting, and not
attempting 1o justify, the law. The technicalities on this gubjoct appear
to me to bo altogether superfluous, and I think they might be easily dis-
pensed with by re-defining the offence of theft, or oven by removing the
distinetion between theft, emhezzlement, and false pretences.]



