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CHAPTER XVI

FSCAPE—~RESCUE-—PRISON BREA CH—MISPRISIONS—COM.
POUNDING OFFENCES—TAKING OR ADVERTISIN * REWARDS
FOR RECOVERY OF STOLEN PROPERTY,

'ARTICLE 185.

VOLUNTARY PERMISSION BY OFFICERS OF EBCAPES BY
PRISONERS,

[EvERY one who knowingly, and with an intent to save
him from trial or execution, permits any person in his
lawful custody to regain his liberty, otherwise than in
due course of law, commits the offence of voluntary
escape ; and

Is guilty of high treason if the cscaped prisoner was in
his custody for and was guilty of high treason; and

becomes an accessory after the fact to the felony of
which the escaped prisoner was guilty, if he was in his
custody for and was gnilty of felony; and

is guilty of a misdemeanor if the escaped prisoier was
n his custody for and was guilty of a misdemeanor.

* AuTioLe 1886.

NEGLIGENT PERMISIION BY OFFICERY OF ESCAPES BY
PRIBONERSH,

*Every one is guilty of the misdemeanor called negli-

18, . Art. 143, .

{2Hawk, P. €. 182, 196, 107 ; | Russ, Or. 568. It doos net appoar what is tho affact of
voluntarily parmitting the esonpe of o man Inwfully charged, but innoeent in fuck, Draft
Code, 5, 138.]

S8, I, Art, 144, .
+[1 Hale, P. C. 602; 2 Hawk. P, . 1M {(speaks doubtfully as to the second paragraph .
Cf. Draft Codo, = 140.] .
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[gent escape who, by the neglect of any duty, or by igno-
rance of the law, permits a person in his lawful custody
to regain his liberty otherwisc than in due course of law.

The person escaping is decmed to have regained his
liberty as soon as he gets out of sight of the person from
whom he escapes, and not before,

' ArTICLE 187.
RESCUE DEFINED.

?Rescuc is the act of forcibly frecing a person from cus-
tody against the will of those who have him in custody.
If the person rescued is in the custody of a private
person, the offonder must havo notice of the fact that the
person rescued is in such custody.

3 ARTICLE 188,
QUALITY OF OFFENCE OF RESCUE.

‘Every one commits high treason, felony, or misde-
meanor who rescues a prisoner imprisoned on a charge of,
or under sentencc for, high treason, felony, or misde-
mesanor respectively.]

5 ARTICLE 189.
FELONIOUS RESCULS—I'UNISHMENT.

‘Every one who {feloniously rescues any prisoner is
liable to seven years’ imprisonment, when no special
punishment is otherwise provided by statute.

I8, D. Art. 145,

% [1 Russ. Cr. 582; 2 Hawk, P, C. 201}

8. D, Art. 146,

{1 Hale P, C. 80G; 1 Ruas, Cr, 583-4. Draft Code, », 136.]
B, D. Art. 147,

SR.B3.0. 0. 15551;142Ge0, 4. 0.883. 1.



THE ORIMINAL LAW. 143

' ARTICLE 190.
RESCUING MURDERERS.

*[Every ome commits felony and is liable] to seven
years’ imprisonment, [who by force sets at liberty, res-
cues, or attempts to rescue, or set at liberty, any person
out of prison, committed for or found guilty of murder,
or rescues or atiempts to rescue any person convicted of
murder,'going to excoution or during cxecution.

 ArTionE 1901,
BREAKING PRISON,

*Every one commits felony who, being lawfully de-
tained on a charge of, or under sentence for, treason or
felony, breaks out of the place in which he is so detained,
against the will of the person by whom he is detained.

The expression “ breaks out ™ means an actual breaking
of the place in which the party is confined, whether in-
tentional or not.

Tilustrations.

(L) 3 A, lawfully confined in prison under a charge of felony, elimbs
over the prison wall and escapes. A has not committed an offence within
this Article.

{2.) €On the top of the prisen wall loose bricks are arranged fo as to
fall if disturbed. In climbing over the wall A accidentally disturbs and

18, D. Art, 148,

235 Geo, 2¢.875, 9. T have loft this provigion in the text though it i not alear that it
would be hald to be in force in Canada.

The punishment in Lnglend was reduced from death to penal gervitude for life by
TWm. 4 &1 Vict.e,%1. TIn the Provinces other than British Colnmbia and Munitoba, the
punishment would, if' the aet were hald to be in f oree, be death unless it is reduced to
Imprisonment for life by R. 8. . ¢. 181 5. 24 {Att. 17} or to seven years by B. 8. €, 0. 155
8. 1. See Draft Qode, &, 135,

#8. D, Art. 153,

#[2 Hawk. P. C, 183-189: 1 Ruse. Or. 677281, Thereis agood deal of learniog on the gub-
Ject founded on 1 Edw. 2, st. 2, “ De frangentibus prisonam,” but it is mostly practically
obgolete. This statute is not mentioned in the Ravised Statutes, Draft Cade, . 133,

*B.v. Hameell, R, & R, 468.] But it might be an offence within Art., 132 or 195,
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[throws down one of them. A has committed an offence within this
Article.]

L ArTIOLE 192,

PUNISEMENT OF CERTAIN ESCAPES, REECUES, &C.

Every one who escapes from or rescues, or aids in Tes-
cuing, any other person from lawful custody, or makes or
causes any breach of prison, if such offence does not
amount to felony, is guilty of a misdemeanor, and liable
to imprisonment for any term less than two years.

Y ArTICLE 193.
ASSTSTING ESCAPE OF PRISONERS OF WAT.

t[Every one commits felony and is liable] to impiison-
ment for life (probably} who
[{a} assisis any alicn enemy of Her Majesty, being a
prisoner of war in Her Majesty's dominions, whether
such prisoner is confined as a prisoner of war in any
prison or other place of confinement, or is suffercd to he
at large on his parole in Her Majesty's dominions ox in
any part thereof, to escape from such prison or place of
confinement, or from ITer Majesiy's dominions, if at large
on his parcle ; or
(6.) who {owing allegiance fo Her Majesty) after any
such prisoner as aforesaid has quitted the coast of any
part of Her Majesty’s dominions in such his escape,
knowingly and wilfully upon the high seas aids or
assists such prisoner in his cscape towards any other
dominions or place.]
18, D, Art. 132,
tR.§ Col55e.2 2Howk P.C.182 Drafi Code == 133, 134
58, D. Act., 19, _
+52 (Jou 3, 0, 186,33, 1, 2,8, The punishment preseribed by the Act ls transportation

for life or fourtecn or soven yoars, I havo assnmed that B. 8, ¢, e 181, 8. 24 (Ard 17},
would npply {0 such u case,
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ArnTicLE 194.

UNLAWFULLY ' DIRECTING OR PROCURING DIBRCHARGE OF
PRISONLR.

" Every one is guilty of a misdemeanor, and liable to
imprisonment for any term less than two years, who,
knowingly and unlawfully, under color of any pretended
authority, directs or procures the discharge of any
prisoner not entitled to he so discharged.

The person so discharged is held to have escapoed.

ArTicLE 195,

ESCAPING, ETC., FROM A PENITENTIARY,

*Lvery one is guilty of felony and liable to two years’
imprisonment in case (a.), to three in case {(b.), to one in
case (c.), and to five in cases (2.), (¢) and (7)) ;

{a.) who being a prisoner ordered to be detained in any
penitentiary, escapes from the person or personus having
the lawful custody of him, when being conveyed thereto,
or when being conveyed from one penitentiary to another ;

(6.} who being a prisoner in a penitentiary, breaks
prison or escapes, or attempts to escape from the custody
of any officer, guard or other servant of the penitentfary
‘while at work, or passing to or from work, either within
or beyond the prison walls or penitentiary limits;

(¢} who being a prisoner in any penitentiary, at any
time attempts to break prison, or who forcibly breaks out
of his cell, or makes any breach therein with intent to
escape therefrom, whether snccessful or not:
~ (d) who rescues or attempts to rescne any prisoner
while being conveyed to any penitentiary, or while im-
prisoned therein, or while heing conveyed from one peni-

'R.8,C. c. 155, 5 8, _
"R.8.Coc. 155, 89.8,4, 5,6, 7. 1&2 Viet, . 82, 5. 12,137 5 & 6 Viek, o, 20,88 24, 25

6 &7 Viet. o, 26,85, 22, 23; 98 & ¥3 Viet. o 126, a. 37,
n
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tentiary to another, or while passing to or from work at
or near any penitentiary ; or

{e.) who by supplying arms, tools or instruments of dis-
guise, or otherwise in any manner aids any such prisoner
in any escape or attempt at escape ; or '

(f) who having the custody of any such prisoner, or
being employed as a keeper, turnkey, guard or assistant,
by the person having such custody, knowingly and
wilfully allows such prisoner io escape.

ArTIOLE 196,

KEEPERS, ETC., CARELESSLY ATLLOWING PRISONLRR
TO ESCAPE FROM A PENITENTIARY.

1 Every one is guilty of = misdemeanor, and liable to
fine or imprisonment, or to both, in the discretion of the-
court, who, having the custody of any prisoner ordered
to be detained in any penitentiary, or being employed as
a keeper, turnkey, guard or assistant by the person
having such custody, carelessly allows any such prisoner
to escape.

ArTIcLE 19%.
ESCAPING, ETC., FROM A REYORMATORY.

* Every one who, being sentenced to be detained in any
reformatory prison or reformatory or industrial school,
escapes therefrom, may, at any timo before the expiration
of his term of detention, be apprehended withont war-
rant, and brought before any justice of the peace or
magistrate, who, on proof of his identity, must remand
him to such prison or school, there to serve the remainder
of his original sentence, with such additional term, not
exceeding one year, as to such justice or magistrate seems
proper. -

1R. 8. C.c 155,87,
2R.E oo 15, e &
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!Every one is lizble, on summary conviction before
two justices of the peace, to a penalty not exceeding
eighty dollars, or to imprisonment with or without hard
labor for any term not exceeding twe months, who

(a.) knowingly assists, directly or indirectly, any offen-
der detained in a reformatory prison or relormatory or
industrial school, to escape from such prison or school ; or

{b.) directly or indirectly induces such an offender to
escape from such prison or school ; or

(¢c.) knowingly harbors, conceals or prevents from re-
turning to the prison or school, or assists in harboring,
concealing or preventing from returning to the prison or
school, any offender who has escaped from such prison or
gehool.

ArTicLE 198,
PUKISHMENT OF PRISONERR WIIO ESCAPE.

? Every one who escapes from imprisonment must, on
being retaken, undergo, in the prison he escaped from,
the remainder of his term unexpired at the time of his
escape, in addition to the punishment which is awarded
for such escape ; and any imprisonment awarded for such
offence may be to the penitentiary or prison from which
the escape was made.

* ARTICLE 199.

ITRANSPORTS OR PERSONS BENTENCED 1'0 PENAL SERVITUDE
BEING AT LARGE.

! [Every one commits felony and is liable, upon con-
viction thereof, to be kept in penal servitude for life, and

1R 5.0 e 155, s 1

R, &, (e, 1856, 13,

+8. D, Art. 1535, _

4[5 Geo, 4, ¢, 84,5, 22, Puoplahment nltered by 4 & 5 Will. 4, c. 671 and by 20 & 21 Viak,
¢.3. The punishment delined in the Article is that to which the offender would nuw ha
liahle if tried in England, Draft Coda, & 130, 2

L
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[to be previously imprisoned with or without hard labor
for any term not exceeding four years, .

{a.) who having been sentenced or ordered to be trans-
ported, or kept in penal servitude, or having agreed to
transport himself on certain conditions, either for life or
for any number of years] according to the provisions of the
Act of the United Kingdom, 5 Geo. 4, ¢. 84, or any other’
Act therein mentioned [is afterwards at large within any
part of Her Majesty’s dominions, without some lawful
cause, before the expiration of the ferm for which hewas
ordered to be transported or kept in penal servitude, or
agreed to transport himself ; :

L (b.) who aids, abets, counsels, or procures the com-
mission of the offence defined in clanse {a).]

2 ApTIcLE 200.
MISPRISION OF TREASON.

3 Every one who knows that any other person has com-
mitted high treason, and does not within a reasonable
time give information thereof to a judge of assize, ora
justice of the peace, is guilty of misprision of treason, and
must upon conviction thereof be gsentenced to imprison-
ment for life, and to forfeit to the Queen all his goods and
the profits of his lands during his life.

+ ApTIoLE 201.
MISPRISION OF FELONY.

s Bivery one who knows that any" other person has com-
mitted felony and conceals or procures the concealment
thereof, is guilty of misprision of felony, and upon con-

14 & 5 Will, 4, o, 87

##. D, Art. 156,

# [t Hawkine, P. . 60. As to punighment, {i. 830 ; 1 Hale, P. 0. 871-T4, Hee Appendix
Note IV, Cf. Draft Code,s. 18]

+8. D, Art. 157,

&1 Hawkins, P, C. 73. See Appendiz, Note .l
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[viction thereof the offender, if a sheriff, coroner, or their
bailiff, ! “ shall have one year's imprisonment and after
“ make a grievous fine " at the discretion of the 2 court,
and if they “have not whereof they shall have imprison-
ment of *three vears.”

In other cases the offender is guilty of a misdemeanor.*

5 ArTICLE 202.
AGREEMENT KOT TO PROSECUTE.

® Every one commits a misdemeanor who, in respect of
any valuable consideration, enters into an agreement not
to prosecute any person for felony, or to show favor to
any person in any such prosecution.

113 Edw. 1, e. 0.

#The words “* at the king’a plezsure,” mean this ; see 1 Lale, P, O, 2735.

? Dthers rend “four.” See Revised Statutes.)

* The rule that when one hag suffered from & felony ho cannot maintwin szainst tho
felon & civil activn for the injury until ho has dischargad hiz duty to the public by carry-
ing om, or at lenst setting on fout, a oriminnl prosecution for the pablie wrong iy, nocord-
ing to Bishop, founded npon tha fact that his neglect to prodecute the eriminal, or to dia-
cover his offence to the mngistrate, is misprision of felomy, aud thut until he dizcharges
this duty he dues not come into eourt with * olesn hands,” ‘Lho result he aays 19 the
snme whether the proposition nssumes the form in which he states it, or tho similar form
that it wears in most of tha English cases, namely, that the policy of the law Tequires
thisstimulant to induee men to bring felons to Jusbice, 1 Bish. Cr, L., s8. 267, 274, In
Hehoki v. Koy 8 Allen 244, and Livingatone v. Muswey, 28 U, C. Q. B, 156, nonanils were
direeted to be entered, tho evidence showing that the defendants hud ecommitied felonies,
and had not boen proceeded against therefor, That was tho course adopted in Wellook -
v. Comateautine, 2 IL & Q. 146 but in that case a folony was set out on the fueo of the
declaration, and yet the correctncss of tho decision war queationed in Wells v. Abrahom,
L. R. 7 Q. B. 534, where tho question is diseussed at considernblo longth. And zes
Midtand fuw. oo v, Smith, L. R. 8 Q. B. D, 561: Brown v D Aeipder, To R0 Q B D,
02 doplely v. Fraukbin Lo R.1TQ, B D, 935 Pawior v. Mo Cullougd, § 0. T, 209,

In muay cases the Legislaturs in ereating or defining offences has provided that any
remedy which any person azgzrieved by any sqeh offence might otherwise huve had should
not be affented. The following are instances i—

R.E5. C.o, 2% 5 72 (Arts, 160, 161),

R. 5.0 ¢, 1684, 5. 14 (%) (Arts. 300, 400): 5. 20 (2 (Aris, 412-414) 1 = A5 (2) (Art. 431);
8 T2 (Arts. 432, 477-485); &, 91 (3H{Art, 4559 ; = 03 {2) {Art. 4607 3 5, O (29 {Art. 458).

R. 8. C.e 168, = 42 (2) {Axt. 5000

R.8. 0. 172, 5 14 {Arte, 604-607),

51 Viet. {I).) c. 41, 8. 20 {Arts. 524-529),

BE. DL Art. 158,

1 Hale, P. C. #12. Precedents of indietment, 2 Chit. Crim. Taw, 710, 1t iz not neces
#nry to allege that the defendunt 13 actnally desist Trom prosecuting; f. v. Lurgesa, Ta
R.16Q. B, . 141.]
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! ARTIOLE 208.
COMPOUNDING PENAL ACTIONS.

? [Every one commits a misdemeanor who, having
brought, or under color of bringing, an action against any
person under any penal statute in order to obtain from
him any penalty, compounds the said action without
order or consent of the court ® (* whether any offence has
in fact been committed or not) ]

* ARTICLE 204,

CORRUPTLY TAKING A REWARD FOR HELPIKG TO RECOVER
STOLEN PROPERTY WITHOUT USING DILIGENCE TO
BRING OFFENDER TO TRIATL.

¢ Every one is guilty of fclony and liable to seven years’
imprisonment who corruptly takes any money or reward,
directly or indircctly, nnder pretence or upon account of
helping any person to any chattel, money, valuable se-
curity or other property whatsoever, which, by any felony
 or misdemeanor, has been stolen, taken, obtained, ex-
torted, embezzled, converted or disposed of, as in The
Lareeny Act mentioned, unless he has used all due dili-
gence to cause the offender to be brought to trial for the
game. '

1E.D. Art. 159, See R. & €. o 108, g 120, ng io compounding offences ngainst The
Canade Temperance dot.

2118 Eliz, ¢. 5, 8s. 4, 8 (very mush compressed), The punishment was the pillory, ot
g0 now 3 Geo, 3, 6. 138, 5. 2. See ulso K. v. Southerton, & Bast128; R. v. Gotley, Russ. &
Ry.8L] Garrettv. Roberie, 10 0nut. App. R.650. The statutedoes not apply to summary
procecdings before juatices; J2. v. Muson, 17 T, €. C, P. 53 As to when proccedings may
be compromized, see Knesshaw v. Oolfier, 30T, C. C. P, 265,

#Tn Quebee, ¥ of the Grown.” HR. E. C.a-173, 3. 3L,

4R, v, Best, 2 Moody . 0. 124,]

&8, D, Art. 354 ().

oR. 8, 0, o164, 89; 92 & 25 Vict. ¢ 96 8 101,
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ArrioTE 205,

UNLAWFULLY ADVERTISING A BEWARD FOR RETURN OF
STOLEN PROPERTY.

1Every one is liable to a penalty of two hundred and
fifty dollars for each offence, recoverablo with costs by
any person who sues for the same in any court of compe-
tent jurisdiction, * who

(a.) publicly advertises a reward for the return of any
property, which has been stolen or lost, and in such ad-
vertisement nses any words purporting that no questions
will be asked ;

() makes use of any words in any public advertise-
ment purporting that a reward will be given or paid for
any property which has been stolen or lost, without seiz-
ing or making any inquiry after the person producing
such property;

{¢.) promises or offers in any such public advertise-
ment to return to any pawnbroker or other person who
advanced mouney by way of Joan on, or has bought, any
property stolen or lost, the money so advanced or paid,
or any other sum of money for the return of such pro-
perty ; or

(d.) prints or publishes any such advertisement.

1R8O 16da, 00 24 & 25 Vict. e, 0 s, 102,
2 Yo action to recover apy such penalty shall bo brought aguinst the printar or pub-
lisher of n newspuper, defined us a newspaper for the purposes of the Acts, for the time

being in force, relating to the carrizee of newepapers by poat, exeept within six months
after the cause of action erises; R- 8. .o, 1648 00533 & 3¢ Viet, ¢, 6583, 2, 3.
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PART IV,
ACTS IXJURIOUS TO THE PUBLIC IN GENKRAL.

CHAP., XVIIL.—Ux~perinep Mispe | CHAP XX.—Commox NUisarcms—

MEANORS. Disornerey IovsEs—GAMING—
CHAP. XVIII.—OFFEKCES AGAINST LoTTERIEA.

REeLcion. CHAP. XX [—Vacravcy—Lorres-
CHAP. XIX.—OrreEXCES AGAINET IKG ¥DAR BHIrR.

MoraLiTy.

CHAPTER XVIL
UNDEFINED MISDEMEANORS.
' ARTICLE 208.
ACTS INVOLVING PUBLIC MISCIIEF.

? [Actst deemed to be injurious to the public have in
somc instances been held to be misdemeanors, because it
appearcd to the court before which they were tricd that
there was an analogy between such acts and other acts

15, I Azt 160,

% [Hee 3 Hist. Cr. Law, 351-60, and 2 Hist, Ce. Law, 197-0 : sce the whole of ehapter i, of
8ir W. Exle’s work on 'Trade Unions, pp. 1-54, particulnrly pp. $8-33; alzo his aeeount of
F.v. fawlandsand R, v, Duileld, Ibid. 81-7. Wright ou tle Laws of Conspiracy should
be stadied, and contrusted with this. Bee alse my aecount of {he law of congpiraey in
Rozeon's Criminnl Evidence (Rth ed.), pp. #09-414, As to offences rolating to the adminis-
tration of iustice, see 5th Rep. C. L, O\ passim, but partieularly p. ¥9, &e., p. 50, &e., and
B.v. Opie, 1 Bpund, 301 ; &, v, Jting, 8 T, W. 583, and other cazes there citod. Asto
public officers, A, v. Bemdbridee, 22 831, Tr, 1, After guoting the judgment of Wilies, J.
{the collengue of Lord Mansfield), in Milfur v. Towlor (4 Burr, 2312}, to the cficet that
** justice, moral fitnuse, nod public convenience, when applied to o vew subjeet, mako
commen law without preeedent,” Pollock, ¢ B., said, * T entirely agreo with the spirit
of this prasaga so far as it regards the repressing what is n public evil and preventing
what would booome a public mischief ; but I think there i8 u wide differcnce botween
protectiog tho community against a new aourec of danger and creating o new right. T
think the esmmon Jaw is guite compatent to pronounce anything to he illegal which iz
manifestly neningt the public good ; but T thiok the eommon law cannot create new
rights,” &e. (Joffervw v. Hovsey, 4 H. L. C. 936). As to chentg affecting the publie, sve 2
Eust, P. €. 818-822,]
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[which had been held te be misdemeanors, although such
first mentioned acts were not forbidden by any express
law, and although no precedent exactly applied to them.

This has been done especially in the case of agreements
between more persons than one to carry out purposes
which the judges regarded as injurious to the publie, in
which case such acts have been held to amount to the
offence of conspiracy ;

or when they have been done by a public officer in
relation to his official duty ;

or when they tended in any way to pervert the
administration of justice, or to disturb the public peace;

or when the proceeding has been by parliamentary
impeachment.)
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CHAPTER XVIIL
' OFFENCES AGAINST RELIGION.

¢ ArTIOLE 207.

BLASPHEMY DEFINED—ALTERNATIVE DEFINITIONS.

* [EVERY publication is said to be blasphemous which

containg

Matter relating to God,
Jesus Christ, the Bible, or
the Book of Common Prayer,

. intended to wound the feel-
ings of mankind, or to ex-
cite contempt and hatred
against the church by law
established, or to promote
immorality.

Publications intended in
good faith to propagate
opinions on religions sub-
jects, which the person who
publighes them regards as
true, are not blasphemous
{within the meaning of this
definition) merely because
their publication is likely
to wound the feelings of
those who bclieve such
opinions to be false, or be-
cause their general adop-
tion might tend by lawful
means to alterations in the
constitution of the church
by law established.,

(a.) A denial of the truth
of Christianity in general,
or of the existence of God,
whether the terms of such
publication arc decent or
otherwise ;

(6.} Any contemptuous
reviling or ludicrous matter
relafing to  God, Jesus
Churist, or the Bibie, what-
ever may be the occasion
of the publication thereof,
and whether the matter
published is, or is not, in-
tended in good faith as an
argument against any doe-
trine or opinion, unless the
publication is made under
circumstances constitufing
a lawful excuse,

1 [See 2 Higt, Cr. Lnw, ch. xxv. 336-497, nnd Draft Code, Part XIL]

28, D Art. 181

3 [Therc iz anthority for each of these viaws, as may he seen from a collection of all the]
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[Every one who publishes any blasphemons document
is guilty of the misdemeanor of publishing a blasphemous
libel.

Every one who speaks blasphemous words 1s guilty of
the misdemeanor of blasphemy.

! ArTICLE 208.

DENYING TRUTH OF CHRISTIANITY, &C.

Every one commits a misdemeanor and upon convic-
tion thereof is liable to the punishments hereinafter
mentioned, who having been educated in, or at any time
having made profession of, the Christian religion within
this realm, by writing, printing, teaching, or advised

{enges on the subject in Folkard's Edition of Starkie on Libel, pp. 5u5-803, Most of the
pazes are old, and I do oot think that, in fact, any one has been gonvioted of blasphemy
in modern timas for o meto Gecent exprossion of disbelief in Christianity, Mr Starkie
manyyears ago wrote, A willul Intention to pervert, insult, and mizlead others by
mesns of contumeliona abuse npplied to saored subjects, ox by wiltul misrepresentations
and artful sophistry ealenlated to migload the fgnorant and nnwary, ig the criterion and
test of gnilt.” This is the lauguage of & man who menns, but i3 reluctant to say plainly
“ You may deny Christianity to betrue, but you must do it in a Jdecent way, wnd with
regard to the feolings of others.” Lord Coleridge allows me to suy thai the left hand
side of the pnage correctly states the law laid down in tho lugt trind which took place for
blasphemy, £. v. Pooley, tried at the Bodmin Summor Assizes, in 1857, before Coleridee,
J. Lord Coleridge waa counsol in that case. For the roasous given in the chapter on
offences against religion in my listory of the Criminal Law, Vel ILp. 474, I am now
unable to agrae with tho milder view of the law. See Draft Code, 8. 141, In1883, ahortly
after the pubHoation of the last edition of this work, a man pamod Foote was tried for
blasvhemons libel hefore Lord Coleridge. Ho direoted the jury arcording to the doctrine
gbnted in the loft hand eolumy. His summing up was published by Stevens and Sona in
1883, T wrote en article on the subjest maintaining my own view in the Fortnightly Re-
piewTor Murch, 1884, and Mr, Aspland afterwards published an abla pamphlet on the
other sido of the question. [t did not eonvinee me. It has been ofien suggested, nod
would, I think, be highly desirable, that the question should be settled by Parliament.]

U8, Ir. Art. 163,

19 & 10 W, § e. 35. T have omitted Article 162 respecting hercsies, such offences being
coguizable by a competent ceolesinaticnl court and the eoclesiastienl law of England not.
having say toree in Cannda ; fr re Lowd Rishop of Natal 3 Moo, P.C.C. X, 8. 115. T hava,
however, retained in the text Articles 208, 2°%, 210 nnd 211 as they are founded on statutes
of & date sufficiently early to bt in foroe in Canada, and a9 the offences ara punishable ou
indietment hefore any court of competent eriminal jurisdiction, though it is doubiful how
far,if atall, the eourts of Cunada would hold such statutes to be applicable te, med in
foree in, Canudu, See 2 Bishop Cr. Law 3. 76 Note {5).
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[speaking] * denics any one of the persons in the Holy
Trinity to be God, or asserts or maintains that there are
more Gods than one, or [denies the Christian religion to
be true, or the holy scriptures of the Old and New Testa-
ment to be of Divine authority. '

For the first offence the offender must be adjudged in-
capable and disabled in law, to all intents and purposes
whatsoever, to have or enjoy any office or employment,
ecclesiastical, civil or military, or any part in them, or
any profit or advantage appertaining to them, and if at
the time of his conviction the person convicted enjoys or
Possesses any office, place, or employment, such office,
place, or employment becomes void.

Upon a second conviction for all or any of the said
crimes the offendcr is fromn thenceforth disabled to sue,
prosecute, plead, or use any action or information in any
court of law or equity, or to be guardian of any child, or
executor or administrator of any person, or capable of any
legacy or deed of gift, or to bear any office, civil or mili-
tary, or benefice coclesiastical, for ever within the realm,
and must also suffer imprisonment for the space of three
years from the time of such conviction.

Any person convicted of any of the aforesaid crimes for
the first time shall be discharged from all penaltics and
disabilities incurred by such convietion, upon his acknow-
ledgment or renunciation of such offence or erroneous
opinions in the same court where he was convicted within
four raonths after his conviction.

* ARTICLE 209.
DEPRAVING THE LORD'S SUPPER.
"Every one commits a misdemeanor who depraves,

190 & 10 Win, & c. 33 containg the provision not. inelnded i the briekets, It was repealed
by 53 Geo. 34,160, Where the offenco iz committed by words spolen thero ean be no
conviction unlessan information is madabofore a justice within four Jays wud the ofiender
8 prosecutod withio three menths.

#38. D Axt. 1i4.

#[1 Edw. 8. ¢. 1, 5. 1, applied to the present Book of Cemmon Prayer by 14 Car, 2, ¢, 4.
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{despises, or conterans the sacrament of the supper and
table of the Lord, in contempt thereof by any contempt-
uous words, or by any words of depraving, despising, or
- teviling, or by advisedly in any other wise contemning,
despising or reviling the said sacrament,

VArTICLE 210,
DEPRAVING THE BOOK OF COMMON PRAYER.

*Every one commits a misdemeanor and is liable upon
conviction thercof to the punishments hereinafter men-
tioned, who does any of the following things : that is to
say,

{a.) who,in any interlude, play, song, rhymes, or other
open words, declarcs or speaks anything in derogation,
depraving, or despising of the Book of Common Prayer,
or of anything therein contained, or any part thereof; or

(b.) who by open fact, deed, or open threatenings,
compels, causes, or otherwise procures or maintains any
parson, vicar, or other minister, in any cathedral or parish
church or chapel, or in any other place, to sing or say
‘any common or open prayer, or to minister any sacra-
ment otherwise or in any other manner or form than is
mentioned in the said book ; or

{c.) who by any of the said means uniawfully inter-
rupts and, lets any parson, vicar, or other minister in any
cathedral or parish church, or chapel, in singing or say-

[ 20. I hove retained these and the £ ollowing provisions because, though they are prae-
tieally obsolete, they rulate to uets whieh might still be done, But I have not thought it
worth whils t6 eneumber the hook with the statutes of preemunire, which, with hardly an
. exeeption, are only historieal monumonts of brgone politieal and religions sontlicts, im-
vosing pennlties on acta which it is burely eonceivable that any one should do in the pre-
sent atate of society. The aubject is treated {fully in the Tth Repert of the Criminal Law
Commirsioners, pp. 37-45. The offences are appenling to Romo from any of the Queen's
Courts (24 Flen. 8, . 12) ; nsserting that Posliament has a legislative authority without
the Crowa (3 Car. £, ¢, 1) : and some others.]
18, D. Art. 163, ’

*[1Elin ¢. 2 5. 3, appliod to the present Bogk of Common Prayer by 14 Car. 2, ¢. 4,
8. 20.]
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[ing common oT open prayer, or ministering the sacra-
ments, or any of them, in the manner mentioned in the
said bhook. :

For the first offence the offender must+be fined one
hundred marks, and in defaalt of payment within six
weeks after his conviction must be imprisoned for six
months.

Tor the second offence the offender must be fined four
hundred marks, and in default of payment as aforesaid
must be imprisoned for {welve months.

For the third offence the offender must forfeit to the
Queen all his goods and chattels and be imprisoned for
life. .

'ArTIOLE 211.

CLERGYMEN REFUSING TO USE THE BCOK OF COMMON
PRAYLR.

? [Every one commits a misdemeanor, and is liable upon
conviction thereof to the punishments hereinafter men-
tioned, who, being a parson, vicar, or other minister
whatsoever, that ought or should sing or say common
prayer according to the Book of Common Prayer,

{#.) Tefuscs to nse the said common prayer, or to min-
ister the sacrament, in such cathedral or parish church,
or other place, as he should use or minister the same;

(5.) uses, wilfully and obstinately standing in the
same, any other rite, ceremony, order, or form of mass,
openly or privily, or matins, evensong, administration of
the sacrament, or other® open prayer than is mentioned
and set forth in the said bock ;

(e.) preaches, declares, or speaks anything in deroge-

15, D. Art. 166.

2[2 & % Bdw. 6 0. 1; 14 Car, 2, e, 4, &. 20, nnd see I Eliz e. 2, 8, 2, which slightly varies
* tha penalty on onae point.
2 By * gpen prayer s mennt that prayer which is for others to come unte or hear, sither

in eommon ohurchaa or private chapels, or ortories, commonly called the S8ervice of the
Chureh,”}
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[tion or depraving of the said book, or anything therein
contained, or of any part thereof.

For the first offence the offender must forfeit to the
Queen one year's profit of such of his benefices as Her
Majesty appoints, and be imprisoned for six months,
whether he has any benefice or not,

For the gecond offence the offender must be deprived
ipso facto of all his spiritual promotions, and be impris-
oned for a year, and if he has no promotion he must he
imprisoned for life. _

For the third offence the offender must be imprisoned
for life.]

PAwrioLe 212,
DISTURBING PUBLIC WORSILIP.

!Every one is guilty of a misdemeanor and liable to
- imprisonment for any term less than two years who,
(¢.) by threats or force, unlawfully obstructs or pre-
- vents, or endeavors to obstruct or prevent, any clergyman
or other minister in or from cclebrating divine service, or
otherwise officiating in any church, chapel, meeting-housc,
~ school-house or other place used for divine worship, or in
or from the performance of his duty in the lawful burial
of the dead, in any church-yard or other burial place; or
{b.} strikes or offers any violence to, or upon any civil
process, or under the pretence of executing any civil pro-
cess, arrosts any clergyman or other minister who is en-
gaged in or, to the knowledge of the offender, is about to
engage in, any of the rites or duties in this article men-
tioned, or who, to the knowledge of the offender, is going
to perform the same, or returning from the performance
thercof,
?Every one is guilty of a misdemeanor and liable, on
18.D. Art. 167,

R.B.C.0.156; 52 Geo. 8. c. 155,5.12 1 9 £ 10 Viet. . 59,5, 4; 23.% 24 Viet. . 32,2 2: 24 & 95
Vict. 6,100, 5, 36, See Reid v, Inglis, 12 U, C. C. P, 191 a8 tol Will. & M. ¢. 18,8 15,
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summaty conviction, to a penalty not exceeding twenty
dollars and costs, and, in default of payment, to imprison-
ment for a term not exceeding one month, who wilfully
disturbs, interrupts or disquiets any assemblage of per-
sons met for religious worship, or for any moral, social or
benevolent purpose, by profane discourse, by rude or in-
decent behavior, or by making a noise, either within the
place of such meeting or so near it as to disturb the order
or solemnity of the meeting.

agninst disturhers of roligious worship being in foree in Ontarie. Tiraft Code,s. 143, A
person may be eonvicted under 22 & 24 Viet, e. 32, 5. 2, of violent hehavior in o ehareh,
although such behavior is an ussertion of n bond fide claim of right: Asher v, Caleraft
L. R.8Q.B.D, ¢ 607,

In the dreaft of the Ravized Statutes of Conadw, chapter 150, respecting offences against
roligion, was inoluded & provision, fonnded on the statutes hereinafter referred to, against
the desocration of the Lord'a Day by shooting, zaming, sporting, fraquonting tippling
houges, or by servila lubor {(works of necessity and mercy exceptad), but it was struck out
by the Joint Committee of the two Houses of Parlinment to which the draft was roforred.
Apart from the guestion as to how far 20 Car. 2, e. 7. may be in force in nny Provinee
thero wue, in ench Provinee before it became n part of Caoedw, Iegizlation on
the subject. See C. 8. U, Coc.14; CLA T.Coe. 23 R8N, Boe, 144,52 KB N8
3rd Ser. e. 139, 5. 9; 20 Geo. & (P E. 1), 3rd Sesa. e. 5 &4 Viet. (P. E. I) e 7,8.10; 81
Viet. (P. B. L) c. 14; R, 8. B, C. (1871) No. 46. The logislature of Ontario hns re-enacted
. 8. 1. €., . 104, in the view, probably, that its provigions are of the churaeter of polico
regulationa affecting public morals. The English statntes on the aubject will ba found in
4 Stoph. Comm. (Oth ed. pp. 210-212, Sco Hespeler v, Shaw, 16 U, C. Q. B, 104, aa to haoling
hay. Astowho aro travellors within the exeoption contained in O, 8. T, C. e, 104, 8,1, 500
R v. Tinnineg, IL U, C. Q. B. 626 und B, v Daggett, 1 0. B. 337. A drugeist who sells
lozenges vn Sunday iz assumed to sell them as & medivine 3 7. v. Howarth, 33 T. 0. Q. B,
537, A person in the public serviceof Her Majesty is not within R, 3,0, ¢. 169 (C. 3. T. .
¢. 104) in respect of work done by him as such eervant on Sundny ; B. v. Berrdman 4 0, R.
232, See Art. 242 s to opening places of public entertainment and amusement on the
Yord's Daz.

R. 8. N. &. 3rd Ser. c. 158 contains a provision ngainst loosing or injuring horses in the
wicinity of meetings convened for religions or moral purpeses (2. 4).
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CHAPTER XIX.
' OFFENCES AGAINST MORALITY.

* Anricnr 213.
SODOMY.

* [EVERY one commits the folony ¢
liable] to imprisonment for 1ife [who
(@) carnally knows any animal ; or,
{b) being a male,
- woman (per anum).
Any person ahove the age of fourtecn years who per-
* mits himself or herself to be so carnully known as afore-
#aid is a principal in the first degree in the said felony.]

alled sodomy, and is

carnally knows auy man or any

TARTICLE 214,

3 ATTEMPT TO COMMIT S0DOMY,

© *Every one who attempts to commit sodomy is
. of a misdemeanor, and is liable to tey y
. ment.

guilty
cars’ imprison-

ArRTIOLE 215.
INCEST.

" Every one who in Nova Scotia, New Brunswick or

1[Aa to rape and sther offences of the same
98, D, Axi. 168,
MECeldl,el: MHES
- Saa S Hist. Cr. Law,
14
[ 48D, Art. 1090,
¢ ¥RB. O 187,18, 2; 24 & #5Viet. e 10N, &, 62, Braft Code, e, 145,
) Detent to it sodowy aad ind
¥8. D Art. 190,
TB.B.N.5. (3rd 8.} o. 160,8.2. R.S. N.B. c. 43,8, 2 24 Viat. {P.ET)e 27
* following i article 170 of Stephens’ Digeat, and the note thercto,

kind, see Chap, XXVITT, poat, p.o 8]

Viet. a. 110, a, 6l; see easez in I Ruysa, Cr. (5th ed } §79-32,
4£20-30. Ag ty carnal knowledge aes Article 32, Dira ft Code,

As to assnnlty with
t azsanits on male persons see Art, 312,

3.3 Tha

M
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Prince Bdward Island commits incest is guilty of a mis-
demeanor and liable in Nova Scotia to two years’ im-
prisonment, in New Brunswick to lourteen, and in Prince
Edward Island to twenty-one years’ imprisonment.

' ArTICLE 216,
ADULTERY.

* Iivery one who, in New Brunswick, commits adultery
is guilty of a misdemeanor and liable to a fine of four
hundred dollars or to two years’ imaprisonment.

¥ ArricLE 217,
PURLIC INDECENCIES.

*[Every one commits a misdemeanor who does any
grossly indecent act in any open and public place in the

Amrrone 170,
RCULESTARTICAL CENSUEES FOR IMMORALITY.

** Iivory perfon who commits incest, adultery, fornieation, or nny olher deadly sin (not
“ pimishuble at cowwmen Iuw}, s liable upou eonvieton thereof in an Eeclesinstical
“ Cuourt to be direeted to do penence, and 1o be excommunicated, and to be imprisoned
** for sueh term not exeeeding six mouths as the Court pronouncing the senlense of ox-
“ pommunication may direat.”

¥ 18 Bdw. 1, stat. 4 e. 1; 52 Geo. 4, 0. 157, s2. 14 ; unj sce Philiimore’s Eecl. Law, 1081,
Y1449 5 wden Pitifmore v Meehon, 110, D, 481: Co. Titt. 960, Inecest, thowegh not men-
“ tignod in the atatuto ** Circumspeeté agalis,” is the only effevce which in these days
“ ig'aver prosecuted under the Jaw here stated.  Such a prosecution oceurred within the
“ Jast few yoors in tho Bishop of Chichestar’s Court, #Hee 2 Hist. Or, Luw, 308-420."

The vffznces nro not, however, punishab!e in woy partof Canada except as indicated o
the text, there belng no eompolent eclesinatival Court, and 1he ecclesinatical law of
England not baing in forca here. Fare Lowd Bivhep of Netol, 3 Moo, I'. C. ¢ N. 8. 15

LE, D, Art, 1T0h ' )

PR.E, N Boe 145,43, A married moan may be convicted of adnltery though the
offorize is committed with an unmarcied womnn ; 2. v. Fgre, 1P, & Bl 180 Onoan indiet-
ment againat A for adultery with B, n woman mazriod in a fereign stute, A eannotbe
convieted unless it bo proved that B was lawfully murried aceording to tho law of the
pluce where the merringe was solemnized s 2. v, £8iv, 22 N. B. R, 440,

T8, Th Art. 171,

111 Hawk, P, €. 388, The aetg referred to are principally acts of open indecency, bub
an aot seandalonsly profligate, thovgh not in this senze openly indecent, might in some
eazes ha o misdemennor, aa, eqr., selling n wife, Sea per Lord Mansficld in . v. Deloval,
3 Burr, 1438,] R, v, Devaweur, 9 T W, 388, See Avt. 230 (¢}, Dralt Codo, 8 145
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[preseﬁce of more persons than 'one: but it is uncertain
whether such conduct in a public place amounts to a
misdemeanor if it is done when no one is present, or in
the presence of one person only.

* A place is public within the meaning of this Article
if it is so situated that what passes there can be seen by
any considerable number of persons if thoy happen to
look.

' Iflustrations,

The following are instances of public places :

? The inside of an omnibug ;

* The roof of & house visible from the back windows of several houses ;

¥ The inside of o urinal open to the public, and by the side of a foot-
path in Hyde Park :

¥ The inside of 4 booth on Epsom racecourse, which the public were
invited {0 enter;

" A place out of gight of the public footway where peonle had no legal
tight to go, but did habitually go without interference.

S ArTICLE 218,
OBRCENE PUBLICATIONS.

Every onc commits a misdemeanor who, without
justification,
{a.) publicly sells, or exposes for public sale or to
public view, any ohscene book, print, picture, or other
indecent exhibition; "or any publication rccommending

[ Eiliot's Oase, L, & C. 108.] In &. v. Fenasseur, Rumeay, J. expressed the opinion that
an exposure of a grossly indecont character to one woman or child would be 2 misde-
meansr,

% Webb's Casve, 1 Don. 338 ; Totmes's Clase, Denrs. 207; £2. v, Ovehard, 3 Cox, O C.248;
RB.v. Rouverand, stated by Parke, B, in 72 v. Webd, 1 Den. 344,

3 R.v. Hotmes, Danra, 207,

* Phallman'y Ciese, L, & ©. 325,

PRy, Harrie, L. R 10, CL R, 282,

& B v. Suunders. L R. 1 Q. B. . 18,

TR, v, Wellard, L. B. 14 @, I3, T.63.]

FE.D, A 172 Sco Appendix Noto V.

¢ [Appendix Note V ; Strange, 799; and eee 20 & 21 Viet. o. 83, 5. 1; 14 & 15 Vict.
2. 100, = 28 ; Starkie (hy Falkard), 603-12, Draft Code, 5. 147,

*These words are added in reference to the ease of R, v. Brodlaugh, tried bofora Cock-
burn, 0. J.; 18 June, [377. T havo not seen any report of the trial itself. Pmee}edinga in]

: M2
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[sexual immorality, even if the recommendation is made
in good faith and for what the publisher considers to be
the public good.

(5.) publicly exhibits any disgusting object.

(SUBMITTED.)—A person is justified in exhibiting dis-
gusting objects, or publishing obscene books, papers,
writings, prints, pictures, drawings, or other representa-
tions, if their exhibition or publication is for the public
good, as being necessary or advantageous to religion or
morality, to the administration of justice, the pursuit of
gcience, literature, or art, or other objects of general
interest; but the justification ceases if the publication is
made in such a manner, to such an extent, or under such
circumstances, as to exceed what the public good requires
in regard to the particular matter published. '

Itlustrations.

{1.}! A exhibits for money, to all comers, an unnatural and monstrous
birth. A commits a misdemeanor-

B exhibits a gimilar ohject to students of medicine only. B does not
commit a migdemeanor, '

(2.)* A, a bookseller, publishes the work of a casuist, which contains
amongst other things obscene matter. The work is published in Latin,
and appears from the cireninstances of its publication to be intended for
bond fide students of casnistry ouly. A has not commiited a misdemeanor.

B extracte the obsecens matter from the work so published, trauslates it
into English, and seils it as & pamphlet about the sirests {or the purpose
of throwing odium upon casuists. B has committed & misdemeanor.]

[error on the ground that the indietment was defective were tnken jn 1878 and are reported
in L. . 3 Q. 8. D, 607, Tho jury found that the wotk prosecuted endled the “ Froits of
Philosophy,” was published in good faith for the publie good, nnd that it recommended
immoral practices. It appenred in cvidence that it was not obseene in the sense of
being ealenlated or intended to exoite passion,

1 [Harring v. Walrond, 1 Ruas. Cr. 436.

2 The second paragraph of this iilustration is bnsed upon R.v. Hicklin, L. R.3Q.B.
880 ; and saa Steels v, Branman, L. R.7C. P. 281, The first pait iz merely my suggestion
as to what cught to be held to be the law if the guestion should arise, but the puint oah-
not be called cleny. Keating, J., referred in pasving to the question in Stecle v, Hrannen,
L. R.7 C. P. 2689, 270, but expresged no opinion upen it, [ confine this artiole to obecenity
pecanse I have found no anthority for the proposition that the publication of & work
funmoralin the wider senge of the word ig an offence, A man might with perfect decency
of expression, and in complete good faith, muintain dootrines as to marriage, the relation]
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ArTIiCLE 219,
POSTING IMMORAL BOOKS, ETC.

'Every one is guilty of a misdemearior who posts for
transmission or delivery by or through the post,

{a.) any obscene or immoral book, pamphlet, picture,
print, engraving, lithograph, photograph. or other publi-
cation, matter or thing of an indecent, immoral, seditious,
disloyal, scurrilous or libellous character ; or

(b.) any letter upon the ouiside or envelope of which,
or any post card or post band or wrapper nupon which,
there are words, devices, matters or things of the char-
acter aforesaid ; or

{¢.) any letter or circular concerning an illegal lottery,
so-called gift concert or other similar enterprise, offering
prizes, or concerning schemes devised and intended to
deceive and defrand the public for the purpose of obtain-
ing money under {alse pretences.

2 AnTionE 220,

SEDUCTION OF GIRLS UNDER SIXTEEN—CARNALLY
KNOWING IDIOTS,

*Every one is guilty of a misdemeanor and liable to
two years’ imprisonment who,

[of the sexes, the oblizgation of truthfulness, the nature and limits of the rights of pro-
perty, &e., which would be regardod ns highly jmmoral by most voople, and vet (Tihink}
comnit no erie.  Obsconity and immurality in this wide senao are eotirely distinet from
eaghother. The languuge used in referenee to some of the coses might chrow dogbt on
thiz, but I do not think any instunee ean be given of the punishment of a deeent and fend
file expression of opinions commonly rogavded as immoral. T leave this note aunnltered,
but ginen it was written the cise eited above of £, v. Brodiowsd moy be considered to
have gone somo way towards extablizhing a different prioeiple, and to o invested juries
to a certain extent with tha puwers of es pust focts consors of the press s far as such
publications on the relution of the sexes are eoncerngd. I think that juries cught to
exertise such a power with the greatest enution, when n man writes in good faith on &
subject of great interest und opon to much differeueo of opinion, and whon ne indecency
of language iv usod, excopt sush ux i3 necessury to make the muiter trouted of intel-
ligible.j

PR.8. 0, ¢ 55, 5. 108,

28, D, Ari. 173,

R B.0. . 157,5.3: 50 & 51 Viet. (Do, 48,5 1, The prosecution for any offence
defined in Ariiotes 220222 mwust be commonced within vne yesr from the sowrnission,
thereof ; 5. 6 (5.
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(a.) seduces and has illicit connection with any girl of
previously chaste character, or who attempts to have illi-
cit connection with any girl of previously chaste char-
acter, being in either case of or above the age of twelve
years and under the age of sixteen years ; or

(6.) unlawfully and carnally knows, or attempts to
have unlawful carnal knowledge of, any female idiot or
imbecile or insane woman or girl, under circumstances
which do not amount to rape, but which prove that the
offender knew at the time of the offence that the woman
or girl was an idiot or imbecile or insane.

ArTicLE 221.
SEDUCTION UNDER PROMISE OF MARRIAGE.

» Every one, above the age of twenty-one years, is gailty

of a misdemeanor and liable to two years’ imprisonment, -
who, under promise of marriage, seduces and has iblicit

connection with any unmarried female of previously
chaste character and under twenty-one years of age.

2 ARTTIOLE 222,

HOUREHOLDERS PERMITTING DEFILEMENT OF GIRLS
ON THEIR PREMIBES.

3Fvery one who, being the owner and occupier of any
premises, or having, or acting, or assisting in the man-
agement or control thereof, induces, or knowingly suffers,
any girl of such age as in this Article mentioned {o resort
to or be in or mpon such premises for the purpose of
being unlawfully and carnally known by any man,
whether such carnal knowledge is intended to be with
any particular man or generally,’—

1R, 8. . a. 167, 5, 4 ; 50 & 51 Viet. (D.) ¢. 48,5 2,

23, D, Art. 173 A,

3R, 8, 0. o157, 8 53 48 & 49 Viet. e, 60, 0. 6.

3 [A father who allowa his daughter living with him to uet a8 a prostitute in his housa
iz within this provision. H.v. Webster, L. R. 16 Q. B. T, 136.] As to belicf,3ee R.Y.
Packer, 16 Cox, O, C. 57,

LA
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(a.) 1s guilty of felony, and liable o ten years’ imprison-
ment, if such girl is under the age of twelve years: and

{b.) is guilty of & misdemeanor, and liable to two years’
imprisonment, if such girl is of or above the age of twelve
and under the age ol sixteen years. _

It shall be a sufficient defence to any charge under this
Article if it is made to appear to the court or jury before
- whom the charge is brought, that the person so charged
had reasonable cause to believe that the girl was of or
above the age of sixtcen years.

YARTICLE 228.
UNLAWFULLY DEFILING WOMEN.

*Every one is guilty of a misdemeanor, and liable to
two years’ imprisonment, who, by false pretences, false
representations, or other fraudulent means,—

(@) procurcs any woman or girl, under the age of
twenty-one years, to have illicit carnal connection with
any man other than the procurer; or

(b) inveigles or entices any such woman or girl to a
house of ill-fame or assignation, for the purpose of illicit
intercourse or prostitution, or who knowingly conceals
in such house any such woman or girl so inveigled or
enticed.

*ARTICLE 224.

CONSPIRACY TO DEFILE.

‘[Every one commits the misdemeanor of conspiracy
who agrees with any other person to induce any woman
to commit adultery or fornication, or to take any woman
from the lawful custody of her parents, in order to marry
her to any person without their consent;

(SUBMITTED.) Provided, that an agrecment between a

LR D. Art, 173,
IR.8.C.e 157,85, T; 24 & 25 Viat. 0. 100, 5, 49 ; 48 & 40 Viet. o, 69, #5, 2, 10,
58, D, Art. 174

+[R. v, Lord Grey, 38t Tr. 51%; 1 East'P. (. 430: R, v, Mears, 2Dap. 0 T9; B De-
{avel 3 Durr, 1434, Draft Code, 8, 149.]
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[man and a woman to commit fornication or adultery, or
that the woman shall leave the lawiul custody of her
parents without their consent, in order to marry the
man, is not a conspiracy.]

ARTICLE 225.

SEDUCTION OF FEMALES WHO ARE PASSENGERS ON
VESSELS.

' Every one is guilty of a misdemeanor and liable to a
fine of four hundred dollars, or to one year's imprison-
ment, who, being the master or other officer or a seaman
or other person employed on board of any vessel, while
such vessel is in any waters within the jurisdiction of
the Parliament of Canada, under promise of marriage, or
by threats, or by the cxercise of his authority, or by soli-
citation, or the making of gilts or presents, seduces and
has illicit connection with any female passenger.

The subsequent intermarriage ol the seduncer and the
seduced is, if pleaded, a good defence to any indictment
{or any such oflence.

ArTICLE 226.

PREVENTION OF IMMORAT, INTERCOURSE WITH FEMALE
IMMIGRANTS.

* Bvery officer, seaman or other person employed on
board ol any vesscl bringing immigrant passengers io

TR, & C.e. 63 4 37. This provision neears in The frmmigraat Aet, but 1= not interms
limited to voescls bringiue mmigrants or to female immigrant passengers, ag ia the cuse
in redpeet of the offonces defined in Artiele 238,

2R, 8.0, 0. 65, 8. 8%, The peualtics aro reeoverabla at the suit of a eollestor of eus-
toms or Dominion iwmigration ngent in o snmpary mitner before two justiess of the
peace if the amount docs net axceed olghily dollars, otherwise by civil action by gz officer
in & conrt of competent jurisdietion. See 8. 42, by the third elucae of whieh it is provided
that if the penulty exceeds forly dollurs the wifense is & misdemeanor punizhable by fine
or imprisonment or buth in the disersiion of the court. By s, 39 the master of any sueh
vesgel is bound under a ponulty of ffty dollars tu post in a vonepicuons place on the fore-
enstle, and in the parts of the vessel assigned to immigrant passengers, notices in English,
Freneh and {(rermao contuining the proviaiens of . 33, 0B which the text is founded.

T
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Canada, who, while such vessel is in any waters within
the jurisdiction of the Parliament of (anada, entices or
admits any female immigrant passenger into his apart-
ment, or, except by the direction or permission of the
master of such vessel first made or given for such pur-
pose, visits or frequents any part of such vessel assigned
to female immigrant passengers, is liable to a penalty
equal in amount to his wages for the voyage during
which the said offence has been committed.

Every master ol any such vessel who, while such
vessel is in such waters, directs or permits any oflicer or
seaman or other person on board of such vessel to visit
or frequent any part of such vessel assigned to immi-
grant passengers, except for the purpose of doing or per-
forming some necessary act or duty as an oflicer, seaman
or person employed on board of such vesscl, is liable to a
penalty of twenty-five dollars for each such offence.?

The provisions of this Article donot apply to cabin pas-
sengers, or to any part of the vessel assigned to their use.

ArricLE 227.
PROSTITUTION OF INDIAK WOMEN.

!Every one is guilty of a misdemeanor, and liable to a
penalty not excceding one hundred dollars and not less
than ten dollars or to six montihs’ imprisoniment,

{a.} who, being the keeper® of any housc, tent or wig-
wam, allows or suffers any Indian woman to be or remain
in such house, tent or wigwam, knowing, or having pro-
bable cause for believing that snch Indian woman is in

1 gecazion on which lie so divects or permita the provisions of this section to he
violated by any such officer, seninan or other porson.™

TR, 8. Q. 0. 48, 8. 106 ; 50 £51 Viet. (D) e 33,2 11, Clause () applies to Indians us
wall as to these who are ot Indians,

# Every person who nppears, acts or behinves as master or mistress, or as the person who
has the care or management of, any honse, tent or wigwam in which any Indian woman
ia, or remains for the purpuse of, prostituting herself therein, is deemed to he the keeper

thersaf, notwithstanding he or she ia nat in fuet the real keeper thereof ; R. %, . ¢, 47,
a 107
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or remains in such house, tent or wizgwam with the
intention of prostituting herself therein; or,

(6) who, being an Indian woman, prostitutes hersel{
therein ; or

(c.) who, being an Indian, keeps, frequents or is found
in & disorderly house, tent or wigwam used for any such
purpose,

! ArTIiCLE 228,

PREVENTING THE BURIAL OF DEAD BODIES AND DISINTER-
RING THEM.?

8 [Every one commits a misdemeanor who prevents the
burial of any dead body, or who, without authority, dis-
inters a dead body, even from laudable motives; or

who, having the means, neglects to bury a dead body
which he is lagally bound to bury, provided that no one
is legally bound to incur a debt for such a purpose; or

*who buries or otherwise disposes of any dead body on
which an inquest ought to be taken, without giving
notice to a coroner; or

who, being under a legal duty to do so, fails to give
notice to a coroner that a body on which an inguest
ought to be held is lying unburied, before such hody has
putrified.

TR DL Art 1T

*[In J2. v. Price, Lo R, 12 Q. B, Tn. 247, I held thet to burn o dead body instead of bury-
ing it was not in itsolf o wmisdemeanor, if it wus so dooe as nub o amonut to & publia
nuisance. "This decision 13 to a certnin extent recognizod in K. v. Stephenson (L R. 13
0. B. D, 33, There were no mansns of questioning it.

5 R v, Van, 2 Den. (L0, 325 [ngunusts ought to be hald when the eoroner en rensonable
grounds and in good faith believes Lhiat the decewsed peraon’s doath was of such a nature
as would, if troe, justify tho holding of an inguest ; R, v. Stephonser, L. K. 13 Q. B. D.
231, A man i3 bound to burg his ehild’s body, and; Isappose, his wife's. In R v. Vaan,
Lord Campbell said, '* A man is bound, if he fias the means, te give his child Christian
burial.”’ 'This can hardly ben duty io tho eaze of persons who are not Christinns, but
probably  Christian ¥ meuns only decont. It appears from R.v. Stewart, 12 A, & BTV,
778, that the person under whose roof another parson dies iaunder u lezal duty to oarry
the corpse, denently covered, to the pluce of burial if there is no one else who i9 bound t¢
buryit. Drafi Code, , 158. -

41 Russ. Cr. 620 (Gth ed.) Tl Rep. C. L. C. pp. 50, 51 ; and sec £. v. Stepliensan, L. R. 13
Q. B. D, 8311
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Jilustrations.

[(L.) * A digs up a dead body and sells it for purposesof dissection. This
i8 & misdemeanor. '

(2] * A, without the consent of a dissenting congregation, te which a
burial ground belonged, or of trustees having the legal estate therein, but
with the leave of the person in charge, digs up his mother’s coffin in
order to bury it in his father's grave in & churchyard some miles ofl.
Thizis & misdemeanor,

(3.) * A, a gmoler, refuses to deliver up for burial the dead body of a
prisoner who had died in gaol to the executers, on the ground that the
doceased person owed him money, Thisis a misdemeganor.]

L[R.v. Lynn, 1 Leuoh 447,
§ .0, Shampe, D. & B, 160,
RV, Seott, 2 Q. B, M8 (in noteto R, v. Fax)]
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CHAPTER XX.

COMMON NUISANCES—DISORDERLY HO USES—GAMING
—LOTTERIES.

1 ApTICLE 229.
COMMON NTUISANCE.

? [A coMMON nuisance is an act not warranted by law
or an omission to discharge a legal duty, which act or
omission obstructs or causes inconvenience or damage to
the public in the exercise of rights common to all Her
Majesty’s subjects. It 1s immaterial whether the act
complained of is convenient to a larger number of the
public than it inconveniences, but the fact that the act
complained of facilitates the lawful exercise of their rights
by part of the public may shew that it is not a nuisance
to any of the public.

Tfustrations,

(1.) * An electric tolegraph company without legal aunthorify erectsa
felegraph pole in a permanent manner on the waste at the side of and
forming part of a highway, leaving roow enough for the nse of the high-
way, and not aflecting eithor the metallad road or the footpath Py the
gide of it. This is & public nujsance, hecause a small portion of space
which the public had a legal right to use is chatructed. )

{2 * A tramway laid down on a high road in such a mannor as to ob-
struot to some extent the use of the read by common carriages is a publie-
nuisance, although it may be convenient to a large majority of those who
use the road.

¢3.) % The public have a right to use the Tyne a5 a highway, and to

18, D, Art. 178,

2 [ Hawk. P. 0. 692, The quostion a4 to the publiz henefit of the act coraplained of may
arise indirectly. Dralt Code, 8. 150

5 R v, United Kingdom Tefegraph Co, 3F, KB T5.

¢ f.v, Train, 2B. & S, 440,

5 Jp.v, Ttussell, 6B. & €. 568, I think this is the effect of the case, which deserves
careful study. Itis roferred toin R. v, Train, but I doubt whether it is not misnuder-
stood there. Lord Tentarden differed in it from Bayley and Ilolroyd, 3J, OF the eight]
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[anchor ships thetein for a reagonable time to take in cargoes of conl. A
erects ataiths and spouts at which ships moored for the purpose can take
in coal, but which prevent ghips not lying at them from sailing over part
of the waterway where they would otherwise be able to sail. The fact
that the arrangement is on the whole convenient with regard to the public
use of the river may be considered by the jury in deciding whether the
staiths are a nuisance or nof.

(4) The non-repair of a public highway is a public nuisance.

(6.) ' A railway company makes = railw ay within five yarde of an
ancient prblic highway in sach a manner that the locomotives frighten
the horser of persons using the highway ag a carriage road. The railway
is made and the locomotives nsed under Acts of Parliament, which do
not require the railroad company to scresn the line from the road. Thi 8
15 not a publie nuisance because the act done is warranted by law.

* ArRTICLE 280,
COMMON NUISANCE 4 MISPEMEANOR.
*Every one who commits any common nuisance is
guilty of & misdemcanor.
* ArRTICLE 231.
KEEPING DISORDERLY HOUSES.

* Every one who keeps a disorderly house commits a
cOMMmMON huisance.

counsel engaged seven became judges, 72 v. Retlg, 16 Q. B. 1022, refers to it in & manner
whick seamus to mo inadequate, In 4, & v. Terry (I R. 0 Ch. App. 425) Jezzel, M. R.,
dizepproved of . v, Russell, though he approved of the doctrine which T understand to
he laid down in it. Tho turaing point of the crse, 83 I understeod it, is that the ships
anchored under the apouts had a right to anabor thers for a reagonable timo to regeive
orrgo, nnd that the spouta beiug recognized by statute contd not be regurded a8 in them-
selvesillegul. The question on which the judees differed was whather Bayley, J., had
influenced the jury by referrine to the collatersl advantage of cheapening coal in tha
London market. The effect of tima in legalizing 5 nwisance is somewhat similar, It
has not in itseli that effoct, birt tho fant that n given gtato of things is of very long stand-
ing may be evidence that it is not in faet a vulsance 1 see chses in 1 Russ, Or, 42] and 442,
The view tukons by the Criminal Lnw Commissioners ig rather different ; see Tth Rep.
e

LR.v. Pease, 4 B. & Ad. 30.]

8. D. Art, 177,

FICL. Draft Code, 5 151-2.]

S8, D, Arg, 178,

& [Draft Code, e 154.]
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1 [Any person who appears, acts, or behaves as master ot
mistress, or as the person having the care, government,
or management, of any disorderly house, is to be deemed
and taken to be the keeper thereof, and is liable to be
prosecuted and punished as such, althongh, in fact, he is
not the real owner or keeper thereof. '

2 But the owner of a house, conducted as a disorderly
house by a person to whom he lets it as a weekly tenant,
is not the keeper of the house merely because he knows
the use to which it is put, and does not give his tenant
notice to quit.

5 ARTICLE 232,
DISORDERLY IOUSES.

The following houses are disorderly houses, that is to
say, common bawdy houses, common gaming houses,
common betting houses, disorderly places of entertain-
ment.

1 ARTICLE 233,

COMMON BAWDY HOUSER.

5 A common bawdy house is a house or room, or set of
rooms, in any house kept for purposes of prostitution.
And it is immaterial whether indecent or disorderly
conduct is or is not perceptible from the ®outside.

T ARTIOLE 2384,

COMMON GAMING IOUSES.

® A common gaming house is any house, room, or place

1[5 Geo, 2, ¢ 36,58 ; 21 Geoa 4, 6. 49, 8, 2

5 X, v, Burvett, Lo &, C. 268, and see &, v. Stonnerd, L. & C. 849, where the whole house
wae lot in purte to ditferent women as weelkly tenantz]

1%, D, Ark. 172, See Appendix Note VL

+8. D, Art. 180, )

5 [1 Ruse. Cr. 427, see cnges ; K. v, Piergon, 2 Tord Raym, 1197 ; see also Chitty, and 3
Stewh. Com. 353, n. Draft Code, 8. 155

& I v. Rice & Wiln, Lo R. 10 Gl R 21

7 8. D, Arxt. 181,

4 [This definition appears to me 10 be estublished by the interpretation put by Jenks v.
Furpin, Le B 13 Q. B. 1. 505 on, tater el 17 %14 Viat. c. 88, . 4. ‘The law is discussed
ot length in the indgments of Sir H. Hawhing nod Smith,J.] . v. Show, £ Man, L. B, 404,



THE CRIMINAL LAW. 175

[kept or used for the purpose of nnlawfnl gaming therein
by any considerable number of persons.

Gaming means playing at games either of chance, or of
mixed chance and skill.
. Unlawful gaming means gaming carried on in such a
manner, or for such a length of time or for such stakes
(regard being had to the circumstances of the players)
that it is likely to be injurious to the morals of those who
game.

All gaming is unlawful in which

(i.) a bank is kept by one or more of the players,
exclusively of the others; or '

(ii.) in which any game is played the chances of which
are not alike fayorable to all the players including
among the players the banker or other person by whom
the game is managed, or against whom the other players
stake, play or bet.]

L ArTIcLE 285,
EVIDENCE THAT A HOUSE I8 A COMMON GAMING HOUSE.

The following circumstances are evidence (until the
contrary is proved) that a house, room, or place is a
common gaming house, and that the persons found
therein were unlawfully playing therein : that is to say,

(1) *Where any cards, dice, balls, counters, tables, or
other instruments of gaming used in playing any un-
lawfnl game are found in any house, room, or place
suspected to be used as a common gaming house, and
entered under a warrant or order issued under Tho
Revised Statutes, chapter 158, or ahout the person of any
of those found therein.

(ii.) * Where any constable or officer, authorized as
aforesaid to enter any house, roomn, or place, is wilfully
prevented from, or obstructed, or delayed in entering the

18, . Art. 183,
PR.B.C.oe 158, 8. 4; 8 &9 Viet, ¢, 168, a. &,
YRR, Coe.15% 8. 83 17T &£ 18 Viet. o 35, 5, 2.
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same or any part thereof, or where any external or in-
ternal door or means of access to any such house, room.
or place so authorized to be entered is found to be fitted
or provided with any bolt, bar, chain, or any means or
contrivance for the purpose of delaying, preventing, or
obstructing the entry into the same, or any part thereof,
of any constable or officer authorized as aforesaid, or for
giving alarm in case of guch entry; or

{iii,) If any such house, room, or place is found fitted or
provided with any means or confrivance for unlawful
gaming, or for concealing, removing, or destroying any
instruments of gaming.

ARTICLE 226,

GAMING IN STOCKS AND MERCHANDISE.

! Every one js gnilty of a misdemeanor and liable to
five years’ imprisonment and to a fine of five hundred
dollars who,

(¢.) with the intent to make gain or profit by the rise
or fall in price of any stock of any in corporated or unin-
corporated company oY undertaking, either in Canada or
clsewhere, or of any goods, wares oOr merchandise,

(i.) without the bond fide intention of acquiring any
such shares, goods, wares or merchandise, or of selling
the same, as the casemay be, makes or signs, or authorizes
to be mado or signed, any contract or agreement, oral or
written, purporting to be for the sale or purchase of any
such shares of stock, goods, wares oT merchandise ; or

(ii.} makes or signs, or authorizes to be made or signed,
any countract or agreement, oral or written, purporting to
be for the sale or purchase of any such shares of stock,

151 Viet, (DJ) o, 42, 8. 1, Every office or place of business wharein is carried on the
husiness of making or signing or proguring to be made or signed, or nesotiating or
bargaining for the making or signing of such contraets of aale or purchase ag are prohi-
hited in this Article, iz » commaon gnming house, and overy vne who as prineipal or agent
peeupies, uses, manages or maintaing the same 14 the keeper of & common gaming house;
{51 Viet. (D) e. 48, 8.3)



THE CRIMINAL LAW. 177

goods, wares or merchandise, in respect of which no
delivery of the thing sold or purchased is made or
received, and without the bond fide intention to make or
receive such delivery: or

(6.) acts, aids, or abets in the making or signing of
any such contract or agreement.

But it is not an offence if the broker of the pur-
chaser recefves delivery, on his behall, of the article sold,
notwithstanding that such broker retuins or pledges the
same as security for the advance of the purchage money
or any part thereof.

ArTi0LE 28Y.

HABITUALLY FREQUENTING PLACES WHERE GAMING IN
STOCKS I8 CARRIED ON,

"Every one is guilty of a misdemeanor and liable to
one year's imprisonment who habitually frequents any
office or place wherein the making orsigning, or procuri ng
to be made or signed, or the negotiating or bargaining for
the making or siguing, of such contracts of sale or pur-
chase as are mentioned in the Article next preceding is
carried on,

ARTICOLE 238,
PLAYING OR LOOKING ON IN GAMING IOTSL,

?Every one who plays or looks on while any other
person is playing in a common gaming house is guiltff of
a misdemeanor, and liable, on summary conviction before
two justices of the peace, to a penalty not exceeding onc
hundred dollars and not less than twenty dollars, and, in
defanlt of payment, to imprisonment for a term not
exceeding two months.

151 Viet (DY o 42, 8.1 (2,

R.B.C.e. 1588, 6 This Artinle docs not apply to persons who wre in an office orplace
of busiuess wherein the making of such contracts a3 are mentionad in Avtiele 234 is enrried
on; Bov. Murphe, 17 0. R, 201

N
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Armione 239,

OBSTRUCTING PEACE OFFICERS ENTERING A GAMING
ITOURE.

! BEvery onc who

(a.) wilfully prevents any constable or other officer,
anthorized under The Revised Statutes, chapter 158, to
enter any house, room or place, from entering the same
or any part thereof; or

(b.) obstructs or delays any such constable or officer in
so entering ; or

(¢} by any boli, chain or other confrivance, secures
any external or internal door of, or means of access to,
any house, room or place so authorized to be entered; or

(d) uses any means or contrivance whatsoever for the
purpose of preventing, obstructing or delaying the entry
of any constable or officer, authorized as atoresaid, into
any such house, room or place, or any part thereof,

Is guilty of a misdemeanor, and liable, on summary
conviction before two justices of the peace, to a penally
not excceding one hundred dellars, with costs, and fo
imprisonment with or without hard labor for any term
not exceeding six months.

ArTIcLE 240.
GAMBLING IN PUBLIC CONVEYANCES.

2Jivery one is guilty of a misdemeanor, > and liable te
imprisonment for any term less than one year, who

(a.) in any railway car, or steamboat, uzed as a public
conveyance for passengers, by means of any game of
cards, dice or other instrument of gambling, or by any
device of like characier, obtains from any other person
any moncy, chaitel, valuable security or property; or

1R. 8. (e 188,87 17 & 18 Viet. . 88, 2. L.
tR.OB e Indyea. 1,2, 8,6,
& P'he misdemeanor of vbtaining the sume by fulge pretences (3. 1).
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(b.) attempts to commit such offence by actually engag-
ing any person in any such game with intent to obtain
money or other valuable thing from him.

Every conductor, master or superior oflicer in charge
of, and every clerk or employec when authorized by the
conductor or superior officer in charge of, any railway
tfrain or steamhoat, station or landing place, in or at
which any such offence, as aforesaid, is committed or at-
tempted, must, with or without warrant, arrest any person
whom he has good reason to believe to have committed
or attempted to commit the same, and take him before a
justice of the peacc, and make complaint ol such offence
on oath, in writing. :

Every conductor, master or superior officer in charge
of any such railway car or steamboat, who makes defanlt
in the discharge of any such duty, is liable on sumnmary
conviction to a penalty not exceeding one hundred dollars
and not less than twenty dollars.

Every company or person who owns or works any
such railway car or steamboat, must keep a copy of
chapter 160 of The Revised Statutes posted up in some
conspicuous part of such railway car or steamboat,

Every company or person who makes default in the
discharge of such duty, is liable to a penalty not exceed-
ing one hundred dollars and not less than twenty dollars.

VARTIOLE 241.

BETTING AND POOL SELLING.

*Every one is guilty of a misdemeanor, and liable to a.
fine not exceeding one thousand dollars and to one year's
imprisonment, who

{a.} uses or knowingly allows any part of any premises
under his control to be used for the purpose of recording
or registering any het or wager, or selling any peol ; or

18. D, Art. 182, See Appendix, Note VI,
2R.8.Cc 158,08 9; 18 & 17 Viet, o, 11%, 884 1, 4, 8, 9
N
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(8.) keeps, exhibits, or employs, or knowingly allows to
be kept, exhibited or employed, in any part of any pre-
mises under his control, any device or apparatus, for the -
purpose of recording or registering any bet or wager or
gelling any pool ; or

(¢.) becomes the custodian or depositary of any money,
property, or valuablo thing staked, wagered or pledged;
or,

(d.) records or registers any bet or wager, or sells any
pool,—

upon the result of any political or municipal clection,
or of any race, or of any contest or trial of skill or endur-
ance of man or beast.

Nothing herein applies to any person by reason of his
becoming the custodian' or depositary of any money, pro-
perty or valuable thing staked, to be paid to the winner
of any lawful race, sport, game or exercise, or to the
owner of any horse engaged in any lawfnl race, or to
bets between individuals.

zAnTIcLE 248,
DISORDERLY PLACES OF ENTERTATNMENT.

3 In Ontario, British Columbia, Manitoba and the
North-West Territories [the following places are disorderly
places of entertainment, that is to say—

* Bvery house, room, or other place opened or used for
public entertainment or amusement, or for public debat-
ing on any subject whatsoever upon any patt of the
Lord’s Day called Sunday, and to which persons are

1 The Act docs not apply to the enstodian of mouney stakod by two persons upon a bed
between themselves on the result of A boat raes: K. v. Dilten, 10 Ont. P B, 353, A trotting
matoh for fifty ponnds hetween two horses driven in harncst in sloighs on the icais o legal
horse race within 18 Geo. 2, e, 19, und 18 Geo. 2, e. 31 ; Fulton v. Jeemes, 51, C, C. PU182

28, Ih, Art. 184,

3121 Geo, 3, ¢. 49, 5. 1. B, v Barnes, 45 U. . Q. B, 276, in which a conviction noder

this statute for keeping a disorderly house, knuswa s the Royal Opera Louse, openad and
psed for publio entertuinment and amusement on the Lord’s Day, was sustained.
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[admitted by the payment of money, or by tickets sold for
‘money.

The following places arc deemed to be places to which
‘persons are admitted by the payment of money, althongh
money is not taken in the name of or for admittance, that
18 to say, any house, room, or place—

'(i) at which persons are supplied with tea, coffee, or
other refreshments of eating or drinking on the Lord's
Day at any greater prive than the common and usual
prices at which the like refreshments are commonly
sold upon other days thercat, or at places where the
same usnally are sold;

(ii.} any house, room, or place opened or used for any
of the purposes aforesaid at the expense of any number of
subscribers or contributors tothe carrying on of any such
entertainment, or amusement, or debate, on the Lord’s
Day, and to which persons are admitted by tickets to
which the subseribers or contributors are cntitled.

*AnricrE 243,
DISORDERLY INNS.

* A disorderlyinn is an inn keptin a disorderly manner
and suffered to be resorted to by persons of bad character
for any improper purpose.

Every person who keeps a disorderly inn, or who, being
an Innkeceper, refuses, without reasonable grounds, to
entertain any person ready and willing to pay for cnter-
talnment thercin, commits o misdemeanor.]

CARTICLE 244,
LOTTERIES.
*Every one is guilty of a misdemeanor and liable on

gummary conviction to a penalty of twaenty dollars whe,
121 Geo, 3o, 48 s. 2.
8. 1. Art, 185,
# Precedent of indictment, 3 Chit. Ceim, Taw, 672-3. As to rafusing aotertainment, sen
B, v, Bymer, L, R 203, B. D, 136,
48, D, Art. 186,
OO0 WIll, 3, €. 23,8, 1; 42 Geo. 3, 0. 119, 5. 2. And seo £, v, Craeshaw, Beoll, ¢, C. 303,]
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'(a.) makes, prints, advertises or publishes, or causes
or procures to be made, printed, advertised or published,
any proposal, scheme or plan, for advancing, lending,
giving, selling or in any way disposing of any property,
by lots, cards, tickets, or any mode of chance whatso-
ever. ; or

(b.) sells, barters, exchanges or otherwisoe disposes of
Or causes or procures, or aids or assists in the salc, barter,
exchange or other disposal of, or offers for sale, barier or
exchange, any lot, card, ticket or other means or device,
for advancing, lending, giving, selling or otherwise dis-
posing of any property, by lots, tickets or any mode of
chance whatsoever ; or '

?(c.) buys, bartors, exchanges, takes or recelves any
such loi, card, ticket, or other device,

3 Bvery sale, loan, gift, barter or exchange of any
property, by any lottery, ticket, card or other mode of
chance whaisoever, depending npon or to be determined
by chance or lot, is void, and all such property so sold,
lent, given, bartered or exchangod,is liable to be forfeited
to any person who sues for the same by action or
information in any court of competent jurisdiction.

* No such forfeiture shall affect any right or title to such
property acquired by any bond fide purchaser for valuable
consideration, without notice.

*This article applies to the printing or publishing, or
causing to be printed or published, of any advertisement,
scheme, proposal or plan of any foreign lottery, and to

TR, 8. e 150,49 2; SFen. 1, c. 2, 8.86: 6 & TWill.d, c. 66 The disposition of
property by uplan involving the exercise of judgment and skill; and not by lot, card,
ticket or chanaes, is not within the prohibition ; B. vo Dadifs, 4 O R, 390 5 £, v, Jamicson
7 0. R. 140, .

IR M Che 1902 35 B Gen 1, 0, 2,8, 37; 12Gen. 2,c. 28. 5, 3.

SRR e 150 5 47 12 Geo. 20,28, 5. 4. Porsr v, Camff, 18T, G Q, DL 408 Crongmv.
Wirdefer, 16 UL C. Q. I, 308 Corfw v. MeBHoniet, 16 U, C. € B. 378 ; Marvhall v, Plat, 8
0. CLP. 180 Lopd v, Clariz, 1100, €. CL 1. 2488 ; Clarke v. Donelly, 1 Ont. Dig. 1620;
aea nlao Lo Socidtd do. S Lowde v Vifleneurve, 21 L, O, J. 502,

+R, 5.0 e 160, 6.5,

SRR e 139, 5.6; 9Geo, 1a 10,8, 4; 6 (oo, 20,35, 5. 29 ; 6 &7 Will, £o. 66,
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the sale, or offer for sale, of any ticket, chance or share,
in any such lottery, or to the advertisement for sale of
such ticket, chance or share,

' This article docs not apply to—

(a.) the division by lot or chance of any property by
joint tenants or tenanis in common, or persons having
Joint interests (droifs indivis) in any such property ;

*{b.) raflles for prizes of small value, at any bazaar held
for any charitable object, if permission to hold the same
has been obtained from the city or other municipal coun-
cil, or from the mayor, reeve or other chief officer of the
city, town or other municipality, wherein such bazaar is
held, and the articles raffled for have thereat first heen
offered for sale, and noue of them are of a value cxceeding
fifty dollars ;

(c.) any distribution by lot, among the mcmbers or
ticket holders of any incorporated society established for
the encouragement of art, of any paintings, drawings or
other work of art, produced by the labor of the members
of, or published by or under the direction of, such in-
corporated society.

®The expression ¢ property” in this article includes
. every description of money, chattel and valuable security,
and every kind of personal property and every description
of land, and all estates and interests therein.

*ARTrIcLE 245,
NUIRANCES TO IEALTII, LINE, AND PROPERTY.

*[Every person commits a common nuisance who does
anything which endangers the health, life, or property of
the public or any part of it.

1R, 8. ¢ 190, 5 7 12 Geo, 2, ¢, 28, 5. 1L

IR, 8 C, e 154, 4, 8,

IR, 8, 0o 168, 8 1L

18, D, Art. 187, See chapter 51 as to the adulteration of food, fe.

#[Bee epsee in Illusteations, The offences of being o common acold and of ewves-
dropping would fall under this head, bat thoy may be regarded as practicelly chsolete,]
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' [Publicly and wilfully exposing or causing to be ex-
posed for sale articles of food unfit for consumption, and
knowingly permitiing servants to mix unwholesome
ingredients in articles of food, are acts endangering the
health or life of the public within the meaning of this
Article.

*Everything is deemed to endanger health, life, or
property, which either causes actual danger thereto, or
which must do so in the absence of a degree of pradence
and carc the continual exercise of which cannot be
reasonably expected.

Ttlustrafions.

(1.} ? A carries a child infected with the small-pox along a public high
way in which persons are passing, and near to inbabited Lonses. A
commits & common nuisance.

{2) * A pormits Lis house standing by the highway to become so rain-
ons as to be likely to fall down, and Lo injure passcngers. A commits a
common nuisance,

(2. * A barus down hjg own house, it being in asituation which makes
such burning dangerous to others. A vommits a common nuisance.

{4.) ¥ A, a baker, under a contract to supply children at a military asy-
lum with bread, delivera loaves into which his servant, to Lis knowladge,
has introdneed ahun, A comnits a commonu nuisance-

(5.} 7 A keeps in a warehouse in the eity of Londen large quantities of
a mixture of spirits of wine and wood naphtha, forming 4 substance more
inflammable than gunpowder, and of such a nature that a firo lighted by
it would bo practically unguenchable. A commils a common nuisance,
although be uses the most scrupulous care to avoid aceidents.

1 [Draft Cade, = 153,

2 Iflusteation {5).

AR v, Vantenidiflo, 2 M. & & 78, 50 of bringing o zlandered horse to o fair; R.v.
Henson, Denr. ™. An infected porson exposing himself would commit the same offence.

4 1 v, Wutwon, 2 T, Ragym. 264,

b £, v, Proberts, 2 Baet P, ¢, 1040, T{ there wore an intent to injure or defraud, this
would be felony. Soa Artiele 582 (e).

b J v, Divon, 3M. & 5. 11 See, too, 2. v. Crawley, 3F. & ¥ 109; B. v. Jarvin, 3F. &
F. 108,

T Livterts Case, 1D & B, C, O, 200.] Seo tusume effect in respeet of gunpowder, B, v.
Fundop, 11 L, C. J. 188, and in respect of dynamite K. v. Holmer, 5 R. & G, 408,
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'ARTIOLE 248.
NUIBANCES BY OFFENSIVE TRADES.

*[Every one commits a common nuisance who, for the
purposes of trade or otherwise, makes loud noises, or
offensive or unwholesomae smells, in such places and
under such circumstances us to annoy any considerable
number of persons in the excreise of rights common to all
her Majesty’s subjocts.

PARTICTE 247,
NUISANCES TO HTGTIWAYS.

-Every one commits & common nuisance who obstruets
any highway, by any permanent work or erection thereon
or injury thereto, which renders the highway less com-
modious to the public than it would otherwise be ; or
who prevents them from having access to any part of it
by an excessive and unreasonable temporary use thereof,
or by so dealing with the land in the immediate neigh-
borhood of the highway as to prevent the public from
using and enjoying it securely.

Ilustrations.

Each of the fullowing acts is a nnisance to g Dighiway :

(L.} ® Digeing a diteh, or making s hedue across it, or ploughing it up.

i2) ¢ Allowing wugrons to stand before a warehouse for sn nnrsasonable
time, as, to oceupy great part of the stroot for several hours by day and
night,

(3.) "Keepiug up 2 hoarding in front of a Louse in g street for the pur-
pose of repairs for an unroasonable time,

18, D, Art, 188,

*[1 Rasge. Cr, 41017

B DAt 189, £ v, The Mavor 4 St Jolm, Chipman, 155; B, v. Brittain, 2 Kere 614,
* As to use of the atrects by the Sulvation Army, soe £, v. firice, 13 Q. L. R. 147, 152,

& [1 Ruas. Cr, 485,

5 R v. Bussely 6 Bnat, 427.

T B.v, Jonew, 3 Uamp., 230.]
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{(4.) ' Excavating an area close to g footpath, and leaving it unfonced.
(5.} * Blusting stone in a quarry 8o as to throw stones upon the houses
and road.

*AnTIOLE 248,
NUISANCES TO BRIDGES,

‘Every one is guilty of a common nnisance who, being
bound by law to repair a bridge, leaves it uhrepaired.

* ARTICLE 249,
® NUISANCES TO NAVI((ABLE RIVERS,

Every oneis guilty of a common nuisance who wilfully
diverts or obstructs the course of any mavigable river’
80 as appreciably to diminish its convenicence for pur-
poses of navigation, even though the alteration may,
upon the whole, be for the convenience of the public;?®
but the owner of a vessel wrecked in a navigable river is
not guilty of a common nuisance becanse he does not
remove it.)

T Barnes v, Weerrd, 8 0, B, 302,

Iy, Madtters, L, & L 401}

BRI Axg, 19D,

*[1 Russ. tr, 57, where the whole law ng to the linkility to repuirditforent ¢lassesof
bridges in disenssed.)

8.1, Art. 19,

€1 Russ. Cr, 520,]

I v Rendedt, O % M.890; X, v, Jisel, 3T, & B, 440,

mROv Wty 2 Esp. 675 White v, Origp, 10 Ex. 518 i fewen w0 Maller, 30 B 0.
White v. Crinp and Brown v, Mallett are not altogether consistent on the further guestion
a8 to the duty of the o sner to buoy his vedsuly or othurwize provide aguinst other vessels
striking on it.] See R. 8. C. e, 41, ge. 1.8, n2 (0 the doty of the vwner ur master to provide
signals in such & cnse and us Lo thoir livbility to temoye tha ohatruction ; aud 8. 7 as tothe
offence of throwing rubbish into navigahle rivers,
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CHAPTER XXI.
VAGRANCY—LOITERING NEAR SHIPS.

' ArTICLE 250.
IDLE AND DISORDERLY PERSONS.

* ALL persons are loose, idle or disorderly persons or
vagrants who,

(@) ®not having visible means of maintaining them-
gelves, live without employment,—

{b.) being able to work and thereby or by other means
to maintain-themselves and families, wilfully refuse or
neglect to do so,—

{c.) openly expose or exhibit in any street, road,
public place or highway, any indecent exhibition, or
openly or indecently expose their porsons,'—

(4.} without a certificate signed, within six months,
by a pricst, clergyman or minister of the gospel, or two
Justices of the peace, residing in the municipality where
the alms are being asked, that he or she isa deserving
object of charity, wander® ahout and beg, or go about
from door to door, or place themselves in any street, high-
way, passage or public place to beg or roceive alms,—

18. D. Arts. 192,195,104 These Artioles includa some offoness not definad in the Aot
fromn which the text is taken, part of which are founded un 9 Geo. 4y c. 83, I have not,
howerver, thought it nocessary to add enything to the texi, although the Intter Aot might
be held to be in foree in HBritish Columbin, Manitobw, and the North-West Territorias
&0 far as gpplicabls therets,

R B.C e 157, 9.8 5 Geo, 4, 0, B3, 5. 3, 4; 1 & 2 Vict. . 35, a, 2 3 Mist, COr. Law,
266-275, .

%A porson cannot be convicted of the offence defined in thiz clause nnleszs he hag
acquired in zomme degres o character that brings him within its terms. R, v. Bassets, 10 Ont,
P. R. 386,

4380 Art, 217,

#[The wandering, &e., must he as a hahit of life. Porsong whago about eollecting alms
fora specific purpoae, and not ssa wuy of life, are not within the statute ; Posuton v,
i, Lo R 12Q. B, D, 306.]
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(e.) ' loiter on any street or highway, and obstruct
passengers by standing across the footpaths or by using
insulting language, or in any other way,—

(£.) cause o disturbance in any street or highway by
screaming, swearing or singing, or by being drunk,*or by
impeding or incommoding peaceable passengers,—

(g.) by discharging firearms, or by riotous or dis-
orderly conduct in any strcet or highway, wanfonly or
maliciously disturb the peace and quict of the inmates of
any dwelling house near such street or highway,—

(h.) tear down or deface signs, break windows, doors
or door plates, or the walls of houses, roads or gardens,
or destroy fences,—

(i) ® being common prostitutes or night walkers,
wander in the fields, public streets or highways, lanes
or places ol public meeting or gathering of people, and
do not give a satisfactory account of themselves,—

{7} are keepers* or inmates of disorderly houses, bawdy
houses or houses of ill-fame, or houses lor the resort ol pros-
titutes, or persons in the habit of {requenting such houses,
not giving a satisfactory account of themselves,—or

(k) ® having no peaceable profession or calling to

1 A Jivensed carter who, eontrary to a city ordinance, Initers on the strest near the
entranee of a hotel in the City of Montronl und solivits pasacnzers to hire his cab, bot
who does not obatruet pussengers, i nol within this provision: Swithv. 1,4 M. L. Ra
345,

 Jeing drunk ia not ag offence within clanse (). The offence consisty in cansinga
disturtance by being drunk A peetr Dogotie, § T W38T FL v, Dely, 24 C. La . 197,

# A to the necessity of there being evidence of pluee or eiteumslance Lo snch impro-
pricty of purpose and failure to give o eatlstactory acecunt of herself, see i, v. Arecutt,
90, B, 541,

d8aa B. 8. C.e 178, ss. 80/, 11, and a3 to whether or not a substantive offence is
thereby created : M v, Oberd, @ 00T 523 Mo v. Fint, 4 00 R 2140 A hueband uod wife
may be jointly convicted of keeping o house of ill-lame. The keeping has to do with the
managemment of (the house, not the ownership thereof ; £, vo Warrea, 16 0, 1. 500 Asto
ovidence of keeping, aee £ v. Newwton, 11 Ont, T, K. 101,

5 The wordd " not giving o satisfactery mecount of themselves,” do not apply to the
keopersol disorderly houses, bzt to the renuenters theroof ; drseott v, Litfey, 11 0. R, 181
B v Nemon, 16 00 R, 5680, over-ruling 7. v. drecotz, 3 0. R, 341,

o [t will not bo inferred From the fact that the Jefendunl haa no peaconhlo profession
or enlling, and that he congorts with thieves, that e maintaing himself by erime; . v
Oman, 11 Ont, PR, 437,
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maintain themselves by, for the most part support them-
selves by gaming or crime, or by the avails of prostitu-
tion, '

Every loose, idle or disorderly person or vagrant is
liable, on summary conviction before two justices of the
peace to a fine not exceeding fifty dollars or to imprison-
ment, with or without hard labor, for any term not
exceeding six months, or to both.

ArticLe 251.
TOITERING NEAR SHIPS,

' Tivery one who is found loitering near any ship, and
who does not give a satis{actory account of his business
there, is liable, on summary conviction,

(a) to a penalty not exceeding one hundred dollars and
not less than fifty dollars, and to imprisonment, with
hard labor, for a term not exceeding twelve months and
not less than three months, if he is unarmed at the time
he is so found loitering ; and

(¢.) if at such time he is armed? to imprisonment for a
term not exeeeding three years and not less than two
vears.

TR.B. Q.. T, 5 87,

¥ Armed with or carrying about bia person any pistol, gun or gther firearm or offensive
WORpon.
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*PART V,

OFFENCES AGAINST TIlE PERSON, TUE CONJUGAL
AND PARENTAL RIGHTS, AND THE REPUTATION

OF INDIVIDUALS,

CHAP. XNIL—Casss v wincn In-
FLICTION oF Bobiny Isruey 18
¥OT CRIMINAL.

CHAP. XXIIT—0Or Cr1paBLE NEG-
LIGHNCR AND OF DUTIER TENDING
IO TIHE PRESERY ATION oF Livg.

CHAP. XXIV.—Hoxcine,

CHAP. XXV.— Muzpxk — Max-
SLAUGHTER—ATTEMITS 10 (JoM-
MIT MURDER—CONCRALMENT OF
BirTi

CHAP. XXVI. —Bobny Issinies
AND ACTR AND OMIBSIONE CATHING
DarGEr ™0 1w PeRsoN.

CCHAY, XXVIL—Assavims—Kimm-
NAPPING —OBSURCCTTNG (OFPICERY
AxE Orngis 18 t0s Exveerrion
ot Teesie Doy,

‘ CHAP, XXVIIL—Rare—CARNAL-
LY KNOWING ClHILDREN —ARORs
TN,

CHAY, XXX —CrIMEY AvikcTiNg
CoxarGan axp Parexrar Ricuts

_ —Bigamvy—AnppuoTion.
| CHAD™ XXX, —Orrexces AQAINST

Cumneksy  BY  DPARENTS  AND
Orregs.

CHAP, XXXI.—Tinps o3 Privats
Prisoxs.

CHATTER XXII.

CASES IN WILICH INFLICTION OF BODILY INJURY
1§ NOT CRIMINAL.

"ARTICLE 252,

EXCEPTIONS TO REST OF PART V.

{THE contents of Part V. are fo be taken to be subject
to the provisions contained in this chapter.

*[Appendiz. Note VIL Sece aleo 8 Hist. Cr. Law, ohi. xxvi. and xxvii. pp. 1-120.]
T8 D Art, 108,
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"ARTICLE 958,
EXECUTION OF LAWFUL SENTENCES,

*[Theintentional infliction of death or bodily harm is not
a crime when it is done in the execution, in the manner
prescribed by law by a person whaose duty it is to execute
it, of a lawtul sentence duly passed by a competent court.

A court which, but for some formaul defect in its autho-
rity or in its proceedings, would have had jurisdiction to
pass a sentence, is deemed for the purposes of this Article
to be a competent court; but a court which has by law
no jurisdiction at all over the case in which sentence is
Passed is not deemed to be a competent court, and a mis-
taken belief on the part of the judge, or of the officer who
executes the sentence, that it is competent, does not Justify
or excuse his aet.

Tiustrations.

(1) A sits under a commission of aol delivery. The officer forgets to
adjonrn 1he eourt at tho end of the first day’s sitting. This determines
the commission. On the following day A sits again, and sentonhces a
felon 10 death, who is duly executed by B. Neither A nor B iy guilty of
murder or manslaughter, though the proceadings are {rregular.

(2) * A, a lientenant or other having commission of marlial authority
in time of peace, causes B to be hanged by C by color of raartial law.
This is murder in botl A and C. '

18, D, Art. 107,

[1 Hala, P, €. 497 ; Foster, 27: 1 Hawk, I, G801 East, P. €. 2334, These anthor-
itles contain (ineer wlic) diseussiong aa to varying the form of punishiment tpz Ly subati-
tuting hebeading for hanging) Hitle likely to be of prastical vaiue. Tiraft Code, sz, 25, 28.]

# Per Lord Hale, 1 Hale, P, (. 490,

1 Coke, 3rd Inst. 52; 1 lala P, C. 49, 500, The whele subject of martin Inw anderwont
full discussion in eouncetinn with the exseutivg of Mr. Gordon by n court murtial in
Jamaienin 1883, An eluborate history of the case has beon peblished by Mr. Finlnzon,
and the charge to tho grand jury, delivered ut the Central Criminal Court by the Loxd
Chief Justice of Englund, hus bean published in a sepurits form, I kuow not whether
the charge to the grand jury of Middlesex, delivered by Lord {rhen Mr. Tustice) Tilack-
burn. has been published or not. Mueh infurmation on the subject will be found in
Forayths Cases and opinivns on Coustitutional Law, pp. #4-563. Mr. Forayth privis,
titer alier, 20 opinion given by tha Inte M. Ldward Tunos, Q.0 and myseilf, in 1866, See
pr. 531568 1 and seo Phittipy v. Eyre, L. R, 6 Q B.11)
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LARTICLE 254.

SUPPRESSION OF RIOTS,

[The intentional infliction of death or bodily harm is
not a crime when it is done either by justices of the peace,
peace officers, or private persons, whether such persons
are, and whether they act as, soldiers under military dis-
cipline or not for the purpose of suppressing a general
and dangerous riot which cannot otherwise be suppressed.

P ARTICLE 255,

PREVENTION OF THE COMMISSION OF CRIMES AND ARRERT
OF CRIMINALS.

The intentional infliction of death or bodily harm is
not a crime when it is done by any person

*in order to prevent the commission of treason,
murder, burglary, rape, robbery, arson, piracy or any
other felony in which the traitor, felon, or pirate so acts
as to give the person who kills or wounds him reason-
able gronnd to believe that he intends to accomplish his
purpose by open lorce ;

® or in order to arrest a traitor, felon, or pirate, or refake

18, D. Art. 108,

% [Sen the charge of Tindal, C. 7,40 the grand jury of Bristo! in 1832, printed in a noteto
7. v. Finney, 5 C. & T, 26, and quoted and approved in Phiflips v. Ayre, L. R EQ. B, 15
(Conrt of Exchequer Chamber), The proper course in such eazes i3 for the eivil magis-
trate to direct and contrel what i done, but this is not abaolutely necessary. The Rioct
Act M8, . e, 147, 88, 1-3),1 Gen, 1, st. 2, 2. 5, (see Article 85) authorizes in express terms
the dispersion of rloters who continune rictously nssewbled together for mors than an hour
after tha proelamation made, nnd indemnilies the porzony conearned if any of the rioters
ghould ba killed : but thiz Aet appenrs to be narrower than the common law as Inid down
by Tindal, C.J. Soo Draft Qode, s, 40-50.]

8, D Art, 180,

4 [foke, 3rd Inst. 55; 1 Ilale, P. C. 456-7 ; Foater, 273 (mora fully and satisfactorily);
1Hawlk, P. €. 82 (rather eonfusodly) ; 1 Hagzt, P. €. 271-¢ (hest and most fully stated); 1
Puss. Cr. 5th ed. 845-52 (taken substantially from Enst), Piracy is not mentioned by
tha nuthorities, but see 8 Feo. 1, ¢, 24, 5. 8. (Article 14L.) Draft Code, 8, 54.

b Coke, 3rd Inst, 86 ; 1 Tale, P. O, 483 ; I Hawk. P, C. 81; Foster, 270-1; 1 East I 0.
208-302, Draft Code, sp. 52-45.]
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[or keep in lawful custody a traitor, felon, or pirate who
has escaped, or is about to escape, from such custody,
although such traitor, felon, or pirate offers no violence
to any person ;

' or, when it is done by a constable, or other officer of
Justice, in order to execute a warrant of arrest for treason
or felony, which cannot otherwise be executed, although
the person named in the warrant offers no violence to
any persom ; _

provided, in each of the said cases, that the object for
which death or harm js inflicted cannot be otherwise
accomplished.

* ArTICLE 2586,

*PRIVATE DEVENCE,

The intentional infliction of death or bodily harm is
not a crime when it is inflicted by any person in order to
defend himself or any other person from unlawiul
violence, provided that the person inflicting it observes
the following rules as to avolding its infliction and inflicts
1o greater injury in any case than he in good faith,
gnd on reasonahle grounds, believes to be ntecessary when
he inflicts it ;—

(@) *If a person is assaulted in such a manner as to
put him in immediate and obvious danger of Instant
death or grievous bodily harm, he may defend himselfon

the spot, and may kill or wound the Person by whom he
Is assaulted ;

' [Coke, 2rd Tnat. 43 ; 1 Hale, P, O. 49051 Mawk, P. Q. 81: 1 Bust P, ¢, 208378, Tt
must be observed that this Article ig confined to the intontienal indliction of death or
bodily injury. If the denth or injury is not an intended or probable consequence of the
actthe cuse is providod for under Articles 266, 278.]

E8. D, Are, 200.

® [8e0 Draft Code, se, 56-65.

*Ooke, 3rd, Inst, 55; L Hale,P. C, 4582; 1 Hawk, P. C. 82; Foster, 2135 ; 1 Buss Cr.
8B This case izso nenrly co-extansiva with the first oase mentioned in the last Artialn
that East does not notice them separntely. (ases, however, may be imagined in whish
s ewdden and violent sssault would be nv erime, and yet might ba resisted by ki lling tha
assailant: see Illustration (1.3

4]
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[(b.) ' If a person is unlawfnlly assaulted,

(i.) in his own house;

(i) ?in the execution of a duty imposed upon him by
law ;

(iii.) * by way of resistance to the exercise ol force
which he has by law a right to employ against
the person of another;

he may defend himself on the spot, and may.use a degree
ol force for that purpose proportioned to the violence of
the assault, and sufficient (in case iii.} to enable him not
only to repel the attack made upon him, but to effect his
original purpese ; but a person using force in the execu-
tion of a duty imposed npon him by law, or in order to
effect a purpose which he may by law effect in that
manner, and not being assanlted, is not entitled to strike
or hurt the person against whom he employs such force,
merely because he is unable otherwise to execute guch
duty or fulfil such purpose, except in the cases provided
for in Article 255.

{c.) * I a person is unlawfully assaulted by another

1 Stanndforde, 14a ; Coke, 3rd Inst, 56; 1 Hale, P. O, 476, &e.; 1 Ilawk. D. C. 87; Hoster,
275-6; 1 Buat P, G, 279-3",

*([n addition to the anthorities in the laat note, se¢ 1 East, P. 0. 257, 307 ; 1 Hale,
P, C. 483.]

% Sae tho guthorities quoted for clauses fe.),(5.) and (e.), and cepecially 1 Hale, P. C.
481, The qualifieation at the end of this rule is funnded on the doetrine that any one
may lnwfnlly prevent or suppross by force a brawch of the eace or aifrey (1 Mawk, P,
480 ; . v. fhemer, 5 Fast, 308), from which it would seem to folluw that a mun whao is
himself nsswultod may arrest his assailant, and on the doetrine thut son agrealf deweine
is n good defenco to an indictment for assanlt (1 Iawk, P, O 110N If thia were not thtr.
low it wonld follow that ans rufiian who choose to aesunit o guiet person in the sireet
might impose upon him the Togal duby of raoning away, evenif he wera the stronger man
ofthe two. The passage of Hale appears to me tn be anplicable only to cases whero
deudly weapons nre produced by way of hravado or intinidation, @ caso whioh no doubd
often cecurred when people hrhitually earcied arms nud nsed them on ve ry alight prov-
ceation, In sush u ease it wight rossonably he regarded as the duty of the person
assuulted to retreat ruther than draw his ownsword, but [ sannot think that Ialemennt
to gy that amanwho in seoh aease closed with his assnilant and took bissword from him
would be neting illegally, or that if in doing so tha assailant were thrown dowa and
nceidently killed by the full ithe person causing his deuth would he pguilty of felony.
The minuteness of the law contained in the suthoritios on which thia Article istounded |
32 a ourious relis of a time when police was lnx anid brawls (requent, and when every
gentleman wore arms and was supposed to bo familiar with the nse of them. It might, I
think, be simplified in the pregent day with advantage.]

1
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[without any fault of his own, and otherwise than in the
cases provided for in clanses (a.) and (b.), but with a deadly
weapon, it is his duty to abstain from the intentional in-
fiction of death or grievous bodily harm on the person
assaulting, until he (the person assaulted) has retreated as
far as he can with safety to himself.

But any person unlawiully assanlted may defend him-
self on the spot by any force short of the intentional
infliction of death or gricvous bodily harm : and if the
assanlt upon him is Iiotwithstanding continued, he is in
the position of a person assaulted in the employment of
lawful force against the person of another,

(d) *If two persons quarrel and fight neither is re-
garded as defending himself against the other nntil he
bas in good faith fled from the fight as far as he can, but
if either party does in good faith flee from the fight as far
as he can, and if when he is prévented, either by a natural

obstacle or any other cause of the same nature, from flying
farther, the other party to the fight follows and again
assaults him, the person who hag so fled may defend him-
self, and may use a degree of violence for that purpose
Proportioned to the violence employed against him.

Tlustrations,

(1)24,s madmau, violently attacks B in such a manner a8 {o cguse
instant danger to B's life, B may kill A, though A is not committing any
¢rime,

(2.} 3 A, an offieer, has a Warrant to arrest B on civil process. B flieg,
A overtakes him, and B assaults A. A may use any degree of violenca
to B necessary to repel hig assault and to arrest him,

{3.) *A, atrespasser, entery B's house and refuses to leave it. B has a
right to rernove A by force, but not to strike him oven if he cannot other-
wise got him ont of the lLouge. If on the application of such foree A
asssalts B, B mayuse any degree of forea necessary to defend himself and
1o remove A from the house,

—

! [Sea tha anthoritien for clange (h),

9 This seema to follow direetly from the suthorities cited. So, if A were under a mis-
taks of fact which B had no timeto explain,

#1East, P, (. 807,

#1Hale, P. % 484,]
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1 ARTICLE 257.
LAWFUL FORCE,

2 It is not a crime to inflict bodily harm by way of
lawful correction, or by any lawful application of force
(other than those hereinbefore mentioned) to the person
of another; but if the harm inflicted on such an occasion
is excessive the act which inflicts it is unlawful, and,
even if there is no excess, it is the duty of every person
applying the force to take reasonable precantions against
the infliction of other or greater harm than the occasion
requires.

Tilustrations,

{L) * A, a schoolmaster, beats B, a geholar, for two hours with a thick
stick, Such a beating is unlawful,

(2.) “A kicks B, a trespasser, out of his house, in order to force him to
leave it. B is killed. The kick is an unlawtul act.

(3.) (SuestrtTen.} * A, the governor of o gaol, flogs B, a criminal, under

the sentence of a court. Itis A's duty to cause the surgeon of the gaol to
be in attendance to see that no anintended injury is inflicted on B.

8 ARTICLE 258,
SUPERIOR ORDERS TO EMPLOY FORCE.

In all cases in which force is used against the person of
another, both the person who orders such force to be used
and the person using that force is responsible for its use,
and neither of them is justified by the circumstance that

1 8. D. Art, 201

e[t would be inconsistent with the plan of thiz work to try to enumaerate all the cases
in which force may be lawfnlly applied to the person of suother. In 1 Russ. Or TET-T3,
cases will bo found aa to oxcessive violence in executing legal process<i2. v. Huggine, Btr.
882, p. B72. Pressing for the ssa gervice tp. 784} Captains in the merchant service: H.
v. Leggetts, 8 C. & P. 101 (p. 778). Correction of children and servants {773-T. Hee Draft
Code, 5. 651 Mitchell v Defries, 92 1. C. Q. B. 430; Beleh v. Arnoil, [T A L LA
$he Bridgewater, 6 Q. Lo R.200 ¢ Rov, Faneuf, 5 LG JL16T; I v. Stowpe, 2 G, £ 0, 121,

s &, v. Hopley, 1 Ruge. Cr. 776; 2 F. & F, 202,

s Wild's Case, 1 Buss. Or. (5th ad.) 687; 2 Lewin, a14,]

6 Bea Avt, 1L

48, [ Art, 202
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[he acts in obedience to orders given him by a civil or
military superior, but the fact that he did so act, and the
fact that the order was apparently lawful, are in all cases
relevant to the question whether he believed, in good
faith and on reasonable grounds, in the existence of a
state of facts which would have justified what he did
.apart from such orders,' or which might justify his supe-
rior officer in giving such orders.

Tilustrations.

(L.} * A, a raarine, iy ordered by his supotior officer on beard a man-of-
war to prevent bouts from approaching the ship, and has ammunition
given him for that purposs. Boats persisting after repeatod warnings in
approaching the ship, A fires at one and kills B. This is murder in A
although he fired under the impression that it was his daty 1o do so, as-
the act was not necessary for the preservation of the shi p {though desir-
able for the maintenance of diseipline). :

{2.) *A, the driver of an engine, orders B, the stoker {whose duty it is
to obey hie orders), not to stop the eng'ne. The train runs into another
in consequence, and C is killod. B is justified by A’s order.

(3.} *(SvmyrrTan). A, a civil reagisirate, directs B, a milicary officer, to
order his men to fire into u mob. B gives the order. It is oheyed, and
€, a common soldier, shoots [ dead. The question whether A, B, and C
respectively committed any offence dopends on the question whether each
of thera respectively had reasonable grounds to believe, and did in fact

1[As to this soo I Hist- Or. Taw, 203.
TR v, Thomas, 1 Russ. Cr. 732 ; 4 M, & &, 441,

R ve Frainer, 4 F. & F. 1037 1 Rnas Or. (3th ed.} 837,832, The langnago of Willes,
J.. in thig cage seewms to he o little too wide, unlesa it is talten in conbestion with the
purticalay fucta.

* Whother C would eomumit a military offones if he refused to obey T’ order bagange
he rightly thought it unressonable, is a quedtion which wonld huve to be decided by
eonrt marsinl. I shonld suppose rhat cases mizhi, be imagined in which cven s court
martint wonld held ihat a wilitary inferior might and ought to disobey orders on the
ground of thelr illegality. An officer, e.g., Who commanded his man to fire & volloy
down Fleet Street when thers wag no appearanee ofa disturbunee, or to shoot a ehild of
four years old renning awsy daring u riot, or to desert to the enswmy, or to shoot a supe-
tior offfeer, ought to bo disvbeyed, und I gupposa tha o seldier who obeyod such an ardae
might be punished by w eourt martial, That such acts 1% shooting pencezble people
wattonly, or a ehild of four yeurs ofd intontionally, even in o riot, would be mumier as
well in the soldicr as in the officer connot be doubted, IF a0, it geema impossible to sug-
gest any othor prineiple as to the afect of superior ordors than the une mentioned in the
text. Itisindeed essantinl to the wuintenance of the supromacy of tha common law
over military forea.]
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[believe in good faith, either that what they did was necessary to suppress
s dangerous riot, or in the case of B, that A, or in the ecaso of C,that B,
had reasonable grounds to believe, and did believe, that the arder given
was necessary to suppress a dangerous riot. A’s direction to B, and Bs
order to €, would not necessarily justify B or C in what they did, but
would be facts relevant to the guestion whether they believed upon ree-
sonable grounds as aforesaid.

! ARTICLE 259.
CONRENT TO BODILY INJURY.

* The consent of a person killed or maimed to the inflic-
tion of death or bodily harm, affects the criminality of
sach infliction to the extent defined in Articles 260-265,
both inclusive. In each of these Articles the word
“ (Jonsent” means a consent freely given by a rational
and sober person so sitnated as to be able to form a
rational opinion upon the matter to which he consents.

Consent is said to be given freely when it is not procured
by foree, fraud, or threats of whatever nature.

? ARTIOLE 260.

RIGHT TO CONSENT TO BODILY INJURY FOR SURGICAL
PURPOSES.

Every one has a right to consent to ihe infliction of
any bodily injury in the nature of a surgical operation
upon himself or upon any child under his care, and too
young to exercise a reasonable discretion in such a matter, -
but such consent does not discharge the person perform-
ing the operation from the duties hereinafter defined in
relation thereto.

18.D. Art. 203,
+ 5. D, Art. 2.

#[T know of no suthority for these propositions, but I apprehiend they requirs none.
The existence of surgery ng & profession assumos their truth.]
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PArTICLE 261,
SURGICAL OPERATION ON PERSON INCAPABLE OF ASSENT.

[(SuBMITTED.)? If a person is in such circumstances as
to be incapable of giving consent to a surgical operation,
or to the infliction of other bodily harm of a similar nature
and for similar objects, it is not a crime to perform such
operation or to inflict such bodily harm upon him without
his consent or in spite of his resistance.

Tlustrations,

(L) A is rendered insensible by an accident which renders it necessary
to amputats one of his limbs before he recovers higsenses, The ampufa-
tion of hig limb without his consent is not an offence.

(2.} If the accident made him mad, the amputation in apite of hisg
resistance would Le no offence.

(3.) B is drowning and iosensibla. A, in order to save his life, pulle B
out of the water with a hook whick injures him. 'This is no effence.

* ARTICLE 262,
RIGHT TO CONSENT TO BODILY INJURY SHORT OF MATM.

*Every one has u right to consent to the infliction upon
himself of bodily harm not amounting to a maim. A
maim is bodily harm wherchy a man is deprived of the
use of any member of his body or of any sense which he
cen use in fighting, or by the loss of which he is gener-
ally and permanently weakened, but a bodily injury is
not a maim merely hecause it is a disfigurement.

Hiustration,

(L) It js & maim to strike out a front tooth. It is not a maim te cut off
aman's nose. Castration is a maim.

1B.D. Art. 205.

9 [Draft Cude, 2. 67.]

8. D. Art. 206,

4[The positive part of thiz Article is proved thue:—Injuries short of maima are not
eriminul at common law unless they are assaults, but an sssault is ingonsistent with con-

gent. As to the definition of o maim, see 1 Hawk. P, . 107. He expressly mentions
eastration.]
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L ARTICLE 263.

NO RIGHT TO CONSENT TO INFLICTION OF DEATH.

2 [No one has a right to consent to the infliction npon
himself of death, or of an injury likely to caunse death, in
any case (other than those mentioned in Article 260), or
to consent to the infliction upon himself of hodily harm
amounting to a maim, for any purpose injurious to the
publie.

Tlustrations.

(1) * A and B agrea to fight a duel tozether with deadly weapons. If
aither is killed or wounded his consent is immaterial.

(2.} * A gots B to cut off A's right hand, in order that A may avoid
labor and be enabled to beg. Both A and 13 commit an offence.

3 ARTICLE 264.

KO RIGHT TO CONSENT TO INJURY CONSTITUTING A BREACH
OF TITE PEACE.

¢ No one has a right to consent to the infliction of
bodily harm upon himselfin such a manner as to amount
to a breach of the peace, or in a prize fight or other
exhibition calculated to collect together disorderly per-
BONE.

13, . Art. W07,

2 [Draft Code, 3. BL

4 3¢ v Bapeonet, Dear. 51. The Jaw lhas never, T helieve, baon disputed. It iz also

- immaterisl whether the duel is or ia not what is anlled faiv. Soc, loe, anthorities as to
snicido, Artiele 283, : .

41 Inat. 107 a, b, I think the guulification in the Article,* for any purpose injurlouy to
the public,” must be supplied. Tt secms absurd to say that if A gets u dentist to putlont
a {ront teoth of A’a beenuse it is unsightiy, though not diseased, A and the dentist both
commit o misdemennnr. When it wag an cssentinl part of & eommon eoldier™s drill to
bite anrtridees I believe that it was not an nneommon military offence to get the front
teath yulled out, und thiz would, I presume, be an offence nt commnn Iaw alae,]

58, D, Art. 208,

W [Fostar, 260 1 Bast D, C. 210;  R. v. Billinghoon, 20 & P %4 B v, Perkine 40,
S PLBST; . v, Ooney, Lo R 8 QL B D, 534]



I R

AT

3

THE CRIMINAL LAW. 201

! ArTICLE 265.
CONSENT TO BE PUT IN DANGER.

2[It is uncertain to what extent any person has a right
to consent to his being put in danger of death or bodily
harm by the act of another.

THustration,

(1.} A, with B's consent, wheels B in a barrow along a tight rope at a
great height from the ground. C hires A and B to do 80, I), E, and ¥ pay
money to C to ges the verformanca. B is killed.

Queare, are A, C, 12, 15, and T?, or any and which of thetn, guilty of man-
slaughter 7.

3 ARTICIE 266.

ACCIDENTAL INTLICTION OF BODILY INJURY BY LAWFUOL
ACT—WHAT ACTS ARE LAWFUL. '

#1t is not a crime to causc death or bodily harm acei-
dentally by an act which is not unlawful, unless such
act is accompanied by an omission, amounting to culp-
able negligence as defined in Article 267, to perform a
legal duty fmposed cither by law or by contract on the
person who does the act.

An effect is said to be accidental when the act by
which it is caused is not done with the intention of
causing it, and when its occurrence as a consequence of
such act is not so probable that a person of ordinary
prudence ought, under the circumstances in which it 1is

-done, to take reasonable precauntions against it.

18, D, Art, 209,

t[There is, 30 far ns T know, no authority on this point, but the principle en which
ptize fights have heen held to be illegal might inelude such a case. Such an axhibition
mighi also under circumstancos be m public nuizance. To colicet a large number of
people 10 see o man put hiz life in jeopardy iz a leas conrse und boistercns proceeding
.than a prizefight, but is it less inmoral ¥]

8. D, Art, 210,

4[1 Hale, 471, &e.; Foater, 258 ; 1 East, P. €, 280; 1 Russ, Or, (th ed.) 54, I cannot
give any precige polhoricy esto acts involving peanalties.]
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[The words “ unlawful act ” include—

(L) acts punishable as crimes [er involving penalties] ;

(ii) ' acts constituting actionable wrongs;

(iii.) # acts countrary to public policy or muorality, or
iInjurious to the public.

Other acts are not unlawful within the meaning of
this Article, though they may involve private im-
morality,

Tlustrations.

(1) ® A, a schoolmagter, corrects a scholar in a manner not intended or
Likely to injure him, using due care, The scholar dies. Such a death is
accidental.

(2)*Aturnz B, a trespasser, out of his house, using no more foree than
18 necessary for that purpose. B resists, but without striking A. They
fall in & struggle and B is killed. Such a death is accidental.

(8.} 1A, n wortkman, throws snow from a roof, giving proper warning.
A passer-by is neverttisloss killed. Such a death is accidental.

{4-) 9 A takes upa gun, not knowing whether it i3 loadsd or not, points
it in sport at B and puils the trigger. B is shot doad. Such a death is not
accidental. If A had had reason to believe that the gun wag not loaded,
the deuth wonld have been accidental, although he had not used every
possible precaution to ascertain whether the gun was loaded or not.

(3.} © A seduces B, who dies in her confinement. The seduction, though
an immoral, is not an nnlawful act, within the meaning of this Article.]

' {1Ruse. Or, §12-21, for cases ; Jee espacially the summing up of Tindal, C. J., in 1 Low.
178; 1 Russ. O'r, 817, 1Talo, Eust, and Foster make o distinetion botween male i se and
sl prohibive, which I think oun no longer ho regarded aa law.

* Bee authoritics for Articls 264,

%1 Hale, 473, "I'he same law of couras applies to 8ll enses of lawful sorrection. It
would also, T think, apply to Ilnscration (2}, and to all other cases in which foreeis law-
fully apnlied by ooe person to the perivn of ancther, Tt is, of coorse, impossible i o work
like this to attampt an enumeration of thoss casea.

t Founded un Foster, 262,

* Founded on Fosler, 283, In one of the cases referred to in Foeter, the prisonar wag
convicted of manslaughter, although he had tried the pistol with the rammer. Fostar,
with reagon, thinka this * an extramely hard cage,” Bievn v. Bell, 5 M. & . 108, may be
taken as ilinstruting the line batween neglizenca, for which a man i oivilly, and negli-
gance for whieh he is eriminatly, rosponsible. Adnthiz case had caused the priming tobe
taken from a londed gun, and laft it in s lace whaere a little girl playing with it shot a
little boy. The boy resovered damuges against A, but if ke bad died I do not think A
would have been guilty of felony, The easa iz just on the line,

¢ No one ever snggested that this would be wngnslanghter, bot it exnetly marks the
distinetion between illegality and immaorality.]
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CHAPTER XXIII.

OF CULPABLE NEGLIQENCE AND OF DUTIES TENDING TO
TIHE PRESERVATION OF LIFE,

_ P ARTIOLE 267.

DEATH OR RBODILY INJURY CAUSED BY OMISSION TO
DIBCHARGE A LEGAL DUTY.

?[EVERY one upon whom the law imposes any duty,® or
who has by contract * or by any wrongful act taken upon
himself any duty, tending to the preservation of life, and
who neglects to perform that duty, and thereby causes
the death of any person, commits the same offence as if
he had caused the same effect by an act done in the state
of mind, ag to intent or otherwise, which accompanied
the neglect of duty.

Provided, that no one is deemed to have committed a
crime only because he has caused the death of or bodily
_ injury to another by pegligence which is not culpable.
What amount of negligence can be called culpable is a

18, D, Art. 211,

?[The first part of thia Artiele iz illustrated by all the Tilnstrations of the otker Arii-
alea in the chapter. The whola aubjaat is treated at great length in Whartien on Homi-
cide, chapter iv, 8, 72, p. 186, Dr. Wharton classifics noglizent homieide voder the fol-
lowing heads {genaralities apurt) ;

1. Use of dangerous things. 8. The eare of chitdren, de.
2 Dropping thingas on roads. 7. The care of medical mau.

3. Management of Tailronds and steamers. ¥. Idangorous maehinery.
4. Ridiog and driving, 9. Athletic sports.
5. The cara of dangaroud animals, 10, Conelusion,

1 have carefully gonae through the whole chapter, and I thiok the whole of it i only &
- ek of illustrations of the principles stated in this and in the coneluding Artieles of the
 preseding chapter, It shonld be obserred that the word ' negligones” excludes intem-
tion, The very plighteat omission of eaution in order to enuse deuth, wonld constituie
malice aforethought, 1f death ware coused thereby.
2 Draft Coda, 5. 164.]
+ A mere promise, it nppears, is not suflicient ; ex parte Frydges, 18 L. O, J, 141,
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[question of degree for the jury, depending on the cir-
cumstances of each particular case.

Provided, also, that no one is deemed to have com-
mitted a crime by reason of the negligence of any servant
or agent employed by him.

' Provided, also, that it must be shewn that death not
only follows but is also caused by the neglect of duty.

Ttlustrations.

(L) *It is A’s duty, by contract, as the banksman of a colliery shaft, to
put a gtags on the mouth of the shaft in order to prevent loaded trucks
from falling down it. A omits to do so either carclessly or intentionally.
A truck fulls down the shaft and kills B. A is in the same position as if
he had pushed the truck down the shaft earelessly or intentionally.

{2.) ¥ A glings a cask in & manner which is reagonably sufficient for
public gafety. The cask slips and kills B. A is not eriminally responsible
merely bscause he omitted to take further precantions.

(8.) *A leaves an unloaded gun leaning against a wall in a friend's
room. In his absence B loads it and leaves it loaded where he found it.
A points it in sport at C and pulls the trigger. The gun goes off and kills
C. A is not crimninally responsible merely because he did not examine
the gun belore Lie pulled the trigger.

(4.} * A, the captain of a steatner, seta B to kesp a look out. B fails to
do 80, whereby the steamer runs down a smack and drowns C. A ig not
criminally responsible for B’s omission to look out.

5.} ¥ A, acting as a surgeon, physician or midwife, canses the death of
a patisnt by improper treaiment, avising from ignorance or inattemtion.
A is not criminally responsible, unless his ignorance, or inattention, or
rashness ig of such a nature that the jury regard it as culpable under all
the cirenmstances of the case. It makes no difference whether A isor
i# not & proporly qualitied practitioner. .

(6:) T A, by his servants, makes fireworks in his house contrary to the
provigions of an Act of Parliament. The servants by culpable neslizenca
cange an explosion which kills B, A is not criminally responsible for B'a
death.

L[Illeatrations (7).

2R, v, Hughes, D, & T, 248,

3 Rigmaiden’s Case, T Liew, 180, Probably in auoh a ease there would e a aivil liability;
gee Byie v, Bundle, 2 1T, & C, 722

* Foster, 266, .

AR.v Allen, TO & PO153 v reen, 70, & DL 155,

& 1. v. Ven Dutehell, 30, &T. 6225 B. v, 8t John Long (lst cuge), 4 C, & P, 398 (2 case)
4 0 & P.423¢ R, v. Willinmsen, 3 C. & P, 635,

T Bennett's Cuse, Bell, €, . 1.]
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[(7.) ' A being under a legal duty to supply medical aid for his son B,
who has confluent small-pox, refuses to do so from religions motives, and
Bdies. It must be shewn that B's life would probably have been pro-
longed if medical aid had been provided, befors A can be convietad of
manglaughter.

2 ARTIOLE 268,

CAUBING DEATH BY OMISRIONS OTHER THAN THOSE
MENTIONED IN ARTICLE 267.

*It is not a crime to cause death or bodily injury, even
intentionally, by any omission other than those referrcd
to in the last Article.

Tlustration,

{L.} A sees B drowning and is able tosave him by holding out his hand.
A ghstains from doing so in order that B may he drowned, and B is
drowned. A bhag committed no offence.

* ARTICLE 269,
DUTY TG PROVIDE NECESSARIES OF LIFE.

*BEvery person under a legal duty, whether by contract
or by law, or by the act of taking charge, wrongfully or
otherwise, of another person, to provide the necessaries
of life for such other person, is criminally responsible if
death is caused by the neglect of that duty, and if the
person to whom the duty is owing, is, from age, health,
insanity, or any other cause, unable to withdraw himself
from the control of the person from whom it is due, but
not otherwise.
~ Bome of the duties of parents towards children and of
"~ masters towards apprentices are defined in Articles 307,

" 888, 839
‘1[R. v. Morby, L B. 8 Q. B. D. 571]
E.D. Art. 212,
IR, v, Smith, 20, & P. 445, This eubjeet is disenszed in a striling manner by Yord

Macanlay in his notes on the Indian Penal Code; ses, too, Wharton on Homieide, § T2.]
+8.D. Art., 213,

t [Ben cdzen in IMuatrations, SBome duties of this sort are imposed by statute. Sce Atti-
alea 307, 838, 333, Draft Codo, sa. 158-41.]
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Tilustrations,

[(3.} ' A neglects to provide proper food and lodgiog for her gervant, B,
(who is of weak mind, but twenty-three years old). B's life is shortened
by sueh neglect. A is criminally responsible if B was in such an en-
feebled state of body and mind as to be helpless and unable to take care
of herself, or was under the dominion and restraint of A, and unable to
withdruw herself from A’s control ; otherwise not.

(25 *B, a girl of aeighteen, comes from serviee to tho house of her
mother, A, and is thera confined of & bastard child, A does not provide
a midwife, in consequence of which B dies. A is not eriminally respon-
sible for this omission.

{3} * A persuades B, an aged and infirm wotnan, to live in his house,
and canses her death by neglecting to supply her properly with food snd
fire, she being Incapable of providing for herself from age and infirmity.
A ig criminally responsible for his noglect.

* ArTIOLE 270.
DELEGATION OF DUTY DEFINED IN ARTICLE 260,

If a person delegates the discharge of the duty men-
tioned in the last Article to his wife or to a servant, and
supplies such wife or servant with the means of discharg-
ing the duties so delegated, it is the legal duty of such wife
or servant to discharge such duties, and it is the legal
duty of the man who delegates them to use ordinary care
to see that they are properly discharged.

IHustraiion,

& A, the sister of B's doceased wife, acts ns B's housekeeper, and neglects
to give to B's infant child food duly provided by B, and so causes its
death. A is eriminally responsible for this neglect, Jf B knew of A's
neglect, and permitted her to continue it, he also is responsible, but not
otherwise.

VLR, v. Charlatte Smith, T, & C. 607,

2R v, Shepherd, L & C. 147,

34 v, Marriott, % Ca g P 435,)

43, D Art. 214,

® L&, v. Bubb, ¢ Cox, C. C. 457,1 Ruse. Cr. 657; R. v. Hook, 4 Cox, 4573 1 Russ, Cr. 858.]
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ARTIOLE 271

WHEN DIRECT PERFORMANCE OF DUTY IMPOSSIBLE.

*[It is the legal duty of 4 person who is unable to pro-
vide for any person hecessaries which he is legally bound
to provide for him to make application to the proper
authorities for parochial relief in cages iy which such
authorities are legally bound to furnish such relief.

Y ARTICLE 279,
DUTY OF CARE IN DOING DANGEROUS ACTS.

* It is the legal duty of cvery onc who does any act
which withont ordinary precantions is, or may be,

dangerous to human life, to employ those Precautions in
doing it,

Lllustrationa,

(L) *Iiis the duty of persons having
animals or machinery, to take care of thowm.

(2) ° Workmen are o ployad to throw snow off the roof of u house, It
Is their duty to see whelher people are passing,
before they throw it dow.

{8.) 81t is the duty of people riding, driving, or sailing, {o be careful,

@) ® A turns cut o vicions horse to graze onacommon on which Deopls
atre likely to pags. It ig Lijg duly to take Proper preeautions against itg
injuring presory-hy,

3.) "A,B, and C went to practive with o rifle w

charga of dangeroug things,

aad to give warzing

hieh carried a mile, A

VE D, At 215,

ELR. v. Malbetr, 5 Cox. C. O. &5 1 Russ, Cr, 153,

8. D. Art. 215,

* [How far oar it be said to be a legul duty o abstain from doiog such nets wantonly
&ven with precuntiong 9 Huppose g,
took & dangerans Wild beast into a pubiia street using all g

T

perprocautiona, and suppose
tho wild benat notwithstanding broke Ivogo nnd killed pome one, would this be mun-
slaughter? I know of xo authority on the subjeet. See Drafr Cunle, . 1452,

* Carer oolleoted in Wharton on Howicide, §§ BT-43, 09, 125, 107-24 i nnd see 1 Rusy, Cr.
B4,

* 2. v. Dant, T & C. g7,

TR, v. Salmon & Othera, LLR.GQ. B. D. t0, My judgment was nearly in the terms of
Ariivle 272, and the other judgments were to the sane elivat.]
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[handed 2 board to B, who in C's presence fixed if in a tree, and they all
fired gt it at a distance of 100 yards, taking no precautions to prevent
mischief to persons in the neighborhood- One of the shots killed a boy
in a iree about 200 yards behind the target. All were held gnilty of man-
slanghter.

! AgTIcLE 278.

DUTY OF PERSONS DOING ACTS REQUIRING SPECIAL SKILL
OR ENOWLEDGE.

? Tt is the legal duty of every person who undertakes
(except in case of mnecessity) to administer surgical or
medical treatment, or to do any other lawful act of a
dangerous character, and which requires special know-
ledge, skill, attention, or caution, to employ in doing ita
common amount of snch knowledge, skill, attention and
caution.]

18, D, Art. 217,
LR v St Jokn Long, 40, &P 404, {Per @arrow,B.) As to cantion see /. ¥, St. John
Long, 2ud ease, 4 C. & P. 440; soc other cases eolleeted in 1 Buss. Cr. (5th ed.) -604-73. Druft

Code, s. 162.]
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CHAPTELR XXIV.
HOMICIDE.
Y ARTICLE 24,
HOMICIDE DEFINED—WHEN 4 CIHILD BECOMES A HUMAN
BEING,

*[Homio1ve is the killing of a human being by a human
being.

® A child becomes a human being within the meaning
of this definition, when it has completely procceded in g

 living state from the hody of its mother, * whether it has

L R A S

or has not breathed, * and whether the navel string has
or has mot heen divided,® and the killing of such a
child is homicide, whather it is killed by injuries inflicted
before, during, or after birth.

" A living child in its mother's womb, or achild in the
act of birth, even though such child may have breathed,
is not & human being within the meaning of this defini-
tion, and tke killing of such a child is not homicide.

8 ArTIOT.R 275,
KILLING DEFINED.

*Killing is caunsing the death of a person by an act or

18 D, Art. 218,

i [Draft Code, 85, 135, 166,

Y R.v. Poulton, 5 C. & P, 329,
tR.v. Brain, 6 0, & P. 340,

Wo. 8RB ¥. Peilive, Car. & Mar, 650,

* Authorities eollectad, 1 Russ, Cr. (%ih ed), G4,
' Bov. Enoek, 50, & P. 539, and see note to the case; . v. Wright, 9 C. & P, 754: B v

© 8ella,7C. & P. 550

48, D, Art, 219,
*[Bes Draft Code, 35, 167-173. Dr. Wharton's work on Homicide oontains an interosting

- and elaborate shapter{ch. xii, 84 355-138), entitled ¥ Cazuyl Covneetion,” into which some]

I*
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[omission, but for which the person killed would not have
died when he did, and which is directly and immediately
connected with his death. The question whether a given
act or omission is directly and immediately connected
with the death of any person iz a question of degree de-
pendent upon the circumstances of each particular case.

(SusyiTTED.) But the conduct of one person is not
deemed for the purposes of this Article to be the causc of
the conduct of anether, if it affects such conduct only by
way of supplying a motive for it, and not so as to make
the first person an accessory before the fact to the act of
the other. _

This Article is subject to the provisions contained in
the next two Articles.

[diseussion is introduced on the distinetion between enuses and conditions: a distinetion
of which Dr. Wharton maintains, wnd of which Mr. Mill {sec his Logie, vol. i. . 308, &eo)
denios, the solidity, For practioal purposes, I think the Article in tho text ia sufficient,
and if this were tha proper place, Tehould be disposed to diseuss zome of Dr. Wharton's
pogitions. The latter part of the Article and the Tlustration () intended to explain it,
must, L think, ba law; but I know of no direet authority on the subjeet. The maxim
¥ b jure nen remola cause sed prowimee apcctatur”’ hes nodoubt ¢ hearing on the subject
(sco Racon's Maxims, 35-9, and Droom’s Maxims, 218-30), but it is very vague. Lord
Eanceon says itdoes not apply to  evitinal acts except they huve a full interruption.” His
illustration is,—A fires a pistolat B, and misses him, and runs away, B pursnes 4, A
atabs B with a dagger. " IF the law should consider the last impulsive cause, it should
say it wag in his own defensa, but the law is otherwise, for it is but o pursusnce and
oxecution of the first murderons intent.” Surelyin this casc the stab is the immediate
cause of B's denth ; A’s state of mind is another matter, and is to be inferred from facts,
Tha law &8 to aecessories and incitement appenrs to show the limit te which participation
in.a erime can be sarriod. Unlass the line is drawn thera it is impossible to say how far
it would extend. 1lllustration (%) is & prosaie version of Othello. Tago, however, in Act
iv, se. 1, eays when asked to give poison, ““ Do it not with poison,atrangle her in her bed.”
This would clearly make him an aceessory. To take a hrmbler instunce, the catastrophe
of OHver Twist might, perhaps, fall within THustration (B, In eh. zlviic of that work,
Fugin, after getting Sikes to say he would murder any onu whe should betray him,
wakes up Noah Cluypole and mukes him tell Sikes that the girl Naney had betrayed him,
and, a8 Sikes rushes cut in & passion, suys, “* You won't be too yiclent, Till; I mean not
too violent for safety.” I think that the whole conversation taken together would be
evidence to go ton jury, that Fagin did ** counsel ™ or * progure ” the murder committed
by Bikes, which would make him an acecessory hefore tho faot, but if he had confined
himself tomerely telling Sikes what Claypole said he had heard, it would not have been
enongh. After all there was only the uncorroborated {estimony of un accomplice to
prove what ke said, and Claypole does not seem to have heen by whern the most danaging
words were spoken.] '
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Ilustrations,

[{1.) ' A substitutes poison for medicine, which is to be administered
toCby B. B innocentj ¥ administers the poison to C, who dies of it. A
has killed €.

(2.) * A gives a poisoner] appls to his wifs B, intending to poison her.
B, in A% presence, and with lig knowledyge, gives the apple to C, thair
¢hild, whom B did not intend to polson. A not interfering, C eats the
appie and dies. A has killod (.

{8)%4 an ironfounder, ordered to melt down a saluting eannon which
bad burst, repairs it with lead in a dangerous mazaner. Being fired with
an ordinary charge, it bursts uud kills B. A has killed B.

@) ' 4, B, and C, road trustees wnder an Act of Parliament, and as
such under an oblization 1o make rontracts for the repairs of the road,
neglect to make any such contruct, whereby the rond Bels out of repair,
and D pagsing along it is killad. A, B, and C have not killed I

(5.) ® A by his servants makes lireworks in & house in London contrary
to the provisions of an Act of Parliament (3 & 10 Will. 3 o. 77). Through
the negligonce of hisg servants, and without any aet of his, a rocket ex-
Plodes and sets fire to another house whereby B is killed. A has not
kiiled B.

(6-) A tells B facts about ( in the hope that the knowledge of those
facts will induce B to muarder C, and in order that may bhe murdered;
but A does not advise B to murder C; B murders ¢ nceordingly, A has
“not cansed C'a death within tho meani ng of this Article,

" ARTICLE 276,

WHEN AN ACT IS THRE REMOTE CAUSE OF DEATH OR ONEOTF
BEVERAL CAUSRES.

A person is deemed to, have committed homicide,
although his act is not the immediate ornot the sole cause
of death in the following cases—

{a) " If he inflicts g bodily injury on another which
canses surgical or medical treatment, which causes death,
In this case it is immaterial whether the treatment wag

[ Doncllan's Case. Soe my Gon. View, Cr, L. 535,
* Saunders’ Cave; 1 Hale, P, 0. 434,

*R.¥. Carr 8. & P, 163,

*R. ¥. Pocock, 17 Q. B. 3.

YR.v. Beanert, Bell, C. C, 1.3

18.D. Art. 220,

" {Hule, £18; Iliustrations (I (2). Draft Code, &, 173.] 9
. P
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[proper or mistaken, if it was employed in good faith,
and with common knowledge and skill, bui the person
inflicting the injury is not deemed to have caused the
death if the treatment which was its immediate cause
was not employed in good faith, or was so employed with-
out common knowledge or skill.

(b.) ' If he inflicts & bodily injury on another, which
would not have caused death if the injured person had
submitted to proper surgical or medical treatment, or had
observed proper precautions as to his mode of living.

(c.) *If by actmal violence or threats of violence he
causes a person to do some act which causes his own
death, snuch act being a mode of avoiding such violence
or threats, which under the circumstances would appear
natural to the person injured.

(4) * If by any act he hastens the death of a person
suffering under any diseasc or injury which apart from
such act would have caused death.

() *IF his act or omission would not have caused
death unless it had been accompanied by the acts or
omissions of the person killed or of other persons.

Tiiustrations.

(1.} * A wounds B in aduel. Competentsurgeons perform an operation
whieh they in good faith reyard as necessary. B dies of the operation,
and it appears that the surgeons were mistaken as to the necessity for
the operation. A has killad B.

1[Illustration (3. Draft Code, 8, 172,

£ Y| lustration (4. Draft Code, 8, 167,

31 Hale, 428 ; Illuetration (5). Draft Code, a. 171.] A, a practising physician, who
Lept a hospital for the wiok, on three successive days forced tha person of B, & patient
then nnder his evutrol in such hospital, she being inw condition of henlth that rendered
sexual interconess dangsrous oven with her consent. B died on the sixth day after the
last oceasion on which she had been raviched, and her death if not caueed way hastened
thareby. Teld sufficlcnt ovidenca of murder to justify A'S surrender under the Ashbur=
ton Freaty ; fnre Weir, 14 0, T, 3809,

4 [See Illustrations (6} and (7). Boe uiso K. v. Lenabottom, 1 Ruse. (r. (ith ed.) B30 ;8 Cox,
459, R, v. Ledger, 1 Russ. Or. (5th ed.) 835, 6; and M, Greaves’ note, This cnge iaavery
peculinr ane.

s It v, Py, 1 Cox C. €L 322 1 Rusa, Cr. T02.]



THE CRIMINAL LAW, 213

[{2) ' A gives B 3 wound. C, a surgeon, applies poizon to the wound,
either from bad faith er by negligence. B dies of the poison. C and not
A haa killed B. .

(3.) * A injures B’s finger. B is advised by a surgeon to allow it to be
amputated, refuses to do 80, and dies of lockjaw, A has killed B.

{¢) * A violently beats and kicks B, his wife, on the edge of a pond.
Bhe, to avoid bis viclence, throws herself into the pond and is drowned.
A has killed B. _

{5.) * A strikes B, who I3 at the time go ill that sho could not possibly
have lived more than six weeks if she had not been struck. B dies earlier
than ghe would otherwise have died in consequence. A has killod B,

(6.) * A and B, the drivors of two carts, race along a high road. Cis
lylug drunk in the middie of the road. Oune or other or both of the carts
run over C and kill him, In either case both A and B have killed C.
(7)) It is the duty of A to put up air-headings in a colliery where thay
bre required. It is the duty of B to give A notice where an air-heading is
required. But A has means, apart from B's report, of knowing whe-
fher such air headings are required or not. A ocmits to put up an air-
heading, B omits to give A notico that ono is wanted. An oxplesion fol-
lows, and C is killed. Both A and B have killed C.

T ArTI0LE 277.
WHEN CAUSING DEATH DOEY NOT AMOUNT TO HOMICIDE.

A person is not deemed to have committed homicide,
although his conduct may have caused death, in the fol-
lowing cases

(@} " When the death takes place more than a year and
& day after the Injury causing it. In computing the
period, the day on which the injury is inflicted is to be
counted as the first day;

(6) (It is said) * When the death is cansed without any

1 [Fornded on 1 Male, 495,

1R v. Ihilland, 2 Moo. and Roh. 351,

¥ R.v. Evuns, 1 Buss, Or. (5th ed.) 8517 £ v. Wager, tried ot Derby Summer Assives,
1884, was precisely similar. Hee, upon this subjent, Wharton on Howicide, §§ 374-5, If
"the intention was to excupe further ill nsze by auieide, the ease wonld be altered.

4 B v Fleteher, 1 Ruas, Cr, 704,

B R Seindall, 2 O & T, 250.

S R.v. Halnes, 2C. & K. 3081

18, D. Art. 271,

¥[1 East, P. C. 843, 4 ; I Russ, Cr. (5th ed.) 673, 4 ; Draft Code, 5. 1657

®1Hele, £0. Lord Hale’s reason is that * seeret things beloug to God: and heneo it
waa that before I Ja. 1, ¢. 12, witcheraft or faseination was not felony, beeause it wanted]
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[definite bodily injury to the person killed, but this does
not extend to the casc of a person whose death is caused
not by any one bodily injury, but by repeated acts affect-
ing the body, which collectively cause death, though no
one of them by itself would have caused death ;

(c) (It seems)' When death is caused by false testi-
mony given in a court of justice,

Tustrations.

{1.)' * A by a long series of acts of ill-treatment, ne one of which by
itself wonld cause death, causes the death of B. A has killed B.

[a trial ” {i.c. Isuppeso because of the difficulty of proof). I saspect that the fear of
encquraging prosecutions for witcheruft was the real reason of this rule. Dr. Wharton
rationulizes the rule thos: © Death from norvous eauses does not invelve pennl ¢onse~
guenees.” This appears to me to substitute an arhitrary yuasi seientific raletor a bad
rala fonnded on ignoranee now dispelied. Suppose o man wore intentionally killed by
being kept awake till the nervous irritation of sleeplessnoss killed liim, mizht notb this he
murder? Suppose a man kills a siek person intentionally, by making a loud noise which
wakes him when sleep givoa him a chauce of life; or suppose knowing that o man has
aneurisma of the heart, his heir rushes into his room, and roars in his car, " Your wife ig
dead]” intending to kill and killing him, why nre not these sels mnrder? They are no
more “secrot things belonging to God® than the operation of arsenic. Aa to the
fear that by ndmitting that such acts are murder, pecple might bo randered lighle to prose-
eution for breaking tha hearta of tlheir futhers or wives by bad conduet, the unswer is that
such un event conld uever be preved. A long eourss of conduel, gradually Y breaking a
man’s heart,” could never bo the ** direct or immediato ™ couse of donth. If it was, snd
it was intended to have that effect, why should it not be warder ¥ Tu f.v. Praners, 13 Cox
Q. . 530, & man was convicted before Denman, J., of manalanghter, for [rightening a
child to death (sce Wharton on Homieide, & 372, on this easchl In JI v, Dugal, 4 Q.L. R.
360, evidence of death from syneope caused by menaces of personal violense sl assamlt
though without batiery was held aufficient to sopport a con vietion for manslsughtor.

[Lourd Hale doubta whether voluntarily and malicionsly infecting a person of the plague,
and so osusing his death, would be murder (1. 432), It is hard to aee why. Hu says that
“infection is God’s arrow,” A different view was taken in the analogous case of . v
Greemivood, 1 Rues, Cr. 6733 7 Cox, O, L 44, A=z to the proviao, sce THustration (1

1 IMustration (1) Draft Code, & 168,

8 &, v. 8ely 1 East, P, ¢, 226, 227, and 1 Russ, Cr. 652; J2.v. Sqwire, 1 Raee. Cr. 654.] The
immediate cause of the wotnan’s death was acute inflammution of the liver that might
have been sepasioned by « blow or a fall against u hard substance. Therowas evidenca
that about thres weeks bofore her death, the prisouer, her husband, knocked her down
with a bottle, that she fell agalnst n door und remained insensilile for some time; aud
that she was eontined to her bed soun after and never recovercd. There wasalse svidonee
of frequent aets of vislenee within a year on his part by knocking her down nnd kicking
her in the side. Ileld suffielent to sustain a sonvietion for munalanghter: . v. Theal,
ol N. B. R, 44%; Theal v, B. 7 Cun. 5. C. 397,

e S

L et e daeEl,
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[(2.) ' A and B, in order to get a reward, offered for the conviction of
highway robbers, conspire fogether to bring a false accusation of highway
robbery against C, whereby C is convicted and execnted. A and B do
not kill C.

2 ARTICLE 248.
WHEN HOMICIDE I8 UNLAWEFUL.

*Homicide is unlawiul,

(z) When death is caused by an act done with the in-
tention to cause death or bodily harm, or which is com-
monly known to be likely to cause death or bodily harm,
and when such act is neither justified nor excused by the
provisions contained in Chapter IV. or Chapter XXII. ;

(b.) When death is caused by an omission, amounting
to culpable negligence, to discharge a duty tending to
the preservation of life, whether such omission is or is
not accompanied by an intention to canse death or bodily
harm ;

(c}) When death is caused accidentally by an unlawful
act.]

[ v. MaeDandel and (hthers, 18 St. Tr, T48, and sec partionlarly the ngte §10-14, and
Foster, 131, 132,]

£ B, D. Att. 222,

#[Thiz Article sums up the result of the preceding chapter. Scc Appendix Note
VIL. Draft Code, g, 167.] )
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CHATTER XXV.

t MURDER—MANSLAUGHTER—ATTEMPTS TG COMMIT MURDER
—CONCEALMENT OF BIRTIH.

* ARTICLE 279.

MANSLAUGHTER AND MURDEL DETINED.

* [MANSLATGHTER is unlawful homicide without malice
aforethought.

Murder is unlawful homicide with malice aforcthought.

Mulice aforethought means any onc or more ol the fol-
lowing states of mind preceding or co-existing with the
act or omission by which death is cansed, and * it may
exist where that act is unpremeditated.

{.) An intention to cause the death ol, or wrievous
bodily harm to, any person, whether such person is the
person actunally killed or not ;

b.) Knowledge thuat the act which canses death will

(5) .
probably canse the death of, or gricvous bodily harm te,
some person, whether such person is the person actually
killed or not, alihough such knowledgs is accompanied
by indifference whether death or gricvous bodily harm

t{Boe 8 Hist, Cr. Tuw, oh. gxvi. pp, 1107,

8, Ih Art. 228, See Appendix Note VII1.

T ¥or the authorities for this Article dee Appendix Note VIIT. Drafi Code, = 174-177.

* Coke's first cuwo of Tnplied malice is muliee imnplicd from the wint of provocation, A
man whe wantonly or on o slielil ranze intentiennlly and violently kills auwvther, shows
by that net, not inleal the existence of hutred of Toug stunding, hut tho axistenes of
deadly hintred instuntly coneelvod nnd oxvented, which i nt least ns bad iF not worze.
This in the strict sense of the words is mlice afurethought, As Hobbes well nbaerves
“ it ia winlice forethousht, thoust nat long furethuughe,”” (Mulogue of the Common Laws,
“Works,” vi. 85.)  And it is not by law noccsgiry that it shoudd be long, 1f « slight vro-
veeation does not redues muander ta wanalyughter, i fortior, the total abzence of il pro-
vocation, and the mere rapidity with which the execation of n eruel uaed wivked Josign

follows on it avuooption ennnot huve that olfcet. For cuses of slight provuention, reo 1
Russ. Cr, 680-2, and cases there collected, ]
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[is caused or not, or by a wish that it may not be caused ;

{¢) An intent to commit any felony whatever ;

(@) An intent to oppose by force any officer of justice
on his way to, in, or returning from the execution of the
duty of arresting, kecping in custody, or imprisoning
any person whom he is lawfully entitled to arrest, keep
in custody, or imprison, or the duty of keeping the peace
or dispersing an unlawful assembly, provided that the
offender has notice that the person killed is such an
officer so employed.

The expression “officer of justice” in this clamse in-
cludes every person who has a legal right to do any of
the acts mentioned, whether he is an oflicer or a private
person.,

Notice may be given, either by words, by the produc-
tion of a warrant, or other legal authority, by the known
official character of the person killed, or by the circum-
stances of the case. .

This Article is subject to the provisions contained in
Articles 280-282, both inclusive, as to the effect of provo-
cation.

THusiralions.

(1) ' A knowing that B is snflering from diseasc of tho leart, and in-
tending to kill I, gives B a slight push, and theroby kills B. A commits
murder.

(2.) © A in the last {llustration pushes B unlawfully, but without know-
ledge of the state of health or intention to kill him, or do him Zriavous
bodily harm. A conmits manslaughter. If A laid his hand gently on B
1o attract his attention, and by doing so startled and killed him, A’s act
would be no offence a¢ all.

(3 * A finding B asleep on straw, lights the straw, meaning to do B
gerious injury, but not to kill him. I} iz burnt to death. - A cominits
murder.

I know of no direct suthority for these illustrationa, but they follow dircetly from
the prineiples stated in the note,] A, profiting by IV's weaknesa, eneourages: him to drink
intoxioutine liguors in aneh girautities as to cause death. A commits murder if he intend-
ed to cause death, and manslaughier if the liquor wis given not oot of good fellowship
but with the intention of making B ill or dranks &. v, Lortie, 9 Q. L. H. 532,

2 [EBrrington’a Case, 2 Lewin, 217.]
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[(4) ' A waylays B, intending to beat, but not intending to kill him or
de him grievous bodily harm. A beats B and does kill him. This
I8 manslaughter at least, and may be murder if the beating were so
viclent as to be likely, according to common knowledge, to cause
doath,

(6.} ? A strilkes at B with g amall stick, not intending either to kill orto
do him grievous bodily harm. The blew kills B. A commits man-
slaughter.

(6.} * A, recently delivered of a child, layg it naked by the side of the
road and wholly conceals its birth. It dies of cold. This is murder or
manslanghter, according ag A had or had not reasonable ground for be-
Yeving that the cbild would bo preserved.

{7.) ' It iy A’s duty to put a stage at the mouth of the shaft of a col-
liery. He omits to do so. A truck falls down the shaft in consequence
and kills B, If by omitiing to erect the stage A intonded that B's death
should be caused, A is guiliy of murder. If tho omission was caused only
by the culpabls negligenee of A, and without any Sntention to kill or
injure B, or a reckless disregard to the chance of lis being killed, A is
guilty of manslanghter,

{8.) * A, for the purpose of rescuing a prisoner, explodes a barrel of
gunpowder in a crowded strest and kills a number of persons, intending
1o explode the burrel of powder in a crowded street. A commits wmurder,
although he may have no intontion at all about the people in the street,
or may hopo that they will escape injury.

1 [Foat. 250,

3 Rowley’s Coae, Fost. 34, remmarking on osrlier reporters ; and gee 1 Boss, Q. 633, where
aome otlieT cases are given.

v, Walters, O, & M, 164, and 1 Ruse. Cr. 675, Thia case appears to ma to illustrate
the true doctrine oo the subject better than the old and often quoted caze of the woman
who left her clild in o place where i was struck by o kite ond killed.  The poiot of that
eage I take to bo that the striking by o kite was an necurrence suflicicnt]y likely to impose
upon the mother the duty of guarding sgainst it. Kitea havieg been almost extertainated
in England their habits ure forgotten. Butto lay a child on the ground in Caleutta would
be Lo expose it to almoat certain and speedy death from kitea and other birds of prey. I
have myself beun struek by a kite which had just struck at one of my ehildren.] /. v.
Fennety 3 AllL 132, Beo alao Art. 890,

L8 v, Hughes, D, & Bl 248,

* R v. Dewnond, Barrett and (Mhers. Tn this cpge Lord Chief Justice Coekburn snid,
Y If a man did wn acet, more especially if that were an illegal net, slthough its irnmediate
purpose might not be to tuke life, yat if it were sueh thot life was necessarily endangered
by it—if a man did sweh an aet, pot with the purpose of taking life, but with the know-
ladge or belief that life wasg [ikely to bo zacrificod by it,’” thet was murder ; Times Report,
Apr, 24, 1858 Tt is singular that this caso is noticed in Cox’a Reports only for the sake
of a paint wbout evidenee 1ot the least worth roporting : soc 11 Cox, O, C. 146. Ths gaso
of B v, Allen and Others, the Feninng exsented nfter tho Manchoster Speeial Commia-
sion In 1867, ia not, so far as I know, reported, except in 17 L. 1. (N.S.} 224, which reprints
the letters printed in Appendiz Note TX.
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[(9) ' A shools at a domestic fow), intending to steal it, and accident-
ally kilis B. A commits murder.

{10.) 2 A, from wanton mischief, throws stones down a coal pit and
knocks away a scaffolding. The absence of the scaffolding causes an
aceident by which B is killed. A commits manslaughter,

(11.) * A, a thief, pursued by B, a policernan, who wishes to arrest A,
trips up B, who is accidentally killed, A commits murder.

(12,3 * A, having words with his wife, B, atrikes her on tho head with a
pestls, and kills her. A commits murder, though the act was not pre-
meditated.

(18.) ¢ A, being called names by B, a woman, throws a broomatick at
her, which happens to kill hior, A commits manslaughter,

{14.) ®A shoots at B, intending to kill him, and kills C. A commiis
morder.

T ARTICT.E 280
E¥FECT AND DEFINITION OF PROVOCATION,

¢ Homicide, which wonld otherwise be murder, is not
murder, but manslaughter, if the act by which death is
caused 1s done in the heat of passion, caused by provoca-
tion, as hereinafter dofined, unless the provocation was
sought or voluntarily provoked by the offender as an
excuse for killing or doing bodily harm.

1[Fost. 258-0, and see note, This dietum (which is asupported by many other authorities)
was followod by Lord Clief Justice Cockburn in Harrett's Case. e said, " If a person
seeking tv commit o felony shonld in the proseeution of that purpose conse, althougl it
might be nnintentionally, the death of another, {hat, by the luw of England, wis murder,
There were persons who thonght and maintzined that wheve death thus cecurred, not
being the immedinte purpose of the person enuzing the death, it was a Liarsh law which
made the act murder, But the Court and jury were gitting there to administer law, not
to make or inould it, and the law was what hetold them.”  Times, April 28, 1868.] In 2.
v. Nernd 16 Cox €, \ 513, Stephen, J., suggesis that instead ol gaying that any act done
with intont to sommit a felony and which cruscs denth amounts to murder, it wonld be
reasonnble to suy that any aet kndwn to be dangersus to life and likely in itself to panse

. death, dono for the purpose of committing a folony and whieh causea death, i3 murder.

[}, v, Fentony 1 Lewin, 17%; 1 Russ, Cr. 807,

#1Ruag. Cr. 707-12 for a large collection of enses nnd authorities Sees too, 1 Hale, 456-
460 ; 0o digtinction ia taken in any of these eases as to the manner in which death is
causad.

+1 Rusa. {1, 681,

& Founded on 1 Hale, 455-6. The judges doubted whether the case was murder or man-
slaughter, and no judegment was delivered, but the prisoner was pardened. This would
no douht be hold to be wanslyughter ot the present day,

9 Fopt. 281; 1 Buas. Cr. 708,]

TE D Are, 224,

& [Draft Code, & 176.]
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[The following acts may, subject to the provisions con-
tained in Article 231, + ount to provocation :—

() ' An assault and battery of such a nature as to in-
ilict actual bodily harm, or great insult, is a provocation
to the person assaulted.

(8.) * If two persons gquarrel and fight upon equal terms,
and upon the spof, whether with deadly weapons or
otherwise, cach gives provocation tothe other, whichever
is right in the quarrel, and whichever strikes the first
blow.

(¢.) * An unlawful imprisonment is a provocation to
the person imprisoned, but not to the bystanders, though
an nnlawfal imprisonment may amount to such a breach
of the peace as to cntitle o bystander to prevent it by the
use of force sufficient for that purpose. An arrest by
officers of justice, whose character as such is known, but
who are acting under a warrant so irregular as to make
the arrest illegal, iz provocation to the person illegally
arrested, but not to bystanders.

{d.} * The sight of the act of adultery commitfed with
his wife is provocation to the husband of the adulteress
on the part both of the adulterer and of the adulteress.

(e.} * The sight of the act of sodomy commitied nupon a
man's son is provocation to the father on the part of the
person commitiing the offence.

(£} * Neither words, nor gestures, nor injuries to pro-
perty, nor breaches of coniract, amount to provocation

111 Russ, Or. 678, .

5 Lamd Byron's Case, 11 81, Tr, 11775 28 v, Watltersy 12 86, Tr, H4; and 1 IRuse Cr. 685-
707 where other cases arc cited

§ For the tirst part of the elouse see Duckner’s Case, 1 Woga, Or. 880 F. v, Withers, Thid,
For ihe Iatter part compure Hugget's Coase, Siv I, Ferrer's Oose, Tocdey's Coae, and dlew’s
Chewe, with Foster's remarks on Tooler’s Cuse ; 1 Bugs, Or 753-7. Heo also 1 Hawk, P. C.
A8 ¢ IT. v, Owmer, 5 Kaat 3085, Alao Lluatration (5}, and Appendix Koie IX.] A runaway
slave who stabs and kills o person wttompting to wrrest aod detain him, such arreet being
by the law of the place lawful, commits wurder ; fiu re drderson, 2010, G0 QL B 124,

 [Onses cited, 1 Russ, Cr, 687, T nm uot aware that it has ever been declded that
adueltery by the hushand is provoeation to the wife.

6 Fow. Fisher, 8 C. & D182,
41 Eaat P. C. 232; 1 Russ. Cr. G77-L]
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[within this Article, except {perhaps)} words expressing
an intention to inflict actual bodily injury, accompanied
by some act which shews that such injury is intended;
1hut words nsed atthetime of an assanlt—slight in itself
—may betaken into account in estimating the degree of
provocation given by a blow.

(g.) * The employment of lawful force against the per-
son of another is not a provocation to tho person against
whom 1t is employed.

Ilustraiions.

(1.3 * A, a woman, gives B, a soldier, a slap in the face. A has not
given B provoeation within this Article.

{2.) £ A, a woman, strikes B, a soldier, with a heavy clog viclently in
the face and wounds him. A has given B provocation within this
Artiele,

{3.3 * A pulls B by the nose. A has given B provoeation within the
meaning of this Article.

{4.) ® A attempts to arrest B on an irregular warrant and in an irregular
way. Bshoots A dead. This s manslanghter by reason of the provoca-
fion given by B fo A.

(6.3 " A arrests B nnder an irregular warrant and conveys him to gaol
€, D, and others attempt to rescus B. A resists, and one of the party
ghoots A dead. This is murder in C, D and all their party.

(6.) " A and B, armed with swords, gquatrel, draw their swords, and
fight. Each gives the other provocation.

(7.} * A and B quarrel, and agree togsther to fight, and do fight, & duel
next day. Neither gives the other such provocation as would reduce the
offence to manslanghter if sither is killed.

1[1 Russ. Cr. 677, note a. ; Lord Morley's Cuse, 1 Hule, P, C. 4553 R. v, Sherwood, 10, &
K. 656, and 2eu 2, v. BT Swdth, 4 F. & F. 1066,

2 Ilnstration (312),

8 Steelman s Ooae, Fost. 292,

4 Thid.

51 Enst. P. C. 233,

8 E. v, Stevenson, 198t, Tr, 846, This cese must be understood to be subject to the
provizions of the next Article.

¥ This is tha ease of the Feriana exeonted at Manchester in 1887, for shooting Brett, a
police constable in charge of a police van conteining a Fenian prisoner. Sco Avpendix,
Note IX.

B ft. v, Walters, 12 5t. Tr, 113 ; and sea 1. v. Lord Byron, 11 8t. Tr. 1177,

P R.v. Cuddy, 1C. E K. 210; &, v. Burronet, and B, v. Burthelemy, Doars. 51 and G,
ara recent cazes of duelling.]
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[(8.) ! A and B quarre!, and vpon the spot agree to fight with their fista,
A, from the beginning of the fight, uses a knife and kills B. 4 has not
received such provoeation from B as reduces his offence to man-
slaughter.

9.y ? A and Bgnarrel and agree to fight with their fiats. In the course
of the fight A snatches np a knife, which happens to be near, and which
he has not previously provided, and kills B. A has not receivod such prov-
ocation from B ag reduces his olfence to manslaughter.

i10.) * A, at a tavern, throws a bottle at B's head and draws his gword.
Bihrows a bottleat A's head. A kills B. A has not received such prov-
ocation from B as reduces his offence to manslaughter. .

{11.) * A and B quarrel and fight in a publichouse. A leaves the
public-house, says ho will kill B, conceals a sword under his coat, returns
to tha public-house, tempts Bto strike him with a stick, saying “Stand
off, or Tl stab you,” and without giving B time to retreat, does stab him
mortally. A does not receive from B such provocation as reduceg his
offance to manslanghter.

(12) * A attacks B in such a manner as to endanger B's life. B drives
off and pursues A, A in self-defence kills B. This is mardor in A,

¢ ARTICLE 281.

WHEN PROVOCATION DOES NOT EXTENUATE HOMICIDE.

T Provocation does not extenuate the guilt of homicide
unless the person provoked is at the fime when he does
the act deprived of the power of self-control by the pro-
vocation which he has received, and in deciding the
question whether this was or was not the case, regard
must be had tothe nature of the act by which the offender
causes death, to the time which elapsed hetween the
provocation and the act which cauged death, to the
offender’s conduct during that interval, and to all other
circumstances tending to shew the state of his mind.

1 [R. v Anderson, 1 Russ, Or. 701,

2 Thid.

8 K. v. Mawgridge, Kel, 128-3; Hoster, 205-6.

¢ Hason's Cose, Fogter, 182,

b Bueon’s Maxima, 37, 38. Lsuppose B is trying to arrest 4.]
8. D, Art. 225, See Appendix Note IX.

7 [Sea the cases quoted in Lhe Tllustrations, and A. v. Zyneh, 5 0. & P, 524, Draft Code,
4 176.] . v. McDowell, 25 U, C. Q. B. 108,
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Illustrations.

[(1} * A and B violently guarrel, and throw bottles at each other at a
tavern, A throwing the first bottle, The company interfering, they re-
main guiet for an hour, B wishing to be reconciled. A refuses, and says
he will have B’s blood, When B and the rest of the company leave, A
calls B back in terms of insult, and fights with him with swords; B is
killed. A commits murder, though the fight is on equal terms.

{2.) ® B strikes A with his fiat. A, being the stronger man of the two,
throws B down on the ground, and boats out his bralns with a poker. A
comm ts murder.

{3.) * A and B quarrel and figlit. B, getting the best of the fight, leaves
A, A throws s coal-pick at B and injurss him, and then wounds him
with a knife. B leaves the houge, saying to A, * You have killed me."
A says to a third person, “I will have my revenge.” B returns to the
house soon afterwards and A stabs him again and kills bhim, A has
committed murder. :

{4.} * A is turned out of & house and kicked by B. A runs to his own
home, between 200 and 200 yards off, returns with a knife, and meeting
B, stabs him after walking guietly with him some yards, A then runs
back and puts his knife in its usnal place. The deliberation shown in
fetching and replacing the knife are facts to be considered by the jury in
deciding whether or not A committed the offence whilst deprived of self-
control by passion. ,

{(3.) * Police-officers in charge of a police-van have in custody D, a person
charged with felony under 11 Vict. ¢. 12. A, B, aud C, and others assanlt
the van in concert, rescue the prisoner, and shoot one of the policemen
dead with a pistol. 'The warrant under which D was in custody was in-
formal, but not to the knowledge of A, B, and . A, B, and C, and il
others ara guilty of murder, and it would bhave made no difference if they
had known of the irregularity of the warrant.

8 ARTICLE 282,
PROVOUATION TO TILIRD PERSON,

7 Provocation to a person by an actual assault or by a

LR, 7. Cheby, 2 Str. 786 1 T Buss, Cr, 609-700,

t Per Parke, B. in f2. v. Phomas, 7 €. & P. 817,

8 B. v, Kirkhom, 8 C. & P. 115,

t B, v, Haproard, 60, & P, 157,

#This is the caze of . v. Aflen and Others, the Fenians, who murderad Brett, the
policeman. See Appendix Note IX.]

8. Do Avt. 226,

'[1 Ruza, Cr, (5th ad.), T4-5. The passage roferrod to i3 taken from Bawkine See
Cary's Cuse (p. T05), which is this: *“.A and I3 were fighting in 2 field ina gunrrel. ¢ A%]
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[mutual combat, or by a fulse imprisonment, is in some
cases provocation to those who are with that person at
the time, and to his friends who, in the case of a mutnal
combat, take part in the fight for his defence. But it is
uncertain how far this pringiple extends.

L ARTICLE 283,

SUICIDE—ABETTING SUICIDE.

* A person who kills himself in a manner which in the
case of another person wounld amount to murder is guilty
of murder, and every person who aids and abets any per-
son in so killing himself is an accessory before the fact,
or a principal in the second degree in such murder.

3 ARTICLE 284,

MANSLAUGHTER ON ONESELF.

+ A person cannot commit manslaughter on himself.

% ARTICLE 285.
ACCESSORIES BEFORE THE FACT IN MANSLAUGHTER.

It seems that there may be accessories before the fact in
manslaughter if the act or omission by which death is

[kinaman, easually Tiding by and secing them in fight and his kinsman one of them, rode
in, drew his sword, thrust B through and killed him. Coke, C.J. and the rest of the
Court agreed that thisis elearly bul monslanghter ju him (i e ©) and murder in the other
for the one may havo malise and the other not.” I should have anid C's offance wus
infinitely worse thun A’s, and T do not think this ease would bo fellowed in the prosent
day.]

18, D. Art. 227,

2 [1 Ilale, P, C. 411-419, 8co K. v. Fretwell, L. & C. 181; Jo. v, Russell, T Moody 356,
Draft Code,s.183.] If two persons coter into au agreoment to commit suloide together,
and the means employed to produce death prove fatal to one enly, the survivor is guilty
of murder: ff. v. Jewsop, 16 Cox, G, C. 204,

S8, D Art. 228,

3 [Per Pollock, O.B., and Williams, J.,in K. v Furgess, Ta & €. 258, referring to Jervis
on Coroners, App. p. 322, note 4.]

58, D, Art, 229,
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{caused is not such an act or omission as, but for provoca-
tion received by the offender, would have been murder.

Jitustration.

' A adviges B to give C a ftrong dose of medicine to make him fesl sick
and uncomfortable. B does 50 and C dies. B is guilty of manslaughter,
and A is aceassory before the facs o manslgughter.

2 ARTIOLE 286.
PRESUMPTION THAT KILLING I8 MURDER.

* Every person who kills another is presumed to have
wilfully murdered him unless the circumstances are such
&s to raise a contrary presumption.

The burden of proving circumstances of excuse, justi-
fication, or extenuation is upon the person who is shewn
to have killed another.]

* ARTIOLE 287.
PUNISHEMENT OF MURDER.

* Bvery onie who commits murder is guilty of felony,
and must on conviction thereof be sontenced to death,

¢ ARTICLE 288,
PUNISHNMENT OF MANSLAUGHTER.

"Every one who commits manslaughter is guilty of
! [Per Brarawell, B., in . v. taylor, D. & B. 201, Tho text {s stated doubtf ully baosuza

# the queation has never heen poeitively decided - Cloke (3rd Inst. 55), Hule (2P. C. 487) and

Enai: (LP. 0. 218) say that there ean bang aceessorios bafore the fact in manslaughter ; but
- the doetrine on the subjent is very differently understood in thess days. See B.v. Taylor,
S IR2C G R. M8 That unlawful killing with a delibarate attempt to do slight bodily
~ harm, which happens to ewuse death, iz manalavghter, is a ‘¢omparatively modern
: dostrine. By Coke’s definition it would ba murder, Whatever it is ealled thera may
" obviously be an socessory bafore the fast to such an aet.]

. 98.D, Art. 280,

*[1 Ruge. Cr. 642; R.v. freenaere, 80, & P.35.]

18, D, Art. 231,

*R.8. (e 162,08 2; ¢, 081, 5, 6; 24 & 23 Viet. . 100, &, 1. Draft Code, s, 178,

®B. D, Art. 232, [3 Hist. Cr. Law, 78-8. Draft Code, 5. 182,]

TR.B. C.0. 162, 8 5: 24 & 25 Viet. o, 100, 5, 5.
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folony and liable 1o imprisonment for life orto a fine or
to both.
" ARTIOLE 289.

! APPEMPTS TO COMMIT MURDER.

s Tvery one is guilty of felony, and is liable to im-
prisonment for life who does any of the following things
with intent to commit murder ; that is to say—

(a.) * administers any poison or other destructive thing
to any person, Or causes any such poisonous thing to be
so administered or taken, or attempts to administer it, or
attempts to cause it to be go administered or taken;

(b.} *by any means whatever wounds or causes any
grievous bodily harm to any person;

{c.) ®shoots at any person, or, by drawing a irigger or
in any other manner, attempts to discharge at any person
any kind of loaded arms; 7

14, D Art. 232

#{Fer the history of tha provisions seo # Iisl. v Luw, oh. xxvit. pD. 108-120. Draft
Code, = 190)

9T 8, C. e, 102,88 812, 2 & 95 Viat. o 10, e=, 11-15

1R, 8, 0. ¢ 162,85, 8,11 24 & 25 Viet, 2. 100, 2. 11,14,

6, &0, e 1828, 8; (24425 Viet. oo 100, & 1l In B v Grean In & B, 203, it was
held that to canse sungestion of the lungs by exposing a ehilil in a field was not annsing
# 2 hodily injury dungerons to life” within 7 Will. 4 &1 Viet. ¢. 85 & 2, bul zneh o cage
would now fall under elause (). 8,15, Sea remarks of Coclburn, Calo 0 206.]

SR, 8. 0. 0. 162, 5 11520 &25 Vict. o 104, 5. 14, [The words * any other munner ™ mean
any other manner like drawing a trigger, e-&- spplying a lighted mateh to o matohloek
or strilting u poroussion eap with o hmamer ; sea f. v, SE Gevrge, O ¢, & . 483, and I, V.
Lewis, 9 C. & P. 523, These easey have been doubted by ihe Court for (rown Cazes
Reserved ; see H.v. Broen, Lo B 10Q, B D. 3L In thiz cose a man wWas tried for
attempting to commnit murder by drawing a pistet from hiz poeket for tho purpose of
oommitting wurder with it, bat his hand wag seized. I held thiz to be an attempt 0
comnit murder by neans other than thosa specified in elausos lw)-lgd3 but, on the antho-
rity of B. v. &8, Genrge, that it did net eonstitute an ofience under alauso (k) the Court
held that elause (4.} 2. 35, applied only to chses other than those specitied in elauses (m)-
(g3, £. 14, but efusdem generin ag tor instance trying Lo push & man off a oliff or under &
railway train ; but that it did not apply to extend 5. 14, I ugreedin this view, The Coutt
thought thut T2, v. &t Feorge ought to bo reconsidered, and inelined to the view thutif X
had held otherwise in K. v, Brown my ruling would have beon upheld.]

76 Logded arms ' maans aTmwd londed in the barrel with guopowder or any othar explo-
sive substance, wod ball, shot, sing or othor destructive material, of charged with oom-
pressed air and having ball, shot, slug or other destrective muterial in the berrel,
although the attempt to discharge the same muy fuil ; R. 8. C, e 162,81; # & Viot.
0. 100, 2, 18.
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(@) 'attempts to drown, suffocate, or strangle any
person ;

{e) *destroys or damages any building by the explo-
sion of gunpowder or other explosive substance ;

(f) *sects fire to any ship or vessel or any part thereof,
or any part of the tackle, apparel, or furniture thereof, or
to any goods or chattels being therein ;

g.) *casts away or destroys any vessel ;

.) for who attempts to commit murder by any means
other than those specified in clauses (a.)-(g.), both incln-
sive.

" ARTICLE 200.

ACCESSORY APTEL THE FACT TO MURDEL.

* Every accessory after the fact to murder is liable to
imprisonment for lifo,

TAnricLe 291

TIIREATS AND CONBPIRACIES TO MURDER,

Every one is guilty of felony and lable to ten years’
imprisonment who,

{a. * maliciously sends, delivers or utters, or dircctly
or indirectly causes to be received, knowing the contents
thereof, any letter or writing threatening to kill or murder
auy person ; or

() * conspires, confederates or agrees with any person

R.B.Ce 162,810 24 & 25 Vipt o 100, &, 14,

*R8.C.o. 16 5, 9; 24 & 95 Viet. ¢. 100, 12, i, v. S, eorge, 0 C. & P.483; I Russ.
Or. 453,

*R.8. 0. 0. 162, 8. 10; 24 & 25 Viet, e. 100, 9, 13,

R. 8. ¢ o 162, 4. 12 M & 25 Viet, o, 10, 8, 15, [This does not apply to attempts to
commit suieida; 2, v, Turgesy, Lo & ¢, 254.]

f8.D. Art. 333 (7))

*R. 8. C. ¢. 162, 5. £: 24 4 25 Viat. o 100, 5. 67.

T8 D, Art. 234,

5R.8.C ¢. 173,8.7;: 24 & 25 Viet. . 100, 5, 16.

*R.8.C. 0, 162, 4, $: 24435 Viot, e. 100, 5, 4, 9

Q
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e

to murder any other person, whether the person intended
to be murdered is a subject of Her Majesty or not, or is
within the Queen’s dominions or not ; or

(c.) solicits, enconrages, persuades, endeavors to pet-
smade or proposes to any person to murder any other
person, whether the person whose murder is solicited,
encouraged or atterpted to be procared is a subject of
Her Majesty or not, or within the Queen’s dominions or
not,—

[* And whether the solicitation, encouragement, per-
suasion, or endeavor to persunade, 18 addressed to any
gpecific person or not, or relates to the murder of any

gpecific person or not.]
3 ARTIOLE 292,
3 GONCEALING THE BIRTH OF CHILDREN.

{ Bvery person is guilty of a misdemeanor and liable to
two years’ imprisonment who, by any secret disposition
of the dead body of any child of which any woman is de-
livered, endeavors to conceal the birth thereof, whether
such child died before or aftex the birth thereof.

3 [The expression “ delivered of a child” docs not in-
clude delivery of a feotus which hag not reached the period
at which it might have been born alive.

s The words * secret disposition of the bedy ” include
cases in which the body is placed in a situation where it

1[R. v. Most L. B. TQ B. D. 244,]

38, I, Art. 235,

3[9 Hist. Cr. Law, 118, Draft Code,e8. 183-7.]

iR, 8. C.o0. 162,58, 48; 4 & 25 Viet. o. 100, 2 60, A placed the dead pady of a child of
which she had been delivered between a trunk and the wall of a room in which she lived
slone. Being charged with having had a obild she st first dlenied it, but being pressed
she pointed out where the body was., Hald, that she might be convicted of oencealing
the birth of the child; F.v. Piché, 30U, G, O. P. 409,

S[R. v. Berriman, & Cox, €. C. 283,

¢ B, v. Brown, L. R 1 C. C.R. 244 The Act seetns to be defeative in punishing only
the ssoret digposition of the body, and not the disposing of the hody in such a way 8¢ to
ponceal the fact that it was born of ita mother, If awoman were to leave n child's body
by night in the middle of & street, or to drop it by duy in a crowd of people, there wounld
be an effactual soncealment of the birth, but would there be & © ascret disposition ™ of]
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tis not likely to be found except by accident, or upon
search, although the body is in no way concealed from
any one who happens to go to that place.]

[the body ¥ Under the old Aot, 9 Geo. 440, 81,8, 14, it was held that a temporary conoeal-
mant of the body with fntent to remove it afterwards to Botme other place was within
the words * secrst burring or otherwisa disposing*': R, v. Lerry, Dear, 471. Thie would
teem to be 80 & fortiori under the present law.]
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CHAPTER XXVIL

BODILY INJURIES, AND ACTS AND OMISSIONS CAUSING
DANGER TO THE PERSON.

1 ArTICLE 293.
WOUNKDING WITH INTENT.

2 BEvErY one is guilty of felony, and liable to imprison-
ment for life, who

3 with intent to maim, disfigure or disable any person,
or to do some other grievons bodily harmn to any person,
or with intent to resist or prevent the lawful apprehen-
sion or detainer of any person,

unlawfully and maliciously, by any means whaftsoever,
wounds * or causes any grievous bodily harm to any
person, or shoots at any person, ot by drawing a trigger,”
or in any other manner, attempts to discharge any kind
of loaded arms® at any person.

T ARTICLE 294.
WOUNDING.

8 Wyery one is guilty of a misdemeanor, and liable to

18, D, Art. 236 (=)

2R, & C. o 160, 8 13; 24 & 25 Viot. a. 100, 8, 18,

3 The intent may be inferred from the aet; H.v. Le Honte, 2 G & 0, L

4[To wound menns to divide the surface of the body whother it be an internal or
external surface, e.c. the inside of the mouths; &. v, Leanard Smith, & C. &P 173 ; and
see other cuses inl Ruas. Cr. #2L

5 Bat not by attempting to draw a trigger ; R, v. St. George, & 0. & P. 483, See however
R.v. Brown, L B, 10Q. B. D. 331.]

5 Bee Art. 289, note (7), Tor definition of loaded arms,

78, T Art. 239 ().

SR8, Coe 162,58, 14; 24&25 Viet. 0. 100, 8. 20, [~ Malieiously * in this seotion covers
all eases in which a persen wilfully and without lawful exense does that which he knowa
to be likely to injare another: R. v, Martin, L. B, 8Q. B. . 54. It applies to cases in
which a man strikes at one person maliciously and wounds another acgidentally; &.v.]
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three years’ imprisonment, who uunlawfully and mali-
ciously wounds or inflicts any grievous bodily harm
upon any other person, either with or without any
weapon or instrument,

ArTICLE 295.

SHCOOTING AT HER MATESTY'S VESSELS—WOUNDING
CUSTOMS OR INLAND REVENUE OFFICERS.

Every gue is guilty of felony and liable in cases {g) and
(b) to imprisonment for life,* and in case (¢} to imprison-
ment for any term not exceeding five years and not less
than six months® who wilfully or maliciously

(a.) * shoots at any vessel belonging to Her Majesty or
in the service of Canada ; or

(b.) *maims or wounds any officer of the Army, Navy,
Marine, or Customs, or any person acting in aid or assist-
ance of such officer while duly employed for the preven-
tion of smuggling and in cxccution of his duty; or

(c.) °shoots at, maims or wounds any officer of the
Inland Revenue, or any person acting in his aid or assist-
ance while employed lor the prevention of illicit distil-
lation, brewing, malting, or manufacturing, and in
exacution of his duty, or the protection or care of any
article or place seized for any violation or supposed viola-
tion of The Inland Revenue Act.

[Latimer, L, B. 17 . B. D. 859 R.v. Hunt, 1 Moody C. ¢ 93.] A husband, who, knowing
that he is suffering from gouorrhaa, has sonneetion with his wife, who is ignorant of the
fact, and who would not have submitted to the intereoursa it she had been aware of his
condition, does not eommit an offence under either 5. 20 or 8. 47 of 24 & 25 Vict. e
Ly B, v, Clarence, L, R, 22 Q. B, D, 28,

18, D, Art. 236 (3), (e},

2 Art. 17,

#* Unless & greater penaliy Is otherwise provided by law.”

*R.8. 0 e 32, 5.21%; 80 & 40 Viet. ¢. 36, », 193,

SR.8.C.c 4,5 09,
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' ARTICLE 296.

DISABLING ORI ADMINIETERING DRUGS WITH INTENT TO
COMMIT AN INDICTABLE OFFENCE.

2 Fvery one is guilty of felony and liable to imprison-
ment for life and to be whipped, who, with intent thereby
to enable himself or any other person to commit, or with
intent thereby to assist any other person in committing
any indictable offence,

(2.).by any means whatsover, attempts to choke, suffo-
cate or strangle any other persom, oY by any means
csleulated to choke, suffocate or sirangle, attempts to
render any other person insensible, unconscious or in-
capable of resistance ; or

(6.) unlawfully applies or administers to, or causes to
be taken by, or attempts to apply or administer to, or
attempts or causes to be administered to or taken by, any
person, any chloroform, landanum or other stupefying or
overpowering drug, matter or thing. -

3 ARTICLE 20Y.

ADMINISTERING POISON B0 AS TO ENDANGER LIFE.

+ Fvery one is guilty of felony, and liable to ten years’
imprisonment, who unlawfully and maliciously admin-
isters to, or causes to be administered to or taken by, any
other person, any poison or other desiructive or noxious
thing, so as thereby to endanger the life of such person, or

go as thereby to inflict upon such person any grievous
bodily harm.

18, D, Art. 236 (d).

3R, 8, C. ¢, 162, ss. 15, 16 24 & 25 Viot. 0, 100, pa. 21, 22,
38, D. Art. 288,

+ R, & C o 162,58, 17; 24 & 26 Viet, e 100, 8. 23,
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VArTIOLE 298,
ADMINISTERING POISON WITH INTENT TO INJURE.

*Every one is gnilty of a misdemeanor, and liable to
- three years’ imprisonment, who unlawfully and malici-
ously administers to, or causes to be administered to or
taken by, any other person, any poison or other destruc-
tive or noxious thing, with intent to injure, aggrieve or
annoey such person,

* ARTIOLE 299,
CAUBING BODILY INJURIES BY EXPLOSIVES,

* Every one is guilty of felony, and liable to imprison-
-~ ment for life, who unlawfully and maliciously, by the
explosion of gunpowder or other explosive substance,
burns, maims, disfigures, disables or does any grievous
bodily harm to any person.

* ArTICcLE 300,
ATTEMPTING TO CAUSE BODILY INJURIES BY EXPLOSIVES.

Every one is guilty of {elony, and liable in casec {a.) to

18, D, Art. 239 {4,

2R, 8.4, e 162, 5,185 24 & 25 Viat. o, 100, 5. 24, [An intent to axeite sexnszl passion is
within this provieion ; 1. v. Wilkine, L. & C. 88.]

38, D, Art. 238 (e,

tR.B.C.c 162, 8 21 24 & 25 Viet. . 100, 5. 23, As to caucing explosions endangering
life or property, see Arts. 42, 93, 300; destroying buildings hy explosives with intent io
murder, Art. 28% (¢); and ag to offences committed by explosivea invelving, or with
intent te do, injury to property, see Art, 570.

Every one commits  misdemeanor who encloses in any letter or other mailahle matter
sny explosive substance, or thing likely to injure any officer of the post office (R. 8. C. ¢.
85,2, 92); and every one inenraa penalty of fire hundred dollars who sends or aarriez by
spy railway (R. 8. C. ¢. 3% &, 61; 51 Viot, (IL) e, 29, 5. 253) or ship registered in Canada
(B. 8. C. 0. 77, 8. 14) nny gunpowder, dynamite, nitro-glyoerine, aquaf ortiz, oil of vitricl,
or other dangerous goods, without marking their nature on the package, sud giving noties
to the officer or person with whom they are left or to the maater or owner of the ship,

B8, D, Art. 258 () and Art. 237,
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imprisonment for life, and in case (b)) to fourteen years’
imprisonment, who unlawfully and maliciously.

{a.) * with intent to burn, maim, disfigure or disable any
person, or to do some grievous bodily harm to any person,

(i.) causes any gunpowder or other explosive substance
to explode; or

(ii.} sends or delivers to, or canses to be taken or received
by, any person any explosive substance, or any other
dangerous or noxious thing ; or

(iii.) puts or lays at any place, or casts or throws at or
upon, or otherwise applies to any person, any COITosive
flnid, or any destructive or explosive substance, '

and whether any bodily harm is effected or not ; or

2 (p.) places or throws in, into, upon, against or mear
any building, ship or vessel, any gunpowder or other
explosive substance, with intent to do any bodily injury
to any person, wheiher or not any explosion takes place,
and whether or not any bodily injury is effected.

3 ArTioE 301
SETTING SPRING-GUNS AND MAN-TRAPHE.

‘Every one is guilty of a misdemeanor and liable to
three years’ imprisonment who sets or places, or canses
to be set or placed, any spring-gun, man-trap, or other
engine caleulated to destroy human life or inflict griev-
ous bodily harm, with the intent that the same or whereby
the same may destroy, or inflict grievous bodily harm
upon, any trespasser or other person coming in contact
therewith.

Every one who knowingly and wilfully permits any
such spring-gun, man-trap or other engine which has heen
set or placed by some other person, in any place which is

1R. 8.C. 0. 162, & 22; 2¢ & 25 Viet. e, 100, 5. 28,
2 R.8. C. 0. 152, 5 231 24 & 25 Viot. o, 100, 5. 80,

*8, D, Art. 28% (el
1R, 8. (L e 162, 8, 24 24 & 23 Viet. 0. 100, & 31,
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in, or afterwards comes into, his possession or occupation,
to continue so set or placed, shall be deemed to have set
or placed such gun, trap or engine, with such intent as
aforesaid.

This Article does not extend to any gin or irap usually
set or placed with the intent of destroying vermin.

VARTIOLE 302,

INTENTIONALLY ENj’)ANGERING THE SBATFETY OF PERSONS
ON RAITWAYRS.

. Every one is guilty of felony and liable to imprison-
ment for life who unlawfully and maliciously,

?{a.) with intent to injure or to endanger the safety of
any person travelling or being upon any railway,

{i.) puts or throws upon or across such railway, any
wood, stone, or other matler or thing; or

(ii.} takes up, removes or displaces any rail, railway
switch, sleeper, or other matter or thing belonging to
such railway, or injures or destroys any track, bridge or
fence of such railway, or any portion thereof; or

{iii.) turns, moves or diverts any point or other ma-
chinery helonging te such railway; or

{iv.) makes or shows, hides or removes any signal or
light upon or near to such railway; or

(v.) does or causes to be done any other matter or thing
with such intent; or

*{b) throws, or causes to fall or strike at, against, into
or upon any engine, tender, carriage or truck used upon
any railway, any wood, stone or other matter or thing,
with intent to injure or endanger the safety of any person
being in or upon such engine, tender, carriage or fruck,
or in or upon any other engine, tender, carriage or truck

18. 1. Art. 236 (g} (A).

TRE (L. 162, 5. 25 24 & 25 Viet, o, 100, 8, 32,
3R, 5. (. c. 162,48, 26; 24 & 25 Viet. o. 100, 5, 23,
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of any train, of which such first mentioned engine, tender,
carriage or truck forme part.

P ARTICLE 308.

NEGLIGENTLY ENDANGERING THE SAFETY OF PERSONS ON
BAILWATYS,

?Every one is guilty of a misdemeanor, and liable to
imprisonment for any term less than two years, who,
by any unlawlul act, or by any wil{ul omission or neglect
of duty, endangers or causes to be endangered the safety
of any person conveyed or heing in or upon a railway, or
aids or assists therein.

SARTICLE 304
INJURING PERSOKNS BY FURIOUS DRIVING.

*Every one is guilty of a misdemeanor, and liable to
imprisonment for any term Jess than two years, who,
having the charge of any carriage or vehicle, by wanton
or furious driving, or racing or other wilful misconduct,
or by wilful neglect, does or canses to be done any bodily
harm to any person whomsoever.

* ARTIOLE 805.

PREVENTING THE SAVING OF THE LIFE OF ANY PERSON
SHIPWRECKED.

$ Every one is guilty of felony, and liable to seven years’

L8, D Art, 240 (a).

2R, S, C. ¢, 162, & 27; 21 & 25 Viet. e. 100, 5, 34, There must be n duty to do the thing
omitted to be done. A promise given to do it without anything more is not sufficient ;
Ex parte Brudges, 18 L. C. J. 141.  Every officer or servant of n railway commits a mis-
demeanor whe direots or knowingly pertnits any baggage, freight, merchandise or lumber
owr to be placed in rear of the possenger sars (R, 8. C. e. 28, 5, 57; 51 Viet. (DJo 2
291) ; or who ia intoxieated while in charge of & locomotive engine, or acting as conductoer
of @ car or train of cars (R. 8. C. 098, 5. 58; 51 Vict..(Ih) ¢. 29, 5. 202}, As to the violation
by ruilway officars of railway regulations, sce Art. 153, note (Z).

28, D, Art, 240 {5)

$R. B. C. e 162, 2. 23; 24 & 25 Viet. ¢. 100, 8. 35,

88, D, Art. 286 (3.)

SR, 8.C. e 8,5 36; 24 & 25 Viet, e, 100,35, 17,
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imprisonment, who prevents or impedes, or endeavors .to
prevent or impede,

(a.) any shipwrecked person’in his endeavor to save his
life; or

{6.) any person in his endeavor to save the life of any
ghipwrecked person.

ARTIOLE 306.

LEAVING HOLES IN THE ICE AND EXCAVATIONS
TUNGUARDED.

Every one is guilly of 2 misdemeanor, and liable on
summary conviction to a fine or imprisonment {or both)?,
who .

*{a.) cuts or makes, or causes to be cut or made for the
purpose of harvesting or obtaining ice for sals or use, any
hole, opening, aperture or place, of sufficient size or area
to endanger human life, through the ice on any navigable
or other water open to or frequented by the public, and
leaves such hole, opening, aperture or place, while it isin
& state dangerous to human life, whether the same is
frozen over or not, unguarded and uninclosed by a guard
or fence of sufficient height and strength to prevent
any person from accidentally riding, driving, walking,
skating or falling therein ; or

*(b) being the owner, manager or supcrintendent of
any abandoned or unused mine or quarry or property
upon or in which any excavation in search of mines or
quarries has been or is hereafter made of a sufficient area
and depth to endanger human life, leaves the same un-
guarded and uninclosed by a guard or fence of sufficient

LBy e, 2(h) *shipwrecked person” is defined to inelude any person belonging to or on
board of any British or foreign vessel wresked, siranded, or in distress at any placein
Canada. The words of the Act of the United Kingdom are: “ Any person being on board
" of or having quitted any ship or vosscl,” ete.

#The worda * or hoth ¥ ara not in 2, 2% clauge(s).

*R. 8. C.c 162,820,
*R. 8.0 ¢ 162,s 80,
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height and strength to prevent any person from accident-
ally riding, driving, walking or falling therein; or

{c.) omits within five days after conviction of any smch
offence to construct around or over such exposed opening
or excavation aguard or fence of such heicht and strength.

:Every one whose duty it is so to gnard such hole,
opening, aperture or place is guilty of manslaughter if
any person loses his life by accidentally falling® therein
while the same is ungnarded.

i ArTicLE 307.

NEGLECTING WHEN LIABLE TO PROVIDE FOOD—CAURING
BODILY HARM TO APPRENTICEE AND SERVANTS.

s Every one is guilty of a misdemeanor, and liable to
three years’ imprisonment, who,

(a.) being legally liable, either as a (hushand, parent,
guardian, or committee,) master or mistress (nurse or
otherwise), to provide for any person as {wife, child, ward,
lunatic or idiot), apprentice or servant (infant or other-
wise), necessary food, clothing, or lodging, wilfully and
without lawful excuse refuses or neglects to provide the
game ; or

(b.) unlawfully or maliciously does, or causes to be
done, any bodily harm to any such apprentice or servant,
¢o that the life of such apprentice or servant is endan-
gered, or the health of such apprentice or servant has
been, or is likely to be, permsnently injured.

1R. £ C. ¢. 162, 6 3L

*R. 8. C.c. 162, 5 32

% Riding, drivieg, walking, skating or falling.”

48, D, Art. 239 (d).

ER, 5. C. ¢ 162, 3. 13; 21 & 25 Viet, . 100, 6. 26, The werds in parentheses ara not in
the astatute of the United Kingdom. On an indictment agninet o busband for wilfully
peglecting to vrovide necessary food; ete., for his wife, it must be shewn that the wife
was in want and that the husband had the ability to previde for bher; B. v Nosnith, 4210
¢. Q. B.2i2. Tt is not becessary to show that the life of tha wife is endangered or that

het henlth has heon or is likely to be permanently injured ; K. v. Seott, 4 Dor, Q. B. 503
R T. . J. 264 See also B, v. Smith, &3 L. C. J. 247; . v. Maher, 7 L. N. 82,
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ARTIiCLE 308,
NEGLIGENTLY CAUSING BODILY INJURY TO ANY PERSON.

‘Every one is guilty of a misdemeanor, and liable to
imprisonment for any term less than two years, who, by
any unlawful act, or by doing negligently or omitting to
do any act which it is his duty to do, causes grievous
bedily injury to any other person.

SR8, C e 062 8. 30,



