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SUBMISSION and BRIEF
by
THE CANADIAN ASSOCIATION OF CHIEFS OF POLICE
for
The House of Commons Standing Committee on
Justice and the Solicitor Generai
cohcerning
The Framework Document on the Proposed

New Generai Part of the Criminal Code

! INTRODUCTION *

The 1980's are bringing a new and real appracialion within Canadian policing that the
best work of "the Slale" s achieved only in response to communily needs. The CAC.P. is
parlicularly cognizant ol that fact, and even mnore strongly than in 1987 (when the first Associalion
response lo the proposed General Parl was made) now obliged itsell to measure iniliatives by
that standard. The process of law retorm is not exempt,

Although the nalural appeal of a new, sysiemalic and simnpiilied iegislative regime is
compelling, there is litlle tanyible assurance thal thal geal is met by the propesed Generai Part.
Even during the intervening years since the original publication of Report 30 by the Law Relorm
Cammission of Canada, there fas been lillle attention 1o the pragrnalic questions that the gereral

community asks. For example, substantial inquiries remain concerming the application of the
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proposed changes (sse page 7, second paragraph, of the 1987 Briefl), the delinition of terms (ses
appendices [, I, and Il of the 1987 Brief, and even the scope of lhe law proposed (for exainple,
concerning immalurily). In this regard legislalive simpiification and legisiative clarity should not
be assumed 1o be the same thing.

While the C.A.C.P. tends to favour lhe on-going review of public legislalive policy, we are
increasingly concerned wilh the retatively narrow focus of [ormalized law reflorm. The emphasis
upon compreliensive godilicalion tends nalurally to promote a paradigm that reinlorces the
pritmacy of conlrolling rules, and process. By ilseil this development is neither surprising nor
especiaily desirable, particulariy as it does encourage liligation totestfhe basic questions already
idenfilied here {application, definilion, and scope). The basic concerns of the C.AI,-"'C.F’., anditis
suggesled of the general communily also, are circumscribed by these ‘ﬁmdamer&al issues. Itis
therefore suggested that the dralt General Part does not sustain the impressionl that it is more

detailad, comprehensive, or superior fo the presentiaw. Substantlal medilicalions are therefore

required to amend these deliciencies, and to respond usefully to the reai needs of the

communily.

II_PARTICULAR CONCERNS

For the purposs of more flily and completely informing the Standing Committee a copy
ofthe 1987 C.A.C.P. Briel concerning \he dralt General Par is inciuded with this submission. The

concerns expressed therein are now adopted once more insofar as lew assurances have been
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received in the inlerim 1o indicale that the original concerns ol the C.A,C.P. have been addressed.

Nevertheless, the following issues do deserve some particuiar cormiment;

1. _The Principle of Lagality

The C.A.C.P. is nol so inuch concerned hat section 3 is in conflict wilh the Charter of
Rights, but that section 3 may be unjusliflably more restrictive than the Charter. Consequenlly
it is desirable, il this principle is codilied, that it be phrasad in tenins which are consislent wilh
seclion 11{(g) of tha Charler. The leas! prelerred oplion Is to amend the exisling dralt section 3
by altempling to deling lhe applicable crimes which may be incorporated by either international

law or the generai principles of law recognized by the communily of nations.

2. Omissions

As stated in the 1987 Briel, the original dralt of section § apparenlly criminalizes the mere
crealion of a risk whether or not thal risk evenlually produces damagse, {jury or death. It
therelore operales lo significantly expand the potential limils of liabiity that section 53 may be
seeking 1o creats. As this siluation wouid probably be aggravated by ihe deletion of clause (a)

that proposai is not supported. In this regard the relalive cerlainty oblained by lhe New Zealand

Bill is desirable.

3. _Culpability

In lhe 1987 C.A.C.P. Brie! (at pages 18-22) a number of signilicant issues were addressed
concerning purpose, recklessness, and negligence. As noled in the framework document (at
page 28) the Association has serious raservalions aboul the mental element required 1o prove

culpabilily. In particular, those concerns are expressed in functional lerms by the [oilowing series

of questions and observations:
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(a) Insofar as-he delinilion ol "purpose” in section 8 apparently connotes a more specilic

intenition than is obliged to be proved as "general intent” pursuant to contemporary criminal law,

does this mean thal criminal sanclions will be less readily imposed pursuant to the General Part?
(b) How isthe current practice assisted by delining “recklessness” as conduct which is "engaged
in recklessly.."? Similariy, doses this imply that a finding ol recldessness diminishes the
guasi-objeclive standard presently understood by the law? In a complimentlary fashion does lhe
proposed methodology place undue emphasis on considering the aclual state of mind of'an
accused (not withslanding the assumption thal the criminal law ought to be premised upon
sound, public policy consideralions)?

{¢) Does the delinilion ol negligence in sactlon 11(d} and {e} unduiy import considerations of

gross negligence into the criminal law?

A principal conclusion allorded by these inquiries is that the definilions proposed for the
terms ol culpabilily are nol consisterit willt either simplicity or clarity. In contrast, there is now
a clear undersianding throughout all leveis of the syslem of criminal juslice of the proper
meaning of general and specilic intention. The dralt culpabilily provisions of the General Part
should therelore seek lo be either more clearly delined, or more consistent with contemporary
terminolagy, The inabilily to achieve either of these objeclives will significanlly aflect police

_decision making, and promote exlensive litigation.

4, Corporaie Liabilily

The proposilion allributed to the C.A.C.P. on page 43 of the framework document is not
complelely consistenl with the submissions contained on pages 41 - 42 {particularly point #1 on
page 42) ol the 1987 Briel. Although tha general principle of crealing criminal corporale liabilily
is endorsed, the C.A.C.P. would enhance that iabilily by further atlenlion to the concept of
furthering when there is a lack of overt corporate repudialion subsequent to knowledge of the

conduct In this regard the effect of organized criminai activity must be strongly deferred,
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5. Causation

Section 7 may still be flawed owing to the apparent excuse or delenca which may be
available 10 an accused person il an "unloreseeable cause” intervenes, The dralt wording
suggesls that any such inlervention must inevitably accrue to the benefit of the accused. If so,
lhis construction of section 7 requires an amendment 1o narrow its applicalion In praclice. The

concerns of the Association are accurately reflected on page 47 of the framework document.

6. Delence of Lack of Conlrol

Section 15 of lhe General Part is concerned with {ack of controi. Although the framework
document (at page 54) attributes a C.A.C.P. submission wilh respeci lo this subject lo be
concerned only with automatism, the Associalion’s interest is tar wider than that. The original

subimission in 1987 (at pages 24 - 25} addressed 1his issue as one of provocalion, as sel out

below:

"Although the currenl law recognizes sudden provocation only within the
narrow confines of reducing murder to mansfaughter, It Is apparent that this
defence may become appilcable willh respect to all ecriminal offences.
Permitling the occasional "casual shopiliter" {o plead that "he could not help
himsell" does not benefil the criminal law, nor does B enhance public
protection. [t [s therelore suggested that the creation of such a broad and
potential scope of application for the defence of pravoceation is inappropriate.
The Minister [s therelore requesled to siatulorily restrict the use of this

' delence by endorsing the slalus quo now embodied in section 215(1) (now
section 232(1) of the Criminal Code) of the Criminal Code."

in ofher respects the C.A.C.P, does not agree that the cominon law delence ol
automalism needs to be codilied as noted in the framework docurment (ai the bottom of page
53), "the delence as proposed..is polenlially a very broad one and it is uncertain what it
includes”. It is suygested thal this statement clearly admils thal it is premalure to include

automatism within the purview of the draft section 15.
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7. linmaturity

The experience of members of the Association is that children are frequently "criminally
malure” belore the age of 12 years. Indeed, it 13 not uncommon for advantage 1o be laken of this
immunity. It is therelore very strongly suggesled that lhe establishment of this threshotd (12
years of age) for criminal responsibility be reviewed, and lowered. [n the afternalive, il is
suggested that “immaturity" could inslead bacome a qualilled deience that could be displaced

whera there is culpable liabitily for criminal conduct, As s stated on page 22 of the 1987 briel:

This Associalion has, on previous occasions, expressed
digsatisiaction with the arbltrary designation of age 12 as the
minilmum age for criminal liabllity. It |s suggesied thal this
artiticial iimit s Inappropriate and of little public benefit,
Common experiencea and good sense reinforces ihe
observation that the concept of "tender years” has been, In
practice, largely diminisked by contemporary soclely. It Is
therelore suggesled lhat the pubile Interest|s equally sarved by
protection from astute and "streel-wise" offenders who only
happen to be young in age.

8. Seif Delence

The C.A.C.P. is naturally concerned wilh the ability of police officers to lawfully and fully
protect themseives, and persons under their care. In lhis regard wo principal matters have been
identilied witch are nol satisfactorily resclved within the dralt Genaeral Part:

(a) A reasonable construction of seclions 20(2), 23(2), and 21 leads lo the conciusion that
deadly lorce might never be lawlully applied. This issue s, of course, aof subslantial concern to
police officers who regretfably may be abliged to use their firearms. The lurther resolution in
1989 ol the Uniform Law Conlerence concerning seclion 25(4) of the Criminal Code, and

subsequent goverrmennt atterttion thereto, also concern this Association; and
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{) Itis unclear jf suffictent protection is given fo police officers by the deferrence of resistance

to arresl. Surely the wide availabifity of remedies for illegal arrest must be favoured over

promaling physical resislance?

These issuss, and olhiers ol a more lechnical nalure, are deait wilh in delail on pages

32 - 35 of the 1987 Briel. These issues are also sumunarized on pages §6 and 74 of the

frammawork docuinent.

9. Intoxicalion

The concerns of the Association are summarized on pages 85 - 86 of the framework
document, and dealt with in delail on pages 25 - 27 of the 1987 Briel. For tha reasons set forth

in the laller, The C.A.C.P. prelerred the simpler and allernalive recommendation made by a

minority of the Commissioners (see pages 20 - 29 of Report 30, Volume ).

10. Mental Disorder

The Association has significanl concerns wilh the proposed section 14 of the General
Part, all of which are identified on pages 23 and 24 of the 1987 Briel. However, the replacement
for section 16 suggested by the Departinert of Justice (and reproduced on pages 89 - 90 of the
framework docurient) does respond appropriately to those issues. The C.A.C.P. would thereiore
respond to the "Issues for considera’rion.” on page 92 of the framework document in the foilowing

fashion:

(@) {Question #1) as set forth in section 16(1) recommencded by the Departmert of Juslice;
{b) (Question #2) Yes; and

(¢} {Question #3) Yes.
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11, Mislake of Law

it is suggested thal secllon 18(1) is unqualified, and therefors does not properly restrict
this defence 1o those siluations where the mistake is reasonable and bona fids. The CACP.
is concernad that this oversighl does not properly reinforce the benelits of public law and criminal
sanctions for the good of the whole community. Slkmilarly, personal respensibility for cne's own
conduct ought to be premised upon the quasi-objective norms of law, and not a subjeclive
ignorance or lack of understanding. In this regard potential criminal liability should not be
allowed to more frequently share those who are "weil informed®.

The C.A.C.P. Is also al odds with the concept of a defence that is styled as an "officially
induced error of law". The creation of this type of estoppel by section 18(2) inviles abuse,
mischiaf, and injustice. The Associalion (as stated on page 29 of the 1987 Brief) suggests that
there is neither a need, nor justilication, for this type of initiative.

Other significant issues are more fully addressed by the Associalion on pages 27 - 30 of

the 1987 Brief.

12. Conspiracy

All across Canada police agencies are more frequerntly being challenged by organized
crime that carries forth its illegal activilies as a sefies of conspiracies. It is therelore very
important that the legislalive lreatiient of lhis concepl recognize lhat illegal conspiracies
represent a real threat to communities. The posilion of this Association is premised upon thal
basis.

As pointed out in the 1987 Brief (at pages 45 - 46) seclion 31 is inadvertently restrictive.

Thus. according %o the curremt draft, one may oniy conspire to comimit & crime wiich is defined
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in seclion 2(1) as "an offence that is liabie to be punished by Imprisonment...". Thus, it is legally
impossible to conspire to commit an offence which:

{a) Is not a "crime"; or

(b) is a breach of a federal statute thal does not provide for the paterntial incarceration of
offenders; or

{c) is a provincial statute or municipal bylaw; or

{d) is any other unlawfui act, or lawful act to be committed by unlawfui means.

It is therelore suggested that-the scope of seclion 31 is Too narrow and that it should be

broadened lo include those matters which are enumerated hers.

1l_CONCLUSION

Throughout the draft General Part we are reminded that a principal objeclive for this
legislalive inilialive is to modernize and siinplily the law, and systemalicaily organize it. Whiie this
is a worthy and demanding objeclive, the Association is not yel convinced thal the proposais
made are as functional as the law which may be replaced, Il this opinion is correct a "new
urcertainly™ will be injected into the éysrem of criminal juslice as ail of the players seek to
understand, interpret, and define the new rules. Howaver, lle general community of Canadians
is already toe tired oi healing that a new paradigm holds future promnise. The certainly of that

statement with respect to the General Farl is not self evident.
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The C.A.C.P has extensively defined its concerns, principally in a brief prepared in 1987

in favour of the Minister of Juslice. The Standing Committee is therelore urged lo review that
docurment, a copy of which is enclosed with this submission. As has already been strongly
ernphasized, there remain significant issues 1o be addressed arising out of the General Part: the
application of the propesed changes, the delinition of terms, and the scope of the proposed law.

However, the Associalion cannol concede that an appropriate legislalive clarity has been

achieved.

The represenlalives of the Associalion will be pleased to make further submissions, and

10 respond to the inquiries of the Commilles as may be required.
F



