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INTRODUCTION.

THE gencral utility of that study, which it is my office to
recommend, appears to lie less in the mastery of detail than
in the grasp of certain pervading facts or principles. In
other words, Roman Law is, to the majority of students,
principally valuable from its connexion with Jurisprudence.
On the latter subject we have, in England, an extremely
original and powerful work, recognizing, on the onc hand,
(though not with sufficient clearness of reference,} the bearing,
upon that subject, of Roman Law; criticizing, on the other,
with perhaps more severity than justice, the contributions to
the same subject by our own institutional writer, Blackstone,
I need not say that [ refer to Austin’s Jurisprudence. The
circumstances, under which his work has come to us, nced
but mention, to remove from those, who venture somc-
times to criticize his dicta, the remotest suspicion of any
disrespect to so great a name. For those circumstances fully
explain that peculiar character of Austin’s lectures which
leads, in some cases, to a mode of studying them, useless if

not prejudicial, and the last that their author would have

wished, He Limself was unfortunatcly obliged, after a very
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vi INTRODUCTION.

short time, to relinquish the chair in which he did such
devoted service—service, now fully appreciated, but too late,
With disappointed hopes, and in broken health, he shrank
from essaying anew work which he considered a failure, and
in particular from preparing for publication the materials of
his past lectures, Hence, in spite of the rare ability of his
widow and editor, the works of Austin necessarily eome to us
in a brief incomplete form, and presont an appearance of
dogmatism very alien to the humility of the real genius that
produced them. This form appears to have blinded many
students of Austin, to the spirit. I find him ‘got up’ like an
analysis, and with as little good to the getter up as evor
secrues from any analysis: his somewhat abrupt dicta are
alleged—almost (like Coke's reports) without citation of the
name of their author—as final truth beyond the region of
discussion: his terminology confronts us in capitals, like the
laws of the Twelve Tables. Such a servile following would
not have been by any means to the taste of this eminently.
fair-minded man, who above all things courted close exarni-
nation. Least of all would he have tolerated an acquaintance
with the ounce popular jurist, whom he subjected to such
unsparing eriticism, formed, as it now too offen is, merely
through the mediwm of that eriticism itself. To counteract
this one-sided study of English jurisprudence, I have made it
part of 1y business to take cvery year some considerable
portion of Austin’s work, directing caveful attention to the

previous views which have occasioned his diets, aud Investi-
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gating the practical bearing of the latter upon the life and
law of the present day. One of the most important paris of
that work is what its author styled an Analysis of Pervading
Notions, and, in this analysis, the greatest practical value,
according to my view, belongs to the part which deals with
the operation of sanctions—notably of criminal sanctions.
As this part of Austin's subject is, morcover, easily separated
from the rest, I have for some time given it a separate, and
rather special, consideration. Such a consideration 1s also
sugeested and facilitated by the recent and most valuable
contributions of Sir James Stephen o the scientific know-
ledge and the reform of our own criminal law.  To the ‘General
View’ the ‘Digest’ and the proposed ‘Code,’ of this aunthor, 1
am, as will be scen, deeply and continually indebted. To-
wards the practical work of reform in which he and others
are at present engaged, it would almeost be impertinent in &
student to offer his suggestions. For he can sca-rceljr fail to
intrude, into a consideration of the actual and possible, some
@ priovi view or ideal which caunot be entertained by the
working legal reformer. Tt hias however been my continual
cudeavour to render my work as little speculative as possible,
by confining wyself within snch opintons, aims, and senti-
nicuts as I take to be gencrally adiitted: to make the jurist,
in fact, what he slould be, in such an eminently practical
matter as eriminal Jaw, merely an exponent of the feclings of
erdinary men. I have, thevefore, tried to reduce enquiries,

which might ciherwise stray any lengths through the domain
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of psychology and metaphysics, to such plain points and
questions as would seem natural and fitting, to be put by a
Judge before a jury. '

The principles and illustrations employed are mainly
drawn from English Law; but I have not, of course, omitted
anything which was to be found in the Corpus Juris, bearing
upon my subject: and I am not without hope that I may
subsequently enlarge this work by comparing some of the
rules, of principle or practice, in hodies of modern continen-
tal law, Reserving, however, such & treatment of my subject
for the future, I have at present purposely avoided the quota-
tion of many parallels, which will probably occur to my
readers, from the Code Napoléon or similar sources.

In point of style, T have to apologize for & use of the
first person, which certainly does not indicate any egotistical
value placed on the matter published, but is an almost
unavoidable rosult of that matter having been originally
cast in the form of lectures. For convenience of reference,

I append a list of suck of the works quoted as may vary
in edition or mode of citation,

Austin’s Jurisprudence. Third edition. 1869,

Bentham'’s Introduction to the Principles of Morals and Legisla-
tion, (Clarendon Press.) 1879,

Beutham'’s Theory of Legislation, translated from the French of
Dument by R, Hildreth, 1864,

Bentham’s Works, (Bowring,) 1843,

Blackstone’s {Commentaries (Int. Introduction), with the original
paging (printed in the margin of Chitty’s edition).
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Bracton. Paging of Tottell's edition. 1369,

Code. Criminal (indictable offences). Bill as amended in Com-
mittee. 1879

Coke's Institutes, (1. Commentary on Littleton: 2. Exposition
of Statutes: 3. Pleas of the crown: 4. Jurisdiction of Courts),
with the chapters and the old paging,

Foster. Report and Discourses, 1762,

Hale, Pleas of the Crown, Chapters and old paging,
Hobbes, Leviathan, 186351,

Markby. Elements of Law, &e, Second edition, 1874,

Mandsley, Responsibility in Mental Disease. (International
Scientific Scries.) 1874. .

Russell. On CUrimes and Misdemeanours, Fifth Edition.

8keat. FEtymologieal Dictionary of the English language. (In
course of publication.)

Stephen. (G, V.} A general view of the Criminal law of England,
by James FitzJames Stephen, 1863,

Stephen. (Digest) A Digest of the Criminal Law, by Sir
James FitzJames Stephen, 1877, Also see Code,

Taylor. Manuval of Medical Jurisprudence. Tenth edition, 1879,

Taylor (P. P.). Principles and Practice of Medical Jurisprudence,
Second edition. 1873,
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»

CRIMINAL LIABILITY.

CHAPTER 1.

THYE CHARACTER, END AND OPERATION OF CRIMINAL
BANCTEONS.

IT 1s not my intention® here o enter upon a definition of
Law, or a evitivism of the well-known definition given by
Austin’,  Elsewhere T have endeavoured to shew that the
sense, owhich this and similar names are ordinarily cm-
ployed, eovers every rule of conduct, actually obtaining
among a claws of hvnan beings, by sanetions of human dis-
pleasure. Siuce, huwever, my present subject merely oxtends
tu suel laws as are administered, and such sanctions as are
applicd, by the wugistrates of a state or political society,
I wnay omit the eases which Anstin's definition, improperly
as it secins to me, exeludes,

Magisterial sanctions may be distinguished among
theisclves by their character, the procedure or mode in
which, and the end or purpose with whicb, they are applied.

} Leet. 6, pu 339 ¢ Hvery positive Jaw {or every law simply and strietly
so-called) is set, direetly or cireuitously, by a sovereign individual or body, to
a weeatber or membiers of the independent olitical society wherein its anthor
iz supreino " and passim.

c 1



2 ANALYSIS OF CRIMINAL LIADILITY.

In the present usc of the word senction, an evil contingent on
non-compliance, rather than a goud contingent on comnpliance,
is almost universally intended®. Tt is not, at fivst sight, casy
to point out what 7s the contingent evil in «l! savctions,
even of such as are magisterinlly applied.  The diffieulty,
howevcr, arises rathier in the case of eivil than eriminal
proceedings; and even in the most diffieult case conceivable
—that where no payment of costs should be inflicted—there
1s what Austin well terms the sanetion of nullity®; in other
words, the loss of time aud trouble and the disappointment
of expectation, to which the person violating the rule is liable,
Another class of saunctions treated by Austin as somewhat
abnormal—those which affeet men through sympathy with
others—Benthan's vicurions punishments’—or by the prin-
ciple of association (as in the posthumous dishonour once
inflicted upon suicides”), docs not seemn to present any real
difficulty.

Tu adl cases of Crime, the sanetion consisty of some pun-
whment, 1eosome positive and distinet suficring or loss,  But
Crimes, ov publie wrongs, are best defined, in genere, by the
procedare with whicl they ave practically treated, and the
end or purpose with whicl that procedure is employed. A
definition by their intrinsieally injurtous fendency, alone, is
not enongle; though it is, beyond a doubt, the belief of a
community, or its authoritios, as to the degree and extent of
that isjurious tendeney, which leads to the speeind treatment
of certain conduet as eriminal.

® Ree Blackslone, Int. § 2, p. 56 ; Anstin, Leei. 1, p. 03, Dentham {Int.
1 24} on the other Land desiynates as suuctions * gourees* both » of pain
nnd pleasine.”

3 Anstin, Lieet. 27, 1, 522,

doibope 3330 ' These Alr Bentham has styled viearions ponislinents.”
lenthuw, Prineiples of Penal Law, 2 4, 4, (Bowring, L p. 474, See also
‘Theory, p. 829 tr.

5 ib, p. 528,

CRIMINAL SANCTIONS. 3

With regard to procedure, criminal sanctions are correctly
said to be imposed (or, as I should say, applied) ‘at the dis-
cretion and by the direction of those who represent the
public, whether private prosecutors, public prosecutors or
common informers®, Hence erimes are not, like mere private
wrongs, reneissible by an individual wronged, Thus the sanc-
tion of nullity, where the intended act in law is void rather
than voidable-—a distinction peinted out by Austin™—has a
semi-criminal, but only a semi-eriminal character. Tt is not
remissible by any individual: but neither can it, on the other
Land, Le said to be imposed at the diseretion of those who
represent the public: it simply attaches to the violator of the
rule, on his attempt {o avail himsclf of the right which,
through such violation, e has not acquired.

As to the end or purpose of the two classes of sanctions,
I have ventured to hold, somewhat In opposition to Austin’s
views®, that c/edl procedure regards mainly the wrong done to
an individual aud the restitution or redress to be made to
him; eriminal procedure regards mainly the mjurious conse-
quences to the counnunity, resulting from the conduct of an
offender, endeavours to prevent a recurrence of such conse-
quences by suffering fmposed upon hLim, and enquires par-
tieularly into the cirowmstances of his eowluet and conscicus-
ness. 16 is then, we may remark, evidently in the case of
erhinal or public wrongs, where the cousclousness of the
party is a chief point to be considered, that the operation of
sanctions, in general, is most inportant and most clear, To
veturn, however, Lo the end or purpose of crimiual sanctions,

& Steplen. G. V. pp. 4,5 1 do nof therefore draw the disitinction of
Bir Tnmes Stephen betwean punishinent and penalty.

* Austin, Leet. 27, p. 322, I do not, however, understand the rentence
beginuing # Whether the franswetion—"  Application for rescission and
plea of nollity do not appear to be botk applicable to both voidalle and void

bransactions, but the former te the funner and the latier to the latter.
B Lecture 27, ) :

12



4 ’ ANALYSIS OF CRIMINAL LIABILITY,

I may here say a few words upon certain more questionable
ends than that of prevention indicated above,

The word poeng from which punishment iz derived points,
in its own ultimate derivation®, to the idea of purification.
Moreover, many old legal forms, histories, and legends shew
that capital punishment was frequently regarded as the puri-
fication of a community, or the removal from it of the wrath
of heaven, by sacrifice of the sinner, This end of eriminal
procedure is now obsolete.

Again, as opposed to the idea of attracting by a remune-
ratury character, magisterial sanctions in general, which
operate, as we have seen, by a conditioned ewl, are some-
times said to be vindicatory™. But a more special meaning is
sometimes given to this word in the case of criminal sanc-
tions in particular. In old works on law, written perhaps
rather in the theological tone of wind, we shall hear of “win-
dicating the majesty ” of the law; under which heading I
may, for convenience, take vindictive satisfaction generally.
If the phrase quoted merely means shewing that the sovereign
will exccute the law—that its menaces, as Anstin says, are
not idle or vain—it comes to little more than deterrence from
stmalur offences, of which I shall speak shortly. If it expresses
the satistaction of a spivit of resentinent felt by the community
or by the sovereign as the representative of the community
(“the luw” of course having no feelings)—ihere i3 a certain
independent meaning and truth in it. Even Blackstene™
speaks of safesfaction to the community in the case of gross
and atrocious injnries {¢rtmes) ; though he apparently objects
to the idea of vindictive satisfaction to the tndividual, arguing
cvidently from the text “ Vengoance is mine,” &e.**

Bentham seldom deals very directly with Blackstone, or
no doubt he would have fallen fiul of this passage——and
* Corssen, Beitriipe, n. 73 10 Blackstone, Int, § 2, p. 40,

11 Blackstone, Comm, 4. 1, p. G. 3 ¢, p. 1L,

CRIMINAL BANCTIONS. 5

Austin, though bitter enough against naturel morality, is
singularly cautious as to revealed religion. I find, accordingly,
in Austin, nothing on this subject; in Bentham, no direct
reference to Dlackstone, but cne of his general salutes to
“common moralists” about the “spirit of vengeance™” Of
this motive hc shews, after his fashion, the “utility” both to
the public and to the person injured.

Sir James Stephen®, quoting, besides Bentham, the high
authority of Butler, in favour of the passion of revenge®,
states that punishment regulates, sanctions and provides a
legitimate satisfaction for that passion. Judging by his

" language and illustration, I think he confines this particular

advantage to the satisfaction of the person injured.

I believe that the notion of an offender getting his due,
being served vight or served out, enters to a considerable
extent into that feeling of & community which supports and
enables the exccution of penal sentences. I am not at all
sure that, if we could analyse this sentiment to the bottom, we
should not find its chief constituent to be a fear of suffering
from similar acts, i whick case we might class the feeling of
resentment with the desire of prevention, This is clearly
true of the wild justice whicl, in default of better, is ocea-
sionally adininistered Ly “vigilance” committees under the
name of Lynch law. I need not, however, enier Lere into an
analysis or justification of vengeance against the criminal,
because, so far as relates to the consciousness of the laffer,
with which I am mainly concerned, precisely the satne know-
ledge on Lis part is reguired, to account for any rational

¥ Theory. Trineiples of TPenal Code, Pi. 2, eh, 6. © Vindictive matis-
faction.’ Bowring, 1. p. 352. In a note to the Introduction, ch. 13, p. 171,
thir satisfaction ia treated as o collateral cnd of punishmens,

1 Btophen, G. V, 08, 98

15 Bermons 8 and 9. Does nol Builer, rather, distinguish resentment from
recenye, and condemn the latter?



G ANALYSIS OF CRIMINAL LIARILITY.

exercise of such vengeance, which we sball see to be required
in order that punishment may effect its other, the deterrent
or preventive, end. Revenge upon one who did not and could
not know that what Le did would most likely canse a certain
result, and that such result was ground for punishment, is
the act of a crazy despot alone. .

Among reasonable people, at the present day, the para-
mount end, in comparison with which all other ends may be
disregarded, of criminal sanetions, punishments, or, as Ben-
tham ealls them, “penal remedies,” is, as the same anthor
tells us, “to prevent like offenccs™’ As to the practical
operation of such sanctions, the mode in which this “end or
final cause of human punishment” is attained, I know no
clearer or better statement than that given by Blackstone.
Of the “three ways” which he mentions, viz. {a) by amend-
ment of the offender, (b) by deterrence of others from offend-
ing in a like way, (¢) by depriving the offender of the power
to do future mischief, I have first to remark for s moment
upon the third.

As regards the offender, this case oceurs when Zis chance
of amendment is thought of ro Importance, compared with
the deterrence of others like him, and the safety of the
remainder. Fo kim, it is a mere matter of physical compul-
sion for the future, whether by death or other permancnt
incapacitation, the time for the eperation of asanction proper™
upon his knowledge and will having passed by. To others,
such a punishment has the same deterrent effect as a minor
punishment lag, aud as the prospect of the kind of punish-

16 Theory, Principles of the Denal Code. Tt. 2, ch. 1, pp. 271, 2, fr.
Bowring, 1. 8067,
17 Blackstone, Comm, 4. 7, pp, 12, 32, The same ‘ways™ gro stated by

Bentham {Introdaetion, eh. zui, note, pp. 170, 1) are reformation, disablement,
and example.

¥ See Awustin, Leck, 23, p. 463, for the disiinction between physicsl com-
pulsion and sanclion.

e st — e
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ment now under consideration previously had, upon the
offender himself. This last point is of importance as bearing
upon the often misunderstood maxim “ex post fucto punish-
ment operates not as a warning.”  As against this maxim it
has been argued, with regard to the practice, of course now
obsolete, of eriminal law made after the case, that, although
the victim conld not have known, and 8o fzs will could not
have been affected, yet his punishment way deter others,
Austin well points out a fallacy in the article (of the Edin-
burgh Review) in which this argument is pressed™; shewing
that the legislation, if any, involved in such a ease™, is nof ex
post. facto for future cascs; that the meaning of the saying
“ex post fucto punishment operates not as a warning ” is, that
the puity punished was not warned (or, as I should prefer to
say, aware of his danger) before,

Apart from the gross injustice of such a proceeding
towards the victim, 3 moment’s consideration will shew why
its exemplary or warning cffeet wpon others will be of little
value, Although the rest see that a man has been punished
for o certain act, yet, ex hypothest, they also see that he could
not have known or surmised the act to be punishable. Thus,
reasoning by analogy, they feel that though they may avoid
that act they may be as liable for any other; which feeling
would prevent their regulating their conduct by reference to
public justice at all. For the due effect, then, of a punish-
ment upon others, it must not be ex post facto, as regards the
offender, 1 may here however quit the partial view of
previous “warning” or knowledge into which I have been

i Anstin, Leect. 25, p. 002, .

.20 jh. 503, His eontention that this particular instance (Lord Steafford’s
aitainder} was not in any form a legizlation for the future, beenuse it was
not a judicial decision, seems feeble, Judicial deeisions do not declsro
genersl terms ‘‘that those who micht Jdo thereafter as Btrsfford had done

should be visited with Strafford’s fate:” and why should nei an act of
attainder be the basis of others, ss well a3 a judiclal deeision?
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led by consideration of the peculiar case of permanent incapa-
citation for future mischief.

The genceral preventive end or purpese, common, in some
degree, to all sanctions, but in the highest degree character-
istic of criminal sanctions, is meant to be attained through
the knowledge, and consequent desire, of men. The Znow-
ledge postulated may be broadly stated as: (1) knowledge
that certain conduct on the part of the persons to be deterred
is likely to lead to a certain result; and (2) knowledge that
conduct leading to such a result is punishable. Without
this, a sanction loses its effectuality or operativo power®, A
man cannot desirc to avoid the speeific conditioned evil
unless lie knows of its cxistence, or knows the law, and
knows that his conduct will violate the law® Where, as
here, the sanction does not operate, Austin is logically right
m saying™ that these are less correetly styled cascs of exemp-
tion, than cases to which the idea of eriginal obligation does
not apply. Legal obligation is not (at least under a sane
government) liability to sanction, or evil conditioned on non-
compliance, absolutely : but, liability to such evil, as held out
to rativnal beings, upon whose motives it is capable of work-
ing. In the practice! order of treatment, Lowever, which
looks first to the mischief, then traces it back to the man;
the connexion being once established, the latter is premd
JSacie liable for the former: so that, when certain incapacities
are proved, which negative that liability, the notion of exemp-
tion, or tuking out of the danger, is that which naturally
vceurs to the mind,

% Austin, Leet, 25, p, 496. e only differs from my view in looking to

the original act forbearance or emission as Jarbidden by law, roather than
tu the consequences of the same as deelared to bo ground for punishment.
=2 ih,
that he wos violating his duty.” Soe also Austin's “‘conditions of impu-
- tution.”  Leet, 20, note 84, p. 444,
# Austin, Leet. 26, p. 515,

CE too Leet, 26, p. 514, He ““neither wus por could Le cousoious

[RE—
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In speaking, as I have. now come to speak, upon the
practical operation of sanctions to produce the paramount
end of all human punishments, I may with advantage glance
for a moment at the actual form and working of law in
general, as distinguished fror the distinct command by the
soveretgn, which is still rather theoretical than historical.

In theory™ then,law expressly prohibits or commands, thus
creating certain duties negative or positive, In practice the
language of law, even as known to the lawyer, is very
frequently no more than this—if a man, by his conduct bring
about a certain result, he shall undergo some evil contingent
on such conduct, That is, the language is very frequently
not an cxpress but an ¢mplied prohibition or command. In-
deed, the first laws formally enacted are often mercly regu-
lations of punishment which has been in practice 1uflicted, by
a varying custom, for violation of a customary rule ncver
declared at all. Such dircet cornmands as “ thou shalt,” and
“thou shalt not,” are sometimes matter of comparatively late
codification.

Baut, it being supposed that the stage of direct commands
or prohibitions has been rcached, and those commands or
prohibitions placed on permanent record, the langnage of
Austinian theory must be, except for a very brief time and
in a very small community, equally untrue. When we hear
of the original sanction operating upon the desires of men
and affecting their volitions: so that, by punishiments iuflicted,
men are “rcminded of the evil threatened by the law, and
convinead that its menaces are not-idle and vain™,” we must
see, if we think for a moment, that any specific knowledge of
the original sanction will be possessed by few persens in a
community, and those few from among the rich and well

o Austin, Lect. 1, pp. 94, 95. TLect, 5, p. 183 and passim (Olo, jam
satial).

2 Anstin, Leef. 27, p. 520,
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informed, not the needy and ignorant, who, by their eircum-
stances, are a pirior: most likely to break the law. From
what source, then, will the majority of the population get
their practical knowledge, if they have any, of criminal law?
I believe they have a good deal of such knowledge, and I
believe, withont any wish to be cynical, that they get it
mainly from what they see and hear of criminal procedure
and particularly criminal punishment. It is, therefore, of the
first importance that such procedure and punishment be
made generally known, Public trial and sentence does this
to a great extent, where the courts are numerous and acces-
sible, or reports cheap and widely disseminated. And on the
old principle—segnius irritant animos demissa per aurem,
quam quae sunt oculis subjecte fidelibus—I must admit that
public ezecution, of such sentences as are capable of it, has
still something in its favour™, thongh nothing to what it had
when it was the only practicable report to the public of
criminal justice. The strongest objection to public exceution
15, to my mind, not so much the opportunity given by it for
petty crimes (which is common to all assemblics of the needy
and ignorant), as the very prcjudicial kind of hero-worship
which it fosters. This is trmme also of semsational printed
reports about the demeanour of a erimiral on trial, under
sentence, or when undergoing any painful punishment: and
the only correction which T can suggest, to these apparently
necessary evils, is a brief official statement publicly posted up.

In speaking of the operation of punishment as what I
believe it to be—the practical instructor of the great majority,
as to the specific rules and sanctions of criniinal law, T hope
not to be understood as defending any principle of ex post
Justo punishment. A generel knowledge, even of the most

¥ Bentham's requisite of *exemplarity’ elearly implies public exeention of

eriminal senteneos.  Introduction, el xv. § ix. p. 193. See too Theory,
Prine, P, C., T, 3, cb. G, p. 337 tr.

CRIMINAL SANCTIONS. 11

ignorant majority, that certain conduet is wrong, and probably
in some way punishable, before they receive more accurate
information from scntences inflicted on themselves or others,
is an essential to the justice of punishment, and is, as X shall
shew more at length lhereafter, trac in point of fact, This,
with the other necessary constituents of criminal liability,
will constitute the subject of the next four chapters.



CHAPTER IL

EESENTIALS OF CRIMINAL LIABILITY.

Injurious event and offender,

CrIMINAL procedure, as I have said, regards mainly the
consequences resulting from the conduct of an offender, as
injurious to the community; and endeavours to prevent such
consequences from recurring, by suffering imposed upon him,
The basis, thercfore, of enquiry is the occurrence of a certain
cevent and the referribility of that cvent to some human
being. I am here deviating from the order generally ob-
served by Austin in the exeellent lectures forming the latter
part of his Analysis of Pervading Notions', He proceeds
from the consciousness of the agent to the external results.
In my point of view (which I have ventured to think the
maore practical one), we look first at the injurious events, with
the prevention of which law is concerned, and then trace
them back, if possible, to the conduct and eonsciousness of
some individual responsible for them,

With regard to ‘events’ geuerally, I gladly imitate the
reserve, as to ‘metaphysic, which Austin inculcates bus
scarcely follows®, and leave them rather indieated than
defined. It is advisable, perhaps, as the same author ob-
serves®, to avoid the ambiguous term fucts, which might, from

! Ansiin, Lectt, 18—27. * id, Lect. 13, p. 369,
9 id. Lect. 14, p. 876.
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its derivation, be restricted to events immediately referrible
to a human being, though-it is generally used in a much
wider and vaguer sense,

I must remark, however, that the evenls, of which I am
now speaking, as forming the ground of eriminal procedure,
do not include a class of objects which Austin® does include
under the name, namely, mere internal determinations of the
will or affections of the mind. Qur events, whether we
choose to define them as {ransient arrangements of perimanent
sensible objects®, or to leave them undefined, are all sensible or
external matters—such as the burning of a house, the killing
of a man, the removal of silver spoons to a servant’s room.
These may or may not® have to do with human agency, but
of coursc only concern us if they hawe. It follows that, in
legal definitious of such events as do ground criminal proce-
dure, the event is generally conneeted cxpressly with human
ageney,  But the question of connexion must sometimes be
independently considerad, where it is deubtful or remote’.
What cvents, if referrible to buman agency, ground eriminal
procedure, is a matter which depends, of course, upon the law
of each particular community. To meet the infinite variety
of cases which may arise, there is usually some rule or defini-
tion expressed in very general terms®; and it appears to be
the reasonable ddoctrine of English Law?® that, in the case of
acts deemed expressly injurious to the publie, analogy jus-

s id, Leet. 14, p. 375,

5 A slight modifieation of Austin, Leet. 13, pp. 308, 0.

& g g, in ihie case of lighthing, an avalanche, the magpie of the story.

¥ oe. g, Btephen, Dizest, Avt, 219, and see helow,

% Stephen (DMgest, Arxd, 176} defines a common nuisanee as ‘an act hof
warranted by law, or an omission fo discharge a legal duly, which aet or
omission obstructs or causes Inconvenience to the public in the exercise of
vights common to all Her Majesty’s vubjeets.

¢ See Stephen's very important article and note, Digest, No, 160, Also
hig Introduction, p. xzziv.
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tifies the operation of courts upon cases similar to those
which have been previously provided for or decided upon.

Justification and excuse, There is an important ex-
ception in the case of certain events primd fucie criminal, as
Injurious to the community, and clearly referrible to the
conduct of a human being. Such & person may be Justified
or at least protected from criminal responsibility, in respect
of the conscquences of conduct which would otherwise be
criminal, under cireumstances recagnized by the particular
system of municipal law. The proper place for this subject,
in an enquiry like the present, is by no means easy to fix.
The circumstances in question sometimes embrace matters
relating to the consciousness of the person (knowledge that
his conduct was wrong or otherwise), a subject which natu-
tally comes later on. But, on the whole, as the conduct
under these circumstances is net criminal at all, and the
circumstances are mostly of an external character, justification
and excuse should rightly Be mentioned here. This subject
should, apparently, come in the preliminary matter at the
beginning of a criminal code, although, as it relates mainly
to force affecting the person, it might perhaps be connected
speeially with that departmsent.  For the main heads of
Jjustification and excuse, in English Law, I would rofer to the
passages quoted in the note™,

Therc is again another cxeeptional class of events, ez o7
termant referrible to a human betng, and which o ground
criminal proceedings although not directly injurious either to
any individual or the community, but ouly so in their fen-

10 Stephen, Digest, Pt. v. ¢lu, 21, Artt, 196—210, ‘Cases in which the in-
fliction of bedily injury is net erfminal,’ clnssed nnder *offences ayuinst the
persont, &a’ Code, 8§ 25—70, contains siinilar provisions, classed with whas
1 should call grounds of exemption (20-- 24}, as f justifieation and excuse for
acts which would otherwise be offences,” among the ‘Introductory Provisions.’
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dency. I refer to such attempts, or inchoate acts, as are
erimminally prosecuted. Heve Austin®™ holls that the offender
is punished in respect of his tatention, i.e. & particular state
of mind, which is evidenced by some overt, 1.¢. external, act or
acts.

It does not seeni to me a matter of great importance
whether we here, with My Campbell”, cell the intention an
act, or confine that term, as Austin on the whole prefers®, to
external events. As a matter of fact, in all punishable
attempts the evert act is now™ so invariably essential, that it
scems practically unobjectionable to regard the punishable
matter rather as that overt act, when connected with the
pgent’s state of mind, than as the state of mind when proved
by the overt act.  And, if we examine the extreme doctrine
of pure {nfention which uppears i the “Imagining” or *com-
passing ” of our own law of treason™, we shall see that, except
in cases of admitted gross injustlce and tyranny, such as the
monstrous judgment related by Hale as delivered under
Edward IV, and the Inter trials of Peachnim and Syvduey®, the
orevt wot required by statute™ has usually boeer not werely
matter evidencing atention, but a step, Lowever slight,

1 Anstin, Leet, 21, pp. 454, 50 27, p. 523,
£ Xutes to Austin, pp. 427, 435, .

0, Austin, Leet, 14, pa 370, and Leet, 10, po 4383, .

1 Ansifa I think admits this in the text, Leet. 21, 455, I do not know
the ease referred fo in the note (8%, of a4 10mn puuaished for coufossed in-
tention (without overt aet) to kill Henry ITL of France.

13 Where Foster {Thacourse 1, pye. 104, 3), with a tiver ivsight than Black-
stone shews (Comum. 4 6. 78, Tih, speaks of the overt act as the weas
warde wse af Lo clectaate the intentions of the leary,"—* The bow,™ he says,
- eonsileveth the wicked imaginations of the Lieart in the same degrec of
guilt a3 if earried into actual exeention, from the moment measires aPpesr
to linve Leen taken to render thewn effeelnal.” )

1 See Tlackstone on these coses, Comm. 4. 6, 1. 81,

17 25 Edw, L stat. 3, eh. 2,
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towards performance™. The relative importance as between
the constitnents of an attempt is correctly given by Sir Janes
Stephen, when he defines an attempt ag an act done with
intent to commit s crime and forming part of a series of acts
which would constitute its actual commission if not inter-
rupted™. The point at which such a series begins must
naturally vary with different cases™; but, until the point is
reached, law takes no account whatever of the preceding
intention.

Incitement and conspiracy to commit a crime are elearly
to be classed with attempts strictly so called®,

I pass now, however, to events which, unlike attempts,
are actually and dircetly injurious. Whether such events are
legally émputable to o person depends upon their connexion
with his conduet, and his state of mind with refercnee to that
conduet. There are then, in crime, first of all two things to
be established. 1. An event—perhaps only one in a series
of connected events—which will ground eriminal procedure,
ie. procedure at the discretion and in the interest of the
public, provided it be o consequence of human econduet,
2. A connexion between that event and the conduet of some
hutnan being.

Consegquences may be cither ultimate or mediate, but
must be, tn svine appreciuble degree, connected with that to

18 Suech as publication of a treasonablo document. Dlackstone Le. Coke
admit: mere setting down in writing, 3 Instt. 1, p. & (feit compasser) and
1. 14 { per overt fait), See foo Hale, 1 I C. 115.

1 Stephen, Digest, Arf, 43, See note iv, p, 337, Code, § 74. For treason,
he admits writing to be a sufficient overt act in the existing law (Digest, Art.
57, but does not insert a corresponding provision in the Code.

i,

1 As by Bteplen in Digest, ¢h. 5, **Degrees in the commission of Crime.”
Inciternent (Art. 47), Conspiracy (Art, 48), Attempts (Artt, 40, 50}, In the
Code, ak 4 matter of arrangoment, might not the majority of the clauscs in
Pt. 36 go together with It, 47
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which they are referted. In stating this, or in saying that
the connexion with the conduct of the party must not be too
remote, I am laying down a condition which the least reflec-
tion will shew to be just, but which cannot possibly be
rcduced to rule. Innumerable cases may be imagined, rang-
ing from the clearcst non-respousibility to the clearest respon-
sibility, accordingly as the cobucxion of the actual result with
the conduct of the party is or is not sufficiently near®. Tt is
a question of degree, dependent upon the eircumstances of
each particular easc®; and is much the same question as
decides whether certain conduct amounts or not to an
attempt.  Geuerally, we should say that an actual event was
the consequence of a person’s conduct, or that his conduet
was an attempt to produce an event (which did not actually
happen), when the event was one which most people would
consider likely to follow from the conduct. Should this
homely criterion be followed, the question would seem to
me, in English law, one for a jury. Sir James Stephen,
however, if T understand hira rightly®, would leave it to
the judge “ whether an act done or omitted with intent to
commit an offence is, or is not, only preparation for tho com-
mission of that offence, and too remote to constitute an
attompt to commit it.”

Terms employed, A conncxion, not too remote, being
cstablished, between the conduct of some person, and an

22 Instances of over-remoleness occur frequently in Tinssell, on Man-
slangliter (Crimes and Misdancanours, 1. 810--842). For instancc. Evidence
was too slight to conviet for manslaughter, where the prisoncr had strnck a
light and lighted a eandle, contrary to ship’s regulations, and threwn down
tha lighted mateh, but six hours clapscd without sign of fire by sight or
smell, p 8L

% Siephen, Digest, Art, 219, on the question whether a given act or
omission is directly and immeliately connected with the death of any persom.”
But the notes and illustrations (pp. 138, 9) have a clear besring on ‘causal
connesion” generally,

# Cole, § 74, The question, &e. (ae in text) is a question of law.

o . 2
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event which, if the consequence of such conduct is, in the
particular system of law, & ground for criminal procedure®;
he is primd facie liable™, and the consequence and his con-
duct together constitute his offence or crime®. Where that
primd fucie liability is removed, it is sometimes laid down*®
that the act was not a crime, sometimes™ that there shall be
no conwviction for it. Where that Jiability is not removed,
the consequence and conduct together arc properly said to
be imputable to the person®. Tmputability is sometimes,
but incorrectly, predicated of the wrong doer himself*; who
is preperly said to be, as above, liable, or guilty. This last
word, which apparently first expressed liability to money
payment™, is now, beside the meaning of general criminal
liability, somotimes used to describe the state of a person’s
mind considered as the cause of certain eriminal conduct,
Hence Austin’s statement that guilt somctimes denotes the
state of mind and only connotes the positive or negative con-
sequences of that state®, like culpu, when used by the Roman
lawyers in a stricter sense, like the reatus of modern philoso-

# Tlese words exclude cases of justifieation and excuse.

% Ligabilis. In this word, the introduction of which into our langnage is
not very easy to trace, the lyamen is generully taken to be metaphorieal =
obligation. Is it impossible that liakie may have originally meant subject to
plysical bonds 2 DBut see Skeat sub voce,

% Yor the distinction of civit or crininal sanctions see above. Crime, the
substantive, is searecly used in the wide sense tallying with that distinetion :
but either means indictable offiences ns distinguished frotn those punishsble
on summeary eonvietion (Stephen, Digest, Int. viiw), or {popularly) the more
serfovs indietable offences. Ofence is the more peneral term, snd I have
hereafter ealled the person ineulpated the gffender.

# Btephen, Digest, Artt. 25, 26, 27,

% Proposed in Code.  See §§ 2099,

8 A metaphor from accounts. Putare to clear, i.e. balance; in, against &
peraon.

1 Austin, Leet. 24, p. 473, and note 95.

2 Skenat sub voce.

® Austio, Leet, 24, p. 476.
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phical jurisprudence, and like the verschulden of German law™,
I mention these refinements merely to prevent misapprehen-
sion, Reatns and verschulden I willingly leave to Austin’s
explanation : but culpe is here, it must be remarked, used in
an {nfermediufe sense between that which is almost exactly
equivalent to the ordinary meaning of guilt® and the still
narrower one in which it 18 opposed to dolus or wrongful
intention®,

In its 01‘{1i1]a.‘[‘y sense, guilt, I 'thil'lk, denotes both the
state of mind and the consequences of that state of mind®: it
differs from crime, in that guwilt has reference primarily to
the conduct and consciousness of the offender, while erime
Las reference primarily to the consequences of such eonduct.

Presumptions, This is perhaps the best place for con-
gidering another technical phrase, which I lwave hitherto
endeavoured to avoid. Legal Presumption is a matter of
evidence or rather of dispensing with evidence, On the ferm,
Austin bas one of lis somewhat quibbling objections™. It js
absurd, he says, to style conclusive inferences presumptions,
That 13, where it is not allowable that any evidence to the
contrary shall be admitted, there is nothing for the assumption
to precede. Strictly speaking, a presumption is only an in-
ference which is not conclusive, i.e. which may be disproved
by proofs, to the contrary, following it.  Practically, as every
one knows, the term ¢ applied to inferences which are legally
conclusive, no such proof being admitted.

The same anthor also somewhat unnecessarily introduces
the subject of preesumptio hominis. Whetlier this means an

Hogh, pp. 477, 8. )

% ihop. 478, CF Leet. 20, p. 445, Generatim culpa dieitur quaevis in-
juria ita sdinissa ut jure imputavi possit ejus auctori. I do not know the
souree of this quotation. ‘

3% {h, p. 445.

% Ho Austin, ultimately, Lect. 24, p. 478,

# Austin, Lect, 26, p. 507.
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inference as alleged by the suitor or as left to the judge®, it
does not concern us, who have only to deal with prasump-
tiones juris, inferences which the law instructs the judge to
draw from certain facts®, For instance, if a man acts in
a way which would naturally, i.e. ordinarily, Jead to certain
consequences, the law presumes, or directs the judge to infer,
that he t{nterded those consequences.

In a simple presumptio juris, as in the case just in-
stanced, proof to the contrary is admissible, but, until such
proof is produced, the inference holds®. Where the pre-
sumption is also de jure (which additional phrase apparently
means by intrinsic right*’), the admission of counter evidence
is forbidden, or the inference is conclusive®, An instance
adduced by Austin is the incapacity for unlawful intention
or culpable inadvertenee, of an infant under seven®,

In most of the cases of presumed capacity or incapacity
the inference is a truc one, and the presumption reasonable,
It is, I think, rather in defective property law, that legal
presumptions obviously fictitious are made, as a means,
Austin points out™, of indirect legislation. With these last-
named presumptions we are not here concerned.

# The latter is Austin's view, p. 507: the former scems to me the more
natural mesning,

i Augtin, 0.

4 Austin, p. 508.

¢ Compare, at any rate, the antithesis, elsewhere, of de jure and de Jacto,

£ Anstin, 0. .

4 Amptin, 4. p. 509,

¥ g g. grant of easement, Austin, ib.

CHAPTER IIL

ESSENTIALS OF CRIMINAL LIABILITY, CONTINUED,

g

Volition of the offender.

Forrowing what seems the more practical order of things
—from the injurious event to the consciousness of the person
responsible for it—we have arrived at the fact, now supposed
to be established, that such event is connected, not too
remotely, with the conduct of some person; is, primd fucte,
his offence or erime. Tbat person I shali henceforth, for
convenicnce, call the offender, and shall proceed to analyse
his eonduet, or enquire of what facts it consists. An obvious
primary division of these facts must be that he has either
donc something or not done something; his conduct may
have been, on the one hand, an act; on the other, a for-
bearance or omission; of which cases I shall take the act
first. '

Acts, By something I herc mean, as was stated in the
case of events generally, above, something sensible, external,
or, according to technical legal phraseology, overt. I do not
include what is sometimes termed an act of the will, ie.
a state of things within a man’s breast, which we have to
infer or presume. It is as well, in fact, for the purposes
of the present enquiry, to discard altogether the expression
acts of the will and Bentham's infernal acts', which Austin

1 Bentham, Intreduction, ch. vo. § xi. p. 73.
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originally accepts but ultimatcly abandons® The simple
word aef is the most convenient to employ for the something
which las heen done, being used in its ordinary and popular
meaning.

First, then, we shall, as has been intimated, exelude from
such meaning Beutham's infernal acts and Austin’s determi-
nations of the will altogether. Consequently, we take the act
primd fucte as an external state of things produced by the
agent, or, it you will, by his body, whether voluntarily or
involuntarily.  Voluntariness is, by Austin and by many
other authoritics, who I think here step beyond the ordinary
sense of the word, included in the definition of aots or uctions
themselves.  “ External acts are such movements of the body
ag are conscquent upon determinations of the will®” «Acts”
are “in strietness,” “those bodily movements which imme.
diately follow zolition®” “An action is a sct of bodily
voluntary movements combined by the mind in reference to
a common object’” And Austin’s instance-—falling into
water—in favour of at once discarding certain bodily move-
ments as not acts at all® is strong.  Still, cases may occur
and havoe oeceurred, where the line between the elear < he eould
not help it’ and “he did not choose to help it’ is very difficult
to draw, The attached servant of a prince, accompanying
his tmaster in a tour through the Alps, in an epileptic fit
throws out his arm and pushes that master over a precipice.
Here only the most barbarous government would punish the
man for what is doubtless in strictness, as Aunstin holds, not
an act at all, DBut in such a case ag that of Dove’, whom
most men consider 10 have been justly hanged, one line of
defence was practically, that he could not help the act of

% Austin, Leet. 14, p. 876, and Lect. 19, p. 453, See Campbell’s notes.
3 Austin, 15, p. 370, 4 Markhby, § 208, p, 102,

5 Stephen, &, V. p. ¥5. 8 Awstin, ib, p. 376,

7 Bteplen, G. V. p, 401,
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poisoning, Other similar eases may be conceived, and have
occurred. :

We shall do well therefore, at first, to keep apart from
our consideration even that amount of mental state which
determines the voluntariness of the mere bodily movement,
viewing the state of things simply ab ertra, which I believe
1s the view taken by most ordinary people when they speak
of an get.

In this point of view then, first of all, we leave out of
Austin’s definition of acts® the internal ‘desires of them.
But it must be remarked, in the second place, that, if the
popular use of the word acts leaves out part of Austin’s
definition, it also takes ju something which he does not
irclnde,  Speaking of that popular use, he remarks®, with a
practical good sense which underlies all bis apparent dog-
matism, that we cannot discnrd established forms of speech,
and so, in this case, we must either substitute new expres-
sions for ordinary language or include under ‘acts’ some of
the more immediate and obvious consequences of them, In
ordinary language, for instance, no line would be drawn be-
tween my grasping a rapicr, extending my arm, and the rapier
entering your breast; between my taking up a gun, pulling
the trigger, and by that means igniting the charge and lodg-
ing the bullet in you. Consequences very near, and what
would be considered, in the judgment of all ordinary men, very
certain, ate taken as “parts of the act;” more correctly speaking,
ag inseparably connected with the first bedily movement?®.

To digress for one moment into consideration of the

8 Ausfin, Leet. 19, p. 432, *“The bodily movements whick immediately
follow our desires of them.”

& ib, and 4383. -

1 Markby, p. 103, § 208, goes much further—‘“any one of o series of
events which are regarded as the result of our bodily movements is called
an act,” &e.
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agent’s consciousness, I may remark that the assumption
practically made by this popular inclusion, under a man’s act,
of those tmmediate consequences, which are sometimes said to
be willed", becomes an important presumption of law in its
application to those remoter consequeaces which are only said
to be intended.

What would be the enquiry of any ordinary people into
my state of mind with regard to the injury done you in the
cases above supposed ? With regard to the second, there
would be a question as to my knowledge that the gun was
loaded: but, in the first and clearer case, scarcely any one
would either, to repeat the expression used above, draw any
line, between my will to grasp the rapier and the rapier
entering your breast, or question my wish to stab you. That
is—where consequences are o closely connected with the first
bodily movement of the agent, that they would generally be
classed with 1t as his ‘act,” the principle seems admitted by
the ordinary use of words, that a man is, for eriminal pur-
poses, assumed to know, what ordinary people know is likely
to result from his bodily movements, and to wish that result
to happen.

Of course, the whole consideration of these consequences
inseparably connected with bodily movement, has no place
where there is no bodily movement, i.e. in forbearances and
omissions. This digression has been on what is popularly
understood by acts; and there, there are no acts in the
popular sense.

Volantary, Will. Volition. Acts, then, are, I believe,
in the ordinary popular sense of tlie word, movements of the
body coupled with the more immediate consequences of

those movements. Upon the question whether the acts are -

voluntary or involuntary depends in the first instance, with
all civilized logal systems, the question whether the conse-
4 Austin, Leet. 19, p, 432,

[P —
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quences of these bodily movements are imputable or not to
the persons whose bodies have moved.

Blackstone, in a well-known chapter™, attributes all ex-
emption from criminal liability to deficiency of will or the
will, under which general term he certainly includes very
heterogenecus mental conditions, and is taken to task by
Austin with due severity™. It seems better, on the whole,
to recognize more than one genus of mental conditions
which constitute such exemption, or more than one essential
to criminality in the agent’s consciousness, and to confine
the word will to the question of woluntary or involuntary
conduct,

It is important to remember at the oulset in the use of
this word woluniary, that the volitions intended are merely
choices ar preferences™, but do not involve any liking for
what we do.  Voluntary hus here, therefore, nothing to do
with the uwlfimate motives determining the desire to perform
the bodily movement™; merely with the fact that there is
that desire or volition. '

Volition 1s, says Locke, an act of the mind knowingly
exerting that dominion it takes itself to have over any part
of the man, by employing it in, or withholding it from, any
particular action®. So Austin defines the individual velitions,
which are essential to voluntary actions, as desires of a
special kind"; such as arec immediately (i.e. without inter-

12 Comm. tv. eh. 2. DPersong capable of crimes.

12 Austin, Lect. 26, p. 511,

W Hee Locke, Essay, Bk. 2, ch. 21, §§ 15, 30. He iz mueh more elear
throughout this chapter than Austin (p. 420) gives him eredit for being.

18 Austin, Lect. 18, p. 430, quoting Bentham, Iniroduction, ch. viir. note

. 82,
N I:E SEssay, Bk. 2, ch. 21, § 15, ‘any part of the man’ is poseibly objeeted to
by Austin, where he speoks {p. 428) of certain parts of the body, not others
{p. 426}, nor the mind (pp. 426 and 463). .

17 Ausiin, Lect, 18, p. 422 : Lect. 23 (ad init.}, p. 467,
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vention of means) followed by their objeets, those ohjects
being bodily movements ™.

These individual volitions Austin refuses to refer to any
supposed power or faculty, called The Will, behind them™,
and inveighs, with his usual acrimony where popular mo-
rality is concerned, against the supposition that The Will can
control the desires®”, The Will has been, with other “ powers!
‘expelled from the region of entities” by Brown in his
* Analysis of Cause and Effect™.” To many minds the con-
ception of the last named relation will still be something
more than one of mere habitnal or unconditional sequence :
many moral natures will still recognize a conscious supre-
macy of some of their internal feelings (to use the most
general term possible) over others: with neithor of these
controversics am I concerned.  But I do not think Austin is
exactly correct in his view of what people generally mean by
The Will, and I am convinced of the practical convenience of
some abstract term to express what they do mean. What is
styled The Will is not a fancied something which comes
between the wish and the bodily movement®™ That would
be, no deubt, a pure invention, like the old ‘oceult gualities’
in inanimate matter, or Austins own ‘intention in acts,’ i.e.
expectation that bodily movement will follow the particular
volition of which it is the immediate result®™ What is meant
by the emphasis of a definite article in The Will, or by the
use of valition as an abstract term, is a distinction between
the resultant or balanco of many different desiros which
ultimately detormines our conduct in an individual instance®,

13 b, pp. 425, 420,

® id, Lech 22, p. 462
@ id, Lect. 18, p. 425.
2 id. Lect. 19, p. 431,
B ib, 434, Bee below, ch. w1, ‘Intention.’

“ Hobbes' ‘last appetite or aversion.’ Leviathan, c. 6, p. 28.

1 Anstin, Leet, 18, p. 424,

i ettt e
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and the power of drawing that balance or julging hetween
those desires®.  In the presumptions sl counter proofs of
legal practice, particularly, as we shall see, in the case of
omisston, the faculty or power of willing must be recognized
as something distinet from its ewercise, and it is to that
facnlty or power that I should venture to give the name of
volition, wmeaning volition iu the abstract,

On Lis individual volitions Austin has a great deal of
what appenrs to be rather psychologieal than legal rensoning.
Law scarcely enters into them, any move than it does into the
conditions of brain, which eause them, or the external im-
pressions which 1oay canse #d. Being internal, and not
perceptible by ecnse, the desives in question have to be
mferred, and, as o matter of fact, they are conclusively
inferred, except in certain recognized cases, in which an in-
ference, or the admission of proof, to the contrary, is clearly
reasenabic.

An agent is presumed to will what he does, or, Iis action
is presumed to be voluntary, unless he be in one of the predi-
caments hereafter considered ; which may be voughly classed
under the two heads of Unconsciousness or Constraint ; sna-
gested by the two homely questions:—(A) Did he know
what he was doing? (B) Could he helpit?

A. Unconsciousness, There is an actnal uncenscious-
ness, or what generally goes by that name®, in sleey, and
those cases of mental derangement wlhere the person may
he said, probably as to the primary motion itself, certainly,
as to the most immediate consequences of that motion,
not to know what he is doing, and therefore, of course, not to
do it in conscquence of a wish or veluntarily, With sleep

% See Locke, Essay, Bk 2, ch. 21, § 5. . Hobbes too (1, ¢.) admits a faculty
of willing, although it is to the rxereise of the faenlty rather than the faculty
itself that ke gives the name of The Will.

% Gee for ohjections to the term, Maundsley, p. 23%.
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must obviously be ranked that condition intermediate between
sleeping and waking in which the ideas and hallucinations
of a dream persist for a time, and in which actions have been
committed of the nature of which their agents are on all
hands eonsidered uneonscious™, Sir J. Stephen apparently
gives the name of voluntary to the actions of somnambulists™ :
but he would not, it is presumed, hold that such porsons
know what they are doing, or are responsible for it. It is
quite possible that acts of a highly criminal character per se
might be committed in this state of the agent, which is by
some thought akin to epilepsy; the practical danger to be
guarded against is the ease with which it may be feigned®,
In the case of lunatics gencrally (as well as infants) the
ground of exemption is based by Austin upon presumed
absence of unlawful intention or inadvertence®, and he takes
Blackstone to task for saying that the act goes not with their
will, k™. If there is a positive act there must, he says, be a
will guing with the act. This follows from Austin’s narrowing
down the popular meaning (above, p. 22) of aet, by iusisting
upon voluntariness. The injurious movemnent of the madman
is not his act at all, in Austin’s strict sense, if Le does not
know what he is doing, If he does, and is yet held excmpt,
the cxemption has of course, nothing to do with will. But
where there is a present mental derangement, which prevents
the agent from knowing what he is doing, Blackstone seems
to be more correct than Austin, in attributing a deficiency of
will, though he is wrong in taking such deficiency to be the
ground of ¢l cxemptions on the score of lunacy. His words,
defective or vitiated uuderstanding, do not, as I once thought
they did, point to any alternative of moral discernment, but
merely to the difference as generally conceived between an
7 ib, 251—3. Bee however R. v. Milligan, Taylor, 763,
B Mauadsley, 230, 231,
# Austin, #b. p. 511, Bl Comm. £.2, p, 24.

% G, V. p 79.
#* Austin, Lect. 28, p, 507,

e A e
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idiot and a lunatic: which is rather a medical than a legal
distinction™; the enquiry fur law being merely, so far as we
have got, Did the offender know what he was doing?

Drunkenness. In the cases hitherte mentioned, then,
the ordinary inference or presumption, that a person willed
to do what he did, is allower to be met by proof of his being
in such a state of unconsciousness at the time, that he conld
not krnow what he did.  To this head of not knowing what
one is doing, and consequent want of volition, belong, in fact,
extreme cases of mad drunkenness, Not where the man has
intentionally drunk, as it is said, fo get pluck™®, but where he
does an act which he apparently neither intends nor wills nor
likes, in an utterly aimless random fary. Blackstone® justly
adverts to the parallel between this state and frenzy or fit of
maduness : and this, I think, rather shews that his reasoning
is confined to, or at least suggested by, violent crimes. He
is usually, however, taken to speak. gemerally, and Austin
says that in criminal cases drunkenness is, by English law,
never an exemption. This statement will be examined
directly. Another, made by the same author® as to the
sweeping exemption allowed, in Roman law, to drunkards,
is most questionable. Beyond a distinetion between sudden
and deliberate impulse in the punishment of batiery or
homicide™, and a commutation of the penalty of death in the
case of soldiers”, I can find no authority for it.

% See Stephen’s Digest, note 1, p. 332, For the distinction ns drawn by
Coke see 1 Inst. 247 a. :

8 Austin, Leet, 26, p. 512,

3% Comm. 4. 2. 25, 26,

% 33, p. 512,

% Dig. 49, 19 (De poenis}, 11. 2. Delinquitur...ant proposito ant impetn
aut catu..itepetd,,.cum per ebrietatem ad manus aut ad ferram venitur.
Was Austin’s ¢ Fren in delict® dueto the word delinquitur ¥

5 Dig. 49, 16. 6,7, Arrius Menander de re militari. Per vinum aut lascivism
lapsin capitalis poena remittenda eat, militine mutatio irroganda.
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In the case of drinking “to get pluck” which Austin
terms intentional drankenness™, ag in many other crimes com-
mitted by drunken men, they do know what they are doing
and wish to do it™. IHence the law may very justly, as
Blackstone says our law does, look upon this drunkenness as
rather an aggravation than a palliation of the offence®. In-
voluntary drunkenness, if this expression* means drunkenness
cansed by the artifice of others, is to be classed with aceident™.
Disease cansed by previous voluntary drunkenness® cannot,
as far as I can sec, be separated from mental derangement in
goneral.

In woluntary drunkenness, though it may not be what
Austin seems to mean by intentional®, and though the drunk-
ard did not know what he was doing, it appears that he is
punishable by English law as ¢f he had wished or willed the
act in question or intended its consequences. The effect of
this presumption, which is at any rate fictitious, even if it be
quite desirable, is, as Markby* points out, to make drunken-
ness dtself an offence, which is punishable with a degree of
punishment varying as the conmsequences of the act done.
The rule has apparently been qualified in cases where a
specific intention is essential to the crime, but T do not know
that the qualification ig very clearly established®. Tt is pos-
sible, however, that where there is reason to presume some
intention, drunkenness may be taken into account to modify

the character of the intention presumed. Where there is no’

# Lect. 26, p. 512.

¥ Comm. 4, 2, p. 25, ad finem.

4 Used by Btephen, Digest, Art. 20 {p. 17), note 2.

2 See Lelow,

3 Stephen, 1, e,

4 {.e. contracted with a view to the commission of the erime,

& g 281, p. 1435.

4 Bee Btephen's Digest, Art. 29, Tlinst, 4, p. 17.  Nothing eorresponding
in Code. The principal case is K. v. Cruse, 8 Carrington and Payne, 446.
See also B, v, Carroll, 7 C. and P, 146,

¥ Bee Markby, § 281, p. 144,

i
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such reason—nor perhaps to presume wolition either—will
not the least culpable form of intention be presumed® ?

Blackstone’s reason for the alleged rule of English law
about drunken crimivals—that one erime shall not be allowed
to privilege another®—falls, of course, before the objection
that drunkenness per se is not a crime®.  The true ground of
liability in this case is, as Austin points out™, not volition,
nor intention, but fieedlessness.

In childhood, the wnconsciousness may apparently be
sometimes actual, sometimes only what T shall call virtual.

| Under actual unconsciousness should probably be classed the
! state of a very young child, many of whose movements are,

just like those of  a person in slecp, purely involuntary®,
This must net bhe confused with the case of older children,
whose actions are not involuntary, but who either do not
know the immediate and necessary consequences of those
actions, or, if they do, do not know that they are wrong or
punishable, In both these last cases there certainly ds voli-
tion, for the primary bodily movement is voluntary. In the
first, however, the knowledge of those immediate conse-
quences which all ordinary people would connect inseparably
with thc primary movement being wanting, volition should
be treated as wanting for the whole act. In tho baby the
movement probably s actually involuntary, and it wiil
naturally be treated as such in the child, who has never, e. g
seen or heard of & gun before, and so may reasonably be said
not to know what he is doing when he pulls the trigger. Thisg
is therefore, in principle, & case of wirtual unconsciousness,

%7 This seems to have been the course followed by the j ]u.r_y ir R. v. Monk-
house, 4 Cux, b6.

4 Comm, 4. 2, p. 26,

# Markby, § 270, p. 143, and note, .Coke's (1 Inatt, 247 n) i9 a case of

¢ luches by drunkard in g civil matter. Bee, however, Hale 1 P. C. 32,

50 Austin, Leet, 26, pp. 512, 518,
51 See confre, Stephen, G V. p. 79,
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Practically 1t is settled, in most countries, together with igno-
rance of the wrongness of the action, by a general negative
presumption juris ef de jure, when the child is proved to be
under a certain age. But the complicated grounds of exemp-
tion, in the case of énfants, will be shortly treated all together
in a later chapter.

Inevitable ignorance of fact is also a case of wirtual
unconsciousness. Tho agent may wish to do, and believe that
he doos, one thing, which is lawful, when he is, as a matter
of fact, doing another which is not lawful and which he has
no wish to do®. This is the case where Blackstone says that
the will and the deed act separately™, for which he receives
his due, and perbaps rather more than his due, share of
criticism™  In truth, the presumption of volition is met by
proof that the party could not know what he was doing. If
he could have known, had he employed due attention or
advertence ; if his ignorance, that is, was not inevitable, but he
had what is sometimes called a latent knowledge which he
did not apply; although there was no exercise of will as to
what be actually did, yet the degree of virtual unconscious-
ness, from which his conduct arose, is reasonably not held
ground for exemption, though it is for diminution of crimi-
nality and mitigation of punishment. He is, in fact, Liable
on the ground of negligence, heedlessness or temerity®.

The amcunt of attention or advertence required, to make
the ignorance tnewitable, will vary according to the degree of
suspicion with which the law looks upon the act itself. This
suspicion accounts for those cases where, though the act is

# For extra, refinement, and, 26 it seems o me, unnecessary complication,
on this subject, see Bentham's wunadvised act, as to the existence of an im-
portant circumsiance, and the first part of the chapter on Consciousness
generally {Introdaction, ch. 1v. pp. 89—91).

¥ Blackstone, Comm. 4. 2, p. 27.

B! See particnlarly Markby, § 257, p. 132.

% Austin, Leet, 25, p. 495.

[ L

ESSENTIALS OF CRIMINAL LIABILITY, 33

not a crime unless some dependent fact coexists with it,
courts have held that the person does the act “at his peril®.”

Inevitable ignorance is the real ground on which an
insune person 1s not hekl responsible for an act which would
be justified or excused by a state of things in which his
delusion caused him to believe™

Virtual unconsciousness arising from inevitable {gnorance
characterizes also such accidental acts as the agent could nei-
ther foresee nor prevent™. Austin, I must remark, lays it down
generally, that an act of a party cannot be called an accident®,
I have referred to his narrowing of the ordinary scnse of aet
before: here, 1 should prefer to say that an act of a party
may be an accident, in which case it is not a voluntary act,

Where the party never knows what he is doing, to the
moment of action, there is clearly an unconsciousness which
In a large class, however, of “accidents,”
the party does know what he is doing but acts involuntarily.
To use the popular language which I must-employ as the
best eriterion of legal responsibility, he cannot help it. This
brings me to the second class of involuntary actions, which I
have roughly entitled constraint.

B. Constraint may be uctual, virtual or legal. To the
first head obviously belongs physical compulsion, where
there is absolutcly no volition of the person by whose body
the act is done; as where another forcibly presses such person’s
finger against the trigger of a pistol. The primd fucie agent
is not really the agent at all, but the instrument or means.
This case is referred by Austin to accident®, and T should be

precludes volition.

56 Stephen, Dig, Art, M, and the case of DPrineo there referred to (Law
Ticports 2, Crewn Cases Reserved, 151, especinlly Bramwell, B. pp. 174, 5).
In the Code (§ 221) it is expressly provided that belief of the girl’s being 16
shall be immaterial.

5 Btephen, Digeet, Art. 34, Hi, 1. "Hee Code, § 22,

58 Awstin, Lect. 25, p. 493, Bee also below under ‘constraint.’

W g, ® Austin, Lect. 25, pp. 514, 513,

. . 3
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disposed, conversely, to elass under actual constraint any
other instances of «ceidentul conduct which might have been
foreseen but could not have been prevented™,

Actual constraint becomes, it must be remembered, vir-
tual voluntary action, if the party places himself voluntarily
in a position whore he must be subject to the copstraint.
A similar qualifieation will be noticed shortly in duress per
minas, The easc here supposed is not one of aceident,

because it not only could have been prevented but was pre-

concerted.

Under actual constraint may be elassed the case, roughly
describable as omission, and barcly conccivable now, where
a man is legaily punishable for not doing something which
he could mot do. Here Austin puts it that the party s
not obliged or cunnof be obliged by the original command of
the legislator®, 1t would seem more correct to say that the
legislator may impose such an obligation (for these will
clearly be cases of dircet despotic command), but will inrpose
it ineffectually. Austin’s dictum appears to me a confusion
of legal obligation, as it ought to be and generally has been,
with legal obligation as it may cccasienally have been under
a Cambyses or o Philip the Sccond. '

Virtual constraint is a general term which will converi-
ently cover gelf-defence, duress per minas and all other cases
of Austin’s extreme terror, together with the questionable
one of irresistible impulse. To all, it appears to me that
Austin's wards apply :—*“The sanction may operate on the
desires of the party, may be present to his mind, and the
performance of the duty may not be altogether independent
of his desires; but the party is affected with an opposite

#1 Bee above {Unconsciomsnesst for the remaining cases of accident in the
original condnet : fox accidental consequencer, below, eh. 1v.
& Austin, Lect. 23, p. 468. Cf, 26, 513,
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desire, of a strength which no sanction can control, and the
, sanction therefore is ineffectual®.”
| Self-defence or, more properly, self-preserva.tmn is the
{ pyerpowering motive in that hypothetical case of unavoidable
, necesstty, which Blackstone recognizes as constituting, if not
ta legal involuntariness, at least an abseclute excuse for homi-
-cide®. The term self-defence is more properly applicable to
| Blackstone's ezcusable homicide, se defendendo, upon o sudden
‘affray®. (I may remark that the passage gquoted by him
‘from the Digest® only refers to a civil action, though the
iprinciple is reasonable cnough for gencral application.) The
‘wirtual constraint here is very strong, and, in the case where
the slayer has not begun the fight, that ‘intention of the law’
‘which ‘holds the survivor not entirely guiltless’ would per-
%haps at the present day be questioned®. The principle of self-
'preservation, extended to the case of others whom the agent
was bound to protect, is generalized by Sir James Stephen,
~under the head of necessity, into an ewcuse of acts done, only
iin order to avoid consequences which could not otherwise be
‘avoided, and which would have inflicted upon the agent, or
'such other persons, inevitable and irreparable evil, provided
‘no more i3 done than was reasonably necessary for the pur-
;pOSe, and the evil inflicted is not disproportionate to the evil

8 Austin, Lect, 26, p. 515. Bentham #The will ia acted npon by an oppo-
31ta superior force.” Introduction, eh. xmr. § xi. p. 174

¢ Comm. 4. 14. 186, where two persons,- being shipwrecked and gettmg
on the same plank, but finding it not able to save them both, one of them
| thrusts the other from it, whereby be is drowned. See Stephen, Digest,
1 Art. 82, note 2, for an actual ease,

& Comm, 4. 14, pp. 183, 4.

¢ Digest, 9. 2. 45.
| & Blackstone, Comm. 4. 14, 184, ad finem, and £, 14, 187. See, on the
J‘su'b]ect of private defence generally, and the necessary modifieations in the
law on this subject to snit the present day, Stephen, Digest, Art. 200 and

, hote 1 on p. 125,

3—2
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avoided®, This iz at any rate good sense, and should be
law®,

Duress per minas is a special case of self-preservation,
where the danger has been held out with the express inten-
tion of compelling the agent to commit a crime. Of course
there is volition here—the act is distinctly that of the primd
facie agent—the question is, whether, as a matter of policy,
he is to be exempted from criminal liability™, In the dis-
tinction drawn by Hale™ between physical compulsion and
moral force, he lays it down that even an assault on a man
to the peril of his life in order to compel him to kil another
is not a legal excuse. In treason, the mere joining with

rebels may be excused, but only during continuance of actual -

force on the person and present fear of death™ It hasin
fact been laid down generally that the apprehension of per-
sonal danger does not furnish any excuse for assisting in doing
any act which is illegal™. These dicta are harsh and per-
haps scarcely established law. Duress per minas, as an ex-
emption from criminal liability, is, however, cortainly con-
fined in England, to compulsion, by threats of immediate
death or grievous bodily harm, from a person present at the
commission of the offence. It is questionable whether it
covers acts committed by a principal agent; and it seems

# Stephen, Digeat, Art. 32.
® The clause does not appear, in the same general form, in the Code

(88 2224},  Bee, however, certsin particular provigions, farther on
{85 54—57).

™ Bee Markby, § 287, p. 148: also Austin, Lect, 26, p. 515. Tt is surely

incorrect here to say that ‘‘she sanction of the law is mot operative, and -
therefore there is no obligation.” It ie rather true that the sanction daeg -

operate, but must, on all bat the firmest minds, operate in vain.
L Hale, 1 P. C. 434.
72 1 Enet, P. C, p. 71 and M Growther's case, 18 Howell’s State Trials, 304,
#* Denman, C, J,, in Reg. v. Tyler, 8 Carrington and Payne, 621,
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reasonable also to disqualify from this exemption any one
who was a party to any association or conspiracy, being party
to which rendered him subject to such compulsion™.

I do not know whother the commission of crime under
this influence mercly of great physical pain, applied to com-
pel such commission, would come under actual constrasnt or
that difficult sub-division of virtual constraint, to be treated
next, irresistible tmpulse. The case is not, at present, very
likely to occur.

Irresistible impulse belongs mainly to the subject of
present mental derangement. Tt is not yet, I believe, ex-
pressly recognized by our law, though often alleged by
medical witnesses, and sometimes forming the ground of
pardon or reprieve. Is it true, that a man may murder an-
other, knowing what he is doing, knowing that it is morally
wrong, knowing that it is legally punishable but yet unable
to resist the impulse? Can it be reasonably said that ke
could not kelp it? Experience, 1 believe, shews that there
are such cases, and yet that the conduet of such a person is
not traceable to any specific delusion™. Proof that this im-
pulse was irresistible will vary according to the particular
eircumstances: but, if it be satisfactory to the minds of
reasonable men, they ought perhaps to hold that the act was
not voluntary and acquit the prisoner™ Certain medical

{ authorities shew a disposition to extend this excuse to cases

7 Btephen, Digest, Art. 21, and Code, § 23,

7% Bee generally the cases in Maundsley, chaps. v. and vi. (Partial Insanity),

¢ Stephen {G. V. p. 95) seemy to admit this. In the Digest (Art. 27, C,
and Nlustrations, pp. 1§, 16) he treats the fact whether the principle here ad-
vanced iz part of our actual Iaw s doubtful. It clearly does not come within
the words *“incapable of appreciating the nature and quality of the act.” See
the remarks of Mellor, J., in R. v, Cockroft (Leeds Autnmn Assizes, 1865),
Taylar, 763; and, as against the admission of irresistible impulse, Parke, B.,
In R. v. Barion, 8 Cox, 276 and Bramwaell, B., in R. v. Haynes, 1 Foster and

Finlason, 667.
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where the act has been done deliberately: but it seems
reasonable to confine it to sudden fits or paroxysms™.

With regard to the furious anger alleged by Austin as
a ground of exemption in Roman law™, if there is any autho-
rity for the doctrine, which I have been unable to find, its
principle would probably be the same as in the case of
irresistible impulse,

Exemption on the ground of legal constraint can only
occur in the case of criminal actions performed bond fide
under the orders of a properly constituted superior. Whether
such orders are per s¢ a ground of direct exemption at all in
Fnglish law appears to be doubtful®, except in the case of
married women, to be noticed directly.

Under defect of will, Blackstone refers to “compulsion
and incvitable necessity®,” acts of a violent character per se
which result from the “ commandment of the law®” and acts
“ contrary to religion and sound morality,” but done under
the obligation of “civil subjection™” With the first class
may obviously be coupled what is justifiable “rather by the
permission than by the absolute command of the law for the
advancement of public justice or the prevention of atro-
cious crime®” None of these acts enumerated by Black-

stone are criminal at all®
The exemption of a married woman from criminal
liability, on the ground of presumed coercion by her husband,

77 Case of Dove. Btephenm, G. V. pp. 401, 2, I thiok even Dr Mandsley
(p. 149) would searcely exiend exemption to cases where the act wes actually
performed in cold blood.

78 Austin, Lect, 26, p. 513,

# Comm. 4. 2, p. 27,

B jh, 4,2, p.31. See Hale, 1 P.C.43.

¥ Btephen, Digest, Art, 202.

& Blackstons, Comm, 4. 2,p. 28.

& {b. 4, 14, p. 179. He is only speaking of homicide: but I do not seo -

why hia remarks should not have application a fortiori to other aets.

& For “Cases in which infliction of bodily injury is not eriminal,” see

generally Stephen, Digest, Pt. v. ch. 21,

vf
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only extended to minor cases®, was only a prasumptio juris
{not also de jure™) so that proof was admissible against it,
and will probably be shortly abolished®, though it would
scem reasonable that less proof of constraint might be
accepted as to the actions of a woman in lier hushand’s
presence than in other cases, I

Forbearances and omissions, I have now bricfly con-
sidered the eascs where a person has done something, but
yet the act, with the more immediate consequences included
under the usual meaning of that term, either is @nzoluntary
or 1s reasonably treated as suck, and the agent is therefore
exempt from liability for what is virtually not his doing.
I shall further have to treat; on the external side, of the less
mmediate consequences of a man’s voluntary act; on the
wdernal side, of mental condition preceding such an act, and
lying behind the volition which causes it.

1t will be pecessary, however, first to give a little con-
sideration to the immediate circumstances of a non-act; the
case, that is, where ¢riminal consequences are imputable to a
person because he has nof done something. In this case, his
conduct must have becen cither a forbearance or an omission.
The frequent confusion of the two is justly censured by
Austin®, and the distinetion which he has drawn between
them is of considerable practical importanee in criminal
responsibility. A man, unacquainted with driving, takes in
hand a team which he is assurcd is perfectly quiet: the
horses bolt and kill a foot passenger. A nurse wilfully
abstains from administering the stimulant ordered by the

# Bec Russell, 1, p. 140, note 0. Blackstone's distinetion (Comm. 4.2, pp.
28, 29} of mals in se and mala prokibita is not satisfactory here (or anywhere
elae). .

8 See Hale, 1 P, C. 516.

8 Compare Stephen, Digest, Art. 30, with Code, § 23.

% Austin, Lect, 14, p. 377.
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doctor as of vital consequence to the patient; and the
patient dies. The first case will scarcely amount to man-
slanghter, the second is very like murder.

The subject of omigsion, properly so called, has been very
much overlooked by our old ecommon-law writers, who have
consequently been driven to such legal hypotheses as malice
aguinst all mankind®™. Forbearance would in general be
indicated, with a neaver approach to truth, by such quasi-
active words as wilfully abstaining, &c. But, even down to
modern times, a clear distinction between the two is not easy
to draw, because of a double use of the word omission, arising
doubtless from the attractive antithesis between omission and
commission. Hence, omisston has been extonded to all non-
doing, so as to include forbearance, or infentional non-doing,
as well as omission proper, or unintentional non-doing™; and
to require division into malicious and negligent®. In the
criminal code now under consideration omission clearly
includes tntentional conduct, which is specially called wilful
omission®™,

It is probable, then, that this double and ambiguous use
of the word omission will hold its own in English legal
phraseology, partly because it is, as we see, pretty firmly
established there, and partly on account of a special meaning
popularly given to forbearance, which somewhat incapacitates
that term for substitution in place of wilful omission. By
Jorbearance is often meant, as Austin remarks™, the inten-
tional non-doing of an act which we are bound not to do or
justified in not doing. While, as he himself uses the word,

® ¢.g. Blackstone, Comm. 4. 14, p. 192,

80 Austin, Lect. 20, 439, 9 Markby, § 219, p. 107.

® Code, §172. *Act or omission,” § 194, *wilful omission or negleet,”
Bee Stephen, Digest, Art. 212, Negleet is also used of intentional conduct in
Code, g5 185, 6.

¥ Austin, Lect, 20, p. 433,

i
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it is not restricted to lawful forbearances, but applies to any
act whatever. I must here follow Austin, in the teeth of
established usage™, as to the meanings given to these two
words, on account of their great elearness and convenience,

Forbearance and omission are, then, both, as regards exter-
nals, the not doing something which a person could have done.
The difforence lies entirely in his state of mind, and is very
well drawn by Austin. The only obscurity in his account of
the matter seems to arise from the iutroduction of his un-
lucky particular volitions. Omission is the simpler case, and
the simplest case of omission is, where a man does not do an
act because he never thinks about it® and of eourse never
wills to do it. “The will,” to use that popular abstraction,
is perfectly dormant: there is no volition whatever.

A less simple but more common form of amission is where
something s done—there is an action—but, in the manner
of doing it, the taking of certain precautions is omitted, from
the same state of mind as leads to omission of an act alto-
gether.

Tt was stated above that forbearance and omission are
both the not doing something which a person could have
done. 'This presumption of the faculty of volition, the power
of willing and doing, is essential. To use, as an illustration,
Austin’s favourite word advert; there can be no inadvertence
unless there is a mind (with the necessary knowledge), to
advert; and so, a blind, or illiterate, person cannot emat to
read a royal proclamation.

Omission is often used only for culpable omissions; when
we unintentionally do not do something which we are bound
to do®. There is no great objection to this narrowed meaning
in the present subject, because these are the cumissions with
which we have mainly to deal in criminal law. Still, I sup-

84 Austin, Lect. 20, p. 435, 9 «pdverts to ik’ ib. 438. LTS
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pose the word per se should mean the unintentional non-
doing of anything.
‘ Forbearance, on the other hand, is a not doing “ with an
intention of uot doing™,” where infention is obviougly used by
A}lstin rather in the ordinary meaning of purpose than in
his peculiar meaning which will be considered hereafter. At
prescat, I am confining myself to the immediate circum-
stc?nces of not doing and, as much as possible, to the state of
mind relating merely to the non-act. For which reason I
prefer another definition given by Austin of forbearan::e
where he says it is “the not doing some given external act’
and the not doing it in consequence of a determination of th(;
will™.” The difference between omission and forbearance lies
in that exercise of wvolition, which enters into the latter, and
about which Austin involves himself in what certainly a;’)pear
very unnecessary difficulties. He sees and admits that there
15 an “act of the will” in forbearance: but, he says, the
forbearanco dtself is not willed, because we cannot, will
nothing, the absence or negation of an act®. Hec has there-
fore to assume that, in forbearance, as we do will something,
we will an act other than the act forborne, and excluding it.“",
And, in the end, he is obliged to admit that a present for.
bearance is not necessarily preceded or accompanied by a
present volition to do another act: but may be preceded or
accompanied by mere inaction™,

The views of Hobbes and Locke are, I think, much
clearer. Hobbes connects Deliberation directly with the doing
or omitting the thing propounded, and the will (i.e. the act

of willit;g)I directly with the action or the omission thereof!®, -
By omission he here obviously means what I have called,

%7 Austin, Lect. 20, p. 439 % 4§
A + X . id. Leet. 14, p, 877.
# id. Lects. 19, 20, pp, 437, 8, 100 4%, 'P

0 4d. Lect. 21, p. 452. Seo also note 76 to
. P . e 488,
12 Leviathan, 1, ch. 6, p, 28, e
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fullowing Austin, forbearance: but.the point to be remarked
is that he places action and forbearance on the same footing,
and feels no necessity for interposing a fertiwm quid, which is
to be willed, inconsistent with the thing forborne. “To avoid
multiplying of words,” says Locke', “I would, under the word
action, comprehend the forbearance too of any action pro-
posed : sitting still, or holding one’s peace, when walking or
speaking arc proposed, though mere forbearance, requiring as
much the determination of the will, and being as often
weighty in their consequences as the contrary actious, may...
well pass for actions too.” Common experience, in fact,
shiews that in forbearance we do not will an act cxclusive of
the act forborne, but will to stay just as we arc: the ordinary
popular expressions in such cases point not so much to the
notion of positive inconsistent action, as o the restraint of
ourselves from action at all™,

One thing is certain in forbearance, that, whether its
modus operands be & remaining at rest or an act excluding
the act forborne, it is an exercise of wvolition, and therefore
will in gencral involve a greater liability for consequences
than omission, where the volition is dormant. On the one
hand, however, exercise of volition cannot be so reasonably
presumed in the case of non-act as in the case of act. If a
man does something, we primd facte assume that he willed
to do it. If he does not do something, we do not assume
either that he willed not to do-it or that he never thought
about it, without going into his probable desires or inten-
tions—his condition of mind, with reference to more remote
consequences. On the other hand, even in the case of a
clearly proved forbearance, although this is in all mental
conditions cxactly on a level with action, and may be preceded

13 Eespy 2. 21, § 28.
14 g nouyds—siste—stop ! all properly iransitive verbs, but expressing

" action merely upon one’s sclf,
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by the strongest wish, and even purpose, so far as the for-

bearance is concerned, of consequences which would be crimi-
nal when resulting from a positive act: yet, if the train of
events which ends in these consequences is not due in any
point to the person, who is merely a complacent spectator, he
does not appear to be, in actual legal systems, ertminally
liable, whatever moral abhorrence his conduct would natu-
rally excite; unless the act from which he forbore was one
which he was under a legal obligation to perform*®, There is,
however, little doubt that any such cases which beeame
frequent, and so, capable of being dealt with generically,

wonld lead to the speedy imposition of legal obligations to
meet the emergency™. _ '

105 Bee the very strong illnstration, I presams hypothetieal, in Stephen’s

Digest, p. 153, and the statement in the tex {Art. 212). It is not a erime to
cause death or bodily injary, even intentionally, by any omission, other than
thoge referred to in the last article.”

1 Of. the rules and cases in Btephen's Digest, ch. 22, snd compare Part
xv. of the Code, and below cnd of ch, 1z.

CHAPTER 1IV.

ESSENTIALS OF CRIMINAL LIABILITY, CONTINUED.

Gffender’s knowledge as to the probable consequences of his
conduct.

VoriTioN, including not merely the exercise but the power
or capacity of will, has been sufficiently considercd as con-
nected with the offender’s conduct, whether act, forbear-
ance or omission, and the more immediate consequences
which are gencrally coupled with that conduet under the
word act, :

I proceed now to the rcmoter mental condition which
causes or further characterizes the conduct, and so ren-
ders the offender criminally liable for that conduct’s results,
At first sight such condition would appear to consist simyply
of destre, positive or negative—Hobbes’ “ Appetites and Aver-
sions, Hopes and Fears.”” But it iz cbvious on a little
thought that a more important essential, to which desire
may or may not be superadded, is espectafion, or rather
the grounds of expectation. And here the use of the term
Enowledge, in the latter part of Chapter I and the heading
of this Chapter, must be explained.

Expectation, when very strong and well founded, is often
styled Knowledge —or, 2 converss, what is often styled
knowledge, as to the future, is really only a strong expecta-
tion, Thus Austin himself speaks of knownng that a thing
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will happen®. This expression is, strictly and literally
taken, incorrect: we can only Zrow what is happening or
has happened; as to future consequeunces, our so-called
knowledge is merely a strong expectation, which may
amount to what we call moral certainty but is not certain
in fact.

If, however, we change the phrase to, knowledge that so
and so ¢ likely to happen, the word &now has now a strictly
proper meaning, though its object, in that meaning, is not
very clearly expressed. As applied to our own conduct, the
exprossion knowledge that such o result is Likely, obviously
means, our knowledge that similar results have followed,
and do erdinarily follow from similar conduct. As applied
to the conduct of others:—When I say to a fellow, who has
thrown or fired a detonating ball so as to fall into a powder
magazine—You knew @t would blow up—I mean, I assume
that you knew, either through your own experience or
through the experience and information of others, what
have been the results, what are the ordinary results, of such
dealings with powder and detonating balls, I may make
a wrong assumption, {or presumption as it is called when
the courts make it,} but that is what I mean; and this
1s correctly called knowledge. Such knowledge might of
course be proved by entering into the previous life of the
individual; but common sense shews that such an enquiry
would be in general not only troublesome but trivial and
unnecessary. The mere fact that such speeches or impu-
tations, ns T have instanced, are made every day, in the

practice both of courts and ordinary life, points to the
existence of some general experience, common to those -

amongst whom & person lives, and an assumption that, as
8o hving, he has that experience for a guide to the pro-
bable results of his conduct,

! Austin, Notes on Criminal Law, p. 1003,
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A special standard of experience exists, and may be rea-
gonably assumed in individual cascs, amongst professional
men. An engineer for instance, would be presumed to
know the results of eertain conduct with reference to an
engine—a gasman with reference to gas—a man wheo
fook any post or occupation with reference to the duties
of that post—better than an ordinary person® This special
presumption is an important point, but it =cems to me to
come under the same general principle as the former.

Broadly stated, the presumption is this—a man is taken
to know, as to the probable consequences of hiz conduet,
what most people in his position would know. In law, this
is a presumptio jurds, hut not also de jure, for special cir-
cumstances of ignorance may be shewn, to rebut it, in the
case of individuals; and, in the case of some clusses of per-
sons, there is a counter presumption.

The next essential, then, of eriminal liability, besides
those already considered, is the agent’s knowledge, that is, his
expectation or capacity of expectation, of the consequences
of his conduct: “the party expects the consequences in-
consistent with the objects of his duty,” {more shortly the
criminal consequences)—* or he might expect such conse-
quences if he adverted or attended as he ought®” His gualt
or fiakility will materially vary in degree—the results pro-
duced being the same—as his state of mind turns out to
have been actual expectation, or the mere capability of it,
ond as his acinal conduct was more or less likely to cause
the results which it did cause, and therefore to snggest to
Lim the expectation of them, But the capacity for such
expectation must be there, or the party is, except in one
anomalous case, noticed below, not liable at all.

The experience, knowledge, or capacity of expectation,
of which T am now speaking, is, as 1 have said, presumed,

2 Markly, p. 108, §3 220, 221, 3 Austin, Lect. 25, p. 484,
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and reasonably presumed by law. The exemptions, therefore,
or cases of mon-liability, under this particular head, will be
either where there is a counter presumption (the case of
wifants), or where it is proved tbat the offender could not
foresce the consequence of his conduet, It is sometimes
said that such a person ‘does not know what he is doing,’
but this phrase is best confined to the more immediate con-
sequences of bodily movement,

This want of knowledge has been, in our cases,
often rather confusedly combined with want of know-
ledge of tlie wrongness or punishability of the aet and
its consequences taken together; e.g. the question is put
“whether the prisoner was labouring under that species
of insanity which satisfies the jury that he was quite un-
aware of the nufure, character and consequences of the act
he was cowmitting—in other words was really unconscious,
at the time he was committing the act, that @ was a crime””
The Solicitor-General speaks, in Lord Ferrers' case, of suf-
ficient faculty “to distinguish the nature of actions, to diss
cern the difference between moral good and evil®” The
prisoner’s being “insensible of the nature of the act he was
about to commit” and “disabled from discerning that he
was doing a wrong act,” are apparently, from their con-
nexion with the same phrase about dllusion, spoken of as
the same thing”. There is a like want of clearness, in the
language of English practice, with regard to infants under
14 and over 7 years of age. Here, in felonies, it is left to
the jury to say whether, at the time of committing the

offence, the person had guilty knowledge thut he wus doing

4 Austin, Leet. 28, p. 506, “did not and could not.” If ihe secoud nega-

tive has to be proved, the firat is clearly unnecessary.
& Oxford's case, 9 Carrington and Yayne, 547,
& Howell's Btate Trials, 19, 947.
7 Bowler's case, Collinson on Lunacy, p. 673 {addendum).
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wrong®. It may be that a knowledge of the act’s probable
consequences does mob enter into the question just quoted,
but is presumed-—a strong argument that such is a forteors
the general presumption in the case of udults. {The casc
of infants is taken all together hercafter.)

Foresight of consequences, however, as a separate thing,
is clearly alluded to by the judges in answers 2 and 3 to
the questions put on the celebrated case of MeNaghten.
Mo establish a defence, it must be proved that at the time
of committing the act the accused was labouring under such
a defeet of reason from disease of the mind as not to know
the nature and quelity of the act he was doing—or—Iif he
did know it, that he did not kunow be was doing what was
wrong”.

On the whole, it is clear that, in DEnglish law, and in
reason, all persons but very young children are presvmed
to have known the probuble consequence of their conduct,
(besides those more immediate conscquences wlich are
generally regarded as part of an act itself,) and arc held
criminally in some degree responsible for such consequences,
unless it can be proved that they are incapable of such
knowledge.

There arc threc cases of such proof which practically
occur. The first is that of incapacity from general defect
of understanding or mental derangement. The sccond
is the curious and difficult case of partial insanity and de-
lusion, which often complicates the question of the present
chapter with that raised in the preceding and in the follow-
ing one. The third is pure accident. _

The first case does not call for much remark. It 1s
described, in language more strong than coherent, by a judge
in an early case. To be acquitted, on a charge for a great

8 R, v, Owen, 4 Carrington. and Tayne, 236
2 10 Clark and Finnelly, p. 2i0.
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offence {malicious shooting at a person), a man must be
totally deprived of his understanding and memory and nof
know what he ds doing, any more than an infant or brute
or a wild beast®. Without pressing the curious classification
of creatures contained in the last words, we may say that
“understanding and memory’ indicate expericnce and fore-
sight of consequences. A proved general incapacity to foresee
the consequences of the offender’s conduct would doubtless
be now held sufficient to constitute this exemption™,

The difficulty of partial inganity is pointed out, but
certainly not solved, by Hale™. In later times, ignorance
of the nature and consequences of one’s conduct has been
here much confused with ignorance that the conduct was
wrong. Against this, Erskine’s famous argument in Had-
field’s case shews clearly that where the agent was under
an entire delusion as to his act and its consequences, no jury
could possibly convict him of murder, merely because he
knew that he was acting wrong or contrary to law®. The
case put by Erskine is hypothetical, but one cannot help
feeling that a true principle is laid down in the question
submitted by a test-writer of great eminence—whether the
agent committed the act under the influence of any insane
delusion, disguising from him its murderous character™.

It is difficult to lay down a general rule for these cases.
“That the delusion must, for the purpose of the trial be

10 Armold’s eage, 16 Howell's State Trials, 765, per Tracey, J.

1\ The act and its consequences are generally coupled together in our
jaw. No get is a crime if the person who does it is at the time when it is
&one prevented [either by defective mental power or] by any disease affecting
his mind (1) from knewing the nature and quality of his aet, &e.”” Stephen,
Dig. Art. 27, 1. 15. ‘The part bracketed is doubtful.

i 1 P.C. p 80,

3 See Stephen, G. V. p. 92. Erskine's Speeches (Ridgeway) 4, pp. 188, 4.
Collinson on Lunacy, p. 430, owmits the details of Erskine's argument.

1+ Btephen's Blackstone, vi. 2, p. 28, note x {7th ed.}.
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taken to be true®™,” seems scarcely to supply a universal
solution, If the consequences anticipated by the agent
varied very slightly from the real ones, there would seem
no great injustice in holding him liable for the latter: if
very widely, the case approximates to that of purely acci-
dental consequences. .

The casc of purely accidental consequences differs from
that of accident as to the act itself, in the fact of the original
conduct being there snvoluntary and here voluntary. Black-
stone is therefore not correct in speaking of a © deficiency
of will” when the “want of foresight or intention” only
applies to the consequences”. He is also somewhat un-
satisfactory in his treatment of accidentul mischief which
follows from the performance of a luwful act, in which case
he first states that, as a general rule, the party stands
“ gxcused from all guilt™:” but afterwards, that where the
consequences amount to komicide (homicide per inforfundum),
“the word excusable imports some fault, some error or omis-
gion: so trivial that the law excuses it from the guilt of
felony, though, in strictness, it judges it deserving of some
little degree of punishment®™” Here, in fact, the law,
according to the same author, presumes a certain want of
caution, implying that the consequences might have been
foreseen, and therefore holds this a case rather for excuse
than exemption®.

Other authorities add the words “using proper caution
to prevent danger” to their statement of the case in point,
rendering it pure matter of accident, as to the consequences
which could not have been expected to result®. This very

15 Gtephen, G. V. p. 92, I am not, indeed, sure thai Sir James Stephen
means to lay it down as a general rule.

18 Comm. 4. 2, p. 26, ad finem. 7. 4.2, p.27.

18 id. 4. 14, p. 182, 12 {3, 186, ad finem.

% ] Bast P. C. c. 5, §8, p. 221, Foster, Disc, 2, p. 258.

4—2
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proper addition—the employment of diligence or precaution
—is indicated by Coke?, and is as old as Bracton™

Austin appears to exclude from the class of accidents all
mischief resulting from the act of a party® ‘I'his is too
general, unless we add the words *“ and which could have
been foreseen by him.” Whatever mischief results from
conduct which iz dangerous, or from which such mischief
might reasonably have been expected™, is not, of course,
pure accident,

There is an anomalous ecase, to which reference has
alrcady been made, wherc neither expectation nor a ground
for expectation of the actual consequences of conduct can
reasonably be presumed, and yet the party has been, by
English law, held liable for those consequences, This is
the ease in which the consequences result from an unlawful
act, but are purely aecidental : that is, the act is not done
with the purpese of causing them, and their occurrence is
not so probable that a person of ordinary prudence ought
under the circumstances to take reasonable precautions
against them**; where, in fact, there ig neither rashness,
heedlessness, nor negligence. The unlawful act in this case
may apparently, in English Iaw, be nothing more than a
private wrong®; but the principle has been most strongly

%l Tnatt. 2, cap. 9, p. 57, Yet he shall forfeit therefore all his goods or
chaitels to the intent that men should be wary so to direct their actions as

they tend not to the effusion of man'’s blood.

% Bracion, L, 3, ¢. 4, fol. 121, Casus...si Heitae rei operam dabat...et
adhibait diligentiam.

E Austin, Lect. 25, pp. 492, 8.

# e.g. dangerous and unlawful sports or the use of weapons of an im-
proper and deadly character in lawful eports. See Russell, 1, 819, 820.

# From Stephen, Digest, Art. 210. '

% §b. 11, “Acts constituting actionable wrongs.”” It must also be accord-
ing to Hale (2 P.C. 476} and Foster (Disc. 2, p. 259) in its original nature
wrong and mischievouns, not merely malum prokibitum (Blackstone, Comm, 4,
3, p. 27, note 6). But this distinctior is untenable (Stephen, Digeat, Aré.
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developed in the more serious cases called felonies. The
cxtremely harsh dictum of Coke”, according to which the
agent is to be held criminally liable to the fullest extent,
and in the highest degree, for death accidentally resulting
from an intentional act, unlawful but not neeessarily danger-
ous, has becn somewhat modified by the merciful interpreta-
tion of a later and more rational authority®, but appears, in
its very slightly medified form, to be still English law®™.
And it is laid down, in general, by Blackstone, that if a man
be doing anything unlawful, and a consequence ensues which
he did not foresce or intend, as the death of a man or the
Lke, his want of foresight shall be no excuse; for being
guilty of one offence in doing antecedently what is in itself
unlawful, he is criminally guilty of whatever consequence
may follow the first mishchaviour®,

In a minor degrec it is perhaps not unteasonable that the
accidental resylts of an unlawful act should he imputed to
the author of that act, though he neither did nor could
expect them. If, in a case wmentioned above, inevitable
ignorance as to an independent fact constituting his act un-
lawful did not excuse the agent ®, still more, it may be urged,

210, note 2, p. 131}. Ip his text, Blackstons extends this doetrine ts an
original deing of anyiling urlaoeful.

¥ If one shoot at any wild fowl upen a tree and the arrow kifleth any
resgonsble ereature afar off, without any evil intent in him, this is per infor-
tunium, for it was not nnlawful to shoot af the wild fowl: but if he had
shot at a coek or hen, or any tame fowl of anocther man’s, and the arrow by
mischanee had killed a man, this had been murder, for the act waz unlawial,
Coke, Inst. 3. 8, p. 56. The dictnm appears to bo hased on decided cases.

# Yoster, who (p. 358) requires that the intent must be fefonivs.

% Cockburn, L.C. J., in Barrett’s ease, Stephen, Dig. p. 146, note 4.
8ee also Russell, 1. 761, note (w). A more rational view is as old as East,
1P.C.p. 257,

# Blackstone, Comm, 4, cap. 2, p. 27. For the distinction of maluin pro-
Ribitum or malum in ke, 800 above, note 26,

8 Ch. 13 note 56.
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ought a man to do entrinsically unlawful acts at ks peril.
But for full legal liability, if the dictum be not yet law,
it is at least common sense and justice that “a man is not
answerable except for the natural or probable result of his
own act™,” '

The legal presumption as to the possession of ord'i-nary.

experience extends, it would seem, to the application of that
experience, with regard to the probable results of a man’s
own conduct, in cases of act or forbearance. A defence,
that is, would scarcely be admitted that the experience lay
dormant, where there had been a volition. As it has been
Jaid down, “a party who does an act wilfully, necessarily
intends that which must be the consequence of the act®;
where intend certainly includes expect, whether it includes
something more or not,

In the case of pure omission, i.e. when the party does not
merely negleet to take some precaution in connexion with
some positive conduct, but, instead of doing what he should
do, never thinks of it and does nothing at all, the last-men-
tioned presumption evidently does mot hold. He neither
actnally knows, nor is held to know, such a result of his con-
duct to be likely: he is only presumed to have had the
experience which would emable him to know it; and he is
punishable for the non-application of that experience, which
will be noticed Lereafter as “negligence.”

# Bramwell, B., in Rog. v. Horsey. 3 Foster and Finlason, 287. Ii is
not certain, however, that the learned baron's dictum does not rather bear
on remoteness of cansality, from the intervention of another cuuse, than on
the intrinsic naturalness and probability of the result. See tho editors’ notes.

# Farrington’s case, Bussell and Ryan, 209. Tha words which follow
are applicable cnly to the particular case; they do not appear to limit the
general maxim,

CHAPTER V.
ESSENTIALS OF CRIMINAL LIABILITY, CONTINUED.

Offender’s knowledge that his conduct was wrong,

It is laid down by Blackstone that “a mistake in point of
law which every person of discretion not only may, but is
bound and presumed to know, is in criminal cases no sort of
defence. Ignorantio juris qued quisque lenetur scire neminem
excusat is as well the maxim of our own law as it was of the
Roman',” About the Roman law ou this subject 1 wish to
make a few prefatory remarks, becaunse the references to it
by both Blackstone and Austin are very unsatisfactory. The
quotation of Blackstone is stated to be Digest 22. 6.9. Itis
really a compound” of the passage referred to {a dictum of
Paulus) with another proceeding from the pen of Neratius
Priseus, Trajan's favourite councillor, and at one time, per-
haps, intended successor®. The singular weakness of the
reason—that law both can and ought to be finite, whereas
the interpretation of fuct may deceive even the most skiiful—
is pointed out by Austin®, He might have added, too, how

1 Comm. 4, 2, p. 27.

2 Probably made by the suthor, whom Blackstone cites, Plowden, 343.

3 DHg. 22 6. 9. pr. Paulus Hbro singulari de juris et facti ignorantia.
Regula est juris quidem ignorantiam cnique nocere, facti vero ignorantiam
non nocere. Ddg, 22, 6. 2, Neratius. In omni parte error in jure non
eodem. loco quo facti ignorantia haberi debet, cum jue finifum et possit esse
et debeat, facti interpretatio plerumque eiiam prudentissimos fallat.

4 Austin, Lect, 25, p. 497,
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completely the last words really apply to law, especially to
judiciary or case-law, on which I shall shortly bave to quote
his own words,

To return, however, to the Roman authorities: Paulus, in

the passage above referred to (from his work de juris et facti

ignorantie), after stating the general rule, jurds ignorantiam
cuigue novere factt wvero tgnorantiam mon nocere, proceeds
to say that, to minors of 23, jus ignorare permissum est,
quod et in feminis in quibusdam causis propter sexus infir-
mitatem dicifur—instancing the case of a civil act in
law., He quotes afterwards, with evident suspicion, a dictum
of Labeo. Sed juris ignorantiam non prodesse Labeo itu
acoiplendum  existimat s1 jurisconsulls copiam haberet vel
sua prudentia instructus sit; ut, cui fucile sit scire er detri-
mento sit juris ignorantic (Mommsen supposes a converse
clause to have fallen out here:—cwt non facile sit scire ei
detrimento non sit): quod raro sccipiendum est®. These are
the passages which arc very inadequately quoted by Austin
in his 25th lecture®. The title in the Codex, De juris et
Sacti ignorantie, adds nothing but the permission enjoyed by
a soldier to amend his pleadings in a civil case, propter simpli-
cttatem armatae nalitiae’. In almost all cases treated under
this head, the dicta appear to refer to civil, not eriminal, law:
nor can 1 find any clear distinction as to jus gentium and
naturalis ratio®. A few other passages relating specially to
infunts will be noticed at the end of this chapter.

We may now leave the Roman law of Justinian on this
subject, and consider certain maxims taken from it, with
more or less garbling and more or less disregard of context, by
our own older lawyers or judges, and made by them into

5 Dig. 22. 6. 9. 3.
7 Codex, 1. 18, §,

8 pp. 497, 500, 501,

88. 2.

8 Laid down by Austin, p, 501. The strongest instance is in Dig, 48. §,
&
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English common law. Serjeant Manwood is, I belicve, our
first court authority, speaking as advocate, not judge, in a
civil case under Elizabeth®. It is to be presumed that no
subject of this realm is misconversant of the law whereby he
is governed. Ignorance of the law excuseth none™.” This
dictum, adopted by Hale and applied by him to criminal
cases”, is no doubt the original of Blackstone’s ‘bound and
presumed to know;’ the ‘not only may™® being probably due
to Neratius. However, Blackstone's support of the rule
comes to this:—a man may not allege ignorance of the law
beeause he is juris et de jure presumed to know it. He 1s so
presumed because he is bound to know it. Such circular
reasoning™ need scarcely detain us, por is it much more
worth the while to consider Blackstone’s theory, about the
enactment of our own statutes, that “every man in England is,
in judgement of the law, party to the making of an act of
parliament, being present thercat by his representatives™” so
that promulgation is not needed, Assuming cvery person in
Fngland to be represented—assuming the copies of acts of
parliament “printed at the King's press for the information of
the whole land®” to be a sufficient reminder to those persons
of what they, not to say their ancestors, have enacted, through
their representatives—we still have remaining the vast mass
of case-law, which must cecur in some form or other through
all modern systems. Nor does the English theory, of judges
merely declaring or interpreting what was law before, help

¢ Plowden, 342 s. (10 Eliz.).

10 i is really & quotation by Manwood from the *Doctor and Student.”

n1P.Cl42, 1 Above, note 3.

13 See Austin, Lect. 25, 498. Markby, p. 138, § 271

14 Bl Comm. 1.2, p. 185, In its original this is a ruling of Thorpe, c.JI.,
in 30 Edw. 3. Coke, 4 Insi. 1, p. 26.

15 {p. Proclamation by tha Sheriff in each eounty, or et least the writs
commanding such proclamation eontinued according to Cuke (ib) till the

reign of Hen, VII.
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us in the least: as the unlearned laity would have to inter-
pret or discover by their own intuttion that on which the
greatest professional authorities occasionally differ, and the
original publication of which 1s, as Blackstone himself admits,
only a supposition™,

Before leaving Blackstone's theory, as to the actual know- -

ledge of Statutes, I may mention that, where the ignorance
was of a law very recently enacted, so that the offender could
not have known of the act, notice of which could not have
reached him before the offence was committed, it was con-
sidered & case for pardon, but Lord Eldon held that such
offender was in strict law hound, althongh he could not then
know that the act had passed™!

The assumption that the English law or any large and
increasing body of laws ‘might be known’ by the laity, on
which ground Blackstone bases the non-admission of ignor-
ance as a legitimate excuse®, is an absurd one justly scouted
by Austin®, .

The rule, however, that ignorance of law shall not be
so admitted remains, and is justified by the latter author,
relying, in a very characteristic passage, entirely upon con-
siderations of necessity or convenience, and paying certainly
very little regard to what ordinary people call justice or
equity, I shall not reproduce this passage™, the reasoning
of which appears to me to be conclusively answered by
Markby™; but would call attention rather to others, in which
Austin admits that the presumption now under consideration

18 Int. § 2, 45. It (municipal Iaw) may be notified by universal tradition
and long practice which supposes ¢ previous publication and is the case of the
common law of England.

7 Russell and Ryan, Cr, Ce. 1. BI. 4. 2, 28, n. 1.

18 Blackstone, Int. § 2, p. 46. 9 Augtin, Lect. 25, 498,

* Austin, Leet. 25, pp. 408, 499. The only suflicient reason...inzoluble
and interminable,

N Markby, §§ 272, 3, pp. 138, 8.
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is really true in the majority of instances™ and might possi-
bly be made so in a vast majority® For the former fact I
will here quote his remark on the most unfavourable instance
—of case-law. “As to the bulk of the community they might
as well be subject to the mere arbitrium of the tribunals, as
to a system of law made by judicial decisions, A few of its
rules or principles are extremety simple and are also exempli-
fied practically in the ordinary course of affairs: such, for
example, are the rules which relate to certain erimes and to
contracts of frequent occurrence: and of these rules or prin-
ciples the bulk of the community have some notion. But—"
then he reverts to his first dictum, as to the more complex
portions of judiciary law™.

The remarks of the author whom I have eited, as justly
objecting to Austin’s reasoning on the rule “ignorance of
Law cxcuseth none” are, I think, confined to eriminal law;
on which he makes the enguiry—Will the defence of ignor-
ance of criminal Iaw be generally false or true, i.c. do people
in general Lnow the criminal luw, or not?  His answer is well
worth reading. If this means a “particular and accurate ac-
quaintance with the terms of the law,” of course such know-
ledge is possessed by scarcely any one. But if it means gener-
ally that such and such an act (the term here including the
eriminal consequences of an act or forbearance). will expose
him to some sort of criminal punishment, this knowledge ¢s
possessed by nearly every one above the age of infancy, as to
nearly every act for which he is liable to be criminally
punished®.

It would seem to follow that in doubtful matfers of con-
duct, such as the resistanee to a not very obvious right, or the
obedience to a proper authority giving improper orders, this
presumption of a general knowledge of criminal law must be

Austin, Lect. 26, p. 510. 2 id, Lect. 25, p. 499.
M Agstin, Lect. 39, pp. 674, &. = Markby, §§ 274, 5, pp. 139, 140.
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considerably qualified. The hardships which occasionally
oceur have apparently been met, in practice, by a somewhat
technical treatment™, for which a layman would prefer the
general qualification or exception here suggested.

A different and more difficult question arises, as to the
rule under consideration, where it has been held to be no
defence for a foreigner, that he did not know he was dotrg
wrong, the act not being criminal in his own country™, In
the case from which these words are quoted the act was one
which would have been morally reprobated in both conntries;
and, in a similar one, though the sct might not have been
looked on with moral reprobation in the foreigner’s own
country™ it was one of a violent and deadly character.

These somewhat doubtful cases may, of course, be practi-
cally settled by saying that a foreigner who comes to England
must obey the laws of the country and be content to place
himself in the same situation as native-born subjects®; but
they will at least serve to introduce a new and a very impor-
tant consideration as to the rationale of liability.

The presumption of knowledge of the law in criminal
cases, which seems, taken in a general sense, to be just, has

% Stephen, Digest, Arl. 83. The fact that an offender ia ignorant of the
law is in no case an excuse for his offence, but it may be relevant to the
-question whether an set which would be a, erime if accompanied by a certain
intention or other state of mind, and not otherwize, was in faet accompanied
by that intention or state of mind or not, Bee the illustration {2) and note.
In the very hard case of killing by a military enbordinate being adjudged
murder, which is alleged by Markby (§ 276, pp. 140, 141), Stephen (Dig. Art.
202, 1. 1}, appears to treat the decision as good law, but introduces a quali-
fication, as to knowledge of fact, into his digest of our case.law on this
subjeet,
% R. v. Esop, 7 Carrington and Payne, 446 (unnatural offence),
28 A fair duel. Barronet’s case, 1 Ellis and Blackburn, 4. See too 1. 1.
Dearsly, C. C. R. 58,
2 Qamypbell, C. I, in the last case. The judges all relied on this ground,
though cne did advert to the gravity of the offence.

sl
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been hitherto considered rather as an assumption of know-
ledge that certain conduct, or conduct leading to certain
results, is in some way legally punishable. It is, however, in
an important class of cases, usually put as a general know-
ledge that certain acts are wrong, which is evidently the view
taken by Hale and Blackstone, on the exemption of infants
and lunaties, when they speak of discernment of good und
enl®™ It is in this more extended view of the legal pre-
sumption in question that I come to comsider the third
essential to the offender’s criminal liability and his third
ground of exemption from 1t,

The first of these grounds wasg, it will be remembered, a
defect of volition, or power of wnll properly so called, because
the primd facte agent either did not know what he was doing
(in the strict sense of these words) or, could not help it. The
second, where the agent kad volition but could not foresee the
(less immediate) conscquences of his conduct. In this thdrd
and last case he has the wvolition, and can foresee the conse-
quences, but does nof know that his conduct, as leading to
these consequences, is punishable or wrong. In defence
of a moral distinction recognized in the latter alternative
term, (to which I admit the natural objection of lawyers), I
would first quote the unexceptionable testimony of Sir James
Stephen in his remarks upon the meaning of the legal term
malice. “It will be found in practice impossible to attach to
the words malice and malicious any other meaning than that,
which properly belengs to them, of wickedness and wicked™.”
Therefore “the presumption of malice is rebutted by proof that
the person who did the act could not know that it was wrong

or could not kelp doing 1t™.” The words could nut help doing

¥ Blackstone, Comm. 4. 2, p. 23. Hale, 1 P. C. 26,27. Also the very
able summary of Hale's views by the Solicitor-General in Lord Ferrers’ case
{13 Howell's State TFrials, M7, 8}.

A GV, 82, ® G V.
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it can only apply to the cases where volition fails; and have
nothing to do with the point at present under consideration,
But T shall devote the rest of this chapter to a consideration
of what is the effect of replacing the Knowledge of Law,
generally presumed, by that question, frequently put in the
most serious charges,—“did he know ¢t was wrong?”

I must premise that we are only speaking of charges
where the conduct is also, as a matter of fact, legally punish-
able: that which is merely wrong not coming under criminal
law, or law at all. Also, that, in this use of wrong, moral and
not necessarily legal wrong must be intended, or the substi-
tution of this question “did he know it was wreng?” for “did
he know it was punishable or wllegal #’ is unmeaning. The
sense, therefore, which Austin gives to wrong™, certainly so
far as it implies the command of a political superior, and
probably so far as it implies command at all, is misleading.
Wrong, in the judges' question above quoted, is a term of
moral disapprobation. What is the direct meaning, original
or developed, of the word and its cognates in other langnages,
I need not here consider, for etymologists and moralists will
both agree that such words at least connote, or carry together
with their direct meaning, the idea of general disapproval:
that, when a man knows his conduct to be wrong, he in
ninety-nine cases out of a hundred knows it to be disapproved
by those amongst whom le lives—by his nation or com-
munity, if not as a nation or community, yet as a number of
individuals®, Just as “the system of morality tacitly referred
to by the use of the word malice is that system or rather the
aggregate of those moral sentiments which, as a fact, are
generally entertained in the nation®.”

#® Anstin, Lect. 18, pp. 421, 2.

# And the hundredth will not be, except in the abnormal case considered .'

at the end of this chapter, very likely fo offend against criminal Iaw.
3 Stephen, G. V. B0,

s
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The case where an offender could neither know that his
conduct was wrong, nor that it was legally punishable, will
be obviously exempted from criminal liability under any
but the most irrationally tyranmical government. This is
possibly the case intended by the presumption juris ef de
jure, of want of mischievous discretion in infants under 7,
and is no doubt the actual mental condition of many per-
sons permanently or completely deranged, where a general
incapacity to estimate either the morality or the punish-
ability of their own conduct may be proved, very similar to
the general incapacity considered in the last chapter.

In the case of older persons, sane or ounly pariially
tnsane, the agent might know that his conduct was wrong
but not that it was legally punishable, or know that it was
legally punishablc but not that it was wrong, and our
present enquiry is—if one knowledge or capacity of know-
ledge be wanting, is the other sufficient to constitute a
crime ?

‘When people state a particular thing to be wicked, says
Sir James Stephen, they mean that it i3 in point of fact
blamed, and under certain circumstances is punished®, 1
question whether the very significant addition, in the words
here italicized, is so much an actual part of, as an almost
necessary inference from, the popular idea of wrongness.
But if a man has capacity to know that his conduct will
be generally disapproved of by the community amongst
whom he lives™, he has certainly sufficient reasonable
ground to put him on his enquiry whether the same con-
duct may not be regarded as illegal by the same community,
as a whole: and, further, whether it may not, being so re-
cognized, be the subject of penal or criminal prosecution.
That is, if a man knows that kis conduct is wrong, and it

*® (1, V.82 5 Bee sbove, p. 62,
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is tn fuct punishable, he 1s reasonably presumed to know,
that it is punishable also.

On this point the judges comsulted in consequence of
McNaghten's case answered®: “If the accused was con-
seious that the act was one which he ought not to do, and if
that act was at the same time contrary to the law of the
land, he is punishable——the usual course therefore has been
to leave the question to the jury, whether the accused had a
sufficient degree of reason to know that he was doing an act
that was wrong.” This is surely a reasonable rule and a
proper question. It is not that, as Markby appears to
object™, the capacity of distinguishing right and wrong is
set up as a general test of insanity. The point to be dis-
covered is neither such a general test, nor even the insanity
of the individual charged, but, whether that individual is
reasonably to be held responsible. I have here taken the
word wrong to have much the same general meaning as
Sir James Stephen gives to wicked, and to depend upon the
current morality of the time and place. To go farther, and
define wrong by reference to natural or divine law, seems for
legal purposes undesirable®,

What is here stated of an insane agent is @ fortiors true
of a eane one. In the case of nfunts the different grounds
of exemption are so much confused that I am obliged to put
what little I have to say on their behalf all together at the
cnd of this chapter,

The converse hypothesis to that already considered,
where a man may know his conduct to be illegal or punish-
able, but not know ¢t to be wrong, can scarcely apply to chil-

dren or weak-minded persons. 7T%his needs a strong conviction -
P g

that the conduct is right;

8 10 Clark and Finnelly, 200, % g 250, p. 129,
40 As Lord Lyndhurst does in R, v. Offord (5 Carringlon and Payne, 168],
“(ommitting en offence against the laws of God and nature,”

the conviction of a patriot, a -

Cdrd

L L
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fanatic or & madman. It may be that the standard of right
and wrong to which he refers his conduct ¢s the popular
or general one; it may be that he has a standard of his
own*, differing from the popular one, and due to what
he conceives to be a superior intuition or a supernatural
revelation.

The first case is & matter of policy rather than of juris-
prudence. The laws administercd by a government may be
entirely out of accord with the moral standard of the
governed: but no one could say that the government is
unreasonable or inconsistent in holding a man responsible
for acts which he commits as the result of ordinary human
motives, with a knowledge of the pemal character of such
acts, to counterbalance those motives.

Particular views as to morality, or what would generally
be styled a perversion of the moral sentiments, though by
some medico-legal writers dignified with the name of moral
insanity, yet, if unaccompanied by delusion, censtilute no
exemption from criminal Lability®.

In the case of delmsions, into which the supcmaturﬂd
enters, leading 2 man to believe that his conduct is right
though llegal, Sir James Stephen appears to hold generally
that such a person should not be punished®, So, in the
original case of McNaghten, it was relied upon by L. C. J.
Tindal, that “ the prisoner could not be sensible that he was
violating both the laws of God and man.” This ruling was
possibly one of the reasons why, the acquittal of McNaghten

1 Thig standard, as to wickedness, iy included by the words of Sir James
Stephen, where he represents **the preeise meaning of the proposition that
un act is wicked” to be  that it is condemned by some system of moralify
which the person using the word wicked affirms to be true.” (G.V. 9. } But,
a9 ke shews on the next page, it is only with the moral sentiments generally
entertained in a nation that law has to do.

# 8ee the exccllent remarks in Taylor, pp. 692, 3,

# G. V.91, 93, 04

C.

S
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being considered unsatisfactory, the questions were put to
the judges afterwards, which elicited what appears to me the
more reasonable view, although the supernatural element is
not so clearly introduced as it was in the trial of Hadfield,
to be next mentioned. “In the ease of partial delusions, not-
withstanding the accused did the act with a view, under
the influence of insane delusion, of redressing or revenging
some supposed grievance or injury, or of procuring some
public benefit, he is nevertheless punishable, according to
the nature of the erime committed, if he knew that at the
time of committing such crime he was acting contrary to law,
1.e. the law of the land*”

In Hadfield’s case, an obligation which he believed to
be supernatural was the motive which, not so much over-
powered the natural effect of knowledge that his conduct
was penal, as co-operated with that very knowledge to
produce the conduet®. In the child murder cited by Sir
James Stephen as a strong instance of ignorance that the
conduct was wrong, and in the incendiarism of Jonathan
Marten, a supposed immediate revelation from heaven was
the cause of the eriminal act®. Tn these, and similar cases,
the impulse of a supposed supernatural revelation, Tunning
counter to a knowledge of the illegality or punishability of
the agent’s conduct, might be not unreasonably, as in certain
eases of overpowered volition¥, treated as irresistible. Where
the supposed supernatural clement is wanting, the reason for

# M‘Naghten's case, 10 Clark and Finnelly, 202, 209.

# Btephen, G.V. 94, This seemsa to me the resalt of Sir James Stephen's
remmks on the case. As it appears in Bussell {r. p, 120) and Coilingon’s
Law of Lunatics (pp. 484--8), T searcely see the connesion between the sup-
posed supernatural sppearsuces and the cvime, Hadfiold’s eondition, indeed,

seems rather to have beon one of genersl mania, at eertain periods, than
particular delusion,

# 5. 91, and Taylor, P, and P. g, 572.
47 Above, ¢h, I, On irresistible iwpulse, see Taylor 753, 4 and 764,

i

‘] |
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exemption is not so clear. A man who murders a child in
the hope of being confined in a place where there are wind-
mills®, ought to be hanged if any person of impaired intellect
is ever hanged at all. Here I may refer to the very strong
considerations urged in the third chapier of Sir James
Stephen’s General View®”. They are directed against the
indiscriminate exemption of madmen for any crime what-
ever: still, they are not unsuitable to the case of a madman
who knows an action to be criminal but thinks it to be right,
except, as I have said, when the impulse to the action may
be fairly called irresistible. “The great object of the cri-
rminal law is to induce people to control their impulses, and
there is no reason why, if they can, they should not control
insane impulses as well as sane ones™” A4 fortiort do such
considerations apply to cases where there is ne conviction of
rightness or supernatural obligation, but merely the apparent
ahsence of ordinary motives.

Of the greatest importance, too, is the cantion given by
the same author™, that madness or sanity is, for legal pur-
poses, a quality, not of the mind or bedy, 'to- be classed in
certain genera by physicians; but of the individual's conduct,
to be settled by lawyers, according to the presence or absence
of the essentials of criminal liability.

Criminal liability of infants.  Will, understanding,
moral discernment, and a wicked or mischievous disposition
are so inextricably confused in Blackstone’s account of the
criminal liability of young persons™, that one must agree on
the whole with Austin’s sweeping censures. On one point,
perhaps, Blackstone is right in asserting, and Austin wrong

# Qtephen, G. V. 94. Taylor, P.and P. 2,574, The case ia not repeated
in the last edition of the Manual.

# G, V. p. 86, 50 ib, 95,

L Compatre G- V. p. 87 and Digest Appendix, note 1, pp. 331, 2.

o2 Bl Comm. 4. 2, 22—24 _

3—2
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in denying, that there may be an absence of wdll in very
voung children®™ The presumption juris ef de jure against
lability forcapital crimes® under seven, was a rough and ready
method adopted when a great number of crimes were capital,
which are net so now, doubtless from a natural reluctance
to inflict the sentence®. '

Between the ages of soven and fourteen English law pre-
sumes infants dolz incapaces™, this however being only a pre-
sumptio juris, rebuttable by proof that the infant bad a
power of discernment between good and eml. These words
appear to indicate knowledge that the conduct was wrong.
In two instances, however, mentioned by Llale, of malice or
doli capacitas, in young children, the subsequent acts of
the acoused rather shewed that they knew their conduct to
be punishable™.

According to Sir James Stephen's digest of the present
English law, no act done by any person over seven and under
fourteen years of age is a crime, unless it beshewnaffirmatively
that such person has sugficient capacity to know that the act was
wrong®™.  Whether he contemplates a difference between
knowledge that an act is morally wrong, and sllegal, here, is
not clear: he does so in the case of insanity direcily follow-

ing®. The code combines “sufficient intelligence to know

5% Anstin, Lect. 26, p. 511.

5 1 Hale, P. C, 26, 27. Dlackstone, Comm, 4. 2, p. 23. “ No act,” ac-
cording to Stephen (Digest, Art. 25) * done by any person under geven years
of age is a erime, The Code (§20) enacts that no one whose age does nok
exceed seven years shall be convicted of any affence.

8 On which account Stephen seems to think the presmmption now un.
necessury, G. V., B6. :

% Hale, 1 P. C, 25—27. Blackstone, Comm. 4. 2, pp. 25, 24.

% The cases are No. 30 of 12 Edw. ITI. {Liber assisarum) and No. 4 Hil.
8 Hen. VIL {Reports des Cases). There iz clepr indication of the same
knowledge in the case of Willinm York, Foster (Report), pp. 70—72

58 Stephen, Digest, Art. 26,

53 ib, Art. 27, note 5.

J

f
] _ 8 Theophilus, 3. 19. 0.
=2
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the nature and consequence of conduct and fo appreciafe that
i was wrong®.” And, as a matter of convenience, the two
kinds of knowledge will probably continue to be taken foge-
ther, in the case of infants. '

This chapter may be concluded with a few notes upon
Boman law on the subject of the exemption of young per-
sons from criminal lisbility,

In Roman law the literal meaning of infuns continually
recurs, and somewhat obscures the legal definition of infancy
as a period of life. Inability fo speak was of course im-
portant to the stipulation, which must be oral®™. Want
of infelligence, as to civil acts in law, is the ground on which
both the ¢nfans and snfantd prowimus are put on much the
same level with the madman by Gaius®. And the acquisi-
tion of speech is distinctly disregarded by Arcadius and
Honortus, who fix, for one civil purpose, the termination
of infancy at seven®. Thisappears almoest as a general defini-
tion a little later®, though Theophilus in his Commentary on
Jusiinian’s Institutes, while mentioning seven or eight as the
time when a child begins to speak, plainly makes the entry
upon the age known as mext to infancy depend upon the
latter fact®. Blackstone’s general statement that children
under ten and a half were at Roman law not punishable for
any crime® has no support in the passage quoted by him

& Code, § 21.

61 Tljian, Digest, 45. 1. 1. pr. Btipulatio non potest confici nisi utroque
loguente: ef ideo neque mutus neque surdus negue infanas stipulalionem con-
trahere pogsunt.

% (3a, 3, 106. Furiosus nullum negotinm gerere potest quia mom in-
telligit quid agat {cf- Just. Instt, 3. 19. 9, 10}, Ga. 3. 109. Iufuns et infanti
proximus non multem & forioso differt quia nullum intellectum habent,

& Codex Theodosianus 8. 18, 8,

% In a constitution of Theodosius (2) and Valentinlan a.n. 426, Infanti
id est minori septem annis, Codex (Justiniani), 6. 30. 18 pr.

% Blackstone, Comm, 4, 2, p. 22.
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from the Institutes”, a work confined almost exclusively to
civil matters. The other references given by him, to the
Digest, bear upon the civil liability for delict® and the
criminal liability in general® of a person not arrived at
puberty, if he is culpe or doli capex or has rei inlellectus.
The cases apparently make out a presumptio juris of general
incapacity to commit wrong, public or private, under pu-
berty ; rebuttable by evidence of cupacity, at any rate in
the age called next to puberty, the limits of which are
not very clearly settled. Puberty itself was fixed by Justi-
nian at completion of the 14th year for males and the 12th
for females™.

© The passage quoted ag Inst. 3. 20. 10 is now numbered 8, 19. 10,

8 Dig. 50, 17, 111 pr, Pupillum gni proximus pobertaii sit capacem
esse ot furandi et injuriae faciendae. Dig. 47. 2. 23, Impuberem furtam
facere posse ei jam doli ecapax sit Julianus.,.seripsit. Iiem poase cum im-
pubere damni injuriae agi...in infaptes id non cadere. Bee too Paul. Bent.
5. 4.2,

© Dig. 29, 5. 14, Ejus aetalis, quamquam nondum puberis, nt rei in-
tellecium capere possent, his non magis in ¢acde domini quam in ulla alis
causn parcl oportere,

7¢ Just, Instt, 1, 22, pr.

CHAPTER VI,

DEGREES- OF CRIMINAL LIABILITY.

A, Major Criminality.
Intention,

THE list of the essentials of criminal liability is now con-
cluded. They fall, as has been scen, into two groups. First;
an event, which is ‘criminal’ if a consequence of human con-
duct, and a connexrion, not too remote, of that event with the
conduct of some person—henceforth ecalled the offender.
These are respectively matters of particular municipal law,
and evidence, Second; certain mental conditions or capaci-
ties of the offender, namely—wolition, knowledge of the con-
sequences of his conduct, and knowledge that his conduct was
wrong. These last are rccognized as essential to criminal
Hability, with more or less distinctness, in all civilized systems
of justice. They are generally matters of legal presumption,
to be rebutted by evidence, either that the offender belongs
to a class in whose behalf a counter-presumption holds, or
that one or more of the essentials is wanting in his particular
case. If all the essentials arc present, the offender must be
in some degree criminally liable. The degree is often indi-
cated by different names for the crime, where the resulting
consequence which gave rise to the whole procedure is the
same, And, not only here, but where there is one simple

“degree of criminality attached to a particular class of criminal
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consequences, the crime has, in all scrious eases, acquired a
specific legal definition, the puints of which must be substan-
tively proved. These points often combine, with some “of
the essentials above described, other facis of the offender’s
eonsciousness. In other words the corpus delicti, or total of
his offence?, in most cases includes some matter of motive
or infention not hitherto noticed®.

Motives. I do not know that the term mofive is very
largely used in practical law: but as it is often used i
treatises of jurisprudence and that sometimes in a lax and
sometimes in a strict signification, I may here quote some
useful dicta from the best authoritics known to me on the
subject.

Strictly, according to Austin® a motive is a desire causing
and preceding a ‘volition’'—it is a wish for somie object no$
to be attained like an act proper (i.e. bodily movement) by
the mere wishing for it (a ‘volition’) but by means, uuter alia,
of volitions, There may obviously be motives of motives—
the desire for a certain end will lead to the desire for the
meang to that end, and the latter to a volition®, In this case
the desire for the wltimute end will generally be what is
understood as the motive par ewxcelience; though perhaps
this is more strictly true of the ultimate end jfor the time
being®.

The above is the strict and proper sense of molive®: it is
however often used emproperly for the end or object desired’,

1 See Austin, Lect, ¥, pp. 479, 80, for this phrase.

? Yror specific {utention sco the end of this chapier.

% Austin, Leet, 18, 19, pp. 423, 432, 1 ib,

5 Markby, p. 101, § 207,

6 Of. the words of Bramwell, B, in L. v, Haynes, 1 Foster and Fin-
1ason, GE6. .

¥ How easily and natorally the term motive is transferred from s dosire
to the olject of that desire, or even to the object of an nversion, may be seen
from Austin’s own expression * the sanction” {contingeni evil} ‘-cannot
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in which case it generally means the ultimate end for the
time being,

Intention. Passing, however, now from the ferm motive
to the thing, I proceed to consider the desires or other mental
condition, besides mere capacity, of a person to whom certain
criminal consequenccs are in some degree imputable.

First, these consequences may have been distinctly desired
by him, either as end or means. This case excludes the idea
of omission, or not doing a thing because we never think
about it. It obviously includes the expectation of the conse-
quences of our conduct, or the knowledge that such conse-
quences are likely to result from such conduct—and some-
thing more. If we wish for a result, and we act so as to
produce that result, we set ourselves to produce that result
by our conduct. And this I cannot but believe to be the
original meaning of Intentio :—the setting (literally aiming)
of oneself and oné's powers to bring about a certain result”.

The meaning of intention in French®, from which lan-
guage I suppose we received the word, of ¢nfent in the
language of our old common law", and of infention in its
ordinary modern English use, is pretty nearly equivalent to

operate a8 a motive,” p, 505, and Bentham's very eonfused and loose chapter
““Of Mofivea™ {Introduction, ch, x.),

8 I put together a few instances ;—

(1) mere aim or direction: profieisci quo te dicis intendere. Cicero de
Orat. 2, 42, 179 ;
hence (2} atiack: intentio ac depulsio (in suits). Quinetilian, Inst, 8. 9. 11;
or |3) design, purpose: intentio tos ut liberfatem revoces. Tliuy, I'a-
negyr. 78;
{4) intentio as part of the formula: gua actor desiderium snum concludit.
Gaius, 4, 41. 'This appears to inctede both (2) and (3).

This last is the eommonest meaning in the Digest, passing sometimes
into ihat of simple assertion or allegation ; e.g. Digesi, 8. 83. 1.

& ¥From Joinville gownwards, See Litiré,

10 Gtephen (G V. 305) calls intent the end contemplated at the moment
of action. Is it not rather the contemplation of the end?
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design, purpose, and perfectly consistent with the original
idea of setting oneself to attain a certain result. Such an
intention may obviously be true either with reference to
present or Juture conduct; the only difference being that the
Intention is sometimes hasty, sometimes deliberute.

Austin’s Intention.
the nmarrow sense given by Austin to the word intention-—by
which he certainly sometimes means merely strong expecta-
tion—Dbecause it is an important divergence from the ordinary
meaning of the word, and it is undoubtedly of weight and
effect with many juristic authorities,

1. With regard to a present act.

. The act itsclf—in a strict sense—i. e, the bodily movement,
1s, we are told, dnfended because it is empected™. -Surely
the expectation that an ‘act’ will follow a “volition® is scarcely
ever consciously entertained? If not, it is an invention as
gratuitous as The Will, according to Austin’s view of the
latter™,

) As to the consequences of a present act: to expect any of
18 consequences is to intend them™, It does not follow that
they are desired, as they may be intended without being
desired"™, with the exception of the present pleasure or satis-
faction from the act®, which must be both infended (expected)
and desired .

Here, I think, a distinction must be drawn between some
of the consequences of a present act and others.

There are, as T have shewn above®, certain immediate
consequences of bodily movement, popularly coupled with it
under the name of acf, and sometimes said to be willed, as to
which therc would be, with most people, the strongest pre-
sumption, (only rebutted by a counter-presumption from very

1 Austin, Lect, 19, p. 434,
1 Austin, Lect. 19, p. 433,
. 15 {b, 435, B id. Lect, 21, p. 449,

12 Bee above, ch. m. p. 26.
M i, 484,

7 Chapter 1. pp. 28, 24,

I must now consider in some detail

e

DEGREES OF CRIMINAL LIABILITY. 75

early age or by proof of weakness of mind or extraordinary
inexperience), that they were both expected and wished to
happen. Such consequences, therefore, are in all cases but
the exceptional ones just indicated, assumed to be intended
in the popular sense, a3 well as in that of Austin, and in
the modified Austinian sense which I take Sir James Stephen
to attach to the word, Accordingly, as therc are very few
bodily movements known as actions or acts, which do not
earry with them some of these immediate consequences, the
statement of the last-named author, that intention is essen-
tial to an action™ is generally true.

As to more remote conscquences, the presumption does
not arise with equal strength, that they were expected at all,
or, if expected, were also wished. It is of these remote con-
sequences that Austin is speaking when he says that they
may not be intended™, and may be intended but not wished™,
of which last case he gives a strong illustration, meant for a
future act, but applicable to a present one as well™, where the
intending agent “intends a consequence from which ke ts

averse™”

2. Intention as to a future act.

But the strongest statement of Austin’s tnfention is what
he says about it with regard to a future act. Here, we desire
certain conscquences, we believe that they are attainable
through our conduct, we believe that we shall do acts in the
future for the purpose of attaining those consequences™: and
this is, according to our author, afl. “A present intention to

BG V.8l 1 Agstin, Lect. 19, p. 434, 2 gh. 435,

A id, Lect. 21, p. 453. ©Iintend to shoot at and kill you.. bot knowing
that you are always sccompanied by friends...I believe that I may kill or
wound one of these in my intended attempt fo kill you.” Translated into
the present tense and into real life; Orsini, at the moment of his attempt,
intends to kill the republican individuals who are &s sure to be In the street

about the Empesor, 8s the Emperor’s friends to be about him. Ttane vero?
= ib. = Augtin, Lect. 21, p. 449.
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do a future act is nothing but a present belief that we shall
do an act in the future®™” Such expressions as “that we
have resolved or determined on an act” only mean “that we
have examined the object of the desire and have considered
the means of attaining it, and that, since we think the object

worthy of pursuit, we believe we shall resort to the means

which will give us a chance of getting it®.” Consistently with
the above views, Austin holds that forbearances are infended
but not willed”, by which he means that, in a forbearance,
there must necessarily be a contemplation of consequences
which are to be prevented, though he cannot admit, according
to his view of wolition, that anything is unlled®. And,in pro-
testing against Bentham’s confusion of Will and Intention
(which is certainly very inconvenient) he tells us that, though
will implies intention, intention does not tmply usll. Of which
aphorism, and the passage wherein it is imbedded, I have
attempted a translation in a note®™, for the bencfit of those
who may be puzzled with it, as T have been myself.

Austin adds several expressions used in juristic language
—the nfention of legislators—of testators—of pariies to a
contract—and endeavours to shew how each may be reduced
to one of the notions—present volition and act with expecta-
tion of a comsequence, or present belicf that one will do an
act in the future®, In the last case, his note materially varies

™ b, p. 451. =g,

% . Lect. 19, pp. 437, 8. 2 Above, chapter oL p. 42,

% Austin, Lect, 19, p. 434. +*Will jmplies intention {or, the appropriate
objects of volitions are intended as well ag willed),” i.e, the primary bodily
movements which are the objeets of, and immediately follow, volitions, are
not only willed, but alse intended, i.e. expected (zee above, p. 74). *In.
tention does not imply will: or, the appropriate objects of eertazin intontions
are nef the approprinte objects of volitions.” Theso certain intentions are
all intentions, except the intentions (expectations} of primary bodily move-
ments,  The next words—*'The agent may not intend a consequence of his

act”—belong o o new subject and should begin a new paragraph.
D Austin, Lect. 21, pp. 455, 6.
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from his text, containing the trucr view that the intention of
contracting parties is that of both the promiser and promisee
jointly. In all three his cxplanation is filled with unneces-.
sary difficulties, from his resolution to substitute, for the
meaning ‘purpose or object,’ that of mere expectation®.

Some writers of eminence directly follow Austin in his
meaning of infention™: with others® that meaning is appa-
rently coloured by reference to the derivation of the word:
with others® by some consideration also of its popular mcan-
ing. The last contribution to the subject is obviously the
most important for the purposes of the present work, Inten-
tion is, according to Sir James Stepben™, “stretching to-
wards” fixing the mind upon the act and thinking of it as
one which will be performed when the time comes.” These
words apply more properly to deliberate than to hasty inten-
tion but are evidently, from what he says afterwards™, meant
for both. Again:—“Intention is the contemplation by the
mind of the one common result to which many combired
movements are directed®.” And as most so-called actions wili -
be such “common results"—not simple bodily movements, or
mere combinations of simple bodily movements: as, in fact,
some of the immediate consequences of an act proper (in
Austin's sense) are in almost all cases connected, in popular
belief and language, with it: intention i3, generally speaking,
an element of action®™.

8 Apart from the question, whose intention is meant by *the intention of
contracting parties,” the expression is a somewhat difficult one. It seems to
1ue to have first indicated the purpose or olject of the parties in muking the
contract ; them, the meaning of the words, a8 need by them, in which they
endeavoured to express that purpose.

1 e,g. Moxkby, § 214, p. 105, 3 g, g, Poste, Gaius, p. 13,

3 g.g. a8 I think, Sir Jamea Htephen, fd G.. Y. p 7'.7.

% ¢p, p.78. This process...may be compressed into an infinitesimally
gmall space of time.

w3 vV.pp. V7,8 # ih 81, and above, p. 75
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In this last account of intention, the author does not
appear to me to make it perfectly clear when he is speaking
of primary actions or primaery results; and when, of the
results or consequences which are ultimately desired or con-
templated. He also does appear to be giving rather a mean-
ing of ai-tentio “fixing the mind upor an object”—a meaning
which is, I am aware, borne by intendere also—than the special
meaning of {ntentio, “aiming or directing one’s powers at a
certain result.” Consequently, though certainly more correct
than Austin, who omits or does not state with any clearness
the fizing the mind upon the act, he understates the onginal
derivational sense of the word as well as that in which it is
now popularly used.

If, as would seem desirable in a practical matter like

criminal law, we are to go by the general modern meaning of -

intention, we must absolutely discard Austin’s use of the word
as being too wide with regard to the objects of expectation
which it includes—too narrow with regard to the feelings of
the mind which it denotes,

Does any one, in ardinary life, ever speak of ‘intending’ a
consequence from which he is averse? Does any one, in
ordinary life, ever mean by ‘intention,’ expectation without
desire?

Austin’s was, probably, an attempt to include under the
one term ‘intention’ conduct where intention really exists
and conduct which may be reasonably considered equally
criminal as if intention existed. I refer, in the latter in-
stance, mainly to the cases where the legal construction
or presumption of malice has been employed—the chief
principle of which cases appears to be, that the natural
consequences of a man's act (including forbearance) are to
be dmputed to him, For the expulsion of this confused
and misleading term malice I hope to shew some reason in
the next chapter: but the principle of my objection to
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that word applies with equal strength in the case of Austin’s
sniention.

I the different states of criminal consciousness can be
designated by different terms, there can be no benefit in con-
fusing them by the misuse of a word clearly enough under-
stood in ordinary parlance. Austin, himself, in fact, in the
brief but very valuable notes on Criminal Law™, reverts to

the natural meaning of intention, when he recognizes a sub-

division of criminal knowledge inte eriminal design [intent or
purpose] and criminal knowledge short of criminal design.
The first is “where the production of the mischievous conse-
quence which the law seeks to prevent is an end (or object)
ultimate or mediate of the criminal; and where, therefore,
the criminal wishes (or wills} the production of 1t*.” Of the
second I shall treat presently.

On the subject of intention in general, enough has been
gaid: but a few words must be added, first, on intention with
reference to a future act; in other words, deliberate as opposed
to hasty intention; second, on what Sir James Stephen terms’
specific intention.

With regard to the feelings of the mind in deliberate
intention, we do, I believe, whether rightly or wrongly, include
in our idea of it, not only expectation and desire, but even
something else.

‘Where a desire of consequences, believed by us to be
attainable through our conduct, takes the form of intention,
resolution or determination; is it not an incorrect use of lan-
guage to talk of believing® that we shall act in the necessary
manner? If this is a bellef, it is one like the American’s
believing he will take a cup of coffce, so different from other
beliefs that it cught to have a distinctive name.

® Anstin, Noles on Criminal Law, . 1093 (of the Jurispradence).
3 {b, & Austin, above, notes 23, 24, 25.
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It is true, as Austin says, that even “resolutions” and
“determinations” are not conclusive of the will but are ambu-
latory or revocuble®: but I believe that when we use these
terms, (and even when we speak generally of intention to do a
future act,) a certain henf given to the mind, a certain weaken-
ing of the mental power to forbear when the time arrives, is
rightly connected by us with the particular form of desire and
expectation. In a morbid state of mind, this weakening of
power to forbear may go so far that the bent may be inflexible,
or the propensity, to put the matter in another way, uncon-
trollable—as in the suggested defence of Dove*’, But this
extreme case appears to be only different in degree, not in
kind, from any determinate and deliberate infention.

In the case of intention with reference to a present act,
there is not Zime (if one may permissibly apply the language
of the external world to the operations of the mind), for this
bent of the mind to be formed: but there remain the elementa
of expectation and desire. The latter i3 the criterion of dif-
ference between the hastiest éntention and the most deliberate
criminal knowledge. In heinousness or danger to the com-
munity, the latter frame of mind may doubtless be often
worse than the former; but it certainly seems both more
intelligible and expedient to class all real intention together,
recognizing hastiness, with provocation and other matter of
excuse, rather as extenuating the first, than constituting
a second degree of criminality.

Specific intention, Sir James Stephen lays it down that

for any action to be a erime it must not only be ¢ntentional,

in the gencral sense which he explains as above stated®, but

must also be accompanied by a specific intention forbidden by

41 Austin, Leet, 21, pp, 451, 2,
% Bee 8ir Jumes Stephen’s very valuable remarks, G, ¥, 401,
48 Above, notes 34wa37.
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the law in that particular case®, And Austin, consistently
with hiz view of the order of things, makes abstinence, from
a set of such specific intentions coupled with certain actions,
into a set of original legal duties®™.

It is undoubtedly the case that, with most crimes, some
special statement of the intention of the offender has become
part of a legal definition of the crime. In what we English
call common law, this evidently arises from the fact that judges
must sooner or later find it unjust or inexpedient to place all
people, who produce the same primd facie criminal result, on
the same footing, even though they may have intended it not
only in Austin’s, but also in the ordinary sense of the word.
That is, it is found that certain consequences, primd fucie
injurious to society, may be intentionally produced, from an
ultimate motive to which ne criminality at all or only a minor
degree of criminality can be attached. Hence the animus
Jurandi required in larceny®, the felonious tutent in burglary®,
the malicious wilfulness in arson®. Later, the infent fo
defraud in forgery®, and the numerous cases of crime by
statute™ where some special form of intention enters into the
enacted definition,

In the dictum, however, that specific intention is essential
to every criminal action, I cannot but think that the word
specific is employed in an unusual sense, if we find that
the specific intention “is more frequently denoted by the

“ G, V.88

4 Aqstin, 24, p. 479. R is, by the way, perfectly clear that intention is
here used in the erdinary sense. :

8 Blackstone, Comm. 4. 17, p. 232, n. 5. In Roman law, Hability to the
civil olligution of furtum is constitnted by mere knowledge of the owner's
non-consent, which is somewhat improperly called afectus Jurandi, Juost.
Instt. 4. 1. 6—8.

47 id. 4. 16. 227, 4 i, 4. 16, pp. 220, 222,

4 Blackstone, 4. 17, p. 218, Cf. Stepher, Digest, Art. 267.

5 ¢, . wonnding with intent, &c. See Stephen, G. V. 81.

C G
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eneral term malice™” TFor that most unsatisfactory of all
g Ty

legal expressions extends to intention so general and vague
that in some cases it is doubtful whether we can retain the
word at all with any propriety, and should not rather substi-
tute kbnowledge. Malice, however, is of sufficient interest and
difficulty to require independent consideration.

B 4. 81.

o .

CHOAPTER VIL

DEGREES OF CRIMINAL LIABILITY, CONTINUED.

A Major Criminality.
Malice.

AUSTIN is sometimes quoted as an authority for the state-
ment that the English legal term Malice simply denotes
{nfention.  Although, however, one passage' rather gives
colour to this view, it is not a fair one to the author, who
points out, in a very good note® that the term has been
extended ‘ abusively’ to negligence (or eriminal inattention}, -
and to eriminal knowledge short of criminal design. With
Austin’s objection to the use of the term few will disagree.

All attempts at giving a clear and uniform meaning
to this word malice, as used in English law, appear to fail.
It may, however, be of some use to trace down, in historical
order, so far as that is possible, its principal usages, to shew
what essentials or degrees of criminality they indicate,
and by what clearer expressions they might possibly be
replaced,

Malitia, with the Roman jurists, occurs, like most of
their terms which have descended to wus, mainly in con-
nexion with civid cases. Avoiding the name, which has
become technical, and therefore artificial, of freud, I should

1 Austin, Tect. 12, p. 355.
2 Notes on Criminal Law, p. 1093 (of Jurisprudence).

6—2
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translate malitia almost everywhere where it occurs inde-

pendently, in the Code or Digest, by #rick or trickery. Such

is clearly the sense in which a minor's malitia “ makes up
9

for his want of age®” This well-known maxim, due in the
first instance to the emperors Diocletian and Maximian, has

been applied by cur English jurists to eriminal law, as

expressing the doctrine that a proved individual capacity of
doing ill or contracting guilt will remove the primd facie
non-liability of an infant for eriminal actions®,

Where malitia is opposed to error, in one of the few
passages bearing upon criminal or penal cases in which
we find the word, it may be rendered unlawful design as
intention®. And in several instances malitta is used as
directly equivalent to dolus®. It is not, however, my in-
tention to enter into an examination of the latter word
(dolus) here. Buffice to say that dolus iz of course short
for dolus malus”, and on the whole means direct evil inten-
tion, dolus tndirvetus being a purely modern phrase and
idea®,

One important meaning of the classical malitia yet

3 Dig. 44, 4, 4, 26, Julianus,..seripait doli pupillos qui prope pubertatem
sunt capaces esse, Quid enim si debitor ex delegatn pupilli pecuniam:
creditori eina solvit ? fingendus est, inqnit, pubes esse, ne propter malitiae
ignorantiam bis eandem pecuniam comsequatur. Cod. 2. 48. 8. 8i, alterine
circumveniendi 2auss, minor astate majorem te probare nspectn laboraveris,
cum malitia suppleat astatem, restitutionis auxiliom.,.denegari statutom eqt.
Bee also siglorum malitias, Cod. 1. 17, 2. 22, by the side of siglorum captiones,
#d, 1.17. 1. 13,

11 Hale, P. C. 26, quoting Fitz-Herbert'es Reporte Corone, 118. The
original is No. 30 Trin: 12 Edw. IIL

5 Codex 9. 23. 5. Sed pecutus tenorem indulgentias mene poenain legis
Corneliae tibi remitte, in quamn eredo te magis errore quam maliéis incidisse.

¢ Digest, 44. 4. 4. 26 (note 8). Cf. 44.4.4.1, 3.

7 The general signification of calliditas, covering aleo dolus Lonus or
‘pions froud,’ with which we have nothing to do. See Ausiin, pp. 480, 1
and 445.

8 Auelin, 1. eg,
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remains. The plural, at least, is used in the evident sense
of spite’, the sense most often attached to the word in
modern times. It 1s to the introduction of the word malice,
in this last meaning, into the definition of murder—and
subscquent recurrence to the derivation from salus, which
arose from the necessity of extending that meaning, in that
definition—that the inextricable confusions of our English
malice are mainly due.

Malice in murder. Homicide is left by Glanville, as he
very well might leave it, without definition : murder is, with
him, merely clandestine homicide™ ; the name and the special
procedure being possibly due to the times when a subject
people resorted to assassination of their alien oppressors™.

Bracton follows Glanville as to the special characteristie
of murder, making it, however, a subdivision of such homi-
cide as is voluntary, distinguished from that which is in the
course of justice, by necessity, or by accident”™. Homicide is
according to him wolunfary, if it is committed of certain
knowledge, in a premeditated assault, from anger or hatred,
or for the sake of gain, wickedly and feloniously, and against
the king’s peace™. If we compare this with another defini-

? Dig. 6. 1. 38, Neque malitiis indnlgendum est, si tectorium puta, quod
induxeris, pieturasqne eorradere velis, nihil laturus nisi ot officiaa.

¥ Do Legibus, &o. 14, 3. Duo aatem sunt geners komieidii : unum est
quod dicitur murdram, quod, nulle vidente, nullo sciente, clam perpetratur,
practer solum interfectorem et ejua complices, &c.

1 Legea Edw. Conf. 1. 15, 16 {Thorpe, pp. 448, 9) for reference to Canate.
Tor the previous existence of an equivalent morth-deed see Athelstan 1.6 (id.
P- 203). For application to the Normans, Bracton 3. 15. fol. 134,

M Bracton, 8. 4. fol. 121. Voluntate,..justitia...necessitate., casu. Thia
chapter is the evident original of Blackstone's on homicide, the subdivision
of Bracton’s homicide facto being clearly identifiable with those of homicide
generally by the later Jurist.

13 4p.] Voluntate, ai qnis ex certa scientia et in aseultn praemoditato ira
vel odio vel eausa Iucri nequiter et in felonia et contra pacem domini regis
aliquem interfecerit.
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tion of unjustifiable homicide by the same author, we shall
probably conclude that his wickedly here means with the in-
tention of killing™. _

Fleta, writing under Edward the First™, distinguishes
accidental homicide from that which is nequiter perpetratum,
by the absence of intention to kill, and countrasts accidents
with malitiae, which appear to mean evil or erimninal de-
signs generally’. In a well-known statute of the same

reign, occurs the phrase per malitiam, which micht per-
s p 8

fectly well mean out of spite (against individuals), but is
also capable of the more general meaning of evil or criminal
infent. The latter is the view taken by Coke®™ and Haw-
kins®, who practically render the phrase, “ without just cause.”

Of our quaint common law term for deliberateness of
intention, the first use that I can find is in the wilful
prepensed murders mentioned in a statute of Henry the
Seventh ™, Malice prepense, “malice forethought, prepensed,”
malitic praecogitata, as it 1s explained by Coke™®, first ap-
pears by name as a recognized essential to murder in the
reign of Henry the Righth®. 1If, then, we consider the

14 §d. 3. 36, fol, 155. Non jure oeciditur quis ut si in assultu prae-
meditato et in felonia ot animo occidendi fuerit quis interfectus ob iram et
cupiditatem.

16 In arson Bracton explains nequiter generaily by mald conscientid,

3. 27, fol. 147.
16 Selden ad Fletam, cap. x.

17 ¥leta 1. 31. Homicidivm...easuale quod non est nequiter perpetea- _

{um...in istis casibus...non debet reputari felonia eo quod ceeidendi animo
praemista facta non fnerint, in malitiis autem gpeetari debet voluntas et non
exitug.

18 The statute of Westminster the secend. 123 Edw. L e. 12, Quia multi
pér malitiam volentes alios gravare procurant false appells fieri, &o.

¥ Instt, 2, p. 384,

» P, (. ch. 23 § 140, p. 198.

# Instt, 3. 7, p. 51.

® 4 Hen, VL e. 2. See too Bianfurde, Plees del Corone, 1. ¢. 10, and
Lambarde Eiren, 2. 7, p. 237,

# 12 Hen. VIL ¢. 7.
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historical precursors of this phrase, we must admit the possi-
bility that it may have been originally intended to cover all
cases of deliberate design or resolution of an evil, i.e. un-
lawful character—not merely preconceived spite or grudge
against the deceased in particular® This wore extended
signification of malitiu is necessary for the statutory use of
the same word, in the same reign of Henry tho Eighth,
“mute of malice or froward mind®,” ¢.¢, “wilfully and per-
versely®” But that Coke took malice, in muarder, to mean
grudge or spite is perfectly clear from a passage immediately
following hig definition, in which he speaks of there having
been malice between two, after which they are pacified and
made friends™, '

The narrowing of talice (the word being supposed to
have had originally a wider signification) to this popular
meaning of spite; and the requirement of deliberate pre-
conception in the intention essential to murder, had two
results, First, a distinction between malice espressed by the
party and malice implied by law™ (either being held suf-
ficient to constitute malice prepense): second, such an in-
terpretation of malive implied by law, as would take in the
original and wider signification of malice generally.

Thus we find it, on the one hand, clearly laid down that
malice prepense is a deliberate intention of doing some
corporeal harm to the person of another™, by that other
being intended the person actually killed™,

On the other hand, the hastiest intention will suffice for

3 Boa Blackstone, Comm. 4. 14, p. 198,

% 25 Hen. VIIE. ¢. 3,82

3% Bee Hple, 1 P. C. 4. 34, poto o; and 2 P.C. a. 43.

% Instt. 3. 7, p. 51, % ib. p. 47.

2 Hale, L. P. C. c. 30, p. 451, following Coke, who explains (Instt. 8. 7,
p. 61) that the ‘‘compassing” must be dons * sedato animo.” :

% (ompare Coke's definition of murder (p. 47) and of malice pre-
pensed (p, 51).
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malice {or rather malice prepense) to be implied, if there
is an absence of considerable provocation and the killing
be intentional®; and the still wider doctrine that all homi-
cide is presumed to be malicious, except certain specified
Justification, alleviation or excuse be proved™, logieally ren-
ders any enquiry into personal grudge perfectly unnecessary ;
the only question being—was or was not the killing done
under any of the excepted circumstances? “The general
result...is to throw upon persous who commit acts of a
particular class the burden of proving that they were not
done under the circumstances contemplated by the legis-
lature, but at the same time to permit them to give evidence
to that effect™.”

Again, as 1o the direction of the spite or grudge, the
convenient maxim, malitia egreditur personam, brings in the
case where the mischief intended against one individual
falls wpon another™ The principle of this maxim is thus
stated in far the best of the old text-writers, Sir Michael
Foster. “Where the injury intended against A proceeded
from a wicked, murderous or mischievous motive, the party
is answerable for all the consequence of his action, though it
had not its effect upen the person whom he intended to
destroy®.” More widely still, he puts it that malice afore-
thought is not to be taken in the restricted sense, a principle

st Blackstone, Comm._ 4. 14, 200. Coke, Instt. 8. 7. 52, Coke's second
and third heads, “in respect of the person elain,” and **in respect of the
person killing” seem merely to negative the exense of provoestion in the
cases deseribed.

3 Blackstone, Comm. 4. 14, 201, See Foster, Dise. 2, p. 2554, and Best, J.,
in R. v. Harvey, 2 Barnewall and Creswell, 268,

# Btephen, (3, V. p. 83. I should venture rather to read  theti they were
done under certain recognized exceptionsl cireumstances.”

4 Foster, Dise., 2, p. 262, following a quotation—si quis nnnm percnsserit
eum alinm percatere vellet in felonia tenetur—by Coke (3 Instf, 7. 51) from

Bracten {3. 36, fol, 155).
LS
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of malevolence to particulars, not to be confined to the
expressions of “the old writers, ird vel odio vel causa lueri,”
but to be extended to any other wicked or mischievous in-
tention®, And he sdds: “most of the cases of implied
malice...turn on this single point, that the fact has been
attended with such circumstances ag carry in them the plain
indications of a heart regardless of social duty and fatally
bent upon mischief*.”

By such extension of the word malice, if it first meant
spite, or by such return to the original meaning, if it first
meant general evil design, the phrase malitiz precogitata
was easily made to cover cases where death was not in-
tended, provided a mischief of a dangerous character was
intended, and even though there might be no grudge against
any particular person. It is, then, only one step further to
an involuntary killing, in consequence of a voluntary unlaw-
ful act, which in its consequences naturally tended to blood-
shed®, or the voluntary doing of a lawful act in an unlawful
and extremely dangerous manner—this last case being helped
out by the curious doctrine of malice (in the sense of spite)
against all mankind ™.

Finally, in the extremely hard case where an uninten-
tional killing, in the prosecution of an unlawful though zot
necessarily dangerous tntent, was beld to be murder, this
doctrine of the required malice being satisfied by any wnlaw-
ful intention, is pushed to the extremity®. According to
Foster, as we have seen above, the fntent must be créminal
in the higher degree, i.e. felonious®.

* iq. 256, 257.

3 Blackstone, Comm. 4. 14, p. 193.

® §b, p. 192, This is more obvionaly frue of a resolution, not, one wonld
think, very common among eivilized people, to kill the firest man you meet.

i, 200,
© Coke, Tnsit. 3. 56. He does not here mention malice.

4 Fogter, 258, followed by Blackstone, 4. 193. A comparison with p. 201

¥ {d. 257.
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On the freatment of tmplied or presumed malice, in
murder, which has mainly resulted from the endeavour of
this great jurist to rationalize, as Sir James Stephen puts it,
the crude dicts of his predecessors, I venture to make two
remarks. (1) The presumption in question docs not, in
strictness, alter the meaning of malice, as conceived by those
who made the presumption. It merely says that, in certain
cases, the offender shall be treated as if malice extsted, with-
out proof, whether proof to the contrary be admitted or not.
If malice in murder meaut originally spite against an in-
dividual, the presumption is geucrally reasonable, sometimes
unreasonable but expedient. (2) The same presumption,
and also the extension of malice from the narrowed meaning
above indicated, to the possibly origival and certainly wider
one, are both, as it seems to me, attempts, in our piecemeal
fushion, to introduce into recognition the general and just
principle, that the criminal consequences naturally resulling
Jrom ¢ man’s conduct shall be tmputed to kim.

The exceptional rule by which consequences not natu-
rally resulting from an offender’s eriminal conduct, or which
could not reasonably have been expected by him, was also
attributed to him, would scarcely, I submit, be maintained,
in its full rigour, at the present day.

Malice in other crimes. I proceed briefly to consider
other cases where the words malice or malicious are used in
our law. '

Arson is, by common law, the malicious and wilful or
woluntary burning of another's house. It must, says Black-
stone, be malicious...and therefore no negligence or mischance
amounts to it*. This reasoning, whick, it will be seen,

makes malicious and voluntary tautological, is based upon -

ghews, I think, that Blackstone considered thig a case of presumed malice.
Bee also Hale, I P. C. 464, and above, p. 53, notes 27, 28.
4 Blackstone, Comm, 4, 16, 222,
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a misapprehension of Coke®. Malice Liere, however, evi-
dently means, not merely infention (or will in Blackstone’s
language), but intention o ¢njure, or a general evil and
mischiecvous intention*. In fact, Hale defines the malice
making up for age n the boy under 14, tried by himself
for this erime, to have been Ancwledge that it was evil®.
The Latin words (*) are the same as in the definition of
murder. The substitution of “wunleufully and maliciously”
in the statutory definition of arson®, does not necessarily
shew that the framers of the statute considered malice to be
mere tnfention ; because unlawfully may stand for the felo-
nivusly, and maliciously for the wilfidly and maliciously of
the old definition : but 1t does not add to the clcarness of
the Iegal conception of malice, :

Malicious mischief. The intention to do injury or mis-
chief is, I think, still the meaning of the nalice reguired in
the statutes against wmalicious mischief*—which, Blackstone
says, is done *out of a spirit of wanton cruelty or black and
diabolical revenge®.” At any rate we have sufficient cases, as
to the person against whom the malice must be entertained, to
put the original meaning of malice in this case beyond doubt.
The necessary result, of malice being taken in this strict
sense of grudge, follows, in the rule that proof of expression
ig not necessary, malice being preswmed until the contrary

!

¥ Coke, Instt. 3. e. 15, p. 67. Maliciously and voluntarily, Proved also
by the words of the Indictment, which be, Voluntarie ex malitia sua prae-
cogitata et felonice. For if it ba dore by mischance or negligence it is no
felony, se before appeareth.

# See Farringion's ease, Russell and BEyan, 207,

© Hale, 1 P, C. 569.

® 24 and 25 Vie. 97, § 1, &e.

7 The Code substitutes the simple “wilfully™ (§ 382), after & preliminary
clause excluding cases of legal justification or excuse (§ 38).

# Bea, however, Stephen, G. V. p. 84,

¥ Blockstone, Comm. 4. 17, p. 244.
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appears®, A clause in the Consolidation Act™ provides
“that every punishment, &ec. applies whether the offence
shall be committed from malice concerved against the owner
of the property or otherwise; and the ultimate meaning of

maliciously, left by the statute, clearly is with the entent to do

mischief (i.e. injury) to seme one™.”

Libel, In lLibel, as an indictable offence, malice occurs
again, Libel iz a malicious defamation®, and I think there
is little doubt that malice here originally meant ¢ design
to injure, which is still the meaning of the statutory phrase
actual malice®, But, in the enormously increased opportuni-
ties for publication of modern times, it became obviously
necessary that communications should sometimes be crimi-
nally prosecutable, which were made bond fide, in the belief
that it was a duty to make them, with no *desire for
revenge,” and “settled anger,” in fine no desire to injure
at all®™.

As, then, in murder, the deliberate preconceived grudge
which had become part of the definition, was presumed in
cases where it clearly did not exist, unless—not that pre-
sumption could be disproved, but certain justifying or ex-
cusing circumstances could be proved—so here, the indiet-
ment being necessarily for malicious defamation, the malkice
was preswmed, unless—not the grudge was disproved—but

3¢ b, p. 246, n. 49,

%1 7 & B Geo. IV. c. 30, repeated in 24 & 25 Vic. e. 97, §57.

5 This intent would undoubtedly be preswmed, though the presumpfion
might be rebutted by the ples suggested in Btephen, G. V. p. 84. I am here
merely concerned with the meaning of malice. In the Code (§ 381, &c.)
“* malice  is wiscly ejected from the subject of ** mischief.”

5 Blackatone, Comm. 4. 11, 150 (a), quoting Hawkins, 1 P. C. 193.

% 6 & 7 Vie. c. 96,§2. This is however the caze of a civil action, not an
indictment. Malice, simply, bears the above mentioned meaning in Hawkins
{Of Libels), 1 P. €. 106,

® Markby, § 227, p. 111,
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something else was proved, 2.e. just cause for the publica-
tion*, . This presumption of malice being evidently often
contrary to fact, the doing the aet without just cause has itself
been called malice i low™, and we come at last to the
startling general definition of Bayley, J*: « Malice, in its
legal sense, denotes o wrongful act done intentionally without
Just cause or excuse.”

It only now remains for me to say a few words on malice
geuerally, and the expediency or inexpediency of retaining
this term in law. I take actual and presumed malice toge-
ther, treating the latter (after Foster) in its upshot or
practical result, though, as I have intimated above, those
who devised the doctrine did not apparently intend to alter
the meaning of the word malice.

Legal malice, then, in its practical result, always involves
tntention ; if the presumption hold that a man Zntends the
natural consequences of his conduct, This presumption,
however, which is necessary to bring in wanton dangerous
conduct and libel, is perfectly reasonable, and may be, I ven-
ture to think, considered as established law.

Being trtentional, malice is not predicable of an omission,
unless that term be retained, as it probably may be, in the
laxer sense.

As to the object of the intention {including the presumed
intention just referred to), it is very difficult to lay down any

84 Stephen, Digest, Art. 271. The publication of a libel (sec Arit. 267—
970) is malicious in every case which doea not fall within the provisions of
gome one or more of the six articles next following. Bee mote I, p, 187.
The next six articles sum up the different states of fact which have been held
to constitute « just cause or excuse” for publishivg libels.

57 The best illustrations, which I can find, are, I must admit, from eivil
actions. But the judges spcak of the general legal sense of malice, and con-
tinually refer to eriminal proceedings for the same use of the word.

% Bromage v. Prosser, 4 Barnewall and Cresswell, 255. Sec also 10
B. & C. 272,
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general rule, The absence of legal justification appears to be
essential, and therefore we may perhaps say that what is
intended, must be what the party knew or might have known
to be wrong. Sir James Stephen treats this as knowledge
that the conduct is wicked®”. That rendering exactly repre-

sents the language of our old jurists®, whose theological bent

must not be forgotten. I question whether i{ comes so near
the result of later decisions as the word wrong. I have
spoken above of wrongness and the legal presumption of
knowledge concerning it®, If malice means nothing more
than this, that presumption would render the use of the
term unnecessary, and we might always replace maliciously
by wilfully or intentionaily.

There is, however, undoubtedly the vague feeling, both
in text-writers, judges and juries, that malice, except when
qualified by some term shewing that it does not mean
malice, always signifies either spite against a definite indivi-
dual™ or the general desire to do injury to some one, which
Austin styles malevolence® This is the natural, i.e the
ordinary use of the word: and the legal use of a common
word in a non-natural sense is, to say the least of it, un-
desirable.

The consequence of making malice in general terms a
necessary element of crime is, says Sir James Stephen, that
certain acts are declared to be primd facie wicked actions,
though circumstances may exist by which their wickedness
is either removed or diminished®. In practice, this means
& declaration that whosoever intentionally or knowingly

3 (3. V. 84, 85.

8 Neguiter, eorrupto animo, de sua malitia, mala conscientia, &e.

€ Chapter v. pp. 61, 62.

¢ Which Austin, Lect, 12, p. 865, and 20, p. 446, holds to be ils *‘ original
pud proper meaning,”

% b, & Stephen, G. V. B3.
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produces certain results is eriminally liable for them, unless
he can prove onc or other of the justifications and excuses
recognized by law.

I do not quite understand the argument of the last-
named author for retaining the word, “ that new cases micht
arise in which it would be necessary to use it in its natucral
sense®.” It would be apparently as easy to apply to a new
case the principle of previously recognized justifications as
of previously recognized malice. Moreover the ‘nafural’
sense of the word somewhat wavers between localized spite
and gencral malevolence; while the legal sense has been
held to be that purely negative one, which is perfectly
satisfied by tabulating the recognized justifications and
excuses. o

But a far stronger argument, than any that I can allege,
against the retention of this confused and confusing term, is
its omission from our projected criminal code by the Jurist
and legislator whom I have just quoted. In murder, and
mischief—the latter covering arson—the actual intention or
other culpable frame of mind is set forth under its proper
and intelligible name: in libel, the special design or, where
that iz not necessary, the nature of the matter published, are
clearly expressed®. It seems perhaps a question whether
commen essentials or \degrees of criminal liability, might
not be rather more separated, as general preliminary matter,
from the particular offences, than they are proposed to be in
this Bill. But its great merits disarm eriticism, especially
from those who have not had practical experience in judica-
ture or legislation ; and not the least of those merits appears
to be the extirpation of “ legal makice”

s i3,
56 Code, § 227. Designed to insulf...or caleulated to injure the reputation.
Bbould not calenlated be tending ?



CHAPTER VIIL

DEGREES OF CRIMINAYL LIABILITY, CONTINUED.

A, Major Criminality.
Criminal Knowledge or Virtual Imfention.

AUusTIN'S second subdivision of eriminal knrowledge—eri-
minal knowledge short of criminal design—which was
referred to in a previous chapter’, is “where the production of
the mischievous consequence which the law secks to prevent
is not the end, ultimate or mediate, of the criminal, but
where he knows that such mischievous consequence (though he
does not wish the production of it) will follow necessarily or
probably his act or omission®.”

Dircoet intention, in the ordinary sense of the word, will
obviously be of the essence of many, if not most, crimes,
These will, T think, be the cases where a specific infention
really exisis®. What we have now to consider are, such
criminal consequences as may reasonably be believed not to
have been directly intended, though there may have been
“knowledge” that they would ensue. I believe, though it is

! Chapter vr. p. T4,

2 Austin, Notes on Criminal Law, pp. 1093, 4, As here, and in the
[bracketed] paragrayh opposite, Austin speeks of omission being sccom-
panied by criminal knowledge, I think he must use the former word in its
loose and general sense of non-act. Ses above ch. m1., and Austin, 20, p. 438.

# Tnd of chapter vi. §

i
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hazardous to draw a hard and fast line, that this can only be
the case where the conduct of the offender is of a violent, mis-
chievous, or dungerous tendency®,

1 have spoken above® of that capacity to expect the con-
sequences of our conduct which is presumed, as the result of
ordinary cxperience, '

It was there stated that the guilt or Liadility of the
offender would vary materially in degrece—the results pro-
duced being the same—-as his state of mind turned out to
have been ectual erpectation or the mere capability of it
Sich an actnal cxpectation, which is what I am now con-
sidering, will sometimes, conveniently for the purpeses of
justice, be expressed, 7.e. cvinced by words or clearly constru-
able conduct of the offender. This might be called express
eriminal knowledge. More often, it has to be inferred from
such conduet, and, in particular, from the character of what
was intznded.  For the state of mind, now under considera-
tion, must almost necessarily coexist with an intention
proper, of consequences very nearly approaching to those that
actually oceur, so that the latter are as justly imputed to the
agent as if he had directly intended them. For practical
purposes this state of mind, including the case of express
eriminal knowledge, might be called indireet or virtual inten-
tion, The former plirase is Bentham’s®, and either is cer-
tainly preferable to our ‘tmplied malice’ The reasonableness
of such an imputation as the above scarcely requires illustra-
tion.

+ Por instance, the example given by Austin of eriminal knowledge, 1.c.
Arson of & house adjoining his {the criminal’s} own, through his setiing fire
to Lis own with intent to defraud bis insurers. The destruction of his neigh-
bour’s house will not subserve his end; but he knows that the destruction
of his neighbour’s house will follow, nceessarily or probably, the firing of
hiz own. 5 Ch, 1v.

¢ Austin, Leet. 24, p. 480. Bentbam’s own word sppears to be ‘“ob.
lige.” Introduction, ch. viur, pp. 84, 80.

. 7
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The man who lays a mine of dynamite, to dostroy the
Emperor of Russia at dinner, may lave friends, amongst those
at the party who actually perish, for whom he would lay down
hig own life: but, as to the imputability of their deaths to
that man, theve surely could be no hesitation,

Under this prineiple of virtual intention seem to come
most of the murder cases where the malice required by law
has received a free interpretation”. E.g. where an act not
justifiable or excusable, and resulting in death, was done
under creumstances shewing an intent to do serious injury
to the individual®.  Where the same result followed an act, in
the abstract legal, but done with the intention of great
bodily Larm® For an act, not unlawful in itself, may be
performed in a manner so eriminal and improper as to make
the party performing it, and in the prosecution of his purpose
causing the death of another, guilty of mmurder™ Such are
the cases of cruel or unusual correction ju fore domestico, Iaid
by Blackstone™ on express malice; where it must be remark-
ed that if the instrument employed, though improper, was
not likely to &l the offence was only manslaughter™.

Again, there arc rarer cases, where the intention is ap-
parently not to injure any definite individual but to produce
indiscriminate mischief—where, if death ensues, the English
law speaks of malice against all mankind or universal malice™.
It would seem liere to depend upon the degree of danger in
such acts whether their character is in itself sufficient to
presume the ‘evil design’ which is technically required by
Eaglish law, for murder, or only to constitute the minor

7 See last chapter.

8 Bee Fenton's case, I Lewin, 173, 1 Russell, 762.

2 1 East, P.C. ¢ 5, § 36. ¥ Ruseell, 1. pp. 767T—T780.

1 Blackstene, Comm. 4. 14, p. 199,

2 Foster, Dise. 2, p. 262, 1 East, I, C. ¢. 5, § 37. See Russell (1. p.
774) on R, v. Wiggs, 1 Leach, C. C. 379.

¥ Blackstone, Comm. 4. 14, pp. 192, 200. See {oo Foster, Disc. 2, p. 261.
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liability of manslaughter. Tt is murder, though no stroke be
struck by the agent and no killing may have been primarily
intended, provided the probable consequences of the act done
might be, as the actual consequences were, death™

In most of these cascs there was obviously a definite
intention to produce some hurt or mischief, akin and Ykely
to lead to the actual result; and in the remainder what was
intended, though not directly hurtful or mischievous, yet
tended so probably to produce the actual result, that it must
to a moral cortainty have been contemplated and expected by
the agent®.

Criminal knowledge and intention both enter into the
gubject of accessories before the fact, now little distinguish-
able from those who actually commit a crime, although
the only act of the accessory is an instigation. An intentinn,
on the part of the aceessory, is here expressed clearly enough.
Mere knowledge, and conduct influenced by knowledge, that
ancther intends to commit a crime, do not constitute an
accessory before the fact, unless such conduct amount to
active encouragement of\the commission™. An accessory
after the fact stands on a perfectly different footing: he wil-
fully or intentionally commits an independent criminal
action™, :

To constitute a liability for eriminal knowledge it is, 1
think, essential that the injurious results must have actually
happened. That is, punishability for atfempts or inchoate
acts® can scarcely be extended by the comsideration of any
other results than those which were directly intended.
Where, however, the result has happened, and the circurn-
stances clearly shew that it must have been confemplated and

1t Blackstone, 4. 197.

1 Bag the eases of ‘wanton indifference to 1ife,” suggested by Bir James
Hiephen, G, V, p. 118,

18 Htephen, Digest, Artl, 39—44,

17 b, Art. 45, 1 Above, chapter 1.

.72
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expected by the offender, common sense and common practice
agree in regarding the question as utterly immaterial whether
1t wag also desired by him or no.

We may therefore go so far with Austin as to class crimi-
nal knowledge with intention, or even to call it wirtual inten-
tion. To apply the word intention, without a qualifying
adjective, to both, is an unnecessary running counter to the
ordinary meaning of words, and moreover tends to obscure
the fact that there 4s another mental condition, of equal
criminal Hability, with intention direct or proper.

CHAPTER IX.

DEGREES OF CRIMINAL LIABILITY, CONTINUED.

B. Minor Crimunality.
Inadvertence,

IN the major degree of criminality, which I have called
virtwal intention, it is assumed that an adequate appli-
cation of the ordinary standard experience has taken place
to enable the agent to form a true expectation. In the minor
degrees remaining to be considered, that application is un-
derstood to be either wanting or inadequate: i.e there is
more or less inadverfence on the part of the offender.

The three states of mind considered by Austin, nnder
this head are Rashness, Heedlossness, and Negligence. The
distinction between the first two may appear at first sight
over refined ; but I believe it 1s a real and useful one. The
third, if the term regligence be used in its proper sense, is
confined to non-act.

In rashmness, then, the party adverts to the probable
mischief ; but, from insufficicut advertence, assumes that it
will not ensue’. His missupposition must be absblutely
confident and sincere, or he has infention according to
Austin®—virtual infention, according to the plrase adopted
here—of the consequences. Rashness therefore borders very
nearly on oréminal knowledge or virtual tntention. This is the

1 Austin, Leet. 20, pp. 440, 441,
2 ib, 442, 444 (hasty intention).
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meaning attached by Austin to the phrase Negligentia dolo
comparatur®, Both the experience and the alvertence of
that experience are er hypothesi present, but are counter-
balanced or overcome by false reasoning. '

In heedlessness the application or advertence of the same
experience is supposed to be entirely wanting. The heed-
less man does not think of the probable mischief; be does
an act! from which he was bound to forbear, because he
adverts ot to certain of its probable consequences®

In this last quoted passage, as elsewhere, Austin looks
to the agent’s cnd of the chain, and the original obligation
upon Kiin, first.  Perhaps the more natural point of view is
. that which regards the acts themselves as “dangerous” ones®,
and the agent as primd facie liable for the natural con-
sequences of his acts, to the full extent, unless he can
prove such partial or total inadvertence as, under civilized
governments, generally renders those consequences impu-
table to him only in a less degree. The mistaken surmise
or assnmption, in rashness, will be sometimes easier to prove
than the negative required in heedlessness, and may also
involve a minor criminality, since the offender had some
reason, though a bad one, for not expecting the actual con-
sequences.

For instance, the driver of an express, being instructed
always to wait for the signal that a certain goods train has
passed over a small portion of his line—which goods train is

? b, 443. T would rather transglate it #fis (in some cases) put on a par
with dofus.,” The reasoning probably applies only to ivil cases.

4 This of eourse distinguishes himn from the negligent man who does not
do an act,  Austin, pp. 440, 441, & b,

6 See the berinuing of the last chapier. I supposa thaimost poszible cases
will come, either directly or remeotely, under the ezpression *dangerons fo
Taeman Mfe,” which is that employed by Stephen, Digest, Art. 216. Code, § 162.
Tt would, perhaps, be Lypereriticism to suggest the insertion of {he word
“hzman’™ in the heading to Digest, ch. 22, and Code, Part 15.
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generally fen minutes late in coming on his line—arrives
at the point of junction five minutes after the goods troin is
due. There is no signal, and his stoker warns him to pull
up: he says, the goods train cannot have got on the line yet,
goes on, and runs into it. His Liability would probably be
held to be less than if he had merely not thought about the
signal at all.

. Last comes negligence, defined by Austin to be the not
doing an act which you are bound to do, hecause you do not
advert to it”. The state of mind is identical with that in
heedlessness: the difference is the difference between Jor-
bearance and act. Negligence and heedlessness are, in fact,
forbearance and act, minus the adverfonce.

There are, cbviously, eriminal cases of putre negligence,
where there is no action, no forbearance, and no intention,
either in Austin's scnse or the general onc®. As when a
pomntsman, from pure carelessncss—say, chattering with a
friend—omits to sct his points right, and a train runs off the
line in conscquence. Or, when a parent, hushand, or master
simply neglects to supply these dependent wpon him with
necessaries, and thereby causes death or bodily injury®. Of
course the slightest cvidence of purpese, or even perhaps
such “grossuess” of negligence as would necessitate a belief
that some grievous injury must have been contemplated,
takes the casc out of the present category™.

7 Austin, Leet. 20, p. 440,

8 Is it not therefore by an oversight that Sir James Stephen lnys it down
that Intention is in every cuse essential to crime beeanse it is essential to
action (sec above, p. T3), and every crine iz an action (G. V. p. 81)?  In Digest,
Att, 211, be shews it to be Iaw that neglect of certain daties runks as an aet.

? For liability from mere omission sce Park, J,, in R. v. Green, 7 Carring-
ton and Payne, 187; overruled by Campbell, C, J., in Hughes' case, Dearsley
and Bell 250, and R. v. Lowe, 3 Carringion and Kirwan, 123 (1 Russell, p.
834, note n).

10 Stephen, ib. note 1. See Paitison, J., in R. v. Marriotf, 8 Carrington
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Negligence, however, is, in practice, more often com-
bined with o positive act. Something is done, not in itself
unlawful, but the necessary precautions are not taken in
doing it ; so that negligence is here difficult to separate from
rashness or heedlessness, The nature of the act, and the
manner in which it was done, will generally coable us to
distinguish between this negligence and the eriminal know-
ledge spoken of on p. 98. Railway accidents are unfor-
tunately a very common instance at the present day ™.,

Professional negligence or incompetence, There is a
particular class of cases where the inadvertenec is not so
much immediately conneeted with the conduct as, in Austin's
language, * remote.”  This principle is applied by him ¢nier
aliv to drunkenness™, but is more suitable to imperitia or
want of professional skill®, which, if we take the whole
Listory of such cases into account, seems rather to belong to
the head of rashness than of negligence.

Extreme cases of mischance, which ordinary professional
skill could not have anticipated™, or of gross and Ziproper
rashness which ordinary professional skill would have pre-
vented®; do not present much difficulty. In the former
tliere is no criminal liability at all, in the latter there may be

and Payne, 433, and 1 Russell, p, 661, note f. Also the remarks of Denman,
C. J., on *wiful mischief and gross negligence™ in Lynch v. Nurdin,
1 Adolphus and Fllis, p. 288. A distinction between tlhe nse of *methods
which would probably end in death,”—rendering the prisoner guilty of
mnrder—and suek * wicked negligence” ns only rendered her guilty of- man-
sloughter, is rather finely drawn by Brett, 1., in R. v. Handley, 13 Cox, 81.

1 Hee Bussell, 1. 831—830,

12 Austin, Lect. 26, pp. 512, 513. 13 ih, B13.

M As Lord Hale pays (E P, C. 430)-—**God forbid that any mischanee of
this kind should make s person guilty of murder or manslaughter.” R.v.
van Butclell, 3 Carringten and Payune, 634, .

13 Gross and improper rashness and want of caution may make an appli-
eation felonicus, Per Dayley, B., 4 Carrington and Payne, 440, Bee loo
p. 405,
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the highest degree: a jfortiori, if there is any conscious
contemplation of the consequences shewn®, Short of this,
death arising from ill treatment by a medieal practitioner
(which is the case where the present point mainly arises}
may render him liable in the minor degree of manslaughter.

The positive duty of a medical practitioner is laid down
by Belland, B., to be this: “ He is bound to have competent
skill to perform the task that he holds himself out to per-
form, and he is bound to treat his patients with care, atten-
tion and assiduity”.” The tendency of our law is perhaps
rather to hold a man liable in damages than criminally for
want of the competent skill; and it was apparcntly held®
that to substantiate a charge of manslaughter against a
medical man, he must have been guilty of gross negligence
after applying a remedy, or of gross rashness in apply-
ing it. But, on the whole, it would seem that mere igno-
rance may make a practitioner criminally liable if a jury
regard it as culpable under all the circumstances of the
case™.

The mere fact of* a practitioner not being “preperly
gualified” is not enough fo attach criminal liability where
there is no proveable want of care or skili™, The advantage
of a recognized diploma or certificate doubtless is that a jury
would naturally consider it strong primd jfucte cvidence of
sufficient skill,

In Roman law want of skill, or neglect, in a medical
man, were either of them sufficient ground for eivil pro-

1% Bee above, note 10.

17 R. v. Spiller, 5 Carringion and Payne, 333,

18 R, v, van Buijchell, 3 Carrington and Payne, 634.

? Dayley, B., in . v. Long, 4 Carrington and Payne, 440.

2 Stephen, Digest. Art, 211, TIL 5. Sce also p, 436 of the case last cited.

a2 Bee Hale, as cited above (note 14); Blackstone, 4. 14, p. 197; alsc 3 Car-
rington and Payne, 629; and 4. 398, 423.
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ceedings®™,
nothing.

The same holds where a judex was sald lifem suam
Jacere by a wrong decision® In fact, the treatment of this
case 1s based upon the fact that the loss is the same to the
party, whether it happen from the corruptness or incapacity
of the judge™; the liability, however, may be transferred to
the latter’s legal adviser or assessor®,

Of crimipal liability in such cases we hear

I only mention the last subjeet, which is coupled by

Austin with imperitia medici™, as an instance where “the
guilt of a party” (here, in Roman law, only his civdl lia-
bility) “consists in taking upon himself the exercise of a
function, without duly gualifying himself by previous prepa-
ration™., Such conduct is, in its origin, rather rashness than
negligence; and it might perhaps be better to couple the
present faults of the profcssional man with their ultimate
cause, under Austin’s very apt title “remote inadvertence.”
But it is difficult to see any such serious objection as is
made by a very able writer on jurisprudence, against the
recent judicial use of the word negligence, to indieate, as a
state of mind of the person whose act or omission is under
consideration, absence of the care of a skilled workman®,

2 Dig. 9. 2. 7. 8. Bi medicus serynm imperite secnerit. 9,2.8, 1. E¢
nui bene secuerif et derclignit curationem. Bee too Just. Instt. 4. 3. 6—8.

B Just. Instt. 4. 5. pr. from Gaius’ Aureornm, Dig. 44, 7. 5. 4,

# Dig. 21, 2. 51. pr. Qnid refort, sordibus judicis an stultitin res perierit?

% Dig. 2.2, 2,  Bi assessoris imperitia jus aliter dictum sit quam oporiuit,
non debet hoe magistratai officere sed ipsi assessori,

26 Austin, 26, p. 514, The illogical distinetion of obligations ez delicto
and guasi ex delicto {quasi-delicts i3 an inscourate term) is rightly expluined
by Ortolan Instituts, § 1781, on Just, Instt, 4. 5. pr,

27 Aunstin, ib.

% Markhy, §§ 220, 221, pp. 108, 9. The partieular decisions were on
action for negligenee ; but, az to the question whether neglizence can iu such
cases be said to designate a state of mind of the party, the reasoning wonld
be precisely the same in criminal cases,
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That this professional negligence may lead to both rash-
ness™ and heedlessness, as well as to negligence proper, is
perfectly true. Also that to define negligence merely as
omission of what the law requires is to tell us nothing™.
But the law ddoes require something definite in these cases,
viz. the ‘eare of a skilled workman.

. Duties the breach of which constitutes criminal neg-
ligence. It has been stated above that there is no eriminal
liability attaching even to the most intentional forbearance,
unless the act forborne was one which the party was wnder a
legal obligation to perform®. This principle obviously applies
a fortiori to negligence proper, t.e: the inadvertently not deing
an act which we are bound fo do, atid to those combinations,
of negligence proper with rashness or heedlessness, whicl
have been indicated under the names of remote inadvertence
or professional negligence.

It now remains to be scen whether the word professional
in this last phrase sught not to be somewhat qualificd, and
the distinetion to which it points, placed upon & clearer and
better basis,

A Lady Bountiful, for instance, who chose to distribute
poisons amongst her pensioners, might be, and the most
grossly incompetent attorney would not be, Liable, as such, to
criminal proceedings. The proper distinetion is indicated in
a positive statement, by Sir James Stephen, of “dufies
tending to the preservation of life” as connected with (and
therefore in their infringement constituting) “ culpable (3.e.
criminal) negligence™” Part of these duties are incumbent
upon heads of families, or others in charge of those unable
to provide themselves with the necessarics of life™ Pait,

2 b, § 222, p. 110, 30 §h, § 223, p. 110
8 Ch, 1mx, ad finen. 3 Stephen, Digest, ¢h, 22, Code, It. 15,
3 ip, Arts. 2135, 85159101, See also Code, §§ 225226 (P4, 22), {eorre-

" pponding te Digest, Arts. 264—266}, which might apparently come in Tart 15,
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and those most clearly stating the principle in point, are in-
cumbent upon 2ll persons having or undertaking any charge
where either act or omission may endanger human lfe*. Here
the employment of reasonable knowledge and skill, of reason-
able precautions and care, is made a legal duty; and the
corresponding negligence, whether coupled with positive acts
or not, a eriminal offence™,

Neglect in respect of public offices, and neglect to assist in
the preservation of public erder, are exceptional cases which,
hawever, do not present any difficulty®,

Bentham* would extend the application of criminal
sanctions to the “refusal or omission of a service of hu-
manity when it would be easy to render-it, and some
distinet ill results from the refusal.” He certainly gives some
very strong instances of forbearance or omission®, How far
1t is advisable to transfer the “ rules of beneficence” from the
domain of morals to thas of legislation is doubtful. But
such a transfer is at any rate, as yot, rather matter for the
reformer and politician than the jurist or practical lawyer,

¥ For the present law, Stephen, Digest, Arts. 216, 217. Several im-
portant points are added or more clearly stated in Code, §§ 1694,

% In both classes of cases i would seem that s positive legal duty mugt
be nlleged in the indictment. See R. v. Edwards, 8 Carrington and Payne,
612, and B. v. Barrctt, 2 Carrington and Kirwan, 345. I do not see that
this point iz overruled in Hughes’ case {Dearsley and Dell, 250) as Russell
gcoms (1 833, note k) to intimate; though perkaps, in the eace of what may
be called a watural duty, it might be sufficlenily expressed by s mero state-
ment of ihe relution of the parties.

# Stephen, Digost, Arts. 122, 123: Code, §§ 117, 118,

% Introdnction, p. 323. Priuciples, Dumont, tr. p- G5.

% Note to Int. p. 323, There could not be s very much stronger instanee
then the conduct of eertain bargemen, ss stated in a letter to the Times
(July 28, 1830}, whilo these sheets were in preparation for the press.

CHAPTER X,

GENERAL REMARKS.

TuE principles, which I have endeavoured to make out in
the preceding chapters, are as I conceive, axioms or prelimi-
nary matter to criminal law in general, which are admitted
by the practice of most civilized countries.

There must be an injurious event reasonably connected
with the conduct of some human being and not justified or
excused by law; otherwise there is no offence and no offender.

The offender must have been “able to help” his conduct;
able to foresee the consequences of that conduct; able to know
that that conduct was wrang: otherwise he will be, generally
speaking, totally exempt from criminal Lability.

Of his criminal liabifity, again, there may clearly be two
degrees: a major degree, when he either directly intended the
criminal consequences or must have expected them to result:
a minor degree, when he probably did not expect, but might
have expected, the same consequences to result,

In this minor degree of lability, resulting from trnadvers-
ence, there will be various classes of cases; as the conduct is
posttive or negative or both combined, the inadvertence pre-
sent or remote, the state of things more or less likely to bave
suggested the actual result: but I do not think any general
rule as to the relative amount of eriminality can be laid down
between them,

Axioms such as these are, like the geometrical axioms,
no ¢ prior: assamptions, but rules found necessary in actual
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experience: they are, in fact, generalizations from judicial
observation. A time may, it is hoped, be coming, when such
legal rules may be brought into a form as exhaustive as we
believe their mathematical congeners to be; and when erimi-
nal law generally will receive little, if any, addition from later
cases, because o new point can scarcely arise.

Such is the hopeful view which has led Sir James Stephen
to regard the English criminal law as now ripe for eodifica-
tion, and, in particular, to prepare that admirable Digest which
has rendered codification actually possible’. Yet, however
near we are to the day, which so many generations of law-
reformers have desired to see—and have not seen—there may
be some little doubt whether the generalia or preliminary
matter, considered in this work, can be quite satisfactorily
concluded within the limits of an ordinary English statute.

-It is not that they are rather matter for courts than for
private individuals—that is true of all modern law. It is
rather that they must require, however well-drawn, continual
jllustration by both actual and hypothetical cases. This
desideratum is very clearly expressed by Sir James Stephen
himself, where he speaks of the possibility of giving a literary
form to Acts of Parliament®

In the Indian Evidence Act, drawn by the same author,
such a system of illustration was adopted: but it is question-
able whether this form of statute would be likely to be passed
by a British Parliament. In order, therefore, to attain the
highest practicable wuiility, such a work as the Digest, if it
could not, as it probably could not, be enacted en bloc, ought
to accompany the statute, which does enact its substantive

provisions, on as nearly equal a footing as possible. This -

reasoning applies, more or less, to the whale of a code; but I
think mest strongly to its general and preliminary matter.
When, therefore, our crimiual code finally emerges from

1 Digest, Inb. x1v, zvV. $ {b, ax.
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the crucible—perhaps one should rather say the battle-field
—of Parliament, its surviving clauses might be furnished
with a2 most valuable comment, in a rearrangement of the
contents of the Digest, under those clauscs. If recognized
by our tribunals as a fair statcment of “common law” old
and new, such a comment would have practically the same
authority as the text. It would also afford a rationally
arranged receptacle fur such additions as future cases might
necessitate. The evil of unnceessary reporting® must continue
to some extent, unless the judges could find time to select,
very shortly after decision, those cases which appeared to
them to contain anything worth record, and to throw aside
the rest. But it would be possible for yearly cownpilers,
whetheT official or not, to reduce and generalize, under intel-
ligible divisions, the matter which has not always met with
such treatment hitherto in our reports and text-books.

3 3b, xv.
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