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Omissions
Alex Colvin

How the criminal law deais with omissions is a question that goes to the heart of our
conceptions of morality and ¢rime. One may feel outrage at a failure to punish a person who
neglects to throw a rope to someone drowning when it would be easy to do so. Yet, one may aiso
feef outrage i a person is prosecuted for mere wrongiul thoughts when they are not acted out,

‘Setting duties under threat of criminal sanction may cause legitimate fears of diminishing liberty

and increasing {otalitarianism..

The broad issue of where “omissions” belong in the criminal law may be broken up into a
series of questions. The basic question is whether or not omissions should attract criminal liability.
If the legislature decides as a general rule there will be ne liability for omissions, then it must also

decide whether to allow any specific exceptions to the rule. A particularly significant exception that )

some have proposed is the creation of a criminal offence of failure to rescue. If cne may be
cuipable for certain omissions, it must aiso be considered whether to provide for detences refating
to the inability to perform the act required. Assuming that the difference between an act and an
omission has significance for the criminal law, it is important 1o differentiate between the two.

Ihe Current State of the Law

At present, Canadian criminal law follows the general rule that omissions do not constitute
culpable behaviour. This ruie is not set out in the Criminal Code. Instead, it is a common law ruie
that is deeply rooted in the Engiish criminal taw.

There are a number of specific exceptions to this general rule, such that liability is
imposed for specific omissions. These exceptions, which can be found both in the common law
and in the Code, may be divided into three groups. The first group consists of duties arising out of
relationships of care and protection. These duties are given statutory expression in section 215 of
the present Code under the heading “Duty of Persons to Provide Necessaries”. A second group
of exceptions are duties arising from specific undentakings to act. Thig has also been included in
the present Code in section 217, A third group of exceptions has arisen through the commaon faw.
It creates duties 1o act when a person was causally responsible for the creation of a dangerous
situation. While these three groups may mark the traditionai limits of criminal liability for amissions,
there are also a number of exceptions to the general rule arising out of non-cooperation with law
enforcement autherities. An example of this is 5.252, which makes it an offence 1o fail to remain at
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the scene of an accident for a person who was operating a vehicle involved in the accident. These
exceptions may arise out of poiicy concerns relating to difficulties in enforcing the lawS5,

It has been suggested that a defence of impassibility, which is particularly relevant to
crimes of amission, exists at common law26. This defence arises in situations where a duty to act
axists, but the performance of that duty is physically impossible.

The taw In Other Jurisdictions

The other common law courttries have maintained the traditional common law position that
there is generally no criminal liabiiity for omissions. The New Zealand Crimes Bill contains
provisions sifmilar to those in the Generai Part of the Law Reform Commission of Canada's (LRCC)
Draft Coda, providing for liability tor omissions only where specified in the offence, or where death
rasuits from omission to perform a duty. In the Australian Draft Criminat Code, duties that wiil incur
criminal liability are specifically enumerated<’. The list does not appear to be exhaustive, but
rather covers duties similar 1o those the LRCC has included in its Draft Code. The dutigs in the
Australian Dratt Code are listed at the beginning of the pan dealing with "Offenses Relating to
Persons®. The list of duties contains both situations whare there is a special relationship with the
person to whom the duty is owed28 and situations where there is a course of conduct in which

there is a duty of care2?. An interesting feature of the Australian proposals is that along with the

particular duties enumerated, they include three interpretive provisions listed in the same section.
The first provides that for duties to persons in a special relationship, it is immaterial how the charge
arose. The second is that the effect of a breach of any of the duties is that the person committing
the omission is held to have caused any consequences 1o the lile or heaith of any persen to
whom he owes the duty. Thirgly, the breach of duty does not itseit give rise to any civil action.

in contrast, the English Law Commission's Draft Code only deals cursorily with omissions,
but seems to allow for cifenses where the definition indicates they may be committed by
omission. The American Law Institute's (ALl) Mode] Penal Code provides for criminal liability tor
omissions only where such is expressly specified in the definition of the offence or where a duty
to perforen the act is otherwise imposed by law. The ALI's treatment of the question of omissions is
very brief. It contains no enumeration of what general duties are imposed by law.

25 E. Colvin, Principles af Ciiminal Law {1st ed,) (Taranta: Carswell, 19886) at 54; D. Stuart, Canadian
Criminat Law: A Treatice (2nd ed.) (Toronto: Carsweil, 1987) at 77-8.

28 jbid., Colvin at 205, Stuart at 427-8.
27 Law Council of Australia, Dra ian Taitories

{Canbarra: Commanwaalth Government F'rmnng thce 1969] at 22 6a- 70

28 Including: a "Duty to Provide Nacessaries” to thosa under one's charge who are unable 1o provide for
themselves; and a "Duty of Perscn in Charga of a Child".

29 |nciuding: a "Duty of Persans Engaging in Dangerous Conduct®; a “Duty of Parsons in Charge of
Dangerous Things®; ano a "Duty to do Certain Acts”, which covers failures to carry out underntakings.
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None of the abave fermulations contain significant variations on the current iaw in Canada.
One common iaw jurisdiction that has altered the traditional rule regarding omissions is the State
of Vermont. There, it is an offence to refuse aid to those exposed to grave physical harm.30 As of
yet, however, there do not appear to have been any reported uses of the provision in cases.31
This may be due to the penalty for violations being fimited to a $100.00 fine. Minnesota has now
joined Vermont in enacting a law that makes it an offence to fail to render aid in an emergency,
when this can be done without danger to the rescuer or other persons=2.

Whiie the provigions in Vermont and Minnesota are unusual among common law
jurisdictions, they have paralleis in most civil law jurisdictions. In a process that began in Russia in
18485, nearly all European civil law jurisdictions have included a duty to rescue provision in their
criminal cedes. A majer reason for the widespread enactment of these provisions in civil law
countries is that the civil law has traditionally not made the sharp distinction between acts and
omissions that axists in the common law. As a resuit, thers is a lack of a corresponding reluctance
on pringiple 1o penalize omissions in the civil law countries.

it should also be noted that a duty to rescue has been included in section 2 of the

Quebec Chader.of Human Rights and Freedoms:

2. Every human being whose life is in peril has a right to
assistance.

Every person must come to the aid of anyone whase life
is in perii, either persenally or by calling for aid, by giving him the
necessary and immediate physicai assistance, unless # involves
danger to himself or a third person, or he has another valid
reason.33

30 ve. Stat. Ann. tit, 12, S.519 (1973) provides:
(a) A person who knows that another is axposed to grave physical harm shall, to the
extent that the same can be rendered without danger or perii 1o himself or without
intarfarance with important duties owed to others, give reasonabla assistance to the
exposad person unless that assistance or care is being provided by others...

(c} A person who wilfully violates subsection (a) of this section shall be fined not more that
$100.00.

31 A case where # could possidly have been used was State v. Valley 571 A.2d 579 (Vt. 1988), where an
eighteen year old mother failed to obtain necessary medical treatment for her infant child. She was
convicted of involuntary manslaughter based on the comman law duty between mother and child.

32 A D. Woozley, “A Duty to Rescus: Seme Thaughts on Criminal Liabiiity” (1983) 69 Va. L. Rev. 1273 at
1274.

33 Charter of Human Bights ang Freedoms, S.Q. 1975, ¢.50, s.2.

]
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The wording of this section closely parallels that used in the duty to rescue provisions in other civil
law jurisdictions.34 However, since Canadian criminal law is based on common law, not civil law, i
may be that this section has no effect on criminal iability. 35

Recommendations

Recommendations for reform wiil be set out in relation to the preposals contained in the
LRCC Dratt Code. A general statement in 5.2(3)(b) regarding omissions not attracting liability
unigss there is some legal duty to act should be enacted as stated in the Draft Code:

2.(3){b) Omisslons. No one Ig liable for an omisslon
unless:

(i) it is defined as a crime by this Code or by some
other Act of the Parllament of Canada; or

(i) 1t consists of a fallure to perform a duty specified
In this clause.

Putling a list of duties into the General Part of the Code is a useful proposal of the LRCC
that would allow people to more easily know the extent of the duties incumbent upan them, A
clear and concise statement of duties in the General Part wouid attract general attention and
wouid be in an accessible format. The concern about ensuring that the public is informed about
the criminai law is heightened in relation to omissions. In refation to criminal acts one ¢an aiways do
the right thing by retusing !0 becoeme involved. With criminat omissions one must be aware of

- what course of action one rmust follow.

The list of duties proposed by the LRCC should be enacted with ong exception. This is
the proposed duty to those in shared hazardous enterprises, which is the anly duty on the list
representing a new duty which does not exist under the present Code or at common law.
Situations where this duty might arise would generally be covered by the duty 10 carry out
undertakings given or assumed. Where it cannot be said that any undertaking was assumed, the
new duty woukd in effect create a duty to rescue without any special retationship to justity it. If a

34 gop axampia, the Franch Criminal Coda imposes liability tor, "Any person who wiliuily fails ta render ortn
obtain assistance o an endangared parson whan such was possibla withaut danger to himsalf or others,..

35 For an argumaent that t does have this etfect, see Stuart, supra, note 25 at 82. In addition, the LHCC
refers to a casa in Quebec using Articla 2, where a homicide conviction was basad on fajiure 10 provids the
necessaries of life to a common law speuse: B, v. Fortier (17 Novembar 19880), Langsuil, Quebec 500-01-
00501-808 (Sup. Ct.). Stuart suggests, howaver, that such resuits violate s.15 of the Canadian Chaner ot

Bights and Freedoms, since they would lead 19 unequai treatment by the criminal law in ditferent parts of the
country.
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duty 10 rescue is desired, it should be enacted as a separate provision. With the shared hazardous
enterprises provision removed, the Draft Code list of duties would be:

2.{3)(c) Dutles. Everyone has a duty to take
reasonable steps, where failure to do so endangers
lifa, to:

(i} provide necessaries to
(A) his spouse,
(B) his children under sightesn years of age,
(C) other family members llving in the same
household, or
(D) anyone under his care

{il) carry out an undertaking he has given or
assumed;

(lii) rectify dangers of his own creation or within his
controi.

The medical treatment exception proposed by the LRCC should also be enacted. It would serve
an important function in protecting medical professionals from potential criminal liability for failing to
provide necessaries in situations where it is justifiable to withdraw medical treatrment:

2.(3)(d) Medical Treatment Exception. No one has a
duty to provide or continue medical treatment which
Is therapeutically useless or for which Informed
consent Is expressly refused or withdrawn.

In its chapter on defences, the Oraft Code includes a defence of physical impossibility for
crimes of omission. A defence of impossibility is really just a denial of the actus reus for crimes of
omission, The actus reus of a crime of omission consists of not doing an act which couid have
been performed even though there was a legai duty to perform it. If the act could not have besn
performed, there is no actus reus, As a result, the provision of a specific defence of impossibility is
redundant. in addition, a specific provision might be restrictive in that by providing for situations of
physical impossibility it might suggest that there would be no defence of impossibilily arising in
situations where the required act could not be performed due to a genuine psycheologicai
condition. Given these problems, the proposed defence of impossibility should be removed trom
s.3(1)(a) of the Draft Code.36
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Problematic situations arise where the act is being performed through a machine and the
omission is the failure to change the situation of the machine. In Fagan v. Metropalitan Police
Q_Qmmiaajn_ng_ca-" a conviction of assault was upheld against a person who had refused {0 move
his ¢ar that he had accidentally driven onto a police officer's foot. It might be advisable to inciude in
the Generat part of the Cade a statement that for purposes of differentiating between acts and
omissions, @ machine operated by a person shouid be considered as an extension of that person,

The LRCC has proposed that a specific offence of Failure fo Rescue be included in the
Special Part of the Drait Code. This would create a sharp break from past legal practices in the
common law worid. It would throw into doubt the general rule that acts may attract criminal liabiiity,
while omissions generally will not. If such a change were made, it would be of sufficient importance
that it shouid be included in the list of duties in the General Part. Some of those who are critical of
the common law reticence 10 punish omissions argue that this reflects outdated, individualistic
ideas of laissez-faire liberalism. This individualism is said to contradict the contemporary ethic in
the welfare society of social responsibility. But this change should not be made. There has long
been a congern about the degree of state contrel that could arise under the criminalization of
omissions. Failing to act in the best way is a general human weakness. The modern state has a
variety of regulatory tools at its disposal to encourage its citizens to act in a more responsibie
tashion. Its most severe sanction, the imposition of criminal liability, shouid generally be retained
for anti-social acts and only imposed for omissions where the acceptance of some speciai
relationship by the person justifies a higher standard being imposed on them. More particularly
with regard to failures to rescue, it has long been a ¢concem of the common law that it is impossible
to know the mind ot a person. Where an act has been committed, it is generally possible to infer

" that a decision has been made to commit it. With a failure 1o rescue, no such state of mind can be

interred. The accused person may have had a malicious frame of mind or may simply have
panicked or suffered a fack of courage when faced with an emergency situation. It is right that
people should be encouraged to be resolute and to assist in an emergency situation. That does
not mean that the criminal law should be used to be vindictive towards those whose human
weaknesses are exposed in such an emergency situation.

Therelore, it is proposed that the Draft Code should not include s.10(2}, the proposed
Failure to Rescue provision. However, it is believed that if the provisions supported above are
adopted by the Subcommitiee on Justice and the Soiicitor General, this will lead to much greater
clarity with respect o the law in retaticn to omissions.

36 Atter the ramoval of the impassibiiity defence, the section would state:
3{1} Lack of Cantrot.
(a) Compuision, Autcmatism. No one is liable fer conduct which is
beyond his control by reasan of:
(i} physical compuisien by another persan; ar
{ii) tactors, other than lass of tempar or mental disorder,
which would similarly affect an crdinary paerson in the ¢
circumstances.

37 (1969] 1 Q.8. 439, {1968} 3 W.L.A. 1120, 52 Cr.App.R. 700, (196813 Al E.R. 442,



