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TERMS OF REFERENCE AND APPOINTMENT
OF PERSONNEL

P.C. 1954-289

Certified to be a true copy of a Minute of a Meeting of the Committee of the Privy
Couneil, approved by His Excellency the Governor General on the 2nd Mareh, 1954,

The Committee of the Privy Couneil have had before them a report dated 1st March,
1954, from the Minister of Justice, representing:—

That on Monday, the 2nd day of February, 1953, there was referred by the House of
Commons to a Special Committee of that House, Bill No. 93, intituled “An Act Respecting
the Criminal Law”, being s Bill to revise and congolidate the eriminal law of Canada;

That the said Speeial Committee, in its third and final report, dated the 1st day of May,
1953, reported that

“The Committee upon the material before it was not prepared to recommend a change
in the present law respecting the defence of insanity, lotteries and the impositien of
punishment by whipping and by sentence of death, but unanimously has come to the
conclusion, and so reecommends, that the Governor General in Council give consideration
to the appointment of & Royal Commission, or to the submission to Parliament of a
proposal to set up a Joint Parliamentary Committes of the Senate and the House of
Commons, which sald Royal Commission or Joint Parliamentary Committee shall
congider further and report upon the substance and prineiples of these provisions of the
law aforesaid, and shall recomnmend whether any of those provisions should be amended
and, if so, shall recommend the nature of the amendments to be made’;

That at the present session of Parliament a Joint Committee of both Houses of Parlia-
ment has been appointed to inquire into and report upon the questions whether the eriminal
law of Canada relating to (a) eapital punishment, (b) eorporal punishment or {¢) lotteries,
ghould be amended in any respect and, if s0, in what manner and to what extent;

That, in the opinion of the Minister, it is expedient that inquiry be made into the
guestion whether the criminal law of Canada relating to the defence of insanity should be
amended in any respeet and, if so, in what manner and to what extent.

The Committce, therefore, on the recommendation of the Minister of Justice, advise
that, )
(1) A Cornmission do issue, pursuant to Part T of the Inquiries Act, appointing
The Honourable James Chalmers McRuer,
Chief Justice of the High Court of
Justice of Ontario,
Doctor Gustave Desrochers,
Assistant Superintendent of 8t. Michel
Hospital at the City of QGuebee,
Her Honour Judge Helen Kinnear,
County Court Judge for the County of
Haldimand, Ontario,
Doctor Robert O. Jones,
Professor of Psychiatry at Dalhousie
Cuiversity, Halifax, Nova Scotig, and
Joseph Harris, Esquire,
of Winnipeg, Manitoba,
a8 Commissioners to inquire into and report upon the question whether the eriminal law of
Canada relsting to the defence of insanity should be amended in any respeet and, if so, in
what manner and to what extent;
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{2) the said Commissioners be authorized to adopt sueh procedure and method as they
may deem expedient for the conduet of the inquiry and o alter or change the same from time
to time;

(3) the said Commissioners be authorized to engage the services of such counsel and of
such technical advisers, experts, clerks, reporters and assistants as they may deem necessary
and advisable;

(4) the said Commissioners be paid their actual living expenses while absent from their
places of residence in connection with the inquiry, for which detailed expense accounts are to
be submitted;

{5) the said Commissioners be paid their actual out of pocket transportation expenses
when travelling for the purposes of the inquiry, for which detailed expense accounts are to be
submitted; and

(6) the expenges of and incidental to the said inquiry be paid out of money appropriated

by Parliament.
R. B. Bryee,
Clerk of the Privy Council.
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REPORT
OFTAWA, October 25, 1956.

The Honourable STUART SINCLAIR GARSON, q.c.,
Minister of Justice, Ottawa.

SIR, We have the honour to present vou with the Report of the Royal Commission on
the Law of Insanity as a Defence in Criminal Cases.

INTRODUCTION

Procedure.

We held publie meetings in all the eapital cities of the provinees of Canada and in the
cities of Ottawa, Montreal and Vancouver. Prior to the public meetings advertisernents
were published in the leading daily newspapers of all provinces stating the purpose of the
Commission, the dates and times of the sittings, and inviting representations from any
intcrested persong or organizations. In addifion to this, the organized bodies of the legal
and medieal professions of Canada were invited to make representations expressing their
views on the subject of reference, either at the sittings of the Commission or in writing by
communieating with the Secretary. Appendix I is a list of the organizations invited to make
representations. Appendix I is a list of the organizations from which representations were
received. Tn addition to this, Chief Justices in all the provinces were invited to bave the
members of their eourts most expericneed in the administration of the eriminal law asgsizt the
Cornmission by expressing their views on the subject under inquiry. Generous response to
this invitation was made by the judiciary threughout Canada. The views of the members
of the judiciary werc heard by the Commigsion sitting in eamera or by written communi-
cation. 'The invitation to organized bodies of the medieal and legal professions ss well as to
persons in public and private offiee met with the same generous response, and we are indebted
to all those who contributed to the diseussions bofore us.

We consider it convenient to digscuss the subject of eriminal responsibility as it 1s related
to disease of the mind or mental deficiency under four main heads applicable to the procedural
stages at which the law must be applied, viz.:

{a) remand for examination before committal for trial;

() on arraighment;

{(c} as a defence under the plea of not guilty;

(d) commutation of the death sentencc and the exercise of the royal prerogative of merey.

We consider it most convenient to disecuss the law and practice with respect to the
commutation of the death sentenee and the cxercise of the royal prerogative of mercy
heforc substantive law or procedure, because in our view neither the law nor the procedure
can properly be considered without a complete knowledge of the procedure in Canada where
the death penalty has been imposed.
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CHAPTER 1

COMMUTATION OF DEATH SENTENCE
AND THE ROYAL PREROGATIVE OF MERCY

The express provigions of the Criminal Code with respect to commutation of the death
sentence are as follows:

656. (1) The Governor in Council may commute a sentence of death to imprison-
ment in the penitentiary for life, or for any term of years not less than two years, or to
imprigonment in a prison other than a penitentiary for a period of less than two years.

(2) A copy of an instrument duly certified by the Clerk of the Privy Couneil or a
writing under the hand of the Minister of Justice or Deputy Minister of Justice declaring
that a sentence of death is commuted iz sufficient notice to and authority for all persons
having control over the prisoner to do all things necessary to give effect to the eommu-
tation.

658, Nothing in this Act in any manner limits or affects Her Majesty’s roval prero-
gative of merey.

We propose to deal with the exereise of the right of the royal prerogative of merey and
commutation only in so far as they apply to capital eascs.

A discussion of this subject cannot be dissociated from other statutory rights of a con-
victed person in Canada.

Every person convicted of an indictable offence has a right to appeal to the court of
appeal of the provinee against his conviction

{(a) on any ground that involves a question of law;

{(b) on any ground that involves a question of fact alone or 4 question of mixed law and
fact, with leave of the court of appeal, or upon certificate of the trial judge that the
cage ig g proper case for appeal;!

{c) on any other ground of appeal that appears to the court of appeal to be sufficient
ground of appeal, with leave of the court of appeal.

A person who is ¢convieted of an indictable offence whose conviction is affirmed by the
court of appeal may appeal to the Bupreme Court of Canada

(a} on any question of law on which a judge of the court of appeal dissents, or

(b} on any question of law, if leave to appeal is granted by the Supreme Court of
Canada. For the purposes of granting leave, a quorum is formed by five judges in
capital cases and by threc judges in all other cases.?

The court of appeal may quash a sentence and order the appellant to be kept in safe
custody to wwait the pleasure of the Lisutenant-Governor where it is of the opinion that,
although the appellant committed the act or made the omission charged against him, he
was insane at the time the act was committed or the omission was made, so that he was not
criminally responsible for his eonduet.?

Procedure following congiction in capital cases.

Within two weeks following a verdiet of guilty in a eapital ease, the trial judge is required
to send to the Minister of Justice a report containing a substantial summary of the salient
facts of the case, together with any remarks or recommendations he may wish to malke with
reference to the exercise of executive clemeney.

A complete transeript of the evidenee, and the trial judge’s charge to the jury, are
tranemitted ag early as possible to the Minister.

1 Criminal Code, 8. 502,

? Criminal Code, & 507, and The Supreme Court Act, R.5.C. 1852, c. 250, as amended in 1958,
¥ Criminal Code, s. 502{d).

1 Criminal Code, 5. §43.



Preparations are made for ¢onsiderstion of commutstion of sentence notwithstanding
the fact that an appeal is proceeding. In the instruetions to trial judges issued by the
Department of Justice

The trial judge, when making hig report, is invited to give his personal detailed
obszervations regarding medical testimony or any insanity issue and concerning the
prisoner himself.

While the prisoner is in custody awaiting execution the Justice Department obtains
a report from the sheriff or the keeper of the prison in which he is confined ; this report includes
a statement of the prison physician with respect to the mental and physical ¢ondition of the
condemned person. If the prigoner is in custody for any substantial period of time, reports
are received periodically.

The full information available is reviewed in the Department of Justice and a report
is made to the Governor General in Council. If there is any question as o the prisoner’s
mental condition, the Minister appoints at least one competent psychiatrist to examine the
evidence and the prisoner.,

The Honourable Mr. Garson, Minister of Justice for Canada, appeared before the
Commission and gave a detailed statement showing the paing that are now taken with
reference to these examinations. He gtated:

The point that I wish to make here is that no detail is ever considered to be too trivial,
where the life of a condemned person is concerned, to merit the most comprehenmve
inquiry and invegtigation.

Where the evidence with reference to the mental condition of the prisoner has been conflic-
ting, the Minister stated:

. we weigh the evidence as earefully as we can and then we seek independent psychia-
tric éxperts to assist us in deciding the conflicts in the evidence before us.

When the psychiatrist has had an opportunity to consider all of the eircumstances
involved, a meeting is held with the Minister and departmental officials — if necessary, a
series of mectings — to review the case. The Minister then, after the most serious congider-
ation of all the factors involved, and assisted by the psychiatrist’s reports and advice, arrives
at & decision and takes his recommendation to his colleagues in the Cabinet. Yere again
the whole question is thoroughly reviewed in the light of the collective experience of all the
membere of the Cabinet and the final decision is reached whether commutation should be
granted or not.

The Minister emphasized that in practice all available sources of information are drawn
upen before a decision is arrived at. When executive clemency is being congidered there may
be much evidence svailable for consgideration that could not be presented in ecourt under the
rules of evidence governing courte in Canada.

The Minister stated that there are not and there eannot be preeise rules laid down for
the purpose of determining, in any given case, whether or not there should be commutation
of a sentence of death to one of life imprisonment or lesser punishment.

We agree with the statement quoted by the Minister, first made in the House of
Commons in Great Britain on April 11, 1907, by Mr. Herbert Gladstone, and quoted by Sir
David Maxwell Fyfe {(now Lord Kilmuir), showing & continuity of policy:

It would be neither desirable nor possible to lay down hard and faat rules as to
the exercise of the prerogative of merey. Numerous considerations—the motive, the
degree of premeditation or deliberation, the amount of provoeation, the state of mind
of the prisoner, his physical condition, his character and antecedents, the recommen-
dation or absence of recommendation from the jury, and many others—have to be
taken into aceount in every case; and the deeision depends on a full review of a complex
combination of eircumstances, and often on the careful balancing of conflicting consider-
ations.

As Sir William Harcourt said in this House, ‘“The exercise of the prer()gatlve of
mercy does not depend on prineiples of strict law or justice, still Jess does it depend on
sentiment in any way. It is a question of policy and ]udgment in each case, and in my
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opinion # eapital execution which in its eircumstances creates horror and compassion
for the culprit rather than a sense of indignation at his crime is a great evil.”

There are, it is true, Important principles which I and my advisers have constantly
to bear in mind; but an attempt to reduce these principles to formulae and to exclude
all considerations which are incapable of being formulated in precise terms, would not,
1 believe, aid any Home Seeretary in the difficult questions which he hag to decide.

The Minister stated:

But if there appears to have been, nevertheless, a degree of abnormality sufficient to
affect materially the control of his conduet, espeecially when he was under great mental
giress or emotional atrain, the tendency, depending of course upen the facts of the case
under review, would be to exercise clemency by way of commutation.

We are in agreement that the statutory provision for the ¢commutation of the death
gentence and exercise of the royal prerogative of mercy are very essential parts of the
administration of justice in Canada, but we ghall hereafter make recommendations for more
formal provision in the law about psychiatric inquiry of the nature now conducted.



CHAPTER 11

REMAND FOR EXAMINATION
BEFORE COMMITTAL FOR TRIAL

This is governed by the provisions of seetion 451 of the Criminal Code, which reads as
follows:

451. A justice acting under this Part may . . .
{¢) remand an accused,
(i} by order in writing, to such custody as-the justice directs for observation for
a period not exceeding thirty days where, in his opinion, supported by the
evidence of at least one duly qualified medical practitioner, there is resson
to belicve that
(A) the accused is mentally ll, or
(B) the balance of the mind of the accused is disturbed, where the accused
is a female person charged with an offence arising out of the death of her
newly-horn child . . .

In the provinces there is complementary legislation to this scetion which enables imme-
diate committal of an accused to a proper instifution for treatment where the cireumstances
warrant it.

Some representations were made to us supporting the view that the period of thirty
days should be increased to sixty days. We do not recommend any change in this section.
1t would appear that in practice the period of thirty days has proved to be long enough,
and in most cases longer than necessary, for observation for the purpose of diagnosis. 1If
there are cases where a longer period may be considered neecssary, u justice of the peace
or magistrate may remand the accused for a further period uporn proper evidence. The
remand of an accused person to a mental hospital for examination invelves serious custodial
problems that have to be borne in mind in considering the period of the remand.



CHAPTER III

ON ARRAIGNMENT BEFORE A TRIBUNAL HAVING JURISDICTION
TO TRY THE OFFENCE OR DURING TRIAL

Bection 524 provides as follows:

524. (1) A court, judge or magistrate may, at any time before verdict, where it
appears that there is sufficient reason to doubt that the accused is, on account of insanity,
capable of conducting his defence, direet that an issuc be tried whether the accused is
then, on account of insanity, unfit to stand his trial.

(2} For the purposes of subsection (1), the following provisions apply, namely,

(a) where the aceused is to be tried by a court composed of a judge and jury,

(i) if the issue is directed before the accused is given in charge to a jury for
trial on the indictment, it shall be tried by twelve jurors, or in the Province
of Alberta, hy six jurors, and

(i) if the issue is directed after the accused has been given in charge to a jury
for trial on the indictment, the jury shall be sworn to try that issye in
addition to the issue on which they are already sworn; and

(b} where the accused is to be tried by a judge or magistrate, he shall try the issue

and render a verdiet.

{3) Where the verdict is that the accused is not unfit on account of insanity to stand
his trial, the arraignment or the trial shall proceed as if no such issue had been directed.

(4) Where the verdiet is that the accused is unfit on account of insanity to stand his
trial, the court, judge or magistrate shall order that the accused be kept in custody until
the pleasure of the Lieutenant-Governor of the province is known, and any plea that
has been pleaded shall be set aside and the jury shall be discharged.

(5) No proeeeding pursuant to this seetion shall prevent the accused from being
tried subsequently on the indictment.

No representations were made to us suggesting any change in this section, other than
changes in terminology, except that it be enlarged in one respect. We prefer to discuss
terminology under a separate heading, as it is a subject about whick there was much diseus-
sion and some difference of opinion and applies to the whole law under examination.

Mr. H. H. Bull, Q.C., a member of the Bar of Ontario of very wide cxperience in ¢riminal
law, on the staff of the Crown Attorney of the City of Toronto and the County of York,
made a suggestion that we think commendable. He expressed the view that a magistrate
having jurigdiction to hold a preliminary hearing should also have jurisdiction o hear and
determine whether the accused was, when called for prefiminary hearing, unfit on account of
insanity to stand his trial. Mr. Bull pointed out that by leaving the issue to be tried by the
tribunal having jurisdiction to try the offence the sceused is often required to remain for
some congiderable time in the eommon gaol, when in fact it is obvions and well known that
he iz on account of insanity unfit to stand his trial,

We think that a person who is unfit to instruct counsel at a preliminary hearing ought
not to be asked to undergo a preliminary hearing,

The only objection put forward against Mr, Bull's suggestion was that in many parts
of Canada the justices of the peace and the magistrates are not trained lawyers, and auch
a provision might make for a loose enforecment of the eriminal law. We think this objection
is untenable. The finding of the justice or magistrate need not be binding on the Crown, as
a failure to commit for trial does not terminate the right of the Crown to continue the
prosecution. The law should be so framed that, if at any time it is considercd desirable, the
Crown might procced by way of indietment in those provinces where there is procedure by
indictment, or by charge where the procedure in the higher court is by charge, to bring the
case on for trial so that the issue could be determined either by a jury properly chosen or by a
judge having jurisdiction.

We think the advantage of having the issue in obvious cases decided as early as possible
much outweighs any disadvantage that could result from the suggested amendment to the
law.
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CHAPTER 1V

PROCEDURE UPON THE TRIAL OF THE ISSUE
OF CRIMINAL RESPONSIBILITY

Beversl of the medical witnesses and & few legal witnesses were in favour of far-reaching
alterations in the procedural methods of determining eriminal responsibility. The following
guggestions were made to us:

{a) The jury should decide only whether the accused committed the act, and the
question of eriminal responeibility should be decided by a board of psyehiatrists appointed
by the court, or appointed, one by the Attorney General, one by the accused and one by
agreement, or in default of agreement the third by the court.

(b) The court should decide only whether the accused committed the act charged, and a
board of psychistrista should report to the judge after the trial, on the mental condition of
the priscner. The judge would then take the report into consideration in disposing of the
prisoner.

(c) The presiding judge, assisted by twe psychiatrists sitting as assessors, as is done in
Admiralty eases, should try the issue, while the jury should determine whether the accused
committed the act.

There were different variations of these suggestions, but we consider that any of them
would effect such drastie changes in the Canadian concept of the administration of the
criminal law that none of them ought to be adopted. The great weight of responeible opinion
is against taking from the tribunal of fact as now constituted the authority to decide whether
or not an accused person ghould be found eriminally responsible for his acts.

. We do not consider it necesgary to discuss the constitutional aspects of these suggestions
further than to point out that there is grave question whether there is power in the Parliament
of Canada, without an amendment to the British North America Act, to pass legislation
taking from Her Majesty's courts, presided over by duly appeinted judges, the duty of
deciding whether an accused persen should be found guilty of an offence or not guilty on any
ground, and delegating that power to an adminigtrative board, however constituted. Judges
of the superior eourts in the provinees in Canada who perform such duties are, under the
terms of the British North America Act, appointed for life. We think there is much weight
in the contention that, under the terms of the British North American Act as it now is,
members of an administrative board could not be clothed with jurisdietion in those eriminal
cages in which the jurisdiction was traditionally exercized by Her Majesty’s judges at
Confederation.

Even if guch legislative power exists, we do not think it would be wisc to exerciee it in
the manner suggested. With great respect to those who have put forward these procedural
changes, quite apart from. the principle involved, there would be diffienlties in administration
in Canada, and we think these difficulties are conclusive againgt adopting these suggestions.
Only a few of the difficulties need be mentioned, viz.:

{(a) the board would have to determine the truth of statements put before it, either by
being present at the trial and hearing the evidence or by reading a transeript;

() if the board had access to evidence bearing on the accused’s mental condition not
given at the trial, the value of the evidence would be agsessed without examination or cross-
examination;

(¢) i the evidenee before the board were to be subject to examination and cross-
examination, there would in fact be two trials, one presided over by the judge and the other
by the board;

(d) it is inherent in our conception of the administration of justice that criminal
proceedings should be held in public, and that the function of the court should not be dele-
gated to administrative tribunals which do not possess the independence of the courts.
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To these may be added a fifth objection. The eriminal law of Canada must apply to all
of Canads, and the complications involved in putting into effect any procedure other than a
determination of the guilt or innocence of the aecused in one trial before a duly constituted
court would raige ingurmountable difficulties.

The chief reason underlying the suggestion of these drastic changes is to eliminate what
to many seems to be an unseemly “battle of experts” in the courtroom. We feel confident
that if there is embarrassment among medical witnesses by reason of expressed differcnees of
opinion in court, the situation may be ameliorated by some recommendations which we are
prepared to make rather than by any change In procedure with respect to the trial of the
igsue as to eriminal responsibility.



CHAPTER V

THE LAW OF INSANITY AS A DEFENCE
ON A PLEA OF NOT GUILTY

The Jaw of insanity as n defence on a plea of not guilty must necessarily be considered
in the two main aspeets: () the substantive law, and (b) procedure.

Having dealt with the important representations made to us about procedure, it is
convenient to discuss the substantive law and the representations made to us as far as pos-
gible apart from procedure. This is not entirely possible, however, as certain of the changes
in the substantive law suggested were coupled with those far-reaching changes in the proee-
dure that we cannot recommend.

A proper consideration of the suggested changes in the substantive law requires a precise
and accurate knowledge of the law s it now is in Canada, and without any confusion with
the law of England or that of other countries where the subject of ¢rimineal responsibility is
50 much diseussed in legal and medieal literature with constant reference to the M'Naghten
Rules and the “right and wrong” test.

The rules laid down by the judges in Fugland in answer to the questions submitted to
them arising out of the M’Naghten case! form a historical background to the Canadian law,
but neither the answers propounded nor the jurisprudence founded on them in England
constitutcs the Canadian law.

The Canadian law is statutory, and as such must recelve and has received interpretation
and application according to the prineiples applicable to statute law in Canada. SBection
16 of the Crimingl Code, which eame into foree on April 1, 1953, is not a section defining
inganity in a medical sense, but one of those sections of the statute law of Canada dealing
with responsibility for crime. It reads:

16. {1} No person shall be convicted of an offence in respect of an aet or omission
on his part while he was insane.

{2) For the purposes of this section a person is insane when he iz in a state of natural
imbecility or has disesse of the mind to an extent that renders him incapable of appre~
ciating the nature and quality of an act or omission or of knowing that an act or cnmssion
is wrong.

(3} A person who has specific delusions, but is in other regpects sane, shall not he
acquitted on the ground of insanity unless the delusions caused him to believe in the
existence of u state of things that, if it existed, would have justified or excused his act or
omission.

{4) Every one shall, until the contrary is proved, be presumed to be and to have
been sane.

This section replaces section 19 of the Criminal Code, which came into effect in Canada
on the first day of July, 1893. As we shall have to diseuss some changes in the revision of
1953, we set out the previous scetion in full:

19. No person shall be convicted of an offence by reason of an act done or omitted
by him when labouring under natural imbegeility, or disease of the mind, to such an
extent as to render him ineapable of appreciating the nature and quality of the act or
omission, and of knowing that such an act or omission was wrong.

2. A person labouring under specific delusions, but in other respects sane, shall not
be acquitted on the ground of insanity, under the provisions hereinafter contained,
unless the delusions caused him to believe in the exiztence of some state of things which,
of it existed, would justify or excuse hig act or omission.

3. Every one shall be presumed to be sanc at the time of doing or omitting to do
any act until the contrary is proved. -

This statutory provision defining criminal responsibility is subject to the provisions of
the Interpretation Act,? which read as follows:

110 C1. and ¥, 200,
*R.8.C. 1952, ¢, 158, 5. 15.



Every Act and every provision and enactment thereof, ghall be deemed remedial,
whether its immediate purport is to direct the doing of any thing that Tarliament
deems to be for the public good, or to prevent or punish the doing of any thing that it
deems contrary to the publie good; and shall accordingly receive such fair, large and
liberal construction and interpretation as will best ensure the attainment of the cbject
of 'tk}f Act and of such provision or engetment, according to its true intent, meaning and
gpirit.

The object of subsections (1), (2) and (3) of section 16 of the Criminal Code is to exempt
from criminal responsibility those who, on a fair, large and liberal construction and inter-
pretation of those sections, ought not to be held criminally responsible for their aets. It
follows, therefore, that the Canadian courts cught not to be criticized if the law has been
interpreted liberally in Canada. In so doing the courts have not been “stretching” the
wording of these subsections, as has been sometimes suggested, but have been applying the
whole law, as section 16 of the Criminal Code eannot be dissociated from section 15 of the
Interpretation Act, and the two sections must be read together.

Mzr, Justice Hodgins, of the Ontario Court of Appeal, in clear language laid down the
principles to guide judges in the application of the provigions of section 10 of the Ontario
Interpretation Act, which are similar fo the relevant section of the Dominion Act:

The rule laid down in the Interpretation Aet, L.3.0. 1914, ch. 1, sec. 10, 1s that
statutes shall “receive sueh fair, large and liberal construetion and interpretation as
will best ensure the attainment of the object of the Act, and of the provision or enact-
ment, according to the true intent, meaning and spirit thereof.” It is therefore open to
the Court to adopt the larger or later meaning of the word in question, if it be true, as
I think it is, that the Assessment Act in this partieular aims at exempting such means
a8 may be adopted at the mining location to aid in the concentration of the ore-mass,
even I that progresses to the point of using chemical means as well as those rnechamcal
and in g0 doing draws within its seope some part of what may be alternatively dcscrlhed
as amalgamation or reduction: see Attorney-General v, Sall Union Lzmtted {1917}
2 K.B. 488, per Lush, J. Tn this connection I refer to the language of Cozpns—ﬂardy
M.R., in Camden (M r:rqws) v. Inland Revenue Commaissioners (1914) 1 K.B. 641, at pp.
647 d.Ild 648: “The duty of this Court is to interpret and give full effect to the words
used by the Legislature, and it seems o me really not relevand to consider what @ particular
branch of the public may or may not understand to be the meaning of those words. It is for
the Courl to interprel the stotute as best they can. In so doing the Court may no doubt
asgist themselves in the discharge of their duty by any literary help which they can
find, ineluding of course the consultation of standard authors and reference to well-
known and authoritative dictionaries, which refer to the sources in which the inter-
pretation which they give to the words of the English language is to be found. But to
say we ought to allow evidence to be given as to whether there is any such technical
meaning, to be followed up, of course, by evidence as to what that special meaning is,
would I think be going entirely contrary to that which seems to be the settled rule of
interpretation.’1

That the section has been liberally construed, as it must be, is demonstrated by
reference to some of the Canadian cases. The word “and” preecding the words ““of knowing”
in the seetion of the Code as it was until April 1, 1955, was interpreted as “or” by the Court
of Appeal for Ontario, where the trial judge had ingtructed a jury that the onus was on the
accused to prove all of the elements mentioned in the sub-section—i.e., that he was suffering
from a disease of the mind fo an extent that rendered him not only ineapable of appreciating
the nature and quality of the aet but also of knowing that the act was wrong.

Here, if the accused did not know that in killing his wife he was doing what was
wrong he had no guilty intention and therefore was not guilty of murder, even though
he might have appreciated the physical not the moral nature and quality of his act.?

Apgain, the Canadian courts have given effect to the spirit of the law in determining
the burden that lies on the accused person to rebut the presumption of sanity. The burden
that lies on the aceused person in Canada is to prove the defence under the section properly
interpreted by proof of insanity “to the reasonable satisfaction of the jury”, and the evidence

! Re Mcintyre Porcupine Minea Ltd. and Morgan, (192]) 49 O.L.R. 214, at 219.
R, v. Crucknell, {1031) G.R. 634, per Mulock €.]J.0Q. at 637.
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is sufficient if the defence is established by “a mere preponderance of probability”.t While
according to the M'Naghten Rules the defence must be clearly proved, the distinetion has
been emphasized in Canada.? The standard of proof now required in England would appear
to be no higher than that required in Canada.?

It is at once apparent that some of the discussion of the subject before us and much
carried on in other countrics has little or no application to the subject in Canada. The
criticism that the law is not strictly but Iiberally interpreted and applied in England is not a
just eriticism of the interpretation and application of the Canadian law, because in Canada
the judges are bound to construe the law in such fair, large and liberal manner as best to
attain its object. We think much of the literature on the subject, espeeially that written in
the United States of America, has caused much confusion in the diseussion of the law in
Canadn, because many who appeared before vs quoted authorities who diseussed either the
common law of England or statuic law of states of the United States of America without
specific consideration of the exact statute law of Canada.

Tor the purpose of convenience, we set out the M'Naghten Rules:

THE RULES IN M'NAGHTEN’S CASE (1843)
(10 Cl. and F. 200 at p. 209)

(Q. 1) “What is the law respecting alleged crimes committed by persons afflicted
with ingane delusion in respect of one or more particular subjects or persons: as for
instance, where, at the time of the commission of the alleged erime, the accused knew
he was acting contrary to law, but did the act complained of with a view, under the
influence of insane delusion, of redressing or revenging soine supposed grievance or
injury, or of producing some supposed public benefit 7

{A. 1) “Assuming that your lordships’ inquiries are confined to those persons
who Jabour under such partial delusions only, and are not in other respects insane,
we are of opinion that notwithstanding the accused did the act complained of with a
view, under the influence of insane delusion, of redressing or avenging some supposed
grisvance or injury, er of producing some public benefit, he is nevertheless punishable,
aceording to the nature of the erime committed, if he knew at the time of committing
such crime that he was acting contrary to law, by which expression we understand
your lordships to mean the law of the land.”

(Q. I1.) “What are the proper questions to be submitted to the jury where a
person alleged to be afflicted with insane delusion respecting one or more particular
gubjeets or persons, is charged with the commission of a crime (murder, for example),
and inganity is set up as a defence ?”

{(Q. 111.) “In what terms cught the question to be left to the jury as to the pri-
soner’s state of mind, at the time when the act was committed 7"

{A. II and IIL) “As these two questions appear to us to be more conveniently
answered together, we submit our opinion to be that the jury ought to be told in all
cases that every man is to be presumed to be sane, and to possess a sufficient degree of
reagon ta be responsible for his erimes, until the contrary be proved to their satisfaction;
and that to establish a defence on the ground of insanity it must be clearly proved that,
at the time of committing the act, the accused was labouring under such a defeet of
reason, from disease of the mind, as not to know the nature and quality of the act he
was doing, or, if he did know it, that he did not know he waa doing what was wrong.
The mode of putting the latter part of the question to the jury on these occasions hag
generally been, whether the accused at the time of doing the act knew the difference
between right and wrong: which mode, though rarely, if ever, leading to any mistake
with the jury, is not, as we coneeive, so accurate when put generally and in the abstract,
as when put with reference to the party’s knowledge of right and wrong, in respect
to the very act with which he is charged. If the questlon were to be put as to the know-
ledge of the accused solely and exclusively with reference to the law of the land, it might
tend to confound the jury, by inducing them to believe that an actual knowledge of the

i Smythe v. The King, 1941 8.C.R. 17,

*R. v. Chupiuk, § C.R. 898, (1649} 2 W.W.R. 801.
t Spdeman v. R. (1838} 2 All E.R. 1138,
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law of the land was essential in order to lead to a conviction; whereas, the law is
administered upon the prineiple that everyone mugt be taken conclusively to know it,
without proof that he does know it. If the accused waa conscious that the act was one
that he ought not to do, and if that act was at the same time contrary to the law of the
land, he is punishable; and the usual eourse, therefore, has heen to leave the question
to the jury, whether the accused had a sufficient degree of reason to know that he was
doing an act that was wrong; and this course we think is correct, accompanied with
such observations and explanations ag the eircumstances of each particular case may
require.”’

{Q. IV.) “If a person under an insane delusion as to existing facts commits an
offence in eonsequence thereof, is he thereby excused 7”7

(A. IV.) “The answer must, of course, depend on the nature of the delusion; but
making the same assumption as we did before, namely, that he labours under such
partial delusion only, and is not in other respects insane, we think he must be considered
in the same situation as to respougibility as if the facts with respect to which the deluston
exists were real. For exgymple, if under the influence of his delusion he supposes another
men to be in the act of attempting to tale away his life, and he kills that man, as he
gupposes, in zelf-defence, he would be exempt from punishment, I his delusion was
that the deceased had inflicted & sericus injury to his character and fortune, and he
killed him in revenge for such supposed injury, he would be liable to punishment.”

(Q. V.) “Can a medical man, conversant with the disease of inganity, who never
saw the prisoner previously to the trial, but who was present during the whole trial,
and the examination of the witnesses, be asked his opinion as to the state of the pri-
-goner's mind at the time of the commission of the alleged erime, or his opinion whether
the prisoner was conseious at the time of doing the act that he was acting contrary to
law, or whether he was labouring under any, and what, delusion at the time ?"”

(A. V.) “We think the medical man, under the eircumstances supposed, cannot, in
strictniess, be asked his opinion in the terms above stated, because each of those ques-
tions involves the determination of the truth of the facts deposed to, which it is for the
jury to decide, and the questions are not questions upon a mere matter of seience, in
which ease such evidence is admigsible. But where the facts are admitted, or not dis-
puted, and the question becomes substantially one of science only, it may be convenient
te allow the question to be put in that general form, though the same cannot be ingisted
on as a matter of right.” :

A eareful cxamination of the applicable provisions of the Canadian statutes and the
M’'Naughten Rules demonstrates that there is a differcnee between the legislation in Canada
and the English jurisprudence which gocs to the very root of the determination of eriminal
respongibility. The phrase used in Canada is “incapable of appreciating the nature and
quality of the aet’ {since April 1, 1955, “‘appreciating the nature and quality of ar act”),
This is not svnonymous with knowing the nature and quality of a physical act.

The test to be applied by the jury in English jurisprudence is concisely atated: “Did
the person know what he was doing? or, if not, did he know that he was doing wrong?’"
The distinetion between mere knowledge and apprecintion of the nature and guality of the
act may be indicated by a eareful reading of the judgment of the House of Lords in the
Beard case, the Mead case, and the reference to the Beard ease by Duff C. J. Where he said:

Again the judgment of the Lord Chanecllor makes it quite clear that the defence
founded upon drunkenness was not that Beard was so drunk as to be inecapable of
forming the intent to commit rape, but that he was incapable of measuring or foreseeing
the consequenees of his violent act . . . ?

The decision in the House of Lords was that the proof of the capacity to have the intent to
ecommit rape was sufficient when death resulted from the felony without entering on an
inquiry as to whether the aceused was incapable by reason of drunkenness of “measuring
and foreseeing” the consequences of his violent eonduet. The language used in these leading
cases in England and Canads indicates that there is an important distinetion to be drawn
under Canadian law between a mental capaeity, whether caused by drunkenness or dieease
of the mind, to “know” what is being done and a mental capacity to “foresee and measure

1R. v. Beard, (1920} A.C. 479, at 505.
*R. v. Hueghea, 1942 5.C.R. 517, at 524,
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the consequences of the act’. It ia to be pointed out, however, that in making the staterment
quoted from the judgment of Duff C. J. in the Hughes case the learned Chief Justice was
not interpreting the Canadian law of insapity but was referring to the argument in the
Beard case.

Under the Canadian statute law a disease of the mingd that renders the accused person
incapable of an appreciation of the nature and quality of the act must necessarily involve
tnore than mere knowledge that the act is being committed; there must be an appreciation
of the factors involved in the act and a mental eapacity to measure and foresee the conse-
quences of the violent conduct. :

The difference in this respect between the Canadian law and the M Naghten Rules ean
be no better demonstrated than in the statement made before the Roval Commission presided
over by Sir Ernest Arthur Gowers in England, by Sir David Henderson, who stated:

The M’Naghten Rules are no longer in harmony with medical knowledge, and
furthermore Judges themselves vary greatly in their interpretation of them . .. In my
opinion . , , there are many different forms of mental discrder, all of which equally
ghould exoncrate a person from a charge of eriminal eonduct — e.g. melancholia, schi-
gophrenia, paranoid states, general paralvsis, senile dementia, epilepsy with insanity,
and many others. In many of the above cases the individusl’'s mind is sufficiently
clear to know what he is doing, but at the same time the true significance of his conduct <3
nol appreciated either in relation to himself or others.

The word “appreciating”, not being a word that is synonyvmous with “knowing”,
requires far-reaching legal and medical consideration when digeussing Canadian law, 1t had
its origin in the Stephen Draft Code. Not infrequently judicial reference is made to the New
Oxford Diecticnary for the definition of words used in Canadian statutes. The New Oxford
Dictionary gives five different uses of the word “appreciate”, depending on the context.
The one applicable to this statute is:

2. To estimate aright, to perecive the full foree of.
b. esp. to be sensitive to, or sensible of, any delicate impression or distinction.
“[Intil the truth of any thing . . . be appreciated, its error, if any, cannot be detected.”

An examination of the civil law of England and Canads shows that there is an important
difference between “krnow” or “knowledge’” on the one hand and “appreciate’ or “appre-
ciation™ on the other when used and applied to a given sct of eircumstances. This is best
illugtrated by the principles of law underlying those cases in which the maxim solentt non
fit injurta is involved. There is a clear distinetion between mere knowledge of the risk and
sppreciation of both the risk and the danger. Lord Justice Bowen said:

But where the danger is one incident to a perfectly lawful use of his own premises,
neither contrary to stafute nor common law, where the danger is visible and the rigk
appreciated, and where the injured person, knowing and appreciating both risk and
danger, voluntarily encounters them, there is, in the absence of further acts of omission
ar commisgsion, no evidence of negligence on the part of the oceupier at all. Knowledge
i not a conclusive defence in itself !

Lord Fsher, Master of the Rolls, said:

. .. mere knowledge of the danger will not do: there must be an assent on the part of
the workman to acccpt the risk, with a full appreciation of its extent, to bring the
workman within the maxim Volenti non fit injuria.z

This with great clarity distinguishes between mere knowledge and appreciation that foresees
the probable consequences that flow from a given act.

Duff, J. (later, Chief Justice) said:

Indeed, the respondent was not orly not volens, he was not, in the pertinent sense,
sciens; he had not, that is to say, a real appreciation of the risk involved in attempting to
pass over the gangway in the prevailing obscurity.a

t Thomas v. Quartermaine, {1887) 18 (. B.[). 885, at 687; 56 L.J.0.E. 340; 57 L.T. 537.
* Yarmouth v. France, 19 Q.B.DD. 647, at 657,
* Genera) Trust of Canada v. St. Jacques, (1931) 5.C.R. T11; {1931} 3 D.L.R. 654, at 655.
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Applying this law by analogy to the language of section 16 of the Criminal Code, it will be
¢lear that mere knowledge of the nature and quality of the act (“Did the person know what
he was doing ?”’} is not the true test to be applied. The true test necessarily is, was the
aceused person at the very time of the offence—not before or after, but at the moment of
the offence—by reason of disease of the mind, unable fully to appreciate not only the nature
of the act but the natural consequences that would flow from it? In other words, was the
accused person, by reason of disease of the mind, deprived of the mental capacity to foresee
and measure the consequences of the act ?

The word “wrong” as used in section 16 of the Criminal Code has not yet been inter-
preted by the Supreme Court of Canada. The Ontario Court of Appeal ordered a new trial
where the court wag of the opinion that no reasonable jury could find that the sccused was
by reason of disease of the mind ineapable of appreciating the naturc and guality of the act
and on the evidenee he admitted that he knew the act was against the law but the eourt
way of the view that the evidence of the psychiatrist, which tended to show that, although
the accused knew the act was against the law, nevertheless by reason of disease of the mind
he believed it was the right thing to do, was not properly put before the jury.! The Alberta
Court of Appeal would appear to restrict the word “wrong” to legally wrong, but it is clear
from the judgment that it did not consider the effect of the statute law of Canada but was
considering only the common law of England and applying the Euglish law,?

In the 1955 revision of the Criminal Code the phrase “et de se rendre compte que cet
acte ou cette omission était mal” in the French tranalation was changed to “ou de savoir
qu'un acte on une omigsion est mauvaise”. It would appear that the Commissioners revising
the Code in translating the word “wrong”, “mauvaise” rather than “mal”, intended to
make it clearer that the interpretation of the word “wrong’” was not to be restricted to
“illegal”. In Harrap’s Standard French and English Dictionary “mauvaise™ ig translated az
meaning “evil, ill, wicked”. If the Commission in revising the Criminal Code intended to
regtrict the meaning of the word “wrong” in translating to “illegal”, the word “ilegal”
would have heen a much more appropriate word to use.

Applying the provisions of the Interpretation Act, the word “wrong” must be given a
broad meaning. We think it means wrong hot only in the legal sense but something that
would be condemned in the eyes of mankind.

We think that where the defence of insanity is in issue the proper instruction to a jury
should be along the following lines: “If vou find on a mere preponderance of probability
based on the evidence taken as a whole the accused was labouring under natura! fmbecility
or disease of the mind to such an extent as to render him ineapable of foreseeing and measuring
the consequences of his act or of egtimating aright or perceiving the full foree of his act,
you should find him not guilty on account of inganity; or if on a mere preponderance of pro-
bahility based on the evidence taken az a whole you come to the ¢onclusion that the accused
was labouring under natural imberility or disease of the mind to such an extent that he was
incapable of knowing that the act was wrong (and by that I do not mean merely legally
wrong, but wrong in the sense that it was something he ought not to do and for which he
would be condemned in the eyes of his fellow men), you should find him not guilty on aceount
of insanity.”

As wo coneeive it, the function of the eriminal Iaw is to regulate relations among the
Queen’s subjeets, and it must be viewed from the point of view that those who are responsible
for their acts should be held accountable for the protection of society and that those who are
not respongible should not be held to be eriminal offenders.

In the light of the Canadian law, we have carefully considered and weighed the evidence
submitted before us to determine the angwer to two main questions which we think are the
questions that dominate our inquiry:

(a) Docs the evidence show that the whole law as it is now interpreted and applied in
Canada adequately functions to accomplish its object, Le., to protect from criminal respon-

1 R. v. Laycock, 104 Can. C.C, 274,
1R. v. Cardinal, {1053) 10 W.W.R., N 5., 403.
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gibility those who ought to be protected from eriminal responsibility and at the same time
hold responsible those who ought to be held responsible ?

(b) Has any alternative been suggested that we can recommend to Parliament with
confidence that it will better fulfil the object of the law as we consider it to be ?

As we stated, we do not think the substantive law can be considered entirely apart
from procedure or apart from the exercise of the statutory right of commutation and the
royal prerogative of merey. It was argued by some that the law defining criminal respon-
gibility should be so exhaustive as to encompass all those eases in which commutation is
exercised. We think that is idealistie but not realistic. No one suggesied that either the
statutory right of commutation or the exercise of the royal prerogative of merey should be
litnited or in any way interfered with where there was a relevant mentsal condition for eon-
sideration. It is obvious that these humane provisions of our law must remain, and we do
not think it possible to draft a statute that would be a satisfactory instrument in the admin-
igtration of justice and would function without much abuse if # were to encompass all those
cages in which commutation is now exercised.
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CHAPTER VI
THE ADMINISTRATION OF THE LAW IN CANADA

We now deal with the gubmissions and recommendations made to us about the law and
ita administration.

A careful review of all the evidence fails to show with assurance that it ean be said
there has been a miscarriage of justice detrimental to an accused person. On the other
hand, there is considerable reliable evidence given by those with wide experience in the
administration of the criminal law that under the present law as applied severa! persons
have been found not guilty on account of insanity who have suffered from no mental disease.

Taken on the basis of and giving proper weight to the reliable evidence that has come
before us, we feel that we cannot come to any other conclusion than that over the period of
years with respect to which those witnesses who eame before ug could give evidence—and
many witnesses could give evidence extending over more than twenty-five years—the law
taken as a whole and as administered and applied has functioned to do justice in Canada.

The problem before us cannot be considered as other than a legal one. We are not
concerned in defining “insanity”, “mental disease” or “mental illness”. We are concerned
with & law that defines criminal responsibility in such language as & jury of laymen can
understand and apply to the facts of a given ease before them and that will not be subject
to grave distortion in the courtroom. A courtroom cannot under our procedure be converted
into a medical clinic. It is probable that the full realization of what we have just stated
accounts for the fact that those who have had most intimate contact and experience with
the present law and its administration over a eonsiderable period of years have expressed
very definite views against any change.

Judicial opinion.

In response to our invitation to the Chief Justices in the provinces, judges of the
superior courts who had the widest experience in the administration of the eriminal law
in the provinees were asked to appear hefore the Commission snd submit their views on the
subjeet, or, if it wag not convenient to appear before the Commission, to submit their views
in writing. We feel we can say with assurance that we have had the benefit of the beat
judicial opinion from those in Canada whose duties have brought them in close touch with
the question we have to consider. In many cases the views were expressed by personal
appearance, and in other cases in writing. The vastly preponderant weight of the judicial
views is that there should be no change in the present substantive law. In the view of the
judges, the law has worked very satisfactorily and without miscarriage of justice. Some,
but & very small proportion, of the judicial opinion was that there were cases that could not
come within a strict interpretation of the present law, but these cases were taken care
of by the exercise of the right of commutation. Those who held this view could suggest no

. alternative to make for a better administration of justice. We feel that there is no group in
Canada in a position to consider the subject more objectively or better able to give an authar-
itative opinion than the judges who expressed their views to us, either individually or
collectively.

Medical opinion.

The weight of medical opinion was likewise opposed to any change in the law except as to
terminology. Some recommendations were made as to better procedure which would not
involve the alienation of the right of the accused to have sll issues of fact tried by a jury.

Canadian Psychialrie Association.

On the appointment of the Commission, the Canadian Psychiatric Association, which is
the official association of the members of the medical profession who specialize in peychiatry
throughout Canada, set up a committee eonsisting of certain members from all of the ten

15



provinees in Canada, under the chairmanship of Dr. Kenneth G. Gray, a certified specialist
in peychiatry who is engaged in the practice of his profession in Teronto and as a professor
in the Department of Pgychiatry in the University of Toronto. There were corresponding
members in each provinee, and in addition a great number of psychiatrists received a draft
of the brief which was presented to the Commission. It was not submitted to a general
meeting of the Association, but local representatives were asked to discuss it with local
groups of psychistrists. A relatively small number of psychiatrists were at variance with
the brief. It was suggested to each of them that he should appear before the Comtnission
and express his individual point of view. The brief was presented jointly by Dr. Gray and
Dr. Roberts, Secretary of the Assoeiation. Dr. Roberts said:

I think it may be said that this (the brief) represents the over-all generally agreed
view of the Association.

As may be observed, we gave the widest opportunity to those who had views at variance
with the brief submitted by the Association to appear hefore the Commission, and we shalt
mgke some reference to the evidence of particular witnesses.

The brief of the Canadian Psychiatric Association (Exhibit 5} is concise, and it is con-
venient to set it out in detail:

Presentation by the Canadian Psychiatric Association to the Royal Commission appointed
to study the Revision of the Criminal Code with Respect to Insanity,
Relationship to Capital Punishment

In formulating the recommendations of the Association, it is nccessary to say
something about the relationship of eapital punishment to the defence of insanity.
It is the view of the Association that there is such a relationship and that ocur recom-
mendations should be divided into the following groups: (a) where eapital punishment
is retained, (b} where eapital punishment ig abolished and (&) recommendations which
are independent of the retention or abolition of capital punishment.

In existing trials, where an accused person is charged with murder and the defence
is insanity, the result is that the accused is hanged if the plea is unsuccessful, whereas
he is held at the pleasure of the Lieutenant-Governor {which usually means life detention
in a mental hogpital) if the plea is successful, In other words, the result of the plea of
insanity means life or death for the accused.

It seems self-evident that in our system of jurisprudence there is only one method
whereby this issue may be detertnined and that is by the verdict of a jury.

It alzo seems likely that the right of an aceused person or his eounsel to scleet the
medical witnesses who will give testimony on his behalf must be retained.

It follows that in some eases there may be a differenee of opinion between psychia-
trists giving evidence for the Crown and psychiatrists giving evidence for the defence.

This eonflict of expert evidenee iz regrettable but we fecl we must be realistic and
recognize that it may oecur in some cases. There is doubt that the conflict of opinion
in psychiatric cases in the courts is more frequent or more pronounced than in other
types of expert evidence. In seeking an explanation of this confliet of opinion, it is to
be remembered that the psychiatrists who pive evidence are required to conduct their
examinations under difficult eircumstances. The examinations are usually econducted in
jails and the psychiatrist is dependent upon information which he can gain from one or
more interviews with the accused and interviews with other persons having knowledge
of the facts. The psychiatrist is deprived of the facilities which are available to him in
a modern hospital to assist in his investigation.

If the foregoing statements are accepted as correct, it follows that some of the
suggestions which have been put forward from time to time for the purpose of abolishing
the conflict in expert testitnony are not likely to succced. These suggestions include
such mesgures ag withdrawing the question of insanity from the jury and leaving it to
the determination of the trial judge; the appointment of an independent panel of
expert witnesses and related procedures,

In these circumstances, we do not recommend that substantial c¢hange in the
M’'Naghten Rules. One change which has been suggested from time to time is that the
Rules shauld be enlarged to include & person who is unable to control his conduct by
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reason of a mental iliness primarily due te emotional factors and without impairment of
the cognitive faculties. It is considered that so long as capital punishment is retained,
with the foregoing consequences, this widening of the M Naghten Rules would increase
the number of cases in which there would be a conflict of psychiatric testimony. This
carries with it a risk that the administration of justice would be weakened.

With this background in mind, the following recommendations are prosented.
(a) Where Capital Punishment s Retained

These recommendations are in addition to those under heading {¢) below. The
Association believes that there are two measures which would tend to mitigate the
divergenee of opinion in these cases.

First, it iz recommended that wherever possible the psychiatric examination of an
accusged person be conducted in a mentsl hogpital. Authority for this procedure is
conta,inei) in section 679(¢) of the Criminal Code aud also some of the provineial statutes.
Buch an examination is obviously more thorough than an examination conducted in a
jail and should reduce the likelihood of differences in professional opinion.

Secondly, it is recommended that before trial there should be an interchange of
the reports of psychiatrists who have examined the aceused on behalf of the Crown and
the defence. If this cannot be accomplished by administrative encoursgement, we
recommend that the rules be amended to make such an interchangs mandatory. It
is also desirable that the psychiatrists eonfer in advanee of the trial. Every cneour-
agement should be given to this procedure, including puyment of the psvehistrists’
expenses in attending such a conference. We believe that such an interchange of
reports and pretrial conference would reduce the conflict of opinion and would tend
to emphasize the points on which agreement bas been reached rather than the points
in respeet to which differences of opinion exist,

(b} Where Capilal Punishment is Abolished

In the event that eapital punishment were abolished, there would be a drastic
change in the use of psychiatric evidence in homicide eases, Instead of psychiatric
evidence being used primarily to avoid the death sentence, psychiatric evidence could
be used primarily te determine whether the accused person should be confined to &
penal institution or a mental ingtitution.

In this event we would rceommend that psychiatric evidence be not introduced
until after the jury has convicted the accused person. The psychiatric evidence could be
reserved to be heard by the judge to assist him in passing sentence.

It is our understanding that this is characteristic of the system which prevails in
Norway and Sweden.

Psyehiatric evidence would be directed to the question of whether or not there
exists any mental illness or mental deficiency which is relevant to the sentence to be
passed upon the aceused person. The evidenee could be used by the trial judge to assist
him in deciding whether there should be any mitigation of sentence and whether the
sentence should be spent in a penal or mental nstitution.

If this arrangement were adopted, the M’ Naghten Rules eould be repealed.

(¢) Recommendations which are Independent of the Retention or Abolition of Capital
Punishment

Irrespective of whether capital punishment is retained or sholighed, the Association
recommends that the Criminal Code be amended by substituting modern terminclogy
for some of the archaic language used in describing forms of mental deviation. The
suggested changes are set out 1n a briel compiled by the Canadian Mental Health
Aggociation, whieh we endorse.

We feel that attention should be directed to the inercasing use of psychiatrie evi-
dence in criminal cascs. We refer particularly to the use of such evidence in summary
trials. The reason for obtaining a psychiatric report in these cases is not primarily to
determine culpability but rather to aseertain the cxistence of any mental deviation
which could be resolved by treatment. Hundreds of these examinations are being
carried out each year in Canada for magistrates’, juvenile and family courts. It is
customary for the judge or magistrate to receive a written (ungworn) report.
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CItis recommended that if necessary the Criminal Code be amended to legalize the
existing practice of receiving these unsworn reports, with the understanding that the
author of the report may be subpoenaed for cross-examination when necessary.

We suggest that the Commission survey the existing facilities for conducting psy-
chiatric examinations in criminal cases. These facilities are under provincial jurisdietion
and there is likely to be considerable variation in their establishment. The gurvey may
lead to an appraisal of the adequacy of these facilities.

TFinally, this brief ealls attention to the subject of the disposal of persons who are

acquitted of crimes by reason of a defence of Insanity. The Criminal Code provides
that these persons shall be held at the pleasure of the Lieutenant-Governor. This means
of course that they are held under the jurisdiction of the various provincial governments.
It will be found that the provinces differ greatly with respect to the custody of these
persons, including the mode of determining applications for release, official attitudes
toward release and allied matters, Tt may be possible for the Commission to recommend
a more uniform procedure in the disposal of these cases.

We are making this report on the assumption that capital punishmenrt is to be retained
as part of the law of Canada. If it is not, the evidence before us justifies the conelusion that
the subject incorporated in the terms of reference is very academic, as all the evidence goes
to show that, except in the most obvious cases, the defence of insanity is raised only where
the offence is punishable by death.

Tt is to be noted that the brief of the Canadian Psychiatric Association is based on a
coneeption of 8 narrower interpretation of the law than that whieh we believe to be the correct
one.

The Tepresentations of the Canadian Psychiatric Association were endorsed by the
Ontario Division of the Canadian Medical Association and by the British Columbia Division
of the Canadian Medical Association.

We now discuss the medical evidence submitted apart from the representations on
behalf of the Canadian Psychiatric Association.

Provinee of Quebec Psychialric A ssociation.

A brief (Exhibit 27) was submitted by the Provinee of Quchee Psyehiatric Association,
which dealt mainly with changes in terminology. It was gtated in the brief:

In connection with the test having reference to the M'Naghten Rules, we readily
admit that these are inadequate and perhaps too severe. They should be softened,
because they may lead to the finding of a mentally ill person as guiity. Unfortunately,
we must admit that we are unable to suggest, at the present time, any effectual or
general alterations. It is plainly the duty of the Court to weigh each case in particular
as it is submitted, with the belp of expert psychiatric evidence.

This does not take into consideration a statement of the Canadian law as we conceive it.

Department of Psychiatry, Fasulty of Medicine, University of Manitoba,
and the Psychiatric Section, Manitoba Division,
of the Canadian Medical Association.

A joint Committee of the Department of Psychiatry, Faculty of Medicine, University
of Manitoba, and the Psychiatric Section, Manitoba Division, of the Canadian Medieal
Association submitted s brief (Exhibit 15) making no representation as to a cliange in the
present law, with the exception of the doletion of the word “natural” in subseetion (2) and
the words “but in other respects sane” in subsection (3} and the restoration of the word
“the’” prior to the word “aet’” in gubsection {2) in place of the word “an”.

Saskatchewan Psychiatric Assoctalion.

A brief {(Exhibit 18) submitted on behalf of the Saskatehewan Psychiatric Association
recommended that the present law be completely abrogated and that once the accused
person has been found guilty of committing the act the judge should then call upon a panel
of psychiatrists to present a joint report on the mental state of the accused person at the
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time of the act and at the time of the examination subsequently. The judge would, in the
light of the report, pass judgment ag to the disposal of the accused person,

Canadian Mental Health Association, Saskalchewan Division.

In 5 brief (Exhibit 19} submitted by the Canadian Mental Health Association, Saskat-
chewan Divigion, it was stated:
It has frequently been said that the M'Naghten Rules as they stand are highly
unsatiefactory but that nothing better hag been found to put in their place.

In presenting the brief Dr. Luey said:

The fact remains that, as the M’Naghten Rules are now administered by the courts,
they do seem to be reasonably equitable.

Ajg to irresistible impulse, he said:
I think it is extremely difficult to say whether there is such a thing as irresistible

impulee or not. As I say, I think it requires a far greater knowledge of people’s minds
than people possess at the present time , . .

Medical Staffs of Division of Mental Health, Alberla, the
Faculty of Medicine of the University of Alberla, the
College of Physicians and Surgeons of Alberta, the Alberta
Division of the Canadian Medical Associntion, and the
Alberta Psychiatric Assoctation.

A joint presentation (Exhibit 22) was made by the Director and the Mental Hospitals’
Medical Staffs, Division of Mental Health, Alberta, the Faculty of Medicine of the Univer-
sity of Alberta, the College of Physicians and Surgeons of Alberta, the Alberfa Division of
the Canadian Medical Association, and the Alberta Psychiatric Association. Ag the psychia-
trie representatives of these several organizations are the same individuals, it was considered
expedient to make one submisgion. It was submitted that no person should be convieted
of an offence by reagon of an act done or omitted by him while suffering from a peychosis.
There was considerable divergence of opinion as to what term should be used. This recom-
mendation was coupled with a recommendation that in all eascs involving major crime
against the person the accused person should be examined independently by more than one
peychiatrist and the reports of the examinations should be submitted to the trial judge.
In presenting the report, Dr. MacLean stated that the intention was that the examination
should be made after trisl and that the decision of the psychiatrists and not the jury ehould
be final. The result of this recommendation is that the report of the psvchiatrists would
have no bearing on the guilt or innocenee of the aceused person and would withdraw the
issue of criminal responsibility from the tribunal of fact.

Canadian Psychological Association.

The Canadian Psychological Association, consisting of six hundred qualified psycho-
logists from all parts of Canada, in a letter (dated August 30, 1954, Exhibit 41) to the
Commission endorsed the brief of the Canadian Psychiatric Association.

Trndividual medical witnesses.

The medical witnesses who appeared individually may be classified as follows:

{a) Those who have had long and intimate experience in the administration of the law.

{b) Those who have had some experience with the administration of the law.

{e) Thoze who have had no expericnee with the administration of the law but have
gtudied it from an academic point of view.

We shall discuss firet the evidence of those who have advoeated a change in the present
law. The following suggestions were put forward:

(a) That the present law should be retained but something should be added which
would take into eonsiderstion irresistible impulse as a result of mental disease; but, it was
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stated, there would be great difficulty in determining the difference between an unresisted
impulse and an irresistible impulse. (Dr. Prosser, at p. 107, suggested this could not be
determined by a jury but would have to be determined by expert psychiatrists).

1) That the law should be abrogated. The paychiatrist should answer only the question
whether or not the aceused person is mentally ill. (Dr. Weil, p. 234).

{¢) That the recommendation of the British Medical Association to the Royal Commis-
gsion in England should be adopted, by adding the words

a disorder of emotion such that, while appreciating the nature and quality of the act,
and that it was wrong, he did not possess sufficient power to prevent himself from com-
mitting it.

(Dr. Black, p. 442).

{d) The law should be completely abrogated and the issue determined by a panel of
psychistrists who would report to the judge, who would, with the aid of the report, pass
judgment. (Dr. M. G. Martin, p. 729),

(&) No one should be eonvieted of an offence committed while suffering from a psychosis.
This was coupled with the recommendation that the issue be decided by a board of paychia-
trists or a judge sitting with assessors. {Dr. MacLean, p. 698, Bee also Dr. Stevenson, p.
780).

(f) The rules should be abrogated, the judge to receive a report from a board of psychia-
trists. (Dr. Stevenson, p. 769).

(g) Many people suffer from mental illness who are not covered by the present law,
but no suggestion was put forward as to how the law could be framed to cover them. (Dr.
MacLeod, p. 1008. Reference also to Exhibit 27, p. 1226-132).

(h) The law should be abrogated. If the question of mental disease is raised it should
be determined, and, if mental disease is established, it would affect the penalty; but doubt
was expressed that a law could be devised that would set down in writing a dividing line
between those who are responsible and those who are not, (Dr. Reed, p. 1066).

(i) The law is not satisfactory. There are many fine points in it if a medical witness
will examine it. If the word “appreciste’” is properly considered it is helpful to overcome
criticism of the law. A defence of irresistible impulse should not be included. (Dr. Doyle,
pp. 1686, 1688).

Tt will be observed that most of those who advocated either the abrogation of the present
law or substantial change in it, a$ the same time recommended that the issue be tuken out of

present judicial process.

In addition to the briefs from organized medical bodies, many medical witnesses of
very wide experience, most of whom had much forensic experience, gave it as their opinion
that the law ought net to be changed. Many said that, while it was not entirely satisfactory
as worded, in experience it worked satisfactorily, and alternatives that would make for
better administration of justice eould not be put forward.!

The evidenee of all the medical witnesses who were cither in favour of no altcration in
the present law or had no satisfactory alternative to suggest may he summarized in this
way: Though some felt that the present wording of subsection (2} of section 16 is not entirely
satisfactory, in practice it has worked satisfactorily in its application to the cases that
came before the courts. None of those who expressed doubts about the present wording
have felt they have any slternative to offer.

The preponderance of opinion of all the medical evidence is against the introduction of
a defenee of irresistible impulse.

1Dr. Menzies, pp, 119 et seq.; Dr. Murchison. pp. 178 et seq.—would leave the decision to the judge. Dr. Pottle,
p. 427; Dr, O'Brien, p. 431; Dr. Mathers, p, 537; Dr, Pinvock, pp. 574 et seq.; Dr. MeKertacher, pp. 587, 583; Dr.
Nelsom, p. 618: Dr. Gray, p. 1341; Dr, Senn, p. 1534; Dr. Tennant, p. 1309 Dr, Farrar, p. 1857; Dr. Cathcart, p. 1705,
Dr. Huard, at pp. 1027 et seq., Dr. C. Martin, at pp. 1133 et seq., and Dr, Larue, at pp. 1158 et seq., endorsed the
brief of the Quebec Paychiatric Association.
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On the most careful review of all the medical evidence, the weight of the evidence is
preponderantly against any change in subgection (2) except as to terminology. In most
cases where medical witnesses suggested definite ehanges in the substantive law they con-
templated a decision by other than our present judicial process.

The medical witnesses were, however, almost unaninous in condemnation of the wording
of gubsection (3) of seetion 16. The medical opinion is that this subsection describes a condi-
tion that does not exigh. Medical witnesses agree that if a person suffers from “specifie
delugions” asg a result of disease of the mind he cannot he “in other respects gane”. Some
mediesl witnesscs were in favour of the elimination of the subsection as a defence, as in their
opinion the condition contemplated by the subsection eould be raised under subsection (2).
Others took the view that, although the subsection was objectionable from a medical poing
of view, it has in practice gained a legal significance that interpreted a mental condition {o
the lay mind. We shall deal further with this subsection.

Representations by Members of the Bars of the Provinces,

Members of the bars of the provinees in Canada, like those of the medical professior,
responded genercusly to assist us in our deliberations. The Canadian Bar Association made
representations as a body, and the provincial committees of the Criminal Law Section of the
Canadian Bar Association in certain provinces filed briefs. The views expressed by the
members of the bar were at great variance, The individial members appearing before us
may be divided into three classes:

{a) those whose practice in the criminal courts is on the Crown side;
{b) those who usually conduct defences;
{e) those who do not practise in the eourts but teach criminal law,

In some cases, however, those coming within elasses (a) and (b} teach law In the universities
or law schools in Canada, and others have had considerable experience both on the Crowm
side and as defence counsel.

Canadian Bar Assoctation.

The only representation from the Canadian Bar Asaocciation wag eontained in the follow-
ing resolution:

REBOLVED that the Canadian Bar Association recommends to the Royal
Comrmission on Insanity presided over by Chicef Justice McRuer and to the Department
of Justice that a doubt concerniog the capacity to form the necessary intention even
though it is based on insanity evidence should bhe resolved in favour of an aceused in
reducing what would otherwise be murder to manslaughter.

We shall deal later with the standard of proof and the subject of diminished responsibility.

New Brunswick Commitiee of Criminal Law Section of the
Canadian Bar Association.

The New Brunswick Committee of the Criminal Law Section of the Canadian Bar
Association filed a brief (Exhibit 8) which expressed the majority view of the committee.
It proposed that the first subsection of section 19 be replaced by a section worded as follows:

19 (now 16). No person shall be convicted of an offence by reason of an act done
or omitted by him while suffering an impairment of mental faculties to such an extent
as to render him incapable of appreciating the nature and quality of the act or omission,
or of knowing that such an act or omiseion wag wrong.

1t was stated, however, that, while it was considered that the test of responsibility was the
proper one, it was not recommended that this question should be put to the jury baldly.

We favour the retention of a definition of irresponsibility in terms of a degree of impair-
ment of mental faculties,
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The committee rejected proposals for the enlargement of the deﬁmtdon to include the
so-called “irresistible impulses”,

because we do not believe that a person whose mental faculties are impaired to a lesser
degree than that which will prevent appreciation and understanding can be said to be
totally incapable of control.

The majority of the committee were in agreement that the principle of diminished
responsibility due to mental impairment should be recognized in murder cases, giving to &
jury the right to reduce the verdiet from murder to manslaughter, and that any doubt with
respect to the diminished responsibility should be resolved in favour of the accused person.
The recommendation was that in all other respects the onus should remain unchanged.

It may be pointed out that the frailty of the recommended wording is that it would
encompags & wide range of mental impairment unrelated to mental disease, which would
be a far-reaching and drastic chabge in the criminal law. There would also result great
confugion in the minds of lay jurymen where the onus varied in relation to different aspects
of the case.

Suggestions o the Commitlee on Uniformity of Legislation
(Criminal Law Section} in 1948 (nol adopled).

Louis H. McDonald, Director of the Criminal Division of the Department of the
Attorney General for the Province of Nova Secotia, submitted a brief (Exhibit 11} that
had been prepared for presentation to the Committee on Uniformity of Legislation (Criminal
Law Section) in 1948 but was not adopted by the Commitiee, The minutes of the Section
gtated that there was much opposition to the suggestion that irresistible impulse should
constitute a defenee in murder cases, and the matter was referred for further consideration
and had not eome before the Committee since. The conclusions of the committee were:

The ease for the introduction of the defence of irresistible impulse is weighty but it
cannot be regarded as conclusive. While an attempt has been made in the foregoing to
state such case, the Nova Seotia Sub-Committee is not prepared upon the basis of the
enquiries it has made, to recommend in favour of the defence or to go further than to
recommend additional study preferably by legal in co-operation with medieal experts.
The attitude of modern psychiatrists suggests that, if a revision of the Rules 15 contem-
plated, it may be desirable to consider even wider changes. If it were decided to adopt
the defence, It is submitted that proof beyvond ressonable doubt should be required.
This would, however, have the undesirable effect of introducing two standards of
proof in relation to inganity but it appesars to be necessary.

The following wording was suggested:

(19) (now 16). (1) No person shall be convicted of an offence by reasen of any
act done or omitted by him when Iabouring under natural imbecility, or disease of the
mind, to such an extent as to render him incapable of appreciating the nature and
quahty of the act or omission, or of knowing that such an act or omission was wrong,
or when the act was done or omitted under an impulse which such person was, by reason
of natural imbecility or disease of the mind, deprived of any power to resist.

(2) Every one shall be presumed to he sane at the time of doing or omitting to do
any act until the contrary is proved,

(31 Every one shall be presumed not to have acted under any impulse which he was
by reason of natural imbeeility or disense of the mind deprived of any power to resist
until the contrary is proved heyond reasonable doubt.

Nova Scotia Commiltee of the Criminal Law Section of the
Canadian Bar Association.

P. J. 'Hearn, barrister and solicitor, employed by the Crown as Deputy Proseeuting
Officer in Nova Scotia, presented a brief (Exhibit 12) on behalf of the Nova Seotia Com-
mittee of the Criminal Law Section of the Canadian Bar Association, in which the following
wording was recornmended:

A. Everyone should be held criminally liable for the probable consequences of his
intentional eonduct {whether act or omission) unlesa
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Columbia Section, of the Canadian Bar Association, and by the Faculty of Law oi the
University of British Columbia, to present a memorandum to the Commission.

The memorandum (Exhibit 24) refers at length to the report of the Gowers Commission.
The language of the Canadian law wag not discussed as distinet from the English law.
He was in favour of the alternative recommendation of the Gowers Commission, which en-
dorsed the sugpestion contained in paragraph 317 of ita report, which agreed that the
M’Naghten Rules should not be abrogated but should be amplified, as indicated in paragraph
317, aa follows:

The jury must be satisfled that, at the time of committing the act, the accused,
a5 a result of diseasc of the mind (or mental deficiency} (a} did not know the nature and
quality of the act or {b) did not know that it wag wrong or {¢) was incapable of pre-
venting himself from committing it.

Mazwell Cohen is a professor of law at McGill University, but not a professor of
eriminal law, and did not present himself as an anthority on criminal law. He spoke on
behalf of the John Howard Society. He filed a brief (Exhibit 26} in which it was submitted
that the psychiatrist was hampered in court and unahble to tell the whole truth. His submig-
gion wag that expert medieal advice should be sought hy the court, and there should be a
report te the eourt from a panel of experts set up by some such official or unbiased body as
the Royal College of Physicians of Canada. He recommended the Briggs Taw of Massa-
chusetts for consideration.

He recommended that the eriminal law should recognize mental disease ag & defence
and should not attempt a definition of mental disease beyond the mere statement in the
Code providing for mental disease or mental impairment or irrationality as a defence. At
the same time the M'Naghten Rules could be retained, with the aceused having the option
to plead them or alternatively to plead the new rules providing for limited or lessened
regpongsibility.

Mr, Cohen put hig submission this way: Where the accused person is fit to stand trial,
then the accused shall stand his trial on the issues of fact, and the findings of the panel
ahbout hig earlier mental impairment at the time of the offence, as well ag his potential
“irrationality” for the future, shall permit & conclusion by the judge andjor jury of a
condition of lessened or limited regpongibility, or in special cases of no responsibilily.
In cases of lessened or limited responsibility, the sentence would reflect the need for a
“hymanistic-therapeutic” approach to punishment. The viewpoint in senteneing
the person so found “guilty” would be more therapeutic than penal, and might require
permanent committal to an appropriate institution or at least for the duration of the
illness.

In case the accused person hag been mentally ill but is not 1l at the time of the trial,
the scntence should refleet appropriate supervisory measures such az pericdic psychiatrie
examination if found guilty.

Dellard Dansereaw, (.., a member of the bar of the Provinece of Quebec for nineteen
years, acted as Crown Prosecutor for nine years, and 1s now engaged in private practice.
He opposed leaving such a highly technieal case as insanity to a jury, and submitted that it
should be declared to be a matter of law.

The Hon. Antoine Rivard, Q.C., Solicitor-General for the Province of Quebec, made the
following subrmission:

I think that when a techineal question, a scientifie point, is raised, as to which the
Court or the jury is not supposed to have technical or scientific knowledge, first of all
that scientific point, that setentific question, should be, with the help of Crown counsel,
defence eounsel and the Court, drafted as s definite question on which the Court wants
to have scientific light. Then there should be in each province, and perhaps in each
distriet, s list, which could be drafted by the medical profession, the universities and
the Department of the Attorney-General, of medical men who were recognized by these
three authorities as being real and authoritetive experts. When such a question is raised,
and when it is drafted in definite terms, the Court would ask the Crown to pick from
that list one expert, the defence would pick another, the two would appoint a third,
or if they could not agree on the third the Judge would appoint the third, The gpecific
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question would then be put to the experts, the experts would work outside of Court,
making all necessary research and examinations, and their report to the Court would be
& majority opinion or a unanimous opinion, and that would be the scientific opinion
which would help the Court and the jury to decide.

Francis de B. Gravel, who did not profess more than a very limited cxperierce in the
practice of criminal law, recommended that anyone who can prove any degree whatsoever
of mental deficiency should be entirely exeused from the criminal consequences of his act.
The aceused person should show that his act was the result of his mental deficiency. He
would favour a law defined as follows:

Unless you believe beyond a reasonable doubt either that he was not suffering from
a diseased or defective mental condition, or that the act was not the product of such
abnormality you must find the accused not guilty by reason of insanity. He would
still be responsible for his unlawful sct if there was no causal connection between such
mental abnormality and the act.

Raymond Maher, whose experience in this field was also limited, recommended that the
word “insane” be deleted and replaced by “mentally incapable™; that subsections (2) and
(3) be deleted ; and that the word “sane’ in subscction (4) be replaced by “mentally capable”.

He stated that under the present procedure it was futile to raise the plea of insanity,
and that the trial of the two issues of guilt and insanity at the same time puts the defence in
an impossible position.

Norman Berins, Q.("., eleven years Agsistant Crown Attorney in the City of Toronto
and Connty of York, now cngaged in private practice, modestly diselaimed any special
knowledge of the matter, and did not feel qualified to spesk on the subject. However, it was
submitted that there should be an abrogation of the M'Naghten Rules.

Abrogation of the M’Naghten Rules would require more careful and more expert exam-
ination of accused persons so that all relevant facts may be adduced in evidence to
enable the Magistrate, the Judge and the Jury to determine the bread question —
should the accused be relieved of ¢riminal responsibility becanse of his or ber mental
condition—the consideration of the question being freed of the rigidity associated with a
striet interpretation of the M'Nuaghten Rules.

Mr. Borins stated that he personally would favour the enlargement of the M'Naghten
Rules to include the recommendation of the British Medical Association in preference to or
as ah alternative to abrogation.!

Ag againgt the recommendations of these witnesses, we have the evidence of many
witnesses who have had very wide and long experienee in the administration of the criminal
law.

H. Alan Maclean, Q.C., Deputy Attorney General for the Province of British Columbia,
has heen associated with the Department of the Attorney General for twenty years, has
prosecuted a number of cases in which the defence of insanity has been raised, and has
read the trangeripts of evidence in cases in which the defence was raised and a greal many
others.

It has never come to his attention that a trial judge hag interfered with a psychiatrist,
alienist or medical practitioner in the submission of his evidence with regard to mental
symptoms. e never heard of Crown counsel objecting to evidenee which could go to prove
mentea] disease, as some witness had suggested.

He discussed the question of irresistible impulse:

The difficulty about the whole matter iz in working out a formuls which would
relieve from criminal responsibility those who are not deserving of punishment, and
which at the same time, would not exempt from punishment these to whom punishment
would be a deterrent, and who in the interests of the state, should be punished.

If & change is to be made, he prefers the recommendation In the memorandum of dissent
o the Gowers Commiseion, at pages 285-287 of the report. The addition of the defence of

1¥ide p. 38,
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irresistible impulse would leave the question of whether the impulse wag irresistible or
unresisted to be decided almost wholly on the evidencs of experts. The witness felt this
would present great difficulty in those parts of Canada in which the serviecs of competent
experts are not obtainable, and without additional safeguards it would lead to abuses that
would prejudice the whole administration of justice.

Joseph McKenna, Q.C., has been in private practice since 1920, and has acted as Agent
of the Attorney General of Alberta. He never ¢onducted a defence where a ples of insanity
was advanced. He is firmly opposed to any change in the law as it now stands. He further
felt that it would be dangerous to delete subsection (3).

Eric Pepler, Q.C., a former Deputy Attorney General of the Provinee of British Columbia
for twenty vears, and past Chairman of the Criminal Law Bection of the Canhadian Bar
Association, has been involved in a great many cases in which the defence of insanity was
taised. He is much opposed to any change in the present rules:

I think the minute you start bringing in anything else by way of rider or provigo to

that rule you are going to let yourself in for a great desl of trouble, both in explaining

the law to the jury-—I think it would be a great mistake. The rule now has stood the
test of time for a great many years, and nobody yet has been able to produce a satisfac-
tory alternative that I have seen. For that reason I think the rule should be kept as it ia.

T. G, Norris, ).C., has practised law for forty years, is a Bencher of the Law Society of
British Columbia, and has been engaged in a large number of eapital cases on behalf of the
Crown and has defended certain cases.

He could not say that there was any test which could be applied other than the test
provided by the M'Naghten Rules.

__ After all, the test must be a layman’s test; that is, a test which is understood by
juries.

Unless you have a layman’s yardstick, then I think the thing gets into a state that
there is no hope of seeing that justice is administered as it clearly should be in this
country.

W. C. J. Meredith, Q.C., Dean of the Faculty of Law of MeGill Cniversity, has studied
and written on the subject, and has come to the conclusion that it would be preferable to
leave section 16 of the Code as it is.

While in his view leaving the field not covered by the rules to the royal prerogative of
mercy is not a perfect solution of the problem, he believed that it was safer than to recognize
a defence such as irregistible impulse, which might provide eriminals with an easy escape
from justice. Mr. Meredith’s submission was that if the defence of irresistible impulse is to
be introduced, it shouid be proved beyond a reasonable doubt, as is required in the State of
Pennsylvania.

As to the New Hampshire law, which we sghall diseuss later, the witness stated:

Well, to have no test at all, assuming you are going to retain juries, and I Would
hope that that would be the last thing we would give up—assuming you are going to
retain juries and have no test whatever, the Judge would be in an impossible position.
He would not know what to say to the jury in directing them.

Noel Dorion, .C., is Chief Crown Attorney in Quebee City, and has been Professor of
Criminal Law at Laval University for three or four years. His opinion was that the defence
of irresistible impulse would tend to “open the door to allow an appreciation of the indivi-
dual’s will”, and would be extremely dangerous.

8o I believe that with the provisions of the existing Criminal Code, and with a
moderation that ¢an be brought to bear by the executive after examining the file care-
fully or even after hearing experts, I believe that thereby we bring moderation to the
severity of the test of Section 19,

He stated, however, that the decision as to the issue should be made by the judge, and
that s defence that would involve whether the aceused had the will to commit the act would

. . . throw the door wide open; and 1 am convinced that there are very few defences of

insanity, provided there is the slightest ground, which would not suceeed, and this

would be to the great detriment of justice.
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William B, Common, @.C., has been Director of Public Prosecutions in the Department
of the Attorney General for Ontario sinee 1945, and has been employed in the Department
since 1926. Mr. Commeon’s position entails the responsibility for the enforcement of the
eriminal law throughout the province. He has had wide experience in prosceuting in capital
cases, and since 1940 has been engaged largely in appellate work, handling the majority of
the criminal appeals. While engaged in appellate work he has been required to read nearly
all the records in appeals in capital cases,

He is firmly opposed to any change in seetion 16, He thinks it would be dangerous to
delcte subsection (3}, as in his opinion there are cases that from the legal point of view come
squarely within subsection (3), and he feels that no harm would be done by retaining it.

T. F. Forestell, Q.C., has been Crown Attorney for the County of Welland since 1947;
was previously engaped in private practice; and has been a member of the bar since 1920.

He submitted that the law as it now stands is reasonably effective if its purpose is to
attain justice. Ile stated that the present Code had worked extremely well, and that he did
not think a jury has any difficulty when properly instructed.

. A. Martin, Q.C., 2 member of the bars of Ontario and British Columbia, is exclusively
engaged in the practice of eriminal law and as teacher of eriminal law at the Osgoode Hall
Law Sechool. From the point of view of expericnee and ability, both at trial and on appeal in
criminal cases, Mr. Martin has an outstanding record. He stated:

With considerable doubt and after a good deal of hesitation, I have come to the conclu-
sion that I would not be in favour of abolishing the present rule for determining criminai
responsibility where insanity is alleged as a defence, subject to one or two observations
I intend to make later by way of qualifieation. I hope the qualifications are not suffi-
eiently wide comnpletely to destroy my original statement.

Ile sugpested that “discase of the mind” should be changed to “disorder of the mind”,
beeause it might be suggested that “disease of the mind” required proof of some patho-
logical change in the brain cells. He discussed the interpretation of the word “wrong”,
which will be referred to later. He stated that he knew of no case in which an improper
verdict had been rendered by reason of the wording of the szetion,

It seems to me that if the provisions of Section 16 of the Criminal Code are interpreted
gufficien:tly broadly along the lines that Sir James Stephen suggested they should be
interpreted, most genuine eases of irresistible impulse would be covered by Section 16.
If a perzon was so overwhelmed by an impulse, or was so disturbed mentally that he
coul(f) mot focug hig mind on those things which would govern or guide most people in
determining the rightness or wrongness of the act, then he should be held irresponsible;
but I am afraid that agsin the judicial interpretation pliced upon the M’Naghten
Rules which, by and large, are followed in Canada, has perhaps gone to such an extent
a3 to exclude that type of thing from the scope of Seetion 16, althcugh there are
undoubtedly judieial opinions to the efiect that, while irresistible impulse is not per se
a defence, it is perhaps very cogent evidence that the accused may not at the time of
the doing of the act have appreciated that it was wrong.

He stated that he did not know of any case in Canada which had not been covered by
section 16 where the situation really existed.

He thought the word “appreciate’” tends to broaden the scope of section 186,

If he could not appreciate, that is foresee or measure the eonsequences of what he was
doing in the same way that a sane or normal person might, he might be freed from
responsibility under Section 16. It would tend to rebut the usual presumption that a
man intends the natural consequences of his acts.

With reference to irresistible impulse eaused by disease of the mind, Mr. Martin was
asked:
Q. ...if the word “appreciate” is properly applied, would it not pretty well
comprehend the case?
A. My thought is that properly applied it would, Mr. Chairman, and certainly I

feel that the second branch of sub-seetion (2) would cover the situation, again properly
interpreted, because a person overwhelmed by an irresistible impulse so overpowering
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as that supposcs, surely is not in a condition to be able to have present in his mind the
considerations which make the act right or wrong. That is why I expressed myself at
the beginning by saying that I thought that, broadly interpreted, the rules should he
retained and need no gdditional amendment or additional qualification; but if the trend
of judicial authority precludes that wider interpretation T am speaking about, then
undoubtedly I would be in favour of having Section 16 amended. The matter has not
remained free from doubt perhaps, T think, on the authorities.

John J. Robinelle, Q.C., has had very wide experience in the practice of eriminal law.
Prior to entering private practice Mr. Robinette wag on the staff of the Osgoode Hall Taw
School in Toronto and taught ¢riminal Iaw, He has defended a substantial number of persons
eharged with capital offences, but in only one case did the defence of insanity arise, and in
that ease it was not contested; the accused person was unfit to stand trial,

Mr. Robinette dizclaimed any speeial knowledge on the subjeet, and made it clear that
he submitted his views from an academie point of view. ITe said:

However, my views as to the suhgstantive law basically are that the rules in M’ Naghten's
ease, as substantially incorporated in the Criminal Code, are basically sound, not as a
fest of inganity, but as a ezt of eriminal respongibility. I think muech of the eontroversy
on this subject has been duc to the fact that it has been assumed that the Criminal Code
purports to define insanity. It really docs not do that at all; it merely purports to define
under what eircumstances » man shall not be held criminally responsible for hig acts. .
Now with that gencral observation in mind, it seemns to me that it might be worthy
of eonsideration to exclude from the Code entirely the word “inganity”, and what is
now Section 16 should merely provide that under certain circumstances a person shall
not be criminally responsible for his acts or omissions, leaving out any reference to
insanity, because I think that that is probably what causes some of the controversy
between the medieal profession and the legal profession. After all, the Criminal Code is
designed to proteet the publie, and the theory of Scetion 16 iz that it excludes those
persons who are not responsive, having regard to their mental condition, to the deterrent
featurcs in the criminal law.

Mr. Robinetfe folt that subseetion (3) should be left as it iz, e said:

My general approach to the whole problem is that, basically, it has worked well, and
that subjeet to clarification of some of these matters that we have discussed, the general
principles ought not to be changed.

The matters to which Mr. Robinette referred involved the interpretation of the word
“wrong”, whether “morally wrong” or “legally wrong” should be the interpretation. This
will e discussed later. However, he suggested that if there i a redralting of section 186 it
should deal with exemption from eriminal responsiblity and should not be confined to conse-
quenees that flow from natural imbecility or disense of the mind, Tt'should apply to conse-
quences that low [rom mentality generally or mental eonditions, He referred to sleeplessness
and worry.

William 0. Gibson, 6.0, Crown Attoroey for the City of Toronto and the (3:_;unty of
York, has been employed in the Crown Attorney’s department for twenty-five vears, and has
had a very extensive experience in the prosecution of capital cases.

e hag never felt any injustics has been done under the present law. He eonsiders that
it hay worked fairly to the accused person.

I H. Bull, Q.C,, Assistant Crown Attorney for the City of Toronto and the County
of York, has prosecuted many capital cases and perhaps -thousands of other cases. In only
two was the defenee of inganity raised. In quite a number fitness to stand trial was in issue.
He submitted .

«. . that Parliament should exercise eaution in making any change in the law which
would affect only o few individuals at the expense and risk of muaterially altering if not
destraying a well cstablished body of jurisprudence unless it can be shown that substan-
tial injustices have oceurred. This has not been my experience.

It is submitted that the present substantive law of insanity embodying the
M'Naghten Rules is an adequate legal standard of eriminal responsibility and should
not be extended. . . . the statement of the law should remuin in its present terms,
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It is further submitted that the concept of irresistible impulse should not form part
of the substantive law of insanity. It may however have a bearing on the ultimate
digpogition of the offender.

T. J. Rigney, Q.C., has been in the practice of law for fiffy-seven years, and has been
for many years Crown Attorney at the City of Kingston.

He reealls no misearmage of justice by reason of oo striet an application of the present
law. He is in favour of leaving subsection (3) as it is. In his opinion the test under section
16 is satisfactory in practice and theory. He considers section 16 superior to the New Hamp-
shire law or the District of Columbiza rule, which we shall later diseuss.

When all the evidence is thoroughly digested and considered in the light of the fact
that we sought to gain an expression of opinion from all available sources of informed opinion
in Canads, there does not appear to be any reason to conelude that there existz any wide-
spread dissatisfaction with the law as it iz now and is now administered, and those who
expressed dissatisfaction had not considered the faet that the Canadian law must receive a
much broader interpretation than the English law. If cannot be said that these witnesses
had considered the word “‘appreciate” or the provisions of the Interpretation Act as related
to this word and the word “wrong”. There is, however, a great weight of opinion from
judges, lawyers and doctors in favour of noe substantial change.

*
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CHAPTER VII1

ALTERNATIVE SUGGESTIONS

Notwithstanding the evidence with respeet to the law and its administration in Canada,
we considered that we should examine with care any suggested changes to determine whether
they would make for better administration of justice in Canada,

Irresistible tmpulse related {o disease of the mind.

The suggested amendments put forward most frequently were to amplify the present
law by incorporating in it words that would render it a defence where the accused wag,
‘“ag g result of disease of the mind, ineapable of preventing himself from committing the act”.
These recommendations were based on the recommendations of the British Medical Assc-
ciation to the Gowers Commission, (para. 264, p. 92), and the alternative recornmendation
of the same Commission (para. 317, p. 110). This is similar to the language suggested by
Mr. Bowker, but he adds the words “or of making the omission”, which must necessarily
be part of any definition of ¢riminal responsibility in this country. This suggested amend-
ment is not to be confused with what is popularly known as a defence of irresistible impulse.
The witnesses supporting the suggestion go noe further than to recomnmend that the irresistible
impulse should be proven to be a result of disease of the mind. Some witnesges submitted
that the defence should be made out if & reasongble doubt was created in the minds of the
jury that the aecused may have not acted under an irresistible impulse that was the result of
disease of the mind. There was strong medical and legal evidence against extending the
section us suggested.

If the issue of eriminal responsibility iz to be decided by a jury, as we think it should be,
the Suggested amendment would open up two very wide fields of uncertainty — (1) whether
in a given case the impulse was irresistible or unresisted; and (2} whether the impulse was
the result of disesse of the mind. In this view we are supported by very experienced medical
witnesses. Om the other hand, we think if the present law is understood and applied as we
think it should be understoad and applied, the views expressed by Sir James Stephen already
referred to apply with mueh greater foree to the Canadian law, and where by reason of
disease of the mind the will is so overpowered that a person is powerless to resist ¢committing
an act the present wording of subsection (2) affords a good defence, No witnesses have
brought to our attention any case that has come before the courts of Canada of such a
nature that a good defence eould not be made out under the present law. As we have gaid,
it 1s not to be overlooked that the test iz not applied to a condition before or after the act,
but at the immediate time the act is eommitted, which is of great importance in ¢considering
the eriminal responsibility of an accused person.

Upon the most careful reflection, we have come to the conclusion that, notwithstanding
what may be the cxperience in other eountries, there is no well informed opinion or condition
in Canada, judged in the light of the evidenee before us, $o warrant a change in the law so aa
to incorporate the suggested defence of irresistible impulse related to mental disease.

The Law of the State of New Humpshire and the Law of the Distriet of Columbia
(a State and o Distriel in the United States of Amerien). :

There was some discussion before us, but it was suggested by only a few witnesses that
the present section of the Criminal Code should be repealed and a statute passed to adopt
for Canada a law similar to the law of the State of New Hampshire, which has been sub-
stantially adopted by judicial decigion in the District of Columbia.

These laws are not statute laws, but derive their authority from judicial decision. The
New Hampshire law has been in effect since 1871.2 The United States Court of Appeals for

i State v, Pike (1869), 49 N, H, 308,
State v. Jones (1871), 50 IN.E. 369.
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the District of Columbia Circuit rendered a decision in 1954,! declaring that the formulation
of testa of criminal responsibility was entrusted to the courts, and in adopting a new test
the court invoked the inherent power to make a change prospectively.

In effect in these states all legal rules governing tests of criminal responsibility are
abandoned and the matter is l:ft to the jury to decide whether the aceused had the capacity |
to entertain a criminal intent, whether in point of fact he did entertain such intent, or the i
test may be summarized more coneisely by saying, was the aceused suffering from a mental
disease at the time he committed the act, and was the act the produet of the mental disease ?

We communicated with the Chief Justice of New Hampshire, and he has advised us
that in his opinion the law in that state has functioned satisfactorily. The law of New
Hampshire must be considered in the light of the fact that the problems involved in
administering the eriminal law in a substantially’ rural community are very different from
the problems involved in administering the law in a nation of Canada’s size and diversity of
conditions. During the six-year period from 1949 to 1954 inclusive (the only peried for which
these statistics are available) there has been in Canada a yearly average of 42.8 persons
charged with murder, 17.1 convietions, 22.0 acquittals, and 3.7 detained on sceount of
inganity. In New Hampshire in the Iast 30 years there have been in all 55 indieted for murder;
46 were convicted of murder in first or second degree; 7 were acquitted on aceount of insanity;
none were found unfit to stand trial on account of insanity. At the end of 1953 the total
population of New Hampshire was 527,000. In any comparison of the operation of the law
of New Hampshire with that of Canads eounsideration muet be given to the fact that in
New Hampshire the law defines degrees of murder, and by section 4 of Chapter 45 of the
Reviged Laws provides:

The punishment of murder in the first degree shall be desth or imprisonment for
life, as the jury may determine. ... if the jury shall find the respondent guilty of
murder in the first degree, the punishment shall be life imprigonment unless the jury
shall add to their verdict the words, with capital punishment.

The Federal eriminal law, which applies to the District of Columbia, in Section 1111 (b)
of Title 18 (Revised) of the United States Code, provides:
Whoever is guilty of murder in the first degree, shall suffer death unless the jury
qualifies its verdict by adding thereto “without eapital punishment”, in which event he
shall be sentenced to imprisonment, for life:,

To those who are familiar with the practical administration of justice in Canada it is
at once apparent that a law governing eriminal responsibility where the result of the verdict
is in the hands of the jury eannot satisfactorily be compared with a law where the jury has
no part in determining the result of the verdict.

In the District of Columbia since the decision in the Durham case eight capital cases
have been tried, in two of which the accused were charged with rape and in six with murder.
The following were the results: verdict of guilty of murder as indicted, two; guilty of second
degree murder, two; not guilty by reason of insanity, one; not guilty, one. In the two cases
in which rape was charged, a verdiet of guilty with a recommendation of death penalty was
returned in one case, and in the other ease a verdiet of assault with intent to commit earnal
knowledge was returned. The population of the District of Columbia at the 1951 census was
802,178,

We do not think that any sound eonelusions can be drawn from the experience in either
the Btate of New Hampshire or the District of Columbia, and statistics, and partieularly
percentages hased on statistics, are not a reliable basis for judgment, having regard to the
small population and an entirely different system of administering the criminal law as
applied to capital eases.

That a law which lays down the legal test of criminal responsibility in terms of whether
the accused is suffering from a disease of the mind and whether the act for which he is charged
is the product of the disease of the mind, would present difficulties, is apparent on analysis.
If the aet or omission is the product of the mind, it necessarily is the product of the diseased

¥ Dyrham v, U8, (Ne. 11850} 214 Fed. Rep, 24, No. 6, p. 862.
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mind, and if the provisions of the Interpretation Act are applied the resultant test will be,
did the accused have a disease of the mind ? If that question is decided in the affirmative
the defence must necessarily be made out, ag any positive act or any omission that is pro-
duced by the mind is the produet of the diseased mind. It is quitc apparent that the adoption
of such a defence as part of the statute law of Canada would open up wide avenues of forensie
debate. If the test were, ‘“Did the accused suffer from mental illness at the time the act was
committed, and was the act & product of mental illness 7"’ it would open up a still wider
field for forensic debate, involving a definition of mental illness, a subjeet about which there
is considerable difference of medical opinion. We think that this would add much to the
confusion of lay juries.

There is little, if any, evidence before us which suggests that the administration of
justice would be improved by having no legal tests of eriminal responsibility. On the other
hand, there is a great weight of evidence, both medical and legal, that we should have definite
rules by which legal responsihility is to be tested. We think that a change in the law by the
adoption of the law of New Hampshire or the law of the District of Columbia would only
add to the confusion that some witnesses stated now exists. The result would be to leave
the jury with no legal guidance and leave the matter in many cases to be decided by the
persuasive ability of the psychiatric witnesses and eounsel. We are not convineed that any
criticismn we have heard of our law as it now is and is now administered warrants such a
drastic change in the fundamental concept of crimingl law in Canada, which ig that it should
be simple, clear and easily understood by a lay jury.

The New Hampshire rule as further expounded by the Court of Appeals of the District
of Columbia was not adopted by the Gowers Commission, and we have not been informed
that it has been adopted in any other eountry administering law of British origin.

The American Law Ingtitute, which has an Advisory Committee composed of thirty-
five members drawn from the judiciary and the legal and medical professions in the United
Btates of America, has undertaken to draft a model pensl code. It has considered and
rejected the Columbia rule. The draft of the article dealing with criminal responsibility
presented for the May meeting of 1955 was as follows:

ARTICLE 4. RESPONSIBILITY

Section 4.01. Mental Disease or Defect Excluding Responsibility.

(1) A person is not responsible for eriminal conduet if at the time of such conduet
a8 a tesult of mental disease or defect he lacks substantial capacity either to appreciate
the eriminglity of his eonduet or to conform his eonduct to the requirements of law,

{(2) The terms “mental disease or defect” do not include an abnormality manifested
only by repeated eriminal or otherwise anti-social conduet.

* L] L]

Alternative formulations of paragraph (1}.

{(a) A person is not responsible for criminal conduet if at the time of such
conduct as a result of mental disease or defect his capacity either to appreciate the
criminality of his econduct or to eonform his conduct to the requirements of law is
go substantially impaired that he cannot justly be held responsible,

() A person is not responsible for criminal conduct if at the time of such
conduct a8 a result of mental disease or defect he lacks substantial eapacity to
appreciate the eriminality of his conduct or is in such state that the prospect of
conviction and punishment cannot constitute a significant restraining influence
upon him,

Whatever may be the views of those in a country where many of the provigions of the
eriminal Law are substantially different from our eriminal law, we do not think the suggested
draft would make for an improvement of the administration of justice in Canada. We
think the main proposul as distinet from the alternative proposal (Section 4.01) has many
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features of our law as presently interpreted and applied, but has the defeet of having no
Jurisprudence to support it and would be much more difficult to present to a jury. The
alternative suggestions have greater weaknesses than the main onc; each one of them leaves
to the jury little guidance, and we think the result would impair the uniformity of justice.

We thorefore conclude that when the provisions of the Interpretation Aet are applied
to suhseetion (2) of section 16 it constitutes the best definition of eriminal responsibility
that we have becn able to find, We think if an accused person has mental eapacity to foresee
and measure the consequences of the act he committed he should be held criminally respon-
sible, unless by reason of disease of the mind he did not know that the act was morally

wrong in the sense that it was something that would be condemned in the eyes of his fellow
met.
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CHAPTER VIII

SECTION 16 AS REVISED IN 1955

The revision of the Criminal Gode which came into force on April 1, 1955, made certain
changes in the former section 19 which we do not believe were intended to change the law,
but the meaning of which may be obscure. Subsection (1} reads:

No person shall be convieted of an offence in respect of an act or omission on his part
while he was insane,

Ko such wording appeared in section 19 of the former Code, although subsections (2) and
(3) of section 16 constitute a legal definition of the word “insane” as used in subsection
{1). We think the wording of the section as it was formerly was less objectionable from a
medical point of view.

Another change wag made in the wording which we think was unnecessary. The effect
of the change can best be comprehended by setting out the two relevant subsections in full,
Subseetion (1) of section 19 in the former Code read:

No person shall be convicted of an offence by reason of an act done or omitted by
him when labouring under natural imbecility, or disease of the mind, to such an extent
a8 to render him incapable of appreciating the nature and quality of the act or omission,
and of knowing that such an act or omission was wrong.

Subsection (2) of section 16 of the new Code reads:

For the purposes of this section & person is insane when he is in a state of natural
imbecility or has disease of the mind to an extent that renders him ineapable of appre-
cisting the nature and quality of er act or omission or of knowing that an act or omission
is wrong.

The change of the italicized word “the” to “an” and the omission of the word “such” in the
new Code may create some argument as to the intention of Parliament. The question
that at once arises is, why was the change made ? It has been suggested that under the new
Code the test of responsibility is not to be related to the act which is the subject matter
of the charge. We do not think that Parliament intended that where there is proof of some
mental disease or natural imbecility the mental eapacity to understand the nature and
guality of all acts within the range of the human mind should be the legal test of respon-
sibility. We feel confident that the courts will interpret the subsection as referable to the
act which is the subject of the charge.

While the language used in the amended section is not commendable, if the section is
not to be redrafted for other reasons we do not recommend any amendment to the section,
unless the eourts interpret the questioned words of the subsection as referring to acts in
general rather than to the act which is the subject of the charge. In such case the former
wording should be restored.
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CHAPTER IX
BURDEN OF PROOF

Some representations were made to us that the burden of proof should be altered so
that when the issue of insanity is raised or there is some evidence of mental disease the onus
should be on the Crown to prove that the accused person was not insane within the legal
definition. We do not feel that the evidence we have heard warrants a recommendation of
any change in the law in this respect. The onus on the accused to establish the defence by a
mere preponderance of probability is not a heavy onus. We think that if there is not in the
mindg of the jury “a mere preponderance of probability’” that the accused ig insane, the
defence ought not to prevail. It is also to be remembered that if one juryman is satisfied that
that standard of proof has been established, the accused cannot be found guilty of the
offence charged.

., On the other hand, to lay on the Crown an onus to prove the accused sane beyond a
reagenable doubt, as hag been suggested, or on a preponderance of evidenee, is not consistent
with the principles of the adminigtration of justice that we have inherited, and no evidence
we have heard warrants such a change.
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CHAPTER X

SUBSECTION (3) OF SECTION 16

In our consideration of the substantive law we have directed our minds mainly to sub-
section (2). There remains to be considered subsection (3). The preponderance of medieal
evidence condemned the wording of this subsection on the ground that it deseribes s person
who eould not exist, The opinion of these witnesses was that no one who bas “specifie
delusions™ could be “in other respects sane”. We think that from a medical point of view the
arguments put forward in support of thiz opinion are conclusive. The medical evidence
convinges us that any defence that could be raised under subsection (3} eould be suecessfully
raised under subsection (2}, and that subsection (3) is unnecessary, We feel that if the jury
consisted of medieal men this would be true. Some medieal witnesses, and the preponderance
of the evidence of the legal witnesses, were against eliminating the subsection. They pointed
out that in practice it brought home to jurors a condition that could be more easily esta-
blished under the present language of subsection (3) than under the general language of
subsection (2). It was cmphasized that a person might suffer from a specific delusion ag a
regult of a disease of the mind eoming within subsection (3) and in all other respects appear
to be sane. It was emphasized, particularly by legal witnesses, that if such a person were
left to make out a defenee under subsection (2) much evidenee would indicate normal be-
haviour in all other respects which might be miscongtrued by the jury as being evidence that
the accused suffered from no mental diseage.

We have come to the conclugion, but not without some hesitation, that, in view of modern
psychiatric knowledge, the subsection can well be dropped {rom the law, and that any
legitimate defenee that eould be raised under that subsection ean be raised under sub-
section (2).
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CHAPTER X1
APPEALS

Our attention has been drawn to the provisions of section 592 (1) (d), which reads as
follows:

592. (1) On the hearing of an appeal against a conviction, the court of appeal . ..

(d) may quash a sentence and order the appellant to be kept in safe custody to

await the pleasure of the Lieutenant-Governor where it is of the opinion that, although

the appellant committed the act or made the omisgion charged against him, he was

insane at the time the act was committed or the omission was made, so that be was not
criminally responsible for his conduct.

This section was taken from the English Criminal Appeal Aet, 7 Edw. VII, ch. 23, sec.
5, subsec. 4. In England the verdict is “guilty but ingane”. If on any appeal it appears to
the Court of Criminal Appeal that, although the appellant wag guilty of the act or omission
charged against him, he was insane at the time the act was donc or omission made g0 as not
1o be responsible according to law for his actions, the Court may quash the sentence passed
at the trial and order the appellant to be kept in custody as a eriminal lunatic under The
Trial of Lunaties Act, 1883, in the same manner as if a special verdict had been found by the
jury under that Aet.

When the court of appeal in Canada acts under section 592 (1} (d) the verdict of guilty
stands, but the order that the condemned person he kept in safe custody to await the pleasure
of the Lieutenant-Governor is substituted for the sentence. This is inconsistent with a
verdict rendered under section 523, under which the accused person iy declared to be
“gequitted on aceount of insanity”. It is also inconsistent with the whole concept of Canadian
" law, under which no one should be found guilty of & criminal offence who is not eriminally
responsible according to the definition of eriminal responsibility contained in the Criminal
Code.

Another effect of the wording of this section is to deprive the Attorney Gencral of a
right of ‘appeal to the Supreme Court of Canada against the arder of the court of appeal in
such cages. Under the law as it now is, the Attorney General may appeal to the Supreme
Court of Canada only on questions of law under the conditions set out in section 598, when
a conviction has been set aside by the court of appeal under section 583 or when the acquittal
of a person is sustained by the court of appeal under section 584. We think that, in the
interest of consigtency and uniformity of jurisprudence in Canada, section 592 (1) (d)
should be altered to read:

(d) may, where it is of the opinion that, although the appellant committed the
act or made the omission charged against him, he was not eriminally responsible for his
conduct, quash the conviction, aequit the appellant, declare that he is acquitted on
aceount of insanity and order him to be kept in safe custody to await the pleasure of the
Lieutenant-Governor.

'We think that it is of paramount importance that the Attorney General of a provinge
should have the right to appeal to the Supreme Court of Canada in such eases, to ensure
complete uniformity of the law as administered throughout Canada.
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CHAPTER XII
MENTAL CONDITION RELATED TO PROVOCATION

Section 203 of the Criminal Code provides that culpable homicide which otherwise
would be murder may be reduced to manslaughter if the person who committed it did so
in the heat of passion caused by sudden provoeation. For the purpose of discussing the
representations that have been made to us, subsection (2} is the important part of the section.
It reads:

A wrongful act or insult that is of such a nature as to be sufficient to deprive an
ordinary person of the power of self-control is provocation for the purposes of this
section if the accused acted upon it on the sudden and before there was time for his
passion to cool.

Bome submissions were made that, where the accused persen suffered from some mental
disease, the degree of provocation sufficient to reduce the offence from murder to man-
slaughter should be measured by the mental eondition of the accused person, not by what
would be sufficient to deprive the ordinary person of the power of self-control.

To extend the law as has been suggested would open up a wide speculative field. It
would create a different measure of provoeation for each accused person when mental disease
was in question. In faet, in such eases it would in a measure reverse the test as it now is.
Under the present law, the jury must determine as a question of fact the extent of the
provocation and measure it by the power of the ordinary person to exercise self-control.
The jury then proceeds to consider whether the accused person in fact acted in the heat of
passion, on the sudden, and before there was time for his passion to cool. In the last con-
sideration the mental condition of the accused person, by reason of disease of the mind or
any other circumstance, is a fact that must be considered.! If the suggested change were
adopted the jury would consider first what the mental condition of the accused person was
and then proceed to consider whether the provoeation would be sufficient to cause that
particular accused person in his particular mental condition to lose his power of self-control.
The suggested amendment is analogous to the law of Secotland, which recognizes the law
of diminished responsibility; and it is not to be overlooked that under the law of Scotland
the onus is on the accused person to prove to the satisfaction of the jury on the balance
of probability that when the offence was committed his mental state was unsound, that
he was in a state of mental aberration and not fully responsible for hig actions.2 On the
other hand, if section 203 were amended to give effect to the suggestion put before us, all
the accused person would be required to do would be to raise the question in evidence,
and the Crown would have to prove bevond a reasonable doubt that the provocation was
not such as to deprive the aceused person of his power of self-control, and this would involve
proving beyond s reasonable doubt that he was not suffering from mentsal disesse. We
think that to place such a heavy burden on the Crown would open up in the administration
of the law avenues of difficulty not contemplated. We fee! that if the defence of diminished
respongibility is to be recognized at all it should be recognized in all cases.

An impressive argument against the adoption of the principle of diminished respon-
gibility where insanity is raised as a defence 15 that the convietion is for g lesser offence and
the prisoner is sentenced to a penal institution for punishement where he will likely receive
no treatment. In all probability he will ultimately be released whether his eapacity to assume
social responsibility and to observe the laws i3 improved or not. The concept of diminished
regponsibility confuses two things — eriminal responsibility giving rise to punitive action
and eriminal irresponsibility giving rise to c¢ustodial care attended by mediesl treatment.
On the administrative level this confusion ¢can be satisfactorily resolved, but we do not think
it can be satisfactorily resolved in the courtroom.

1 R. v. Taylor, 1947 S.C.R. 475.
% GGowers Report, p. 131 and p, 393,



CHAPTER XIII

MENTAL EXAMINATION OF ACCUSED PERSONS
PRIOR TO TRIAL

Much of the criticism of the present law and procedurc arose out of what was =aid to
be the undegirable effect on the public of the open confliet of expert witnesges in the court-
room. Whatever may be the experience in other countries, we think raueh of this eriticism
is overstated as it applies to Canada. In some provinees the Crown psychiatrists are relied
upon by the defence and often called as witnesses by the defence. Psychiatrists of long
experienice stated that when a peychiatrist had given an opinion to the Crown authoritics
it was seldom that another psychistrist had been brought in‘to testify. We have had no
conmplaint from members of the bar that psychiatrists who have examined accused persons
on behalf of the Attorney General have a biased point of view. We think, however, that &
more uniform practice throughout the provinces for the mental examination of accused
persons, and particalarly those charged with capital offences, would resolve many of the
difficulties that are said to have existed in the past.

The only judicial authority to order an accused person to be confined for mental
examination is contained in section 451 (¢) of the Criminal Code, with which we have
already dealt.

The practice in the different provinees of Canada with regard to the mental examination
of those charged with eapital offences ia not uniform. In some provinees the practice is to
have the accused person examined by at least one psyehiatrist, and sometimes two, in all
capital cases; in some cases there are three examinations, one immediately on arrest, another
sorme time later, and one immediately before the trial. While this is more in the realm of
administration of justice in the provinces, the responsibility for which lies in the provinees,
rather than criminal procedure, we respectiully suggest that this is 4 procedure that is
commendable and ghould be uniform throughout Canada.

Many witnesses recominended that the examination should be compulsory in all cascs
where g person is charged with a capital offence, and that it take place in a4 mental hospital.
We do not think that such a course would be consistent with the prineiple that an accused
person is presumed to be innoeent. It is a violation of very basie principles in our admin-
istration of justice that an accused person should be compelled by law to subject himself
to any sort of examination or interrogation without judicial order. We think that all accused
persons have a right to remain silent after arrest unless they wish to be interviewed. Our
attention has not been drawn to any case where examination of the aceused by psyehiatrists,
when it wag considered advisable, was not accomplished through arrangement or under the
provigions of section 451 (¢) of the Criminal Code.

We are not in favour of the transfer of all persons charged with a capital offence to a
mental hogpital for mental examination and observation., This would impose a security
rigk on the staffs of mental hospitals that is not warranted and is not practicable throughout
the whole of Canada. We are, however, much in sympathy with the complaint frequently
put forward by medieal witnesses, that the gaol cell is not a satisfactory place in which ta
diagnose a mental condition.

In many provinees whenever there is a suggestion that the eourse would be advisable,
the practice has been to transfer the accused person to a mental hospital for observation
and examination by administrative action. We think this course is so frequently followed
in some provinces that it ought to ecommend itself to all provineial authorities. If there is
widespread diffieulty in the proper examination of accused persons, the saine power that
is vested in & justice of the peace at a preliminary hearing might be conferrad on a judge
having jurisdietion to try the alleged offender. In such case there would necessarily have
to be some evidence of g ments! condition to warrant the order, otherwise it might be used
a8 a pretext to delay the trial or obtain confinement where less rigid security measures were
exercised.
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Exchange of Medienl Reporés,

In most of the provinces, when an accused person has been examined by a psychiatrist
at the ingtance of the Crown, a copy of the report is promptly furnished to defence counsel.

Strong representations were made to us that psychiatrists who examine aceused persons
should meet, either at the time of the examination or later, for the purpose of discussing their
findings with a view to presenting as far as possible a unanimous report to the court. We are
convinced that the good faith of the Crown is regarded so highly in Canada that it is unlikely
that reports of pgychiatrists who have examined an accused person at the instance of the
Crown will not be furnished to counsel for the accused. In any ease where difficulty may arise,
the matter may safely be left in the hands of the trial judge without statutory compulsion.

On the other hand, we think that it would be a violation of the principle that an aceused
person does not have to diselose his defence to make it obligatory that the report of a
psvehiatrist who has examined him at the instance of the defence should be furnished to
Crown counsel. We have had evidence that in many eases this has been done by agreement,
in order that the true state of the mental condition may be put before the court with as
little controversy as possible. 'We think that, while this is desirable, no law should make it
compulsory.
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CHAPTER XIV

STATUTORY BOARD OF REVIEW IN CAPITAL CASES
AFTER CONVICTION

We have already discussed the statutory right of commutation and the cxereise of the
royal prerogative of merey and expressed our conclusion that there should be no attompt
made to delineate its boundaries or define rules by which it should be exercizsed. We think,
however, that where the question of the mental condition of a person econdemned to death
arises in any way the law may well provide for adequate examination by competent psychia-
trists to report and advise the executive.

A law which in gome measure fulfils this objcet has been in effect in England since 1884,
It reads as follows:

In the case of a prisoner under sentence of death, if it appears to a Scerctary of
State, cither by means of a certificate signed by fwo members of the visiting committee
of the prison in which such prisoner is confined, or by any other means, that there is
reason to believe such prisoner to be insane, the Secretary of State shall appoint two or
more legally qualified medical practitioners, and the said medieal practitioners shall
forthwith examine such prisener and inquire as to his ineanity, and after such exam-
ination and inquiry such practitioners shall make a report in writing to the Secretary
of State as to the sanity of the prisoner, and they, or the majority of them, may certify
. 1. writing that he ig ingane.t

While this section purports to deal only with the condition of the condemned person at the
time of the examination, it would appear that in practice the report of the examiners goes

further than that.

Objection was raised before the Gowers Commission that such an examining body in
effeet reviewed the verdiet of the jury, and if they reported that the person was insane
they in effect overruled the decision of the jury, We do not think the objection is tenable,
nor do we think that, if the executive considers and gives effect to such a report in deciding
that a death penalty should be commuted to life imprisonment, its action in either theory
or fact can be taken as a reversal of the finding of a jury. The enforeement of law according
to legal rules laid down, and the right of the fountaln of justice, the Crown, to be mereiful,
are not ineonsistent but are complementary in the regulation of cur society.

Our conelusion is that the practice outlined by Mr. Garson for securing psychiatric
assistance In capital cases should be provided for by statutc and not left to the decision of
the responsible minister. Where insanity has been in issue at the trial, or where the minister
has any reason to helieve that a person under sentence of death is or may have becn suffering
from a disease of the mind, statutory provision should be made that the minister shall
appoint a board of three psychiatrists to examine the condemned person and report. We do
not think the examination should be confined to the mental condition at the time the
examination takes place. In addition to eonsidering degrees of mental disease which may not
come within the law ag defined, evidenee might well be available to such a body that could
not come before a court under the rules of evidenee which must apply in all eriminal cases.
For example, family history aund copies of hospital records are often imnportant, but such
evidence in many cases might not be obtainabie through channels provided by law, because
of poverty or many other reasons, including the difficulty of getting evidence at home or
from abroad in such form as to be admissible at the trial. We think such a review would
be a humane measure to safeguard against any error that might take place at a trial.

We do not think that the personnel of the statutory body should be the same in all
cases, but appointments should bhe made from time to time to review each particular case,
What we suggest would in effeet put in more regular form the practice that now exists and
inform the public that there is a right of review.

1 The Criminal Lunatics Act, Ch, 64 (1884) 47.48 Vietoria, 5. 2 (4),
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CHAPTER XV

RELEASE OF PERSONS FOUND NOT GUILTY
ON ACCOUNT OF INSANITY

Mr. Common made strong submissions to ug that the eriminal law should provide for
procedure whereby a person found pot guilty on account of insanity should be released
if it appeared that he nc longer suffered from any mental disease. He agreed, however,
that it was not clear that the jurisdiction of the Parliament of Canada extends beyond
determining the procedure by which the verdict of the jury or the judgment of the court
should be arrived at and making provision for the custody of the prisoner pending the
cxercise of the provincial jurisdiction. In the ordinary ease the court is given jurisdiction
to sentence the accused person. Under the British North America Act, if he is sentenced
to & penitentiary term, he is a charge of the Dominion; if to a reformatory or gaol term,
he is a charge of the provinee. Where the accused person is found not guilty on account of
ineanity he is not sentenced but directed to be held in custody pending the pleasure of the
provineial government. This recognizes that when the verdiet of not guilty in such a case
is rendered, the province is the only authority having jurisdiction over the acquitted person.
He is in faet deelared by judicial process to be innocent of the erime and to have been insane
at the time the act which was the subject of the charge was eommitted, and his custody and
treatment are then a responsibility of the province.

Tt is suggested that the trial judge should be given jurisdiction to hear evidence after
the verdict as to the then mental condition of the acquitted person and decide whether he
ghould be committed to a hospital or released. Quite apart from the constitutional aspects
of the matter, we do not think that trial judges should be called upon, nor do we think that
by their training they are fitted, to decide how persons aequitted on account of insanity
are likely to conduet themselves in the future, nor do we think a court is the proper forum
in which to determine such s matter. We think this is entirely a medical problem and not
a question of law or fact. It is a matter for very specialized clinical examination and opinion,
1t is a problem that has to be decided by the provineial administrative suthorities whencver
a person hag been confined to a mental hospital because he is thought to be a danger to the
public. We can see no reason why the provineisl sutherities should not assume the game
responsibility in those eases in which the dangerously insane person has committed an act of
violenee as they do when a dangerous person is eonfined because he may commit an act of
violence.

The question, however, is an important one, and, although we do not feel that it ig
within our terms of reference, we respectfully suggest that the provineial authorities consider
some regular review of all cases where persons have been committed after the verdict of a
jury, and, if complete recovery ean be established with assurance, provision sheuld be
made for their release. In the Province of Saskatchewan two commitiees were set up in
1946 consisting of five members, namely, the local district court judge, depending on the
distriet in which the mental hospital is situated, three psychiatrists and a representative of
the Department of the Attorney General. The psychiatrists are the superintendent of the
hospital, the elinical director of the hospital, and the Director of Paychiatric SBervices of the
Province. The committee meets once & vear at each hospital, and any patient in the hospital
who has been found not guilty on aceount of insanity may ask to appear before the com-
mittee, The committee hears evidenee as to his mental state, and, if they decide unanimously
that he i well and fit to be discharged, that recommendation goes to the Attorney General
and to the Lisutenant-Governor, and he is usually discharged. The committee also reviews
the cage of any pationt who is in the hospital who has been deelared unfit to stand trial and
has not been tried. Since 1946 between thirty and forty cases have been reviewed and about
fifteen persons released. We suggest that other provinces consider the procedure adopted in
Baskatchewan, but that it should be extended so that all eases where a person has been
found not guilty on account of insanity and is confined in a mental hospital should be
reviewed at lenst once a year whether a request is made to appear before the committee or

42



not. We feel, however, that on the examining board the publie should be well represented
by psychiatrists who are in no way eonnected with the government serviee. Such represen-
tation would operate as a protection of thoge employed in the government service against
any suggestion that persons were being unneeessarily detained or being liberated while gtill
potentially dangerous. These views are submitted with great respect, as they apply to a
matter of provineial administration and not to a matter to be dealt with by Parliament.
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CHAPTER XVI
TERMINOLOGY

The weight of the medical evidenee and some legal evidence was in favour of the adop-
tion of terminolegy which ig in eurrent use by the medical profession in diagnosis, treatment
and discussion of mental eases. The words in scetion 16 to which exception is taken are
“insane”, “natural imbeeility’”’ and “disease of the mind”. It is said that these are archaic
terms. It is, however, to be pointed out again that the language used in seetion 16 is language

used to provide a legal definition of eriminal responsibility.

The brief of the Canadian Mental Health Association (Exhibit 6), endorsed by the
Canadian Psychiatrie Association and many responsible witnesses, recommended:

Effecting these changes in the Criminal Code would mean the following changes
in section 19 (section 16 of the proposed Cede):

Subsection {1} — strike out “insane”
Bubstitute “mentally digabled”

Subsection (2) — should be rewritten as followa:

“for the purpose of this section a person is mentally disabled when he is
a mental defective, or has a mental illness of a nature and extent which
renders him ineapable of appreciating the nature and quality of an act
or omission or of knowing that an act or omission is wrong”.

Tt was pointed out that in section 451 (o} (1) the words “mentally 11" appear, and that
in seetion 527 (1) both “Insane’ and “mentally {17 are used. These sections, however, do
not purport to deal with eriminal responsibility.

We think that if section 16 were rewritten in accordance with these suggestions it would
ercate much confusion in administration of the law that those who put forward the sugges-
tions do not confemplate.

“Mentally disubled” to the lay and legal mind contemplates many conditions which
sre In no way assoclated with insanity as the term is popularly understoed. It would
necessarily encompass temporary conditions such as drunkenness, impairment from over-
work, sleeplessness, and conditions urising rom physical lllness and anxiety. We do not
think those who put forward the suggestion contemplated that such conditions should
exempt an accused from eriminal responsibility, with the attendant results that would
follow upon such s person either being kept in a mental hospital or permitted to go free.
We fecl that public opinion in Canada would not support such a far-reaching change in the
law., “Mentally disturbed”, a term suggested, is open to the same objection as the words
Ynenally disabled”.

“Mental illness”, if substituted for “disease of the mind™, would open up an equally
far-reaching problem. The opiniong of medical witnesses vary greatly as to what is meant
by “mental tllness”. Some would extend it to neurosis and some to & psychopathic condition
without psychosis, which would make for elaborate forensic debate beyond the eompre-
hengion of & lay jury. Although some witnesses eriticized the words ‘‘disease of the mind”
on the ground that a jury might think that it was necessary for the defence to show cvidence
of some pathological change in the brain cells, we found no evidence that such a difficulty
had arisen in practice, and again we feel that an appellate court would not allow a verdict to
stand which was the result of s direction by the trial judge that “disease of the mind” is
g0 limited. In the legalistic sense we think experience has shown that the words “disease of
the mind’’ have funetioned to express a mental condition quite within the comprehension
of a jury of laymen. Infact, they are words that are used generally in other jurisdictions in
defining critninal responsibility. We conclude that it is undersirable to change the eriminal
law by changing mere terins unless the effect of the change can be clearly foreseen. There
is much foree in what is gaid in the brief submitted by Dr. Lucy on behalf of the Saskat-
chewan Division of the Canadian Mental Health Asasociation:
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Although there is something to be said for this line of reasoning & good deal can be
argued on the other side. It must be realized that an attempt to replace a term which
has unpleasant asgociations with a euphemism is usnally only a short-lived expedient
as In time the euphemisim comea to have the same unpleasant associations as the wo

which it replaced. A good example in psychiatric practice is the word “asylum”.
Originally meaning a place of shelter, it came to mean & terrifying dungeon full of raving
animal-like humans living in squalor and degradation. So alarming a picture did this
word frequently conjure up in the minds of the laymen, that the word “asylum’ was
finally dropped and the saine places that eatered for the same type of sufferer were
ealled ““mental hsopitals”. The gituation now ig that “mental hospitals’, in its furn, has
unpleasant associations and the word “psychiatric hospital’” or “sanitarium’ is being
employed in many instances, though not as far as one can see with any marked suceess
in allaying public uneasiness and apprehengion. It would seem to be rather illogical to
become involved in this sort of terminological escapizsm and to attempt to convert a

spade into a tractor by calling it a tractor. Furthermore, the words complained of are
now little used in ordinary conversation and are rapidly becoming archaie, so that they
have lost much of the sting which they possessed ten or twenty years previgously. The
fact that insanity is not a psychiatric but a legal word argues much for the retention of
thig term.!

It is not without significance that in all the recornmendations submitted to the Gowers
Commission “disease of the mind”’ were the words used in dealing with the question of eri-
minal responsibility.

There was much criticism of the worde ‘“natural imbeeility” on the ground that from a
medieal point of view they encompass only a ease of imbecility by reason of only the lowest
grade of immature mental development but they do not encompass eases of the higher
grade of immature mental development and those cases where the accused persen hassuf-
fered mental deterioration by reason of accident or old age. We have had no evidence that
the term has been restricted in its legal application ag in medienl discussion. We feel confident
that appellate courts would not support a direction to the jury, that an accused person who
by reason of aeeident or old age or any other circumstance was so mentally deficient that he
should be proteeted from eriminal responsibility under the wording of seetion 16 (2) could not
be found not guilty on the ground of insanity.

If the section is to he revised, we agree that the words “mentally defective” might be
substituted for the words “in a state of natural imbecility” without impairing the admin-
stration of justice.

In considering terminclogy we have to commence with the legal presumption of sanity.
This is a presumption that is expressed throughout legal jurisprudence and ean hardly be
displaced by a statutory change in terminology with respeet to one braneh of the law. It
is a fundamental presamption that has been part of the eivil and eriminal law throughout
history. It has & definite juristic meaning. To alter the presumption by a change of wording,
even If 1t is intended to mean the same thing, might have legal consequences that cannot
be foreseen. Lven if there is 2 change in terminology from “insanity” to “‘menial disorder”
and from “disease of the mind” to ““mental tlness”, the defence will still be known as a
defenee of insanity and will be referred to as such in legal literature. We doubt that the word
“insane’ has now any more opprobium attached to it in the public mind than has “mental
tllness”. It has been a term too long attached to the trial of the preliminary issue and the
isgue at the trial to be readily discarded for another term that may in a short time be replaced
in medica! parlance by still another.

t Exhibit 19,
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CHAPTER XVII
CONCLUSIONS

1. A }justice of the peace or magistrate ?iolding a preliminary hearing under Part XV
of the Criminal Code should have power to try an issue whether the aceused is then on
account of insanity unfit to stand trial and exercise the powers contained in gection 524 of
the Criminal Code, but any amendment to the law should be so framed as to preserve the
right of the Crown to prefer an indictment or charge in the higher court notwithstanding the
finding of the justice or magistrate.

2. No amendment should be made to the law with respect to the procedure in determining
eriminal responsibility,

3. There should be no change in subsections (1), {2) and (4) of section 16 of the Criminal
Code unless the courts hold that the change of the word “the” to “an” in subsection {2} has
made any significant alteration in the law, in which case the former wording of the Criminal
Code in this respect should be restored. (Two dissentients)

4. Suhsection (3) of section 16 should be deleted.

5. The addition of a defence of irresistible impulse related to disease of the mind wounld
not be a wise amendrment to the Criminal Code.

6. The repeal of section 16 and the substitution of the law of the State of New Hamp-
shire or that of the District of Columbia would not make for & better administration of
justice in Canada. (Two dissentienta)

7. There is no sound reason to alter the burden of proof as it now exists under Canadian
law.

8. Bection 592 (1) (d) should be so altered that when the court of appsal acts under this
subseetion the judgment of the court would be that the accused is acquitted on aceount of
inganity.

9. The Attorney General of a province should be given a right of appeal to the Supreme
Court of Canada when a court of appesa! exercises the powers conferred under section 532
(1) (@)

10. There should be no change in the law of provocation.

11, The law of diminished responsibility should not he adopted in Canada. (Two
dissentients)

12, Btatutory provision should be made for a board of review consisting of three
psyehiatrists to report to and advise the executive on the mental condition of all persons
condemned to death.

13. The exercise of the power of commutation and the exercise of the royal prerogative
of mercy should not be altered by statute.

14, No sufficient case has been made out for changes in terminology in the statute law,
which hag been the subject of jurisprudence for many years, but if seetion 16 is to be revised
the worda “mentally defective” might be substituted for the words “in a state of natural
imbecility™. :

15. 'We respectiully recommend for the consideration of those responsible for the admin-
Istration of justice in the provinees:

{a) that there should be a uniform practice of early psychiatrie examination of all
persons accused of capital offences, but such examination should not be made compulsory;

(b) that where the Crown has any psychiatric report on an sccused person it should be
furnished at an early stage to the defence;

(¢} the adoption of uniform methods of reviewing the eases of those who are found not
guilty on aceount of insanity and who are confined to mental institutions.
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16. Early steps should be taken to get & clear and authoritative statement from the
Supreme Court of Canada ag to the proper instruction to a jury with respect to the inter-
pretation of subseetion (2} of section 16. If the Court decides that the proper interpretation
is & narrower one than the one we have put upon it, the section should be amended to give to
it the meaning that we think it has.

We have the honour to be,
Sir,
Your obedient servants,

J. C. McRuer,
Chairman.

Gustave Desrochers,
Viee-Chairman,

Helen Kinnear,
Commissioner,

Robert O. Jones,
Commigsioner,

Joseph Harris,
Commissioner.
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NOTE OF RESERVATION

BY HER HONOUR JUDGE HELEN KINNEAR

¢

In signing this Report I wish to make the following comments regarding conclusions
5, 10 and 14 of Chapter XVII.

1. In agreeing with conclusion 5, that the defence of irresistible impulse related to disease
of the mind be not adopted, I am assuming that the generous interpretation placed on section
16 (2) in the Report is broad enough to inelude any true case of irresistible impulse. If a
narrower interpretation is placed on this subseetion by the Supreme Court of Canada, then
I would recommend ity amendment by adding the words “or of preventing himself from
committing or omitting it™.

2. In agreeing with conclusion 10, that there should be no change in the law of provoeation,
I am assuming that the doctrine of diminished responsibility will not be adopted as law in
Canads. Its adoption as recommended by Dr. Jones and myself in our statement of dissent
would automatically result in s change in the law of provoeation in cases where there is
evidence of mental deficiency or disease of the mind falling short of the full defence of insan-~
ity.

3. 1 would make recommendation 14, relating to terminology, more definite in two respects,
by recormnmending;

(1) the immediate substitution of the words “mentally defective” for the words “in a
state of natural imbecility’’ in seetion 16 (2); and

{2) the immediate replacement of “an’’ before the word “act” in two places in section
16 (2) by “the” and “‘such” respectively in order to restore the former clarity as to what act is
meant.
I think & sufficient case has been made out by the cvidence to warrant these changes. I
realize, however, that terminology is of secondary importance.

Helen Kinnear,
Commissioner.
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MEMORANDUM OF DISSENT
OF
HER HONOUR JUDGE HELEN KINNEAR, LL.D.,
AND
ROBERT 0. JONES, ESQ., B.Sc., M.D., C.M., F.APA,,
two of the members of the Royal Commission on the
Law of Insanity as a Defence in Criminal Cases.

1. We express our feeling of utmost respect for the opinions and eonclusions of the majority
of our colleagues on the question of insanity and eriminal responsibility, but, after most
eareful and anxicus eonsideration and with regret, we find it necessary to dissent from three
of the conclugions and recomiendations in the Report.
2. Respectfully, we dissent from the following conclusions set out in Chapter XVII of the
Report:

3. There should be no change in subsections (1), (2) and (4) of section 16 of the
Criminal Code unless the courts hold that the change of the word “the” to “an in
subseetion (2} hag made any signifieant alteration in the law, in which case the former
wording of the Criminal Code in this respeet should be restored.

6. The repeal of section 16 and the substitution of the law of the State of New
Hampshire or that of the Iistriet of Columbia would not make for a better adminis-
tration of justice in Canada.

11. The law of diminished responsibility should not be adopted in Canada.

3. With regard to¢ recommendations 3 and 8, we draw conclusions from the evidence given
before our Cominission relating to section 18 (2) different from those reached by our fellow
commissioners. While we agree with the interpretation in the Report placed on section 16 {2,
we conclude that both the evidence and reported cases show that that broad interpretation
is not the usual one given to this subsection by Canadian ¢courts. Even if that broad inter-
pretation should be accepted generally, we gtill believe that it would be hetter to repeal
subsections {1} and (2) of section 16 and replace them with the following:

Ko person shall be convicted of an offence by reason of an act or omission on his
part done or omitted while he is mentally deficient or has disease of the mind if such act
or omisgion is the product of such deficicney or disease of the mind.

Or, as an alternative which we consider to be less desirable than the above recommendation
but preferable to the present law as set out in seetion 16 (2), the recommendation made by
the Gowers Commission?, as follows:

No person ghall be convicted of an offence by reason of an act or omisgion on his
part done or omitied while he is mentally deficient or has disease of the mind to such a
degree that he.ought not to be held responsible,

Subsection (3) is not in issue, a3 we are all agreed that it should be deleted. Subsection (4)
is not in issue, as we are all agreed that the burden of proof should remain unchanged.

4. If Parliament should not see fit to accept our dissenting recommendation relating to
section 16 (1) and (2), then we would give strong support to the recommendations set out in
conelugion 16 of Chapter XVII of the Report designed to obtain an authoritative statement
of the Supreme Court of Canada with respeet to the interpretation of subsection (2).

5. With regard to eonclusion 11 of Chapter XVII of the Report, we believe that the evi-
denee shows that there are degrees of mental deficleney or mental illhess not sufficient to
absolve persons from all responsibility for eriminal offences but sufficient nevertheless to
make such persons not fully acecuntable for their actions. We recommend that section 16
be amended to provide for the operation of the doctrine of diminished responsibility, as
practised in Scotland, in cases where there is evidence of mental deficiency or disease of the
mind falling short of the full defence of insanity, whether section 16 (2) is retained, amended
or replaced by a new criterion.

6. A memorandum setting out our reasons for our recommendations is submitted in an

dix to our statement of dissent. . .
appen Helen Kinnear, Commisgicner,

Robert O. Jones, Commissioner.
{ The Reoyal Commission on Capital Punishment in Great Britain, 1942-1953, p. 276,
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APPENDIX A
REASONS FOR DISSENT

CHAPTER I

HISTORY OF THE PRESENT LAW RELATING TO
INSANITY AS A DEFENCE

1. Section 16 came into force April 1, 1955, It replaced seetion 19 C.C. (1927) which
repeated verbatim section 11 C.C. (1892) effective July 1, 1803, the first codification of
the eriminal law in Canada. Section 11 was based on the N'Naghten Rules laid down by the
judges in England {(one refraining from joining in the opinion) in 1843 in answer to questions
submitted to them arizing out of M’Naghten's Cage.! M’'Naghten had shot and killed
Drummond, Sir Robert Peel’s private secretary,gelieving him to be Peel. M'Naghten was
labouring under the insane delusion that he w% being hounded by enemies of whom Sir
Robert Peel was one. He pleaded insanity as a defence. The medical evidence was that he
was affected by morbid delusions which robbed him of the power to control his aetions and
left him with no pereeption of right and wrong, and that he was incapable of excercising
any control over acts connected with his delusion. He was found “not guilty on the ground
of insanity”. The case was a subject of subsequent debate in the House of Lords with the
result that the judges of England were asked their opinion on the law governing such cases
and certain questions were put to them.? Tt is to be noted that the replies to Questions T and
IV, which relate to partial delusions, and to Question V,# which deals with the giving of
evidence by a doctor who was present during the trial but had not previously seen the
prisoner, are not in practice applied in England at the present day.?

2. In the Canadian codification (1892) the words of the M’'Naghten Rules were changed
1 three respects:

(1) In subsection (1), the word “appreciate” was substituted in the first test for “know".
(2) The word “and” was substituted for the word “or”” between the two tests.
(3) In subsection (3) the word “cleatly” was omitted before the word “proved”.

If the wording of the new eodified section were given its ordinary meaning, the result would
have been to broaden the first test, to make the task of the defence more diffieult by requiring
the defendant to qualify under both teets, and to lessen the burden of proof on the defendant
to & limited extent.

3. Since 1843 there has heen no change in the law in England relating to the word “or”.®
Even prior to 1843 a defenee of insanity eould be made out by showing that the defendant
met either one or other of the tests.”

4. In Canada, while the word “and” was not for many years the subject of judicial inter-
pretation, it was interpreted as “‘or’”’ without comment in Clark v. R.® The meaning of the
word was definitely elarified by the Court of Appesl in R. v. Cracknell.® Magee J. A_said, at
p. 639:

In so serious a matter it cannot be implied that the common law has been changed
without clear enacément, and it must be taken that that law as declared by the Judges
is still the law in Canada . . . The direction to the jury in the present case was made
without reference to the established and unrepealed rule and was not in accordance
with it.

+{1843) Clark & Fin. 200,

2 See p. 20 ante.

1 See pp. 20-21 ante,

+ See p. 21 ante, .

» Report of the Royal Commission on Capital Punishment in Great Britain, 1949-1053, p. 79, para. 228,
¢ R. v. Diltan {1839) 27 Cr. App. R. 149,

7 W, v. Hadfield (1800) 27 How, St. Tr. 1281,

8 (1621 35 C.C.C, 281; (3921) 61 5.C.R, 608.

9{1031) O.R. 834,
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The court ignored the plain dictionary meaning of the word “and” to keep the law as
codified in line with the M'Naghten Rules.

5. The question regarding the degree of proof required of the defendant to show insanity

under the codified law was dealt with by the Supreme Court of Canada in Clark v. R. (ante).

We quote Anglin J. at p. 626:
Here I find nothing to warrant requiring evidence of greater weight than would ordi-
narily satisfy a jury in a civil case that s burden of proof had been discharged-—that,
balancing the probabilities upon the whole case, there was such a preponderance of
evidence as would warrant them as reasonable men in concluding that it had been
established that the accused when he committed the act was mentally incapable of
knowing its nature and quality, or if he did know it, did not know that he wag doing
what was wrong. That I believe to be the law of Canada . . .

n Smythe v. R.! the decision was based on Clark v. R. (unte). Inthe judgmentof the Court,
Duff C. J. gaid, at p. 18:
It is the rule that prevails generally in civil cases, as this Court decided in the case
above mentioned (Clark v. R.}, which governs the jury in determining the issue raised
by a ples of insanity.

6. In LEngland, although the words “clearly proved” appear in the M'Naghten Rules,
nevertheless those words have been construed by the courts to mean that the burden of
proof upon the accused is no higher than that which rests upon a party in civil proceedings.?

7. In delivering the judgment of the Privy Council in Sodeman v. R.,* Lord Hailsham
L. C. said, at p. 191:

... it was certainly plain that the burden in cases in which an accused had to prove

* insanity might fairly be stated as not being higher than the burden which rested upen

a plaintiff or defendant in eivil proceedings. That that was the law was not chanllenged. ..

Sodeman v. R. was quoted with approval and relied on by Hope J. A. in the Ontario case
of R. v. Gibbons.*

8 The result is that both in Canada and in England the burden of proof in eases in which
insanity is pleaded is the same.

0. The most important difference between our present statute law as contained in gection
16 (2) of the Criminal Code and the law relating to insanity as a defence to a criminal charge
in England as it has developed since the M'Naghten Rules were formulated is in the sub-
stitution of .the word “appreciate” for the word “know”. While we agree that the word
“appreciate” is properly interpreted in Chapter V of the Report® in the light of the Inter-
pretation Act,? we think that such an interpretation disregards the general tendency apparent
in our jurisprudence since the codification in 1892 of the law relating to insanity as a defence,
which is to rely on English authorities and treat the codification as & restatermnent of the
M’Naghten Rules. The evidence heard by our Commission showed that notwithstanding
the use of the word “appreciate” in our codified law there was a wide difference of opinion
among judges regarding the interpretation of the intellectual test set out therein. Likewise,
the evidence heard by the Gowers Commission showed a similar disparity, which it deplored,
in England in interpreting the test.” Even though such eminent witnesses as Sir John Ander-
son and Lord Simon, two former home secretaries, testified to a stretching of the rules to
make them workable? the Gowers Commission concluded nevertheless that the rules could
not be justified in the light of modern knowledge and modern penal laws? Mr. Justice
Frankfurther, an eminent American witness, thought the scope of the rules, even when
most broadly interpreted, altogether too narrow in the light of modern knowledge and
dared to believe that the rules could be improved upon.’®

1{1841) 5.C.R. 17, (8.C.C.).
*Sodeman v. R. (1946} 2 All E.R. 1138; (1936) W.N, 190.

¥ Ihid.
£ (1648) C.R. 490.
£ Spe p. 15 ante.
L R.E.C. 1952, c. 158, 8, 15. X
T Report of the Royal Cormission on Capital Punjshment in Great Britain, 1940-1953, pp. 81-84, para. 232-243,
B Ibid,, p. 82, para. 235, .
» Report of the Royal Commission on Capital Punishment in Great Britain, 1949-1953, p. 103, para. 291.
© Thid, p. 102, para. 280,
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10. We have not been able to find any reported Canadisn cases where insanity was a
defence to a eriminal charge in which the word “appreeiate” in seetion 16, or the previous
scctions 19 or 11, has been the subject of adjudiestion by a eourt of last resort. The most
apt authority at appellate court Jevel would appear to be R. v. Harrop.! In that case, the
trial judge had failed to charge the jury on the second alternstive, namely, “of knowing that
such an act was wrong”’ and the Court of Appeal held that to be an error necessitating a new
trial. Prendergast C. J. M. in dealing with the charge of the trial judge said this:

The learned judge dealt in his charge very fully and lucidly with the first part down
to the word “and” before the words “‘of knowing’” in the said seetion, and his direction
that the accused’s appreciation of “the nature and quality of the act” meant in that caze
her appreciation of its physical consequences, was the proper one to give.

11. However, the reported cases generally appear to show that both trial judges and
judges of appellate courts use the word “know™ frequently instead of “appreciate”, that
they frequently use both words in the same case as if they were synonymous and that they
do not amplify the meaning of “appreciate” when they do use it, a situation which would
appear to us to be due to the influence on our jutisprudence of the M'Naghten Rules.

12. The Criminal Code of 1892 provided that all rules and principles of the common law
which render any ecircumstances a justification or excuse for any act or a defence to any
charge were to remain in foree and he applicable to any defence to a charge under the Code
except in so far as they were altered by the Code or inconsistent with it (section 7). 'This
provigion was earried forward to the Criminal Code of 1927 (seetion 168). It is carried forward
to the present Code in the following form:

7. (1) The eriminal law of England that was in foree in a province immediately
before the coming into force of this Act continues in foree in the province except as
séltereél, varied, modified or affected by this Act or any other Act of the Parliament of

anads.

(2) Every rule and principle of the common law that renders any circumstance g
justification or excuse for an act or a defence to a charge continues in force and applies
in respect of proceedings for an offence under this Aet or any other Act of the Parliament
of Canada, except in &0 far as they are altered by or are inconsistent with this Act or any
other Act of the Parlisment of Canada.

That these provisions have affected the courts in dealing with the interpretation of the
provisions of the Code relating to insanity as a defence appears evident from the cascs.
In citing cases, we stress that the word “appreciate” was not the ratio decidendi in any of
them,

13. The following are examples:

(1) Clark v. R.2 In this case the Supreme Court of Canada dealt with the burden of
proof where insanity was pleaded. The M’Naghten Rules used the word “clearly”, Seetion
19 omitted that word. In coming to his conclusion as to the nature of the burden, Duff J.,
as he then was, reviewed numerous English authorities. He concluded that there was no
uniform practiee of directing the jury on the point and se proceeded to determine the
method to be employed using the word “clearly” but defining it as meaning “a clear prepon-
derance of cvidence”. In concurring in the judgment, Mignault J. pointed out, at page
630, that

- . . although we have an express declaration by the legislature, the Code really adds

nothing to the eommon law; in fact the presumption of sanity of mind, involving criminal

respousibility, is recognized in England as well as in all countries, and our inquiries
need not carry us further, which are subject to the common law.

Ile went on to apply the words of the M'Naghten Rule

.« . that the jurors should be told that every man is presumed to be sane until the
contrary is proved to their satisfaction, (I do not here refer to the further statement of
the Judges, speaking by Tindal C.JI., that insanity must be “clearly proved”) as being in
cffect the rule of our criminal code,

1104 74 C.C.C. 228 (Man.),
#{1821) 61 B.{.R. 608,
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even though the Code did not contain the words “to the satisfaction of the jury”. With
the emphasis placed on the M’Naghten Rules by the Court, it is of interest to note that
Anplin I. said this with regard to section 19 (3), at p. 626:

Here I find nothing to warrant requiring evidence of greater weight than would ordi-
narily satisfy a jury in a civil ease that a burden of proof had heen discharged-—that,
balancing the probabilities upon the whole case, there was such a preponderance of evi-
dence as Woulg warrant them as reasonable men in eoncluding that it had been esta-
blished that the accused when he committed the act was mentally incapable of knowing
its nature and guality, or if he did know i, did not know that ke was doing what was wrong.
That I believe to be the law of Cannda, as it appears to be that of most of the states of
the American Union.

In so stating, he used the phrase “incapable of knowing” although the phrase used in section
19 (2) was “incapable of appreciating”.

(2) R. v. Cracknell! was a decision in which the points in issue were (a} the meaning
of the word “and” (see para. 4 ante) and (b) the effect of the direction of the trial judge to
the jury that in event of a verdiet of murder being given he had no doubt at all that the man’s
sentence would be commuted to life imprizonment. The prisoner was found guilty of murder.
There was no appeal but application was made on the accused’s behalf for the merey of the
Crown, whereupon the Minister of Justiee in exercise of the powers conferred upon him by
section 1022 (2) C.C. referred the whole case to the Appeliate Division of the Supreme Court
of Ontario and so the case came before that court to be heard and determined ag if it were an
appeal by the aceused from his eonvietion. Mulock C. J. O, said regarding seetion 19, at
. 637

This seetion is in the cxact words of one of the rules in M’Naghten's case, 10 C1. & F.

200, except that it substitutes the word “and” for “or”.

Yet actually “apprecisting” had been substituted for “knowing”, Tater he twice used the
word “‘appreciate”, at p. 638:
...even though he might have appreciated the physical not the moral nature and
quality of his act”

and

Thus, in order to establish his defence it was not necessary to prove both ineapacity to
appreeiate the nature and quality of his act and also absence of guilty intent.

Magee J. A, zaid, at p. 639:

In England in R. v. Flavell (1926), 18 Cr. App. R. 141, it was declared that the rules in
M'Naghten’s Case still stand. The direction to the jury in the present case was made
without reference to the established and unrepealed rule and was not in accordance with
it.

Hodgins J. A. said, at p. 639:

If the nature and quality of the act is not known to the accused so that his mind did not
grasp its physical character, it is idle to inquire if he knew the act to be wrong.

Use of the word “know” for “appreciate” showing the rcliance on English authoritics was
made also in other cages, including R. v. Chupiuk? and R. v, Cardinal.® The headnote in
R. v. Cardinal reads:

The test of inganity as an cxcuse for a crime is whether the accused knew the
nature and quality of the act he was committing. If he did not, insanity is established.
if he did, the enquiry must be made whether he knew at the time that the act was
wrong. “Wrong'' here does not mean wrong in the moral sense, but wrong in the sensc
that it was contrary to Jaw: Reg. v. Holmes (1953) 1 W.L.R. 686. (Sec para. 17, p. 111,

post).
14. Our conclusion us to the meaning which has been attached quite generally in Canada
to the word “‘appreciate” and the effect of the M’'Naghten Rules on its meaning receives
1{1931) O.R. 634 (C.A)).

2 (1949) 8 .R. 398 (C.A. Sask.}.
¥ (1953-4) 10 W.W R, (N.5.) 403 {C.A. Alta.).
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Some psychiatrists testified on the point. Dr. G. J. O'Brien, Newfoundland, testified to a
brosd interpretation there.! Dr. C. 8. Black, also of Newfoundland, gave an excellent
definition of the word although he did not say he had ever heard it used in court:?

. . not merely knowing what one does, but having a clear notion of all that the act
means, and the consequences that will flow from it both to others and to oneself.

Dr. D. G. McKerracher, Sask., thought the rules liberally interpreted there.® Dr. G. H,
Stevenson thought there was less rigid application of the rules and interpretation of the word
“gppreciate’” in more recent years in British Columbia On the other hand, Dr. E. C.
Menzics, N.I3., going to the other extreme, said:®

1t has to be a very deepseated disease of the mind to malke me fecl that the man cannot
appreciate.

Dr. Murray MacKay, N.8., thought it very hard for & jury to grasp the difference between
intellectual knowledge and appreciation.® Dr. . K. Reed, Que., thought that using “appre-
clation” in its widest sense might help. He said?
I realise the whole thing hinges on that word “appreciate”. Of course, if it is made
broad enough to be almost meaningless it is perfectly all right.

Dr. J. P. 8. Catheart, Ont., one of Canada’s most experienced court pevehintrists, said 3

1 am not just sure that I have been fully aware of that part that you are speaking of, the
cxplanation of “appreciation’.

He doubted that a broad interpretation of the word would go far enough to include all
aceused persons who should not be held responsible! Dr. Clyde 8, Marshall, N.8,, thought
judges should claborate on the word “appreciate”. He thought that juries did not realize
the difference between “know’” and “appreciate’ 1%

17. With regard to the meaning of the word “wrong” as used in former section 19 (1),
now seetion 16 (2), in the elause “of knowing that the (an) act or oniigsion was wrong”,
we have now two important conflicting decisions:

(1) R. v. Layeock.!! The aceused was found guilty of murder. He stated in the witness
box that he knew the act was legally wrong, he knew it was morally wrong and he knew
there were conscquences. The learned trial judge pointed this out to the jury but did not
direct the jury to consider other statements of the accused which the jury might congider
inconsistent with those statements or to consider psychiatric evidenee to the effect that
accused was in a paranoid state as a result of which there was a serious disturbance of Judg-
ment, A new frial was ordered on the ground that the question of insanity ghould have
been and was not passed upon by the jury or put to them in such a way as to ensure their
due appreciation of the value of the evidence. The conelusion to be drawn from the appeal
case 35 that evidence that the accused did not know that the act was morally wrong must
be put to the jury when insanity is in issue.

(2) R. v. Cardinal® was a decizion of the Court of Appeal for Alherta about a year luter
than the Ontario decision in R. v. Laycoek. It held that a direction by the trial judge in the
following terms constituted a misdirection necessitating a new trial:

The question is: “Did Cardinal have a sufficient degree of reason to know when
he shot his wife through the ear he was doing what was wropg?” . ..

In deeiding this question the test to be applied is the ordinary gtandard of right
and wrong adopted by reasonable men.

Frank Ford J. A. quoted with approval Lord Goddard C. J.in R. v. Holmes:!#

1 Evid, p. 433.

® Evid. p 444,

b Fvid. p. 595.

L Evid. p. Y71,

* Evid, p. 127.

® Evid. p. 303.

7 Bvid. p. 1069,

& Evid. p. 1712,

¢ Evid. p. 1713,

1 Evid, pp, 359-60.

4 (1952 104 C.C.C, 274 {C.A. Ont.).
12 (1853) 10 W.W.R. (N.5.} 403 (C.A, Afta.).
uw (1953} 1 W.L.R. £86; (1853) 2 All E.R. 424,
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CHAPTER II
ADEQUACY OF THE PRESENT LAW IN CANADA

18. We deal next with the question of the adequacy of the present statutory law. We are
mindful that the primary purpose of the eriminal law is to protect the public and that,
while other considerations than retribution enter into the disposition of a person convieted
of a crime, nevertheless, most people fecl instinctively that a person who has committed a
crime should be punished for it. They feel that the peralties provided by the Code are the
most cffective deterrent against crime and are disturbed when light penalties are imposed
for serious erimes. On the other hand, there is also an instinetive feeling in most people
that persons who commit erimes, even serious crimes, for ressons bevond their control
ought not to he held responsible for them, and the public conselence is disturbed when it
seems obvious that persons falling in that category are eonvieted and sentenced, The public
conscience is not set at rest hy & subsequent extengion of clemency. We conclude that from
the general tenor of the evidence, as we do also that the present law relating to insanity as a
defence is defective in this regard.

19. The preponderance of opinion among the legal witnesses, including members of the
judiciary who were good enough to discuss our problems with us, was that the law as it
stands when coupled with the oxercise of the royal prerogative of mercy resulted in sub-
stantial justice, although it was suggested by several witnesses that the aim of the law
should be to achieve substantial justice in the first instance and not by having to rely on a
later extension of merey. Mr. L. H. MeDonald, N.8,, ! thought it foreign to our coneepts
of the duties and funetions of courts to have to rely on executive clemency to obtain justice.
Mr. Dollard Dansereau, Q.C., Que.? thought it a shifting of our responsibility from the
courts to a non-judicial body. However, Mr. W. B. Common, Q.C.,* thought that a rigid
uniformity as to the meaning of wrong was necessary for the proper administration of
justice and would fall back on the royal prerogative of mercy to overcome any injustice.

90. We think that it should be possible to amend the law to reduce considerably our
reliance on the royval prerogative of merey and still achieve substantial justice. We think
we should be able to develop a prineiple which would avoid the necessity of judges having
to sentence persons to death in those cases in which there is now a strong probability that
merey will be extended and the sentence not earried out.

L Hvid. p. 477,

t BEvid. pp. 1106-15,
3 Evid. p. 1284,
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“tegts,” of criminal responsibility were expressly repudiated and responsibility was declared
to be a question of fact for the jury. The following quotations from the judgment of Judge
Doe, who also sat with the full court on appeal, are pertinent. At p. 437:

When the authorities of the common law began to deal with insanity, they adopted
the prevailing medical theories.

In other words, they gave the best opinions the times afforded. At p. 438:

Whether the old or the new medical theories are correct, is a question of fact for the
jury; it is not the business of the Court to know whether any of them are correct. The
law does not. change with every advance of science; nor dees it maintain a fantastic
consistency by adhering to medical mistakes which science has corrected . . . It is often
difficult to ascertain whether an individual had a mental disease, and whether an act
was the product of that disease, but these difficulties arise from the nature of the {acts
to be investigated, and not from the law; they are practical difficulties to be solved by
the jury, and not legal difficulties for the ecurt.

And at p. 441:

When disease is the propelling, uncontrollable power, the man is as innocent as the
weapon,—the mental and moral elements are as guiltless as the material . . . If a man
knowing the difference between right and wrong, but deprived, by either of those agencies
(disease, force), of the power to choose between thern, s punished, he is punished for his
inability to make the ehoice—he is punished for ineapacity; and that is the very thing
for which the law says he shall no$ be punighed.

In State v. Jones! the pritciple laid down in the Pike case was approved and reaffirmed on
appeal. Quotations from the judgment of Ladd J. are in point. At p. 382 he said:

When, ag in this case, a person charged with crime admits the act, but sets up the
defence of insanity, the real ultimate question to be determined seems to be, whether,
at the time of the nct, he had the mental capacity to entertain a criminal intent—
whether, in point of fact, he did entertain such intent.

Regurding the M’Naghten Rules, he said, at p, 383:

. .. it was an attempt to lay down as law that which, from its very nature, is cssentially
matter of fact. It is a question of fact whether any universal test exists, and it is also &
question of fact what the test is, if any there be.

At p. 393 he:said:

At the trial where insanity is set up as a defence, two questions are prescribed:—
Tirst: Had the prisoner & mental disease ? Second: If he had, was the disease of such a
character, or was it so far developed, or had it so far subjugated the powers of the mind,
as to take away the capacity to form or entertain a criminal intent ? The first is so purely
a question of fact, that no one would think of disputing it any sooner than he would
dispute that it was a question of fact whether & man has consumption or not. It isin
settling the second that all the difficulty arises.

And at p. 394 he said:

But in cases of this sort, the argument of convenienece is not to be admitted. No formal
rule can be applied in settling questions which have rclation to liberty and life, merely
because it will lessen the labor of the court or jury . . . No argument is needed to show
that to hold that a man may be punished for what is the offspring of disease would be
to hold that he may be punished for disease. : )
24, The same principle was advocated in England by Sir James Stephen, a judge of the
High Court of Justice, Queen’s Bench Division, years ago. In his “History of the Criminal
Law of England’’ he wrote:?
The proposition, theri, which I have to maintain and explain is that, if it is not, it
ought to be the law of England that no act is a crime if the person who does it is at the

time when it is done prevented either by defective mental power or by any disease
affecting his mind from controlling his own conduct, unless the absence of power of

1 51871) 50 N.H. 360,
£ (1883} vol. 2, p. 188,
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juries under the New Hampshire rule have reached a result which would seem to be
more congistent with ordinary wisdom than is possible under the M'Naghten Rules.

30. Mr. Simon E. Sobeloff, Solicitor General of the United States, wrote an article, “From
MeNaghten to Durham, and Beyond”, which appeared in the issue of July, 1955, of The
Psychiatric Quarterly. It has since been published in pamphlet form by State Hospitals
Press, Utica, N.Y. He says:

The full merit of the New Hampshire decision and of the more recent District of
Columbia opinion in the Durham case is precisely that they do not attempt to embody
one set of medical theories in place of another, for even if it were possible to frame a
test embodying more modern knowledge there would still be the danger that in the
progress of seience the new rule itself might be found inadequate. The whole point is
not to restriet the test to particular symptoms, but to permit ag broad an inquiry as may
be found necessary secording to the latest accepted scientifie criteria.

At p. 7 he says:

. .. the Durham rule has been criticized on the score of its vagueness, for it does not
pronounce a¢ a matter of law precisely what symptoms are sufficient for a finding of
mental irresponsibility, This eriticism scems to me without merit. The facts 8s to
mental condition will be endless in their variety. It is for the psychiatrists, after a
study of the defendant, to inform the jury of their observations and interpret them in
the light of their knowledge and experience. The jury will consider the evidence of
the psvchiatrists as they do expert testimony in any field. No longer will they be
restricied to the artificial and diseredited right-wrong test. They will not be forced to
ignore the question of the extent to which the defendant’s lack of control over hig
emotions has deprived him of control over his acts, or, if you please, has overcome his
will, for that is erueial in arriving at an intelligent verdict.

At p. 8 he writes:

To put it in general terms, the jury aill, as heretofore, be called on to distinguish
whether the et was done with evil intent (tnens rea) for which there is eriminal respon-
sibility, or was the product of a mental condition that makes the act not one of free will,
and henee not eriminally punishable. The right-wrong test is not completely abandoned;
it i3 merely dethroned from its exclusive pre-eminence.

And at p. ¢ he writes:

The coneept of causality expressed in the court's use in the Durham case of the
word Cproduct” has also been criticized as leaving too much to the fact-finders’ discre-
tion, but this is no broader a diseretion than courts habitually accord juries when they
charge them to determine proximate cause in negligence cases.

What we ought to fear above all is not the absence of a definition but being saddled
with a false definition. We must avoid the rigidity which precludes inquiry, which shuts
out light and insists on concepts that are at odds with things known and acknowledged,
not only by the medieal profession, but by all informed men.

The MeNaghten rule requires medieal witnesses to testify in terms that o them
are artificial and confining. A doctor can offer expert judgment when he talks of
illness, disease, symptoms, and the like. When he is forced to adopt the vocabulary of
morality and ethics, he is speaking in what to him is  foreign language and in an area
in which he claims no expertness. If the wrong questions are asked, it should surprise
no one if wrong answers are given. Is it not preferable to permit the medical witnesses
sufficient latitude to describe the conditions and express their findings in terms they
consider significant and meaningful ?

These observations are of particular interest because they are made by the Solicitor General
of the TUnited States, even though he happens to be speaking at the moment in his personal,
not his official capacity.

31. There remain for consideration the findings of the Gowers Commission on the law
relating to insanity as a defence in capital cases. The Commission recommended (eight
fuvouring, three dissentients) that the M’Naghten Rules be abrogated and that it be left to

1¥ol. 29, pp. 357-71,
! Pamphlet, p. 6.
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On the other hand, few persons, if any, would go so far as to suggest that anyone suffering
from any mental sbnormality, however slight, ought on that ground to be wholly
exempted from responsibility under the criminal Jaw. It therefore becomes necessary
for the law to provide a method of determining what kind and degree of mental abnor-
mality shall entitle offenders to be so exempted; and also to decide what account shall
be taken of lesser degrees of mental abnormality, whether by way of mitigation of
sentence or otherwise,

34. Tt follows then that the mere presence of disease of the mind does not relieve a person
of respongibility for a crime. Many forms of disease of the mind do not lead to criminal
acts. Nor do the majority of people who suffer from mental discase engage in anti-social
behaviour. To sbsolve from responsibility under the New Hampshire Rule, the eriminal
act must be shown to be a product of the discase of the mind. As modified by our own rule
as to the burden of proof, the questions to be asked the jury along with appropriate instrue-
tions ag to the burden of proof might be put in different ways, for example:

1. Did the accused commit the act ?

2, If he did commit the act, did he have a disease of the mind at the time he committed
it ?
3. If s0, was the act the offspring or product of such discase of the mind?

Or, in the alternative, guestion 3 might be put as stated by Ladd J. in State v, Jones (see
para. 23, ante):

3. If so, was the disease of such a character or was it so far developed, or had it so far

subjugated the powers of the mind as to take away the capacity to form or entertain 4 crim-
inal intent ?
In either event, if the angwer to all three questions is “yes”, then the verdict must be “Not
guilty by resson of inganity”. In the event of the accused omitting to do a necessary act
or in the event of it being claimed that he was mentally deficient, the questions would have
to be reworded to fit those circumstances.

35. The rule proposed by the Gowers Commission is as follows:
No person shall be convicted of an offence in respect of an act or omission on his

part done or omitted while he is mentally defective or has disease of the mind to such a
degree that he ought not to be held respongible.

The questions under such a rule would be:
1. Did the accused eommit the act?

2. If he did commit the act, did he have a disease of the mind at the time he committed
it?

3. If so, was his disease of the mind of such a character or degree as to take away his
capacity to form or entertain a eriminal intent ?

Or perbaps a better wording for this last question might be:

3. If 50, was his disease of the mind of such a character or degree that he ought not to
be held regponsible

36. We believe that the issues under the New Hampshire rule and the rule proposed by the
Gowers Commission are fundamentally the same, that both rest on the capacity fo form
guilty intent. The chief virtue of both rules is that they treat trresponsibility arising from
mental abnormality as a pure question of fact. Since neither rule is baged on speeific symp-
toms to the exclusion of other symptoms, they permit the jury to consider other aspects
affeeting the behaviour of a psychotic person than cognition, for example, the will and the
emotions. Also they permit the psychiatrist to come into court in a normal way as an expert
witness and to speak in meaningful terms. The M'Naghten Rules prevent him from using
his skill in a significant way. Animportant advantage of either of these rules over the present
law is that they allow for the advance of medical science without requiring amendment.
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