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Continental law with its traditional types of culpability has little to
teach. It is based on larg:el}' obsolete peychology. Pérhaps the eul-
sability types under the Study Draft are more in tune with modern
Lehavioura.msights, at least in their core meaning if not inal] details
of definition, Thus, rather than attempting to present Continental
doctrines of eulpability, a few somewhat, more specific observations of
the draft’s provisions concerning culpahility wiil be made.

3. STABILITY ¥ERSUS INSTABILITY {F THE MENTAL ELEMENT OFFENSES

In the view of a number of sivil law lawyers, including this writer,

the A LTI Model Penal Code has made an improvement over tradi-
tional Continental thought on the mental element in individual of-
fenses. Its drafters realized that the merntal element of a single offense
may vary in regard to various definitional wlements. (See comments
to seetion 2,02 of the A.L.I. Model Penal Code.) If one can say that
X desires to have intercourse with his sister (purpose as to inter-
course) it is psychologically grotesque to say that he desires or
wantg her to be his sister, In incest eases it is knowledge that the
woman is X’s sister that sulfices. If this writer reads section 302(3)
{a) of the Study Draft correetly, the latter seems to have retained
the conventional view that culpability requirements remain stable.in
regard to one offense.* If this is so, the A.T.1, Model Penal Code
approach wonuld seem preferable.

C. “TRANSFERRED INTENT AND “ABRRILTIO IGTTHET

In meadieval Continental decisions and scholarly opinion it was not
required that intent be directed to & definite object, [inther ¥general
intent™ to cause harm sufliced, Under this view, in the “erroneous hit”
{aberratio ictus) situations, X was guilty of intentional assault of B,
if he intended to injure 4 but missed and hit 2. Tt is settled in modern
civil law that intent must be directed to a specific ohject as required
by statutory definitions of offenses. Aecordingly, “erroncous hit™ situa-
tions are treated in the civil law exactly as under the draft. A" is puilty
of reckless assault on & and atterpted assault of 4.

D). PIOVISIONS OK MISTAEE AND IGNORANCE?

Trntil recently, civil law systems have opposed the distinction be-
tween mistake of fact and mistake of la.w,%ut the distinction has of
lato either changed its mesning or come under sericus criticism. We
shall léave aside doctrines that would equate the two types of mis-
takes.!* What remains is the chenged meaning of the opposition of the
two lfinds of mistakes. Today the distinction is usually made between
mistake about circumstances falling within definitional elements of an
offense, and mistake about the fact that one's eonduct is prohibited by

*The Final Report added “except that where the required enlpability 15 e
tionally, the enipability required a8 to an attendant cireumstance ia ‘knowingly”
to gtudy draft section 202(3}{a). . ' Co

* Yor the sake of simplicity, migtakie and ignorance are not distinguished In
e following text. v e

Ay an example of this radical anid quite perceptive view in the commor law.
world, see STvING, supre note 2, 82370 © T .
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Isw, The first type is called “mistake of fact description™ { Tatbestand-
girrtnm}, the other “mistake regarding prohibition™ {Verbotsirrtum).
As regards mistake of fact description, it is ifrelevant whether the
error relates to fact perception or norm a}lphcathn; If an element of
statutory crimeé description calls.for a légal evaluation, erreneous norm
application is treated Just as an ordinary error of “factual” perception.
This is'the reason why the old lalels “misteke of fact” dnd “mistake
of law”".may be misleadin -and_ara_increasmgla’ replacgd by new
terms. The Study Draft stili refers to factual andlegd! mistake, but
it is obyions that the actual opposition comes close to the new Con-
tinental distinetion.. (For example, section 304 recognizes legal ervor
if warranted by a erime definitipn.) - .

Important differcnces between the Study Draft and civil law seem
1o follow from the draft’s provisions on error concerning ordinary and
affirmative defenses, inasmuch as justifieations and excuses from Part
A are concerned. For the sake of simplicity we must disregard im-
portant procedural differences stemming from the fact that Gontman;nl
exeuses and justifications arc not defenses from a procedural point
of view.!’ Remaining thus on purely substantive law ég_'mqnds, differ-
ences still seem to be quite substantial. Under modern Continental lasw,
mistake js treated equally no matter whether excuses, justifications or
definitional elements of an offense arc in issue.!? Let us quote #s an
example the provision of section 20 of the 1962 West German Draft
Tenal Code: .

Anybody whe in committing an act mistakenly assumes
stule of affairs which would justify or excuse that aet, shall
not. be punished for intentional fin the Continental sensel
commission. He will be punished for negligence [in the Con-
tinental sense] if he can be blamed for such mistake, provided
that negligent commisston is punishable at z11. :

Compare the wording of section 302(3) (d) of the Study Draft to the
German Draft. Add the provision of section 303 of the Study Draft.
The gap seems to be wide. Upon analysis, however, the two systems are
not toc far apart.

As regards ordinary defonses, section 600 of the Study Draft*
makes tha reasonable “mistake of fact” applicable to almost alt Con-
tinental justification grounds. In view of this, the expression in sechion
302(3) (d) that “no culpability is required with respect to facts which
establish that a defense IEdeﬁned in Part A] does not exist” would prob-
ably be criticized by Continentals as confusing. .

= Rome eonsequences of erdinary defenses (for example, walver) “would be-
nmacceptabie to all Continental procedures, while afirmative defenses violate
at least two bagle postulates of Continental p dure. The prineiple of “active
court™ requires that all isemes of relovance in the case be ralsed “motn propria”
by the court, while the presumptiop of innocence as understood by Gontmenh‘:}s-
emnnot be reconciled with the reversal of the burden of D on. Very dogmatic
about these two prineirles, Continentals allow almost no exceptions to them in
case of serions crime. . o ; e
. This 5 again § Slighty ovérsimpilfication. “Frue; soihe fystetns bar Adl distine-
tive trentment. { E.g., Alternative West Germap Dralt Penal Code §10-1 '[190&),;
But often a differenilation i# made minong variona’ bypes ofs‘mistake of law.’”
Thus, our statement $inothe text applies with precision odly £6 “factaal? mistake.

*Stndy Draft section 800 iz Maal Report section 608
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As regards situations classified as affirmative defmms(t;nhf actual
difference is again not &5 pronounced as it might appear. & gitua-
tions (for example, section 1306(4) of the draft) would probably be
rogarded by Continentals as purely objective conditions for liahlity
i se¢ srpre. I-A ), and thus mistake would not exense. Also, while under
the draft mistake of law is in limited situations exonerating and is
treated ns an affirmative defense, in the majority of civil law juris-
dictions mistake of law is no excuse at all. Mistake as to & duress situ-
ation would probably be declared to be an excuse by European scholars,
but would hardly ever be recognized in sctual cases ™

So far disenssion has centered on mistake of fact. Mistake as to pro-
hibition (mistake of law) is varionsly treated in the civil law. Most
jurisdictions still cling fo the maxim thet “exror of law is no excuse,”
but, whiie the mistake cannot lead to an outright acquittal, if justified
it may cause reduction or even remission of sentence, (See article 5 of
the Falian Penal Code, article 3, 233 of the Austrian Penal Code, arti-
¢le 19 of the Yugoslay Penal Code, French decisional law.} Almost
cverywhere scholuely opinion which eriticizes this traditional view
can be found. Even so, opposition to change is quite strong, More than
unything else it i3 based on fears of the evidentiary dificulties which
would arise if the excuse were admitted. The dogmatic rigor with
which the presumption of innocencs is interpreted 1n the area of bur-
den of proof preclzdes the shifting of the burden of proof to the de-
fendant on tins specific issue.

Departures from conventional views can, however, be observed in
SAwitzerland,** West Germany * and ir Eastern European countries
ather than Yugoslavia. Leaving aside differences of detail, the idea as
developed in the West is rou:'illfy as follows. If the defendant hag mis-
takcenly nssumed that the conduct he in s not prohibited and
his mistake cannot be blamed on him, he most be acquitted. If, how-
ever, the mistake is doe to hia fanlé in not sermying the necessary knowl-
edge, ho must be convicted and punished according to the degree of his
fault (practically, negligence}. The idea as developed in Fastern Eu-
rope is somewhat different. Fere one of the prerequisites of criminality
ts that the conduct falling under the statutory crime definition be
“spcially dangerous.” Unless it may be attributed to negligence, mis-
take as to “social dangerousness” of one’s conduct excuses, while mis-
take as Lo the legal prohibition does not2*

Where does the Study Draft’s solution to the “mistake of law”
Prob]em fall on the spectrutn of these different solutions? While more
‘conservative” than, for example, West German ideas, the provision

B See JracHECE, TEHEDUCH DR HrRavREcETS, 335836 (1600) [herelnafter
citel na FescHECK), with reference to court cases. Some jurledietlons (for
example, Yugnalavia) have no provisions on duoresm in their legislation.

"&re aribles 10 and 20 of the Penal Code, as well as declsional law, Ses
ScHwAXpER DES S WEIZERISCHE STO R 98 ( 1965).

*This §n, since 1652, the attitode of Went German courts It has been adopted
by the 1962 Draft Penal Code.

* Sovtet legislation ia sflent on the matter, but the view expreassd in the text
in that of prevailing oplolon. Compare EMIOSENKC, ZNACHENTE OSHIERI PO
Soverexouy UtoLovnowT Pravy 85 (10623, ew has been adopted by some
Eastern Eur¢pean legislatlon. See article 24(2) (3) of the 1961 Hungarlan Peral
Code -
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of section 610* of the Stady Draft is still ahead of typical Continental
jurisdictions which reject the excuse altogether. True, the reversal of
the burden of proof in regard to mistake of law is without precedent
on the Continent. But it muy be argued that any defenss is better
than none,

E. LIABNLIIY OF GORPORATIONS AND OTHER ORGANIZATIONS

Since the Enli ent in the eigliteenth century the view has
revailed on the tinent that criminal law should net apply te
ogal entities. Arguments advanced in favor of this proposition are
mostly dogmatic: corporations cannot act, they have no mind, where-
a3 “conduct” and a “guilty mind™ are prevequifites of eriminality. The
most often advanced progmatic argument is that punishment falls on
innocent members of the corporation. No matter what the value of
these arguments, the principle still holds in civil Jaw legislation from
the Soviet Uninn to West Germany to Spain. Practical necessities,
notzbly for miscondnct in the field of cconomic life, have caused the
relaxation of the principle in only a number of jurisdictions, Thus,

for example, in France the mazim “societns delinquare non potest” is
riddled with exceptions. Typically. Continental jurisdictions have
chosen another approach to the practical need to punish organizations
in somo instances, %’unishments are imposed {or offenses wluch are not
considered eriminal. Such is, for example, the case in West Germany
and Yugoslavia. The types nf punishments (and “measures” in tho
civil law jargen} imposed for noncriminal offenses are numerous.
Prominent, however, are stiff fines and giving publicity to the con-

viction.
V. DeFENSsEs V7
AL THE US® OF DEADLY FOECE -

Mose modern ¢ivil Iaw Codes have consolidated self-defense, defense
of others, prevention of crime, protection of property and similar
narrowly conceived defenses into n comprehensive, brondly conched
defense. Special provisions are usually found in statuvtes dealing with
uss of force in law enforcement. This is the reason the use of deadly
force is discussed by Continentals in terms which seem somewhat

eral to American lawyers, The issue on which Continental legisla-
tion is dissimilar is whet{er some kind of proportionality is required
between the value protected against the atteck and the damage eaused
by the protection, The minority view is best illustrated by West Ger-
man law, There is an absolute right of defense, provided that the
defense activity is the (least injurions) only way of protecting n
value attacked. Thus, for example. deadly force may be used if there
18 no other way to prevent a man from cacrying awar your brief-
case.’ In most civil law jurisdictions, howerver, deadly force may be

*Btndy Dratt section 610 Is Final Report section 6089,

¥ Bome defenses {such an mistake of law) have already beem disctssed 1z
other contexts (a¢¢ supra, IV, D). -

* Compare JEACHEOR. supre note 13. nt 220, This poxition seems to contradict
article 2, IIa, of the European Convention for the Protection of Human Righta
and Fundamental Freedoms (1860), German lawyers mnintaln, however, that
the Conventlon 14 bloding only en government ssencles, not on private persong.



