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FOREWORD

This is not a general review of the criminal law with
an added feminist dimension. It is an attempt to focus on
the areas of criminal law which are of particular interest
to women. Since all of the criminal law is of interest to
women - as victims, offenders, friends, lovers, relatives of
victims and offenders - some crude and suspect working
classifications have been made.

The way in which these issues have emerged is crucial
to feminist theory. It is important to stress the central-
ity of feminist practice, for many of the areas are dealt
with here because women have organized around them. To the
extent that the issues discussed have not been informed by
feminist action and interaction then the analysis is poorer
for it. 1Indeed, this study should be viewed not as the fi-
nal word on the subject; but rather as a spark to more in-
depth analysis.

. The basic value underlying the Review can be stated as
a2 belief that women live in a patriarchal world, subject to
male domination and control. The two relevant questions are
therefore: /

(1} to what extent should the criminal law be used as a
means to combat the various manifestations of the sub-
ordination of women?, and

(2) to the extent that the criminal law itself is an in-
strument of male domination, how should it be reduced
as a means of partriarchial control of women's lives?

In other words, how can the criminal law be used as a
weapon against patriarchy and be reduced as a weapon of pat-
riarchy? It may not in fact be possible to do both. Har-
nassing State power for women's purposes may (if it is pos-
sible) have some practical impact with respect to particular
issues. Concern may be felt, however, that this is not em-
powering to women and fails to iddress the role of the State

in furthering male interests.” - Thus 'feminism has been
caught between giving more pgwer to the State in each at-
tempt to claim it for women'. Nevertheless, an attempt is

made to address these issues here, without any assertion
that law reform and the use of State power are any more than
interim measures.

This attempt is made because it is important to bring
to light the maleness of the perspective underlving the for-
mation and application of the criminal law. General princi-
ples, and the search for them which forms so crucial a part
of criminal law reform in this country, are looked at with



- vi -

suspicion to see if they reveal an androcentric world view -
one equating the 'male' with the 'human', Thus one of the
major aspects of feminist method is the rejection of decon-
textualization,” i.e., feminists question abstractions which
imply that gender is immateria& in the context of a world in
which gender is very material.

The establishment of a justifiable structure for crimi-
nal law cannot flow solely from academic legal analysis.
What such analysis can do, however, is to reveal some of the
implications of the choices that are made. An illustration
can be found in the debate over the mistaken belief in con-
sent defence to sexual assault. The mens rea abstraction
may help to mystify and obscure the issues arising out of
the specific context., 1In itself, the abstraction, or the
interest in maintaining its purity irrespective of context,
cannot give us an answer to the political question of what
the law should be in this area. It is important to know,
however, that the choice of a subjective mens rea in sexual
assault law is a preference for the male's perspective of
the event as opposed to the female's or that of any reason~
able observer. This choice denies any male responsibility
to seek an unambiguous consent to sexual touching and thus
is a highly-charged political symbol of male sexual rights
in a world in which women are relatively powerless.

Finally, the analysis presented in the Review is not a
utopian dream of what would be culpable in a feminist State.
The existing structure of the State and the criminal justice
system are explicitly presumed, and therefore the reformist
nature of the project is recognized.
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EXECUTIVE SUMMARY

This is a feminist analysis of areas of the criminal
law which are of particular interest to women. The perspec-
tive is primarily that of integrative feminism: affirming
differences between women and men, but without the accep-
tance of a 'natural' role for women and without the attri-
bution of inferiority to women's difference. The fundamen-
tal questions asked are: how can the criminal law he used
as a weapon against patriarchy, and at the same time be
reduced as a weapcen of patriarchy?

Many problems arise from applying to women a criminal
law which has been devised by male legislators with a view
to controlling anti~social acts committed for the verv large
part by men.

At the theoretical and ethical lewvel, it poses problems
of Jegitimacy and equity in the conception of the common
good and social order: until now, defining these concepts
has-heen the scle preserve of male definers,

At the practical level, it 1s necessary to study the
concrete effects of penal sanctions imposed on a female
population for whom the realities of life are different from
those of men.

In order for an act to be legitimately considered a
crime, it should meet the following specific criteria:

{1) the act must cause serious harm to others;

(2) the act must violate fundamental values and cause real
harm to the community;

{3) the application of criminal law must not harm persons
or society, and must not vicolate fundamental rights;
and

{4} there must be reason to believe that qualifying an act
as an offence can lead to a sclution to problems caused
by crime.

In Canada, B80% of the charges laid against women in
recent vyears do not meet these criteria. In fact, non-
violent theft of small amcunts of mcney or ohjects of little
value account for over 40% of their offences. Twenty-five
per cent of female offenders are convicted for viclations of
provincial liquor laws, 7% are convicted for the mere pos-
session of marijuana and approximately 5% are charged with
breaking bail, disturbing the peace, prostitution, public
mischief and so on. It is obvious to the authors that there
is nothing ‘'criminal'®' about the majority of offences
committed by women. Although it is true that the number of
women charged with violent and serious offences has risen in
Canada 1in recent vears, these offences still account for

only 5% to 10% of the entire phencmenon of female crime.



- xviii -

There is not yet a comprehensive feminist analysis of
the purposes of the criminal law. The work so far has
tended to be issue-oriented. A broad-ranging analysis of
interests is important, however, if we are to evaluate the
consistency of the present law and proposals for law reform.

A number of interests are presently protected, both by
regulation and by the failure to regulate: the preservation
of the State; property; life and physical safety; privacy;
integrity of relationships and the status of marriage; free-
dom of expression; as well as other nebulous concepts such
as sensibilities, feelings and morality.

8ll of these interests must be examined to see if they
are protected in a way that is universal, yet sensitive to
the concerns of each gender. In general, the interests rec-
ognized by the community as being important enough to be
protected bv the criminal law should be protected equallv
and without leaving one gender to hear a disproportionate
share of the burden. For example, the lives and physical
safety of women and men should be given equal value in the
formulation of substantive rules.

CONSTITUTIONAL IMPLICATIONS OF CRIMINAL LAW REFORM

The present law and proposals for reform must be tested
against the constitutional standards set out in the Canadian
Charter of Rights and Freedoms, and in particular must sat-
isfv the guarantees of equality contained in ss.15 and 28.
But what is the definition of egquality? Three definitions
are discussed in this study. It could mean absolute gender

neutrality. Alternatively, a qgualified gender neutrality
could be adopted, with exceptions based on real as opposed
to imagined differences between the sexes. Lastlv, these

sections could render unconstitutional any c¢riminal law
which contributed to the subordination of women. All three
approaches have some feminist support, but all may be
harmful in the hands of decision-makers who are unsympa-
thetic to women. The Charter will only be of assistance to
women if used by Parliament and the judiciary to address the
existing reality of the subordination of women.

Since there is as yet no settled meaning of equality,
it is not clear whether gender-specific offences, such as
statutory rape, offend the Charter. If such offences are
removed, it should be because they contribute to the subor-
dination of women, rather than that thev 'discriminate'
against men.

A major area where egquality analysis is important is
that of abortion. The abortion offences arguably offend
s.15 {and possibly also ss.28 and 7) because they discrimi-
nate on the basis of economic status and place of residence.
More importantly, the author concludes, these offences
contribute to the subordinate status of women through the

denial of reproductive control.
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Section 2 of the Charter guarantees freedom of expres-
sion. The author argues that women have a special interest
in this, particularly in the freedom to engage in political
dissent and speech addressed to the need for fundamental
changes in our institutions. Women may also have a special
interest in control of the abuse of freedom of expression,
especially in the context of pornography and incitement of
hatred. There is, however, no consistent feminist position
on the appropriate use of the law.

SUBSTANTIVE OFFENCES AND DEFENCES

Women as Accused Persons

There are a number of offences of particular signifi-
cance to women as accused persons, including abortion, con-
tempt, infanticide and prostitution-related offences.

In the author's view, the present abortion law denies
women reproductive control in a context where women do not
control their sexuality. It also creates unnecessary risks
for the lives and health of women who do not have access to
rapid, safe and legal abortion. The existing abortion
offences in the Criminal Code should therefore be repealed,
The Canadian feminist position does not depend on, although
it is supported by, the liberal analysis of privacy which
has lead to the legalization of some abortions under the
U.S. Constitution.

The common law offence of contempt could be used to
stifle women's freedom of expression to criticize the iudi-
ciary. This interest is more important than the interest in
the reputation of the judiciary and the author contends that
there should therefore be no form of contempt such as

taffront to the Jjudiciary'. There is need to examine
whether the contempt law applies more harshly against women
than against men. In the meantime, she calls for a defence

to a charge of contempt for refusal to testify that realis-
tic protection is not available for the witness.

The author concludes that the existing law of infanti-
cide is obscure, but serves a justifiable purpose. There
are defects, however, in the construction of the offence.
First, the Crown retains the discretion %o charge with
murder in which case there is no infanticide defence,
Second, the law contemplates the conviction of a woman who
has killed her baby while suffering from the effects of
childbirth, It is proposed that this area of law be
considered for reform in the context of the treatment of
mentally-disturbed people.

With respect to prostitution, the author asserts that
it is unconstitutionally and morally unjustifiable to punish
women for soliciting and prostituting themselves in common
bawdy~houses. Prostitution is a major aspect of the sexual



objectification of women and prosecution doubles the oppres-
sion. The present law makes prostitutes more wvulnerable to
pimps. The law is unfair in the absence of criminalization
of male harassment of women in the workplace and the street,

An examination of defences is necessary to determine if
women's perspective is adequately addressed and therefore if
women receive equal protection of the law from the imposi-
tion of criminal liability. The defences discussed are
selfdefence, provocation, necessity, duress and medical
explanations.

The law of self-defence is flexible enough to permit an
examination of the situation from the accused woman's per-
spective, but this may not always happen in practice., Thus,
women may be required to meet a standard which would only be
justified in a society in which women fully enjoyed the pro-
tection of the law., The author therefore recommends that
the law be amended to require the court to consider the par-
ticular accused's perspective, e.g., bv asking if there were
realistic alternative means which the accused could have
used to protect herself or other persons.

The partial defence of provocation raises a similar
problem with respect to a narrow focus versus an examination
of the broader context. The author argues for the defence
to be expanded to consider all factors which relate to the
gravity of the provocation from the accused's perspective,

The defence of necessity recognizes a hierarchy of val-
ues in that the law does not appear to permit any defence
relating to theft of food and drugs for children, squatting
in empty houses in the case of homelessness, or welfare
fraud. The author calls for a statutory defence of neces-
sity ensuring a right to interfere with the property rights
of others in order to feed, clothe and shelter oneself or
one's children, according to the author.

Research is necessary to determine if the defence of
duress is broad enough to incorporate the pressures that
women actually experience. In the meantime, the defence
should be interpreted in a more flexible manner for women
who fight back against the physical violence of their part-
ners and may have no other effective source of help and pro-
tection.

We are at an early stage in the development of medical
knowledge about the nature of such conditions as pre-
menstrual stress syndrome and the causative link, if any,
between such conditions and anti-social behaviour., Rec~-
ommendations for reform would therefore be premature in the
author's view,
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Offences Against Women

A number of criminal offences relate to the humiliation
and degradation of women, the expression of hatred against
them and their expleoitation for sexual purposes. Pornogra-
phy, hate propaganda, prostitution-related offences, sexual
assault and sexual offences against vulnerable people are
examined in this report.

There does not appear to be a feminist consensus on the
appropriate response of the criminal law to pornography.
There 1is, however, evidence that pornography is harmful to
the people who appear in it, that it helps to maintain the
subordinate status of women, and that it is offensive to
some unceonsenting viewers. There are wvalid arquments for
and against the use of the criminal law as a response to
these harms, but the author believes that on balance there
is a case for intervention. The definition of pornography
should be based on the concept of subordination, and at the
very least, should include violent pornography.

N An alternative criminal law response is to include sex
in the 'incitement of hatred' offences. There is no guaran-
tee, however, that such provisions would not bhe used against
women, since the expression of concerns about patriarchy
might be more readily construed as 'men-hating' than porno-
graphy construed as 'women-hating’'.

It hags already been argued that women must not be fur-
ther victimized by prostitution laws. Beyond that, there is
some divergence of opinion about the proper role of the
criminal law. The author proposes that offences such as
causing a disturbance be used to respond to the public nui-
sance aspects of prostitution but that this be closely moni-
tored to ensure that such offences are not used in a discri-
minatory way. The recommendations of the Badgley Report
with respect to child prostitution should be adopted, with
the exception of the offence of soliciting. Children should
not be punished for engaging in prostitution, the author
argues., Rather, the focus should turn to improved social
services and employment opportunities. She also believes
that the offence of living on the avails of prostitution
should be amended to apply exclusively to pimps. She con-
sidexrs an offence directed at customers only, but recommends
it only if it forms part of a national campaign against
prostitution, with economic initiatives to provide women
with viable employment alternatives and public educatiocn on
the harm in objectifying women and children.

The maijor initiative proposed by the author with re-
spect to sexual assault is research to determine the effects
of the 1983 Criminal Code amendments. Such research would
focus on whether victimization of the complainant has been
minimized and whether the reporting, prosecution and convic-
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tion rates have increased. The definition of 'sexual', the
significance of violence, the concept of 'exercise of autho-
rity' and implied consent must all be monitored. The author
recommends law reform to reguire that pecople engaging in
sexual activity exercise reasonable care to determine con-
sent and that people who are incapable of exercising such

care are not simply acquitted.

The Criminal Code does not adequately protect particu~
larly vulnerable people or those in relationships with a
potential for subtle forms of coercion., Some special of-
fences should therefore be retained, without extraordinary
protections for the accused such as limitation periods and
marital immunity. Gender-specific offences protecting voung
girls from sexual intercourse are justifiable in the au-
thor's view, in that female children suffer a unigue harm
specific to their sex from the insertion of a penis in the
vagina. '

Additional protection for all young people should be
ensured with the offences of sexual contact and exposure
proposed by the Badgley Committee. It should, however, he
made clear that sexual experimentation between young persons
is not criminal, and it should not be possible to charge the
victims of incest.

PROCEDURE AND EVIDENCE

The procedure chapters examine the discriminatory im-
pact of the criminal process, from the stage of laying an
information and police investigation of criminal complaints,
through the arrest and bail hearing stages, to the powers of
the prosecutor to assume prosecution of private complaints
or withdraw charges before the court. The impact of plea
bargaining on women is examined, as well as aspects of the
preliminary hearing. Each of these is analyzed to determine
how the procedural structure may maintain a male-oriented
criminal justice system, regardless of the gender-
specificity of specific and substantive provisions.

Clearly much of procedure appears to be gender-neutral
on its face. It is the practical impact upon women that
must be examined. In this regard it is difficult to proper-
1y comment without data. Therefore, various hypotheses must
be substantiated by major research and data-gathering pro-
jects. Issues such as the credibility of women as
witnesses, lawyers and judges are targetted for examination.
The author recommends affirmative action to ensure more
representative appointments of women judges.

Particular areas where women have been singled out for
special treatment are examined in the section on the law of
evidence. These include recent complaint, competence and
compellability of spouses, privileged communication, corro-
boration and evidence of past sexual conduct or reputation.
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Some rules relating to sexual complaint prosecutions
have been revised in recent years so that, e.q., the re-
quirement for a recent complaint has been abrogated.

Spousal compellability and competence still raises some
issues, particularly in light of recent law reform propo-
sals. Similarly, the law underlying the privilege attaching
to spousal communications is examined. Some authors argue
that the spousal privilege is outdated and should be abol-
ished, while others say it should be extended to include
other intimate relationships.

The theory of law requiring corroboration of evidence
in the prosecution of sex offences has historically reflec-
ted a very negative profile of women. Evidentiary rules
pertaining to corroboration which in practice apply more to
women must be reviewed in this light. Much of this law was
abrogated by the 1983 law reform, but in some areas the im-
pact is still detrimental to women, The author assesses

~_these and recommends that corroboration not be required for
any sexual offences,

Finally, the inherent weaknesses in the new evidentiary
rules concerning the sexual history of a complainant in a
sexual assault prosecution are examined, The author
guestions the relevance of such evidence and recommends
studies to determine its impact on verdicts.

SENTENCING

The author analyses in detail the impact of long prison
sentences on women, demonstrating that the eguity of such
sanctions is seriously eroded by the poor standards of penal
institutions for women. She then examines non-custodial
penalties {such as fines or probation), arguing that the
apparent leniency of the courts toward  women is
fundamentally Jjustified by the less serious nature of
women's crimes and the lack of a previous criminal record.
However, in regard to these lesser sentences, particularly
fines, one should lock at their impact on a group for whom
economic marginalization increases on a daily basis. The
author suggests that judicial discretion should be limited
to a realistic framework when imposing fines. She also
recommends, given their success and popularity, that courts
resort as often as possible to sentences which encourage
self-responsibility, such as community service orders,
compensation in kind or in services, or restitution. The
author also recommends that all human rights codes be
amended to include 'possession of a criminal record' as a
prohibited ground of discrimination.

A review of the literature regarding the apparent
increase in crimes committed by women leads the author to
the conclusion that such an increase does not in fact exist.
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Although at first glance the offences for which women are
given prison sentences appear to becoming more serious over
time, the author asserts that the majority of crimes
committed did not warrant long prison sentences, and that
recidivism among female criminals is unlikely in the
majority of offences against the person.

The aunthor tackles inequalities of treatment in the
criminal Justice system at their source. An assessment of
the studies on sex differentials in sentencing requires the
reader to note, in effect, the abundance of works regarding
sexism in the courts, e.g. of judges and lawyers. These
stereotypes have a unlgue and important impact on the
treatment of women in the criminal justice system. One of
the suggested soluticns is the adoption of affirmative
action policies and programmes to include more women at
every level of the administration of criminal justice.



PART I

CONTEXT OF THE STUDY

CHAPTER 1

INTRODUCTION

1.1 General Introduction

Why do we need a feminist study on criminal law?

In our democratic countries, c¢riminal law should not be
limited to the wvalues that the State advances in support of
its right to impose criminal sanctions. That is the mandate
which totalitarian states give to their lawmakers. What
distinguishes, or in principle what should distinguish, dem-
ocratic systems from the others is the former's determina-
tion to ensure that criminal and penal laws truly reflect
the fundamental elements of the collective social con-
science. The criminal law of a democratic country must pro-
tect the values shared by the majority of its citizens, of
both sexes, of all ages, of all ethnic origins, and of all
social, educaticnal and economic backgrounds.

Women have traditionally not been inveolved in defining
these values. Male 'federal legislators have determined
among themselves what constitutes crime: what are
violations of the most sacred values. They have established
among themselves the scale of sanctions that offences carry,
thus defining the seriousness of the crimes and,
consequently, the importance of the values violated.

We believe that a feminist perspective is needed. The
Criminal Code, its procedures, the sanctions it sets down
and the treatment that is specifically accorded for vio~
lations of the Code must be analyzed from the viewpoint of
women, who account for over 50% of Canadians.

What do we mean by a feminist analysis?

In everyday language, a feminist analysis seeks to
identify sources of discrimination and inequality based on
sex. A feminist analysis includes proposals to create sit-
uations in which equality prevails in law and in fact.

With respect to the Criminal Code, a feminist analysis
would consist, therefore, of eliminating all the defini-
tions, rules and principles of penal practices which give
rise to discriminatorv treatment of women. It would include
proposals to abolish from the Code all measures that result
in inequality or special treatment.




However, in examining the Criminal Code, we believe we
must go beyond this common understanding of feminist analy-
sis, An analysis of criminal law carried out from a female
viewpoint must seek to define the social order that created
these laws., A true feminist analysis must therefore identi-
fy the male concerns and interests that have governed the
definition of offences and the determination of sentences.
This type of analysis must show, among other things, the
values to which female legislators would give priority, the
importance they would attach to the security of the person
in relation to the security of the State and the manner in
which the would ensure the advancement, and possibly the
defence, of the wvalues to which they have chosen to give
priority. Although the thrust of this work 1is issue-
oriented, it should be noted that theoretical analysis has
been done in particular contexts. An important effort to
draw tPat analysis together has been made by Prof. Kathleen
Lahey. She outlines the various tendencies in feminist
analysis - egalitarian feminism, integrative feminism and
critical feminism - as well as suggesting in a general way
some of the implications of each approach for reform of the
criminal law.

Egalitarian or liberal feminism has tended to emphasize
formal equality and individual rights. Gender-based AJdis-
tinctions have been seen as a barrier to equal opportunity
and hence the use of gender—neutral standards is a priority.
This movement is closely associated with mainstream liberal-

ism, The implications of this approach for criminal law
reform are relatively easy to understand and have probably
already been accepted, e.g., in the opinion that there is a

need to changﬁ certain gender-specific provisions in the
Criminal Code.

Integrative feminism stresses women's specificity and
goes beyond sexism to an analysis of the world and knowledge
as patriarchal in nature. The leading exponent, Angela
Miles, argques for a 'total integrative restructuring of soc-
iety and huq?n relations' around reproductive and gynocen-—
tric values, The crucial aspect of this approach is that
its claims are formulated and based on an understanding of
the reality of women's lives at this particular time in his-
tory. The problem is of course that the affirmation of wom-
en's specificity has to occur without acceptance of the idea
of a 'nmatural' role for women and without the attribution of
inferiority to difference. This is basiqflly the approach
that is adopted in Part II of this review.

None of these tendencies in feminist analysis is, how-
ever, a panacea. Consequently, the overall approach cof this
review is that each can be useful and can be adopted in par-
ticular circumstances,



1.2 Introduction to the Context

A critical analysis of criminal law from a feminist
perspective reveals problems in three areas: morality, leg~
itimacy and equality.

1.2.1 Problems of Morality in Criminal Law

As previously mentioned, the moral order that criminal
laws seek to preserve was established through male consen-
sus, With the rare exception of protests against sexist
legislation, women have had no say in defining what is cri-
minal and what is not. The exclusion of women from criminal
law debates has enabled legislators to give priority to such
values as private property and the security of the State and
its officials at the expense of other issues, such as sexual
equality, children's rights and the responsibilities of fa-
thers toward their children. In a moral order established
by men and women on an equal basis, priority will be given
to different wvalues or, in any case, values will be ranked
differently.

1.2.2 Problems of Legitimacy in Criminal Law

The problems of the legitimacy of criminal law are
based on two factors: the lawmaking process and the acts
which are considered criminal offences.

1.2.2.1 The Lawmaking Process

The first factor that contributes to the illegitimacy
of criminal law in our liberal, capitalistic democracies is
the lawmaking process itself., Even before legislators ad-
dress a certain issue, or when they begin to debate it, pow-
erful lobbies and interest groups endeavour to influence
their views. The members of their political parties, reli-
gious leaders, unions, police departments and lobbyists from
large corporations attempt to persuade legislators to in-
clude measures that serve their interests and their power in
the legislation to be passed.

Therefore, not only do male legislators determine among
themselves what values should be protected, but it is under
the influence of interest groups, the vast majority of which
are composed of men, that fundamental issues are either
placed on the agenda of legislative bodies (such as capital
punishment, under pressure from police officers) or denied
serious consideration (such as abortion, under pressure from
religious leaders, among others).

Women are not alone in expressing concern over the in-
efficiency of the democratic process in the adoption leg-
islation. Political scientists and legal theorists™ alsc
acknowledge that the lawmaking process leaves little room



for consideration of the common good, thus depriving laws of
a substantial part of their legitimacy,

1.2.2.2 Grounds for Criminal Sanction

The second factor that contributes to the illegitimacy
of c¢criminal laws is the basis for qualifying certain acts as
crimes, In some cases, laws deal with acts which are not
harmful to others or to society, or in any case, not suffi-
ciently harmful to merit criminal sanctions, which ccaria
reminds us should only be used with trepidation. Once
again, it is not only women who make this criticism. reat
political phélosophers of past centuries, such as Mill' and
Montesquieu, endeavoured to advance the principles of use-
fulness and economy that should guide us in defining crime,
and more recently, many legal theorist% and prof@ssionali
have adffessed thi3same issues.14Allen, Fuller, Hart,
LeDain, Miaille ‘and Packer all recommend that we
should not apply criminal laws to victimless crimes or to
matters which are no longer the subiject of a clear moral
consensus. Similarly, the Law Reform Commission of Canada
has proposed the decriminalization of obsolete crimes, of
acts that cause gﬁsharm to the person and of minor offences
against property.

In order for an act to be legitimately considered a
crime, it should meet the following specific criteria:

{1} the act must cause serious harm to others;

{2} the act must violate fundamental values and cause real
harm to the community;

(3} the application of criminal law must not harm persons
or society, and must not violate fundamental rights;
and .

(4) there must be reason to believe that qualifying an act
as an offfgce can lead to a solution to problems caused
by crime.

In Canada, 80% of the charges laid against women in
recent years do not meet these criteria. 1In fact, non-vio-
lent theft of small amounts of money or objects of little
value account for over 40% of their offences. Twenty-five
per cent of female offenders are convicted for violations of
provincial ligquor laws, 7% are convicted for the mere pos-
session of marijuana and approximately 5% are charged with
breaking bail, disturbing the peace, prostitution, public
mischief and so on. It is obvious that there is nothing
'criminal' about the majority of offences committed by wom-
en. Although it 1is true that the number of women charged
with violent and sericus offences has risen in Canada in
recent years, these offences still account f?r only 5% to
10% of the entire phenomenon of female crime.



Is this to say that no form of constraint is justifi-
able for 80% of women charged with offences? The right to
compel offenders to compensate the persons harmed, return
their stolen property and help restore their well-being is
completely Jjustified. Civil and administrative measures
appear entirely appropriate. Physical constraints or custo-
dial sentences, however, are certainly not -Jjustifiable for
women, nc more so than for males, adult or Jjuvenile, who are
convicted of similar cffences.

For the true crimes for which women are charged - rob-
bery, breaking and entering, serious assault and homicide -
the right to intervene can include physical constraint, but
should not go so far as to include impriscnment when the
crimes are completely situational and when the 1likelihood
that they will be repeated is low. The rate of recidivism
among females convicted of homicides is almost zero. Such
crimes are committed within family relationships, and
special, emotionally charged relationships. In an effort to
make examples of such offenders, the criminal system may
impose severe sentences, but it is not at all certain that,
in the case of women,lgxemplary sentences serve useful and
correctional purposes.

1.2.3 Problems of Equality under Criminal Law

The treatment accorded to women under the criminal Jjus-
tice system is often unfair for three reasons,

(1) The most obvious reason is that penal institutions for
women provide few of the services and programs that
would facilitate their resocialization and that are
available to men.

{(2) The second reason is based on the fact that the major-
ity of women who have brushes with the law are young
mothers with young children. Their social status has a
considerable effect on the way they experience impri-
sonment. Moreover, separation from their children,
which becomes necessary since most penal institutions
do not have child-care services, places a double burden
on women. The payment of fines is also difficult for
women who are single parents with low socio-economic
and educational status.

(3} The third and most important reason is that the crimi-
nal justice system was created by men for men. Pater-
nalism and sexism lead police officers, judges and
counsel to treat women as children whom they are excus-
ing, and to doubt their word when they come forward as
victims,

Throughout this analysis, we refer to literature, facts
and studies that address the problems of morality,



legitimacy and equality faced by women under our present
criminal law system.



CHAPTER 2

INTERESTS OF WOMEN WHICH SHOULD BE PROTECTED BY THE
CRIMINAL LAW

2.1 Introduction

In this chapter the interests which ocught, bv feminist
standards, to be protected by the criminal law will be iden-
tified. Protection can bhe offered in various forms: in the
retention or introduction ©of a substantive offence, in the
absence of any offence interfering with a particular inter-
egst, in the formulition of a defence, or in the adminis-
tration of the law. The focus here is on the contents and
silences of the substantive law., The method involves a cri-
tique of interests presently protected.

2.2 Identification of Interests

It is important for women to engage in this analysis
for a number of reasons. First, women may wish to criticize
the inconsistency of criminal law, e.g. it purports to pro-
tect physical integrity and vyet women are not always ade-
quately protected. Secondly, we may draw analogies. Thus,
if privacy is an interest worth protecting in some contexts,
we may argue that it ought to be protected in others.
Thirdly, an interests analysis gives us a theoretical frame-
work in which to expand our discussion on particular issues
and helps us gauge the results of law reform.

Apart from the work of Professor Lahey,2 however,
feminist scholarship in Canada has tended to be issue~
oriented, and we do not at the moment have a comprehensive
feminist analysis which would serve as a guide to law re-
form. In contrast, the stated government g?licy emphasizes
the desirability of minimal criminal law, thus making a
feminist position on the content of that minimum all the
more necessary.

2.2.1 Preservation of the State

The criminal Jjustice system protects itself and the
State of which it, forms a part. Some of .these offences ing
clude: contempt, causing a.disturbance,” ,public misghief,

assaulting a police officer, bstruction, sedition, treﬁi
son and asscciated offences, rder of a peace officer
and riot and unlawful assembly. There does not appear to

be any literature analyzing these State-protecting offences
from a feminist perspective.

To the extent that the State maintains the subordinate
status of women and fails to use its power to change this,
the interest in the maintenance of the present structure and
the interest of women in change appear to conflict., Women,



as a disadvantaged group, have a special interest in being
able to express dissent., While it is unrealistic to suggest
that the State co-operate in its own removal or radical re-
organization, we must ensure sufficient protection for dis-
sent and criticism. Women's interest can be protected by
narrowing the scope of existing offences, and thus is con-
sistent with a minimalist approach to criminalization.

2.2.2 Property Interests

Pfgperty ;ﬂferests arinrotected by suchlémfences as
theft, fraud, mischief, currency offences and bv t g
recognition of the defence of property as a justification.
The operation of the patriarchal structure has ensured that
women have relatively less access to property ownership an
men (i.e. through the economic oppression oiswomen and the
whole institution of ascribed gender roles}. Thus, it is
largely male intefgsts which are being protected by the
criminal law here.

Women so far have tended tEolobby for matrimonial law
reform rather than use self-help to achieve a more equita-
ble distribution of propertv. It is possible that at some
point in the future the criminal law might be used to con-
trol such attempts to acquire property without the
assistance of the law, but t literature has not focused on
this as an area for concern.

When the concept of property is broadened, jjowever, to
include what has been termed the 'new property'™™ - includ-
ing the right to social security, public housing and econo-
mic survival - a number of concerns for women emerge. E.g.,
the law of fraud is used to protect the property of the
State against welfare recipients. A conflict of interests
arises if criminal law is used against women who 'defraud’
the State while the State does not provide for women's basic
needs. This raises concerns about the scope of the defence
of necessity and the equal protection of the law.

While the criminal law cannot be enlisted to respond to
all societal problems, the interests of men are better pro-
tected by the criminal law than those of women. The crimi-
nal law does not provide adequate protection for such eco-
nomic interests as access to the workforce; a safe, non-
sexist work environment; or protection from employment dis-
erimination. Contrast the careful protection of traditional
property interests (by and large for the benefit of men),
with the minimal protection of the new property interests of
women. What affects the economic well-being and security of
both women and men? Is egual protection given to both? A
broad-ranging inquiry is necessary to determine whether the
selection of property interests worth protection is based on
a double standard.



2.2.3 Protection of Life and Physical Safety

There are many offences in 559 Criminal Code pn&tecting

these .interests, e.g. assault, xual a ult,” homi-
cide, 28kidnapping and abduction " arson, driving of-
fences, neglect in childbirtg1 offences relating to
firearms and to public order. These offences enhance

our freedom of movement, as fear of physical attack impedes
our willingness +to move around our environment. This
interest has been recogg%zed in 8.7 of the Canadian Charter
of Rights and Freedoms, and when combined with s.28, the
result is that women and men have a constitutional guarantee
of equal liberty and security of the person. A minimum duty
of the State is to ensure the maximum degree of physical
safety for its citizens, since physical attack is probably
the most intimate harm we can suffer.

Feminist analysis focuses on the effectiveness of the
criminal law's protection, rather than questioning the norms
themselves, However, substantive concerns arise when
life/security protecting norms for men clash with the same
norms for women. A major inquiry for any feminist review of
the criminal law is whether women's lives and physical safe-
ty are given a high enough wvalue. Abortion is a case in
point. To the extent that criminalizing abortion creates
physical danger for women, it can be argued that the crimi-
nal law selectively protects life and health in a gender-
specific way. In other words, a choice has been made not to
protect e lives and health of women, as a sex, in this
context. Similarly, to the extent that the criminal law
does not protect against health hazards in the work-place,
it is selective in a way that is negative to women.

2.2.4 Privacy

Privacy is a more abstract interest. There may be very
different perceptions of what privacy is and whether it has
been invaded. The criminal law does purport tozﬁfotect pri-
vacy, e.g. overtly in the wiretapping offences and indi-
rectly in the failure to enforce domestic assault offences.
The privacy interest can also be detected in decisions about

what is not criminal, e.g. with respect to homos;gual rela-
tions between two consenting adults in private. Silence

also reveals when privacy is not perceived as an interest,
e.g. with abortion and the failure to protect the reproduc-
tive control of women,

The criminal law will inevitably place a value on pri-
vacy, in its utterances, its enforcement decisions and its
silences. A serious attempt should be made to give univer-
sal protection to the privacy interests of both women and
men, in a way that is meaningful and positive to both sexes.
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2,2.5 Integrity of Relationships and the Status of Marriage

These interests may be revealed more in the areas of
enforcement and evidence, but fgere are substantive protec-
tions too. Apart from bigamy, s.289 of the Criminal Cocde
exempts husbands and wives from being charged with theft
during cohabitation., Section 23(2) indicates that 'no mar-
ried person whose spouse has been a party to an offence is
an accessory after the fact to that offence by receiving,
comforting or assisting the spouse for the purpose of en-
abling the spouse to escape'. Does such recognition gon~
tribute to the subordination of women by supporting the sta-~
tus of heterosexual marriage, the idea that the home is sac-
rosanct and the perpetuatiq??of the notion that husband and
wife are one person in law? '

The legal 1iter§ﬁ?re so far does not reveal any analy-
sis of these 1issues, It is nevertheless seriously ques-
tionable whether heterosexual marriage should be given any
special protection by the criminal law. To the extent that
any such provisions are retained it is not Jjustifiable to
draw distinctions between heterosexual marriage and other
ongoing relationships. Thus, e.g., if s5.23(2) is justified
it must be broadened to protect cohabiting couples, includ-~
ing lesbians. Female interests in }gtegrity of relation-
ships must be given equal protection.

2.2.6 Freedom of Expression

While constitutionally entrenched in s.2{b) o0f the
Charter, this 1is not granted express protection by the
Criminal Code. Rather the interests in being protected from
offensive and abusive speech are recogﬁ}zed. Thus there aye

offences r&}ating to qEﬁe propaqaqﬂg, defamatory 1:i.be1,,45
obscenit sedition, contempt, spreading %%159 news,
perjury, soliciting and public mischief. What is

probably most interesting is the silence of the law in the
sense that what is left unregulated is given protection.

The issue with respect to this type of negative protec-
tion is whether it avoids the criminalization of male speech
which is harmful to women, as, e.g., in the case of porno-
graphy and incitement to hatred of women. Thus the male
interest in this type of freeggm of speech may be given pre-
cedence over other interests. There is not vet a_gﬁminist
consensus on how these interests should be balanced.

A further dimension to this issue lies in a comparison
of the groups protected against abuse of freedom of expres-
sion. Groups identified@ by colour, race, religion or ethnic
origin are protected against hate propaganda, at least on
paper, Judges are protected againgt contemptuous abuse,
But women are omitted from the protected groups. There thus
may be discrimination in the range of groups chosen, so that



- 11 -

women are isolated and required to bear an unegqual burden of
the harm done by certain types of expression. If freedom of
expression is a substantial interest worth protecting, then
the costs involved in protecting that interest should not be
permitted to fall particularly heavily on women.

2,2.7 Sensibilities, Feelings and Morality

There are a number of offences protecting some even
more amorphous interests, which might be described as inter-
ests in avoiding offence, distress, awareness that others
are engaging in immoral acts which may be only damaging £9Q
themselwes. Such offences include indecent acts,54
nudity, causing a disturbance, neglect of a dead body,
and those in Part V (Disordgﬁgy Houses, Gaming d Betting).
Possggly blasphemous libel, hate propaganda and obsce-
nity should be categorized in this way also. Again there
hags been no feminist analysis of the range of offences pro-
tecting the public from outrage, offence and distress,

It would be too simplistic to suggest that the law em-
phasizes the protection of male sensibilities while those of
women tend to be neglected. It might be the case, however,
that relatively conventional moral standards are utilized,
while the feelings of marginal groups, such as feminists,
are relatively ignored. What can be stated now is that
women are not protected from encountering images of naked
women in public, or from the sight of the market in human
bodies or from sexually-explicit comments in the streets.

2.3 Recommendations

A range of interests purportedly receive some pro-
tection now. These interests may not be protected in a way
that is universal, vet sensitive to the concerns of each
gender. The Criminal Code has not, however, been subjected
to comprehensive empirical and theoretical analysis from
this perspective. At this stage therefore it is only pos-
sible to make some very general recommendations.

1. It is safe to predict that certain interests will con-
tinue to be protected, e.g. maintenance of the State,

property and physical security. Such interests should
be protected in a way that is universal, yet displaying
sensitivity to the concerns of each gender. Specif-
ically:

(a) there should be more recognition of the rights of
women to express legitimate dissent. To the ex-
tent that this conflicts with present State-
protecting offences, these should be narrowed;

(b) 'new' property rights, such as access to the work
force and the right to an adequate standard of
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living, should not be treated as any less impor-
tant than traditional propertv rights; and

(c) the lives and physical safety of women and men
should be given equal wvalue in the formulation of
substantive rules.

Where more nebulous interests are protected, such, as
privacy, they should not be continued or discontihued
without research on who will bear the costs of such a
decision.

As long as such interests are protected they should be
protected equally and without 1leaving one gender to
bear an unequal burden of harm.



CHAPTER 3

CONSTITUTIONAL IMPLICATIONS OF REFORM

3.1 Introduction

A major aspect of any reform of the criminal law will,
since thel passage of the Canadian Charter of Rights and
Freedoms,  be a consideration of the constitutional dimen-
sion. There are two aspects to such a discussion, since
both present and proposed criminal law must be assessed in
terms of the Charter.

This Chapter contains a number of elements. First,
there is a theoretical discussion of the implications of
constitutional eqgquality rights for criminal offences and
defences. Secondly, attention is focused on two areas in
which the arguments with respect to the meaning of equality
concentrate, i.e. gender-specific offences and abortion of-
fences. TLastly, there is a discussion cf other Charter pro-
visions which are especially significant for women, such as
5.2 and 7. Equality is a thread which runs through this
discussion too, as the implications of s.28 combined with
such provisions must be considered.

3.2 Equality Rights

This section focuses on the conceptual content of ss.15
and 28 of the Charter,.

3.2.1 The Meaning of Equality

There is a range of possible approaches to the meaning
of equality. But since this has only begun to be explored
in Canadian legal writing, it is necessary at this stage to
look to the analysis developed in other countr%?s for some
sense of the choices which will have to be made.

Different classifications are possible, but the follow-
ing is a summary of the categorizations used here:

(1) absolute gender neutrality;

(2) gender neutrality with exceptions based on real, as
opposed to imagined, differences between the sexes; and

(3) the subordination principle.

The leading exponent of an absolute gender neutrality
approach is Prof, Wendy Williams, who argues the case in her
much-quoted article The Equality Crisis: Some Reflections
on Culture, Courts and Feminism:~

Do we want equality of the sexes - or do we want Jjus-
tice for two kinds of human beings who are fundamental-
ly different? ... Are feminists defending a separate



women's culture while trying to ,break down the barriers
created by men's separate culture,

She would reject distinctions, e.g. based on the idea
that women are more vulnerable than men at certain times.

The view that s.15 of the Charter requires the efadi-
cation of overt distinctions between men and women has con-
siderable support. Politically it can be placed in the lib-
eral feminist tendency and embodies a view of equality that
is formal in nature. Prof. Kathleen Lahey states in her
paper Implications of Feminist Theory for Direction of Re-
form of the Criminal Code:”

Very roughly speaking, the concept of gender neutrality
is meant to accomplish much the same thing that earlier
race neutrality provisions were meant to accomplish in
the United States, by prohibiting considerations of
race. = or now, of gender -~ from being taken into ac-
count in allocating rights, duties or benefits under
the law. The basic purpose of the gender neutrality
approach to defining women's rights and duties is to
ensure that in no context is gender considered to be a
sufficient basis for differential (i.e., discrimina-
tory) treatment,

There seems to be conside%gble acceptance of this ap-
proach at the political level, and much of the attention
arising out of the need to bring the Criminal Code into con-
formity with s.15 s focused on the small number of gender-
specific offences. A number of organizations concerned
with the status of women have supported the move to gender
neutrality in the Code. This could indicate straightforward
acceptance of gender neutrality as a principle, or it could
be evidence of a more sophisticated analysis of the desir-
ability of gender-neutral drafting of laws attuned to
women's gxperience of the crime in question or the criminal
process,

There is not unanimous feminist or non-feminist support
for the notion of absolute gender neutrality, although it is
sometimes presumed that feminist egquality tgpory involves a
refusal to acknowledge the relevance of sex. Some feminist
theorists have, however, concentiﬁted on when exceptions to
gender neutrality are Jjustified. This theoretical stance
could result in a variety of applications, depending on how
much difference is taken to Justify different treatment.
Thus, only biological exceptions may be contemplated, though
a range of genuine (as opposed to stereotypical} social,
psycholegical and economic differences could be added. This
approach would appear to have most in common with integra-
tive feminism, in that emphasis would be placed on the rec-
ognition but equal valuation of difference,.



Prof. Catherine MacKinnon, who prefers the subordina-
tion principle, argues against this 'differences' approach
on the basis that it permits the treatment of women as
inferior; whether the differences between men and women are
real, or based on false stereotypes. She suggests instead
that the issue is one of male supremacy: to be equal is to
be non-subordinated. The systematic relegation to
inferiority is what is wrong. The inferiority of women can
be seen in differential access to legitimacy, authority,
pay, effective ©protection and bodily integrity. Male
supremacy has been so embedded in our society that it has
rarely needed affirmative laws to support it. But positive
State action is needed now to bring it to an end. The
subordination principle allows attention to be focused on
such 1issues as violence against women, sexual assault,
prostitution and pornography, rather than making it
theoretically possible for women to commit certain crimes,
which seems to have been the crux of government policy so
far. As the debate about equality is presently framed it is
difficult to raise these areas as egquality issues, and yet
they are a fundamental part of women's subordinate position
in Canadian society., Until the law speaks with an effective
voice on these issues, it can hifdly be said that women have
'the equal benefit of the law'.

It is suggested that the subordination principle12 be
adopted, whether or not judges decide it is constitutionally
mandated, as a general guiding principle in reform of the
criminal law. This position is taken for a number of rea-
sons.

(1) It has the benefit of involving theory as informed by
history, reality and women's experience of inequality.
Discrimination at this point in Canadian history in-
volves the subordination of women, not the making of
distinctions on the basis of sex ({although of course,
the former will sometimes take the form of the latter).
Taking a crime that men commit and making it gender-
neutral is not 'removing' gender discrimination, while
passing effective laws which increase the physical
safety of women would do so.

(2) While there are weighty arguments in favour of gender
neutrality, it has severe limitations as an equality
principle. The positive side is that it is simple and
achievable. It is entirely rational for women to have
a deep-rooted fear of distinctions. Until women share
in the control of the legal and political svstems it
might be wise to accept this idea of equality. Fur-
ther, in the vast majority of cases, classifications of
male and female are unlikely to reflect accurately
classifications of needs or culpability. In the crimi~
nal law, abortion and rape would be clear examples, but
once one leaves the relatively clear realm of
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biological differences one can only make
generalizations and not draw absolute distinctions. It
is even difficult to isclate pure biological
differences, since our biology has complex social and
economic implications. On the negative side, gender
neutrality is nearly useless to women in the field of
criminal law. It can be of no benefit to women ,to be
theoretically capable of committing crimes which/ women
rarely, if ever, commit.

The use of a gender neutrality standard may be harmful
to women, if it interferes with laws which focus on
women's real problems and how we experience reality.
An illustration can be found in the decision of e New
Brunswick Court of Appeal in Chase v. The Queen. The
judges decided that touching a female's breasts was not
a 'sexual' assault since breasts were secondary sexual
characteristics.  To include breasts would therefore
require the inclusion of beards, likewise secondary
sexual characteristics. This seems an excellent exam-
ple of abstraction to a gender~neutral level even where
gender 1is a significant part of the context. Even
though it is possible to come to a gender-specific un-
derstanding of the meaning of 'sexual' within the con-
text of a gender-neutral sexual assault law, surely the
move to gender neutrality must at least have discour-
aged this.,

Further, an insistence that s.15 requires that women
and men be identical in the eyes of the law ignores
existing biological, social and economic inequality.
To put it simply, mandating formal equality (i.e. that
men and women be treated identically) in a world of
real ineguality, is to maintain inequality, not erad-
icate it. The question here is whether s.l5 requires
the removal of gender hierarchies or simply gender dif-
ferences.

Lastly, with respect to gender neutrality, an insis-
tence on this standard with respect to the formation of
legal rules may have repercussions at the application
and results levels of equality analysis, Although sex-
ual assault is gender-neutral, the reality remains that
men are accused persons. A gender-neutral results ana-
lysis (such as the one used with respect to the appli-
cation of the soliciting offence in s.19%95.1 of the
Code) informed by a gender-neutral formation of rules
analysis, could lead to the ridiculous argument that
the sexual assault laws are unconstitutional since
overwhelmingly applied against males. It seems clear
therefore that real differences have to be taken into
account at the application/results level and may hold
out the hope of charges beneficial to women at the
rule~-framing level as well.
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(3) The third argument for the subordination principle lies
in the inadequacies of the differences approach.
Recognition of real differences may in fact invite the
perpetuation of differences, e.g., may allow the
continuing discrimination against women under the guise
of 'protective' legislation and the perpetuation of
stereotypes. In essence both a gender neutrality and a
recognition of difference approach can be used against
women, Gender neutrality may be a vehicle to deny
women's reality, while recognition of differences may
simply invite double standards. That is no doubt why
many feminists have felt more security in gender~blind
rule-making. In a world where women are not making the
rules, a serious concern arises that difference will
simply mean continued inferiority.

This pinpoints the problem with all theories of equa-
lity: that their implementation does not lie in the hands
of women. Conceptual analysis in itself has little power
against patriarchy. It is clear that any theory can tiin in
on itself and be used to deny real progress for women. It
1s not therefore possible to identify one feminist theory
which will forever hold out real hope for women.

It is not therefore suggested that one equality theory
should be accepted to the exclusion of all others. While it
is not a complete answer to inequality, gender neutrality
has a value in that gender is rarely an efficient means of
classification. The differences approach enables attacks to
be made on false stereotypes. Both approaches will be harm-
ful, however, if they are not informed by an overridinglgom—
prehension of inequality as the subordination of women.

Does existing case law provide any clue as to the ap-
proach favoured by the judiciary? There is a considerabig
amount of guidance on this, as the Canadian Rill of Rights
contains a concept of equality and it has been applied to
exisf%ng' gender-specific offences in the Code. In R, v.
Rae, e.g., it was held that 'statutory rape' offences
(e.g. 5.T46) were not discriminatory, but merely embodied a
differentiation on the basis of biological composition.
Early Charter cases do, howev?§, conflict., While,g.146 has
been applied in R. v. Gallant and R. v. Joudre , it has
been struck down as discriminating on the basis sex in
the Ontario District Court decision in R. v. Lucas. There
the Court indicated that there was no justification for such
discrimination in s.l1 of the Charter, no psvchological or
sociological evidence having been given to justify different
protection for females.

3.2.2 The Scope of Section 15

A number of issues, other than the meaning of equality,
will have to be addressed. They will simply be mentioned



briefly here along with proposed positions for law reform-
ers.

Are lesbians protected by s5.15 of the Charter? Sexual
orientation is not listed as a ground but the section should
disallow any arbitrary distinctions by government. bghere
are at present no offences specifically aimed at lesbians,
but some may be applied in a discriminatory way and thus
need clarification, e.g. ss.157 (gross indecency) and 169
{indecent acts). Further, the high age of consent for what
would otherwise be acts of gross indecency (s.lS%h could be
used against lesbians in a dQiscriminatory way. In our
view, s.l15 requires a uniform age of consent for hetero-
sexual and homosexual acts and a clear indication that pub-
lic displays of affection between lesbians in public is not
criminal,

Will the effect of s.15 go beyond the face of the leg-
islation itself and require equality in the impact of the
legislation? While U.S. courts have generally held that
effects are constitutionally significant, ir pective of
intent, eguality rights have been an exception.”” There has
been some tendency to urge that we adopt an analysis based
on disparate impact irrespective of intent here in Canada.
While s.15 will have little real power unless the courts are
willing to look at impact, some principles embodying a test
of outcomes will have to be developed before this is really
feasible. 1In an environment where equality is construed to
mean sameness, a doctrine stressing equality of effect could
be dismissed as unworkable. After all, it would be ludi-
crous if a male accused could argue that the sexual assault
law was unconstitutional because of its disparate impact
upon men. Differences in outcomes have to be permitted
where they promote equality. From a feminist perspective,
the best test seems to be whether the differences in results
contribute to the subordinate status of women.

A much more contentious guestion is whether s.15 re-
quires p051t1ve action on the part of government. In other
\ words, is the government constitutionally required to intro-
\ duce legislation tackling the actual problems that women
! experience, simply because they are women? While it is un-
likely that it will be interpreted in this way, there is an
| argument which ought to be taken seriously here. Section 15
‘says women have a right to the 'equal benefit of the law'
‘The law speaks through its silences as well as its p081t1ve
utterances, and men can benefit from the silence of the law
in various respects. Its silence, in the sense of its inef-
fectiveness, allows continuing violence against women and
children., Furthermore, the law is largely silent on porno-
graphy as degrading and dangerous to women. As long as
these silences continue, women can hardlv be equal citizens,



Does s.15 cover judicial decision-making, so that
judges are prohibited from applying constitutionally wvalid
rules in a discriminatory way, or generally from participat-
ing in any discriminatory process or decision? The argu-
ments have been discussed by Prof., Smith, and in our view
judges must respect the values embodied in the Charter, as
must other branches of government.

A major issue is of course the scope of s.l, which
serves to uphold an infringement of a Charter right or free-
dom where such a limitation is a reasonable limit prescribed
by law and demonstrably justified in a free and democratic
society. Section 28 should prevent it from being used in a
discriminatory way. This begs again the gquestion of the
meaning of equality, and therefore s.l should not be used in
a way that contributes to the subordinate status of women.

Some of these issues require further analysis with re-
spect to the specific issues to follow.

3.2.3 Equality and Gender-Specific Offences

Sometimes a provision will make a clear distinction
between men and women on its face, which may be difficult to
discern because our statutes are usual drafted in male
language. The federal Interpretation Act gives judges the
power to choose whether 'he' includes 'she' in any particu-
lar context. Nevertheless, it is clear that some ocffences
are indeed gender-specific. What is probably the best-known
example can be found .in the 'statutory rape' provision in
s.146 (1) of the Code. The question of whether this type
of offence ngends 5.15 will depend on the meaning of equal-
ity chosen.

The Canadian Bill of Rights cases favour upholding such
distinctions,” and indeed it may be reasonable to many to
accept a biological exception to any rule outlawing gender-
based distinctions. Thus a serious argument could be made
that s.l146 protects a unique biological characteristic of
female children, as presently framed, since only females
have vaginas. Penetration of a wvagina may cause a unique
harm to females because it can cause pregnancy, which im-
poses a severe decision on a female, either to bear the
child or abort it, both of which carry risks. The Badgley
Report on Sexual Offences Against Children has figures on
the special risks to female children of pregnancy and abor-
tion and recommends the retent}gn of some gender-specific
crimes to address this problem. If the offence were gen-
eralized to cover all sexual contact, then a biclogical ex-
ception would be more difficult to justify. ’

One could argue, however, for a broader exception, i.e.
one including other real differences, such as social ones,
to protect a gender-specific sexual touching offence, as
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well as the existing seduction offences. Thus conceivably
distinctions could be based on the social significance of
the coercion and authority which permeate heterosexual re-
lations.

If one were willing to go this far, one could make
argument justifying all these offences on the basis of the
realities of sexuality and power in our societv. The argu-
ment is put in one article:

To be sure, the singling out of women probably reflects
sociological reality: in this society, young women,
who learn both that marriage is a most important goal
for them and that they may pursue it only passively,
are undoubtedly more susceptible than young men to the
lures of persons who want to take sexual advantage of
them. Likewise, in this society, the bad reputation
and illegitimate child which can result from an impro-
vident sexual 1liaison may be far more ra%nous to a
young woman ... than ... to a young man ...

The authors go on to say, however, in the context of
the Equal Rights Amendment (ERA), that it forbids finding
legislative justification in the sexual double standard, and
requires such statutes to be framed in terms of the general
human need for protection rather than in terms of crude sex-
ual categories. This is a powerful argument. Only physical
characteristics can be said with any assurance to be unique
to one sex, and it is difficult to distinguish physical
characteristics from their social and economic context. If
one extended exceptions to gender neutrality to
psychological, social or other characteristics, this would
seem to be an invitation to perpetuate the reality in which
inequality presently exists: the 'double standard'.

It is even debatable whether bioclogical differences
justify distinctions. While s.146(1) could be said to be
protecting the young female vagina from penetration by a
male organ, it may well contribute to the subordination of
women in that it treats females as passive, their sexuality
as being a commodity to be protected, a thus forms part of
the pervasive objectification process. Thus s.146(1) is
arguably unconstitutional not because it discriminates a-
gainst men, but because it perpetuates negative images of
women,

So here one might reject the biological argument and
accept the view that a gender classification as a proxy for
some other individual or social characteristic is impermis-
sible. Young males need protection too, or at least the law
ought to say that they do because the sexual double-standard
forms part of women's subordinate status.
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The arguments are simply canvassed here, the point be-
ing only that there does not appear to be a simple answer to
the question of whether gender-specific offences offend
s.15. In addition, whatever the answer given, the reasons
for it are important from the perspective of the development
of constitutional jurisprudence. In other,words, we could
get the right answer for the wrong reasons.

An interesting contrast to male-specific offences is
infanticide in s.216 of the Code. As a female-specific of-
fence this raises similar issues., Here child-birth is spe-
cific to women while penetration of a vagina with a penis is
specific to men. It might be argued, however, that s.216 is
constitutional while s.146 is not, It is submitted that if
one sees this offence as in essence a defence, justifying a
lesser penalty for causing death - i.e. if it is a type of
diminished responsibilitv defence based on our knowledge of
post-partum depression - then it is justified because it is
based on a real biological difference and does not contri-
bute to stereotypes and the subordinate status of women in
society. In fact, the failure to make special provision Eor
mothers in this context might constitute discrimination.

3.2.4 Eguality and Abortion

The point that biological difference might or might not
justifv distinctions can be made again in the context of
abortion. Section 251(2) of the Code is female-specific. A
superficial analysis would be that s.15 of the Charter for-
bids gender classifications, but that clearly such a classi-
fication conforms with biological reality here, so it is
justified. But the issue goes much deeper than that. The
argument would be that the whole package of abortion of-
fences discriminates against women by denying women repro-
ductive control and thus helps to maintain the subordinate
status of women. Anything other than the complete repeal of
5.251 would be unconstitutional if one took that approach.

Whether or not one is of the opinion that the repeal of
s.251 is constitutionally mandated for that reason, there
are other serious equality problems with this provision.

There is, e.g., the argument that s.251, in its effect,
discriminates against certain women on the basis of their

economic status and their place ©of residence. This will
provide gqme practical illustrations of the issues discussed
earlier, First, can s.15 be applied to the effects of

rules inoffensive on their face? Secondly, what can be add-
ed to s.15 as non-enumerated grounds?

On the first issue, Bender discusses the U.S. experi-
ence 1in h%ﬁ article comparing the Charter to the U.S. Bill
of Rights. One of the examples he uses is the classic one
of minimum height and weight regquirements which eliminate
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most women. He states that in the U.,S., the equal protection
clause provides an exception to the general rule that
effects35are constitutionally significant, regardless of
intent.

Canadian courts have seemed unwilling even to consider
effects. Attention has been paid to this in the context of
abortion itself. 1In the early Morgentaler cases, Chief Jus-
tice Laskin addressed the argument that the abortion law
offended the equality provision in the Canadian Bill of
Rights, i.e. the law did not give the same advantages to all
sections of the Canadian community, enabling individuals to
‘avail themselves of it in whatever part of Canada they may
be and regardless of their economic status'. He denied re-
view on that basis, indicating that it was a reach for
equality by 'judicially unmanageable' standards:

I do not regard s.l{(b) of the Canadian Bill of Rights
as charging the courts with supervising the administra-
tive efficiency of legislation or with evaluating the
regional or national organization of its administra-
tion, in the absence of anv touchstone in the legis-
lation itgelf which would indicate a violation of
s.1(b) ...7"

This was quoted and adopted Mr, Justice Parker in
the most recent Morgentaler case. Thus the operation of
the Bill of Rights has been confined to consideration of the
face of the legislatiocn,

Tt is possible that in view of its much more comprehen-
sive wording, s.15 will be given a brcader interpretation by
governments and the judiciary. Much eviden%% is available
on the uneven access to abortion facilities, This is one
area where the evidence of disparate impact would be rela-
tively easy to show. But, an interpretation confining the
operation of s5.15 in the manner in which the Bill of Rights
was confined would be perverse.

Secondly, there is the issue of the grounds of discrim-
ination. Neither economic status nor place of residence is
enumerated in s5.15. There may be tremendous judicial reluc-
tance to recognize poverty as a ground of discrimination,
but again that does not preclude the government from doing
so as a policy matter. The implications are so tremendous
as to make this extremely unlikely, but the merits of the
argument in this context could provide a powerful political
argument for the repeal of s.251.

U.S. courts have certainly been very reluctant to rec-
ognize poverty as a ground of discrimination, although there
has been some recognition of this as a suspect claggifica—
tion in the criminal justice and voting areas. The



abor&&on issue is, however, directly addressed in Maher v.
Roe.

An indigent woman desiring an abortion does not come
within the limited category of disadvantaged classes so
recognized by our cases. Nor does the fact that the
impact of the regulation falls upon those who cannot
pay lead to a different conclusion. In a sense, every
denial of welfare to an indigent creates a wealth clas-
sification as compared to non indigents who are able to
pay for the desired goods or services. But this Court
has never held that financial need alone identifies a
sgspﬁit class for purposes of equal protection analy-
sis,

There is very little indication of what the reaction
might be to place of residence as a suspect classification.
Yet in4%ne recent Nova Scotia case, Basile v. A.-G. Nova
Scotia, the Court upheld a law which restricted salesman
licences to residents of Nova Scotia. Although this dealt
with the issue of mobility and not equality, it seems clear
that the Court was very eaiély satisfied of the legitimate
purpose of the legislation.

If the above cases provide any basis for predictability
at all, then one must conclude that Canadian courts are un-
likely to strike down s.251 as offending s.15. But Parlia-
ment also has an obligation to respect thqlgharter, so the
argument can be made in that forum as well.

3.3 Other Charter Rights

Section 2(b} of the Charter, guaranteeing freedom of
expression, is of significance to women in a number of ways.
As a disadvantaged group, women have a special interest in
freedom of expression, particularly political dissent and
speech addressed to the need for fundamental changes in our
legal and political systems. The literature to date has
tended to focus on freedom of expression in the context of
pornography, with feminists both rejecting4§imitations on
freedom of expression and justifying them. A consistent
feminist position is not revealed either in feminist litera-
ture or practice.

It is evident that major areas remain to bg, analyzed,
particularly freedom of political expression. It «can
safely be assumed that feminists would be interested in a
close scrutiny of all offences designed to limit such free-
dom, since women have a particular interest in being free to
express complaints about male behaviour in a world where
such complaints are often viewed as illegit%@gte. Defama-
tory libel can be used as an illustration. A feminist
analysis would lead to support of the Law Reform Com-
mission's suggestion that defamatory libel offences should
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be abolished.49 Criminal prosecution should not be avail-

able as a technique for silencing women who  speak out a-
gainst ngression and thus harm the reputations of individu-
al men.

Two points can therefore be made. First, further fem-
inist debate is necessary before there can be any consensus
on the scope of freedom of expression with respect to porno-
graphy. Secondly, analysis is necessary on the potential
threat posed by the criminal law to freedom of feminist ex-
pression generally.

Constitutionally, alternative approaches are possible.
It can be argued that freedom of expression is not absolu ¢
but is limited in scope, feasibly to political expression.
This could be attractive to some feminists in that it should
protect feminist political expression but not pornographic
sexual expression. {1t would not, however, give constitu-
tional protection to feminist sexual expression.) Converse-
ly, a broad interpretation could be urged for s.2 of the
Charter, while s.l is used to justify regulation, e.g. of
pornogrgghy in the intg{?sts of such people as unconsenting
viewers and children,

It is not yet possible to identify a feminist stance on
what constitutional arrangement would hest balance the vari-
ous competing values, except perhaps’ on the very general
level that it is important not to throw the freedom of ex-
pression baby out with the pornography bathwater. This
freedom has a value for women even though it has been used
against them. Finally s.28 of the Charter should have the
effect of guagﬁpteeing equal freedom of expression to both
women and men,

3.3.1 vagueness of Criminal Prohibitions

Arguably it is unjustifiable for the State to punish
someone r behaviour not clearly defined as criminal in
advance. This argument now may have a constitutional di-
mension because of the guarantee of fundamental justice in
s.7 of the Charter. A related argument is that where s.l1 of
the Charter is being used {as it might well be in the case
of pornography offences), limitations must bhe 'prescribed by
law' ggd thus could well be attacked on the ground of vague-
ness. This issue has not yet been subjected to feminist
analysis, but women could develop an interest in vagueness
in the criminal law for two reasons.

First, any pornography offences (and perhaps others
such ag incitement to hatred) may be struck down as offend-
ing s.7, or as failing to satisfy the requirements of s.l.
Whether or not this is because a double standard might be
applied with formulae familiar to the judiciary such as 'un-
lawful' or ‘indecent act' heing accepted, while unfamiliar
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provisions addressing women's concerns are rejected, of-
fences will have to be carefully drafted where innovative
attempts are bheing made to tackle old social problems.
There may well be an irreducible minimum of vagueness in
legislation. This will only be accepted by the judiciary if
there is some willingness to tolerate a degree of uncertain-
ty as oppesed to the continuation of the social problem con-
cerned,

Women may be denied protection because of uncertainty
in a second way. E.g., it may become necessary to be more
explicit about the term 'sexual' in sexual a ult, if an
unrealistically narrow interpretation is given.

3.3.2 Sections 7 and 28 of the Charter Combined

Section 7 raises issues other than vagueness mentioned
above, One major question for women is whether 'security of
the Egrson' includes a right to a minimum standard of liv-
ing. If accepted, this could provide a defence for wel-
fare fraud cases.

When s5.28 is combined with s.7, this makes possible the
argument that certain aspects of criminal law and practice
deprive women of their 'equal' rights to liberty and securi-
ty of the person. In other words, where women are primarily
the victims of certain offences, the primary one being sexu-
al assault, they are in effect ggt receiving the 'equal pro-
tection' of the law under s.15.

3.4 Recommendations

1. Section 15 of the Charter should not be interpreted as
simply requiring the gender-neutral formulation of all
offences and defences. Rather the test should be

whether, as formulated, they contribute to the subor-
dination of women, taking into consideration the re-
sults of such offences and defences.

2. In order to achieve the reality of the equal protection
of the law (s.15) and equal rights to liberty and secu-
rity of the person (ss.7 and 28), particular attention
should be paid to areas where the criminal law is now
silent.

3. This approach should be taken irrespective of whether
it is felt to be constitutionally mandated by s.15, or
whether it ig felt that the judiciary will find it to
be constitutionally mandated.

4. Sections 251 (procuring miscarriage) and 252 of the
Code {supplying noxious things) should be repealed.
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The freedom of expression guarantee should not be in-
terpreted as standing in the way of pornography regu-
lation.

Particular attention should be paid in the criminal law
review to offences which might be used to silence
women, in the sense that they may be afraid to complain
of male behaviour or express political dissent,



PART II

SUBSTANTIVE OFFENCES AND DEFENCES

CHAPTER 4

WOMEN AS ACCUSED PERSCONS

4.1 Introduction

There are a variety of reasons for discussing the
crimes in this chapter. First, the crimes themselves may be
a vehicle for the social control of women, whether or not
women appear in significant numbers as accused persons i
the criminal justice process, e.g. procuring a miscarriage.
Secondly, an offence may be significant because it can only
be committed by a woman: infanticide® falls jinto this cat-
egory. Thirdly, the form of the offegce may pose a particu-
lar problem for women, e.g. contempt,

Where an individual is charged with an offence, the
issue of guilt does not depend solely on whether her actions
can be judged to fall within the definition of the offence.
Defences form an important part of the process of deciding
culpability, and like offences, provide important insights
into our values as a community. Thus the second part of
this chapter focuses on the range of excuses and justifica-
tions and the issue of whether they should be reformed to
make them more responsive to the reality of women's lives.
These defences basically are the legal expression of a po-
litical intuition as to the community sense of what makes an
action, otherwise wrong, non-culpable. If that intuition
has been historically male and the 'community' in gquestion
is perceived as male also, then perhaps more women-oriented
defences should be developed.

4.2 Offences

The offences discussed here are abortion, contempt,
infanticide, prostitution-related offences, and public mis-
chief,

4.2,1 Abortion

The present abortion offences are contained in ss.251
(procuring a miscarriage), 159(2)(c) (offering to sell
abortifacient drugs) and 252 (supplying a noxious thing) of
the Criminal Code. Procuring or attempting to procure a
miscarriage for another person is one of our most serious
offences in that the maximum punishment is life
imprisonment. The woman herself is liable to be convicted
of a less sericus offence. The exceptions are cumbersome
and within the control of the medical profession. An
analysis of the details can be found in a paper by Sharon




Walls, ntitled Abortion Law and Improved Abortion
Services. There are a numbegiof ways in which the present
system could be tinkered with,” but the feminist perspective
goes beyqu fine-tuning to total repeal of the abortion
offences.

The feminist writing reveals the following analysis.
While abortion might not be practiced at all in a feminist
society, the position now is that women must have the power
to choose to have an abortion or not. A number of feminist
scholars have linked the issue of abortion to the broade
question of sexuality in a context of gender ineguality.
Women do not have control of sexual intercourse, the most
common cause of pregnancy Nor do women control the social
meaning of birth control. Women therefore need the power
to make decisions about abortion: not so they can have con-
trol over their sexuality, but because of their lack of con-
trol. '

Andrea Dworkin forcefully describes the coercion impli-
cit in heterosexual intercourse in a society in which women
are subordinate:

The first kind of force is physical violence: evident
in rape, battery, assault.

The second kind of force is the power differential be-
tween male and female that intrinsically makes any sex
act an act of force: for instance the sexual abuse of
girls in families.

The third kind of force is economic: keeping wome

poor to keep women accessible and sexually compliant.

Reproductive control must be linked to freedom not to
have sex (as opposed to the 1960s sexual liberation idea of
freedom to have sex) and fundamental change in our society
that removes the power differential and other forms of
force.

A major aspect of the feminist position is the concern
about the lives and health of women who do not have access
to rapid, safe, legal abortions. There are a number of ways
in which the present restrictions create health risks:

(1} Abortion is safer than giving birth. Seven women died
in 1982 from complications associated with childbirth,
down from 23 in 1981. There were no deaEEs associated
with induced abortions from 1975 to 1882;

(2) Delay dramatically increases the health risks of abor-
tion. 1In 1982, the complication rates per 100 thera-
peutic abortions increased from 0.7 in the , first nine
weeks of pregnancy to 26.5 after 20 weeks. Canadian
statistics show that unlike in the U.S., where clinic
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procedures are legal, magy abortions here are performed
in the second trimester:

(3) Abortions performed in free—standinglflinics are at
least as safe as those in hospitals (as well the
overall cost is cheaper for society and more convenient
for the user): and

{4) When safe procedures are not available, women resort to
self-induced and illegal, unsafe abortionists despite
the risks to their health and lives. When a liberal
abortion law changes to a more resti%ctive one, deaths
and complications increase markedly.

The Badgley Report on the Operation of the Abortion Law
clearly 1linked increased availability of abortion to in-
creased safety for women, pointing out that the 1969% reform
had a dramatic effect:

The number of deaths of women for Canada resulting from
attempted self-induced or criminal abortions, which
averaged 12.3 each year between 1958 and 1969, dropped
to 1.8 deaths annually from 1970 to 1974. In 1970
there were five maternal deaths due to illegal abortion
in Canada, opg in 1971, one in 1972, none in 1973, and
two in 1974,

One should not conclude from this that the present sit-
uation is satisfactory, as there remains a demand for abor-
tions which increasingly remains unmet in Canada. In 1982,
3,156 Canadian:fpsidents had abortions in the U.S., up from
2,651 in 1981. These figures do not, of course, reveal
the stress and financial worry associated with travelling to
have an abortion in a foreign country, nor the numbers of
women who did not have the resources to choose this option.
This raises a further powerful argument f£or repeal. The
present law is inequitable in that it forces poor women who
cannot afford to travel to have an abortion to choose be-~
tween an illegal abortion close by or having the child. The
present law permits abortion for some women only, and delays
it for them. Related to the detrimental effects on the
health of women is the stress associated with the uncer-
tain*I'g as to the possibility of obtaining an abortion or
not,

A further factor in the analysis is the rejection of
the power of the medical profession to control such impor-
tant decisions in a woman's life as the decision of whether
and how to bear a child:

Some feminists have noticed that 'our right to decide'
has become merged with an overwhelmingly male profes-
sional's right not to have his l%rofessional judgment
second-guessed by the government,



This is particularly important with respect to the de-
bate about life, since the major anti-abortion argument is
that the foetus is a human life. Whether or not the foetus
is a form of life, the issue is who should have the power to
make decisions about what will happen to it: the State, an
anti-choice minority, the medical profession or women them-
selves? Feminists would entrust women with these decisions,
including, and ?grhaps especially, if they are 1life and
death decisions.

There are further arguments for repeal which are non-
feminist in nature, but which can be used to reinforce the
feminist argument.

since many women will have abortions anyway, then the
criminalization of this activity will inevitably create a
situation in which the norms underlying the criminal law are
not shared, and in fact are actively disapproved of by a
part of the communitv. This always poses a problem for the
criminal law, as its effectiveness depends to a very great
extent on the acceptance aﬂg voluntary co-operation of those
it is supposed to contrel.

It is inappropriate for doctors to make the decision,
in any case, since it involves an issue with social,
economic, political and moral dimensions.

A liberal argument is that in denying abortions the
State is invading a legitimate sphere of private choice and
autonomy. There does not seem to be any analogous situation
in which the community expresses norms conflicting with in-
dividual wishes which have such far-reaching and intimate
personal effects.

The American jurisprud e tends to support this liber-
al argument about pg&yacy. The U.S. Supreme Court has
held, in Roe v. Wade, that abortion laws which exempt from
criminality only a life-saving procedure on the mother's
behalf without regard to the stage of pregnancy violate the
Due Process Clause of the 14th Amendment, which protects the
right to privacy. The State has, however, legitimate inter-
ests in protecting the woman's health and the potentiality
of human %ife which become compelling at a later stage. Doe
v. Bolton is particularlv relevant, since the Court struck
down procedural cond}gions such as accredited hospitals and
abortion committees.

The feminist view does not rely on this American priva-
cy analysis, however. First, this analysis does not reco 3
nize the principle of effective equal access to abortions.
This flaw is entirely consistent with a privacy analvsis:
women can privately decide to have an abortion2 nd they can
privately be too poor to choose to have one. Secondly,
the privilege of those who can afford to have an abortion



ceases with viability, and with technological advances, this
limitation is eating away the reproductive control of Ameri-
can women, Thirdly, the argument that such a privilege has
been recognized in the U.S. is dangerous as such recognition
is tenuous and may change with conservative appointments to
the Court.

Nevertheless, a closely-associated Jjurisdiction has
struck down as unconstitutional provisions similar to our
own. Indeed this very fact obscures the dimensions of the
hardship causefs to Canadian women by the restrictions on
abortion here.

If it were accepted that the abortion provisions should
be repealed, two questions would remain. Should there be an
offence of advertising ineffective or dangerous abortifa-
cient drugs or devices? While this might become necessary
if a problem developed, such offences are unjustified at the
present time. Should there also be additional protection
(other than existing offences BCh as causing death or bodi-
ly harm by:ﬁfiminal negligence and the duty to use reason-
able skill™") for women from quacks, physicians with low
standards, and those who rarely do abortions? Assuming the
removal of wvulnerability based on urgent need, there does
not seem to be any special factor in this case which would
justify special protection. The public needs general pro-
tection from unlicenced or inefficient people practicing
medicine and this is a matter for regulation by the prov-
inces. Should such regulation go beyond protection to de-
nial of freedom of choice, then no doubt provincial law
would be subject to criticism, which is beyond the scope of
a criminal law review.

4.2.2 Contempt

Contempt is a non-statutory offence3l and thus is not
defined in the Criminal Code. While there is no legal writ-
ing addressing contempt from a feminist persp%%tive, obvi-
ously it raises a number of concerns for women.

A major issue is that of freedom of expression with
respect to the criticism of the judiciary. Any criminal
offence which might be used to stifle comment on the anti-
women bias of persons in authority, such as judges, should
be scrutinized carefully. There is now a public right to
criticize as %§ng as no aspersions are cast on the motives
of the 3judge, an s long as there is no intent to bring
scorn on the court. Although it is obvious that women who
criticize judicial decisions and statements are thus at risk
of being punished for contempt, it has been recognized that
punishment for contempt not in face of the court should
only be used with great caution.



- 32 -

There are legitimate reasons for limiting freedom of
expression relating to criminal trials, especially the need
to protect the accused from prejudice. Should it be con-
tempt, however, to criticize the judge (what the Law Reform
Commission calls 'affront to judicial authority')? 1In a
recent case there was public concern abhout judicial comments
on the sexual assault of an exotic dancer. Women dJdemon-
strated outside the court with signs saving 'Second Class
Judge' and 'Censure Judge nglby'. The complainant suggest-
ed the remarks were sexist.

The Law Reform Commission states the complacent assump-
tion that in 'practice, a judge will not hesitate to with-
draw £ a case if his impartiality is in doubt in the
least’. It proposes that the law of contempt continue to
include affront, without any defence of truth. There is,
however, no evidence to suggest that misogynist Jjudges do
remove themselves from cases involving women, and it is
vital that women feel free to complain publicly about
injustice. This freedom is more important than the
reputation of individuals, as is recognized in U.S.
jurisprudence. There, only statements presenting a 'clear
and present danger' t03§he fair adjudication of a case are
punishable as contempt.

Furthermore, two related issues arise with respect to
refusal to testify. The witnﬁﬁs may refuse to testify be-
cause she fears the accused; or, alternatively, may be
ceoncerned about thqupamage her testimony may do him and/or
their relationship.

With respect to fear, there are too many unknown fac-
tors to make proposals at this stage. The law of contempt
might work more harshly against women than against men be-
cause women may be physically more vulnerable to threats.
Adequate resources may not be devoted to their protection.
Guilty persons may be acquitted because women are treated as
being less credible and so will be in a position to carry
out their threats., If these assertions were substantiated,
then it would hardly be legitimate for Jjudges to punish
wonen for taking the ratiornal step of refusing to testify in
order to protect themselves. The guestion therefore becomes
who should bear the risk. Since the State is in the best
position to conduct research, it should bear the burden of
establishing that women can be adequately protected. Per-
sons should therefore not be convicted of contempt for re-
fusing to testify unless the State can satisfy the urt
that realistic protection is available for the witness.

Refusal to testify for the purpose of protecting the
accused or a relationship is a more complex issue. It re-
quires some understanding of the psychology of women as com-
pared to men and their differing moral development, as well
as some analysis of the obligations that the State can



legitimately impose on the individual. It should be
remembered that this issue could arise both where the
woman/witness is herself the victim of the crime and where
some third party is the victim. It may well be that the
community is justified in punishing the woman where a third
party is invelved, while the issue is more complex where the
witness is prepared to sacrifice herself for the accused.

The ground-breaking research of Carol Gilligan has re-
veale differences in the moral dJdevelopment of men and

women in that women progress through identifying good as
self-sacrifice to good as a83attempt to being responsible
for self as well as others. More women than men can be

found at the 1level of equating good with self-sacrifice.
How should the law respond to this difference? It is a cru-
cial issue since, if the law could be detected as punishing
women for doing what they believe to be the 'good thing',
then the law itself should be gHestioned as representing the
moral standards of a minority.

There are further arguments on both sides. There are
other areas where the law recoggizes the interest in pro-
tecting existing relationships. By analogy, there ought
to be a defence to contempt that a person is refusing to
testify against another person with whom they have an ongo-
ing relationship. It would be ironic in the extreme if
wives suffered because of such a principle (e.g., in the
categorization of wife abuse as private and domestic and
thus beyond the scope of the criminal law) and did not get

the benefit of it also. Surely, in the most meaningful
sense, this would not constitute the 'equal protection of
the law'. On the other hand, to recommend a relationship

defence to contempt is to endorse the view that relation-
ships are more impggtant than public order. This cannot
always be the case. E.g., a relationship involving abuse
is hardly worth protecting, and its protection may even en-
courage abuse. Such a defence would need fine-tuning in
terms of what relationships there was a public interest in
recognizing. From a feminist perspective these would be
non-violent relationships involving e Is. Such relation-
ships would be difficult to recognize but should include
friendships and lesbian relationships, as well as hetero-
sexual cohabitees.

There is no feminist research or consensus on this is-
sue as yet, so conclusions are premature. Research would be
useful, however, on the way women and men identify the moral
dilemma of testifying against a close friend or lover.

4,2.3 Offences Relating to Child-birth

Infanticide is a4§orm of culpable homicide, prohibited
by s.216 of the Code, carrying a maximum sentence of five
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. . 4 . . s
years imprisonment. 2 Section 590 allows a conviction even

though some of the elements of the crime have not been es-
tablished by the Crown, e.g. if the Crown has notSBroved
that the balance of the accused's mind was disturbed.

5The issue to be discussed here is not constitutional-
ity, but whether infanticide ought as a matter of policy
to be removed or reformed in some way. It is drafted in a
bizarre way as it is an offence with the appearance of a
defence. There is no feminist commentary on it, but there
is likely to be consensus that women who kill their children
while suffering from the effects of post-partum depression
ought not to be charged with murder.

The present law, while attempting to achieve this, has
three defects. TFirst, the Crown still retains the discre-
tion to charge with murder, in which case there is no
tinfanticide' defence (i.e. there is no concept of
diminished capacity). Secondly, the effect of s.590 is that
a wilful killing by a mother could be dealt with more
leniently than a wilful killing by a father, since s.216
only applies to females. There seanms to be no
constitutional justification for this. Thirdly, the law
contemplates the conviction and possible imprisonment of a
woman who has killed her baby while suffering from the
effects of childbirth. Tre ent for depression would seem
a more appropriate response.

It is difficult to correct these flaws, as changing the
offence into a defence would oblige the Crown to proceed
with a more serious charge. Adding a defence along similar
lines might also have the same effect. Further, the provi-
sion of treatment is a much larger problem than can be dealt
with in this particular context. Our proposals are there-
fore somewhat negative: that no change be made in the law
that requires or promotes the bringing of murggr charges
against women who kill their newly-born babies, and that
this area be considered for reform as part of the law rg&at—
ing to the disposition of mentally-disturbed offenders.

Other offences in this category relate to control over
the act of giving birth itself. Section 226 creategcan of-
fence of neglect to obtain assistance in childbirth, while
sections 203 (causing death by criminal negligence) and 204
(causing bodily harm by criminal negligence) can be wused
against women in the home birth context. There does not
appear to be any research on the effects of these offences
on the decision to give birth at home, although considerable
attent%gn has been paid to the medicalization of child-
birth. It seems reasonable to speculate, however, that
their existence has a negative impact on the control of
women over decisions relating to birth, Although no cases
can be traced, charges have been laid against mothers and
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mid—wives,57 and the publicity surrounding these may well
form part of this system of control.

Despite the absence of research into the effects of
these offences, two suggestions can be made. First, such
offences should include a statement that the fact of having
a baby at home cannot per se be treated as evidence for the
prosecution. Secondly, in the context of criminal negli-
gence, a comparison can be made to other serious offences,
with respect to the elements of culpability. Lower courts
have persisted in using an objectiye test of liability when
interpreting criminal negligence, while a subjective tegg
is deemed appropriate with respect to sexual assault.
Thus women may be held culpable for negligently harming
their babies, while men i1l only be held culpable for
recklessly harming women. This is the kind of broad-
ranging comparison which should be conducted in order to
ensure equal protection of the law for women.

If criminal negligence were clearlysqgfined as requir-
ing recklessness in the subjective sense, then women would
be 1less vulnerable to prosecution and conviction under
58,203 and 204, and this double standard would be removed.

4.2.4 Prostitution-Related Qffences

Prostitution is discussed briefly here, although it is
more fully and appropriately discussed under the following
chapter on Offences Against Women. . Historically a number of
offences in this group have been used to control the behav-
iour of women. The question from a feminist perspective is
whether any such control is justifiable.

The relevant offences in this chapter are 556£95'1 {so-
liciting) and 193 (keeping a common bawdy-house).

The feminist writing in this area is not completely
consistent in the view that the law should not engage in
this type of control of women. The National Association of
Women and the Law has proposed the removal of the soliciting
offence and the amendment Qf s.193 to allow prostitutes to
run their own businesses. The Canadian Advisorv Council
on the Status of Women has, however, suggested a new offence
covering all pressing and persistent solicitations in pub-
lic place, th condemning the singling out of women. The
Fraser Report which respectfully discusses the feminist
presentations to it and was clearly influenced by some of
them, makes similgg recommendations. It proposed that
$.195,.1 he repealed and that 5.193 be replaced with a sec-
tion which pegyits two adult prostitutes to work in a place
of residence.

In our view, section 195.1 should be repealed and s.193
amended to enable individuals to use premises for the
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purposes of prostitution. To the extent that women commit
other offences relating to prostitution (e.g. living off the
avails (s,195(4), procuring (s.195) or causing a disggrbance
(5.171)) they should be held criminally responsible. They
should not be defined, however, as crimina¥ offenders for

responding to the male demand for sexual services, for the

following reasons:

Section 195.1 1is subject to serhmu%gconstitutional
challenge both as construed and as plied. While 'pros-
titute' now clearly includes males, there is still a con-
flict in the case law as to whether customers can 9? con-
victed. The B.C., Court of Appeal, in R. v. Dudak, helad
that since the offence was one of offering sexual services
for hire the customer was not culpable. On the other hand,
the Ontag%o Court of Appeal, in R. v. DiPacla; R. V.
Palatics, held that a male who offers a pecuniarv reward
to a female for the purpose of gatisfving sexual desire is
soliciting.

Whil?3it would be an easy matter to correct this legis-
latively, it would not be desirable to do so. First, this
would not guarantee equitable enforcement, and unless a rea-
sonable amount of confidence can be felt about this, Parlia-
ment should not retain an offence of colourable constitu-
tionality only. The idea that prostitutes constitute the
problem is so deeply embedded that it would be impossible to
frame an offence which would be genuinely neutral in its
impact. Secondly, it is not morally justifiable to punish
prostitutes for activities associated with prostitution (un-
less they are exploiting others.) There are various reasons
for this. The present law makes prostitutes more wvulnerable
to pimps and a criminal record onlv makes it more difficult
for them to switch to other kinds of work. In the present
economic climate, economic discrimination against women and
female responsibility for children forces some women to turn
to prostitution. The present bawdy house laws then deny
them a place of work. It is unfair to criminalize persis-
tant solicitation while male harassment of women carries no
criminal sanction. Prostitution is a major aspect of the
sexual objectification of women, and prosecution will simply
mean that women are doubly oppressed.

Further, there is 1little if any evidence that these
offences address any real social problem. Research in the
Badgley Report (children) reveals that people willing to buy
and sell sex have subtle ways of communicating with each
other74 Thus males are vrarely solicited against their
will. It seems clear, however, that there are aspects of
this issue other ;gan the justification of punishing prosti-
tutes themselves. ™

/



4,2.5 Public Mischief and Related Offences

There are certain offences which can be used to punish
people who improperly use the criminal justice system. De-
famatory libel is one possibility. Another is public mis-
chief, in s5.128 of the Code.

The concern here is that offences of this nature may be
used against women due to our svstem's perception that women
lack credibility. We have been unable to discover any re-
search or material on whether charges or threats of public

mischief have been used as a response ; €.9., accusations
of sexual assault or pclice brutality. Proposals are pre-

mature, but it is suggested that this area deserves in-depth
research.

4.3 Recommendations

1. The existing abortion offences should be repealed
(i.e., s55.159(2) (c), 251 and 252 of the Code), and the
provinces should be left to establish any relevant
health standards.

2. There should be no form of contempt concerning affront
to the judiciary.

3. Individuals should not be punished for contempt £for
refusing to testify out of fear unless the State can
prove that realistic protection is available.

4, Research is necessary on male and female perceptions of
the moral dilemma of testifying against a friend or
lover.

5. Existing infanticide law should not be altered to the
disadvantage of women, but should be considered for
reform as part of improvements relating to the disposi-
tion of mentally-disturbed offenders.

6. With respect to ss.226, 203 and 204, a clear statement
should be made in the Code that home birth per se is
net evidence of guilt.

7. Criminal negligence, in the context of birth, should be
defined to include recklessness only.

8. Section 195.1 should be repealed.

9. Section 193 should be amended to permit individuals to
use premises for the purpose of prostitution.
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4.4 Defences

The underlying theme of the following sections of this
Chapter is whether the present range of defences provide
sufficient recognition of a woman's perspective to justify
the conclusion that this area of law provides equal protec-
tion from the impositicon of criminal liability.

4.4.1 Self-defence

A particular range of situations with a common theme is
identified here as the focus of discussion. A woman is at-
tacked or feels threatened by another person (whether a
stranger or somecne known to her). BShe defends herself and
is charged with one of the homicide or assault offences.
Probahly the classic instance of this scenario involves the
woman who has been abused by her partner for many years and
finally kills him. It is importfpt to stress, however, that
the facts can take other forms: a victim of incest kills
her father or a rape victim seriously injures her attacker,
The crucial guestion here is whether the present law permits
an assessment of the facts from a male perspective only. If
this were the case, it would have very serious implications.
On the constitutional level, the law of self-defence would
arguably offend both ss.l15 and 7 (combined with s.28) of the
Charter., On the political level, it would mean that women
were being treated particularlgsharshly for killing or as-
saulting their male assailants,

There has been considerable discussion of these issues
in the U.S., and it is not impossible to bring the woman's
perspective to the attention of the court. A leading arti-
cle is entitled Representation of Women Who Defend Them-
selves in, Response to Physical or Sexual Assault. -~ State
v. Wanrow = is provided as an illustration therein:

Acknowledging the threat to equal protection inherent
in the failure to include a woman's perspective in the
law of self-defence, the court noted:

(This instruction} leaves the jury with the im-
pression the obijective standard to be applied is
that applicabhle to an altercation between two men.
The impression created - that a 5'4'' woman with

cast on her leg and using a crutch must, under tHe
law, somehow repel an assault by a 6'2'' intoxi-
cated man without employing weapons in her de-
fence, unless the jury finds her determination of
the degree of danger to be objectively reasonable
- constitutes a separate and distinct misstatement
of the law and, in the context of this case, vio-
lates the respondent's right to equal protection
of the law. The respondent was entitled to have
the jury consider her actions in the light of her
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own perceptions of the situation, including those
perceptions which were the product of our nation's
'long and unfortunate history of sex discrimina-
tion' ... Until such time as the effects of that
history are eradicated, care must be taken to as-—
sure that our self-defence instructions afford
women the right to have their conduct judged in
the light of the individual handicaps which are
the product of sex discrimination. To fail to do
so 1s to deny the right of the individual woman
involved to trial by the samg rules which are ap-
plicable to male defendants.

The authors identify a number of factors which must be
brought to the attention of the court: women's perceptions
of danger, the need to use weapons, the prejudice to women
in narrow time restrictions, the deceased's reputat%%n for
violence and rage as a legitimate response to attack.

The law of self-defence should require the court to
examine the facts fyom the perspective of the accused.
Canadian statute law, while obscure, gives plenty of scope
to arguments that require the recognition of her perspec-
tive. 1In essence, the law is that one can defend oneself if
one 1is reasonably in fear and the response is reasonable.
Section 37(1) of the Code is particularly broad in that it
speaks of the prevention of assault rather t+han simply the
response to it. This is particularly important for women as
the law should be broad enough to protect the woman who has
been subjected to a series of assaults and who acts to pre-
vent a further assault,

Some of the case law supports an interpretation of
self-defence which 1d cover this situation. Thus 1in
Lowther v. The Queen, the accused had killed the deceased,
who had repeatedly threatened to kill the accused and had
even attempted to do so, in order to prevent an assault.
There had been a renewed threat on the morning of the death.
Casey J. indicated that the trial judge should have asked
the jury to decide whether he had reason to be apprehensive
and whether he hagstaken all reasonable measures before re-
sorting to force.

The law should therefore be flexible enough to be re-
sponsive to women who are attacked and specifically to bat-
tered women. The decision of the Nova Scotia Courtsgf Ap-
peal in the recent case of R. v. Whynot (Stafford), how-
ever, shows that this is not the case.

The accused was charged with the first degree murder of
her common law husband, a large, powerful and violent man.
After a day of drinking, the deceased threatened to burn
down a neighbour's house and 'deal with' the accused's 16
vear old son. The accused shot him while he was asleep in
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his truck. There was considerable evidence of the vioclence
of the deceased and the accused testified that she was at
her wit's end since he had threatened to kill all the mem-
bers of her family should she leave him. The trial judge
left s.37 to the jury and she was acquitted.

On appeal the Court set aside this acquittal,87 finding
that, in the absence of an imminent assault, it was improper
to leave self-defence to the jury at all, This gloss on
.37 denies to the jury the opportunity of considering the
self-defence argument within the whole factual context.
This might be justifiable if in fact the accused had not
exhausted all other reasonable measures, but insisting that
self-defence not be left to the jury means that this gues-
tion cannot even be asked.

This decision judges women according to a standard
which would only be justified in a society in which women
fully enjoyed the protection of the law. In other words,
the moral right to punish a woman for responding violently
to violence is premised upon the provision of the protection
of the law in reality as well as on paper. To do otherwise
is to impose the standards of a 'civilized' society on some-
one who is literally living in a lawless world.

One serious problem with the law of self-defence there-
fore, is the possibility of an insistence upon an imminent
attack, irrespective of context. Even if s.37 were redraft-
ed to permit the examination of context, however, the prob-
lem still remains of perspective. The Jjury may well have
acquitted the accused in Whynot because the deceased was
notorious locally and they had no difficulty seeing things
from her point of view., This will not always be the case.

Again there is case law which explicitly requires the
court to considgg the facts from the accused's perspective.
In R. v. Marky, it was stated that consideration should be
given to the facts as the person using the force would rea-
sonably appreciate them. If one could be confident that
this would be applied irrespective of gender then the law
would not be in need of reform.

It is, however, extraordinarily difficult to see thiﬁ%s
from the perspective of a person of another gender, and the
law of self-defence shows some signs of being male-oriented.
Thus tggre is no absolute duty to retreat in the face of an
attack and there is evidence of a 'man's house is his
castle' type of reasoning. In contrast there is no evi-
dence of a mechanistic approach to proportionality in the
sense that the response has to precisely match the attack.
Thus the courts do not insi E that a weapon cannoct be used
against an unarmed attacker.
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The law of self-defence should therefore be structured
so that the situation must be assessed from the perspective
of the accused, and that judges not be permitted to focus on
the facts immediately associated with the death to the ex-
clusion of all the facts which legitimate the fear of the
accused person,

Two approaches are possible, although neither are en-
tirely satisfactory, in our view:

On the one hand, an entirely subjective test could be
adopted. Did this accused believe that she was in danger
and that the force she used was necessary? In our view this
ought to be adopted as long as subjective tests are retained
for other serious crimes. A man ought not to be acquitted
of sexual assault when he honestly, but unreasonably, be-
lieved the victim was consenting, while a woman is convicted
of murder where she honestly, but unreasonably, believed the
force she used was necessary. It would still be necessary,
however, to identify certain factors which would aid the
court in trying to see the facts from the perspective of the

accused. This is discussed under the second possibility
since whichever question 1is posed - what did the accused
think or was the accused reasonable - the court will need

the same assistance in putting itself in her shoes.

The second approach, the present law, mixes subjective
and objective tests as, e.g., in the requirement that the
accused must believe (subjective) that he cannot otherwise
preserve himself from death or grievous bodily harm, and
this belief must be reasonable (objective). These two ap-
proaches could be retained with a list of factors to assist
the decision-maker. The proposed questions are as follows:

{1) Were there realistic alternative means which the ac-
cused could have used to protect herself or other per-
sons?

(2) (if relevant) With respect to (1), had the accused at-
tempted alternatives in the past?

(3) Was she afraid of retaliation if she attempted any al-
ternative?

(4) What ¥gs the accused's economic and psychological
state?

(5) How did the accused and the person she killed or as-
saulted compare in size and strength?

(6) Was the accused's action reasonable, given her sociali-
zation?
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The purpose of this 1list is to require the court to
assess the context, including the history of violence and
the availability of help. It may be that it is extremely
difficult for a male judge to decide what is reasonable fear
for a woman, but the substantive law can indicate what evi-
dence will be relevant and require that specific issues be
addressed. This is not to argue for separate legal stan-
dards, but simply for recognition that a woman may rea-
sonably perceive herself to be in danger when a man might
not.

4.4.2 Provocation

The partial defence of provocation93 raises a similar
question to that posed by self-defence in the context of
on-going relationships. The issue is whether it is justifi-
able to focus on the killing itself, in a very narrow sense,
or whether the inquiry as to culpability should be broadened
to encompass the past history of the relationship. More
specifically, should the law recognize a defence of 'last-
straw' or 'slow fuse' provocation, where the precipitating
event was relatively minor but when examined in context be-
comes much more significant? Thus, e.g., the 'provocation'
might be one slap on the face, or even only be anticipated
where a husband regularly beat his wife when he came home
drunk agg his wife killed him when he came home in that con-
dition.

The argument that the court should examine the whole
settégg is not without authority in the Commonwealth and the

U.Ss. A powerful argument could be _ based on the House of
Lords decision in D.P.P. v. Camplin, where it was unani-

mously held that the age of the accused should be taken into
account in applying the objective test of whether the ordi-
nary person would have lost his or her self-contrel. The
jury should in future be directed to apply a test of the
'self~control to be expected of an ordinary person of the
sex and age of the accused, but in other respects sharing
such of the accused's characteristics as they thigg would
affect the gravity of the provocation to him; ... This
leaves the door open to the possibilitvy that the hisgtory of
the event could be taken into account as throwing light on
the gravity of the provocation.

Camplin may not, however, be followed in Canada. A
major barrier is t&g decision of the Supreme Court of Canada
in R. v. Wright, which rejects the relevance of bhack-
ground. Nevertheless, the Ontario Court of Appeal has at-
tempted to reconcile these two cases by confin%ﬂg Wright to
peculiar characteristics. Thus in R. v. Hill the Court
indicated that the judge should have charged the Fury in
terms of the ordinary person of the age and sex of the ac-
cused.
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While a step forward, this may well not be enough to
allow in evidence of the bhackground of the event which would
change its nature for the ordinary person. Section 215
should therefore be redrafted to make clear that all factors
which relate to the gravity of the provocation from the ac-
cused's perspective should be taken into account in applying
the obijective test. This aspect of the test, contrary to
the opinion expxessed in Wright, would still retain some
content. The jury would still have to apply a test of rea-
sonableness in the circumstances so that the accused's con-
duct would be measured againgﬁufhe jury's perception of a
nermal amount of self-control.

This brings us to a second concern about provocation,
one that is essentiallv the same as that discussed with re-
spect to self-defence. It may be difficult for any deci-
sion-maker who is male, or who has internalized a male per-—
spective on the world, to see the issue from a female per-
spective. This difficulty becomes acute when an objective
test is to be applied although it is there with a subjective
test also. Jurors may simply not believe the accused if
what she says is seriously at odds with the way they see the
world. 1In other words, there is a possibility of bias in
perception of what is reasonable or ordinary.

There is clearly a considerable political element in
the determination of these factors, and extensive research
would be necessary in order to bring to light the pelitical
judgments that are being made. This might be extraordinari-
ly difficult given the relatively small number of murder
cases to study and the fact that many relevant decisions
might be hidden in the decision to accept a plea of guilty
to manslaughter,

Neither could the problem be resolved by including fac-—
tors to be brought to the attention of the jurv, as in self-
defence., The fact that it is justifiable to defend oneself
probably enjoys a considerable degree of support. It would
be very difficult to find consensus on what justifies loss
of self-control. Thus it appears to be an excellent issue
for a jury to determine, and there may not be a solution
until there 1is general understanding of what words and
actions are provocative from a woman's perspective.

Further specific proposals are therefore impossible at
this stage, in the absence of research relating to the ap-
plication of 'obhjective' tests generally to women and men,
and to what causes women to lose their self-control.

4,4,3 Necessity

Necessity is a common law defence which has been of
most political significance as a defence in the context of
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abortion,101 although self-defence can legitimately be con-

sidered as a developed form of the more nebulous defence of
necessity. As a defence, necessity 1is not particularly
suitable as a mechanism for mitigating the rigours of posi-
tive law. This is so because it becomes apparent so quickly
that basic political, or wvalue, choices are bheing made.
Examples of the kinds of cases in which women might want to
use this defence include theft (including shoplifting) of
food or drugs for children, squatting in empty houses in the
case of homelessness and the need to engage in welfare fraud
in corder to feed and clothe children adequately.

While the feminist literature has not addressed this
issue as vet, it can be extrapolated from the analvsis of
other areas that the human need for shelter, food and cloth-~
ing is more important than property interests per se. The
analogy to self-defence is clear, while s.15 of the Charter
provides a constitutional argument that everyone is not en-
joying the equal benefit of the law if some can own property
while others are homeless or do not have enocugh to eat. The
existence of the Charter alone justifies the Jjudiciary in
making such normative choices,

It is therefore vital that the defence of necessity is
clarified and legislated so that there is explicit recogni-
tion of this hierarchy of wvalues.

While the Law Reform Commissaﬁﬁzof Canada has suggested
a statutory defence of necessity, it is not hroad enough
as it is confined to 'immediate harm'. The proposal should
be redrafted to ensure that anyone who interferes with the
property rights of others in order to feed, clothe or house
themselves or their children, where no realistic aliﬁgna-
tives are available, should be covered by the defence.

4.4.4 Duress

The CaEﬁQian law of duress fﬁ% a complex combination of
a statutory and a common law defence. The statutory
version excludes certain serious offences from its scope,
and limits the defence in certain significant ways. Thus,
e.g. the threatening person must be present and the,threats
be of death or grievous bodily harm. There is the ﬁétential
for the common law defence to be more flexible, but its
scope is not at all clear. Does duress need to be clarified
and broadened to €nCOmp[RSS the kinds of pressures to which
women may be subjected? There is no feminist analysis as
yet, but it is possible to examine the present defence of
duress and identify possible problems for women:

{1) It should be made clear that the threats can be direct-
ed agaiqﬁf? a third person, such as a child of the
accused;
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{(2) The requirement of the presence of the threatening per-
son should be removed and replaced with a functional
formulation relating to power to carry out the threats;

(3) Express reference should be made to whether the accused
had any realistic source of protection, and the
requirement of immediacy removed where this is not
available:;

{4) Fear of harm should be included where the accused has
reasonable cau5f0§o believe that an order contains an
implied threat; and

(5) A more flexible formula with respect to the threats
should be considered which allows a balancing of what
is threatened against the offence committed. Thus an
offence might be relatively minor in response to a
threat to burn down the accused's house.

In summary, the defence of duress should be more flexi-
ble in response toc the concern that women who are subjected
to considerable physical vieclence at the hands of their
partners may have no effective source of help and protec-

tion. While research would be desirable on the pressures
that women experienc%mgespecially where they commit crimes
with their partners, these changes would provide more

flexibility and realism in the law.

Lastly, one remaining vestige of a gender-specific $95
ercion 'defence' can be found in s.150(3) of the Cocde,
dealing with incest. The idea that children, of either sex,
could even be chargfg with incest is inappropriate, and this
should be removed.™

4.4.5 Medical Explanations

Although it smacks of biological determinism, some at-
tention has been paid to the question of whether there may
be a medical explanation, such as pre-menstrual syngiame
(PMS) or menopause, for some female criminal behaviour.

This area should be distinguished from other defences -
such as self-defence, provocation and duress - which focus
on understandable responses to external stimulae. It bears
a resemblance to infanticide in that we enter the realm of
explanations or justifications which are internal to the
accused. The criminal law has traditionally recognized only
a minimal exception to the general notion that we are to be
responsible for controlling our own behaviour, in the form
of the defence of insanity.

Dispositional issues also arise., If certain women do
commit anti-social acts as a result of a hormone deficiency,
then it may not be in the public interest simply to acquit



them of criminal charges. The State may have a legitimate
interest in exercising some degree of control.

The possible defence of premenstrual syndrome is dis-
cussed by Judith DiGennaro in her article Sex-Specific Char-
acteristics as Defences to Criminal Behaviour, ~ who can-
didly admits the potential negative connotations in empha-
gizing biclogical differences between the sexes. She de-
scribes PMS as a hormone deficiency disease, with symptoms
including irritability, pain, loss of concentration, anxi-
ety, depression and suicidal tendencies.

While some use has been made of this defence in Europe
and the U.S5.,, there does not appear to have been any trace
of it in Canada. Evidence of this medical condition might
be relevant to an insanity defence, although s.l16 of the
Code utilizes a test of cognition rather than capacity to
control one's behaviour. Fvidence could also be used to
support an argument that the accused lacked any requisite
intent. It would seem most appropriate, however, as an as-
pect of a diminished capacity defence, a defence which does
not presently exist in Canada as such, although evidence of
lack of specific intent can sometimes result in a conviction
for a lesser included crime of general intent.

We are at an early stage in the development of medical
knowledge about the nature of such conditions and the caus-
ative link, if anv, between them and criminal behaviour.
Recommendations are therefore not possible at this stage,
but it is suggested that research into this area is desir-
able.

4.5 Recommendations

1. The requirement of an imminent assault in s.37 of the
Code should ke removed.

2, In considering self-defence, whether a subjective or
objective/subjective test is used, the court should be
required to consider certain factors:

a} Were there realistic alternative means which the
accused could have used to protect herself or
other persons?

b) (if relevant) With respect to a} had the accused
attempted alternatives in the past?

c) Was she afraid of retaliation if she attempted any
alternative?
d) What was the accused's economic and psychological

state?
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e) How did the accused and the person she killed or
assaulted compare in size and strength? and

£) Was the accused's action reasonable, given her
socializdtion?

The defence of provocation should state that all fac-
tors which relate to the gravity of the provocation
from the accused's perspective should be considered.

Furthermore, research is necessary on the application
of 'objective' tests and what causes women to lose
self-control.

There should be a statutory defence of necessity ensur-
ing a right to interfere with the property rights of
others in order to feed, clothe and shelter oneself and
one's children,

Duress should be broadened in the following ways:

a) I+ should be made clear that the threats can be
directed against a third person, such as a child
of the accused;

b) The requirement of the presence of the threatening
person should be removed and replaced with a func-
tional formulation relating to power to carry out
the threats:

c) Express reference should be made to whether the
accused had any realistic source of protection,
and the requirement of immediacy removed where
this is not available;

d) Fear of harm should be included where the accused
has reasonable cause to believe that an order
contains an implied threat; and

a) A more flexible formula with respect to the
threats should be considered which allows a bal-
ancing of what is threatened against the offence
committed.

Research is necessary on pressures that women experi-
ence, especially where they commit crimes with their
partners.

Section 150 should be amended so that it is not possi-
ble to charge children with incest.

Research is necessary with respect to female criminal
behaviour based on medical explanations.



CHAPTER 5

OFFENCES AGAINST WOMEN

5.1 Intreduction,

Obviously women can be the victims of all criminal of-
fences, but one common distinguishing thread runs through
those discussed here, i.e. they are offences against women
as women, rather than against people who simply happen to be
women. They reveal in the deepest sense just what women
are, are for, in our society. Thus the commission of all
these offences plays a major role in the subordination of
women; they are in the forefront of the means of oppression.

Thus these offences are about the humiliation and deg-
radation of women, the expression of hatred against them,
and their use for sexual purposes either through economic or
coercive means. They are also about the sexual exploitation
and objectification of women, and symbolize the fact that a
major aspect of being a woman is belonging to the sex to
whom these things can happen. Whether on the mind or the
spirit or the body1 these offences fall into a general class
of gender assault.

5.2 An Examination of Substantive QOffences

5.2.1 Pornography and Hate Propaganda

Offences perceived as interfering with freedom of ex-
pression pose particularly acute problems when one attempts
to analyze them from a feminist perspective. Aside from a
common concern about the interests of women in our society,
there is not a feminist consensus on a hierarchy of values.
Some wyriters have put a high value on freedom of expres-
sion,” and expressed.,concern about potential censorship of
feminist expression. Not all feminists agree, that the
freedom to express onesq}f extends to pornograp%y and some
urge State intervention. Others are undecided.

The three major issues to be addressed in the context
of criminal law reform are these:

(1) Is pornography harmful?

(2) If so, what is it that is harmful? and

{3) To what extent, if at all, should the criminal law be
utilized to minimize this harm?

The ﬁfminist consensus tends to decrease with each ques-
tion.

Is pornography harmful? The debate on this seems to
relate to two issues., First, does the consumption of porno-
graphy translate into other forms of action, such as sexual



assault and aggression toward women? Secondly, there is
disagreement about the nature of harm itself and whether
there are less obvious types of harm, such as maintenance of
the subordinate status of women, the equation of sex with
domination and the damage +to relationships between the
sexes.

There is considerable evidence that pornography in-
creases male aggression toward women and tolerance of their
pain. The literature is set out by Gershel in Evaluating a
Proposed Civil Rights Appgoach to Pornography: Legal Analy-
sis as, 1f Women Mattered and by MacKinnon in Not a Moral
Issue. Gershel identifies three harms: abuse of women by
men who have 'learned from pornography', the injury suffered
by those involved in its productiTB, and the alteration of
male attitudes to women generally. MacKinnon analyzes the
harm more broadlvy as the practice of male supremacy. It
seems that at some fundamental level, however, the percep-
tion of pornography as harmful comes from cne's own experi-
ence and political orientation.

Pornography is harmful in a number of ways. It most
directly harms the people who appear in it. It negatively
affects the way men behave towards women in that it helps to
maintain the subordinate status of women. As forcefully
argued in the Fraser Report, 'the most hateful forms of por-
nography ane subversive of policies and values favouring
equality'. A fundamental premise of that Report is that
the legitimate ambit of the criminal law extends beyond de-
monstrable, tangible harm jto certain social values and pol-
icies, such as equality. Pornography is also harmful in
the offensiveness of the reminder of women's subordination.

What is it that is harmful? There are a number of ap-
proaches to this, albeit with considerable consensus that
pornography is not the same thing as obscenity. The follow-
ing are sample feminist definitions:

What defines it as pornographic ... is that it depicts,
condones and encourages acajaf domination, degradation
and violence towards women.

Pornography is verbal or pictorial material which rep-
resents or describes sexual behaviour that is degrading
or abusive to one or more of the piiticipants in such a
way as to endorse the degradation.

Pornography is the graphic sexually explicit subor-
dination of women, whether in pictures or in words,
that also includes one or more of the following: {i)
women are presented dehumanized as sexual objects,
things or commodities; or (ii) women are presented as
sexual objects who enjoy pain or humiliation; or (iii)
women are presented as sexual objects who experience



sexual pleasure in being raped; or (iv} women are pre-
sented as sexual objects tied up or cut up or mutilated
or bruised or physically hurt; or (v) women are pre-
sented in postures of sexual submission, servility or
display; or (vi) women's body parts - including but not
limited to wvaginas, breasts, and bhuttocks - are exhib-
ited, such that women are reduced to those parts; or
(vii) women are presented as whores by nature; or
(viii) women are presented being penetrated by objects
or animals; or (ix) women are presented in scenarios of
degradation, injury, torture, shown as filthy or infe-
rior, bleeding, bruised, or hurt in a context that
makes these conditions sexual.' The ordinance also
defines 'the use of men, childr or transexuals in the
place of women' as pornography.

The following is the definition adopted by the Canadian
Advisory Council on the Status of Women:

Pornography is a presentation, whether live, simulated,
verbal, pictorial, filmed or videotaped, or otherwise
represented, of sexual behaviour in which one or more
participants are coerced overtly or implicitly, into
participation; or are inijured or abused physically or
psychologically; or in which an imbalance of power is
obvious, or implied by virtue of the immature age of
any participant or by contextual aspects of the presen-
tation, and in which th behaviour can be taken to be
advocated or endorsed.

As for the Fraser Committee, it adopted a three-tier
definition of porncgraphy: material involving children or
actual physical harm to a person depicted, sexually violeE§
and degrading material and sexually explicit material.
None of the above definitions is limited to violent porno-
graphy. Conversely, they are not broad enough to cover all
sexist WOfgS and images which can be harmful and degrading
to women.

This raises the third issue. To what extent, if at
all, is it appropriate to use the criminal sanction? There
are a number of arguments against criminal intervention.

Since decisions will still be in the hands of men,
there is no guarantee that the criminal law will not be used
against feminist forms of expression. It would be impossi-
ble, in any event, to draft provisions with enough precision
to satisfy people who do not share the underlying values
that they are constitutional.

Other arguments include:
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(1) The criminal law would perform an important function in
maintaining pornography as forbidden, thus increasing
its attractiveness.

(2) This particular form of the oppression of women would
just become less public and women would be less aware
of it as a source of harm.

(3} Alternatively, the law would simply not be enforced and
so would be useless anyway, or it would be enforced
selectively.

(4) It would interfere with freedom of speech which is a
more important right than the right not to be oppressed
in this way,.

There are arguments in favour of use of the criminal
law. The criminal law performs an important function 1in
labeling deviance and it is important that the community use
this method of rejecting the legitimacy of pornography.
Although there will be enforcement problems, it will give,
women some new power in that they can initiate prosecutions
and lobby for use of the criminal sanction in particular
instances. As a process, the criminal law is better than
prior restraint in that it operates in public, and is more
visible, with previously-established standards, while prior

restraint interferes more with fundamental freedoms. It
also puts the responsibility where it belongs, on those who
traffic in pornography and make a profit from it. Pro-

visions can be carefully drafted to minimize the danger of
use against feminist material.

There are clearly weighty feminist arguments on both
sides of this issue, but in our wview obscenity offences
should be redefined to criminalize pornography in the fem-
inist sense. Without suggesting that pornography is the
most significant harm to women and that it is the cause of
the subordination of women, it is a very powerful symbol of
women's status. The State could provide impetus to the ef-
forts to educate people about the harmfulness of porno-
graphy, and women could be empowered by being able to initi-
ate, and lobby for, prosecutions.

Provisions should therefore be drafted creating of-
fences prohibiting the production, possession and traffick-
ing in pornography, based on the subordination of women (as
in the MacKinnon defigition); but at the very least covering
violent pornography. The Fraser Committee recommendations
certainly deserve serious consideration as a pcossible model.
What is proposed is a series of offences ranging from the
most serious of pornography causing physical harm, through
offences relating to sexually violent and degrading porno-
graphy, to the summaryv offence of the display of visual por-
nographic material. The hierarchy of harms is apparent.




The most significance is attached to physical safety, while
it is recognized that there is a harm attached to being ch-
liged to view pornography in a public place. This is a very
important initiative toward law reform in this area, and one
considerably influenced by feminist concerns. The proposals
are consistengnyith a trend that is already apparent in the
criminal law, and in our view the criminal law reform
should support and encourage both this initiative and this
trend.

The issue is much clearer with respect to c¢hild porno-
graphy. The harm is much more obvious here since all chil-
dren involved in the production can more obviously be seen
to be victims of sexual abuse. The provisions drafted
should therefore contain offences relating to the produc-
tion, trafficking in and possession of all sexually-explicit

material involving children. The reasons for prohibition
and draft ?Eovisions are set out in the Badgley Report
(children), and those are recommended for adcption here.

An alternative method of approaching the problem of
pornography is to treat it as a species of hate propaganda.
It is important to make the analogy, as the incitement to
hatred provisions represent an important acknowledgement
that the interest in social and racial tolerance is an in-
terest worth protecting by the criminal law. The concept of
group defamation can be of some use with respect to the un-
derstanding of the harm that pornography does.

It is important to remember, however, that the analogy
is not a c??plete one, Our present incitement to hatred
provisions, which exclude sex as an identifiable group,
relate to forms of material which are relatively easily per-
ceived to be promoting hatred. The women-hating message in
pornography is not so visible, and may indeed seem to bhe the
opposite in a society already deeply influenced by it. Our
decision-making structure may not therefore have the cagaci-
ty to recognize the promotion of hatred against women.”

Consequently, +the problem of pornography must be
tackled by the explicit prohibition of certain images and
writing, rather than under the umbrella concept of the pro-
motion of hatred.

It might be argqued, however, that sex ought to be added
to the categories in s.281.1 of the Code in any event, to
deal with propaganda which would be recognized even by non-
feminists., This may be to define the social problem out of
existence, as the forms of misogyny are so pervasive and
embedded that explicit propaganda against women in unneces-
sary, and there is no evidence of consensus on the feminist
view that pornography is hate propaganda. Unless there is a
realistic possibility that prosecuticns could be effectively
brought, the inclusion of sex would be an empty gesture,
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giving the illusion of progress. Most importantly, if sex
were included in a gender-neutral way, then feminists could
be charged with incitement of hatred against men, since con-
cerns about patriarchy are stated explicitly and are often
perceived as 'men-hating'. The hatred of women is invisible
and the attempt to speak out against that hatred is con-
strued as hatred,

5.2.2 Prostitution-Related Offences

From a feminist perspective there are a number of prob-
lems in this area:

(1) the fact that men are buying women and children's
bodies for sexual purposes;

(2) discriminatorv law and discriminatory enforcement of
the law:

(3} the contribution that prostitution makes to the object-
ification of women and the commoditization of sex;

(4) the distress caused by knowledge that women and chil-
dren are being used for this purpose;

{5) the public nuisance aspects of which women as a whole
are victims; and

(6} the harassment of individual women by men seeking to
buy sexual services, .
There seems to be a feminist consensus that prostitutes

are exploited and should not be victimized by t law, but

beyond that there is some divergence of opinion. The Na-
tional Association of Women and the Law has proposed the
removal of soliciting {(s.195.1 of the Code) and the use of
other offences (sua% as causing a disturbance in s.171) and
municipal by-laws. The Canadian Advisory Council on the

Status of Women has proposed an offence cggering all press-

ing and persistent soliciting of any kind.

It may be useful to work from the areas on which there
is consensus through to the more contentious areas.

First, any law mustzsbe non-discriminatory on its face
and in 1its application. Given the view that women are
victimized by prostitution, this does not mean that gender-
neutral laws rigidly enforced against males and females a-
like would be justifiable. This point is crucial, however,
when it comes to the use of offences such as causing a dis-
turbance and municipal by-laws. If these were predominately
used against women prostitutes, and did not address genuine
public nuisance problems irrespective of gender, then they
would be subject to attack under s.15 of the Charter. In
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other words, it is not argued here that prostitutes should
not be susceptible to criminal prosecution for shouting or
swearing in the street, or engaging in indecent acts in pub-
lic; but rather that they should be only if men and non-
prostitutes generally are likewise susceptible,

Secondly, there are offences available to deal with
public nuisance: ss,169 (indecenﬁgacts}, 170 {public nud-
ity), 171 (causing a disturbance) and 245 (assault). To
the extent that such offences are not used, or are not used
successfully, this really weakens the argument that com-
plaints are directed at public nuisance and not prostitution

pPer se.

Thirdly, there seems to be considerable consensus about
child prostitution. The Badgley Report {children) documents
the 'tragéﬁ consequences of a life of prostitution for young
persons’. The Committee makes a number of recommendations
with respect to the ¢riminal law:

(1) a str%ﬁgthening‘ and broadening of s.195 relating to
pimps;

(2) an offence of buying orBfoering to buy sexual services
from a person under 18; and

(3) an expanded offence of soliciting.33

From a feminist perspective, recommendations (1} and
(2) should be strongly supported, while (3) should be re-
jected, as an exercise in victim-blaming. Research conduct-
ed for the Committee establishes that unwjilling people are
rarely approached by juvenile prostitutes. There does not
therefore appear to be a social problem here which ought to
be addressed by the criminal law. The reason given by the
Committee, that this was the only effective way to help
these children, does not 3Jjustify the use of the criminal
sanction. The outrage at this problem and the feeling of
helplessness are very clear. Children should not be pun-
ished, however, for engaging in prostitution; a better focus
is on improved social services and employment opportunities.

Fourthly, there is the issue respecting the criminal
law against pimps. While the Badgley Committee was not ex-—
amining the area of adult prostitution, there seems no rea-
son to suppose that the picture of exploitation and violence
would vary where the prostitute is an adult rather than a
child. It is therefore proposed that some protection for
prostitutes in s$.195 is Jjustified. TNE% problems in this
area are largely to do with enforcement.

The proposals of the Badgley Committee, that s5.195(2)
be amended to refer to a prostitute in the singular and that
sub-s8s. (3) (corroboration) and (4) ({limitation period) be
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removed, would be appropriate whatever the age of the vic-
tim. If a prostitute goes to the police for assistance in
escaping an exploitative relationship (unlikely as this
might be} it is vital that she have an offence on which to
act. Attention should be paid, however, to the wording of
$.195(i) (j) (living off the avails of prostitution) so that
it is more clearly directed at pimps and is not broad enough
to cover the dependents of prostitutes.

The Fraser Committee recommendations, which focus on
the violence of the pimp/prostitute relationship, could pro-
vide one answer to this problem. The Report states that the
offences of procuring and living off the ava%%s should be
characterized by force or the threat of force: '(W)le see
no justification in affording the protection of the criminal
law to adults who form relationships, which, while not con-
sidered in their best interests by others, neverthe}gss rep-
resent an apparently genuine choice on their part’'. While
it is questionable whether genuine choice exists, it may be
impossible for the criminal law to respond to forms of non-
violent coercion.

This leaves the more contentious issue of whether there
should be any offence of soliciting. It has already been
proposed that prostitutes themselves should not be wvulnera-
ble to prosecution for soliciting. If that approach is tak-~
en to its logical conclusion, however, solicitation by a
customer would be seen as an attempt to victimize the person
solicited in this way, and the actual purchase of sexual
services would be seen as analogous to a sexual assault.

It is arguable therefore that there should be custom-
er-oriented offences of offering to buy or buying the sexual
services of another. In other words, the Badgley recommen-
dation with respect to consumers of chi}g prostitution
should be expanded to cover all prostitutes.

There are various concrete ways in which prostitutes
could be harmed. Thus one could examine their states of
mind, rate of suicide, drug use, loss of self-esteem, vul-
nerability to viole by customers and pimps and exposure
to venereal disease. It would be useful to have a nation-
al Canadian study of the effects of prostitution on the
prostitutes, along the lines of the Badgley Report, but the
crucial harm suffered is a matter of perception. The
prostitute suffers harm if one perceives the selling of
one's sexuality as the epitome of theiﬂfvaluation and ob-
jectification of women, sexual slavery. Prostituiion has
been called 'an extreme case of sex stratification®', since
the prostitute is nearly always contrelled by male pimps,
police and clients. It has been analyzed as representing
the core of our entire gender hieragshy in that it involves
ownership or exchange of sexuality. This is important to
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feminists, who do not wish to isolate women who work in this
way and who recognize that prostitutes are only on one part
of a continuum of the exchange of sexuality for other
things.

There are serious arguments against using the criminal
process. Customer-oriented offences would be very difficult
to enforce, and since prostitution is a 'complainantless'
crime it requires detection methods akin to entrapment. 1In
any event, since it will mostly be males who will enforce
the law, there may not be the necessary energy and commit-
ment, It is still an interference with the prostitute's
livelihood, even if she is not directly penalized. The use
of the criminal process would not be supported by prosti-
tutes themselves, who need customers to make a living. It
smacks of involvement by the State in the private sexual
lives of individuals.

A tentative proposal is that the criminal law should
play a role in +the elimination of the male demand for
prostitution. As with pornography, this may be of use in
'delegitimizing' the activity., It is therefore recommended
that the offence proposed by the Badgley Committee with
respect to young persons should be expanded to include
offering to buy or buying sexual services from anyone. Such
offences should, however, only be introduced in the context
of a national campaign against prostitution. Such a cam-
paign should include serious attempts to change the economic
inequalities women suffer (e.g., equal pay for work of equal
value and job training programs for women) and a publicity
campaign pointing out the harm in the objectification of
women and children.

5.2.3 Assault

The issue of wife abuse is one that has been receiving
a great deal of attent}gn recently and seems to be increas-
ingly well-understood. The problems seem concentrated on
the level of enforcement of the law and recogn%ﬁion of what
are the most appropriate and effective actions.

5.2.4 Sexual Assault

The law relating to sexual4§ssault has recently been

the subject of a major overhaul. while4%here was consid-
erable feminist port for these changes, there was by no
means consensus, and it would be wrong to suppose that

there is general satisfaction with the changes.

There may, however, be some willingness to wait and see
what the effects of this latest reform are, before recom-
mending any further major changes. In that context, it is
vital that there be ongoing research by feminist criminolo-
gists to monitor the effects of the reform, and that legal
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scholars keep a close watch on the judicial interpretation
of the new law. The structure oI the provisions reveals two
basic objectives, which should be used as criteria in order
to test the success of the reform:

(1) The minimization of wvictimization of the complainant by
the legal system itself, e.g. are complainants being
questioned about irrelevant physical details and sexual
history and is their privacv being respected? and

(2) The improvement of reporting, prosecution and convic-
tion rates for sexual assault.

The following discussion therefore is premised upon the
assumption +that the present structure of sexual assault
offences will remain until serious deficiencies are reveal-
ed. Thus the proposals relate to the fine-tuning of the
existing provisions., There are a number of areas which may
cause concern from a feminist perspective:

(1} the meaning of the term 'sexual’';

{2) the mistake of fact defence, and the nature of consent
generally;

{3) the significance of violence;

(4) the scope of the concept of 'exercise of authority’;
and

(5) implied consent.

The meaning of the term 'sexual' has already given
judges difficulty. This illustrates the irony in the
structure of the new offences. Reform was suppofed to shift
attention from the sexuality to the violence of sexual
attacks, and yet predictably, considerable attention focuses
on what makes an assault 'sexual'’.

The New Brunswick Co gt of Appeal has decided that
breasts are not 'sexual'. It was felt that secondary
sexual characteristics had to be excluded, otherwise touch-
ing a man's beard would have to be classified as sexual.
This approach has been consistently rejected by other courts
including tﬁ@ Ontario and Alberta Courts of Appeal. In R.
v. Alderton the Court, while declining to follow Chase,
did not attempt any comprehensive definition. What was felt
to be included, however, was assault with an intent to have

sexual intercourse without consent and assault r the
purpose of sexual gratification. In R. v. Taylor, other
possibilities were added: a sexual assault was an act of

force in circumstances of sexuality and included an act
intended to degrade and demean for sexual gratification.
The test was an objective one: was the sexual or carnal
context visible to the reasonable observer? 1In applying
this test, the victim's perception and thesﬁprpose of the
accused might or might not be of assistance. Mr., Justice
McDonald, of the Alberta Queen's Bench, has held that a
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sexual assault is an assault with a sexual motggation.52

Another court has used a 'aura of sexuality’' test.

A number of things are clear., First, it will be very
difficult to produce a test which encompasses all the
different types of assault which could justifiably be called
sexual. Secondly, whatever test is adopted, it will inevit-
ably be circular and will have to be based ultimately on the
judges' understanding of the cultural, political, economic
and social meanings of sexuality in our society. The
'sexual motivation' and 'aura of sexuality' tests in parti-
cular are simply guestion-begging.

If indeed we have to trust Judicial intuition and
experience, then it becomes imperative that 3judges do a
number of things. Th should consciously attempt to embody
women's perspectives in their analysis,5550 that the
meaning of 'sexual®' is not exclusively male. They should
incorporate research from other disciplines on the male and
female experience of sexuality. It is therefore recommended
that a study be conducted that c¢ollates all such research
and makes this awvailable to the public, so that judges and
lawyers can utilize it. Lastly, judges should not assume
that because the definition of sexual assault is gender-
neutral that our understanding of what is sexual must be
gender~neutral also. Breasts and beards are secondary
sexual characteristics but they have very different social,
economic, psychological and cultural meanings in our soci-
ety.

The mistake of fact, or mistaken belief in consent
defence, is one of the most contentious aspects cof the new
law. It was strongly urged by some feminists that a man
accused of sexual assault should not be acquitted because he
mistakenly believed that the woman was consenting, while
other feminists believe that such a defencesés justifiable
if a requirement of reasonableness is added. The present
s.244(4) ems, however, to give 1legislative form to the
Pappajohn apprecach. Thus reasqﬂ?ble grounds are probably
of evidentiary significance only.

Discussion of this issue so far has tended to take two
forms. One form is abstract discussion on a very theoret-
ical level §ﬁf a subjective versus an objective test of
culpability. Alternatively, there are political asser-
tions about what the rule ought to be, or a mixture of both.
The outstanding exception is the work of Prof. Pickard, who
suggests a principled vet contextual approachs&o the issue
of mensg rea with respect to individual crimes.

But the 1issue cannot be resolved at the level of
theoretical reasoning about the purity of our conceptual
structure., At bottom it is a political gquestion about what
we as a society consider culpable, The issue here is
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whether it should be criminally culpable for someone to
touch another sexually without securing consent, or at least
without taking reasonable steps to ensure that consent is
present.

The main concern of the subjectivists is that people
should not be judged by standards bheyond their capabilities.
This concern can be met, however, by an individualized
approach to culpabilitv. The two—staggltest of Prof. Hart
can be adapted for use in this context:

(1) Did the accused take those precautions which any
reasonable person would have taken in the circumstances
to ensure that the complainant was consenting to the
sexual contact?, and

(2} Was the accused, given his mental capacities, capable
of taking those precautions? ’

There are obvious criticisms of both of these. First, (1)
might not establish a standard if the very problem is that
'reasonable’ men in our society take minimal or no precau-
tions to satisfy themselves of the existence of consent. If
the test is info%ged by that reality, then it is hardly a
standard at all. Thus the test should be redrafted to
make clear that it is one of a reasonable person who accepts
the individual's right to sexual autonomy.

The suggestion that some people might be incapable of
assessing consent and should not be judged by a reasonable-
ness standard would probably be rejected by many feminists.
After all, it might be argued that ascertainment of consent
is not a complex matter, and such a provision might in
practice provide a defence for those who were politically
rather than intellectually incapable of seeing the situation
from another person's perspective. While it would be
entirely unacceptable to acquit someone because he has been
conditioned to think that women mean 'ves' when they sav
'no', there may be a very rare individual who is literally
incapable of seeing things from another perspective. Since
this incapacity seems reasonably analogous to insanity and
such a person would obviously be very dangerous, provision
would have to be made for his confinement and education so
that the public is adequately protected.

A defence should therefore be considered along the
following lines:

(1) the accused could argue that he took those precautions
which any reasonable person, with due deference to the
rights of other individuals to sexual autonomy, would
have taken in the circumstances tc ensure consent to
sexual contact;
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(2) if he failed to take those precautions, it was because
he was mentally incapable of taking such precautions;

(3) this defence should be treated as a form of any reform-
ed defence of mental incapacity in that the accused was
incapable of knowing that the sexual contact in those
circumstances was wrong.

Such an approach would achieve a number of results. It
would make clear that the onus is on the individual to take

reasonable steps to ensure consent. This is a very light
onus, as reasonable steps are easy to take g d the accused
has his mind on the transaction in question. It might be

argued, however, that there are people who are incapable of
taking reasonable steps and an objective test would result
in unfair punishment for them. Since these people would
cbviously present a very grave danger to others, they should
be dealt with by analogy to those who are acquitted on the
ground of insanity. Obviously, such a group would be very
tiny, and perhaps even non-existent. Furthermore, the
defence pays considerable deference to whatever traditions
we have of individualized conditions of responsibility,
while recognizing the substantial danger in acquitting
someone incapable of meeting the standard proposed.

With respect to the significance of violence, the
structure of our present offences does not embody the theory
of sexual assaults as violent in nature. The tiers of
offences are based on escalating degrees of violence other
than the sexual attack itself. Thus a rape, e.g., committed
against a victim who submits out of fear of the demeanour
and size of her attacker, would only be classified as the
bottom-rung sexual assault, in s.246.2. Again, it may be
too early to propose changes in this structure, but on-going
regsearch should pay attention to whether this reform has
resulted in the relative trivialization of sexual aggression

per se.

It is similarly unclear as to whether the concept of
'exercise of authority' in s.244(3)(d) is working satisfac-
torily. This provision stipulates that for the purpose of
assault, there is no consent where the complainant submits
or does not resist because of the exercise of authority. On
paper this looks like a major improvement in the law, which
should prov&?e some protection against some kinds of sexual
harassment. There 1is, _however, little authority on the
meaning of this concept, and it may be construed to cover
only the most blatant cases of exploitation of power.

A further area of research should focus on the develop-
ment of a concept of implied consent. This is not mentioned
in the Code at all, bhut case law may make reference to it
necessary. This is particularly problematic in cases
involving very brief and minor sexual touchings, without any
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complex interaction leading up to them. It will be impor-
tant with respect to whatever doctrine does develop that it
puts a high enough value on the right to be free .from
unwanted sexual touching, especially in the work place.

In summary, what is suggested here is ongoing monitor-
ing of the potentially sensitive concepts together with the
introduction of a modified objective test with respect to
the mistaken belief in consent defence.

5.2.5 Sexual Offences Against Vulnerable People

There are a number of offences aimed at the protection

of specig}ly vuln%ﬁable people: the 'statutory rape'
off gees; incest; seduction of femalesupetween 16 and
18; seduction under promise of marriage; sexual inter-
course with a step-daughter or employee; seduction of
femal?3passengers:- parent or guardian progﬁring defile~
ment; useholder permitting defilement; corrupting
children,

Some of these provisions are widely regarded as anach-
ronisms and the whole area as being generally in need of
reform. A number of very basic principles can, however, be
abstracted from this collection of offences. First, it has
obviously been felt that girls and YyOYpg women are specially
vulnerable and in need of protection. Secondly, there has
been a recognition of vulnerability in specific kinds of
status and situations. Thirdly, there has been recognition
that some people are well-placed to exploit that vulnerabil-
ity.

Tt is clear therefore that Parliament has felt that
there is a special coercive potential in certain situations
and in certain relationships. While the present offences
may no longer be appropriate (they were, after all, particu-
lar legislative responses to perceived social problems at
particular times) the principles they eggody can still be
utilized to address our present problems.

If this approach is adopted, then it will be necessary
to think of which groups are specially vulnerable, in what
cituations, and with respect to which persons. The old list
should be replaced with a new one, rather than a few ab-
stract offences. The criminal law might be more effective
if, e.g., it contains an unequivocal message that parents
cannot have sexual contact with children, rather than more
conceptual propositions which people may not comprehend as
applying to them.

There are two major areas where evidence has accumulat-
ed of special vulnerability that is being exploited on a
massive scale. First, the Badgley Report (children) has
documented the problem of sexual abuse of children 1in
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families., Secondly, the problem of sexual exploitation 9§
employers and co-workers is becoming better understood.
This latter situation may be covered by the 'exercise of
authority' aspect of sexual assault, but at the moment there
seems to be no particular reason to repeal s.153(1) (b}
(sexual intercourse with employee}. In this section,
attention is focused on children. Canadian feminists have
supported79the prosecution of those who abuse children
sexually.

The Badgle%oiReport (children) included a number of
recommendations. As they will probably provide the focus
for any impetus to reform, they are commented upon here.

Gender-specific offences should be retained for inter-
course with females under 14 and 16. The constitutional
justification is that female children suffer a unique harm
specifiglto their sex from the insertion of a penis in the
vagina. This has the advantage of clear identification of
the vulnerable group and the clear placement of responsibil-
ity to avoid exploitation of that vulnerability. It also
avoids the problems of a gender-neutral version. As long as
male children are protected by other provisions, and chil-
dren protected from sexual abuse by women (even if this is
very rare), then it is justifiable to retain a clear pro-
vision making it an offence for males to have sexual inter-
course with young girls.

The Badgley Report (children) would replace 8.153(1) (b)
with an abuse of a position of trust offence. It would,
however, be preferable to 1list the positions of trust
envisaged, either as a separate offence or as exacerbating
factors in other offences. Such factors could include: a
significant difference in age, the fact that the accused was
the victim's parent, (or in 1loco parentis), employer,
teacher, or in any other position of authority.

The Badgley Report (children) contemplates that if two
15 year olds had sexual intercourse, the male would bhe
liable to conviction. While the female could be said to
suffer the same risks of pregnancy and venereal disease, she
does not appear to be undergoing those risks in the same
coercive way. It is therefore suggested that two levels of
offence be introduced for any form of sexual contact of-
fence. There should be an offence of sexual contact with a
child under a certain age (e.g. 14), with certain aggravat-
ing factors going to sentence. Further it should be an
offence to have sexual contact with a young person between
14 and 18, but only where one of the aggravating factors was
present.

The strongest possible support should be given to the
recommendations to remove any victim-blaming provisions.
The Report recommends the repeal of ss.146(2) (b) (female of
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previously chaste character), 146{3) {female not more to
blame} and 1501(3}) (incest where female Egnvicted). No
equivalent provisions should be introduced. It is vital
that any provisions directly address those with the
potential to exploit vulnerable people and clearly indicate
their responsibility. The present law removes protection
from a 15 year old who has already been victimized by being
exposed to sexual activity at an earlv age,.

There does not appear to be any Jjustification for a
special limitation periocd for any of these offences, as
presently exists in g.141., As the Badgley Committee (chil-
dren} has recommended, therefore, such limitation periods
should be removed.

The Report recommends the addition of new offences of

sexual touching, invitations and exposure. These would
remedy the limitations of the gender-specific offences and
expand the protection presently offered. There seems no

reason to protect children from sexual intercourse only, as
long as it is clarified that the law does not apply to young
people engaging in sexual experimentation themselves.

Furthermore, family relationships must, to a certain
extent, be in a class by themselves, since they have a
special coercive potential beyond age. A child who has been
sexually abused may not be in a psychological or economic
position to decline consent once the requisite age is
reached. Therefore, as contemplated by the Badgley Report
(children), there should be a special crime of incest,
without age 1limits, that covers a&} family relationships,
unlimited by legitimacy or biology.

One feminist commentator, Diana Majury, has suggested
that the crime be retained for its symbolic value in that it
contains an explicit statement that incest is so seriously
wrong as to be a crime. The law, however, should be changed
to focus on any form of sexual activity in the coercive
context of a relationsh%& between a dependent and a person
with parental authority.

One issue not addressed by the Badgley Report is that
of the marital immunity in s.146 (sexual intercourse with
female under 14)., 1If it is determined that children should
be protected from sexual activity up to a certain age, then
there seems no reason to have an exception where a marriage
has taken place. It is proposed that this marital immunity
be abolished.

The Report does recommend repeal of the various seduc-
tion offences. While it is not a conclusive argument that
offences are not used, since law enforcement officials may
be failing to utilize them for unacceptable reasons, there
is no evidence to suggest unmet female demand for
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enforcement here, These offences should therefore be
repealed, but only on the assumption that the 'exercise of
authority' form of sexual assault should be broad enough to
protect women and children from abuse by persons in
positicons of power.

5.3

l.

Recommendations

Provisions influenced by the Fraser Report
recommendations, should be introduced creating offences
of production, possession of and trafficking in
pornography, with a definition of pornography based on
the concept of subordination, but at the very least,
covering violent pornography. A number of feminist
lawvers should be consulted about the drafting of such
provisions.

The proposals of the Badgley Report on c¢hild porno-
graphy should be adopted.

Monitoring of the wuse of offences such as public
nudity, indecent acts and causing a disturbance is
necessary to ensure that they are not being used in a
discriminatory way, or simply to harass prostitutes.

The recommendations of the Badgley Committee (children)
with respect to child prostitution should be adopted,
with the exception of the offence of soliciting.

Section 195(1) (j} of the Code should be redrafted to
ensure that it can only be used against pimps and not
the dependents of prostitutes.

If it becomes government policy to conduct a national
campaign against prostitution, with economic and
publicity initiatives, then a useful part of such a
campaign would be to make it a criminal offence to
offer to buy or to buy the sexual services of another.

Research on the effects of the sexual assault law
should test the law against the following objectives:

a) The minimization of victimization of the complain-~-
ant by the legal system itself;

b} The improvement of reporting, prosecution and
conviction rates for sexual assault,

Inter-disciplinary research is necessary on what 1is
perceived as sexual, focusing on the differences, if
any, between male/female experiences and heterosexual/-
homosexual experience. Such rese%ﬁgh could be used in
the program of judicial education.
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The defence of mistaken belief in consent should be
reformulated to require reasonable grounds for the
belief. The accused should, however, be able to argue
that he was incapable of taking reasonable steps to
ensure consent and thus come within whatever defence
exists of mental incapacity.

Ongoing monitoring is necessary on the jurisprudence
relating to the treatment of sexual aggressicn per se,
and the concepts of exercise of authority and implied
consent.

Gender specific offences to protect young girls from
sexual intercourse should be retained.

Sections 146(2) {(b) {female of ©previously chaste
character), 146(3) (female not more to blame) and
150 (3) (incest where female convicted) should be
removed, With respect to s.150, it should be made
clear that the victims of incest cannot be charged.

Section 141 and other special limitation periods should
be repealed.

The Badgley Report (children} recommendation of of-
fences of sexual c¢ontact, limitations and exposure
should be adopted, with certain exceptions, With
respect to all offences of sexual intercourse and
sexual contact, it should be clarified that sexual
experimentation between young persons is not included,
contrary to the Badgley Report. One way of achieving
this would be to make sexual contact illegal between
certain ages only if an aggravating factor, such as
abuse of a position of trust, is present.

The offence of incest should be retained and expanded
to cover all family relationships.

The marital immunity in s.146 should be removed.

The seduction offences should be repealed.



CHAPTER 6

FEMINIST VISIONS IN CRIMINAL LAW

6.1 Intreduction

An attempt has been made in earlier chapters to examine
the criminal law from various perspectives: the perspective
of women victimized by other individuals, looking to the
State for protection, the perspective of women as objects of
control by the State and generally from the perspective of
women as an oppressed group.

It is possible to examine the criminal law from another
perspective: women as lawmakers. Women, of course, as
members of society, have an interest in the values expressed
in the criminal law, whether or not they appear as accused
persons or victims.

This is an attractive perspective, since it envisages
women as the holders of power, using the mechanism of the
criminal law to achieve what women perceive to be good. As
such, it is a utopian perspective and suffers from our lack
of knowledge of whether there is a distinctively female
vigion of what constitutes good and bad. It suffers also
because it is fundamentally impossible to have a utopian
vision of the substance of the criminal law divorced from
its process. Apparentlv no work has yet been dore on the
nature of a feminist c¢riminal Jjustice process, if such a
thing is in fact conceivable.

All that is attempted in this chapter therefore is the
creation of a list of issues which could be the subject of
feminist research. Perhaps it is more in the nature of a
suggestion to male and male~identified law reformers that
their perspective on these issues might well be limited and
that attempts should be made to kuniden consultations to
include various feminist perspectives.

6.2 Preliminary List of Issues

(1) vViolence against children. Should there be any defgnce
under s.43 of the Code to assault against children?

(2) 1Is there too much tolerance in the criminal law for the
use of violence? Suggestions could include the re-
drafting of s.25(4) (protection of peace officer acting
under authority) to discourage the use of force and the
imposition of a duty to retreat in the contexts of
self-defence and defence of property. A great deal of
attention should be paid to the issue of violent
sports. At the moment there does not appear, to be any
limit to the defence of consent to assault. Thus it
is possible for boxing to be legal, even though bodily
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harm, sometimes serious and even fatal, is caused. It
is possible that a feminist criminal law would make the
prohibition of boxing absolute in s.81 and severely
limit the defence of consent to assault.

Are there sufficiently severe limitations on possession
and use of firearms? Or do women need access to
weapons for defence purposes?

Is there sufficient protection for animals in the Code?
For instance, should ownership of ’‘'wild living crea-
tures' be permitted in s.283 (theft)?

Is there sufficient protection for the environment in
the Code? Is there sufficient recognition of the
seriousness of interfering with the interest of all
living creatures in clean water and a clean environment
generally? Is this simply a gquestion of our interest
in the environment, or should non-animal living parts
of the planet be accorded respect in some form?

Should we change our notions of property, e.g. by
changi&g our law of theft to reflect a willingness to
share? Can we learn other values from native Cana-
dians? How much should their perspective be embodied
in reform of the criminal law? Are there yet other
perspectives which should be taken into account?

How should the interest in the introduction of new
technologies be balanced with respect for reproduction,
health and quality of life generally? Is there suffi-
cient protection for workers? Does the criminal law
have any appropriate role to play in encouraging the
provision of a healthy, safe, non-discriminatory work
environment?

What harm does gambling cause? Empirical data are
necessary on who gambles and the effect of gambling on
women and children. Should the State condone this in
any form Ehrough exceptions to the prohibitions against
gambling,

Similarly, with respect to alcohol: the tolerance of
alcohol use in our society may have a direct impact on
security of the person for women and children. There
is a history of women's involvement in this issue,

Since the criminal law relates to the social control of
individuals by the State, it may not be appropriate to
discuss control of State action here. Should there,
however, be a constitutional prohibition on the manu-
facture or purchase of weapons by the State? Again
women have a history of involvement in the peace
movement.



6.3 Conclusions and Recommendations

It is not possible to state conclusions with respect to
these issues, and recommendations are premature given our
present state of knowledge. The main theme, 1if there is
one, is that the criminal law reform process should not be
limited by the range of issues and choices deemed acceptable
from a middle-class professional white male perspective,
This is particularly important since the ultimate decision-
makers, politicians, may be trapped also by the limitations
of their own perspective. Solutions to that problem range
far beyond the issue of criminal law reform. Reformers
should, however, be very aware that at no stage in the
process 1is it necessary for decision-makers to make them-
selves aware of a multiplicity of perspectives, so that it
is wvery important for the consultation process to be as
diverse as possible.



PART TIII

PROCEDURE AND EVIDENCE

CHAPTER 7

DEFINITION AND SIGNIFICANCE OF CRIMINAL PROCEDURE

7.1 Introduction

The criminal law provides a mechanism for dispute reso-
lution not between individuals but between individuals and
society. Two a priori questions are therefore raised: (1)
which actions are considered injurious to society and thus
defined as criminal?; and (2} how are the disputes to be
resolved? The latter question of mechanics is the topic of
this part of the review dealing with procedure and evidence.

One might say that the goal in dispute resolution at
this level is not to determine some metaphysical truth, but
rather to arrive at a socially acceptable version of the
facts. That they are socially acceptable is by virtue of
their having been arrived at by way of procedural and evi-
dentiary rules framing their determination. Both the enun-
ciation and definition of offences by Parliament, and the
procedural and evidentiarv rules dealing with those of-
fences, provide the backdrop against which the drama of the
criminal law is enacted. Substantive offences and defences
are mere political statements in the absence of the proce-
dures which allow their application, i.e. both their enact-
ment as law and their prosecution.

7.2 BAnalysis

As with the preceding part on substantive offences and
defences, only one level of analysis discloses discrimina-
tion on the face of legislation. That is a superficial ap-
proach to a feminist review of the criminal law. If indeed
the 'decontextualization' of criminal procedu{e and rules of
evidence are antithetical to feminist method,” then singling
out bits of procedure which are directed at one sex rather
than the other serves only as a distraction.

It is particularly an unsatisfactory method in the do-
main of criminal procedure and evidence, where so much of
the subject is based on practice and jurisprudence, rather
than positive statutory enactment. Rather, one should at-
tempt to analyze not only the glaring examples of sexism on
the surface of criminal procedure, but more importantly to
develop a feminist analysis of the criminal law in toto.
Thus attitudinal questions which are ordinarily the sociclo-
gists' domain gain significance in this legal study. Cred-
ibility being one of the great underlying themes of criminal
procedure and evidence, the matter of how a woman's



statement 1is perceived when in conflict with a man's, or
when elicited by a man in a position of power, merits
attention. Similarly, the matter of how a woman responds to
various manners of investigation and questioning becomes
important. In sum, the perceptions of, and attitudes of,
women involved in the criminal process must be accounted for
in preparing a feminist analysis of the criminal law.

The Canadian Charter of Rights and Freedoms impacts
upon women most directly by virtue of ss.15 and 28, the
equality provisions. It is important to examine ss.l and 7
in analyzing procedural questions, though not only in terms
of the equality provisions, but also with regard to the man-
ner in which any of the Charter guarantees can be brought to
life. Finally, it would appear that s.7 has an independent
life in guaranteeing security of the person. Specific areas
of procedure will be examined as they impact upon women.

In setting up a framework for examination of criminal
procedure, some attention will be given to the concept of
jurisdiction and to the history of criminal offences speci-
fically affecting women. The notion of jurisdiction (i.e.
the process by which the State assumes power to define and
prosecute criminal offences) combined with the history of
offences which have thus been devoted to women, provides a
vivid backdrop against which to discern a feminist analysis
of procedure and evidence.

7.3 Conclusions

While rules of procedure must be analyzed primarily in
terms of their impact, evidentiary rules disclose several
instances of prima facie discrimination. Whether a move to
a 'gender neutral' position is desirable must be considered
in each instance.

7.4 Recommendations

1. Areas of concern for women in the criminal law are
found in the substantive offences and defences, in the
Charter of Rights, in the rules of evidence, and in the
procedural domain, which governs the existence of the
foregoing areas and their application. There must be
some consensus on what these areas of concern are.

2. As a second level of definition, the concepts guiding
feminist analysis must be agreed upon.

3. Once we know what we are looking at and what the guid-
ing principles are, then a more profound feminist anal-
ysis of the criminal law is possible.
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4, Policies to appoint more women to the bench should be
developed and implemented by way of affirmative action
programs.



CHAPTER 8

JURISDICTION AND WOMEN'S INTEREST IN THE CRIMINAL LAW

8.1 Introduction

The concept of jurisdiction is elusive but fundamental
to criminal prosecution. Jurisdiction is the manner in
which the links of the criminal law process bind individuals
to participate in the process. It may well be, as the Amer-
ican jurist Oliver Wendell Holmes comments,, that 'the foun-
dation of djurisdiction is physical power'. Clearly phys-
ical power was the original basis upon which the early Bri-
tish monarchv was able to enforce its laws in its courts,
Today Jjurisdiction bestows authority upon police to effect
investigation and arrest, upon the Crown to prosecute or
not, upon courts to try matters brought before them and
finally upon the sheriff and other officers to execute sen-
tences. Particularly with the Charter of Rights, however,
jurisdiction also represents the limits of the criminal law
from the individual's perspective.

Tnasmuch as the Common Law, presexved in <Canadian
criminal law by s.7 of the Criminal Code,” statute law and
case law, are almost exclusivelv fashioned by men, in that
most of the makers of such law are men, a reading of Holmes'
definition of Jjurisdiction may be modified to state that
'the foundation of Jjurisdiction is the physical power of
men', Whether benign, favourable or otherwise, the
preservation of all this power in the hands of men mnust
disclose some bias in dealing with the female half of the
population, as surely as a difference between the sexes
exists,

8.2 Analvsis

The application of the concept of Jjurisdiction com-
mences with the competence of Parliapment to enact the crimi-
nal law with due constitutionality. An examination of the
substantive criminal law today discloses relatively few of-
fences which con thir face create cffences affecting women
as opposed to men.

Historically, however, there were many more offences
designed to affect women, and the combination of repealed
and remaining offences provides an intriguing tale.

For instance, s.216 of the Criminal Code sets up the
offence of the infanticide. It contemplates a diminished
responsibility for a mother murdering her newborn infant by
reason of 'mental imbalance ... from the effects of giving
birth to the child or the effect of lactation'. A similar
exculpatory provision is found in s.543, which sets out pro-
cedures to determine whether a person is fit to stand trial.




The effects of childbirth or lactation are seen through
these provisions to render a woman unfit to stand trial,
i.e. incapable of comprehending the criminal process, and
therefore in need of incarceration in a mental health centre
if she is found unfit for this reason, or at best, not fully
culpable for killing her child.

These sections are rarely utilized, although prose-
cution of mothers who have killed their infant offspring is
not unknown. The guestion raised here 1is, assuming some
rational basis for these exceptions, whvy is this one aspect
of peculiarly female behaviour singled out? If indeed hor-
monal imbalances may be attributed to motherhood with this
legal result, why are defences not specifically drafted in
contemplation of. the hormonal changes associated with the
menstrual cycle? Alternatively, if it is the actual stress
inflicted by the care of the newborn child, should not a
father with sole child care responsibilities benefit from
this concept of diminished responsibility?

The picture may become slightly more clear when the
other criminal offences which appear to protect women are
considered:

{1} the sexual assault offences (s.246.1 et seg. of the
Code) ;

(2) the offences regarding procurement and the other
prostitution cfferices (s5s5.193, 195 and 195.1);

{(3) intercourse with female person who is feebleminded,
insane, an idiot or an imbecile {s.140, 1955 Code):

{(4) previcus prosecution barred for rape where victim is
one's wife (prior to 1983 amendments to the Code);

(5} seduction of female person under 16 years of previously
chaste character (s.l51):

{(6) seduction of unmarried female person of previously
chaste character under 21 vears of age, under promise
of marriage (s.152);

(7) illicit intercourse with step-daughter, foster daughter
or female ward, or emplovee of previously chaste char-
acter and under 21 {s.153);

(8) provision of necessaries of life by husband for wife
(now inter-spousal obligationj (s5.234 in 1955 Code, now
5.197);

(9} previous abduction offences (ss.234 and 235 in 1955
Code) :

{10) neglect to obtain assistance in childbirth or procuring
a miscarriage (ss.226 and 251); and

{11) transport to a bawdy-house (s.194).

What do these enactments protect and how? These 'pro-
tections' constitute social control of women's sexuality, in
order to preserve orderly reproduction practices within the
confines of marriage. As has so often been expounded in the
last 15 vyears, women have heen contemplated as chattels



whose sexual and childbearing capacities may be subject to
abuse. The will or consent of the woman appears to have had
trifling significance formerlv. The bonds of holy matrimony
made a woman's consent te sexual intercourse irrelevant
within marriage. With the category of stepdaughters and
servants and female passengers on vessels, the issue of con-
sent was again irrelevant: the illicit character of this
activity made it a crime. The abduction offences formerly
portrayed women as capable of being made off with, as so
many sticks of furniture.

The continuing existence of the prostitution provisions
weaves through the same cloth., Procuring women feor illicit
sexual intercourse, living off the avails of prostitution
and keeping a common bawdy-house are serious offences: they
are all indictable; and with respect to the group of of-
fences subsumed by the heading 'Procuring', they are punish-
able by up to 10 years imprisonment. Contrast thege serious
offerices with the regulation of the prostitutes themselves:
regqulated largely by the minor offence of 'causing a distur-
bance' or scliciting, refined by the courts to affect only
'pressing and persistent' behaviour, prostitutes themselves
fall into the hands of the law only as so many flies making
a nuisance of themselves., It is the wrongful control of
women for sexual purposes and financial gain which 1is the
serious offence.

8.3 Conclusions

The message from the foregoing is that historically, as
women have been described by the criminal law in terms of
substantive offences, women have no independent life or val-
ue; as child-bearers, sex objects, adornments and family
acceutrements, they have wvalue and must be protected. It
follows that rules of evidence have classed women as ingcapa-
hle of giving independent evidence in some instances,’ in-
competept *to testifv against their husbands in other in-
stances and incagpable of conspiracy with their spouses in
some situations,” because of the legal fiction of conjugal
unity.

In 1985, most of the sexual assault offences and leg-
islated rules of procedure have been laundered so as not to
bespeak distinctions between men and women. Infanticide and
the related fitness provisions represents the most glaring
exception to this modernization; the penalties and offences
structure relating to prostitution yi?&ds this interpreta-
tion with somewhat greater subtletw, What remains for
examination is the unenunciated unformalized set of atti-
tudes which work beyond the above-noted egregious betrayals
of attitude. These attitudes permeate almost invisibly into
the treatment of women involved in the criminal justice sys-
tem.



Recommendation

In order to eradicate the impression that the ¢riminal
law takes jurisdiction over women as chattels and sub-
human creatures, the criminal law should be reformed.
The laws relating to prostitution and procuring need
attention, as do the infanticide and 'seduction' type
offences.



CHAPTER 9

INTRERACTION OF CRIMINAL PROCEDURE AND THE CHARTER OF RIGHTS

9,1 Introduction

The, enactment of the Canadian Charter of Rights and
Freedoms™ represents the entrenchment of certain rights and
obligations between the individual and the State. Many of
these had previous expression in the Canadian Bill of
Rights, e.g. the rule against arbitrary detention, Imprison-
ment or exile, and e rule against cruel and unusual treat-
ment or punishment. Others are fundamental to the Common
Law and have found their way into statutory form prior to
gaining constitutional protegtion. The right not to have t
give incriminating evidence™ and the right to due process
are excellent examples in this category.

A number of aspects of the Charter are novel, however,
and bear some examination in the light of feminist analysis
of the criminal law. One aspect is of direct significance
to women, i.e. the combined impact of the equalitv provi-
sions of ss.l5 and 28 of the Charter.

The substantive application and significance of these
sections is discussed at some length in Chapter 3. Some
consideration of these provisions is merited as a matter of
procedure. The equality sections provide particularly in-
teresting conflict when taken in combination with the vari-
ous fundamental freedoms protected by s.2 of the Charter,
and with s.7, (which preserves due process and provides an
entitlement to life, 1liberty and security of the person).
The extent to which these rights and freedoms may be enjoyed
equally by persons of both sexes depends on the manner in
which they are enforced.

9.2 Procedural Enforcement of Charter Rights

Clearly the infringement or denial of these guarantees
can be raised by way of defence in the context of criminal
prosecution. Thev can be raised by way of preliminary ob-
jection to the jurisdictional competence of an enactment
which might tend to take away the equal protection of the
law without recourse to due process, e.g. a prosecution
based on the presumption as to living on the avails of pros-
titution in s.195(2) may suffer upon such a challenge., The
'seduction' offences (ss.151 to 154) clearly disclose un-
equal treatment of the sexes, but whether their challenge
will survive the 'demonstrable justification' test of s.1 of
the Charter, as has happened in the U.S., is open to debate.

In Michael M. v. Superior Court” following sexual in-
tercourse between a 16 yvear old woman and a 17 year old man,
the man was charged with statutorv rape. He claimed that




the statute was invalid as being discriminatory. The U.S.
Supreme Court found that the different treatment of the man
and the woman was justifiable because there is a substantial
difference between their positions. One of the suggestions
was that women have the fear of pregnancy to prevent them
from having 'illicit' intercourse whereas men need outside
control. The judgment implied that the young woman was not
able to make her own decisions about her sexual behaviour
and was in need of protection.

By analogy to the Canadian test set up by s.l of the
Charter, the Court in Michael M. found that the unequal
treatment for men and women in statutory rape legislation
was based on a reasonable limit on an equality guarantee.
Such unequal treatment might be said to favour women, but
the advantage is an illusorv protection since it maintains
the myth that teenage women need protection against sexual
relations while men do not because women are the 'weaker
sex’.

Section 146 of the Codeshas already been found uncon-
stitutionally discriminatory.

In a family where a father has child-rearing respon-
sibility virtually from the child's birth, and he is charged
with causing the death of the newborn, the face of the leg-
islation in s.216 would appear to give enormous benefit to a
woman of which a man is deprived. Based on the notion of
equal benefit of the law to either sex, diminished respon-
sibility regarding infanticide should, however, enure to the
benefit of a man as well as to a woman.

If one reads s.216 in the light of modern science, and
attributes hormonal imbalance due to childbirth or lactation
as giving the appropriate interpretation to the section,
then a woman should be able to invoke egual protection of
the law when charged with an offence allegedly committed
when the hormonal balance was in its regular menstrual im-
balance. The sense of this has been brought to bear upon
the trial of a British woman, whose charge of murder (not of
an infant} was reduced to manslaughtgr through recognition
of the Pre-Menstrual Stress syndromne.

Another experiment in invoking egqual protection of the
law in Canada is the possibility of positive injunctions
against governmental authorityv. The combination of ss.15
and 7 of the Charter may require that women be afforded some
additional outlav of government resources to ensure that no
more women than men become victim of sexual assault. Of
course, this may be an utterly retrograde notion in practice
as it may simply serve to enforce prevailing notions of the
‘frailty' of women, and curb our freedom to circulate and
associate., Tn a Criminal Injuries Compensation proceeding,
where a woman was savagely raped in her bedrcom by an
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intruder who broke into the house at night, the police,
opposing her entitlement to compensation, testified that a
woman living alone in a ground-floor bhedroom was leaving
herself vulnerable. The comment of a Crown prosecutor as to
who hecomes victim of sexual assault may be the motto moti-
vating such a positive injunction, should such be possible
against the police: 'He was fond of saying that <«nearlv
every girl that gets raped doesn't do the things the
ordinary Canadian housewife d%es and the ordinary Canadian
housewife doesn't get raped.»’

Another area where the positive enforcement of the
Charter mav not be so much capable of backfiring is with
respect to the prostitution offences. To a certain extent
the number of 'customers' now being brought to court along
with the prostitutes reflects a more equal enforcement of
these laws. Arguably, however, if a prostitute is charged
with 'indecent act' or 'causing a disturbance by impeding',
the failure to arrest or prosecute the other party to the
transaction may give rise to a bar to prosecution o©f the
prostitute, i.e. the defence could move to have the informa-
tion guashed on the basis of the equality sections of the
Charter since the woman was charged while the man was not.
Less quantifiable is the treatment given the different par-
ties once they are brought before the court. 1Is the fact
that the woman is given less respect and perhaps harsher
treatment than the man susceptible to remedv?

Clearlv the criminal offences relating to pornography
and abortion raise questions of equal protection and benefit
of the law., Their play in the political arena presently
illustrates the conflicting considerations in interpreting
s.15. These too have been discussed in Chapter 3. Two com—
ments are appropriate under the rubric of procedure, how-
ever. One is again the possibility of moving for positive
enforcement by class action on the part of the government to
apply the notion of security of the person, in conscnance
with equal protection of the seges, to the proliferation of
violent pornographic material, The success of such an
action depends as a condition precedent on whether that dam-
age can be quantified objectively. It also depends on the
degree to which s.l1 of the Charter would be seen to curb
freedom of expression in that regard as a reasonable limit
which may be demonstrably justified in a free and democratic
society.

Even assuming hard irrefutable data showing that porno-
graphy deprives women (or men too) of their right to securi-
tv of the person, does the historical role of pornographic
material in a 'free and democratic society' prevent its
availability as free expression under s.2(b) of the Charter?
Procedurally, the first major hurdle would be passed once a
prima facie case is established that a Charter right has
been infringed by pornography. At that point the burden of




preof (to show that the historical existence of such materi-
al and the rights of:ﬁ¢hers to freedom of expression were
not reasonable limits™ ') passes to the party seeking the
limitation.

The final procedural guery in this sketch is whether
such an action could be brought as a class action, for pre-
sumably if the incursion on women's security can be estab-
lished, it can be established with regard to the female pop-
ulation at large. It would not seem logical that one person
might be so damaged by the circulation of pornographic mate~
rial, and not all.

Similar considerations arise in asserting constitution-
ally protected access to aborticen. Feminists are probably
at least 35 divided on this issue as they are regarding por-~
nographv.™ The additional issue here is whf;her men and
unborn children have any status in the debate.™"

Two comments as to procedure may be drawn out of these
areas: first, how can protection be invoked with regard to
the entire female population? Can such a mandate be as-
sumed? Is it necessary in asserting such harm as some say
pornography works? Secondly, once a prima facie case 1is
raised, and the 'reasonable limits' test is presumably ar-
gued in opposition, does the patriarchal nature of 'free and
democratic' society provide an infgperable 'Catch 22' ending
to these challenges for equality?

9.3 Legal Rights in the Charter

The legal guarantees contained in ss.10 and 11 cf the
Charter are, on their face, of equal application to men and
women., The impact of these provisions (which deal with ar-
rest or detention and criminal proceedings}, as the impact
of so much of criminal procedure, may well be different as
between men and women. For example, since women are statis-
tically far 1iess likely to be charged in the category of
serious crimes which entitle the accused to a trial by jury,
equal access by Canadian women to trial by Jjury, under
s.11(f), could be infringed. Two comments make short shrift
cf this claim however: first, the entitlement to trial by
jury is only in cases of offences punishable by five vyears
or more, and no one could claim that within the group of
women charged with that category of offence the entitlement
to trial is net there. Secondly, to cure the alleged in-
fringement would either require more women to be charged
with serious crimes or to treat the minor offences committed
by women that much more seriously than the same acts by men
by sending the women to jury trial. The net result of such
a move would be to create immense inequalitv within the
class of persons charged with similar minor crimes, with
women bearing a greater onus. This is precisely the type of
'equalizing' feminist analysis which makes no sense in



reality. It applies only a veneer of egquality hiding the
appearance cof disparate treatment,.

As trial by jury is implicitly a trial by one's peers,
guestions may arise in terms of the composition of juries.
A few comments are appropriate here. First, in law a jury
of one's peers does not require Jjurors of the same sex.
Secondly, djury selection in Canada provides an extremely
limited opportunity to inguire into the gqualities of the
jury candidates. Thirdlv, a superficial observation of jury
Qanels indic%EFs that women are abundantly available for
jury service.

The provision of s.ll(c) of the Charter, that a person
cannot be compelled to be a witness in proceedings in effect
against oneself, raises some questions in terms of the an-
cient legal fiction of conjugal unity, i.e. if marriage cre-
ates one legal person of the two, does this provision repre-
sent consgtitutional entrenchment of the nonwcompellafglity
of a spouse under s.4{2) of the Canada Evidence Act? In
our view, the policy which maintained this legal fiction for
so long is no longer socially wuseful and indeed is
antithetical to the independent legal status of women. The
reality of independent status must again be given separate
consideration in evaluating the impact of criminal procedure
and evidence rules on women. If women are unwilling to
testify against their spouses, however, this should not be
brushed off as a perpetuation of conjugal unity.

The last of the legal rights of the Charter which bear
some examination in procedural terms are found in ss.9 and
12, the rules against arbitrary detention or imprisonment,
and against cruel and unusual treatment or punishment., Once
again, the little used provision of the Code, s.543(2} (b),
permitting the question of fitness to stand trial to be
raised and a remand for psychiatric observation to be made
if there is suggestion of mental imbalance resulting from
childbirth, in connection with the death of a newly-born
child, may raise s.9 and 12 issues. Surely that detention
is arbitrary if there is no demonstrable basis in fact link-~
ing mental imbalance with childbirth. On the other hand, if
such a degree of imbalance may be connected with childbirth,
it may be that Pre-Menstrual Stress syndrome may be a simi-
lar phenomenon giving rise to special treatment.

In any event, whether the Charter complaint relates to
the practically unknown application of $.543(2)(b), or to
incarceration resulting from some illicit pre-menstrual
shopping spree, the reasoning of the courts to date in anal-
ogous situations would not permit a successful application
of s2.9 and 12 of the Charter. The indefinite incarceration
of the mentally-ill on the warrant of the Lieutenant Gover-
nor has been held to be neither cruel nor unusual nor arbi-
trary but rather as a matter of beneficial treatment for an



unwell person.16 Therefore, different treatment in law
based on the bioclogical unigqueness of women should be
eliminated. To leave such recognition of difference is to
perpetuiye a view of women as fundamentally inadequate and
infirm. Nevertheless, further research is required in the
areas of infanticide and the Pre-Menstrual Stress syndrome
from the perspective of diminished responsibility.

9.4 Recommendations

1. Since s.1 of the Charter allows for reasonable limits
to the rights and freedoms guaranteed by the Charter --
which are 'demonstrably justifiable' in the context of

a free, democratic and patriarchal society -- it is
important that a firm analytical basis be created in
establishing reasonable limits. Feminist interests

have been construed in so many wavs, as the divergent
views of pornography best illustrates. In order not to
duplicate the American experience, where contradictory,
irreconciliable interpretations of ‘'women's interests'
have entered +the Jurisprudence, the development of
principles should become a public exercise.

2. Litigation testing the possibility of positive obliga-
tions on government to ensure security of the person
and equality in various contexts should be undertaken.

3. Public funds should be made available to underwrite
such litigation.

4, The guestion of diminished responsibility, as contem-
plated by the infanticide provision of the Code, and as
relates to the guestion of Pre-Menstrual Stress syn-
drome, should receive special attention, including the
physiological, psychological legal and policy aspects.



CHAPTER 10

DISCRIMINATORY ASPECTS OF CRIMINAL PROCEDURE

10.1 Introduction

The remaining examination of criminal procedure will
focus on five areas:

(1) laving of information and police investigation;
(2) arrest and bail hearing;

{3) powers of the prosecutor;

(4) plea bargaining; and

{5} preliminary hearing.

It is in this wvery large area that we must start and
end with the assertion that more data is required to come to
any firm conclusions, and proposals for reform, if need he.
It is hoped, however, that this analysis based on impres-
sionistic data, analogously related data and theoretical
inference will be sufficient to provide the hypotheses upon
which to structure empirical research.

The tableau of women in criminal law is to be used as
an enmpirical backdrop for this enquiry into procedure.
While most of the offences which portrayed women as chat-
tels, ornaments and vehicles for family lineage and illicit
pleasure, have been repealed and amended, the vestiges of
these 'protections' remain, and provide some of the best
illumination of the attitudes towards women in the criminal
process. It should also be remembered that this view of
women extends not merely to victims and women who are ac-
cused; but to all women, including police officers, witness-
es other than victims, lawyers and judges.

10.2 Tnitiation of the Criminal Process

The initiation of the.criminal process in law is by the
laving of an information. This mav be dJdone by the com-
plainant or other concerned citizen or police officer who
has reasonable and probable grounds to believe that an in-
dictable offence has been committed. In the case of summary
conviction offences, personal knowledge is stipulated as an
alternative to and in addition to reasonable and probable
grounds for belief,

In practice, an individual's complaint will be heard by
a Justice of the Peace (J.P.}, who will have an important
role in determining which offence in law to charge. Whether
it is a summary conviction offence or an indictable one is
significant for many reasons; among them is the role which
the.Crown prosecutor will play. The Ontario Crown Attorneys
Act” requires that a Crown prosecutor have carriage of an
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indictable matter. As well as importing the advantage of
the immense resources of the Crown's office, it also places
the discretion to proceed or withdraw in Crown hands.

While the Justice of the Peace is obliged to take an
information, subject to the wvery minimal requirements of
55,455 and 723 of the Code, the guestion of issuing process,
which requires the accused to come to court, is a matter for
judicial determination by the J.P., It is entirely conceiv-
able that an information may be received bv a J.P., but that
no process will issue. Thus the attendance before a J.P., is
to little or no avail. The degree of formality in police
regsponding to 'domes%ic disputes' has been documented in
Detroit in 1976-1978," and while the victim chose to prose-
cute in 60% of cases reported to the police, a warrant was
requested in only 14% of cases and issued in only 9.4% of
cases. These domestic disputes ranged from minor assaults
to rapes,. '

In the context of this part of the Review it is com-
plaints of assault perpetrated by husband against wife or
children which are of primary concern. The histeorv of po-
lice attendance to intervene in 'domestics' (i.e. wife or
child assault) is well documented;  the experience in com-
plainants' attendance before a J.P. in this jurisdiction is
not as well known. In both situations, however, the fact of
a family or romantic connection between the parties seems to
colour the approach taken by police or J.P, An element of
scepticism hovers, even though most mgrders are within the
context of people who know each other.

The role of police seems to be to bring an immediate
non-judicial resolution to the dispute, often to reinforce
the weaker party to the dispute, or provide a way out, If
no charges are immediately forthcoming through the police
intervention, or indeed if no police are called 1in, that
circumstance may cause a J.P. to consider the complaint less
meritorious. As a result, a lesser charge may be laid, or
no process may issue. Particularly where the parties are
known by the authorities to be given to fighting, the matter
may be seen not so much as a matter of concern to the public
peace and the criminal law, but more as a matter between the
parties and to be resolved in family court (a court with
jurisdiction over family matters).

A pegace bond may also be entered into by one or more
persons. No conviction is registered, nor are the pro-
tections of the criminal law available to the offending par-
ty. It is expeditious, however, and resolves an apparent
gap in the substantive criminal law with respect to
threatening. Section 331 of the Code, the 'threatening'
offence, does not prohibit directly uttering a threat: the
means of telephone or letter or the like must intervene be-
fore the offence is made out., Clearly the incidence of
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truly frightening threats as between husband and wife which
are susceptible neither of prosecution under ss.331 nor 245
{assault) is significant, yet it can only be dealt with by
means of peace bond. Perhaps more a substantive gap than a
procedural one, this is nonetheless an area where the law is
disadvantageous to the interests of women, since a peace
bond may be inadequate to deal with the problem at hand.
The failure of positive law is compensated by the Common La

jurisdiction of the Justice of the Peace to keep the peace.

When police attend and initiate the information, they
follow up with investigation. Witness statements are taken
at a variety of locations. The manner in which the percep-
tions of women witnesses are elicited and preserved is a
matter worthy of study. The social history which views
women as someone's daughter, mother, wife or girlfriend of-
ten seems to weigh in the significance of that person's evi-
dence: it is secondary information, it is coloured by the
person's relationship to the men on the scene, if any, and
the manner in which the police officer seeks the information
often reflects the perception of woman as secondary actor.
This is particularly of concern where the woman's perception
of herself is as a person to be protected, a subservient one
whose interests are protected by giving the right answers
and whose protectors are men, The historical role and per-
ception of women, especially those connected with crime as
victims or accused, is such that one must acknowledge dif-
ferential treatment. Consequently, in the witness box, and
in the judicial process of weighing credibility, one antici-
pates a subtle but persistent bias overlaid on the words of
women .

Subtle though this may be, the area of women's credi-
bility and the manner in which their perceptions are dealt
with is worthy of some study, in order to formulate a basis
for proposing reform if necessary. Likely, the reform
should come at the attitudinal level.

The matter of women's attitudes towards giving testimo-
ny has become the focus of some attention in recent years in
rape prosecutions. Classically, the judicial process has
witnessed the reluctance to testify on the part of women
accusing their husbands of assaulting them. The practice of
prosecutors allowing them to withdraw their complaint seems
to have lessened somewhat in recent years, in favour of the
recognition of a public policy requiring the prosecution.

Where the prosecution does proceed despite the reluc-
tant witness, courts have recourse to indefinite incarcer-
ation gntil the witness recants at the preliminary hearing
stage, and to the Common Law power of contempt of court,
where the refusal to testify is at the trial stage., Several
gquestions arise: 1is the woman not testifying out of fear?
If that is so, surely the wrong person is being punished.



- 88 -

Police efforts should be directed to the source of threat by
incarcerating or segregating the man involved. Is it be-
cause there has been a reconciliation and the witness' per-~
sonal life and perhaps source of income is at risk due to an
incident long since resolved? If that is so, perhaps the
matter should be viewed as private in nature, and not worthy
of criminal prosecution. But if the criminal process is
significant as declaratory of what society will tolerate,
perhaps the reluctant witness should be compelled to testify
{or the charge should be dropped), and her reluctance taken
by the judge as a factor going to the weight of her evi-
dence, or possibly to an inference of consent to the alleged
assault or to sentence of the accused.

Clearly, the reluctance of witnesses in these sit-
uations may he based on factors other than their ability to
tell the truth. A global consideration of the conjugal re-
ality fregquently results in a favourable result for a male
accused: either (1} the wife withdraws charge, or (2} the
complainant in sexual assault is disbelieved before the mat-
ter gets to court for reasons not germane to the complaint
itself or the victim refuses to testify, or (3) the accused
in a sexual assault is acquitted by reason of his mistaken
but honest belief in consent.

10.3 Judicial Interim Release

Returning to the chronoclogical unfolding of a criminal
complaint, it is frequently at the stage where a man accused
by his wife is held for bail that a financially dependent
wife starts to realize that his arrest is a double-edged
sword. She may have stopped a fight by calling in police,
but her ongoing physical well-being is jeopardized by the
incarceration o©f the 'bread-winner'. Indeed, even if the
man is released and continues to contribute to the family
support, the bail order may require him to live elsewhere,
thus imposing additional strain on the family finances and
the family as a social unit, Often judges determining judi-
cial interim release are reluctant to enter into what they
consider the domain of the family court. This may result in
the necessity to seek a companion support order from the
family court, when the criminal court judge has ordered non-
association.

There are a few special considerations affecting the
granting of judicial interim release to women. Certainly
family responsibilities, particularly child care, militate
in favour of release. Raising the spectre of a children's
aid society taking the children if the mother is not re-
leased may not be of help, however. The possibility of in-
tervention by such a body only reinforces the court's bias
against a woman accused as not worthy of child-rearing re-
sponsibilities,
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A rather unique procedure may be observed at bail hear-
ings in some metropolitan areas, especially those near the
U.S. As the court is required to set cash bail for an ac=-
cused residing more than 100 miles away,” prostitutes who
are 'just visiting' may have the opportunity to dispose of
the entire charge simply by posting a cash bail and con-
sidering that the fine for the offence. More to the pocint,
judges ensure the payment of a fine if the defendent does
not attend for trial. ©On the other hand, those who have no
resources, being from out of town, and who wish to plead not
guilty, may find themselves in jail for longer than they
would be if sentenced, all for want of $100 or so. This
problem with the criminal law is not restricted to women
charged with soliciting, but it likely affects a significant
percentage of women charged with criminal offences due to
their economically disadvantaged status.

The final observation about women and bail applies to
other stages of the criminal process.,. It relates to the
perception of dangerousness or Jjust plain badness of a
woman. In considering Jjudicial interim release, a Jjudge
must consider effect on the public interest in releasing an
accused, 1if there is no con |rn about the person's return to
court to face the charges. Impressionistic data suggest
that it takes fewer incidents of less violent or dishonest
conduct to place a woman in the upper echelons of public
enemies, than it does for a man to be seen as very bad.
This perception is borne out to aliertain extent by American
studies of 'female delinquents'. Without predicting how
the data might be applied, some analysis of the perception
of badness or dangerousness in women would be useful in the
contexts of bail, sentencing and dangerous offender applica-
tion. It may permit some application under the Charter of
Rights if disparate treatment is accorded like offences sim-
ply on the basis of the sex of the offender.

190.4 Powers cof the Prosecutor

As has been outlined above, while the Crown is obliged
to take carriage of indictable offences where a private pro-
secution reaches the court, he or she may take on the prose-
cution even if it 1is a summary conviction offence. The
enormous difficulty which may be encountered in the latter
situation is that the Crown may choose to withdraw the in-~
formation from the court, since he or she appears to have
unfettered discretion to do this before arraignment.

The disadvantages of a private prosecution are that
first, it will not be an indictable offence; secondly, it is
often looked upon somewhat askance by the judge; and third-
ly, it will not have +the considerable advantage of the
Crown's resources in investigative and prosecutorial
prowess. Yet often one hopes for special skills in the
prosecution of certain matters. Just as outside counsel are
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appointed for the prosecution of police officers or other
prosecutors, it is proposed that specially qualified pros-
ecutors be employved in certain areas, e.g. wife assaults,
child abuse and pornography.

Another stage at which the Crown's election impacts
upon the criminal process is with regard to hybrid offences.
Simple assault (s.245 of the Code) and simple sexual assault
(s.246.1) offer the option of prosecution by indictment or
by summary conviction procedure. It would be interesting to
study what factors appear to influence Crown elections where
one or both parties are women. On the one hand, an election
to proceed summarily tends to trivialize the matter, and
offers a lesser maximum penalty. ©On the other hand, where
there is the possibility of a reluctant female complainant,
or simply in order to spare her testifying twice, it may be
a favourable option.

10.5 Plea Bargaining

It is a necessity in modern Canadian criminal procedure
that the courthouse corridors are a marketplace for guilty
pleas. With approximately 70% of cases disposed of by way
of gquilty plea, it is certain that the already overburdened
facilities of the criminal justice system would be entirely
crushei3 if any greater percentage of cases were actually
tried. Their responsibility for the administration of
justice gives Crown prosecutors an interest in ensuring the
most expeditious disposition of cases. Xnowing this, and
knowing also that in most cases a conviction for some of-
fences is the likely outcome for most accused persons, de-
fence counsel take advantage of the opportunity to 'make a
deal'. Most freguently, the deal is an exchange of guilty
plea for agreement to range of sentence, or to the Crown
proceeding on a lesser charge, or on fewer counts than act-
ually charged. Sometimes the terms of the bargain are on a
purely 'rough justice' basis, sometimes there is the consid-
eration of 'what the Crown can prove'.

A few comments may be appropriate in bringing a fem-
inist analysis to bear here. In a situation where the woman
is the victim, there appears to be growing sentiment that
the victim should be consulted before a certain abbreviated
version of facts is accepted. This, of course, applies to
more than offences where wecmen are victims., The sentiment
is similar to that expressed by women who want to personally
express their sentiments at a sentencing hearing, While
understandable, caution must be exercised in order that the
criminal process not be used for personal dispute resolu-
tion, or for vengeance. It is the offence against society
which is prosecuted, not the tort between the parties.

The advantage to a complainant of a plea bargain is
considered to be the fact that she is saved the inevitably
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stressful ordeal of testifying. Indeed, sparing the com-
plainant her ordeal is frequently a bargaining point, and a
mitigating factor on sentence, Defence counsel must, how-
ever, beware the prosecutor who is too willing to spare the
witness. This kindness may disguisé the fact that the wit-
ness' testimony cannot support the allegation. The denun-
ciatory effect of such testimony in both wife assaults and
sexual assaults must have some socially salutary effect,
however, which should not be entirely overlooked by the
kindly paternalism of the prosecutor who wishes to assist
the 'poor woman' by not making her testify.

A final comment about plea bargaining bears on attitude
too, this time toward a woman accused. Although it is dif-
ficult to determine who should do so, surely some caution
should be exercised in obtaining agreement to guilty pleas
from women who bend all too easily to pressure, especially
from so powerful a source as a male counsel might be. So
many women accused of criminal offences have so little self-
esteem, and so many of them are charged as parties not prin-
cipals, that even in pleading gquilty they do not consider
the significance of their admissions of fact through a
guilty plea. By simply standing by and ‘'deing nothing' at
the scene of the cffence, then standing by and again acgui-
escing to whatever was proposed in court, some women (and
doubtless, men too) have acquired sizeable criminal records.

10.6 Preliminary Hearing

The comments made earlier with regard to plea bhargain-
ing frequently apply here to mean that no evidence will be
heard on preliminary hearing, and that upon agreement as to
facts, a guilty plea will later be tendered in a superior
court of criminal jurisdiction. For litigicus matters, how-
ever, in the case of sexual assault, wife assault or any
other sensitive credibility assessment, it is at this stage
that considerable inroads may be made on the strength of the
Crown's case. BEven though a committal for trial at the end
of a preliminary hearing requires very little evidence,
counsel will be very busy testing the evidence of the com-
plainant. Some counsel will make it so unpleasant for the
complainant that she simply will not return to testify.
Some complainants can become so confused or internally in-
consistent that their evidence is irreparably damaged once
it comes before a Jjurv. One can only suggest extensive
‘woodshedding' (witness preparation) of witnesses to bolster
them against the rigours of cross-examination.

The other extreme is the witness who refuses to testi-
fy. As mentioned earlier, the Criminal Code provides a spe-
cial mechanism: sending a witness who without reasonable
excuse does not testify on a preliminary hearing to jail for
eight days at a time. In the reported case law relating to
this section, the courts do not appear to have considered
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whether fear of reprisal or concern for an ongoing marriage
might constitute a reasonable excuse.

Indeed, in one unreported case, where a man was charged
with attempting to murder his wife, a provincial judge found
that the public interest was not served by deeming the wit-
ness' concern for her marriage. He denied the witness' ap-
plication under s.472 saying that_|_4it was not a reasonable
excuse, and committed her to jail.

In the case of a much-publicized rape prosecution in
Ottawa, the witness applied to the court to guash the sub-
poena, on the ground that it interfered with her right under
the Charter to security of the person. She was fearful
for her physical safety, and she was suffering enormous
stress and anxiety. The court found that her fear and trau-
ma were not caused by government action; that '"(a)lnxiety and
stress, as real and as unpleasant as they may be, are not
enough ﬁg qualify as infringements of the security of the
person' and that even if there had been some interference
with the security of her person caused by government action,
it was infringed 'in accordance with the principles of fun-
damental justice'.

What is perhaps most significant in our context is the
manner in which Mr. Justice Linden deals with whether, in an
extreme exercise ex hypothesi, such an alleged violation
would have been a reasonable limit under } of the Charter
upon the right to security of the person. Thus, in bal-
ancing the convenience to the witness in not testifying,
against the interests of society in prosecuting her assail-~
ant, the latter interest wins out. This is an important
signal as to how s.l1 will be used with respect to women's
issues, i.e, women should not be dealt with as the 'weaker
sex' whose personal protection is the primary concern of the
criminal law, and they should not be given the kind of pref-
erential or deferential treatment which has helped to im-
prison women as second-class citizens.

10,7 Conclusion

There is very little in the positive law of procedure

which on its face discriminates between the sexes. Thus,
much research of practice must be developed in order to com-
ment auvthoritatively on procedure. In any case, an ex-

amination of what appear to be problem areas suggests that
the answers are in policy, not in law reform.

10.8 Recommendations

1. Data are necessary in order to demonstrate the impact
of these areas of procedure on women,

2. Topics of interest should include:



{a) Dbail terms for men accused of wife assault;

(b} numbers of prostitutes posting cash bail and not
returning for trial;

(c} numbers of prosecutions for sexual assault where
the failure of complainant to testify was a factor
in working a guilty plea;

(d) numbers of prosecutions for sexual assault where
the complainant's testimony at preliminary hearing
was a factor in the accused tendering a guilty
plea at trial;

(e} number of prosecutions for sexual assault where
the complainant's reluctance to testify was a fac-
tor in withdrawal of charges or in the matter re-
sulting in acquittal;

(f) reascons for complainant's reluctance to testify in
sexual assault matters; and

(g} survey of private prosecutions taken over by Crown
prosecutor.,

3. Sentencing principles should be developed with respect

to assaults in the framework of any type of perscnal
relationship, especially wife assaults.



CHAPTER 11

EVIDENCE

11,1 Introduction

The law of evidence has never been the subject of com-
prehensive feminist analysis in Canada. 1Its importance to
the handling of cases brought before the courts and its pro-
bable effects on women's rights justify taking a careful
look at the various provisions in this area, eliminating
those that clearly discriminate against women, and identify-
ing those that need to be changed.

The law of evidence is the product of social con-
straints and values, and the principles and rules formulated
are based on a preference for certain values over others,
and a concern for efficiency. Under our adversarial system,
the burden of producing evidence is on both parties, and the
judge arbitrates the proceedings. The basic principle is
that all relevant evidence is admissible according to reason
and experience. Even at this point, the notion of relevance
is open to interpretation and may give rise to controversy.
For example, what is considered relevant to the issue in a
given case may be clearly discriminatory in the eyes of wo-
men.

In addition to the criterion of relevancy, there is the
court's right to exclude a piece of evidence if it feels the
damage caused by such is an applied science subject to the
courts' experience and there is no set of uniform rules of
evidence, the variety of the court decisions in this area is
equalled only by their number, There are many sources for
the law of evidence.

(1) the Canadian Evidence Act,l which deals with the admin-
istration of testimony and documentary evidence., The
Act applied to all matters in which the Parliament of
Canada has jurisdiction;

(2) the Criminal Code,2 which contains provisions pertain-
ing to evidence, e.gq., corroboration ({ss. 123, 195,
246.4, 256, 325 and 586), as well as provisions setting
forth exceptions to the general rule of burden of proof
(e.g., presumptions); and

(3) the common law, which plays a complementary rcole with
respect to the law of evidence {s. 7(2) Cr.C.) and
remains the major source for this law, since it deals
with rules of admissibility and exclusionary rules

(e.g., hearsay}.

After examining the various rules of evidence found in
the sources mentioned above, we have selected only some of
them. We should point out that since our examination was



somewhat fragmented, it cannot be considered a detailed,
exhaustive and in-depth analysis of the law of evidence. We
simply looked at the actual basis or foundation of the rules
of evidence, i.e., the adversarial system, and its effect on
women's rights. It would perhaps have been appropriate to
study the root concept of criminal law in this country - the
presumption of innocence and proof beyond all reasonable
doubt - and decide whether it should be challenged. After
careful consideration, however; we came to the conclusion
that so basic a principle would not benefit from being
changed, for two main reasons: first, neither this not any
other principle (preponderance of evidence, e.g.) will give
female victims greater credibility, and second, the princi-
ple ensures that accused women are presumed to be innocent.

11.2 Recent complaint

11.2.1 Introduction

This exclusionary rule appears in s. 246.5 of the
Criminal Code. Historically, the doctrine of recent com-
plaint was an exception to the rule for prior consistent
statements. The general common law rule is that a witness's
previous statements are inadmissible since they constitute
self-confirmation of one version of the event. They repre-
sent superfluous evidence that adds nothing to the issue at
hand.

In cases involving sexual offences, a previous state-
ment was admitted only to demonstrate the consistency of the
victim's version of the event. This exception was intro-
duced because rape was such an odicus crime that the victim
would be gquick to raise a hue and cry against the aggressoy
in order to denounce the crime at the first opportunity.
Originally, courts admitted onlv evidence that the complaint
was made; later, evidence of the contents of the complaint
was also admitted, The complaint had to be made at the
first reagfnable opportunity, and it had to be made spon-
taneously. Thus, the rule allowed the Crown to combine to
a recent complaint with a prior consistent statement made by
the victim, in order to estabklish the similarity of the vic-
tim's narrative or testimony. However, because the re-
quirements of this exception were based on the assumption
that any assault would lead *o a complaint, 3judges began
commenting on the absence of a complaint and, incidentally,
inviting juries to draw an adve;se or negative inference as
to the victim's credibility. Use of this procedure
continued despite the fact that the victim was not given an
opportunity to account for the delay in making a complaint,
and despite the difficulties experienced by the victim,

Because there was so much opposition to these interpre-
tations, and as part of a trend toward 'consideration for
the victim,' the rule of recent complaint was repealed on
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January, 4, 1983.8 In order to avoid any possible con-

fusion, s. 246.5 was worded so as to make it perfectly
clear that the rules respecting recent complaint were
abrogated.

11.2.2 Analysis

Given that this section came into effect a relatively
short time ago, it is difficult to say is it is meeting the
desired goals, which are to change the way a victim of sexu-
al assault is +typically perceived, and to eliminate the
negative effects of this perception. However, a number of
questions and comments arise from the case law that has so
far been consulted and from analysis of this provision.

To begin, one might ask if s. 246.5 applies only to
cases of sexual assault (that is, those cases covered by the
new amendments), or it it extends to other sexual offences
{for example, incest and illicit sexual intercourse (ss. 150
and 146 Cr.C.). Before the changes, the doctrine of recent
complaint applied nf& only to sex-related offences, but to
all these offences. In light of Bill C~127, is this doc-
trine limited to the three types of assault mentioned; i.e.,
offences where there is an absence of consent? Assuming
that evidence of a recent complaint does not have probative
force with respect to consent, but rather that it has an
effect on the victim's credibility, abrogation of this rule
affecting credibility and not consent should, inlﬁpnsequence
and a contratic, apply to all sexual offences. What is
more, it would be illogical to claim thﬁ& the abrogation
applies only to cases of 'sexual assault,' Moreover, the
argument to the effect that the general rule that alle-
gations of recent fabrication would admit evidence of a re-
cent complaint if the complaint is relevant to the issue at
hand, namely in cases where there is an absence of consent,
would tend to lim;ﬁsthe scope of the abrogation of the rule
to sexual assault.

Here again, interpretation by the courts is important
for determining the scope of this provision., Making the
wording of s. 246.5 clearer would result in uniformity of
application and would avoid differential treatment of vic-
tims of sexual assault.

Apart from the question of the scope of s. 246.5, what
is its significance and what effects does it have? Will
there be a way of proving that the victim made a complaint
at the first reasonable opportunity? Will the defence be
able to raise the absence of such a complaint? What about
the cross-examination of the vict?& concerning the events
that took place after the incident?

Abrogation of the rule should mean that the prosecution
no longer has to prove that the victim made a complaint
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about the offence at the first reasonable opportunity, the
purpose of this being to rebut any adverse presumption.
However, will this presumption be eliminated from the minds
of the jury? Instructions should probably1§e given to coun-
ter the possibility of adverse inference. One author has
quite rightly likened the abrogation of this rule to the
abolution of the rule on corroboration: neither will prevent
a judge from commenting on the evidence and helping the igry
decide how much weight should be given to that evidence.

Section 246.5 of the Criminal Code also means that the
recent complaint is subject to the ordinary rules of evi-
dence on prior consistent statements, which are, in princi-
ple, inadmissible. The recent complaint could, however, be
admissible as part of the resg gestae or to rebut an allega-

tion of recent fabrication.”™’ It may be admitted like any
other previous statement, the intent being to rest a the
victim's credibility. "According to the authorities, abo~-

lition of the rule would not prevent the Crown from asking a
victim is she made a complaint. This question would alsoc be
acceptable during cross-examination, although the details
would not be admissible. Evidence of the contents would be
admissible only if that evidence satisfied the terms of a
rule of evidence such as excited utterances, rebuttal of an
allegationlgof recent fabrication, or prior inconsistent
statement.

The effects of s. 246.5 and the interpretation of it by
the courts are demonstrated in the legaiodecisions rendered
on this issue to date. In R. v. Pagé, the judge admitted
evidence that the victim made a complaint, but did not allow
the contents of the complaint to be divulged. He ruled that
the complaint was an excited utterence and not a narrative.
Further, the judge declared that the effect of s. 246.5 is
to put sexual assault in the same position as other
offences, and pointed out that the timing of the complaint
about such offences is relevant to the issue of credibility.
In addition, the defence would be able to cross-examine the
victim about the absence or delay in making a complaint and
ask the jury to draw an adverse conclusion from this. If
the defence were to allege recent fabrication, it would then
be possible for the Crown to produce evidence of the current
complaint.

The matter under dispute in R. v. C01221 was whether a
complaint made at the first reasonable opportunity was
admissible to support the complainant's credibility. The
judge concluded that s. 246.5 should serve to ease the
burden on the Crown, at the same time allowing it to produce
evidence of a complaint that is part of the res gestae or
closely linked events, and to allow the Crown to produce
countering evidence concerning the victim's version.
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350 other cases have dealt with s. 246.5, In R, v.
Mohr, the judge held that s, 246.5 prevents the Crown from
producing evidence of a recent complaint but does not pre-
vent it from producing evidence of the wvictim's emotional
state., The judge added that such evidence remains circum-
stantial, and the jury mav consider it as corrobotation of
the victim's testimony. If s. 246.5 prevents the Crown from
producing evidence of a recent complaint, it necessarily
bars the defence from Sgoss-examining the victim about the
absence 0of a complaint.

It is c¢lear, then, that the courts have differing
interpretations of the effects of s. 246.5, and no decision
has been handed down by a higher court to indicate what the
consequences of this provision will be. The courts must
clarify these effects in order to avoid the possibility of
the provision causing a loss of ground or running counter to
the objectives of Bill C-~127, which are to put an end to
harassment of victims, and to encourage victims to make com-
plaints.

The problem is not resolved by the reforms proposed in
the Report of the ffderal/?rovincial Task Force on Uniform
Rules of Evidence. The report suggests abolition of the
doctrine of recent complaint with certain exceptions, among
them the possibility of producing evidence of the complaint
when the absence of consent is at issue and of producing
evidence of the contents of the complaint when the defence
attacks the complainant's credibility as a recent fabrica-
tion or prior inconsistent statement. This pr?gision, which
was a reflection of the one in Bill C-53, was widely
criticized for its poor wording and its amb%ﬁ?ity. We were
also unable te find an answer in Bill S-33. There is no
clause on recent complaint, except indirectly: s. 118 deals
with prior consistent statements. If this Bill were
adopted, the courts would interpret s. 246.5 Cr.C. in
conjunction with s. 118 of the new law, and we would be
faced with th$7same problems of interpretation encountered
in R, v. Pagé.

11.2.3 Conclusion

If the new legislation is to be a reflection of a new
reality and is to take women's rights into account without
any appearance of discrimination, it 1s essential that the
effects of each clause be clear and that they give rise to
progress. Clearly, abolition of the doctrine of recent com-
plaint should <correspond +to full recognition of the
credibility of a victim of sexual assault, with no prerequi-
sites or conditions for such credibility. In other words,
if a victim does not make a complaint immediately after the
incident, one should not conclude beyond any doubt that she
is not credible, or infer that the story she is telling must
be examined under a microscope.
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If the interpretation of the courts leads indirectly to
the conclusion that a women who does not make a complaint
casts doubt on her own credibility, then the clause has no
curative effect. If legislation is to recognize the real
situation of women who are victims of sexual assault (their
differences, their reactions, their individuality, and their
reluctance to make a complaint and subsequently to take
legal action), it must not hold against them the fact that
they do not make a complaint at the first reasonable oppor-
tunity.

We should add that the legislation is still new, that
it is an improvement over the old laws, and that more court
decisions will help us better evaluate the handling of this
provision.

11.2.4 Recommendations

We recommend conducting a study of the decisions and an
evaluation of the courts' interpretation. If clarification
of the wording of s. 246.5 is needed to extend the scope of
its application to all sexual offences, the provision will
have to be amended, although we feel that the courts' inter-
pretation of the applicability of this provision will not
require such an amendment. It all remains to be seen.

As regards the impact of the repeal of this rule, the
decisions should be studied, and the interpretation of each
of the following points examined:

{1} admissibility of the absence or existence of a
complaint;

{2) admissibility as part of the res gestae;

(3) admissibility to rebut an allegation of recent
fabrication; and

(4) the existence or lack of specific instructions.

Because the effect or absence of this evidence is dif-
ficult to determine, it would be appropriate to conduct an
experimental study in order to pgasure the impact of these
variables on the final decision. This study could give us
some indication of the effect of such things as the absence
of a complaint by the victim, the persisting negative per-
ception of the complainant in cases of this type, and, by
extension, the need for specific instructions.
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11.3 Competence and compellability of spouses

11.3.1 Introduction

The competence and compellability of a spouse are
outlined in s. 4 of the Canada Evidence Act. Because a hus-
band and wife were originally considered a single entity
under the rules of common law, and in the interest of pre-
serving the marriage, rules were established as a function
of these values. The principles currently in use are as
follows:

(1} The spouse of the accused is not a competent witness or
the prosecution {according to common law);:

{2) He or she is a competent witness for the defence
(. 4(1) Canada Evidence Act); and

{3) He or she is a competent and compellable witness for
the prosecution for the offences listed in ss, 4(2) and
4(3.1) of the Act, and common law offences (s. 4(4) of
the Act) against his or her spouse's person or
property.

Existing jurisprudence indicates there is some
uncertainity with respect to interpretation on a number of
points. First, it is not clear whether competence inplies
compellability in the cases referred to in s. 4(4) of the
Act, Accor@igg to British case law, the35wo concepts are
independent. However, in R. v. Czipps, competence was
said to lead to compellability. It i1s also unclear whether,
for this type of offence, a voir dire should be held to
determine competence or compellability or whether the

charge should be accepted at face value. Under the pre-
sent law, a spouse is a competent witness for the defence
(s. 4{1)), but there is no indication that he or she is

compellable (for example, a women who does not wish to tes-
tify for her husband). To be sure, situations of this type
are rare since, in practice, an accused person would not ask
a reluctant spouse to testify, Further, under the Canada
Evidence Act, there is nothing to suggest that a spouse is
incompetent for the Crown: for this we must refer to common
law.

The competen%% and compellability of a spouse are dealt
with in Bill S§-33 in ss. 91 through 94. After establish-
ing that every person is competent and compellable to tes-
tify in a proceeding (s. 86), the Bill states that a spouse
is a competent and compellable witness for the defence when

there is only one accused (s. 91). When two or more persons
are jointly accused, a spouse is competent but not
compellable (s. 92). Under s. 93, a spouse is competent for

the Crown, but is compellable only in certain cases.
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Briefly, Bill S-33 serves to clarify existing provisions in
the following ways:

(1} it makes a spouse competent and compellable for the
defence:

{2) it stipulates that at spouse is not compellable when
two or more persons are jointly accused;

(3) it changes the existing law by making a spouse
competent for the Crown; and

(4) it specifies additional offences in respect of which
a spouse is compellable: infanticide, murder,
manslaughter, murder of a child, attempted murder,
and neglect to obtain assistance in childbirth.

11.3.2 Analysis

The provisions of the Canada Evidence Act and Bill §-33
serve to enshrine and preserve the common law rule aimed at
protecting the marriage. 1In theory, s. 4 of the Act pro-~
tects both sexe§3equally; in practice, it affects women to a
greater degree. From the viewpoint of absolute equality,
specifying the competence of a spouse in this matter is
unjustified, given the general rule that every witness is
competent. Political, social and legal equality are grounds
for repealing these special provisions regarding spousal
competence as a witness. The current restrictions deprive
the spouse of a basic human right. It seems inconsistent
with modern social conditions to prevent a person from
exercising a right that everyone f&se has, in the name of
protecting that person's marriage. The individual is in a
better position than the State to make a choice.

When a woman decides to testify in a criminal proceed-
ing, her relationship with her husband has clearly altered
to the point that she does not need special status charac-
terized by marital ties. Her status as a witness need not
be made subordinate to her marital status. Further, a rule
of evidence that allows a person to prevent his or her
spouse from testifying is further hindrance to the aims of
justice agg characterizes the traditional relationship in a
marriage. The law seems to favour protection of the mar-
riage at the expense of each spouse's freedom.

Does a person's competence depend on his or her status?
Should we not consider every person a competent and
compellable witness? In light of their current situation,
are women better protected by this rule? There are no
studies that ble us to give a categorical response to
this question. Would modifying the present rules result
in a purely theoretical change? Does the fact that the law
now states that a person is obliged to testify in certain



cases not ease the burden on the spouse? If a woman wishes
to testify against the accused, can a 1legal impediment
designed to preserve the marriage be justified? How must
the law react if a person refuses to testify? There is also
a danger 1is making a spouse competent for the Crown, since
the spouse is then placed in a situation where he or she
must either testify against the accused or be held in con-
tempt of court and where, as a result, the weight of a
spouse’'s testimony or even his or her credibility may be
more subject to attack.

In its Report on Evidence, the Law Reform Commission of
Canada lays down the princip}g that generally all witnesses
may be compelled to testify. Its comments on s. 54 read,
in part, as follows:

The other ground of incompetency, marital relationship,
is abolished by the section since there seems little
reason to prevent a person from testifying for or
against their spouse if thgg s desire and the evidence
ig sufficiently probative.

In s. 57, the Commission requires the judge to weigh
the conflicting interests and decide whether the interest in
preserving the relationship outweighs the need for the tes-
timony, and gives the Jjudge a discretion not to compel a
person to testify. It should be noted that this exception
to the rule applied not only to the spouse of the accused,
but also to all family relationships. On the other hand,
the Report of the Fg@eral/Provincial Task Force on Uniform
Rules of Evidence recommends that one spouse Dbe
compellable at the instance of the accused spouse, that a
spouse of an accused be competent and compellable for the
Crown in proceedings pursuant to certain coffences, and that
the definition of ‘spouse' be limited to a legal marriage.

11.3.3 Conclusion

It is interesting to compare the recommendations of the
Law Reform Commission against those of the Federal Provin-
cial Report on Uniform Rules of Evidence. The Law Reform
Commission would extend the possible protection of this pri-
vilege against giving evidence to all persons related by
family ties to the accused, while the Federal Provincial
Report is so narrow as to restrict the application of the
rule to legally-married spouses. No consideration is given
from an analytic point of view as to the impact of either
proposal in a society where so many families ceonsist of
children of unmarried but stable couples. No consideration
is given to homosexual couples, BAnd no consideration is
given to the common modern phenomenon of re-marriage and the
novel family structures that may entail.
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In the situation of a couple who have been living to-
gether for many years and who have children together, and
who may also have children from other relationships, who
would constitute family? Would uncles and grandparents come
into the ambit of family to be protected by the Law Reform
proposal? Where there 1is no legal marriage, do close
friends of the 'family' fall within the proposed protection?
Clearly the Law Reform Commission's proposal can lead to
absurd applications. On the other hand, the Federal Provin-~
cial proposal would appear to be far too narrow to accommo-
date today's realities. The voir dire procedure proposed by
the Law Reform Commission may be a way around these prob-
lems,

Yet, these differing proposals indicate the erosion of
the rationale for this type of protection. Perhaps the pro-
tection against compellability of spouses has reached the
end of its useful 1life. In any event, an end to spousal
protection is on balance preferable.

11.3.4 Recommendations

An amendment to the Canada Evidence Act is needed con-
cerning the competence and compellability of a spouse. The
competence of a witness as a person should outweigh con-
siderations of status or marital relationship. In short,
respect for the rights of the individual should be the guid-
ing principle in drafting any new legislation, and should
serve as the basic rule. A study of women who have been
called as spouse-witnesses would certainly help us mnodify
this basic rule - if necessary - and to establish para-
meters. More detailed study of this matter is called for.

11.4 Privileged communication

11.4.1 Introduction

Qur comments here will be brief since they are basical-
ly a recapulation of those made in the previous section
dealing with competence and compellability.

As the law now stands, no person is compellable to dis-
close any communication made to him or her by his or her
spouse during their marriage {s. 4(3), Canada Evidence Act).
The purpose of this privilege is to protect the marital
relationship and encourage open communication between
spouses. If there a real need for this privilege?

11.4.2 Analysis

According to certain authors,40 there is still some
doubt as to whether this privilegglever really existed in
common law. According to Wigmore, the privilege existed,
but was rarely used because spouses were incompetent as
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witnesses, and because this situation was most exceptional.
In any event, it is clear that this issue has not been the
subject of much controversy in Canada, From our review of
case law and the textbooks, and despite the absence of
information on the frequency of use of this privilege, the
following points emerged:

(1) The privilege mentioned in s. 4(3) of the Canada
Evidence Act is poorly worded and of limited value.

(2) It does not apph& to documents of a private or confi-
dential nature, nor to children or other family
members.

{3) It may be claimed only by the person who received tEg
confidence, and concerns only the husband and wife;
and

(4} It ceases4Eo exist upon dissolution or annulment of the.
marriage, any may not be invoked by g, Spouse who is
compelled to testify by the prosecution.

If we look closely at the changes proposed in Bill
S—33,4ge see that they give greater weight to this privi-
lege. The Bill clarifies the definition of 'spouse' by
specifying that it means spouse at the time a statement is
made, Thus, the loss of the status at the time of trial
does not prevent the person from invoking this privilege,
The Bill further stipulates that it is the declarant who is
entitled to claim this privilege, and that the4?rivi1ege
ceases to exist upon the death of the declarant. State-
ments made by a person to his % her spouse are presumed to
have been made in confidence, and the privilege may bhe
claimed by EBe declarant or by his or her spouse on his or
her behalf. Bill S-33 also sets out exceptions: cases
where the declarant's spouse 1is compellable; and cases
involving an offence against a third person alleged to have
been committed by the declarant in the cou of committing
an offence against his or her own spouse. The right teo
claim the pgivilege is lost is the declarant consents to the
disclosure, In short, this Bill strengthens the right of
privileged communication by stipulating that it is the
declarant who is entitled to this privilege, and that the
privilege subsists throughout the declarant's lifetime. It
creates a presumption of confidentiality, and extends the
privilege to include all statements.

The Uniform Law Conference of Canada clearly has not
accepted the recommendagion of the Task Force, that this
privilege be abolished. In making this recommendation,
the Task Force referred to the gfoposals put forth by the
Ontario Law Reform Commissiog4 and the Criminal Law
Revision Committee of England, both of which suggested
abolition of the privilege.
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}11.4.3 Conclusion

We have absolutely no information on how this privilege
is used and how many spouses are aware that it exists. Our
conclusion will therefore be limited to theoretical aspects.
Should we continue to protect a person's right to disclose
te his or her spouse such things as the commission of a
crime? Or should such a privilege be abolished? According
to Wigmore:

This marital privilege is the merest anachronism in
legal theory and Sgs an indefensible obstruction to
truth in practice.

Our earlier comments on protecting the marital rela-
tionship apply here as well., If it is a question of Prog
tecting the marriage, this privilege must be maintained.
If, on the other hand, the family unit is to be protected,
the privilege must be extended to all family members. It
was from this standpoiq§7 that the Law Reform Commission
dealt with the subject. In the Commission's Report on
Evidence, s. 40 makes spousal privilege a family privilege,
thereby extending it to all family members, not the spouse
alone. The Commission also suggests giving the judge dis~
cretion to allow or disallow the privilege in the light of
¢circumstances,

If it is a guestion of protecting or recognizing the
individual, the privilege must be abolished. At present,
the privilege affects married women only and is unfair to
women in general because it rests with the declarant. 1In
many instances, the wife is the recipient of the confiden-
tial statement; she is more likely to have to decide whether
or not to invoke this privilege, and therefore more suscep-
tible to pressure. Moreover, in cases of compellability,
the privilege ceases to exist, and the wife may be compelled
to divulge a privileged communication,

Whichever option is taken, it should be made consistent
with the law concerning competence and compellability of
spouses.

11.4.4 Recommendation

Abolish the privilege with respect to marital com-
munications.

11.5 Corroboration

11.5.1 Introduction

Corroboration is a common law rule. The requirements
for corroboration depend on the nature of the offence and
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the type of witness.58 Under our system, a verdict cannot
be based on the testimony of a single witness, especially %;
this witness does not have the required qualifications,

Children are included in this category of 'risk' w%ﬁpesses.

Children's unsworn testimony must be corroborated. If a
child is testifying under oath, the judge mustfﬂfrn the jury
to be cautious in dealing with the testimony. T basis

for this rule is the mental immaturity of the child.

The basis for requiring corroboration of a woman's evi-
dence in sexual matters, however, is disclosed by these com-
ments from the 1940 edition of Wigmore on Evidence:

Modern psychiatrists have amply studied the behaviour
of errant vyoung girls and women coming before the
courts in all sorts of cases. Their psychic complexes
are multifarious, distorted partly by inherent defects,
partly by diseased derangements or abnormal instincts,
partly by bad social environment, partly by temporary
physiological or emotional conditions. One form taken
by these complexes is that of contriving false charges
of sexual offenses by men ... (A) plausible tale by an
attractive, innocent-looking girl may lead to a life-
gentence for the accused, because the rules of Evidence
(and the judge's unacquaintance with modern psychiatry)
permit no adequate probing of the witness' veracity ...
No judge should ever let a sex~offence charge go to the
jury unless the female complainant's social history and
mental makeup have b@fn examined and testified to by a
qualified physician,

The Criminal Code states that no person shall be con-
victed upon the unsworn testimony (of a child) unless the
testimony is corroborated in a mate%%al particular by evi-
dence that implicates the accused. Thus, even if the
trier of fact is satisfied beyond all reasonable doubt, he
or she cannot find the accused guilty on the basis of
unsworn testimony alone. Section 16(2) of the Canada
Evidence Act states that no case shall be decided upon such
evidence alone, and it must be corroborated by some other

material evidence. Corroboration so required by a rule
entails specific evidence implicating the accused in some
manner essential to the charge. It is a gquestion not of

confirming the crediq&}ity of the testimony, but rather of
independent evidence,

We should mention s. 246.4, which stipulates that cor-
roboration is not required for certain offences; i.e.,
incest, gross indecency and sexual assault. Thus, s. 246 .4
conclicts with s. 586, Does the former restrictive clause
abolishing the rule take precedence over the latter, which
is more general and requires corroboration? Does this mean
that the testimony of a child of tender years who is the
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victim of sexual assualt would not have to be corroborated?
Anv recommendation will have to resolve this contradiction.

11.5.2 Analysis

The provisions of the Criminal Code and the Canada
Evidence Act make it clear that c¢hildren's testimony does
not enjoy high standing and is not the subject of special
consideration. Since it is believed that children are going
to lie or exaggerate, or that they remember nothing and
imagine everything, more demands are made of their testi-
mony. It is interesting to note that these same arguments
have been made with respect to sexual assault6gictims. Cor-
roboration has been maintained in Bill S8-33, but the rule
has been relaxed. In fact, s. 125 of the Bill states that
no corroboration is required, that the court shall give
instructions in any cas in which it considers that an

instruction is necessary, and that directives on the need
for camtion shall be given with respect to unsworn testi-
mony. This represents an improvement in that conviction

does not depend solely on corroboration. 1In a more drastic
move, the Committee on Sexual Offences Against Children and
Youth has proposed that s. 586 of the Criminal Code be
repealed, and that s. 6.4 of the Criminal Code be applied
to all sexual offences.

In our view the basis for requiring corroboration of a
woman's evidence in cases of sexual offence cases 1is
entirely repugnant. As the rule requiring corroboration has
already been abrogated with regard to sexual assaults it
should be extended to the sexual offences not affected by
Bill C-127.

11.5.3 Conclusion

Current law pertaining to corroboration of the unsworn

testimony of children is unacceptable. It does not take
into account the reality of the 'child victim' and it fails
to recognize children's rights. Everyone agrees that

changes are needed and that s. 586 of the Criminal Code and
s. 16(2) of the Canada Evidence Act must be repealed. There
is also agreement on the notion that a child's testimony can
be sufficient grounds for conviction. Despite a suggestion
that corroboration be abolished in these cases, most are of
the opinion that the frailty of a child's testimony makes
instructions on the need for caution necessary to avoid any
miscarriage of ijustice.

11.5.4 Recommendations

1. The law should not require corroboration of the unsworn
testimony of a child (or of a child who has not made a
solemn affirmation);
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2. Section 586 of the Criminal Code and s. 16{(2) of the
Canada Evidence Act should be repealed; and

3. Section 246.2 of the Criminal Code should@ be extended
to apply to all sexual cffences.

11.6 Sexual conduct

11.6.1 Introduction

Questions about the sexual conduct of the victim with
persons other than the accused have been the subject of much
commentary and still give rise to discussion.

Until 1976, common law governed the admissibility of
evidence on sexual conduct. The days of fishing expeditions
where everything was permissible, and any question about the .
victim's sexual activity with persons other than the accused
was allowed, gave way in 1976 to a qualified prohibition,
according to which questions could be asked about the vigﬁ
tim's sexual history, but only under certain conditions.
The new s. 142 was designed to limit the accused person from
cross-examining a victim of rape or indecent assault about
her sexual activity with persons other than the accused,
unless the accused gave reasonable notice of his intention.
Before admitting such evidence, the judge was required to
hold an in camera hearing to determine the relevance of the
evidence and whether its exclusion would prevent a just
determination of an issue of fact in the proceedings.
Unfortunately, the court's interpretation of this provision
left wvictims in a worse position than had been the case
under common law. They became compellable witnesses, and
the defence could produce countering evidence of the V%f_
tim's sexual conduct with persons other than the accused.

Because the interpretation by the courts was not in
keeping with the stated objectives of the proposed legisla-
tion, and because of widespread criticism, Parliament
introduced Bill C-127 to restructure sexual offences and
modify the rules of ey}dence. These amendments resulted in
the repeal of s. 142, Section 246,2 states that evidence
of the victim's sexual activity with persons other than the
accused is admissible in only three cases:

(1) to rebut evidence adduced by the prosecution concerning
the complainant's activity or absence thereof (s.
246.6{1) (a});

(2) to establish the identity of the person who has sexual
contact with the complainant on the occasicon set out in
the charge (s. 246.6(1){(b)}; and
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(3} where the evidence concerns sexual activity that toock
place on the same occasion as the sexual activity that
forms the subject-matter of the charge and relates to
the consent the accused alleges he believed was given
by the complainant (s. 246(1} (c)).

The evidence may be admitted only if the judge is
satisfied; after notice has been given to the prosecution
and an in camera hearing in which the victim is not a
compellable witness has bggn held; that it meets the
requirements of the section.

It is difficult to measure the impact of these changes
since they were made such a short time ago. It is clear,
however, that a more detailed study of the frequency with
which the new provisions are used, and, more important, the
interpretation given then by the courts, will prove valuable
for making more informed assessment of these sections, sug-
gesting adequate reforms, and ensuring a more specific
response concerning the effect of these provisions on the
number of complaints and, of course, the way the victim is
treated.

11.6.2 Analysis

A number of analyses and examinat;ﬁps of this topic
enable us to make the following points. These new pro-
visions offer new tests of relevance and procedure, The
reason why the relevance of sexual activity was so openly
criticized in the past is that such evidence was regularly
used to infer that there was consent, or to attack and
undermine the victim's credibility. With the introduction
of these new provisions, sexual history is no longer linked

to credibility. This is why the exception set out in s.
246 (1) {(b) appearsg; to be acceptable: it deals with identity
and not consent. Section 246.6(1) (¢) is more problematic,

since it still carries the traditional wview that because a
woman is sexually active with a third person, she gives the
accused reason to believe she has consented. According to
Watt,7§his section will result in problems of interpreta-
tion. Further, the meaning of the phrase 'onrfhe same
occasion' will give rise to a variety of opinions.

Section 246.6(1} {(a) does not appear to pose any prob-
lems s}gce it concerns rebuttal of evidence adduced by the
Crown. However, if we look carefully at what this section
says, we realize that it does not limit the accused person's
right to c¢ross-examine the complainant about her sexual
activity with persons other than the accused, but only his
right to produce evidence. If the courts continue to
approach this type of offence as they have in the past, one
can expect that these prgﬁisions will not offer as much pro-
tection as was intended. Even if there were a rule stat-
ing that the victim c¢an never be compelled to testify on
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this question, there would still be the posg&bility of
judges interpreting it in favour of the accused. A change
in attitude and perception could give full force to the real
aims of the legislation and offer greater protection for
victims.

The improvements made with respect to the relevance
test are cancelled out by the drop in protection in terms of
the procedure. The notice of evidence to be adduced applies
only to s. 246.6(1} (¢) and refers to the eviden%ﬁ_to be pre-~
sented, not the gquestions that will be asked. The fact
that exclusion of the public is mandatory and gives the
judge no discretion suggests the possibility of
contravention of segﬁ}on 2(b} of the Canadian Charter of
Rights and Freedoms. With this in mind, the courts will
have to weigh the reasonableness of this exclusion in terms
of reducing the woman's embarrassment or trggma against this
fundamental freedom set out in the Charter.

The new legislation contains specific provisions on the
inadmissibility of reputation evidence. Section 246.7
states that such evidence is not admissible for the purpose
of chall ing or supporting the credibility of the com-
plainant. Would reputation evidence be admissible on the
question of consent? Under those circumstances, it would be
subject to s. 246.6 and would he admissible only under s.
246.,6(1) (a). Some authors hold the view that thi%ssection
is redundant in light of the existence of s. 246.6.

Case law on ss,. 6.6 and 246.7 is rather sparse. In
R. v. Bird & Peeples, ss, 7 and 11{d) of the Charter were
said to have been violated. The judge quashed the argument
that the restrictions imposed by ss. 246.6 and 246.7 prevent
the accused from presenting a full and complete case in his
defence, on the grounds that the restrictions are of a pro-
cedural nature and are reasonable., As regards s. 1 of the
Charter, the judge concluded that the interests of society
demand that the crime be reported and that privacy be pro-
tected. It is interesting to note that the judge added that
the wvictim has a right not to suffer the negative conse-
quences resulting from disclosure of her sexual activity,
and that this sexual conduct is of marginal relevance.
Since this did not constitute restrictjon of a substantive
right, the Charter was not contravened.

It remains to be seen whether the courts will accept
this interpretation or claim that eliminating all judicial
discretion 1is wunconstitutional since there cannot be an
exclusionary rule denying judicial discretion and affecti
the accused person's right to a full and complete defence.
In the United States, the constitutionality of these
exclusionary rules has been upheld. In 1979, 45 American
states adopted 'rape shield' laws designed to limit evidence
of the victim's sexual history. The more permissive laws
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were criticized on the grounds that they excluded judicial
discretion; the more restrictive statutes were alsc
denounced: 'To sacrifice legitimate right Oof the accused
person on the altar of women's liberation.’

Since women are seven tim%ﬁ_more likely than men to he
the victim of sexual assault, this section is of great
concern to them. Why would sexual activity with a person
other than the accused be relevant to the issue in the three
situations allowed under the Code? Clearly, the notion of
relevance does not have the same significance for women, and
the main reason why there should be no questions abocut sexu-
al activity is still that such activity is not relevant to
the issue at hand. It appears that the intent of this pro-
vision was to achieve a just balance between the interests
of the accused (his right te a full and complete defence)
and protection of the victim from harassment. If the vic-
tim's sexual history had any probative value, dquestions
about it would be justified, and the issue of harassment
would not even arise. If the victim's credibility or the
truth of her version depends on her chasteness, then con-
sideration of her sexual activity is relevant., The diver-
gence between women's perception of relevance and the
court's perception of the same notion makes all the dif-
ference.

11.6.3 Conclusion

Without doubt, ss. 246.6 and 246.7 are a definite and
long-awaited improvement of general cross-examination. Now,
questions about sexual conduct are prohibited, except in
three specific situations. However, the courts'’ interpreta-
tion of these provisions will tell us if they are an
improvement over the former s. 142 and the Forsythe deci-
sion.

At first glance, s. 246.6 severely limits the number of
situations likely to give rise to evidence of sexual con-
duct, and case law so far appears to respect the principle
of non-harassment of victims and consideration for privacy.
The fact remains, however, that these provisions are still
new, and their development must be moniteored. For this rea-
son, our conclusions on their use and application are lim-

ited. We should point out that these provisions have not
solved the basic problem, which is the relevance of sexual
conduct., The logic used in admitting evidence of sexual

activity was that it was a measure of credibility. The link
between truth and sexual conduct explained the belief than
an immoral or adulterous person would have absolutely no

qualms about lying. As far as consent 1is concerned,
determining relevance meant associating the past and the
present. This type of - obviously faulty - reasoning is a

clear sign of a poor understanding of human behaviour, but
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it explains how evidence of sexual conduct came to be admis-
sible.

11.6.4 Recommendations

To begin, it would be interesting to carry out a study
on the freguency of use of these provisions and t?gir impact
on verdicts (similar, for example, to the Nelson” ™ study on
jury decisions). Nelson concluded from his experimental
study that this element dcoes not influence a jury's deci-
sion. Second, a study on the application of these pro-
vigions and their interpretation by the courts would be very
useful for formulating amendments. Third, it would be
appropriate to evaluate the degree to which such legislation
restricts the rights enshrined in the Charter. Finally, the
notion of relevance should be examined with a wview to
proposing an absolute exclusionary rule on evidence of the
complainant's sexual history.



PART IV

SENTENCING

12.0 General Introduction

As an introduction to this part of our review, we would
like to make two points.

12,0.1 Female Crime - Extent, Trends and Society's Response

There is no doubt that female crime constitutes a very
small percentage of the entire phenomenon of deviance, and
that crimes committed by women are less dangerous than those
committed by men. Penologists, sociologists, statisticians
and the general public agree on these two points.

However, the agreement ends there. There is no consen-
sug regarding trends in female crime and whether the problem
is becoming worse. There is also open debate over societv's
response to female crime.

12.0.2 Lack of Statistics on Convictions in Canada Since
1973

The second point is a rather sad observation. Since
1973, no national records have been kept of criminal con-
victions and sentences in Canada. In 1973, Statistics
Canada published the last edition of catalogue 85-201, which
provided statistics, albeit incomplete ones, on c¢riminal
convictions and wvarious characteristics of those convicted,
such as age, sex, offence, province and sentence. In order
to overcome this major deficiency, we will use the reports
of the Ministry of the Solicitor General {(particularly those
of its Strategic Planning Committee™ for prison sentences
and parole), analyses of sentencing trends from 1960 to
1972, and reports obtained from the Canadian Centre for
Justice Statistics.



CHAPTER 12

MINIMUM AND NON-CUSTODIAI SENTENCES

12.1 Minimum Sentences

12.1.1 Introduction

A minimum sentence does not mean a short sentence. It
is a fixed sentence, the minigal length of which is deter-
mined under the Criminal Code” and is beyond the jurisdic-
tion of the courts. In two of the three offences for which
minimum sentences are handed down under Canadian criminal
statutes, the sanctions are extremely severe.

Under the Criminal Code and the Narcotic Control Qct,4

three crimes carry minim or fixed sentences: murder,  the
importation of narcotics™ and operagion of a motor vehicle
while impaired by alcochel or drugs., The minimum sentence
concept is applied much differently for impaired driving
than for the first two offences.

Minimum sentences for murder and importation of narco-
tics are very long, mandatory prison terms: twenty-five and
ten years without parole for murder, and seven years without
parole for importing narcotics. We will examine the speci-
fic effects of long prison sentences on women and the pre-
vailing conditions in penitentiaries and prisons for women.
We will also touch on medium~length prison sentences.

Driving a motor vehicle while impaired carries minimum
sentences ranging from a minimum fine of $50 to imprisonment
for six months for a first offence, impriscnment for between
fourteen days and one year for a second offence, and impri-
sonment for between three months and two years for a third
offence.

We will examine the effects of short prison terms for
impaired driving in the section on prison sentences and
those of fines in the section on non-custodial sentences.
We would also like to critically examine the concept of min-
imum sentences in general and in terms of the offences in
question.

12,1.2 Effects of Prison Sentences or Custodial Sentences on
Women

12.1.2.1 Long Prison Sentences (7, 10 and 25 years)

Murder and the importation of narcotics carry minimum
sentences of very long prison terms, which have significant
repercussions on the female inmate population. Since few
women receive prison sentences of more than two years, fe-
male inmates serving time for homicide and offences related
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to the importation of drugs are overrepresented in compari-
son with the male inmate population serving long sentences:
25% of all federal female inmates are serving sentences of
seven vears for importing narcotics, ten years for secon
degree murder or twenty-five years for first degree murder.

Given these long mandatory prison sentences, a critical
examination of prisons for women is warranted.

Two main threads run throughout the extensive litera-
ture on this subject. First, prisons for women are discri-
minatory because they do not offer the services and programs
available to inmates in institutions for men. Second, since
most female inmates are mothers, the obligatory separation
from their children constitutes an additional cruel punish-
ment,

Crisman,9 Pottef10 and the US Comptroller Generalll
criticize the disparities between prisons for men and those
for women, particularly the lack of adequate services and
educational and apprenticeship programs, Potter reports
that female inmates are treated like inferiors and children
in prison; they are offered traditionally female occupa-
tions, which lead to low-status, low-paving jobs. Sacks
contends that penal institutions are a good example of sys-
temic sexual discrimination. According to him, the lack of
educational programs is all the more deplorable, since many
inmates enter prison today with a formal education and work
skills that could be perfected during imprisonment if suffi-
cient resources were lazvailable, particularly in cases of
long prison sentences.

Sobel criticizes the lack of physical and mental health
services in prisons for women. She feels that inmates have
a great need for these services because they suffer consid-
erable stress as a result of the separation froml§heir fami-

ly, their spouse and especially their children. Anderson
also deals with the emotional problems oi4incarcerated women
who are separated from their children. Fabian explains

that women are treated in a paternalistic manner in prison
because of sexist views of the female role., Women are con-
sidered to need ‘'reform’ raiger than training and supervi-
sion, as in the case of men.

A number of the authors cited propose corrective mea-
sures, including the shariﬁ%;of existi;g facilitiefgand pro-

grams in prisons for men. Fabian and Sacks suggest
the eigablishment of co-educational prison systems,
Smykla, however, is very critical of such systems, con-

tending that although studies have revealed that co-educa-
tional prisons prepare inmates for release much more effec-
tively and reduce transition problems, it is not certain
whether they actually discourage recidivism. Scbel empha-
sizes the importance of support services for the transition
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from prison to society, and shows that this transition is
greatly facilitated when women have frequent:ﬁpntact with
their children and spouses during imprisonment.

In Canada, many critical studies have been conducted on
the prison system for women, including thosg, of the Royal
Commission on the Statuszgf Women in Canada, the Canadian
Committee on Corrections23 and the Canadian Association for
the Prevention of Crime, all of which underline the lack
of adegquate services and training programs in prisons for
women. These reports also criticize the centralized nature
of the criminal justice system for women and the additional
suffering of female inmates who are deprived of contact with
their family for long periods. This centralization has been
partially corrected by the development of a policy of trans-
ferring female offenders serving federal sentences to pro-
vincial institutions. In addition, a day-care centre has
been created on the premises of the Prison for Women in
Kingston, and certain programs of the Kingston Penitentiary
for men are starting to be offered to women.

Nevertheless, neither the inmates at the Prison for
Women in Kingston nor the female inmates transferred to pro-
vincial institutions receive the equitable training, health
and educational programs that are so badly needed. Several
years ago, the Canadian Human Rights Commission, investigat-
ing a complaint filed by Women for Justice, found the Cor-
rectional Service of Canada guilty of discrim}gation against
inmates at the Prison for Women in Kingston. Francophone
female inmates and inmates from eastern Canada serving sen-
tences at the Tanguay Prison in Montreal reportedly have
many complaints regarding their activity program and the
lack of facilities for family visits.

12.1.2.2 Medium-length Prison Sentences

Although prison terms of two to seven years are not
fixed sentences, we mention them in passing because the cri-
ticisms levelled against penitentiaries in which women serve
long sentences are also relevant in the case of medium-
length sentences. Observations on apprenticeship programs
are directly applicable to medium-length prison sentences
since the preparation for the return to society should be
quick, effective and realistic.

12.1.2.3 Short Prison Sentences

Care must bhe taken in applying the same criticisms to
prisons at which women serve short prison terms. The ef-
fects of the lack of apprenticeship and work programs on the
future of female inmates imprisoned for less than one month
are not very serious, if they exist at all. The same cannot
be said, however, for the lack of educational programs,
which would clearly be useful during a period of forced
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confinement and relative inactivity, followed by an immedi-
ate return to active life. In addition, the lack of ade-
quate health services can have serious implications for
pregnant women, even those serving short prison sentences.

The lack of organization for granting spousal or family
visits has dramatic repercussions in that the family finds
this shortcoming an easy excuse for breaking contact with

the inmate. No woman serving a fixed prison sentence of
seven, 10 or 25 years will ever be reunited with her husband
or children. However, women serving minimum prison sen-

tences of three months, for example, are able to maintain
family ties, if care, adequate social services and well-
organized discharges are provided.

Short sentences are served in provincial institutions,
which often offer female offenders the unguestionable advan-
tage of being located near home. However, provincial pri-
sons offer even fewer services and programs than federal
penitentiaries. The Tanguay Prison, where the majority of
federal francophone female inmates serve their sentences,
lacks the services that make imprisonment humanly tolerable
and that prepare inmates for their return to society. The
proportion of women in provincial institutions is not insig-
nificant: there are 500 or €600 female inm%%es, accounting
for 4% to 6% of the total prison population. 2% large num-
ber of these women are serving fixed sentences.

12.1.3 Conclusions

12.1.3.1 Critical Bxamination of the Concept of Minimum
Sentences

Weé believe that it is completely justifiable to limit
judicial discretion. The majority of today's criminal codes
limit the courts' discretion by specifyving maximum sen-
tences, and minimum sentences are reserved for a few very
serious crimes, for which the public strongly advocates su-
pervision and punishment of the offender. It is clear that
the general public, through the legislators, does not feel
that an offender should go unpunished when the code stipu-
lates a minimum sentence,

However, there is certainly no comparison between sev-
en, 10 or 25 years of imprisonment and a minimum fine of
$50, or even sentences of 14 days to three months of impri-
sonment. We shall discuss these two types of sentences sep-
arately.

A long fixed prison sentence has many adverse effects
on the inmate's motivation to modify his or her behaviour
and return to society. These sentences have such negative
repercussions on the inmate population (which increases an-
nually by the addition of new inmates whose date of release
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ted) that they should only be used when there is no alterna-
tive. Moreover, the type of criminal who receives these
sentences should be homogeneous and equally dangerous. This
is certainly not the case for murderers, especially female
murderers: 73% of female murderers (compared with 35% of
male murderers) commit their offence within domestic rela-

tionships, whi are emotionally charged and very special
relationships. Recidivism is extremely rare in these
cases.

So few criminals are sentenced for importing narcotics,
and consequently the sentence is so arbitrary, that it ap-
pears unfair that those who are convicted automatically re-
ceive seven-year prison terms. In 1983, the Solicitor Gen-
eral himself stated that 90% of illicit trade eludes all
police contrel.

Minimum sentences imposed for impaired driving are a
completely different case. First of all, minimum sentences
handed down for this offence are extremely light and depend
on whether the violation was a first, second or third of-
fence. Moreover, maximum sentences are useful because the
minimum sentences are not too severe, Given this leeway, it
is possible to take into account the seriousness of the of-
fence and the situation of the offender.

Very severe minimum sentences are not consistent with
this school of thought. For all practical purposes, they
make maximum sentences useless or ridiculous. What maximum
can be stipulated when the minimum sentence is 25 years of
imprisonment?

12.1.3.2 Long Sentences and Federal Penal Institutions for
Women

Unlike penitentiaries for men, institutions in which
women serve long prison terms offer a sparse selection of
programs and services to meet the inmates' health require-
ments, educational needs (which increase as the length of
their prison term increases since they will one day return
to a society in which the level of education is increasing)
and need to earn wages. Consequently, they receive discrim-
inatory treatment. Imprisonment is also more cruel for wom-
en than men because it ruptures family ties. The importance
of family relationships for women is considerably different
than for men because many more female inmates than male in-
mates have spouses and children.

Although some progress has been made at the Prison for
Women in Kingston with respect to programs and facilities
for family visits, the situation is far from ideal and is
not even comparable to that in prisons for men. At the
Tanguay Prison in Montreal, programs, health services and
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possibilities for family wvisits are lacking. Morecver,
there are no day-care facilities near the Tanguay Prison.

12.1.3.3 Short Sentences and Provincial Penal Institutions
for Women

A number of the shortcomings already discussed with
respect to imprisonment also apply to minimum sentences of
short prison terms. 1Inmates serving very short sentences
are clearly not affected by the lack of apprenticeship pro-
grams and work areas, but there are other serious sho§§com—
ings that sometimes make the sentences discriminatory.

12.1.4 Recommendations

If mandatory long prison terms are necessary, dis-
crimination in prisons and penitentiaries for women must be
eliminated by providing up-to-date educational and vocation-
al training programs, day-care centres and facilities for
family and spousal visits at these institutions. Sharing
the resources available to prisons for men for programs and
services would be one interesting approach. Finally, the
development of services to facilitate the transition to so-
ciety is essential for women who have been completely cut
off from their social and professional lives for long peri-
ods and who, on leaving prison, will find themselves without
their spouse or partner.

Men and women who commit murder in a 'business' context
should be separated from those who murder within family or
romantic relationships. The latter group should, after a
short prison term, be promptly sent to community residential
centres, and from there directed, under supervision, to
training or work places, and assisted in re-establishing
their family relationships or forming new ones. Fixed pri-
son terms are certainly not Jjustifiable for all cases of
homicide. Community service orders are particularly appro-
priate sentences for battered women who murder their hus-
bands in legitimate self-defence, and are conducive to re-
adaptation if they are accompanied by psychoclogical and so-
cial support and sometimes by stays in reception centres for
female victims.

The research on homicide dispositions conducted by the
Law Reform Commission of Canada provides for three cate-
gories of homicide. Only the first categorv - intentional
homicide in the first degree -~ would henceforth carry a min-
imum and maximum sentence. It proposes that the other two
categories - intentional homicide in the second degree and
reckless homicide -~ should not carry fixed, or minimum,
sentences over which the courts do not have juriadiction.
Only maximum sentences would be prescribed by law.”
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12,2 Non-custodial Sentences

12.2.1 Introducticn

Non-custodial sentences are sanctions that do not de-
prive offenders of their freedom of movement, and include
fines, conditional discharge, community service orders, res-
titution and compensation orders, and probation. We will
analyze the repercussions and the specific conditions cf the
application of these sentences in the case of women,

12.2.2 Effects of Non-custodial Sentences on Women

What non-custodial sentences have in common is that
they do not remove the offender from his or her family or
soclal environment. Given the importance that women gen-—
erally attach to their personal relationships, these sen-
tences have a considerable advantage over imprisonment.
Nevertheless, they are not all equally suitable to the so-
cial and economic situations of convicted women.

We will divide these sentences into two categories:
those that have financial implications and those that 4o
not. Courts often impose both a fine and a sentence from
the other category, such as probation.

There is nothing in scientific reports and professional
literature on the repercussions of fines on convicted women.
However, this is the sentence women receive most frequentlv.
Bertrand shows that the proportion of women gﬁpered to pay
fines virtually doubled between 1960 and 1972,

As a number of authors have stated, women in conflict
with the criminal justice system are generally young mothers
who are often faced with economic problems; they receive no
support from the children's father, who has left them. Box
and Hale point out that unemployment is high among women
these days and that many are victims of a sort of economic
marginalization because they are single parents and because
of the economic crisis. These two authors are ameng the
very few researchers who have dealt with women's economic
problems and who have given some thought to their new crimi-
nal opportunities. Dismissing the theory that female crime
is not increasing, they demonstrate that very recent factors
could yery well drive many women to commit crimes such as
theft,

12.2.3 Conclusions

We are pleased to ohserve that there was a trend in the
courts to impose more non-custodial sentences on women be-
tween 1960 and 1973. Only partial data are available after
1973. Because studies on the effects of probation and the
recently created community service orders are lacking, we
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have limited knowledge of the impact of these sentences.
However, we are hopeful that the courts will establish rules
for calculating fines and develop means for evaluating the
income of women ordered to pay fines.

In view of two additional realities regarding women:
their dual employment role inside and outside the home as
well as their responsibility for caring for children. We
are critical of sentences that frequently require offenders
to travel considerable distances, with no provision for
child care services either where they must report for
probation or parole, or in the home. We are in no way
suggesting that women should be deprived of the support of
probation or parole, two very useful measures if properly
applied. However, equity and equality demand that the
specific situations of women, their role, and the
constraints this role can place on their mobility and their
ability to pay fines must be taken into account in handing
down these sentences. The only study on women and parole
that we were able to find states that the risk of recidivism
increasgi significantly among women who are refused
parole,

12.2.4 Recommendations

O0f the non-custodial sentences handed down to women, we
believe that community service orders and vocational train-
ing programs are the fairest and most beneficial to both
women and the community. These sanctions give these women,
who often live in a limited domestic environment, exposure
to breader realities, even in their immediate surroundings,
and allow them to take apprenticeship programs leading to
favourable employment prospects. Here again, child care
services must be available. Because the imposition of these
sentences on women is recent, we were unable to find any
studies on their effectiveness.

The national statistics system on convictions and sen-
tences should also be re-established and complemented by
studies on the relative effectiveness of the sentences im-
posed. Data should be provided by sex for all stages of the
sentencing process.



CHAPTER 13

EFFECTS OF DEFINING A5 CRIMINAL OFFENCES
WHICH CAUSE LITTLE HARM TC THE PUBLIC

13.1 Introduction

As stated in the introduction to this study,l the vast

majority of offences for which women are charged cause 1lit-
tle harm to others and to the community. These include non-
violent petty theft, violat}ons of provincial liquor acts
and the Narcotic Control Act”™ (which prohibits the mere pos-
session of marijuana) and other offences such as disturbing
the peace and breaking bail (see Table 1 in the Appendix).

Nevertheless, women are convicted of and sentenced for
these offences, since only a small number of them receive an
absolute discharge. What are the effects of these brushes
with the law, which very often result, in the case of women,
from offences that should be decriminalized? Are these ef-
fects common to all offenders, or are they peculiar to women
because o©of the nature of the sentences handed down or of
their particular social situation? We will attempt to an-
swer these questions in this chapter.

13.2 Economic, Social and Psychological Repercussions

Defining minor offences as criminal acts entails costs
for the State, the community, the immediate family and the
offenders themselves. These costs are primarilvy economic,
social, psychological, emotional and moral in nature.

13.2.1 Analysis

The issue of the cost of crime to the State, and conse-
quently, to the communities which financially support the
services of the criminal 4dustice system, is raised more and
more often. However, the majority of authors do not direct-
ly address the effects of qualifving minor offences as cri-
minal. Nevertheless, most female offenders commit minor
offences and their social costs should be measured.

Although minor offences can carry prison terms, this
sanction is not common. Nevertheless, a significant propor-
tion of men and women convicted of minor offences do receive
prison terms. In 1983, 9% of those charged w%th simple pos-
session of narcotics were given prison terms.

Since imprisonment is not the most common sentence for
minor offences, we will not discuss its costs to the commu-—
nity or the o¢ffender in this chapter. In Chapter 12, we
pointed out the principal criticisms of prison sentences,
particularly for women. Detailed consideration should also
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be given to the cost of imprisonment to both the community
and the offender.

In attempting to imagine the economic, social and psy-
chological impact of criminalizing deviant acts, we must be
equally interested in the effects on the offender him- or
herself, on the State and on the community.

A number of authors have studied the economic reper-
cussions of criminal convictions on the offenders. It is
often difficult for them to draw a clear distinction between
economic, social and psychological impacts. In their study
on the social costs of crime, Landreville et., al. discuss in
great detail the financial losses incurred by the accused
during his trial {loss of days of work, loss of employment,
negative effects on career and income), but they also deal
with the impact of the charge, conviction and financial
losses on family relationships. They even jouch on health
problems caused by conflicts with the law. For many ex-
inmates, imprisonment has resulted in physical and mental
problems, such as diseases of the digestive system, depen-
dency on sleeping pills and tranguilizers, paranoia, de-
pression, etc.

The effects of criminal convictions on employment, bor-
rowing capacity, insurance etc. are examined by several au-
thors. Bergeron discusgses the lack of skills resulting from

criminal convictions; Boshier and _Johnson study the
reduction of employment opportunities; Grenier deals with
the general situation of ex~inmates in the work forceg; TIeon
examines the consequences of being found guilty: Lvkk

looks at the attitudes of finance and insurance companies;
and Melichercik and Poritnoy discuss the gﬁperal employment
problems of anyone with a criminal record.

At a more theoretical level, there is extensive crim-
inological literature that deals specifically with the stig-
ma attached to criminal charges and convictions. For some
authors, Lemert in particular, secondary deviance and some-
times a life of crime are the most apparent resu&is of re-
peated confinement within penal institutions. Matza
shares this opinion and even believesl}hat pelice guestion-
ing is not without its consequences, ;5 an opinion strongly
supported by Schwartz and Skolnick. However, none of
these authors deals specifically with female offenders.

13.2.2 Conclusions

The effects of criminalizing minor offences can be an-
alyzed from the viewpoint of either the dispenser of justice
or the accused.

In the former case, studies have bheen conducted on the
costs of administering the criminal justice system, policing
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services and para-penal resources, but few studies have been
done on the specific costs of minor offences.

In respect to the accused, studies have shown the
effect of criminal convictions on income, employment,
borrowing capacity, insurability, family relationships and
SO on. However, none of the studies conducted from the
point of view of the accused specifically examines the
effects on women of treating minor offences as criminal
acts. On the contrary, ?Bf most interesting studies, those
of Landreville et al, systematically ignore female
offenders as if they simply did not exist. Moreover, they
are sexist in their references to young women. We will deal
with these biases in Chapter 15.

13.2.3 Recommendations

The Law Reform Commission of Canada has recommended
that the sections of the Criminal Code concerning property
rights be reviewed and that the obsolete, minor offences
that clutter <Canadian legislation be removed. The
Commission's main argument in support of its recommendations
is that the values of the Canadian public have changed and
that crimiral law will gain respect if it focusses on
important matters. The Commission also raises the issue of
the costs incurred by the profgferation of legislation and
the obstruction of the courts.

Steps must be taken to ensure that the debate on these
important issues takes place and that all the necessary
information is brought forth so that the Canadian public or
its representatives may make an informed Jjudgment of the
effects of criminalizing minor offences. How much does it
cost the State to prosecute and convict persons for offences
such as shoplifting, and to administer the sentences that
are bhelieved necessary? Given the ineffectiveness and cost
of these sanctions, alternative social responses are
absolutely necessary.

We also recommend that in studies on the costs of crime
to both society and the accused, the effects of petty
offences be examined separately. Moreover, once the effects
of being convicted of victimless crimes or minor violations
are identified, we must convince the legislators and the
Canadian public that this petty delinquency should no longer
be dealt with under the criminal Fjustice system, but by
tribunals or other administrative mechanisms.
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13.3 Trends and Disparities in the Sentencing of Women

13.3.1 Introduction

The effects of sentences on women convicted of minor
offences may be different than those on men for three main
reasons.

(1) The sentences given to women for a particular of-
fence are neot the same as those imposed on men for
the same coffence.

(2) Although similar, the sentences are not, and can-
not be, experienced by women in the same way as
they are experienced by men. This 1is because of
womten's role as wives and mothers and, in the case
of fines, because of their income.

(3) There is a different social response to female
crime.

In order to accurately describe the effects of sen-
tences on women convicted of an offence, we must first de-
termine what type of sentences they are given. Up to this
point, we have used statistics on charges against women (see
Table 1 in thftnppendix] to give some idea of the nature of
female crime. Given the lack of recent statistics on con-
victions, it is not easy to analyze the sentences. Not only
are there no statistics on convictions after 1972, but for
summary conviction offences do not give a breakdown by sex.
Male/female statistics are provided only for indictable
offences,

However, a relatively large number of the minor
offences we are taking into account in this study may be
treated as either indictable offences or summary conviction
offences, Thig is true of most of the offences stipulated
in the Criminal Code and the Narcotic Control Act.

Although we are alsc interested in breaches of provin-
cial and municipal statutes, we will examine sentencing
trends from 1960 to 1972 for indictable offences in order to
observe changes in sentences and to point out the differ-
ences in the sentencing of men and women.

13.3.1.1 Indictable Convictions from 1960 to 197217

Table 2 outlines convictions from 1960 to 1972 (see the
Appendix)., There are obvious limitations to our examination
of sentencing trends and of the differences in sentences
according to sex, given the basis of the statistics provided
in Table 2. 'Very light'! sentences are not covered in our
studv and no data are available for after 1972. Neverthe-
less, Table 2 1is significant. It shows that a greater
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proportion of women than men received fines from 1960 to
1972 and that the proportion grew during that time. In
1972, one out of every two women convicted was fined,
compared with one out of every three men, Conversely,
prison terms have decreased for women, dropping from 21.9%
of all convictions in 1960 to 11.5% in 1972. The percentage
of prison terms handed down to men remained virtually the
same. The percentage of suspended sentences declined for
both sexes from 1960 to 1972, and tq% percentage of men and
women placed on probation increased.

13.3.1.2 Convictions in 1978, 1979 and 1980

The second source of information we used to evaluate
the sentences imposed on women was a partial report on
convictions in 1978, 1979 and 1980. The Canadian Centre for
Justice Statistics collated the reports of a number of
judicial districts, representing certain regions of Canada.
These data must be used with certain reservations, and the
discrepancies arisﬁEﬂ from the samplying method must be
taken into account.

Table 3 provides the most recent data (see the
Appendix), which include all violations under the Criminal
Code and other federal statutes.

Appreciable differences exist between 1978 and 1979,
and 1979 and 1980, in terms of fines and probation. These
two sanctions are of particular interest to us, first
because they are more fregquently imposed on women, and
second because they represent the most suitable response of
the criminal justice system to minor offences.

The differences can perhaps be explained by the fact
that the reports used to compile the estimates for 1978 and
1980 come almost entirely from Quebec and British Columbia,
whereas those used for the 1979 are taken from all regions
of Canada. However, the trends that emerge are so strong
that we need not dwell on the differences. Fines and
probation together account for more than 80% of all
sentences given to women convicted under the Criminal Code
or federal statutes in the three years in guestion. One out
of every two women convicted was ordered to pay a fine, and
one out of three was placed on probation. This trend was
already apparent in 1972 (see Table 2}.

Using the same sources,20 we were able to determine the
type of offences for which women were convicted in 1980.

13.3.1.3 Violations of the Criminal Code and Federal
Statutes for which Women were Convicted in 1980

Table 4 illustrates the offences for which women were
convicted in 1980 (see the Appendix]). In general, their
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offences do not meet the criteria for incrimination
according to the etymological sense of the term. If we
focus on the actual 'crimes' stipulated in the main criminal
legislation (the Criminal Code and federal statutes} we see
that 80% of the major and serious crimes committed by women
do not threaten public order or personal security in any
way. However, driving a motor vehicle while impaired is
considered a 'serious crime'.

Consequently, it was essential to examine infractions
causing only minimum harm to others., If we add violations
or provincial statutes and municipal by-laws by women to the
breaches of the Criminal Code and federal statutes (40% of
all charges: see Table 1), the picture is even less
threatening.

13.3.2 Effects of Sentences and Criminal Records

13.3.2.1 Imprisonment

Despite arguments that prison terms should be
eliminated out of hand as a sanction for minor offences, it
is not at all certain that 5?15 is justif}able. In many
countries, including ganada, Australia, Great Britain
and the United States, people conficted of minor offences
are sentenced to prison.

We would like to add three comments to what we have
already stated in Chapter 12 on prisons for women and the
specific effects of imprisonment on women.

(1} The following testimony effectively conveys the
depressing environment of provincial institutions,
in which short prison terms are served.

At the Gomin institution, we are bored (...).
The inmates read, watch TV, talk, rock back
and forth, sew, do the laundry and so on,
There are no rehabilitation programs. The
social worker spends her time listening to
Beethoven in her office. Whenever there's a
problem, they throw us in the hole.

In the prison, the main activity is walking
from the cells on the third floor dowano the
second, where the medication is taken.

(2) Because of lack of community services for women
with particular problems such as drug abuse, fe-
male offenders must sometimes be imprisoned to
have access to treatment services which are avail-
able in the community for male offenders.
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(3) Society's response to female ex-inmates is such
that the community services th%% require upon re-
lease cannot even be organized.

13.3.2.2 Fines

Since no Canadian studies on fines - the sentence fe-
male offenders most commonly receive - it is impossible to
evaluate the amount of the fines imposed, the offenders'
ability to pay them or the effect of fines on offenders.
However, very revealing research has been carried out con-
cerning the imprisonment of male offenders who fail to pay
fines. In view of the increasing use of this penalty and
the low economic status of women, we believe that there are
grounds for concern about this trend in the absence of rules
for determining the amount of fines and alternative sen-
tences. Two authors maintain thatz;he sex of offenders has

no effect on the amount of fines, whereas a third claims
that women are given lesszievere sentences as a result of
their economic dependency. In Canada, both statements are

true. We believe that in order to ensure fairness, the dif-
ficult economic situation of women must be taken into ac-
count in fining them. In many cases, it is unfair to give
women offenders the same fines given to male offenders.

12.3.2.3 Probation

We are happy to report that the percentage of women
given probation is substantial and is greater than that of
men. We believe that because the offences committed by wom-
en cause little harm, it is justifiable that female offend-
ers account for 16%, .and in some provinces 20%, of all of-
fenders on probation. However, as we pointed out in Chap-
ter 12, no serious studies have been conducted on probation
sentences for women, whereas detailed analyses have been
carried out on the successes and failures of probation for
men, Since women account for approximately 16% of the per-
sons convicted of indictable offences, they are clearly
overrepresented among offenders on probation. However, we
believe that this is completely justifiable, given that
their offences are generally not serious and that the
probability of recidivism among those women who commit
serious offences is low. The courts should impose this
sentence more often for women.

13.3.2.4 Criminal Records

The effects of criminal conviction go beyond the sen-
tences themselves. As we have just seen, sentences (partic-
ularly imprisonment) have secondary effects. Much more im-
portant than the sentences themselves is the weight of a
criminal record. At 13.2.1, we cited a number of studies on
the effect of criminal records on employment, family 1life,
income and so on. However, an analysis that we have not yet
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discussed makes it possible to determine the effects of cri-
minal records on women very specifically.

Hattem and Parent30 report on the negative response of
a number of very specific categories of employers to ‘silent
vears' in curricula vitae, or on learning that a job appli-
cant has a criminal record. The majority of positions men-~
tioned are traditionally female occupations: domestics in
private homes, cashiers in small and large stores, bank tel-
lers and secretaries in the public service,.

Although their study covers only male offenders, a num-
ber of sections are directly applicable to female offenders
who have criminal records. Some positions, such as tellers
in many banks, involve risks, and the emplover must insure
the employee or have the emplovee take out insurance. In
order to do so, the employee must be insurable. The police,
particularly the RCMP, perform checks to track down appli-
cants with criminal records for bonding or insurance com-
panies, and these applicants are automatically eliminated
from such positions. In addition, a number of general in-
surance and finance cogfanies close their doors to anyone
with a criminal record.

For women offenders, who generally have not completed
their formal education and professional training and often
do not have an extensive employment background, these addi-
tional difficulties constitute virtually insurmcuntable bar-
riers to their integration into the work force.

13.3.3 Conclusions

Despite the lack of specific data on female offenders
on probation, on the fines imposed on them or on the success
or failure of these sanctions, two main conclusions can be
drawn from the preceding analysis. First, fines account for
a disturbingly large percentage (50%) of criminal sentences
imposed on women, even though their economic situation is
more difficult and more complicated than that of men. For
female offenders, therefore, fines are often excessive and
unfair. Similarly, on the basis of what we already know
about c¢riminal records, fines likely have devastating ef-
fects on women attempting to find or regain employment after
a criminal conviction.

13.3.4 Recommendations

In view of the economic situation of women and their
increasing marginalization in terms of income and employ-
ment, specific rules should he established regarding the
fines that can be imposed on them. Moreover, the imprison-
ment of female offenders for failing to pay fines must be
sericusly examined.
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In addition, the effects of criminal records on employ-
ment, income and family relations for female offenders must
be analyzed, similar to studies conducted for male offend-

ers. Finally, it is time that studies on probation included
female offenders.

In order to prevent discrimination against women with
criminal records, we recommend that all federal and provin-
cial human rights legislation be amended to include 'pos-

session of a criminal record' as a prohibited ground of dis-
crimination.



CHAPTER 14

WOMEN AND SERIQUS OFFENCES

14.1 Introduction

We have seen that women commit few violent crimes
against the person or against property. Just over 20% of
the charges laid against women are for dangerous crimes,
such as homicide, sexual assault, serious assaults, robbery
or dangerous driving of a motor vehicle,

Three questions must be asked with respect to serious
female crime. Is it increasing? How do society and the
criminal justice system respond to offences against the per-
son and public order? Is society's reaction based on the
same principles and criteria that govern the deterrence of
serious male crime?

14.2 Analysis

We have been concerned for close to 100 years with the
possible increase in female crime, which some researchers
feel will rapidly assume the same patterns as male crime.
In 1893, Cesare Lombroso published The Female Offender in
which he describes prostitution as the supreme crime of wom-
en., He also sees male characteristics in women who commit
violent offences.

More recently, in 1950, Pollak published his classic
work, The Criminality of Women, a sort of compendium of ev-
erything known about female delingquency in the 1950s. In
this book, Pollak advanced the hypothesis that the vast ma-
jority of offences committed by women remain unknown bec3use
of women's natural ability to lie or hide their actions.

Since 1975, several female writers, whose work has cre-
ated quite a stir, have become the proponents of Pollak's
theory. According to them, female crime is rapidly increas-
ing and is becoming more serious. However, the majority of
authors flatly deny tﬁat there has been an increase in vio-
lent crime by women,  and reject outright the hypothesis
that the women's liberation movement has led to an upsurge
and worsening of female crime. Some authors feel that if
there has been an increase, it is in the number of non-
viclent offences against property,” and that female crime is
not assuming the patterns of 'male' crime.

It is difficult to assess society's response to serious
female crime accurately because of lack of qualitative and
longitudinal studies. Such studies are long overdue. We
can state, however, that over the past 20 years, the number
of women who have received the most severe sentences (two or
more years of imprisonment) has remained unchanged. The
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proportion of women has declined overall, and the grounds
for imposing the higher sentences have changed. In l982,
63% of women serving sentences in the Canadian penal system
were convicted of crimes against the person, 13% were
serving sentences for serious crimes against property, and
10% were convicted of violations of the Narcotic Control
Act. %? 1971, the figures were 25%, 27% and 17%, respec-
tively.,

Women's prison terms were at least as long in 1982 as
they were in 1971. 1In 1982, 43% of female federal inmates
ware serying sentences of over six years compared with 39%
in 1971.

Although at first glance the offences for which women
were given prison sentences in 1981 appear to be more ser-
ious than those for which convictions were made in 1971, we
believe that the majority of the crimes committed did not
warrant long prison sentences, and that recidivism among
female criminals is highly unlikely in the majority of of-
fences against the person. We also believe that the sen-
tences imposed are too long, and can result in the complete
desoclialization of female inmates.

A number of authors believe that women receive less
severe sentences than men for the same crime. This is the
'prefergntial tgfatment' or ‘'chivalry' theory adv ed by
Crites, Moulds,” Steffensmeier and mson et al. In a
recent article, however, Steffensmeier™ ™ contends that sen-
tencing disparities between men and women are decreasing.

Several authors have studied the disparities in sen-
tencing accordin?3 to the sex those accused of serious
crimes. Farrell and Bertrand believe that female mur-
derers receive less severe sentences than male murderers,
but do not feel that the more lenient sentences are jus-—
tified by the offender's sex. Other social, economic and
criminological varijables enter into play, such as the pre-
sence of young children, the lack of a past criminal record
and the secondary rolﬁjPlayed by the woman in the commission
of offences., Farrell has observed that women who murder
men are given lighter sentences than men who murder:ﬂ9men.
In thei studies on the death penalty, Fortenberry and
Chamblin conclude that the offender's sex is not a factor
in the decision to impose the death penalty.

There is a debate over the principles that govern the
response of the criminal justice system to female crime.
The majority of authors share the opinion that it is the
actual seriousness of the c¢rimes committed by women, and
particularly women's role in crimes, that lead judges and
jur%es to %mpos?sthe sentences they do on women convicted of
serious crimes.
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14.3 Conclusions

As many authors have observed, violent female crime may
be increasing slightly, but this phenomenon has not reached
the drastic prf?ortions regﬂfted by some researchers, part-
icularly Adler and Simon. Society's response to violent
female crime has remained unchanged over the past 20 vears,
as has the number of prison terms being served in federal
institutions. Althocugh some serious crimes committed by
women are punished with considerable leniency by the courts,
we believe that this is entirely justifiable if the circum-
stances and motives of these crimes and the unlikelihood of
recidivism are taken into account. Murders committed within
the family or with romantic relationships are isolated and
circumstantial incidents, and the murderers do not repeat
their crime. Men who commit murder under similar circum-
stances also receive reduced sentences., Society's response
to violent crime against property is generally severe. Fe-
male offenders convicted of robbery are usually given the
same sentences as men, and female accomplices are given rel-
atively severe sentences.

14.4 Recommendations

Our findings with respect to fixed minimum prison
sentences apply to all cases in which women convicted of
serious criminal offences are given long prison terms. For
female offenders, imprisonment also involves separation from
children and spouses. Moreover, the risk of losing their
families is high. In addition, prisons do not offer women
the necessary services and programs, they are often
unstimulating environments, and they are not conducive to
the reintegration of the inmates into society. Prisons for
women are therefore discriminatory compared with prisons for
men,

However, a feminist vigion of criminal law and sen-
tences is completely incompatible with proposals to accord
women privileged and paternalistic treatment. It is not a
question of sgparing offenders the penal consequences of
their crimes because they are women and mothers. More le-
nient treatment accorded for the wrong reasons becomes pref-
erential treatment and can only make the women given such
treatment weaker and more irresponsible.

Women offenders must be given fair and equitable pen-
alties for the right reasons, such as deterring offenders
from repeating a crime in the future, righting the wrongs
committed to society and some of its members and reminding
the community of the values that its seeks to protect.



CHAPTER 15

EFFECTS OF SEXISM ON SENTENCING

15.1 Introduction

By 'prejudice' we mean a belief or preconceived opin-
ion, often imposedlby the environment, times or education.
It is alsoc a bias. In this sense of the word, the meaning
of 'prejudice' is very close to and even synonymous with the
word 'stereotype': a fixed or conventional idea. 'Sexist'
is used in everyday language to mean the discriminatory at-
tituds toward women. It is synonymous with 'male chauvin-
ist". In order to avoid confusion, we will restrict our-
selves to the current usage of these terms. However, we
believe that the dictionary definition for the word 'sexist'
limits its actual meaning.

The world of criminal justice is a man's world. Until
very recently, police officers, lawyers, judges, employees
of penal institutions (with the exception, perhaps, of a few
institutions for women and girls), bureaucrats and politi-
cians responsible for the administration and direction of
the criminal Jjustice svstem were all men. There are un-
doubtedly many other examples of social systems dominated by
merl.

In the work force, male executives have considerable
power over female employees. What differentiates it, how-
ever, from the power of police officers, judges, lawyers and
administrators of penal institutions is that the latter have
the right to decide the life or death of women in conflict
with the criminal justice system. What is life if one has
to spend 25, or even 10 years, in detention in a federal
institution? What is life without c¢hildren, a spouse, a
social environment, employment; or a reputation, or rather,
with a bad reputation that haunts the person forever?

By the preceding remarks, we do not mean to say that
all prison sentences are unwarranted. Our description of
the effects of a criminal conviction is meant to serve as a
reminder that the power of the men who run the criminal jus-
tice system is greater than that of other men playing impor-

tant role in society. Arrest, conviction and imprisonment
are, to varying degrees, atrocities and forms of civil
death, The power of people who can deprive their fellow

citizens of freedom and honour is the most formidable of all
powers,

15.2 Analysis of Studies and Data

Many authors have studied the sources, manifestations
and effects of sexism on the accused, victims and female



- 140 -

employees of the criminal justice system, and have proposed
measures to change the situation. We will examine the
studies and facts they have brought to our attention.

15,2.1 Sexism in the Courts: Judges, Lawyers and Jurors

A number of authors have addressed, in rather general
terms, the qguestion of stereotypes prevalent in the courts.
Rafter and Natalizia,” for example, see the legal apparatus
of capitalist societies as a formidable means of oppressing
women through paternalistic attitudes. These attitudes doom
to total failure the efforts to solve women's problems. Ac-
cording to Rafter and Natalizia, the types of victimization
experienced almost exclusively by women are rooted in a pat-
riarchal model in which women are sexual objects who can be
raped, involved in incestuous relationships, beaten, sexual-
ly harassed at work and led to prostitution. They add that
an egalitarian system would c¢learly provide better support
for the victims of crime and would challenge the assumptions
supporting the nuclear family. TIf delinguent women commit
minor offences against property or crimes which run counter
to the traditional concept of the female role, it is because
crime is the only route open to them.

Although it 1is believed that women receive better
treatment, or in any case, more lenient treatment than men
under the criminal justice system, there ig irrefutable evi-
dence that this chivalrous treatment is given only to women
from affluent backgrounds, who are seldom in conflict with
the law. Sentencing practices are very discriminatory to-
ward both young girls and women. Rafter and Natalizia feel
that the concept of rehabilitation is based on a class 'sys-
tem and is sexist and paternalistic. Prisons oppress female
inmates, encourage them to be passive and enforce female sex
role stereotvpes.

Five authors examine the 'chivalry' theory. According
tc cne of them, chivalrous attitudes give rise to special
and preferential treatment toward women such as clemancy by
the court, which is, not accorded to men for similar crimes.
Four of the authors’ flatly deny that women are given pref-
erential treatment by the courts: lawyers, judges or iju-
rors, However, they all point cut that the criminal justice
system is characterized in many instances by paternalistic
attitudes toward.women. In a study conducted in Alabama and
cited by Crites,” judges themselves admitted that their de-
cisions were influenced by the traditional belief that the
female recle cof wife and mother commands special treatment.
However, the same -Jjudges also stated that if the sentences
they hand down to women were often less severe than those
handed down tc men, i1t was because women playved a secondary
role in many crimes,
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Chesney-—Lind6 and Scutt7 feel that rather than receiv-
ing more lenient treatment, women are treated more harshly
when they str%y from their traditional role. The fifth au-
thor, Moulds,” holds that chivalrous attitudes and pater-
nalism reign supreme in the courts, which seek to protect
women both from themselves and from outside threats at all
costs. There are two exceptions to this general rule of
clemency. First, in some States of the United States, women
can be given indeterminate sentences for an offence, whereas
men are subject to short determinate sentences for the same
offence. The second area in which the criminal justice sys-
tem is more severe toward females is in cases involving
young women, who are always treated more severely than young
men.

Using Black's theory on the behaviour of law,9
Kruttschnitt examines two very interesting factors that af-
fect sentencing of female offenders: respectability and
social status. In one study, she shows that, although prior
criminal records are viewed as a universal indicator of the
severity of dispositions imposed on male offenders, the same
is not true for women. It is the non-legal signs of respec-
tability that affect the sanctions handed down to female

offenders. Past psychiatric treatment, drug use and abuse,
employers' opinions and deviant acts committed in the com-
pany of peers all influence judges' decisicns. The study

concludes that, regardless of the offence committed, the
less respectability a woman has, the greater the probability
that she will receive a harsh sentence. In another article,
Kruttschnitt shows that women's social characteristics (eco-
nomic rank, age, and employment status, to name a few) play
a role in sentencing, but that social integration and stra-
tificati?B are greater factors in c¢riminal court de-
cisions.
Lo .11 A . .

Hewitt and Popiel feel that the analysis of factors
leading to sentencing decisions is extremely complex. The
judge's discretionary power does not reflect the true fac-
tors that ultimately affect sentencing. An additional fac-
tor that complicates the situation is that fewer women than
men have prior criminal records or have been convicted of
crimes involving the use of weapons. Thus, the multivariate
analysis of extra-legal E@ctors in judicial sentencing is
not an easy task. Popiel contends that judges' decisions
can perhaps be analyzed, but that we will never really know
how the court, jury or ijudge decides on a particular sen-
tence. She suggests that only by limiting the discretionary
power of judges and parole boards would it really be possi-
ble to enforce the clause regarding the right to egual pro-
tection of the law.

These conclusions can he drawn:
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(1) 'Contrary to common assertion by lawyers, the law and
the judges did not stand on the side of equality and
individual rights, nor were they even neutral, By and
large, they acted as barriers to, rather than a
guarantee of, equality between men and women';

(2} This is the case both in the U.S. and in England.
'ITt made no difference whether the Jjudges were
operating in the context of the British system which
enshrines the supremacy of Parliament, or whether they
functioned in terms of the American Constitution
guaranteeing individual rights'... 'they jointly upheld
and justified the exclusion of women from the franchise
right until the end of the second decade of this
century'; and

{3) the legal profession did not come to the defense of
individual rights treatened by State DOWers;
"The legal profession both supported discriminatory
laws and practices in society at large, and upheld
discrimination in its own ranks' (...}' 'To this dav,
the profession tends to manifest a grudging and
uncomfortable tolerance rather than a facilitative
welcome to women entrants'.

Wikler concludes that judges tend to enforce female sex
role stereotypes. Judges embrace traditional wvalues and
beliefs regarding male and female sex roles, and prefer tra-
ditional institutions and familiar roles. The author also
reports on the sexist treatment accorded to female victims
in the courts, and contends that the legal system protects
the rapist and mistrusts the female wvictim, Wikler con-
cludes that legislative reform must include the entry of
women into the legal profession and the systematic education
of judges on a formal and informal basis.

A number of studies address the prejudices and, gexist
attitudes of juries and lawyers. Cohen and Peterson have
studied the effects of attorneys' race and sex on juror ver-
dicts., They report that dJdefendants represented by black
attorneys are more likely to be found guilty than defendants
represented by white attorneys. The effect of the prosecut-
ing attorney's sex, howeyer, is insignificant. In another
study, Lindner and Ryder show that the views of male at-
torneys with respect to female offenders and their behaviour
are not shared bv Jjurors, but accurately reflect those of
the general public. According to these authers, Jjurors
have, or develop in the course of their duties, more egal-
itarian, less sexist views than the public as a whole.
Counsel is inclined to share the sex role stereotypes of the
average man, and their biases are reflected in their plead-
ing.
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A number of studies have also been conducted on jury
selection and the biases that are introduced by lawyers'
stere?gypes of women and of their participation in this pro-
cess. The resistance in the United States to selecting
mixed juries lies in obvious male stereotypes. Even if wom-
en were chosen, they would find a way to shirk jury duty;
they are not capable of rendering sound verdicts; they are
to0o soft-hearted; they are too easilylgnfluenced: and they
are less likely to convict an accused. They are too sub-
missive; counsel feels they are handicapped in returning
verdiﬁts because they are emotional, dependent and jeal-
ous. All, or almeost all the authors cited, however, re-
cognize that until juries are equally mixed and until women
have access to the position of jury foreman, Jjustice will be
poorly administered to both men and women, since those who
dispense it have only a part of human wisdom and culture,
that development by men,

15.2.2 The Double Standard for Young Female Offenders

We studied 14 articles that address the discriminatory
treatmeBE accorded to young women by the criminal justice
system. The authors of these articles all agree on sever-
al essential points: young women are brought to youth court
'for their protection', often without having committed an
offence; they are more freguently detained in custody before
trials than young men; they are given longer custody sen-
tences than voung men; runaway girls are almost always sus-
pected of having sexual relations; and they are judged in-
corrigible, since they presumably do not have high moral
values. Parents do not tolerate behaviour from their daugh-
ters that stray from traditional sex roles, and bring them
before the courts if they defy parental authority. One of
the authors concludes that this discrimination is so extreme
that adults who can modify this situation must help young
womenzgevelop their resistance to such a system of injus-
tice,

In Canada, the new Young Offenders Act23 does not pro-
vide for these 'status crimes' a§4did its predecessor, the
Juvenile Delinguents Act of 1908, Under the old law, mi-
nors could be detained for their incorrigibility and 'immor-
al sexual conduct'. This provision was applied discrimina-
torily to young women. For example, young men were rarely
arrested for immoral sexual conduct, but young women brought
to the youth courts for Ls reason were often given long
sentences in institutions.

We would like to believe that this source of inequity -
the provisions on immorality and incorrigibility - has been
effectively halted by the new federal legislation on young
offenders. However, as observers and the legislators them-
selves have remarked, the provinces are entirely free to
complement the new Young Offenders Act with their own
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legislation on vyouth protection. Each Canadian province
already has statutes which operate to 'protect' young women
to a much greater extent than young men. They are used to
deal with female runaways (girls who come in too late, do
not come home at all or spend the night at their boyfriend's

house) 'gently' but 'at great length' (indeterminate sanc-
tions). There is nothing that leads us to believe that this
differential and paternalistic treatment will cease. In

1985, the records of reception centres in a number of prov-
inces list running away or immoral sexual conduct as the
reasons for placement of young girls. However, these prov-
inces maintain that they have been applying the new Young
Offenders Act since 1982,

Another form of discrimination against young women is
that they are frequently required to undergo complete gyne-
cological examinations when detained in custody before a
trial, with the official intention of detecting venereal
diseases and the unofficial intention of verifying their
virginity. The practice of subjecting young women to gyn-
ecological examinations has a long and disgraceful history,
because the government-employed physicians assigned to the
centres where minors are detained before trial are often
male, very old, indelicate and incompetent.

Three of the American articles we examined dealt with
racial discrimination, and the authors' analyses appear to
us tcyzge entirely applicable to the situation of native

women. Two of the authors, Adams and Fgley, content that
black female prisoners are given longer prison terms than
their white counterparts. According to Foley et, al., this

can be explained in part by the fact that black female
offenders have longer criminal records that white female
offenders. However, Adams warns us against this data.
Victimization studies show that the general population does
not complain about being attacked by blacks in the same

proportion that the police of Washington, D.C., arrests
black suspects. The author concludes that this and other
information in his study establish that the criminal justice
system of Washington, D.§{,, 1is characterized by racial
biases. Finally, French shows that the demographic
breakdown and the racial breakdcwn of inmates in the
correctional system are inversely proportional, This

inverse relationship is significant in the case of women,
but not as proncunced in the case of men. Black women have
particularly poor employment records and completely
inadequate education.

In reading the literature available from the Ministry
of the Solicitor General of Canada, we found +that these
findings are verv similar te the situation of native women
in the criminal justice system in Canada. Native women of-
fenders are overrepresented in prison and there is a greater
proportion of native women offenders +than native male



offenders. They serve long sentences and are not paroled
before mandatory parole. This is alsc the conclusion of
La?rairie 2&n a very recent article on native women
prisoners.

15.2.3 Sterectypes in Prison

A number of authors have studied discriminaticn in préﬁ
sons and the stereotypes that affect female inmates.
These articles express the observations and criticisms that
we made regarding prisons in the chapter on minimum sen-
tences, but they also discuss other factors that e pri-
sons for women even more discriminatory. Feinman shows
that even female prison administrators have many prejudices
against female inmates. They perpetuate sex role stereo-
types in the inmates, by encouraging childish behaviour and
dependency by means of authoritative and sometimes sadistic
attitudes; by promoting programs containing traditionally
female activities, and by restricting the inmates to that
type of work (maintenance, cooking, and so <:an3)2 when they
impose administrative sanctions on them., Haft maintains
that women serve longer prison sentences. 1In institutions
for vyoung women, the rigid programs and expectations
developed are directly related to traditionally female
roles. All the authors recommend that the double standards
rampant in the criminal justice system be eliminated.

15.2.4 Proposals for Corrective Action

There is considerable literature on the employees of
the criminal ijustice system, including secretaries, clerks,
police officers, prison guards, matrons, senior administra-
tors and judges. The general conclusion is that women must
have access to employment at all levels in the penal and
correctional systems, The barriers preventing women from
becoming judges, Jjury foremen, jurors, defence and prosecut-
ing counsel, institution wardens (even of institutions for
men) , police officers and security officers must be removed.
All of the authors recognize that it is only through the
gradual entry of a sufficient number of women into the legal
gsystem that man¥3of the biases and sources of discrimination
will disappear.

The two last articles that we will analyze deal with
another type of corrective measure. In the first, Popiel
criticizes the discretionary power of Jjudges and parole
boards and states that this power must be limited. Mechan-
isms must be developed to review the sentences and related
decisions, and the factors that can be taken into account in
sentencing must be limited. To this end, we must agree to
re-examine the famous rehabilitation model. Judges and pa-
role boards must he prevented from scrutinizing all aspects
of the offender's history and personality. Review proce-
dures for sentences and parole board decisions, limitations
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on judicial discretion, and guidelines providing more coher-
ence to these decisions would all be considerable improve-
ments to the current discriminatory system of individu§&ized
sentencing. In the second article, Wright and Wright ar-
rive at exactly the same conclusions: models and guidelines
must be proposed favouring more uniform sentencing of male
and female offenders.

15.3 Conclusion

The abundance of literature and studies on the sexism
that perpetuates considerable sentencing disparities in the
criminal justice system shows that this issue is important
and must be addressed immediately. Although a few authors
continue to claim that women are given lenient treatment
under the criminal justice system, the vast majority of au-
thors agree that factors other than the judge's leniency
toward women play a part in this differential sentencing.
Tt is a fact that women commit fewer crimes than men and
that they have shorter criminal records. It is also true
that factors outside their situation of defendant come into
play in sentencing and that the effect of these factors must
be reduced.

15.4 Recommendations

There is no doubt that one way of eliminating biases
and sexism from the criminal justice system and making it
more equitable toward women would be to develop an affirma-
tive action program covering all positions in this system,
especially the most important and the most influential ones.
In this way, the justice system will no longer be a man's
world. Everyone who works in the criminal justice system
must be informed of the inequities and discriminatory prac-
tices that continue to affect delinquent girls and female
offenders. There is no doubt that the new Young Of fenders
Act will provide for status crimes to a lesser extent. How-
ever, we suspect that the provinces will use their youth
protection statutes to force young women to observe chastity
and the behaviour that parents, educators, judges and pro-
bation officers wish to impose on them,

We did not discuss the fate of female victims of crimi-
nal acts under the criminal justice system in detail. How-
ever, a few authors attempt to show that female victims are
often treated as liars and women with low moral wvalues.
They are not given the benefit of the doubt, and although
investigations into past sexual ac&%vities in the case of
sexual assault are now prohibited, the system is suspi-
cious of female victims and believes that they deserve what
happens to them. A number of authors observed that this is
always the case in many Canadian and American courts. Here
again, initiatives to promote information, education and
awareness are essential. However, it 1is through the



increase in the number of female lawyers, psychologists and
advisors to the court that this unfair stereotyping will
end.
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TABLE 1

OFFENCES FOR WHICH WOMEN WERE CHARGED IN
CANADA IN 1972 AND 1982, BY CATEGORY OF OFFENCE
IN PERCENTAGES

Category of Offence 1972 1982
Violent offences against the person 3.9 4.0
Violent offences against property 1.6 1.9
Non-violent offences against property 28.7 31.0
Offences against public morals 3.4 4.5
Others, Criminal Code 9.5 14.1
Against federal statutes 6.1 4.5
Against provincial statutes 22.8 21.1
Against municipal by-laws 7.7 4.0
Traffic offences:
Federal statutes 7.7 14.9
Provincial statutes 8.6 -
100.0 100.0
Source: Statistics Canada, Catalogue 85-205, 1972 and
1982,
TABLE 3
SENTENCES OF WOMEN CONVICTED IN SOME
CANADIAN COURTS IN 1978, 1979, 1280
IN PERCENTAGES
{(Criminal Code and Federal Statutes)
1978 1979 1980
Undeclared 0.3 0.4 0.1
Probation 29,2 34.4 31.6
Fine 57.7 48,4 54.6
Institution
-up to & months 11.7 13.9 12.7
Institution
-6 to 24 months 0.7 2.3 0.6
Institution
-2 to 5 years 0.4 ¢.5 0.2
Institution
-5 to 10 years 0 0 0 {4 cases)
Institution
~1life 0 0 0 (2 cases)
100.0 100.0 99.8

Source: Note 18 Statistics Canada, Canadian Centre for
Justice Statistics, Tables: Types of sentences
per province, women, 1978, 1979, 1980
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TABLE 4

VIOLATIONS OF THE CRIMINAL CODE AND FEDERAI, STATUTES
FOR WHICH WOMEN WERE CONVICTED IN CANADA IN 1980
IN PERCENTAGES (partial statistics)

Offences 3

Non-violent offences against property

theft 38.6

possession of stolen property 1.7

forgery and fraud 15.0
subtotal 55.3

Driving offences

driving while impaired 7.5
more than 80mg of alcchol in blood 9.0
other 3.9
subtotal 20.4
Violent offences against the person and
property
homicide, attempted murder and 0 (4 cases)
criminal negligence
assault 2.7
offensive weapons 0.4
robbery 0.1
break and enter 1.3
mischief 1.5
subtotal 6.0
Drugs
possession of narcotics 3.1
other 1.1
subtotal 2.7
Sexual offences
public morals and disorderly
conduct 2.7
subtotal 2.7
Other
failure to comply with probation 1.1
order
failure to appear 1.8
conspiracy attempts 0.6
corruption and deception 1.9
other, Criminal Cocde 1.7
other, federal statutes 4.4
subtotal 11.5
Total 100.1

Source: Note 18, Statistics Canada, Canadian Centre for
Justice Statistics, Reports on convictions and
sentences in a number of Jjudicial districts of
British Columbia and Quebec, 1980.
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the removal of a means of silencing women.

It should be noted, however, that the existing s. 279
protects the same interest, and thus supports the
legitimacy of the concern. However, it can still be
argued that, e.g., complainants of sexual harassment
should not be subjected to the risk of prosecution.

This might have a chilling effect in itself. Similar
concerns arise with respect to contempt, edition, breach
of the peace, causing a disturbance and ever hate
propaganda. It is a related question, though beyond the
scope of this paper, whether civil actions for
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See also in discussion on freedom of expression in
Chapter 2, supra.
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see Stuart, Canadian Criminal Law (1982) Carswell,
Toronto, at 15-21.

See, e.g., the recent decision of the Federal Court of
Appeal respecting the Customs Tariff Act (report not vet
available).

As in Chase v. The Queen (1984) 40 C.R. (3d) 282,
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liberty and security of the person and that this opens
to constitutional question such things as enforcement
policies with respect to wife abuse is net out in Boyle,
Sexual Assault (1984}, Ch. 2. It is not repeated here
for that reason and because it is of most significance
with respect to enforcement of the law. It is
suggested, however, that a guilding principle with
respect to criminal law reform should be whether reform
contributes to the achievement of a world in which women
are as free as men to move around their environment and
be free from physical attack.

Chapter 4

1. 8. 251 of the Criminal Code, R.S.C. 1970, c. C-34, as
am.

2. S. 216,

3. s.8

4. Prepared for the National Association of Women and the
Law, 1982,

5. E.g. 'health' could be explicitly defined in s.
251(4) (c) to include social and economic reasons for an
abortion. FEugenic considerations, rape and incest,
could be added. It could be stated that it is not
permitted to seek the consent of the father of the
foetus of the parents of a minor. A clear distinction
could be drawn between abortion and contraception and
explicit reference could be made to the fact that there
is no time limit.

6. This is the position taken by the Canadian Abortion
Rights Action Leagque, the National Association of Women
and the Law (N.A.W.L.), the Young Women's Christian
Association of Canada and the National Action Committee
on the Status of Women.

7. See e.g., the resolution of the N.A.W.L. 2nd
conference, Ottawa, 1977, calling for the repeal of s.
251: Manual of the National Association of Women and the
Law {1981) B-20G1.

8. See, generally, MacKinnon, The Male ideology of
Privacy: A Feminist Perspective on the Right to
Abortion (1983} 17 (no 4} Radical America 23.

9. 'A good user of contraception is a bad girl.' Ibid, 25,

10. Right-Wing Women (1983), reprinted in (1983}, 1 Law and
Inequality 95.
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Statistics Canada, Therapeutic Abortions (1982) 58,
U.S. data shows the risk of dying from an abortion
induced in the first 15 weeks of pregnancy to be 1/7th
the risk of dying from pregnancy and childbirth.
Cates, Legal Abortion: The Public Record (1982) 215,
26 Science 1587,

Ibid., 110. The Badgley Report (abortion) also found,
that complications could be decreased by abortion at an
earlier stage and by the use of specialized units (at
322). See the Report of the Committee on the Operation
of the Abortion Law {(1977). §See also Cates, Schultz,
Grimes and Tyler,

The Effect of Delay and Method Choice on the Risk of
Abortion Morbidity {1977) 9 PFamily Planning
Perspectives 266.

See supra, note 11, 69. Cf. the U.S. figures for 1980:
Tietze, Induced Abortion: A Work Review (1983), 1.

See Grimes, Cates and Selik, Abortion Facilities and
the Risk of Death (1981} 13 Family Planning
Perspectives 30.

This occurred in Romania with a move to restructure
abortion laws. See Facts on 2Zbortion, printed by the
Childbirth by Choice Trust, Toronte. See also Jaffe,
Lindheim and Lee, Abortion Politics (1981), 13 et seq.,

21 et seq.
Supra, note 12, 66-67,.

Statistics Canada, Therapeutic Abortions (1982) 54,

For research documenting the negative effects of this
factor, see Adler, Abortion: A Social-Psychological
Perspective (1979) 35 J. of Social Issues 100. This
stress is added to what is sometimes the pain and grief
of having an abortion, since negative effects have been
documented as well as feelings of relief. The feminist
community is paying increasing attention to the
negative effects, without acknowledging in any way that
the State is justified in adding to them. See
McDonnell, Abortion: Not an Easy Choice (1984}).

MacKinnon, supra note 8, 29. For a discussion of the
medical role in anti-abortion legislation, see Mohr,
Abortion in America: The Origins and Evolutions of
National Policy, 1800-1900 (1978), and Luker, Abortion
and the Politics of Motherhood (1984) Ch. 2. Little
has been written on the eveolution of abortion law in
Canada but see Collins, The Politics of Abortion:
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law-abidingness generally.

See Wardley, The Abortion Privacy Doctrine: A compen-
dium and Critique of Federal Court Abortion Cases
(1980} .

(1973) 410 U.s, 113,
(1973) 410 U.S. 179.

The court did, however, denv that the right to abortion
was an absoclute one.

In Harris v. McRae (1980), 100 S.Ct. 2671, the Supreme
Court went on to uphold the constitutionality of the

refusal to fund abortions through Medicaid. See also
Beal v. Doe (1977), 432 U.S. 438, Maher v. Roe (1977},
432 U.8. 464, and Poelker v, Doe (1977}, 432 U.S. 519.

See MacKinnon, supra, note 8,

See the Canadian position in 3.2.4, supra.

5s. 203 and 204.

S. 198.

See s. 8 of the Criminal Code. Functional alternatives

can, however, be found in s. 116 (disobeying a court
order) and s. 127 {obstructing justice).

For a mainstream analysis of the need for reform, see
the Law Reform Commission of Canada, Contempt of Court,
(1982), Report 17. The astounding assertion is made
that 'Canadian citizens are familiar with and
understand the role of judges. They agree voluntarily
to accept their decisions and rulings because judges
are impartial. A litigant who loses, however unhappy
he may be to have lost, will accept his lot hecause he
will have inevitably received a decision untainted by
prejudice or bias.' {at 10).

Re v. Dalke (1981) 21 C.R. (3d) 380 (B.C.S5.C.).
R. v. Larose (969 C.S. 318 (Que. S.C.).
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35.

36.

37.

38.

39.

40.

41.

42,

43.

44,

Hébert v. P.~G. Que. [1964) B.R. 197 {(Que. C.A.).

See Hamilton rape victim plans to complain about
judge's remark, Globe and Mail, Feb. 11, 1985,

Contempt of Court, supra, note 32, 26,

See, generally, Tribe, American Constitutional Law

(1979),623 et seq.

In an Ontario rape case, the complainant was jailed for
seven days for contempt because she refused to testify.
She said she feared for herself and her family. See
Strauss, Experts Disagree on Sentencing of Reluctant
Witness, Globe and Mall, Dec. 2, 1983, and Cruickshank,
Jailing of complainant sparks protest, Globe and Mail,
Dec. 2, 1983. The judge threatened 12 women with
contempt when they held up a banner stating 'We hold
this court in contempt of women.’

An Ontaric case which received considerable public
attention was that of a young woman who was sentenced
to three months in jail for refusing to testify against
the father of her unborn child in an assault case., Her
sentence was reduced on appeal. See Platiel, Jailed
one week for refusing to testify, woman recalled, Globe
and Mail, March 20, 1984,

In addition, it should be seriously guestioned whether
witnesses, particularly victims of sexual attacks,
should be required to give evidence twice. Removal of
the preliminary inquiry stage might well have a practi-
cal impact on this issue. See Part III, infra.

In a Different Voice: Women's Conceptions of Self and
Morality' (1977) 47 Harvard Educational Review 481.

The ultimate level is the morality of non-violence,
Kohlberg, on the other hand, found that males {although
he applied his research to females thus finding them
developmentally inferior) progress through six stages
in moral development, beginning with right being
identified as blind obedience to rules and ending with
right as living by universal ethical principles., Males
tended to fall within the fourth stage when right is
associated with law and order. For a brief description
of Kohlberg's work, see Golding and Laidlaw, Women and
Moral Development: A Need to Care (1979-80) 10 Inter-
change 95.

In a small Ohio study it was found that there was
evidence to support the hypothesis that attitudes
toward law, legal institutions and moral values are
associated with ascribed social sex roles. Kay, Value



- 166 -

{(Chapter 4 cont'd)

45.

46,

47,

48.

49,

50.

51.

52.

53.

54,
55.

56.

57.

Orientations as Reflected in Expressed Attitudes are
Associated with Ascribed Social Sex Roles (1969} 11
Canadian J. of Corrections 193,

See 2.5, supra.

As is already recognized in s.4 of the Canada Evidence
Act, R.S.C. 1970, C. E-10, as am., and ss. 91-94 and
166-174 of Bill S-33.

Distinctions based on marriage are unjustifiable, but
at least they have the virtue of recognizability.

Note also ss. 226 (neglect to obtain assistance in
childbirth} and 227 (concealing body of a child).

S. 220. The incidence of infanticide is very small
compared to other forms of killings. E.g.. in 1982
there was only one reported charge of infanticide laid
{Statistics Canada, Crime and Traffic Enforcement
Statistics (1982) at 2-l1), while in 1984 there were
only five reported cases of infanticide in Canada
(Moins d'homicides au Canada, mais pas au Québec, Le
Devoir, ler aofit 1985, 8}.

S, 538{2) and (4) bars subseguent indictments. See
also Chapter 14, infra.

See 2.1. and 2.3., supra.

For the view that imprisonment is not appropriate see
R. v. Szola (1977) 33 C.C.C (28) 572 {(oOnt., C.A.).

Cf. Law Reform Commission of Canada, Homicide (1984},
Working Paper 33, 74-77.

See Part IV, infra.
See also s. 227 (concealing the body of a child.).

For a summary, see Schur, Labeling Women Deviant,
Gender, Stigma and Social Control 92 et seq..

Three midwives were charged in Halifax with criminal
negligence causing death following the death of a baby
after a home birth. The charges were subseguently
dismissed at the preliminary hearing. See Globe and
Mail, Nov. 26, 1983. A teenager in Brantford was given
an absolute discharge in a manslaughter case. She left
her baby to die in a toilet after giving birth: Globe
and Mail, March 19, 1985. For similar cases, see Globe
and Mail, Feb. 19, 1985, Dec. 11, 1982, March 26, 1982
and Oct. 17, 1982, A foetus in the process of being
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58.

59,

60.

el.

62.

63.

64.

65.

66.

67.

born was held to be a person for the purposes of s. 203
in R. v. Marsh (1979) 2 C.C.C. (3d) 1 (B.C. Co, Ct.}.

See Colvin, Recklessness and Criminal Negligence (1982)
32 U.T.L.J. 345, 349-5L6, and Stuart, Canadian Criminal
Law (1982), 176-179.

For the comparison, see Boyle, Sexual Assault (1984)
76-88.

As discussed in Chapter 2, infra, the law could move to
an ¢cffence of negligent sexual assault, which would
remove this inconsistency argument. It is not
suggested here, however, that the way to achieve
equality is to adopt one standard of culpability across
the board. Standards should be established in the
context of each crime, as argued by Prof., Pickard in
Culpable Mistakes and Rape: Relating Mens Rea to the
Crime (1980) 30 U, T.L.J. 75. It can certainly be
argued that there is a public interest in promoting
women's control over the birth setting but not in
premoting sexual activity. The law as it stands is
more generous in allowing honest mistakes in the latter
context than it is in the former.

Just as it is not improper to rely upon one of the
various feminist theories discussed in the General
Introduction, Part I, supra, it is equally permissible
to adopt a subjective or objective test in particular
circumstances.

For a discussion of s. 193 see Russell, The Qffence of
Keeping a Common Bawdy-House in Canadian Criminal Law
(1982) 14 Ottawa L.J. 270,

See the Minutes of Proceedings and Evidence of the
Standing Committee on Justice and Legal Affairs, May
20, 1982, Issue No. 86. The Canadian Association of
Elizabeth Fry Society has also called for removal of
soliciting. See, ibid., issue No. 88 at 37.

Prostitution in Canada (19%84) at 90

Report of the Special Committee on Pornography and
Prostitution in Canada {1985). (hereinafter referred to
as the "Fraser Report'}.

Ibid., 534, 538,

Ibid, 538, 546-547, See also Russell, supra, note 62,

309 et seg., who argues for the complete repeal of s.

193,
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68.

69.

70.

71.
72.

73.

74.

75.

See the Fraser Report, ibid., 538-543, for proposals on
amendments to s. 171 to make it a more effective
response to the public nuisance aspects of street
prostitution. It should be noted that a form of the
proposed offence is causing a disturbance by the use of
'sexually offensive remarks or suggestions.' This may
provide some protection for women in areas where street
prostitution occurs (and indeed in other places).

There is also an explicit section relating to prosti-
tution, which would allow a prostitute (or a customer}
to be charged if (s)lhe 'beckons to, stops or attempts
to stop pedestrians or attempts to engage them in
conversation.' {at 53%). In effect this is a
soliciting offence under another guise and would allow
women to be prosecuted for being victimized in this
context.

The reason is identified by Backhouse, quoting from
Flexner, Prostitution in Europe (1914) 108:

The professional prostitute being a social outcast
may be periodically punished without disturbing
the usual course of society... The man, however,
is something more than a partner in an immoral
act: he discharges important social and business
relations, is as father or brother responsible for
the maintenance of others, has commercial or
industrial duties to meet. He cannot be
imprisoned without deranging society.

See s. 179 (1), am. bv 1980-81-82, c. 125, s. 11 and R.
v. Obey {1973 3 W.W.R. 382 (B.C.S.C.) cf. R. v.
Patterson (1972) 19 C.R.N.S. 28% (Ont. Co. Ct.) which
held that only females can be charged as all
definitions of prostitutes refer to females.

(1978) 41 Cc.Cc.C. (2d) 31 ( B.C.C.A.}.
(1978) 4 C.R, (3d) 121 {Ont. C.A.}

As it would have been in Bill C-19, had it been passed
into law. {Bill C-19, An Act to Amend the Criminal
Code, etc., 32nd Parl., 2nd sess., 32-33 Eliz. II,
1983-1984), Cl. 48 would have added the following
provision to s. 195.1: 'Prostitution includes obtaining
the services a of prostitute.’ See also the propcsals
recommended by the Standing Committee on Justice and
Legal Affairs, March 1983.

Sexual Offences Against Children, Vol. 2, 1012-13,

These are discussed in Chapter 2, infra.
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76,

77.

78.

79.

80.
8l.
B2.
83.

84,

85.

However, for an account of how defamation actions are
used in the U.S5. to frighten peolitical activists and

people who complain of police brutality see Pell, The
Big Chill (1984), 177-188, T

This is because a doctrine developed to make the law
more responsive to, e.g., the battered wife syndrome
may become inflexible. Thus accused women may he
convicted because their situation does not precisely
match the situation that Jjudges and juries have begun
to understand. See Crocker, 'The Meaning of Equality
for Battered Women Who Kill Men in Self~-Defence' (1985)
8 Harvard Women's L. J. 121, for an analysis of this
phenomenon in the U.S. Thus what will be suggested
here is not a 'battered wife's' defence, but an
approach that will assist the court in examining the
situation in its complete context from the perspective
of the accused.

This would provide support for the hypothesis that
actors in the the criminal justice system are engaged
in 'patrolling the boundaries of the female sex role:'
Chesney-Lind, 'Chivalry Re-examined: Women and the
Criminal Justice System' in Bowker, Women, Crime, and
the Criminal Justice System (1979) 207. Chesney-Lind
refers to research which shows distinctions being made
between different types of female accused (at 218).

Schneider, Jordan and Arguedas, (1978) 1 Fam. L.R. 118.
See also Vanderbraak, Limits on the Use of Defensive
Force to Prevent Intramarital Assaults' (1978-79) 10
Rutgers-Camden L.J. 643,

(1977) 88 wWash., 24 221, 559 P. 24 548.

Quoted by Schneider et al, supra note 79, 122,

See Ibid., at 121,
See ss, 34-37.

{1957) 26 C.R. 150 (Que. C.A.). The accused was male
in this case,.

See also R. v. Robertson [1954] 0.W.N. 164 (C.A.)
(previous exhibitions of violence and rage relevant);
R. v. Cadwallader [ 19663 1 C.C.C. 380 (Sask. Q.B.)
{fourteen year old boy killed father under extreme
stress caused over a long period of time by father's
threats to kill him); R. v. Scott (1810} 15 C.C.C. (2d)
442 {Ont. H.C.) (accused acquitted where the evidence
showed a history of assaults and she shot the deceased
when he came towards her striking at her with a stick).




- 170 -

(Chapter 4 cont'd)

86.

87.

88,

89.

a0.

91.

92.

23.

94,

95.

96 .

a7.

98.

{1983) 37 C.R. ({34} 198.

{1979) 31 N.S.R. (2d) 461 (C.A.). At the new trial,
the accused pleaded quilty to manslaughter.

L1976] ¢ w.w.R. 390 (Alta. C.A.).

See, e.qg., R. v. Ward (1978) 4 C.R. (3d) 190 (Ont.
C.A.). 'It is not correct to say as a matter of law
that self-defence is justified only where there is no

other reasonable means whereby a person can retreat.'
fat 192).

E.g., R. v. Deegan (1979) 49 C.C.C. (2d) 417 ({(Alta.
C.A.).

See generally,IStuart, supra, note 58, 394-402,

Langley and Levy, Wife Beating: The Silent Crisis
(1977), point to the debilitating effects of abuse upon
the victim's psyche, as does Martin, Battered Wives
(1976).

S. 215.

See Boyle, 'Violence Against Wives - the Criminal Law
in Retreat?' {1980} 31 N.I.L.Q. 35, 50-54,.

R. v. Jan Mohamed, A.I.R., [1929] Lah. 861; Sornarajah,
'Commonwealth Innovations on the Law of Provocation'
(1975) 24 I.C.L.Q. 184 and 'The Doctrine of Continuing
Provocation' (1971) 2 J. of Ceylon Law 101; and Parker
v. The Queen (1963) 111 C.L.R. 610 {Aust. H.C.)} in
which the court recognized the provocation could
consist of a series of acts. In State v, Wanrow,
supra, note 79, the court felt that a narrow time
restriction wrongfully limits the inquiry to the events
immediately associated with killing. See also Kieviet,
The Battered Wife Svyndrome: A Potential Defence to a
Homicide Charge (1978-79) 6 Pepperdine L.R. 213, 226 et

sed.
[1978 a.c. 705

Ibid,, at 718. This test does not give credence to
woman's 'frailtv,' rather it suggests that the tryer of
fact must recognize and understand what makes a parti-
cular woman lose control of herself.

(1969] sS.C.R. 335, adopting the English decision in
Bedder v. D.P.P,
[1954] 1 w.L.R. 1119 {H.L.) which was overruled in

Camplin.
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99,

100,

101.

102,

103.

104,

105.

106.

107,

108.

(1982) 2 C.C.C., (3d) 394 (Ont. C.A.)

Although this is inconscient with the policy urging
that past sexual history should not be adduced with
respect to the complainant in sexual assault cases, the
main concern here that the court must be encouraged to
look at women from a woman's perspective.

The Supreme Court of Canada, in Morgentaler (1975) 20
C.C.C. (2d) 449, tentatively recognized a restricted
version of the defence: 'If it does exist it can go no
further than to justify non-compliance in urgent situa-
tions of clear and imminent peril when compliance with
the law is demonstrably impossible' (at 497). 1In
applying this to abortion it was held that there must
be evidence: '{i) that the accused in good faith
considered the situation so emergent that failure to
terminate the pregnancy immediately could endanger life
or health and (ii) that upon any reasonable view of the
facts compliance with the law was impossible.' (at
500). As in the sections on abortion, it was proposed
that all the abortion offences be repealed, a
consideration of the shortcomings of the defence of
necessity is inappropriate here. Clearly, however, if
political realities are such that repeal is unlikely
then a broadening and clarification of the defence
would be desirable,.

Criminal Law, The General Part: Liability and Defence
(1982) Working Paper 29, 96.

To the extent that the State provides for basic needs
then this defence would be unsuccessful.

S. 17 of the Criminal Code

Paquette v. The Queen [19777 2 S.C.R. 189 limits s. 17
to a person who actually commits the offence and
applies the common law defence to parties.

See, generally, Stuart, Canadian Criminal Law, supra,
note 58, 383-393, PFor a discussion of constructive
murder see Chapter 12, infra.

As suggested by the Law Reform Commission, supra, note
102, 87 and by analogy to the recognition in s.
246(2) {b) that threatening a third person can be
seriously coercive. Section 246(2) (b) creates a second
level form of sexual assault where the victim has
submitted bhecause of threats to a third party.

Thus the requirement that threats be sudden, presenting
an agonizing choice to the accused, as in R. v. Gardner

(1983), 34 C.R. (3d) 237 {(B.C. Co. Ct.}, should be
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109,

110,

111.

112.

reconsidered in the context of an ongoing violent
relationship where a woman is without alternative
shelter and adequate police protection,

One case worth study is that of Gamble and Nichols v.
The Queen (1978) 40 C.C.C. (24) 415 (Alta. C.A.), in

which Janice Gamble was convicted of being a party to

first degree murder where she had played a relatively
passive role in the events. The perceptions of women
like her as to why they acted in the way they did would
rmake discussion of reform less theoretical.

Surprisingly, it would have been retained in a somewhat
different, but still gender-specific, form, in Bill
c-19, cl. 35. See supra, note 67.

It is of course possible that a child be the
perpetrator rather than the victim of incest. Thus
there might be a coercive relationship between a 13
year old brother and his five year old sister. Making
it impossible to charge a child with incest will leave
such cases to be dealt with under sexual assault and
statutory rape laws. It is proposed, consistently with
2.2.5 infra, that incest be reconceptualized to focus
on sexual relations in a relationship of dependence.
To substitute for a concept an arbitrary difference in
age seems artificial and may well offend s. 15 of the

Charter.

See, e.g., Wallach and Ruben, The Premenstrual Syndrome
and Criminal Responsibility (1971) 19 U.C.L.A.L. Rev,
209, and Taylor and Dalton Premenstrual Tension: A New
Criminal Defence? (1983} 19 Cal. West., L. Rev, 269,

113. (1983) 6 Criminal Justice J. 187.
Chaptexr 5
1. As MacKinnon puts it: ‘'With the rape and prostitution

in which it participates, pornography institutionalizes
the sexuality of male supremacy, which fuses the
erotization of dominance and submission with the social
construction of male and female.' Not a Moral Issue
{1984) 2 vale L. & Poclicy R. 321, 326,

See Burstyn (ed.) Women Against Censorship (1985}.

For doubts about the ability of the State to carry out
a feminist mandate see King, 'Censorship and Law
Reform: Will Changing the Laws Mean a Change for the
Better,' Ibid., 88.
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4'

5.

11.

12,

13.

14,

15.

See Clark, 'Liberalism and Pornography,' in Copp and
Wendell (eds.}, Pornographv and Censorship (1983).

See On Pornography and Prostitution Brief Presented to
the Special Committee on Pornography and Prostitution,
Canadian Advisory Council on the Status of Women,
April, 1984. For a discussion of the range of feminist
view see Jarvis, Whose Freedom?; Pornography, Feminism
and the Law' (1983), paper prepared for Status of Women
Canada.

Kostash, 'Second Thoughts' in Burstyn, supra, note 2,
32.

See Mahoney, Obscenitv, Morals and the Law: A Feminist
Critique (1985) 17 Ottawa L.R. 33.

{1985) 11 William Mitchell L. R, 41, 75-76.
Supra, note 1, 324,
Supra, note 8, 56-58,

Report of the Special Committee on Pornography and
Prostitution in Canada, (1985) 267. For a recent
critique of the Fraser Committee Report see Noonan,
Pornography: Preferring the Feminist Approach of the
British Columbia Court of Appeal to that of the Fraser
Committee. (1985) 45 C.R, (34) 6l.

Ibid. 266, 259,

Lewis, Minutes of Proceedings and Evidence of the
Standing Committee on Justice and Legal Affairs,
Issue no. 12, March 3, 1978,

Longino, 'Pornography, Oppression and Freedom: A
closer Look,' in Lederer {ed.), Take Back the Night:
Women on Pornography (1982).

MacKinnon, supra note 1, 321. 'This definition is a
slightly modified version of the one passed by the
Minneapolis City Council on December 30, 1983.
Minneapolis, Minn., Ordinance amending title 7, chs.
139 & 14, Minneapolis Code of Ordinances Relating to
Civil Rights. The ordinance was vetoed by the Mayor,
reintroduced, passed again, and vetoed again in 1984.'
ibid. See, generally, Baldwin, The Sexuality of
Inequality: The Minneapolis Pornography Ordinance
(I984) II Law and Inequality 629. This definition has
been criticized by feminists, on the basis that it
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16,

17.

18.

19,

20,

21-

22.

23.

24.

attacks sexually-explicit material, is used by anti-
feminists, adopts a male view of the private, and views
sexuality as an unrelenting realm of victimization of
women. See Duggan, Hunter and Vance, 'False Promises:
Feminist Antipornography Legislation in the U.S.,'

Burstyn, supra, note 2, 130 et seq.
Brief, supra, note 5, 3.

For the full definitions see the Fraser Report, supra
note 11, 276-279, 630-631., The offences involving each
tier are different.

For an analysis of other media images, see Steele, 'A
Capital Idea: Gendering in the Mass Media,' Burstyn,
supra, note 2, 58.

It may be easier to achieve consensus on the criminali-
zation of violent pornography. See Clark, supra, note
4. But, the tendencv to focus on pornography (and
sexual assault) as violence, and not sexuality, seems
to deny the reality of what sexuality is in our
society.

The Fraser Report, supra, note 11, 276-279,

See R. v. Doug Rankine Co., {(1983) 36 C.R. (3d) 154
(Ont. Co. Ct.): '(F)ilms which consist substantiallv or
partially of scenes which portray violence and cruelty
in conjunction with sex, particularly where the perfor-
mance of indignities degrades and dehumanizes the
people upon whom they are performed, exceed the level
of community tolerance.' {at 173). See also R. v.
Wagner (1985) 43 C.R. {3d) 318, together with the
annotation by Noonan.

Sexual Offences Against Children (1984), Report of the
Committee on Sexual Offences Against Children. See
Chs. 47-55, and for a summary, pp. 99-103., The Report
also recommends, restrictions on the access of children
to pornography (at 106). This is not adopted here
because of the recommendation that pornography should
not be available to anyone. See also the discussion
and proposals in the Fraser Report, supra, note 11,
579-590, 629-649,.

See ss. 281.1-281.3 of the Criminal Code.

The Fraser Committee did not share these concerns and
proposed the inclusion of 'sex' in the hate literature
provisions (s, 281.1.(4)), together with other
amendments designed to improve these provisions. See
generally supra, note 11, Ch. 25.
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25,

26,

27.

28.

29,

30.
31.

32.

Schur a describhes the feminist dilemma in his bock
Labeling Women Deviant (1984), 171-172,

Minutes of Proceedings and Evidence of the Standing
Committee on Justice and Legal Affairs, Issue No, 86,
May 20, 1982, The Supreme Court of Canada has struck
down municipal initiatives so far: see Westendorp v.
The Queen (1983) 32 C.R. (3d) 97, and Whyte, Prosti-
tution: Municipal Regulation and the Domain o
Criminal Law Meet Again (1983) 32 C.R. (3d) 107. This
is neot to say, however, that municipal by-laws clearly
addressed to public nuisance rather than prostitution
would not be constitutional.

Prostitution in Canada (1984) 90,

S. 15 of the Charter. See also In re P,, (1977) 92
Misc. 2d 62, 400 N.Y.S. 24 455 (enforcement of prosti-
tuticn statute almost exclusively against females
denies equal protection).

Supplemented by the offence of attempting to cause a
disturbance. See, e.g., R. v. Kennedy (13%73) 21
C.R.N.S. 251 (Ont. C.A.). It is not clear whether a
disturbance must actually be caused Poole v, Tomlinson
(1957) 26 C.R. 92 (Ssask. Q.B.); R. v, Eyre, [I97F 2
W.W.R. 656 (B.C.S.C.); in R, v. Pordridske (1980) 23
A.R. 329 (Alta. Q.B.) it was held that drinking and
shouting gross ohscenities was sufficient to support a
conviction} or whether it must be the case that the
behaviour in guestion might reasonably cause a distur-
bance (R. v. Swinimer (1978) 25 N.S.R. {2d) 512
(C.A.)Y. It would seem difficult to justify the
criminalization of behaviour which does not, however,
ir fact cause a disturbance.

Supra, note 22, Chs. 42-46.
Ibid., 99.
Ibid., 97.
Ibid., 95.
Ibid., 96.

As documented in the Fraser Report, supra, note 11,
416-419,

Ibid., 543-546.

Ibid., 543,
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38.

39.

40,

41.

44,

45,

46,

Supra, note 26. Criminalization of customer behaviour
was proposed to the Fraser Committee by Prof. Constance
Backhouse and a group of law students from the Univer-
gity of Western Ontario, on the basis that the root
cause of the problem was the male demand for sexual
services., It was rejected as being open to challenge
under s. 15 of the Charter. (See supra, note 11, 521).
This illustrates very well the limitations of an
approach to equality not firmly grounded in an under-
standing of the subordination of women.

For a discussion of the various harms of prostitution,
including the victimizing of the prostitute, see
Jennings, The Victim as Criminal; A consideration of
California's Prostitution Law {1976) 64 Cal. L.R, 1235,
See also Erbe Prostitutes: Victims of Men's
Exploitation and Abuse (1984) II Law and Inequality
609.

Rarry, Female Sexual Slavery (1981).

Heyl, 'Prostitution: An Extreme Case of Sex
Stratification' in Adler and Simon {(eds.), The
Criminology of Deviant Women (1979}.

Collins, A Conflict Theory of Sexual Stratification
(1971) 19 Social Problems 3.

See, e.g. Federal/Provincial/Territorial Report on Wife
Battering to the Meeting of Ministers Responsible for
the Status of Women, Mav 28-30, 1984,

Tbid., 343-346. The substantive issues regarding
self-defence, provocation and contempt are discussed in
Chapter 4, supra. See Stallone, Decriminalization of
Violence in the Home: Mediation in Wife Battering
Cases (1983) II Law and Inequality 493,

For a summary of the effects of the Criminal Law
Amendment Act, S5.C. 1980-81-82, c. 125, see Boyvle,
Sexual Assault (1984), Ch.3.

E.g., Kinnon in the Report on Sexual Assault in Canada
(1981), prepared for the Canadian Advisory Council on
the Status of Women, suggests that pressure for reform
focused on the need for sexual equality before the law,
recognition of the assaultive nature of rape, and more
realistic and enforceable penalties. A major impetus
behind reform was the work of Lorenne Clark and Debra
Lewis. See Rape: The Price of Coercive Sexuality
(1977).
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47,

48.

49,
50.

51.

52,

53.

54,

55.

56.

F.g., the Toronto Area Causus of Women and the Law
1ssued a Jeint Statement on C-53, identifving some of
the problems. See also MacKinnon, Not a Moral Issue
supra, note 1, 343, criticizing the emphasis on rape as
an act of violence, not sex.

Chase v, The Queen (1984) 40 C.R. (3d4) 282, 13 c.cC.C.
(3d) 187. Leave to appeal to S.C.C. granted: 41 C.R.
(3d) =xxiv.

{(1985) 44 C.R. (3d) 254 (Ont. C.A.).
(1985) 44 C.R. (34} 263 (Alta., C.A.)

Chase was also not followed in R. v. Ramos (1984) 42
C.R. {3d4) 370 (N.W.T. Terr. Ct.) (test should be cne of
common sense and basic societal values in our society;
breasts intimately connected with sex) and Gardynik v.
The Queen (1984) 42 C,R. (3d) 362 (Ont. Co. Ct.)
{breasts a patent sexual symbol).

R. v. Lang, as yet unreported, judgment delivered 22nd
October, 1984,

R. v. Thorne {1984) 13 W.C.B. 261 (Ont. Co. Ct.}.

There may well be differing lesbian and heterosexual
perspectives.

This is obwviously a much broader issue, but in this
particular manifestation it provides an excellent
example. There are many areas of law where male and
female perspectives may tend to diverge. To date,
judicial appcointments have meant that we have tended to
choose the male perspective. It is wital in the long
term that many more women be appointed to the Bench and
that existing judges undergo continuing education on
such issues as the meaning of 'sexual.'

E.g., in the Joint Statement on Bjill C-53, issued by
the Toronto Area Caucus of Women and the Law, it was
stated: 'At a minimum, the Jjury must be instructed that
the defence of 'honest belief' must be based on honest
and reasonable grounds, and that a mere 'honest belief’
is not a sufficient defence. N.B.: We say 'minimum'
because some if not most of us think that there should
be no defence of "honest belief' at all.' It is even
possible to find individual feminists who accept the
approach adopted in Pappaijochn v. The Queen (1980) 2
S.C.R. 120, See the evidence of Lorenne Clark in
Minutes of Proceedings and Evidence of the Standing
Committee on Justice and Legal Affairs, Issue no. 91,
June b, 1982,
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57.

58,

59.

60.

6l.

62.

63.

64,

65,

66.

67.
68.
69.
70.

71.

Ibid,.

See, however, the decision in R. v. Sansregret {1983)
37 C.R, (3d} 45 {(Man. C.A.,), in which Matas J.A. seemed
to reject the applicability of the defence where the
accused terrorized the victim prior to her pretence of
consent. This is a very difficult case from which to
abstract any principle as the reasoning is obscure and
the decision seems to reject the findings of fact at
trial.

For a review, see Boyle, supra, note 45, 76-88.

Culpable Mistakes and Rape: Relating Mens Rea to the
Crime (1930) 30 U.T.L.J. 75 and Culpable Mistakes and
Rape: Harsh Words on Pappajohn (1980) 30 U.T.L.J. 415.

Punishment and Responsibility: Essays in the
Philosophy of Law {1968}, 154, This is very similar to
the approach advocated by Prof, Pickard.

See The Australian Aftermath of D.P.P. v. Morgan (1977}
25 Chitty's L.J. 289, 296,

See Pickard, supra, note 60.

I.e, where the victim submitted to a sexual tcuching.
It would have no relevance with respect to the inijury
caused where she did not submit or where she was
required to tolerate abusive working conditions not
involving touching.

See Boyle, supra, nhote 45, 69-71,.

See, e.g., on assault, R. v. Barron (1984} 39 C.R.

{3@) 379 (Ont. H.C.), in which it was held that the
victim had implicitly consented to teenage horseplay.
Mr, Justice Ewaschuk seemed to make it difficult to
establish absence of consent, given the evidence of the
'usual pushing and shoving indulged in by voung
teenagers’'.

S. 146 of the Criminal Code.

5. 150.
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72,
73.
74.
75,

76.

77.

78,

79.

80-

81.

82.

83,

S. 154,

5. 166,

S. 1l67.

s. 168,

Either against men or as against themselves. E.g., the
Alberta Court of Appeal has stated that such offences
protect young women and girls against themselves: R.

v. Wiberg (1955) 22 C.R. 321. If so, they are restric-
tions on sexual autonomy masquerading as protection.

The Law Reform Commission has adopted something like
this approach in its proposal of an offence of sexual
interference due to dependency. See Report on Sexual
Offences (1978), 22,

See, generally, Backhouse and Cohen, The Secret Oppres-
sion: Sexual Harassment of Working Women (1978).

See, e.qg. the position of the National Action Committee
and the Vancouver Coalition for a Non-Sexist Criminal
Code, Minutes of Proceedings and Evidence of the
Standing Committee on Justice and Legal Affairs, Issue
No. 91, June 6, 1982,

They are summarized in the Report at 46-48.

See supra, note 27, et seg., Ch. 3, and accompanying
text.

E.g., the new s. 167(2} (d), proposed by Bill C-53 (lst
sess., 32nd Parl., 29 Eliz.II, 1980-81), would have
simply introduced new wording, allowing the accused a
defence if he established that he was 'less responsible
than the complainant for the sexual misconduct that
took place.'’

See Lahey, Implications of Feminist Theory for the
Direction of Reform of the Criminal Code, (1984),
commenting on the proposal of the Law Reform
Commission: 'The decriminalization of 'adult' incest
is particularly tragic for women who are over eighteen,
because they now have even less power to bhreak free of
such relationships as they mature. At least the threat
of going to the police gives adult women some power in
incestuous relationships;...' (at 62; emphasis in
original), The Law Reform Commission of Canada has,
however, recommended that s.150 be reported, while
retaining some provision for control of incestious
relationships., See Law Reform Commission of Canada,

Report on Sexual Offences (1978}, 25 et seq.
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84,

85.

Incest, a paper presented at a conference entitled 'The
Changing Law of Sexual Assault,' Faculty of Law,
Dalhousie University, January 1982,

As a point of clarification, it is not imagined that
judges should simply be educated about different
perspectives on this issues. This is only one of many
areas where judges should become sensitized to the
possible limitations of their perspective.

Chapter 6

1.

5.

6.

It is particularly important to seek out various
feminist analyses, as there is unlikely to be consensus,
particularly since the following list might be perceived
to be based on the idea of women as virtuous, loving

and nurturing, not just with respect to other adults

and children but the whole universe.

See Freeman, The Rights of Children in the International
Year of the Child (1980) 33 Current Legal Problems l.

He suggests that a contributory factor in child abuse

is our cultural acceptance of corporal punishment (at
8).

See s. 244(1) (a), and generally Stuart, Canadian
Criminal Law (1982), 457-468.

See, e.g., Llewellyn and Hoebel's description of the
's1ightly vague edges of Cheyenne 'private property in
chattels in the face of a non-possessor's want or
need', in The Cheyenne Way (1961), 226 et seg. It is
stated that 'there seems to have been no real legal
mechanism for handling petty thieves' (at 227).

See s, 190 for government lotteries.

See, e.g., Boyle, Home Rule for Women: Power-Sharing
Between Men and Women (1983) Dalhousie L.J. 790.

Chapter 7

1.

2.

See Foreword, supra, note 3, and accompanying text.

Schedule B of the Constitution Act, 1982, en. by the
Canada Act, 1982 (U.K.), c.ll (hereinafter referred to
as the 'Charter').
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1. Quoted in Whitely, Jurisdiction in Criminal Law {1985},
223,

2. R.S.C. 1970, ch. C-34, as am.

3. The foundations of constitutionality of Canadian law
are ss. 91 and 92 of the Constitution Act, 1867, (U.K.)
30-31 Vict. c.3, and the Charter.

4, This is discussed more fully in Part II, supra.

5. There are a few cases where the so-called Pre-Menstrual
Stress (PMS) syndrome has been successfully pleaded to
diminish criminal responsibility for homicide, e.g. the
cases of Sadie Craddock (1979) and Christine English
(1980) in Britain, and Shirley Santos (1982) in the
U.S. (Brooklyn, New York}., See Norris, PMS (1981)
269-288; Dalton, Once a Month (1983), 203-215. Gloria
Steinem's humourous essay, 'If Men Could Menstruate'’
(in Outrageous Acts and Everyday Rebellions (1983) 337)
brilliantly illustrates some of the political
considerations which may accompany the reluctance to
incorporate the P.M.S. 'defence' into the
jurisprudence., See also Ch. 9, infra, notes 7 and 16,
and accompanying text.

6, One can mark the popular acceptance of this notion from
the publication of Susan Brownmiller's Against Our
will, in 1971.

7. Provincial evidence acts require corroboration for
women's testimony in prosecution for such offences as
breach of promise of marriage, and seduction. The
Criminal Code has specifically abrogated the
requirement of corroboration in sexual assault cases.
See 11.5 infra.

8. Canada Evidence Act, R.S8.C. 1970, ch. E-10, s. 4.

9. For examples under s. 195 see R. v. Murphy and Bieneck
(1981) 60 C.C.C, (24) 1 (Alta. C.A.).

10. E.g. the 'Vagrancy C' offence (formerly s. 175 (1) (c))
was repealed in 1972, Formerly in some provinces
soliciting only related to women, while in others men
could also be charged.

Chapter 9

1. Schedule B of the Constitution Act, 1982, en. by the
Canada Act, 1982 (U.K.), c. 11 (hereinafter referred to
the 'Charter'),
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2.

10.

11.

12.

13.

14.

Canadian Bill of Rights, R.S.C. 1970, App. III, as am.
ss. 2{a) and (b}.

Canada Evidence Act, R.5.C. 1970, ch. BE-10, .s.5.

Bill of Rights, supra, note 2, s. l(a).

{1981) 450 U.S. 464.

The Charter s. 15 has been applied to overrule s. 146,
which creates an offence for male having sexual
intercourse with certain young women, but not females
with young men: R, v. Lucas (1985) 14 W.C.B., 235 (Ont.
Dist. Ct.). This analysis could defeat the application
of ss. 216 or 543(2) (b), if ever they were used and
seen to disadvantage the accused.

See Ch. 8, supra note 5 and infra, note 16, and accom-
panying text.

Siggins, Brian and the Boys (1985) at 27.

The controversial Minnesota enactment created a cause
of action for damages occasioned by the 'injury' caused
by viewing pornographic material on the racks of corner
stores, movie marquis, etc.: Ordinance of the City of
Minneapolis, amending title 7, ch. 139, Minneapolis Code

of Ordinance Relating to Civil Rights in General (1983).

See the judicial interpretation of freedom of

expression, and reasonable limits to it, in R. v.

Ramsingh (1984) 14 c.Cc.C. (3d4) 230 {Man. Q.B.): R. v.

Red Hot Video Ltd. (1984) 11 C.c.c. (34) 389 (B.C. Co.

Ct.); Ontario Film and Video Appreciation Society v.
Ontario Board of Censors (1983) 34 C.R. (3d4) 73, (Ont.

Div. Ct.), app'd (1984) 38 C.R. (3d) 271 (Ont. C.A.).
See Ch. 3.2.4 and Ch., 4.2.1, supra.

See, e.9., Borowski v. A.G. Canada and Minister of

Finance (1983} 8 C.C.C. (3d) 392 (Sask. Q.B.}.

See Part T, Chapter 3, supra.

See R. v. Diabo (1974}, 27 C.C.C. (2d) 411 (Que. C.A.}

- jury array challenged by native accused on basis that
no natives on valuation role from which panel was
produced. - appeal dismissed: exclusion on basis of
geography, not race.

R. v. LaForte (1975), 25 C.C.C. (2d}) 75 {(Man. C.A.)

- jury array challenged because of few women and natives
properly dismissed - no evidence of misconduct by
Sheriff,
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15. R.S8.C. 1970, c¢. E-10, as am.; infra, Ch. 11.3.

16. R. v. Saxell (1980), 59 C.C.C. (24) 176 (Ont. C.A.}.
17. But see Ch. 4.2.3 and 4.4.5, supra.

Chapter 10

1, Criminal Code, ss. 455, 455.3, 723, 724.

2. R.S.0. 1980, c. 107, s. 12{(b}. This provision appears
to be unigque in Canada. See also s. 12(d}.

3. McLeod, Victim Non Cooperation in the Prosecution of
Domestic Assault (1983) 21 Criminology 395.

4, B8See Lewis, Rape: The Price of Coersive Sexuality
(1977} ; Baril, Cousineau and Gravel, Quand les femmes
sont victimes, guand les hommes appliquent la loi (1983)
16 Criminologie B9; McLeod, ibid.

5. Between 40 - 50% of all homicides happen within family,
half of which are interspousal: Chimbos, 'Marital
Violence: A Study of Husband-Wife Homicide,' in K.
Ishwaren {ed.) The Canadian Family (rev'd ed., 1976).

6. Criminal Code, s. 745.

7. See R. v. Chohan (1%69) 5 C.R.N.S. 30 (B.C.S5.C.);
McKenzie v. Martin [1954 S.C.R. 361, 108 C.C.C. 305.

8. 8. 472,
9. 8. 457 (2)(4).
10, s. 457 (1) (b).
11. See Visher, Gender, Police Arrest Decisions, and Notions
of Chivalry (1983) 21 Criminology 5; Barnhorst, Female

Delinguency and the Role of Women (1978) Can. J. Fam. L.
254,

12, See Dowson v. The Queen (1983} 7 C.C.C. (34) 527
{5.C.C.}; Armstrong and Chasse, The Right to an
Independent Prosecutor (1974) 28 C.R.N.S. 160.

13. Law Reform Commission of Canada, Disclosure by the
Prosecution (1984}, Report 22. An empirical study on
preliminary hearings yielded the statistics that of
7,219 cases polled, 30% had preliminary hearings:
evidence was called in only 46% of cases where hearings
were held. A guilty plea was entered in 71% of cases
where the accused was committed for trial fat 11).
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14, R. v. Williams, April 1, 1982 {(Ont., Prov. Ct.) per
Dnieper J.

15. R. v. X. (1983} 43 0.R. (2d) 685 (Ont. H.C.J.) per
Iinden J.

16. Ibid., at 689.

17. 1Ibid.

Chapter 11

1. R.S8.C. 1970, ch. E-10, as am. ({hereinafter refered to
as C.E.A.).

2. R.S8.C. 1970, ch., C-34, as am. {hereinafter refered to
as Cr. C.).

3. Cross on Evidence, (5th ed., 1979), 236.

4. MacCrimmon, Consistent Statement of a Witness (1979),
17 Osgoode Hall L.J. 285,

5. R. v. Lillyman (1896) 2 L.R. 167; R. v. Osborne {1905]
T K.B. 551 (C.C.R.): Thomas v. The Queen [1952] 2 S.C.R.
344; R. v. Kulak (1979} 46 C.C.C. {2a) 30 (Ont. C.A.).

6. Timm v. The Queen [1981] 2 S.C.R. 315.

7. R. v. Kistende {1875) 29 C.C.C. (24) 382 (Ont. C.A.).
R. v. Boyce 974) 28 C,R.N.S. 336 {Ont. C.A.}.

g, S.C. 1980-81-82-83, ch. 125 (Bill C-127).

9. With the amendment proposed in Bill C-53, An Act to
amend the Criminal Code in relation to sexual offences
..., lst session, 32nd Parl., 29 Eliz. II, 1980-8l.

10. Offences involving consent of lack thereof. See Cross
on Evidence, 5th ed., (1979) 212. Cf MacCrimmon, supra,
note 4, who states that the rule also applies to
of fences of non-sexual viclence.

11. Report of the Federal/Provincial Task Force on Uniform
Rules of Evidence, Report on Evidence (1982), 302,

12. Watt, The New Offences Agains the Person: The

Provislons of Bitil ¢-127 (1984) 164-214. To demonstrate
the incongruity of such a restriction, the author cites
as an example an indictment on a charge of incest and
one on a charge of sexual assault; the rule would bhe
applied in one case and abolished in the order.
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13,

14,

15.
16,
17,
18,
19.

20.
21,
22.
23.
24,
25.
26.
27.

28.

29.

30.

31.

32.

33.

Boyle, Sexual Assault (1984), 152,

See Dawson, The Abrogation of Recent Complaint: Where
Do We Stand Now? (1985) 27 Crim. L. Q. 57.

Fortin Preuve Pénale (1984) ed. Thémis, 493.

Watt, supra, note 12, 187.

Fortin, supra, note 15; Watt, supra, note 16.

This was the conclusion reached in the Report of the
Federal/Provincial Task Force on Uniform Rules of
Evidence concerning the impact of abolition of the
doctrine of recent complaint; supra, note 1l.
(1984) 40 C.R. (3d) 84 (Ont. H.C.)

{1383} 36 C.R. (3d) 281 (N.S. Co. Ct.}.

(1984) 13 w.C.B. 134 (B.C.S.C.).

R. v. Temple {1984) 12 W.C.B. 71 (Ont. Co. Ct.).
Supra, note 11, ss. 118 and 120.

Supra, note 9.

Bill §-33, Uniform Evidence Act, 18 November 1982,

Supra, note 20.

Nelson, An Experimental Study Concerning Jury Decisions
in Rape Trials (1978) 1 C.R. (3d) 265,

Hoskyn v. Metropolitan Police Commissioner [1978] 2 All
E.R., 136.

(1980) 12 C.R. (3d) 193 (Ont. C.A.). See also R. v.
Fellichle (1980) 12 C.R. (3d) 207 (B.C.S.C.); R. v.
Marchand (1980) 55 C.C.C. (2d) 77 (N.S.C.A.}.

R. v. Morrisson (1984) 11 wW.C.B. 294 (Ont. Co.
R. v. Sillars (1978) 12 C.R. (3d) 202 (B.C.C.A.

Supra, note 26,
Experience has show that women are more often called to

testify for or against their husbands than hushands for
or against their wives.
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34,
35.

36.

37.

38.
39.
40.
4]1.

42,

43.

44,
45,
46.
47,
48.
49,
50.
51.
52.
53.
54.

55.

Supra, note 11, 281,

Trammel v. U.S. (1980) 445 U.s5. 40.

The Criminal Law Revision Committee of England and the
South Australian Criminal Law and Penal Methods Reform
Committee favour making the spouse a competent witness.

Law Reform Commission of Canada, Report on Evidence
{1975). See s5.54,

Ibid, 100,
Supra, note 11, 292,

Delisle, Evidence: Principle and Problems (1984).

8 Wigmore on Evidence, s, 2333,

Gosselin v. The Queen (19203) 33 S.C.R. 255:; R. v.
Kotapski (1981) 66 C.C.C. ({2d) 78 (Que. S.C.).

The privelege with respect to marital communications
requires a valid marriage and therefore does not apply
to common law spouses. See R. v. Coffin (1954) 19 C.R.
222 {(Que. Q.B.).

R. v. Kanester (1966) 4 C.C.C. 231 (B.C.C.A.)

R. v. St-Jean (1976) 34 C.R.N.S. 378 (Que. C.A.}.
Supra, note 26, ss. 166-173.

Ss. 167-168.

S. le9.

S. 170.

S. 172,

S. 173,

Supra, note 11, 461-462.

Report on the Law of Evidence (1976) 141.

Eleventh Report, Evidence {General), Cmmd., 4991 (1972}

8 Wigmore on Evidence, s, 2228,
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56.

57.

58.

59.

60.

61.

62.

68.

69.

70.

At the same time recognizing that the marital privilege
is mutual.

Supra, note 37.

The offences for which corroboration is currently
required are rather uncommon (e.%., perjury, s. 123;
treason, s.47(2); forgery, ss. 4, 195 and 256). The
testimony of accomplices and children must bhe
corroborated, At one time, corroboration was also
required in cases of sexual assault; this rule has
since been repealed {s. 246.4). The rule has been
mitigated for testimony from an accomplice; see
Vetrovec v. The Queen (1982) 27 C.R. (3d4) 304 (S8CC).

I.e., the capacity of observation, the capacity of
recollection, and the capacity of communication.

C.E.A, s, 16(2} and Cr. C. s. 586.

-Case law has led to the development of this rule of

practice requiring the judge to warn the Jjury of the
danger of convicting on the evidence of a child if this
evidence is not corroborated. See R, v. Campbell
[1956)} 2 Q.B. 432; Kendall v. The Queen ([1962) S.C.R.
469,

In R, v. Heanev, Hachborn, J. concluded that
corrcboration is required for all types of testimony
from a child (July 11, 1985, Ont. Prov. Ct.) not
reported.

3 Wigmore on Evidence (1940, 3d ed.) s. 924a, 459,

5. 586,
Supra, note 15.

Supra, note 26.

We should point out that this section may cause
problems since it could lead to resurrection of the
rule in cases of sexual offences (s. 246.4 Cr. C.).
This needs to be clarified.

It must be rememhered that the Bill retains the oath.

Report of the Committee on Sexual Offences Against
Children and Youth (1984), recommendation no., 19, 635,

S. 142 Cr.C., S.C. 1974-75-76, ch. 93, s. 8.
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71.

72.

73.

74,
75.
76.

77.

78.

79.

80.

8l.

B3.

84.

85.

86.

87.

Forsythe v. The Queen (1981} 19 C.R. (34) 261, 53
c.C.C. {24y 225 (s.cC.C.).

S.C. 1980-81-82-83, ch. 125, s. 6.

Ss. 246.6(2) and (3) were designed to overrule the
Forsythe decision, supra, note 71. We should also
mention that s. 246.6, which deals with sexual
activity, applies to cases of sexual assault and
therefore does not necessarily extend to other sexual
offences,

See Boyle, supra, note 3; Watt, supra, note 12,
Boyle, supra, note 13,
Watt, supra, note 12.

Parker, The 'New' Sexual Offences, (1983) 31 C.R. (3d)
317.

See Boyle, supra, note 13. In such cases, because the
evidence is introduced by the Crown, surprises can be
avoided and the victim will know what to expect.

Fortin, supra, note 15.

Supra, note 13,

The former section 142 was more specific and avoided
any element of surprise for the victim. See Boyle,

supra, note 13.

Schedule B of the Constitution Act, 1982, en. by the
Canada Act, 1982 (U.K.) c.ll.

wWatt, supra, note 12.

This section was designed to overrule the Supreme Court
decision in Forsythe.

Watt, supra, note 12. Doherty, *Sparing' the
Complainant 'Spoils' the Trial (1984) 40 C.R. (34) 55.

(1984) 40 C.R. {34) 41 (Man. Q.B.).

R. v. Roche {(1984) 40 C.R. (3d} 138 (Ont, Co. Ct.}; (in
which the judge ruled that excluding the defence of
error of fact in the case of an offence under s.
246.1(2) violates ss. 7 and 11(d) of the Charter).
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88. For a detailed critigue of this decision, see Dohertyv,
supra, note 85,

89, Tanford and Bocchino, Rape Victim Shield Laws and the
Sixth Amendment (1979) 128 U, Pens. L. R. b4d4,

90. Backhouse and Schoemroth, A Comparative Survey of
Canadian and American Rape Law (1983) 6 Can-U.S. L.J.
48,

91. Solicitor General of Canada, Canadian Urban
Victimization Survey, Reported and unreported crimes,
Bulletin 2, 1984,

92, Supra, note 28,

Chapter 12

1. Strategic Planning Committee, Third report of the
Strategic Planning Committee of Correctional Service
Canada (1983).

2. Bertrand, Recension des écrits sur la pathologisatiocn
des comportements féminins et la victimisation des
femmes (1984), Research Report, University of
Montreal, School of Criminology.

3. Criminal Code, R.S.C. 1970, ch. C-34, as am.

4, R.85.C. 1970, ch. N-1, as am.
5. §&. 669(a) and (b) Cr.cC.

6. 5. 5(1l), Narcotics Control Act.

7. 8. 234(1) Cr.C.

8. Correctional Service Canada, Operational Information
Services, (February 1985). Cocommunication to the author
by €. Gillis, C.S.C., Ottawa.

9. Crisman, 'Female Offenders,' (1976) Proceedings of the
106th Annual Congress of Corrections, American
Correctional Association, 147-155,

16. Potter, Women in prison (197%a}) 2 no 4 Prison Law
Monitor 73. Potter, Women's Work? The Assault on Sex
Barriers in Prison Job Training (1979b) 5 no 3
Corrections Magazine 43,

11. U.S5. Comptroller General, Women in Prison - Inequitable
Treatment Requires Action {(1980).
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12.

13.

14,

15.

16,
17.
18,

19.

20.

21.

22.

23.

24,

25.
26.
27,

28,

Sacks, Case for Coeducational Institutions (1978) 2 no
3 Offender Rehabilitation 255.

Sobel, Women in Priscon: Sexism Behind Bars (1980) 2
Professional Psychology 331.

Anderson, Criminal Justice and Women (1980) 142 America
339. See also: Herbert, Women's Prisons, An Equal
Protection Evaluation (1985) 94 Yale L.J. 1182; Koban,
Parent in Prison: A Comparative Analysis of
Incarceration of the Families of Men and Women (1983) 5
Research in Law, Deviance and Social Control 171.

Fabian 'Women Prisoners - Challenge of the Future,' in
Alpert (ed.), Legal Rights of Prisoners (1980), 171.

Supra, note 11.

Supra, note 15.

Supra, note 12.

Smykla, Does Coed Prison Work (1979} 59 no 1 Prison
Journal 61.

Smykla, Coed Prison (1980) New York, Human Sciences
Press.

Supra, note 13

Royal Commission on the Status of Women, Report (1970},
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