Chap. 13.

CHAP XVIL
of breaking Prifon.

S UCH Offences by the Party himfelf, accompanicd with Force, come
under the Notion of Prifon-breaches; which I fhall cotifider,

1. As they ftand by the Common Law. _
2. On the Statute de frangentibns Prifonam, which was made in the
frft Year of King Edward 2.-

Sect. 1. And firft as to Prifon breaches, as they frood by the Com-
mon Law; it feems the better Opinion, * That all {uch Offences were Fe-
lonies, if the Party were lawfully in Prifon for any Caule whatfoever,
whether Criminal or Civil, and whether he were actually in the Walls
of a Prifon, or only in the Stocks, or in the Cuftody of any Perfon who
had lawfully arrefted him ; and it feems not to have been any Way material
whether the Prifon did belong to the King, or to the Lord of a Fran-
chife; not only for that evéry Perfon who isunder 2 lawfal Imprifonment,
may properly enoogh be called the King’s Prifoner; but alfo becaufe It is
allowed, ® That whoever bresks from any {uch Imprifonment, fince the
Statute de Jrangentibus Prifonam, is guilty of Felony: From whence it
feems clearly to follow, That he muft have been in like Manner guilty
before that Statute, the Purport whereof is not to make any Offences
Felonies which were not {o before, but only tot reftrain fome of thofe
which were. And it © feems alflo to be clear, That the Confeffion of
fuch Offence Defore the Coroner is not traverfable by the Common Law ;
which is not altered as to this Point by the Statute.

Seid. 2. And now I am to confider thefe Offences, as they fand Dy
the (aid Statute, for the berter Underftanding whereof 1 (hall firlt fet
down the Words of the Statute, and then endeavour to thew in what
Manner they are to be underftood.

Seit. 3. And firlt, the Words of the Statute are as follows, De pri-
Jonariis prifonam frangentibus, Dominus Rex vult & precipit, quod mullus de
catero, qus prifonam fregerit, fubeat Judiciuns vite vel membrorum pro fratti-
one prifong tantum, wifi canfa, pro qua captus & imprifonatus fuerit, tale ju-
dicium reguiras, [ de illa fecundum legem & canfuctudinem terre fuiffet con-
witfus, licet temporibus preteritis aliver fleri comfuevit. For the better Un-
derftanding of the Conftruftion whereof, 1 (hall confider the following
Potnts.

1. What fhall be faid to be 2 Priflon, within the Meaning of this
Statute, :
2. How far thie Imprifonment ought to be well grounded.
3. What thall be faid to be a Breaking of Prifon.
4. For what Crime the Party ought to be impri{oned, to make the
Offznice of breaking the Prifon Felony, within the Intent of the Satute.
5. Whe.
3
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. Whether the Offence of breaking Prifon can never amount to High
Trealon.

6. At what Time, and in what Manner, the Offender is to be pro-
ceeded againf.

7. 1n what Manner be is to be indiced.

8. In what Manner thofe are to be punifhed for 2 Breach of Prifon,
who are within the Bencfit of the Statute.

Seit. 4. As to the fitlk Point, wiz. What (hall be faid to be a Pri-
fon * within the Meaning of the Statute 5 it feems clear, That any Place
whatfoever, wherein a Perfon under a tawfal Arreft for a fuppofed Crime,
is reftrained of his Liberty, whether in the Stocks or Street, or in the
common Gaol, or the Boufe of a Conftable or private Perfon, or the
Prifon of the Ordinary, is properly a Prifon within the Statate 5 for Im-

rifonment b is nothing elfe but a Reftraint of Liberty,

Seft. 5. As to the fecond Point, ciz. How far the Imprifonment
ought to be wel) grounded, it is clear, ¢ Thatif a Perfon be taken vpon
a Capias awarded on an Indiltment or Appeal againft him, for a {uppo-
{ed Treafon, or Felony, he is within the Statute if he break the Prifon,
whether any fuch Crime were in {ruth committed by him or any other
Perfony or nots for that there is an Accnfation againft him on Record,
which makes his Commitment lawful, be he never fo innocent, and the
Profecution never {o groundlels.

Seit. 6. Allo if an innccent Perfon be committed by a lawful Mi-
timns on fuch a Sufpicion of a Fclony, a&ually done by fome other, as
will juftify his Imprifonment, though he be neither indided nor appeal-
ed, he is certainly 4 within the Statate if he break the Prifon, for that
he was legally in Cuftody, and ought to have fubmitted to it till be had
been difcharged by due Cowfe of Law.

Seit. 7. But if nocFelony at all were done, and the Party bs necither
indied or appealed, it {eems clear, That no Mittimus, for fuch a {up-
pofed Crime will make him guilty within the Statute by breaking the
Prifon, for that his lmprifonment was unjuftifiable

Sect. 8. Alfo if a Felony were done,yet it there were no jult Caufe of
Sufpicion, either to arrclt or commit the Party, it feems clear, That if
his Mittimus be not in fuch Form f as the Law requires, his Breaking of
the Prifon cannot be Felony, becaufe the Lawfulnefs of his Imprifon-
ment io fuch Cafe depends wholly on the Mittimus ; which if it be not
according to Law, the lmprifonment will have nothing to fupport it.
But if the Party were taken up for fuch ftrong 8 Caules of Sufpicion
as will be a good Juftification both of his Arrett and Commitment, but
happen to be committed by an informal Warrant, it feems, that it may
be probably argued, That it will be Felony b in him to break the Pri-
fon 5 for if by the ancient Common Law, any private Pesfon might, of
his own Authority, jultify both an Arreft and . Commitment, for Trea-
fon or Felony, on a reafonable Caufe of Sufpicion, asit {eems probable i
from the Tenor of all the old Books that he mights and if the Necefii-
ty of a Mittimus ¥ from a Magiftate, depend rather on-the canftant fet-
tled Pracice of Juftices of Peace than any dire& Law, it {cems difficalt
to maintain that a Slip in want of Form of fuch a Mittimus, thould make it
Jawtal for the Prifoner to break the Prifon, whereas by the old Law
it would have been Felony in fuch a Cafe to have broken it, without
any fuch Mittimns atall. ~ And on the orher Side, if the Party be takea
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Chap. 18. Of breaking Prifon. 125

up for fuch fight Caules of Sufpicion of a Felony attually done, as will

not in Strictne’s juftify the Arreft, yet if the Juftice before whom he is Vide infa
brought think them of fuch Weight as to reqaire a Commitment, and do Se&. 14,
accordingly fend the Party to Gao! by d regular Mittimus, it feems very
dangerous for him to break the Prifons for the Praice of Juftices of

Peace in making (uch Commitments, being now grown into fertled Law,

it {eems reafonable, that their Mittinms be'a good Jultification of the Im.
prifonment which it commands, for a Crime within their Jurifdiction re-

gularly brought before them s from whence it follows, That to break

from {uch Imprifonment mat be unlawful.  And therefore, fince it doth

not appear, that there hath been any diret Refolution of thefe Points,

perhaps it may be realonable to underftand, what is more generally faid

by Sir 2 Edward Coke, and Sir ¥ Mattben Hale, in Relation to this Mat- ° 2 Int. 591,
ter, according to the abovementioned Diftin@ions. "HP.C.1og.

As to the third- Point, viz, What thall be {2id to be a Breaking of Pri.

fon, within the Meaning of this Statute, the following Rules are to
be obferved.

Se# 8. 1. There mult be an a&ual ¢ Breaking ; for every IndiGment « 1., sga.
for this Offence, as a Felony, muft have the Words felonice fregit prifp. H.P.C 108,
nam, which {eem necellarily to import the Ufe of fome real Force or Vio- i':‘;'ef'g_"
lence, and not fuch only as may be implied by the Conftru@ion of
Law, in any A& donein” Contempt of it; and therefore, if withoot any
Obltruction a Prifoner go out of the Prifon Doors, being opened by the
Conlent or Negligence of the Gaoler, or otherwile efcape without ufing
any Kind of Force or Violence, he is guilty of a Mifdemeanour only, dsprasea 5.
buot not of a Felony, and the Gaoler is punifhable in fuch Manner as
fhall be fet forth more at large in the next Chapter.

Sed. 9. 2. Such Breaking muft be either by the Prifoner him{elf,
or by others through his Procurement, or at leaft with his Privity 3
for if the Prifon be broken by others, without his Procurement or Con.
fent, and he efcape through” the Breach fo made, it feems the better ¢alof
Opinion that he cannot be inditted for the Breaking, but only for the 11 prer 29
Elcape. S P.C.30.

Seff. 1o0. 3. Such Breaking mult not be neceffitated by an inevirable Sk
Accident, happening without any Fault of the Prifoner 5 as where £ the biy o B
Prifon is fired by Lightning, or otherwife, without his Privity, and he 4%
breaks open to fave his Life. ?2 f;‘_,f e

Set. 1r. 4. It {eems, That no Breach of Prifon will amount to Fe- PlCom. 136,
lony, unlefs the Prifoner efcape; for if the Breaking of a Prifon by a A
Stranger, in Order to free the Prifoners who are in it, be not Felony,un- & 7
le(s che Prifoners go out of it, asititisfaid € that it is not, it feems « for-
tioré, That{uch a Breach by the Prifoner himfelf, who lies under fo much §Keilw.87.a.

ftronger a Temptation to it, cannot be Felony unle(s he do efcape.

As to the fourth Point, ziz. For what Crime the Party muft be impri-
foned, to make his Breaking the Prifon Felony within the Meaning
of the Statute, the following Rules are to be obferved.

Seif. 12. 1. It is not material, whether the Offence for which he
was imprifoned were capital at the Time of this Statute, or were made
fo by fubfequent Statutes; for fince all Breaches of Prifon were Felonies H.P. C. 108.
by the Common Law, which is reftrained by the Statate in Refpect onlyf
Kk o
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of Imprifonment for Offences not capital; when an Offence becomes
capital, it is ss much out of the Benefit of the Statute, as if it had al-
ways been {o.

8ed. 1 3. 2. The Offence for which the Party was imprifoned muft
be a Capital one at the Time of the Offence, and not become fuch by
Matter (ublequent; as where * 4. is committed to a Prifon for a dangerous
Wound given to B. and breaks the Prifon, and then B dies: For though
to fome Intents fuch Offence be efteemed capital from the Time of the
firft Act, yet inafmuch as it was in Trath but a Trelpafls at the Time of
the Breaking of the Prifon, and it was then uncertain whether it would
ever become capitai 5 and it becomes {uch afterwards ab émitio, by Fiftion
only, for fome {pecial Puspofes, and Fictions of Law are never carried
farther than the Neceility of thofe particular Cafes, which were the Canfe
of the inventing them doth require; they fhall never be conftrued ¢o ex-
empt a Perfon from the Advantage of a beneficial Law made in Favour of
Life, who is clearly within the Letter, and doth not plainly appear to
be our of the Meaning of it. However, it feems certain, That fuch
an Offender breaking Prifon, while it is uncertain whetber his Offence
will become capital, is highly punifhable for his Contempt, by Fine and
Imprifonment, &

Sef?. 14. 3.1f the Party be only arrefted for,and in his Mittimus charg-.
ed with a Crime which does not require Judgment of Life or Member,
as Petit Larceny, or Homicide f¢ defendends, or by Mifadventore, and
the Offence, in Truth, be no greater than the Mittimus doth fuppole it to
be, it is clear, from the exprefs Words of the Statutes. That a Breakin
of the Prifon cannot amount to Felony. And if the Offence for whicg
the Party is commited, be fuppofed in the Mirtimus to be of {uch a Na-
ture as Tequires a capital Judgment, yet if in the Event it be found to be
of aninferior Nature, and not to require fuch a Judgment, it {eems diffi-
coit to maintain, That the Breaking of the Prifon on a Commitment for
it can be Felony 5 for the Words of the Statute are, Niff Caufz pro qua
captns & imprifonatns fuerit, tale judicimm requivit 3 and here it appears, That
the Offence, which is the Caoflc of bis lmprifonment, doth not require
fuch a Judgmenty and it is hard to {ay, That a Miftake of the Nature
of the Crime, by the Perfon who makes the Arreft or Mittimus, fhould
fo far prejudice the Party, as to make his Efcage amount to Felony b
Reafon of fuch Miftake, which otherwife would have been but a Trefpafs.
Alfo it {eems to be agreed, Thatif a Perfon be committed for a fuppofed
Felony, where no Felony bath been done, he is nor guilty of Felony for
breaking the Prifony from whence it clearly appears, That in that Cafe
the Law doth not o far regard the Charge contained in the Mittimus,
where there is no good Ground to {upporst i, asin Refpett thereof to ex-
clude the Party from the Benefic of the Statote; and yet in chat Cafe
the Party is as much accofed of a capital Offence as in the Cafe in
Queftion; fo that it is clear That the Law doth not fo much refpect the
Hainouf{nefs of the Charge againft the Party, as of the very Crime which
is the Subjet of the Charge: And this wiilyfarther appear, if it be confi-
dered, That the Accufation cannot be faid to be the Caufe which requires
Judgment of Life or Member, but the Offence which fupports the Accu-
fation; and if there be no fuch Offence, there is, in Truth, no Caufe
which requires {uch a Judgment. On the other Side, if the Offence,
which was the Caule of the Commicment, be tn Truth of fuch a Natore
as requires a capital Jodgment, but in the Mittimur be fuppofed to be of
an inferior Degree 3 it may probably be argued, Thatthe Party’s Break-

5 ing



Chap. 18. Of éreaking Prifon. 127

ing of the Prifon is Felony within the Meaning of the Statnte; for the
Caufe of his Arreft and Commitment is the Fadl for which he was arreft-
ed and committed, and that does in Truth require Judgment of Life,
tho” the Nature of it be miftaken in the Mittimus, which does no Way
alter the Judgment of Law in Relation of the Guilt-of it. But there ap-
pearing no exprefs Refolution of thele Points, and the * Authors who
have expounded this Statute (eeming rather to indine to a different Opi- ;) 1% 59°
nion, 1 fhall feave thefe Matters to the Judgment of the Reader, H P.C. 10,
Seff. 15, 4. Itis pot material, Whether the Party who breaks his ' e
Prifon, were under an Accofation ouly, or actually attainted of the
Crime charged againft him ; and yet the Words of the Statate a(r;fﬁ canfa 3 1. C. 5.
tale judicium requirit : And it cannot be properly faid, Thar the Offence of BeD
one atttainted doth require fuch a Judgment, (for that there cught not
- 2o be a fecond Judgment againtt one already condemned) but only that
it did requireit; and itis a (eteled Rule, That all Statutes are to be con.
ftrued firitly in Favour of Life, and that no parallel Cale, which comes
within the {ame Mifchief, fhall be conftrued ro be within the Purview of
it, unlefs it can be brought within the Meaning of the Words: Yet con-
fidering that the manifelt Purport and Meaning of the Words of the
Statute taken all together, is no more than this, That the Breaking of Pri-
fon fhall not be a capital Offence, unlels the Crime for which the Party
was in Prilon be alfo a capital Offences; and it is frequent, in the Con- g, gy ..
(trudtion of penal Laws, o bring Perfons within the Purview of them Ch ;. s,
by being within the Meaning of the Words, tho’ not in ftri@ Grammar = » +
properly within the very Lecter; and it wonld be extreamly harth to i.
magine, that the Makers of the Statute could intend a greater Favour to
Perfons appearing to be guilty, and a(tually under the Condemnarion
of the Law, than to Perfons under an Accufation only : There can be
no Doube, but that the Perfons attainted, breaking Prifon, are as much
guilty within the Meaning of the abovementioned Exception as any
others
Se¢7. 16, As to the fifth Point, viz, Whether the Offence of break.
ing Prifon can ever amount to High Treafon; it feems clear, That a Per-
fon committed for High Treafon becomes guilty of Felony only, and
not of High Trealon, by breaking the Prifon and efcaping fingly, with-
out letting out any other Prifoner; for that no Offence is fo be conftrued Book i, Ch.
High Treafon, which is not either within the Purview of 25 Ed. 3. or 17 st
of {ome {ubfequent Statute relating to Treafon ; but if other Perfons com. : 'l;'“css’:-
mitted alfo for High Treafon efcape together with him, and his Intention Ferr s
in breaking the Prifon were to favour their Efcape as well as his own, tH.6 5.8
he feems to be guilty of High Treafon in Refped of their Efcape, for
that there are no Acceflories in High Treafon; and {uch Aflitance given
to Perlons committed for Felony, will make him who givesit an Accello-
1y to the Felony, and by the fame Reafon a Principal in the Cafe of
High Treafon. ~Bur this Offence coming more properly under the Noti-
on of Refcous than of the Breaking of Prifon, fhall be more fully con-
fidered in the Chapter concerning Refcons. _
Sect. 17.  As to the (ixth Point, viz. At what Time and in what
Manner the Offender is to be proceeded againtt, it is faid, That he may
be arraigaed for this Offence before he be convi@ed of the Crime for
which he was imprifoned ; for that it is not material whather he were
guilty of fuch Crime or not, neither is he punifhable as an Acceflory H.F.C. 1o,
in Refpett thereof, butasa principal Offender in Reflpe of the Breach of ''S

h 2 Inft 501,
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Prifon it felf; on which Account this Cafe differs from that of a Refl
cous or volontary Efcape, as thall be (hewn mor¢ at large in the fol-
_ _ lowing Chapter.
Fiz Tndifl- 6oz, 18, "It feems clear, That the Sheriff s Return of a Breach of Pri-
‘1 1.6 fon, is not a {uflicient Ground to arraigo the Prifoner for it, unlefs he
pl. 2. be allo inditted.

Sect. 19, As to the feventh Point, ziz. In what Manner an Offen-
der is to be indicted for a Breach of Prifon, it is certain, That every

H.P.C. ro9 Indi@&ment of this Kind, to bring the Offender within the Intention of

s Inft. sor. the Statute, muft {pecially fet forth his Cafle in fuch a Manner that it may

Fitz. Endi@t- appear that he was lawfully in Prifon, and for fuch a Crime as requires

meats 18 Judgment of Life or Member ; and that it is not {ufficient to fay in gene-
ral, Quod folonice c{‘regit Prifomam. And it feems, That the fame Rules
which are required for an Indi&ment of an Efcape, fet forth at large in
the next Chapter, are generally to be obferved in Inditments of breaks
ing Prifon. _

Seff. 20.  As to the eighth Point, viz. In what Manner thofe are to
be punithed who are within the Benefit of the Statute, by beirig freed
from that fevere Judgment for the Breach of Prifon, to which by the
Common Law they would have been liable: There feems to be no Doube,

Bock ©: Ch- but that whoever breaks from any lawfal Imprifonment is Gill punifh-
Ch.sg Sea 1, able as for a High Mifprifion by Fine and Imprifonment 5 for that every
H.P.C. 115 capita] Offence doth include in it a Mifprifion, and may be proceeded a.
SPC IR gaintt as fuch only, if the King pleafe; and it cannot be thought the
*+"*" Meaning of the Statute in ordaining, That fuch Offences thall not be pu-
nithed as capital ones, to intend, That they fhall not be punifhed at all.

CHAP XIX
Of Efapes fuffered by Officers.

HAVIN G fhewn in the precedent Chapters, how far the Party
himfelf, under a lawfol Arreft for a Crime charged againft him,
is punifhable for untawfully frecing himfelf from fuch Arreft, without
waiting for his Deliverance by due Courfe of Law, 1 fhall now in the
fecond Place, confider Offences of this Kind in Relation to others, And

1. Such as are without Force,
2. Such as are accompanicd with Force.

Such Offences, without Force, come under the Notion of Efcapes, which
are ¢ither,

1. By Officers. Or,
2. By Private Perfons,

] As
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As to Eftapes fuffered by Officers, I (hall endeavour to fhew the follow-
ing Particalars,

1. What fhal! be judged an Efcape.

2. Where fuch Efcape is to be elteemed voluntary, and where neégli-
gent,

3. Where the Prifouer may be re-taken after an Efcape. _

4. Whether the Efcape s exculed by fuch a Retakings; or by killing
the Prioner, if he cannot be re- taken. '

5 In what Manner the Officer fuffering an Efeape is to be indifed.

6. How an Efcape is to be tried and adjudged,

7- How a voluntary Efcape is co be punifhed.

8. How a negligent one,

As to the firk Point, ziz. What fhall be adjudged an Efcape, the fol-
lowing Rules are to be obferved.

Seit. t. 1. There muft be 2n a&ual Ariclt, and therefore, If @ an OF- = Coran. 76,
ficer, having a Warraot to arreft a Man, fee him fhut up in a Houfe, 9H. 4 1.
and challenge him as his Prifoner, but never aftually bave him in his %y AL
Cuftody, and the Party get Free, the Officer canniot be charged with an p! 1.
Efcapc. l’?;tgz Coren.

Setf, 3. 1L As there mult be an aSual Arrelt, fuch Arrelt muft b Bio. Efcape;
alfo be joftifiable, for if it be either for a {uppoled Crime, where no Sitz. Coron:
fuch Crime was committed, and the Party neither indifted nor appealed, ..y
or for fuch a flight Sufpicion of an astua! Crime, and by fuch an irre- 42 AT.pt 5.
gular Mittimns as will neither joftify the Arreft nor Imprifonment, the ?;f’zg_r“"”
Officer is not guilty of an Efcape by (uffering the Prifoner to go at sMod. 414,
large: And it {eems to be a good general Rule, That where-cver an 419 416
Imprifonment is o far irregular, That it will be no Offence in the Pri- 1 Leon. 166,
foner to break from it by Force, it can be no Offence in the OfFicer to s Ch 18
fuffer him to e‘ape. e B

Seiz. 3. 1IL As the Iniprifonment mult be jaltifiable, {o molt it be « Firz. Coro.
allo for a criminal Matter ; and fome © are faid to have hotden, that no ’43- c
Efcape is criminal, but where the Commitment is for Felany. However jecer 1.
itis certain, that the Eflcape of one committed for Petit Larceay 4 on- @ Fiez Coro,
ly is criminal; and it feems moft agreeable to the general Reafon of $p 41",
the Law, That the Efcape of a Perfon committed for any other Crime Legter H.
whatloever, fhould alfo gc criminal.  for (urely, where-cver the publick
Juttice requires, That a Perfon be committed for a Crime;y it likewife
requires, That he be fafely kept under fuch Commitment, and confe-
quently may reafonably demand publick $atisfaition from the Officer
to whofe Cuftody he is committed, if he negledt to keep him as he
ought, '

Setf. 4. 1V. As the Imprifonment muft be juftifable, and for fome
Crime, fo muft its Continuance, at the Time of the Efcape, be ground-
ed on that Sarisfaltion which the publick Juftice demands from fuch
Crime; for if a Prifoner be acquitted, ¢ and detained only for his Fees, «Bro. Bfeape
it will not be criminal to {uffer him to efape, though the Judgment o
were, That he be difcharged paying his Fees; [o that till they be §_’p_i;_7,f_'
paid, the firlt Imprifonment continued lawful, as before; for inafmuch Leter .
as he is derained, not asa Criminal, but only as a Debtor, his Efcape
cannot be more criminal, than that of any other Debtors yet if a Perfon
convilted of a Crime, be condemned to Imprifonment for a certain Time.

L1 and
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and affo il he pay his Fees, and he efcape after {uch Time is elapfed,
without paying them, perhaps fuch Efcaps may be criminal, for that
it was Part of the Punilbment, that the Imprifonment be continued tiil
the Fees fhould be paid; but it feems, that this is to be intended where
the Fees are due to others as well as to the Gaoler, for otherwife the
Gaoler will be the only Sufferer by the Efcape, and it will be hard to pu-
nifh him for {uffering an Injury to himfclf only, in the Non-payment of
a Debt in his Power to releafe.

Seff. 5. V. It is an Efcape, in fome Cafes, to fuffer a Prifoner to
have greatey Liberty than by the Law be onght to have; as to admit
a Perfon to Bail, » who by Law ought not to be bailed, bar to be kept
in clofe Cuftodyy or to permit b a Prifoner to go out of the Limits of
the Prifon: Yet fome ¢ feem to have holden, That in this lalt Cafe ic
fhall not be adjudged an Efcape, unlefs the Prifoner be found to have
had an Intention to efcapes but it will be difficult to maintain, That
the Offence of the Gaoler can depend on the Intention of the Prifo-
ner.

Sect. 6. V1. If 4 the Gaoler fo clofely purfue the Prifoner, who flies
from him, that he re-take him without lofing Sight of him, the Law
looks on the Prifoner {o far in his Power ajl the Time as not to adjudge
fuch a Flight to amount at all to an Efcape: But if the Gaoler once lofe
Sighe of the Prifoner, and afterwards retake him, he feems in Serictnefs
to be guiley of an Efcape; and 4 fortiori therefore, ¢ if he kili him in the
Purfuic, he is in like manner Guilty, thoogh he never loft Sight of him,
and could not otherwife take him, not only becaufe the King Jofes
the Benefit he might have had from the Attainder of the Prifoner, by the
Forfeiture of his Goods, ¢e. but alfo becaufe the Publick Juftice is not
fo well fatisfied by the killiog him in {uch an extrajudicial Manner.

Seit. 7. VII. While the Priviieges of Sanctuaries were allowed, if a
Sheriff condufting a Prifoner to Gaol, had brought him in the way,
through the Limits of fuch a Franchife, and the Prifoner had claimed
the Privilege of it, and by that Means got Free, it feems, £ that the She-
riff was guilty of an Efcape, for that it was his Faulr, by bringing his
Prifoner that way to Gaol, to give him an Opportunity of claiming the
Franchife, .

Secf. 8. VIII. Alfo while the Law allowed thofe who had the Benefit
of the Clergy, to free themficlves from Prifon in certain Cafes, by ma-
king their Purgation before the Ordinary, it was an cfcape € in the Ordina-
ry, to {uffer fuch Perfons to deliver themfelves by it, in {uch Cafes in
which they ought not to have beca admitted to it.

Sei#. 9. IX. If % a Prifoner be refcued by Enemies, the Gaoler is not
guilty of an Efcape, as he would have been by the better Opinion, if
he had been refcued by Subje(ts, becaufle there is a legal Remedy againft
them.

Sect. 10. As to the fecond Point, wiz. Where fuch Efcape is to be
elteemed voluntary, and where negligent, There ! can be no Doubt,
but that where-ever an Officer, who hath the Cuftody of a Priloner,
charged with and Guilty of a Capital Offence, doth knowingly give him
his Liberty, with an Intentto fave him, eirher from his Trial or Execution,
he is guilty of a voluntary Elcape, and thereby involv’d in the Guilt
of the fame Crime of which the Prifoner was guilty, and ftood char-
ged with. And it feems to be the Opinion of Sir Matthew Hale, ¥ That
in fome Cafes an Officer may be adjodged guiiey of fuch Efcape, who
hath not fuch Intent, but only means to give his Prifoner that Liberty

4 which
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which by the Law he hath no Colour of Right to give him; as where
a Gaoler bails a Prifoner who is not bailable.  But it (cems agreed, That sepa. Sett
a Perfon who hath Power to bail, is guilty only of a negligent Efcape,
by bailinig one who is nor bailable; ncither can I meet with any Autho-
fity in other Books, to fupport the abovementioned Opinion, That the
Bailing of one who is not bailable, by one who hath no Power to bail,
muflt neceffarily be efteemed a volunéary Efcapes but the contrary O-
pinion feems more agreeable to the Purview of 5 B4 3. 8. fet forth more
at large im the f{ubfequent Part of this Chapter: Alfo there are fome
Cafes wheréin an Officer feems to have been found # to have knowing- s Fitz. Coro.
ly given his Prifoner more Liberty than he oughit to have had, as to go 4%, 316,
out of the Prifon on his Promife of Returning, or to go among bhis e
Friends, to find fome who would warrant Goods to be his own, which
he is fufpeted to have froln, and yet (eems to have been only adjudg.
ed guilty of a negligent Efcape. ~But it mnft be confelied, That in
thefe Cales, the Prifoner was only accufed of Larceny; and it doth not
appear, whether he were biilable or not, and generally the old Cafes
concerning this Subje&, are fo very briefly reported, that it is very diffi-
cult t0 make an exalt State of the Matter from them; however thus
tuch feems clear, That if in the Cafes abovementioned, the Officer
were only guilty of 2 negligent Efcape, in fuffering the Prifoner to go
out of the Limits of the Prifon, without any Security for his Return,
he could not have been guilty in a higher Degree, if he had taken Bail
for his Return 3 from which it feems reafonable to infer, That it can-
bot be in all Cales a general Rule, that an Officer is guilty of a volan-
tary Efcape by bailing his Prifoner, whom he bath no Power to bajl $
but that the Judgment to be made of all Offences of this Kind, muft de-
pend on the Circumitances of the Cafe, as the Heinoulnefs of the Crime
with which the Prifoner is charged, the Notoriety of his Guilt, the Ins-
probability of his returning to render himfelf to Juttice, the Intention
of the Officer, the Motives on which he alted, e,
Se, 11. Neither is it a certain Rule, That an Officer, who unlawful-
ly, knowingly, and willingly fuffers a Capital Offender to efcape, is in
all Cafes to be adjudged guilty of a voluntary Efcape; for where an
Ordinary fuffered a Clerk, attainted, being committed to his Cuftody,
to free himfeIf from Imprifonment, by making his Purgation, he might
be truly faid, to have fuffered fuch Prifoner to efcape unlawfully, know-
ingly, and willingly, and yet it feems, b that he was guilty only of 2 5 51, o
negligent Efcape, for that he did not fave the Prifoner from Execution, 16, 370.
which was excufed by the Privilege of the Clergy, but only from the Bio. Bleape,
Imprifonment. S. 1. C. 34,
Seff. 12, As to the third Point, wiz In what Cafes a Prifoner may G 151 B.
be re-taken after an Efcapey it feems to be clearly agreed, by all the ,f a7
Baoks, ¢ That an Officer making a frefh Pusfuit after a Prifoner, who ¢ Bitz. Tref-
hath efcaped through his Negligence, may re take him at any Time g!rE.Egi'; .
after, whether he find bim in the Game, or in a different d County. And 5.~ %
it is {aid generally in fome Books, ¢ That an Officer who bath negli- Firz. Coron.
gently {uffered a Prifoner to cfcape, may re-take him where ever he finds s Efeape,
him, withont mentioning any fre(h Purfuits and indeed, fince the Liber- 49, 34, 52.
ty gained by the Priloner is wholly owing to his own Wrong, there ;BEEf*:-GS"

w

b.
433H 6 52.b 53 2. 3Co. 44 b 52, Bro, Efcape, 4. Frefh Suit, 3, 5. Camtrs Keilw. 1.8, % Fitz, Co-
ron 216, 400, 313 335. 5. P. C. ¢17 Leteer C Bro Execution, $8, 157, 27 H 3. 1.3, 135 H. 2.1, b,
132,
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feems to be no Reafon he fhould take any manner of Advantage from it.

But where a Gaoler hath voluntarily fuffered 2 Prifoner to efcape, it is
v2Jon.21, 1aid by fome, 3 That he can no more juftify the re-taking him, than if

11735.  he had never had him in Cuftody before, becaule by his own free Con-
3,055 fent he hath admitted, that he hath nothing to do with him. _And it
659 feems to be holden by Sir William Stanndford, ® That after a Gaoler hath

%:;;‘ b been fined for {uffering a Prifoner negligently to efcape, hie cannot af-
63311, 4. terwards re-take him 3 but the Book ¢ on which alone he {eems to ground
535 pl.v. his Opinion, doth not fuily come vp to it; for the Purport of it {eems
155 € 3% to be no more than this, That a Gaoler'’s Re-taking of a Prifoner, after
<138d.4 he hath been fined for an Efcape, thall be to no Purpole, for that it is
contrary to the Record, by which it appears, that the Prifoner hath been
: at large; by which it feems only to be intended, That a Gacler, who
Br. Efcape.  hath been gﬂcd for an Efcape, fhall not avoid the Judgment of his Fine
35 by re-taking the Prifoner: But I do not {ee how it can be collected from
hence, that it cannot joftify the Re-taking him.
Sett. 13. As to the fourth Point, viz. How far an Efcape is excu-
fed by re-taking the Prifoner, or by killing him, if he caninot be re.taken;
45.p.¢. 33 perbaps it is the better Opinion, ¢ That where-ever a Prifoner, by the
H.7.C. 11y, Negligence of his Keeper, gets o far out of his Power that the Keeper
feems con- Jofes Sight of him, the Keeper is finable at the Difcretion of the Court,
o notwith{tanding he re-took him immediately after 5 for it feems agreed,
see the Books That this is to be adjudged a negligent Efcape, which implies an Of-
cited 8<8. 6. fence, and confequently that it muft be punifhable. It is True indeed,
1 Rol A%4 That'in an AQion again(t a Gaoler, for {uffering one arrefted in a Civil
» Dan. Abr. A&tion to E'cape, it is a good Excufe for the Gaoler, that before the Ac-
f,j.;, ;”G‘;-] tion brought, he re-took the Prifoner upon frefh Suit, which is well
e s " maintained by fhewing that he purfued him immediately after Notice
of the Elcape, thoogh it were fome Hours after it, and re-took him;
but it does not from hence follow, that the like Excafe will ferve for the
negligent Elcape of a Criminal, becaufe this is an Offence againft the
Publick, but the other is only a private Damage to the Party : Neither
will it be the like Hardfip to the Officer to be expofed to {uch Punifh-
ment as the Court, in Dilcretion fhall thiok fit, to impofe upon him
for the negligent Ecape of a Criminal, as it would be to be lable to an
Aion of Efcape, for {uffering a Perfon in his Cuftody, in a Civil Altion,
to efcape; for that in the former Cale_the Court would moderate his
Fine according to the Circumftances of the whole Matter, and would
certainly mitigate, if not wholly excufe it, if he thould appear to have
taken ail reafonable Care: But in the other Cafe, if he fhould be liable
toan Altion, his Judgment would not lie in the Difcretion of the Court,
but he would bebound to pay the whole Debe, for which the Party
vide supra, W3S 10 is Cuftody, if the Efcape fhould be adjudged againft him.
Cas " However it is certain, that it will be no Advantage to a Gaoler to re-
take his Prifoner, after he has been fined for the Efcape, as hath been
hewn in the Precedent Section  allo it is clear, that he canvot excule
+ 37 AR pl. him'elf by killing a Prioner in the Parfuit, though he could not pofli-
ly retake himg %ut mult, in fuch Ca’e, be content to {ubmit to fuch
1. Fine as his Negligence (hall.appear to deferve.
Dia Afife,  Seff. 14. As to the fifth Point, wiz, In what Manner the Officer,
e 2o fuffering an E cape, is to be indicted, it fcems clear, That every In-
< Mod. 414, diltment for an Efcape, whether negligent or voluntary, muft exprefly

o
Fitz. Elcspe,
2

9
Bro. Elcape,

415 fhew, that the Party was afually ¢ in the Defendant's Cuflody for
a Crime, A&ion, or Commitment for it; and that © itis not {ufli-
cient
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cient to fay, that he was in the Defendant’s Cuftody, and charged with
fuch a Crime; for that a Perfon in Cuftody may be fo charged, and yet
not be in Cuftedy by Reafon of fuch Charge: And it cems alfo, That
every {uch Indictment mult expre(ly fhew that the Prifoner went at large,
which is molt properly 2 exprefled by the Words exivit ad Largum,  Als
{o it feems neceflary, to thew the Time when the Offence was commit-
ted, for which the Party was in Cufltody, not ouly b that it may ap-
pear, that it was prior to the Efcape, but alfo © that it was fubfequent
to the lalt general Pardon. Alfo it {eems clear, That every Indiétment
for a voluntary tlcape, muft alledge that the Defendant Selonice & po-
luntarie A. B. ad Lorgum ire permifit 5 and anlt 4 alfo thew the Species of
the Crime for which the Party was imprifoned ; for it is not {afficient
to fay in generaly, That he was in Cuftody for Felony, ¢, for that no
one can be punithed in this Degree, but as involved in the Guilt of the
Crime for which the Party was in his Cultody 5 and therefore the parti-
cular Crime maft be {et forth, that it may appear, that the Principal is at-
tainted for the very fame Crime, if it ‘were Felony, or that it was in
Truth committed, if High Treafon. Bue it feems queftionable, ¢ whe-
ther fuch Certainty, as to the Nature of the Crime, be neceflary in an
Indictment for a negligent Efcape, for that it is not material in this
Cafe, whether the Perfon who elcaped were guilty or not.

Seff. 15. As to the fizth Point, viz. In what Manner an Efcape is to
be tried and adjudged, it is to be obferved, That where Perfons being
prefent in a Court of Record, are committed to Prifon by fuch Court,
the Keeper of the Gaol is bound to have them always ready, whenever
the Court fhall demand them of him; and if e thall fail to produce
them at fuch Deaand, the Court will adjudge him guilty of an Efcape,
without any farther Inquiry, unlefs e have fome reafonable Mareer to
alledge in his Excufe, as that the Prifon was fet on Fire, or broken oDen
by Enemies, . for he fhall be concluded, ¢ by the Record of the Com-
mitment, to deny that the Prifoners were in his Cuftody: And fome
f have holden, Thatif a Gaoler fay nothing in Excufe of fuch an E(cape,
it fhall be adjudged voluntary; but I cannot find any Refolution to this
Purpofe ; and where it {tands indifferent, whether an Efcape be negligent
or voluntary, it {eems difficule to maincain that it ought to beadjudged a
Crime of fo high a Nature, without a previcus Trial.

Seck. 16, As to other Prifoners who are not {o committed, but are in
the Cuftody of a Gaoler, Sheriff, Conftable, or other Perfon, by any
other Means whatfoever, it feems agreed, ¢ That the Perfon who has
them in Cuftody is in no Cafe punifhable for their Efcape, except in
fome (pecial Cafes, unti] it be prefented s for the better Unde:(tanding
whereof I thall endeavour to (hew,

1. Before whom fuch Prefentments are to be made.
2, 1n what Cafes they are traverfable.

Seit. 17 As to the firft Point, 1t is enalted by the Statute of Weft-
minfler 1. Chap, 3. That nothing be demanded nor taken, wor levied by the She-
riff, nor by any other, for the Efeape of a Thief, or Felon, until it be Judged
for an Efcape by the Fuftices in Byres and that he who does otherwife, fhull ye-
feore to bim or them that have paid 3¢, as much as be or they have taken or re-
ceived, and as much alfo unto the King.

Mm Seft. 18.
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sy AP Seff. 18. It hath been adjudged, # That this Statute reftrains not the
B e Ceourt ot King's Bench from receiving fuch Prefentments, for that jts
vrels Jurifdidion includes in it that of Jultices in Eyre, and this Court is it
2 hut. 166, felf, the Higheft Court of Eyre.
Seet, 19. 1t is farther enalted, by 31 Ed. 3. 14. That the Efrape of
Thieves and Felons, and the Chattels of Felons, and of Fugitives, and alfp
Efcapes of Clerks Convick, ont of their Ordinary's Prifon, from thenceforth to
be judged before any of the King s uftices, fhall be levied from 1ime to Tine,
as they fhall fall, as well of the Time pajt as Time to come, By which it feems
to be imphed, That other Juftices, as well as thofe in Eyre, may take
Cognifance of Efcapes; and it is certain, That Juttices of Gaol-Uelive-~
ry may punifh jultices of Peace for a negligent Efeape, in admitting
Vide fupra  Perfons to Bail, who are not bailable.
Ch 6. § 10, Sect. 20. And it is farther enacted, by 1 Ric. 3, Chap. 3. That Fufdi-
; I.PI =é!1.l4- ces of Peace fhall have Authority to inguire in their Seffions, of all Manper of
.P.C. 35, . . . -
Efeapes of every Perjon arrefled and imprifoned for Felowy,
Sect. 2i.  As to the fecond Particolar, In what Cafes {uch Prefent-
ments are traverfable 5 It is laid down asa Role by Siv William Stannd-
S.P.C 35. ford, That where-ever an Efcape is finable, the Preientment of it is tra-
Leceer F. verfables but that where the Offence is amerciable only, there the Pre-
fentment is of it felf cooclufive ; fuch Amercements being reckoned a-
mong thofe miniva de quibus non curat lex 5 and this Diftinction feems to
b Afpl. be well warranted by the Old » Books; and in what Cafes Efcapes are fi-
1. nable, and where amerciable only, fhall be confidered in the following
- ALplL 9. pare of this Chapter, Seit. 31,33, 35,
Firz. Coton.  Sect. 22. - As to the {eventh Point, »iz. In what Manner a voluntar
291,318,145, Efcape is to be punithed, it feems to be generally © agreed, That (uch
355, 1 Efcape amounts to the fame Kind of Crime, and is punifhable in the
H.P C i3 fame Degree, as the Offence of which the Party was guilty, and for
Bio. Coron.  hich he was in Cuftody, whether it be Treafon, Felony or Trefpafs;
27 AT 62.  and whether the Perfon efcaping were aGtually committed to fome Gaol,
1 Hq 2.b or under an Arrelt only and not committed; and whether he were at-
“}:-' f,f tainted, or only acufed @ of fuch Crime, and neither indidted nor ap.
Dy g9 plée. pealed : And it is faid to be no Excufe of fuch tfcape, That the Prifo-
f"i}%f“."gi‘ ner hiad been acquitted on an Indictment of Death, and only committed
a?]g,(,_s'l’ca,,; till the Year and Day be pafled, to give the Widow, or Heir of the de-
18, 13 cealed an Opportunity of bringing their Appeal.
;F;'X’m}f Segf. 23.  Alfo foch an Efape, fuffered by one who wrongfully takes
252. upon him the Keeping of a Gaol, feems to be ¢ punithable in the fame
39 H.6- 33, Manner as if he were never fo rightfully intituled to fuch Coftody, for
H&xre 27 that the Crime is in both Cales of the very {ame ill Confequence to the
Al pl.27. Publick; and there it feems to be no Reafon that a wrongful Officer
Pé:;j,c,';:*' (hould have greater Favour than a rightfol, and that, for no other Rea-
348.  fon but becaufe he is a wrongful one.
e Set. 24. Alfo if the Warrant of Commitment do plainly and ex-
a Inft. ;9'0':" prefly charge the Party with Treafon or Felony, but in fome other Re-
so1,591. [pe& be not ftriftly formal, yetit feems, That it may f be probably argu-
g:jk('.ﬁj‘f;s ed, That the Gaoler {uffering an Efcape, is as much punifhable as if the
&Ch.18. Warrant were perfeftly right; for it would be highly inconvenient to
Seét. 5,6,7. {uffer Gaolers to take Advantage of a Slip of this Kind in Commitments
which, being generally made by Perfons of no great Knowledge in che
Law, cannat be expeéted to be always agreeable in its Forms; and there-
fore, if they be good in Subftance, the publick Good feems to require,

5 that
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that the Gaoler be as much bound to obferve them, as if they were ne-
ver {o exactly made.

Setf. 35. _But it feems to be agreed, That no Efcape can amount to
a capital Offence, unlels the Caule for which the Party was committed,

* were actually fuch at the Time of the Efcape; and therefore, if a Gao-H ». 0,
ler (uffer one to efcape who is committed for having given a dangerous 14, 219.
Wound to another, who afterwards dies of fach Wound, yet he is not é‘:‘;{"’,'g{"
guilty of Felony, for that the Offence of the Prifoner was but a Tref- 114 12,
pals at the Time of the Efcape; and though by a Fiftion of Law ir be
afterwards, for fome Purpofes, efteemed a Felony from the Time of the

giving of the Wound, yet fince it is, in Truth, no Felony dill the Death

of the Party,, it thall be afterwards conftrued {uch in Refpe& of thofe

only who were privy to the Giving of the Wound.

Sed. 26. Allo it feems clear, That he who (uffers another to efcape
who was in his. Cuttody for Felony, cannot be arraigned for fuch Efcape H.P. ¢, 110,
as for a Felony, until the Principal be attainted 3 for that he who fuffers Fis. 216
fuch Efcape, is by the better Opinion, not punithable in this Degree, |5 oo
but as an Acceflory to the Felony s and it is a Rule, That no Acceffory Query az
ought ta be tried till the Principal be attainted, as fhall be more fully gﬂf‘rf“
fhewn hereafter: Yet it feems certain, b That one accufed of fuch an E- Crompton
feape, may be indied and tried for Mifprifion, before the Attainder of 58
the principal Offender, for that whether fuch Offender were guilty or pfz_[)&:;:'
innocent it was a high Contempt to foffer him to clcape : And if the r58. )
Commitment were for High Treaon, and the Perfon commirted actuall ore Ch. 18.
guilty of it, it feems, That the E{'capeisimmcdiarely punifhable as High }f.li.z?.'ua.
Treafon alfo, whether the Party efcaping be ever convicted of fuch feems con-
Crime or not ; for that there are no Acceflories n High Treafon, bur al] ™
who are guilty of afliting the Party guilty of fuch Crime, in fuch a
Maoaer as would make them Acceflories to a Felony, are accounted
Principals in the Treafon, as thall be more fully thewn in the Chapter
concerning Principal and Acceffory.

Sed. 27.  Alfo it feems to be clear, That no one is punifhable in this
Degree for a voluntary E'cape, but the Perfon only who is attually guil- g 114 172,
ty of it and therefore, that the principal Gaoler is only finable for a H.P.C. 113,
voluntary Efcape fuffered by his Deputy, for that no one fall fyffer capi. '+
tally for the Crime of another.

H.P.C.116.

As to the eighth Point, viz. In what Manger a negligent Efcape is to be
punifhed, I thall endeavour to thew,

1. How fuch Efcape is punifhable by the Common Law.
2. How by Statute.

Sed. 28.  As to the firlt Particular, 1 thall take it for granted at this H . C. 11y,
Day, that whoever de fafo occupies the Office of Gaoler is liable to an.  Rol. Rep.
fwer for fuch an Efcape; and that it is no Way material whether his ' Efcipe
Title ta the Office be legal or not. 18, 23,

Sei. 29, Alfo 1 take it to be the better Opinion,That ¢ a Sheriffis as muoch %‘}‘;‘; 7
liable to anfwer for an Efcape (uffered by his Bailiff, as if he had adually ride fupea
fuffered it himfelf, and that ¢ the Court may charge cither the Sheriff 8. 23
or Bailiff for fuch an Eftape; and that if a Deputy Gaoler be not fuffi. ;'™ Coron-
cient © to anfwer a negligent Efcape, his Principal maft anfwer for him s * Sk 29,

H.P.C. 113,
But 2 Levin, 71,
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v391 6. But i the Gaoler who {uffers an Ef.cape, have an E(}atq a for Lie, or
Bd . Years, in the Office, 1 do not find it agreed how far he in Reverfion is
rss. Lcrt-.:r.:s Jialie to be l‘mnifh\?d. ] , .
M N. SerF. .o, It feems the better Opimon,‘ That one negligent Efcapebmll
1. rot amount to a Forfeitore of the Gacler's Office, as one voluntary b one
bBro. For-  willy Yet if a Guoler fuffer many negligent E’capes, it is {aid, _that I.'IC‘
f)‘ﬁ';:\ “; puts it in the Power of the Court to ouft him of his Office by its Dif>

5. on. )
igie}‘\-ﬁ.’s C%px. 31, It feems to be certain, That whei;eever a Perfon is {obnpd
guilty upon an indittment, or Prefentment, of a negligent Efcape of a
Criminal a&tually in his Cuftody, he pughr to be condemned in a certain
csil . 5. Sam to be paid to the King, which {eems wolt properly to be f_:alled a
Eitz. Coron. Fine; but this doth not clearly appear from the old Books, for in fome
84,292 ¢ of theat it feems to be taken as a Fine, in others ¢ as an Arpe:'cemen_t,
;18,?. C-35 2nd in others it is {poken of geaerally, as an Imgpofiticn of a certain
Bro. Efeape, Sum, and without any ¢ Mentiop either of F}lnc of Amercemcjnt. But
Kotsts Bar. Where the Books (peak of the Punifbment of a Vill or Hundred, for fuffer-
$83 b ing a Felon to efcape without being arrefted, they fecm always to take
4Fuz Cores {1 as an Amercement, and nor as a Fine: And wh&:rc-a Sher_rﬂ’, having re-
3% 5a 5. turned a Cepi Corpus into the King's Bench, on a Capias againft a Man on
39.pl. 2. an Indictment of Pelony, does not b.mng him in at the Day, it {eems,
Z?A{E *’6" 9 f That he is, by the Courfe of the faid Court, to be a[nerced, not fined.
f;l:\'[r','pl.?u Set. 32. It hath been holden, & That a negligent Efeare way be par-
H.P.C. 13 doned Dy the King before it happens, but thara volun{ary one cannot
fs;?;g??;é. be fo pardoned 5 but this fhall be more fully confidesed in the Chapter
bnt39. ning Pardon.
gfrcaauﬂ::%:nk cm:s‘c;,:}r‘. 13 ;g. ’ And it feems, b That by t_he Con_lmon Law, the Pgna!:y for
f::ri Gb. 1a. (uffering the negligent Efcape of a Perfon attainted, was of Courfe roo &
Seft, 2. and for fuffering {uch Efcape of a Perlon u:,dsﬁ’ted apd not a_ttalptcd,
rFi“EfﬁhE: was 5 [, ! but if the Perfon efcaping wore neither atfainted nor indicted,
203?1“.'?-"-}5‘ it feems, That it was left to the Difcretion of the Court to allefs fuch a
pl. 30. 16 reafonable Porfeiture as fhould feem Proper 3 and -k if the Party had
g’igis(-}zrai:zﬁt; twice efcaped, it {eems, That the Penalties a‘bo_\-?mcntloncd were of Courfe
27, to be doubled ; yet it feems : That the Forfeiture was fo be no greater
b€ K for fuffering ) a Prifoner, committed on twa feveral Accufations to efcape,
Firz. Coron. than it he bad been committed but on one.
370, g et 34. Asto the fecond Particu!ar,_ vi%, I!j what Manner Ofﬂ:nces
ff'{'g'.g:si?: of this Kiad are punifhable by .Sra'tf.ztc, it is recited by 5 _Ed. 3.@(,.6. 8.
i AL pl. 0. That Perfons indided of Felonies in Times vaft, had removed ike ffm'm_’m:mtf
40 ‘Eg- Pla2 pofore the King, and there yielded themfelves, Mﬁf by the Marfhals of the King's
;f 2e " Beuch had been incontinently let to Bail, and alter bsz.d Q"m:e many evil Deeds,
H.P.C 13 e And thereupon it is enalled, That fuch Enditecs and_ Appellees fhall
E:;:: Coron. be fafely and furely kept in Prifon, as édangetb. to them, 4f'cardmg to the Charge
£5.0.C33K. which the faid Marfbals fhall have of the Fuftices; a_nd if any Moarfhall ﬁi_‘rxﬁ
Fiez. Coron. 1) otberwife, at the Complaint of evers Man that will complain, the jnﬂmir
?ﬁizr'z. Coro. fhall do bim Right during the Terms 5 rugd i the Eﬂd 0)‘. the Terens, wpon their
196. rifing, the (1id Marfbals fhall choofe before the faid jrfﬁwer, be ore tbej:y depart
36 AT plsts their Places, in what Town they will keep fuch Prifoners at tr'aes‘r Peril: And
in the fame Town they fhall allow to them Houfes to kee).o _ ﬁfﬁ‘b. Prifoners at their
own Cofts and Charges; and there they fball keep tf::em in {)wﬁm, and fpall #ot
ffer them to go wandring d&raddz neither by Bail nor rfu!flamt_ Bail, And if
any fuch Prifoner be found wandring out of Prifon, by Bail or without Bail, and

3 that
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that be found at the Kiug's Suit, or at the Suit of the Pariy, the Marfhals w:hich
foall be found therecy guiltyy foall bave kalf a Year's Tnprifonment, and be ren-
Jomed at the King’s Willy and the Fuftices fhall thercof make Ewguiry whew
they fee Times and asto the Marfbals, it foall be donewithin the Verge that which
Reafonn will.  And in Cafe that the Marfbale fuffir by their Affint fuch Prifosers
to efcape, they fhall be at the Law, ar before the Time of the Statute they had
been.  And the King intendeth not by this Statuie to lofe the Efeape, where hi
ought to bave the fame.

Sec?. 35.  Allo it is enafted by 19 H. 7. 10. That every Sheriff have the
Cuftody of the King's Common Gaols, during the Time of his Office. excopt alf
Guaols whereof any Perfon or Perfons bave the Kecping of Effate of Inberitance »
And that all Letters Patents made for Terms of Life, or Years, of the keeping of
the faid Gaols, &C. fball be amnulled and woid. ~ And then it is recited by
the (aid Statute, That divers Perfous before that Time, for Treafon and Felo-
nies had been taken, fome for Sufpetlion of the fame Deeds, and fome npon Indid-
waents, and thercupon brought to the fame Gaols, and fometivee ventained in the
Keeping of the Perfons that fo arvefled thewe for the faid Canfes, and that fuch
Perfonsy by Colour of Negligence, fubtilly, and craftily, and oftentimes for Fu-
vonr, Mede, Affection or Corruption, fuffered the faid Offenders to efcape, asif it
had beecn by Negligence, 1o the overt and exprefs Dipediment of Fuflice: And
when fuch Efcapes bad been found before Fuflices baving Anthority 1o enguire
thereof, and therenpon the Partics convitfed, or vielded themfelves to make Fins
for the fame, finall Fines had been fet in thofe Canfes, to the lisile Dread and
Fear, and great Inboldning of the Offinders, by Means whereof, great and arrant
Felons, and heinons Murderers had efcaped, &e. And thereupon it is enat-
ed, That for cvery negligent Efcape from any Skeriff, having the Keeping of
any Glaol, or from any Conffable of Caflle, or other, being Keeper of any Gaols
where fuch Prifoners accuftomably bave been, or fhall he kept, of Perfons indi-ted
of High Treafon being in their Keeping, that no left Fine be fet or meade for
every fich Efcape, than 100 Marks, and more, by the Difevetion of the Fuftices
that fboll affefs fuch Finese: And for every Efcape of Perfons efeaping being in
their keeping for Sufpeition of High Treafon, no lefs Fine to be fet or made than
gol. and for every Efcape of Perfons indicied of Murder or Petit Treajon,
20 L. at leaft, and more, by the Diferetion of the Fufbices that fhall affefs fuch
Fines: And for cvery Efeape of Perfons fufpeiied of Murder or Petit Treafen,
10 1. or more, by the Diferetion of the Fuftices that fhull affefs fuch Finee : And
for every Perfon cfcaping, being in their Keeping, inditled of Felony other than
Murder or Treafon, 101, Ard for every Perfon fifpeted of Felony, cther than
Murder or Treafom, 100 Shillings, or more, by the Diferetion of the Fuflices,
after the Manuer and Quantity of their Demerits, faving to cvery Perfon fuch
Right and Title to any fuch Efcapes and Fines for the fame, or to be quit of
Juch Efcapes, or of any other Efcapes, as they had, or onglt to hawe bad at the
Time of the vraking of the faid Ai#.

Nn CHAP
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Book I

CHA?P XX
Of Efcapes fuffered by private Perfons.

[_l AVING in the precedent Chapter endeavoured to fhew the Na-
, ture of Efcapes fuffered by Officers, 1 am now in the fecond Place
to confider, the Nature of fuch Efcapes fuffered by private Perfons: But
the Law being generally the fame in Relation to fuch Efcapes, asin Rela-
tion to thole (uffered by Officers, I thall refer the Reader, for the general
Learning of this Kind, to what is faid in the former Chapter concerning
Efcapes fuffered by Officers, and fhall content my felf in this Place with
confidering the two following Particulars.

1. Where a private Perfon is to be adjudged guilty of fuch an E-

fcape.
2. In what Manner he is to be punifhed.

. 1. Asto the firft Point, It feems to be a good general Rule,
That where-ever any Perfon hath another lawfully in his Cuftody,
whether upon an Arreft made by himfelf or another, he is guilty * of
an Efcape, if he foffer him to go at large, before he bath difcharged
him7e!f of him by delivering him over to {fome other who by Law ought
to have the Cuftody of him.

S:7. 2. And therefore, if a private Perfon arrelt another for Sufpi-

cion of Felony, and deliver him into the Cuftody of another private
Perfon, who receives him, and {uffers him to go at large, it is faid, b
That both of them are guilty of an Efcape, the firft, becaufe be thonld
not have parted with him, till he had delivered him into the Hands of
a publick Officer; the later, becaufe having charged himfelf with the
Cuftody of a Prifoner, he ought, at his Peril, to have taken care of
him.
Seff. 3. Butif a private Perfon, having made fuch an Arreft, have
delivered over his Prifoner to the proper Officer (as the Sheriff, ¢ or his
Bailiff, ¢ or a Conftable, ) from whofe Cuftedy the Prifoner efcapes,
the Party who made the Arrelt is not chargeable with it.

Seft. 4. But if no Officer will receive (uch Prifoner into bis Culto-
dy, it feems f to be the fafelt way to deliver him into the Cuftody of
the Townfhip where the Perfon who arrefted him lives, or perhaps of
that where the Arrelt was made, which fhall be bound to keep him till
the mext Gaol-Delivery; but if fuch Townfhip refule alfo to receive
him, [ do not fee how the Perfon who made that Arreft can difcharge
himlelf of him before the next Gaol-Delivery, unlels he can in the
mean Time procure him to be bailed,

fon excufe himfelf of the E-

Sett. 5. Neither can fuch private Per!
fcape of fucha Priloner, by alledging, That be delivered him over to

a Sheriff, or other Officer, without (hewing to whom, in particalar, by
Name,
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Name, he fo delivered him, that the Court may certainly know who s
an{werable for him.

Seff. 6. As to the fecond Point, ziz. In what Manuer a private Per- g e 40s
fon is punithable for fuch an Efcape, I thall take it for granted that if it Bro. Corun,
were volantary, he is punifhable in the fame Manner as an Officer, for % r (.
which [ thall refer the Reader to the former Chapters and if it were ne- o
gligent, heis punithable by Fine and Imprifonment, at the Difcretion of
the Court, as the Law is fettled by 19 H. 7. 10. The Words whereof, fo
far as they relate to this Parpofe, are as follows, And if any Perfon hereafter
bave any Prifomer in bis Keeping, arrefted for Sufpeition of Felony, Treafon, or
Maurder, and that Perfon that is [ arrefled, efcape by negligent keeping, before
that ke be brought 1o the Gaol, that Perfon from whone be Jo efcapedy fhall for-
fest for every Perfonthat doth fo efeape, fuch Fines as fhall be Jet by the Dif-
cretion of the Fuftices that fhall have Anthority to affef; fuch Fines, as the Canfe
Joall vequire, and the fwme Forfeiture to go 10 them that be intituled to bave Jnck
Forfeitures at the Tine of making the faid A7

CHAP XXL
Of Refcons.

HE Offence of a Stranger, in forcibly freeing another from an
T Arrelt, comes under the Notion of Re‘cous, which in moft Inftan-
ces is of the fame Nature with the Offence of breaking Prifon, which
hath beea already confidered in the eighteenth Chapter; and therefore

it feems fufficicnt for the Declaration of the Nature of this Crime, to
thew,

I. In what Cafes it agrees with the Offence of breaking Prifon.  And
2. In what it differs.

And firft, This Offence agrees with that of breaking Prifon in the
following Parriculars.

Jeit. 1. 1. Whatever is fuch a Prifon, that the Party himlelf was, .10, 55
by the Common Law, guilty of Felony by breaking from it, in every 5. F. C 32,
fuch Cafe a Stzanger was guilty of as high a Crime at lealt, in refcaing 2 e c.
him from it. fes cited.

Setf. 2. 1L Where-cver 2 the Imprifonment is {o far groundle(s, orirre- ?L' 8. 5:8
gilar, or for {uch a Caufle, or the Breaking of it is occafioned by fuch a « 5, €4, 10,
Necefity, €. that the Party himfelf breaking the Drifon, is, either §.P.C. 30,
by the Common Law, or by the Statute de frangentilus Prifonam, faved iLP.C e
frera the Pemalty of a capital Offender, a Stranger who refeues Lin from
fieh an Lnprifonment, is in like Manner alfo excufed &~ fic & converfa,

Serf. 3. lIL As the Party himfelt feems not to be guiley of Felony ¢ w850,
by breaking the Prifon unlefs be go out of ity (o neither is a SIFanger Beo Foops,
unle’s the Prifoner actually go out of the Prifon. 52

Sect. 1.
I
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Of Refcous. Book 1L

St 4. 1V. As the Sheriff's Return, that a Prifoner hath broken the
Prifon, is not a fufficient Ground to arraign him for fuch Offence, unlefs
he be indiced alfo for it; {o neither is his Return of a Relcous a good
Ground for the Arraignment of the Refcuer, unlefs he be indiéted.

Sect. . V. As an Indi@tment of breaking Prifon, and alfo an In-
di&ment of Efcape, mult {pecially {et forth the Nature and Caufe of the
Imprilonment, and the {pecial Circumftances of the Fa&t in Queftion, (o
allo maft an Indi&tment of Refcous.

Secf. 6. VI As thofe who break Prifon are fiill punifhable, as for a
high Mifprifion, by Fine and Imprifonment, in thole Cafes wherein they
are faved from Judgment of Death, by the Statute de frengentibus prifonam,
fo alfo are thofe who refcue {uch Prifoners in the like Cafes, in the fame
manner punifhable.

3. The Offence of Refcous differs from that of breaking Prifon in the
following Particulars.

Seif. 7. 1. Whereas a Perfon committed for High Treafon, who
breaks the Prifon and efcapes, is guilty of Felony only, unlels he lets
others alfo efcape wham he knows to be committed for High Treafon,
in which Cafe he is guilty of High Treafon, not in re{pett of his own
breaking of the Prifon, but of the Refcous of the others, A Stranger
a who refcues a Perfon committed for and guilty of High Treafon, know-
ing him to be fo commitred, is in all Cafes guilty of High Trealon;
and by fome b he is in like manner guilty, whether he knew that the
Prifoners were committed for High Treafon or not; but this Opinion is
not proved by the Authority of the Cale ¢ on which it feems to be
grounded,

Sei?. 8. Il Whereas a Prifoner who breaks the Prifon, may be ar-
raigned 4 for {uch Offence before he be arraigned of the Crime for which
he was imprifoned ; he who refcues one imprifoned for Felony cannot,
according to the better ¢ Opinion, be arraigned for fuch Offence as for
a Pelony, till the principal Offender be firft attainted 5 but if the Perfon
refcued were imprifoned for High Treafon, the Refcuer may immediately
be arraigned, for that in High Treafon all are Principals; alfo it feers,
that he may be immediately proceeded againtt for a Mifprilion only, if
the King pleafe.

CHAP XXIL
Of Atrachment.

AVING fhewn in what manner Offenders may be apprehend.
) ed without Proce’s from a Court of Record, 1 am now to fhew
in what Manner they may be brought into Court by fuch Procefs, of
which there are two Sorts,
I

1. Such
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v. Such as may be awaaded by the Difcretion of the Jultices npon a
a bire Suggeftion, or their own Knowledge, without any Appeal, In-
diftment, or Informartion.

2. Such as can be awarded only upon {uch Aceufations,

Sect. 1. And firflt, 1 (hall confider the Nature of the firft of thefe,
which is gencrally called an Attachment, and is properly grantable in
Cafes of Contempts, againft which, for the moft part all Coarts of
Record generally, but more elpecially thofe of Wefminfler-Hall, and a-
bove all the Court of King's Bench, may proceed in a fummary Manner

according to their Diferetion 3 and if they happer to be done by a Per- .

fon prefent in the Court, and appear cither from the Confeflien of the
Party on his Examination upon Oath, or by the View or immediate Ob-
fervation of the Judges themfelves, the Court may immediately record
the Crime, and commit the Offender, and alfo inflit fuch farther Panilh-
ment as fhall feem proper: And if fuch ORfences be done by a Perfon
not prefent in Court, and be complained off by Affidavit, the Court will
either make a Rule on the Party to attend at a cerrain Day, in Order to
an{wer the Matter of the Complaint againlt hims or cl¥c will make a
Rule upon him, to {hew Caufe why an Attachment fhould not be grant.
ed againft him s or elfe, if the Offence were of a very exorbitant Na-
ture, as for Wordsof Contempt of the Court it (elf, will grant an Ae-
tachment on the fitlt Complaint, without any (uch Rule to (hew Caufe;
and the Party who is ordered to attend the Court in Parfuance of fuch
Rule, ought regularly to appear in proper Perfon, and not by Attorney,
as alfo muft every one again{t whom an Attachment is granted 5 and’if
the Off:nce be of an heinous Nature, and the Perfon attending the Court
upon luch a Rule to anfwer it, or appearing upon an Attachment, be ap-
parently guilty, the Court will generally commit him immediately, in
Order to an{wer Interrogatories, to be exhibited again(t him in Relation
to {uch Contempt. But if there be any favourable Circom(tances ta exte-
nuate or excufe the Offence, or if it appear doubtful whether the Party
were guilty of it or not, the Court will generally in their Difcretion,
futfer the Party, having firlt given Notice of his [ntention to the Profecu-
tor, to enter into a Recognifance to anfwer fuch Interrogatories; and if
no {uch Interrogatories be exhibited within four Days after fuch Recog-
nifance, will difcharge the Recognifance upon Motion; yet if the Par-
ty do not make fuch Motion, and the Iaterrogatories be exhibited after
the four Days, the Coort will compel him to anfwer them: But in all
the Ca’es abovementioned, if the Party fully purge himfe!f upon Oath,
in his An{wer to {uch Interrogatories of the whole Matter charged up-
on him, the Court will difcharge him of the Contempt, and leave the
Profecator to proceed againft him for the Perjury.if Le thinks fit: But
if the Party confe(s Part of the Contempts in his Aofwer to fuch In-
terrogatories, and deny others, the Court will not difcharge him from
the Contempts fo denied, but will proceed farther to examine the Trath
of them, and will infli¢t fuch Punithment as from the Whole fhall ap-
pear rea{onable, neither will the Court difcharge the Party upon a thift-
ing or evalive Anfwer to any material Part of the Charge againft him,
but will punith him in the fame Manner as if he had confe(fed it,

But for the better Underftanding in what Cafes the Court may proceed
in the Manner abovementioned agaialt fuch Offenders, [ thall endea-
vour to fhew,

Oo Y. Where
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. Where it may (o proceed againft the Minifters of the Courr.
2. Where againt others.

As to the firlt of thefe Points 1 (hall confider,

1. Where it may fo proceed againf Sheriffs, Bailiffs of Franchifts,
and Sheriffs Bailiffs.

2. Where againt Attornies, and others alting as {uch.

3. Where againft other Officers.

4 Where againlt Jurors.

As to the firft of thefe Points I thall endeavour to thew,

Y. Where the Court may fo proceed againft Sheriffs, Bailiffs of Fran-
chifes, and Sheriffs Bailiffs, for not executing a Writ.

2. Where for doing it oppreflively.

3. Where for not doiug it effeCtually.

4- Where for making a falfe Return,

Sei#. 2. As to the firlt Pasticular, viz. In what Cafes the Court may
proceed in the Manner abovementioned again{t Sheriffs, &, for not exe-
cating a Writ; It feems clear from the general Reafon of the Law, which
gives all Courts of Record a Kind of difcretionary Power over all Abu-
fes, by their own Officers, in the Adminiftration or Execution of Juftice,
which bring a Difgrace on the Courts themfElves, as not taking {ufficient

Dy.u1s, plg. CATE to prevent thems that where-ever it thall appear, That any fuch
Officers have been guilty of any corrupt Pra&ice in not ferving any Writ,
as where they refufe to do it,unlefs paid an unreafonable Gratuity from
the Plaintiff, or receive a Bribe from the Defendant or give him Notice
to remove his Perfon or Effeds, in Order to prevent the Service of any
Writ, the Court which awarded it may punith fuch Offences in {uch
Manner as (hall feem proper by Attachment, &rc. as well as the Court of
King’s Bench, which has a general Superintendency over all Crimes what-
Yoever (as the Star-Chamber 2 had alfo formerly) but commonly leaves
Offences of this Kind, in Relation to Caufes in other Courts to be puni-

sHob. 62, ihed by fuch Courts to which they more immediately belong, But if

263, 364.  there neither appear to have been any palpable Corruption in the Cafe,

Noy 5o, nor particolar Obftinacy, as by difobeying a fpecial Rule of the Court,
in Relation to the Service of fuch Writ, nor other extraordinary Circums
ftances of wilful Negligence, the Judgment whereof isto be lcft to the

Hob.»6,,  Difcretion of the Court, it {eems not to be ufual to'grant an Attachment

Lafely werfus in fuch Cafes, but to leave the Party to his ordinary Remedy againtt the

g‘g‘:’;’"l,m. Officer, which he may have either by ferving him with Rales to return the
cefs, 13, 104, VVIit, @c. or by fuing him for the Damage fuftained by his Negligence,
in an A&icn of Efcape, or on the Cafe, or by taking out an Alias b
and Plurier which if the Sheriff do not execute,an Ateachment; direed
to the Coroners, goes again®t bim of Courfe, unlefs he give a good Ex-

L . H i
F.N-B. . eufe for his not having done it.

38.C. 47.C. . .
265. 1. Sei. 3. As to the fecond Particular, viz. Where the Couort may

F']'\’;{:’é 137. proceed in the Manner abovemeationed, againft a Sheriff, or Bailiff, &,
T 3 for an oppreffive Prattice in the Execution of 2 Writ; it is every Day’s
Hob. 62,263, Pra&tice to grant Attachments for Mifdemeanours of this Kind, as for
364- uling needlefs Force, Violence and Terror, in making an Arreft, or by
breaking open Doors where by Law it is not juftifiable, and there is no

I ' plaufible
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laufible Excule for doing it, or treating the Petfons srrefted bafely and ,, ; ¢ "
inhumanly, or keeping them in Cuftody till they confent to pay Money b. 43.4.
for ¢heir Deliverance, or making an Arreft without dee Authiority, as by
Force of a blank 2 Warrant, filled up with the Name of a2 fpecial Bailiff + Noy 101,
by the Party himfelf, or Bailiff, without the Privity or fubfequent Agree. Moor 770.
ment of the Sheriffs yet I have fometimes known Attachments of this 2'}{:,6‘35}
Kind denied, in Refpet of the common Ufe of the Pratice, which by 278 11,
Experience hath been found to be almoft neceflary in fome Cafes to pre«
vent the Defendant’s having Notice of the intended Arreft, and there-
fore, if it thall appear to the Court, that there was any fuch reafonable
Caufe for fuch a Proceeding, it will be a great Inducement to excafe, if
not wholly to difpence with it,
Sect. 4. As to the third Particular, viz. Where the Court may pro-
oeed in the Manner abovementioned, againft a Sheriff, or Bailiff, &
for not executing 2 Writ effetually 5 it fcems clear, That where any
fuch Officer is guilty of a corrupt Pradice in depriving the Party who
fues out a Writ of that Benefit and Advantage which he ought t0 have
from the Exccufion of it, he isliable to be punifhed in the Manner above-
mentioned, as if he levy a Debt by Virtne of an Execotion, and keep
the Money in his own Hands, and imbezil it: But unlefs there appear
fome grofs and palpable Corruption in a Sheriff aegletting to return g
Writ which hath Been execated by him,or to bring in the Body or Money,
@c. according to his Return, the Court will hardly grant an Attach-
ment againft him immediacely, but will rather proceed againt him b
Rules to retarn the Writ, &v.” and if he do not obey them, will increafe
the Amercements upon him till be do, or perhaps grant an Attachment
for the Contempt: And b if the Sheriff veturn, That he fent the Procefs b Fies. P
to the Bailiff of & Liberty, who hath given him no Anfwer, a wor Omit- cei, 13, 30
tes thall be awarded to the Sheriff: And if he retarn, That he fent the
Procefs to fuch Bailiff, who hath retorned a Cepi Corpus, or fuch like
Matter, and the Bailiff bring not in the Body or Money, . at the
Day, by rhe better © Opinion the Bailiff thall be amerced, and a Writ ¢ Raftal
-;rhm iffize o the Sheriff, to diftrain the Bailif to bring in the Body, paerneS:
LA 189. pl. 20,
Je2. 5. As'to the fourth Particular, »iz. Where the Court may pro- Sronpl. 2
ceed in the Manner abovémentioned, againft a Sheriff, &v. for making 3s H. 6. 5.
a faffe Return to a Writ; There feems ¢ to be no Doubt, but that where- ‘;"'"; .
ever any fuch Officer endeavours to impofe upon a Court, by making 5y ¥ o™
a Return to a Writ of a Matter known by bim to be faife, he is, in Firz Return
Strictnefs, lable to be punithed in this Manner for bis Contempt : Yet dcyicontis:
it feems, Thatthe Court will not cafily be-prevailed on to proceed in this 3, A pi 6.
Manaer for a bate falfe Return, but will rather leave the Party injured " ez Pro-
by it to his Remedy, by an A&tion on the Cafe, unlels there be fome ocrimii,
extraordinary Circumftances of Hardthip or Oppreffion, as where f an 135, 225.
Officer who had arrefted one on a Cpias, returned, That he had taken Executioo,
him, but that the Party was fo fick, ‘that he could not bring in his Bo- Retorn de
dy at the Day for Fear of endangering his Life, where in Troth the Par- Vicoer. 3.
e . a7 Bd. 3,
;y had been all ¢he while in good Health, and was only detained under

by i 83 pl. 8.
{uch Pretence, in Order to extort Money from him, G, 2a7Ed 3. 77

pl o.
Ruftal. rog:+ Capiaspl. 20, Bro.Procefs, a5, 48, 119,215, Beo Return, 96.99. ¢ Ed. 4. pl. 14. 11 H. 4.

43.pb 13 38Ed. 3. i.b. 39Ed 3. 3. 8 FH 5. 2. pl. 8. = Firz. Frocels, 5. Bro. Surmile, ro  Retors de
drief, 100, Raltal Hebeas Corpus,7, 11H. 6 42 b.

As
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As to the fecond Point, viz. In what Cafes the Court may praceed in
the Manner abovementioned, againft Attornies, and others alting as
fuch, I fhall endeavour to thew,

1. Where it may {o proceed againft them, for appearing for a Perfon
without fufficient Authority.

2. Where for Injuftice to their Clients. .

3. Where for other Contempts to the Court, or dithoneft Praftice.

Seit. 6. As to the firlt of thefe Particulars, »iz. Where the Court
may proceed, in the Manner abovementioned, againft Attornies, and o~
thers a&ing as {uch, for appearing for any Perfon without fufficient Au-
thority ; There is no Doubt  but that it may fo proceed againft them,
for taking upon them to profecute or defend a Suit for another, without
any Maunner of Direftions from him; allo if they have in Truth a War-
rant from the Party, but do not caufe it to be recorded before Judgment,
it feems, b That they are in Stri€tne(s liable to an Attachment, for that
the Court takes no judicial Notice of any fuch Warrant not of Record;
yet © if in foch Cafe ic appear, upon Examination, that the Warrane
of Attorney happened not to be recorded, through the Negligence of
the Officer, or {ome fuch like Accident, attended with no corrupt Pra-
&ice in the Attorney, it feems, That the Court would never eafily be
prevailed on to proceed in this Manner againft the Attorney 5 and much
lefs at this Day, fince he is liable by Statate to a certain pecuniary For-
feiture for every Offence of this Kind.

Sei?. 7. For it is enafted by 32 H. 8. 30. made perpetnal by 2 Ed. 6,
32. and by 18 El 14, and 4 & 5 Aune 16. That the Plaintiff"s Attorney
foall file his Warrant the fame Term be declares, and the Defendant’s Attorney
the fame Terne be appears, on Pain of Forfeiting ten Pounds, and alfo fuffer-
ing fuch Imprifonment, as by the Diferetion of the Fuftices of the Conrt, where
any fuch Default fhall foriune to be, fball be thought convenicnt.

Sect. 8.  And it (eems, That fince thefe Statutes, it hath not been u-
fual to grant Attachments in thefe Cafes, without fome apparent Circums-
ftances of Fraud, or other Corruption.

Setf. 9. But howfoever a regular Attorney may be excufed from an
Attachment, for not having recorded his Warrant, thofe have no Reafon
to expelt the like Favour from the Court, who take upon them to ap-
pear for others as Attornies, without having been admitted and {worn
as fuch, for thefe are liable to an Attachment for every Appearance,
whether their Warrant were recorded or not.

SefZ. 10, As to the fecond Particular, 2iz. VWhere the Court may
proceed in Manper abovementioned againft Attornies, and others
acting as fuch, for Injuftice to their Clients; It is every Day’s Pra-
&ice to move for it again{t them, for bafe and unfair Dealing towards
their Clients in the Way of Bufinefs, as for protracting Suits by little
Shifts and Devices, and putting the Parties to unneceffary Expences in
Order to raife their Bills, or demanding Fees for Bufine(s which never
was done, or for refufing to deliver up to their Clients, Writings with
which they had been intrufted, in the Way of Bulinefs; or Money
which has been recovered and received by them to their Clients Ufe,
and for other fuch like grofs and palpable Abufes: But the Court will
feldom grant an Attachment for the Detainer of [och Writings or Mo-

ney, without firlt making a Rule on the Attorney, to deliver them Itio
tas



Chap. 22. Of Astachment. 145

the Party 3 allo it will jultify an Attorney’s Detaining {uch Writings or
Money for his Secority aill be be paid all his jult Feess nor will it ever sulk. 87 pt.
interpoe in this Manner as to any Writings or Money seceived by an 7-
Attorney on any other Account, except only in his way of Bufine’s as
an Attorney, but will leave the Party to his ordinary remedy by Aftion,
Seff. 11, Asto the third Particular, @iz, Where the Court may pro-
ceed in the Manner abovementioned, againft Attornies, and others
alking as {uch, for other Contempts to the Court, or dithonelt Pradtice,
it {cems, That it may not only proceed in {fuch Manner again{t them for
Dilobedience of its Roles, after Notice given them of fuch Rules, either
exprefly or impliedly s but allo, for any fuch ill Praflice as is againft
the known and obvious Rules of Juftice and common Honefty; as for
Forging # a Writ, or any other Matter of Record, ® or but attempting a cr, car.,
to do ity or for tak'mg out a Capias, ¢ which has no Original to warrant 74.
it; or for receiving 4 Money of the Client for {uing out an Original, Df;;"“'
and alfo for the Fine due thereon to the King, where, in Truth, no O- ]:.;4 Pl §8.
riginal has been fued out, nor any Fine paid to theKing; or for endea- Hien At
vouring to impofe upon the Court, as © by canfing an Altion to be Vioti s
brought againft one in it by Collufion, without any juft Ground, in or- 37.5.
der thereby to intitle the Party to the Privilege of the Court, and af. fﬂ‘:ﬁ;“;“""
terwards, upon the Examination of the Matter in Court, giving a fal’e « Cro. Car.
Account of it; or f for giving direltions to a Sheriff concerning what o b
Perfons he fhould return on 2 Panel; and for other Mifdemeanours of pig priv.
the like Nature. lege, 43,
Seft. 12, As to the third Poiat, viz. Where the Court may proceed ' Moore:8a.
in the Manner abovementioned, againlt other Officers of the Cousty ™ 7
There being fcarce any thing of this Kind to be met with in the Books,
I fhall only obferve, that it {eems clear, from the general Reaon of the
Law, which gives all Courts of Record 2 Kind of difcretionary Power #ide sujrs
in the Government of their own Officers, that any fuch Court may 5& L
. . . Firz. Office
proceed in fuch manner againft any fuch Officer, not only for refufing 4.1, Cour,
to execute its Commands, or for executing them irregularly, remifly, £ 1=
or oppreffively, but alfo for all kinds of Oppreffion or Injuitice done by ';;“;"2@;9'
them in the Execution of their Offices, or by Colour of them. P
Sect. 13. As to the fourth Point, ziz. In what Cafes the Court Dy.218 pk
may procced in the Manner abovementioned, againft Juroxs, It is ob- § gy Tret
fervable, that Jurors may be confidered either in a Minifterial Capacity, pf, /3.
viz. as Perfons bouand to attend the Court, in order to perform the g‘slg_' g 55-
Duty for which they are returned, until they fhall be difcharged 3 or
in a Judicial Capacity, »iz. as Judges of the Fa& which is to be tried
or inquired by them; and therefore, for the betrer Underltanding of this
Matter, 1 thall confider,

t. How far Jurors are punifhable in the Manner aboverentioned, in
their Minifterial Capacity.
2. How far in their Judicial.

As to the firlt Particular, it {eems clear, That Jurors are punifhable in
the Manner abovementioned in their Minifterial Capacity, in the fol-
lowing Inftances.

Seft. 14. 1. For making Defaults as where mose than one of the Per-
{ons returned on a Jury, do appear; but not a fufficient Number to take an 43 Ed 5 35.
Pp Enqueft,
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'Rt 267, Enqueft, and fome 2 of the others come within View of the Court, or
b into the {ame Town b in which the Court is holden, but refufe to come
13 into the Court to be fworn; in which Cafes, vpon Preof of fuch Mat-
En,ﬂ._:ﬂ- ter, the Court® may, at the Prayer of the Party, order the Jurors who
sohd . appeared, to inquire what is the Yearly Value of fuch Defaniters Lands,
3 4 and after fuch Inquiry made, eitgcrhfumn;on tl;em. E:IO apEear, o? Pgain' 1of
Bro Joross, Sorfeiting fuch Sum as their Lands have been found to be worth by the
f;?'zjﬁlf'm’ Year, orgi'ome leller 4 Sum, or impofe © a Fine of the like Sum upon them,
20 Al . - without any farther Proceeding, But it feems, f That fuch Juror fhall
. ;{,n_ .67, be lable to lofe his Ulues only for fuch Defaulr, and not the yearly Va-
b.plis, 268. lue of his Lands, unlefs the Party pray it: Buta Juror s who hath adty-
0D, ally appe?reﬁl, and [aftg ;nake% hDefiuIt,dis fa:lcll t{: bctlfublj)e&t;o fuch For-
M. 4.s5.a. feiture of the yearly Value of his Lands, whether the Party pray it or
2o ALl bl not, becaufe hiys antempt appears to the Court by its own Record ;
8Co 4r.2. VEL D even in this Cale the Court, in Diflcretion, will fomcumce_s only
‘Reft 167, impofe 2 fmall Fine, Alfo it is faid, That no Juror fhall be (ubjet fo
E"-lg"h’;s (uch Penalty, where t the Inquelt could not be taken, if he had appear-
ol ;gs,’;,:. ed, as where but five of the 3ur0rs fummoned on an Affife, have had a
3., . View of the Land. Alfo it {eems, ¥ That 2 Juror who rpakes Defaule
, Firz. Pelac, oithout ever cogning {i{nto the Tol:m thrflinbthe (iogrtblsﬁhoéderk i;
o A4z liable only to loft his Iffues, or to be amerced, but not to be fined: An
iH.an- >t is [aid,y'l‘hat he (hall neither ! be fined nor amerced, if the Defendane
4EL 360, be effoined on the Day on which the Jury was to appear, for that his
;;E; 6.27. Appearance in fuch Cafe would be to no Purpofe 5 and it feems ™ queftio-
Pro. Jurers, Pable whethera Joror be amerciable for notappearing at the Return of a Sicus
vs, 18, alias Venire facias; where the fist Penire was not ferved 5 neither doth a
B el .2, JurOr feem to be amerciable at all, at the Day of the Return of the firft
¥ Bz, Chal- Vemire 0 facias, except b?fc;_re ]uﬂicbes efrrant, orhof Oygr anél_'l‘crmmer, df‘-c
lenge, 47. Seff. 15. 11, For refufing to be fworn when they do appear; for
36637 Ghich, az is {eems, © ever%r Court of Record may of common Right
¥Firz. Office impofe fuch a reafonable Fine on any one returned on a Grand or Petie
deCourt. 13, Jury, as fhall feem convenient, ) '
2" Setf 16, 1L For refufing P to give any Verdid at all,
oM 4 5.2 Setf. v7. 1V, Forendeavouring to impole upon the Court; as where
HoEd e 3 Petit Jury offer a Verdidt to the Court, as agreed to by their whole
19.  Number, where, in Truth, fome of them have not agreed to it; or
30 A0 pl  where * they agree upon two Verdi@s, and firft to offer one of them to
3,;,3,, ;8. the Court, and to ftand to i, if the Coort fhalt expfefs tio Diffatis-
Ed. 3. 2.0, fadtion to it but if the Court thall diflike it, then to give the other,
E&ﬁ%‘é“‘ Sec?. 18. V. For misbehaving themfelves after their Departure from
ss.  the Bary as where they [ do not all keep together till they have given
nedl7 8. their Verdi&; or where any * of them carry any Thing eatable with them
,;:;'.'132_  in their Pockets; or eat “ or drink, or otherwifé refrefh themfelves with-
v Allpl.  out Leave from the Court, before they have given their Verdict, though
Bro.Amesce. ey were agreed ¥ on it, and were alfo all the Time in the Cuftody of

ment,68.  the Bailiff appointed to take Care of thém,

See the Chap-

ter of Pro.

cels againft Jurors, ® 2 Infk, 243, 143. 44 Ed, 3.12.b, 8Co.38. b. 7H.6 12,5, P Vaughan i52.. _Noy.
49, 2 Bulit. 173, 9EL. 8 44.b. Va9 A pl. 27, Bro Jurors, 36, 40 Af pL 10, 1 Rol. Abr. 259, ph 4
r Cro Bl 779. " 14 H.7.29.b. 30, Vaughan, t51. 1 Dyer 78, pl. 44, ® Dyer 213 plv 4. Vaughan, 152,
Cio. Joc. 21, Fitz. Examination, 17, Bro. Jurors, r3 = Raft. 268, pl 4.5

pf.' 1. 268, a,

I Sef. 19,
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Seét. 19, VL For fending @ for, of receiving lnftrultions from either *Rft 529,
of the Parties concerning the Matter in Quellion, and therefore ® much 3 ?,4.
more for receiving a Bribe. Fics, Exami.

Seit. 20, As to the fecond Particolar, viz. How far Jurors are pu- 7 -
nifhable in the Manner abovementioned, ia their judicial Capacity, it **7 *
feems to be the corrent Opinion of the old Books, that Jurors are not g, gook 1.
fubje@ to any Profecution for a falfe Verdidt, except by way of Attaint: Ch.y2.5 4
Aund there feem to be very few ancient Precedents, for the Punithment
either of a Grand or Petit Jury, meerly for giving a Verdi&k againlt E-
vidence, or the Direétion of the Court either in a Criminal or Civil
Matter. It is faid <indeed in Fitgherber's Abridgment of a Cafe inthe Time Firs. Cor,
of King Richard 11. That the Judge told the Jury, upon their Acquitting ro8.

a common Thief of an Indi&ment, that they fhould be bound to their v.ughan,

Behaviour for their Lives: But this was only the fudden Opinion of a 152

Judge; and it doth'not appear, that the Jurors were afterwards a&tually fo

bound in Pur{uance of the {aid Opiniony and Fitzberbert makes a Query

in his Abridgment of the Cafe, by what Law they could be fo bound:

And as to thole three ¢ ather Cafes in the Time of King Edward 1L 2 itz 1-

wherein it is faid, That a Juror was committed for refnling to agree with prifonawnr,

the other eleven, it may be anfwered, That it is {aid € in the firft of 39_1‘”,1?3;;‘

thofe Cafes, That fuch Furor faid his Companions @ Day and a Night, without so.

agreeing with them, and this without Reafons from whence it is reafonable to. ¢ 8 Al pl-

intend, That there might be fome Circumltances of Misbehaviour, asan V.

ohftinate perverfe Refolution, Right or Wrong, to find a Verdi& one way, 151

and not to confult with the other Jurors, nor hear their Reaflons, &+. And ‘,‘.;}f”“’ 15

in the laft of thef faid Cafes it is [aid, that the Juror committed by the ;1 A4 pl

Juftices of Affife, for refufing ewo Days and a Night to agree with his 1

Companions, and faying, that he would rather dye in Prilon than agree {*}augﬁf’.ﬁ'j

with them, was afterwards difcharged by rhe Juftices of the Common 5 Raymasd,

Bench, upon the Adjournment of the Affife thither, And it was Parc g 3 8-

of the Charge again{t Empfon, who was indiéted in the Beginning of the

Reign of King Hesnry VIIL for a great Complication of Offences, That

he had committed a Jury to Ward, and bound them to appear before the

King and his Council, and afterwards, on their Appearance, fined them

(though with the Concurrence of the reft of the Council) in the Sum of 3 4

a-piece, for refufing to find a Perfon guilty of an Indi¢tment of Larceny,

apon {ufficient Evidence; yet it is {aid in Dalifor's b Reports-of Cafles, it npaifia,ss,

the third and fourth Years of Philip and Mary, Thar it was agreed, that

Juftices of Aflife, Oyer and Terminer, Gaol-Delivery, or Peace, have

no Power indeed to aflefs Fines on Jurors who make 4 falle Oath before

them, but that they may give them a Day before themfelves, or the

King's Council; by which it feems to be implied, That fuch Jurors were

then thought to be fome way or other punifhable by fuch Judges, or at

leaft by the King's Council; for otherwife it would be to little Purpole

to bind them to appear before them. Alfo it feems to be holden by Sir

Edward Coke, # That though a Jury be no way punifhable for Convite-

ing a Man upon an Indiftment againft Evidence, yet they might be

charged in the Star-Chamber for their Partiality in finding a manifelt Of-

fender not guilty : And aboue k the later End of the Reign of Queen (v, ,,,

Eliznabeth, a Jury was committed and fined, and bound to the Good Be- Noy. 48, 49.

haviour, for finding one Wharton guilty of Manflaughter only, againft

clear Evidence, and the Direttion of the Court, upon an Indictment of

Murder: And it is faid in Palmer's | Reports, That Juross, who g0 1p,m.,
againff 263

i11 Go. 23,
2.‘.
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again(t the Diredtions of the Court are to be fined: Al‘}d there are (eve-
ral InQtances in the Beginning of the Reign of King Charles 1I. wherein
it was refolved, that both Grand 2 and Petit ® Juries were finable by
the Juftices of Gaol-Delivery, for going againit plain Evidence, and the
Directions of the Court; but thefc Proceedings were always thought
Grievous, and were complained © of in the Hoofe of Commons 3 and
this Queltion was at laft fully confidered and debated in Bufel’s Cafe,
who having been committed by the fuftices of Oyer and Terminer at the
Old Baily, brought his Habeas Corpus in the Court of Common Pleas, to
which it was returned, That he was committed for the Fine of forty
Marks, impofed on him for having, with other Jurors, acquitted certain
Defendants of an Indittment for an unlawful Aflembly, againtt full and
manifeft Evidence, and againlt the Diretion of the Court in Matter of
Law; and upon this Return he was difcharged, and the Return was ad.
judged infufficient, for not fecting forth particularly 9 fo much of the
Evidence that it might appear that it was full and manifeft; and like-
wile © for not {ctting forth, That the Defendant did know, and believe
it to have been foll and manifeft; and alfo, ffor not fhewing what the
Diretion of the Court was, and in what Manner the Defendant found
againlt it. And it was alfo refolved, & That Petit Jurors are in no Cale
finable for giving a Verdi&t againft the Evidence delivered in Coure,
whether they be liable to an Attaint for {uch Verdi& or not, not only
for that the yury are by Law the proper Judges of Matter of Fa&, as the
Judges are of Matter of Law, and therefore ought to be free in their
Judgment of it, without being over-ruled by the Judges, who, trictly
{peaking, have no more to do with the Judgment of the Fa&, than the
Jurors have with the Judgment of the Matter of Law; neither is it pof~
fible that a Judge can certainly know that a Juror ads corruptly in
giving this Verdi& contrary to the Strength of the Evidence delivered in
Court for he may be influenced by his own perfonal Knowledge of the
Truth of the Fa&, of the Credit of the Witnefles, the Reputation of
the Parties, and many other Circumf{tances unknown to the Judge, and
well known to the Jury, for which Caufe the Law provided, That all
1ffues hould be tried by the Neighbourhood of the Place in which they
are {uppofed to arife, becanfe Neighbours are prefumed to have better
Knowledge than others of what concerns their Neighbours, And for
thefe Caufes, and other fuch like, the Court of King's Bench granted an
Information againft a Town-Clerk, for publifhing an Order of the Court
againft Jurors, who had found a Perfon guilty of Manflaughter only,
upon an Indictment of Murder, by which Order the {2id Jurors were
declared to be jultly (ufpe@ed of Bribery, and declared uncapable of
holding an Office, &,

Seft. 21, Yet if it fhall plainly appear in any Cafe, that Jurors are
perfe@ly fatisfied of the Trath of 2 Fa&, whereapon they declare to the
Court, that they find it in fuch a particular Manner, and the Counrt dj-
rectly tell them, That upon the Fa& {b found, as they have agreed it to
be, the Judgment of the Law is fuch or fuch, and therefore, that they
ought to give a Verdi& accordingly, yet they obftinately infitt upon a
Verdié contrary to fuch a Dire@tion; it feems agreeable to the general
Reafon of the Law, that the Jurors are finable by the Court in fuch a
Cafe, unle(s an Attaint lies againft rhem; for otherwifle they would be
difpuniflable for fo palpable’a Partiality, in taking upon them to judge of
Matters of Law, which they have nothing to do with, and are prefumed

2 to
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to be ignorant of, contrary to the exprefs Direion of one who by
the Law is appointed to direét them in fuch Matters, and is to be pré-
fumed of Ability to do it. '

Set. 22, Allo i€ a Judge, for the better Direftion and Information
of a Jury, thali ask them their Opinions concerning fuch a particular Bra@on 283,
Fa&t, and they fhall refufe to an{wer him, and obftinately in6ft to deli- b 289,
ver in their Verdit as they think fie, contrary to his Direction, it feems fg{ft"gh;;’w'
queftionable, whetber they may not be fined ‘in {uch a Cafe alfo, unlefs 144
an Artaint lic again(t them; for that it is the Duty of Jurors to take the
Advice and Information of the Court, in Order to be governed by it as
far as {hall be confiftent with their Confciences.

Seét. 23, Alfo if a Jury (hall refufe to find an OfFce for the King, Moor 730.
upon full Evidence, it hath been holden, That they may be fined, for 3 Leon vyS
that in fuch Cafe they are not Jiable to an Attaine, and their Finding | n8b™
does not determiine any Man’s Right, and the King, in many Cafes,
hath no other Remedy; yet it feems queftionable, how far at this Da
thefe Reafons may be thought conclufive ; and it feems, that they hold
as {trongly for the Punithment of Grand Jurors refafing to find an IndiG-
ment of High Treafon, and yer it will be hard to maintain, That fuch
Jorors are any Way punifhable for fuch a Refufal,

Stet. 24, But if a Petit Jury in a Leet, conceal a Matter prefentable
by them, it is a good Cuftom that they may be amerced for fuch Con- 911 6. 44.b.
cealment, being found by the Grand Jury 5 and by 3 H-9. 1. fet forth
more at large, Book 1. Ch. 5. S. 1. If an Inqueft conceal any Matter in-
guirable before Juftices of Peace, another Inqueft may be impanelied to inguire
of fuch Concealrents, and the Concealers may be amerced by the Difiretion of

fuch Faftices.

Having (hewn in what Cafles the Minifters of the Court are punifhable in
the Manner abovementioned, I am now to fhew, in what Cafes o-
thers may be fo punifhed ; and for this Parpofe 1 thall endeavour to
thew,

GEL 6. 44.b.

1. Where inferior Judges are punifhable in fuch Manner.
2, Where Counfellors,

3. Where Gaolers.

4. Where any Perfon whatfoever,

As to the firft Point, I fhall endeavour to (hew, where inferior Judges
are in {uch Manner punifhable,

1. For proceeding without Jurifdidtion.

2. For proceeding unjuitly, oppreflively or irtegularly.
3. For refufing to do Joftice.

4. For Contempts of fuperior Courts.

Secf. 25.  As to the firlt of thefe Particulars, ziz In what Cales infe-
rior Judges are purnifhable in the Manner abovementioned, for proceade
ing without Juri{diction s it feems, * That the Court of King's Bench 241 ATpL30.
having a general Superintendency over all inferior Courts may in Stri&t- s.ik. 2ar.
nels award an Attachment againft a0y fuch Court ufurping a JuridiGi- lalf;b-;ish-
on no Way belongitig to it, and patting the Subje@ to unneceffary =™ 7"+
Vexation by Colour of a judicial Proceeding wholly unwarranted

Qq by
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Vide 1911 8 by Law, and therefore 2 prohibited by it; yetin thefe Cales it feems to
4 b " be rather the more ufsal b Way, fir® to award 2 Writ of Prohibition to
g #6601 fuch Court, and afterwards an Attachment upon its Proceeding after
s NB272¢ fych Prohibition, and not to grant a Rule to thew Caufe why an At-
n,;,g;.,s-. tachment fhould not go in the hrit Inftance, unlels there be {ome extra-
%N»c{’ 239 ordinary Circumftances in the Cafe; as where © the Steward of a Leet
15506, 15 guilty of a double Ufurpation, as of holding Plea of a Matter which
6 Mad. go: arole out of his Precinét, and which, if it had arifen within his Pre-
21313 ¢in&t, would not have been within the Jurifdidtion of his Coort; or
317 Leteer L wheve d the Judge of an inferior Court refules to receive a Plea ehae
i AT 30. ‘the Canfle of ‘Aéion arofe out of bis Jurifdictions or where © any Judge
Bio et % takes Cognifince of a Cau'e to which he himfeif is a Party ; or where
i, the Judge of a Court-Baron is privy to a Praftice of (plitting f a Caufe
:ﬂ‘g‘}“ﬁ’:,’“ﬁ. of Adion for more than forty Shillings into lefler Sums, in Order to
Paibe 11 bring it within the Jurifdiftion of the Courts but in this laft Cafe, there
dune, feeth to be more Inftances & of Prohibitions than Attachments 3 and in
;,f;l,k' 1. ¢he Cafes abovementioned, and all others of the like Nature, it {eems
iPalmer 564. to lie wholly in the Difcretion of the Court to grant cither.
tReb 4% Sect, 26, " As to the fecond Particular, wiz. In what Cafes inferior
,RgLAi,?*' Judges are ponifbable in the Manner abovenientioned, for afling un-
3i7.1 pl . juftly, oppreflively or irregulasly 5 it is not cafy to mect with Cafes
fﬂzﬁ]'ﬂg,":;‘ of this Kind in the Books, there being feldom any Thing in them fo
«Ventris remarkablefas tobe thonght worth teporting ; but it {eems to be a common
65, (e Prattice, to grant Attachments againft the Judges of fuch Courts for any
15;:;6;' Practice contrary to the plain Rules of natural Juftice, thouglr it have
been never {o long ufed in fuch Courts; as for denying a Defendant a
Copy of the Declaration againft him, and going on to Trial, or giving
Judgment againft him, without giving him any Manner of Notice, or
"Silk o1 Time to make his Defence s or for taking of unreafonable b Diftrefles,
?,;r,,; 9,253_ either on mefne Procefls, or Executiony or for compelling ! a Defen-
x E.N.B.76. dant to give exorbitant Bail 5 or jor proceeding contrary to the Prohi-
?ﬁ'ﬁc": B ¢ bition ¥ of a Statute, as ! by amercing a Clergy-Man according to his
D.a7e C.  Spiritual Benefice ; or by aflefling ™ an Amercement without any Affeer-
s H 6 € ment by the Tenants of the Manor 5 or by » taking Money of a Plain-
N B‘s;;;‘ tiff or Defendant for vicious Pleading.
B.C D. Sect, 29.  As to the third Particular, ziz. In what Cafes inferior Judg-
rFor B cs are ponifhable in the Manner abovementioned, for refufing to do Ju-
TF.N.B.  ftices It feems clear, from the general Reafon of the Law, and the
270 A. B. €. common Pratice of the Court of King’s Bench in Calfes of this Nature,
2Inf e That the faid Court may in its Diferetion, award an Actachment againft
ment, 8. any fuch Judge, obftinately and perverlely, and without any Colour of
a feafonable Excufe, refufing to proceed at all, or to give Judgment, or
award Execution, in a2 Matter brought regularly before him; for all
fuch Delays of Juftice are not only grievous to the Suitgr, but bring a
Difgrace upon the Law it {elf: Yet if there be no extraordinary Circum-
ftances in any fuch Delay, to bring the Judge under a reafonable Suf-
picion of Corruption, it feems the more ufual Method to take out a
Writ to fuch Judge, commanding him to do the Thing, of the Delay
whereof you complain 3 and if {uch VWrit be not obeyed, to take out
o g g ah Alias & Pluries, o5 to take © out the Alias & Pluries together with the
68 E. firlt Writ; and thereupon, if the Judge refule to comply, to take out
BfraSelt 34. 45 Attachment againdt him at the Suit of the King and of the Party,
which may either be returnable into the Court of King's Bench, or
3 at
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at the Pasty’s Election inta the Court of Common Pleas, except in fome v
fpecial 2 Cafes; and this feems b to be the proper Remedy to compel the 4, o, 230.e.
Lord of a Manor to hold 2 Coutt for the determining of a Writ of Right 53 b 67.5.
Patent, ora Writ © of Right Clofe; or to compel the Judge of any in- o3 '3 *
ferior Court, whether of Record 4 or not, to proceed ¢ in a Plea, or to 1.e 13. 5.
give Judgment, f or to award Execution. 8 P 5N

Seif. 28, As to the fourth Particular, wiz. In what Cafes inferior 4 Raftal's Fre
Judges are punifhable in the Manner abovementiond, for Contempts of tries, 8.5,
fuperior Courts: There is no Doubt bue that Jultices b of Peace, or B3y .
Commiflicners ! of Sewers, may be fo punithed for proceeding in any b 1534,
Matter before them, after a Certiorari delivered to them, or the Judge of 34[§-§- 5
a Spiritual k or Civil | Law Court, for proceeding in a2 Caufe, after No- .. i
ticc of a Rule to fhew Caufe why a Prohibition fhould not go, or a ReftEne. ;.
Judge of any inferior Common Law Court, for proceeding in 2 Caufe LN
after 2 Hebeas Corpns, or Writ of Error allowed; or 2 Sheriff, ® for 15;.5 c.
proceeding in Replevin, or other Caufe, in the County-Court, after a ;?-{‘I-B
Superfedeas, Pone ar Recordare.  Alfo a Rule ® has been granted to thew .
Caufe why an Attachment (hould not go againf(t the Steward of a Wa. * Moa: 657,
pentake for proceeding after a Tole, though this be only a Contempt to {’(';,1?,_‘;;
the County-Court. s Keb. 93.

Seif. 29. Alfo Juftices of Peace may be punithed in the Manner a- | 1 Mod 4s.
bovementioned, for a&ing in a contemptuous Manaer againft the Deter- : ,’RJ;";;;*‘;'S.
mination of the Couvrt of King's Bench; as where an Order of Settle- » F.N. B,
ment, {pecially fetting forth the Circumftances of the Cale, is removed 5 zb']{jn:'
into the faid Court, and quathed there, by the Judgment of the Court, vin 11"
upon the Merits; and yet the [uftices of Peace afterwards make anather 3 Fd. 3. 36.
Order to remove the fame Perfon to the fame Place, for the very fame &Ly Uy
Caafe, without regarding the Judgment of the Court though it were Alion fur Ie
well known to them, and infifted on by the Parties. ‘,LFEIJE:&

Se?. 30.  As to the fecond Point, #iz, In what Cafes Counfellors are progr
punifhable in the Manner abovementioned, it feems clear, That not- Hil ; Geor.
withftanding they are neither Officers ot any Court, nor invefted with o 6 Mot
any judicial Office, but barely prattife as Counfellors, yet @ inalmuch so yo' 27"
as they have a {pecial Privilege to praftife the Law, and their Misbe- €h 85 6, 15,
haviour tends to bring 2 Difgrace upon the Law it felf, they are pu-
tithable for any foul PraQice as other Minifters of Juftice are.

Seif. 21, As to the third Point, wiz. In what Cafes Gaolers are pu- ]

. . . . 1 Keblazz,
nifhable in the Manner abovementioned, it feems clear, That they are o1 ..
not enly punifhable in this Manner, 2s all other Officers are, by the = Macch 85,
Courts to which they more immediately belong, for any grofs Misbela- 'sl.“rl;-iso'
viour in their Offices, or Contempts of the Rales of fuch Courts, but 2 Jon. «75.
they are alfo purnithable by any other Courts for difobeying Writs of e 6
Habeas Corpus awarded by fuch Courts, and not bringing up the Prifoner poan
at the Day prefixed by fuch Writs, Alfo it feems clear, P Thar it is no c2 Jon. 178,
Excufe for not obeying a Writ of Hebeas Corpus ad Jubjicicudur, that the :%"]' Abr,
Prifoner did not tender the Fees due to the Gaoler: Alfo 9 it {eems to be ¢ 1 Rol. Rep.
the the better Opinion, That the Want of fiuch a Tender is no Excufe for AMELIIN
not obeying a Writ of Habeas Corpur ad faciendwm &~ recipiendum ; how- a0y, '3 LB
ever F itis certain, That if the Gaoler bring up the Prifoner by Virtue » €o. Lic.
of {uch Habeas Corpus, the Court will not turn him over till the ;9&1"‘8? b
Gaoler be paid all his Fees, { nor, as fome ¢ (ay, till he be paid all that *pi. Gom, -
is due to bim for the Prifoner’s Diet, for that a Gaoler is compellable S Ab
to find his Prifoner Suftenance; bat this is denied by others, * N A

Setf. 32,
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Se;t. 32.  Alo it feems, That the Court of King's Bench, which has
a general @ Superintendency over all Perfons who are in any Refped Mi-
nifters of Jultice, may award an Attachment againft any Gaoler ufing
a Prifoner barbaroufly and inhumanely ; yet it is f1id, b That a Gaoler
15 no Way punithable for keeping a Debtor in Irons. And it {eems a-
greed at this Day, That a Gaoler fhall not be ponifbed in the Manner
abovementioned, for the bave Efcape of a Perfon in his Cuftody by
Civil Procefsy but that the Party grieved by fuch Efcape ought to ake

" his Remedy by Attion.

Sect. 33.  As to the fourth Point, viz. In what Cales any lerfon
whatfoever is punifhable in the Manner abovementioned 4 it feems, That
even Peers of the Realm, whether Spiritual or Temporsl, are liable to
{uch Panifhment for fome Contempts, as for refeuing € a Perfon arrefted
by due Courfe of Law, or for proceeding in a Caufe again{t € the King's
Writ of Prohibition, or for difobeying other ¢ Writs, wherein the
King's Prerogative, or the Liberty £ of the Subject are nearly concerned ;
but it doth 8 feem clear, that ir is a certain general Rule, That a Peer
is ponithable in this Manner for Difobedience of all Writs whatfoever 5
and it feems b certain, That no Pecr is liable to an Attachment for not
appearing on a Jury; therefore it feems, That what is {aid ! in fome
Books in general, That an Attachment lics again(t Peers for Contempts,
ought to be underftood of fuch only as are of an enormous k Nature,
as thofe abovementioned, and others ! of the fame Kind, about which
it is difficalt to lay down any certain particnlar Rules ; however it is
certain, rhat all other Perfons are liable to an Attachment for Contempts,
all the particular Inflances whercof it wounld be endlefs to enumerate,
and therefore [ thall only take Norice of the moft remarkable, which
feem reducible to the following Heads.

1. Contempts of the King's Writs.

2. Contempts in the Face of a Court.

3. Contemptucus Words or Writings, concerning the Court,
4. Contemgts of the Rules or Awards of the Court.

5. Abufes of the Procefs of the Court.

6. Forgeries of Writs, and other Deceits of the like Kind, tending
to impofe on the Court.

Sedt. 34. As to the firlt Particular, wviz. Where Perfons are punith-
abile in the Manner abovementioned for Contempts of the King's Writs;
it feems, that it may reafonably be argued, That all fuch Writs, being
in the King's Name, and importing fome lawful Command or Prohibi-
tion from him, which every Subje@ is in Duty bound to obey, every
Dilobedience ® of any of them being a Contempt of the King's Autho-
rity, is, in Stri@nefs, punifhable in the Manner abovementioned, if the
Court in Diflcretion, thall think fit {o to proceed: Yet it doth not feem
to have been ufual for the Court to proceed in this Manner {or a bare
Nonfelance, in not performing the Command of the firlt Writin any
Cafe whatfocver. Buot it {eems clear, That an Attachment lies of
Courfe for the Nonperformance of the Demand of a Pleries,which may
in fome Cafes, if notio all, be taken out together with the Aliss, at
the fame Time with the firlt VWrit: Alfo it feems, That the Court may
in any fpecial Cafe, in which it (hall feem proper, make a Rule to com-
pel the Party to whom the firlt Writ is diredted, to execute it; am!E

i

Supra Sefl. 27,
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if fuch Rale fhall be difobeyed, there ean be no Donbit but that the Court
may proceed againft fuch Difobedience in the fame Manner as they afu-
ally do againtt the Difobedience of any other Rule: Alfo it feems 2 to .5 y g,
be common Praftice to grant Attachments apon Affidavits of Con- 165 B 168,
tempts to the King's Writs, by adting contrary fo the Purport of them 5. 0 275
Allo there can be no Doubt, but that if a Sheriff thall in any Cale .;4.:2', B,
return to the Court, That 2 Perfon arrefted, b or Goods feifed, ¢ or 175 B
Pofleflion of Lands delivered ¢ by him, by Virtue of the King’s Writ, E;ﬁ;oi“gg_
were refcued or violently taken from him, & the Court may award 8 Co. 6o,
an Attachment again(t the Refcuers. Alfo it is certain, That the Cougt 5 Sc&.
hath, in fome Cafes, awarded an Attachment upon Affidavits of a iy e
Refcous, whiere the Officer hath not returned one; yet this was anciently thmeny, r.
¢ looked on as irregular, and of late the Coust  has refufed to grant frocr: 55
an Attachment in any Cafe for a Refcous, unlefs che Officer will re- de vicoun,
torn it 5 for that it hath been found by Experience, that Officers will o
often take upon them to fwear a Refcous, where they will not venture 3
to return one. Dy. 12 pl

Sect. 33. As to the {econd Particular, wiz. Where Perfons are pu- isjnn. 39.
nifhable in the Manner abovementioned, for Contempts in the Face of Fitz Ace
the Coust it feems clear, that all Perfons are punithable in this Man- ";”Ef‘;““‘- 3
ner, not ooly for making an acual Breach of the Peace, but allo for 5, °°
any heinous Mi(demeanour in the Face of the Court; as f for giving ¢ Sulk 325
talfe, trifling, and contradiGtory Anfwers upon an Examination in e ss
Court concerning one’s Ability to be Bail for another, in an Adion fGro Car148.
depending in the Court, or cohcerning any other fuch like Matter in 7H-6-25:
Queftion before the Court, and to be determined by the Examination & **
of the Parties; or & for any contemptuous Behaviour towards any Judge « Ragm. 376,
in the Face of the Court, as by charging him with Injaftice, and pray-
ing for an Information againft him, &-.

Jeff. 36.  As to the third Particalar, oiz. Where Perfons are punifh-
able in the Manner abovementioned, for contemptuous Words, or Wri-
tings, concerning the Court; it feems needle(s to put any Inftances of
this Kind, which are generally fo obvious to common Underftanding,
and therefore I {hall only obferve, That fometimes Attachmients have silk. 84
been granted for contemptuous Words concerning the Rules of the
Court, without making any Rule to fhew Caufe why fuch Attachments
fhould not be granted, becaufe it would be vain to ferve him with a
fecond Rule who has defpifed che firft.

Setf. 37.  As to the fourth Particular, viz. Where Perfons are pu-
nifhable in the Manner abovementioned, for Contempts of the Rules
or Awards of the Court; There is nothing more frequent than to pro-
ceed in this Manner for Contempts of this Kindj as where £ a Defen- 4: ATp. 3y.
dant in an AQion of Account being adjudged to account before Audi- ' Fiz In:
tors, refufes to do it, unlefs chey will allow {uch an Acquittance, which g
was difallowed by the Court before; or & where one who has fubmit- and #ide
ted to an Asbitration by Rule of Court, being afterward perfonally E.;I:,p:\:;
ferved with a Copy of the Award, and required to perform it, refufes 8, cog, 112
to do it; or where one refufing to pay the Cofts taxed by the Mafter, 19 8 3.37,
for that fuch a Taxation is, in Judgment of Law, a Taxation by the s Mod. 21,
Court: But it feems, That generally an Attachment is not grantable Salk. 71 pl.
for Difobedience of any Rale, unlefs the Party have been pcrfonally-;,._?jg%i‘ o
ferved with it; nor for Difobedicnce of a Rule, at Nif Prius, unlels it Guil.q. 15,

Rr be
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be made a Rale of Court, not for Difobedience of a Rule made by a
Judge at his Chamber, unlefs it be entred.

Sect. 38, As to the fifth Particular, viz. Where Perfons are punifhable
i0 the Manner abovementioned, for Abufes of the Procefs of the Court,
There are fo many Inftances of this Kind that it would be in vain to go
about to enumerate them all, and therefore I fhall only take Notice of
fome of the Principle of them, as,

Sect. 39. Firlk, the Taking out fuch Procefs without any Colour of
Right to it 5 as where one fues out Exccution without any judgment to
warrant it, . or where 2 Woman brings an Appeal * of the Death
of her Husband, whom (he knows to be alive,

Seit. 40. Sccondly, The making ufe of fuch Procefs as a Stale to
help the Jurifdiftion of an inferior Court;, as where one arrefts anothet
by a Latitat, in order by that Means to bring him within the Limits
of an inferior Court, and when he bas got him there, drops the Latitat
and proceeds in the inferior Court.

Sié?, 41.  Thirdly, making ufe of fuch Procels in a vexatious Man
ner; as where 2 Perfon who has brought an Aftion in one Cours,
does afterwards fue the fame Defendant, for the very {ame Caufe, in
another Courr, while the firft Adtion is {till depending, in which Cafe
the Defendant feems to have an Eleftion either to move for an Attach-
ment, b or to bring an Alion ¢ on the Cafe for fuch a vexatious Pro-
ceeding againit him.

Sel. 42. Fourthly, Making ufe of fuch Procefs any other way to
ferve the Purpofes of Oppreflion or Injultice; as where 9 one arrefts a-
nother at my Suit, withour my Privity, in order to make fome undue Ad-
vantage from him, &

Sect. 43. As to the fixth Particular, viz, Where Perfons are pu-
nifhable in the Manner abovementioned for forging of Writs, and o-
ther Deceits of the like Kind, tending to impole on the Court; nothing
can be more frequent than to proceed in fuch Manaer for Offences of this
Kind, as for altering © the Tefe of Writs, or for filling f them up after
they are {ealed, or & for bringing groundiefs Adions, io order to intitle
the Parties to the Privilege of the Court, or for getting B Judgment in
Eje&ment, by Affidavit of the Service of a Declaration on one who was
procured to perfonate the Tenant, or for any fuch like Practices.

CHAP



Chap. 23. 155

CHAP XXIL
Of edppeal.

EFORE we examine the Nature of fuch Procefs, a5 is grounded

on an Appeal, Indi@tment, or Information, it may not be impro-
per, firft to confider the Nature of each of thefe in Particular. And
firlt of Appeals, of which there are two Sorts,

1. By an Innocent Perfon,
2. By an Offender confeffing himfelf Guilty, who is commonly called
an Approver,

Sei. 1. And Firft, Of an Appeal by an Innocent Perforty, which is gy,cp, of
the Party’s private Adtion 5 profecating alfo for the Crown, in Refpet Law, 510,

of the Offence againft the Publick, which he may do two ways, Do, Com.

478,
L. By Writ.

2. By Bill.

Setf. 2. As to the Writ of Appeal, I fhall only take Notice in this
Place, That it is an Original iffuing out of Chancery, and returnable
in the King’s Bench onlys and for the Form of it 1 (hall refer the
Reader to the later Parc of this Chapter, wherein 1 hall endeavour to
thew for what Defefts it may be abated.

Serf, 3. Allo 1 fhall refer the Reader to the {ame Place, for the
Form of a Bill of Appeal, and fhall not here take any farther Notice
of it, than by obferving that it muft contain greater Cestainty than a
Writ of Appeal, and is in the Lieu both of the Writ and Declaration,
and fhewing before what Courts, and againft whom it may be profe-
cuted,

Set. 4. And firft, thereis no Doubt # but that any Appeal may be « ¢.o. 1.
fued by Billin the King’s Beach againtt any Perfon in cuflodia Marefehalli, §o5, 695.
either by an a¢tual Commitment, or by having Bail filed for bim in that ‘;;.’J[;ﬁ;sc*'n‘
Court; but ® not againft one who is mainprifed de die in dicwe, for that . p.C. 179,
fuch an one cannot be faid to be in cuffodia Marefchalli, And it bath been 17 AT pl
refolved, © That if the Appellee be arrraigned and tried the (ame Term, f}Ea_g_ 34
there is no Neceflity to file the Bill againft him. Alfo 4 it feems clear, pl:gs.
Tout if a Defendant appear in the {aid Court on a void Writ of Appeal, ﬁj;},ﬁ?‘f"
he may be committed to the Marfhalley, and then declared againft iz <1 Jo. 525,
enflodia Marefehalli 5 but where a Defendant appears on a Writ niot void, Cro-Car.
but voidable only, as for the want of an Addition, ¢c. it was once © %L1 Ab.
holden, That he could not be committed, nor declared againtt in cuflo- 516K
dia Marefchalli ; but ought to be difcharged. Bat the contrary hereto :C"g;?_'
feems to be now fettled in the Cafe of Reeves T againit Trundal, who <'cro. £1,

appearing in the Court on a Writ of Appeal of Death, demanded Oyer O s ;
Of Ge:rg, "

3
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Like Cafe te- of the Writ, and pleaded in Abatement the want of an Addition; and
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thereupon the Coort abated the Writ, and {uffered him to be arraigned
by Bill in enflodia Marefchalli : And f{urely this cannot but feem more
reafonable than to {iffer a Prifoner under (o beavy an Accufation, to
which he is {till liable, to go at large without a Trial 5 neither do I find
any Reafon given why a Prifoner appearing on a voidable Writ, fhould
have a greater Advanta[ge than on a void one.

Seét. 5. Secondly, It is alfo holden, that an Appeal may be com-
menced before Juftices in Eyre, which, as I fuppofe, muft be intended
of an Appeal by Bill, for that all Writs of Appeal muft be retnrnable
in the King's Bench.

Sect. 6. Thirdly, Allo it fecms clearly to follow, from the Purpost
of the Statute of Weflminfter, 2. Ch. 29. That Bills of Appeal may be
commenced and determined before Juftices, fpecially affigned, in fpecial
Cafes, and for certain Caufes, to hear and détermine them,

Secf. 9. Fourthly, It is certain, 2 that Commiflioners of Gaol-deli-
very may receive a Bill of Appeal againft any Prifoner of the Gaol
which they are authorifed to deliver.  Alfo it is generally holden, That
they may receive {uch a Bill againft a Pgrfon who has been let to Bail
by them, but not againlt one who has been let to Mainprife. And it
hath been refolved, That if Part of the Accomplices to the fame Felony
be in the Prifon which fuch Juftices are to deliver, and the others be
not in it, the Joftices fhall receive an Appeal againft them all, which,
after the Trial of thofe that are in the Prilon, fhall be removed into
the King's Bench, where the others fhall be procceded againft. But
thefe three laft Points, having been already more largely confidered,
Chap. 6. Sett. 5. 1 (hall refer the Reader to what is there faid concern-
ing them,

Setf. 8. Fifthly, It feems to follow, from the Purport of the Statotes
which have been generally conftrued to authorize Joftices of Aflife to
deliver Gaols withovt any (pecial Commiflion of Gaol-delivery, that
they may reccive Bills of Appeal in the fame manner as Commiffioners
of Gaol-delivery may.

Seé?, 9.  Sixthly, It feems to be holden in Firzherbers's Abridgment, b
That Juftices of Peace have Power to receive Appeals by Virtoe of 34
Ed, 3. 1, which enal&s That they (hall hear and determine all manner
of Felonies and Trefpafles in the fame County, &¢. But there is much
greater Authority ¢ for the contrary Opinion; and the Cafe in the ¢ Yzer-
Book, in the Abridgment whereof the faid Opinion of Fitzherbers is
infinuated, is plainly miftaken, for thae it makes no Manner of Mention
of Juftices of Peace, but only of Juftices of Gao! detivery s to which
may be added, That the abovementioned Statute of 34 Ez)' 3. T. which
empowers Jultices of Peace to hear and determine Felonies, &, is ex-
pres, Thae they fhall have Power fo to do at the King's Suit, which
muft be either taken to exclude the Suit of the Party, or to fignify Iit-
tle or nothing,

Sedt. 10. Séventhly, It is certain, That an Appeal may be com-
menced ¢ by Bill, before the Sheriff and Coroner, and removed f from
them into the King's Bench, by Certiorari, as hath been more fully
(hewn, Chap. g.

Setf. 1v. Eighthly, It feems to be agreed, ®# That an Appeal by
the Courfe of the Civil Law, in Nature of a Bill of Appeal by the
Comuaon Law, may be fued before rthe Conftable and Marfhal forlfomc

2 Felonics
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Felontes done out of the Realm, in Relation whereunto it 15 enalad by
1 H. 4. 14. as followeth, For manmy great Incontienionces and Mifehicfs that
0 ten have bappened by wiany Appeals made within the Real before this Time, i
is ordained from benceforth, Ihat all Appeals 1o be made of Things done within
the Realm, fhall be tried and determined by 1he good Laws of the Reabw: And
that all Appeals to be made of Things done out of 1he Realns, Jhall be tried and
determined before the Conflable and Marfhil of England for the Tivee being.

Seif. 12 In the Conftraion of this Seatute, it feems to have been
agreed, 2 That if any of the King’s Subjets kill any other of his Subjefts . g p o 6.
in any foreign Realm, the Wife, or Heir of thé decealed may have an Lsccer b,
Appeal of his Death, beore the Conftible and Marfhal, who Thall pro- | Iof 74:2.
ceed according to the Civil b Law, and give Sentence by the Teltimony hi_l,;ﬂf .’;;
of Witnefles, or Combat : From whence it follows, © That no fuch Sen- 1 laft. 7,
tence can corrapt the Blood of the Appellee, for that Guch Corruption gfp',;,béh .
can only be caufed by a Judgment by Courfe of the common Law. Al- o o4
fo it {eems to be clear, That no fuch Appeal can be profecated before Sia Jedf
the Marfhal alone without a Conftable. g

Set. 13. It hath been holden, ¢ That if 2 Man die in England, of Chiysea.
a Wound given him in a foreign Realm, he may be appealed by the [n- 2yl th-e
tent of this Statate, before the Conftable and” Marfhal, for fhat it is o mes
certain, That he cannot be tried by ¢lie common Law 5 and it cannot be Lo o,
thought the Meaning of the Statute in reftrain ng the Givil Law, in Ca- 58 5 L
fes within the Conufance of the Common, to reftrain alfo in Cales rer .
which the Common Law had nothing to do with, and which were e >
properly cognifable by the Civil Law, and by thac only ; for the only «sp.¢ 4.
End of fuch a Conftru&ton would be to canfe a Failure of Juftice. ecrer B .

el 14. It is farther enalted by the faid Statute of 1 A, 4 14 That L\ o
#o Appeals be from thenceforth made, "or iri any wife purfied in Parliament, in Set. 1.
any Time to come. '

Appeals confidered, as to the Matter of thent, are of two Kinds.

1. Not Capital,
2. Capital.

Sect. 13. And firt, of thofe not Capital, whereof there were anci- Fleta Lib 1
ently leveral Kinds, as Appeals dé pace, de plagis, and de Imprifonamento; chip. 41
as well as Appeals of Mayhemt; but clic former of thefe baving been Brat Lib. 5,
out of U, and turned to A&tions of Trefpals, for thefe many hondred (7525,
Years, 1 thall only confider the Nature of an Appeal of Maybem 5 fot 1 Inft.1a6b.

the better Underftanding whereof, I fhall endeavour o thew,

1. Of what Maybens it liés. _

2, What ought to be the Form of the Wrie, Bill and Declaration.

3- WWhat Defence may be made by the Appellee.

4. How thie Mayhem (hall be tried, and where the Trial {hall be pe-
remptory.

Sei?, 16. As to the fiilt Point, wiz. Of what Maybems an Appeal
lies 5 I thall take it for granted, That notwithftanding every f Hurt /B 1.
whatfoever done to 2 Man’s Body, whereby he is lefs-able in Fighting, b 4+
may perhaps, properly enough, in a large Senfe, be called a Mayhem,

and ¢ will certainly {ubject ehie Perfon who occafion'd it to the Payment fizg“;,’:"
S f
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of Damages, in an A&ion of Trefpafs by che Party grieved, whether it
were malicious, or happened through Accident or Mifadventare 5 yet
9 an Appeal of Ma;hem cannot be maintained for any {uch Hurt, unlefs
it were accomgpanied with fome evil Intention in the Perfon who caufed
it; for {urely the Law, in requiring that the Word Felony be made
pfe of in every {uch Appeal, (as will be more folly fhewn under the
next Point) cannot imply lefs than that the Fa& mult be attended wich
fome odious Circumftances  Yet it fecms clear, That if a Man firiking
at another with {uch an evil Intent, as would fubjed him to an Appeal
of Mapbem, if the Perfon ftruck at fhould be maimed, fhall happen to
mifs him, and {trike a third Perfon, and maim him, be is lable * to an
Appeal of Mayher at his Suic, whether he had any Kind of 111 Will a-
gainlt him or not,

As to the fecond Point, viz. What ought to be the Form of the Writ,
Bill and Declaration, I {hall only take Notice in this Place,

Sef. 17.  Firft, That the Word Maghemiauit © is (o neceffary in eve-
ry fuch Writ, Bill and Declaration, that it can be fupplied by no
other Word of the like Senfe, nor by any Circumlocution whatfoever.

Sect. 18. Secoudly, That in every fuch Writ, Bill or Declaration,

4\ Inh.rass. the Mayhene wu(t 4 be 1aid to have been done felomice, and yet the De-

Bro Apecsl, fendant is not at this Day {ubjedt to the Lofs of Member from fuch an
72,00, 143,
50 B 1 M .
Ch 44 Set 5. required the Ule of the Word felomice.

r Inft. 27,
Palton 7. 8.

Appeal, asanciently ¢ he was, in which Refpec the Law feems to have

Seff. 19. Thirdly, £ That it is in the Ele&ion of the Plaintff to

i A6, declare againft him who attually gave the Wound, as the principal
40 AfT. .

Ej
P4

te Trel
i3, 190

Coron. 11,
218,

§

P.C

44
Letrer B,

Crentra

Bro. Appsal,

154

Bro. Appeal,

Offender, and againtt thofe who abetted him, as Acceffories ; or elfe to
declare agazinit them all as Principals.

Se. 20 TFourthly, Thatif a2 Man bring a Writ of Appeal of May-
hem, and Count of Battery he abates the Writ, becanfe the Writ fop-
poles no Buttery, and therefore is not puifued by {och a Declaration
as it ought to be. But for other Pasticulars relating to the Form of
Appeals, | fhall refer the Reader to the Books ¢ of Entries.

Sect, 21, As o the third Point, viz  What Defence may be made

Pire Coron. by the Appellee; being able to find lirtle or nothing Particular concern-

110,

60,

Rattal’s En- £¥277 g . .
ties, 45, 46 tice in this Place of the following Particulars.

b yInft.2g5.a,
Fide 48 Ed.

3‘.
Fi

6.
tz. Ley, 36.

ing Pleas in Abatement by fuch an Appellce, I fhall re er the Reader

& Coke En-  for that Matter, to what is {aid concerning Pleas in Abatement of Ap-
tries, §o. §1.

peals in general, in the later Part of this Chapter, and ouly take No-

1. Where a Recovery in another Aftion may be pleaded in Bar of
an Appeal of Maybem.

2. Where and in what Manner fon Affauls demefne, and other Matters
of the like Nature may be o pleaded

3. Whether an Arbitrament, or an Accord with Satisfaction, may be
fo pleaded.

4- What Kind of Releale may be fo pleaded.

5. Where a Nonfuic in a former Adtion.

6. That I an Appellee cannot wage his Law.

Sect. 22, As to the frft of thefle Particulars, wiz. Where 2 Reco-

very in anather Aétion may be pleaded in Bar of an Appeal of Maybem ;
3 It
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l¢ feems clear, That hotwithftanding a Recovery 1 th ah Appealof May- * 12 Al pl
hews cannot be pleaded in Bar of an Ad&tion of Trelpafs for the Battery . coro.
with which the Mayhem was accompanied, becaufe b in fuch an Appeal 11, 182,
the Maybews only is confidered diftinét from the Battery, yet © 4 Reco- ‘1CXﬂ?3‘
very in an Action of Trefpals, for an Affavle, Battery and Wounding, 5. A
may be pleaded in Bar of an Appeal of Maybem, appearing by proper peil,So.
Averments to be brought for the fame Trefpafs; for it fhali be intended l‘{f;’,;_“;;;:
that the Jury in giving Damages for the Wounding, included the Maim, 3:9.
and no Man thall be liable to double Vexation for one and the fame Thing 5 +3 AT pL.3-
yet 4 in fuch a Cafe if the Appellee fhall make it appear, by a fpecial 4 { Leon.
Replication, that the Maim hath been occafioned fince the Verdi in the 318; 319
Action of Trefpafs, by fome {ubfequetit Mortification, Drynefs or Shrink-
ing of the Part, by Reafon of the Wound, perhaps be may avoid {uch
Piea by fuch (pecial Matter ; but the Court will not intend it unlels
it be {pecially thewn.

Sett. 23.  As to the fecond Particular, viz. Whete, and in what Man-
ner fon Affeult Demefne, and other Matters of the Jike Nature, may bé
pleaded in Bar of an Appeal of Mayhem 3 It feems clear, that it is a
good Plea in Bar of {uch an Appeal, That ¢ the Plaintiff firlt aTaulted ¢ 1 Rol. Ab.
the Defendant, and would have beaten and killed him, unlefs he had 547, Let. F.
defended himfelf againtt him, . Or that T the Plaintiff firt affaclted ?;%E,’f“;{:
the Defendant, who fled from Place to Place, till he was reduced to a rei. Let. B.
Neceflity of Fighting, &« And in fome Books 8§ it feems to be holden 25Ed. 7 43.
in general, That fou Affaudt Denrefne may be pleaded in Bar of any fuch §up'y. ch
Appeal without any fuch fpecial Circumfrances in Favour of the Defen- 65 S<& 13.
dant: Yet how far a trifling Affaule may jultify a grievous. Maybes, as s]”hEd's'?‘*‘
the Cutting off of a Leg or Hand, &w. unlefs it happened accidentally 41 AT plar
in the Scoffle, without any barbarous Intention, may well deferve to he Fitz Coro.
confidered. However b ir feems clear, That if the Maim in the Decla- :4£éb.9u.
ration be laid in 4. and the Defendant joftify the fame Maim, by Reafon r $vd. a46:
of an Affault made upon him by the Plaintiff in B. he needs not tra- E’;;_A",Tif-;':“
verfe the Maiming of the Plaittiff in 4. orin any other Place, foritis 74.
apparent, that the fame Maim could not be given but in one and the Bro- Tre-
fame Place, and thercfore being juftified in any one Place it is well an- }"iré},]'_?i‘b,.‘
{wered.  Alfo it feems 1 clear, Thata Man cannot juftify the Maiming 548 pl. 5.
another in Defence of his Pofleffions, but only in the Defence of his ::’}?"ﬂf;g;
Perfon.  Alfo it 1s certain, ¥ That a Defendant cannot give in Evidence »s3;. ”

on the general lilue, that the Plaintiff firft affaulted himy, but muft fpe- 2 I“% 316
cially plead it. o ¥
Sed. 24. As ro the third Particular, ziz VWhere an Arbitrament, or¢Hy 1.pL1
Accord with SatisfaQion, may be pleaded in Bar of an Appeal of May- ;’;‘_*- Coro.
hem, it clearly {eems to be admitted in the Pleadings, ! in fome Books, s Co. 44 1
and is faid ™ tp bave been adjudged in a Roll, not printed, That not- ™9 Co.78.b.
withltanding every luch Appeal muft {uppofe the Faé to have been done
fclonioufly, yet inafmuch as at this Day it fubje@s not the Appellee to
the Lols of Member, bnot only to Damages, ¢5¢c. as an A®ion of Trel-
pafs doth, it may be well barred either by Arbitrament, or an Accord
with Satisfadtion executed.
Seif, 25. As to the fourth Particalar, viz. What Kind of Releale
may be pleaded in Bar of an Appeal of Maphem:; There can be no
Doubt, but that a Releafe of all Manuer of Appeals, » or 2 Releafe of s Lir, sea.
all Manner of A&ions, or a Releafe of all Manner of Demands, © might sor.
always be pleaded in Bar of fuch an Appealy and that a Releafe of all - Lt S¢&

sod.
Manner
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* 1 Ink. 088, Manner of AQions * perfonal may aifo be pleaded in Bar of it at this
Day, becaufe the Appellant fhall recover in it nothing but Damages
bue while it fubje@ted the Appellee to the Los of Member, it {eems que-
ftionable, whether it could be barred by a Releale of Adtions perfonal,
becaufe it feems to have been then efteemed an Action of a higher Nature,
and not properly to have come under the Notion of a perfonal Adtion,
‘ Seff, 26,  As to the fifth Particular, »iz, Where a2 Nonfuit in a for-
43 AT pl, mer Altion may be pleaded in Bar of an Appeal of Mayhenr 3 1t feems
39 T ol 5, Slcar, © That a Nonfuit in any fuch Appeal, after the Plainniff hath ap-
It 595 peared to it, may be pleaded in Bar of any other. Alfo © it feems to
Fitz Coron. Eave been adjudged, Thatit may alfo be pleaded in Bar of an Action of
3;‘;'_“; pl. Trefpafs brought for the fame Maim, and alfo for the Battery with which
39. it was accompanied 5 yet howfoever the Law may ftand in Relaticn to
Bro. Appeah ¢his Matters if {uch A&ion be brought for the Battery only, without
1% mentioning the Maybem, 1 {ce not how it can be barred by fuch 2 Non-
*Bio Ap- {uit, becaufe it is generally holden, That in an Appeal of Mayhem no
itz Coron, Confideration 4 can be had of the Battery , but only of the May bew 5
110,182 gnd if fo, it feems ftrange, that a Nonfuit in fuch an Appeal thould bar
gﬁf‘;ﬁ" an A&iap of a differeut Nature, brought for a Matter which the Appeal
<Bro.Ap. had nothing to do with, However ¢ it {cems clear, That a Nonfait in
gga'. 138. an Adion of Trelpals is no Bar of an Appeal of Maybere.  Alfo I take
;:'ﬁ,&?’;;f it for granted, Thata Nonfuit in an Appeal of Mayhem, before the Plain-
tiff hath appeared to it, is not f a Bar of any other Appeal or A&ion,
becaufe the Writ, for what appears to the contrary, might be purchated
by a Stranger, in the Name of the Plaintiff.
#18 AT pls. ~ Seff. 27.  As to the fourth Point, viz. How the Mayher thall be tried,
:,_l'l,"*' ** and where the Trial fhall be peremptory ; There ¢ is no Doubt but that
a Rol. Abe. if the Defendant put it in Iffue whether the Plaintiff were maimed or
578 Lete B nnot, and pray that the Part which was hurt be viewed by the Court,
in Order to have it adjudged on {uch View, whether there be any May-
bem or not, the Court may take a View of the Parr, and on (uch View
» 3gA(T p1 5. determine the Matter; or if there remain a Doubt upon the View, may
Reft. Eat.46. h award a Writ to the Sheriff (o return {fome able Phyficians and Surge-
P 266'3-94 ons, for the better Information of the Court. Bur it feems, That the
plr " Coust cannot proceed to fuch a Tria) by their View, unlefs the Defen-
6 H-7- 1. dantprayit: And in fuch Cafe it feems, 1 That they arc not bound to
Pl q 533 By itin fuch Manner, but may order a Trial by a Jury, at which it is
pl. 3. faid, k That they may, if they think fic, order that the Jury (hall have
2t 7. 42 3 View of the Wound : And becanfe the Court hath fuch a difcretiona-
5{3.;1‘. pl2y. 1y Power in Relation to {uch View, it hath been refolved, ! that the
g 21 Al pl. Plaintiff in the Appeaf muft appear in proper Perfon, and not by Atror-
1,11 pt10. TIEY, becanfe that would put the View out of the Power of the Court.
1t 313. And it feems to be agreed, m That an Adjudication made upon fuch
oS B2t View is peremptory and conclulive to each Party.
Lo pL.s. Sed. 28. It feems to be holden, That the Defendant, inan Appeal
2rH.7.33. of Maim, may in fome Cafes wage Battel; but 1 find no Inftance in
;"7‘ AT p1. o, Which Battel hath been actually waged in fuch an Appeal.
16 Al plys.

i Inft. 588,

Secondly, OF Capital Appeals there are two Kinds,

t. Of Treafon,
2. Of Felony.
88&. 9.
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Seif. 29, And firlt of Appeals of Treafon, which, as it is {iid,
2 might be fued anciently not only before the Parliament, but 21{o be  21nf. 45a,
fore other Conrts of Comnon Law, as well as before the Conftable B /18,
and Mar(hal, and were determinable by Battel, Verdi®, or otherwile, pici Lin. '
according to the Courfe of the feveral Courts before which they were Ch 21
commenced. But it is certain, That {och Appeals before the Parlisment { * € 7%
are taken away by 1 H. 4. 14. (et forth more at large in the fourtcenth Cours,
Setion of this Chapter, But 1 do not {ee any Realon why Appeals of b0 Apperls
Treafon, done in the Realm, before other Courts of Common Law, *
which bad before Jurifdiction thereof, thould be conftrueds to be taken
away by that Statute, which by ordaining, That Appeals of Things done
within the Realm, fhall be tried and determined by the good Laws of the Realm,
cannot be intended to reftrain any Appeal determinable wholly by thole
Laws, as all the Appeals before the Courts of Common Law feem al-
ways to have been, However, {ince there has been no Inftancg of
any f{uch Appeal, before any Court of Common Law, either fince the
making of the faid Statute, nor for many Years before, the Law rela-
ting to fuch Appeals feems wholly obfclete at this Day. But as for , 1.n. 12q.
Appeals before the Conftable and Marfhal, of Treafons done out of H.P.C. i8a
the Realm, it feems clear, that the Law in Relation to them is ftill in ff:f;s cone
Force, as it always hath beeny for the faid Statste of 1 H. 4. 14 by
ordatning, That Appeals of Things done out of the Realm, fhall be tried and
determined before the Confiable and Marfoal, {eems clearly rather to affirm
than weaken their JurifdiGtion in Relation to [och Trealons. Alfo it hath
been adjudged, that the Statutes which ordain, That Trealons done out
of the Realm fhall be tried in the King’s Bench, &¢. do not take away
the Jurildition of the Conftable and Marthal, in Relation to Appeals of
fuch Treafons, as hath been more fully thewn Chap. 4. Se&. 9. And
agreeably hereto, an Appeal of Treafon, fuppoled to have been commit- Rumwort's
ted beyond Sea, was altually commenced in the feventh Year of the Colicd. Parc
Reign of King Charles the Firlk, by Donald Lord Rea, again®t Dawvid Ram--;_foi”:{),'.;u
Jfey, Efg; before the Conftable and Mar(hal, who, for want of fufficient ¢ (i3.
Proof to clear the Truth of the Accufation, a&uai? awarded, That a
Duel thould be fought between the taid Appellant and Appeliee, for the
final Determination of the Matter,

Of Appeals of Felony there are four principal Kinds,

1. Of Death.
2. Of Larceny,
3. Of Rape.
4. Of Arfon.

But before I examine the Natore of each of thelé in Particular, [
fhall premife fome Things in general concerning what Perfons are capa. 4
ble of bringing them, as. fil Ggs5.t
‘P.C.yey,

Seft. 30. Firt, That b the Infancy, OId Age, or other Imbecillity of kofiv. 1.0,
the Plaintiff, is no good Obje&tion againlt his bringing an Appeal, tho’ $.P. C so.
it take from the Defendant the Benefit of waging Battle, and in that g::'th;D
Refpe pat him in a worfe Condition than he would be in, if the Appeal Books under
were brought by a Perfon capable of fighting; for inafmuch as the De- Zf“d-
fendant has proper Means for his Acquittal, by putting himfelf upon a ;.034.431,5;2:

Tt - Trial.g1 AT, pl1g
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Trial by his Country, and the Imbecillity of the Plaintiff is wholly ow-
ing to the A& of God, and no ways leflens the Injury complained of
by him, it is not reafonable he fhiould {uffer any Difadvantage from it.
And agreeably hereto it feemns to bave been fettled 2 of late Times, con.

% trary to the numerous Authorities b in the old Books, That the Parol

fhall not demur in an Appeal for the Nonage of the Plaintiff.+ Yer it
is certain, © That an Infant muft profecute fuch Suit by a Guardian g
and it is faid, @ That he fhall be nonfuited for the Mon-appearance of
fuch Guardian, upon Demand, at any Day whereon he is demandable;
notwithtanding an Allegation that he was not able to come by Reafon
of Sicknels, or other fuch like Excule. And there ¢ is a Cafe whercin
the Court refufed to inlarge the Day of fuch Guardian’s Appearance
upon a Surmife of his Sicknefs. But notwithftanding the Guardian be
fo neceffary in the Profecution of fuch a Suit, yet if the Infant come in-
to Court, and fay he will relinquith it, and yet the Guardian will pro-
fecute it 5 the Court may, ! in Difcretion, difcharge {uch Guardian, and
affign another, for it is not reafonable that an Infant. be bound to con-
tinue a Suit againft his Will, which demands nothing but Revenge,
and will be chargeable to him.

Secf. 31. Secondly, & That a Woman may fue any other Appeal
except that of the Death of an Anceftory for that the Statute of Magra
Charta, 34, which ordains, That no Man fball be imprifoned on the Appeal of
@ Woman, for the Death of any one but ber own Husband, seftiains not any
other Appeal whatfoever,

Seét. 2. Thirdly, That an Ideot, b or Petfon born Deafand Dumb,
of one attainted  of Treafon or Felony, or but outlawed k in a Perfo-
nal A&ion (fo long as fuch Attainder or Qutiawry continues in force)
cannot bring any Appeal whatfoever.

And now I am more particularly to confider the Nature of an Appeal
of Death in, particular, for the better Underftanding whereof, I fhall
examine the following Points.

1. Within what Time it muft be brought.
a. In whar County.
3. By whom.

St 33. Asto the firlt Point, viz. Within what Time an Appeal
of Death muft be bronght, it is enaed by the Statute of Glowcefter, Ch,
g. That an Appeal) which from the Purport of the whole Statute hath been
conftrued ! to be meant only of an Appeal of Death) fhall fland in Effed,
and fhall not be abated for Default of frefp Suit, if the Party fhall fue within
the Year ™ and the Day after the Deed dowe. And it hath been holden, ®
That the Computation of fuch Year and Day is to be made from the
Time of the Wound which occafioned the Death, and not from the
Time of the Death; and this Opinion feems fomewhat to be favour'd
by the Letter of the Statute, which is, That the Party fhall fue within
the Year and Day after the Deed done, but no Deed is done at the
Time of the Death, but at the Time of the Wound; yet the contrary
Opinion is fettied ® 10 be Law, and is certainly moft agrecable to the
Intent of the Statute, the plain Import whereof {eems to be, That the
Appellant fhall not be adjudged to have made Default of freth Suit,
ulefs he have been negligeot a Year and a Day ; but negligent he could

4 not
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not be as to the Bringing an Appeal before the Party was attually dead,
becaufe till then no Appeal lay. And agreeably hereto it fcems allo to
be fertled, = That if a Perlon become Acceflary after the Death, by a6 ag pl.
recciving the Offender, an Appeal lies againft him, ar any Time wichin s
the Year and Day after fuch Receipt, becanfe ill then the Appellant it s
could not poflibly be guilty of any Negligence as to the Bringing of Lewer B, g
an Appeal againft the Receiver. Alfo if an Appeal had been abated ® Iof 320,
by the Demife of the King, before 1 Ed. 6. Ch. 7. (by which this Mif-
chief is provided againft) it feems ® clear, That the Appellant mighe s , g, 7. 10.
have {ued a Re-attachment againft the Appellee, within the Year and pl.s.
Day after fuch Demife, for that he was in no Default, and otherwife 5% 4¢-
would have been without Remedy. ‘.’Z's'a.';, 1
Set?. 34. It {eems, That the Year and Day in any of the Cafes a. P 7-
bovementioned, are to be computed from the Beginning of the Day, fopmet
on which the Death, or Receipt, &¢. happened, and not from the pre- 7 Co. 30,
cife Minate, or Hour, becan® regularly the Law makes no Fraftion of a '
Day 3 and therefore © if the Party dye at any Time the firt Day of Fa- < zids 5 Co.1.
#wary, the Year thall End the firlt Day of January following, Co. Lit. 130,
Seff. 35, As to the fecond Point, vz, In what County an Appeal 2255 A
of Death maft be brought; I thall take it for granted, That it i$ a lo- 3 inf. 3.
cal 4 Altion, and con‘equently cannot be brought in a foreign County, 8 Ed 3.
Bat if a Perfon happen to dye in one County of a Wound received in §_’i.{’]c,'5._
another, it is faid, ¢ That the Appellant bad, by the Common Law, D. ",
his Eletion to bring his Appeal in either County, and that in every i Forfei.
fuch Cafe the Trial ought f to be at the Bar, and by a Jury retorned 5 Dyer, 7.
from the Body of each of thofe Counties. But fince the ‘making of 2 " o G,
& 3 Ed. 6. 24. by which it is enalted, That in fuch Cafes, the Party to g MY
whom Appeal of Murder fhall be given by the Law, may commence, 1ake, and Sue 4 Ho7.148.
Appeal of Murder in the fame Connty where the Perfon felonionfly Sricken, or E‘i'r;"émn
poifoned, fhall die, &c. 1 take it for granted, That [uch an "Appeal, in s, s,
the County whercin the Party died, may be tricd by a Jury of f{ich But the Pres
County without the Joinder of any otber, Vb6, :f
feems con-
[ fhall not in this Place examine in what County Acceffories to Mar- Farl-
der are to be appealed or tried, but fHall refer the Confidetation thereof pr. 6"
to the Chapter coricerning the Arfaignment of the Principal and Ac- 53 H.7 1%
ceflory. Finh, 410,
417,
As to tlie third Point, viz. By whom an Appeal of Death i3 to be DY 45 L 8.

brought, I {hall endeavour to fhew,

1. Wlhere it may be brovght by a Wife.
2. Where by an Heir.

1. As to an Appeal by a Wife, the following Particuldrs feetn molt 7ide nis,

obfervable. S:& 5g.
& So,
W s Inft &2,

Seff. 36. Firft, She muft be able to ptove, not only that the was 22 Ed 3.9.
wholly Innocent herlelf of the Death complained of, but allo that ihe !;Iffé -
was the lawful Wife of the Deceafed, at the Time of his Death for it 37 AT pl. 5,
feem to be clearly fettled,  That N'umgues accouple in loial matrimonie is 11 H 4. 14.
a good Plea in {uch an Appeal, and triable by the Bithop’s Certificate, 5 p. ¢, 9,
who, if the Marriage were anlawful, by Reafon of a Precontraé, or A 2.

H.P.C 138:.
Confan- i Inft. 33. b.



164 Of Appealﬂ Book I1.

Confanguinity, or otherwife, ought to certify againft the Appellant.
*Br&Libs. Alfo it is laid down as a Rulein the Old Books, * That a Wife may

;:;p. zyl;'b have an Appeal of the Death of her Hosband imter brachia fua interfecii
e 35 & mon aliter. By which Words, inter brachia fua, according to Sir Ed-

s, P.BC:sR- ward Coke, b it is to be underltood, That the decealed bad the Wil'e
l.c',,nﬁ ¢s. Tawifully in Pofle(fion at his Death 5 and if this be the Meaning of them,
217.  thos much at lealt feems to follow, That if the Husband were divorced
a3 P.C 59 from the Wife at his Death, though by a voidable Sentence, fhe can-
4.‘,7 “®* not maintain an Appeal. Yet it is generally holden, That a Wife who
35H.6 57. hath eloped from her Husband may have an Appeal of his Death, as
',’;‘,f,s Appeal fhall be more fuily thewn in the next Seion. And Staundford © feems to
130 * underftand the Importof the Expreflion abovementioned to be this, That
Fitz, Coro.ar, ¢ Wife ought to have had the Deceafed in her View, and to bave been
8” Lic. 33. prelent at his Death, which is moft certainly not neceflary at this Day.
7Co. Cil-  But finding little more fatd concerning this Matter in any other Modern
e I,c’&’ Book, I fhall leave the farther Confideration thereof to others.
SP.Css.  Seff 37. Secondly, In fome Cafes a Woman may have an Appeal
Bro. A= of the Death of ber Husband, where the cannot claim Dower of - his
'f’?;’u_“}f;',. Lands, as where the Hosband was atrainted ¢ of High Treafon at
peal, 17+ the Time of his Deathy for after the Attainder he was {till ber Huf.
;IIF',‘_“(';_% % band as much as before, and ¢ it is the Lofs of her Husband which is
Conrra. the Caufe of the Appeal. Alfo where a2 Woman F]opes from her Hofl-
zénﬂé 3.7 band, it is faid, that fhe may bave an Appeal f of his Death, though not
s 3 Writ of Dowery for by the Common Law (he might have had both ;
$.P.C.59. and the Statute of P‘V?minﬂe}' 2. Ch. 34. which takes from her the later,
Vi 65 leaves the other as before.
10H.6.43.5.  Sed. 38, Thirdly, If fuch Appellant take another Husband either
Bro. Apgesl, hefore, or pending the Appeal, fhe puts ¢ an End to it for evers for
af"f[ f.4 Dbeing given her only from a Regard to her Widowhood, 1t cannot bue
48.b. ceafe when that determines, and being once barred, it is barred for ever.
l::",“‘,‘;",";‘_ And on this ground it feems alfo to be certain, b Thac if the marry
m’?u E. : after ]udgment in Appeal, the cannot pray Execotion. However it
730 e Icems clear, That in fuch a Cafe the Appellee thall not t be difcharged
f;';;ﬂ,oai,;, without the King's Pardon: But I do not find it fettled ¥ what ought
cited, to be done with the Appellce in {uch 2 Cafe. But thus much feems to
;,i’,"',?.‘" be certain, That the King cannot proceed againft him by way of In-
3 Int 209, ditment, becaufe he is attainted already; and there?qre it may prqba—
2o bly be argued, That the Counrt may award Execution againflt him,

;'I.Hs'-T' " either ex Officio, or at lealt at the Demand of the King, for otherwife he
$H. 4.12-  would fave his Life by Reafon of the Attainder by which be is adjudged
BY7 e tolofeit.

facias, 41.

3sf H 6 s Secondly, as to the Appeal of Death by an Heir, the following parti-
glf; 5.8 culars feem moft remarkable.

$.P.C. 166

Letter A- $f1. 39, Firlt, if the deceafed had 2 Wife at the Time of his Death,

E .8 - - - .
viusrEa. and fuch’ Wife were wholly innocent of it, fhe ! only, and not the

4.72. 5. 73- Heir, hath a Right to the Appeal; and whether {he bring one or whol-

"Kellw: 130 3" egledt it, and though fhe dye or marry within the Year and Day,
pl 65. y 8 y . .

H p.C. 181, the Heir cannot bring an Appeal; and the Reafon hereof, according to
A o E. Keilway, m is this, That the Appeal being once ont of the Blood, fhall
20 H 643, not
wfeilw. 120, 4

pl. 65.
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not return to it agdin: Yet 4 if the Wife herfelf had a Share in the
Guilt, the Heir may have an Appeal againlt her.  But if the Petie ;o0
Trealon be pardoned by the Patliament, it feems, ® That the Heir can fzﬁis:-;:r;ﬂsn
bring no Appeal; for hie cannot bring ir for the Murder only, becaufe 354 + =
the Pecit Treafon includes in it Murder and more, and being the great- bics. Coro
er Offence drowns the lefs, and therefore the Pardon of it feems to par- 45¢- ‘
don the Murder alfo, M PGty
Sef. 40. Secondly, Every fuch Appellant muft be Heir © general to S, 59.D,
the deceafed, by the Courfe of the Common Law, nolels ¢ the Heir ,
general had bimfelf a Share in the Guile, in which Cafe the next Heir -Eco’:' ?lg'
fhall have an Appeal againft him. Bur a Father cannot ¢ have an Ap- . o
peal _of the Death of his Son, becaufe he cannot be his Heir.  Neither pt”z.m}sg'
! can any one bring an Appeal of the Death of a Perfon attainted of Firz. Coron,
Trealon or Felony, except his Wife, becaule he can have no Heir. 3% e s
Neither thall 2 fpecial € Heir, by the Cuftom of Borough-Englifh, or § P.Csy i
otherwife, have an Appeal of the Death of his Anceftor, becaufe he is 27 ALpEzs.
not his next general Heiry and yet he is inheritable to fuch of hig 4 HP.C ey,
Lands to which the Cuftom extends, ¢ And for the like Reafon. if Hitz- Cero.
the deceafed, atthe Time of his Death, had two Sons, the Elder where- &% ¢ so
of is attainted of Treafon or Felony, neither h of them can have ap Lester B.
Appeal; not the Elder, becaufe of the Atrainder; not the Younger, be- <Eits Coro.
caofe he cannot be Heir to his Father while he has an Elder Brother 5 44 '
who, though he be looked upon as dead in Law to fome Purpofes, s | Br>- A%
yet in Truth alive, and capable of forfeiting all the Privileges belonging e
to the Heir, though not of taking Benefit from any of them. But not- * AT pl 3.
with(tanding 2 Younger Son cannot bring an Appeal of the Death of :1_515'(65?35"'
the Facher, while thereis an Elder Son of the fame Father livings yer t S.P.-C.G0,
if the Eldelt Sonbe by one Venter, and the Middle and Younger Son by s 4-
another, and the Middle Son be killed, the Youngeft only (hall have an :;.lla. 82
Appeal of his Death, becaufe he only is his Heir, as being of the whole 20 H- 43. b.
Blood with him: And therefore, ! it is no good Plea to an Appeal for f;;z Coro.
the Death of a Brother, That the Appellant has %. & an Elder Brother Bur Ficz.
living, without fhewing, that . S.was of the whole Blood to the deceafed, £oron 325,
Sect. 41. Thirdly, If an Appeal be once commenced by an Heir, erary
who dies hanging the Suit, it {ecms to be agreed, * by almoft all the '7Ed <. 1s.
- Books, That no other Heir can afterwards proceed iri fuch Appeal, or fileor 58
commence a new ones for that chis is a Perfonal Adtion, given to the Bro. appeal,
Heir in Refpe&t co his immediate Relation to the Perfon killed, at the 9%
Time of his Death, and like other Perfonal Adions, thall die with the 3'{’;‘“};6"‘ &
Perfon. But fome ! have holden, That if the firlt Heir die within the 11 5. ij: a.
Year and Day, without commencing an Appeal, the next Heir may 957 5.5,
bring one.  But this is made a Doubt by others, m and the Generality » p16 1g -
of the Books feem to favour the contrary Opinion, as being more agree- SP.C.59. G.
able to the Reafon of the Cafe abovementioned, and the general Tenor B{fo Apped!
of the Law in Relation to Appeals, which in no Cafe, as 1 know off, 3o, 85, 10,
will {uffer the Right of bringing one to be transferred from one to ano. 14! 14+
ther 3 and theretore, as in Cafe © where the decealed hath a Wife at the plmlu' 71
Time ot his Death, who dies within the Year and Day, the Heir hath Bro. ?\'ppcal,
no Right to an Appeal; fo if he have an Heir at his Death, in whom % b
the Right of the Appeal is vefted, and {uch Heir dic within the Year» s p.c.
Py 5 pl3r. "0l 8,43 b i1 H 4 92,2 H P.C. 181 Bro, Appeal, 30, 8%,1c4, "I'S&-*.G ? g,

pra Scil. 39.
Ua and
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and Day, it {ceins, That to other Heir (hall have an Appeal. Yeritis
21.7.C. 182, holden, @ by Siv Matbew Hale, and fome others, That if the firlk Heir
1i3H. 4.6 get Judgment in an Appeal of Death, and die, his Heir may fue Exe-
Bl I, 1 b, cution, But this is doubted of by Sir William Stawnford, > and feems
b§P.C yod contrary to many ¢ of the old Books, and not afily reconcileable with
‘fi?-" 13- the Reafon of the Cafes abovementioned. Bot whether in this Cafe the
gn, 7. 5.b. Court may 9 not award Execotion, either ex Officio, or at the Demand
6. 3. of the King, may deferve to be confidered, for the Realons given Sed 38.
16 ',i’ 715 Alfo if a Pesfon who is killed have no Wife at the Time of his Death,
Tt Hq11b. and no Lflae but Daughters, and ail thofe Danghters die within the Yeat
It e ANd Day, it may reafonably be argued, That the Heir Male may have
irrianrse an Appeal, becaufe the Right of bringing one never vefted in any other
43 Leon 83, before. Put finding this  afe ih none of the Books, I (hall leave it to
Reems con be moge fully confidered by others, _
¥ Secr. 42. Fourthly, Every fuch Appellant muft hot only be Heir ge-
neral to the decealed, but alfe Heir Male 5 and this depends npon Migne
Charta, Ch. 35. by which itis enadted, That 1o ome Jhall be taken or smpri
foned on the Appeal of a Woeman for the Death of any owe but ber own Husband.
And the Judges are {o far bound to take Norice of this Statute, That if
4 Woman bring ant Appeal of the Death of her Father, or of any other
s Fiey Office DUE her Husband, they ought, 4 ex Officis, to abate the Writ, tho the
de Cour, 7. Defendant take no Exception to i,  But it s faid, ¢ That by the Com-
10Bd 4 7. mon Law an Heir Female might have brought an Appeal of the Death
Bl ¢ OF her Anceltor, as welt an Heir Male.  And it feems f to be the better
1Inft.a5.  Opinion at this Day, That the Heir Male of the deceafed, who derives
L1P.Cat2, his Blood through a Female, may have an Appeal, as the Uncle being
‘T4 Heir on the Part of the Mother, or the Grandfon by a Danghter, &,
Fiz. Coro.  and yet the Mother in the firft Cafe, and the Daughter in the fecond,
t’fj'wmmy could have had no Appeal ; for inafmuch as by the Common Law, fuch
adjudged by Mother and Daughter had not anly a Right to bring fuch Appeal, but
all the Jh“d‘ alfo to have (uch Right derived through them to others, it feems bard to
Erheque,. conftrue the Statute by depriving them of the former to take from them
Chamber,but the other alfo; efpecially confidering, That an Heir Male, who derives
ol 6. 45, Dis Blood through Females, feems no Way lels worthy to bring an Ap-
Qeve 17E4. peal, than if he had derived it through Males; and all Statutes what-
#5-ehe foever, which are made in Abridgment of any Right of the Subject,
s.p.c .y oughtto be ftrittly conftrued.
B.C Sei. 43. Fifthly, In every fuch Appeal, by one, as Heir to the de-
Bro. Appesl: ceafed it muft (pecially = appear by the Wiit, or at leaft by the Count,
P Ed.3:;. 10 what Maunner he is fo.
pl. 16,
1 Ed-3.25. And now I am come to an Appeal of Larceny, for the better Under-

17 ARl plag, ftanding whereof, I fhall confider,

Lerrer A,
3 Bullt, 71,

78
H.P. C.187.

. By whom it may be brought.

. Againft whom.

. In what County.

. Within what Time.

. Where there thall be a Reftitution of the Goods {tola.

B =

“t o W

As to the firlt Point, wiz. By whom an Appeal of Larceny may be
brought, the following Particulars feem moft remarkable.

Seff. 44
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Sect. 44. Firlt, There is no Neceffity that the Appellant have the
abfolute Property of the Goods ftoln 5 for it feems agreed, That a Carri-
cr, or even a Servant, # to whom Goods are delivered to be carricd to
a certain Place, or Churchwardens b having Pofleflion of the Goods of * Firz. Coro,
a Church, or in general, any Perfon whatfoever, © whois fo far intrufted %, ra
with the Goods of anotheras in Judgment of Law to have the Poflel: §P.¢, ¢o 7.
fion, and not the bare Charge of them, may have an Appeal of Lar- 1’]” H.q.2,
ceny againlt any one who fhall fteal them, for that they have a fpe- &, By
cial Kind of Property in chem againt all Strangers: And it feems that b. 28, 19.
they may either bring a general d Appeal as for their own Goods, or a 3’:‘€d3°'3"
{pecial ¢ one for the Goods of 7. S.in their Cuftody. Alfo it is faid, 15.6, ©
That a Perfon who hath been robbed of his Goods, ftill continues to ? Ri- 1. 22,
have {o far the Pofleffion as well as the Praperty of them, that he may F;'H‘,;
bring an Appeal of Larceny againlt any one who (hall {tcal them from ph. s-
the Robber, as (hall b2 more fully fhewn in the next Setion. Bur it ’I“; 7 8.
feems ! clear, That no one can maintain fuch an Appeal who has the 21 H.7. 14
bare Charge of Goods without a Pofleffion, ss a Butler or Cock, who g'- B b
in my own Houle have the Charge of my Goods, for that in foch a chap. 26,
Cale the whole Poflellion, as well as the abfolute Property, in the Judg- swB. 1.Ch.
ment of Law always continoes in me. Alfo it is certain, That a Vil LA
lain cannot & have an Appeal of Larceny againft his Lord, for any of 3 keitw. 70,
his Goods taken by the Lord, becaufe b the Lord by feizing them makes BT a. i
themhis own. But it is agreed, i thara Villain may have an Appeal ;. :hp 5.
of Death or of Rape againft his Lord.  Alfo it feems clear at this  Day, Fitz. Coran.
That any Tenant, who is not a Villain, may have an Appeal of Larce- 1 H. 412
ny againft his Lord. Bro, gard
Seé#. 45. Secondly, There is no Neceflity that the Wrong for which f;_ﬂg!éﬁu 5.
fuch an Appeal is brought, were immediately done to the Perfon of the |5 =™
Appellant 5 for if a Servant be robbed of the Mafter's Goods in his Cufto- Bro. Appeal,
dy, the Mafter ! may bring the Appeal as well as the Servant, and in ? 3 Tnf. o8
fuch Cafe he who firft commences it fhall prevent ™ the other. ” Alo if s g 1. Ch.
one be robbed of Goods wherein another is jointly interefted wich him LA
and die, the Survivor ® may bring an Appeal. AMo if | be robbed by 18y
A. who afterwards is robbed of the fame Goods by B. it is faid, © That $PC 6. F,
1 may havean Appeal of Larceny againft B. becaule A. claiming no Pro. f;“' Coron.
perty, but taking the Goods merely as a Felon, had, in Judgment of gro. Coron.
Law, neither any Property nor Pofleflion in them, but the fame wholly Bro. Appesl,
continued in me. But if the Goods had been taken from me by a Tref- 3 seqt
pafler, under the Pretence of fome Title, and {uch Trefpaffer [1ad been 177,
robbed of them, It {eems that I could have no Appeal for them. Nei- ;}9"‘;;&'
ther ean an Executor P bring an Appeal for a Larceny from the Teltator, b p.¢, 184.
becaule fuch Larceny, at the Time when it was committed, was no In- LSEP-%- 63,
jury to the Execator, but to the Teftator only; and therefore the Appeal 1§i5¢ s,
for it being a meer perfonal Altion, and wholly vefted in the Teftator, = Lacch ra7.
there is no Doubt but that it dies with bim, as all other Ations for "HP-C.18s4

5. P.C.5:.
mere Torts do. Fitz. Coron,

7.0

391,
°H.P.C.1k¢. S P.C 61 Fitz.Coro. 39,79, 13 Ed. ¢ 3. plr. Keilw 160.by Bro. Appul, 100, 4+ Ho7.
s5.b SerB.t. Ch 33, Sellg. PH.P.Coa8y, S.P.C 60 F

3 : Seit, 46,
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- Seff. 46, As to the fecond Point, wiz. Againft whom an Appeal of

Larceny may be brought; having incidentally thewn what is moft con-

fiderable relating to this Point under the former, I (hall only take No-

tice in this DPlace, That this, or any other Appeal ligs againft an Infant,
4 §P.C 620, 7 as well as againft a Perfon of full Age, and againft a Feme Covert,
H.7.C 185 b in the fame Manner as if the were fole, without taking Notice of the
1o T Hasband. '
isEd.4.r‘1:aT.: Seff. 47.  As to the third Point, ziz. In whar County fuch Appeal
WicenA isto be brought: There is no Doubt, but that, like all other © Appeals,
vide iz, - it 18 a local Adtion, and mult be bronght in the County where the Fe-
Goron.17. lony complained of was done.  Yet if one sob me in the County of 4.
s 23 and afterwards carry my Goods into the County of B. I have my E-
pl 53. Ie@lion 9 either to bring an Appeal of Rebbery in the County of 4. or
Firz. Coro.  an Appeal of Larceny in the County of B. becaufe the Poffeffion as

B, Appeal, well as Property of the Goods continued in me; in Judgment of Law,

E after the Robbery 5 and therefore, in what Place foever the Robber keeps
&y h 3% them from me, he felonioufly injures me in the Pofleffion as well as Pro-
plo. perty of them, and confequently may properly enough be faid to fteal

;2;3,9;5:"3;_5. them from me: Yet he fhalt be appealed for the Robbery in the fi:{t Coun-

gH,;.s_b_G_a_ ty only, ¢ for there only be was guilty of a Taking from the Perfon,
;sPA‘f}ff,?fi “i']ithgut whic?jhcre le; bé no Rob?egy. é&l[;o £if 0!;1(‘. takle m[i:1 fl];ulgn
w0o3% the County of 4. into the County of B. and there rod me, he (hall be
i Core. appealed fsc;r the Robbery in the (yjmmry of B. only, for he was guilty
f;i‘['z?i“_ only of a Trefpafs in the County of 4. But 5 if one bring my Goods
446+ " into ‘the County of B. by Reafon of a Menace in the County of 4. it
?;O-Appra’, may be queftioned which is the proper County for the Bringing of the
' Appeal.
g‘pr,. ¢ 1. pSlic?. 48.  As to the fourth Point, ziz. Within what Time an Appeal
THP.C184 of Larceny is to be brought; [t feems to be agreed b at this Day, That
Emva it may be fued at any Time, as well after as within the Year and Day,
Keilw. 160, if the Plaintiff bave made freth Snit; for that the Statute of Gloceffer,
Lfc}!:; T6% Chap. 9. which requires, That an Appeal be brought within the Year
mfrs Sc67n. and Day, hath been conftrued i to intend no other Appeal but that of
Ites{:P'ci?ﬁ' Death; and the common Law feems tu have limited no certain Time for
b1 P C.pgs. Lhe Bringing of an Appeal, but to have fuffered it to be brought at any
§.P.C.62." Time by one who had made frefh Suit ;5 the Nature whereof fhall be more

Letter B, fully confidered in the fiftieth Seftion. But it {eems, That one who

llif;: [A)i)peal, has been guilty of a grofs Negle&t in purfuing the Offender, may be bar--
3?1_’15=< red of {uch an Appeal, as well within the Year and Day as after; for that
7ist#*  the common Law {eems ¥ in ail Appeals to have required, that the Ap.
Contra pellant fhorld have made freth Suit; and the (aid Statute of Glocefer,
22 Al plorp.

which takes away the Necefliry of it in Appeals of Death brought with-
33 in the Year and Day, extends not to other Appeals.

Yalofsro.  Seff, 49, As to the fifth Point, ziz. In what Cafes there fhall be a2
! 5% Reftitution of the Goods ftoln, I hall premife, That until ! fach Goods
Fitz.ERny,. are (eizd to the Ufe of the King, or of fome other Perfon claiming them
duowiptst ynder the Crown, as being Waifs, or the Goods of a Felon, &e. the
s Co. 109, tightful Owner, withoutany frefh Snitor Appeal, may feize them where-
ever he finds them; bat they thall not be reftored to them afeer fuch Sei-
zuare by others,without bringing his Appeal, & Aund for the better Un-
derftanding in what Cafes a Reftitution of the Goods {o feized fhall be

awarded on fuch an Appeal, I thall examine the following Particulars,

3
1. Whether

Lsupra Scét.
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1. Whether it neceflasily require a frefh Suit.

2. What fhall be efteemed a freth Suit.

3. By whom, and in what Manner, fuch frefh Suit fhall be inquired
and adjudged.
" 4 How far the Appeal muft be profecuted.

5. Whether the Appeltant’s Title to {uch Reftitution thall be preferred
to any {ubfgquent Title claimed in the Goods.

6. Whether there thall be fuch a Reftitution on any other Profecotion
befides that of Appeal,

7. Whether there fhall be a Reftitution to any Goods not mentioned
in the Appeal.

Setf. 5o, Asto the firlt Particolar, wiz. Whether fuch Reftitution ne-
ceflarily require a freth Suie; It fo fully appears to do fo by almoft all
the Books # relating to this Matter, that it feems needlefs o cite Autho- * 8¢ the Aue
rities to prove it. Ty

Sei. 1. As to the fecond Particular, viz. What fhall be efteemed a thoe next
frefh Suity It feems to have been anciently holden, b That to make a Erg,‘iﬂfﬁ-
frefh Suit, the Party ought to have raifed a Hue and Cry with all con- Iy i,
venient Speed, and alfo to have taken the Offender : But at this Day it 5.7.C.os,
feems to be fettled, © That if the Party have been guilty of no grofs L
Negle&t, but have ufed all realonable Care and Diligence in inquiring af- 5. > ¥
ter, purfuing and apprehending the Felon, he ought to be allowed to s lro, Frely
have made fufficient frefh Suit, whether any Hue and Cry were levied ;55 oW
or not, and whether fuch Offender were taken by Means of {uch Purfuit, pls.
or without any Affiftance from it. AR

Setf. s2.  As to the chird Particular, ziz. By whom, and in what ,6,.p, -
Manner, {uch freth Suic thatl be inquired and adjudged ; It (cems, 4 That Query Het-
it is ufval and proper to make fuch Inquiry by the fame Jury that tries ¥ & 65-
the principal Matter; and it is certain, That upon the Finding of che freth b,
Suit by fuch Jury, the Court may award a Reftitution: And in fuch AL
Cafes wherein the Appellee is condemned without any Trial, as where <55 4.
he is convitted by his own Confeffion, or outlawed, or ftands mute, ce, pl. 2.
it feems, That the Coust may make fuch Inquiry by any ¢ Inqueft of {,,_“;g{' 3
Office, returned for (uch Purpofe, and on their Finding the frefh Sui a- 2 Rich.3. 13.
ward a Reftitution : But in either Cafe fuch Inqueft is but an Inqueft £ of L 3.
Office, and perhaps is not abfolutely neceffary, but required chiefly for . A
the Satisfattion of the Confcience of the Judges, in a Matter which, if cenra
they think fit, they may, by the Purport of fome Authorities, ¢ examine §F. 5,155
themfelves, as they generally may, (according to fome * Opinions) any !$P.C.166.
Matters what{oever inquirable by an Inqueft of Office, efpecially 1 if E:stls':e%he
the Parties interefted in the Thing in Queftion be willing that they (hould Books cieed
do (o: And agreeably hereto it is holden, in the beft Authors, k That to the other
the Judging of frefh Suit lies in the Difcretion of the Court; and there St ofthis
is a Cafe ! wherein a Writ of Reflitution of the Goods ftoln was actu- and Raft.

ally awarded, without making any Inquiry of the frefh Suit ; bot in Eat 5253,

q.Ed. g 11,

5.

. . h o & pids Firg.,

the Book wherein this Cale is reported, it is made a Query, whether cory 379,
fuch Inquiry ought not to be made at the Return of fuch Writ. ?9";1 .
'14Hy 9

Seff. §3. As to the fourth Particular, wiz. How far the Appeal K8 ab:

muft be profecuted in Order to intitle the Appellant to a Reftitution, § t. 6. 5 4.
Yel.rsa,
t Brownl. 214, 1 Sid, 442, pl 55, Gemtra Latch,213. 3 Leom. 10,213, | Cro. Jec. 415, pl. 3. 2 Szund,
106, 107. ¥, P C.185. §.P.C.62 LecterB. '21 Ed. 4. 16, pl. 7. Fitz. Cocon. 42, Bra, Breh Suir, 4.
Fide §.P. C, 166, Letter A. 2 Levn. 108, .
Xx it
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lons fhall be found guilty, or otherwife attainted, by Rezfas of Evidence given
by the Party fo robled, or Ouner, or by any other by their Procurement,  bage
Power by the faid AGF to award, from Time to Time, Writs of Reflitation for
the faid Money, Goods and Chattels, in like Manner as thy' any fuch Felon or
Felons were attainted at the Suit of the Party in Appeal,
Setf. 56 Sir William Staundford, 2 in his Conftro&ion of this Statute,
feems to incline to an Opinion, That the Party may have a Reftitution S & C167
by Virtue of it without making any freth Suity and this feems to be a-
greeable to Pradtice, and the Purport of the firlt Part of the Statote,
which feems to require no more tn Order to intitle the Party to a Re-
fticution, than that the Indicter be found guilty, or otherwife attainted
by his Evidence, de. Yet if it (hall plainly appear to the Court, That
the Party hath been guilty of grofs Neglect in profecuting the Offender,
it may reafonably be argued, That he is not intitled to a Reftitution 4
for the later Part of the Statute, by ordaining, That Writs of Reftirn.
tion fhall be awarded as tho’ the Felon had been attainted in an Appeal,
feems to imply, That it is a fufficient Favour, within the Intentions of
the Makers of the Statute, to the Profecutor of an indiQment, to give
him a like Remedy for a Reftitotion of his Goods, as the Common Law
gave to the Plaintiff in an Appeal 5 boe it is certain, ® That the Plaintiff b spraSeo,
in an Appeal, who appears to have been guilty of foch a Negled, can. 5o 15 52
not demand a Reftitution by the Common Law. And the Conftiaftion
I would contend for will appear the more reafonable, if it be confidered,
that it hardly can be imagined to be the Intention of Makers of the Sta-
tute, to give the Party a greater Benefir from a Convidion grounded on
his own Evidence, as'a Conviétion on an Indiftment may be, than from
a Convition on the Evidence of others, as a Conviftion in Appeal muft
be.  However, if it fhall appear to the Court, vpon the Evidence at the
Trial, or otherwife, That the Party has been reafonably diligent in pro-
fecating the Offence, I'readily grant, That the Jultices may, if they think
fit, in their Difcretion award a Reéltirution, without waking any Inqui-
ry toncerning the frefh Suie; but this feems to be no more than they may
alfo do in Appeal, if they think fit, as] have already more fully en-
deavoured to thew in Section 2. '
SeZ. 59, As to the feventh Particular, ¢iz. Whether there (hall be
a Reftitation to any Goods not mentioned in the Appeal 5 There is no € <Ficz. Coro,
Doubt, but that if a Man be robbed of feveral Goods by the fame Per- 0. 1s
fon, either at the fame or different Times, and fuch Goods be feifed as 3 Inft a1
Waifs, &ve. and afrerwards the Party, in his Appeal for the Robber y 5 Co. 1o s
mention fome of thofe Goods only, and omit the reft, and the Appel. §- P G186
lee be convidted, cHe. the Appellant (hall be reftored to fuch of the
Goods only as were mentioned in the Appeal, and the reft {hall be
confifcated, not only in Refpedt of that Favour which the Law prefumes
that the Appellant beareth to the Felon, ia making the Charge again(t
him ecafier than it ought to have been, which might poflibly have gi-
ven him an Opportunity to have efcaped, but alfo becaufe, as it feem-
eth, the Refticution oughe regularly to be grounded on the Record
of the Appeal; and by that no other Goods can appear to have been
froln than what are wentioned in it: But whether an Appellant, who ;:z; fupra
had, before his Appea! brough, lawfully regained the Poffeflion of his >" ¥ 5+
Goods ftoln, fhall forfit to the King fuch of them as he lcaves out
of his Appesl. doth neither clearly appear from the principal ¢ Cale,n coro

COMNCErn- a0,
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coticerning this Matter, nor from any of the Books above cited, which
s pide Firz. Teem chiefly to rely on the Avthority of it. But there is a {pecial # Cale
coron. 333. wherein the Appellant {hall recover Things which were neither fioln
Bro. Reftitt- from him, nor mentioned in his Appeal; as where the Appellee fells
Property, 34. © the Things ftoln, or exchanges ¢ them for fome other Thing, before
:gum. 3o the Appeal brought, and the Money taken on the Sale, or Thing given
e Noy. 138 in Exchange, are fcifed to the King’s Ufe, &re. in which Cafe they thall
be delivered to the Appellant, on the Conviction of the Appellee, tho'
they were never in his Poffeflion before ; for he appears to be in no Man-
ner of Fault, and there is no Reafon that he fhould be prejudiced by
the A& of the Felon. And I take it for granted, That in all thefe Ca-
fes the Law is the fame at this Day in Relation to a_Reftitution, by

Force of the abovecited Statute of 21 A, 8. to the Profecutor of an In-
dié@ment.

And now I am come to an Appeal of Rape, for the better Underttand-
ing of the Nature whereof, 1 fhall confider,

1. By whom, and in what Manner it may be brought.
2, In what County.
3. Within what 1ime.

4 Brafion, Sed. 48. As to the firft Point, viw, By whom, and in what Manner
147,148, an Appeal of Rape may be brought; It (eems, ¢ That by the Common
i’,';'; ";‘;'" Law, it might be brought by any Woman who had been ravithed, a-
& 15, gainft the Ravither, whether fuch Perfon ravithed were the Nief € of
3 Iﬂﬁf’f- 'ks°- the Ravither, or a Free Woman, and whether fhe were a Virgin, Wife
e tsen, of Widow 5 neither { do [ find that {he could be barred of her Appeal
7. at the Common Law, for confenting after the Rape, to the Ravilher,
Cors .., as fhe may & be at this Day, by Force of the Statutes of Weftminfter 2
2ok b, 34. & 6 Ric. 2. 6. But it feems, That 2 Woman lawfully married, can
sLintkton, peither B by the Common Law, nor by Force of auny Statute, bring
Se@ 190 f,0h an Appeal without her Husband, as one marsied de faio only, and

Ettz. Coron. ot de jure, perhaps may.
g osp, el 59. But howfoever the Common Law might ftand in Relation
PrC98b. . .
s vids Braft. 1O Appeals.of Rape, 1t feems, That they were wholly taken away by the
147. Statute of Weflminfter 1. 13. by which' the Offence of Rape was reduced
'f;;’ LE&E,’A_ to a Trefpafs only, and confequently punithable only by an A&ion, or
thiieaIof. IndiGment of Trelpafs: But afterwards, Appeals of Rape were given a-
?3{1;4313 . gain by the Statute of Weftminfler 2. 34. by which it is enacted, That if
so 61, & Man from shenceforth do ravip « Woman marvied, Maid or other, where
b § H. .21 fhe did not confent, meither before nor after, he fhall baze Fudgment of Life
pl. o o 14, and Member, And likewife where a Man ravifheth a Woman married, ng",
87008 5. Damfel or other, with Force, altho fhe confent after, he fhall have fuch Fudg-
i{ﬂl““r- 6 ment as befare is faid, if be be attainted at the King's Suit, and there the
tecleron, -
Sett 190, King fhall have the Swit.
2 1ol 433 Sedd. 6o. 1t feems to be fo clear, # That this Statute impliedly gives
SP.C.58 an Appeal to the Woman who does not confeat to the Ravifher, that
Firz Ut it fecms needlefs to endeavour to prove it; but it is obfervable, * That
giy, 49 the Statute does not reftore the old Common Law in Relation to fuch

Bro. Carom. - a1yseals, as it would have done, if it had only repealed the abovemen-

169 . . . .
% yide furs tioned of Weftminfler 1. 13, but makes a new Law in Relation to them;
Ch. 10. Seék from

52,
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from whence it follows, That all Appeals of Rape at this Day, muft 2 *9Eds a6a.

conclade comtra formam Statuti. E_j’e’:tE‘:g“"
SeiZ. 61 It is farther enafted, by 6 Ris. 2. 6. in the following Dyer 2cz.

Words, Againft the Offinders and Ravifburs of Ladies, and the Daughters of ol 58,

Noblemen, and other Women in cvery Part of the Realws, in thefe Days offend- s:é,?f_"

ing more violently, and wuch more than they were womt = It is ordained and

Sablifhed, That wherefoever, and vhenfoever fuch Ladies, Daugbters and other

Women aforefaid be ravifbed, and after fuch Rape do confent to fuch Ravifbers,

That as well the Ravifbers as they that be ravifbed, and every of them, be from

thenceforth difabled, and by the fame Deed be unable to have or challemge oll

Inbcritance, Dower or joint Feoffment after the Death of thesir Husbands and

Auceffors.  And that incontinently in this Cafe, the next of the Blood of thofe

Raviflers, or of them that be ravifbed, to whom fuch Inberitance, Dower or

Joint Feofforent ought to revert, remain or full after the Death of the Raviffer,

or of ber that is fo ravifbed, fhall have Titley That is 1o Jay, after the Rape to

enter upon the Ravifber, or her that is ravifbed, and 1heir Affigns, and Land-

Tenants, in the fame Inkeritance, Dower or joimt Feoffment, and the fame to

bold in State of Inkeritance : And that the Hysbands of fuch Women, if they

kave Husbands, or if they have uo Husbands in Life, that then the Fathers,

or other mext of their Blood, have from thenceforth the Swit to purfue, and

may fue agd:‘n][ the fame Offenders and Ravifters in this Bebalf, and 1o bave

them thereof convift of Lee, and of Member, althe the fame Women after

Juch Rape, do confers to the faid Revifbers.  And the Defindant in this

Cafe fhall not be received to wage Battel, but the Truth of the Matter fhall be

tried by Inguifition of the Conmtrey.  Saving wlways to owr Lord the King,

and 10 other Lords of the Realms, all their Efcheats of the faid Revifbers, if
peradventure they be thereof convilf,

In the Conftruftion of this Statute the following Points have been
holden.

Sed. 62. Firft, That b in an Appeal brought vpon it by a Husband * 11 H 4. 13,
for the Rape of his Wife, it is a good Plea, That the Appellant and Fhe Coron
Woman ravifhed were never lawfully married, which thall be tried by s, 228,
the Bithop’s Certificate, who, if the Marriage were anlawful by Reafon Bro. Pastia-
of a Precontralt, ¢, ought to certifie again(t the Appellant. ment, 83-14.

Seit. 63. Secondly, That there is no © Neceflity to alledge, That Ficz. Coron.
the Woman did confent to the Ravither, in a Count which rehear(es the 86225

Statute, and concludes that the Rape was again{t the Form of it; which e "
implies, that the Woman confented, &, D6y. 312, pth.
Seit. 64. Thirdly, That 4 if a Woman who hath neither Husband f,,_’g,;’_"
nor Father, be ravithed by her next of Kin, and conlent to him, the 2 Il 435.
next of Kin to the Ravither fhall have the Appeal. Fide fupra

Secf. 65. Fourthly, That © whofoever happens at the Time to be next §’s§§>_%?’5‘tci§.
Heir to the Perfon fo ravithed, and confenting, e fhall have the Ap- !Fiz. Aflife,
peal, and al{o enter f into the Lands of the Perfon ravithed, and retain TEd. g 6 u.
them againft any other who fhall afrerwards happeg by Matter ex poff ot 7. 25
faie to become Heirs and therefore wheve 2 Woman having Iffue only ;—E*;gggznéf:;
a Daughter, confents to a Ravither, and the Daughter enters, and then | ¢o'ys s
a Son 15 born to {uch Woman, the Daughter fhall retain the Lands, 8. r37.b
becanfe the took them by Virtue of a Title given by the Statute which 1% 6*-*

62 a,
firlt velted in her as a Purchafer, and never was in any Anceftor. PLCom.s56.b.

Yy Sett. €6.
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more than 2 Trefpals, and needs not be taken Notice of at all in the Ap-
peal of the Rapes and if it be, is only looked upon as forplus.

Seif 72.  As to the third Point, ziz. In what Time an Appeal of
Rape may be brought s It {cems, That at this Day it may be brought in
any reafonable ® Time, the Judgment b whereof lies in the Diferetion as p. ¢ g,
of the Court, for that at the Common Law there was no certain Time Lecrer C.
limited for the Bringing of it; and the Statate of Weftminffer 1. 13. by 17,15
which the Offence of Rape was turned into a Trefpafs, and forty Days Se&. 51, 5-.
linsited for the Suit of the Perfon ravithed, is repealed; and the Statute Liletonés.
of Gloncefler 9. which requires that Appeals be brought within the Year syre écat.
and Day, extends only to Appeals of Death; and the Statute of Weff- 33,43
minfler 2. 34.»which makes Rape a Felony again, limits no Time for the
Bringing of it, but leaves it to the Conftruttion of Law, which fhall be
agreeable to the ancient Rules of Law in fuch Points, wherein the Sta-
tote is filent,

Setf. 73. And now I am come to an Appeal of Arfon s ©but the e Inf.285..
Learning relating to it, feeming to be altogether obfolete at this Day I
thail refer the Reader to the Old ¢ Books for it. 4 Fleta lig, (.

chap. 37,
Bradt. iié. 3.

Having thus endeavoured to (hew in what Courts Appeals may be brought, ;.0

and the feveral Kinds of them, and examioed the Particulars which
feemed moft properly to come under the Confideration of each Kind,
I thall now proceed to cxamine {ome other Matters concerning them, « 2 1af. 315

wherein I fhall confider them all cogether. As, S;:k- 59, 61,
ro. -
1. In what Cafes the Appellant and Appellee are to appear in proper Ecy: %;t,a-:s.
Perfon, and where by Attorney or Goardian, 2 Ri g 13
2. How the Appellant cught to declare, ﬂi.f. Appes],
3. How be may be nonfoited. ra.
4. For what Faults the Writ may be abated. iy Eas
s. What may be pleaded in Bar of an Appeal. f 2 Indt. 313

6. Where the Appellant and his Abetters (hall render Damages to I N-B.22.
the Appellee for a falfe Appeal. Atroracy.

7. Where the Appellant is to be fined. e

Sef?. 74. As to the firlt Point, viz. In what Cafes the Appellant spléufp:;saa.
and Appellec are to appear in proper Perfon, and where by Attorney, ¥
or Guardian: It feems, That by the Common Law neither ¢ Plaindiff ;"7 *"
nor Defendant in any Appeal whatfoever, whether of Felony or May- Firz. Uslags-
hem, f could make an Attorney, but muft appear cither by Guardian & %3%,
or in proper Perfon, on every ® Day of Continnance, except in-fome Fie. Avor
fpecial Cafes; as where the Defendant being convited in an Appeal of ey, 39: 9.
Felony pray'd the Benefit of his Clergy, and the Plaintiff replied, that & 73 **
hie had been twice married, in which Cafe he might ! be admitted to S.P. C. 135,
g0 on with the Suit by Attorney, becaafe he had nothing more to da but T =
to get a Certificate of the Bigamy from che Bithop, which, as it was ¥ faid, «iiH.4.(1b.
any Scranger might procure as well as the Plaintiff.  Sed quere’y for it is .g P. G 135
faid, ! That none can demand Execution but the Plaintiff, and that the ;"™ “*"
Plaintiff cannot do it but in proper Perfonn; from whence it {cems rea- 'a:Edq. 72,
fonabie to argue, That he ought in all other Cafes, as well to carry on 73, .
his Suit in proper Perfon, But it feems ™ clear, That after a Defen- pr5 " ™
dant is acquitted, he may appear by Attorney for the Recovery of his Fitz. Acor-

Damages aghinft the Abettors, ¢ And it is enaled » by 3 A, 7Erbl. CBNE 16,
3 at
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That the Appellant in any Appeals of Murder or Death of 4 Man, where Bt
tel by the Courfe of Common Law lizs mot, may make Astorney and appear in the
Jame, in the faid Appeals after they be commenced, to the End of the Suit and

" Salk. 59:5"Euxecution of ‘the fame. But # if a Defendant or Plaintiff appear and plead
by Attorney where they ougle not, and the Court receive the Plea and
adjourn the Caufe; it feems, That the Appeal is difcontinged, becanfe
fuch Appearance was meerly void in Law.

As to the fecond Point, viz. In what Manner the Appellant ought to de-

clare; I (hall refer the Reader for Precedents of Counts in Appeal, to

WS.P.C.y, Otaundfords ® Pleas of the Crown, and the Books ¢ of Enmtries, and (hall
" in this Place confider only the following Particulars,

7

‘gﬁlﬁal's &

S,‘:te}i?r, 1. In what Manaer fuch Count mult purfue the Writ,

Appesl & 2. How it ought to fet forth the Subftance 20d Manner of Fa&.
More. 3. How the Circumftances of Time and Place.

4. Whether one and the fame Count ought to be again(t thole who do
not appear as well as againft thofc who do appear, and againft the Ac-
ceffories as well as the Principals.

Sei?. 75. As to the firlk Point, viz. In what Manner the Count in

Appeal muft purfue the Writ, I fhall take it for granted, That this, like

3 Finch of  all other Counts in other A@ions, muft in Subftance ¢ agree with the
Law, 337 Writ, which (hall be abated, if the Count vary from it in any material
Point. And therefore in a Common Appeal of Death, if the Appellant

declare, That the Appellee traiteronily killed the Perfon deceafed, as he

< Bro. Ap. Was going to {uccour the King in his Wars, the Writ thall be abared ¢
peal,iz  becanfe that contains no Charge of Treafon. So alfo if the Plaineif,
+5 £d.3.25 §n an Appeal of Mayhem, declares, That the Appellee beat as well as

I 16, . A . .
) 3.23. maimed him, the Writ (hall be abated f becaufe that mientions not any

L6 ttery.
fiie e DY |
f Firz. Coro. As to the fecond Point, viz. In what Manner the Count in Appeal ought
;:;-sc& 2, 1O fet forth the Subltance and Manner of the Fa&, I (hall obferve the

fodowing Particulars.

Seit. 76. 1. That where feveral are prefent at the Falt, and one
only actually does it, and the others abet and encourage him, it is in
S Hg13b the Election of the Plaintiff, either to {uppofe & in his Leclaration, That
4 H 718, every one of them did the Fa&, becaule in fuch a Cafe the A& of one
pl. 10, is, in the Judgment of the Law, the A& of all 5 or to thew the fpecial
brCE', P Manner of the Cafe as in Truth it was, and (et forth the Fa& to have
Lerers €D been done only by the Perfon who did it, and the others to have becq
W ek bis Abettors, e,
BroRapez,g.  Sect- 77 Il That no Periphrafis, i or Circumlocation whatlocver,
Seeche Chap- will fupply the Want of thofe Words of Art, which the Law hath appro-
:fi';fnﬂff;;- priated for the Defcription of the Offence; from whence it follows, That
Princf}Pal& an Appeal of Death cannot k¥ amount to 2 Charge of Murder withoue
Aoty the Word Murdravit, let be never fo exa@® and particular in (etiing
Fit. Coco, forth the Malice and all other Circumftances of .the Killing 5 neither )

7, 216, + .
20 Afl. 25. 94 BEd. 3.38. pl. 37, Raftsl's Entries, 43. b 4¢. Pl 1. 48. pl. 2. 47, pl 3. Coke Eatiies, ¢5. 6.
"5 Co. 124, b, ¥ Dyer 261. pl 26, Cro Jac. 20, $alk. 377, 9Ed 4 26 b,

3 can



Chap. 23. Of Appeals. 177

a can an Appeal of Rape be fufficient without the Word Raprits nor b an S P C. 5
Appeal of Larceny withoat the Word Cepity nor ¢ an Appeal of May- Lo B, 2,
hem without the Word Mayhemiavit 5 nor any ¢ of the Appeals above- Lever D v,

mentioned without the Word Felonicé. b D,
Sect. 78. Il That in every Appeal of Larceny ¢ it muft exprefly 2087 7.5
appear whofe the Goods were that were ftoln, and in every Appeal of ;é‘?“- i
Death, f who the Perfon was that waskilledy becaufe otherwile it can- dxr;,z,'m:l',g.
niot appear that the Plaintiff i8 intitled to the Appeal; yet an Indictment $.P. C. g5.
de morte 8 cujufdam ignotiy or for felonioufly ftealing B the Goods enjuf 552,
dam ignoti, is good s for it is {ufficient, That the Per{on injored was un- < siprs, Sedt.
der the Proteétion of the Law. % p o
Seit. 79. V. That in an Appeal of Rape the Fa&t feems to be {uffi- g6 Lecter
ciently i declared, by thewing, That the Defendant felomice rapuit the 18P C. 206,
Woman, without adding the Words carmaliter cognovst, or any others 334 , .,
tantamount, or firlt (hewing the particnlar Manner of the Terror or Vio- & Bult. g3,
lence, and then concluding, That the Defendant fic felonice rapuit. Al S Joc 2o
{o it feems, * That the like general Manner of ferting forth the Fa&, is pf[fsr;m'
{ufficient in an Appeal of Larceny; butit feems to be vfual, in Appeals Quare (H.
of Larceny, to fet forth the Price of the Things ftoln; but whether this & 3 i U
be neceflary for any other Parpofe than to thew, That the Crime amounts Enditemenr,
to Grand Larceny, and tg afcertain the Goods, in Order thereby the 26
better to intitle the Appellant to a Reftitution, 1 leave to be confidered. PE;%%’I?JE:_'
But ! in an Appeal of Mayhem it {cems neceflary : Firfy, To (et forth rries, 53. b
particularly in what Manner the Hurt was done, and the Confequences {355
following it, and then to conclude, That the Defendant o filowicé mag- dicement, o
hemiavit the Appellor, Alfo it (eems clear, ™ Thatin an Appeal of Death $-F-C 5.
it is neceflary, not only from the Statute of Gloceffern Cli. 9. which re- f‘;i“,;G
quires, That an Appeal of Death fhall declare the Deed ; but alfo from 22 AT g4
the Common Law, firft, To {et forth in the Count all the fpecial Cir- :iifﬁ-c‘”?"
cumftances of the Fac, and © then to conclude, That the Appellee fi itz Coro.
felonicé wmurdravit the Party; and chis being the Appeal moft in Ule at 59
this Day, it may not be improper to {et down thefe following Rules coti- [rn i’

s . Letrer G
cerning this Matter. 181.b,

Sect. 8o, 1. That every fuch Count ought to fet forth in what Part » LAT Pl z
of the Body the VWound was given 5 in which Re{pe, the {ame Certainty » gl?f B
feems to be required in Appeals as in Indiftments; and therefare, if the dicemene, s,
Count fay only, that the Wound was given circa petfus 5 it feems to be vi- {p.¢. 1c,
cious, as it hath been refolved, 9 That an IndiGment in the like Manner 5.P. C gy,
uncertain is, becaufle it doth not afcertain the Part wounded, which, for L;‘“g G
what appears, might have been the Neck, Arm or Belly; and for the t)yl..pg-.plfl.
like Reafon fuch Count {eems alfo to be vicious, if it [ay, That the Keilw.as. b
Wound was ia the Hand, or Leg, or Arm, without ¥ thewing whether it 13 At o1 17
were the right or left; neither ©'is fuch an Uncertainty holpen by laying cosrs 5 H.
other Wounds with f{ufficient Certainty, if there be a general Conclufion §#5: &
that the Party died of the Wounds abovementioned ; becaufe the Death p1 5y "
being as much imputed to the Wound that is infufficiently aid, as to !t H. 4. 13,

. 5 [ P . i Fitz. Coron.
the others, it appears not bue that it might be chiefly owing to that which 5
is inf{ufficienly laid, and therefore the Whole is infufficient, But it hath 5. P.C.51.
been refolved, That it is fufficient in an Indi&ment of Death, and there- Estrer €.
. - M . . o ) H.P.C. 187,
fore it {eems alfo to be {ufficient in an Appeal, to thew, That the Wound & 5., Kitt.

Ent.53. b,
§4 5¢. 8 Raftal’s Entries. 45, 46. and Coke's Entries, so. b, 5i,5%,¢3. ™ S Raftal’s Entries, 46 b. of;' e,
Cuoke's Entries, 53.b, 54 0. Salkeld, 37, 2 Infh 318, jig. 2 Lev, 140, 13t. 5 Co. 120,127, 122, ° 4
Co 47,2, Falaflt 308, 94Co g2b, 5C0 13n.b. 7 gCotir, by 4 Cogo b

Zz was
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*4Co.4r.  was given in the left 2 Part of the Belly, orin the left Part of the Side;
Pt tar.5. OF in the left Hand, or in the left Arm, or in the Face, orin the Breaft,
Cro. Jac. 95. OF in the Belly, or even in the Forepart of the Body, in which Cafe the
pl.ay o Word Body, (hall be underftood of the Trunk of the Body, between
137. pl. 1o, the Neck and Thighs. And it hath been refolved, b That where there i
*4Co.qr.  fuch a (ufficient Certainty, the Addition of a farther uncertain or unin-
B g 10y, telligible Defcription, will do no Hure; 4s where a Wound islaid i fri-

T fira parte vemtris civca wmbelicnm, &c. in which Cale the [at Words fhail be

rejected as abundant and Surplus,

Segt. 81, 1L Such Count onght alfo © to (hew the Length antd Breadth
¢ SP.C.75. of the Wound, that it may appear to the Court that it was mortal;
f’}‘;ﬁf’f;f‘ but it is faid, 4 That anciently this was not required: And if a Man
4Co. 40.b. be fhot, or run through the Body, with a Bollet, or Sword, & . it {eems
155 ‘&, < fufficient to fay, That the Defendant, with Malice, &v. ftruck the Per-
Letters C.0, fon killed in fuch a Part of his Body, and gave him in (uch Part mortale
5 Co. 1at. puluns penctrams in & per corpue, &e. for this fufficiently (hews, That the
B 1220 Wound was mortal, ~ Alfo in fome Cafes it is impoflible to fhew the
r2lnft. 3:8. Length and Breadth of the Wound, as where a Limb is cut off, and ¢
s Lo. 113 therefore it is plain, That in fuck Cales it cannot be required.

M Sed. 82, IIL It is not fafe, & in any fuch Count to omit the Word
8 Pslm. 282 perenffit, where the Falt will bear it and by the Authority of (ome b
§ Med =2 Books this cannot be upplied, in fuch Cafes, by the Words dedit mor-
1 Balf. 124, #ade vaulmus, &e. nor by any other: Yet in Croke's ! Reports this Opini-
‘CmJ""és- on feems to be queftioned, neither do 1 find any Reafon given why the
ff:f;fj " Word perenffit thould be of fuch abfolute Neceffity, for it is not fo much
Yel 28, as pretended in Long's ¥ Cafe, which feems to be the chief Foundation
;,,.i,f[‘;j,";" of this Opinion, That thisis a Word of Art appropriated to this Ules
pl ey *” but all thae feems there contended for is, That where the Death was
occafion’d by any external Violence,coming under the Notion of Striking,
it muft exprefly appear, That a Stroke was given. Nor does the Law
admit of a lefs exa Certainty, as to the Setting forth the Fa&, where
the Death was occafioned by any other Means, as by Poifon, & for it
! 4 Co. 445, Dath been refolved, ! That an Indi€tment (which in this Re(pe@ feems
3 Mcd 1c1, not to differ from an Appeal) (etting forth, That ¥.S. perfuaded the
Perfon deceafed to take a certain poifonous Potion under a Notion of a
Medicine, and that the decealed, Nefeiens pred’ potum cum veneno fore in-
poxicatume, fod fidem adbibens dicte perfuafioni dichi ].8. recepit & bibit isinfuff.
cient, bhecaule it doth not exprefly fay, That the Party received and
drank the Poifon. And it was alfo refolved, That the Want of fuch
Certainty is not {upplicd by thefe Words immediately following, Per guod
idens N. immediate poft receptionem veneni preditii per tres boras immediate fo-
quentes languebat & obiit, &c. and yet there cannot well be a {tronger Im-
plication that the Poifon was taken and drunk by him; for it being the
w4 Co. 44 HFiCt ™ Rule of Law i thefe Cafes to have the Subftance of the Fat ex-
prefied with precife Cerrainty, the Judges will {uffer no argumentative
Certainty whatfoever to induce them to difpenfe wich it. For if they
fhculd once be prevailed with to do it in one Cafe, the like Indulgence
would be expetted from them in others nearly refembling it, and then
in others refembling thofe, and no one conld fay where this might end s
which could not but endanger the Subverting of one of the moft funda-
mental Principles of the Law, by giving Room to Judges by Argamenes
from what the Jury have found, to convict a Man of a Fa& which they

have not found.
4 Sect. 83.
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Seit. 83, 1V, Such Count ought 2 alfo exprefly to (hew that the Par- LTS
ty died of the Hurt (pecially fet forth; and it hath been refolved, b That | .'f“‘;fﬁff’
an Indiftment, and from the fame Realon it feems that an Appeal, fetting 7 ©
forth that the Defendant choaked the decealed,qua fuffocatione obiit, infread
of de qua fuffocatione, &c. is erronous; yet where the Deatli was canfed
by divers Poifons, or Wounds, &-. the Count may {ay in general that
the Party died of the feveral Poifons or Wounds abovementioned, with-
out ° faying, That he died of any one of them in particular; for perhaps
the Truth of the Cafe might be, That none of them alone, but all toge- ° 318 52,
ther, caufed the Death. Or ¢ the Count in {uch Cafe perhaps may fay. Quere 4 Cor
That the Party died of the firfk Poifon or Wound, and that he would 4o b.
have died of the fecond, if he had not died of.the firft, and alfo that ke Q*Ef[d; :
would have died of the third, if he had not died of the two firlt, 40 ALl plas.

Seff, 84. V. If the Killing were with a Weapon, the Count maft ¢ EI_P-CC-CS"-
thew with what Weaﬁon mt particolay, and yet if upon the Evidence it 4'&,_’4; b.
thall appear that the Killing was not by (uch Weapor, but by fome o- Ksftal’s Ens
ther, the Variance ¢ is immaterial, and the Appellee ought to be convi&- :’;"5363"’;'
ed, as fhall be fhewn more at large under the Chapter of Evidesnce. And 45 pl.6. 1.
if the Kiiling were not by a Weapon, but by fome other Means, as by ot ta
poifoning, drowning, fuffocating, burning or the like, the Count T \ng g
muft fet forth the Circumftances of the Fa& as {pecially as the Nature se the Stac.
of it will admit. But in fuch Cafes, where no Wespon was ufed, it can f, %'pucef
not but be ablurd to require the Mention of one in the Appeal, and there- < ; 18, 414,
fore the Statute of Gloncefter Ch, 9 which dire@s generally, That in al] H.P.C. 265
Appeals of Death the Weapon muft be (et forth, is to be intended only ¢ ,7.87; 0
of fuch Killing in which 2 Weapon was ufed : For the Law is fo far from 2o '
requiring it in other Cafes, that it will not {uffer an Appeal of Killing by :,‘ foft. 318,
a Weapon to be maintained by Evidence of Killing by any other Means
in which no Weapon was nfed; ncither will it fuffer an Appeal of Kil-
ling by any of thofe Means without the Help of a Weapon, to be main-
tained by Evidence of Killing by a Weapon, as (hall alfo be (hewn more
at large in the Cliapter above referred to.

SecZ, 85, It hath been adjudged, h That the Words 43 € armis are vémichand
ot neceflary in fuch Appeal, becaufe thiey are {o fully implied. Brwes.

Secf. 86, As to the third Point, viz. In what Mannef the Coant in % 74
Appeal mult fet forth the Circumftances of Time and Place, it s enaét-
tx{J gy the Statute of Glowcefler, Ch. g. That if an Appeal declare the Deed,
the Year, the Day, the Hour, the Time of the King, and the Town where the
Deed was done, and with what Weapon, the Appeal fhall fland in Efei?, &e.

And tho’ this more particularly relates f to Appeals of Death, yet it feems

alfo to be generally a good Rule as to the Circumftances of Time and Plack ¢ 2 1otk 517
in other Appeals, and therefore I thall confider them all together, and firft

premife, k That no Omiflion of any of thefe Citcnmftances, where the Law \

requires them to be exprefly fet forth, can be zided by the Convidtion of L;[i'r’}f_’"
the Defendant 5 and then for the better Underftanding in what Cafes the

Law requires them to be exprefly (et forch, I thall endeavour to thew

what Certainty the Count in every Appeal ought to thew.

1. The Hour.

2. The Day.

3. The Year and Time of the King.

4. The Place where the Deed wa¥ doune.

Seit. 87.
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Se?. 87.  As to the firlk of thefe Particulars, wiz. With what Certaiir-
ty the Count in Appeal ought to (et forth the Hour, it Is obfervable that
all # che Precedents of fuch Counts (excepting only, one b)in Appeals
of Larceny in Raflal’s Entries, which feems to be the only Book of Au-
thority in which any (ucl Counts are to be found 3 dnd alfo all the Pre-
cedents in Coke and Raflal of fuch Counts in Appeals of ¢ Mayherm, take
Notice of the Hour, as well as thofe in Appeals of Deaths ¢ and there-
fore certainly it is not {afe wholly to omit it; yet it bath been holden, e
Thae fuch an Omiflion is not fatal, even in an Appeal of Death, becaufe
the Common Law did not require the Mention of the Hour, and the Sta-
tote abovementioned is in the Affirmative. Yet if the Hour as well a3
Day be fet forth in the Allegation of the Offence of the Principal, it is
faid to be fatal to mention the Day only in the Allegation of the Offence
of the Acceffory. But it feems that there is no Neceflity in any Cafe
precifely to alledge, That the Fa& was done at fuch an Hour, but thae
it is foflicient to {ay, That it was done about fuch Hour, as appears from
every f one of the Precedents in Coke and” Rafial, in which the Hour is
meationed, and alfo from other 8 good Authorities ; yet we find the

terial upon Evidence.
Sei#. 88, As to the fecond of the abovementioned Particulars, viz.

. With what Certainty the Count in Appeal ought to fet forth the Day,

There can be no Doubt but that every fuch Count muft fet forth the
Day on which the Falt was done,as appears from all the Precedents cited
in the foregoing Se@ion; and alfo from the Common Form of all other
Declarations in all Adions whatloever, as well of Inditments, for
which it is needlefs to the Authorities. And if the Fa& happened in the
Night, it feems X moft proper to alledge it in #offe ejufdem dici.  But it is
faid not to ! be fuflicient to alledge the Fa& done about {uch a Day, ot
between fuch 2 Day and {uch a Day, but that the very Day muft be pre-.
cifely {et forth. And it feems to be infufficient to alledge ™ it on the Feaft-
Day of fuch a Saint, without an Addition, if there be another Saint of
the fame Name, as on St. Foba's Day, without thewing which Saint is
meant, ¢iz the Baptift or Evangelilt. Alfo ® it [eems to be erroneous
to (it forth the Fact on an impofiible Day, as on the thirty-firfk of Fune,
or thirtieth of February, for this is of no more Effe& than to mention no
Day at all. Allo it {eems clear that an Appeal of Death muft noe only
fet forth the Day when the Hurt was given, but alfo the Day when
the Party died of it, as appears from all the Precedents @ of this Kind
both in Coke and Raffal; and allo from the manifeft Kealon of the Thing,
P that it may appear that the Party died within the Year and Day after
the Stroke, in which Cafe ¢ only the Law intends that the Death was
occafion'd by it. And itis * faid net to be fufficicot to alledge, That the
Defendant affaulted the Party at a certain Day, and felontoufly ftruck
him, without exprefly adding, That he ftruck him adtune & ibidem s and
yet both Sentences being joined with the Copulative, it is the molt natu-
ral Import of the whole, That the Stroke and Affault were both at the
fame Time, <. and fuch Certainty feems to be fufficientr in Declara.
tions { in eivil Adions, and even in IndiGments ® of Trefpaffes. Bue
in IndiCtments and Appeals of Deatha more exprefs Certainty is faid to
be required, becaafe the Stroke which caufed the Death, being a Crime

1Cro.Ca, 271, 525. Cro, Jac. 41, Se¢ B 1o Gh. 63 523. 2. 1 Rol, Rep. 295.
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of a different Nature, and much higher than the Affault, may be well
enough intended to have bappened at a different Times and therefore the
precife Time of each muft be certainly exprefled. And even this may be
vitiated by a Repugnancy in the Condlafion; for if the Affanit and
Stroke be alledged in the Premiffes on the tenth of December, and the
Deach fubfequent on the twentieth of December following, and then it be
aliedged in the Conclufion, that the Defendant in [uch Manner felonioufly
murdered the Party on the tenth of December aforefaid, the whole is naught
for thse Repugnancy; # becaufe the Party could not be faid to have been, ¢, .,
murdered, 'till he was dead : And tho’ to fome Purpofes by a Filtion of Law o
the Offence of the Deiendant after the Death of the Party, is punith'd as ”[-P{;( C. 207,
a Felony from the Time of the Strokes yet in Truth and Propriety of noy. oy
Speech (‘which muoft be obferved in legal Proceedings) it is mot a Felony Heley 35,
but only a Trefpafs cill the Death yet if in {uch Conclafion it had been DYI';‘" el.
alledged that the Deféndant in {uch Manney felonioufly murdered the Quere Cra.
Party on the twentieth of Decenber aforefaid, it had been fufficient.  Bar El 739 pl.
it is faid b o be the better Way to conclode generally, That the Defen- sy ¢q ..
dant in fuch Manner felonioufly murdered the Party. And it is certain ¢ 47,
that a Miftake of the Day will not be material upon Evidence. 3 {2“'1,3 e
$:é#. 8¢. It hath been holden that an Allegation of the Day, prima facie 26,
fomewhat tincertaing may be holpen by the apparent Senfle of the whole; 2 ’f?;*- o
as where 4 it is alledged, That the Principal fuch a Day made the AL )¢, L
fault and gave the Stroke, and that the Party died on f{uch a fublequent €ro E 176.
Day, &c. and that 4. B. was adtanc & ibidem abettane the {aid Principal 3“‘*(" Cia.
to do the Felony and Morder aforefaid; in which Cafe it is faid that the ;2.7 ®"
Words) edtunc eg ihiders, from the manifelt Import of the whole, fhall be
referred to the Time of the Stroke ;becaufe by that only the Felony, which
A. B. is charged to have abetted, wasdone. Yet if 4. B. had beenfaid to
have been prefent at the Time of the Felony and Murder aforefaid, feilicet, on
the Day of the Stroke, furc & ibidem abetting the Felony and Maurder a-
foiefaid, ¢c. it leems ¢ that the Appeal is infufficient as to the faid 4. B.
for the Repugnancy; becaufe he is exprefly alledged to have been pre-
fent, and to have abetted the Principal, at the Time of the Felony and
Murder, which muft be taken for the Time of the Death, by which the
Offence, which wasbefore but a Trefpafs, became Felony and Murder, but
by being prefent at the 1inie of the Death, it is impoffible he could abet
a Stroke given {o long before, and therefore it is repngnant and incon-
fitent in fuch a2 Mannér to alledge it. Nor is fuch’'a Repugnancy any
way holpen by the {ubfequent Allegation of the very Day of the Stroke,
coming after the Word Seilicet, for 1t is apparent that the Time of the Fe~
lony, could not be on the Day of the Scroke, and therefore ir ratheér adds
to than helps the Fault to alledge thar it was. Bur f the beflt Way of
alledging fuch Abatement had been to have {et forth, That the f{aid 4. B.
Wwas prefens, auxilians, &c, ad feloniamt & wwrdrum predidfum in forma pre-
ditia faciend, '
Setf. 9o, As to the third Particular, wiz. With what Certainty the
Count in Appeal ought to fet foreh the Year and Time of the King, there
can be no Doubr but that every {uch Count mult exprefly fer forth in
what Year the Fa& was done, as appears from the known Form of all
other Counts, and alfoof Indi@ments. -And inan Appeal of Death itis
certainly neceffary « to {et forth not only the Year in which the Stroke ;5 o o
was given, but alfo that in which the Death happened, that it may ap- 31, !
pear that the Death happeried within the Year and Day after the Stroke, Lre. Indit-
But it feemsclear from all the Precedents, that it is fufficient to thew in what 5o’ 2

ok 1. Ch.

Aaa Year 308 g, 10n

€4 Co 42,

t 4Co, 42,
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e Death happened,
e Yo o e Ko g the s do e DB
Seer Sid.  \iehont ewing the Yea ord. b a Year of fuch a King, without
e that it is fofficient to alledge the Fadt in fuch a Year of imnlied.

fa}a’ir:g it wasin fuch'fa Yegli) of plis::%qé bﬂ'ﬁ g;:&i:;ﬁ:lymt%t:%ount

. g1. As to the fourth Particular, vi%.

in A S”l ought to fet forth the Place where the Deed was done, therg

in Appeal oug but that every Count in an Appeal of Death muft thew
"Hetl.35.  €an be 0o Doubt but ¢ hh 'yened as well as that where the Hurt was
oo pge, the Place where the Death happ if inty and Freedom from Re-
Pl to. 3%, given, and this with the fsn}e “RP’;:“;;:“C:;“";LC Yr.: me of the Death and
prir. : d i ired in Re .
144 ugnanc as IS requ th Sections of
< Dy. 63, pl. %ugrt fo¥ which I fhall refer the Reader to the 39:3;24‘[_ ign?e of the Hs‘urt
33ﬁay, ase this"Chapter, wherein what is faid 1{1 R;llztcl:n tAlfo 't foems that 2 Mi-
Dy.so. pl-g, and Death is equally applicable to the Evidence upon not Guilty plead-
o Bin,  ake of the Dace Be o e o B eh the Fadt be proued
Cgr;' ﬁ:ufg ed any more than a Miftake of the Time, provided the
GHe ek other Place in the {fame County. . h t
Ay at_ggzx;eg 2. But it feems to be not only neceflary in ar:i Qp;levalérOf(l:)oC;nf: ig
Salk ze8, fome Place both of the Death and Hurt, 2od in every Cous
g Core. alledge k?meA cal to alledge fome Place, where the Fa&t was comm{{tteg,

0. ther C o .
2 V% Bat alfo that fuch Allegation be in proper Place; for the better Underftand-
E']J ':59‘60' ing whereof | fhall p;,eﬂs‘:rih::ztf gﬁﬁgﬁf hbovementior;ed diredts s but
el 1y, I the Sta e w

18id. 178, layitina ;‘own(;uzantsﬁE a Town, it feems that you may lay it in any other
Cro.Jac 212, if it were done ) . in Relation to which Matter the
Co-Lic 5, Place from whence a Vilne may feded in i il Adtions by the Statute For
b Law being in great Meafure {uperfeded lr!I,(,iltfn'n cr;minaFCauﬁ:S, it may
k.50 s, the Amandmant of the Law, and chicfly in Ufe i fider it, and for that Pus-
::CO'LM“- not be improper in this Placc more fu]lylt(;lgﬁ:-l 1"!'hzlt 2 Vifne may come
Cro. EL 866. pofe I fhall Jay it down as a good genelél als. that all who live in or
tSid 336, fooo any Place, which is of fo {mall a om]} ) Knowledge of the Per-
;::R t:i% 7. mear it may reafombtg ?f Prt?rumede tcoﬁ[;:::;do?ﬁz moft proper Jodges of
g1z pl. 1 living in it, and therefore are efteet ! b
Sty Bl 5 {ggsl:a&s dgone within its Limits, as being moI{’f lilk:éyr;:) l;engrggpum{
618 pl.a. ttnell: nd charged upon Pesfons with WI:IO € integ .Y d-
Co.Liesas. Witnefles, a Bec, And upon this Ground ic hath been a
VUi A%% on they are beft acquainted.  And up Town, but froms a Ward, a
LiRoLA. L d that a Vifne may come notonly froma Town, Foreft.
éi8.pl. 1, J0Cged, ‘ h, Manor, ¥ Caftle, ! or even from a Foreft,
6a1. pl- 21 h Parifh, Hamlet, } Buigh, Manor, Alfo it feems © clear that when-
b % or other Place known 1 outof 4 Town. Pieading, the Law will intend it
=Cro, E1.  foever a Place is generally alledged in b fome Addition which fhews the
156 tobea Vill unlels it be e o o ahich Cafe it wourd
e s contrary; or P be alledged within a-Cltyt_or i ; i!f i thoere bo no
621,726 be abfurd to take it for a Vill of it felfs Yett f 2 Town: oF® if a Fatk
Bro. Appesl, f10h Town, nor Hamlet, nor Place known ou Oh Forelt 2ot mentiond
g ; d in a Foreft, were done in fome Vill in the o
v Eo' L a-l]e(gge Rm ad tht; Defendant may plead it in Abatement, ]Al cL: a
125. b, H ecor . . B - [3 M
Con K ;325;: 150116 in a Vill within a Parith, wh],':-h c?gtl?’::?ﬂ(f“::i XIFI:Et df)rlil;
‘.?g";’i';,',’,"‘ the Count in an Appeal al]'edged ggnera]i;, in tt;}c Coun; in an Appeal al-
p.1. in a City, which contains divers Parithes, be in he Defendant may plead
Co. Lite. 125, nerally in the City, it {eems { that the De
I }Cdﬁc&gcner'a 3J;hbatem.ent for otherwife he could take no Advantéage gf
zInft. 319, (¢ atter 10 AD, 5 " named as it (tands
2 Bro. biesd. the Infufficiency of the Allegation, becaufe the Place

i H .EI 732. 1 8id 326. 9 Bro,
it A 1,32 15id. 88, con. 1 8id. 326, ? Cro §id: 326. s Bro.
Litr. 125. b. 3 Rol. A 5-1--]'P],' 3"; i{ol? A 6zr.pla6. 7 H o4 :7.{:. Ser -zﬂl-}ol. A glfy;dcf [_:“3"1), 24
Pleadines Gl‘CG 1217 o;o d 7 f‘! 4.37.4 3 flol A G2 pl 26, T 5se the Cales cire
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on the Record, muft, tifl the Contrary be thewn, bz intended to contain no
more than one Town, or Parifh, on which Suppofition a Vifne may well §? Rol- A.
come de vicineto ? civitatis, which does not exclude the City, but takes 34, 35, 16
in the City and its Neighbourhood within its Jurifdi@tion, whether {uch 37, 38 623,
City be within a County, ® or be a County of it felf; excepring only AT
the City of ¢ London, from whence it feems that no Vifne cani come, not ol <o,
only by Reafon of the Largene(s of its Extent, but alfo becaufe it hath &9 J% 307,
been the conftant Ufage of Pleading to fhew the Ward aund Parifh in Con.s.p.C.
which a Falt alledged @'in London, was done. ¥ss. b,
Seft. 92. It hath been adjudged that no ¢ Vifne can come from the o A
Wild of Sufix, not only by Reafon of the Largene(s of its Extent, ted undir
but alfo becaufe it thall be taken for a Wood without Inhabitants, and E-effgi‘dM- ‘.
therefore it would feem inconfiftent to award the Return of a Juiy from pr. . @
it. And yet it hath been holden f that a Vilne may come from a Park ; Cro Jac. 307,
alfo it feems to be the general Opinion, That a Vifne may come from a YR A
Foreft, as hath been more fully thewn in the Precedent SeQion, from s:2. pl. 35.
whence it may plaofibly be argued that it may come as well from {uch a Cro.Jsc 150,
Wild, fuppofing it to be a Wood. Allb it Teems & to be queltionable Cio Bl pra
whether a Vifne may not come from 2 Walk in a Foreft, being alledged Con. 8. 2. C.
as a Place in which a Fa@ was doney but it (cems clear that o Vifne 5+ Lettet
can come from it, if it be alledged only as a Liberty, for that no Vifne 2 /ol.A. 6.5,
can come from a Thing incorporeal, ® but only from a Place. Alfo it hath E'C"E]
been holden that no Vifne i can come from the Site of a Manor, perhaps < ; 54 44
for this Reafon, becaufe it doth not properly fignifie 2 Place, but rather 2Rol. 617
the Limits and Situation of a Place. ?11;,;'155_
Sect. 93.  As to the fourth Point, viz. Whether one and the fime 1 gpd. 327,
Count in Appeal ought to be againft thofe who do not appeat, as welj 52 Lev o7,
as againft thofe who do appear, and againft the Acceffories as well ;.6 ' 7™
as the Principals. It is faid 3 by Sir Matthew Hale, That in an Appeal 2 Lev. 307.
againt 4. B and C. if 4. only appear, yet the Plaintiff ought to coune S™"¢ ¢ Sid.
againft them all, by the better Opinion. And the like feems alfo to be | sid. 327
holden by Siv William Staundforde & and Brook ! 5 yet the Poiat adjudged A
inthe Principal m Cafe, which feems to be the chief Foundation of thefle ;% ,f,'f
Opinions, feems to be no more than this, That where an Appellant F.P. C.r38.
hath had Judgment and Execution in one Appeal, he fhall not after- [ S P G &5
wards have another againft Perfons not named in the firt. And 2] the Brook Ap-
Precedents that I can l%nd, either in Coke @ or Raflal, ¢ of Countsin Ap- ptils8.

peals, wherein fome of the Defendants have not appeared, do indeed meri- pﬁH‘ 1

tion the Perfons abfene, as well as thofe prefent, and fhew in what Seeq Co.47.
Manner they were guilty, yot arc all of them exprefls that the Appellan¢ Dyet 12o-pL
inflanter appellat thofe that appear only ; and that he would in like Man- = Coke’s En.
nier appeal thole that are abfent, if they were prefent by which it feenis b e b
clearly tobe implied, That when they thall appear, there fhall be another .o 55_:,%::
Declaration again{t them, and that the prefent Declaration is elteemed 47 pl. 4. so.
only as a Declaration againft thofe that do appear. Neither do 1 find f'l'l'“'fs"l;'"
any Difference in the Precedents abovementioned, as to the Fort of fuclt pl'a. 3, sar
Counts in Relition to rhis Matter, where the Per{ons not appearing are p! 4
Acceffories, from that wherein they are Principals. But whether the Jif 27 4%
Omitting of a Perfon in one Appeal be always a good Bar to the chargitig » Bro. Non.
of him in another, {hall be confidered in the following Part of the Chap- 'é‘{;',ji‘t't .
ter, wherein I thall treat of the Nature of Pleas in Bar to Appeals. S
8eff. 94. As to the third Point, viz. How the Appellant may be norni- 1RoLA.7j1.

fuited, it is generally holden in fome Books, ¥ that by the Common Law, *.3;5,";1: s ;:

} g, | I+
3 Ed. 4. 10 be Gomrew Figz. Nonfuit. 15, 34 Spere Bro, Nonfuin, 6. 20 6, 44, pl. 3?f,_ ._.ggum_ g
1 I
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if 2 Plaintiff in any Aftion whatfoever be demanded at any Day of Conti-
 vide fuprs, TUADCE before Judgment, and do not appear, either in # proper Perfon,
Sett. 7. or by Attorney or Guardian, as the Law requires, he thall be nonluited,
bNoy. g5, Whatloever ® Excufe he may have for his Abfence. Bat it is enafted
Luch. 193, by 2 F. 4. 7. That if the Verdict pafs againfi the Plaintiff the fume Plaintiff
Gt Surrs fball mot be monfuited.  And fince the Statute it hath been adjadged ¢ thar
< Moos. 407, if 2 Defendant in an Appeal of Murder be found guilty of Manflaoghter
phsas.  only, the Appellant cannot be nonfuited 5 but it doth not appear whe-
Cio-ELa5 ther this Refolution be grounded on the faid Statute, or on the Common
Law; for it feems difficult to maintain that {uch a Verditt which finds
the Subftance of the Fa&, {hall be faid to pafs again(t the Appellant, in
which Cale only the Nonfuit is taken away by the Statute.  And there-
fore perhaps a Nonfuit in this Cafe may not be foffered by the Com-
mon Law, which feems not to have permitted a Nonf(uit after 2 full Ver-
dit, except in fuch Cafes only whereupon fome Doube remained with
the Courr, as may be rcafonably argued from the Authorities above ci-
. ted under Lerter. " But it feems that an Appellant may be nonfuited aftex
. (’:g"ﬂu‘ a (pecial ¢ Verdi&, or after a Demurrer € and Argument therenpon.
139. b. Sett. 95. As to the fourth Point, viz. For what Faults the VWit may
2onest  be abated, [ thall premife that in Order to take Advantage of a Defeé in
s pl. 3o, the VVrit it felf, the Appellee f ought to demand Oyer of it, which he
and the’Au- muft do in open ¢ Coust.  And for the better Underftanding for what
thovities i panits fuck Writ [hatl be abated, I thall confider the following Particulars,

ted under

YhuE 5. 1. Where it may be abated by the Court ex Officio.

3Baift. 253. 2, Where upon the Exception, or Plea of the Party, but not without
wiaren - fich Exception or Plea.
and Chaclion 3. What Defeds of this Kind may be amended, which without {uch

agreed Mich. Amendinent might abate the Writ.

13 Anna

;,f;‘_“:t_‘gff As to the firft Particolar it {eems, that the Writ may be abated by the
2 Danv. Abr. Court ex Offfcio, 1 for the following Faults, whether the Party take No~
a5 tice of them or not; as,

e & Serd. pé. . i Where a Writ or Declaration wants thofe Words of Art
vide furs which are appropriated by Law for the Defcription of the Offence s as
f‘ﬁ‘;f,f";g where an Appeal of Barglary ¥ has the Word Bargaliter inftead of burgu-
Vswpra, e, dariter, of burglariter 5 or an Appeal of Rape wants the Word Rapuit, or
W oupre, e, 1Y Appeal wanis the Word Felowice, ™

890 3L 97. 11 Where the Declaration varies from the Writ; as ® by lay-
= Fiz, Brief ing the Offence in the Reign of a prefent King, where the Writ fuppofed
39330 it to have been in the Reign of a former King, Or by giving the De-
¢ supra, Sc&t, fendant a Name different from that in the VW rit; as where the Writ © calls
E?NPW Stk him 4. B, of . Alderman, and the Declaration 4. B, of (. Efquire. Or
76, ¢, where the Declaration is otherwife P defettive in not purfuing the Wi,
* suprs, $2&. or in uot fetting forth both the Subftance' and Circumftances * of the
f:f;, %!‘.-196. Fa& with that Certainty which the Law requires: Or in f laying the Of-
Csyrs, St fence in a different Country, from that in which the Writ was broughe.
Foep 7l et 98. 1IL Where © the Declaration doth net conclude contra for-
s PP pyam Statuti in {ach Cafes where by Law it ought.

38,
touprs,Se@.  Sedf. g9, 1V, Where the Senie is defeftive for want of a material

vz, Coro. Word in the Writs as v if the Conclufion be ibi boc brewe, &e. without
13t the Word habeas ; Or where there is a faife Concord in the Writ, as fos X

$.P.C. 82, or Yhane breve; or the fingular ¥ Number inltead of the Plural; or (Tas
Letcer A .
x g 81 7. 16. fome % feem to hold generally) any other falfe Latiny or even the Ufe

pl 8.
yroEd. j.1.ph 2. TH.P.C.18g. S P, C. 8a, Letter A. 5 Co. 121,
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of 2 Word which is nat Latin, tho 2 by the Change ot Addition of a*2 H. 4 &
Letter-it might be made fo. But it feems that fach Faults in the De. P 3%
claration are not fatal if the Writ or Bill on the File be right, as fhall be

fhewn more at large in the following Part of this Chapter.

Seff. 100. V. Generally where the Writ, or Declaration are any
otherwife defeftive in not obferving the legal Form, as® where in a2 Writ of » Fiey: Briet,
Appeal fued by Husband and Wife, the Conclufion is in the Name of 25>
the Wife only: Or where the Writ omits © either the Name of Bap- < Finch of
tifm or Surname of the Appellant or Appellce, being under the De. Law 253
gree of Nobility, which alone can give fo high ¢ a Name of Dignity as ;7' p3 *"

24 2 Iaft,
to {upply the want of a Surname. 655.
As to the fecond Pasticular, iz, Where the Writ may be abated up- g Finch 253,
on the Plea or Exception of the Party, bat not without fuch Plea or Ex- pr s * "
ception, I fhall endeavour to fhew, 1Inft 656.

1. Where it may be fo abated for the want of fifteen Days between i
the Teffe and. the Return of the Writ.

2. Where for a Mifuofmer or wrong Addition.

3. Where for a Defe in the Addition of the Appellant or Appellee,

4. Where for the Multiplicity of A&ion.

5. Where for making of F. 8.2 Defendant, when there is no fuch Perfon.

6, Whether the Defendant may have more than onc of fuch Pless
or Exceptions.

SetZ. 1o1. As to-the firft Point, ziz, Where a Writ of Appeal may be a-
bated upon the Exception or Plea of the Party foy the want of fifteen Days
between its Toffe and Return. If the Party, before he hath pleaded in chicf,
do fpecially fhew to the Court fuch a Defet in the Writ, the later Autho-
rities ¢ feem to incline that it ought to be abated, becaufe the Wiit is the € § fteid 41
Foundation of the whole Proceeding, and the Law {cemsto be in nothing . ’;,‘° 3
more curtous than in {trictly keeping up its legal Forms.  Yet it hath been Fise » faft.
refolved, f that fuch a Defelt is (alved by the Party's Coming in and plead- S, 24
ing in chief without taking Advantage of it: Alfo it hath been adjudged, o1 5
That where the Original is right, all Defects in the Mefne Procefs are [al- ! g,
ved by the Party’s Appearance, as fhall be thewn more at large in the ¢ea
Chapter concerning Procefs. Bl 4. 11,

Setl. 162. As to the fecond Point, wiz, Where a Writ of Appeal may Bio- Ercor
be abated, upon the Exception or Plea of the Party, for a Mifnofozer or 1 §ikeld 6.
wrong Addition, it feems to be agreed, & that if there be a Miltake in pl.+ .
the Writ or Declaration as to the Name of Baptilm % or Surname 1 of the 2};;“ 353
Appeilant ¥ or Appellee; or ! as to the Town Parith or County, E- b g H. 5. 1.
ftate, Degree or My(tery, whereof they are faid to be, as where ™ one Pi3,
who is neither by Birth, Office, Creation or Reputation an Efquire, or 253,
Gentleman, is named with cither of thofe Additions ; or where a Gentle- Ratial's En-
man by Birth, who follows a Trade or Hosbandry, is named » with the b gal
Addition of the Trade or Husbandry, and not of Gentleman 5 or where a se the Cha.
Peer, who has morethan one Name of Dignity, is not named © by the moft ¢ Gacarn~
Noble; or where a Gentleman or Gentlewoman P is named Spinfter 5 or 2 ;:"f]',,,,,,,’ o
Yeoman 11s named Gentleman; or fif there be no fuchTown,Parith norHam- ¥oH 5. 1.p),
let, nor Place known out of a Town, as that whereof either the Appellant P00 Ap-
or Appelice are faid to be; and the Appellee before [ Imparlance, plead pes) 4.

{uch Matter in Abatement, and thereon Iffue is joined and found for him, 3};3“"2 SE:‘;
H.610.plss.
35 H.6,55. 10Ed. 4. 12. plo1o. 2 Infl. 667, 668. ™2 Inft 668, &Co. &7, © r4 H 6 15. pl, ¢1. 2 Inih,
668, 669 2 Inft. 669. P2 Infk 668. s 5 H. 7, 16 pl. 7. 10 Ed. 4, 16 pl. 19. Raflal’s Eneries 508,
Theloal, Lib. 11, Chap. 4. Scfh 19, * Salkeld 59 " Finch 434. a2t Ed. 4,7, 2. b,
Bbb the



136

*ogH o,
3. ph
Bro. Appeal

18,
b Bro. Addi-
tion 4.

t Raftal's En-
tries. 5o.pl
1o 54 pl 4.

4 ¢ §id. g5
Pide 1o Ed.
4, 13. pl 10.
4 H. 6. 4- pf.
9.

€2 Infl. 655.
14,9

I H. 4. 40
Fl 3.

e H 6,1
pl 25

1o Ed. 4.16.
pl 19
FerH 4 40

pl 3.

14 .8 14
b,

& Haob. r29.
2 Rel A,
469, pl, o,
2 Tnil, 666,
67,

Centra. Latch,
165,

Y Supra Set.
' 31 H. 6,29,
b

Contra 23 E.
7, 2. pl. g
28 pl.zr,25.
Ed. 3,39. pl-
6

I

ko Sid. 4
Littleton’s
Rep. 81
Cro, Ca, 104
l21 By, 72,
2 Inft. 870,

Of Appeals. Book II.

the Writ ought to be abated. And it feetms 2 alfo to have been holden,
that if the Appellant after Imparlance confe(s that he hath brought his
Appeal by a wrong Name, the Writ fhall be abated : But it is faid b to'be
no Fault to give an Efquire the Addition of Gentleman, & fir ¢ comver-

fo. Alfoif one ¢ who is ufually known and called by the Surname of B.

be fo named in the Appeal, and the Appellee plead that his Name is .
and not B. and the Appellant reply that the Appellee is, and at the Time
of the Purchafe of the Original, was as well Known by the Name of B.
as by the Name of . and this be confeffed and found for him, it avoids
the Plea of the Mifnofmer. And if one who hath his ufual Abode at B.
and hath been fometime feen at C. be named of C. in an Appeal, it bath
been queltioned 4 whether this be fuch a Fault as will abate the Writ;
becaufe fometimes Appellees may not have any known Dwelling; but if
that happen to be the Cale, furely it is fafelt to reply it, and then there
feems to be little Doubt but it may make good the Naming of the Party of
any Place wherein he has at any Time been.  And if a Place where he
dwelis, and is a Houle-Keeper, and allo another Place where he keeps
his Wife and Family be well known, it feems that the Writ may name him
of either of fuch Places, or perhaps of both of them, but is abateable
unlefs it name him of one of them.

Sef?. 103. As to the third Point, wiz. Where a Writ of Appeal may
be abated by the Exception or Plea of the Party, for a Defett in the Ad-
dition of the Appellant or Appellee, it {eems that the Common Law in
no Cafe ¢ requires any other Defcription of an Appellant or Appellee,
but by their Name of Bapti{m and Surname, unlefs they be of the Degree
of a Knight, f or of fome higher Dignity; in which Cales, whether the
Name of Dignity be ancient, or /as fome fay &) of a new Creation, as
that of Baronet, @e. it ought to be added to the Name of Baptilin and
Surname 3 and if it be of the Degree of Nobility, it ought h to {upply the
Place of the Surname. And it feems that the Law was ! fo curious in
this Particular, that if a Plaintiff in any Adion gained a2 new Name of
Dignity hanging a Writ, he made it abateable, bue this Inconvenience is
remedied by 1 Ed. 6. 7, Set. 3. by which it is enalted, That if any
Plaimtiff in any Manner of Aifion fhall be made a Duke, Archbifbop, Marguefs,
Earl, Vifconnt, Baron, Bifbop, Knight, Fuflice of cither Bench, or Serjeant at
Law depending the fome Aition, that fuch Aftion for fuch Caufe foall not be
abateable or abated  But it hath been holdea ¥ that the Dignity of a Ba-
ronet is not in this Statute, becaufe there was no fuch Dignity at the
Time of the making of it

Sett. 104.  To prevent | the Inconvenience of troubling one Petfon for
another, which cannot but often happen if there be no other additional
Defcription of the Defendant, it is enatted, by 1 H. 5. Chap. 5. That
in every original Writ of Alions perfonal, Appeals, and Indiitments and in
which the Exigent [iall be awarded, tothe Names of the Defendants in fisch Writs
Original, Appeals and Indittments, Additions fball be made for their Eftate or De-
gree, or Myftery, and of the Towns or Hamlets, or Places and Counties, of the
which they were or be, or in which they be or were converfint. And if by Pro-
cefs upon the (nid Original Writs, Appeals or IndiSments, in the which the faid
Additions be omitted, anmy Outlawries be pronounced, that they be void, frufirate
and bolden for nowe.  And that before the Outlawries pronovnced, the faid Writs
and IndiGiments fall be abated by the Exception of the Party, wheresn the faid
Additions be omitted, 3

Sei, 10%.
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Se#. 105. For the better Explication of this Statute, fo far as it re-
lates to the Subjett of this Treatife, I fhal! firly premife, that a generally 21 $id. 101,
fuch Additions in Exglifh are as good asin Lating and where there are feveral 1Eeb 1z
Defendants of different Names and the fame Addition, it is b (afeft to re- t;f,::'gmd"
peat the Addition after each of their Names, applying it particularly to °37 H 6.
every one of them; and where a Father hath the fame Name and the 19 Bl 1o
famé Addition with a Defendant being his Son, the Writ is © abatcabls 2 Eq. 3 31.
unlels it add the Addition of Prifre to the other Additions ; but where P} 11.
the Father is the Defendant, it is faid that there is no need of the Additi-
on of Eigne. ¢ And if the Son be in Cuffodia Marefchalii, and {o decla- ¢ Sakela. ».
red agatnft, it is faid that the Count is good withour the Addition of
Puifwe, unlels the Father of the fame Name and Additions be alfo in the
Cuftody of the Marfhal. And for the better Underftanding of the Na-
ture of the feveral Additions required by the Statute abovementioned, I

thall endeavour to thew,

. What is a fufficient Addition of the Eftate or Degree.

. What of the Myftery.

. What of the Town, Hamlet, Place, or County, of the Appellce,
. How the Defedt of an Addition may be falved.

-y

0y B

Set. 106. As to the firft Particulay, viz. What is a fufficient Ad-
dition of the Eftate or Degree of the Appellee, I thall obferves Firft,
That it is neceflary to thew the prefent Eftate or Degree of the Appellee
€ at the Time of the Writ, in which Refpett this Addition, and aifo . gy, |
the Addition of the Myfiery differs from that of the Place, which is fuf prs.
ficiently fet forth by naming the Appellee late of {uch a Place. 23 Ed. 4, 13.

Seti. 107. Secondly, that fuch Addition muft be exprefled in fuch 2 b/} .
Manner that it may plainly appcar to refer to the Appellee; for it hath »! 4.
been refolved, that to name the Appellee Son of 4. of B. Butcher, is in- * "% 670
{ufficient, becaufe Burcher refers to 4. rather than to the Appellee,

Seit. 108. Thirdly, That T a Bithop of an Irifp Diocele may be a8 €su Theo.
well defcribed by the Addition of his Bithoprick, as an Exglifh Bithop Lib St
may by the Addition of an Englifh ones (as it feems to be admitted in ¥ ™ $ &
the Year-Book of 21 H. 6. 3. pl. 4.) But it feems 2 clear, That no one 1 . 667
- can be well defcribed by the Addicion of a temporal Dignity in Ireland,
or any other Nation befides our own, becaufe no [uch Dignity can give
a Man a higher Title here than that of Efquire.

SefZ. 109. Fourthly, That the Degree of a Serjeant b at Law is a good b Thelow,
Addition, from whence it may realonably be argued that a Degree in '—;*’-Glfh-:f-
either Univerfity is alfo a good Addition, as it is holden by Sir Edward ! 1, {np.sq3.
Coke without Queftion 3 yet this is made a Query by Theloal, k and it is  Theloal,
holden in the Year Book of 35 H. 6, g¢. and admitted by Sir Edward Eﬁ?’::g:&.
Coke in the very Place abovecited, That a Doftor in Divinity may have ..
the Addition of Clerk, which feems not eafily reconcileable with the O-
pinion that the Degree of a Dottor is a good Addition; for if it were,
why fhould not the Writ be abateable for having the Addition of Clerk
inftead of it, contrary to the allowed Rule ! in other Cafcs, that the ‘ng‘ﬁ'ﬁf‘-
moft worthy Addition is to be ufed ? iy

Seit, 110, Fifthly, That Geserofus ™ or Armiger, 1 are either of them, = : Iné 66
good Additions for the Eftate and Degree of a Man; Generofa ® for thatof 577 ..o

® 3 Inft. 667. Bro. Addirion, 44, 50. °® N f:ﬁ.sddsa

a Womans
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' 2 1oft.668. 4 Worhan ; and Yeoman  and Labourer b are alfo good Additions for the
o,’,o'gA:f ‘v Efate and Degree of a Maa, but not for that of a Woman; and Wi-
iro. Ad oman, or as fome ¢ fay, Wife of 7. 5. are all of

¥ iro. Addi. dow ¢ or Single ¢ W
g 39 them good Additions of the Eftate and Degree of a2 Woman, but no {uch
(Addi- 1 Addition is good for the Eftate and Degree of a Man. And Spin-

tion, 5.
Bro. Addini fter f is a good Addition for the Eftate and Degree of a Woman, and
9m64. 66, nerhaps alfo for that of a Man.

Thﬁ] 1. i . -
6-:-9?25.% Sect. 111, Sixthly, That Burgefs 8 and Citizen, and Servant, b are

ﬁ‘l?it;' Addi all of them too general, and therefore not good Additions of the State.
: or Degree either of Man or Woman.

tion, s,

4B 4.7.  Setf, 112. As to the fecond Particular, 2iz. YWhat is a fufficient
B % Addition of the Myftery of an Appellee ; baving firlt premifed thae the

Bro. Additi- .
on, 6: :rsf Word Myfery # inclodesall jawful Arts, Trades and Occupations 5 And K

Thelosl, 16 ghat if one under the Degree of a Gentleman have divers of fuch Arts,
915 1 des or Occupations, he may be named by any of them, I fhall en-

54
1 H.4,5.b. deavour to (hew,

4H. 6.4

Eﬁ.f,‘, Cro. 1. What Additions of this Kind are clearly good.
%y'S’s' . 2. What are clearly infufficient.

o P 3. What are queftionable.

E Dyer 46 pl

23,47:00 5. G, r13. And firlt, the following Additions of this Kind clearly {eem

fSSig{al:f?:. tobe good, as Husband-man, I Merchant, ™ Broker, ® Taylor, ® Pojnt-
::'ﬁffiﬁ% maker, P Smith, § Miller, * Carpenter, ( Cook, © Brewer, ¥ Baket, ¥
Bio Addic. Butcher, ¥ Parifh-Clerk, 2 Mercer, 2% Fith.Monger, °° Dier, ¢ School-
onga,50,55, Mafter, 4 Scrivener, and {uch like.

s Bo. Gt yya Secondly, The following Additions of this Kind clexrly

Addition 5. . : ; A ; . -
Ve Ioh 664, feem to be infufficient, as Maintainer, €€ Extortioner, ff Thief,. & Va-
669. abond, bh Heretick, I common Informer, and fuch like.

:ifnr,o 42.ddi‘ Thirdly, The following Additions of this Kind {eem to be queftionable,

2 Inft, 668. a3,

;Em,A;i;ii:i- Sect. 115, Firft, Farmer, which by the bettes kk Opinjon {eems to be
44 190 an infufficient Addition, becaufe if any Myftery be implied in the Noti-

" Bro.
tiono,59.66 on of it, it is that of Husbandry, of which Husbandman is the proper

2 g H. 6,65 .
p'l?'rg. Lo Addition.

Poal ib. 6. Sefh v16. Secondly, Chamverlain, Butler, and Pantler, which are

cars.Sefts potden 't to be infafficient Additions, becaufe they denote only a fpe-

° Bro. Addi- * . . . A . .
dion, +5, 39. cial Kind of Officer, or Servant, and imply nothing, which in the com-

:7H§1,6p1.7. mon Undetftanding of the Words, comes under the Notion of a Myftery,
2 H6 56 pocd from this Ground it feems to follow, that neither Groom ™ nor

Ig
2206530 Page are good Additions; and yet in fome Pn of the old Books they

" Dro. A;d:; {cem to have been fo admitted.
393 Selt. 117. Thirdly, Hofteler, which hath been holden #P to be a good

‘Bro Addici-
ons. 15, 3. Addition, and feems properly enough to come under the Notion of a

%54 H. 6 5. Myftery. And tho' it hath been rcffolved, 94 That any one who keeps an
plsr. The: [nn may be fued by the Addition of 2 Labourer, upon the Cuftom of the
loit Lib.S. Realm, for want of due Care of the Goods of his Guefts; becanfe who-
sp15 & over keeps 2 common lan, is in that refpett liable to anfwer for fuch

&.
“Firz uth-  Defelts, by whatfoever Addition he may be ftyled; yet this does by no

gy, 3237, _
sH.5 7.PL ia - b
x T4, 3eplo 10 ¥ Bre. Additions 42. ¢ Bro. Additions 52, 62. *va Init.668. B 1o H. & 51.pl o,
6 xS Ed. g BPN ‘:'9 d.6.65. plL 1o, 2 Inft. 668, 32 Ed. 4, . pl. 1. 2 Jait. 668.

cc ¢ M, 5. 7. pl 16 442 Leon 186, .
”.; i"l g.gg.ppl. 19. 8% a1 Bd 4 1. pl-2 Inft, 664, bb 24 Ed. 4. 1. ph. 5. 1 1 Rol) Rep. 190. k& The.

‘Toal. Lib. &, cap. 15- Seét. 9, 2 Inft. £65. Bro. Addition 1o, 28. H. &, 4. pl- 18. ! Bro. !_\dditinn 5o, §8. 2 Inft.
'604;;. 'Ii'he]oa;ﬂ.ib.s 6. up.gls. Seft. 10, ™m 3 Inft. 668. 2" Bro. Addition §0, 58. Eitz, coro. ¢43. 21 Ed. 4.
gt P¢ Bro. Addition, 35. 21 H.6, so.pl 3. w2z &.arn Theloal lib. 6. 2. 5,

Meéans

3
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Means prove {uch Perfon may not as well be {ued by the Addition of
Hofteler, but only that he may be fued as well under any other Addi-
tion,

As to the Third Particolar, oiz. What is a good Addition of the Town,
Hamlet, Place, or County of the Appellee, 1 fhall obferve,

Sect, 117, Firft, Thatit is 2 good Addition of this Kind to Name the
Appeliee late 2 of {uch a Town, in which Refpett this Addition differs : Pide pfes
from that of the Eftate, Degree or Myftery. And it is faid that il a Scdhion 06
Defendant be named of 4. and late of B. it is fufficient to prove either pi 1, r
Addition. '9 H. g, &6,

Sei?. 118, Secondly, That the tonftant Courfe of Precedents Hath P g 1.
made it a {ufficient Addition of this Kind, to name the Defendant of a ¢l 3.
City which is a County b of it fclf, as de Londino © De Norwico, &e, JE¢ 472
without more, by which it fhall be intended that he lives in the Couonty Dyer 213, pl.
as well as City of Losndon and Norwich, &e. unlefs he thew the Contrary 44},1&;: ;
tho' Part of each of thefe Cities lie out of their Counties. However it 31_36’]%,;_
is certain, that it is not fufficient to Name a Defendant Landini ¢ or Briflo. loa. 5. 6.
lje, &e. becaufe that imports only that be belongs to fuch Town, and {7 '+ Seéli
ot that he refides there. Alfo it feems clear, © That it is not {ufficient to b2 . ses,
name a Defetdant of any Town which is not a County of it {elf, with- ‘*!1 Ed. 4, 16:
out (hewing in what County it lies. Alfo if £ aMan be named of a Parith 5, i3 4. 11,
which contains more Towns, or Hamlets, or Places known out of any el 1.
Town, or Hamlet, the Defendant may plead fuch Matter in Abatement, 377454 b
betaufe fuch an Addition docs not purfue the Statute; but a Parifh thall 35 4. 6. 1.

be intended to contain no more than one Town, unle(s the Contrary be -3 i
fhewn. p:a,s,._'s‘ 2.
Sei?, 11g. Thirdly, That if there be two Towns in a County of the 7H 6, r.pl.
fame principal Name, wich different Additions to diftinguillt them from 7'p,
one atother, as Great Dale, and Little Dale, or Upper Dale, and Lower pog
Dale, and the Defendant be named only of the principal Town without (CreJac167.
any Addition, as of Dule only, the Defendant may plead & that there V,},"}f&,‘f’f”‘
are two Dalzs in the fame County called Great Dale and Little Dale, and $-&.¢2,101.
none witliont an Addition, & Or according to fome Opinions ¥ either ?’“"“ Liv.
in this Cafe where there are two different Towns called Dale, or even Selt 3o, 55
whete there is but one Town, fometires called Swmthdale, and fometimes EL6. 30 pl.
Northddle, but never fimply Dale without an Addition, the Defendant &7y 5 .
may Plead that there is no fuch Town as Dule, in the fame County, a's. ~
becanfe Parcel of a Name cannot be faid to bz the Name. But if there 2 H. 6, 35.
be two Towns of the fame Name in a County without any Addition to f:u?s 8. pl.
diftinguith them, as it fometimes happens where they lie_at a Diltance 8
from one another, 1 do not find any Anthority that it is not fufficient in ';'; fid'}_‘*’ A
fuch Cafe to name the Defendant generally of either of fuch Towns, 5. ol
without adding any Thing to diftinguifh it from the other. 1086, 5.
Se?. ¥20. Fourthly, Thatif an Appellec liveina Hamlet of 4 Town, Rupars £u
it is faid | to be in the Elefion of the Appeflarit to name him either of nies 47 2.
the Hamlet or of the Town s but it feems that thiis is 0 be intended p.?;"‘-s-
only of {uch Hamlets which are fo far elteemed to be Parts of a Town, 1, 1. ¢, 5.
thit thole who live in them are in common Speech indifferently ftyled £863
{ometimes of the Hamlet and fometimes of the Towny for 1 fee not ;_'::L‘f’,':’&’
how the Addition of the Town can be proper, where thie Party lives in Se&t 23.
a Place known by a diftinét Name, and not Parcel of it, Pty ;3? &
Sect, 521, Fifthly, That if an ¥ Appellee five in a Place known By a ¥ Thelosk,
fpecial Name, and lying out of any Town or Hamlet, he may be well f;é.sf&u;a._
2. Inft, 869 33 H 6 30.pl 37 14 1 6, 23 pl 68, Ioft. 689. & 4 Tuf, 669 21 Fd. 4, 57. ph v, F?m.

BricF 467. 7 H 4,370
Cce hamed
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naned of fuch Place; but if he live in any Place known within a Town
or Hamlet, itisfaid to be fafeft to name him of the Town or Hamlet,

Seff. 122, Sixthly, That the Addition of the Place of Babitation of
a Wife is fufficiently thewn by {hewing that of the Husband, becaufe
it (hall be intended that the Wife lives where the Husband does.

SefZ. 123, As to the fousth Particular, wiz, How the Defed of an
Addition may be {alved, it hath been adjudged; 2 Thatif an Appellee na-
med with an infufficient Addition, or without any, appear and plead to
the Appeal, he cannot afterwards take Advantage of the Defett of the
Additien, becaufe by his Appearance and Plea he admits himf{elf to be
the Perfon intended. And fome have holden, b That the Party by his
Dare Appearance falves the want of an Addition, or a bad one 5 but this
feems Contrary to almoft all the Authorities above cited in Relation 1o
this Matter, which feem to admit that the Party belore other Matter
pleaded, may take Advantage either of the Want of an Addition or of a
bad one. And accordingly it was lately ¢ adjudged in an Appeal of
Death between Reeve and Trandal, that the Want of an Addition of ke
Appellee was a good Plea in Abatement, and the Writ of Appeal was
abared by {uch Plea.

St 124. As to the fourth Point abovementioned, viz. Where a
Writ of Appeal may be abated upon the Exception or Plea of the Party
for the Multiplicity of A@ion, it feems ¢ clear, Thatafier an Appetlant
hath appeared on 2 Writ of Appeal, or evenon a Bill of Appeal re-
moved into the Court of King's Bench from before the Sheriff and Co-
roners by Certiorari, if he commence a new Appeal for the fame Matter,
the Appellee may plead in Abatement that fuch prior Appeal is ftill de-

. pending, @, But it feems € clear, That it is no Plea in Abatement of a

Writ of Appeal, that the Appellant hath brought a Bill of Appeal for the

* fame Matter before the Shesiff and Coroners, becavfe {fuch Bill is not of

fo bigh a Nature as 2 Writ of Appeal, but is faid to be only in Na-
ture.of a Plaint till it be removed into the King's Bench, which feems f
to depend on the Statute of Magna Charta 17, fince which Statute the
Sheriff and Coroner cannot proceed to Trial upon a Bill of Appeal, ag
perhaps they might have done by the Common Law. But after fuch
Rill of Appeal belore the Sheriff and Coroners is removed into the King's
Bench, if the Plaintiff bring a Writ of Appeal for the {ame Matter, itis
holden & by Stanndforde, and feems to be admitred in the Year-Book of
4 H. 6. 14, 15. and both by Fitzherbert ® and Brosk ! in their Abridg.
ments of the faid Year-Book, that the Appellee may plead in Abate-
ment that fuch Bill of Appeal is depending, becaufe after it is removed
into the Kin's Bench, it is of as high a Nature as a Writ of Appeal,
Yet Sir Matthew Huale % feems to be of Opinion that {uch Bill fo removed
is not pleadable in Abatement 'till the Plaintiff hath appeared thereon 4
perhaps for this Reafon, that before the Plaintift hath appeared, it doth
not appear of Record that he hath profecuted the Swit in the King's
Court, becaufe the Certiorari might have been taken out by a Stranger,
Upon which Ground it feems to have been refolved * that it is no good
Piea in Abatement of an-Apgeal, that the Plaintiff hath purchafed ano-
ther Writ of Appeal retarnabie at fuch a Day, &ve. and that {uch VWrit
was delivered of Record to the Sheriff, becaofe it might be for what ap.
pears upon the Record, That the firfk Appeal was fo far profecuted by a
Strangery but in the fame Cafe it is admitted that fuch prior Appeal de-
pending will abate the fecond, where it appears on Record that the fame

Plaintiff hath appeared and (ued it, asin praying of Procefs, &
Seif. 1235,

4
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Seit. 125, As to the ffth Point, vie, Where a Writ of Appeal may
be abated for the making of 7. S. the Defendant, where there is rio {uch
Perfon, it {eems clear, 4 That if there be divers Defendants in art Appeal, a Gyer 4,8
and one of them who does not appear be mifnamed either as to the Sur- ! 1s '
mame, or Namg of Baptifm, or be defcribed by 2 wrong Addition, or were p.v. & 18y,
dead before the Writ purchafed, any of the Defendants who do appear Lever T, "
may plead, That whercas the Appeal is {ued out againft 4. B. of C. in the Raftul’s Ba-
County of D. Yeoman, there was not at the Time of the Puschafe of:ks‘m s
the Writ, nor hath been fince, any fuch Perfon ds 4. B. i reruin natuta; as Fitzicore,
by the Wrlt is fuppofed, whereon if Iflue be joined, if the Appellant 1T 0. 5¢
cinnot prove that tlicre now is, or was at the Time when the Writ was p.s. '
purchafed, fuch a Perfon of fuch Name and Addition as by the VWrit ate 21 H- 7,34
fuppofed, it feems that the Verdi® ought to go againft him, whereup- ‘?”‘H’."' .
on the Writ fhall be abated as to all the Defendants: But it is riot b pt 4.
advilezble in fuch a Cafe to plead that there was not at the Time of the - %, Ae-
Purchafe of the Writ, ¢c. dhy fucki Pecfon as 4. B. of C. in the Coun- 61 7 ot
ty of D. Ycoman, becaufe it implies a Negative pregnant. Allo if a >
Defendant mifnamed or defcribed by 2 wrong Addition do_appear, it B4
feems to be agreed ¢ that nio other Defendant befides tiimfelf can plead :S.2.C 82
the Mifuofmer ot wrong Addition. But I do riot find it to be agreed 4 f;‘;;;.‘ B e
That fuch a Plea by one Defendant fhall abate the Writ as to any other cbove cited.
befides himfelf; but if fuch Matter when pleaded by another on the * = Horav.
Non-appearance of the Defendant, will abate the Writas to all, it feems, SE g
difficult to give a Reafon why it fhould not have the like Efe& whenpl. 1y
pleaded by the Party bimfelf. 7 H 4,27
Seft. 126. As to the fixth Point, ziz, Whether the Appellee may have Eote
more than one fuch Plea or Exception, there feems to be no Doubt but Leie E.
that if a Defendant in an Appeal, or even in an Inditment of Felony,
think it proper to make Ufe of never fo many Pleas or Exceptions of this
Kind, requiring all of them the fame kind of Trial, he may take Ad-
vantage of them all, ¢ unlefs f they be repugaant to one another. Allo ®Finch of
it feems to be the better Opinion, & That be fhall have the like Ad- L;"‘"?;?-
vantage, where fuch Pleas or Exceptions do not all of them require the 1e3 .
fame Kind of Trial, but fome of them are triable by Matter of Record, b 162
and others by the Couontry. And if fuch Pleas or Exceptions be all I:;" Appest
of them triable by the Country, it feems to have h been generally a- (5.P.C Sa.
greed, That the Defendant moft at the fame Time plead alfo with them L5 B
all his Matrers in Bar, if He have any fuch, and alfo plead over to the L_.-.:.?.c;g:,,
Felony, (unle(s where hie hath admiteed the Fa& by the Matter pleaded Qwerr 4 H
in Bar,) But if tlie Plea in Abatement be triable by Matter of Record, 1t gl annest
is holderr in fome Books, 1 that the Defendant is not bound to plead over ga. PP
to the Felony, till {uch Plea in Abatement be found again® hint, ‘But k | Finchof
the greater Number of Precedents, and conftant Practice of late {cem (0 354, 485

be otherwife. However it feems clear, T That whatfoever Mattets are 21 Eé. 4 77
pleaded in Abatement of an Apgpeal, or Indiftment of Felony, and found R0 4

againft the Defendant, yet he may afterwards plead over to the Felo. Trnda,
ny. And in thefe Refpefts fuch an Appeal and lndi&ment differ from £e/ive 3
Appeals @ of Mayhcm and all civil Aftions whatfoever, except only Al 1, %5 o,

fizes of Mortdanceter 7, Novel © Difleifio,Nufance P and Juris afrum; 9 foi} or,
altal's o=

it feems to be a fettied Rule, that in.Appeals of Maybere and all other civil | a9 2 b

3 Mo ! 265,
167. Quers 6. 11 7. pl. 2. Shower's Reports 47. T Bro. Appea) 49,66, t H. £ 1pl s 37 A, pl. . & Cro.
F.6gs5. fo H. g 4. pl tg. 4 H.6,55.b. 1 H. 6, 7.pL. . Rafhal's Entrics 47,2} Fiach of Law 363, 363,385,327
AT pl 5. i 6.0 pl . = Cro. Eb 495 pl 14 Popham 115, Owen 59 6o. Moor 457.pl- 625,
Noy 36 © Finch of Law 385, 4:8. 40 Ed. 3, 29. b. 39 Afs. pl. 13, ° 3 Ed. 3,50 gt 33. Dy 30090,
82, ¢H 6 ifa 1 Jon q13 8 P. C. 82, Letrer E. Cro. €a. 510 Finch of Law 363, 364 384, ¥ Finch
of Law 361, 385, % 4o Ed 5, r9. b Finch of Eaw 363, 384, .

Adtions,
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A&ions, thofe abovementioned only excepted, if a Plea in Abatement,
s pide Cro, tHiable by the Country, # be found againft the Defendant, he {(ball not b
El 105.p1.  be fuffered afterwards to plead any new Matter, but final Judgment thall
be given againft him.  Alfo it feems to be agreed © that in all other AQi-
as ons, except thofe abovementioned, if a Defendant together with a Plea
_?clv-_ 36.  in Abatement plead alfo a Plea in Bar, or the general Iffue, be waives the
ol Sid.25% Plea in Abatement; and the Plea in Bar or general Iffue only fhall be tricd.
1Lev. 163, Sed 127, And now I am in the third Place to confider, what Faules of
;';‘vﬂ 13'32' this Kind are amendable, which withouot fuch Amendment woald abate
Aleyn 65,66 the Writ, It is to be obferved, that Appeals are exprelly excepted out of
CroR 495, 8 H. 6. 12, which is the principal Statute of Amendments: alfo it feems d
gx‘;‘,f" to be generally taken for granted, that no criminal Profecution whatfo-
Maor 457 VEF i8 within any other Statute of Amendments, or any of the Statotes
:’j’di"‘_}"; 115- of Jeofailes from whence it follows that no Defet is amendable in an
;_’;;.,,i,,,: Appeal, but {uch only as is amendable by the Common Law. And there-
i fore it feems to be the better Opinion, that no falfe ¢ Latin in a Writ or
k:{;‘;ff'l' Bill of Appeal, nor Cmiflion of 2 Word, f nor even of a Letter ¢ nor

1 Buifh. 142, Other Defelt or Variance b from the proper legal Form, can be amended,

14
Dyer 228, pl.

AN becaufe no fuch Fault is amendable by the Common Law, without the
pha. ' Confent i of the Parties, except only in A&ions whercin the King & is a
1 Bulft. 142, Party. It {eems indeed to be generally holden in {ome Books, ! that fuch
;?{' ¢ 1. Faults in a Writ are amendable where the Curfitor varies from his Inftru-
pl. 16. &tions, in the Names ® or Additions of the Parties, or other like Mat-

220- Amend. teys which he muft take from his Inftru&ions. Bot what is {aid in fuch
f Fitz Coro. P0Oks in Relation to this Matter {eems to be intended of fuch Writs on-
121, ly as are within the Porview of the Statutes of Amendments, and there-
;%‘?}f"k}”* fore cannot be applied to Appealss yet it {cems that a Mifprifion in the
meadmeat CoUNt is amendable by the Common Law, as well in an Appeal asin
ﬁsfitz var, 21V other Adion, before itHis entered on i;he Record; and fo it feems
suce 5o, that the Year ® Book of 3 H, 4. 27. is to be intended, in which a Mi-
8 Co, 156.5. ftake in the Declaration in laying the Fac in an improper Vifne, was
36,16 fuffered tobe amended. Alfo it feems that after the Count is entred on the
Virz A-  Record, a Variance in it from the Writ, if 2 Meer Mifprifion, may be amend-
meadments  ed by it, as it feemed to be agreed in an Appeal of Death between Swith and
& o 156, Bowen, ¢ wherein the Word Murdrum in the Count on the Record was
. adjadged to be amendable by the Word Murdrum in the Bill on the File,
;'H;g:“- As to the fifth general Point, viz. What may be pleaded in Bar of
4o AT pl.26. @an Appeal, having already in the former Part P of this Chapter endea-

Mo 866.p1. vour'd to fbew what may be pleaded in Bar of an Appeal of Mayhess, and

 Rol ;36. intending to the later Part of the Book to confider the Learning relating to
ph 13. Pleas in Bar of criminal Profecutions in general, 1 fhall in this Place

Cro. EL644 only examine the Nature of Pleas in Bar of Appeals of Felony in particu-
&;,:?,'gob, lar, and for that Purpofe having premiled that by the better Opinion ¢

128, at this Day, nofpecial Plea in Jultification of the Killing thall be admie-

% Vet ted in an Appeal of Death, but'that in every fuch Cafe the general Iffuc is

asz. to be pleaded, I thall confider.

1 5id. 413,

Bet 115, r. What Pleas will be good Bars of an Appeal of Felony by fhewing

Huceon's6.  that the Plaintiff had never any Righe to bring it.

Cro.Cor. 7 2. Whether a- Retraxit on Nonfuit in a former Appeal of this Kind
ro.Car. 74, !

Linteren’s Wil be good Bars of another,

Rep so. 3. Whether a Difcontinuance,

n Kitz. Coro,

8o,
® Mich, » Amme, FSefl.2z. 23,24, 57,26 250D 1 Chop. 38. 5.3,

4- Whe-
4
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4 Whether an Abatement of a former Appeal.
5. Where the Bringing of an Appeal of this Kind againft one Perfon
fhall be a Bar of any fublequent Appeal againit any other Perfon not
named in the firft.
6. Where a Releafe will be a good Bar of an Appeal of this Kind.
7. Where the Appellant may be barred as to one Appellee, and con-
tinue his Suit againft the Reft,
8. Whether any, and which of thefe Pleas, are confiftent with the ge-
neral Iffize.

Set. 128, As to the firlt Particular, viz, What Pleas will be good
Bars of fuch an Apppeal by fhewing that the Plaintiff had never any
Right to bring it, it {cems to be a good general * Rule, That any Plea *$.0. ¢ g5,
of this Kind is good which thews that the Plaintift wants any of thofe 5{3,';;, Cedoo.
Requifites which the Law makes neceffary to entitle him to the Appeal. ;6.5. p, .
Anﬁ therefore in an Appeal of Death by a Woman it is a good Plea, 9 S
that © the was never lawtully married to the Deceafed ; or © that (he hath J*{*p>CH
not continued 2 Widow fince his Death, buv hath taken another Hul- ¢s.
band, ~Alfo ia an_Appeal of Death by one as Heir, it is a good Plea, 2Ruffal's En-
that 4. B. at the Time 4 of the Writ was and {till is Heir of the De- < Ratars & o
ceafed 5 or ¢ that one of the Defendants was the Wife of the Deceafed, i je.p. 9
and made 2 Defendant by Covia to exclude her from her Appeal; or that :;’ En-
the Plaintiff is 2 Baftard f and not legitimate. And where one brings an sRabal's En.
Appeal as Brother and Heir, it is a good Plea, That he is not © Brother 5”3‘:”19-5‘;"'
and Heir as by bis Writ and Declaration he hath (uppofed, or B that be ajop 4o.Let-
hath an Elder Brother by the fame Father and Mother ftill alive ; or e L
where one brings an Appeal as Confin and Heir, viz. Brother of A. B, % :L’f“‘
Father of the deceafed, it is a good Plea, That he is not Coufin ! and ¥§ B¢ gs.
Heir, viz. Brother of 4. B. Father of the decealed, &, as by his Writ ‘5“{:-"5:5;-
and Declaration he hath fuppofed. Alfo ¥ it is a gnod Plea in any Ap- ' ¢ 05"
peal of Death, that the Plaintiff hath {lipt his Time in not bringing the B spra, Se-
Appeal within the Year and Day after thg Death of the Perfon fappofed o8 Lo
to have been killed. Alfo it is a good ! Plea in an Appeal of Robbery, crb,
That the Plaintiff is a Villain to the Defendant. And it is a good ™ Plea § i“lf*‘-lssf.-
in an Appeal of Rape by 2 Man and a Woman, That the Plaintiffs were p.C gg.
never lawfully married,  And n it is a good Plea in Bar of any Appeal l;agtt;r c
of Felony, [hat the Plaintiff is an Ideot, or that he was born deaf and |3, P- G- 9%
dumb, Allo it is faid by Sir William Staundforde, © that it is 2 good Plea ¢ ura, Sca.
in Bar of any fuch Appeal, That the Plaintiff is attainted of Treafon or 3 s
Felony; however » it {cems that fuch Attainder is no perpetual Bar, but ' 00
only during the Time it continues in Force. P. C.igo.
 Sef7. 129. As to the {econd Particalar, viz, Where a Retraxit or Non- fs(':.qi).i%.&'
fuit in a former Apgpeal of this Kind will be good Bars of anothery I 4.
take it to be clear, 9 that a Retraxit of any fuch Appeal is a Bar of all frfge{; 2.b.
{ubfequent Appeals of the fame Kind 5 for it feems to be a general fettled )" .+
Rule, That a Retraxit of any Altion whatfoever is a Bar of all others of *$. 2. C.
the like or inferior Nature. Allo it feems to be certain, That a Non- :4: ff;;‘i'{:’
{uic on a Bill r of Appeal, whether commenced in the Court of King's p. o;.
Bench, or before Juftices [ of Gaol-Delivery, or before the Sheriff * and ° H. gl?c
Coroners, or a Nonfuit after ¥ Declaration on a Writ of Appeal, is a % [
Bar of all other Appeals of the fame Kind; becaufe no fuch Bill or De. ot Cro.
claration fhall be received, unlefs * the Appellant have firft appeared in ETSf'?ia p
. K 'ke 4+
proper Perfony and it feems to be agreed by all the Books, That a Noo< sigfn.b.
Ddd fait 26 Letter ps
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fuit after fuch an Appearance is peremptory. Alfo it is holden generally
in {ome Books, # That a Nonfuit afier Appearance is a peremptory Bar to
the Appeltant, without adding that he muft alfo have declared 3 from
whence, and alfo from the general Reafon of the Thing, it may be rea-
(onably argued. That if it any way appear on Record that the Appellant
who was nonfuited in a former Appeal, did alually appear and profe-
cute fuch Appeal, as by praying b of Procefs on it, ¢¥¢. he {hall be barred
in any other Appeal of the fame Kind. But it feems © that the bare Ta-
king out of a Writ of Appeal, and caufing it. to be delivered of Record
to the Sheriff, and a Nonfuit upon it, is no Bar of a fecond Appeal, be-
caufe it doth not appear of Record, but that it might be done by a Stran-
gers and notwithitanding fome Books ¢ feem to hold generally, that any
Nonfuit in Apye:l is peremptory, yet it feems to be in great Meafnre
fertled © ar this Day, that fuch Nonf{uit ought to be after an Appearance
in proper Perfon of Recod.

Seif. 130, As to the third particalar, wiz. Whether a Difcontinuance
of a former Appeal of this Kind will be a good Bar of another, it is
holden f by the Reporter of the Year-Book of 16 Ed. 4.. That a Dif-
continuance of one Appeal 18 a Bar " any other, becaufe the Life of the
Appelice was once put in Jeopardy by rle firt Appeal; but this Reafon
proves as {trongly that the Abatement of an ppeal where the Writ was
good fhall be a Bar of anothess for by an Ap;eal fo abated the Life of
the Appellee is as much put in Jeopardy as by an”Appeal that is dif-
continued ; and yet it feers to be agreed at this Day, that {uch an Abate-
ment of an Appeal cannot regularly bea Bar of another, as {hall be more
fully (hewn in the next Section. Mor can 1 find it any where adjudged,
That the Difcontinnance of one Appeal is a Bar of another. 1t is True
indeed, that in Bradleyy 3 and Baaks Cale, the Appellec was totally dif-
charged upon a Difcontinvance. But the Reafon hereof feems to have
been. not that the Difcontinuance would be of it {elf a Bar toany other
Appeal, but becaufe the Year and Lay were pafled, and confequently
there could be no other £ppeal; and the Appelice had alfo been before
convicted on an Indictment, and had his Clergy, and confequently could
not be proceeded again(t at the Suit of the King. However, Granting the
Opinion aforementioned to be Law, that the Difcontinuance of one Ap-
peal thall be a good Bar o any other; furely itis to be intended of fuch
a Dilcontinuance only, as happens after the Appearance of the Appellant,
go-r the Reafons given in the precedent Setion, in Relation to a Non-

nit.

Seét. 131, - Asto the fourth Particular, viz. Whether an Abatement of
a former Appeal of this Kind will be a good Bar of another, it feems
clear, that if an Appeal by a Wife abate by her taking another Husband,
or an Appeal by an Heir abate by bis Death, there can be no ® other
Appeal. But the Reafon hereof feems not {o much to depend on the Abate-
ment, as on the Marriage in the firlt Cale, and the Death in the feconds
which, as it {eems the better i Opinion, would of themfelves have abated
afubfequent Appeal, whether any had been brought before or not.  Yer
I find i¢ holden generally in fome ¥ of the Old Books, thatan Appeal once
determined, cannot revive; and in ! others, that where an Appeal of
Maihem, which in this Refpelt (eems not to differ from other Appeals, is
abated withiout the Default of the Party, he may have a new one, by
which it feems to be implied, that if it abated by his Default he cannot
hive a new one; and this Opinion feems alfo to be confirmed by fome

5 other
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other # Old Books, but it is denied b by others. However 1 take it to be 'oH.s5.v.
fertled © at this Day, that where there continues to be a Plsintiff, not " f,{"‘::{"
difabled to profecute, be (hall not be barred in a fecond Appeal by an 5 H.6,15 a.
Abatement of the firfk:  Bro. Ap-
Seff. 132. As to the fifth Particolar, wiz. Where the Bringing of an |y, A
Appeal of this Kind, again{t one Perfon wilf be a Bar of any (ubfequent Pl 1o.
Appeal again(t any other Perfon not named in the firtt; it is faid, 4 thac g5 /o
anciently one might have had two Appeals for the fame Fact, vne againft ¢5'p.C s;.
the Principal, the other againlt the Acceffary.  And even at this Day, if Leceer C.
one be robbed of the fame € Goods, at feveral Times or receive different « s p.c. 65.
f Maims, whether at the {ame or at feveral Times; or 2 Woman be ra- Letterd,
vith’d more than once, whether by the {ame or by different Perfons, it ,?ff 2
feems clear that feveral Appeals lic for each diftinét Offence. But it 14. 1. Bro.
feems to be generally 8 agreed at this Day, that after one hath brought Appeal,x8.
an Appeal of Felony againlt one Perfon, who is thereon attainted and p“';c;,,P'
hanged; he may be barred by it in any fubfequent Appeal, for the very 11H.4, 17,
(ame Crime, againft any other Perfon not named in the firft 5 whether > '+ *
fuch {ubfequent Appeal, againft the Perfon fo omitted in the firft, be
brought againft him as Principal, or as Acceflary h before the Fadt, oreven v gy p o,
as Acceflary alter the Fal, unlefs where he happens to be fo Acceffary 190.5.F. ¢,
after the firlt Appeal was commenced ; in which Cafe it is certain that he s }::f:::‘(,
is liable to fuch {econd i Appeal, becavfe it was impoffible to charge him Bro. Appest
in the firlt. But otherwile, after an Attainder had on the firlt Appeal, 14,35
the Law feems to difallow the Bringing of a fecond ; for this Reafon, that §5° 'f:;,',b'
where an Appellant has fo far had his Revenge in one Appeal, he thall not Ch. 6. 5:8t g,
be indulged in the Bringing of another, which his own Latches only made ! &il®. 8.
neceflary. Alfoit {eepsto be k clear, rhatif one bring an Appeal of Felony crary s co
again{t another, whois either acquitted by Verdi, or otherwife finally dif: Appests of
charged by any other Matter, which will peremptorily bar any other Ap- & 55 g s,
peal againtt him by the fame Appellant, for the fame Fad, the Appcllant go. ph. 138.
may alfo be barred in any other Appeal for the fame Fact againit any other 26 A7 i
Perfon whatfoever s perhaps for this Reafon, that he who appears to have 0
brought an il grounded Aétion of (o high a Nature, or to have (o far made 4 Co- 44 b,
Default in the Profecation of fuch an AQion, as to be for ever barred from %, .
bringing another agais(t the fame Defendant, thall not be thought.worthy 16 pl. 1.
to bring another again(t any other Pesfon whatfoever. Bur I cannot be Firz 4 CH‘-
fatisfied with the Keafon which fome of the Books feem to give why all . i
the Defendants muft be named in one Appeal; which is this, that the Sta- C 188, ro.
tute of Magna Charta 34, by which it is provided, That mone fhall beiraprifon i;f,‘fjs'
ed upon the Appealof a Woman, for the Deith of any other than her ownHushand, 47 AT p). 1.
{peaks only of Appeal in the fingular Number, from whence it is faid to v 28 Ed 5.
be collected, chat all the Defendants muft be named in one Appeal. But 5¢h o"
by what Kind of Argument this Colle&ion is made, 1do not find, nor do
1 {ee why twenty Appeals brought by the fame Woman, if the Law would
permit {fo many, are not as much within the Letter and Meaning of the
Statute as one Appeal. And where the Law does permit the Bringing of
a fecond Appeal againfk the fame Perfon, as it is clear thatin fome Cafés
it does, it may reafonably be argued, that he may as well bring it again(t
others allo 5 As m where the firlt is abated, and there till continues to be
a Plaintiff, not difabled to profecute, 8 and in fome other Cales: For if , g, the pre-
an Appellant be not barred by the Abatement of his firlt Appeal, from ecrgeut $en
bringing a f{econd againft thofe who had Vexation by the firft, and were &ion.
legally difcharged from it, why {hodld he be barred by it, as to thofe
who were not concerned in it?

Se#. 133.
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Sef?. 133. As to the fixth Particolar, viz. Where a Releae will be a
good Bar of an Appeal of this Kind, it feems clear, That a Releafe of
tLileton 411 manner of Aftions, or of all A&ions # Criminal, or of all Altions b
S«&ions so0, Mortal, or of all A&ions concerning Pleas of thé Crown, or of all ¢ Ap.
2% o 14, Peals, or of all 4 Demands, will be a good Bar of any fuch Appeal. Butit
b.a8;. s € feems that a Releale of all A&ions Perfonal will not bar fuch an
;f;i’i;';"’:' Appeal, becanfe that an Appeal in which the Appellee is to have Judg-
o Lireleton. ment of Death, is higher than an Agion Perfonal, and not proper-
feé{im so8. ly called an A&ion Perfonal. Alo it feems f clear, That whatfoever
Soiewton  the Nature of the Releafe may be, it fhall not wholly dilcharge the
sol. * Appeal, unlefs it were made before it was commenced; for if it be
craFitz. - fubfequent to the Appeal, it (hall only difcharge it as to the Suit of the
Quire o, Plaintiffy and after Judgment given for fuch Difcharge, he fhall be ar-
Appesl 20.  1aigned on the Appeal at the King's Suit, as {hall be thewn more at large
S gar s in the Chapter of IndiGtments.  Alfo it is 8 certain, Thatno Releafe fhall
Via fuprs,  difcharge 2 Perfon attainted, without the King's Pardon.
§ellionas. - Seff, 134. As to the feventh Particular, viz, Where the Appellant may
a8 b, be barred as to one Appellee, and continue his Suit againft the Reft, it h
148. LewerB. feems, that if he be barred by a Releafe given, or Retraxit entred as toone,
}1{;:1,;12'1;:?' or by being vanquifhed in Battle by one, yet he may continue his Sait

ery 43.pL. 8. Againft the Reft, becane he is to have a feveral Executionagainft every one

:ss}:} . Sed of them. Yet in an Appeal againft divers, whether they plead the fame
s o or feveral Iffues, it hath been adjudged, I that a Nonfuit againft one, at
"H'P.C. the Trial of any one of the Iffues, is a Nonfuit as to all, of which this
192, feems to be the beft Reafon, That ¥ fuch a Nonfuit operates in Nature 2s

6% g Releafe of thewhole. But whether ! the Difcontinuance of an Appeal,
2R.3.9 L. asto one Appellee, thall have the like Conltru@ion as to all, may de-

8. Beo. Ap-
;x.l .'f',,ﬁ‘:,_ {erve to be confidered.

Cro. El. Sei?. 135. As to the eighth Particolar, viz. Whether any, and which
o Bh 5 | of the Pleas abovementioned are confiftent with the general flue, it feems
1 "P* agreed at this L}?, That if the Defendant in an Appeal of Death, by a

H,

7H& 37, m Wife, plead ques accouple in loiel Matrimony; ® or in an Appeal of
Y253 ;. Death, by one as Heir, plead that the Appellant is a Baftard, © or that
87 pl 4s.  he hath an elder Brother of the whole Blood alive, or in P any Appeal
‘:3‘\“}1 ft:‘";'] of Death; plead that the Perfon fuppofed to have been killed, was dead
11t 130, above a Year before the Purchafe of the Writ, or that ¢ the Appellant
18id 378 pl.7. hath formerly brought an Appeal for the fame Fat againft another Per-

Bro. Difeon” fon, who was thercon attainted and hanged, or generally * any other

procefs 20. Plea not amounting to an implied Confellion of the Fadt, asa Releafe,

Loiohtho . Whether it be triable by Matter f of Record, or by Pais; and whe-

6, 7. ple 1o. ther it t deny that the Appellant had ever any Righe to the Appeal, or
30 Al pl.36. admit that he once had a Right, but (hew that he is now barred; he may

;gidd;‘f,;; together, with fuch Plea in Bar, plead alfo not guilty to the Felony,

27Ed.3, 87. And if fuch Plea be triable by the Common Law, unlefs the Appellane

E."gfe'mm reply both to that, and alfo to the Plea of not guilty, he difcontinues

Cio El.3a3. the Appeal s but v if it be not triable by the Common Law, the Defendant
87Ed.4,!5. needs only to reply to it, and not to the Felony, till after {uch Plea has
pgl;j,’, 14 E4, been tried,  Butit is holden in many Books * of good Authority, That
%7 plio. 2 Man fhall not be admitted to plead a Releafe, and the general Iffue allo,

:_ﬁ;fr”"jg* becaufe it is repugnant at the fame Time to infift that the Crime is re-
78d. 4, 15.ph 3 Quere14Ed g, 7.pliton 9 21H.6,29.0. P21Ed g, 30.b. 99H 4 2. pl 7. rarH,
6.19 3, 31 Ed. ¢, 39 b 4o, Raflalsy Earrics 49. pl. 6, 7, 5o pl. 8, 583. b 584 8. P C. 98. Letter D. Keil.
188,180 [ ar H. 6, 28,29 ¢H. 7.5.p0 1. 9H 4 2 pl.7. 37t H 6, 57.pl.2. 8Ed.4, 3. pl. 6,
Con. Bro. Appes), 14, 48. 4 H.7, 5.5 6. 2. *7Ed 4,14, pl. 3. 21 H.6, 29. 5. ® Cro El 233, 3 Leon. 260,
*5 P.C 68, Letrer D Finch 385, 386, H.P. C. 150, 191 Hob. 179, 173,

leafed,
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leafed, and ® yet that there was no fucli Crime cominitted to be releafed. *Hab. 270
Bat I do not find this Point any where adjudged 5 and as to the Argument *7"
abovementioned, from the Repugnancy of the Plea of a Releafe, to the
general Iffue, it may be anflwered, That a Man may reafondbly take a
Releafe to free himfelf from Trouble, from the Sufpicion of a Crime,
of which he would by no Means own himfelf guilty ; and in Appeals
of Duath after a Plea of b Autrefoits conviff by Verdi@, and even after the
Plea of © Autrefoits convifl by Confeflicn, angd Clergy theteon had, thege- |
neral Iffue has been received 5 and yet {uch Pleas as much imply a Con- | ;,_””ﬂ'
feffion of the Faft, as the Plea of a Releafe. And in Swith’s Cafe, who Yeiv. 204
was indicted of High Treafon in the Beginning of his prefent Majefty's {0 Jos28s.
Reign, for the Murder of Colonel Parks, after a Plea of a Pardon, the s And. o8,
general Iffue was received.  However, 1do not find it any where holden, ¢ Fnch 385
That the Plea of a Releale may not be pleaded, if the Defendant think fit, 1o o’
without Pleading the general lffue.  Alfo it feems queftionable, 4 Whether =2 £d. 4, 35
any other Plea in Bar, whether triable by Matter of Record, or by Pais, gh::?cr's Rew
may not alfo be reccived without Pleading the general Iffve, as it feems porrs 47.
clear, that in fome Cafes it may, © as where it declines the Juri{di®ion of © Widdriog.
the Court, f or would be prejudicial to the Defendant by infranchifing frae..
the Plaintiff, as where a Villain brings an Appeal of Robbery againtt his 7 11 tum-,
Lord, who pleads the Villenage in Bar, in which Cafe be (hall not be com- 33 4. 3. 15.
pelled to plead not guilty, becaufe that would amount to an Infranchile- p. ., 39l
ment of the Plaintift; by {uppofing thae the Fad, if committed, needs a 27 AT pl
Defence, which it cannot do unlefs the Plaintiff bave a Property, which %y ¢
if he be a Villain, he cannot have againft his Lord. Alfo, It feems pi.s.
clear, that ¢ if any of the Bars abovementioned, except that of a Re- }Fd 4 1.
leafe, be fuffered to be pleaded withont the general 1ffae, and be found a- ¥ e, .y
gainlt the Defendant, they do not conclude him from pleading the ge- pl 10,51,
neral Iffue afterwards; and as to the Plea of a Releafe, whether that be- P} 156
ing pleaded without the general lfTue, and found againft the Defendant, Raftal’s Bn.
do conclude him at this Day to plead the general 1ue afterwards, may s 5¢ o
deferve to be confidered for the Reafons abovementioned: b Bat it feems, ,. P% 3
That if 2 Demurrer to the Court be adjudged againft an Appellee, he H.P.C.ior
fhall not be admitted to plead either in Bar, or the general Iffae, but S,';ef;ﬁ'g”'
fhall be condemned, 2s fhall be fhewn more at large in the Chapter of yide Luitte-
Demurrers. , ton, Seftion
Sect. 136, As to the fixth general Point, viz. Where the Appellant o 9%
fhall render Damages to the Appellee for a falfe Appeal, having premi- * 11 Ed 4, 7.
fed that by the Common Law a Defendant may ! recover Damages for a ':L Bd 1
falfe and malicious Appeal, againt the Appellant and his Abettors, by a 5., 315
Writ of Confpisacy, or an Aftion on the Cafe, in the Nature of fuch 28 Ed: g1,
Writ, as hath been more fully thewn in Book 1. kI fhall here endeavour §5'c, 08.
to thew in what Cafes, and in what Manner he may, if he chufe rather fo Letrer D.
to proceed, recover fuch Damages by the Statate of Welminfier 2, 12, f;‘z' Coro.
which was made for his fpeedier Remedy, and is enatted as followeth, a7 Aq pt. 5.
Sett. 137, Forafimuch as many through Malice intending to grieve others, Cwmiray Ed.
do procure falfe Appeals to be made, of Homicides and other Felonics, by Ape Rl P13
pellors, baving wothing to fatisfie the King for their falfe Appeal, wor 1o the Par. H P.C, 1g0,
ties appealed for their Damages : It is ordasned, that when any being s?}pmfed Of Eruch +3
Felony, furmifed upon bim, doth acquit himfelf in the King's Court in due Man. 35, 35

ner, either at the Suit of the Appellor, or of our Lord the King, the Fuftices be. ': P.C
41.
14 Ed. 4, 7. pl 10, Keilw, 100, ! Infk. 283, Keilw. 27. 8, §. P\ €. 167. b, * Brook 5. Sc&t 2 and 5,

Ece fore
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fore whom the Appeal foall be beard and determined, foall punifh the Appellor, by
a Year's Imnprifonwsent 5 and the Appellor foall neverthelefs reflore to the Partses
uppealed their Damages, according to the Difcretion of the Juftices, -baving Re-
fpet# tothe Limprifonment or Arreflment, thas the Party appealed bhath fuftained by
Reafon of fwch Appeals, and tothe Infamy that they bave incwrred by the lmpri-
Jonment, or otherwife s and fhall neverthelefs make 4 grievons Fine unto the King.
And if peradvemture fuch Appellor be not able to recompence the Damages, it fhall
be inguired by whofe Abctment, by Malice, the Appeal was commenced, if the
Party appealed defire it.  And if st be jaxﬂd by the fame Inguefl, that any Man
7r Abettor through Malice, be fhall be diftrained by a judicial Writ at the Suit of
the Party appealed to come before the Fuftices,  And if he be lawfully convitt of
Juch malicions Abesment, be foall be punifbed by Imprifomvient and Reffitution of
Damages, as before is faid of the Appellor.

And for the better Underftanding this Statute, I thali endeavour to (hew
how the [everal Parts of it have been expounded.

Sect. 138, And firft, Whereas the Words of the Preamble are, That
many through Malice procure falfe Appeals 1o be made by Appellors, having no-
thing, &c. And in the Purview it is (aid, That it fhall be inquired by whofe
Abetwent, by Malice, the Appeal was commenced, &c. And if it be fownd that
any Man is an Abettor, through Malice, &c. In all which Places the Malice
is exprefly referred to the Procurers and Abettors only, and in no Part of
the Statute to the Appellant, it is holden by @ fome, That where-ever an
Appeliee is acquitted of an Appeal of Felony, he fhall recover Damages
) by Force of this Statute againft the Appellant, except only where lie hath
%T};iiﬁg' been indiced of the [ame Felony before. And it mult be confeffed, that
ton, Sedtion 10 the © Reports and Entries © relating to this Matter, Damages feem ge-
act. nerally of Courfe to have been awarded againft the Appellant, on the
2240 p "33.9‘ Acquittal of the Appellee in all others Cafes, without any finding that
pl 14, """ the Appeal was maliciovs. Yet it is holden by ¢ others, That the Ap-
B ::;:’:gu 4 Ppellant is no more within the Intent of the Statute, than his Abettors, un-
wnder chis  lefs his Appeal were grounded on Malice. _And if it be confidered, that
and the fol. - where the Appellant is to render Damages by Force of the Statute, he is
amiog Se  a1(o, by the exprefs Words of it, to have a Yeat’s Imprifonment, and tobe
< Raftal's En. grievoufly ranfomed to the Kings furely it cannot be imagined that the
V555 6pla- Makers of the Statute intended in any Cafe to expofe him to fo {evere a
168, Punifhment, for a legal Profecution, which he has realonable Evidence to
LeerB.  induce him to commence, though it may not be {ufficient toinduce a Jury
‘E‘j_‘;({“";‘:’: to convi the Defendant. Neither do I {ee any Reafon why the Bringing
40 Ed. 3,42, an Appeal againft one who hath been before indicted, by a fuflicient In-
Blos s, ditment ¢ of the very fame f Crime, which is agreed & not to be within
phs#% the Meaning of the Statote, fhould be the only excepted Cafe; efpecial-
2 lgﬂr- 334. ly confidering that anz other Cafe, wherein the Appellant plainly appears
Pha 4.1. %3 to proceed on a probable Ground of Sufpicion, is within the Reafon given
331H.6,+. in many Books b for the Favour thewn to the Appellant, where the Ap-
pl & pellee has been indicted before; which is this, thar the Appellant had
3o, % Caufeand Evidence to purfue the Appeal, and it appears to the Court that
3¢H.7,2 it was not meerly founded on Malice. And thisis 2lfo one of the Reafons
:’;‘ z‘fmJ 5. Biveninthe | Books, why the Appeliant is not to render Damages, by the In-
sa2 AQ pl. tent of the Statute, where the Appellee in an Appeal of Murder is found
T guilty of Homicide, fe defendendoonly. And asto the general Expreffions of

114 H.6,1.p.6. 4o 2.plag. 13H.7.2.pL 8. 30Bd. € ply. 118, Fitz,
B B PR S G AR B D

;)'r Inft. 130,

4 the
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the/Books abovementioned, in which Damages (cém of Courletobeaward-
ed againft the Appellant, without any Iaquiry, whether his Appeal were
malicious or noty it may be anfwered, That the Books {peak as gene-
rally in Relation to the Recovery of the Damages agaln(t the Abettors?
and yet it feems 2 plain from the whole Purport of the Statute, that they =, 100, ;21
are not within the Poarview of it, binlefs their Abetment were founded on S P €. 168,
Malice. -And fome b (eem to have gone fo far as to hold, that the Heir g5 5
who abets his Mother in bringing an Appeal for the Death of his Father, 8¢ b fioms
can be in fio Cafe within the Statute, bly Reafon of fuch Abetmenty be- contirys
caufe Nature and Duty oblige him, in {uch 2 Cafe; to abet his Mother. 1,0 E]Y 1o,
But this Real‘onin%_, if {trictly examined, {eems to prove no more than this, ® Fiez Chani-
That in fuch a Cafe the Heir thall prima facie be intended to have abetted PC Con
the Appellant, rather out of Duty than Malice, and that therefore hese b
fhall not be taken to be within the Purview of the Statute, without »inft 384
very ftrong Evidence of his Malice. But furely it cannot be denied,
That in fome Cafes it may be notorious, That an Heir abets fuch an
Appeal, not out of Duty bat Malice; as where he himfelf, without the
leaft probable ground of Sufpicion, is the firlt Promoter of the Profecu-
tion ; or where he Caules it to be carried on by violent and unfair Methods,
not for the Sake of Juftice but Oppreflion, in which Cafes it feems harfh
to fay, That he is not as well within the Meaning as Letter of the
Statuate,
SeiZ. 139. Secondly, In the Conftruftion of the Words Homicides and
vther Felonies, in the Preamble of the Statute, it hath © been adjudged that < Fiti. Ceoios.
the Purview of it extends to Rape, which was made a Felony by another 75 3%
4 Branch of the fame Statute; and it is ¢ holden, both by Coke and Stawsd- 25 i
forde, That, it in like Manner extends to Offences made Felonies by any fub- ¢ $7re, 5cat.
{equent Statute. 2 5.
Seit. 140. Thirdly, Inthe Conftruftion of thefe Words, When any being ap- 5.9 C 193,
pealed of Felony furviifed upon him, doth acquit bimfelf in the King's Conrt in dye Lottt D.
Masnner, either a the Suit of the Appellor, or of our Lord the King it feems to have
been gencrally agreed, That no Acquittal is within the Intention of the
Statute,  onlefs it be had on an Appeal, (either at the Suit of the Party,
or of the King, after a Nonfuit of the Party.} and be of fuch a Na- '$:P.C. 160,
ture as 8 finally ¢o bar all other Profecutions for the fame Felony, whether ;T 5.
- at the Suit of the King, or of the {ame, or any other Party. And there- side 14 11.
fore it feems clear, That no Damages fhall be recovered on the b Abate- 7.%,PL 5,
ment of an Appeal, nor on the bare i Nonfit of the Appellant, nor where s, ¢, 5 o
the Appellant is barred, either by a ¥ Demurrer, or by a ! Plea, fhewing 5.7 C 6.
that he is vot intitled to the Appeal, nor on any Acquittal on an infuf- 9}__1'“;‘:'[,_
ficient ™ Original; becaufe in al! thefe Cafes the Appellee is Tiable toan- iz 515 5,
other Profecution for the fame Felony. And if a Perfon appealed of } P 3
Marder, be found guilty » of Homicide by Mifadventure, or Se defen- Firz. Contpi-
dends, which will be a Bar of any other Profecution for the fame Killing 5 ey s,
yet it hath been refolved that he fhail not recover Damages, not ° only be- o F. "
canfe it appears that the Appeal was not groundlefs, bur al{o becaufe Ficz. Coro.
the Appellee is not totally acquitted, But it is P clear, That thie Ap- 'F, . |
pellee is intitled to his Damages, where he is acquitted on an Appeal pi froms
at the Suit of the King, after a Nonfuit of the Plaintiff, or whete lLe d;‘-_u‘"f“l in
vanquifhes 9 the Appellant in a Trial by Battle, Alo if two be appeal- i, (on ", ..

ed, the one as Principal, and the other as Acceffary 5 and the Jury be- Fiz Onio,

. ) tz. 8. P.C.
169 Letter A, 127 Al pl 25, 2Infl 39¢. 8. P.C,w6p. ™4 Co 45 0. 47.2, Fitz. Caro 444. g 1 5,
2.5, P.S. 169. faz Ad. pl. 77. aioft. 385, S.P.C.agg  ° Fids Supra, Selb. r38. pL 8. 241 AN & 240
Firzs Corod 275, 381, Damages 77. 9 Ritz, Coro. 98¢ S.P. C. 169, LEstter B

ing
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ing charged on the Acceffary, a5 well as the Principal, do acquit the
»5.p.C.168. Principals it feems to be # agreed, that the Acceflary thall recover Da-
F.169. . mages, by the Intent of the Statute, without any exprefs Verdict con
;;‘}fl};é ¥ cerning him, becaufe he is impliedly acquitred by the Acquittal of the
pls.  Principal; for it is impoffible that there thould be an Acceflary where
there is no Principal. And this Reafon {eems to hold as ftrongly for the
Damages, where the Acceffary doth not appear on the Trial or Acquittal
of the Principal, becaufe in fuch Cafe the Acquittal of the Principal is as
vy .51, P much an Acquittal of the Acceflary, as where be doth appear.  Bue je
L is holden ¢ by Sir Edward Coke, That fuch an Acceflary fhall not recover
a5 pe 3 Damages, becaufe no Jury can be returned to affe(s themy and Sir Wil
Lewer . liam Stanndforde 4 {eems to be of Opinion, that fuch an Acceffary fhall not
pide 41 AT yecover Damages, unlefs he be exprefly acquitted by Verdi®t, after the
Ciids s Acquittal of the Principal. Yet whether € the Juftices themfelves may
$e&t.52,53. not, in a Cafe of this Nature, if they think fit, affefs the Damages,
without any Jury, or elfe aflefs them by an Inqueft of Office, may
deferve to be confidered.  Alfo it feems to be to little Purpofe, to require
an aftua) Acquittal of a Perfon, where it appears by the Acquittal of an-
other, that he could not be guilty, However it {eems clear, That a
t21at 385. Perfon appealed as Acceffary to two Principals, fhall not f recover Da-
Dyer 120, pl. mages by the Acquittal of one of them; becanfe for what appears he
Bz Coro.  Might be acceflary to the other. Neither & thall he recover Damages
463. where he is difcharged by the Death of the Principal, before his Attainder,
£3.8.C.173- becaufe it doth not appear but that he might have been guilty.
o3 H 61 Sect. 141. 1t [cems at this Day, that if a Defendant, appearing upon
pl.é. erroneous Proce(s to 8 good Appeal, be acquitted, he thall reeover Dama-
ges by the Intent of the faid Claufe, becaute {uch an Acquittal is a good
Bat of any other Profecution for the fame Felony, and the Life of the
"oH.s 5 Appeliee was put in Danger by the ® Appeal. But there were formerly fome
alaft.385. Opinions, That the Appellee in fuch a Cafe fhould not recover Dama-
Qe S.¥+ ges, becaufe his Life was not in Danger at the Time of the Trial, for that
Fiz. coro.  he might have taken Advantage of the Error in the Procefs: Bat granting
444 it to be a good Rule, That the Defendant fhall not recover Damages where
g:fj:::&. his Life is not in Danger at the Time of the Trial, which yet I find not con-
4Co.45.a. firmed by any Authority, befides the Year-Book of 9 H. 5. 2. it may be an-
fwered, that in the Cafein Queftion the Defendant’s Lifeis in Danger at the
Time of the Trial, becaufe the Error in the Procefs is falved by his Ap-
pearance, as fhall be thewn more at large in the Chapter concerning Procefs,
1S.P.Cady,  Sef7. 142. If a Perfon who has taken a Releafe, or prayed the Benefit
173.Leeter of the Clergy, waive fuch Releafe, or Benefit of Clergy, and put him-
& rim.  felf on his Trial and be acquitted ; it is faid,. ! that he thall recover hig
coro. 386. & Damages, notwithftanding the Objettion chat the Taking fuch Releafe, or

331 5 making fuch Prayer, feem to carry with them an implied Confeffion of

firrn, et Guilt.

*SP.C169.  Seif, 143. Where-ever any Perfon isfo far acquitted on an Appeal carried
Leter & 5 at the Suit of the Party, as to be intitled to his Damages, ¥ he fhall have
Judgment for them without any Procefs to bring in the Party to anf{wer to
the Damages, becaufe he is {till in Court 5 but where he is fo acquitted on
an Appeal carried on at the Suit of the King after a Nonfuit of the Party,
he thall not recover Damages, without a Scire facias, to bring in the Par-

ty, becaufe bie was out of Court by the Nonfuit,
Fourthly, In the Conftruétion of thefe Words, Téeguﬂimée ore whow the
Appeal fhall be beard and determined, foall punifh the Appellor by aYear'slomprifonment,
and the Appellor fhall meverthelefs reftore to the Parties appealed their Damages,
4 according
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according Vo the Difevition of the Fuftices, baving Refpeil to the Imprifonsront ov
Arrefiment, that the Party appealed bath faftained by Reafon of fuch Appeats, and
to the Infimy that they bave imcurred by the Imprifonment, or otherwife, &
the following Points have been holden.

Seet. 141 Fuft, Thar Juftices of Niff prius 2 have no Power to give .5y, .,
Judgment for fuch Imprifonment or Damages, upon an Acquittal be ore pl. s 25 Fd
them, whether before or fince the Statute of 14 H. 6. by which it is en- g'[’ﬂ(i"- o
alted, That fuch Yuflices fhall have Power in all Cafes of Iilony or Treafon, to Lotter D>
give their JFudgments, as well wheve 2 Man is acquitted, as where be ic attaint- 2laft. 536
¢4, Tor ®ihe Words abovementioned in the Statute of Weflminfler 2. are ,gg‘-_Pt‘u‘;m
to be intended of {uch Juftices anly before whom the whole Plea of the .
Appeal is heard and determined, and therefore in Striftnefs can extend to
the Joftices of ihe King's Bench only, where the Appeal is commenced
before them, (for that the whole Appeal is in {uch Cafe heard and de-
termined before them, either in Perfon, or elfe by others delegated by,
and reprefenting them, ) and not to the Juftices of Niff prius, who have
nothing to do with the Appeal before the [rial, nor any Original Power
to try 1t. And the Statute abovementioned of 14 H. 6. hath been con-
firued to intend only to enable Juftices of Niff prins to give the Princi-

. ; oo v a4 0ot b,
pal Judgment, and not to transfer to them from the Court of Kings 4 4 %s
Bench, a Power in collateral Matters.  Yet © Juftices of Niff prins Have Dyerrzo.pl,
by Ulage not now to be difputed, gained 2 Power to aflefs the Damages, ' 11,12
and to inquire of the Sufficicncy of the Plaintiff to anfwer them, and alfo b, Appeal
of the Abertors.  But [ do not find that they have ever given Jndgment 513
for the Damages. Yet there is no Doubt 4 but, thac if fuch Juftices be Fi cor:
alfo Juftices of Aflile, and as fuch have an Appeal commenced before them, & £ 5, 6.
they may, as Juftices of Allife, upou the Acquitta] of the Appellee, not g‘:-;g-, )
only inqnire of the Dimages, & but alfo give Judgment for them, bath . ™
by the Letter and Meaning of the Statute, Bro. Appsal

Setf. 142, Sccondly, Thatif a Jury give too {mall Damages to the ;'\l
Apjsellee, the Court may encreafe € them; for which it feems to follow, 223, Fide
That if a Jury give too Jarge Damages the Court may abridge them, 2 ol 381,
And {urely no lefs can be implied by the Statutes ordering, That the f; leerms ta
Damages thall be given according to the Diferetion of the Juftices, Re- be contrary.
{pelt being had to the Imprifonment, & And this Conftruciion alfo
fcems agreeable to the Rules of Law in other Cafes, by which the Coure ;3 H-% 2
is {aid T to have a general difcretionary Power, except in {ome {pecial 1,11 4,9 b.
Cafes, as Local 8 Trelpafles, €bc. either to increafe or abridge the Da. 8. 435
mages found by an Inqueft of Offices and where a Jury which hath ac-§1f, .
quitted an Appellee inquires afterwards of the Damages, it feems in Re- . 16.
{ped of fuch Inquiry to be no more than an Inguelt of Office, tho’ it were ;,[f‘;" 3t
returned to try the Caufe. igH. 6,31,

Seff. 143. Thirdly, That if there be feveral Appetlees, and all of them ot o
acquitced, the Damages ought to be feverally b aflelled as to every 755%™
one of them; and this doubtle(s is agreeable both to the Letter and Mean- Bro. abridg.
ing of the Sratute, which provides that in the giving the Damages, ;‘;;’;'}gﬁh.
Refpett thall be had to the Iinprifonment and Infawy, and other Da- 3 .15 s
mage {uftained by Reafon of the Appeal; and thefe being {everal, and fpraSelt 52,
e, . . . PO 17 H 8,2
recetving different Aggravations from the different Circnamftances of the '}
Perfon’s particalar Cafe, it cannot but be reafonable, That the Damages 19 1. 5,42,

; pl. &6.
be afletied {everally alfo. TSt 6, 100
. pl 28,
vide 3 H.6,49. b. 8§ P.C. 170, Letter A. Dyer 1ao. pl. 10 13 H 3, 16. 5. 22 Co. 126 2 Inlt, 386,
4! Al pl »¢. Firz, Damage 77. B H. 5, 6. pl 24.

Fff SeZ. 144,
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Seft. 144, Fourthly, That a Monk or Feme Covert, being appealed
without the Abbot, or Husband, cannot havea Judgment for the Damages
on their Acquittal, becaufe they are difabled by the Law to recover any
Damages without the Abbot or Hosband 5and the general Words of a Sta.
tute fhall not be conftrued to enable Perfons in 2 Point, wherein the Com-
mon Law hath difsbled them. But the Authority of this Opinien, astoa
Wife, is queftioned by @ Hobart, neither do any of tI_lofe b who {tem to
give it greater Weight, bring any other Proof of it, than a Note in
Fitzherbert's Abridgment, of a Refolution to fuch Purpofe, in the Time
of Edward 3. as to the Cale of a Monk, and an Affertion, that the Law
i3 the (ame in the Cafe of a Wife: Againft which it may be plaufibly
argued, That fince the Imprifonment and Infamy {uftained by a Feme
Covert, in a malicious Appeal againft her, are far from being lels grievous
in Refpect of her Covertare, and are a good ¢ Ground of a Writ of Conf{pi-
racy at the Common Law, brought by the Husband and Wife; and fince
the Wife may take any Thing to the Benefit of her Huosband, and it ap-
pears to the Court that the Appellant by his own A&, without any De-
fault eicher in the Husband or Wife, gives them a good Title to the Da-
mages ; and fince no exprefs Judgment can be given for the Husband, be-
ing not a Party to the Record, and it is moft for his Advantage, as well as
his Wife's, that a prefent Judgment be given: It may perhaps be thoughe
no unreafonable Conftruétion of the Statute, thatin this particular Cafe
Judgment fhould be given for the Wife to recover the Damages, which
would as much enure, for the Benefit of her fclf and her Husband, as
an exprefs Judgment for them both, on a Writ of Confpiracy.,

However, 1t is certain, ¢ That if the Huosband and Wife are both of
them appesled and acquitted, they fhall have a joint Judgment for the
Damage done to the Wife, for which the Wife alone thall {ue Execution,
if the Husband die without fuing it, and the Husband alone fhall have
Judgment for the Damage done to himfelf,

Fitthly, In the Confltrution of the Words, And if peradventure the Ap-
pellor be not able 10 recompence the Damages, it fhall be inguired by whofe Aber-
ment, by Malice, the Appeal was commenced, if the Party appealed defive it. And
if it be found by the fame Ingnaft, that any Man is Abettor through Malice, ke
Jhall be diftrained by a judicial Writ, at the Suit of the Party appealed to come be-
fore the Juftices, c. The following Points have been bolden.

Sect. 145, Firlt, Thac ¢ the Abettors are in no Cafe liable to render Da-
mages, wiicre the Appellant himfelf is not liable, tho' never {o fufficient 5
and this is confirmed by Experience, and the manifeft Purport of the Sta-
tute, which by direQing that the Abettors be inquired of, where the Ap-
pellant appears infufficient to an{wer the Damages, plainly intimates that
they are to be inguired of in fuch Cafes only, wherein the Appellant
mult have an{wered them, if hie had been able; and agreeably hereto it
feems to be fertled, f That a Releaf of Damages to the Appellant will
difcharge the Abettors, if they can produce it.

Sttt 146. Secondly, That s unlefs the Appellant be found by the Jury
to be infuflicient, the Abettors fhall not be inquired of; and yet the Sta-
tute doth not exprefly diret that the Jury fhall inquire of the Sufficiency
of the Appellant. But it being the general Method of the Law in other
Cafes of like Nature, to make an Inquiry by a Jury, it is certainly a
reafonable Conftruflion of the general Words of the Statute, that {uch
Inquiry may be made in the prefent Cafe. Yct, whether the Joftices

themfelves may not, if they think fit, make fuch Inquiry without a Jury,
1 it
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it being but an Inquiry of Office, may deferve to be confidered for the Rea-
{ons in the 52 and 142 Settions of this Chapter. However there can be no
Doubt but that the Infufficiency of the Appellant muft appear by one or
the other of thefe Inquires, before the Abettors can be inquired of.

Seif. 147, Thirdly, That * the Abettors may traver(e the Jury's Finding +s p.¢. 11,
the Appelant to be infofficient, or that they abetted him, ¢ve. for it is Grer
hard that a Man (hould be concluded by any Matter whatfoever, found g'«;r;]’ o
to his Prejudice in an Adtion, to which he s no way Privy, Alfo it is 12 Co. 116,
holden by b Stawadforde, That if 2 jury on the Acquittal of one Defen- 2 inf: 4.
dant find that there were no Abettors, yet they may afterwards on the i s
Acquittal of another Defendant find that there were Abettors, becaofe there 8:0. Appeal
15 no Realon that the firlk Inqueft thall bind one who is not Privy to it, {5, 170,
and has no Remedy againft it. But the contrary hereto is holden in the Lo F.
Book of ¢ Aflizes, where the Court refufed to inquire of the Abettors, on © 4+ AT a4
the Acquittal of a Defendant, becanfe it had becn found on the Acquit-
tal of another, that there were no Abettors; but this Cale, if thoroogh-
ly examined, leems repugnant to it felf; for the Jury were permitted on
the fecond Acquittal to tax the Damages, which yet are (aid to have been
taxed Defore; but to what Purpofe thould this be'done, unlefs it were it
fornd that the Appellant was fufficient or eife that there were Abettors,
which could not but control the Firlt Tinding; as allothe fecond Taxation
of the Damages muft do, unlefs it were wholly the fame with the firt.

Set. 148. Tourthly, That 4 if the Appellant be found fufficient to ren- 4 13 Co. 116,
der Part of the Damages, and not the VWhole, Judgmene fha!l be gi- $.1" €. 150,
ven againft the Abeitars for the Whole, and not for Part againft them {,g’;’D
and for the cther Part a7ainlt the Appellant 3 for that thofe Words of ;1. ¥ ¥
the Statute, If peraduesiure the Appellor be not able to recompence the Dasrages, 8 1. 5,6.

mult be underitood of all the Damages. ol 1-‘{6_'9, ;
Sefl. 149. Fifthly, That ¢ the Appellee after his Acquittal may fue pl.1q.
for the Damages by Attorncy. 2 Iuft 386,

Fitz corn.29,

Sefl. 130. Sixthly, That f though the Statute exprefly give only ju- 35 45;.
dicial Procefs for the Recovery of the Damages againlt the Abertors, yet Bro-Appel
the Appellee may, if he think fir, take out an Original Writ of Aber- £,
ment, grounded on the Statate, and thercin count to greater Damages Ail p 8.
than were found by the Jury; which in Refpedt of fuch Finding, being Fite. Coro,
but in Nature of an Inqueft of Office, {hall not conclude the Apgelice. B Appeal

Sect. 151. Seventhly,” That & if the Appellee chufe rather to proceed 7+.
for the Recovery of his Damages by judicial Procefs, than by Original ; :3[_'““ Coro.
it is {2feft for him to make Ufe of a Diftrefs, which is given by the ex- ¢ Fiz. A

prefs Words of the Statute; yet there is a Note b of an Old Cafe, where- o fur Is St

. . . P . . e 28,
in a Venire facias was fir(t awarded ; byt it is § queftionable, whether this ;“gf,ﬁ,sgs,
be juftified by the Statute or not. 387

Secf. 152, Eighthly, That k it is Time enough for the Appellee to } 5 Ci7n

thew the Time and Place of the Abetment, when the Abetiors appear 1 Inft, 339,
upoa {irch Procefs 5 and by {uch fhewing he fupplies the Omiflion of the ?_E:F'rcém'
Jury in not findiog any Time or Place, on their Inquiry of the Abet- g 386
went, G, 387,
" Seft. 153. Ninthly, That I the Nonfuit of an Appellee, either in an ,i‘“""cm"'
Original Writ, or Procefs againft the Abettors, whether beforc or after 55.0,C. 171,
Appearance, is no Bar of a {econd Writ or Precefs, Ilr:.r;irnli'a
L3k,

. 387,
kKS. P. & r75. Lerrer A = Inft 386 Fitz. Coro. 45. " & P Cor7r. Lerter €, 1 Tafl, 139, Fitz,
Coro, 386,

Sect. 144,
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“5.9.C 170, S2F. 154, Asto the feventh general Point, wiz. Where the Appellantis
Lewer & to be fined, there can be no Doubt but # that by the exprefs Words of
f'ff{’rﬁi;'ﬂ‘;_" the above expounded Statute of Weflminfler 3, 18. Where-ever the Ap-

22 AR pi.  pellant, or bis Abettors are by the Purport thereof to render Damages to

b an Apgellee, they are allo to be fined to the King, and imprifoned for a
pl 1T Year.  AMo it feems clear from the general Parport of the ® Books, that

*seeche  an Appellant appearing to have brought an ill grounded Appeal, whether

DBooks cited : c : . . .
thefollowing of Felony or © Maihem, fhall be fined, in many Cafes whercin he is

Putofthis - Dot liable to render Damages by the Statute abovementioned ; as where

S&len.  he is d Nonfuit, either again(t all, or part < of the Appellees only, whe-
”“.f - ther after, or, as fome f have holden, before Appearance, or where the

§ Co.g0.a. Writ abates through the s Default of the Appellant in wilfully fuing by a
g‘:ft‘f'c’ 7o h wrong Name, or a ! vitious Writ, ¢, and even a Feme Covert, k {uing an

focms con-  Appeal known by her to be groundlefs, as for the Death of 3 Husband

f”'Yéﬂ. : whom we knows to be alive, fhall be fined. But it is certain that where
Fre Coro. @ Writ abatesby the A& ! of God, or for any other Caufe, no way im-

21¢.  putable to the Appellant, he fhall neither be fined nor amerced. Alfo it
:QF“Z' Fines s certain, that an Infant is in no Cafe to be fined for a falfe Appeal, but
4t AT pl 8. fome ™ have holden that he may be amerced, which is contradicted by
Firz. Coro. goehers, who {ay, ® That an Infant can in no Cafe be amerced.

219,

Damages 77.

¢ 3;2 f\{[’.?;l_ $=2. Fitz. Coro. 182, ! Titz. Fines 107. & 3 Co. 6o, 2, B 9 H,. s. t. pl. 3. Fitz. Fines a8,
B:o. Fines 16. !Firz. Coro, t2r. ¥ Bro. Appeal 25. 8 H. 4, 17. pl. 2.” ! Fita. Bricf €12. = Bro. Fines
for Cm)tempt 317, 41 Aﬂ-. pl. g, " Co. Li.l:. 137, Cio. CS. 161, Vl'de 1 Dmvrrs's Abl’idgmcnr 461_ L.
ph 1, 2, 463. pl 8, 9y 10, 13,

CHAPD XXIV.
Of Approver.

Sa?. 1. [ Aving gone through ‘the feveral Kinds of Appeals by inno-
cent Perfons, I am now in the fecond Place to confider the
Nature of an Appeal by an Offender, confefling himfelf to be guilty,
25.P.Crgn who is commonly called a Prover or * Approver in Exglifs, or Probator
2Tnf 129 10 Latin 3 becaufe he muft at his Peril prove his Appeal in every Point,
H.P.C.19: and for fo doing is pardoned of Cousfe. And for the better Under-
ftanding the Nature of {uch Appeal, I fhall examine the following Par-

ticulars.

1. When a Man may be (aid to become an Approver.

2. Who may be admitted to be Approvers, and who not.

3. In what Cafes,

4. Of what Offences.

§. Againft what Offenders.

6. Before what Jultices.

7. How they are to be ordered and demeaned, both before and after the
Appeal.

1 8. What
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8. What Procefs i3 to be awarded againft the Appellees

. In what Manner the Court is to proceed upon, and after the Trial,
10. How the Appprover is to be awarded for making good his Appeal.

Seff. 2. As to the firft Point, viw. When a Man may be faid to be-
come an Approver, it feems 2 agreed, That a Man is then properly an LP.C
Approver, when being inditted of Treafon or Felony, before competent o,
Judges, and in Prifon for the fame, and capable of being an Approver, he 3Inft 125,
contefles the Indi&ment, and is (worn to reveal all the Treafons and Fe. 3%
lonies he knows, and then before a Coroner entess his Appeal againft all
that were Partners with him in the Crime in the IndiG&ment, being at the
Time of the Appeal within the Realm,

As to the [econd Point, wiz. Who may be admitted to be Approvers,
and who not, 1 fhall nbferve,

Se?. 3. Firft, That b a Peer of the Realm cannot be an Apprrover.

SefZ. 4. Secondly, That © neither 2 Perlon ateainted of Treafon, or H?I{"({}_']’;f’
Felony, nor even one outlawed in a Perfonal A@ion, as fome 4 fay, can <3 ot 139,
be an Approver, becaufe by his Attainder or Outlawry, he is out of the [ & 193
Law, and his Accufation {hall not be of fuch Credit, as to put any Perfon LetrerG T
upon his Trial. Bre, Cero,

Seid. 5. Thirdly, That ¢ an Ideot, or Perfon born deaf and dumb, £k
or any one thatis Nou compos at the Time, or an Infant under the Age of 112, (a7,
Difcretion, cannot be an Appraver, becaufe no{uch Per{on ouglit to be ad- 157,357,
mitted to take the Oath before the Coroner, without which there can be '.’?A?f;i,
no Approvement, 37
 Seit. 6. Fourthly, That it is holden both by ¢ Stanndforde, & Coke, and V5T 2 ¢
b Hale, That no Woman, nor Infant, can be an Approver, but it is ob- peat 7.
fervable that the Opinions of Staundforde and Coke, feem chiefly to be $rs Cha.
grounded on this Foundation, that the Appellee may have fuch Jike Ex- pig Doro.
ceptions agmnlt Arprovers, as the Defendant may have in an Appeal 175,
brought by 2 lawful Perfon, and therefore may except that the Approver is ¢35 0 ror,
within Age, or a Woman, &c. becaufe fuch Perfons cannot wage Battle; H P. 6. 1.
but it being fertled at this Day, that thefe are no good Exceptions to an 77 Sapra
Appeal bronght by 2 lawful Perfon, as hath been more fully thewn in the a5
Precedent | Chapter, it feems to be jultly queftionable, whether they are S:P.C. 147
now to be admitted as good Exceptions to an Appeal, by an Approver. f:tf:;lnn )
To which may be added that in the Opinion of ¥ Huale, contrary to that v P.‘C."
of 1 Stayndforde and ™ Coke, 2 Man above the Age of feventy, or maim- e

Y eftions 30
ed, may be an Approver though he cannot wage Battel; from whence it ,ng 7.
follows clearly, that in the Judgment of Hale, there is no Neceffity that *HP.C.
an Approver {hould be able to wage Batrel. 18'5.€. 147

Sect. 7. Fifthly, That it feems to be » agreed, That a Perfon in holy Lecrer "
Orders cannot be an Approver, becaunfe it is a Rule that no Member of 2 1of. 129

the Clergy can fue any Appeal whatfoever, in a Matter or Caufe of '.‘”..P. .

Death. _ _ _Lerters A
As to the third Point, viz. In what Cafes one may be admitted to be EB_' C. 192,
an Approver, I fhall obferve. 3 Tnfk 139,

Se#. 8. Fitft, That no °® one {hall be admitted to be an Approver, till ° Firz Coro.
he hath confeffed the Crime charged againft him in his Indi¢tment. 2ol ey

Sett. 9. Secondly, Thatitisholden P in fome Books, that hethat hathonce H-P. €. 193,
pleaded not Guilty, cannot be an Approver, but fhall be hanged, becanfe i:_;:in‘“‘
he is found falfe, and bis Confeflion contradicks bis former Plea s yet the rqc.s.
contrary hereto is holden by 4 others, and * Stawndforde admits thac the Fi?- Coro,
ar Ed. 3, 18 pl.2s. 19 H. 6, 47. pl. 103, ¥ Finch 387, 12 Ed. 4, 10, pl. 26, #dr2 H.'7.5? P. C. 145-

g2g Court
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Court of Grace may admit {uch Perfons to be Approvers, and this is as
much as can be contended for in any other Cafles for it feerns 2 agreed,
That the Court is not bound of Right, to admit any Perfon whaticever
to be an Approver.

Set. ro. Thirdly, Thatit is » agreed, That any one indicted of Treafon or
Felony may bean Approver, but that unlefs the Crime with whicha Perfon
is charged, amount either to Felony or Trea’on, he cannotbe an Approver.

Seff. 1, Fourthly, That it is alfo ¢ agreed, That no Perfon accufed
of Treafon or Felony, can be an Approver unlefs he be attoally indié-
ed fority becanle his Confeflion amounts not to a2 Convition until he be
indited, and confequently puts it not in the Power of the Court to give
Judgment againlt him, when his Appeal fhall be rejeted or falfified, as
every Approvement ought to do.

Sesf. 12, Fifthly, That it feems alfo to be generally 9 agreed, That
if a Perfon indiéted be al{o appealed of the fame Felony, he can no longer
be an Approver, the Reafon whereof feems to be, that thotgh the King
may in his Difcretion, by admitting a Perfon to be an Approver, relpite
the Judgment and Execution of one profecuted by Indictment, which is bis
own Suit, yet be cannot delay them in an Appeal. which is the Suit of the
Party, and & fortiori therefore it follows, That < if a Perfon be appeal-
ed only, and not indicted, he cannot be an Approver.

S¢&. 13. Sixthly, Thar notwithftanding the Appeal of an Approver
may in {ome Refpedls be looked upon as the Suit of the King, and equi.
valent to an IndiGiment, yet the Appellee f of an Approver cannot become
an Approver himfelf, not only becaufe it would falfifie the Appeal of the
firtt Approver, in fuppofing that he had omirned {fome of his Partners, bue
alfo becaufe it wounld caufe an infinite Delay s for the Appellee of fuch an
Approver might as well become an Approver of others, and fo on.

Sef?. 14. As to the fourth Paint, viz. Of what Offences a Perfon may
be admitted to approve another, it feems ¢ agreed, That no one can ap-
prove another of any other Offence, but the very Crime contained in the
Indi&ment; and therefore that he cannot approve 2 Man of a2 Crime of
a different * Nature, nor even of being acceffory t before or ¥ after to
the (ame Crime, becanfe no Man can abet, or receive himfelf. But it
{eems alfo to be agreed, That inalmuch as the Oath of an Approver
is 1 general, to difcover all the Treafons and Felonies he knows, if
heacenfe any Perfons of Crimesof a different Nature from hisown, whether
in the fame, or a foreign ™ County, his Accufation will be a reafonable
Ground to carry on a Profecution againft them for fuch Crimes, though
it ® be not of it felf of Force {ufficient to put them on their Trials,

Sec#. 15. As to the fifth Point, wiz. Again{t what Offenders a Perfon
may be admitted to become an Approver, it {eems © clear, That a Man
may be an Approver againft any Perfon whatloever within the Realm,
whether he live in the fame or a foreign County, provided he be named
of the County wherein he dwells. But it is faid, That if ic appear ei-
ther by the P Confeflion of the Approver, or the Return 9 of the Sheriff, or
the Teftimony * of Perfons of Credit in the County, that T there are no
fuch Perfons, as fome of thofe named in the Appeal, in rerum matura, or
within the * Realm, or even " within the County, whereof they are
named in the Appeal, the Approver fhall be hanged, unlefs the * Court
in Mercy will {pare him, becaufe his Appeal in refpe of {uch Perfons
appears to be falfe, or to no Purpofe.

Fitz. Coro. 37, 387. ™ Fitz Cero. 437. ? Fitze Coro. 126, 737, 387. % Fitz. Affife 436, Firz. Cora, 4605,

S. P G154

PS.P. C. 145 Leteer F. 1 Ed. 4, 16. pl. 4. Fitz. Coro. 153, 9 1L P. C. 194. 2t H. 6, 34, pl. 1,

rH. P.C.t95. 5 P.C. rgq5. Firz. Core. 133, P Bro. Coro. 49. 21 H. 6, 34. pl. 1. H.P. C. 195. 1 Ed, 3.
16.pl.4. T AL pL 2. S.P. Coags. ¥ Firz. Coro 48 *§. P, C. 1g5.

Se#, 16,
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Sect.n6. As to the fixth Point, »iz. Before what Jultices a Perfon may

be admitted to be an Approver, ir feems to be a fettled 2 Rule, That'a =5 1a .
Man may be an Approver before any Juftices, who have Power to aflign S.P.C. 143,
a Coroner to take the Appeal; and for this Reafon it feems to be ® agreed, 11" "
That one may be an Approver before the Juftices of the King's Bench, b tatt. s 70
and Juftices of Gaol-Delivery, and Juftices in Eyre. And upon this i’P' C. te3.
Ground it is holden in Sir Edward Coke’s third © Inftitute, and alfo in Sir ;f,tffrcf",g*_
Matthew Hale’s & Pleas of the Crown, under the Chapter of Approver, That Fiz Aflie
a Man may be an Approver before Juftices of Oyer and Terminer. Butthe 2‘;‘6]‘”ﬂ ;

. . C s s -13e,
Foundation of this Opinion feems to be overthrown by what is faid by ¢+ H.p. ¢
both thefe ¢ Aathors in other Piaces, wherein it is bolden that Juftices 194

. v e «1s Sglnit 16y,
of Oyer and Termiver cannot aflign a Coroner, becaufe it is hot within y'p ¢ ¢;.
their Commiffion: And it [eems to be a f general Rule, that thofe only can ‘ H.e.C.
receive the Appeal of an Approver who can aflign a Coroner to take ity Jy
and therefore it feems to be agreed, That neither a 8 Court-Baron, nor $ B¢ :34;'.
b Juftices of Peace, nor any other fpecial t Juftices, can receive fuch Ap- Letrer C.
peal, unlels their Commiflion extend to it. And for the like Realon it :;:'_ & G
feems to be the Opinion of ¥ Sir Edward Coke, that the Lord High Ste- S.2. C. 144
ward of England cannot receive fuch an Appeal; but this is contradi@ed |2 H-4: +-
by ! Sir Matthew Hale. l:ii.";, t9.2

As to the fixth Point, viz. In what Manner an Approver is to jbe or- Pl 12
dered and demefned, both before and after the Appeal, the following Par- o 4 ;;;,[1",
ticulars fecm mo(t remarkable. 18, '

Set?. 17. Firft, That it feems to be ™ agreed, That where-ever a Per- {355 19%
fon indicted of Treafon or Felony confefles the Indiftment, whether hie * 3108 110,
appealed others or nor, he puts it entierly in the Difcretion of the Court, 'H. P.C.

either to give Judgment, and award Execution againft him, or to relpite »7; . 4

them till he thall have made good his Appeal. 3t pl. 1.
Seg?. 18. Secondly, That ® whenevey a Perfon is admitted to become 2415 35

an Approver, the Court hall affign a Coroner to receive his Appeal, and jq, Coro.
thall take an Qath from him to di{cover all the Treafons and Felonies 4% 49
that he knows. PN
Sett. 19. Thirdly, That © the Court which admits a Man to become H.p, C.roy.
an Approver, ought to limit him a certain Number of Days, to make his 3{:““‘; 29
Appeal in, during which it is holden by P {ome, That he is to have a ,5,
Penny a-day as his Wages from the Kings but by 9 others, That he 2 Int.629.!

ought not to have it till he has made good his Appeal, by convi@ing the [, ¥

Appellecs. Fitz. Coto.
Set?. 20. Fourthly, That the Approver during all the Time a(figned 37, o,

him for making his Appeal, ought r to De at his Liberty, and out of p, .4
Prifon; for [ he may difavow an Appeal made by Durefs of Imprifon- “H.P.C.
ment 5 but if he alledge that an Appeal was extorted from him by fuch %} ¢ |,
Durefs, and fuch Allegation be found to be falle, either by the Examina- Leuer C.
tion of the Coroner, or by an Inqueflt of Office, the Approver fhall be " Bl 4 1o
hanged. . Fiz Coro,
Setf. 21. Fifthly, That ¢ the Approver ought to make his Appeal before 37, 439

! s - . 26 Afl. pl.
the Coroner, on every oneof the Days limited for the Making of it for [
if he fail on any one of them, and the Coroner record fuch Failare, ¥ Fitz. Goro,

. A 19.
Judgment fhall be given againft him. 11?],' C 1oa.
PG 13¢

Lerter B, Bio. Coro. 34. 1t Hu g, 93.phogg. 121 L6 34 pl . T HL P, C. 195, Fitz, Coro. 439, §, 1, L:
145. Letrer D, © Firz, Coro. 118, 169, 295, t3 A pl 29, 8. P. C. 145, Letter D. ¥ H. P. C. 1935, Buo.
Cero. 99, 16 A pl. 29, S. [ C. 145. Lutier Ae

And
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~ BAnd fo fhall it be # alfo, 1f after he have formed bis Appeal, before
the Coroner, he make the lealt Variation in bis repeating it before the
Court, and the Coroner record fuch Variation.

Seit. 21, Asto the feventh Point, wiz. What Procels is to be awarded
againft the Appellees, it feems ¥ agreed, That the Coroner may award
Pracels to the Sheriff, againlt any Appellee in the {ame County, dll it
tome to the Exigent; but it is certain, that ¢ he cannot award it to any
other Officer, except the Sheriff; nor to any Sheriff out of his own
County : And it feems ¢ queltionable, whether he be not reftrained by the
Statute of Magna Charta, Ch, 17. t0 award the Exigent to the Sheriff of
his own*County. Bat it feems ¢ agreed, that the Juftices of the King's
Bench, or Jultices in Eyre, might by the Common Law as well award
Procels of Outlawry, as any other Proce(s, againft Appelleesin any Coun-
ty whatfoever.

And it is  certain, That Juftices of Gaol-Delivery may award Procefs
into any County, to apprehend and try them by Force of 28 Ed. 1,
commonly called the Statute de Appellatis; but whether this Statute do
impower fuch Juftices to award Proce(s of Outlawry into a Foreign Coun-
ty, may deferve to be confidered.

As to the eighth Point, viz, In what Manner the Court is to proceed
upon, and afer the Trial, 1 {hail obferve.

Se?. 23. Firft, That it is in the Eletion € of the Appellee, either to
put bimfIf upon his Country, or to wage Battel with the Approver,

Se?. 24. Secondly, That let there be never fo many Appellees, if they
wage Battel, the Approver muft fight them ® all. But on the Contrary,
it feems to be generally i agreed, That if a Perfon appealed by feveral
Approvers of one and the {fame Felony, vanquifbes any one of them, be
thall be acquitted againft them all, and all of them {hall be condemned,
in the {ams Manner as if every one of them had been actually vanquifhed.
But if an Approver having appealed feveral of the (ame Crime, be van-
quithed by one of them, it feems to be ¥ holden, that his Appeal is ftill

* in force againft the Reft 5 bat the Note in I Fitzherbert’s Abridgment, which

feems to be the Foundation of this Opinion, feems rather to be intended
of an Appeal by an innocent Perfon, than of an Appeal by an Approver,
in Relation to whom it {eems to be a general Rule, that being once fal-
{ified as to any onc of the Appellees, he ought to be condemned, as hath
been more fully fhewn in the gth and 15th Seftions of this Chapter.

Set?. 25. Thirdly, That if the King pardon the Approver or Appellee,
hanging the: Appeal, the Approvement ™ ceafes, and the Appellee (hall
be difcharged 5 for in the firft Cafe, by the Pardon the Felony is extind,
and a2 Man can no longer be an Approver, than while he is under the
Guilt of the Crime, whereof the Approvement is made, and liable to be
condemned by the Court, whenever his Appeal (ball be falfified, & And
in the fecond » Cafe, it cannot be doubted but that the King’s Pardon
will difcharge the Appellee, becaufe an Approvement is rather the Suit
of the King, thanof the Party

S:if. 26. Fourthly, That whether the Appeal of an Approver be falfi-
fied by the © Confe(fion or Vanquithment ? of the Approver, or verifi-
ed by the Convittionjor Vanguithment of the Appellee; yet if the Of
fence be within the Benefit of the Clergy, neither the Approver in the
firt Ca'e, nor the Appellee in the fecond, are excluded from it, any
more than in the Cafe of an Indi¢tment,

103. HLP. C.z2or. 3Tnft 130.8. Pi C 149 Letter B. *H. P. C. 261, Bro coro. 49  2r H.6. °Firz,
coro 128, 369. Fitz. Afiife 421, H. 2, G, 197. comtra. 21 Ed 3, 7. pl 21, Bro, core. 38, Fitz. coro. 447,

F Bro, Clergy

5,46. 11 H. 4,93 pl 49.
1 Seit. 27.
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Sef. 27.  As to the ninth Point, iz, How the Approver is to be re-
warded for making good his Appeal; it is faid, 2 That if an Approver, ypoc .
convit all the Appellees, whether by Battel or Verdit, the King, ex# p. c.':49;.'
merito juflitie, ought to pardon him as to his Life, and alfo give him his Leteer D.
Wages ® from the Time of the Appeal to the Time of the Convidion, |, %
But © it feems, That anciently he ought not to be fulfered to contingé toss 1pH.
in the Kingdom. And it is recited by § H. 4. ¢h. 2. That divers motori. RN
ous Felons, jor Safezward of their Lives, bad become Prozors, to the Drtent, s vide fiprs
in the mean Time, by Brocage, and grest Gifts to purfie and bave their Par- €& 19,
dons, and then after their Deliverance, had beconse more notorions Felons than Lf;[‘:,%_m'
they mere before; and therenpon it is enaed, That if any Perfon pray or
purfise, or caufe to be prayed or purfued for any Juch Felon Jo attaimted by his
own Confeffion, to have any Charter of Pardon, the Name of bius that parfues
Such Charter be put in the fame Charter, rnaking Mention that the fame Charter
is granted at bis Inflance,  And if he to whom Juch Charter is granted become
a Felon again, the Party who purfued the Charter foddl Jorfest 1001,

CHAP XXV
Of Indittment.

Se. 1. N Indi¢tment is an Accufation, at the Suit of the King,
by the Oaths of twelve Men of the fame County where-
in the Offence was committed, returned to inquire of all Offences in
General in the County, determinable by the Court into which they are
returned, and finding a Bill brought before them to be true ; but when
fuch Accufation isfound by 2 Grand Jury, without any Bill brought be-
fore them, and d afterwards reduced to a formed Indi@ment, it is called
a Prefentment, and when it is found by Jurors returned to inguire of
that particular Offence only which is indidted, it is properly called an
Inquifition. And for the better Underftanding the Nature of fuch Pro-
ceedings, 1 thall confider the following Particulars,

d leb. B. *n
ch. 3.

1. Whether a Grand Jury may find Part of a Bill broughe be.
fore them true, and Part falfe.

2. Whether an Indi¢&ment be merely the 3uit of the King.

3. What Matters are indictable,

4. Where a Man may be tried at the Suit of the King for a ca.
pital Offence, without any IndiGment.

5. Whether a Man may be artaigned on an Indi@ment while
an Appeal is depending againt him for the fame Offence.

6. Who may and ouiht to be Inditors, and in what Manner
they are to be returned. _

7. Within what Place the Offences inquired of muft arife.

8. Whar ought to be the Form of the Body of an indicment,

9. What onght to be the Form of the Caption of it

10. Upon what Proof it may be fonnd _

Hhbh 11, In
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11. In what Cafes it may be quathed.
12. What may be pleaded to it, and in what Manner.

Se. 2. As to the firft Point, wiz. VWhether a Grand Jury may find
Pare of a Bill brought before them troe, and Part falle, it {eers to be
generally agreed, That they muft either find Billa Vera, or Igworamus, for
the Whole; and that if they take upon them to find it fpecially, o1 con-
ditionally orto be true for Part only, and not for the reft, the Whole is
« 1 Rol Rep, VOId, and the Party @ cannot be tried opon it, but ought to be indifted
O anew s and accordingly it hath been refolved, That if 2 Grand Jury in-
3Bult. 206 dorle a Bill of Murder, ® Billa vera fe defendendo; ov Billa vera for Man-
:ﬁ,";:?’ {laughter, € and not for Murder; or if th?r indorfe a Bill upon the
3 2 Rol.Rep Statutes of News, Billa vera, @ but whether Iffa verba prolata fuerunt ma-
f,:wlc.eﬁfe liciofe, feditiofe vel ecomtra ignoramus 5 orif they indorfe an Indi&.m_ent of
¢ 3 Bulth.208, Forcible Entry, and Forcible Detainer, Bifla vera ¢ as to the Forcible En-
1 Rol.408. try, and Jgworamus as to the Forcible Derainer 5 or if they indorfe, £ That
:{1‘3,;:1;,. if the Freehold were in 7. S. or the Pofleffion were in 7. . then they
< Yelv 99. find Billa vera, the Whole is void.
;,3!":]-4" ¢ Sed.3. Asto the fecond Point, viz. Whether an Indictment be mere-
¢ 6. f+&t 40, 1y the Suit of the King s it is every Day's Praftice, That it is fo far e-
Cro.Jac151- fteemed the King’s Suir, that the Party who profecutes it is a good Wit-
Con. 151499 nefs to prove it Alfo it feems to be agreed, ¢ That no Damages can be

f Yelv, 1ty h " N L2,
& « Rot.Abr. given to the Party grieved upon an Indictment, or any other criminal Pro-

i .g lecution, b notwithftanding the King, by his Commiflion ereGing a New
- Rol Abr. Court, exprefly dire, That the Party fhall recover his Damages by {uch
83, a Profecution, Alflo, where by Statute Damages are given to the Party

E‘:;’f:’"'_' +31, Brieved by the Offence intended to be redreffed, it i feems that they can-

558, " not be recovered on an lndi¢tment grounded on fuch Statute, unlefs fuch

" Cia, Cir.  Method of recovering them be exprefly given by the Statute 5 but that

i furs, they ought to be fied for in an Aftion on the Statute, in the Name

Ch1.5c& 3, of the Party grieved. But it feems ¥ certain, That the Coure of King's

#8028, Bench, having the King's Privy Seal for that Purpofe, may give to the

220. " Profecutor the third Part of the Fine affefled, on a Criminal Profecuri-

Letter B on, for any Offence whatfoever, Alfo, it is every Day's Practice of thar

ér'!:g;r;«}s?i Court, to induce Defendants to make Satisfa&tion to Profecutors for the

¥ 1 Keb, 487. Cofts of the Profecution, and alfo for the Damages foftained by the In-

Pl 30 jury whereof the Defendants are convifted, by imitating an Inclination
on that Account to mitigate the Fine due to the King.

Se. 4. As to the third Point, viz. What Matters are indiable :

There can be no Doubt, bur that all Capital Crimes what{oever, and alfo

all Kinds of inferior Crimes of a publicE Nature, as Mifprifions, and all

other Contempts, all Difturbances of the Peace, all Oppreflions, and all

other Mifdemeanours whatfoever of a publickly evil Example againft the

13,47, Common Law, may be indi@ed; but no Injuries of a ! private Nacure,

pl.ae.  unlefs they (ome Way concern the King. Alfo it {eems to be a good gene-

g:rl':‘;‘&' ral Ground, That where-ever a Statate prohibits 2 Matter of a publick

Prefencment, Grievance to the m Liberties and Security of the Subje@; or commands a

38 1ot ¢, Matter of publick » Convenience, as the Repairing of the Common

w65 Streets of a Town, an Offendet againft fuch Statute is punithable, not

Cro.Jac 577. only at the Suit of the Party aggrieved, but alfo by Way of Indi@ment

:s'idMOd' 34 for his Contempt of the Statute, unlefs fuch Method of Proceeding do

. 209, . . - ,

manifeftly appear to be excluded by it.  Yet if the Party offending have

been fined to the King in the Aftion brought by the Parnty, as it is faid

8 Co 6o.b, © that he may in cvery Aftion for doing a Thing prohibited by Statute, it

2 Inft. 131, 3 feems
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feems queftionable, whether be may afterwards be indi®ed ; beeaufe that
would make him liable to a fecond Fine for the fame Offence  Alb, if :',,;;fl 2es.
a Statute extend enly to private 2 Perfons, or if it estend 4o all Porfons in 3 ( Mod 1v,
general, but chiefly concern Difputes of a private Nature, as thofe refa- 252
ting to P Diftreflts made by Lords on chigir Tenants, it i5 {aid thar Of- ;';hf,;_‘ig;
fences againlt fuch Statute will hardly bear an IndiGment.  Alfo, whete t Viar. 1oy,
a Statute makes a2 new Offence, which was no Way prohibited by the 2 2% <5
Common Law, and appoints a particalar Maaner of ,proceeding againft S Bond’s Cafe
the Offender, as by Commitment, or A&ion of Debt, or Information; Michelnas
&«. without mentioning an Iadi®ment, it {feems to be © fettled at this g,,‘;"::f;'-ws
Day, That it will not maintain.an {ndictthent, becanfe the Mentioning ;oo
the other Methods of proceeding only, frems impliedly to exclude thar 3 K< 54
of IndiG@ment. @ Yer it hath been adjudged, Thatif fuch a Staruse give Cro Jacs sz,
a Recovery by Altion of Debt, Bill, Plaint or Information, or orﬁcr- 613, ’
wife, it authorifes a Procceding by Way of Indi@ment. ¢ Alfo, where )} 79,
a Statute adds a farther Penalty to an Offence prohibited by the Commeon r sid. -}334, ’
Law, there can be no Doubt but that the Offender may fiill be tndiQed, o
if the Profecutor think fit, at the Common Law. And if the Indictment o rot i{iﬁ,’
for foch Offence conclude contra forman Statuti, and cannot be made good 247,249,398
as an Indi@ment upon the Statute, it feems  to be now fectled, Thae 5070 o
it may be maintained as an Indi@ment at Common Law, as will be Trin. 3 Ger,
more fully (hewn in the following Pare of this Chapter. S iMod 13,
As to the fourth Point, viz. Where a Man may be tried at the Suit :'cer:u-;p?x:r;_
of the King for a capita] Offence without any Indiftment, I {hall en- ¢ [Fhe Cafe
L4}

deavour to fhew, the Coun-

v of the
Ci_l'; Df_t Nova
1. Where one may be fo tried as having been taken with the Man- :j:?d}_d}udh'
ncf‘ e,
. . 3 Gergos,
2. Where one may be fo tried upon 3 Verdiét. 8 side fupro
3. Where upont an Appeal not profecuted. 1 i
4. Whether one may be fo tried upon a Sheriff’s Return. pl o o
28 Al pigs.

Seff. 5. As to the fisfk Point, ziz, Where one may be {o tried a5 ;',]F‘:g"i' ‘3
having been taken with the Manner: & It is faid, Flhar anciently if ons $. 1. C. 1,

guilty of Larceny had been frethly purfued and taken with the Manner, 1% M5

and the Goods To faund vpon him bad been brought into the Court with 1y Lerm
bim, he might be tried immediately without any Indi&ment; and thisis UL P. C 153,
faid to have been the proper Method ef proceeding in fuch Manors :’;2; Appeal;
which had the Franchife of lofangthefe, but {eems to be altogether ob. 1 AT pl 5.
{olete at chis Day. ez, Coro,
Seck. 6. As ta the fecond Paeint, viz. Where one may be fo tried VB

wpon a Verdicr: It is ® faid, That in a Ation of Trefpafs in the King's 99
Bench, De sealicre abduits cum bonis wiri, if the Defendant be found guilty o B pd:
of having carried away the Woman and Goods with Foree, and felont- Firzcoriat

oufly; or ! in a Common Adion of Trefpafs in the (aid Court, for Goods 7¢% Ut
carried away, if it be found that the Defendant felonioully fole them, ) At pls.
bie fhall be put to anlwer the Felony without any farther Accufations for Bracoro. 73
fiuch a Charge by the Qath of twelve Men. on their Inquiry into the SI.]:;'Pt::. ‘9?’
Merits of a Caufe, in a Court which has furildition gvér the Crime; Lecter B,
is equivalent to an Inditment; and the King being always in Judgnicnt Eﬁr I;‘:“&‘
of Law prefent in Court, may take Advantage of any Muatter therein es.p'cC o4
properly difclofed for his Benefit. Bat fuch a Verdi& in 4 Codrt whicl Lever #.
has X po Jurifdi®ion over criminal Matters, feems to be of little Force, l“'lrf“f’;dl‘&"
becaufe (uch Couart has nothing to do with fuch Mateers, And it f'e.;rn,,

1 That
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* 13 Ed.4.3. # cthat evenin the King’s Bench, if onany Indi@ment whatfoever, excapt
B Teore 39. @01y an Inquifition of Death found before a Coroner on View, a Perfon
""" not mentioned in it be found goilty of the Crime whereof others are jn-
dilted, yet fech Finding fhall not ferve for an IndiGment againft him, be-
by Ed, 4, 3 Caufle it was wholly extrajudicial, b But fuch Finding of others guilty,
el 7. whether in the King's Bench, or other Court of Criminal Jurifdiéion,
upon an lnquifition of Death, found before a Coroner on View, is of
« Suwa ch. 9. greater Force. becaufe the Jury acquitting the Party fo inditted, © oaght
&35 to inquire what other Perfon did the Falt; becaofe it appears by a Record
4 tive. Indi@. Of the higheft Credit, That a Perfon is killed. 9 ‘Allb, if a Perfon be
declared againft in a proper Court, Yor having been guilty of a Milde-
meanor, fiznl cum 4. B. ¢y C. and thereupon the Jury find 4. B. and C.
guilty s it feems that fuch Verditt will ferve for an Indiément againft
them, becaule it was not wholly extrajudicial.

As to the third Point, viz. Where one may be (o tried npon an Appeal
not profecuted, the following Particulars fe¢m moft remarkable,

Sed. 7. Firft, Thatan Appeal by an innocent Perfon, and an Appeal
*S.B C.1g7. by an ¢ Approver, are equally favoured in this Refped. '
h“;,"g"l';;' Seit. 8.~ Secondly, That regularly where a Perfon is indifted and ap-
aco, . pealed of the {ame f Crime, and the Appeal is not profecuted, he fhall
Bro. Appesly not 8 be arraigned upon the Indi@ment, bue upon the Appeal.
¥ Coro.  Seft.g. Thirdly b Thatif an Appellant be nonfuit in an Appeat by Writ,
3.16.49.  before he hath declared, the Appellee cannot be arraigned at the King’s
P16 1% Suit on the Writ of Appeal ; not only becaufe it contains no Certaint
e " of the Circumftances of the Fa@, which it is the proper i Office of the
Eirz.Coro 18, Declaration to afcertains but alfo becaufe, for what appears to the con-
i':;cf‘,{_”' trary by the Record, the Writ mighe ¥ have been purchafed by a Stranger.
"HP.Cig9. And therefore in fuch Cafe it feems to be in the Difcretion ! of the
b 147 Court, either to difmils the Appeflee, or to bail him, 'till it fhall appear,
33 8.6 1. Whether there will be any other Profecution againft him. But if an
pies . Appellant, by Writ, be nonfuit after Declaration, or any Appellant
;,E"'_“ "™ by Bill or Approver be nonfuit, it feems, ™ That regularly the Appel-
Bro, Appeal, lee fhall be arraiﬁ:ed at the King's Suit, on the Bill or Declaration ; be-
v ., caufe they mult be as certain as an Indi@ment, and cannot be commen-
Lercec A" ced but in Perfon.

Fie. Coro.  Seff, 0. Fourthly, That it feems to be a fettled Rule, That wheres
h§P.C.148. EVEr an Appeal is once well commenced,and afterwards (o far determined,
Letters A,B, without a full Acquittal, That neither the fame, nor any ® other Plaintiff,
e C. 19, C2D €¥€r bring another Appeal againft the fame Appeiice, he may be ar-
aco. > raigned upon the Bill or Declaration, at the Suit of the King; as where
Bro Appeal, an Appellant, having a good Title to the Appeal, makes a Releafe.® to
$r 4o, the Appellee, hanging the Adion, or fuffers a P Nonfuit, or 9 Retrexiz, or
156,198,357, T demurs to a good Plea or iffise, tendered by the Appellee, which Demur-
11:3& ). TET is adjudged againft him; or where fuch an Appellant or Approver §
£:8.86,87. confefs their Appeal to be falle, © unlefs they make {uch Confeflion in the
& b o Ficld, upon aTrial awarded by Battel; for fuch Confeffion amounts to &
o8 w6, 129, Vanquithment of the Appellant or Approver, and confequently is a full

'S.P. s, Acquiteal of the Appellee ; after which his Life fhall not be brought
Letter C.

Bro. Appeal, 67, 130. 27 Afl pl.7. 1 AT pl.5. Fita, Goro. 146, i98.357. "SP.C 18 H.P.C 1y,
aco, Bro. Appeil, 8y, " S.P. C. 148. Bro Appesl, 518, Fitz. Coro, 369, #idr Bro. Coro. 335, g Hig v,
ply. *5.P. C or4g Lerter B H. P.C. 200, 8ra Appeal, 37. Fitz. Coro. phtrz. P H.P.C 199 S. P
C. t47. Leer . Cio. Eliz. 460. Fitz, Coro. 25. 381. Bro nifi priws, 28, Fiez Ushgary, 47, 1S P.C, 1y7.
Letter E. 148 LetverB. # Dyer 120, plory. FSP. C 148 Letter B, Bitz, Coro. 103. 7 H 6. 50. pl. 16,
¥3 AT plio. H.P.C.s0o, 4y Ed. 3. 5. plyo. Bio, Coro. 116, 49, 78, Bro. Appeal, 53. % ai H. 6.
34- pl i, 8 P.C 148 Letter B, H P, € 200,

2 again

1,
26 Al pl 62.
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again into Danger for the fame Crime. And this feems to be the only

Reafon why after fuch a Vanquithment, or a Verdi® in his Favour, an

Appelice fhall be difcharged, as well againft the Suit of the King, as

that of the Party. But it fcems, That in all other Cafes whatfoever, an
Appellee, in an Appeal well commenced, being wholly difcharged of the

Suit of the Party, may be arraigned vpon the Appeal, at the Suit of the

King, whether fuch Difcharge were meerly owing to the A& of the Par-

ty, as in the Cafes abovementioned, or to the A& of the Courry as 2:5.p.¢ 4,
where an Approver is adjudged to be hanged before he hath perfefted his Letter E
Appeal; or partly to the A& of Law, and partly to the A& of the o} o 7
Party, as ® where an Appeal by 2 Weman for the Death of her Hrft *S.P..1g5.
Husband, is abated by her marrying a fecondy or where an Appellee is [ ®
difcharged of an Appeal, for not ¢ having been made a Defendant ina <4 55 ;.
formex Appeal, broughe by the fame Appellant for the very fame Fa& 5 or 15 P 22,
whether f{uch Dilcharge be merely owing to the A&t of God; as 4 where (o) “°
an Appellant dies a natural Death, while his Appeal is depending. It 43P.C.ryp.
feems indeed to be holden in the Year-Book © of 4 H. 6. as a general L“gdr E.
Rule, that where-ever a Writ is abated, the Declaration depending upon ;? o ¥
it is determined alfo, and confequently, that the Appellee cannor be ar- o I}{; 5, ;3
raigned upon it; but to this it may be anfwered, that in the very fame |, 77"
Place it is allowed, that after 2 Nonfuit in an Appeal, the Appellee may

be atraigned at the Suit of the King; and it {¢ems difficule to give a

Reafon, why a Writ is not as moch determined upon a Nonfuit, as upori

an Abatement; to which may be added, that the Point adjudged, which

was this, That where a Writ abates for a Mifnofmer, the Defendant

fhal} not be arraigned at the Suit of the King, feems plainly to go on

this Ground, That where a Suit is ill commenced, the King {hall not

have a greater Advantage from it than the Party might have bad; and

therefore the Opinion abovementioned, being alfo contradidted by the

beft £ Authorities, feems to be of little Weight.

SecZ. 11. Fifthly, That where-ever 2an Appeal abates for Infufficien- 5.2.C 145,
cy of the Writ, or is barred for want of a good Title in the Appellant; E‘f{f’c";oé
or for any other Matter which thews it was ill commenced, the Defen- s Bro. Ap. -
dant fhall not be arraigned upon it at the Suit of the King, becaufe it EF"T- -
never had a good Foundation; and cannot give a greater Advantage (o B'r:ff;’rr:,’_'ag‘_'
the King than to the Party himfelf who fued ity and therefore it {eems comrs 4r.
to be agreed, That if an Appeal be abated for want of Form apparent in Al-pl 14
the Writ, as b for the Omilfion of the Word Habear, or for falle i Latin, bt el
or for any other ¥ apparcnt Defe ; or if it be abated for a Défe& not &F c
appavent of it {clf, but difclofed by the Pleadings of the Parties, as for 4 Leger ™"
! Mifnofmer, or wrongful Addition, or any fach like Infufficiency; or 137 Affpl 1o
if it be abated on Account of the Difability of the Appellant, as by the f;”“ Appeal
Plea of Outlawry ™ for Felony or Trelpafs; or if it be put without Day ‘119, ¢,
upon a Plea of Excommunication of the Appellant; or 4 if it be barred Ry
by a Releafe made before the Commencement of the Suit, or by Reafon .5, <™
that the Time for bringing it was elapfled © before it was commenced, or $.P.C. 148.
becaufe the Appellant aEpears to have never had an?r Right to bring it; PB‘?‘;"AC- i

S . . P . 0. Appea
as where in an Appeal by one as Wife, it is found that {he was P never 4.
lawfully married to the Decealed; or in an Appeal by one as Heir 4 to Firz. coro.

12,103,
o L _ . 4H. 515,14,
S P.C. 148, Lerrer C H. P, C. 200, » 8 P.C. 145, Letter A, H. P. C. #:9. Firz, Utl, 47. Bro. Appeal y7,
w18, 146, 17 AL pl. 26. Fitx, Caro. 175. ® § P.C. 148, Letter B. Fitz. Coro. 12. H. P. C. 200, Fide Supra
S:&.10. * S P.C o149 Leteer AL HLP, €200, PS.P.C oagg. Letter A B P. C. 200, Fire, Coro, 3 4
S.P. C. 149 Letcer &, 27 AL pl. 23, Bro. Appeal. 68. H. P. C. 200, Fitz. Coro, 201, 585, Comira. Bro Appeal:
51, 13 Al plu 50,

Iii his
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bis Father, it is found that he hath an elder Brother alive by the fame
Father, ¢c. the Appellee thall not be arraigned upon the Appeal, at the
Suit of the Kirg, but (hall be wholly difcharged of it. Bat where an
Appeal is put without Day on the Plea of * Excommunication, the Ap-
petice fhalj be mainprifed from Day to Day till the Plaintiff be ablolved 5
and notwithftanding it feems to_be hotden generally in fome b Books,
That whete an Appeal is abated for any of the Infufficiencies abovemen-
tioned, or barred, the Appellee fhall be fet at Jarge, and be difchasged,
as well againft the King as the Pasty 5 yot ¢ furely this maft be under-
ftood only of fuch Cafes wherein it appears, That neither any Indict-
ment is preferred, or intended to be preferred by the King, nor any other
Appeal preferred, nor intended to be prefersed by the fame or (ome other
Party 5 for otherwife furely it cannot but be intended, that it muft be in
the Dilcretion of the Court, upon Confideration of the Circumftance of
the Cafe, cither to commit or bail the Appellee for a reafonable Time, in
Order to anfwer fuch forther Profecution, or ¢ te bind him tu his Good
Behavioor for a certain Time, &,

Sez# 13,  Sizthly, That whatfoever may be pleaded by an Appellee
cither in Bar or Abatement of an Appeal, while it is carsied on at the
Suit of the Party, may € as well be pleaded by him, when it is profecu-
ted at the Suit of the King as f that the Appellant fuing an Appeal of
Death, as Wife to the Deceafed, was never married to him, or & that
{he is ontlawed, . which depends upon the Reafon taken Notice of in
the precedent Se&ions, wiz. That an Appeal fhall not give the King a
greater Advantage than the Party himfelf who fued it.

Sec. vy. Seventhly, Thath where-everan Appellee is arraigned upon the
Snit of the King, he may plead the King’s Pardon, in the fame Manner as
if he had been arraigned upon an IndiCrment: But if an Appellee, who
by pleading fuch a_Pardon diftharges himfelf of an Appeal at the Suit
of the King, be allo indifed, it is advifeable ! to take Carc at the fame
Time when he is in fuch Manner difcharged of the Appeal, to have a
Cefler of Procefs entered on the Indiétment, to prevent the Vexation of
a caufelefs Profecution upon it.

Se?. 14. As to the fourth Point, wiz, Whether one may be tried at
the Suit of the King for a capital Offence, without an{ IndiGment upon
a Sheriff's Return, it feems to be generally agreed, ¥ That neither the
Sheriff's Return of a Refcous or Efcape, or of any other Matter, nor
any other Record whatloever, except only an Appeal or Indiétment, or
{omething equivalent thereto, as the Verdi® of twelve Men, finding a
Man guilty in fuch Manner as is above fet forth in the Gxth Seltion of
this Chapter, can at this Day put 3 Man upon his Trial for a capital
Offenice, as being contrary not only to the Common Law, bat to ! Magna
Charta, and other ™ Statntes made in Affirmance of if.

Seff. 15, As to the fifth general Point of this Chapter, viz, Whether
a Man may be arraigned on an Inditment, while an Appeal is depend-
ing againft him for the fame Offence, it feems P that it was the Common
Pradice before the Statute of 3 H. 7. 1. Whether any Appeal were de-

ending or not, not to try any Man upon an Indikment of Murder, be-
fore the Year and Day were pafled, left thereby the Suit of the Party
fhould be prevented. ~And if fuch Regard were had to an Appeal where
none was depending, it cannot be thought but that much © greater was

Letrer B.gs. 1 B4 2. 0. pl. 4. t Ha 7. 6. pl. 2. Firz coro. 48, 149. Bro. coro. 130, Fide fupra
Simwibus cap, 4. 28 BEd 3 3. 37 Ed. 3, 18, 0 See the Prea

amble of 3 Bl 7. L 8. B C. 107, Lettes A Firz, Core 44,820 7 4. 36 . © 44 Ed 3.38. ple35. 30 H. 6.

11.pl 6, a1 Al ph g 2r BEd. 3. 23 plad Fiz. Goro. 18, 114 Fitz. refponder 36,

5 had
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had to one actually depending, whether before or after the Year and Day

were pafled,  # Yer it feems thac the Court was never in any Cafe pe- ]
remptarily bound to fofpend the Proceedings on an IndiGtment in refpect 450 45
of an Appeal, but might always in Difcretion, whenever it fhould feem 7 H. 4 34.
proper, proceed on an Indittment, hanging an Appeal.  And accordingly P} 22, 35.
we find, that in many Inftances b in che Old Books, when it was holden, &, fi s, 38,
That in an Appeal by an Infant, the Parol fhould ¢ demur €l his foll 29- .
Age, the Court have proceeded to try 2 Man upon an Indi@ment, while £'** confeic
an Appeal by an Infant was depending againft him, to prevent the Delay, Fitz. coro.
which could not but be occafioned, if the Proceedings (hould be defer- gi;m Fite
red till the Appellant fhould come to full Age. Allo @ where a Writ of coro, 114,
Appeal of Robbery hath been fued out again(t a Perfon under an Indi- Bro. Appeal
ment for the fame Robbery, and seady to be tried, the Court have refu- #%, coro.
fed to put off the Trial of the Indi&ment in refpe of fuch Writ of Ap- 278, 279.
peal; becaufe before the Appellant hath declared, it doth not judicially AR08,
appear, that both the Indittment and Appeal are for the very fame Faét. &o AI[:P-;;{T
Bat if there were no fuch fpecial Reafon to induce the Court to proceed 75
upon an Indidtment while an Appeal is depending, it feems to have been 244 Fitz.

-1 . . . CDIO.IIQ.

the general ¢ Praftice to fufpend the Procecdings on the Indi@tment till 2c £, 5.
the Appeal were determined. E?I;Pz-o‘l&“]

As to the fixth -general Point of this Chapter, viz. Who may be, and 15, Ergy

ought to be Indictors, and in what Manner they are to be returned, 1 °r3 Aflpl

fha{l endeavour to thew, Fivz Age
41,57
1. How thefe Matters {tand by the Common Law. " Ed. 4. 2.
2. How by Statute. Bro, Appesl

oy,
Seff. 15, As to the firlt Particular, it feerns clear, That by the Com- T g,
mon Law every Indiétment mult be found by twelve f Men at the leaft, ;0.
every & one of which ought to be of the fame® County, and returned by ‘nH e

. . . . . Ipl 6.
the Sheriff, or other proper Officer, without the Nomination of any other pirf cora s,

Perfon whatfoevery and ooght alfo to be a Freeman, and a2 lawful © Dyer 296,

liege Subjet; and confequently neither under an 1 Attainder of any Bh 20

Treafon or Felony 5 nor a k Villein, nor Alien, nor ontlawed, whether cited co the

for a criminal Matter, or, as ! fome fay, in a perfonal Adion. And fl;'.“:‘s':;{g‘ff
from hence it fcems clear, that if it appear by the Caption of an Indi&- (¢, iz,

ment, or otherwife, that it was found by ™ lefs than twelve, the Proceed- 654

. B . . . Inft, 30.
ings upon it will be erronecus. © Alfo, it feems that any one who is v

under a Profecution for any Crime whatfoever, may, by the Common « see the
Law, before he is indicted, challenge any of the Perfons retorned on the Preamble of

. oy H.4.9.
Grand Jury; as being outlawed for Felony, &¢. or Villeins, or returned ;II,,n_"gf,

at the Inftance of a Prafecutor, or not returned by the proper Officer, 33, 2
. . b3 ol
Sef. 16.  Alfo many Inditments in inferior ® Courts have been 5. = 0
P quathed for want of the Words, Proborum & legalinm bominum, in the' 3 bk 32,

Caption of the Indictmen, fetting forth by what Perfons it was found o pbam

a0z,

4 bat this is {aid to be no Exception to an Indi@ment found in the Court 1 L. 156,
of Kings Bench, or Grand Seffions, or Counties Palatine, and bath been ¥y,
often T over-ruled, a5 to IndiGtments in other Courts, becaule all Men =1 H. 6. so.
fhall be intended to be honeft and lawful, till the contrary appear, %ﬁ.‘;i,z

) Procels 208,
Quere, Cro. Car. 134, 147. 1 Jon. 168, 199, ™ Cro. Eliz. 654 pl 16. 21t H 4. 4r. 01 8. Bro. coro. 189,
Bro.indiét 2. 21 H. 6 30 pl 17. Quere, Cro. Car. 134, 1371, t47. ¢ t Keb. 629 pl 112, 3 Keb, g1, Pl 634
P Cro, Ehz, 751 pl. 7. Cro. Jac, 655 Palm, 282, 389. 2 Rol Rep. q400. 2 Rof. Ab, 82 pi. 4. 7 Mod rra.
Poph. 202, 91 Keb. 629 pl. 112, 2 Keb. 471 pL 63, 8 Lev. 208, T 2 Kb, 135, 284 1 Keb. 5o, pl. 5. Cro.
Jac. g1, 1 Sid. 106, §67. Ruere, 2 Rol Ab, 82. pl. 8,

Sedt. 17.



216

*n H.g
41.ph S,
Fitz. indi&,
2§.coran.fg
Bro. indiét.

3.
Vide infra
5¢Q, 15,
ks P C 88
1t Co. 99.
H.P.C, 201,
3 [nft. 32,
313

Fide Cro.
Cara134,135,

Fide 2 Rol.
Abr. 647,

648,

Cro, Eliz.

%1y
Cro. Jsc. 672,

c 2 Tnfl. 448,
1 Regift. §o.

b
F.N B. 166
D

¥ide 1 Infl.
447, 448,

£ Regift. 178,
F.N. B. 165,
Frda 2 1alk.
61,

Of Indittment. Book 11.

Seéf. 17, It is rerolved in the 4 Year Book of 11 H. 4. by the Ad-
vice of all the Jultices, That one outlawed on an Indiftment of Felony,
may plead in Avoidance of it, that one of the Indictors was outlawed for
Felony, & But it [eems to be the general ® Opinion, That this Refolu-
tion is rather grounded on the Statute of 1& H. 4. ch 9. which was
made in the fame Term, in which this Refolution wasgiven, than on the
Common Law; becaufe it appears by the very {ame Year-Book, that
when this Plea was firflt propoled it was difallowed; from whence, as 1
fuppofe, it is colle@ed, that the fubfequent Refolution was founded on
the Authority of the faid Statute, which may be intended to have been
made after the Plea was difallowed, and before the fubfequent Refolution,
by which it was adjudged good. Yet, confidering that the faid Refolu-
tion was given in the Beginning of Hillary Term, and that the Parliament
which made the faid Statute was not holden before the Beginning of the
fame Term; and therefore it is not likely that the faid Stature was fo foon
made; and alfo confidering, that the {aid Refolution was given by Advice
of all the Judges, who feem to have been confulted about the Validity
of the Plea abovementinned at the Common Law, and takes no Manner
of Notice of any Statute, but only of the Law in General, it may de-
ferve a Queftion, Whether fuch Plea be not good at the Common
Law?

St 18. 1 do not find it any where holden, that none but Freehol-
ders ought to be returned on a Grand Jury ; but how far the Law is in
this Refpett altered by Statute, fhall be fhewn in the twenticth Se-
tion.

Sett. 19.  As to the fecond Particular, @iz, How the Matters above-
mentioned ftand by Statute, it is ena&ed by the Statute of Weffminfler 2,
28. That old Men above the Age of feventy Tears, Perfons pezperm"!} Sk, or in-
firme at the Time of the Summons, or uot dwelling in the County, fhall not be
put in Juries, or leffor Affifes. And the Equity thereof, and the Reafon of
the Thing, feem plainly (o far to extend to Grand Juries, that if it fhall
appear that any of the Perfons abovementioned be rcrurned on a Grand
Jury, the Court, into which they are rcturned, will eafily excufe their
Non-appearance, But it feems clear, © that any fuch Perfons being re-
turned on a Grand Jury, may Jawfully ferve upon it, if they think fir;
neither do 1 find that they can have an A&tion on the faid Statute for being
fo retarned ; for the Writ d in the Regifter grounded on, and reciting the
Statute, mentions the Prohibition of it to be, that Men above the Age
of feventy Years thall not be put iz Affifis, juratis, vel recognitionibus ali-
quibus, which Expreflions feem proper for Petit Jurics onlys whereas the
¢ Writ grounded on the Statute of Articuli fuper chartas, {et forth more at
{arge in the twenty-firlt Settion, recites the Prohibition thereof to be, that
none of the Perfons in the VWrit mentioned (hall be put in inguifitionibus
nec juratis, which Expreffion feems to be of a larger Extent, and to take
in Grand as well as Petit Juries; by which it feems clearly to be implied 5
that in the Judgment of thofe who formed the {aid Writ, the Statute laft
mentioned is more general than the former.

Sect. 20, Itis farther ena@ed by the abovementioned Statute of Wefi-
minfler 2, 38. That none foall be put in Affifes or Furics, though they ought to
be taken in the proper Connty, who Zave lefs Tenemunts than to the Value of twen-
¢y Shillings yearly. And it is required by the Statute of 21 Ed 1.
commonly called the Statate De bis gui pomendi funt in Affifis, That the
fhould bave Tenements to the Value of 4058. yearlys Provided, That before u[ffi
ces in Byre for Common Pleas in their Eyres, and alfo in Affifes, and m;f:;

2 whic
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which fball be taken in Cities and Burghs, and other trading Towns, the fame
may be done a5 was accnflomed : And this Exception is Lkewife mentioned
in the 3 Writ in the Regifier, which feems to be grounded on both thefe = Regitter
Statutes ; by which it appears, That neither by the Common Law nor it o
by thefe Statutes there was any Neceflity in Proceedings before Jultices iz ; Rob
in Eyre, &« That Petit Jurors thould be Freeholders s and if fo, it feems Ab.647,648.
probable that there is no greater Neceffity that Grand Jurors making an o El-a13
Inquiry before them fhould be Frecholders; and if a Grand Joror before
{uch Juftices need not to be a Freeholder, why fhould there be a greater
Neceflity that a Grand Juror before other Juftices thould be a Freeholder »
And it is farther remarkable, that the abovementioned Writ in the Re-
gifter, which (eems to be grounded on thefe Statuces, mentions only Per-
fons put in affzfis, juratis vel recognitionibus aliguibus : To which may be ad-
ded, that the ® feveral {ubfequent Statutes, which require that none but s, g ¢
Freeholders or Copyholders of Lands of {uch a Value fhall be returned Stz cip. 3.
on Juries, exprefly extend only to Juries returned for the Trial of Iffues, 35 -5 < 6.
except only the < Statutes concerning IndiGments in the Sheriff’s Torn, 4 &5 Gal &
which require, that every Juror finding {uch Indiéiment (hall have 205, Mir.c. 24
yearly of Freehold, or 26 1. of Copyhold, and allo except 3 H. 7. 1. ;f‘aG“l"'
which requires that every Juvor of an Inqueft by which Juftices of Peace © #ide fipra
thall inquire of Concealments by other Inquefts {hall bave Tenements of £ .o 5;?'
the yearly Value of 40+ and alfo except 33 H. 6. 2. which requires "~ "
that every lndi&ment in the County Palatine of Lucaffer, of Perfons
fuppofled by the fame Indictment to live in fome other County, and alfo
every IndiGment in any other County, of Perfons in the fame Indict-
ment, {uppofed to live in the faid County of Lancaffer, (hall be taken
by fuch Jurors only as have Lands to the yearly Value of one hundred
Shillings: All which feems to make it doubtful, Whether there be any
Neceflity either by the Common Law or Statute, That a Grand Juror in
any other Cafe muft be a Freeholder.

Sef?. 21. It is enadted by 28 Ed. 1. commonly called the Statute of
Articuli fuper Chartas, cap, 9. That no Sheriff, nor Bailiff fball impanel in In-
guefts, nor in Furies over many Perfons, nor othere, mor otherwife than as is or-
dained by Statute: And that they fhall put in thofé Inguefls and Furies, fich as
be next Neighbours, moft fufficiemt, and leaft fufpicions. And the like is en.
aced almoft in the very (ame Words by 42 Ed, 3. 11, And it is farther
enalted by the (aid Statute of Articuli fuper Chartas, That be who doth con-
trary, and is aitainted thevenpon, fball pay unto the Plaimtiff his Damages double,
and fhall be grievoufly amerced to the King. And the {aid Statute of Articuli | g o0
Super Chartas, is (aid by Sir Edward Coke, to extend to all Suits or Pro-
ceedings, either criminal or civil, Real, Perfonal, or mix'd, Publick or
Private, Aflifes or Enquelts; and furely that Part of it which ordains,
that the moft (ufficient and lealt Tulpicious fhall be returned on all Ju-
ries, is {o agreeable to common Right and natural Jultice, that it cannot
but be thought to be in Affirmance of the Common Law, and equally to
extend to Grand and Petit Jurics, and confequently if any Officer fhail
be wilfully guilty of an Offence againft it in the Return of any Jury, he
cannot but be punifhable for his Contempt, at the Suit of the King,
And it is enadted by 23 E. 3. 6. That Puftices of Affifes fhall bave Commf-
Jions Jufficient to inquire in their Seffions of Sheriffs, &c. for putting into Panels
Furors fufpeck and-of evil Fame. ~And it is farther enacted by 34 Ed. 3. 4.
That all Panels fhall be made of the next People, which fball not be fufpeft nor
procured.  And shat the Minifters which do againft the fame, fhall be punifped
before the Fuftices who take the Inqueft, arialding fo the Quantity of their Trj[-

K pajs,
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pafs, as well againft the King as againft the Party for the Quantily of the Da-
niage which be bath fuffered in fuch Manner; and both thefe Sratutes feem
equally to extend to the undue Return of Grand and Petit Juries.  But it
is obfervable, that the Claufe of the above recited Statute of Articuli
fuper Chartas, which ordains that the Sheriffy &e. fhall render double
Damages, exiends only to Juries returned in iSuits between Party and
Party; becaufe it fays, that he fhall render them to the Plaintiff, which
is 2 Denomination never given to the King or Profecutor, where the
Proceeding is by Way of Indictment; and accordingly we find thar the
Writs in the 2 Regifter grounded on this Statute exprefly relate to Suits
between Party and Party. _ _
Seét. 22. But the principal Statutes relating to the Retutn of Grand
Juries, are 11 H. 4.9, and 3 H. 8. 12, the firlt whereof is as followeth,
Becanfe, thas now of late Enquefts were taken at WetminGer, of Perfons named
to the Juflices, without due Return of the Sheriff, of which Perfins fome wwere
ontlawed before the faid Fuffices of Record, and fome fled to Santluary for Trea-
Jon, and fome for Felony, there to bave Refuge, by whore, a5 well many Offenders
were indicted, as other lawful liege People of our Lord the King, not guilty, by
Confpiracy, Abetment, and falfe Imagination of other Perfons, for their /fm'af
Advantage and fingular Lucre aguinft the Conrfe of the Common Law ufed and
accuffomed befort this Time: Onr faid Lord the King, for the greater Eafé and
Quictnefs of bis People, will and granteth, that the fame Inditioent fo made,
with all the Dependance thereof, be revoked, anmulled, woid, and holden for none
for ever : Andthat from benceforth uo Inditiment be mace by any fuch Perfons,
but by Enquefls of the King's lawoful liege People, in the Mauncr as was wfed in
the Time of bis moble Progenitors, retwrned by the Sheriffs, or Bailiffs of Fran-
chifes, without any Demomination to she Sheriffs, or Bailiffi of Franchifes before
made by any Perfon, of the Names, which by bim fhould be impanelled, except it
be by the Officers of the faid Sheriffs or Bailiffs of Franchifes fworn and known to
make the fame, and other Officers to whons st pertaineth b0 make the fame accord-
ing to the Law of England: And if any Inditiment be made kereafier in any
Point to the comtrary, that the fame Indi@mem be alfo wid, revoked, and for
ever holden for nowe.

; In ctlhc Conftro&ion of "this Statute the following Points have been re-
olved,

Seff. 23. b PFirlt, That where 2 Perfon pot returned by the Sheriff on
a Grand Jury procures bis Name to be Read among thofe of othiers who
were adually returned, wherenpon he is {worn of the Grand Jury, &,
he may be indi&ed, either in the King's Bench ¢ or before Juftices of Oyer
and Termiuer, for his Contempt of the Statute; and being found guilty,
may be fined and imprifoned ;5 and yet the Statatg doth not exprefly pro-
vide that any fuch Perfon fhall be any Way punifhed, but only thae che
Indi&ment thould be void, .

Seil, 24. 4 Secondly, That Indictments of Offences not capital are as
much within the Statute as Inditments of Treafon or Felony 5 2nd alfo
Indictments beforé Juftices of Peace as much as Indictments before fupe-
rior Juftices s but it hath been ¢ queftioned whether a Coroner’s Inqueft
be within the Purview of it.

Setf. 25. Thirdly, That a Perfon arraigned npon any Indictment eaken
contrary to the Purview of the Statute, f may plead fuch Matter in Avoid-
ance of the Inditment, and alfo plead over to the Felony.

] .
Sed. 26,
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Seft. 26. Fourthly; That a Perfon outlawed upon any fuch Indiftment
without a Trial, may alfo fhew in Avoidance of the Outlawry, that the
Indictment was taken contrary to the Purview of the Statute, as feems
fully to appear from the # abovementioned Year-Book of 11 H. 4. 41.4 Supra, Sclt,
But if 2 Perfon who is tried upon {uch an IndiGtment, takes no fuch Ex- 17.
ception before his Trial, it may be & doubtful whether be may be allow- , Infh. g
ed to take {uch Exception afterwards, becaufe he hath flipp'd the moft B2, mndia:
proper Time for it 5 except it can be verified by the Records of the [ame
Court wherein the IndiGment is depending, as by an Outlawry in fuch
Court of one of the Indiftors, & in which Cafe it is © faid, Thataoy «; ¢ ;5.
one, as amicui Curig, may inform the Court of it.

_ Seif. 27. 4 Fifthly, That if any oneof the Grand Jury who find an In- 4 5441,
di¢tment be within any one of the Exceptions in the Statute, he vitiates pl- 8-

the Whole, tho’ never {o many unexceptionable Per{ons joined with him s,;;g;{‘*
in ﬁ'nding it 3 Inft 334

Se¢f. 28, Sixthly, That if a Prifoner indicted of Felony offer to take
any {uch Exception, he fhall upon his Prayer have ¢ Counfel afligned ¢ cyo. Ca.

him for his Affittance in it. 134, 147
Seil. 29. f Seventhly, That the Court needs not admit of the Plea of ;‘]If’,'['}'_’ff_'

the Ontlawry of an Indifor, in Avoidance of any fuch Indi@ment, un- ¢ Cro.Ca.

lefs he who pleadsit, have the Record ready. 147

. e, 30. It feems fomewhat queftionable, 8 whether Outlawry in a per- , Jon. 198

fonal Attion be within the Purview of the Statute. 199.

Sel¥. 31, It s recited by the abovementioned Statuté of 3 H. 8. 52, 'C“" Ca. 134,

That many Oppreffions had been, by the untrue Demeanor of Sheriffs and their 13, fiors,
Minifters, domete great Numbers of the King's Subjetts, by Means of returming, Sc&. 5.
at Seffions holden for the Bodies of Shires, the Names of fuch Perfons, as {;ar the
Jingular Advantage of the faid Sheriffs and their Minifiers, would be wilfully for-
Sworn and perjured, by the finifter Labour of the faid Sheriffs and their Miniflers:
By Reafon whercof many ﬁ:/!;ﬁmrial Perfons, ( the King's true Subjetis) bad been
wrong g‘:dl) indicted of divers Felonivs and ether M:'.rbeéwioxr, by their Covin and
Falfebood: And alfo fometimes by Labour of the Jaid Sheriffs, divers great Felp-
nies bad been concealed, and not prefented by the faid Perfons, by the foid Sheriffs
and their Miniflers partially returned, to the Intent to compel the Offenders to make
Fines and give Rewards to the faid Sheriffs and their Miniflers,

And thereupon it is enadted, That all Pancls to be veturned, which be mot
at 1he Suit of any Party, that fhall be made, and put in by every Sheriff and their
Miniflers afore any Fuflice of Gaol Deliwery, or Fuftices of ‘Peace, whereof one
to be of the Quorum, in their open Seffions, to enguire for the Kiyg. foall be re-

Jormed by putting to, and taking owt of the Numes of the Perfons, which [o be
impannelled by every Sheriff and their Minifters, by the Diferetion of the fame
Fuftices, before whom fuch Panels fball be veturned.” And that the fame Fuftics
and Fuftices fhall command cvery Sheriff and their Miniflers in bis Abfence, to
pwt other Perfons inthe fame Panel by their Diferetions: And thas the fame Pa-
wcls Jo reformed by the faid Juflices be good and lawful,  And that if any Sheriff,
or any their Minsfter, at any Time do not return the fame Panels fo reformed, that
then every fuch Sheriff and Minifter fo offending, fball forfeit for every fuch Of-
ence 201, &,
f Set. 32, It hath been refolved that this Statute doth not take away
the Force of the above-recited Statute of 11 H. 4. in any Point wherein
it doth not exprefly vary from it; from whence it follows, thatif any g p o .o,
of the Jurors who find an IndiQiment be outlawed, or returned by a She- 1 Tt 1;.
riff or Bailiff, at the Nomination of any other Perfon, the Indictment S0 €
may be avoided in the fame Manner as before, by Foree of 11 H. 4. ex-
cept.
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cept fuch Nomination be made by the Juftices anthorized by 3 H. 3. to
reform that Panel. ) X ‘ o
Seff. 33. As to the feventh general Point of this Chapter, viz. Within
what Place the Offences inquired of muft arife, nougi(hﬁandmg it were
26 AT anciently # holden, That if one who had committed a Robbery in the

P 3 County of 4. were taken with the Manner in the County of B. he might
s;:.' " be put to anfwer in the County of B.{(by which 1 fuppofe it is intended

vide fupra,  thar he might be put to anfwer on an Indiment found in the County of
S:&. 5. B.; and then tried by a Jury from the Coonty of 4. Yet it fecms to be
b3 Inft 4. generally b agreed at this Day, that by the Common Law, no Grand Ju.
H.P.C. 203, rors can indiét any Offence whatfoever, which doth not arife within the
1 Bulflaoz, Limits of the Preciné for which they are returned: And upon this Ground
205. " it hath been refolved to be a fatal Exception to an Indiétment, thae it
C!mé EL137. doth not appear by it that the Offence arofe within the € County, or d
%},39 plag. Riding, or ¢ other fpecial Divifion, or f Preciné, for which the Jury
2 Keb. 302. which found it was returned, And a fortiori therefore it muft he a &
'3['(:?3']3‘: good Exception, that it exprelly appears by the Indicdtment thar the
276. ~  Offence arofe in a Coumgr, de. different from that for which the Jury
"CoJaca76. was seturned.  And it is b holden, that even the Finding of 2 collateral
32. pl. s Mauer exprefly alledged in the Indidment to have happened in a diffe-
8 Stedman's gent County, is void. But ! fome have holden, That if the County be ex-
e Cro. orefled in the Margent of an Indi@ment, the Vill or Vills in which the
h (';nf,};c‘,-,, Offence is 1aid, fhall be intended to be in the fame County. But the
'+ Builkz03. greater ¥ Number of Authorities require a greater Certainty, as by ex-
llcesﬁ?x;;; prefly alledging fuch Vill or Vills in the County named in the Margent,
pl. 6. or in comitatu prediiio, which feemsto be {ufficient where but one County
fflosjj;cdﬁv- is named before ; but to be ! uncertain where a County is named in the
VO Body of the Indi¢tment different from that in the Margent.  But it feems
Cro.El 606. from the Authority of m Band'’s Cafe, that if a Fa& be alledged in B.
SI; %_?:5_ juxta D. in Comitaty E. being the fame County for which the Jory is re-
pt 1o, 751, turned, the County is fet forth with fufficient Certainty, beca.ufe_B. {hal}
‘;,1-3,,';"(‘,0 Jic, b€ intended 1o be in the {f':;mc Czung with Df BAlfo ilf olnebbe mgl:l(?e]c(iifor
6176 a Refcous from an Amrelt in the County of B. it hath been 2 holden,
chb-ssﬂ that it is needlels to exprels the County whesein the Refcous was done
P24 oo, with greater Certainty, becanfe it fhall be intended to have been in the
pl.s 135 fame County wherein the Arreft was; & © fortiori therefore, if a Falt be
:ﬁ 5,838 alledged at B. in the Pari{hcof C. lin(r:he Counfgybof D. it cannot but be
- Ceo Tac.gr. intended that B. as well as C. in the County of D.
N Cm-JJa: Sefl. 34. But of whatfoever Natore an Offence indicted may be, whe-
iropis,  ther local or rranfitory, as {editious Words, or Battery, &e. it feems to
Coro.g5.  be P agreed, That if upon Not gnilty pleaded it thall appear that jt was
{;gﬁ’:‘;" committed in a County different from that in which the Indictment was
Vifcaunc 32, found, the Defendant {hall be acquitred, as thall be thewn more at large
Bro Retorn in the Chapter concerning Evidence, ) L
':eﬁlf”},‘_iﬁ" Sezi. 35. And therefore at the Common La}v, if 2 Man had died in
pl.2.  one County of a Stroke received in another, it ﬁ;efns to hqve.becn rl.le
s8. 7125 more 9 general Opinion, that regularly the Homicide was indictable in
(o Ed, 4 15. neither of them, becaufe the Offence was not compleat in either, and no

pl.13. Grand Jury could inquire of what happened out of their owa County.
Dy6s PL29- Bue this Inconvenience is remedied by 2 & 3 Ed. 6. 24. by whichit'is
ol 3. enaQed, That where any Perfon fhall be felonionfly firicken, or poifoned in one

PH.L.C20% County and die of the fame Stroke or Poifoning in angther County, that then an
KNS Tndisimems theveof found by Jurors of the Connty, where the Death fhall bap-
Ch.31.8.13. pew, whether it fball be found before the Coroner, upon the Sight of fuch dead

f;],H;_T'r;oi-l. 4. 28. pl 20. Firz, Indiftmenc 23. S¢e the Preamble of 3 & 3 Ed. 6. 24, Contrs Fitz, Coto. 343,

iGm. 24. 7 H.7.8.pL 1. 10H 7. 20.pl 8. Ficz. Cor 446.
Indiftm, 24. 7 H. 2. 8.p : Bw&;
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Body s or before the Juftices of Peace, or otber FJuitices or Commiffioners, which
fodll have Autharity to inguire of fuch Offences, fball be as good and effectual in
the Law, as if the Stroke or Poifoming bad been committed and dosie in the Jame
County where the Party fhall dic, or where fuch Indiciment Soall be fo found.

Seff. 35.  And it Teems that by the Common Law, if a Fall done in 1H.p.C 209
c(J:nc County prove a Nufance to another, it may be indiGed in * either E&ffﬁ:;?9-

ounty. 19 AfF pl. 6.

Sei# ;6. Alfo by the Common Law, if onc guilty of Larceny in one 7
Councy carry the Goods ftoln into another, he b may be indied in » gejtw, 16,
cither - as hath been more fully thewn in the ficft ¢ Book. b.

Seit. 37. Alfo if a Man marry two Wives, the firlt in 2 foreign ‘,ﬁig'_a,i_‘;’;.
Counizy, and the fecond in Emgland, itis ¢ holden that he may be in- <Cs 13.5 9.
dited <nd tried for it in England npon the Statute of 1 Fae. v. 11, which :{;!S:‘d'e’?“
makes it Felony s becaufe the fecond Marriage alone was criminal, and g5’ &
the fir:t had nothing nnlawful in it, and was meerely of a tranfitory Na«
ture: Jut where the fecond Masriage is in a foreign Country, it hath
been holden, That the Party is not triable on the Statute abovemen-
tioned ; but this feems contrary to the Purview of it, as hath been more
tully faewn in Book 1. Chap. 43. Se. 7.

Sef.. 38. Allo if @ VWoman be taken with Force in 6ne County, and
carried into anotber, and there married, the Offender may be indiced
and tried in the (econd County, upon the Statute of 3 H. 7. 2. again{t pook ¢,
Forcibie Marriage, becaufe the Continuance of the Force in fuch County Chisz-
amoucts o a Forcible Taking within the Statute. But if an Offence in >*% 1%
{tealing, taking away, withdrawing, or avoiding a Record, againft the pook:,
Purport of 8 H. 6. 12. be committed partly in one County and parily in Ch.as 5:&6.
another, fo as not to amount to a compleat Offence within the Statare in
cither, it is [aid that the Party canunot be indicted for a Felony in either,
bt only for a Mifprifion.

Seif. 9. It is enaled by 26 H. 8. 6. For the Puriftment and fpeedy
Trials, as well of the Counterfoiters of any Coin curvant within thic Realm, wa/b.
ing, clipping, or minifbing of the fame, as of all and fingular Felowics, Murders,
wilful burning of Houfes, Manflaughters, Robberies, Burglarics, Rapes, and A
ceffaries of the fume, and other Offences felonionfly done, within any Lordfhip Mar-
caer of Wales, that the Juftices of the Gaol- Delivery, and of the Peace, and every
of theve for the Time being in the Shire or Shires of England, where the King's
Writ ranneth, next adjoining to the Lordftip Marcher, or other Places in Wales,
where fuch counterfeiting, wafbing, clipping, or minifbing of any Coin currant
within this Realm, av Murther (hall be committed s or where any other Felonies or
Acceffaries fhall be committed, fhall have full Power at their Seffions and Gaol-De-
livery, toenquirt by Verdizi of twelve Men of the fame Shire or Shives next adjoin-
ingy within England, where the King's Writ runneth, there to canfe all fuch
Conmierfeiters, Wafbers, Clippers of Momey, Felons, Murderers, and Acceffaries
tothe fame, 10 be indied according 1o the Laws of this Land, in lite Manner
and Lorm, as if the fame Petit Treafons, Murders, Felonies, and Acceffaries to
the fame, had been done within any of the faid Shirves within the faid Realm :

And alfo to bear, detcrmine, and judge the fame, according to the Laws of 1he
Realws, i Mod. ¢

Seit. 40.  And it feems generally to have been ¢ holden, That the es. +
Power given by this Statute to the Juftices of Gaol-Delivery and of Lt 6%s.
Peace, in the adjoining Englifp Counties, in Relation to the Offences |7 “ 7"
thercin mentioned, is not repealed by 34 & 35 H. 8. 26. which impow- s Book 1.
ers the Juftices of the Grand Seffions in Wales to take Indictments of fuch g:‘é’l‘-
Offerces,  But it bath been f refolved that an Acquittal on an [ndi@- ¥; Ley 13,

L1l ment



222 Of Indictment. Book 11.

ment at the Grand Seffions is a good Bar of an Inditment for the fame
Crime in an Englifp County.

Seit. 41. It is enafred by 28 H. 8. 15, which hath been more fully
fet forth and expounded in Book 1. Ch. 37, That Treafons, Felonies and
Robberies, &c. upon the Sea, 8c. fhall be in wired, &c in fuch Places in the
Realm as fhall be limited in the King's Cammr'j}r‘m, in like Manner as if fuch Of-
fences bad been committed on the Land.

* Book 1. Setf. 42. It bath been # refolved, That this Statate extends not to
oh?e,  Offences done in Creeks or Ports within the Body of a County, becaufe
Quers Moor, Tuch Offences were always cognifable by the Common Law,

121,pL 265, Sef?. 43. Alfo it hath been b refolved, That the Force of this Sta-
,31a 15 tate, in Relation to Treafons done upon the Sea, is not tiken away by
+Int 12q. 35, H. 8. 2. more {ully fet forth in the forty feventh Seltion.

‘”‘;ﬂ- 134 Setf. 44. 1t was made a © Doubt upon this Statute, Whether one who
13 Co.g1, 52, Was an Acceflory at Land to a Felony at Sea, were triable by the Admi-
Noy. 131.  ral within the Purview of it 5 but this is fettled by ¢ 11 &12W. 5.7,
f;”‘;'; H.P hich enadls, that Acceflories to Piracy before or a'ter, in fuch Manner
J1of 112, a8 is fet forth more at Jarge in that Statute, fhall be inquired of, tried,
Rook 1. o 2nd adjudged according to the (aid Seatute of 28 H. 8. 13.

Sl 2T Gerr 4. It is farther © enadted by the faid Statote of 11 & 12 W 3.

Ch 31.5&. ¢ 7, That all Piracies and Felonies upon the Sea, &e. may be tried

Y. At Sea, or upon the Land, in his Majefty’s Plantations, in fuch Manner
Ch. 37. as hath been more fully fet forth in the Ari Book.
ek 12. Seft. 46. It feems to bave been a great £ Doubt before the making of

f .
s:ﬁli' ?if;.b' the Statute of 35 H. 8. 2, in what Manner and in what Place High Trea-

smble of 15 fon done out of the Realm was to be tried; for fome feem to have
l,]',,f;"j;“m holden, That it was triable only upon an s Appeal before the Conftable
Ch 4 5:&t 5. and Mitfhal 5 others, that it might be tried vpon an Inditment, laying
;:;'}C:l :3. the Offence in B any County wherc the King plea eds and others, that
Dyer . it was triable by Way of Indictment in that County | only wherein the
pl7s Offender had Lands: But f{urely it ¥ cannot reafonably be doubted, bue
i 'r’,“r‘; jg; that it was triable fome Way or other, for it cannot be imagined that an
Tt 124 Offence of fuch dangerous Confequence, aud expre(ly within the Pur-
':war; Dyer yiew of 25 Ed. 3. fhould be wholly difpunilhable, as it muft have been,
and P Coy. if 1t were no Way triable,
2. Sect. 47. But for a plain Remedy, Order, and Declaration of this Matter, it
1And. 363 is enatted by 35 H. 8. 2. That all Manner of Offences, being then already
made or declared, or after 10 be made or declaved, by any of the Laws and Statutes
of this Realw, to be Treafons, Mifprifions of Treafons, or Concealments of Trear
fons, and done, perpetrated, or committed by any Perfon or Perfons, ont of this
Realm of England, fball be from thenceforth inguired of, heard and determined
before the King's Fustices of his Bench for Pleas to be bolden before hinfelf by
g00d and lawfil Men of the fame Shire, where the faid Bench fball fit and be
kept s or elfe before fuch Commiffionersy and in fuch Shire of the Realm, as fbail
be affsgned by the King's Majesty s Commi(fion, and by Lawful Men of the fame Shire,
in like Mamner and Form to all Intents and Purpofes, as if fuch Treafons, Mif-
priffons of Treafons, or Concealments of Treafons, had been done, perpeirated, and
committed within'the fame Shire, where they foall be fo inquired of, heard and de-

termined, as is aforefaid.

In the Conftrudion of this Statute the following Points bave been
refolv'd,

3 Sef7. 48.
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Self. 48, Firlt, That if the Court of King's Bench, or Commiffioners
appointed in Purfuance of the Starute, after having taken an Indi@ment
of a foreign Treafon, remove into a different County from that in which
the Inditment was found, the * Trial fhall be by Jurors returned from .ggpe. 104
the fir(t County 5 and this is molt agreeable to the general Courfe of the 3 If. 34
Common Law; which b requires, That Indi@ments fhal) be. tried by Ju-bgp e
rors of the (ame County in which they were found. Lerer B

Seit. 49. Secondly, That the Commiffioners and County for the Trial ##.Dy. as6.
of fuch Treafons, are © {ufficiently affigned by the King in Purfnance b e
of this Statute, by his either writing his Name to the Commiflion that 16. s05.
ap}{)roiqts them, or figning the Warrant to the Lord Keeper for the Com. 3 14 1%
miifion.

Se?. so. Thirdly, That a Treafon done by an # Fifhman in Feland; is * 3 It 11,
triable in England according to the Purview of this Statutey for Jreland ! Al 263,
being out of the Realm of England, a Treafon committed € in it is cer- 11 p.C 15,
tainly within the Letter of the A& and nothing within the Leeter of a 203
Statute made for enlarging the Jurifdi®ion, and (upplying the Defes of ,',:f“.'éfi,"
the'Common Law, fhall eafily be conftrued oot of the Meaning of it S60, 566,
And therefore it feews reafonable, that any Offence which by 25 Ed. 3. Warer's
or any other fubfequent Statute, either exprelly ¢xtending to, or f re- ¢'See B. 1.
ceived in Ireland, is cqually Treafon in Ireland and England, tmay be tried Cb 7.
here by Virtae of this Statute.  But if an Offence be made Treafon by 15457 265,
an Irify Statute, which is not Treafon in Englind, 1 fee not how it can be s Syd. 357.
tried here  fince being neither made nor declared to be Treafon by any 2 '+
Law or Statute of this Realm, it is not within the Deleription of the Of-
fences provided for by 35 H. 8. To which may be added, that Ofences
beyond Sea, to be tried hese by Virtue of that Statute, are to be in-
quired of and determined in like Manner as if they had been committed
in fuch Shire wherein they thall be inquired of and determined ; bur if an
Offence which is Treafon in Jfreland and not in England, had been com-
mitted in any Englifh County, it is manifeft that it could not be punithed
as Treafon.  Alo it hath been & refolved, That no Treafon committed & Dyer 160
in Ireland by an Irifb Peer, is triable in England, becaufe he is intitled to p\. 6. ©
a Trial by his Peers, which cannot be had in Englund. Yide 1 And,

Sect. 5r. Fourthly, That this Statute is nat b repealed by 1 & 2 Ph, & b 47 ¢o. 63
Mar. 10. which enalts, That all Tridls hereafier % be bad, awarded or made, H P. C. a0s.
for any Treafon, foall be had and nfed, according 10 the Common Laws of the 3{{1,211‘;,
Realn and not otherwife.  For it is the manifelt Puarport of this Statuce to S. P. C. go.
reftore the ancient Courle of the Common Law as to the Trial of Trea- Letter B.
fons, in which great Innovations had been made by Statutes in the Reigns pl.yyy, 285,
of King Henry VIIL and Edward VL. but it cannot be thought agreeable »\. 55, 258.
to the Intention of it to abrogate any Statute, which in a doubtfal Cafe By ;7' 3>
fettied and confirmed the Juri(diftion of the Common Law, and gave 2
Method of Trial as agreeable as poffible to its ufual and ordinary Manner
of Proceeding.

Sedf. 52. 1t was a great Doubt at the Common Law, I Whether an « geita, é7.
Acceffory in.one County to a Felony in another, were indi®able in either, Dyer 35.
bue this is remedied by 2 & 3 Ed. 6. 24. by which it is enaled, That
fuch an Accetlory may be indied and tried in the fame County wherein
he was Accellory. But intending more fully to treat of this Matter in
the Chapter concerning the Arraignment of the Principal and Acceflory,

I (hall refer the Reader thither for the farther Confideration of it,

As
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As to the eighth general Point of this Chapter, ziz. VWhat ought te
be the Form of the Body of an Indiétment, 1 fhali endeavour to thew:

1. What ought to be the Form of the Body of an Indi¢tment at

Common Law.
2, What of an Indi&ment upon a Statute.

As to the firft of thefe Particulars 1 fhall endeavour to thew,

1. How the Body of an Indi¢tment at Common Law, ought to fet
forth the Subftance and Manuer of the Fad.

2. How the Perfons mentioned or referred to in it.

3. How the Thing wherein the Offence was committed.

4 How the Circumfances of Time and Place.

5. Where it may be vitiated by falfe, or improper Latin, or the Ule of
Englifb inftead of Latin.

. Where the Offence indidted may be laid jointly, and where {eve-
rally, and where both jointly and feverally, and where the Offences of
feveral Perfons may be Jaid in one lndi¢tment.

7. Whether the Words Vi & Armis be in any Cale neceffary.

8, Whether it be neceflary to lay the Offence contra pacem.

Whether it be neceffary to lay it contra coronam &+ dignitaters Regis.

10. Whether it be neceflay to lay it in contemption Regis,

11. Whether it be neceffary to’lay it illicite,

12. Whether a Defec in any of thefe Particulars be amendable.

As to the §rlt Point, ziz. How the Body of an [ndidment at Common
Law ought to fet forth the Subftance and Manner of the Falt, 1 (hall en-

deavour to thew:

Firlt, In what Maoner it oughe to {et them forth in Relation to the Of-

fence of the Principal.
Secondly, in what Manner in Relation to the Offence of the Acceflory.

As to the firft of thefe Particulars, viz. In what Manner the Body of
an Indi&ment at Commen Law, ought to {et forth the Subftance and
Manner of the Fa&, in Relation to the Offence of the Principal, 1 thall

obferve,
Set. g3. Firft, That no Periphrafis or Circumlocation what{oever will
fupply thofe Words of Art which the Law hath appropriated for the De-
*supra ch.  fCription of the Offence, as 2 Murdravit in an Indi&ment of Murder; b
23 St 97, Cepis, in an IndiGtment of Larceny 5 ¢ Maybemiavit, in an lnditment of
A9 Maim; 4 Felomice, in an Indiétment of any Felony whatever, © Burgla-
Bro Indi& 7. riter or Burgulariter, or elfe Burgalariter, in an Indi&ment of Burglary s
Cro. Bl 920. £ Drjsiirgrié, in any IndiGment of Treafons & Contra Ligeantie fie debitum,

b Fitz. Cora, , . . L

ty. "™ in an Indictment of Treafon againft the King's Perfon.

Indidhm.2.8. §eff, 58. Secondly, That in an Indi®ment, as well as in an P Appeal
wiar 1o of Rape, the Fa& feems to be fufficiently afcertained by the Words Fe-

12 Aflpl 3.
2 Ed.3.1.  lomicé rapuit, without adding carnaliter cogmovit, of firlk fetting forth the

3:}3-'(:!:. 2y, [Pecial Manner of the Terror or Violence, and then concluding that the
Sc&k. 77.
Suprs Ch. 23. Se& 77,

¢ Supra Ch. 23, Seft. 77. & 2 Ed 3. 1. pl. 3, 2 Ed 3. 18. pl. 1. Fitz. Indi&ment 3.
Bro. Indiftment 36, Bro. Appeal 48. 18 Ed. 4. a0 pl. 28. Cro. Ek 193, pl. 7. 4 Co. %1. b, s Co. 121, b,
See p Co. 69, 2. © Dalifon 22, 4 Co. 39. b, H. P. C, 207, § Co. 121 b. Cro. El g10. *H.P.Cord. 3 Iafth
15. Firz. Coto. §5. S. I C. 3. Letter A, 3 H 7. 50.pl. 2, ¢ 3 Lev. 396. Calvin's Cafe, 5, 6, 1o, 1 Supra Che

33. Set. 79, Legter I, Fitz. Inditmeat 18, 9 Ed. 4. 36
3 Des
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Defendant fic felomice rapuit, &e. Alo it feems, That the like general Mantior s
of fetting forth the Offence, which is fufficient in an # Appeal of Larce- ﬁf?‘t?é;
ny, will al{o be fufficient in an Indictmens. Leteer K.
Sei#. 59. Thirdly, That in other Cafes it is b generally a good Rule * CroELigy
in Indictments as well as Appeals, That the (pecial Manner of the whole ji o *°"
Fact ought to be {et forth with fuch Certainty, that it may judicially ap- 9 £d.4. 26,
pear to the Court, That the Indiors have not gone upon tnfufficient
Premifles. And upon this Ground it feems to be agreed, That an Indict-
ment finding that a Perfon hath felonioufly broken the Prifon, without
fhewing the Caufe of his Imprifonment, dre. by which it may appear that it
was of fuch a Nature, that the Breaking wight amount to Felony, i3 © ¢ Bro India.
infufficient.  Alfo 4 Indi®ments againft Perfons for refufing to be {worn meat 7.
Conftables, after they had been lgitimo modo-elefs, have been quaflied H Aclle';,; ;i
for not IhewinE the Manner of the Eletion, that it might appear to have 75. ’
been foch as obliged the Defendants to have undertaken the Office.  Alfo ! pod 2+
it hath been ¢ adjudged, That an Indi®ment of Burglary is infufficicnt 129, > "
without the Word Noffanter. Allo it feemsto be € agreed, That an In- '5"1”; Ch. xo,
ditment chasging a Man with 2 Nufance in refpe® of a Fa&, which is . ‘é,;,fj 483
lawful in it felf, as the Erc@ing of an Inn, de and only becomes un- pl 1a.
lawful from Particular Circumftances, is infufficient, unlels it fee forth :;: Roll.
fome Circumftances which make it anlawful; But it is faid that ¢his js Paion 368,
needlefs where the Thing indicted is unlawful in its own Nature, as the 274
Keeping of a Baudy-Houfe, €. Allo it hath been & adjudged, That ¢ FirzIndiq-
an Indittment for traiteroully coining Alkemy like to the King’s Money, meat 1o,
without fhewing what Money, is infufficient; of which this feems to be [.-e::'.:rc b
the plaineft Reafon, That it appears not whether it were made like 1o H.P.C. 106,
the King's fgold or filver Coin, or only like to that in Brals or Copper, {4 2 Relt
@, and if it were made like to that of the later Kind only, it b fecms » Book ;.
that the Offence could not amount to Trealon. Alfo it  fecms, That an Sh. 17.
Inditment of Perjury, not thewing in what Manner and in what Court  CroBly ,
the falfe Oath was taken, is infufficient, becaufe for what appears it e
might have been extrajudicial, . Alfo it feems clear, That it is necef-
fary both in Indiftments and % Appeals of Mathem and Murder, to fet & Supra
forth particulacly in what Manner the Hurt was given, and that an Ch 2.
Omiffion thereof is not holpen by a general Conclufion, that the Defen. Ler oo
dant fe felonice Mahemiavit ox Murdravit, évc. But having already (hewn rqs. 2
in the Chapter of Appeals, with what Certainty the Count in an Appeal illik' 177.
of Death, muft fet forth the (pecial Manner of the Fad, as by fhewing & '**
in what 1 Part of the Body thc Wound was given, and the m Length and ! $ure
Breadeh of fuch Wound ; and » that the Party died of ity aand with Sj‘é’;;,
what ® Weapon it was givens and that the Word P Pereaffit cannot fafe- ™ surs
ly be omitted where the Truth of the Fa& will bear it, 1 thall refer the g";f’s"'
Reader to the faid Chapter of Appeals, for the Learning relating to thefe » supre -
Points, It hath been 9 adjudged, That an Indi@tment of Extortion Chap. 23.
charging . S, with the Taking of 5o s as Bailiff of an Hundred, colore oses&,q',ff'
officis, withont thewing for what he took it, is good at leaft after Ver- Chap. 23,
dict, for perbaps he might claim it generally as being due to him as Bai- Seét. &4,

upr&

Iiff, in which Ca’ the Taking could not be otherwife expreffed. Bat this cff_’,,.

feems to be a fpecial Cafe. Sedt. 33,
Sect. 60, Fourthly, That an Inditment charging a Man disjundively Ty S 7

is void, as where it finds that A, Murdravit B, vel Murdrari canfavit, or s38.

that A. Verberavit B. wel Verberari canfavity or that A, Fabricavit talem 15k 371,

cartam wel fabricari canfavit, for here are diftin& Offences, and it appears ™ *

niot of which of them the Indicors have accufed the Defeadant.

Moo St 61,
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s videLeve  Seff. 1. Fifthly, That 2 regularly every Indidment mul} eicher charge

29} e, 3 Man with fome particular Offence or eile with feveral of fuch Offences,

Snower 389, particularly and certainly exprefled, and not with beiog an Offender in

general; for no one can well know what Defence to make to a Charge
79 ' fo uncertain, of to plead it either in Bar or Abatement of a fubfequent
2 Roll. Ab,  Profecution neither can it appear that the Fa&s given in Evidence againfk

79 8l uv 1. a Defendant on fuch a general Accufation, are the fame of which the In-

79.pl.1,2. diGors have accufed himy neither can it judicially appear to the Court,
1 Mod.71.  what Punifhment is proper for an Offence fo loofely exprefled. And up-

:; g‘,‘lui‘{,,A ® on this Ground it hath been adjudged, That an Indi@ment is infufficient

< Mod 71 which only charges 2 Man in general, with having ® [poken divers falfe
. 209, and fcandalous Words againt ¥. 8. being Mayor of {uch a Place 5 or
Raym. 205, with being a ¢ common Defamer, Vexer, and Opprelfor of many Men;
j Vene tot or with being a common d Difturber of the Peace, and having ftirred
»o pl 1o Up divers Quarrels as well among his Neighbours as others of the King's
BoMod 311. Subjects at fuch a Place, to the great Lofs and Difturbince of bis Neigh-
ol a5 " bours aforefaid, and other the King's Subjedts, & or with being a ¢
i Fiz.Aftion. common Oppreflor and Ditturber of the Peace; or with having been and

fur.leSaat 26, (i)} continving to be 2 Man of evil f Behaviour 5 or with being a & com-

Afl. pl 45. .. . . . , .
;f.m,,p,;f mon Deceiver of the King's People; or with being a b common Publifher

ph 451 of the King's fecrets, and of his Own, and of divers other Perfons im-

[4 A . A .
,;lﬁf"s'; Ab. panelled together with him to inquire for the Body of the County of
Moore 302, divers Felonies, again{t his Oath, & or with being a ! commoa Fore-

399,
v 1 Rell. Re

Pl ast: Ly ftaller; or with being a ¥ common Thief; or being a ! common
Tee A Bvil-doer s or with being a common ™ Champertor; or with being a
Pl 73 common 1 Confpirator, and fuch like. It is holden indeed in a Note in

:,.’fsm Fitherbers's Abridgment, That an Indi&ment for Confederacy in general is
xigAL  good, bue this is made a Query by the Reporter of the @ Year Book,
f‘-z;if&-ﬂ. from which the (aid Note in Firzherbers is taken, and is denied to be
pl4s.  Law both by P Brook and 9 Rolle, nor do I any where find the lealt Rea-
b Bro.Indit- fon offered to diftinguith this from the other Cafes above-mentioned.
mene 13- . Alfo it is holden by Sir Edward © Coke, That the ancient Form of In-
29.p1.8.  dicments charging Men with having as Hereticks and Traitoss, and In-
¢ 3 qnd-ar felters of the Highways, confpired and confederated, & fo deftroy the
« 3 Co &, Catholick Faith, and having daily publifhed falfe and feditious Writings,
H.P.C. 206 &v. were uttesly infufficient, and yet fuch IndiGments feem to have beea
»7de3taf. 1 frequent y as were alfo Indi@tments charging Men in general, as Infidia-
Lamberr,  fores viarum, & depopulatores agrorum, which ¥ Words took the Benefit of
Book 4.Chis. the Clergy from the Perfons indicted, before the Statute of 4 H 4 2.

f‘;’;;,:ﬁ“,‘, by which it is enaced, That thefe Words fhall no more be put into In-

Ch. 81. dittments, nor if they be, (hall have fuch Effec as to take from the
,s‘(%,.'}m Perfons inditted the Benefit of the Clergy s ® and this Statute in this Re-
s27. {pec feems to be in Affirmance of the Comthon Law, which feems gene-

;11101"- Ab  rally to difallow of fuch uncertain Indi@ments, asappears from the Rea-
BPky fons and authorities above fet forth, Yet it hath been adjudged, That
Ch.3:1. 2 Man may be generally indiéted as a common Barretor againft the X
f,‘i"ggl',’_ A1 Form of the Statute, and ¥ againft the Peace, without fhewing any of
sopl 2. the particular Fads in che Indiément, by which he appears to have been
CeaJac.527. fos for Barretry i8 an Offence of a = complicated Nature, confilting in the
sy % Repetition of divers A@s in Difturbance of the common Peace, all of
t Bookz.  which it would be too prolix to enumerate in the Inditmeot 5 and there-
ch.8:  fore «* Experience hath fertled it to be fufficient to charge 2 Man gene-
2 Lov. a8, Tally, asa common Barretor, (which is a ®® Word of Art appropriated to
Y pprop thi
is
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this Purpofe,) and before the Trial to give the Defendant 2 2 Note of * Book .

the particular Matters which you intend to prove againft him, Alfo it is &t °*:

b holden, That there is no Need to name any particolar Place where the > pin. 5 ».

Defcadant was a Barretor, becaufe he hall be fuppofed to have been Cha“'-

guilty in divers Places, and the Vewre is moft proper from the Body of S ax.

the County. Alfo-it is faid that there is no Need in the Conclufion of

fuch an Indi&ment, to tay the Offence ad nocumentum smminm ligeorum, Oe,

bat that ¢ Diverforum is fiifficient in {uch an Indictment as well as in an €2 keb, 409,

Indi®tment of a common Scold, &=, becaufe it appears from the Nature AR

of the Thing, that it could not but be a common Nufarice. Alfo it frems Ch 75,

to be 4 agreed, That an Iaditment againft one as a common Scold, s Set. 5.

good without fetting out the Particulars, for the fame Reafons that (uch 5 Mod311

Indi&ment of Barrerry is good, Ch, 7.
SéfZ. 62, Sixtbly, That the Charge muft be laid pofitively, and not Se&. 5.

by way of ¢ Recital, a8 with a Luod cumy S, and that the Want of a © Sulk. 3T

dire&t Allegation of any Thing Material in the Defcription of the Sub. P ¢

ftance, Nature, or Manner of the Crime, f cannot be {opplied by any In- £ 5. P.C g6,

tendment ot Implication whatfocver: And opon this Ground it feems to C'f':;_-':i"”'

be # generally holden, That aa Indictment of Death having the Words ! ¢o 1o, 5.

Jelonicé murdravit, ¢re. cannot amount to an IndiGment of Murder, with- ‘!?“8?9&

out the Words Ex malitia precogitatey and yet by the Word Murdrowis it ] BCoagr

exprefly charges the Party with Murder, and it is impoffible that there #i¢: = Lev,

could be a Murder, and no Malice prepenfe. Alfo it feems to be general- 145 T4

ly-agreed, That no Inditment of Death can be good without an exprefs ¢ontea Dyer

Allegation, that the Decealed both received the Hurt which is laid as the 63.pL a8.

Caufe of his Death, and alfo that be died of the Huort (o receiveds and

that the Want thersof cannot be made good by any Implication what.

foever, as hath been more fully thewn, Ch. 23. SeiZ. 82, 83, Alfo it

hath been b adjudged, That an Indi@ment againft 7. 8. for fefonioufly b Keltew 87,

breaking fuch a Prifon, and commanding }. N. who was therein impri- e Smprd,

foned for Felony to efcape, is niot a good IndiGtment for a felonious 5/ ;.

Breaking, without exprefly fhewing that 7. S. did efcape; and yet the

Breaking is exprefly laid to be felonious, and it is impoflible that it conld

be fo, unlels the Party did efcape. Bat it will be needlels to enumerate

any more Inftances of this Kind, which are fo very frequent, that there

is fcarce any Cafe which mentions Exceptions taken to IndiGtments,

without having fome or other grounded on this Rule, That i ap Indi®-

ment nothing material fhall be taken by Intendment or Implication.  Yet

the Law will not admit of too greae a Nicety of this Kind, for it hath

been adjudged, That if in the Geft Part of an Indi¢tment of Death, the

Affault be faid with Malice prepenfe, &e. there isno i Need to repeat it 1 4 o, 1.5,

in the following Claufe, which thews the Giving of the Wound, being

joined with a Copulative to the precedent Sentence, and laid at the fame

Time and Place with the Aflanlt.  Alfo it hath been k adjudged, that « ¢,

jlc.
where an [ndi@ment fets forth, That 7. S, was fawfully arrefted by Vir- 473.
tuc of a Plaint before fuch a Sheriff, . it thall be intended thar there
was a good Warrant.  Alfo it hath been tadjudged, That where a War- 1 9 Co. 67,

rant is alledg'd, authorizing the Arreflt of 7 S. within the Liberties of $ Co.120.
London, and the Indiment lays the Execution of it in fuch a Parith and
Ward in London, without exprefly laying the Parith and Ward within
the Liberries of London, yet the Indi®ment is good, for the Court will

not admit of fuch a ftrained Exception, that a Parith jn Lordoz may be
out of the Liberties of Lowdon.

SeiF. 63.
3
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Of Indictment. Book II.

Sei?, €4. Allo it hath been = adjudged, That where an IndiCtment finds
that . 8. exiffens of fuch or fuch a Degree or Trade, &, as brings him with-
in the Purviewof the Law whereon the Indi@ment is founded, commited
{iuch a Faft, it thall be intended that he was of fuch Degree, &ve. at the
Time of the Fa@, withour any exprefs Allegation to that Purpofe, becaufe
that is the moft natural Conftru@ion of the Participle exiffens, going be-
fore the Verb to which it is the nominative Cafe; b yet where an Indict-
ment of Forcible Entry, finds that 4. diffeifed B. of fuch Land exiffens i
bevum tenementum of B. it feems agreed, That the IndiGment is infuffi.
cient, becaufe it (tands indifferent, according to -the common Rules of
Conltru&ion, whether the Land were the Freehold of B.at the Time of
the Difféifin, or at the Time of the Finding of the IndiGment, the Word
exiftens not being the nominative Cafe to the Verb, but applied to the
Thing which was the Subje of the Aéion. ButI cannot find any certain
general Rule, whereby it may be known in what Cafes an Exception of
this Kind fhall be taken to be {o over nice, that the Court will not re-
gard it.  All therefore that 1 (hall add on this Head is this, That as on
the one Hand the Law will not {offer 2 Man to be condemned of any
Crime whereof the Jury bave not exprefly found him guilty, by any Ar-
gument or Implication from what they bave fo founds fo on the other
Hand it will not {uffer 2 Criminal to efcape on fo trifiing an Exception,
which it would be abfurd and ridiculous to take Notice of ; for nimie fub-
tilitas in jure reprobatwr. But the Judgment hercof cannot but be in a
great Meafure Jeft to the Diferetion of the Judges, who from the Circum-
ftances of each particular Cale, the 'Compari%on of Precedents, and the
plain Reafon op the Thing, {cem always to have endeavoured to have
gone within thefe Rules as nearly as poffible.

Set?. 64. Eighthly, Thatit is a certain Rule, That where one material
Part of an Indi@ment is repugnant to another, the Whole is void, for the
Law will not admit of fuch Nonfenfe 2nd Abfurdities in .l'efal Proceed-
ings, which, if fuffered, would foon introduce Barbarifim and Confufion;
alfo it takes off much from the Credit of an Inditment, that thofe by
whom it is found, have contradifted themf{elves. And upon this Ground
it hath been adjudged, That if an Indi@ment © charge the Defendant
with having forged a certain Writing by which 4. was bound to B. which
is impoflible, if the Writing were forged ; or if an IndiGkment of Forcible
Eutry {et foseh, That the Defendant dificifed 7. S. of Lands, whercin i¢

. appears by the IndiGtment it felf that he had no Frechold whereof he

4 See Book 1.
Ch. 64.
S:&. 39.

€ Supra
Ch. 3.
S:&. 38, and

9.
'% Rell. Ab.
8i.pls.

could be difféifed ; or that the Defendant entred peaceably on 7. S. and
then and there Forcibly diffeifed bhim; or that be diffcifed him of Land
then being and ever fince continuing to be his Freehold 5 d every {uch In-
di¢tment is void, for its manifeft Inconfiftency and Repugnancy. And
upon the like Reafon it hath been adjudged, That an IndiGment of
Death, laying the Stroke at 4. and the Death at B. or the Stroke on the
firlt of May, and the Death on the Tenth, and then concluding that the
Defendane in fuch Manner muordered the Party at 4. aforefaid, or on the
firlt of May aforefaid, is infufficent for the Repugnancy, as hath been
more fully (hewn in the © Chaptey of Appeals, becanfe it fuppofes the
Maurder to have been committed at a Place in the firlt Cafe, and on the
Day in the fecond; in which it appears by the IndiGtment it {elf, That
the Party was not killed but only wounded, Alfo it bath been f adjudg-
ed, That an Indiftment for {elling Jron with falfe Weights and Meafures,
is void, not only becaufe it is ablurd to {uppofe that Iron could be ﬁ;}]d

5 y
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by Meafure, but alfo hecaufe it is repognant and inconGltent that it fhould

be (o fold at thefame Time when it was fold by Weight. Alfoif an Indi&-

ment ata Seflions holden ehe 13th of amnary, 30 Car, 3. find that the De-

fendant has been abfene from Church fix Months from the firft of Fannarg,

80 Car. 2. it is ® agreed, That it is void for the Impoffibility, for there b Raym. 434,
are but eleven Days between the ift of Fanuary, and the Holding of the Par. C.fe.
Seflions.  Alfo if an Indi@tment charge a Man with having felonicufly ;LK;_"‘ 653-
done a Fadt, which appears upon the Face of the Indi@ment to have been

but a Trefpals, as with felonioufly cutting down and carrying away Trees,

the Court will ¢ not arraign him’; yet where the Senle appeats plain, che ¢12 Affpl.a,
Court will often difpenfe with a fmall Impropriety in the Expreffion, as Fira. Goro.
where one is indiced for having mowed umam acram feni, which is d 175
faid to be (ufficient, and vet that which was mowed, "conld not ar the Bro.Coro. .,’é:
Time of the Mowing be in Strinefs called Hay, but Grafs only. Book 1. ch.

3. feft. 210

» . . 1 Rol, Abf-
As to the lecond Particular, i, In what Manner the Body of an In- g, pt. 1.

di&ment at Common Law mufk fet forth the Subftance and Manner of PaseliclCofes.

the Fa&, in Relation to the Offence of the Acceffary, 1 thall obferve, ;;_ f, 3. 'ﬂ"
Fide 18 Ally

&d.65. Fitlt, That a Repugnancy in fetting forth fuch Offence is - Ph 15

qually fatal as in fetting forth that of the Principaly and therefore if an

Indidtment of Death which lays the Stroke on one Day, and the Death

on 4 fublepuent one, charge the Acceflaries with havin abetted the Fa&,

at the Time of the Felony and Murder only, it is infufficient, as hath

been more fully thewn in the € Chapter of Appeals, becaufe it appears by ech. a4,

the Indictment it felf, That the Time of the Death, and confequently fe& 8{?- 84

of the Murder, was fublequent to that of the Stroke, and therefore it 1s 22854

fIL P C,
Yepugnant to alledge that the Defendant abetted the Stroke by being pre- 365, 366.

fent at the Time of the Death. g Co. 67.

Seff. 66. Secondly, That where feveral are prefent, and abet a Fad, S:fw‘i' Com.
and one only attually does ity an f Indi&ment may, in the fame Manner * Su;rzi Ché
as an & Appeal, either lay it generally, as done by them all, or fpecially, 131'4;1;‘_?.3-1‘
as done only by the one and abetted by the reft.  But ic hath been refol- ply.
ved, That if an Indictment barely charge a Man with having been prefent 5. India

: . soo. v N ment, §.
when a Murder was committed, it is ® void, becanfe 2 Man may be in- i;oH.fe_,.
nocently prefent, and thall not be prefumed to have been a Party, pl ro.

where no Circum{tance is found that makes him fo. i‘;ﬁ;_l;‘f_’&"

Sett. 67, Allo it hath been i adjodged, That an Indiftment of 7 S se s
as Acceffary to four, by thefe Words, that §. S, feiens ipfos quatuor ho- h"r'f'én- .

. . Py . P . 04 P.C 208,
mines felonwiam preditiom fociffe apud D. Jelonicé recepravit, is naughe for ¢, El7sa,
not faying eos receptavit, for it doth not appear how many of them the P11
Indidtors have found him to have received, whether all four, or three, gn;?” 53

8 Ed.4.3.p16.
or two, or but one. H.P. C.206.

Sec, 68. It hath been * holden, That an IndiGment charging a Con- i.P' C.95.
. . N . . etter A.
ftable with having voluntarily and felontoully fuffered a Perfon, arrefted Fitz. Inditt.
by him upon Sufpicion of Felony, to efcape, without fhewing what the mear, 16.
- o . P s 2o Fide Fitz,
Nature of the Felony was, and that it was actually committed, is void for Coré, 55 76,
the Uncertainty, not only becaufe it appears not but that the Offence of “swrach s
which the Party was fofpe@ted, was never aually committed ; in which AL
Cafe the Efcape could ! not be criminal 5 but aifo becaufe it appears not &y ton fibh
what the Felony was, and unlefs the Arreft were for a Felony, the Efcape » A
conld not be felonions. Bot it is faid, That an Indiftment for p,sﬁ_"“‘ 3
knowingly receiving Perfons outlawed for, or convitted of Felony, F. India.
or tor knowinly fuffering fuch Perfons to efcape, ™ may be good, with. ent. II{f'i'w-
out lhewing what the Felony was, or that it was actually committed, if 5o ="

194 &,
Nnn the
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the Record of the Outlawry or tonvittion be fet forth with convenient

Certainty: And the moft plaufible Reafon of this Opinion fecms to be
, this, That it may be fufficiertly made out by fuch Record, of what Kind
(5P C.96. the Felony was, and alfo that it was aQually committed, & It is hol-
7..::?1;2.' den indeed by Sir William & Stanndford, That fuch a general Indiftment
Caro. 377 for receiving a Perfoni outlawed for Felony in the fame County wherein
DY3SLPLIS he dwells is good, but not if it were in another, becaufea Man is bound
c7H64+b at his Peri] to take Conufance of an Attainder of Felony in his own
Bro. Indi&  County, but not in another. But I much queltion the Avthority of

i?i::t’i}fai&_ this Diftinftion, fince, as the Law feems now to be b holden, a Man

mear, 1. js no more bound to take Conufance of fuch an Attainder in bis own
glﬁ‘:’_‘ 76 County, than in any other.

5.V C 6. Se. 69. Ithath been holden, Thatan Indi&tment finding that 7. §.
Letter G. - fienter receptanit {uch a one, being a Felon, is not good, for this Reafon
8o e among others, becaufe it dotl: not exprefly find, ¢hat J. S knew the
1 D'Anv. A. Perfon {o teceived by him to have been a Felon, But this is contra-
prdg 19 ¢! dicted by other 4 Authorities, by which it is holden, That the Word
: :a[ﬁA.-;p L. feienter in fuch a Cafle fhall be conftrued to go thro' the whole Sentence.
tH.5.5.
Pe 2g3. As to the fecond Point, viz. In what Manner the Body of an Indi@-
S P.C.u51. ment at Common Law muft deferibe the Perfons mentioned in it, I

Letter D.
e, Thall endeavour to fhew,

mer, 9. Fide . _
3 H6.25,26. 1. In what Mannoer it muft deferibe the Defendant,

Thelodt. 1. 2. How other Perfons mentioned or referred to in the Indi@ment.

11. ¢ap, %

[rY: SPH

]‘R"f". Ke-  Sei?, 90, Asto the firlt Parcicolar, it is (aid, That an Indi&tment that
mis spts the King's Highway in fuch a Place is in Decay, thro’ the Default of the
Rsft Eot.so. Inhabitants of fuch 2 Town, is ¢ good withont naming any Perfon in
flis-ss Pl certain: Alfo it is {aid, f That no Indictee can take any Advantage of
S.P.C.ra7 a miftaken Surname in the IndiGment, cither by Plea or Abatement, or
Letter D. gtherwife, notwithitanding {och Surname have no Manner of Affinity
fobres <23 with bis true one , and he was & never known by it s and io this Re-
i Thetoal. 16 {ped, an Indi@ment differs from an Appeal, whereof it is b certain that
tach s a Milnofmer of 2 Surname may be pleaded in Abatement, as well as a-
11 H. 4 41. Dy other Mifnofmer whatf{oever.

Sei7. 1. Buot! do not find but that every other Mifnofmer of the
Defendant, excent that of the Surname, and allo every defedtive Addi-
18. tion, are as fatal in an Indi@ment as an Appealy for it feems general-
?.: C.ﬁ4;6. ly to be  holden, That a Mifnofmer of the Defendant's Name of
g G Bapti{fm may be pleaded in Abatement of an Indi&ment. Alfo it hath
Bro. Mifnof- becn k adjudged to be a good Plea in Abatement of an Indiftment a-
NP ,,s. Baintt one by the Name of Sir 7. S. Knight, that he is a Barovet, and
1 Jon. 346, D0 Knight. ~ Alfo it hath been ! holden, That it is a good Plea in
daLeon.  Abatement of an IndiGtment azainft Garter King at Arms, that he is
;;‘,::é?nlgr_ not called Garter in the Indiétment, becaule it is 2 Name of Digni-
s42. pl-8.  ty, being given him by the Words ereanrus, coronamus, and nomen impo-
o e la mimnss and from the Reafon of this Cafe, it feems phinly to follow,
ro1,103.  That the Omiffion of any other Name of ™ Dignity may be pleaded
Shower 392, in Abatement of an Indi@ment: ®» And if {o, why fhould not the O.
3% b, »;. miffion of the Defendant's Name of bapti{m be equally fatal ?

f-@. 103. Sei¥. 72. It feems to be agreed, That notwithftanding an Indi¢tment be
Keilw. 35-5 the Suit of the King, yet being within the exprels Letter of the Statute of
swerePalm. X H. 5. 5. concerning Additions, {et forth more at large in the Chapter

195. 1 of

ph 7
Fitz Coro .88,
Mifnofmer,
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of * Appeals, it ® cannot be conftrued to be out of the Meaning of je, * swre,ch.
From whence it follows, Thar the Wane of a {ufficient Addition, within ﬁ‘,},ﬁf};\;sﬁ
that Stature is as good an © Exception to an Indi@ment, if @ Procefs of tion, so.

Outlawry lie on it, as it is to an Appeal. Allo it hach been adjudged, Long quinto
That it i3 a © fatal Fault to apply fach Addition to the Name which comes puych 223+
under the Alias difus only, and not to the firlk Name: But it is f2id not ¢ Bro, Addi.
to be material £ whether any Addition be put to the Name which comes 1107523 #1-

) . . . . . 1 Leon. 184,
under the Alizs didfus or not, becaule what is (o exprefled is not material, Shower, 392,

But it is fo great a Fault to put no Addition to the firlt Name, that where 393

feveral are indicted, fuch an Omiffion, iri Refpe&t of one of them, makes &,ES,' +48.

the Indictment ¢ vicious as to all.  And it may be probably argued, that Dycr 46, pls
there is the fame Reafon for the like Fault in an Appeal againft divers, 23 %, .
to abate it alfo as to all, but I do not find this Point b expreily agreed. phy a8, of
But it feems clear, That generally the Law is the fame in Relation to &

Additions in Indittments and Appeals, Having therefore already treat- eé?igaé.séa;:

ed in thie Chapter of Appeals of the general Learning relating to this Sub- 2 Leon, 185.

je&t, and thewn that an Addidion in ! Emliff is as good as in Latin 3 23‘::_"3‘15 5";';:
and that where feveral Defendants have the fame Addition, it is k fafe® pl re.

to repeat it after each of their Names; and that the Son being of the /% Dy. 8.

fame Name and Addition with the Father, ought to be ditinguifhed }:!i:_;-:f;_P[;

with fome 1 farther Deferiptions and having alfo tewst what is a fuffi- f30H.6 pl.s
cient Addition of the ™ Eftate, or Degree, or ™ Myftery, and alfo of S PG 68.

Firz P fs
the © Town, Hamlet, Place and County of the Defendant: And allo ;;3. focetss

how thie Defect of an Addition may be ? falved by the Appearance and 1 Ed-¢.vply,

Plea of the Defendant, I fhall refer the Keader for all thefe Pasticulars 5}5';”2;:,”-'

to the Chapter of Appeals, ch. 13. (c&,

Set. 73.  As to the fecond Particular, viz. In what Mariner the Body f;ffz Coune,

of an Indi¢tment at Common Law muft defcribe the other Perfons befides 18,
the Defendant mentioned or referred in it: It is certainly fafeft to de- ' swrs.ch

feribe them with convenient Certainty, which will bardly be difpenfed i’é,,f;f:;c'!f.s )

with except in [pecial Cafes, and for (pecial Reafons. For thofe general 23. & 105,

H H H | ok 3. Sepra, ch.
Indi&ments which anciently [eem to have been allowed for fufferi ng di- 23 ot 105,

vers Bakers to bake, &, again(t the Affife, d. nor for diltraining divers = supra, ch.
Perfons without Caufe €. have by the larer * Authorities been holden jn- 23 f“% 106,
fufficient for their Uncertainty in not naming (ome Perfons in particular |78 09
who were fo fuffered to bake, or diftrained,without which the Court can- " Sure, ch,
not {o well know what Fine will be proper 5 nor can the Defendant be fo . ’;’f" L
well enabled to make his Defence, nor to plead the Indiétment to a fube 11 rry. >
fequent Profecution.  And for the fame Reafons among others, an ( In. °3"l]’.fa°"-
diztment for raking divers Sams of divers Perfons for fuch a Toll at {uch :f'g_flgn,::gf
a Rate, withont naming any Perfons in particalar, hath been adjudged 121,122,
naught. Yet where in common Prefumption it may be very difficule, if :f"f'r:‘;icl";
not impoflible, to know the Names of the Perfons referred to in an In- 4 38 Af lf]_,"
dictment, it * may be good without namingany of them ; as where one By Bre

is indifted for having knowingly received and harboured divers Thieves, ment, 2z
to the furors unknown; in which Cafe, fuch a general Charge is main- * Bro. Todid.
tainable from the Neceflity of the Thing, for otherwile a notorious Of- ’:’;"(ﬁ ;L‘h
fender of this Kind might be wholly difpunifhiable, for Want of the | [TE
rors knowing the Names of the Perfons fo received, and yet might be Shawee
publickly known to carry on fuch a Praftice, to the common Nufance of {P1, Comn 85,
the Country, in which Refpe it cannot but be reafonable in fuch a Cafe b. 1129. 2.

to punifh him, tho' nat as an Acceflary to the Thieves, without fhewing “? Lev, 208
that he had received fome of them in particalar, And for the like Reafon,

13
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21 Ed. 3 10, if 2 2 Stranger unknown to the Country be found {lain, or if the dead Bo-

pt 26, dy of a Perfon who was well known, be disfigured in fuch a Manner by
i?i?zlr'cgl' 7- its Wounds, that no one can difcover whofe it was, it is certain that an
159, “ Indi@ment againft the Offender, for having killed qriendanm ignotum, will

2 AT 94 be good. b And upon the fame Ground, if a Stranger unknown to the
n::ii.l':gl,&' Country be robbed, and will not come in to profecute. nor difcover his

S.P.C.95. Name it feems clear, That an Indiétment againft the Offender for having
%f[%Ln?'s: robbed guendam iguotum is good. And if Goods be found upon one no-
b 79 s torioufly fufpeted of Felony, of which he can give no Manoer of Ac-
%H-6 45 b. count, as where a Highwayman is apprehended with his Pockets full of
o525 P Watches and Rings 5 It feems, That he may cither be jndi@ted for fteal-
vids inCo- t0g fuch Watches and Rings, being the Goods quorandam ignotorum, or,
;‘;;;4?;!33- as fome ¢ fay, for ftealing them generally. Alfo in the Inditment of
Supra,ch, 23 the Regicides for the Murder of King Charles 1. it was d agreed, That the
f:& 78.  Falt was well laid, as done per quendam ignotum, with a Vizor on his
ata e Face, And if onc fteal the Goods of an Abbey, &. duringa Vacancy, he
gEd. 4 b may be indidted for (tealing ¢ Bowa Ecclefie,and yet the Church can have
b Gor noProperty. But thefe feem to be {pecial and extraordinary Cafes,depend-
Dy.g9. pl.é1. ing on particolar Realons, and grounded on manifelt Neceflity, withou¢
Keilw. 25, which, it feems, that {uch Indikments cannot be maintained: For it
e 23 feems to be taken as a Ground in f many Books, That regolarly the Pes-
Bro. Indi@- fons offended, as well as the Defendant, ought to be certainly defcribd
menn, 11, in every Inditment. And agreeably bereto it hath been & adjodged,
b, 129, . ** That an Indi@ment {or {tealing guandan peciam panni linei exjnfdam F. S,
13 AT 15, without adding de bowis & catallis cujufdam 3. S. is infufficient, becaufe it
1?:;‘;: @ doth not exprefly appear to whom the Goods ftolen did belong.  Alfo
¢BirIn- it was anciently h holden, That where one is indicled for the Death of
it .26 a Perfon unknown, the Inqueft ought to tell his Name to the Court
Toer” but furely this muft be intended where they have fome Means to know
corrs Bitz. it  However, from the Whole thus much feems plainly to follow, That
Tndi& 27 where-ever the Perfon injured is known to the Jurors, his Name ought
20, " to be put into the Indi&tment. And therefore as I take it, thofe i Books
30 AL pl37. which feem generally to allow of Indiétments of killing, or robbing Per-

d Kelinge . . - . ¥
Kelinge 10- ¢ 06 unknown, are to be underftood with this Limitation, That {uch In-

¢ 7Edgo1q. 'Y ..
pl1. ¥ % di@ments are then good when the Party is in Trath unknown to the Ju-
E:;irl':‘;‘&‘ rors. And agreeably hereto, others ¥ who {peak more fully of the Mat-

S P.Cgs. ter feem plainly to go upon the Neceflity of the feveral Cafes And the
fLamb B.4 Want of fuch Neceffity feems probsbly to have been the belt Reafon why

g:.]z.l:h,lgl. Indi@ments not (hewing to whom the Wrong was done, were difallow-

S.P.C g5, ed in fome of the } old Books. However, it is certain, That an Appeal
I;%:;TE? g0, for the Death or Robbery of a Perfon unknown, is in no Cafe good, as
o ® hath been more fully hewn in the ™ Chapter of Appeals.

B Ed 0. Seff. 74. It hath been 7 adjudged, That an Indi¢tment of an Affault on
Vit ptq. Jobn Parifh-Prict of D. in the County of C. is good, withont mentioning

Fitz. Coro.  bis Surname, for if a wrongful Surname of the Defendant himfelf will not
;/f‘z;ﬂ'ii-ln_ vitiate an IndiGtment, as hath been more fully fhewn, SefZ, 71, furely «
&id. 10, fortiori, the Omiffion of the Surname of any other Perfon will not vitiate
{HLP.C.207. it 5 efpecially where fuch Perfon is otherwile defleribed with {uch Cer-
Dy-285-  tainty, that'it is impoffible to miftake him for any other. But if an In-

1. 38. . . .
Fshc 9s. di@ment for a Wrong dove to a Perfon well known deferibe him only by
Letter G.
PL Com. 85.b. 129.a. Keilw. 25, 2 H. 6. 45.b.  ¥ide Dyergo, pl. 61, Dalton ch. r3v. ! Fitz Indi&. 27,
30 Afl. pl. 37, 18 AfL. pl. 5. 2 Leop. 39, supra, ch. a3, [e&. 78, 8 Keilw. 25, Dy, 285, pl. 38,

I his
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his Name of Baptifm, without fome Addition to diltinguith him fron
other's of the {fame Name, it feea.ns © queftionable, Whether it be not in- ¢ 7 Datcor
(ufficient for the Realons given in the foregoing Seftion? It is * faid, in- ch. 111
deed, ina fhort Note of a Cafe in Moore's Reports, That an Inditment E:Ef.:‘;‘;;, ;.
againft one Cole, quod burglariter dovrum cujufdam Ricardi fregit, was ad. ~Moore,qs6.
judged good, without the Sirname 5 and it not being there mentioned, o f‘;’{'{-
that .thcrg was any other Defeription of the Party but by his Name of s,
Bapti{m, it may be argued that that alone is (ufficienc < But tothis it may Fitz. Indifts

be anfwered, That the only Point taken Notice of as adjudged Mis that the 7% 2

. . . " e 9 Ed.q.,llb-
Surname is not neceffary, and perhaps in the Record ar large there might ¢ tamberr,

b: fothe Addition : Bat grauting that there was none, yet the Authority g"]‘.k 4-ch. g
of this Cafe is the lefs to be regarded, becaufe of the Books cited to {up- 9%'(;0 :9:b
port.it ® two feem to be direttly againtt ity and the © third, which is Ficz. Indié.
molt to the Purpofk, only proves that an Indidment for ftealing the Goods gy 7o

enjufdam ignoti is good, which {eems by no means to come up to the Point men

mnent 4,
in Queltion, as hath been more fully thewn in the precedent Setion. Yet 5:P:C.95.b.

however the Law may (tand in relation to fuch an Uacertainty, it {eems :?;.Cw' e
to be 4 agreed, That'a Repugnancy or Abfurdity in the Defcription of <3 Leviaz,
the Perlon injnred will vitiate an Indi@tment, as where one is indicted e
. « Ty ; +0.Ele o9,

for (tealing bowa predist 7. S. where no F- 5. was mentioned before, for phaL
tho' in Civil A&tions, the Word predicit hath been fomerimes ¢ rejeted, | 74 Cro.
as Surplus and void, whereit conld be referred tof no cereain Antecedent, {,’; ffy,;;,’_a
yet this may perhaps chiefly depend on the Statutes of Jeofuiles, which in 535 pl 5.
many Cafcs belp Defe@s in Form in Civil A&ions, but extend not to L
criminal Cafes, wherein the greateft Exadnels is required ; and if an ceo. pliz,
Award may be defeated by appointing a & Payment on a certain Day be- 458 pl. s
foré-mentioned, where no fuch Day was wentioned before, it cannot :E";'_'J"""'
well be imagined that the like Inconfitency will be lefs faral in a crimi- « Rol A.254.
mal Proceeding. pl- 15263,

Setl. 75. 1t hath been b adjudged notto be veceflary in an IndiGment Vo, 7. o3,
of Death to alledge, that the Perflon killed wasin the Peace of God, and "4Cn 4t b
of our Lord the King, . tho' fuch Words are commonly put into In- 1375 27>
diftments, for they are not of Subfrance, and perhaps the Truth might ch. (1.
be that the Party was at the Time attually breaking the Peace. Eamb. B. 4

§e7, 75. As to the third Point. viz. In what Manner the Body of an $% %ol -
Indi&ment at Common Law maft deferibe che Thing wherein the Of. 8. p'. 4.
fence was commiteed, it feems clear that no IndiGtment can be good foﬁf"c",;:;f‘.
which wants a convenient Certainty of this Kind : And therefore it 18 Parallcl Cates
! faid, That an Indicment for forging a Leafe of certain Lands, without B. 1- ch. 85
naming {ome ooe certain Parcel, is infufficient. Alfo it feems to be agreed, w, ol Ab.
That an ¥ Indictment for ftealing bona & catalla 7. 5. without any farther 8o, pl. 14
Defeription of them is void for its Uncertainty, for the like Reafons for el
which Indictments charging a Man with being an Off:nder in general are g. 1. ch, v5.
void, and hath been more fally fet forth in the fixty-firft Seftion : And S:it. &s.
upon the like Ground it hath been ! adjudged, that an Indicment for a i
Trefpafs in two Clofes of Meadow or Pafture ; or for diverting quandans vidd 1 Boif.
™ Partem ague vunning from luch 2 Place to {uch a Place, without any far- 377, Shower
ther Deﬂ:ription; or for ingrofﬁng ® magnam quantitatent Siraminis & feni, ; ?ifo% R.
or © diverfos comielos tritici, without thewing how much of each ; or for 114 11v.
carrying away duas P centenas cafei, withoue adding the Words Sbras or :‘;’ﬁoﬁ,';"*
uncias, or fome other Subftantive to centesas; or for erecting feveral 8 go pl 13-
Cottages contra formam flatuti, without (hewing how many, &e. are in- ”LK"‘"- -
fufficient for their Uncertainty. As to the * Cale of the King againft ' " i3
Wetwang, wherein the Court difallowed an Exception to the Generality

Qoo of
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of an Indictment for taking quofdam pifces, without thewing bow many, it

may be anf{wered, that this was contrary to the Opinion of Mr. Jultice

Towifden, and was only the fudden Opinion of two of the other Judges ;

neither does it appear that the Indictment was adjudged good, but only

. that the Court vefufed to quath it, and ordered the Defendant to plead to

1 7ide Poph- 4t. However, it feems clear from conltant Experience, * That if an [ndi&-

¥ Lawbard, ment be uncertain as to {fome Particulars only, and certain as to the reft,

B 4Sh-s it is void only as to thof which are uncertataly exprefled, and good for
¢ Dale.Ch. the Refidue.

131 Sét. 77. If the IndiGment be for a Larceny or Trelpals on a living

:;L:mé’;'ds Thing, a3 an Ox, Sheep, or Horfe, &. it feems to be holden by & Lan-

fol. 497,498+ bard,-and ¢ Dalton, that itis molt proper to exprefs to whom the Property
#ideCeo Ja. of i belonged, by calling it refpetively the Ox, Sheep, or Horfe of the

Crompron Party injured, without uling the VWords benz or catalla: But that itis im-
de pace, 247, proper to ufe thefe Words, where the Thing taken was not 2 living Crea-
P8 Bow. ture. Aloitisholden by ¢ Lambard, that it is proper to thew the VWorth
ss.pl 6. of all living Things and alfo of (uch dead Things as are fold by VWeight
;;Rf:.glﬁ"' or Meafure, by expreffing that they are of fuch a Price,and the Worthof
P deReg other dead Things, by expreiling that they are of fuch a Value 3 yet no
flec 9. b 10 Inftance is produced where any Indié@ment has been difallowed in cither
ﬂ’frr‘fii.'}; Cafe for a Variance from thefe Rules. And as to the firlt of them it is

g;r#,d?:,and fasther obfervable, that the ¢ Precedents in Crompton of Indi&troents for
that de parce

fatho, 10d Otealing of Horfes, and Oxen, exprefly alledge the Horle and Ox ftol'n
onainthe de bonis & cavallis cujufdam §. S, &e. Alfoan Appeal of [tealing Sheep in
Wit drequo £ Raffal's Entries exprelly alledges them de bonis & catallis of the Appellant.

Ef{:::,ﬂ;f And as to the (econd of the Rulesabove-mentioned, it is obfervable, thae

b i the Writ the Dire@ions in the 8 Regifter concerning this Matter, which feem to be

de sueriis 7 the chief Foundation of the faid Rule are thus expreffed, that in a Writ
Pe § in tha 4 Of Tre(pafs of immoveable Chattels, the Writ thall {ay, Tants de chatenx
sravforeion ad valentiam X. S. But if it be brought of a moveable Chattel, it fhall

faﬂ.& widry,

e and g6, 12y precii X, S. and non ad wvalentiam. Yet it appears by the Regifter it
inthicdse.  (elf, thateven in Writs of Trefpafs concerning which thefe Direftions are
g‘;‘F"";’ﬁ?ﬂ given, the Worth of the Things taken away is fometimes omitted for the
i ! Whole, and {ometinies for k Part. And it is faid to have been ! adjudged,

susfugsnis, That fuch Writs are good notwithftanding fuch Omiflions. Alfo where
ﬁ;‘;gmm_b‘ Things moveable and immoveable are mentioned together in the fame
bW Writ the Warth of all of them together is fometimes ™ exprefled nnder

f":;:r"_ﬁ fg" the Words ad valentian, &c. And fometimes the Worth of moveable Cha-

fwceifs 94 b. tels, as thatof ® Corn in a Granary, ¢ of ® Wine in a Veffel, and of

iotheWsitde P Wool, is exprefled under the Words adavalentiam, From all which it
f&n?:ﬁ“f:?h, feems to 9 appear, That the faid Diredtions are not neceflary to be ob-

Wiicde e ferved, even in Writs of Trefpals, concerning the Form whereof they are

mensa, ¢ ’J:;‘ exprelly given, and that it is not material whether the Words «d valer-
B i wquis tiam of precii are ufed, or whether any Value be {et on the Things taken

smparcariz, away of not. And if fo, why fhould it be a greater Favle not to ob-

:?f{%g;ﬁ;:i“ ferve the f2id Dire@ions in Indi@ments, which are T not tied to the {trict
e and in Forms of Writs > Therefore from the whole, it feems queftionable, whe-
chardspifia- ther it be needful to fet forth the Value of the Goods in an Indidtment of
- ¢ H - -
:c;“.";ﬁﬁ “ Trefpafs for any other Purpofe than to aggravate the Fine,and whetherit
that de dome be neceffary in an Indidtment of Lareeny for any other purpofe than to

fratis, ¢
and 9’5. 1 inthat s sibas ronfis, e € 96.b, in that de warrmna fugate, fre. & g7.a. in that de porcis fugaciz,
£5e. 1 Regifter, ¢7. b, Pide Cro. Jeo 130, 1 8id. 39, 159. ™1 Regifter 94. 2. in the Wric de pifearia pifeira, &e.
and 9. b. in thit de pifia’ pfraza, &re. and in that de dro frafta, dre, & 96, de exclufis flagni. 9 Regifier
g5. b. in che Writ de bladis inundatiz, e ¢ 96, 2. in that de chusfs froffs, Ere, @ Regifter 95. b in the Writ de
wind, &g ¥ Regilter g6, and in the Wric de suibus tinflz, e, 9 Plded. 0. b, 88, Letter m. Cro, Ja, 130.1 Sid,
39,159, 121, 15, © ¢ Dy 4 36. b. ' see Daleon, Ch, 131, Lambard, B. 4. Ch. 5. fol. 494, 497- {h
W
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fh ew . _ .

fhew thﬁt the Crime amounts to grand Larceny, and to afcertain the * swrs, Ch.

K 5t creby the bet_ter to intitle the Profecator toa 2 Reftitution. 23. Selt. 5,

s tothe fourth Point, viz. in what Manner the Body of an Indi&ment E8 3 C b

at Common Law muft fet forth the Circumftances of Time and Place nI ‘%’*:’.‘Clcgm

fhall endeavour to (hew, » T gy,

:l gulﬂ. 107,

' L P.C,

1. How it ought to fet forth the Circumftance of Time. 9s- Lgreer A

2. How that of Place. Lapbatd, .
4.Ch, s,

Dalr.Ch.ygr.

Sect. 78. And firtt as to the Circumftance of Time. 1 find it no where EE;“ Indig.

holden, That itis neceflary to mention the Hour in an lodictm Dy
on the contrary, it s faid, b That if there be any Neceflity forei?ti.nB;r: 'pl?;-rc:. v _
Appeal, which yet is © queltionable, it is from the Statute of Glorceffer R
and n.Ot.from the Common Law 3 and therefore 1 thali cake it for Urantcd, : Ficz. Cpo'rg.'
That it is not neceflarily required in an Indi&ment; fince it is certain, 45, ;
That there is no Statute that makes it fo, and the Common Law feems to Bro. Ratura
have requircd_pq' greater Certainty in an Indicment than in an Appeal. % Uiief, ;7'.1
Sett.79. But it is laid down as an undoubred Principle in all the Books ;|H' L
d that treat of this Matter, That no IndiGment whatfo=ver can be good [.)%1"" 164
without precilely fhewing a certain Year and Day of the material Fadls B 0.
alledged init. Alfo it hath been © adjudged, That the Sheriffs Return Retavn oo
of 2 Relcouns, \:v:{hou.t thewing the Year and Day, is infufficient, becanfe ¥/fcovariz
fuch 2 Retorn is in _L:eu of an ladi&ment. Alfo it is taken for gr,anted in D’-"é?"’" o
f Dyer, That an IndiGtment of Relcous is not good, without exprelly thew- 113? 3 o
ing the Day and Year boch of the Arrett, and alfo of the Refcous, and 2«5 H:
that the Time of the later is not fufficiently fhewn, by ¢ (hcwiné that T
of the former. And where an Indittment of Refcous fet forth, That F, & Yette
S commltsed fuch a Felony fuch a Day, and Year, and Place , per q:rod;' D e
AL B. preditium ). S. cepit & arreflavit, & in falvacuflodia fua adn:m‘ ¢ ibi- ;?ullu:g;dCr;
dems eundem 1. S. habuit & cuflodivit, it is made a © Query, Whether the In- Toyes.
diGiment ble not infufficient, becaule no Time of the Ar'ref'r is alledaed in ;Pg;qu.
tf]e fame Sentence with it; and it is doubtful whether the Time of the  Swgra, Ch.
Cu[‘tqdy wh:ch‘js alledged in the next Seatence, by Force of the Co- ﬁ'sca'“‘
Pl.lTal'lVC' be applied alfo to che Arreft or not, and Dyer feems rather to in- ¢! u;;;-;”'
cline to the contrary Opinion. However, it is certain, That if an Indid- | }:8- En-
ment lay the Offence on an 1 uncertain or impoflible Day, as where it e e
lays itona k_ﬁ““fc Day, or lays oneand the fame Offence at ! different " H.7.7.
Days, or laysit on fuch 2 Day which makes the Inditment ™ repugnant to ph 22,
it {elf, it is void. Al{oict hath been adjudged, That no® Defedt of this kind ;fgrétf.cﬁ'.
can be helped by the Verdi@. Alfo it'is {aid, That an Indictment of Death 3555 %
laying an Affaoit at a certain Time and Place is © not fufficient without re- v FY
peating the Time and Place in the Claufe of the Stroke, and the like Rale ° supra, Ch.
{eems alfo to hold as to Indi@ments of other Felonies, in which refped 17, s+ 83,
fuch lndi&mcpts differ from Inditments of Trefpafs. Alfoit is P cerrain l;‘i'!;fzcly;‘;;_
That an IndiGment of Death ought as well to fet forth the Year and sH7, 0 b
Day of the Death as of the Stroke, that it may appear that the Party :sé:;"a 3
died within the ?’ear and Day. But thefe Matters having been more 204, o
fully confidered in the Chaper of Appeals, I fhall refer the Reader thi. 'Sera, Ch.
ther for the better Under{tanding of them, . 3[')51?' s
Segf. 8o. It feems to be 9 generally agreed, That the Words adtumc & V;d?}{ei?‘;.'
1ca, spr.’

ibidem in the fubfequent Claufes of an Indidtment are of the fame Effed ch. 1y sea.

as if the Year and Day meotioned in the former Part of it had been ex. 88 4Cosr.b.
Qiore Dyer
Preﬂy 104. pl. Go.
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prefly repeated, Alfo it hath been 7 adjudged, That an Inditment Jay-
ing the Offence on the Thurfday after the Day of Postecoft in fuch a Year
is good : And from the like Ground it feems to follow, That an Indi&tment
laying it on the b Ttar of Eafter, & (which thall be taken for the very
eighth Day after the Feaft,) or on the Tenth of March ¢ lalt (if it may
be afcertained by the Style of the Seffions before which the Indiétment
was taken) is as good a3 if it had thewn the Day and Year by exprefly
naming fuch 2 Day of fuch a Month, dr.

Setf. 81, And wherean IndiGtment charges a Man with a bare Omifi-
on as the not fcouring fuch a Ditch, &, it i§ ¢ {aid, That it needs not
fhew any Time.

Sei?, 82, [tis moft ¢ regular to fet forth the Year by thewing the Year
of the King, yet this may be difpenfed with for fpecial Reafons, if the
very Year be otherwife {ufficiently exprefled, for that only is Material;
and therefore in the £ Cale of the Regicides no Year of any King was laid
for the King's Murder, bur the compafling of his Death was laid in the
twenty.fourth Year of King Charles the Firlt, and the Murder waslaid on
the thirtieth Day ejufdems menfis Fanuarii, becanfe if the Reign of either
King had been exprefled, it might have caufed a Difpule Whether that
or the other would have been more proper.

Setf. 83. 1t is & agreed, That a Miftake in not Jaying an Offence on
the very fame Day on which itis afterwards proved vpon the Trial, is
not material upon Evidence.

Sez?. 84. If an Indictment charge a Man with baving done fuch a Nao-
fance {och a Day and Year, ¢c. and on divers other Days, it is void &
only as to the Facts on thofe Days which are uncertainly alledged, and ef-
fectual for the Nufance on the Day foecified 5 bue if it charge 2 Man
generally with {everal Offencesat feveral Times, without laying any one
of them on a certain Day, 1 as with extorting divers Sums of divers
Subje@s for a Paflage over {uch a Ferry, cbe. between {uch a Day and
fuch a Day, it hath been adjudged, That it is wholly void, Yet it hath
been folemnly refolved, Thata Conviftien of ¥ Deer-{tealing fetting forth
the Offence between the Eighth and Twelfth of Fuly, &we. is fufficient.

Seéz. 8g. As to the fecond Particular, »iz. How an Indi¢tment at Com-
mon Law mufl thew the Place where the Offence was done, it feems a-
greed by all the ! Books, That no Indiétment can be good without ex-
prefly fhewing {ome Place wherein the Offence was committed ; which
mult ™ appear to have been within the Jurildition of the Court in

, which the Indidtment is taken, and muft alfo be alledged in fuch a Manner

as is perfectly free from all ® Repugnance and Inconfiftency, for if one
and the fame Offence be laid at two ° different Places, or at the Town
of B. P aforefaid, where no fuch Town was mentioned before 5 or if in
an Indi@menc of Murder, the Stroke be laid at 4. and the Death at B.
and then it is 9 concluded that the Defendant Sic felowice murdravit the
Perfon deceafed at 4. the Indittment is void. And fo it is alfo, if it do
* not lay a Place both of the Stroke and Death; or if the Place or Places
fo alledged, be not {uch from whence a  Vilne may come. Yet it hath
been adjudged, That a Fact laid in a Parith of London, with fome other
Addition, as in the Parith of St. ¢ Michae! in Woodfireet, London, or in the
Parithof St.# Lawrence Jury, isgoad, without (hewing the Ward in which

Se&t 88, 89,91. *2H.7. 7 pl'21. P Cra.Ca. 465. Fide Supra-Sell. 74. 95 Ch.23.8c8, 8%, 80, 01, * Swpea,
Ch. 2. Selt, gx, Hetley, 35, 118, 119, Dyer 88 pl 28, ' Suprs, Ch. 23. Sc&. 92,95, *t¢ Co, 66, b.c.nrra
Cro, EL 232, Supra, Choz3. Sefl 92, 2 7 H, 6 36. pl. 41,

4

the
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the Parith lies. But thefe Matters having been more fully treated of in
the 2 Chapter of Appeals, and alfo in the foregoing Part of this b Chap- pChoay
ter, relating to the Certainty of the Time of the Offence, 1 fhall refer the ;}‘QT&‘;'}&
Readef thither, for the fuller Confideration of them. O Supra. febi.
Sec?, 86. It feems, That there is no Need in an Indi@ment on a Statute, 7879 8=
fetting forth the Defeription which brings the Defendant within the Pur-
view of it, to {et forth any Place where thofe Things happened, whicl
brooght him within fuch Defcriptions; and therefore where a Statute
makes it High Treafon for a Perfon born within the Realm, and in Po-
pith Orders, to come into, or remain in the Kingdom, ¢z, there is no
Need in an ¢ Indi&ment on fuch Statute to thew in what Place the Defen- « Popt 93,
dant was born or ordained. Alfo it feems to be 4 agreed, That a Miftake s
of the Place in which an Offence is laid, will not be material opon the a7y, 30
Evidence on not Guilty pleaded, if the Fa& be proved at fome other 8. 8.
Place in the {ame County. But if there be no fuch Place in a County ﬁg_“;;’f’ &
as that wherein an Offence is laid in an Appeal or Indi@ment, all Proce(s Ch. 23. f&.
on fuch Inditment or Appeal is made void by the Statute of 7 H. . s
and 9 A. 5. 1. and 18 H. 4. 12, By the laft of which Statutes it is recited, AN
That in the Parliament holden in the ninth Year of . 5. it was ordained, For H.P.C.i64,
that many People of Malice caufe often the King's ligge People to be appealed or **5°
indicied in diverfe Counties of Treafons or of Felowies, fuppofing by the faid In-
ditments or Appeals, that the faid Treafons or Felonies weve done in a certain
Place in fuch a County, &c. where no fich Place is in the fame Connty, that
the Procefs of the fame foall be woidy and that the Inditfors, Procurators
and Confpirators fhall be punifbed by Fine, &c. by the Difiretion of the Fu-
fiices, and alfo Liable t0 Writs of Confpiracy, and by the prefent Statute the a-
bove-recited Statute is made perpetual.
Seét. 87. It is obfervable, That the Statute made in the ninth Year of
H. 5. herein referred to, {eems to be wholly omitted by Kebleund Pulion,
who have no other Statate concerning this Matter made in the ninth Year
of Hemy V. exceptiog the firlt, which only confirms a Statute made in
the feventh Year of the fame King concerning Appeals and IndiGments;
and there is no other Statute whatfoever in the feventh Year of that King
meationed in Keble or Pulten, but only one which requires the Juftices
before the Award of any Exigent to inquire by Inqueft of Office, Whe-
ther there be any fuch Place in the County as that wherein an Offence is
laid in an Appeal or Indiltment. Bot chis Statute feems only to extend
to the County of Lancaffer, for it is direfted to the Chancellor of that
County, and recites, That Perfons had been indited and appealed in
Places fallly alledged in the (aid County, and in the enalting Part
{peaks only of Juftices who had Power to determine Felonies in the
faid County, and in the later expreflly commands the faid Chancellor
to caufe it to be proclaimed in the fame County, but mentions no o-
ther, From all which I (ee not how it can extend to any othes County,
and yet Wingate in his © Abridgment makes it equally exrend to all :\?fggif:t
Counties, However, f Raffal in his Collection of Statutes leems to have of the S:s.
fet down the very Statute which is referred to by the above-recited Sta- tuees urder

tate of 18 H. 6. 12. and chis is certainly ¢ till in Force. E?:“E,fl"fc;f
Seét: 3
As to the fifth Point, viz. Where the Body of an Inditment may | RatSo-
.. . . . v €5, LOne
be vitiated by falfe or improper Latin, or the Ufe of Englifh inftead of Iprracy, 3.
Lating 1 fhall endeavour to fhew, :ht;mfbhl;;-
FENSGn 5,0:

Ppp 1. Where
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y. Where falfe Latin will vitiate an Jodi&ment.
5. Where a Word which is not Latin.
3. Where fuch Faults are holpen by an Anglice.

Setf. 88.  As to the firlt of thefc Particulars, it fe¢ms to be holden ge.
nerally in fome 2 Books, that no falle Latin will vitiate an Indi¢tment,
and it feems to be holden by my Lord ? Coke, That an Indi&tment fhall
not be quafthed for any falle Concord between the Subftantive and Ad-
je@ive, as prefate Regi, or praefate Regine, becaufe tho' the Expreflions
be incongruous, yet they arc Latin and fignificant ; neither do 1 find
this Opinion denied by any other Anthority, and therefore 1 leave it
to be confidered, Whether it may not {till be maintained, efpecially ¢
confidering, That the Senfe appears as fully, clearly and exprelly from
fuch Latin as if it had been never {o properly exprefled. And it {eems alfo,
That the Jike Reafon may be given for the Cale in 4 Yelverton, wherein
an Indictment of forcible Entry, finding that the Defendant amum wmefua-
gium ingreffume fecit, without adding the Word #n before mefuaginm, was
adjudged good s bot it is faid in the Book, That this is not falle, tho'it
be not fine Latin ; by which it feemns to be implied, Thae if it had been
falfe Latin, it might bave vitiated the IndiGment. However, it feems
to be fettled at this Day, That an Indi¢tment againft two or more, lay-
ing the Fa&t charged againft them in the fingular Number, is infufficient,
as where it finds, That A and B. infultume ¢ fecit 5 the Reafon whereof
perhaps may be this, That it appears fomewhat doubtful upon the Faceof the
Indiftment whether the Jurors intended to charge more than one, becanfe
the Fat is laid in the fingular Number, which it feems abfurd to apply
to more than one, and therefore the Indi&ment is infufficient for it's
Uncertainty.  As to f Fulwood’s Cafe, wherein Groke reports the contra-
1y to have been refolved, it is certain, That the Verb in the Record is
in the plural Number., And as to the & Cafes wherein Faults of this
Kind have been amended in original Writs, as rencat conventionem for tewe-
ant, and fuch Jike; it may be anfwered, Thar thofe Amendments were
made by Virtue of the Statutes of b Amendments, which extend not to
criminal Proceedings. And as to the Cafe in i Bulftrode’s Reports, where-
in it is faid to have been refolved, That an Indictment of Felony againft
more than one in the fingular Number was amended , and there-
upon the Defendants were adjudged to be hanged; it may be anfwered,
That it doth not appear in what Part of the Indikment the fingular Num-
ber was put for the pluraly neither is the faid Refolution, in whatfo-
ever Senle it be taken, reconcileable with the later Authorities, as fhall
be more folly fhewn under the twelfth Poine, But it is k faid, That a
Fault of this Kind is made good by the Grand Jury’s Finding the Indic-
ment Billa wera againft.one of the Defendants anly; the Reafon where-
of perhaps may be this, That the Uncertainty of the Indidment % fup-
plied by fuch an Indorfement. But this feems contrary to the Autho-
rities relating to this Matter cited in the fecond Se@ion. Alfo it hath
been ! adjudged, That where a Bill of Indi&iment lays the Fact in the
plural Number againt two, and it is found Billz zer4 as to one of them
only, itisgood 5 and yet the Verb in the plural Number in the Record
muft, after fuch a Finding, he applied oaly to one Perfon 3 but to this
it may be anfwered, That there is no Uncertainty either in the Bill or
Indorfement.  Alfo it hath been m adjudged, That the Word Solvet in.
ftead of Sofvat, is not fatal in a Judgment; but that a new one fhail

be given.
I Seft. 8g.



Chap. 25. Of Indidment. 239

8e#.89.  As to thefecond Particolar, oz, Where the Ufe of 2 Word
which ts not Latiz will vitiate an Indiment, it feems generally 4 agreed, * Cro. EN. 85.
That an Indi¢tment whally in Englifp is void, which feems to depend were 3 Keb.
upon the Statate of 36 Kd. 3. 15, By which ‘tis enatfed, That all Pleas which &31.
ke pleaded in any of the King's Courts fball be entred and enrolled in Latin. And
from hence it feems clearly to follow, That if any material Pait either of
the Body or Caption of an Indiéiment be expreflfed in a Word which is
not Latin, as by the Word b ereffaverunt inltead of erexerunt, or © brackia © Cro. E1.
Jua dextra, inftead of Frachio, or ¢ prafentant’ exifiit inftead of prafentar’, 231, 0l 22
the Indiétment is infufficient; (‘except in fome (pecial Cafes herein after |15 5y 1o,
fet forth, ) for no one can fay, That the bare Giving a Latin Termina- 1 8id. 17s.
tion to a Word unknown in that Languape, can make it become Latin 5 S}’": 370
and if the Want of one material Word may be {applied, why not the © ™
Want of two, and fo on? It hath indeed been © holden, That a Fault ¢ 8 Co.rsob.
of this Kind, as imaginavit for imaginatus eff, ave for avie is amendable R&B“m-;]s.
in an original Writ, which yet is denied by others, if it be ina f Sub- N_";Li;‘i‘;;:
ftantial Part. However, it {eems certain, That {uch Amendment muflt p <3
depend upon the Statutes of Amendments, which extend € not to cri. { §5 %%
minal Proceedings.  Alfo it feems, That it is no lefs a Fault to make s Co. 45.
Ule of a Word which is proper Latin in another Senfe, whether entire- {12 EL 462.
ly different, or of 2 much larger Extent, than that in which it is ufed, ¢ Mod ars
as of the Word " collis for colli, ot 1 mala ars for vencficium. Alo it Vide fupra,
feems agreed, That an Abbreviation not jultified by legal Ufage, as k F8,5%
Dno without a Dath, for Domins, ! R. Rs. for Regni Regis; or the Ex- i Noy 85, *
preflion of a Number in any Figures that are not ™ Roman, is equally } Jon. 144,
fatal ag it would have been wholly to have omitted what you endeavour ) g1y vs:
in fuch Manner to expre(s. Alfo it hath been ™ adjudged, That an In- ' 15id. r4e,
quifition finding that 3. 8. feipfum emerfit, &re. is inluficient, becavfe e- §'§”;;]9;
mergo doth not fignifie to put into, but rife out of the Water. ¢ Alfo ;Keb o1,
it s {aid, That an Indiftment has been quathed for the Words Pace 2 Lev. ro.
Regia, inftead of Pace Regir 5 but it appears not what was the Nature .'12‘{;;,_”',3‘;0,
of the Inditment, nor in what Part of it thefe Words were ufed, and 3 Mod. roc.
therefore 1 would (ppofe it to have been in fuch Part of fome Indi&- Bo Choan
ment wherein thofe Expreflions are fo material that they cannot be re- o1 8ig 140,
jeted as Surplus and immaterial 5 for it feems to be a fettled Rule, That P Salk 1o
nothing which may be {o rejeted fhall vitiate an Indictment 5 as where + oo™
the Year of the Lord is written in common P Figures, but the Year of 1o pl.;.
the King is well cxpreffed, or where an Indittment is faid to be taken  * Jon 4%
before 3. 8. and F. N. 9 duo Fufticiariis, &c. Allo it feems, That the | Dt th.
Ule of a2 Word which is not proper Latin, as of the ¥ Word contrafuce- 13+,
re, for counterfeiting, may be made good by Precedents. And there '© ¢ 1%
can be no Doubt but chat € Terms of Are, which are neceffary in all In-
flitotions, as Felowia, Murdrum, Burglaria, and fuch like, "are good,
tho' they be not good claffical Latin; for they are of fuch a complex
and peculiar Signification as no proper Latin Word will come up to,
Alfo it hath been * adjudged, That a literal Trauflation of a Statute ia-
to Latin is fufficient, if intelligible, let it be never fo unelegent, as where
it fec forths that the Defendant fiper caput fswm proprium did forge,
Meaning, That he did it of his own Head. ,

Seit. go.  Asto the third Particular, wiz. What Faolts of this Kind are
holpen by an Auglicé. It feems to be holden generally in fome Books,
That the Ule of 2 Word which is either not Latin at all, or not Latin id
the Senfe in which ic is ufed,may in many Cales be holpen by an Anmglice,

a8

taLlev. 22,
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Chap. 25, Of Indictment.

verally and not jointly ; for it is abfurd to chatge them jointly, becaufs
the Offence of each efendant arifes from the Defe peculiar to himfelf,
And for the like Reafon a joint Indictment againft feveral for not 2 repair.
ing the Sereet hefore their Honfes hatly been quafhed. But I do not find
it fettled in what Cales feveral Offences of feveral Perfons may be join'd
in one Indiment; for in fome b Books ladiGments againft feveral for fe-
veral Offences, as for Recofancy, © following a Trade without having fer-
ved an Apprenticethip, not 4 repairing the Streets, ¢, are mentioned
withoutany Exception on this Account: And it is holden, That one Indi&-
ment againft two Jultices for not € inquising of a Riot, and an Indictment
againft two Per{ons for {peaking of the fame f Words, may be maitain-
ed s and yet it is & agreed, That one A&ion lies not againft feveral for
the fame Words. Alfoinb Rolle’s Reports an indi@ment againft feveral
for having Inwates in theit Houfes is faid to have been quafhed ; becaple
it was but one joint Indi@ment againft them all, whereas there ought to
have been feveral IndiGtments againt them. Alfo in the fixth ! Modern
Reports, an Indictment again(t feveral for the Neglect of a Day of Faftin
appointed by Proctamation, is faid to have been quathed for the like Rea.
fon. And this is certainly moft agreeable to the Rule of bringing Adti-
ons upon penal Statures, wherein feveral Offences fhall not be joined,
except it be in Refpedt of fome one Thing to which all of them have a
Relation ; as where feveral ¥ join in a Suit'in the ! Admiralty fora Con-
tract on Land, or in procuring or giving an untrue Verdi®, or are pri-
vy to oue another @ in Maintenance of the fame Caule,

Se#. 92, Asto the feventh Poiat, viz, Whether the Words vi & armis
be in any Cafe neceflary in the Body of an Indi@ment at Common Law 3
it is taken for granted in fome " Books, That they were aeceffary at Com-
mon Law in all Indi&ments for Offences which amount to an a&ual Di-
fturbance of the Peace, as Refcoufes and Affaults, and fuch like; yet 1
do ® not find it agreed, That they were ever neceflary in fuch Indid-
ments, wherein it wounld feem abfurd to put them in, as in Indictments
for ¥ Conlpiracies, 9 Cheats, Slanders, Efcapes, and fuch likey or r Na-
fances committed in a Man’s own Ground However, there can be no
Doubt but that the Omiffion of them in Indictments of this Kind, is made
good by the Statute of 27 H. 8. 8. by which it is recited, That in all Iy-
ditutents of Felony and Trefpafs, and divers others, it was common to ufe the
Words vi & armis, and in divers of them to declave the Manner of the Force
and Arms, that is to fay, vi & armis videlicet baculis cultellis aretbus & (2-
giteis, or other fich like Words; where of Truth the Partics inditied bad no fuch
Weapons at the Time of the Offence, yet for Lack of fuch Words the Jaid Indict-
ments were taken as void, and bad been avoided by Writ of Error or Plea, &c,
and thereepon it is enacted, That thefec Words vi & armis, videlicet, cum
baculis, cultellis, arcubus & fagittis, or other fuch lile, fball not of Neceffity
be put in any Indiiment or Inquifition: Nor fbalf the Partics indified have any
Advantage by Vrit of Error or Plea or otherwife, to avvid any fuch Indisiment or
Tnquifition for the Want of thefe or the Like Words: But that the fusre Ingui-
Jitions and Indictments, and everv of them, lacking the faid Words, or any of
themr, fhall be adjudaed as effeiinal to all Intents, Conflrailions and Purpofes,
as the fime Inquifitions and Indi{nments baving the fume Words in them.

Seif. 93 But notwithftanding this Statute feems to be fo exprefs as to
all Indidtments, yet it is £ holden in many Books, That Indi®ments of
Trelpafs, and (uch like, are (till infufficient without the Words wi & 4r-
mis, and many Indittments have accordingly been quafhed for want of
them, where they are not implied in fome others, as ¢ refeuffir, or mame
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forti, &c. But it feems difficalt to aflign any Reafon for thele Opinions,
unlels it be, That becavfe the enaing Part of the Statute fays, That the
Words vi & armis videlicet cnm baculis cultellis, &vc. are not neceflary, .
the Meaning was only to take away the Neceffity of thofe fuperfluous
Words baculis & cultellis, &c. but not of the Words vi & armis,where the
are proper and pertinent 5 but to this it may be an{wered, That the Pream-
bie {eems to complain of the Opinion, That the Words vi & armis, whe-
ther put by themfelves, oruled with thofe other Words,were in any Cafe
thooght neceflary in Indidtments 5 and it is molt natural {o to explain the
enacting Part of a Statute as to make it extend to all the Mifchiefs com-
plained of in the Preamble; befides, the enaling Part of the Statute is
exprefs, That Inditiments withomt thofe Words vi & armis, videlicet, baculis,
caltellis, arcubus & fagittis, or any of them, fhall be as effefinal as if they bad
thewe comprifed in them s and furely the Words vi @ armis cannot but be
¢ 1 Lev. 221, COmprehended under thofe Words, or anp of them. It is faid * indeed in
Levinz’s fecond Reports, That the Words wi & armis are ftill neceffary,
becaufe without them there can be no Capistar entered, nor Fine to tze
Kiog; but this is in Effe&t to contradiét the Statute which fays, That an
*Cro. Ja.  IndiCtment without thofe Words fhall be as effectual to all Intents, Con-
Vi Cro.3s, ftrullions and Purpofes, as an lndictment with them. _Befides, will any
34s.  one fay, That there can be no Capiatsr nor Fine to the King upon Indic-
2 Buld- 208 meats of Cheats, Confpiracies and fuch like> Wherein yet it feems to
et 3" be agreed, That thofe Words are not neceflary.  And agreeably hereto,
ch. 5. f. so2. the Court of King's Bench has b often refufed to quath Indifments of
3 eh. 490, Trelpals for the Wane of thefe Words. However, it is certainly fafe and
; o5, *49° advifeable to make Ufe of them where they are proper and pertinent,
1 Keb. 789, if it be to no other Parpofe than to aggravate the Offence.
pLas 258, _ el 94 Asto the eighth Point, win. Whether it be necefliry in the
seethe Cafes Body of an Indi@ment at Common Law to lay the Offence contra pacen,
gsainthe  ina(much as all Offences whatfoever which are fubjet to a publick Profe-
Purt of this_Cution feem in general to be fo, as they are Breaches of the Law, and in
Section, and that Refpect tend to the Difturbance of the quiet and peaceable Govern-
ot ia. ‘%6 ment of the King over his People 5 it feems to be a good general © Rule,
& Mod. 128, That no Indi&ment or Information, for an Offence, Capital or not Ca-
“FO-E“’-EQ"- pital, again{t the Common Law or Statute, can be good, except it expre(-
ol 15 " 1y fuppofe fuch Offence to have been done againft the Peace of the King
*Co.Ent.35 1 or Kings, in whofe Reign or Reigns it was committed. And accordingly
Pl i35 I find, Thatevery Preccdent of an Inditment in Coke's Entries, whether
B8 356, for Treafon, or < Felony, or f inferior Offences, exprefly lays the Of-
P; 9. 358 fence againft the Peace of the King, except only in four Infltances, where-
B5o- p1. 13. of the one is of an Indi@ment for 2 & Nufance for not repairing the High-
' Co-Ent. way, which if it may be maintained, feems to depend chiefly on this Rea-
32353 3" fon, That the Offence is of fuch a Nature, that a Man may be as well
Bl 1. guilty of it in hisown Ground as in that of another, and therefore it hath
s Co-Eot-  been holden, That it needsnot tobe 1aid againtt the Peace,becanfe the Lay-
3% Ro. Eor. ing it in fuck a Manner may feem to imply fomewhat of Force or Trefpafs
263. pl. 7. again{t the Perfon or Pofleffion of another ;-but it feems difficult to recon-
o ';f'"gAs"g'_ cile this Opinion with thofe many Refolutions taken Notice of in the fol-
pl. 5.6 lowing Part of this Section, by which Indi@ments, for want of thefe
Conr-a, Lo \Nords, contra pacens, have been adjudged infvfficient, where the Offences
F}j(f';?n“,'_ could on no other Account be faid to be againft the Peace, than as they
153 pl ¢ were Breaches of che Law, as all Nolznces certainly are. And one { other
*Co.Bat  of the faid Inftances in Coke's Entries is, of an Indidtment of Homicide by
AR Mifadventure, and one other * of an Indi@ment of Homicide in Self-De.

5 fence;
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fence ; but thefe Precedents if they may be maintained, feem o depend

chicfly on this Reafon, That {uch Offences are fuppofed to be owing rather

to the Misfortune than Fault of the Party. And the+ fourth of thie {aid In. +Co. Ent.
ftances, is of an lndi@tment of Perjury on the Statute, which toncludes R
in Comtemptum Regina, &vc. & contra formam Statuti, without addin g contra 163.
pacem.  But  Raflal's Precedents, both of Indictment of Felony, and of ;2 Rot Ab.
inferior Offences do as often omit the Words confra pacems, s make ufe of crb,l};.sg}?.
them. However, certainly the muoch greater Number of Precedents ex- pla
prefly conclude comtra pacem,and the Authoritg of thefe is much firength- 42 RSk A

fa. pL 11,
ened by thofe many Cafes in the Reports, wherein Indi@ments and In- 4 r Mod. 7.

formations appear to have been quafh'd for Want of the Words contra pa- - 3 Keb. 790:
cem 5 as lnditments and Informacions for ® Barretry, ¢ Forgery, 4 Retain- bk’ sor.
ing a Servant without 2 Teftimonial from his laft Malter, ¢ following a pl- 58. 848.
Trade without having ferved an Apprenticethip, f ere@ing a Cottage, & EEM"OSJ_ .y
Affault and Barttery, . But it feems clear from all the Precedents, £ Keb. 474
That neither an Information b gui tam, on a penal Statute, nor an Infor. p Kb g
mation by the King for an  Intrufion, or other k¥ Wrong of a Civil Na- ploa, o
ture done to his Lands, Goods or Kevenues, need the Words comtra pacens, ¥ide = Keb.
SetZ. 95. 1f the Offence indicted be exprefly laid partly in the Reign 1'%, 5,7
of one King, and partly in the Reign of another, as where 7. S. is in- o Rith. Ene,
dited for having eretted a Wear in the Time of Queen Elizabeth, and 4o Bl 2
continued it in the Time of King James, and thereupon the Indidors con- o1 o,
clude, That fo the Wear was ereYed and continued contra pacent Regis, €. CoEnt.frora
withoat adding contra pacem muper Regine, the IndiGment is 1 infufficient, ’6;.“;1_3‘:;;
becaufe it appears, That the Commencement of the Wrong, which is “Raft. Ear.
as much indifted as the Continuance, was in the Reign of Queen Elizab, E;’EP:' o
and confequently, if 2 Crime, mult have been again(t the Peace of her ;72 to 450,
Reign. But if the IndiCors had concladed only, That .S, fo conting- * Ra. Ent,
ed the Wear comraz pacem Domini Regis, &v. and had laid the Eredi. ’;-Eg‘,;;;m_
on of it by Way of Recital, or Indncement only, it is ™ faid, that the pL 16.

Indi@ment had been good, becaufe it thould be taken as an IndiGment . 86.
for the Continnance only. .

pLT.
Sei?, 96.  As to the ninth Point, viz, Whether it be neceffary in the Eirgﬂ?iafm
Body of an Indi@ment at Common Law, to lay the Offence contra coro- i
nam & dignitatem Regis, it is obfervable, That all the Precedents of In- b, .
dickments in Coke's Entries, cited in the ninety-fourth Se@ion, which f;’f‘l‘{';f{“-
lay the Offence contra pacem, lay it allo, contra coronam O dignitatem, &ve. gy, 263,
Yet not one of ® Raftal’s Precedents doth fo; neither do I find any one ° see 2 Bulitl
Cale wherein an Indi®ment againft which no other Exception could be f\’,:;n‘ 9rs0n
taken, has been adjudged ¢ infufficient for the Want of thele Words. vs Rol Ap.
But on the contrary 1 find it exprefly refolved in P Holbrook's Cafe, That §2.PL &
an Indi&ment of 2 Riot is good without them. ;5;?';5;,'91&
Seil. 97. As to the tenth Point, viz. Whether it be neceffary in the Bo- 5.
dy of an Indiment, at Common Law, to lay the Offence in contemptun :},"“;_F'““‘”
Regis; it is fo laid in fome Indictments of inferior Crimes in 9 Coke and Ra- +CoEar 36,
ftal, and in others r not. Allo it is o laid, with the Addition of the E"fﬁé's's
Claule contra leges fuas, in every Informarion of Intrufion upon the King's Pfg, o
Lands in € Coke and ¢ Reffal, and alfo in an Information in v Coke for a ¢ CoBarayae
Trover and Converfion of the King's Goods. But in * two Informations g}: RV
for Miues claimed by the Kiag, which are the only Precedents I find of Bl 12. 3b0s
pl 13. 385

plag 387 plas. 1 Co 16, b. 35 b, t Raft. Enr a12.pl. ¢ " Co. Ent. 392, pl 16, *Raft. Ent, 415 pl.3-
Plaw. Com. 310,

this
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this Kind, the (uppofed Jnjury is 12id only ad dummum Regis, without ei-

ther of the {3id Claufes ; neither do I find either of them in any Indi&-

ment of Treafon or Felony, nor inany Information gui tam in Coke or Ra-
*4M.6.4 flal; and tho’ it feems to be admitted in the Year-Book of @ 4 H. 6 that
gl‘;f'mmsl in an Action on a Statute it is neceflary to conclude, in comtersptum Do-
SLucw 132, #tink Regis, yet in ® Lutwsch's Entries it is oftner omitted than ufed, and
133,134,035, no Exception appears to have been taken for the Omiffion.
D2I0WST St 8. Asto the eleventh Point, ziz, Whether it be neceffary in an
859. plL6t. Indiflment at Common Law to lay the Offence illicite, 1 cannot find this
;‘_";;"?'5' Word vfed in any oneof Cokes or Rafll’s Precedents of Indictments, nei-
“ 3 Rol. Ab, ther do I find any clear and exprefs © Authority, that it is in any Cafe
3 JP'- #  neeellary inan IndiGtment at Common Laws but on the contrary I find
) Sitk 3on it exprelly 4 adjudged, That it is not necefliry in an IndiGtment of a
6 Mod.268. Riot, becaufe the A& it (eIf contained in the Inditment {o plainly ap-
f‘;f;;ﬁ‘ ., pears to be unlawful. But where a Statute ufes the V\«_’ord unlawful)
ch 23 ra in the Defeription of an Offence, it is cerrain that an Indittment ground-
B ed on it muflt ule the Word #licite, or fg)mc other tantamount.
pl. 30, Sect. 90, As to the twelfth Point, »iz. Whether a_Dcfe& in any of
f 1 Kb, 252 the Particulars above mentioned be amendable, I take it to be ¢ ferrled,

ET'K’C‘I’,' (8o That no criminal Profecution is within the Benefit of any of the Statutes
plirz. of Amendments ; from whence it follows that no Amendment can be ad-

18id 155, mitted in any fuch Prolecution, bat fich only as is allowed by the Com-
P ke, Mon Law, And agreeably hereto 1 find it laid down as a f Principle in
45. pl-120. {ome Books, That the Body of an Indi¢tment removed into the King’s Bench
2Keb. 141 from any inferior Court whatfoever,except only thofe of London,can in no

B}: i,g- "4 Cafe be amended; but it is faid, That the Body of an Indidtment from

Conira, London may be amended, becaufe by the City-Charter a Tenor of the
:?“,{E,;}js',‘ Record only can be removed from thence. b And it feems, That by the
pl. 20, Cousfe of the King’s Bench, 2 Rule may be made on any Coroner to a-

[ id 15 mend even the Body of hisInqueft by his Notes in a meer Matter of Form.
fx-;b‘g;,,?_' But I do not find it any where helden, That this can be done after it is

pl. 26. filed, by which it becomes a Record of the Court; and then the fame

viaetlob. 135 Ohiedions feem to lic againft the Amendment of it, as of an IndiGtment.

ch'zy. But it feems to be ! agreed, That the Caption of an IndiGment from any
T S 140, Place, may upon Motion be amended by the Clerk of the Affifes or
¢ Sid. ,?';',‘ “of the Peace, {o asto ¥ make it agree with the original Record at any

Time during the fame Term in which it came in, ! but not in 2 {ubfe-

pl 7.
i‘,,,K;:' 656 quent Term. But | have known it holden, That the Caption of an In-

3 Mod. 167, quifition cannot be amended at any Time after it is filed, any more than
”g“ij:c' the Body, the Reafon whereof perhaps may be this, That the Caption
;L;; & being Part of, and drawn at the fame Time with che Inquifition, greater
SO Exaitnef(s is required in it than in that of an IndiGment, which is lefe
ol > as a Thing of Courfe to be drawn up by the Clerk of the Coure, when
1 Keb. 45, Occafion thall require.  Alfo by the Opinion of two Judges againft thac -

pl 120 of two, the Want of Continnances in the Record of an Attainder of Fe-

fssféi?!{;f.' lIony ™ cannot be amended by the Certificate of the Clerk of the Affifes,
pl. 7. efpecially if the King fignify his Pleafure, that he doth nat defire any A-

11512- [: 7% mendment. And it feems to be ® {eetled at thisDay,that no Difcontinnance
10Ed.4. 15, is amendable in any criminal Profecation,® without Confent.  But it hath
Bl 15 been P adjudged, That a meer Mifprifion in the Joining of an Ifluein a cri-

m y Rol. Ab, ¢ - Al > .
:9’5. A. minal Profecution, as where the Word fimiliter, &, is omitted, may be

1 7N, 410 . .
n{ Yaik 61, 52. 6 Mod. 268, Bro. Amendment, yo, 17, 65, 92. Firz. Amendment, 19, 29 Ec 3. 32, DI{-
enntinuance de proceds, 47, © 3k H. 7. 40. pL 5. Pitz. Amendment, 78, ¢ Cro, Jac, 502, 26, §30. 2 Rol.

Rep. 59,
amended
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amended at any Time. Alfo it hath been = adjudged, That the Dite&i- * : Keb.goo.
on of a Fenire, Vicecomitibus of fuch a Place, which is retarned by 1.8 ]9):.:3;;!. ’5.
vicecomite, may be amended on the Qath of 7. § that there is but one 1 Sid. 244,
Sheriff of the Place, which is himfeIf  Alfo it is every Day’s Pradtice to 7% & to.
amend ® eriminal [nformations, and the Pleadings thereon by Rule of ;sLév.' 330
Court, while all is in Paper  And € @uere if the Record may not be fo ° r Salk. 47.
amended by the Papes-Book at any Time before Judgment? 1:"3:;;3:
Sett. 100. It feems to have been anciently the common Pradtice where pl 2,3
an Indidtment appeared to be fufficient, either for its Uncercainty, or the Oalk so.
Want of proper legal Words, not to put the Defendant to anfiwer it 5 B Kb,
but if it were found in the (ame County in which the Court fate, to 452.pl4s.
award Procefs againt the Grand Jury, to come into Court and ¢ amend ff,;,c';;‘;‘f‘
it. And it feens to be the common Pradice at © this Day, while the ; Lev, 430.
Grand Jary who found a Bill, is before the Conrt, to amend it by their 2 Allg
Conlfent in a Matter of Form, as the Name or Addition of the Party, &, Ei;?_',_ fe
Set?. 1o1. And now I am in the fecond Place to thew what ought to be pl3.
the Form of the Body of an Inditment upon a Statute; for the better Ua- g!fi‘;s- 8-
derftanding whereof, baving premifed, thar the fame Rules which have & ¢ p. 97:
been already laid down concerning Indi@ments at Common Law, are ge- Lucter A,
e X . . itz Indi%s
nerally apphicable to Indictments on Statutes, I fha!l in this Place confi- L% 2,3,27.
der {uch Matters oniy as mose pecaliasly belong to the Form of the Bo- 7ide a5 E 3.

dy of an Indi@&menr upon a Statate, under the following Particulars: A N
ment r2.

1. Whether it be neceffary that fuch Indi®ment recite the Statute “Kelyages?.
whereon it is grounded.

2. What Mif-recitals of fuch Seatutes are faral,

3. How far it is neceflary to bring the Oftnce indicted within the
very Words of the Statute,

4 Whether an IndiGtment grounded on a Statute, which will not
maintain it, may be made good, as an Indictment at Common Law,

3. How far it is neceflary to conclude contra formam Statuti.

Seft. 102. As to the firlt Particular, wiz, Whether it be nieceffary that
fuch Indi&ment recite the Statute whereon it is grounded, I take it to be
ffertled, that there is no Neceflity in any Indi@ment or Information on f s H.7umb
a g publick Statute, to recite {uch Statute, whether the Offence be fuch Fiop AR
only becaufe prohibited, or be an Evil in its own Nature, and whether ﬁ":: Statuce
it be prohibited by more than one Statute, or by one only s for the Z'Roi.Aw.
Judges are bound ex officio to take Notice of all publick Statutes, b and pl. g
where there are more than one by which an Indi®ment or Information f"";d'&g"""
may be maintained, they will go'upon that which is moft for the King's 1116 1.
Advantage, pl. 2.

As to the fecond Particolar, viz. What Mif-recitals of fuch Statutesare 6%4% 2

C:o. El. 236.
fatal, 1 fhall endeavour to thew : pl L
Cro. Ca. 219,
1. Whether all Mif-recitals of the fubftantial Part of the Statute are Byf:"”
fatal, 346-pl 9.
2. What Mil recitals of the Place or Time at which the Parliament }:ﬁ";,%f:',f’:,
was holden. Parlian. 15,
3. Whether a Mif-recital of the Title of 2 Statute, ‘:gf CT’;:E'-
4. What other Mif-recitals are fatal, 477;'32"3, Yo

1
Dyer 159.pl. 37. Bro. Parlisment 75. Bro. Champerty r. Show. 337. E. N, B. 5¢. C, feem cont

pl. 7.
rary. Suwere
6 Mod. 140, 141. 8 Moor 468. pl. §59. Muor 6g9. pl. 97¢.* 4Ce. 13. 76, Bro. Avowry 5, Bro. Parlia-

ment £5,32. "Dyer 155 pl 19, Dyer3q6.pl.o. s H 7.17. b, 6 Mod. 140, Fide Cro. El, 187, pl. 12,
Ir Seif. 103,
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of a foppofed Parliametit, where there was no {uch A&, the Court will
not find one out to make it good. Alfo it hath been # adjudged; That * Moor 302
a Repugnancy in fetting forth the Time when a Parliament was Holden, - 45%
is fatal, as if a Stature be recited as made on foch a Day, in the firft
and {ccond Years of fuch a King, for it is impoffible that one and the
fame Day thould be in two Years.  Allo it is holden in b Croke’s Reports, ° Cio L6
That an Indittment was difcharged for not fhewing in what County a P 3"
Parliament was holden ; but no Reafon is given for this Opinion, ¢ and ;. 75_;.. ¥
it hath been adjudged, That the total Omiffion of the Day when the
Parliament was holden, is no Faule in the Recital of a Statute,  Alfo ic
feems to be 4 agreed, That a Miltake in fuppofing a Statute to have & Yelv. rz7.
been made at a Parliament Lolden in fuch a Year, when in Truth it ,'12:::],';_"“
was then holden by Prorogation, may be help’'d by the conftant Courfe p. 6s.
of Precedents upon fuch' Statute.  Alfo it feems to be © agreed, That Dyer 7%
not only a Mif-recita] of the Day whereon the Parliament was holden, £ cre. Car.
but even a Mif-recital of the Purview of a Statute may be falved by a 232, 23
general Conclufion contra formam Statuti, without adding prediti, ée. l;{,';,f,‘_s",'g,,
T Bue I do not find it fettled, Whether a Fault of this Kind can be help’d 152. 3 Keb.
by the Defendant’s Admittance, that there is foch a Statute as is fuppo- F47 643
fed; and it will be difficoit to maintain that the Party’s Admiteance of € Afemed
what the Court judicially knows to be contrary to the Trath, can make GroJic.s30,
good any Judgment, [?lf“;;;_ Gro.
Sef. 107. As 1o the third of the Particulars above-mentioned, viz.
Whether the Mif-recital of the Title of a Statute be fatal, it is & faid to § Todre
have been holden by Sir Matthew Hale, That the MiCrecital of theenti- >+
tuling of an A& will not vitiate a Replication, becaufe it is not Matter
of Subftance ; and a Judgment is ! faid to have been lately given in the * 6 Mol 62,
Court of Common Pleas agreeable to this Opinion 5 but the contrary is
i {aid to have been fince adjudged in the Court of King's Bench, L6 Mod. 42,
Sef?. 108. As to the fourth of the Particulars above -mentioned, viz.
What other Mil-recitals of a Statute are fatal, ¥ it is faid to have been x . Rot Abr.
often adjudged, Thatva Variance in reciting a Statute to commence after 65 LetrerB.
the Making, where the Statute is exprefs, that it {hall commence after the
End of the Seflions, is fatal. But I take it to be a fertled Rule, That a
Variance no Way altering the Senfe of the Statute does ! no Hurt 5 a5, v, . ..
where in the Recital of an Qath preferibed by Statute, the Words Sez o o
Rome are put for See of Romey and I do declare in Confrience inltead of I ds
declare in my Confeience.  Alfo it eems to be ™ agreed, That a2 Variance ., gy,
from an tmmaterial Part of a Statute does no Hore, ™ and therefore that pi. 1o,
where a Statate contains feveral Branches relating to feveral diftind 2 Co 42
Matters, an Omiflion of fuch Branches as no way relate to the Gffence c':nmi;ff;f
indicted does no Hust, becaufe they are nothing to the prefent Parpofe. 135 564,
Alfo it hath been adjudged, That every Mif-recital even of fuch Branch i 19+
is not fatal; as if it vary'only in {uch a Part of the Defcription of the cam. a5,
Offence, as is pat in oaly by Way of Flourith, and ex abundanii, and 1c5 =
Y “7 s vt To
takes no neceflary Ingredient in the Offence prohibited, nor needs any !E' y
Proof ; as ifin a Profecution on the Statute of 12 R. 2. the © Recital be Hob 536,
that none thall devife, (peak, or tel! any falfe News, Lies, or other fuch 3?5"'{‘?‘_""
falle Things, & c. unde difcordia ant aligna lis (Anglicé Debates) inter magna- ,;;fﬂ:;&jr'
tes, wel inter magnates € commmnitatem ditii Regui orirs poffimt; where the Paim. 5os.
Words of the Statute are, That wone fhall devife, fpeak, or tell any folje '1on 19+
News, Lies, or other fuch falfe 1 bhings, &e. whercof Difeord or any Slander
mright vife within the faid Ream ; for the ik Words, wviz. That none frall
devife, &c. any falfe News, Lics, or other fuch falfe Things, &c. are only
matesial,
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toaterial. Indeed as this Cafe is teported by Croke, there is a Mif reciral
even in this Part, for inltead of other falfe Things, the Rectial is {aid to
mention other Things generally, omitting the Word falfe 5 but | fuppole
that this is a Miftake of the Printer, and that there is no fuch Variance
in the Record of the Cafle, becaufe no Exception is reported to have been
taken to it. _

Sei#. 10g. But if a Mif-recital of fuch a Part of the Parview of a Sta-
tute be not fatal, it feems a fortiori to follow, That a Mifl recita] of
the Preamble is not material, where the fubftantial Part of the Purview
is well recited. And upon this Reafon chiefly, as I {oppofe, it hath

1 Vide3Keb, been adjudged, Thar if in an AQion on the # Statute of Hue and Cry
647. p1-68. for a Robbery, the Declaration recite the Preamble to {peak of the Buyn-
i'_s]i,’f?:'_ ing of Houfes, where the Statute mentions Arfons generally, without
v2Jon 49, any particolar Mention of the Arfon of Hovfesy or inan Attion for the
5";{5;'64? Slander of an Earl, on 2 R. 2. 5. if the Declaration in reciting the Pre-
sl es " amble, mention only what relates to Earls, &e. and omit the Clanfe
3 Keb. 661, concerning the other great Officers, b yet the Plaintiff may have Judg-
O cr,  ment efpecially after Verditt, And thefe Refolutions feem to weaken
Jue.139.  the Authority of Parker’s Cafe reported by ¢ Hutton, wherein it was faid
¢ Hutwon $6; £5 have been holden by three Judges again(t the Opinion of Hobart, that
§7iieb. 648, the Puotting of the Word indicari for indifZari in the Recital of the Pream-
663. ble of the faid Statute of Hue and Cry, in a Writ grounded thereupon,
2 Jonsos5t i fatal,

Seif. vio, If an Indiltment on 8 H. 6. in reciting that Part of the
Statute which declares in-what Ations the Party grieved fhall recover his
Damages, after having mentioned Recoveries by verdill, omit the

sCro.El186. 4 VWords or i any other Mamner 5 or ufe the € Words Affifum nove diffeifine
plio for Affifam wove difféifine T or recite the Statute, as giving theFinc on a
[ B9 Recovery by A@ion difo Domino Regi, where there is nothing to make
rpat.a s, good the Word diéfe, £ or recite the Statute relating to the B.inging an
‘F“:;EI'M" Ation to be, if the Party after fuch Entry make any Feoffnent, &c. where
;:a.nllelf Cafe, the Words are, if after fuch Entry any Feoffinent be mide, or b yecite it to
Cro.EL.697- be, if any Perfon be put out and diffiifed in the Conjunflive, where the
}?(Ijrln‘.hET.gti. Words of the Starate are, if any Perfor be put ont or diffifed in the Dif-
pLg.7ide  junllive, the Variances have been adjudged fatal, Yet 1 it hath been
C{“‘If" 697- holden, That the lalt of thefe is an fmmarerial Variance, becaufe tho’the
fc,‘,,fg;,,:,, Words above-mentioned be disjuntive in the Statute, they have always
ph 10 been exponnded in the Copulative. Alfo it may be queftioned how far
3 Keb 662 (e reft of thefe Authoritics may be Law at this Day, fince of *late the
Conrt has not been (o ftrict in Recitals as formerly 5 and if an IndiGtment
fuily recite a Statute {o far as it concerns IndiGments, a Mifprifion in
what concerns other Matters {eems to be much helped by the Authorities

of the Cafes above-cited.
tio He 31, Oeff. 111, It hath been ! adjudged, That a total Omiffion of the Claufe
32 “'hi,ff"‘ of a Statute which ordains what the Party (hall forfeit, does no Hurt.
eninthe . Yer it the Statute be wholly mif recited in fuch Claufe, as if the Words
Abridg- ™ gdusitteret or forisfaceret be ufed in {uch Claufe for amitteret and forisface-
E’g:;’gf“" ret, the Exception for the Variance feems to have greater Weight, Yet if
Bro Cham- the Word mif-recited be fynonymous with the other which is rightly re.
peres. o Cited, and the whole Purport of both as fully exprefled in one Word,
Com. 84 b, Which is properly recited, as if both had been ufed, as it certaialy is in the
Dyer 160, Cafe above-cited, wherein the Word forisfaceret is rightly recited, and the

plo Jee Word amitseret mil-recited, it may perhaps be queftioned whether fuch an
s=1.pl. s, Exception would be fatal at this Day, efpecially confidering that it is in a

;W‘ Lro. Part
ac. 362
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Part of the Statate which might as well have been-omitted in the Reci-

tal; and there is no Variance but from a Word wholly nugatory and
fopetfluous, and the Senfe. would be compleat by rejecting the Word
miltaken, as Sorplus and in{enfible.  But if in the Mifrecital of fuch a

Claufe, there be fuch a Variance as carries with it a plain material Re-
pugnancy to the [neent of the Statute, 2 as where the Words, whocver 1, o, 10,y
foall do the fame, fhall incur the Pasn, &c. ave thus secited, whoever fhall do 13.3.

tbe contrary, fbll incur the Pain, &e. 1 do not well fee how any Thing ;*“P‘;"’&&'
can be faid ro make it goods for it is a general Rule, that b Repugnan- C:Eru.‘l:ll.sgs.
cies in Indidments are fatal and the Profecotor himfelf declases, That 57

not thofe who do the Thing indited, but thofe who do it not are within e the Books

the Penalaty of the Statute. Inter Parst of

SE 112, As to the third Particular, vi2, How far it is neceflary to-‘(';i’i S‘I-&i_""-
bring the Offenge indicted within the very Words of the Statutes 1 take P{";"E - 749
it for a general Rulg, that © unlefs the Statate be recited, neither the feemscontras
Words contra & formam Statuti, vor any Periphrafis, Intendment or < Con- N

. . . . : Y. 36%.
clufion will make good an lndi¢tment, which does not bring the Fact pl2s.
prohibited or commanded, in the doing or not doing wheteof the Offence :ﬁRo.Rc.:z;r,
confifts, within alt the material VWords of the Statate, And upon this Pron 211,
Ground it hath been refolved, that an Inditment of Rape finding that i1 Co. 8 a.
¢he Defendant fuch a Day-and Place, &¢. A. B. fulonicé copit, & eam ad- 5 \ro; ELaaT:
sunc ¢ ibidem carnaliter cognovit, &re. comtra voluntatem fuam, Crc. is not Ero. Fl 20r.
f {ufficient withont the Word Rapuit; becaufe that is the Word vled by ek 3.
the Statute which makes the Offence Felony: Alfo it hath been ¢ ad 3;‘%3?;,’:;:
judged, That ladi@ments for Perjury on 5 EL 9. omitting the Words Bro. Indiit-
zoluntarié ¥ corrupte, in fetting foreh the Swearing; and Indifments for ',',":.':}?, T eh
ftriking in a Church on 5 & 6 Ed. 6. 4. b omitting the Words #o the In- 23 Gl 77
tent to firiké, &ec. and Indi@ments for atding the Procurers of the Pope’s ‘,C"’—EI-'%?-
Bulls on 13 EL 4. ¥ omitting the Words To the Intent to fet forth, &c. the Cro. BY, 201,
ufurped Porwer, &c. and Indictments for Foreftalling on 5 & 6 Ed. 6. v4. 30
fetting forth, That the Uefendant bought certain Goods of 3. 8. which ;:'I;:?::'ki-”‘
he was about to fell at fuch a Market; but ! not exprefly alledging, Entics, ;27,
that fuch Goods were then coming to fuch Market to be fold; and = Indi&. 3%
ments for ingroffing on the fame Statute, {etting forth, That the Defen- pl(,:;?]‘”"
dant booght {o much Corn, e without alledging, that be iugrofféd it, 2 Leon. 188.
: ; H : Noyizn.

&c. by buying, &c. and Indiétments for Treafon in Compalling the [, 167

King's Death, on 25 E. 3. baving neither the Word Compafs vor Imagine, pl. 5.

Cre. cannot be taken as Indictments on fuch Statutes. And the like hath 't Rel Rep.
been adjudgcd in mény other © Cafes. ;:a]l.look T,
Se7. 113, Neither doth it {eem to be always [ufficient to purlue the Cb. so.

very Words of the Statute, unlels by fo doing you fully, direétly and ff?’L'ef,’n’;S‘,‘

exprefly alledge the Fadt in the doing or not doing whereof the Offence see Book 1.

confilts, without any the leaft Uncertainty or Ambigpitys for i bath ‘;-ll&!?o.&
aedl 158 200

been P adjudged, that an Indictment for Perjury on 5 El 9. fetting forth, » K.ayuy, o
That the Defendant taffo per fe facro evangelio falfo depofuit, &c. is not B- 1 Ch. 1.

good without dire@tly fhewing that he was {worn. Alfo it hath been E‘fff"(?n' .
4 adjudged, that an Information on 18 H. 6. 17. fornot abating {o much Dyer, ;';5. ‘

of the brice of Wine (old as the Veflels wanted of the Statate-Meafure, V%9
T holke 227,

is infufficient, if it do not exprefly thew how much they wanted. Allo 165,
it is f2id, That an Indi&ment on the Statute of Ulusy fetting foreh, that S#.Sec. 106,

the Defendant took more than five in the Hundred, is not good, without ;,R‘,’;‘Ab's"

thewing in particalar how much. o Ed 326,27,
FCro El.rog,

plir.

s{f Sedf, ¥4 SeegEd 4 26,
42 Leon. 38,
9.
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Of Indiciment. Rook I,

Setf. 114, As to the Defeription of the Perfon of the Defendant, in
order to bring him within the Parview of a Statute, which extends on-
by to fuch Kind of Ferfons as are {pecially mentioned tn it it is a good
2 general Role, That every Indidtment muft bring the Defendant within
all the Deleriptions mentioned in the Body of the A&, except they are
fuch as carry with them the bare Denial of a Matter, the Affirmation
wheteof is a proper and natural Plea for the Defendanty as where it is
enalted, That all Perfons having no Reafonable Excufe to be abfent, fhall
go to their Parith-Church, ¢ in which Cafe it is faid, that it is not
neceffary to thew, that the Defendant had no realonable Excufe, for this
will come moft properly in Queltion from the Plea of the Defendant.
Alfo it feems that there is ng Need in deferibing the Defendant to fer
forth the Place where the Thing happened, which brought him within
the Defcription, as hath been more fully thewn in the 86th Se@tion.
Alfo it hath been adjudged, That it is ® {ufficient in defcribing the De-
fendant to fay, That he exiffens {0 and o, as the Statute mentions, did
the Falt, without alledging that he was fo at the Time of the Fa&;
for that fhall be intended, as hath been more fully fhewn in the fixry-
third Sedtion,

Sett. 115. It feems © agreed, that there is no Need to alledge in an
Indi&ment, that the Defendant is not within the Benefit of the Provifoes
of a Statute whereon it is founded ; and this hath been ¢ adjudged, even
as to thofe Statotes which in their Purview exprefly take Notice of the
Provifoes, as by faying, that none thall do the Thing prohibited, other-
wife than in {uch {pecial Cafes, &. as are exprefled in the A&. But ag
I take it, a Conviftion on a Penal Statute ought exprefly to thew_ that
the Defendant is not within any of its Provifoes 5 for fince no ¢ Plea can
be admitted to fuch a Conviftion, and the Defendant can have no Reme-
dy againft it, bat from an Exception to {ome Defedt appearing in the
Face of ir, and all the Proceedings are in 2 fommary Manner, it is but
reafonable that {uch a Convition fhould have the higheft Certainty, and
fatisfy the Court, That the Defendant had no fuch Matter io his Favoor
as the Statute it {elf allowes him to plead,

Sezf. 116, It feems to be Iaid down as a general Rule in T Sawil's Re-
port, which is alfo confirmed by the Year-Book of 11 H. 4. 14. That if
the Statute’ whereon an Indictment is grounded be particularly recited 5
the general Conclufion, contra formam Statuti, after the Allegation of the
Fa&, will fupply an Omiffion in ir of a Circumf(tance mentioned in the
Statute, which would be fatal without fuch a Recital a2od Conclufion 3
for fince the Statute is particularly recited, and the Defendant charg'd
with having done the Offence againft the Form of it; and it is impoffible
that he could fo have done, it any Circum{tance exprefly requis'd by
the Statute had been wanting; it feems that the Offence may propetly
enough be faid to be as folly fet forth in the very Words of the Starate,
as if {uch Words had been repeated in the Allegation of the Off:nce, ac-
cording to the common Rule, that Perba relata hoe maximé operamtur per
referentiam ut ineffe videantur. Neither do I find this contradicted by any
of the Refolutions in the precedent Seions 5 for it does not appear that
there was {uch a Recital and Conclufion in any of the IndiGments there-
in referrd to. Yet notwithltanding the Omiffion of a Circnmftance
mentioned in a Statute, ‘may perhaps in fuch Manner beholpen 5 it feems
that the Want of a certain Defcription of the Time or Place, or Things
or Perflons concerned, or of the Conclufion contra pacest, or of an exprefs
and direé Allegation of the Fact it {eH, cannot be fo {upply’d; for fuch
Omiflions ¢ vitiate an IndiGtment drawn in the very Words of the Ag.

I Sk 7.
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Sect. try.  As to the fourth Particular, viz. Whether an IndiGment
grounded on a Statute which will not mainrain it, may be made good as _
an Inditment at Common Law; it fems formerly to have been ¥ gene- *CroElajs,

. . . . 1.
raily taken for granted, chat ne Indi&ment whatfoever which is ground- £ 1} 307
ed on a Statute, and concludes contra formam Statuti, and cannot be pl 1o, =

made good by any Staturte, can be maintained as an Indi&ment of an E;“if_-'- 637.

Offeace at Common Lawy the chief Reafon whereof feems to be this, 5 [con. 154
That it appears that the Profecution is intended to be grouinled on a Noyryiaza.
Foundation which wii} not fapport it.  But the contrary feems to bave zl%:'lfz;d
been adjudged in € Page's Cafe, whercin it was refolved, That if Per- Cro. Coogss.
fons be inditted {pecially on the Statute of Stabbing, and the Evidence 2 K<b: o
be not fufficient to bring them within the Statore, they may be found b g’} §66.
guilty of general Manflaughter at Common Law, and that the Words pl. 7.
contra. formam Statati (hall be reje@ed as fenfelefs, where the Offence is f’;“"rf}c“};f"c
prohibited by the Common Law only. And the fame hath been fince may be col

4 adjadged as to other Statutes; and as I took ir, was Jately agreed in leéted fropm 2

. . . . Rol, Ab. 82,
an Information againft the City of ¢ Normich, Pf,f_’ f’l:d

Jett. 118, As 1o the fifth Particular, viz. How far it is neceflary for t Jon. 379.
an Indittment on a Statute, to conclude comtra forpam Statuts, it feems H.P-Cs5

A s A 3 Aleyn 43,44.
that Judgment on a Statute thall in no Cafe be given on an Indi@ment, B ;. C?:.g;l:

which doth not fo conclude; for granting that foch Judgment may in ffasszi-.
- - - b - L} .
fome Cafes be given inan Ation brought at Common Law, without Re- , x5 155>

ference to any Statote, as it is f faid, that Judgment on 8. H. 6. 9. may sl 5.
be given on the old Common Law, Writ of Aliife of Novel Diffeilin, yet 7 ¥ Salk.

zla,

it will not follow, That fuch a Judgment can in any Cale be given on « The King
an Inditment drawn 2s for an Offence at Common Law without any agiintt the

Reference to Statute.  For as to the faid Cafe of an Affife of Novel Dif+ gy, °f Now
feifin, it may be faid that the Statute of 8 H. 6. exprelly fays, That the judged Hilar,

Party may. recover by fuch Writ; and therefore fince there is no {pecial ?'gcﬁ”f;"z
Wit of this Kind formed upon the Statute, and the Party has & no .

Authority to make out 2 Writ himfelf in a new Form, it is reafonable ?’0-] Alion
that he may recover by the old Writ. But ir b feems that Judgment on 5

this Sratute cannot be given on an Adion of Trelpafs in the Commog 82 Infh. 407.
Law Porm, becanfe there is a {pecial Writ of Trelpals in the ! Regifter | /%2 Intt.

100,

grounded on the Statute 5 and it {eems to be ¥ agreed, that where there 10 Pastis.
is a fpecial Writ grounded on a Statate, Judgment (hall never be given ment, 75,

7 . s i, 1 Regi
oa fuch a Statute in an Adtion brought at Common. Law. And in like gé_ga'_ﬁ“

Manner, fince every one who profecutes an Indidtment is ac Liberty to * g H 6.1,
draw it as he pleafes, {o that be obfesves the general Rules of Law con- PL 5.

. .ol . . 4. pl. 4.
cerning Indictments ; it feems to be ! taken as a common Ground, That j, }f,s,";_g,_

a Judgmear by Statute fhall never be given on an Indi@&ment at Com- 47Ed. 3. 1.

mon Law, as every Indi®ment which dath not conclude contra forvram 19:!'1-1?'4 b
Staturi; thall be taken to be. And therefore @ if an Indi®tment do not : 824 9.
conclude contra formam Statuti, and the Offence indifted be only prohi- #h 5.

bited by Statute and not by Common Law, it is wholly infufficient, and g, 1o ye

no Judgment at all can be given upon it: But if the Offence were allo ture, 6, 1o
an Offence at Common Law, I take it to be in a grear Mealure fettled gfri'}‘l‘ld’{
at this Day, that? Jodgment may be given as for an Offence at Com- meas, 10,
mon Law, tho' the Indi&ment conclode comtra formam Statsti, as hath been Ecxr;::r, 8,
more fully thewn in the precedent Section. fur Brabi

‘tion- t, 3.
Beadlor, 57, pl. p2, Cro. BL 959, 760, ! 8¢ the Autherities ¢ited to the other Parts of this Seftinn, ™ 5 3;{01',
R: 38,1 daund. 740, 1 Sid. 409, 3 Kéb, 506 pl 5o, 1t Salki 370, pl 4. P See the precedenc Seffion. 2 Keb.
337 plo 7. 1 Sid. 4og. 4 Ssund. 249, 250, 9 H. 6 56, pl. 32 Tire” Attachmeac fur Frohibition, 1, 3. But s
Rof. Ab, Bz pl. 2, 3. 2 Kab 86, ph 70. 1 Jo. 378, 382, feem contrary.

Seit. 119
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Sect. 11g. If there be more thari one Statute conceining the fame Of.
$Cra.El 750, fence, and the firlt of them were never difeontinued, and the later 2 only
pl & continue the former without making any Addition to it or only ° qua-
Open 135 lify the Method of Procecding upon t, without altering the Subftance
byely. 116, Of its Purviesy it feems agreed, That it is fafe in an Indiltment on any
CoJueu87 fuch Statote to conclude comtra formam Statwtiz and it hath been <
?’é"giv, 6. holden, That a Conclulion contra formam Statutorum, will in {uch Cafes
see Cro.Jac. vittate the Profecution , but where 2 Statote bath been wholly difconti-
5.0n 0 nued, and s afterwards reviv'd, there ¢ feem to have been fome Opi-
{ Locw. 221. Dions, That a Profication on it ought to conclude contra farmam Statuto-
“Cro. EL760. rymy,  Alfo where the fame Offence 1s prohibited by feveral independent
',]]g':'p;, (s Statutes thereare {ome € Authorities, that you muft either conclude contra
aleon. s, formam Statutorum, ot contra formam of the particolar Statotes paming
;]""IJ;“' '#*them, and that if you barely conclude contra formam Stauti, the Indic-
Aleyn.g0,50. ment will be infufficient, for not thewing on which of the Statutes it was
I:}:Ilttﬁléhuf. taken. But there are alfo ltrong f Authorities for the_ contrary Opinion,
.«C”'}mpt‘_"' which s allo moft agreeable to ¢ Precedents 5 to which may be added,
req. pt 49, That if it be a good Obje@ion to fuch an Indittment, concluding contra
SH. 7115 formam Statuti, that it appears not on which of the Statutes the Profecu-
pl.io.  tion is grounded, the (ame Objedtion may as well be made to an Indi&-
4 Co. 38 o mene concluding contra formare Statutorwm 5 for it no more appears from
Ab. 79.p). 3. tuch a Coaclufion on what Statute the Profecution is grounded, than
82.pl.5, 6. from the Conclufion contra formare Statutiy and yetit feems to be b gene-
2‘;‘0“ Ch rally admitted, That a Conclofion contra formam Statutoram is good
Aleyn s0,  Where the Indi@ment is for an Offence prohibited by feveral Statutes.
B.1.Ch. 85, Allo where {uch an IndiSment concludes contra formam Statwii, without
fe&:,";”' fhewing what Statate is | intended, why may it not be faid tbat {uch Sta-
pl 15 tute fhatl be taken as is mo{t for the King's Advantage, as well as where
Clmé El. 750. the Indi@ment concludes contra formans Statutorun, in which Cafe it {eems
iieyh 49,50, t0 be admitted, thar ic {kall be {6 taken. But where a later Stature
Lamb. B.4. ordains, Thata former Statute fhall be executed in 2 new Cafe not men-
Fg'yf'”f' tioned in t-hc.formcr-,‘as 8 H. 6. 9, does, that i5 Rfc. 2, 2. fhall be exe-
pl. Is. cuted i the Cafe of a Forcible Detainer, which is not mentioned in
3413;)}"“2- 15 Ric. 2. or where a pew Starute adds a new Penalty to an Offence
229 prohibited by a former Statute, as k 23 Eliz, doth that of 20/ fora
< H. 7. t7 b. Month's Ablence from Church contrary to the Tepor of 1 Flizm. it feems
g;‘:;’ ¢’5,. that it may with greater Realon be argued, Thart if the Indiciment con-
Contray 2 Le. Clude contra formam Statnti, it will be U infufficient, becaufe it may feem,
SR Re. 65 thae the Offence is not punilhable by any one Statute only.  Yet confi-
k pide Cro.. Gering that the Precedents in thele Cafes generally conclude contra formam
Jeeorgr. Statuti, and the Profecution in Truth depends cn the Addition made by
§If°6'h"?5°' the later Statute, which feems of it felf alone fufficient to {upport ir,
2 Leon 5. if may be reafonably argued, and feems agreeable to the later m Opj-
'Aleyn 49 nions, that {uch a Conclufion may be alfowed in thefe Cales alfo.  How-
pide s Mod, €VOT Tt feems fafe in any of the Cafes abovementioned, toconclude contra
191, formam B Statut’, which (hall ftand eitber for Statuti or Statutorum, or be
3Lev 61 rejected in fuch manner as will beft maintain the Jndifment.

0 Aleyn 5o, Oeff. 120, As to the ninth general Point of chis Chapter, viz. What
6 Mod. 140 gught to be the Form of the Caption of an IndiCtment, 1 thall take it for
granted, That every fuch Caption i; erroneous, which doth not fet forth
with proper Certainty, both the Court in which, and the furors by
whom, and alfo the Time and Place at which the Indictment was found 5
for the better Under{tanding whereof I {hall enceavonr to thew what Cer-

tainty of this Kind is neceflary.
1. In

i
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1. [n Relpe&t of the Conrt, before which.

2, Of the Jurors, by whom.

3. Of the Time: And,

4. Of the Place, at which the Indi@ment was found.

Sei?. 121, As to the firlt of thefe Particalars, it is certain, that eve- * 32 Ed. 4.
ry fuch Caption muft thew that the Indicment was taken before fuch a 2%
Court as had Jurildi&ion over the Offence inditted ; and therefore if it 7. Indic.
fet forth, that any Indittment whatfoever was taken before 9. S, * Stew- mene, 46.
ard, without thewing to whom he was Steward, or in what Conrt; or ,.%, "¢
that an Inquifition of Death, upon View of the Body, was taken beforé H P.C 20
F- 8. ® Mayor of London, or before 3. 8. Steward to © {uch 2 Perfon, and ¥ F £95F
in fuch 2 Coore, without adding, that he was a Corotier; or if it ex- sab. 4
prefly call him Coronér, but do not alfo thew that he was fuch for the ® Cro. iz
4 Diftriét in which the Inquilition. was taken, it is infufficient. Bur it :933(;_‘;{';;.'35-_
hath been © adjudged, that it is fufficient to fet forth, that it was taketi 22 Ed.4.:9.5,
before 7. 8. a Coroner in the County, without faying, that he was 4 D 7.
Coroner for the County, for that cannot but be intende&. 46, et

Seff. 122, Where f the Caption of an Indi&tment alledges it raken at ¢ P com p7.
the General Seffions of the Peace of fuch a Coubtty or Burgh, it doth 3. o7 b
not feem neceffary to add, that fuch Seflions was holden for fuch Coun- t Sid, 247,
ty or Burgh, becaule it could not but be (o holden, if it were the Ge- &% 1
neral Seflions of fuch County or Burgh; bue if it had been only de- pl. b5, e
fcribed 28 a General Seffions holden in fuch County or Burgh, it is faid Pt 5s-

s to be a fatal Exception, that it is not exprefly alledged as holden for | ;[EZE f;‘;
fuch County or Barghy but " Quere, if this be not helped by putting pl. g9,
the County in the Margin. 2 Keb 128,

Seit. 123, There are fome i Authorities, that if the Caption of an f1.;; 1 kesi
Indittment before Jultices of Peace take no Notice of their Commiffion 635-p1. 126,
to hear and determine Felonies, &c. which is generally done by the Fomscon
Claufe, mecnon ad diverfas Felonias, &, it is infufficient: But having al- * Cro. Btiz.
ready more fully confidered this Matter, Chap. 8. Sect. 23. 1 fhall refer AT
the Reader to what is there {aid concerning i. LacE o

Sec#, 124. There are alfo (everal Authorities, that the Caption of ati H P T 257,
Indiétment before Juftices of Peace is infufficient, unlefs cither the Words }es '
k Domini Regis, or | Publice, be added after Pacisy and it hath been fome- Bro. Indi&.
times holden, that even the Words Domini Regis  are not fufficient with. g"“‘{;?’:
out the Word ™ smne, or fome other, to thew whether it were the Peacé 1.f- :sl: 5@;;
of the prefent King, or of fome of his Predeceflors. And the chief Gronnd »» 32 Ed. «
of thefe Opinions feems to be the Statute of 27 H. 8. 24. Seer. 4. by 5w 3%
which it is enatted, That in cvery Writ and Indictment that Shall be made 186, :
within any County-Palatine or Liberty, whereby any Thing foall be fuppafed to be j‘."&““" fo- |
done againft the King's Peace, it fball be fuppofed to be done againft the King's « | aevm’.;?
Peace, his Heirs and Succeffors, and not againft the Peace of any other Perﬁ,, 1 Keb. 647,
what foever, any Statite, Grant, or Ufage, to the Contrary motwithftanding. Fromi ?]S‘?d@i-ﬂ-
whence, I fuppofe, it may have been colledted, that by Parity of Realon, pl. 11, 424.
Juftices of Peace ought to be fiyled, in legal Proceedings, Juftices of the P- b
King's Peace, that it may appear that the Peace of no other Perfon, but pzj_,;;,.' i
of the King, is intended. Bue fince this is not exprefly required by the 1 Sid. 422,
faid Statute; and it cannot but be intended, (efpecially at this » Day, !?,", &
when none but the King can appoint Juftices of Peace) that all Juftices pt 13,
of Peace muft be Jultices of the publick Peace, or of the King's Peace, 2 Kb s81:
which is the fame Things and accordingly Exceptions for the want of &y, ch.

T
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thefe Words have been often 2 over-ruled; I take them to be obfolcte at
this Day, as it feemed to be lately fettled between the ® King and How-
Lins on a Convi&ion of Deer-ftealing.

Setf. 125. But it feems generally agreed, © That if the Caption of an
Indi&ment, at a Seffions of the Peace, do not mentton before whom it
was holden, orif it fet it forth 4 generally as holden before Juftices, with-
out {hewing any Thing of the Nature of rhetr Commiflion, or as holden
before Juftices € of the Peace, & without naming any of them, or thews
ing for whar Place they'wereqjuﬂices, or if it { defcribe them as Jufti-
ces ad pacew in comitatu prediff. confervand’, omitting the Word «ffignar’,
ic is infufficient. & Yet it hath been adjudged, that it is not neceffary
for the Caption of an Indi@tment taken at 2 General Scflions of the Peace,
to {tyle any of the Jultices of the Quorum, becaufe it fuficicntly {hews,
that one or more of them were fuch by thewing, That the Seffions was
a General one.

Seit. 126, It hath been adjudged, P that the Caption of an Indid-
ment, fetting it forth as taken ad magnane curiam cum leta tentar, is infufhi-
cient; the chief Reafon whereof feems to be this, that fuch a Caption
rather imports, that the Indi@ment was taken at the Court which had no
Jurifdittion to take it, than at the proper one; for it {eems to be exprefs,
that it was taken at the Court-Baron, and mentions nothing in Relation
to the Court-Leet, but that it was holden together with the Court-Baron.
And agreeably hereto it is faid in the Year-Book of 10 Edw. 4. 15. that
if the Caption had been ad magnam Cyriam &~ ad letam, it had been fome
Senfe , but that cum leta béars no Senfe. From whence it may be argu-
ed, that if a Caption fet forth an Indi&tment as raken at 2 Court-Baron
and Court-Leet, it may be good, becaufe the Court-Baron having no
Manner of JurildiGtion in criminal Matters, and the Court-Leet having
fuch JurifdiGion, it may well be 1 intended that the Indiment was
taken at the Court-Leet, and not at the Court which had nothing to do
with it. A fortiori therefore; if an IndiGment be {et forth as taken ad oif]
franci pleg. cum cur’ barors tent’, it thall be intended to have been taken at
the Court-Leet 5 as it is ¥ (aid to have been holden by the late Chief
Jultice Hole, who yet feemed to be of Opinion, That if a Court-Biron
bad a Jurifdiction of fuch Matters as well as a Court Leet, but in a diffe-
rent Manner, {uch a Caption would have been infufficient, for not thew-
ing more expre(ly at which of the Courts the Indiftment was taken.

Sez?. 127, It hath been adjudged, ! that the not fetting forth in the
Caption of an Indidtment taken at a Leet, whether the Court were holden
by Grant or Prefcription, is holpen by the Multitude of Precedents.

Sef?. 128, As to the fecond Particular, viz. What Certainty is necels
fary in the Caption of an Indiékment in refpet of the Jurors by whom
it was found, it {eems agreed, That no Caption of an Indidtment
whether found at a m Court-Leet, or other inferior Court, can be good,
without exprefly thewing, that the Jurors who found it were of the
" County, City, or Burgh, or other Precinc, for which the Court was
holden, and that they were at lealt © twelve in Number, and P alfo, that
they found the Indiftment upon their Oaths. Alfo, Indiftments have
been 4 quathed for an Omiffion of the Names of the Jurors in the Capti-
o0 ; but there is a © Precedent in Saunder’s Reports of a Caprion, [etting

§:&. 33. * Cro. Eliz. 654. pl. 16, #ide Sopra, 58 55, 6 H. 4. p). 4 4t Ed. 3. 31. pl 96. ¢ 2 Keb, 676, p. 54,

1 8id, rq40. 3
S:Tk. 371 pl.
553, Gu6. T 1

2

Mod. 201, 1 Keb. 629 pl 112, 329. pl. 68, $ee the Cafescited to Letters, a,b, c, d, e, f, g. end 1
7. % 2 Rol. Ab. 82, pl. 10, 2 Keb. g50. pl. 61. 6 H. 4. pl. 4. Qu. 2 R. 3. 11, pl. 25, #ideRaf}. Eoc.
Ssund. 249, Pide 13 H. 7, 20, 2. 3 Keb, 366.

forth
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forth, rhar the Indi@iment was taken by twelve Men, €. without na-
ming them, and yet no Exception appears to have been taken on this
Account.  Alfo, many [ndictments taken in inferior 2 Courts, have been # 1 Ke5. 624,

quathed for wane of the Words, proborum & legalinm bontinum in the Cap- pL 112
- - . . I,
tion, but this Exception hath been often over-yuled, as hath been more ) P

fully thewn in the fixteenth SeQion of this Chapter.  Alfo, many Indi&- 2 Rel. Abe.

ments in {uch Cousts have been quafhed for want of the Words, ® juras’ 570 9:'55
& onerat. in the Caption; and alfo for Want of the Words € adiune & ibi- pi.1g.

dem, before the Words jurat. (5 onerat’; and alfo for 4 want of the Words * 1 Keb: tor
. . o : ) i . ’ . pl. 100. 524.
ad inquirendum pro difio Domino Rege & pro corpore comitatus 5 and alfo for Pl 14, Grge
wane of the Words © fuper facramentune funm dicunt, after the Words furat, pl. 112,851
¢ omerat's and alfo for exprefling the f Oath to bave been to inquire pro 21;{:’5‘_';37_
corpore civitatir predife, where the Offence arofe in, and the Seffions was pi, zc.

holden for a Burgh, ¢5e.  But it is & faid, that in the Caption of an ¥ 3 Keb.

. £ N R -pl. 50,
Indiétment taken in the King's Bench, or at the b Grand Seffions, the é:,ﬁ,i o
Words fuper facramentuns funm dicunt, fupply the Want of the Words fe- s9. pl 28.

- F . . i . 2 Jo. 180,
rat. @ onerar’y ¢ye. Alfo, it is {aid to have been i adjudged, that the ST Mod g
Words jurat, €5 oncrat, ad inquirend. pro Domino Rege ¢ corpore comitatus are 2 Kb, 583,

fufficient, without the Word pro before corpore; and that the Edition of vl 121, 614,
the Words ad largum after inguivend. does no % Hurts and that these isno 3, ¥y, 47t
Need of the Words ad inguirendun pro corpore comitatus in an ! Inquifition pt. 63.

taken for a particular Parpofe; and that the Omiffion of the Word ™ gxe- gh&t&*?’-
. . . » . Y -85
rat. is not fatal, if there be the Word jurat’ for that fully implies it. 0.

Seif, 129. As to the third Particolar, viz. What Certainty is necel ;{9;“- e
fary in the Caption of an Indi&ment, in refped of the Time when i¢ 55, ¥
was found? It feems " agreed, that fuch Caption muft fer forth a certain 1 Siund,
Day and Year wheu the Court was holden, before which the Indi&ment 249

. . 5 1 Keb, 624,
was found, and muft record it as thea found in the © Prefent Tenfe, and plluel. g

not in the Preterperfet; for it hath been P adjudged, that if it deforibe * 2 Keb. 47t
the Seffions at which the IndiGtment was taken, as holdén die Martis & die 05 nia. 1.,
Mercuriis or as holden on (uch a Day in fuch a Year of the King, with- *18id. 14o.

out 9 afcertaining what King 5 or if it fet forth the Style of the Day or fs%}““" 273
. ; T . . ed o5.
Year in any * Figures but Roman, it is infofficient. But it feems to be m pow, &es

T agreed, That it is fufficient to exprels the Year of the King, without veris e
adding that of the Lord: Alfo it leems, that ® extitit prafentatum fos exiftis o'k ©
is made good by the Multitude of Precedents. Genrg.

Segt. 130, As to the fourth Particular, viz. What Certainty is necef- | /% 1Bulfe

fary in the Caption of an Indicment in refpedt of the Place where it was syrs, Ch. 1.
found? It {eems agreed, That if fuch Captioneither {et forth no ¥ Place jcr&sf
at all where the Indiétment was found, or do not * thew with (ufficient ,, " '

4 . .y . T e 2j0. .
Certainty, that the Place fet forth is within the Jurifdigtion of the Court « Keb. 37.
before which it was taken, as where it {ets forth che Indi@ment as taken P& 1e1, 815

. Lrrg.
at a Seffions of the Peace holden for fuch a County, at B. ¥ without thew- big ¢ Mod,

ing in what County B. is, otherwife than by putting the County into the B o 101
Margin, it is in{ufficient / Alfo, if an A of Parliament, whether it be * (o 23

1 Vent. 170,
in Print, or not, appoint, that the Quarter-Sefltons of fuch a County 4 o. 484
fhall be holden at fuch a Place only, and not clfewhere, except for Caufe :,_’ E‘f'ffs"-
of the Plague, &v. it feems, 2 that the Caption of every Indiltment ta- « juge firs
ken at any fuch Seflions, is infuflicient, unlefs it expre(ly fhew, that it Se& - .
was holden at fuch Place. But it hath been * adjudged, That the Cap- ;‘}f:,i‘;:g'l

1 83.
[ Vise fuprs, Selt. 82. 8¢ €h 21, Selb. go. t 1 Sid. r40, 368, 1t Keb. 37, pl. 101, 2 Keb. 347, pl, acsl,) $ (;Io. tis.
Ficz. Inditment, 10. Bro. [ndi&tment, 34. 10 Edu 4. 15, pl. 15, * Dyer, 6}2, pl.29. X Cro. Juc 278, 24y, t Cro,
Eliz. 137-p! 9,606, ). 4. 738. pl- 10, 751- pl, 7. * Dyer, 135 plo14 * 5 Co, 1200 b, 231, Vide Poph. 208.
Cro, Eliz 490.

tion
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tion of an Trquifition as taken at B, before 7. 8. Coroner of the King's
Liberty of B. aforefaid, is good, without exprefly fhewing that B. is with-
in the Liberty of B. for it cannot but be inten ed.

Self. 131, As to the tenth general Point of this Chapter, viz. Upon
what Proof, and within what Time after the Offence, an Indi@ment may
be found? It @ (eems, that before t Ed. 6. no certain Number of Witnefles
was required upon the Inditment or Trial of any Crime whatever; for it
feems to be generally b agreed, that the Statutes of 1 and 2 of Phillip and
Mary, 10 ¢ 1. in reftoring the Order ot Trial by the Courfe of the
Common Law, took away the Neceffity of two Witnefles in all Cafles
within thofe Statutess from whence it plainly feems to follow, that they
were not required by the Common Law. It'is holden ¢ indeéd by fome,
that by the ancient Common Law one Witnels was not fufficient to con-
vi¢t any Perfon of High Treafon, and this is faid to be grounded on the
Law of God, expreffed both in the Old and New Teftament. But grant-
ing that one Witnefs was not {ufficient for a Conviftion, it doth not fol-
low but that he might be {ufficicnt for an Indictment, Alfo, however the
Law might have (food in Relation to thefe Matters before the Conqueft,
it feems to have been wholly altered Jong before the Statute of Ed. 6.
And 1 rather incline to this Opinion, fince 1 find it fo little {upported by
the Generality of the Authorities cited by Sir Edward Coke for the Proof
of the contrary, which wholly relate either to the Proof of an Eflvin,
orof a Summons 4 id a real Adion, or © of the Default of Perfons {um-
mon’d on a Jury, or f other Matters rather lefs to the Point. And as
to the abovecited Paflages of Scripture it may be anfwered, that thole in
the old Teftament concern only the judicial Part of the Fewifh Law,
which being framed for the Particular Government of the Jewifh Nation,
doth not bind us any more than the Ceremonial; and that thofe in the
New Teftament contain only prudential Rules for the Direttion of the
Government of the Chusch, in Matters introduced by the Goffel, and
no way control the Civil Conflitutions of Countries.” To which may be
added, That whatfoever may be faid cither from Reafon or Scripture for
thre Neceflity of two Witnefles in Treafon, holds as ftrongly in other Ca-
pital Caules, and yet it is not pretended, that there is or ever was any
fuch Neceffity in relation to any other Crime but Treafon.

Seff. 132, But it is enalted by 1 Ed. 6. 12. par. 22. That no Perfon or
Perfons, after the firft Day of February then next to come, fhall be indicted,
arraigned, condemned, or convicted for any Offince of Treafon, Petit Treafom,
or Mifprifion of Treafon, 8ic. unlefs the fame Offender or Offinders, be accufed
E%g two fufficicnt and lawful Witneffes, or fhall willingly without Violence confefs
the fame, '

Seit. 133. Aloit is further enacted by 5 & 6 Ed. 6, 11. par. 8. That
#o Perfon or Perfons after the firft Day of june then next coming, fhall be in-
dicted, arraigned, condemned, convicted or attainted, for any of the Treafons
in the At mentioned, ov for any other Treafons that then were, or after fhould
be, which fhould after be perpeirated, committed, or dome, unlefs the fame Of
fender or Offenders, be thereof acenfed by two lawful Accuferss which faid Ac-
cufors at the Time of that Arraigmment of the Party accufed, if they be then li-
wing, fhall be brought in Perfon before the Party fo acenfed, and avow and main-
tain what they have to fay againft the Jaid Party, 10 prove bim guilty of the Trea-
fons o Qffences contained in the Bill of Indictment laid againft the Party ar-
raigned, unlefs the faid Party arraigned fall willingly, without Violence, con=

fefs the fame.
2 .
Sect. 1344
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Sect, 114 But it is enacted by 1 & 2 Pb. & Ma. 10, That all Triels
after that Statute to be had gmardn}: or wade for any Treafon, fHall be bad and
ufed only according 10 the due Order and Courfe of the Common Law.

Sect. 135, Alfo it is enadted by 1 & 2 Ph. & Ma. 11. That all and cve-
ry Perfon and Perfons who fhall be accufed or impeacked of any of the Offcnces
contained in that Statute, or any other Offence or Offonces concerning the Im-
pairing, Counterfeiting or Forging of any Cain Current within this Realn, fhall
and may be indided, arraigned, tried, comvicted or attainted by fuch like E-
vidence, and in fuch Manner and Forwm as has been ufed and accuflomed with.
in the Realm, at any Time before the firft Year of the Reign of King Edw. 6.

Sect. 136. 1t is further ena@ed by 7 W. 3.3. That after the 25th Day
of March, in the Year 1696, no Perfon or Perfons whatfoever fhall be indicted,
tried or attainted of High Treafon, wherely any Corruption of Bleod may or
Jhall be made to any fuch Offender or Offenders, or to any the Heir or Fleirs of any
Jiech Offender or Offenders, or of Mifprifion of fuch Treafon, but by and uport
the Oaths and Teflimony of two lawful Witnelfes, either both of them to the
Same Quert- Act, or one of thent 1o one, and the other of them to another O-
vert-Act of the fame Treafon, unlefs the Party indicted and arraigned, or tri-
ed, fhdll willingly, without Violence, in open Court confefs the fame, or fhall
Srand mute, or vefufe to plead s or in Cafés of High Treafom, foall peremptori-
ly challenge above the Number of thirty-five of the Fury.

Sect. 137.  And it is further enadted by the Taid Statate, That #o Per-
fon or Perfons whatfoever, (fuch only excepted as foall be guilty of defigning, en-
deavonring, or attempting any Affaffination on the Body of the King, by Poi-
Jon, or otherwife,) fball be indicted, tried or profecnted for any fuch Treafon
as aforefaid, or for Mifprifion of fuch Treafon, that el be committed or done
within the Kingdom of England, Dowminion of Wales, or Town of Berwick
upon Tweed, unlefs the fame Indictment te found by a Grand Fury, within
three Years next after the Treafon or Offence done and committed.

Sect. 138. Bat it is provided, That mothing in this Act fhall any Ways
extend to any Impeachment, or other Proceedings in Parliament, nor to any In-
dictment of High Treafon, nor to any Proceeding thereupon, for counterfeiting
bis Majefty's Coin, his Great Seal or Privy Seal, his Sign Mamual, or Privy
Sigret,

gﬁpon thefe Statutes the following Particulars (cem moft remarkable.

Seet. 139. Firft, That where the Statute of 1 Ed. 6, requires, That
the Party be accufed by two lawful Witneffesy and that of § & 6 Ed. 6.
That he be accufed by two lawful Accafers; they both mean the very
2 fame Thing, becaufe the Common Law admits of no other Accufers
but Witnelles.

Sect. 140, Secondly, That according to the general ® Opinion, it is not
required either by the 1ft, or s5th and 6th Ed 6. That fuch Accalers or
Witaefles be prefent with the IndiGors in Perfon, but that they may
fend their Accufation to the Indiftors in Writing under their Hands,which
will be fufficient even after their Death, Alfo it is obfervable, That the
Books which (peak of this Matter do not exprefly fay, that {uch Accula-
tion muft be upon Oath, but furely this cannat but be intended 5 for how
can any Accufer be {aid to be a Tawful Witne(s, if he be not upon his
Oath ? But this is cleared by 7 W. 3. as to the Treafons within that Sta-
tute ; for it exprefly provides, That no Perfon thall be indicted thereof,
but by and upon the Oath and Teftimony of two lawful WitnefTes.

Uuun Sect, 1414
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Set, 141, Thirdly, By the Judgment both of ? Coke and ® Hule, one
who can only witnefs by Hearlay what he hasheard a good Witnefs (ay,
is not a lawful Accufer within any of thefe Statates 5 for if this were to
be aliowed, nothing would be more eafy than in any Cafe, where there
is one Witnefs, to get a (econd, which would totally elude the Provifi-
on of the Statutes in requiring two lawful Witnefles, e,

Sect. 143, Fourthly, That the Words, snlefs the Party fhall willingly,
without Violence, confefs the fame, inthe ¥ft, and sth, and 6th Ed. 4. are
to be underftood © where the Party accufed upon. his Examination,
before his Arraignment, willingly confefles the fame withour Torture:
But it is cblervable, that 7 . 3. is thus exprefled, Unlefs the Party in-
dicied and arvaigned. or tried, fhall willingly, without Violence, in open Cours
confefs the fame.

Sec¥. v43. Fifthly, That one Witnels to one, and anatlier Witnefs to
another Overt-At of the very fame ¢ Treafon, have been conftrued to
be fufficient, ‘within the Seatutes of the 1, and sth and sth Ed. 6, and
the exprels Words of 7 W. 3. are agreeable hereto.

Seil. 144. Sixthly, That the Statute of 1 & 2 Ph. & Ma. 10. by en-
alting, That all Trials of Treafon fhall from thenceforth be according
to the Courfe of the Common Law, doth not ¢ take away the Neceflity
of two Witnelles vpon an IndiGment, required by the 1ft, and sth,
and 6th Ed. 6. becaule the Indictment is no Part of the Trial, bat is
more properly the Accufation to be tried. :

Se¥. 145. Sevemhly, £ That the faid Statute of 1 & 2 P. & M.
doth not extend to Milprifion of Treafon ; but this is expref]y provided
for by 7 W. 3. as to fuch Treafons as are within that Statute, and there-
fore there muft be two Witnefles to the Indiftment, as well as Tria] of
every fuch Mifprifion.

S:E. 146, Eighthly, That ¢ Petit Treafon is within the 1ft, and sth,
and éth of Ed 6. and 1 ¢& 2 Pbh, ¢ Ma. 10. but not within the 7th of
W. 3. from whence it follows, That two Witnefles are required to the
Indi&tment, and not to the Trial of it, and that two Witnefles are not
neceffiry even npon the Indi¢tment, if b the Party, upon his Examina-
tion, -confels it

Sk 147.  Ninthly, That the Statute of 1 & 2 Ph. & Ma. 11. which
enacts, That all Perfons accufed of any Offences concerning the Impair-
ing, Counterfeiting or Forging the Coin, fhall be inditted and tried as
at the Common Law, hath been conftrued | to extend to Clipping, and
all other Offences in impairiog the Coin, which have been made Treafons
fince the faid Statute of 1 & 2 P & Me. From whence it may be pro-
bably argued, Thae the Statute of 7 I, 3. by exprefly providing, That
nothing therein fhall extend to High Treafon for coonterfeiting the
Coin; intended in like Manner, thar it fhould not extend to any o-
ther High Treafon concerning the Coin.

Se?, 148. As to the eleventh general Point of this Chapter, wviz.
Ia what Cafes an Indi@ment may be quafthed. T take it to be * fettled,
That by the Common Law the Court may, in Difcretion, quath any In-
di¢tment, for any (uch Infufficiency, either fn the Caption, or Body of
it, as will make any Judgment whatfoever, given upon any Part of it
againft the Defendant, erroneouss yet it {feems, That Judges are in no
Cafe bound, ex debito juflitie, to quath an Jndi&ment, but may oblige the
Defendant cither to plead or demur to it: And this they generally do
where it is for a Crime of an enormous or publick Nature, as Perjury,
Forgery, Sedition, Nufances to the Highways, and other Offences of the

3 like
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like Nature. 2 Neither will the Conrt quafh an Indi@ment removed by * silk. 380,

Certiorari, if a Recognifance for the Trial of it had been forfeited. pl.26.
Sect. 149.  Aloitis enalted by 7 W. 3. 3. That #o Inditiment for High

Treafon, or Mifprifion thereof, (except only Indiciments for counterfeiting the

King's Coiny Seal, Sign or Signet, ) nor any Procefs or Return therenpon, fhall

be quafbed on the Motion of the Prifoner, or bis Counel, for wmifwriting, wif-

Jpelling, fulfe or improper Latin, wnlefs Exception concerning the fame be taken

and made in the vefpective Conrt, where fuch Trial fball be, by the Frifoner,

or bis Counfel affioned, before any Evidence given in open Conrs upon. fuch In.

dittment s wor fhall any fuch Mifwriting, Mifpelling, falfe or smproper La-

tin, after Conviliion on fuch Indiffment, be any Canfe to ey or arreff Fudg-

ment therenpon : But meverthelefs, any Judgment given upon Jueh IndiFment,

Shell and may be liable 10 be reverfed wpon a Writ of Error, in the Saunre Man-

ner, and no other than as if this A bad not been made,
Sect. 150. Ie hath been fertled * in the Conftru@ion of this Statute, *Scée Teialy

that no fuch Exception can be taken, after Plea- pleaded. }’;‘;‘ + Page
Sect, 151 It is faid ® in Siderfin's Reports, That the Court never 3557,

¢ quafheth an Informarion exhibited by a Common Perfon, but that it #e ' Sid
will quath an Information exhibited by the Attorney General, or by S&ut i Reb,
the Mafter of the Crown-Office, upon Motion, if there be Caufe: But 155, pl. 28,
this was denied in one 4 Nixon's Cafe, wherein the Court feemed to be ;’I{x'mg ';:".‘G“
agreed, That they never have, or will quafh any Information what- | gy
foever, Fide Salk,
Sect. 152.  As to the twelfth general Point of this Chapter, wiz. 3"";@,‘,’:'5"'5‘}.
What may be pleaded to an Indi@tment, and in ‘what Manner: Having 2.
already thewn in this Chapter how a Defendant may plead ¢ to an In-
dittment, That the Indi&tors were returned contrary to the Purview of
1t H 4 9. And having alfo f fhewn, how he may plead a Mifnofmer, ¢ Suprs, e
or wrongful Addition ; and intending in the following Part of the Book ,;of";',:?;‘
to thew, how he may plead a former Acquittal, Conviltion or Attain- 7 Ch. 23,
der, or a Pardon or other {pecial Plea, or the general Iffue. I (hall in f& 104,
this Place only take Notice, That the Defendant may plead any Plea in
Abatement of an Indictment of Felony ; and alfo plead over in Bar,
and take & the general Iffue alfo, in the fame Manner as an Appelice & Finch. 385,

may do, as hath been more fully thewn, Ch. 23. Sect. 126, 133, ﬁf}-;:-ll;:ou

CHAP XXVL
Of Information.

Nformations are of two Kinds:
Firfl, Such as are merely the Suit of the King,

Secondly, Such as are partly the Suit of the King, and partly the
Suit of the Party,

And
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And firt, for the better Uadertanding the fir(t of thele, I (hall endea-
vour to thew,

t. In what Cafes they lie.
2, What ought to be the Form of them.
3. How the Law concerning them hath been altered by Statute

Sect. 1. As to the firlt of thefe Particulars, wiz. In what Cafes {uch

= Thelo. Bt Informations lic: It hath been holden, That the King fhall pat no @ one
. 4. lefl g

ro,tiazi;, to anfwer for a Wrong done principally to dnotber, without an Indic.
2 g, Mentor Prefentment, bat that he may do it for a \Wrong done principal-
Fost 33 1y to himfelf. But I do not find this Diltinftion confirmed by Experi-
far te St ence, for it is every Day’s Praétice, agreeable to numberlefs Precedents,

e tf; e, 10 proceed by Way of Information, either in the Name of the Attor-
ambleof . Ney General, or of the Mafter of the Crown-Office, for Offences of the
155 E}ir':- former Kind, as for ® Batteries, ¢ Cheats, Seducing 4 a young Man or
ras " Woman from their Parents in Order to marry them again{t their Con-

Show. ni6, fent, or for any other wicked Purpofe; Spiriting € away Child to the

s 1, Plantations, Reflcuing f Perlons from legal Arrefts, 8 Perjuries and Sub-

16 v ornations thereof, b Forgeries, Confpiracies, (whether to accufe ? an in.
1Sid.431.  nocent Perfon, or to impoverifh ¥ 2 certain Set of lawful Traders, ¢.

:s(;:os»;;fr. or to ! procure a Verdi& to be unlawfully given, by Cauling Perfons

March 52, bribed for the Purpofe, to be {worn on a Tules,) and other {uch like
S e, 1y, CYIMES done principally to a private Perfon, as well as for Offences done
' Lev 157 Principally to the King, as for m Libels, feditions Words, " Riots, falfe
18id.387.  News, © Extortions, Nufances, ("as in not 9 Repairing Highways, or
§ Mod- 215, Obftrulting 4 them, or Stopping * 2 Common River, &¢ ) Contempts,

213,
2 Keb. ¢32. as in Departing { from the Parliament without the King’s Licence, Dif-
{‘;{;;";;% obeying * his Writs, Uttering ® Money without his Aunthority, Efca-
fRaymf:;?: ping ¥ frem a legal Imprifonment on a Profecution for a Contempt,ne.

Show.109, gle@ing to keep Watch and Ward, Abuling ¥ the King's Commiflion to
;:'r:.’c'a'r.;;; 5. the Oppreflion of the Subjett, making a Return to a Mawdanmsus of Mat-
& Reym. 202. te1§ 2 known to be falfe ; and in general, any other Offences againft the
s Mod 342 pPyblick Good, or againt the firlt and obvious Principles of Juftice, and

b Show. fr11.
i Raya. ;:; Common Honetfty,

*r8id 174 Sect, 2. Alfo it feems, 22 That of Common Right fuch an Informa-

JSache Tre- tion, or an Adion in the Nature thereof, may be brought for Offences
fuch an In. againft Statutes, whether they be mentioned by fuch Statutes or not, un-
fogmation. Jefs other Methods of Proceeding be particalarly appointed, by which all
sor. 3%% others are impliedly excluded.

ghaymsor. Sect. 3. But I do not bb find it any where bolden, That fuch an Infor-
o 1%, mation will lie for any Capital Crime, or for Mifprifion of Treafon.

5 s Mod. Sect. 4. Asto the fecond Particular, viz. What ought to be the Form
459 of fuch Informations: Having already in the Chapter of Judictments in-

Cro.Car2g2, . . . . . .
sg‘;ﬁ_",;;’ cidentally fhewn in the Principal Points relating to this Matter,1 fhallonly

> Raym. 216. take Notice in this Place, That feeing an Information differs from an In-

snoym-384. gitment in little more than this, that the one is found by the Oath of

s aragi6. twelve Men, and the other is not fo found; bot is only the Allega-
1 8id. 140,

Show. 113, 116.  Show. t14, 118, f Bid. * Cro.Cer 253, ¥ Raym. 185. = Cro.Car, 2c9.. ¥ Show.116.
?Salk. 354 pl.16 ¥ Show. rre, 415, 116, 137, Med. 1y, 2 Aod. 128, Raft. Enc. 666. b, Virai), 1,
Fide 3 Leon, 137, £ Swpra, ch. 24, 2 And. 137,428, 5 Fide Show. 1ag, rio.

2 tion
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tion of the Officer who exhibits ir, whatfoever Certainty is requifite in
an Indi&kment, the fame at lealt is neceflary alfo in an Information, and
confequently, as all the material Parts of the Crime mult be precifely
found in the one, fo muft they be precifely alledged in the other, arnd
not by Way of 2 Argument or Recital. Yet it hath been adjudged,
That where an Information of Perjury was drawn in this Manner, Me-
morandumt ghod A, B. &c. dut Curig hic intelligi & informari quod Termino
Saniti Hill. &ec. in Rotilis continetur fic, viz, That fuch an Adtion was
brought, and a Trial had thereon, €«, Ef guod the Defendant, at fuch
Trial, tock fuch an Qath, which was falfe, efr, without adding before
{fuch Mention of the falle Qath, Et nlterius dat Cur, bic intelligi 5 yet, by
Reafon of the late Precedents the Information is as b fufficient, at leaft after
Verdi&, as it thofe Words had been added 3 and it meft be confefied
That this is the moft reafonable Conflruttion, for how can it be intended
that it could be contained in the Record of the Trial, That fuch an
Qath was taken ac it, or that it was fal(e?

Set. 5. As to the third Particular, »iz. How the Law concerning
fuch Informations hath been altered by Statute ? It is recited by 4 & s
Wil. & Ma, 18. That divers malitions and contentions Perfons bad nore of Late,
than in Times paft, procured to be exbibited and profecwted Informations in their
Majefty's Court of King's Bench at VWeltmindter, againt Perfons in all the
Counties of England, for Trefpafes, Batteries, and other Mifdeneanors, and
after the Parties fo informed againft had appeared to fuch Informations, and
pleaded 1o Iffuc, the Informers had wery fildom proceeded any further, whereby
the Perfons fo informed againfl had been put to great Charges in their Defince 5
and altho' at the Trials of fuch Informations Verdicks had been given for them,
or a Nolle Prolequi entred againfi them, they had no Remedy for oltaining Cofls
againft fuch Informers, And thereupon it is enalted, That after the firf?
Day of Eafter-Term, in the Year 1693, the Clerk of the Cromwn, in the faid
Court of King's Bench, for the Time being, fhall not withaut exprefs Order, to be
given by the faid Court, in open Conrt, exhibit, receive, or file any Information
Jor any of the Canfes aforcfaid, or iffue out any Procefs thereupon, before he fhall
bave taken, or fhall bave delivered to him a Recognizance from the Perfon or
Perfons procuring fuch Information, to be exhibited with the Place of bis, her, or
their Abode, Title, or Profe(fion; to be entred to the Perfon or Perfons againft
whom fuch Inforuation or Informations, ii, or are to be exbibited, in the Pea
nalty of twenty Pounds, that be, fhe, or they will effeiTunally profecute fuch bnfor-
mations or Information, and abide by, and obferze fuch Qrders, as the faid Conrt
Joall direft y which Recognitance the faid Clerk of the Crown, and alfo every
Fufiice of the Peace of any County, City, Franchife, or Town corporate, (where
the Caufe of any futch Information fball arife,) are, by the faid Statute impowered
Yo take : After the Taking whereof by the faid Clerk of the Cromn, or the Receipt
thereof, from any Fuflice of the Peace, the faid Clerk of the Crown, fhall male
ant Entry thereof upon Record, and fhall file « Memorandum thereof in fome pub-
bick Place 1w his Office, that all Perfons may refort therewnto without Fee 5 and in
cafe any Perfon or Perfons againft whom any Information or Informations for the
Canfes aforefaid, or any of them, fhall be exhibited, fhall appear thereunto, and
plead to iffue, and that the Profecutor or Profecutors of fuch Information or Infor-
mations, fhall not at bis and their own proper Cofts and Charges, within one whole
Year nexs after Iffue joined therein, procuve the fame to be trieds or if upon fuch
Trial a Verditf pafs for the Defendant or Defendants, or in Cafe the fame Infor-
wer or Informers procure a Nolle Profequi to be entred s then, in any of the faid
Cafes the faid Conrt of King's Bench is authorifed to award to the faid Defendant
or Defendants, bisy her, or their Coftsy unlefs the Sadge, before whom fuch In-
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formation fball be tried fball at the Trial of fuch Information, in open Conrt, cer-
tify upon Record, That there was reafonable Canfe for exhibiting fuch Inforsma-
tions and in cafe the faid Informer or Informers fhall wot within three Momhs
mext after the fasd Cofts taxed, and Demand weade thereof, pay to the faid Defen-
dant or Defendants the faid Cofts, then the faid Defendam and Defendants fhall
have the Bencfit of the faid Recognizance, to compel them thereunto.

Seft. 6. Butitis provided, That nothing hereof fhall extend, or be confirued
20 extend, to any other Iuformation than fuch as fball be exhibited in the Name
of their Majefties Coromer, or Attormey, in the Conrt of King's Bench, for the
Time being (“commonly called the Mafier of the Crown-Office. ) From whence
it follows, That Informations exhibited by the Attorney General remain
as they were at the Common Law.
o For the better Underftanding this Statute, I {(hall endeavour to

ew, '

1. Whether it extend to all Kinds of Informations.

2. In what Cales the Court will order 2n Information to be filed,

3. How the Party may be relieved againft Proce(s iffued againft
him, before any Recognizance given.

4. Where the Defendant fhall have Cofis.

Set?. 7. As to the firft of thefe Particulars : It feems clear, That this
Statute extends to all Informations whatfoever exhibited by the Mafter
of the Crown-Office; and tho it may be obje&ed, That an Information
in the  Nature of a Qno Warrante, being a proper Means to try a Right,
is not within the Mcaning of the Statute, which mentioning Trefpaffes,
Batteries, and other Mifdemeanors, may be reafonably conftrued to intend
fuch other Mifdemeanors only as are of an inferior Nature, like to thole
{pecified, which are generally wrangling and frivolous ones; yet fecing
this is a remedial Law, and therefore onght to be largely conltsued, and
fuch Informations may bé as vexatious as any other, and always {iippofe
an Ulurpation of {ome Franchife, and every {uch Ufurpaton is cerrainly
a Mifdemeanor, it hath been fettled thar this Statute doth extend to
them.

Sefl, 8. As to the fecond Particular, ziz. In what Cafes the Coure
will order an Information to be filed. 1t {eems to have been the general
Praltice not to make {uch an Order, without firlt making a Rule upon
the Perfon complained of to thew Caufe co the contrary ; which Rule is
never granted, but upon Motion made in open Conrt, and grounded up-
on Afhdavit of fome Mildemeanor, which if true, doth either for its
Enormity s or dangerous Tendency, or other {uch like Circomftances,
feem proper for the moft publick Profecution. And if the Perfon upon
whom fuch a Rule is made, having been perfonally ferv’d with it, do not,
at the Day given him for that Puspofe, give the Court good Satisfa&ion,
by Affidavir, that there is no reafonable Caufe for the Prolecution, the
Court generally grants the Information ; and fometimes upon fpecial
Circumftances, will grant it again(t chofe who cannot be perfonally ferv'd
with {uch Rule, as if they purpolely abfent themfelves, &-.

Sett. 9. But if the Party on whom fuch a Rule is made, thew to the
Court a reafonable Caufe againft fuch Profecution ; as that he has been
before indifted for the fame Cauofe, and acquitteds or that the Intent of
the  Profecution is to try a Civil iRight, as the Title to Land, &v. which
is not yet determined ; or that the Complaint is trifling, vexatious, or

oppieilive; or if he can thew to the Court (in An{wer to 2 Motion for
1 an
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an Information, in the Nature of a Quo Warranto) that his Right to the
Franchile, in queftion, bad been already determined on a Mandenms ; or

that it hath been acquiefced in many Years, without any Difpute; or

that it depends on the Right of thofe who voted for him, which hath

not been yet tried 3 or that the Franchife no way concerns the Publick,

(as all thofe which relate to the Government of a Corporation, or the
Ele@ion of Members of Parliament, and Fairs, and Markets, ¢dc. are

faid to do) but is wholly of a private 2 Naturc, as a Cony-warren, & , ., o
Or that the Eledtion, by which he claims, is agreeable to Charter 5 or 374. pl. .
that he has never alted under it; the Court will not grant the Infor-
mation, unlefs there be {ome particolar and extraordinary Circum-

(tances in the Cale, the Determination whereof being wholly left to

the Difcretion of the Court, cannot well come under any certain ftated

Rules.

Sec. 10.  As to the third Particular, iz, How the Party may be re-
lieved agaialt Procefs iflued againft him, before any Recognizance given
according to the Stature? It l%ems that he may move the Court b to fet . .
it afide, as having iflued contrary to the Dire@tions of the Statute. plig.

As to the fourth Particular, viz. VWhere the Defendant (hall have Cofts, ’

I thall obfeive,

Sect. 11.  Firff, That if the Information be tried at Bar, the Defen-
dant can have no cofts within this Statute ; for the Words are, © That the ¢ o1, 10
Conrt is authorifed to award Cofts, . unlefi the Fudge, before wham the Infor- Cafe.
mation fhall be tried, fhall at the Trial, in open Court, certsfy uopn Record, that
there war a reafonable Caufe for exhibiting fuch Information, Which is moft
naturally to be underftood of a Trial, at Niff Prius 3 and it would be ab-
furd to fuppofe, That the Statute intended that the Juftices of the King's
Bench, at a Tria) before themlelves, fhould make a Certificate to them-
felves: To which may be added, That where a Caufe is of {uch Confe-
quence as to be tried at the Bar, it may reafonably be intended to be
out of the Purview of the Statute, which was chiefly defigned againit
trifling and vexatious Profecutions.

Sec?. 12, Secondly, That if there be feveral Defendants, and any one
of them found guilty, thole who are acquitted caonot have 4 Cofts with- o |
in this Statute ; and this is agreeable to the Conftru@ion made of the 1.5
Statutes which give Cofls to Defendants in civil Adions, by Force where-
of no Defendant, in fuch like Cafle, could recover Cofts before the Sta-
tute of 8 & g Will. 10.

Seft. 13. Thirdly, That it hath been adjudged in the Conftru@ion of
thele Words, The Court of King's Bench is anthorized to award to the Defen-
dant bis Cofls, where the Fudge, who tries an Information, does not at fuch Trial
certify, That there was a reafonable Canfe for the Information . Thatthefald . ;. . .
Court is bound of Right, in every fuch Cafe, to award them, whether xs v.rjis
the Acquiteal were ypon the Merits, or only from a Slip in Point of Form, Pwis ad-
and how{oever notorious the Offence might be; for where a Court is au- JacEech Mt
thorized by Statute, to do a2 Matter of Juftice to the Party, upon cer- #ie 2Chan.
tain Circumftances, it has no difcretionary Power of confidering, whether ¥ Cafes
it ought to do it, or not, when a Cafe appears to be within thofe Circam- ~~
ftances. To which may be added, That the Statute being general as to
all Cafes, wherein the Jodge, who tries the Information, doth nor certify
a reafonable Caufe, {eems to imply, That it (hall be Jeft to fuch Judge
only for this Purpofe to confider, whether the Profecution were reafonable
or not, and it is the Profecutor’s Folly not to apply to him. Suit

e, 14,
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Sect. 14. It is further enacted by 9 Awwe, 20. That in café any Perfor
or Perfons fball ufurp, intrude into, or unlawfully bold and execute the Office or
Franchife of Mayor, Bailiff, Porticeve, or other Office within a City, Town cor-
borate, Borongh, or Placs in England or Wales, #t fall and may be lawfil, to
and for the proper Officer of the Conrt of Queen's Bench, the Court of Selfions of
Countics Palatine, or the Court of Grand Seffions in Wales, with the Leave of
the faid Courts vefpellively, to exhibit one or more Information or Iuformations,
in the Nature of a Quo Warranto, at the Relation of any Perfom or Perfons,de-
Joving to fue, or profecute the fame, and who fhall be mentioned in fuch Informa-
tion or Informations, 4o be the Relator or Relators againft fuch Perfon or Perfons
o ufurping, intruding into, or unlawfully holding and execnting any of the fuid
?ﬁce.r or Franchifes, and to proceed therein in fuch Manner as is ufsal in Cafes of

nformations, in the Nature of  Quo Warranto; and if it [hell appear 1o the
faid refpective Courts, that the feveral Rights of divers Perfons.to the faid Offi-
ces or Eranchifes may properly be determined on one Iuformation, it foall and weay
be lawful for the fasd vefpeiiive Courts to give Leave 1o exhibit one fuch Infor-
mation againft feveral Perfons, in order to try their refpellive Rights to fuch
Oﬁce: or Franchifcs, and fuch Perfon or Perfons, againft which fuch Informa-
tion or Informations, in the Natrre of 2 Quo Warranto, fball be fued or profe-
cuted, fhall a‘?)mr and plead as of the fawse Term or Siffions in which the faid In.
Jormation or Informations fball be filed, unlefi the Court, where fuch Information
fhall be filed, fhall give further Time to fuch Perfon or Perfons, aganft whom
Juch Informaiion fhall be exhibited, to plead and fuch Perfon or Perfons who fball
Jue or profecute fuch Informaticn or Informations, in the Nature of # Quo War-
ranto, fball proceed therenpon, with the moft convenient Speed that may be.

Sect, 15,  And it is further enacted and declared, That in cafe any Per-
fon or Perfans, againft whom any Information or Informations, in the Nature of
« Quo Warrauto, fhall, in any of the faid Cafes, be exhibited in any of the faid
Conrts, fhall be found or adjudged guilty of an Ufurpation, or Intrufton into, or
unlawfully bolding and exccuting ang of the faid Offices or Franchifes, it fhall
and may be lawfil to and for the faid Courts refpedtivcly, ar well to give Fude-
wsent of Oufler againft fuch Perfon or Perfons, of and from any of the faid 3.5;-
ees or Franchifes, as 1o fine fuch Perforn or Perfons vefpeliively, for bis or thesr
ufurping, &c. And alfo 1o give Fudgment that the Relator or Relators, in fuch
Information named, foall recover bisor their Cofls of fuch Profecution; and Zf
Fudgment fhall be given for the Defendant or Defendants in fuch Information, ke
or they, for whom fuch Fudgment fhall be given, fhall recover his or their Cofis
therein expended againft fuch Relaior or Relators, fuch Cofts to be levied by Ca-
pias ad Satisfaciendum, Fieri Facias, or Elegir.

Sect. 16, And it is further enacted, That the Statute for the Amtendment
of the Law, and all the Satutes of Jeofails fhall be extended to Informations,
in Nature of a Quo Warranto, and Proceedings thereon, for any the Masters
in the faid AF mentioned.

And now I am in the fecond Place to confider the Nature of fuch In-
formation as is partly the Suit of the King, and partly the Suit of the
Party, which is commonly called an Information gus fam, and this ha-
ving a great Affinity with Adtions on Statutes, I fhall confider them to-
gether, and endeavour to (hew,

. In what Cafes they lie,

. What ought to be the Form of them.
. In what Courts they may be brought.
. In what County.

. Within what Time.

4
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6. Who
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6. Who are difabled to bring them,

7. Whether there may bea Nonfuit in them ?

8. Whether the Informer or Defendant may appear by Attornzy ?
9. M what Cafes there thall be Cofts,

10. Whether the Defendant may wage his Law, or take Advantage
of a Protedtion?

tr. In what Manner che Defendant is to plead to fuch an Informa-
tion or Action,

12, By whom the Replication fhall be made.
13. 1n what Manner the Iflue fhall be joined, and where it (hall be
tried.

14. Where the Verdi&t may be found as to Part of the Information
againft the Informer, and as to other Part for him.

15. What Judgment on fuch an Information or A&ion is good.

16. Whetbher the Penalty of a penal Starute may be compounded or
granted over?

Seft. 17. As to the firft of thefe Particulars, wiz. Tn what Cales ag
Information or Aftion gui fam will lie s [ 2 take it for granted, that they , And. 5s
. 4 - . . H . 52Ty
lie on no Statute which prohibits a Thing as being an immediate Offence ¢
againft the Publick Good in general, under a certain Penalty unlefs the
Whole, or Part of {uch Penalty be exprefly givento him who will fue for 1t 5 2And, 118,
becaofe b otherwifeit goes to theKing, and nothing can be demanded by the 2 Joa. o
Party. But where {uch Sratute gives any Part of fiich Penalty to him who ',40'.’ '
will fuefor it by Action or Information, e, 1 take it to be fettled at -« s o,
this Day, That any one may bring fuch Aétion, or Information, and lay Ef‘;'m'”‘s'
his Demand ¢ tam pro Domino Rege quam pro feipfo. ¢ Alfo where a Sta- Voew 133,
tate prohibits, or commands a Thing, the Doing or Omiffion whereof is 138 frr-
an immediate Damage to the Party, and alfo highly concerns the Peace, ANV
Safety, or goad Government of the Pablick, or the Honour of the King, © And. 139,
or of his Supreme Courts of Juftice; as the Statutes of the ¢ Scandal of s awints
Great Men, of f Hue and Cry, and thofe that reftraia certain $nits Eaemis,
in the s Civil or Canon Law Courts, or even ininferior " Common Lg A
Law Courts, it feems to have been the general Opinion, that the Party ”‘*(E,".':;;_"
grieved may, and it is holden i by fome that he ought fo bring his Ac- ¢4 Co. 13.+.
tion on fuch Statute tam pro Domino Rege quam pro Jeipfo- And it feems o 1} G 13+
be taken ¥ asa Ground in fome Books, That where. ever the King is tohave fuer 1 5id.
a Fine on an Altion on a Statute, the AQion muft be fo Jaid 3 but not 233,
where the Defendant isonly tobe amerced. Bat [ muchqueftion, Whether | 5%, 145
this be a good general {ettled Rule in Relation to this Matter? fince in an 406, 409,
Adiion on the Statates of Hue and Cry, the Defendant thall | only be a- Co.-Enc348,
merced ; and yet {uch A&tion may certainly be laid tam 70 Domino Rege guanms s 3.+, Bar.
pro feipfo. Alfo in Adtions, which by the Common Law a Man may bring 226. Difines
tam pro Domino Rege quam pro feipfo, asin thofe for Itjuries to the Party, fi;,' f,’,_‘ 2
mix'd with a high Contempt to the King, (as where a ™ Jndge refofes to CroJic. 214
allow the Benefit of the King's Pardon to a Prifoner, unlefs he will give Pg{"n-‘ég'ag'
him fuch a Bribe 5 or where one makes a » Relcous of one taken onaCaupa e
pias Utlagatunm, at the Suit of the Party, or the Sheriff fuffers one taken 433 Pl 1, 2.
on {uch 3 Capias to © efcape) the Plaintiff is P faid to have his Ele®jon to xérﬁ‘}.'fg:
fay bis Altion this Way, but not to be compelled {o to do. To which mMay Heil e,
be added, that the Plaiotiff cannot (o lay his Aftion fora Common Tref. ¥id Moore

- . R :rplr2gy,
pals at Common Law, and yet therein the Defendant is to be fined. e,

350,
mirRol AtuA pl 5. O 1Rol. A 1. A pl.2. °.i Rol Re, 48, pl. 19. Cro. Jec 380, 167, €32, 310 Cro.
Eliz, 877. Paralie] Cafes, Noy, a2, = Rol. A 93/ Pl-ia. i Al ploa2 a7 Afe pl. 407 ¥ Cro Fac, 690 pl. s,

Yyy Neither
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Neither does the Opinion I would contend againft, feem to be confirmed

by the conftant Courfe of Precedents ; bur on the contrary, many of
*Co-Eut 44. thofe on the Statutes againlt ¢ Forcible Entries, and on the Sgatutes a-
borabaPic gaingt b illegal Diftrefles, do not lay the A&ion tam pro Doine Reoe
Ways guam pro feipfey and yet there are ¢ Authorities in this lalt Cafe, as well
::{;'bE:f_ . as in the former, that the Defendant i$ liable to be fined. But the Cafe
2 Ind. 132, Of an ¢ AQion on 2 & 3 Ed 6. 13, wherein it feems clear that it is not
133 neceflary to lay the Adtion taw pro Dosino Rege quam pro feipfo, does not
b BN feem 0 come up to the Point; becaufe it is generally holden, that the
15 H.s 6. Defendant is only amercesble in {uch A&ion, being in Natore of an Ac-
2 Inth 131 tion of Debt, and not finable, as it is {aid ¢ that he may be in an In-

2Rol A 221, . .
pl1s, 13 di@tment or Information grounded on the f Contempt of the Statute.

Ruare Dy, Sec?. 18, As to the fecond Particular, wiz. What ought to be the Form
\ j ; ar, 5 1

S of fuch Information or A&tion : Having in the precedent Chaprer Setf. 94.
1 Danv. 460. . 8 P P h 94
pl 12, endeavoured to {liew that there is no need that fuch informasion or Ac-
(5'5; Cx  tion conclude conmtra pacems and in Seff. g7. Whetber it be neceffary for

4 joore grs, them to conclude in contemptum Regiry and in Sed. 102, That they need not
phrags.  recitethe Statute whereon they are grounded 3 and in Sedfions 103, 104,
:;I;'.UL]:%?;.' ¢re. What Mifrecitals of a Statute will be fatal; and in Sed, 112, 113,80,
Cro E1.6:1, How far it is neceffary to bring the Cafe within the very Words of the
Heel vz, Statute; und in Se. 118, 119. How far it is neceffary to conclude contra
*Moose vor, formant Statuti s and in Sef. 117, ln what Cales one may have Judgment
ph 1285,  on a Statute, in an Aétion brought at Common Law ; L (hall in this Place
f‘;‘:f}'f’ J* obferve only thefe following Particulars: .
ipd.Sav6s,  Sek. vg. Firfly 1f an Information contain feveral Offences againQt a
Statuee, and be well laid as to fome of them, but defeltive as o the reft,

§Cro. Jee.  the Informer may have Judgment for {o much as is well laid. & As where

ok 1 .gq. the VWords of the Statute are fully pusfued in the Defeription of fome of
, 1{=b"3355" the Offences and not of others 3 b or where {ome of the Times that the
3 A Deferidsns bath offended againft the Statute are ‘exprefled with conve-
2 ROl A.

6. p1 5, Dient Cerrainty, and others not 5 as where it isalledged that the Defen-
Cro.Joc. 29, dang, for eleven Months, and more, from 1o Spptember, in fuch a Year,
8% ey 5., UNto g September in the Year following, ufed a Trade, without having
9 54235 been an Apprentice, . or was ablent from Church, ¢5e. in which Cafes
Judgment (hali-be given for the eleven Months. But if the whole Time
be exprefled inconfiltently 5 as that the Defendant was an Offender ele-
ven Months, from the firlt of Nowember in fuch 2 Year, to the firlt of
Anguft following, the whole is void for the Repugnancy, as hath been

more fylly thewn, Ch. 25. Sei7. 64, :

Seit, 20. Serondly, 1t feems to be fettled at this Day, Thae it is in
the Eleftion of him who brings an Adtion on a penal Scatute, which gives
one Moicty of the Forfetture to the King, and another to the Informer,

v Jon. 251 cither to have a Writ againft the Defendant, Qued reddar 1 Domino Regi ¢5
ssa. Ao B. qui tam, &, guas eis debet 5 or to have it in this Form, Quod reddat
glm- Co.356. A, B. qui tam, (5e. quas ei deber.  Alfo it feems to be fettled, That whe-
J5 ™77 ther the Writ be in the oneForm, or the other, it is well purfued by a De-
Dy g5.p!36. claration in the Name of the Plaintiff only. ¥ Alfo it feems to be doubt-
;Lscw 74 fal, whether there be any Neceffity that either the Writ, or Count, in
awere Ditis. any fuch Adtion, do exprefs that it is brought.by or for the King, as
65,67. well ag the Party, as hath been more fully fhewn in the 17th SefZion 5 and
AV f‘j, there is a ! Precedent of fuch an A&ion brought in the King’s Name by

i Sarie, 5. A. B. qui pro feipfo in bac parte fequitnr. But it feems ™ agreed, that
a7 H- 8. 23.
pl. 2o, * Bro, AG. populer 5. Long quinte Ed. 4. 117, b. 118. 4. $ee Raft. Entr, 684 Vit v, 437.pl ¢ 438, pL 1.
1Raf, Ent. 427, pL 3. ® Jo. 261, 262, Cro. Ca. 156, Cp, Entr. 371, by

every

3
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every Information aoft be in this Form, That the Informer tam pro Doni-
no Rege quans pro [eipfo [iquitar, even where it is brought on a Sratute
which gives one third Past of the Penalty to a third Perfon.  Bue I find
fome Difference as to the Forms of fuch Informations, asto fome other
Refpedts; for fometimes they fay, ® That the Aftion accrues to the In- | o Fur
former gqui tam, &c. to demand the Sum forfeited, for the Kingand him- 3?;ED
felf ; and b {ometimes that the Altton accrues to the King, and to the Re kine. 430.
Informer, gui tam, ¢g¢. and © fometimes, that it acernes to the King, Pl 135 14
. . . . - . 431 0. playg,
and to %. §. ¢re. (viz. where the Statute divides the Penalty into three j6;.b. 5.
Parts, ¢7c.) and alfo to the Informer, gui tam, &¢ and fometimes they ° Co. Eoc
have no 4 Claufe at all of this Kind. And * Quere, If it be not faral to }%.% 37
have any fuch Claufe where the Penalty is not recoverable by the Infor- Raft. <08, 0.
mation, bt requires a {ubfequent one, grounded on the Conviftion? Al- ‘tekatszr.
fo, fometimes fuch Informations pray Procefs againft the Defendant, to zise., geb.
bring him into © Anflwer to the Informer, gui tam, &ve. only ; lometimes 8.
f to an{wer tam Domino Regi quam A. B. qui tam, ¢rc. and 8 fometimes to :??15,::”
Anfwer de @ fuper premi(fis generally, without exprefling to whom. 370.2.36 4.2
Self. ar. Thirdly, Regularly it is fafeft for every fuch Informaion, ‘k‘li[ N
or A&ion, to demand the very Sum due to the Informer, and neicher ;/,,;,:.Tru:_';;. -
more of lefs; for it hath been adjudged, b That if an A&tion on a Starore 1C68 S 1o
demand the whole Forfeiture for the Informer, where the Stature gives ,;f'bh“r‘
Part of it to the King, it is in{officient : Alfo it hath been holden, § That if ¢ ¢o. Ene.
the Information make no Demand at all, or demand more or lefs for the 3?;-?6?_*—
Pasty than appears to be his due, it isinfufficient as to hims yet ¥ perhaps J° "7 3%
it may be good as to the Share of the Forfeitore given to the King. Alfotr = Ca. Eor,
hath been ! adjudged, That it s fofficient to demand the Share due to the 37 > 37
Imformer, without making any Mention of chat due to the King: Alfo,™ tpro. Agion
where the quantum of the Forfeiture depends upon the Finding of the Ju. /# & Statucs
ry, as it does on the Statute of Foreflalling, it hath been adjudged fuffi- [ gy ¢ .
cient ¢o leave a Blank for the Sum.  Alflo it bath been ° adjudged, That ol 2o
a Popular A&ion may conclude ad grave dapemum, withoot adding, of the ©% Hob
Plaintiff; becaufe every Offence, for which (uch Aftion is brought, is fup- + Hob 245,
pofed to be a general Grievance to every Body. id: Gro,
Seit. 2. Fourthly, 1t is ena@ed by 18 Eliz. 5. Par. 1. That mome flalf ;¢HT3"
be admitted or reccived 10 purfue againft any Perfon or Perfons, upon any pe- 330, 331,
nal Statute, but by Way of Inforsmation or Original ARion, and not othermife.' ' Jone 156,
And it hath been adjudged, That no Popular Attion, fince this Statute, »; Jo. 15,
can be brought on a former Statute, either by ® Bill in the King’s Bench, 157.
or by P Plaint in an Inferior Court,-but only by Original Writ, or In- 'paﬂgﬁiﬁ_&;‘_’“
formation ; whether the Statute on which {uch Aftion is grounded, 9 in- © Cio. Etiz
flict 2 Penalty generally, without faying how.it thall be recovered, or 7877
exprefly give a Recovery by Bill or Plaint, ¢ (as that of 4 &5 Ph. & o0 %
M. agaioft F makiog Kerfeys, without having ferved an Apprenticefhip 5 3 Int to.
and that of § Eliz. 4. againft ¢ following any other Trade withour ha- :f‘“’;’flf;‘
ving (erved an Apprentice(hip ) Yet the contrary hath been fince exprefly 3230 6.5,
adjudged ® as to {uch former Statutes as exprefly give a Recovery by Ce.LL 36,
Bill or Plaint, becanfe the Statute of 18 Eliz. doth not mention original o 247.pl.
Writs, but original Adtions ; and a Suit by Bill or Plaint is an ® original 3se.
Adtion in the Court in which it is commenced, and therefore may reafon- } i“g's',’;ﬁ'
ably feem to be only within the Intent of the Statate, where itis re- & M. 5 par
moved into a {uperior Court, and there proceeded upon. And if this be 32,3334
) ., Mo 4|2 pi.
§05. (s EL g.par. 31,39. Cro. Bl 544 pl 14 Noy 6o. 1 Rol Ab. §37.pl 8,9, * #ide 3 Danv. Abr,
279, afo. 3 Leon. 237. the
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the Meaning of the Statute, 1 fec not how any Suit whatever, by Bill or
Plaint on, any penal Statote, can be within the Porview of it, while {uch
Bill or Plaint continue in the Court in which they were commenced,
whether the Statute on which' they are brought do exprefly mention
them, or leave the Method of fuing to the general Conftru@ion of Law.
To which may be added That the Statute of 21 Fae. 1. 4, Per. 1. feems
to fuppofe, that Aftions on penal Statntes may indiﬁ'crentl}br be broughe
by Whrit, Plaint, Bill, or Information ; for the Word ase, That all Offences
hereafter 1o be committed againft any penal Statute, for whick any Comamon I
Jormer or Promoter may lawfully growmd any Popular Agtion, Bill, Plaint, Suit,
or Information, before Fuftices of Affife, &c. fball be commenced, &e. by way
of Aiiion, Plaint, Bill, Inforsation, or Indidment in the proper County, before
the Fuflices of Alfife, ¢S However it feems clear, * That no Suir, by
Bill or Plaint, by a Party grieved, fuing npon a Claufe, either exprefly
or impliedly relating to himfelf only, is within the faid Seatvte of 18 FL
For it is exprefly provided, Par. 6. That it fball not reflrain any certain
Petfon, Body Politick or Corporate, to whom, or to whofe Ui, any Furfeiture is
limited by any Statute, and mot gemerally to any Perfon that will Jues but
that every fuch Perfon may fue as before.” b But where the Party particular-
ly grieved by an Offence againft a Statute, fues for a Forfeitare general-
ly limited to any one who will fue fot it, he feems to be as muoch
within the Reftraine of the (aid Statute, as if he were not the Party

rieved.
£ Setf. 23. Fifihly, © In an AGion on a Statute, which requires fome
Officers at one certain Time after their Admiflion, and others at ano-
ther, to qualify themfelves by certain A&, it is fafeft, exprefly to thew
the Time when the Defendane was admitted to his Office, and that he
negletted to qualify himfelf in the Time limited ; and alfo, That he a&u-
ally exercifed his Office after fuch Negled.

Seil. 34 Sixthly, It is faid, 4 That the Fa& is fufficiently alledged
after a guod cumin an A&ioo on a Statute, but not in an Information.

Sei?. 35, As to the third Particular, viz. In what Courts fuch an
Information or Adtion may be brought : Having already, Ch. 5 Sed.
35. endeavoured to prove, that where 2 Statute appoints that a Penalt
fhall be recovered in any of the King’s Courts® of Record, the Offence
may be indi¢ted before ]Y]&ices of Oyer and Terminer, tho' not in a Court-
Leet, or of ¢ Pie-powders, or fuch others, inftituted for fpecial Purpofes 4
and intendiog under the next Particalar, incidentaliy to confider what
Suits may be brought it the Courts of ‘Weftminfler Hall, on penal Staw
tutes ; I (halfl only rake Notice in this Place, That where a Statate limits
Suits by an informer qui tam to other Cousts, yet any f one may, by Con.
ftrution of Law, exhibf an Information in the Exchequer for the whole
Penalty for the Ule of the King.

Seii. 26.  As to the fouth Particular, oiz. In what County fuch
Information or Action may be brought. It is enalted by 31 EL's. That
in any Declaration, or Information, (5 not being exhibited by fuch Officers of
Record, as bad in Refpett of their Offices, before the Time of the faid Statute,
lawfully fed to exhibit Informations, or fue upon pental Laws s and not 1 iop-

' cerming Champerty, buying of Titles, or Extortion, or the Kings Cuffomns,

&e. or Ufury, or Foreflalling, &c:) the Qffence againft any penal Statute fhall
not be laid 10" be done in ang other Coumty but where the Matter alledged to be
the Offence, was in Truth done: And ihat, the Defendant may traverfe, and al-
ledge, That the Offence fuppofed to be committed, was not committed in the County

where
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where it is elledged s which being tried for the Defendunt, or if the Plaimtiff
be t.ftereapm nonfuit, the Plaintiff fball be barved in that Aifion or Infor-
wmation.,
Se¢f. 27. Tt is further enafted, Por. 7. That all Suits for uling wnlewf;
or not ufing laful Games, or for not baving Bows op Arro{w, g;\j%r nﬁnﬁfq’i
Trade without baving been brought up in it Joall be fied and profecuted in 'the
General Quarier Seffions of the Peace, or Alfefes of the fame County, where the
Oﬁme foall be comanitted, or otherwife enguired of, heard and determined in the
Affifes, or General Quarter-Seffions of the Peace of the fame County where fuch
Cifence fball be committed, or in the Leet within which 5t Jhall bappen and not
in ‘mj wife out of the fame Coumty, where fuch Offimce fhall happen, or be com-
mitted.
In the Coaftred&tion of this Statute, the following Particulars feem moft
remarkable
Sef?. 28,  Firff, That it hath been adjudged, That the Defendant can
have no Advantage of the above-recited Claufe, which appoints, That
all Offences againft penal Statutes thal) be laid in ¢he proper Counties
but 2 only by way of Plea; and this Conftru&ion feems very agrceablé s And. 18
to the Purport of the faid Claufe ; the Words whereof are, Thar the De- the cr;n'tlrarcs"
fendant may traverfe the County, &c. which being tried for bins, or if the adjudged.
Plaintiff be therewpon nonfisity ibe Plaintiff foal be barred, &c.  But this Point .. B 735
is otberwife featled by 21 Jac, 1. 4. Par, 3. ’
Seit. 29.  Secondly, That the {aid Claufe extends ® not to any Suit by ®Cro E1.6ss.

a Party grieved, or by the ¢ Attorney General, but only by thole P 5t
brought by common Informers. y by thole & Vine .

Setf. 30. Thsrdly, That the laft recited Claufe, coricerning Suits for e Ju 178
viing a Trade without having been brought up in it, &, which are ap-
pointed to be brought ar the Affifes, or Szfions, in the praper County,
and not in any wife out of the County, reftrains not an Information
in the 4 King’'s Bench, or Exchequer, for fuch Offence happeriing in the s ¢ro. Juc
fame County where thofe Courts are fitting 5 for the negative Words of 178, 179,
the Statute are not, That (uch Suvits {hall not be brought in any other ?;";-m-
Court, bur, That they (hall not be broughe in any other County; and the 184,
Preragative of thefe High Courts {hall not be reftrained withiout expref3
Words. But where the Offence is in a different County, fuch Suits, in
thofe, or any other Courts, out of the proper County, feem to be with-
in the exprefs ¢ Words of the Statutes Yet it was long a very great f e pise Hob,
Queftion, VWhether an A&tion of Debt or Information, in the Courts of 174 327.
Weftminfier-Hall, were not to be conltrued to be out of the Meaning of “'°Ji &

. . e Ty . Kb,
them? But this Point is now fettled in the Conftru@ion of the Statute plf 46. e
of 2t Fac. 1. 4. as thall be more fully thewn hereafter. a Keb 99. ;lﬂ.
Scit. g1, It is cnalted by the faid Statute of a1 Fae. 1. 4. That ot 53 V5 2

Offences to be committed againft any penal Statute, for which any Common [n- 3 Keb. 247,
former or Promoter may lawfully ground any Popular Action, Bill, Plaint, Suit l’f_' 57 4ids
or Information before Juftices of Alfife, Fuftices of Nifi Privs or Gaol-Deli- 1 Sid. 303,
wvery, Juflices of Oyer and Terminer, or Fuflices of Peace, in their General 4°%

or Quarter-Se(fions, (except Offences againft the Statutes concerning 8 Recufuncy, ¢ vide Hob,
&e. or Maintenance, &c. or the King's Cuffoms, &c. or tranfporting Qold, or 51+ % B 10
Silver, or Munition, or Wool, or Leather, &c,) foall be commenced, Jfued, ‘I:{ha}:r? ::9:
profecnted, tried, recovered and determined, by Way of Action, Plint, Bill,
Information or Indictment, before the Fuftices of Aifife, Fuftices of Nifi Prius,
Faftices of Oyer and Terminer, and Juftices of Gaol-Delivery, or before
the Fufirces of the Peace of every County, City, Borough or Town Corporate,
and Liberty, having Pewer to enquire of, hear, and determine the Jame, in

Z. Zz Eﬁﬁ‘
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England or Wales, wherein Juch Offences fhall be wmmittcff, in any of the
Conrts, Pluces of Fudicature, or Liberties aforefaid, refpectively. only at the
Choice of the Parties who fhall commence Suit, or profecute for the Jame, and mot
elfewherc, fave ouly in the faid Connties, or Places ufual for thafe C?w.vrif.r, or
an> of thems And that the like Procefs in every Popular Action, Bill Pl
Iuformation or Suit, to be commenced, fued or profecuted, by Force of, or ac-
cording 10 the Purport of this Act, be had and awarded, to all Intents and Pur.
pofes, as in an Action of Trefpafs Vi & Armis a Common Law. And that
wll, and all mranner of Informations. Actions, Bills, le.rt.r, and Suits whap.
Joewver, to be cormmenced, fued, profecuted, or awarded, either by the Attorney
General, or by any Offtier whatfoever, or by any Common ‘Infnrmcr, or other
Perfon whatfocver, in any of bis Majefly's Courts at Weltminter, for, or con-
cruing any the Cffinces aforefaid, fhall be void,

Secf. 31, And it is further ena@ed, Timt. if on the General Iffue the
Offence be not proved in the Jame County in which it is lsid  the Deferndint
Joall be found not Guilty, as thall be more fully thewn under the elevnihe
Particuatar,

Se, 32.  Alfo it is farther enafled, that wo Oﬁrqr Sall veceive, Sile,
or enter of Record, any Information, Bill, or Plaint, Count or Declaration,
grounded on the faid penal Statutes, or any of them, which by tkis Act ave ap-
pointed to be heard and determined in their proper Conmtics, until the Informer
or Relator hath firfl taken a Corporal OQath before fome of the Fudaes of that
Coure, that the Cffence or Offences laid in Jueh Information, & was. or wore
wot committed in any other County than where, by the faid Information &c.

the fame is, or are fuppofed to have been commitled, &c. the Jame Oath to be
there emired of Record,

In the Conltrution of this Statute, 1 fhall obferve the following Par-
ticulars

¢ Sulk o, StF 330 Firfl, That as the Law is now @ {ettled, no A&ion of
LT Debe, or Infovmation. or other Suit whatever, can be brought in any

s{\"l-'-d- srse Court of Weftminfler Hall, on any penal Statute, made before the fajd
2 Lev. 304.

Statute of 3, Jae. for any Offence not therein excepted, for which the
3 Inlt. 192, . .
193. s Offender way” be profecuted in the Country, b unlefs fuch Offence

the contra  fhall be comunitted in rhe fame County in which fuch Court thalj fit.
1y adjudged 2

r Vere.g. - and furcly this cannot but be thought moft agreeable to the Meaning ag

tLeviago. well as the Letter of the faid Statute; the whole Provificn whereof
3 Lev. 71,

3Kebgogpt Would be to little Purpofe, if fuch Suirs thould be conftrued out of it.
. And as to the Objeclion, That if all Suits on penal Statutes fhould be
2 Keb. g01. wholly tsken from the Superior Courts, all Offences agaivft them woyld

‘:“’s"i’d.";:';_ become difpunifhable by the Offender’s Removing himfelf out of the

4co. County wherein he commitred thems becaufe the Courts in the Statute
Ses the Dime

Cal doubeed Me0tiONEd, have no Jurifdi®ion out of the Counties whercin they fir 5

1 Vene. 364. 1 hath been © anfwered, That Procefs ot Outlawr‘y will lie againft fuch

;_I;c; :;4- Offende:s, by Virtue of the above recited Clayfa of the (aid Statute,
i 2,

sup. S8 30. Which gives the like Procefs in all spits profecuted according to the
1 §idu359. Purport of it, as in AQions of Trefpafs at the Common Law,

361";“ 6. Seit. 34, Stcowdly, That ¢ where a fubfequent Statute gives an
2 Kb 340. ACion cf Debt, or any other Remedy, for the Recovery of a Penalty

52;;-{394. in any Court of Reco d generally, it fo far impliedly repeals the Re-

by Jon 193 iraint of 21 Far. and confequently leaves the Informer at his Liberty to

Sv-. 8-&.30. fue in the Courts of Wefiminfier- Hall,
€1 8k 373,

pl.14.
91 Salk. 372, 1

Sret, 35.
373
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Seit, 35, Thirdly, That the Statute of 21 Fac. gave # no funifdidion
to the Courts therein mentioned, over any Offences, in Relation to
which they had none before; and b therefore thot Suits for fuch Offen-
ces maft be brought in the Courts of Weffmwinfler- Hdl in the fume Man-
ner as before.

Sei. 36, Fourthly That © the {aid Seatute hinders not the Remova! of
any Indi@miene iowo the Kirg's Bench by Certiorariy after whiclh it may
be either tried tiscre, or in the Country by Nif Prius

Sef. 37.  Fifthly, That 4 it hath been adjudged, That an Officer
by rec.iving an ‘ofcrmation without fuch # previous Oath, That the Of
fence arole in the {ame County in which it is laid, doth not muke the
Proceedings upon it erroneous; for the Al is only direCtory to the Of
ficer, but doth not interd that fuch Oath thould be made Parcel of the
Record s and thereiore the Omiflion of it cannot be afligned for Errory
ard yer the A% is exprefs, That tuch Ouach thall be entred of Record.
But Qagre, 1f the Court may not properly be € moved to fet afide {uch
Procefs, as lnving ilfued contrary ro the Dirediions of the Statute ?

Se. 38, vixtbly, That no £ Suit by a Party grieved is within the
Reftraint of the Statute.

Seif 39.  As fo the ffth Parcicilar, viz. Within what Time fuch
Information or Adtion may be broughts it is to be oberved, That all Po-
prlar Acttous were limited toa certain Time by 7 H. 8, 3. But rhis 8 Statute
being repeated by o1 £L 5. 1 hall take no farther Notice o7 it,

Sef. 0. Butit s enaBed by the (aid Statute of 31 Bl 5. Par. 5. Thar
all Ations, Swits, Bills, IndiZinments, or Informations mhizh fhall be brought for
any Forfeiture npon any Statute penal, wmade, or to e wrade, whereby the For-
feitave is, ar fhall be limited to the Queen, ber Heirs or Succeffrs only, fbill be
bronght within two Years after the Offence commited s and not afier 1wo Years,
And that all Actions, Suits, Bills, or Informations, which fhall be brouaht far
any Forfeiture. upon any penal Statute, made, or ts be made, except the Statutes
of 13l e the Bew fit and Suit whereof is, or fhall be by the fuid Statute, livsie
ted to the Queen, ber Heirs o Succeffors, and to any other that hall profecuse
in that Bebalf «fhidl be brought by any Perfon that may Lawfully fue for the fusme,
wiihin one Tear next after the Offence committed , and in Defanlt of fuch Pur-
Juit, that then the fame fhall be brought for the Queen’s Majefly, ker Heirs or
Suceffors. any Time mwithin the two Years after that Year ended.  And if any
Aition, Svit, Bill, Indiclment, or Information, fhall be bronght after the Timre fo
Limited, the fame fhll be woid.  And it is provided, That where a fhovter Tive
is lintited by an penal Statute, the Profecution muft be within that Time,

Sezf, a1, Alfo it is enacted by 18 EL s, i’ar. t. 1hat wpon cwery In-
formation which fhall be exbibiicd on any penal Statute, a Special Note fhall be
made of the very Dayy, Mouth, and Tear of the exhibiting theveof into any (f-
fice, or to any Officer, which lawfully may receive the fame, withoat any At
date thereof to be mades and that the famz Informatian be accounted and taken
10 be of Record, from that Day formard and wot before:  And that uo Procefs
be fued out wpon fuch [nformation, antil the Iuformation be exhibited in Form
aforefuaid, &c. asd that every lerk making ont Procefs contrary to this /&, fhall
forfeit Lo 8. &

Sect. 4r. 3tis farther enalied by 21 Fael 1. 5. That no Officer il res
ceive, file, or enter of Record. any Infarmafian, Bill, Plaint, Coumt, or Decla-
ration, grounded on any penal Statute (being 8 within the Provifion of the faid
Statute of 38 Jac.) until the Inforuer or Relator hath firft saken a covporal O ah,
befure fone of the Judges of the Court, that be believes in bis Confiience, the Of

fenee
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Jence was committed within a Year before the Information or Suit, within the
County where the faid Information or Swit was commenced, &c.

In the Confirultion of thefe Statutes, I fhall obferve the following
Particulars,
*Hob 270 Self. 43, Firfl, That * if an Offence prohibited by any penal Statute,
be alfo an Offence at Common Law, the Profecution of it, as of an
Offence at Common Law, is no way refltrained by any of thefe Sta-
tutes,
Setf. 44.  Secomdly, That if a Suit on a penal Statute be brought af-
®Shower's ter the Time limited, the Defendant needs not plead the Statute, byt b
Rep.353  may take Advantage of it on the General :ffue,
S Setf. 45.  Thirdly, That if an Inlormation tam quam be brought af-
ter the Year, on a penal Statute, which gives one Moiety ro the In-
¢Cro.Cs.331. former, and the other to the King, it is naught only ¢ as to the In-
Cro 1. former, but good for the King,
6. p! :3_' Seit. 47, Fourthly, That the Party grieved is 4 not within the Re-
25%es:@. ftraint of thefe Statutes, but may fue in the fame Manner as be-
3% fore.
<Show.Rep,  SeCZ. 48. Fifthly That it feems not € to be fettled, Whether the
133,35+ Suving of a Latitar within the Year be a (ufficient Commencement of a
Suit on a penal Statute, to avoid the Limitation of thele Statutes?
P Show. 353,  Seft. 49.  Sixthly, That it f feems alfo to be queftionable, Whether
153 a Suit by 2 Common Iaformer, on a penal Statute, which firft gives an
Attion to the Party grieved, and in b's Defaolt, after a certain Time, to
any one who will fue, be within the Reftraint of thefe Statutes ?
Sect. 50, Sewemthly, That it feems queltionable, VWhether the Claule in
31 EL Par. 4. by which it is enacied, That nothing in the faid Act comtained
Jbull extend to Champerty, King's Cuffoms, or Foref alling, &c. but that every
Such Offence may be lasd in any County; any Thing in the faid Ait to the con-
trary notwithffanding, do except the faid Offences, ouvt of the above-
recited Claufe, relating to the Time within which Suits on yenal Statutes
muft be brought? For the Words above mentioned, iz, But that ezery
Jieh Offence may be laid in any County, {eem to reftrain the Generality of
the precedent, which fay Tbat wothing in the Act contained [ball extend to
Juch Offences.
Set, 51.  As to the fixth Particular, wiz. What Perfons are difabled
to bring fuch an Information or A&ion : It is ena@ed by 31 EL §. Par,
1. That no Perfon, other than the Party gricved, fhall be received to inform,
or fue upon any penal Statwte. that before that Time hath been for any Mifde-
weanory by any Order of any the Queen's Majefty’s Conrts, ordered not 10 follow
or purfue any Swit upon any penal Statute,
Setl. 52.  As to the feventh Parricular, oiz. Whether there may be
s Co.Lier, 2 Nonfuit in fuch an Information or Adion? It feems agreed, That

139 ‘;’on_ notwichitanding the King « cannot be noafuit in any Information or Ac-
fu'i,.,'”. tion wherein he himf{eIf is the fole Plaintiff 3 yet any b Informer gui tam,

Yro. Noafuit or 1 Plaintiff in a Popular A&ion, may be nonfuit, and thereby wholly

gf‘;!_oga’“& X determine the Sui, as well in Refped of the King as of him{elf: Alfo

n Co. Lite. it feems agreeed, ! That the Attorney General may enter a Nolle Profequi,

139 !l)\lonfuil: (which, as ™ fome fay, has the Effelt of a Nonfuit) to any Informartion

68, or Attion brought by the King only.
Prerogs. 116,

! ro. Noofll 35. k37 8.6 5. a. Bro, Nonfuit 35. ? Lir. 139. b ™ Ca. Lit. 139 b, Fide 1 Sid. 420,
Ruere Salks 23, pYar.

1 Seif. 53,
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Secd. §3. As to the eighth Particular, iz, Whether the Informer or
Defendant may appear by Attorney ? It feems agreed, That after 2 Plea * Beo, Artor,
pleaded to zn Indiment, Information or Adion, for any Crime what- }J;*+ *%
foever, ander the Degree of ® Capital, the Defendant might always, by o Ed. 4.
the Favour of the Court, be permitted to appear by Attorney : Alfo it PhY
feems, That generally the Court might always dilpenfe with the perfonal 51. o +
Appearance of the Defendant, even before © Plea pleaded, 4 except in 22 Ab.pl.
fuch Cafes, whercin a perfonal Appearance is required by fome Statute, I3, Accor.
as it i3 in € Premanire, ¢ic. in which Cafes it {eems generally agreed, ;.

That an Appearance by Attorney cannot be admitted, without fome {pe- ¢ Y- 34¢ 5.
cial Writ or Grant to that Porpofe, whether the Defendant be a Peer f or Vide 31 bd.
Commoner. It is f2id indeed, in Rolle’s Rep. That Sir 8 Awthony Mild- 4 77.01. 0
may was {uffered to plead a Pardon to a Preasunire by Attorncy, and no Iﬁ‘i;j Avparr
Mention is made of any fuch Writ or Grant : But 1 prefume that there 48, 53, roy
was a Claufe to this Effect in his Pardon. 3 Iefh, £a5.

Sed. s4. ltisenadted by 18 EL 5 Par. 1. That every Informer, upsn 3? H.’-}.';,'
any penal Statute, fhall exhibit his Suit in proper Perfon, and purfue the fame 9! 12.
only by bimfelf, or by bis Attorncy in Court s and that he fhall not wfe any De RN
pity or Deputics at all. Fide Bio

Seit. 3. 1t is recited by 29 El s. Par, ar. That divers of ber Ma- Aetorn. 69,
jefty's Subjects, dwelling in the vemote Parts of the Realm, bad been many Times :;'H? 5 17b.
wmalicionfly tronbled upon Informations and Suits, exhibited in the Courts of the 3 H. 7. 6.pl.
King's Bench, Common Pleas, and Exchequer, upon penal Statater, uwd had § Jic 462
been drawn up npon Procefs ont of the Conntrier where they dwell, and driven to 516, ©
attend and put in Bail, to their great Trouble, and Undoing 5 and for Reforma- *» B4 433
tion thereof, it is epatied, That if any Perfon or Perfons, fhall be fued or inforsized s Calos
againfd, upon any penal Law, in any the, faid Courts, where fuch Perfon or Per- cived b Lere.
Jous are bailable by Law, ov where, by the Leave or Favour of the Conrt, fuch tfh:y Ho7y
Perfon or Perfons may appear by Attorney 5 in every fuch Cafe, the Perfon or plyz.
Perfons fo to be impleaded or fued, flall, and may, at the Day and Time contained 39 E. 37
in the firft Procefs ferved for his Appearance, appear by Astorney of the fame Court | f Rok Rep.
where the Pricefs is returnable, to anfiver and defend the fame, and not be urged viae 2 Bl
10 perfonal Appearance, or 1o put in Bail for the anfwering fuch Suits. 297

et 56. And it is ernacted by 31 EL 10, Par. 20. That this fhall ex-
tend only to the natural Subjels borm, or to be bornm, within the Dominions of
the Lueen’s Majefly, ber Heirs or Succeffors, and to Perfons made free Déaizens,
and to no others.

As to the ninth Pasticulat, wiz In what Cales there thall be Cofts ont
fuch an A&tion of Information, i (hall endeavour to thew,

1. Whether an Informer thall in any Cale have his Cofts.
2. In what Cafes the Defendant (hall have them.

Sect. §7. As to the firft of thele Particalars, I take it to bein a
great Meafure {aeled, M That an Informer upon a Popular Statote, thall », ke -8i,
in no Cafe whatloever Have his Cofts, unlefs they be exprefly given him p! 15
by fuch Scatute; for it is certain that he cannot recover them by the !'JF”'A-SM-
Common Law, for that doth not i give Cofts in any Cafe : Neieher éan 1 Latw. soo,
he recover them by the Stature of Glacefler, 1. which gives the Denan- 200
dant bis Cofts in all Cafes wherein e fhall recover his Damages;",t:g :,;“f
for this feems ta {uppole fome Damage to have been done¢ to the De- conrs Moar
mandant in particular, which cannot be faid in any Popular A&ion; and 63 pl. 175
: ! , 3 Lev. 37
therefore fuch Altions have always been conltrued to be our of the Be- {1 jan. 38

Aaaa Azht
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* 1 Keb. 731, nefit of this Statute. But it feems agreed, & That an Actiots on a Statute,
fli{:ﬂ" abe. DY the Party grieved, for a certain Penalty given by fuch Statate, is within
574 PL. 1, 2, the Statute of Gloucefler, becaufe fuch Penalty is intended him by way of Re-
I 4 compence for his particlar Damage by the Offence prohibited 5 and if he
é,‘l‘,’?;’,.*;‘;‘g, could recover that only,and no more, by way of Colts, it would be'in moft
560, Cafesin vain for him to {ve for it, fince the Cofts of Suit wonld exceed it,
 Luew. 20% Bue it is faid, That no Cofts thall be recovered in an A&ion on aSta-
alnft. 289. tute, which gives no certain Penalty to the Party grieved, but only his
Damages in general, &e. if fuch a Statute be introduétive of 2 new Law,
b, Rol Ab. And give a Remedy in a b Point not remediable at the Common Law,
574 p- 1. But there is not that Inconvenience in this Cafe as in the former ; becaufe
) Lutw. 3¢9, g certain Sam being {pecified, the Jury may give the Plaintiff a fuil $a-
oo 6. tisfa&ion by way of Damages.
Cro.Ca. s6c. St 58 As to the {econd Particular, viz. In what Cafes the Defen~
Salie 206- L 4ot thall have Cofts: It is enaQed by 18 EL 5. which is made perpe-
* tual by 27 Bl 10, Lkat if any Informer or Plaintiff, on a penal Statute, fpall
willingly deluy bis Suit, or fhall difcontinne, or be monfitit in the fame, or fhall
bave the Trial or Matter pafi'd againft bim therein, by Verdid or Fudgment of
Law, that then, in every fuch Cafe, the fame Informer or Plaintiff fhall gicld,
Jaticfy, aud pay wnto the Party Defendant, his Cofls, Charges, and Damages,
10 be affigned by the Conrt in which the fame Suit fhall be artempted, &c.

In the Conftrultion hereof, I fhall take Notice of the following Pas-
ticulars 5
Se:l. '-’;9. Firf?, That it feems to be agreed, That no A&tion on any
< { Satk. 30, Sratute, by the Party © grieved, is-within the Purview of this Statute,
. A“E] 115, the whole Purport whereof feems clearly to relate only to Common In-
p]',':'j}_ 17 formers: Yet, if fuch A&ion, by the Party gricved, be for any Offence or
Noy7r.  Wrong 8 perfonal, immediately fuppofed to be dome to the Plaintiff or Plaintiffs 4
. Leon. 235 or whatfoever the Nature of the A&ion may be, if the Plaintiff ¢ might
Elaz7. pl. 4. bave Cofts, in Cafe Fudgment fhould be given for him, he thall pay them on

;Huee 32, 3 Nonfuit or Verdict againft him, &ve. by Virtue of € 23 H, 8, 15, and

® Vide 3.

anv. Abr. 2 ‘fac. 1. 9.
?14‘{)[.?,1.;. 4 Seg. 6o. BSeeand{y, That it hath been holden, That where Judgment
f):’;i'tu is given againft an Informer, becaufe the Court in which be ® {ves has
pi. 9. no Jurifdi&tion of the Caufe, or i becaufe the Statute on which he grounds
" 2 Keb. 58t s Information is difcontinued, yet he fhall pay Colts within the Intent
f"s;'d‘;,,, of the faid Statute of 18 Eliz, which (hall have a liberal Conftru&tion,
“2 Keb. 106, and was intended to prevent all vexatious Informations ; and furely fuch
ill grounded Profecutions cannot but be thought fuch.

Seti. 61.  As to the tenth Particular, viz, Whether the Defendane,
in fuch an A&ion or Information, may wage his Law, or take Advantage

kioH 7.19. of a Proteftion? It js faid k¥ to bave been ruled, That the Defendane

42,
Buere Hurr.
39, 36.

;‘,‘r- L"ﬁ - ought not to be admitted to wage his Law in any fuch A&ion or Infor-
63, J B8 "mation, becaule they are founded on a Statute; nor do 1 find any Au.

Co.Lit. ags. thority to the contrary. Bur perhaps it may be queftioned, How far the
Realon given for the Opinion above-mentioned may be conclufive, fince
' #2d: 21 H. fuch an Ation or Information doth not feem {6 | properly to be grounded
s on a Statute, as on the Contempt of it. But as to the Queftion, Whether
the Defendant can take Advantage of a Protettion? There (eems to be near
n Ia the ar, t1€ fame Number of Auvthorities on each ™ Side. But there is no great

firmative,
Firz. Prore®t 93, 122 Keil 135, b, TIn the Megative, Fitz. ProteRion 61, 105 31 Ed, 3. 13 pl. 12, Co.
Lit. 132 ¥ide 2 Rolle’s Abr, 23, Letter G .

2 Need
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Need nicely to examine thele Matters, (ince generally it is exprefly pros
vided by penal Statutes, That neither Wager of Law, nor Proteion,
fhall be admitted in any Suit brought upon them.

Seif. 63. As to the eleventh. Particular, viz. In what Manner the De-
fendant is to plead to {uch an Information, or Adtion, 1 fhall take it
for granted, That he mult an{wer to the whole @ Time laid in {uch 1n- , Brag, 1eg”
formation or Ad&ion 3 and that if he have any b {pecial Matter for his ® #ide Brigg.
Excufe or Juftification, he muft fet it forth with all convenient Certain- 't R,
ty 5 and that if he plead the General Iffve to the Whole, he muft depend 4, 59 134
upon it, and not ¢ together with it plead alfo a fpecial Plea either to the
Whole or Part of the Charge s but for thele Matters L thall refer the
Reader to the Books which treat of Pleading in general; and in this

Place fhall only confider,

1. Where a prior Suit depending may be pleaded to fuch an In-
formation or Action. _

2. Where a Pardon, or Releafe, or a Recovery in a former Suit.

3. What is a good Generat Iffue 5 and where it may be pleaded.

Set. 63, As to the firlt Point, ziz. Where a prior Suit depending
may be pleaded to fuch an Iaformation or Adion : It feems agreed, 4 ¢Ceo Bl a6t
That where-cver any Suit on a penal Statute may be faid to be actaally ! Ko Re.5,
depénding;. it may be pleaded in Abatement of a fubfequent Profecation, * "%
being expreflly averred to be for the fame Offence. ¢ Neither will it be «CroEi 261.
any Exception to fuch a Plea, That the Offence in the fubfequent Pro- Jid ! Ro.
(ecution is faid on a Day different from that in the former. f Neither dotht 7 Hgp. 30,
a Miftake in fuch a Plea of the very Day whereon the Suit pleaded as
prior was commenced, feem to be material on the lffue of Nul tiel Re-
cord, if it appear in Truth to have been commenced befare the other, and
for the fame Matter. And if two Informations be exhibited on the ve-
1y fame Day, it feems 2 that they may matoally abate one another, be- & Hob. 138.
caufe there is no Priority to attach the Right of the Suit in one Informer
more than in the other. Ao it feems, That an  Information or Bill 1 [Crc El 26x.
the fame Day that they are filed, may be {o far [aid to be depending, be- Pf,";_ 4
fore any Procefs fued upon them, that they may be pleaded in Abatement
of any other $uit on the fame Starute. And from the fame Reafon it
feems alfo, That a Writ of Debt may be fo pleaded after it is returned 5
becanfe then it feems to be agreed, That it may propetly be [aid to be
depending ; and whether it may not alfo be o pleaded before it be re-
turned, feers queftionable 5 Becaufe, according to fome ¥ Opinions, a ; ¢ B
Writ may be faid to be depending as foon as purchafed. Cro. o n.
Seit. 64. As to the {econd Point, oiz. Where a Pardon, or Releafe, 5Co.48 1.0
or a Recovery in a former Suit, may be pleaded to fuch an Informa- ;79:13:?:
tion, or A&ion? It feems agreed, That notwithltanding the King bave am. Silk.
fuch an Intereft in every penal Statute, that he may | proceed in 2 Suic S 10
broughe upon it by a Common Informer, after the Death, Releafe, or 55 ¥ '
Nonfuit of fuch Informer, banging the Profecation 3 and may allo totally 2 Co, 3o 1.
prevent anyfuch Suit, by firft ™ fuing for the whole Penalty himfeif's ;*¢%¢5*
or may totally bar it by 2 Pardon or Releale ™ precedent to its Commence- Co. 4% b.
ment ; yet if it be adtually commenced before any Suit by the King, Noy roo.
the Informer hath (uch an Intereft in the Past of the Penalty affigned him } gy’ s,
261
Cro. E1 583, Moore s4r. Comt. Cro. EL ¢38. pl.13. 97 H.6, 5. 2. 20 H. 7. 5. b 6. 2. Broe Artaint, 13¢.
#ide 1 Ro. Re. 33, Hutc, 8z » Crompton Jurifdiftion, 38. 2. 5 In(¥* 194 11 Co. 65, b, 66.0. 7 Firz, decis
tentam, 5. Charter 21. Bro AltionPopular, 3,4, s Hiro3pl2 37H.6.4 3 Inft. :94.b; Ed. 4. 1, 3

Y
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*CroEl 138 by the Statute, that the King can no # way dilcharge, or fofpend the
I:Ii_:n}n 1rg Svit, as to fuch Part.  Alfo it feemns that the King can in ¢ no Cafe
1 t.7 3 pl. bar the Suit of a Party grieved, nor proceed in it after the Death of the
2. Plaintiff, e, Alfo, it (2ems agreed, 4 That a Conviftion or Acquitta) bo-
ff;:;, ¥ wa fide in any AQion or Information on a penal Seatute, whether by the
Bro. ASon  Party grieved, or a Common lnformer, or a Releafle bona fide, from the
P“f‘}{" 319" Party grieved, or Common Informer, € after {uch a Convi@ion, hath always
2 g, 25 been a good Bar of any fublequent Profecution for the fame Offence.
2 Noy 100 But for the better feteling of thefc Matters, the Statute of 4 H.7. 20,
o Y was made, by which it is recited, That it bed been afual for Offenders againft
tontum 4, 5. penal Statutes, to caunfe Popular Atfions to be commenced againft thene by Covin
Bro. A% Vo-“of vhe Plaintiffs, or elfe when fuch Ailions bad been commenced againft therw,
guca,:,_“]di',- to delay the fame, either by Nowappearance, or by Traverfe ; and bang-
4B ing the fame, to canfe the like Alion Popular to be brought againft them by
e Pl Covin for the Jame Canfe and Offénce, and thervein by Covin of the Plaintiff to be
11 Co. 65. b, condemmed, either by Confeflion, feigned Trial, or Releafe, which Condesrnation
66 2 or Releafe, fo bad by Collufion and Coviny did ufe to bar the Plaintiff in the
S5 2 Ation fued'in good Faith 5 and thereupon it is enadled, That if any Perfon
“iRolRe.33. fue with good Faith any Aition Popular, and the Defendunt plead any Manner of
B’T' AR.Pes “Becomery of Attion Popular in Bar of the faid Atiion; or elfe, that he before
l;uﬁfir, :; 3, 3. that Time barr'd the Plaintiff in any fuch Atiion Popular, that then fuch Plain-
tiff, with good Faith, may averr, That fuch Recovery or Bar were by Covin 4
and if ﬁwiag Collufion or Covin fo averr’d, be lawfully found, fuch Plaintiff foall
recover, . and the Defendant condermned of Covin or Collufion, as aforefaid,
Jhall have two Years Lmprifonment, &e, and that no Releafe of any Commaon Per-
Jorto any fuch Party, whether beforc or after any Aciion Popular, or Indiciment
of the fame, had, or commenced or made, banging the fuid Atiion, fhall be any
wife available or effeltual 1o let or Jurceafi the faid Attion, IndiGment, Pm:jﬁ-,
or Exccution.  Provided always, That no P:’m'ntzf or Plaintiffs be receiv'd to
averr any Covin in any Alfion Popular, where the Points of the fame Aétion,
or elfe the Covin or Collyfon, have been once tried, or lawfully found with the
Plaintiff or Plaintiff, or againf? them, by trial of twolve Men, and not other-
wife.
! Pl com. 'gecr. 6s. It is f faid, That if a Recovery in a former Suit be plead-
49:2.5% o4 'in Bar of any Popular Adtion, the Plaintiff may, by Reafon of the
exprefs Words of the Statute, aver, That fuch Recovery was by Co-
vin, without (hewing wherein the Covin confilted 5 but otherwile (uch
a general Pleading would be vicious.
As to the third Point, viz. What is a good General illze, and where
it may be pleaded? I fhall obfesve the following Particulars ?
§ vide Co, Sett, 66, Firfh, That if the Defendant plead Nif deber to an Adiion
‘?2;: 25> or Information gui tam it is {afeft to fafy, That he owes & nothing to
b Hob. 327, the Informer, nor to the King ; becaufe if he only plead, that he owes
3:: nothing to the Informer, it may be objected, " That the whole Declara-
eqaf, tra, - " .
! 3 Lev, 375 tion is not an{wered, which makes a Demand for the King as well as the
#ide Cro- — Informer : Yet perhaps it may be 2 good Anfwer ! to fuch Objedtion,
Ce-te 1% That in the Plea, that he owes nothing to the Informer, it is neceffarily
implied that he owes nothing to the King, and therefore nieeds not be
exprefled,
Seit. 67.  Secondly, That if there be more than one Defendant, they
*21H6.20. ought X not to plead jointly thar they are not guilty, but feverally

137 s .
Bivs 2 cinr That neither they, nor any of them, are guilty, &
Lantsm B,

2 Rol. Abr.

oy, pl 48 2 Sf:'_).j.
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Sitf. 68. Thirdly, That where-ever the Breach of the Statute, where-
on fuch Suit is grounded, is alledged only from a Matter in Pais, and
not from Matter of Record, the Defendant 4 may plead, that he owes » 11 H.7. 14
nothing, or that be is not guilty, &« butif it be alledged from a Mat- BP'- 27&1‘
ter of Record, fuch a Plea is not good 5 becaule a Record is not triable joim, a3,
by the Country, but only by itfelt. Vide 11 Jas.
Sect. 6g. Fourthly, That if the Defendant be within the Benefit of any '4 P3¢ +
Provifo of a penal Statute, he might, according to fome, always give it
in b Evidence on the General Hlue, in a Sait on fuch Statute : But if b2 Rol. Abr
he have Marter in his Difcharge depending on a fubfequent Statute, it 683 #h 1o,
hath been holden ¢ (even fince the Statute of 21 Fae. 1, 4.) That he muft cens pi. 1e.
plead it [pecially, and cannot give it in Evidence. But this feems con- © 2 Rel. Abr,
trary to the exprefs Purview of the faid Statute 5 by which it'is enaded, 3 Pl '%
That if Suit fhall be brought againft any Perfon for any Offence againft any
penal Law, either by, or on the Bebalf of the King, or by any other, or on the
Bebalf of the King, and any other, it fhall be lawful for fuch Defendant, to
plead the Gencral Iffue, that he is not guilty, or that be owes nothing, and to
give fuch fpecial Matter in Evidence to the Jury that fhall try the fame, which
Matser being plerded, bad beva fufficient in Law to bave difcharged the faid De.
fendunt againft the faid Suity and the faid Matter fhall be then as available, to
all Intents and Paurpofes, as if it had beon fufficiently pleaded in Bar.
Setf. 7o0. Alfo it is enaled by the {ame Statute, Par. 2. That if the
Defendant to any Suit, commenced by, or on ibe Bebalf of the King, or anmy
other, for any Offence againft any penal Statute, plead, That be oweth nothing,
or, that beis not guilty und the Plimtiff or Infarmery upon Evidence to the Fau-
vy, foall not prove the Offence laid in the [aid Suit, and that the fame Offence
was committed in the fame Lonnty in which it is l1id, the Defendant fhall be
found Not guilty.
Sed. 71, It is provided by the lalt Paragraph of the (aid Statute,
That no Clanfe thereof [hull extend to any Suit on any Law againft Popifly Recu~
Sants, &e. or againft Champerty, &C. or concerning defranding the King of bis
Caftoms, &e. or the tranfporting of Gold, or Silver, or Munition, &c. or Wool,
or Leather, but that fuch Offence may be kiid in any County, at the Pleafure of 1he gi{fgu'
Informer. But Quere, 1t the lalt Words of this Provifo, viz. but that
Juck Offence may be laid in any County, do not refrain the Exception intend-
ed by it to that Part of the Statute only which relates to the Laying the
Offence in the p oper County ? For if fo, the Defendant in a Suit on the
Laws mentioned in it, may give the fpecial Matter in Evidence on the
General iffue, as well as in'a Suit on any other penal Statute: ¢ 8Co, 104,
Setl. 72.  As to the twelfth Particular, viz. By whom the Replica- Fie Cro.
tion is to be made in (uch an Information or Adtion : It feems agreed, ¢ %;fa;’,gf;;s,
That regnlarly a Replication to a Special Plea to an Information in the p!- ;.
Courts of Weminfter-Half, fhall be made by the Atcorney General only, 38 Re 13-
who, in Refpet of the King's Interelt in the Suit, is prefomed to be molt ;7.
proper to be confulted concerning it 5 and by the fame Realon it f feems thae Co-Foc.36s.
fuch Replication in a Suit before Jultice of Affize, thall be made by the ,’313;;9?
Clerk of the Alfizes only. Alfo it is faid, That the Replication to a a
General ffug in an Information gui ram in the Courts of King's Bench or :“'E““ 419
Exchequer, may be made in the Nare of the Attorney General only, by ¢z Cro.
the Ulage of thofe Courts.  But in moft of the 1 Precedents 1 can find Jec. sod.
of Aions gui tam, the Replication is made by the Plaintiff only. Alfo hcln.t;::r.]fz,'
I find a Demurrer by the Informer only toa Plea in Bar to an ! Informa- b 163. 5. b.
tion qué tam, withouot any Mention of the Attorney General, And if the :g:,bl;lmﬁ.a.
Attorazy General, ¢, fhall abfolure!jrb r;fugc to make a Replication to i co gne.
B any 3oL A,
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2 vide fure, any Plea to an Information, furely the Informer miay Le 2 adwmitted to
5:&6*'8 p make it himfelf ; for otherwife it wonld be in the Power of the Attorney
7 General, . by refufing to make 4 Replication, wholly to defeat the
Suit,
Setf. 3. Asto the thifteenth Particular, viz. In what Manner the
Iffiie is to be joined in fuch an Information or A@tion, and where ir fhall
#Ceo. Ca. be tried + It hath been laid down b as a {econd Rule, That whefe the
A% &30, King is to have no Part of the Thing demanded in an A@ion ou a penal
Gde Coke's " ] . .
Har. 160, b. Statute, but only a Fine or Amercement, chere is no Neceffity either in
#61.5.164.2 the Joining of the Iffue or Fenire facias, to ufe the Words gui fanm pro Do-
34803505 im0 Rege, e, but that itis {officient fimply to name the Pasty, as in
Aftions at Common Law ; for the King feems to have little more In-
tereft in fuch Suits than in A&ions at Law  Yet wherc-ever the Plaintiff
oRa. B, M2Y declare tan pro Domimo Rege quare pro feipfo, it feems, © [hat it can
4560, 4573, b€ no Fault to ufe thofle Words as well in the Joining of thelffue, . a3
Co-Eor-349 i the Beginning of the Suit.  And if the King be to have Part of the
4 Vene, Pemalty demanded, it hath been ¢ adjudged to be a fatal Fiult, and not
111, amendable after Verdi@, not to mention that the Plaintiff {ues tanr pro
;’E"}zpfs- Domino Rege quam pro feipfo, in the Joining of the ifive, DBut Duere ; for
Scét. 17,20, there are many ¢ Precedents where the Iflues in fuch A&ions have not
© Co. Entr. mentioned the Plaintiff, as fuing for the King 3 but have fimply named
b bim by his proper Name, as in other Aftions. And where he is ex-
3 167. b prefly named in the Declaration, as fuing for the King as well as for
e f:‘i"';c. him(elf, Why it fhould be intended that he fues otherwife in the Pro-
TP 7T grefs of the A&tion?
Seit. 74. Asto the Place where fuch Iffues thall be tried, it is en-
aded by 8 El §. That wo Jury foall be compelled to appear in any of the
Kueen's Conrts at Weltminfter, for the Trial of any 1ffie in any Suit (by a
Fsee the theee Common f Informer) wpor any penal Law, for any Offince commitied above
L}[‘tg:%'r‘:“’ thirty Miles from the City of Weltminler 5 except i1n Cafe where the Attorney
eute, and the General for the Time being, for fome veafonable Caufe in that Bebalf to be flewed,
22d, g3th  fhall requive i_!;;'{dme to be tricd at the Bar, in any of the Courts of the Queen's
;:gt;g;ho[.- Majefly, ber Heirs or Seceffirs, ar Weltminfter aforefaid : Which Requeft
chis Chopter. fhall be moted on the Back fide of the Writ of Diftxingas thercupon awarded, to
the End the Sheriff, or bis Bailiff, may, and foall Jgnify the fame to the Fury
that are in fuch Cafe impanclled,
Seif. 75. As to the fourteenth Partignlar, wiz. Where a Verdict
may be found as to Part againft the Informer, and as to Part for him :
=2 Rol. Abr. It feems, & That regularly, if an Offence againft a Statute be of foch 2
48, 755. ‘I;]j Natare that it may be committed by a fingle Perfon, without the Con-
so. currence of any other, and feveral Perfons be jointly charged in one In-
£20¢ 19159, formation, for one A& done by them ali again{t {uch Statute, cne of
' them only may be found guilty, and the reft acquitted 5 becaufe, tho’ the
Words of the Information feem to import 2 joint Charge againft all the
Defendants, yetin Judgment of Law each of themischarged feverally for his
own Offence, which cannot but be feveral, whether the A&, in the doing
whereof it eonfifted, were done by one or more ; and accordingly the
Hloe muft be, that b neither they, nor any of them, are guilty. And for
the like Reafons, if one be informed againft for having offended againtt
a Statute for more Times, or in-a higher Degree than can be proved; as
\ for not coming to Church during the Space of ten Months, where he
-2 Rol- Abe. can be proved 1o have heen abfent but eighth Months, év. of for i irgrof-
S ‘;; 3. fing 1000 Quaters of Wheat, where the Evidence zmonnts but to 700
" he may be found guilty fo far as the Evidence goes, and Not guilty for
4 the

N Supes Selt,
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the Refidue ; for fuchy Offences are not in the Natare of entire Contrads,
which regularly muft be fully proved in the fame Manner as they are al-
ledged, but are in the Nature of Trefpafles, which it is fuflicient to
prove for any Part. But if the Offence againft a Statute confift in ma-
king a Contralk contrary to the Purview of ity asin the Cafe of Ulary,
it is 2 faid, That if it be alledged as having beeh made by two, it muft . Lane ig,
be fo proved likewile, becaufe it is-a Rule of Law, Thatif Contrafs be sg, so. -
not praved as they are laid, they fhall not be taken to be the fame.
Seit. 76. As to the fificenth Particalar, miz. What Judgrent on fuch
an Information or Action is good ? It hath been adjudged, That where a
Statute (as that of Recufancy, for Inftance) ordrins that the Offender
fhail forfeit {uch a Sum, and that the Sum fo foifeited thall be divided
into three Parts; whereof one Third fhall go to the King, and onc to
the Informer, and the other to the Poor, . and that if the Ofender do
not pay, S within {uch a Time, that he thall be committed, ¢He. the
Judgment on an Information gwi tam on fuch Statute may be general,
that the b King and Informer fhall recover the whole ¢ Sam, without ma- 4 And. 150
king any Mention how it fhall be diftvibuted, or that the Party fhall be 140 ’
committed < for Non-payment, €. But on {uch an Information, if the 24 Stvle
Judgment for the Recovery of the Forfeiture be given wholly for the [n- N o
former, without 2ny Mention of the King, it hath been holden, ¢ Thae 2 Rot Abr,
., . . . ro: Letr, K,
it is totally erroneous. Yet it hath been adjudged, That if on an In. e 2 Reb
formation gqui sam, wherein, as it is 1aid, the Informer hath no Right to $:c. pi 30.
any Part, but the King ought to have the Whole, Judgment be given ‘: +And 19,
that the Defeadant thall forfeit the Sum mentioned by the Statute, and <&y, Rep.
that che King fhall have one Moiety, and the Informer the other, (uch 1 330
Judgment is erroneous fonly as to the later Pare, wherein it awards to l:;“[d;a'_’s-'
whom the Penalty fhall go 5 but thall {tand for the Claufe concerning the
Porfeiture, which. fufficiently entitles tlie King to the Whole. And it
hath been adjudged, & That if there be no Claufe at all cONCerning the g pyyminns
Forfeiture in a Convittion on 2 penal Statute, but only a Judgment Seod kex wes fus
Convidus eff, it is fuflicient, for the Forfeiture is implied. ;}.’“{"‘“a
Seif- 77. As to the fixteenth Particular, viz. Whether the Penalry "3 “
of a penal Statute, may be compounded or granted over * It 15 enafted
by 18 El 5. That no Informer, or Plaintiff, fall,- or may componnd ar agree
with any Perfon or Perfons, that all offend, or fhall be furmifed 1o offend againfk
any penal Statute, for an Offence committed or pretended 10 be committed s b
after: Anfwer made in Court unto the Information or Swit in that Behalf exhit
bited, or profécuted : Nor after Anfwer, but by the Order or Confont of the Conrs
in which the fame Information or Suit fhall "be depending 5 on Pain that why.
Joever fhall offend,.in making of Compofition, or other Mifdemeanor, contrary io
the srue [ntent and Meaning of thic Statute, or Shall by Colonr or Pretence ¢
Procefs, or without Procefi, upon Colour or Pretence of any Matter of Offerce
againft any penal Law, make any Compafition, or take any Money, Reward, o
Prowife of Reward, for bimfelf, or to the Ufe of any other, without Order or
Confent of fome of bur Majefly's Courts st Welkminlter, and fhall be thereof
eonvict, [hall fland on the Pillory, &c. and for ever be difabled to parfue, or
be Plaintiff" or Informer in any Suit or Information spor any Statute Copular
or Penals and fhall olfo forfeit ten Pounds, &c. 128 Setiionof
Setf. 78. It feems b clear, both from the Preamble and the whole the Serace,
Tenor of the Statute, that it extends only to Saits by Common lafor- ;‘;fhfh:ﬂ:dnl’
mers, and not ta thofe by a Party grieved. 29:hS: Sions
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S, 98, But it hath been 2 holden, That it extends as well to (ub-

{equent penal Statates, as to thofe which were in Being when it was

made,b And alfo thar ir extends to the compounding of Suits commenced

idn&Courts which have no Jurifdi&tion, as much as if they had a Jurif-
iction.

Sett. 79. 1t is enaded and declared by 21 Fac. 1. 3. (which, as to thefe
Matters, appears both by the Preamble, and Body of the Statute, and
many former < Refolutions, to be made in Affirmance of the Common
Law) That all Commilfions, Grants, Licences, Charters, and Letters Patents,
made or to be made to any Perfon or Perfons, Bedies politick or corporate what-
Jeever, of Power, Liberty, or Faculty, to difpenfe with any others, or 1o give Li-
cence or Toleration, to do, ufe, or exercife any Thing againft the Tenour or Pure
port of any Law or Statute, or to give or make any Warrant for any fuch Difpen-
Jasion, Licence, or Toleration to be bad or made, or to agree, or compound with
any others for any Penalty or Forfeitures limited by any Statute, or of any Grant
or Promife of the Benefit, Profit, or Commodity of any Forfeiture, Pemalty, or
Sumt of Money, that is or fball be due by any Statute, before Fudgment thereupon
had, and all Proclamations, &c. any way tending to the furthering of the fame,
are altogether comtrary to the Laws of thit Realm, and fhall be uiterly void, &e.
And it is farther enacted, That all fich Commilfions, &e. fball be examined,
beard, tried and determived by, and according 1o the Common Laws of this
Realmn, and nor otherwife,

Sect. 8o. But it is provided, That this Act fhall not extend to any War-
rant or Privy Seal, made or directed by the King to the Fuflices of either Bexch,
or the Exchequer, or of Alfife, or of Oyer and Terminer and Gaol-Delivery,
or Peace, or other Fuftices for the Time being, baving Power to hear and deter-
ziine Offences done againft any penal Statute, 10 compound for the Forjeitures
of any penal Statutes, depending in Suit and Queflion before them, or any of
them vefpectively, after Plea pleaded by the Defendant.

Sec?. 1. ltis faid by Sir ¢ Edward Coke, That fuch Juftices, by fuch
Warrant, ¢fe. can make foch Compofition for the Ule of the King only 5
Bowever it feems, That by 18 E/. they may give Leave to an loformer
to ¢ compound with a Detendant atter Plea pleaded.

Secte 82, Alfoit is provided, That the fasd Act fball not extend to any
Grants, Letters Patents, or Commilfion baretofore gramted of, for, or concerning
the licenfing of the keeping of any Lavern or Taverns, or felling, uttering or ve-
tailing of Wines to be drunk, or fpent in the Manfion- Houfe or Houfes, or other
Place, tn the lenure or Occnpation of the Party or Parties, fo felling or uttering
the fames or for or concerning the making of any Compofitions for fuch Licencer,
Jo as the Benefit of fuch Compofitions be referved and applied, 1o and for the Ule
of bis Majefty, bis Heirs or Succeffors, and not 1o the private Ufe of any other
Perfon or f-erfons. 1

CHAP.



