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To the Right Honourable
THOMAS, Lord PARKER,
Baron of MACCLESFIEL D,

AND

Lord High Chancellor of Great Britain,

My LoRrp,
THE Experience I have fo ofteh had of your

Lordfup’s Goodnefs, cannot but encourage me

to hope for the Continuance of it: And the Suc-
cefs of my former Endeavours under the Protection of
your Lordihip’s Name, is a fufficient Affurance, That if I
can be {o happy as to have your Lordfhip’s Approbation
and Encouragement, I need not defire any other.

Nor is my Application to your Lordthip in Behalf of
& Common Law 'Frea,tife, any way difcouraged by your
Lordihig’s Removal to the Station you at prefent adom;
for tho' the Publick Good, and his Majefty’s Service,
have put you under a Neceflity of leaving the Common
Law Courts, yet nothing can ever make you ceafe from
being the moft affured Friend, and Patron, as well as
the moft exquifite Mafter of the Common Law. And
the Greateft Lovers of it have the lefs Regret for the
Lofs of your Lordihip’s Prefence among them, from the
Honour the Law it felf has received by your Lordfhip’s
Advancement, whereby the World has been effectually
convinc'd, That nothing fo much conduces to make a

Con-
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The Dedication.

Confummate Chancellor, us the moft perfect Skill and
Experience in the Common Law.

It is with the utmoft Pleafire we obferve your Lord-
thip with fo much Steadinefs adhere to thofe ftared
Boundaries of Preperty, which our Anceftors have always
had in fuch high Venerarion, and which your Lordfhip
never departs trom, but in fuch Cafes, wherein evident
Equity, Common Senfe, and Natural Juftice, undeniably

point out an Exceptiou.

It isto your Lordfhip we are obliged for the Removal
of that Vulgar Prejudice. That the Rules of Law and
Equity could not poffibly be reconciled: As your Lord-
thip had formerly convinced us, That there is nothing in
the Common Law rightly undesftood, that is any way
repugnant to Equity; you have now given us the like
Satistaction, That there 15 no Rule of Equity skilfully ap-
plied, that in the Jeaft contradifts the true Reafon of the

Common Law.

I am,

My Lord,
With the greateft Refpeit,

Tonr Lordflip's moft dutiful,

and moft obliged Servant,

William Hawkins.
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CHAPR L
Of Courts of criminal Furifdiction in general.

criminal Offences, 1 am now to fhew, in what Manner the
Offenders are to be brought to Puuifhments and in Order

HA VING in the firft Book endeavoured to hew the Nature of
hereto I (hall confider,

1. The Nature of the Courts, which bave Jurifdiftion over fuch

Offences.
2. In what Manner the Offenders are to be procecded againft by

fuch Courts.
B And



2 Of Cottrts of criminal Jurifdiction in general.  Book II.

And firlt, for the better Underftanding of the Nature of fuch Courts,
1 fhall premife fome Confiderations concerning them in general, and
then confider the Nature of the Principal of them in particular.

As to the Nature of fuch Courts in gencral, I thall confider,

1. What is requifite to the Conftitution of their Authority.
2. VWhat is incidental to all fuch Courts in general,

SP.C. 54,55 Sect, 1. As to the firt Point I thall take it for granted, That the
King being the fupream Magiftrate of the Kingdom, and intrufted with
the whole executive Power of the Law, no Court whatfoever can have
any fuch Jurifdiction, unlels it fome VWay or other derive it from the
Crown.

Dolr ch. 1. Seif. 2. Yet it {eems, That the King him’lf cannot fit in Judgment

§ P-Cs4.b. upon any Indi&ment, becaufe he is one of the Partics to the Suit, and

‘::{’z "1 . therefore where it isfaid in fome of our ancient Hiftories, that our Kings

Speed 521, have fometimes fate in Perfon with the Juftices at the Arraignment of

s ap, &reat Offenders, probably it ought not o be intended that they came a9

535, Judges, but as SpeQators only, for the greater Solemnity of the Pro-
ceeding,

sqlatgo,71. Seé}"gg. And it is faid by 2 Sir Edward Coke, That the King has

2 Iaft. L3 committed and diftributed 21l his whole Power of Judicature to feveral

; 4” Yoo o g,ourtsbof Jufﬂ':ce; I?n(i{i thoughfit ll;nay be argueddwi'th thef{ﬁghe}‘t Proba}

2k 3 o+ bility bo'h from the Nature of the Thing, and the conftant Tenor o

b\adox's Bi OUT X ancient Records and Hiftories fince tlgae Conquelt, and alfo from the

fory of the Form of all Procefs in the King's Bench and Chancery, which is always

g awen made returnable before the ¢ King himfelf, Thar in old Time our Kings

j:;maix‘;} in Perfon, often determined Caufes between Party and Party, proper for

<6 o 55, thofe Courrs; yet at this Day, by the lang, conftant and uninterropted

Pf:;f{?f::i"‘ Ulage of many Ages, our ¢ Kings feem 1o have delegated their whole

<: judicial Power to the Judges of their feveral Courts, which by the fame

© 4 Il 73 immemorial Ufage bave gained 2 known and (tated Jurildi&ion, regu-
Jated by certain and eftablithed Rules, which our Kings themfelves can-
not alter without an Act of Parliament.

6H 7 4b S 4. Forit feems o be clearly agreed, That the King cannot

G 4. give a0y Addition of JurifdiGtion to an ancient Court, but that all fuch

Beo. Pat- 53 Coures muft be holden’in fuch Manner, and proceed by foch Ruoles, and

40835 30 fuch Cafes only, as their known Ufage has limited and preferibed 5

6 Co. 1.5 and from hence it followeth, That as the Court of King's Bench cannot

2.4 be authorized to determiine a mere real A&ion between Subje® and Sub-
ject, fofneither can the Court of Common Pleas to inquire of Felony
or Treafon,

RNE Sed. 5. Nay, it is faid by fome, That the King is fo far reftrained by

: 5id. 338 the ancient Forms in all Cales of this Nature, that his Granr of a judi-
cial Office for Life, which has been accuftomed to be granted ouly at
Will, is void.

i’lﬁg“lgf Seit. 6. And- the Law is fo jealous of any Kind of Innovation, in a

Bo. Com- Marter {o highly concerning the Safety of the Subje®, as not to enduse

méfﬁO“-‘F» any the lealt Deviation frem the old Xnown fated Forms, however im-

F.N B.rob, THlterial it may {eem, as will be more fully thewn, (A4 5. Seif 1.

Bro. Indiéi-
ment 12, 38,

Scerz2 Co 31, 2 Se.



Chap. 1. Of Courts of criminal Furifdiction in gencral. 3

Sed#. 7. And from the like Reafon it follows, that Commiffions * 42 AT 5.
to * feize the Goods and imprifon the Bodies of all Perfons, who fball E‘]ﬁ;oﬁf";‘
be notoriou{ly fulpected of Felonies or Trélpaffes, without any Indi& i, »a.
meat or other legal Proce(s againft them, are illegal and void. 2 laft. 54

Sei#, 8, And it is faid, That the King cannot grant any new Com~
miflion what{oever, that is not warranted by ancient Precedeuts, however
neceflary ‘it may feem, and conducive to the publick Good; and there- o, 1,p 6,
fore ® Commiilions to aflay Weights and Meafures, being of a new In- 24 '
vention, were condemaed by Parliament; and it is f2id by ¢ Sir Edward }3E3:h va.
Coke, That the King could not anthorize Perfons to take Care of Rivers ' o1 Abs,
and the Fifery therein, according to the Method prelcribed by the Sta- 382 b.
tute of Weftm. 2. Ch. 47. before the Making of that Statute. SIE“”:‘ 3“07'b

Seft. 9. Asall Judges mult derive their Authority from the Crown, 312 ~
by fome Commiffion warranted by Law, they muft alfo exercife it ina Bro Judges,
legal Manner, and hold their Courts in their proper Perfons; for they
cannot alt by 4 Deputy, nor any Way transfer their Power to another, * Latch 7.
as the Judges of Ecclefiaftical Courts may.

Se. 10. T Bat it feems, That regularly where there are diver, Judges ’ Bro.Caron,
of a Court of Record, the A& of any one of them is effeltual, efpecially .\, ;..
if their ¢ Commiffion do not exprefly require more. 35. 2,

S, 11, lIchath been b refolved, That by the Common Law, all Pa. 3 3“6' L 75
tents of the Jultices of either Bench, Barons of the Exchequer, sheriffs, if a A
Efcheators, Commilfioners of Oyer and Terminer, Gaol-Delivery, and of 5. P. C. 53,
the Pesce, are determined by the Death of the King who made them g3 C
Alfo it feems i certain, That at the Common Law (before 1 Ed. 6, 7. 24,27
fet forth more at large, Ch. 6.) if one had been convifted of any Of H - 70
fence before any fuch Commiffioners, and the King had died before Compt o
Judgment, no Judgment atall could have been given, becaufe the King 27 Af 25,
was dead for whom the Judgment was to have been given, and becaufe ;ﬁ?h“"“
the Authority of the Judges was determined. Allo it is faid, that » Dair 1s.
at ¥ Common Law a Perfon attainted in the Time of a former King, -gf"ﬂf-cc 79-
could not have been execnted without a new Warrant.  Yet it hath been-, mll_“*‘;'_"'
adjudged, That the Authority bf a | Coxener or Verderor ceafes not by 4 2.4 44.
the Demife of the King in whofe Reign they were chofen 5 and that the f;‘ J-dges,
Office of a ™ Sheriff, in fuch Places where he is chofen by a Corporati- \E 5.,
on, having by its Charter the Inheritance of the Office, does not deter- Cf%m- Jur,
mine by the Demife of the Kings from whence it feems allo to follow, (20
That no other Corporation-Officer, who by the Charter is invefted with * « afp .
any judicial Authority, lofes it by fuch Demife. _ Bro. Coron,

Sei#. 12, And to prevent the Diforders and other Inconveniencss, parg 14,
which may happen upon the Death of a King, from the Want of Per- Dy.165.pla
fons armed with competent Authority to execute the Laws, before the 7170075
Succeffor can have Time to appoint others, it was enaéted by 7 & 8 Gul. 3. Bro. Coron.
27. That no Commilfion either Civil or Military, fhall ceafe, determine, or be ° " miion
2oid, by Reafon of the Death and Demife of bis faid late Majefly, or of anyof bis [ ;5700
Heirs or Succeffors, Kings or Queens of this Realm s but that every fuch Commif- Crom. Jur,
fion [ball be, continme, and remain in full Force and Virtne, for the Space of fix ;:f; s
Months next afrer any fuch Death or Demife, unlefs in the mean Time fuperfeded, mad. o Quury,
determinéd, or made void by the next and immediate Succeffor, to whom the Ime 4E-4. 443.5.

perial Crown of this Realm, according to the A& of Settlement in the faid Star axd Bro. OF

ficer, 24. and

tute before mentioned, is limited and appointed to go, remain or defvend. denicdin§ Pa
Sef. 13, And'it is further enalted by 1 Awné 8. Par. 2. That no Pa- E;:ﬁi} “ .

tent or Grant of any Office or Imployment, either Givil or Military, beref:ﬁer m 7 Co.30.b.
80 be made, fhall ceafe, desermine, or be void, by Reafonof the Death or Demife of
any



4 Of Courts of criminal Jurifdiction in general. Book IL

any King or Queen of this Realm, but that every fuch Patent or Grant fhall be,
continue, and remain in full Force for fix Monthi, wext afier any fuch Death
or Demife, wnlefs in the mean Time [uperfeded, determined, or made void by
the mext immediate Succeffor, to whom the Crown is linsited and appointed to
g0y remain or defeend.

And itis farther enalted, Par. 5. That 2o Commiffion of Affize, Oyer and
Terminer, general Gaol-Delivery, or of Affociation, Writ of Admittance,
Writ of Sinon omues, Writ of Affiftance, or Commilfion of the Peace, fhall
be determined by the Death of any King or Queen of this Realns but ever
Juch Commiffion and Writ fhall be and continue in full Force for fix Months
next enfuing, notwithflanding fuch Demife, wnlefs fuperfeded and determined
by the next Succeffor : And alfo no original Writ, Writ of Nifi Prins, Commif-
ffon, Procefs or Procecdings whatfoever, iny or iffuing out of, any Court of Equi-
iy, mor any Procefs or Proceedings upon any Office or Inquifition, nor any Writ
E{ Certiorari, or Habcas Corpus, in any Matter or Caufe, either Criminal or

ivil, nor any Writ of Attachments, or Procefs for Contempt, &c. fhall be de-
termined, abated, or difeontinued, by the Demife of any King or Queen of
thir Realm; but every fuch Writ, &c. fball remain in full Force, to be pro-
ceeded npon, asif fuch King or Queen had lived.

As to the fecond Point, ziz, VWhat is incidental to all fuch Courts int
eneral, | fhall only take Notice of the following Particulars;
:?:nﬂ Wh T Se, 14, Firft, That al! Courts of this Kind muft be Conrts of * Re-
Reg 111 b cords for a Court which is not of Record, can neither impofe any Fine
¥ N8 5 foon an Offender, nor award a Capies again®t him, nor even hold Plea of
160 42 % a common Trelpafs Vi drmis;-and from hence it clearly follows, Thae
se1 E, & pt. 0o Proceedings of any Court of criminal Juri{diction, can be removed
&, Lic 11y, 1NMO a Superior, but by Writ of Error or Certiorariy and that no Aver-
6o a | ment can be taken again(t the Truth of any Thing recorded in any fuch
ilev 3. Court; b and that all Courts of Common Law, that have Power gi-
;ﬁ‘;d'=;;5 ven them to fine and imprifon, are thereby made Courts of Record.
8Ca 8.5 Sefh. 15, Secondly, That ¢ all fuch Courts way injoin the People to
oSk sec. Lkeep Silence under a Pain, and impofe_reafonable Fines, not only on
CRol A'bﬁl'b {uch as thall be convidted before them of any Crime on a formal Profe-
a19.Y.  cution, but alfo on all fuch as fhall be guilty of any Contempt in the
3 eub, Face of the Court, as by giving opprobrious Language to the Judge,
Cro. El 581, OF obftinately refufing to do their Duty as Officers of the Court; and it
érii:ﬁ 15,08 {aid, That all fuch Courts, except the Courr-Leet, may allo imprifon
32,96, all fuch Offenders: Alfo it {eems, d That even a Court-Leet is (o far in-
o F.N.B 8. trufted with the Keeping of the Peace within its own Precin&, that the
Dilionch 1 Steward of it may by Recognizance bind any Perfon to the Peace, who
1o 1.6 106, (hall make an Afftay in his Prefence, fitting the Conrt, or may commit
Cromp. 7, himto Ward, either for want of Suretics, or by Way of Punithment,
frms wnury, Without demanding any Sureties of him, in which Cafe he may after.
wards impofe a Fine according to his Difcretion; from whence it follows
;‘1‘:&";‘; * & fortiori, that other {uperior Courts of Record have the like Power,
i Apl.  Seff. 16,  Thirdly, That no ¢ Judge of any {uch Court is compella-
Phol. 4 ble to deliver his Opinion before-hand, in Relation to any Queltion
& H 9T which may after come judicially before him,
Boo Indit.  Set?. 17.  That no fuch Judge is any Way punifhable for a mere f Er-

Cromp. ra1, YOr Of Judgment, as hath been more fully thewn in the firlt Book, Chap. 17.
l‘1 L . " Sedt.

Salk. 201,

Set,
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Seff. 18. 1t is queftioned, whether all Courts of Record may not Limb. 4o3.
difcharge any Pesfon arrefted, doring his Journeying to or from foch ff';"’ ¢ Keb
Courts, or neceflary Attendance there by Procels from any other Court: 1 Lev. 150,
However it feems to be agreed, That any fuch Court may difcharge a Rorown, 13
Perfon who thall be {o arrefted in the Face of it. ' Bro Prive

Tege 35.
Crompr. 18¢

CHAP IL
Of the Conrt of the High Steward of England.

N D now I am to confider the Natute of the principal Courts of
criminal Jurifdi®tion in partienfar, and

. Of the Court of the High Steward of Englund,

. The Court of King's Bench.

- The Court of the Conftable and Marthal.

. The Court of the Juftices of Oger and Terminer.

- The Court of the Jultices of Gaol-Delivery,

. The Court of the Juftices of Aflize and Niff Prius.

. The Court of the Seffions of the Juftices of the Peace.
. The Court of the Coroners.

. The Sheriff’s Torn.

10. The Court Leet,

‘DOO\.] [ O JE SRV S ]

The Office of High Steward of Exglind, which anciently was Hete- 3Tntt. 58,55,
ditary, not having been granted to any one fince the Reign of King g,
Henry the Fourth, but only pre bac vice, either for the Trial of a Peer on quer 5. .
an Indi&ment for a capital Offence, or for the Determination of the Pre- Crompeon sf
tenfions of thofe who claim to hold by Grand Serjeanty, to do certain prnes. 89
honourable Services to the King at his Coronation: It feems necdlefs ¢a.z 3,
to make a particelar Inquity, concerning the Authority of the Court of
this High Officer, of which very little Mention is made in our ancient
Records, or Law-Books; and thesefore | thdll content my felf with re-
marking in this Place in general, That anciently the Daty of this Office
confifting in fopervifing and regulating next under the King the Admini-
firation of Juftice, and all other Affairs of the Realm, whether Civil or 13H 8 11.h,
Military, and chat no one under the Degree of Nobility is capable ofgllgﬂém-
[0 honoarable a Poft; and for the particalar Manner of executing this 40 5 1%
Office in the Trial of a Peer, [ (hall refer the Reader to the Chapter con-
cerning the Trial of Peers,

G CHAP



6 Book II.

CHATDI IL

Of the Court of Kang's Beneh.

Vide foprs, SECE.1 . THE whole Jurifdi@ion which is now diltribated among
Ch 1.8, 3. the feveral Courts of Weftminfler-Hall, {fcems in the firlt
:’l’f ]“;‘d”"’ Reigns after the Conqueft, to have been lodged in one Court, com monly
e called the King’s Court, whercin Jultice is {aid to have been adminiftred
e 1 fometimes by the King him%lf in Perfon, and fometimes by the High
1 Rol. Ab.oq. Julticier, who was an 3 Officer of very great Authonry, and ufed in
Lewcer . ond the King's Abfence beyond-fea to govern the Realm as Vice-Roy.
?fuLn‘.“:;,B' Seéf. 2. Out of this Court the Courts of bbCommon Pleas and Ex-
25, 26. chequer feem to have been derived, fome Time before the making of the
b5ee Madox, Statzrrc of Magna Charta; the former of which Courts properl; deter-
Chp.1g. — mines Pleas merely Civil, and the later thofe relating to the Revenue
fll”";fl‘:j‘f}- of the Crown. And after the © Eretion of thefe Courts, the fupreme
1 Int 1. Coure feems by Degrees to have obtained the Name of the Coure of
King's Bench, and hath always retained a fupreme Jurifdiction in all
criminal Matters and alfo in certain perfonal Canfes, and is ftill @ fuppo-

"lné’”’ *87- {ed to have always the King hiwfelf in Perfon fitting in it.
l) B+

“Madox sa3.

Maudox 543, . .

sS4t For the better underftanding the Nature of this Court, I fhall confider
(r:mmpmn'f the following Particnlars:

Sauris, 78, B =]

t. In what Manner it correlts all Kinds of Mildemeanours of all
Perlons in general.

2. How far it reforms inferior Conrts,

3. How far its Prefence fufpends the Power of al! other Courts.

4. What Rules are to be obferved in the Form of its Proceedings.

seess€an. Seil. 3. As to the firft Point, it is certain, That this Court is in-
&ty trulted wich che highelt Jurifdi&tion, not only over all capital Offences,
6. 98, H .

sinft.7e.  but allo all other Mildemeanours whatfoever of a publick Nature, tend-
ing either to a Breach of the Peace, or to the Oppreffion of the Subjett,
or to the raifing of Faftion, Controverfy, or Debate, or to any Manner
of Mifgovernment;, fo that whatfoever Crime is maniteftiy agatnft the Pub-
lick Good, it comes within the Conufance of this Court, though it do
not direltly injuve any particular Perfon 5 neither can any private Sub-
je&, who has not forfeited his Right to the Prote&tion of the Law, (uf-
fer any kind of nnlawful Viotence or grofs Injultice againtt his Perfon,
Liberty, or Pofle(fions, from any Perfon whatfoever, without a proper
Remedy from this Court, not only for Satisfaltion of the private Da-

mage, but alfo for the exemplary Panithment of the Offender.
Sef. 4. Neither is it neceliry in a Profecution of any fuch Offence
in this Court, to thew a precedent of the like Crime fermerly punithed
18id.163.  here agreeing with the prefent in all its Circumftances; for this Coure
o sae oree being the Cuflos Morum of all the Subjects of the Realm, where-ever it
“HEE meets with an Offence contrary to the firlk Prineiples of common Juftice,
and

3



Chap. 3. Of the Conrt of King's Bench. vi

and of dangerous Confequence to the Publick, if not refltrained, will
adapt fuch a Panifhment to it as is fuitable to the Heinoufnefs of it.

Sefl. 5. And fo high a Truft doth the Law repofe in the Juftice and
Integrity of this Court, as generally to leave it to the Difcretion of its
Judges to inflidk fuch Fine and Imprifonment, andeven infamous Punifh-
ment on Offenders, as the Nutore of the Crime, confidered in all its
Circumitances, fhall require; neither doth it confine them to make ule Mo drc

- - . - AADG, P
of their own Prifon, but leaves them at Liberty to commir Off:nders to 913,
any Prifon in the Kingdom, which they thallf think mo®t proper, and « $id. 145
doth not {uffer any other Coure to remove or bail any Perfons condemn-
ed to Imprifonment by them.

Seit. 6. Alfo this Court hath fuch a fovereign JurifdiGion in criminal
Matters, that it may proceed as? well on Indidments found before ather ,
Courts, and removed into this by Certiorari; as on Indi@ments or Infor-
mations originally commenced in it, whether the Courts before whom
fuch Indiments were found be determined or {fufpended, or ftill in effé, 84 E.3. 310,
and whether the Proceedings be grounded on the Common Law, or on 9;3’” Ju-
fome Statute making a new Law concerning an old Offence, and appoing
ing certain Juftices to execute it, as the Statutes of b forcible Entries, b co 148
and the ¢ Statute of Philip and Mary, againft Perfons taking away Fe- o Is; - Ch.
males under the Age of fixteen Years from their ¢ Guardians, e, Nei. 5+ 5 5
ther doth a Statute which appoints, That all Crimes of a certain Deno- © Cra.Ca 465,
mination thall be tried before certain Judges exclude the Jurifdiction of i[hjl‘;‘d‘ 1
this Court without exprels negative Words 3 upon which Ground it hath 129, 130,
been refolved, That € 33 H. 8. 12, which eua&s, That all Treafons, . , Kb
within the King’s Houfe, thall be determined before the Lord Steward of 9:‘ ,{;},'z;;"
the King’s Hou'e, ¢¢. doth not reftrain this Court from proceeding a- © 2 [o® 5.y,
gainft fuch Offences: But where a Statute creates a f new Offence, which * Jones 53,
was not taken Notice of by the Common Law, and erets a new Jurif- :ff‘éff-wa
diftion for the Punithment of it, and prefcribes a certain Method of 4.0, cted ad
Proceeding, it feems queltionable, how far this Court has an inpiied 1 Coaprer
Jurifdi¢tion in fuch a Cafe. g 1ne

Sef. 7. But itis certain, That the Law has (o bigh a Regard to this
Court, that it will not fuffer a 8 Record regularly yemoved into it from «..p4.; 45,
an inferior one, to be remanded M after the Term in which it came in, 29 AT 43.
(except in fome few ¥ Special Cafes s ) ¥ yet if the Jultices perceive, that 4347 2o
there is any Pradtice in endeavouring to remove any fuch Recoid, orthat ¢;,. G, 2.
the {ole intention of fuch Removal is the Delay of Juftice, they may on 49° ;}Klé'
their Difcretion refufe to receive fuch Record, and may before it is filed ghhs '58.
remand it back again, for the Expedition of Juftice; and upon this " Rol
Ground, as | fuppole, where one who had pleaded not Guilty to an Ap. g Rep-
peal below, and ac his Trial had challenged fo many of his” Jury, that i Cro. Cor.
the Inqueft could not be taken for want of Jurors, whereupon a new ap;.
Diffringar was awarded, removed him{elf into the Coart of King's Bench, 1 Siundes,
he was ordered to be remanded : Allo by the Conftruction of the Statutes, Vi20 ;)
which impower rie Common Law Courts of Weflminfler, to grant a 1 1 Sid. 520,
Nifi Prius for the Trial of iffues joined in thofe Courts, the Joltices of v 4 fogt. 54,
the King’s Bench may grant fuch Trial, as well in Cafes of Treafon and ;.
elony as in other common Cafes; becaufe, for fuch Trial, not the Re- l’}ffc‘;’r‘ff-
cord it {eld'is fent down, bat only the Tranfcript of it Ga

Sec¥. 8. And it is recited by 6 H. 8. 6. That divers Felons and Murder- 4 faf. 74,
ers, upon feigned and untrne Surraifes, had ofientimes remaved as well their Bo- Ry, 35,
dier as their Inditments, by Writ, and otherwife, before the King in bis Bench,
and could not by the Order of the Law be remittcd and fent down to vhe Fuftices

of

Dt LI



S Of the Coert of King's Bench. Book. {1,

of Guol- Delivery, or of the Peace, wor othér Juftices, wor Commiffiomers, to

proceed upon them afier the Courfe of the Common Law y And thereupon it is

enacted, That the Juflices of the King's Bench have full Authority by their

ET"{“"'J”" Diferetions, to remand and Jend down, as well the Bodies of all Felons and

3 Murderers, broughs or vesiroved before the King in his Bench, as their Indidd-

ments, inta the Connties where the fame Murders or Felonier have béen commit

ted and dones and to comimand all uflices of Guaol Delivery, Juftices of Peace,

and all other Juflices and Commilfioners, and every of them, to proceed and

deternsine, upon all the aforefeid Bodies and Indisiments fo removed, afier the

Conrfe of the Common Law, in fuch Manncr as the fame Fuftices of Gaol-De-

livery, Juftices of Peace, and other Commilfioners, or any’ of them, might or

Jhould havi done, if the faid Prifoners or Indidments bad never been browght
into the faid King's Bench.

Sett. 3. In the Conftru@tion of this Statute it {eems to have been
bolden, That it fhall not be extended by Equity to High Treafon.

Sedt. 10.  As to the {econd Point, vz, How far the Court of King’s
Bench reforms inferior Courts, there is no Doubt, but that chis Court,
being the highelt Cuurt of Common Law, hath not only Power to re-
verfe erroneous Judgments given by inferior Courts, bat al{o to panith
all inferior Magiltrares, and all Officers of Jultice, for all wilful and cor-
rupt Abufes of their Authority, againlt the known, obvious, and com-
mon Principles of natural Juftice, but not for mere Miltakes, which an
hane(t well meaning Man may innocently fall into.

Sed. 11, As to the thitd Peint, wiz. How far the Prefenre of this
Court {u'pends the Power of all other Courts, it is certain, That this
*H.PC. 0 6 being the 2 fupreme Court of Oyer and Terminer, Gaol Delivery, and Eyre,
ff:{}fl‘ bI doth fo far fufpend the Power of all other Juftices of this Kind, in the
3 Init.27. County wherein it fits during the Time of its fitting in it, (if {ueh fu-
4 1% 75 frices have ® Notice of its Rtting there, 2nd even without fuch € Notice,
v H g.1b 25 [ome 3y, ) that all Proceedings commenced before any fuch Juftices
Bro Com-  during fuch Time are void; yetic d feems, That fuch Juftices may pro-
"‘;;g;";";ﬂ‘f' ceed opon Inditments taken in a foreign County and removed before
Ch s.f.a. them, becaufe the Court of King’s Bench hath nothing to do with foch
_ Indi€tments, unkefs they be removed into it. Allo there feems to be
the (ame Realon, That fuch Juftices may proceed on Indiétments taken
~a148. 73 before them, of Offences in the fame County before the Termj for it is
D280 faidin € Keilway, Thatif an Apgeal be commenced before Juftices in Eyre,
45 . o L

\ and afterwards another Appeal be brought ia the King's Bench, it will
2 55 be a good Plea that another Appeal is depending ; which thews that the
b. go PP P g3
King's Bench ought not without a Certiorari, &c. to intermeddle in an Ap-
peal, whereof another Court is legally poffeffed before s and the Reafon
fKeilw. 153, feems to be the fame as to Indi@micnts: And it is (aid in the fame £ Book,
That if the King's Bench and Jufkices in Eyre are in one County, yet this
thall not change the Power of the Jultices in Eyre, but that if the King
will make Procc’s for any Thing not commenced before the Juftices of
Eyre, as to fuch Thing their Power is ceafed ; by which it {eems to be im-
plied, that as to what was commenced before them, their Power conti-
8 3Inft 24 nues: However, it is certainly the 8 fafeft way for any of the Juftices a-
L33 6 bove mentioned proceeding on any fuch Indi@tment, to have'a Special
157.  Commiflion for that Purpofe, and it is moft advileable, that fuch Com-
miflion bear Teffe in the Term.
(oo Enviet S 12, As to the fourth Point, What Rules are to be obferved in
co s’ the Form of the Proceedings of this Court, it fesmeth, That all Procefs
i Ca. Entrics, Upon M Writs of Appeal, and alfo all Procefs upon i Indi&ments removed
354-b.355.5. hither by Certiorari from a foreign County, ought to be made returnable
158.b 358 & 3 coram

Ray. ;67.

4 Inft 73.
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coram nobis ubicungue fuerimus, but that all Proce(s upon 2 Bills of Appeal *Co. Entriry,
againlt one i cuffodia Marefchalli, and perhaps alfo opon b Indi@ments 53 3 %, ..
commenced ia the King's Bench, ought to be returnable corass nobis apud ¥ Co. Eutiics,
Wefimonaflerinm ; Alfo it has been ¢ refolved, That where the Court pro- ;g: . 353
ceeds on an Offence committed in the fame County wherein it fits, the Con. Co. Eas
Procels may be made returnable immediately ; but that where it proceeds tries, joo.

on an Offence removed by Certiorari from another, there muft be fifteen 183 7y 4.

Days between the Tefie and Return of every Procefs. CaLLit. :s;.,.b
. I L1 r.
r Sid. 2.
a2 Rol. Ab.
616. pl. 4. ¢,
a In[{ 559,
§64.

CHAP 1V
Of the Court of the Conflable and Marfbal,

OR the better underftanding the Nature of this Court, it may not
F be improper to premile fome general Confiderations concerning the
ancient Juri{diction of thofe high Officers before whom it is holden,

Seif. 1. As to the Office o? High Conftable of Ewmgland, which an- Dy 285 b.
ciently was Hereditary, the fame being efteemed of too high Authority * % 127-
tn be fafely introfted with any Subjec, but only pro bac wice, fince the
Reign of King Henry the Eighth, and there being vesy little to be found Msd. wiffery
in our ancient Records and Hiftories, concerning the particulay Power “:e‘f" f'fj::’;‘
or Anthority of this high Officer, our moft learned Antiquaries feem to Es, 9. h
be able to give us little more than their own Conjectures concerning this
Matter. However there i1s no Doubt, but that he was an Officer of ve-
ry great Power both in War and Peace; and indeed his very Name im-
ports no lefs s for the Word Conftable fignifying indgeneral a Commander Madox 17,
or Officer, he who was called Conftable of Englend, or the King's Con-
ftable, or fometimes, by way of Eminency, the Conftable, without ANY Madox 3.
other Addition, cannot but be thought to have been a Perfon of the
higheft Command and Authority; and the Sratute of 13 R. 2. (which
is at large fer forth in the following Part of this Chapter,) reftraining
his Juri(diction to Things touching War, not determinable by the Coma
mon Law, in relation to which it requires him to proceed according to
ancient Ufage, clearly fuppofes him to have an ancient eftablithed Au-
thoriry concerning thefe Matters : And it {eems to have been fomewhat
doubtful, before the making of the (aid Statute, Whether the Conftable Ve 4
and Marthal had not a generat Jarifdiction over all Contrafts whatfo- 1; i 4',’,',.
ever made beyond Sea.

Se#. 2. Neither do there feem to be any greater Footfteps in Anti-
quity, of the original Inftitution of the Office of the Lord Mar(hal, or
of his Power, or Avthority; for anciently there were feveral Officers of
the King's Houthold, who were called Marfhals, as the Marfhals of his
* Horfes, of his # Birds, and of his * Meafures, who had certain Salarjes * Midox j0.
allotted them, for the Management or well ordering of the Things com-
mitted to their Charge. And in the ancient Records relating to thofe
Officers, there feems no more to be meant b having the Mar(halfy of Mados 12,
2 Thing, than to have the Overfight, or Charge, or Ordering of it : 3
Alfo in our old Records, there are fome Officers taken Notice of by the
Name of Marthals, who are mentioned only in general to have been Ser-
vants of the King's Houfhold, withgut any fasther Account of the Na- agugoy o,

ture 3e.
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Of the Court of the Conftable and Marfhal. Book IL

tare of their Office or Duty in particular. However, we find thatin the
224 Year of King Eduw. 3. the Parliament granted Fifteentbs on divers Con-
ditions, one of which was, That there thould be no Marefchally in Eng-
lend, except the Marefchal{y of the King, and of the Guardian of Eng-
lind, when the King thall be out of England. And it feems clear, That
there was one Marfhal {uperior to the reft, who was fometimes called the
Mafter-Mar(hal, at other Times the King's Marfhal, the Marfhal of
England, or the Earl Marfhal, being an Officer of very great Anthority
both in War and Peace, whofe principal Office in # Time of War, was
to regolate the Incampments of the Army, and to aflign to the Troops
their refpetive Pofts in the Day of Battle 5 and in ® Time of Peace, to
provide for the Secarity of the King's Perfon in his Palace, to diftribute
the Lodgings there, and to preferve Peace and Order in the King's
Houfbold, and to be affiftant to the Conftable in Determining Canfes,
and alfo to ¢ execute the Orders both of the Court of the Conftable,
wherein he himfelf fate as Judge, and of the ¢ Court of the High
Steward, to which he feems to have been only an Officer.

Sei?. 3. But whatever might be the original Inftitution of thefe Of-
ficers, or the Nature of their Authority, it is certain their JorifdiGtion
is at prefent declared, limiced and reftrained by certain Afts of Parlia-
ment, before the Making whercof, we have fcarce any Thing memorable
on Record concerning this Matter,

S, 4. And firft i is enalted by 8 R. 2. 5. as followeth, Becaufe di-
vers Pleas concerning the Common Law, and which by the Common Law ought
to be examined and 'difwﬁd, are of late drawn before ihe Conftable and Mar-
fhal of England, to the great Damage and Difquictnefs of the People s It is
agreed and ordeined, That all Pleas and Suits tonching the Common Law, and
which ought to be examined and difcuffed ar the Common Larw, fhall not heve-
after be drawn or holden by any Means before the forefaid Conflable and Mar-
fhal, bus that the Court of the fame Conflable avd Marfbal fhall have that
which belongeth to the fame Court, and that the Compmon Law fhall be extcuted
and ufed, and have that which to it belongerh, and the fame fball be executed
and ufed, as it was acenflomed to be nfed in the Time of King Edward.

Seit. 5. And it is farther declared by 13 R. 2. 2. in the following
Words, Becaufe that the Commons do make a grievons Complaint, that the
Conrt of the Conflable and Marfbal bath incroached to him and daily doth ine
eroach Contralds, Covenants, Trefpaffes, Debts and Detinues, and many other
Atlions pleadable at the Common Law, in great Prejudice of the King, and of
bis Courts, and to the great Gricvance and Oppre(fion of the People : Onr Lord
the King, willing to ordain 4 Remedy againft the Prejudices and Grievances
aforefaid, hath declared in this Parliament, by the Advice and Affent of the
Lords Spiritual and Temporal, the Power and Jurifdittion of the faid Conflable,
in the Form that followeth: To the Conflable it pertaineth to have Cognizance of
Comtratis touching Deeds of Arms and of War ot of the Realm; 'and dlfo of
Things that touch War within the Realm, which cannot be desermined nor dif-
cuffed by the Common Law, with other Ufages and Cuftoms to the fome Mar-
ters pertainirg, which other Conflables beretofore have duly and reafonably ufed
in their Time. Joining to the fame, That every Plaintiff. fhall declare plasnly
bis Matter in bis Petition, beore that any Man be fent for to anfwer thereunto,
And if avy will complain, That any Plea be commenced before the Conftabic and
Marfbal, that might be tried by the Common Law of the Land, the fame Plain-
tct;ﬁ" fball bave a Privy Seal of the King without Difficnlty, divetied to the faid

onflable and Marfbal, to furceafe. in that Plea, until st be difenffed by the Kings
Council, if that Matter onght of Right to pertain to that Cours, or otherwife to
be
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be tried by the Camimon Law of the Realms of England, awd alfo that they [ur-

reafe in the mean Time.

Selt. 6. And it is farther enalted by 1 H 4. 14. as followeth, For
wmany great Inconveniences and Mifchiefs, that often have bappened, by vtamy
Appeals made within the Realm of England before this Time, it ir ordained
and [Fablifbed from benceforth, That all the dppeals to be made of Things done
within the Realm, fhall be tried and determined by the good Laws of the Realnz,
wrade and ufed in the Time of the King's noble Progenitors y and that all the
Appeals to be made of Things done ont of the Realm, foall be tried and deter-
mined before the Conflable and Marfbal of England for the Time being ¢ And
moreover, it is accorded and affented, That no Appeal be from benceforth made,
or_in any wife purfued in Parliament in Time to come.

For the better underftanding of the Conftruttion of thefe Statutes, and
the Natore of this Court, I thall examine the following Particulars :

1. How far the faid Court hath Conulance of Points of Honour
in general.

2. Whether it can ponith private Perfons for marthalling Funerals.

3. Whetber it can be holden by a Lord Mar(hal alone without 2
Conftable.

4 VWhether its Power as to Appeals of Trealon be fuperfeded by
260r 35 H. 8.0r 5 and 6 Ed, 6. 11, 0or 12nd 2 Ph.and Mar, 10,

5. By what Law, and in what Manoer it proceeds.

é. Whether it may be prohibited if it exceeds its Jurifdiction,

7. Whether it can be holden by Commiffion,

Sett. 7. As to the firlt Point it is oblervable, That the above men-
tioned Statute of 13 R, 2. declares the Jurifdiction of this Court, in Ke-
tation to Things done within the Realm in thefe Words, To the Conffable
pertaineth Connfance, &c. of Things that touch War within the Realm, which
cannot be determined mor difinffed by the Common Law : From whence it
feems to follow, That this Court has nothing to do with-a mere Civil
Matter, no way relating to War, and therefore the Praceedings of the
Court of the Lord Marthal, in the Time of King Charles the firft, for bare
feandalous Words, reflefting on the # Honour or Gentility of Fami- ’“I‘;m;’ﬂ'ffh'l
lies, feem no way to be maintained; yet it (eems to be taken for granits voi',. o,y
ed in fome b Books, That Difputes concerning Precedency, and Points 1056,
of Honour, and Satisfalion therein, are proper for this Coure: Neither | Hoboret.
do 1 find, That the Proceedings therein againft Perfons for fal(ly affuming ; Lev. 134,
the Name and Arms of honourable Families, were cenlured. or difallow- Stow. 353.
ed by the ¢ learned Members of the Committee of the Houfe of Com- | 1o, *33;,
mons in the Year 1639. who were appointed to inquire into the Abufes <Ruofbworth’s
of this Court. And it {eems to be 4 admitted in the Argument of {oi- P 2
Oldis's Cafe, That all Matters of this Nature are proper for this Court § yo55. " 55
ver it fecms to be a large Interpretation to make thele Things relate to ¢ Parliament
War, {0 as to come within the Declaration above mentioned 5 and the ¥ 5+ %
Rule laid down in ¢ Rolé's Reports, that the Mar{hal has Power given < 1 Rol Re.
him where the Common Law gives no Remedy, {eems no way main- 37
tainable from the faid Statute ; for it doth not fay in general, That to
the Conltable pertaineth Conufance of Things, which cannot be deter-
mined by the Common Law, but of Things of War, &e. which cannot
be thereby determined; f neither is it a conclufive Argument, thata 't H 4 4
Matter which is remedilefs by the Common Law, muft have a Remedy ~ * *
from fome other Law ; yet inafmuch as by the Preamble of the faid Sta-

tute,
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tate, its chief Intention appears to be to prevent Incroachments on the
Common Lawjy and fuch Proceedings in Matters whereof the Common
Law hath ho Conufance, cannot be {aid any way to incroach upon it
And inalmoch as the faid Statote is wholly declarative, and hath no
negative Words; and the conftant Praltice, which is the belt Inter.
preter of Laws, and the general Opinion of Lawyers, {eem to counte-
nance {uch Proceedings, 1 thall not take upon me to determine bow far
they may be warrantable.
tLev. 2130.  Seck. 7. As to the fecond Point, viz. Whether this Court can punith
15id. 353, private Perfons for Marfhalling Funerals; though it fhould be granted,
srow-R<P That the Marfhalling publick Funerals belongs to the Heralds, who are
e Attendants on this Court, and that no other Perfons withour their Li.
cence can lawfully intermeddle therein; yet it does by no Means follow,
That the Marfhal has Power to punifh thofe who fhall be guiity of any
fuch Incroachment 5 but the ‘l)roper Remedy feems to be by A&ion on the
Cafe at Common Law, and not by a Suit in this Court, which by the
above mentioned Statutes of 8 and v3 R, 2. has Cognizance only of fuch
Matters, which cannot be determined nor dilcuffed by the Common Law -
And this feems to be the principal Reafon of Dr. Oldis's Cafe, wherein a
Suit in the Marfhal’s Court againft one Dosmille, for taking upon bhim
Cafer in Por- without Licence to paint Arms and Efcutcheons, and caufing them to be
:;"’"”‘* 5% fixed to Herfes, and providing and Jending Palls for Funerals, and paint-
) ing Arms for one who had no Right to their Ufe at the Funeral, and
marfhalling feveral Funerals, &v. was prohibited by the Court of Ex-
chiequer, vpon great Deliberation, with the Advice of the reft of the
Judges, and the Judgment was afterwards confirmed by the Houfe of
Lords.
Seé?. 8. As to the Third Point, viz. whether this Court can be hol-
den by the Lord Marfhal alone without the Conftable, it was ftrongly
¥ Cafes in Par- nfifted in the * Arguments made ofe of in Dr. Qldis's Cafe, That the
Lamest, 651 Lord Maryfhal cannot hold this Court without the Conftable; and this
o Ruh-  was alfo the Opinion of the b above-mentioned learned Committee of the
sort’s Col'. Houfe of Commons in the Year 1659. And it is certain, That all our
f;'s:;_, *** ancient © Law-Books and 4 Reports, which fpeak of this Court, fpeak of
‘5 P.C.65. it either as the Court of the Conftable and Marfhal, or of the Confla-
Cromp Juit ble ¢ only 5 and it is obfervable, that the above mentioned Statute of
+ ot si. 13 R, 2. which in the Preamble {peaks of this Court, as the Court of
3Int 133 the Conftable and Marfhal, in the Body of the A& mentions the Con-
29t b " fableonly. And it is farther remarkable, That where-ever the Confta-
13 H. 4. 46. ble is mentioned together with the Marfhal, as Judge of this Courr, he
3781.3. 5.0 js always put before hims which (eems to intimate, that he is look'd up-
48E.3 3 b, . - . .. {
17H. 4,50, b. on as the principal Judge of it: And itis agreed by f all, That the Mar-
21, o, thal cannot determine an Appeal of Death, or Treafon, withoat a Con-
:;‘;lﬂff G- fiable; but on the other Side it may be argned, That the Reafon why an
‘1 lolt. 74 b Appeal of a capital Matter neceflarily requires a Conftable as well as
Rufhwonl's Marfhal, is, becaufe 1 H.4. which orders how fuch an Appea! fhall be
Vol. 1 107, brought, is exprefs, That it thatl be eried and determined before the
112, &e. Congable and Marthal of England for the Time being; whereas the other
Cafu fn Por- Gratutes only provide againlt the Incroachments of this Court, and do
1 Lev. 230, fiot mention in what Manner, or before whom it thall be holden ; but
i'g:}?";” 3., they feem to refer fuch Queftions to ancient Ufage; fo that if & before
:fm.::, 6o, thefe Statutes the Court was ulually holden betore the Conftable and
6s. Marfhal jointly and feverally, b according to the common Ufage of other

g % Ch - Courts, which generally may be holden before one Judge in the Abfence
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of the reft it feems,a reafonable Conftru&tion of the faid Statutes to al-

Jow this Court flill to be fo holden; neither is it probable, That the

Lord Marfhal upon the Extinguihment of the hereditary Office of the

Conftable, thould from Time to Time in the # Reigns of King Hewry the

eighth, Queen Elizabeth, and King Fames the firft, hold this Court by ;=57 -

himfelf without any Conftable, and alfo often be affifted therein by the 6. '

Judges of the Common Law, unlels it were then well known, that fuch ¢ 8 136

his Proceeding was warsanted by the ancient and eftablithed Ufage of his

Court; and it i very extraordinary, That our Judges 2nd Lawyers

fhould ® generally take it as a Thing granted, that the Marthal is ac this & g, ,,

Day the proper Judge of Points of Honour, &v. if it were imagined rRolRep s,

that he has no Power to aét withont the Concurrence of a Conftable. FA
Sect. 9. As to the fourth Point, viz. Whether the Power of this ( sid. ;c5

Court as to Appeals of Treafon, be fuperfeded by the Statutes of 1 Lev. 230.

26 H. 8. 13. or 35 H. 8. 2. organd 6 Ed 6. 11. or1 and 2 Ph. and

Mar. 10, it is obfervable that it is ena&ed by the faid Stacutes of H, 8.

and Ed. 6. That all Manner of "Treafins, &c. done ont of this Realm fhall

Jrom thenceforth be inguired, heard and determined before the Fuftices of the

King's Bench, or before Commiffioners, &c. in like Manner to all Intents and

Parpofes, as ‘;f they bad been donme inthe fame Shire wherein they fball be inguired

of, &c. And it is enatied by the faid Statute of 1 and 2 Pb. and Mar.

10. That from thenceforth all Tridls for any Treafon, fhall be had and ufed

only according to the due Order and Courfe of the Common Law: Yer it hath cafes in per.

been adjudged, That none of thefe Statutes take away the Jurifdittion g;"[‘!::‘;oft’,"..}

of this Court in Relation to fuch Treafon: For the faid Statutes of H. 8. ol Pust 1.

and Ed. 6. being wholly in the Affirmative, and it being their chief 1n- Vo!. 1. 107.

tention to fupply a Defect in the Common Law, which had provided no * o 524

Method for the Trial of fuch Offences by Jury, they {hall not without

exprels Words be' conftrued to take away the Authority of an ancient

Court, confirmed by Parliament ; and therefore the abovementioned Ex-

preflion, That all fuch Treafons fhall be tried by the King's Bench,¢e.

fhall be taken to purport no more than that the King's Bench, &+, fhall

have Authority to try them; and as to the 1 and 2 Ph, and Mur, the .

Pplain Import thereof {eems to be, to reftore the ancient Manper of Tri- }‘,“ﬂ"’;""h’?

al by the Courfe of the Common Law to all Treafons within its Jori(- vy ror

diction, which had been much altered by fome Seatutes in the formet Dyer 131,

Reigns, and this is fully fatisfied by abolithing all Innovations, in the l;’llj'f{'z

Proceedings at Common Law, aud has no Relation to Cales no Way ; It 155..

within its Conufance. _ o
Sect. 10 As to the fifth Point, »iz. By what Law and it what Man- * 3 Inf: 145.

ner this Court proceeds, thére is no Doubt but that it ought t6 follow its ;13 6.

own Cuftoms and Ufages (o far as they go, and in Cafes omitted the 57H6.3.35.

Rules of the # Civil Law : And becaufe this is not a Court of Common %P ..

Law, a ® Condemnation in it for a2 Capital Offence caules neither Forfei- Rahworchs

ture of Lands nor Corraption of Blood ; neither can an Error in its Pro- Coil Parc. 2,

ceedings be remedied by Weric of Error,” but only by Appeal to the King: ;. e’

And yee the Judges of the Common Law take Notice of the Jurifdiction cof's in par.

of this Court, and give Credit to a Certificate of its Judges, for the Tri. 4770 ¢

al of an < Ifloe concerning its Proceedings; 4 for the Civil Law is as <; I, 145,

much the Law of the Land, in fuch Cales wherein it has been always 34t .

uled, as the Common Law is in others. o ?:'
Sect. 11, It is queftioned, VWhether the © King hath any Remedy in ¢ 30Hs6.6h.

this Court againft an Offender, by Way of Inditment or laformation 37 f6. 3.0

by the Attorney General, ¢ Hure, 3.
E St
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Of the Court of the Fuftices Book I

Sesh 12, As to the fixth Point, wiz. Whether this Court may be
prohibited, if it exceeds its Juri{diQion, it is exprefly refolved in Oldis's
Cafe, That the faid Courst being holden before the Lord Marfhal only,
may be prohibited by the Courts of Common Law, if it exceed its Ju-
rifdi&ion, and it is {trongly infitted on in the Argament of that Cafe,
That the Court of the Conitable and Marfhal, may alfo be prohibited 5
but there having been no Court holden before a Conftable and Marthal
for thefe many Years, and there feeming to be {mall Likelihood of its
being revived, I fhall refer the Reader for the farther Examination of
this Matter to the learned Sir Bartholumer Shower's Report of the (aid Cafe.

Set. 13, As to the {eventh Poine, viz. Whether the faid Court can
be holden by Commiflion; it feems to be the better Opinion of the
Court in Parker's Cafe, That during the Lunacy of an Earl Marthal, it
may well be bolden before Commiifioners deputed to exercile his Office;
and it fcems hard to fay, That fuch Commiffions, founded on the plain
Neceflity of the Cale, and intended to prevent a Failure of Jultice, as to
Cafes of which no other Court hath Conufance, are againft the Purview
of the Petition of Right, made in the Third Year of the Reign of King
Charles the Firlt; which, complaining that Commiflions had been grant-
ed for the Trial of certain Capital Offences and other Outrages, by
the Martial Law, under Pretence whereof divers of the King's Subjelts
had been put to Death, prays that from thenceforth no Commiffions
of like Nature might iffue forth to be executed as aforefaid.

CHAP V.
Of the Court of the Fuflices of Oyer and Terminer,

OR better Underftanding of the Nature of the Courts of the Juftices

of Oyer and Terminer and Gaol Delivery, I {hall premife fome Confi-
derations coneerning them in general, and then confider the Nature of
each of them in particular.

Sect. 1. But in the firlt Place, it may not be improper to remark,
That the Prerogative authorizing thefe or any other Jultices, is infepara-
bly united to the Crown, not only by the common Law, buat allo by
Statute, to which Purpolfe it is enatted by 27 H. 8. 24. That ne Perfor or
Perfous, of what Eiffate, Degree or Condition foever they be, [ball bave any
Power or Authority to make any Fuitices of Eyre, Fuitices Bf Alfife, Fuitices
of Peace, or Fustices of Gaol. Delivery: But that all fuch Officers and Mini-
$ters foall be made by Letters Patent wnder the King's Great Seal, in the Name
and by the Authority of the King's Highnefs, in all Shires, Counties Palatine,
Wales, &c. or any other bis Dominions, &c. any Grants, Ufages, Allow-
ance, or Act of Parliament to the contrary notwithifanding,

As to what belongs to Juftices of Oper and Terminer, and Gaol-Delivery
in general I fhall examine :

1. By what Kind of Inftruments they muft be conftituted.
2. How their Authority may be fufpended, revived or determined.
2 3 How
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3 How far the precife Letter of their Commiffions muft be obfer-
ved by fuch Juftices.

4. What Form is to be obferved in the Adjournment of fuch Come
miflions,

5. How far the Power given by them, may be estended by other
Commiffions to other Juftices, or committed to fewer than were
appointed by the former.

6. Whether fuch Juftices can fit in one County to try Offences in
another.

7. Where their Records are to be kept after they are determined.

8. Whether the fame Juftices at the fame Time may execute both
Commiffions,

Seif 1. As to the firft Point, #iz. By what Kind of Inftrument fuch
Juftices muft be conttituted; it feems to be laid down as a general Rule in
fome of the old Books, That though a Juftice may be difcharged by
Writ under the Great Seal, yet that he cannot be made a Jultice by fuch
Writ, but only by 2 Commiffion: And it feems to be holden, both by *Long.
b Sir Edward Coke and Sir © Matthew Hale, If any fuch Jultices have their 3;3“_':;-,,,,,_
Authority by Writ, though made in the fame Form and Words, that a ¢: A plss,
Iegal Commiffion ought to have, yet their Proceedings 2re void; and oo AT 18
yet it feems, that nothing more is meant by thefe Expreffions, if ftritly Commiiion
examined, than that all fuch Juftices muft derive their Autbority from 16 16
{uch Inftruments asare of a known, {tated, and allowed Form warranted i':d'ﬂ’_‘"“"
by ancient Precedents; and *tis only 2 Difpute of Words, whether fuch agFinch 247.
Inftruments are to be called Writs or Commiffions 3 for if yon take the ,
Import of the Word Writ from 4 Finch's Definition of it, who fays, That
itis a Latin Letter of the King's, from his higher Courts of Record, jn ‘H.PC.163,
Parchment, fealed with his Seal, and teffed by him, it fcemeth that the #Finch.s35.
moft approved Forms of Commiffions of Oyerand Terminer, &c. may well g:x:l;;ll}(g::; s
enough come under the general Notion of Writs which by the laft men- gisass,”, b,
tioned © Author are divided into Writs Original and Commiffional : And ».b.
accordingly we find, that Commiflions of Oyer and Terminer, Affociation, « Finet 514,
and i nort omsmes, granted npon fpecial Occaflions, are called Writs both by 3:8.
the T Regifter, and alfo by 8 Fitzberbert, who yet {eems not to approve 5%, Peols!
of this general Notion of the Word #rit, and fays, That thefe Com-  Reoid
miffions thould not properly be called Writs. Ao it is faid, by Sir Ed- ,gfﬁ"li’; b
ward Coke in his Comment on the Statute of Weffminfler the fecond, SENB. 110
Ch. 32, which mentions the Writ of Oyer and “Termimer, that Com. .,y >
miflions were anciently granted by Writ, by which he {cems to im. Crom Jur.
ply, That they are otherwife granted at this Day: but he doth not '3"
tell us the Diftin@ion between a Writ and Commiffion ; neither can I
find that the modern Precedents differ from the old ones ; but on the
contrary, that it hath always been agreed, That it is the fafeft Way
to follow the old ones : But I muft confels, That 1 cannot find a cer- .
tain Inftance from any B Book of Authority, wherein general Com- ;gideinfm
miflions of Oyer and Terminer are called Writs. However, as to the Re- =% 3%
folutions of the Judges in 42 Af pl 12, 13. which are but briefly and
obleurely reported, and yet feem to be the chief Foundation of what is
faid in the Yater Books relating to this Matter ; the Authority thercof $.0.C. g4,
feems to amount to no more than thefe two following Points: Firft, That 'Fi 2 Indig-
Juftices appointed by Commiffion to hear and determine certain Offences, 5 . Com-
cannot receive an additional Power by Writ dire&ting them to inquire of miflionrs, £
other Offences ; and this fesms to be the Senfe of ! Staunford and k Firg. 1odi@ment,

22, 31§, 390.
berbert £ y2 Co. 3L

4 Inlt, 154,
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herbert in Relation to this Matter. 2 Secondly, That Writ impowering
Perfons to inquire of Offences, without authorizing them alfo to deter-
mine them, are illegal, except in fuch Ca’es wherein they are allowed by
ancient Ulage, as were > Writs of this Kind to Sheriffs before the Sta-
tute of 28 £. 3. 9. And therefore where it is generally faid in fome
¢ Books, That Commiffions have been direted to certain Perfons to in-
quire of certain Offences, in order to have them afterwards tried before
other Juftices, it feems, that it ought to be under{tood, That fuch Com-
miflions were in the common Form of Commillions of Oyer and Termi-
ner, tho' they be Ipoken of only as Commifions of Inquiry. As to the
Refolution in the Long 4 Quinto of Edward the Fourth, which is the o-
ther principal Authority concerning this Matter, the Import thereof feems
to be no more than this, That a Perfon cannot legally be aflociated to
Juftices of Affife by a Writ direfted to fuch Juftices, recitinga Com-
miffion of Affociation to fuch Perfon, and commanding the Juoftices to
receive him, unlefs there be alfo produced a2 Commiflion of Aflociation
direed to fuch Perfon; for that the King cannot make a Juftice by fucl
Writ direfted to others; by which it feems to be implied, Thar by a
preper Writ he may do it.  And it is certain, That the Commi{fion of
Aflociation direied to the Party himfelf, is called 2 Writ both by the
¢ Regifter, £ Fitzberbert, and 8 Finch, and alfo by b Sir Fdward Coke, as
well as the Writ of Admittance direfted ro the other Joftices How-
everit feems clearly to be agreed by all thefe Books, That the b: ft Rule of
judging of the Validity of any fuch Commiffions, is their Confuraity
to known and ancient Précedents, and this feems to be the beft Reaton
of the Refolution in 1 4nd. >96. wherein it is adju iged, That a2 Com-
miffion ro a Corporation, appointing fome of its principal Members to
be Juftices of Gaol-Delivery, together with thofe whom the King thould
appoint from Time to Time, was void : For {uch 2n Authority depending on
the precarious A ppointment of other Juftices, is not agreeable to the known
Forms of fuch Commiffions; but rhe other Reafon given in that Book,
for fuch newly appointed Juftices not joining with the former, becaule
their Aothority commences at feveral Times, feems not conclufive ; for the
Authority of Juftices, appointed by Writ of Affociation, isof a {ub-
fequent Commencement from that of the Juftices in the firft Commiffion ;
and yet it is certain, That {uch may a& jointly together, as will more
fully appear in the following Chapter.

Sei#. 2, As to the fecond Point, iz, How the Aothority of fuch
Juftices may be fufpended, revived or determined, there is no Doubt,
but that their Power is wholly fufpended by the Court of King’s Bench
fitting in the fame County for which they are commiflioned, during
the Time of {uch Sitting, elpecially if they have Notice thereof, as hath
been more fully thewn Chap. 3. Seif. 10. and it feems, That their Jurif-
diction is revived of Courfe, when the faid Counrt no longer fits there,
without any Writ of Procedendo, e, Alfo it is certain, that their b Ag-
thority may be fufpended by a Writ of Ssperfedeas, which is grantable
on Proof that their Commiflion was unduly granted, in which Cafe
their Power may be reftored by a Writ of Procedends, without any new
Commiflion. Bat 2 Commiflion once determined, cannot be revived
by any Writ of Procedends, nor the Juftices authorized a-new withoat
another Commiffion,

2 Set.
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Sett. 3. Such Commiffions may be determined exprefly or impliedly; ¢ Iot. 6.
exprelly, by an abfolute Repeal or Countermand from the King 5 implied-
ly, feveral Ways.

Seit. 4. Firlt, by the Demife of the King by whom they were granted ;
but this Mifchief is"in a great Meafure obviated by late Statutes, as hath
been more fully thewn, Ch. 1. feff. 11, 12, 13.

Sefl. 5. Secondly, According to fome Opinions, by the Juftice’s Ac- Bro. Com-
ceptatice of any new Name of Digpity, as of that of Duke, Knight, ®iffiona, 2z
or Serjeant, ¢ . But this is remedied by 1 Ed. 6. 7. by which it is en-
atted, That if any Perfon being in any of the King's Commilftons what foever,

Jhall fortune to be made or created Duke, Archbifbop, Marguefs, Barl, Vifount,

Baron, Bifbop, Knight, Fuftice of the one Bench or of the other, or Serjeant at

Law, or Sheriff, yet that noiwithfanding be fball rensain Commilfioner, 8. But Cro, C». 104,
it hath been queftioned, whether the Dignity of a Baronet which has Lit. Rep. 82,
been created fince that Statute, be within the Equity of it?

Set?. 6. Thirdly, By holding a Seffion without adjourning it, if the Crom. Jur.
Commi(lion have no Time limited for its Continuance; as where it is ;I’SPI‘-C .
appointed pro hac wvice only; but if it be granted for a certain Time, , 1og ro;.
Or guamdin nobis placwerss, it does not neceflarily require any Adjourn- Bro. Com.
rocnt; and therefore, if the Court holden by Virtue of fuch Commiffion, 35,77 "5
break up without any Adjournment, or upon a void one, as being made Vide Dyer
without the Confent of the Majority of the Commiflioners, yet it may 205 B s
be holden again on a new Sammons. F Leon o,

Set?. 7. Fourthly, by granting a new CommifTion to other Perfons of 10Ed. 4, 7.
the fame Nature with the former, though but for Part of the Diftrict for
which the former was granted, as fome fay: And whether * {uch new a g, com,
Commiflion be for a certain Time, or pro har vice onlys yet the for- mifion 7.
mer Commiffions thall remain ® in Force, {o far as they are confiftent « g,o. com.
with the latery and therefore it {eems certain, that a Commiffion of miffion.8, 24
the Peace is not determined, as to its Authority relating to the Peace,
by a new Commiffion to hear and determine Felonies. But it hath been
¢ holden, That it is determined as to its Authority relating to Felonies ; < p.o. Coms
but this feems jultly queltionable, not only as being contrary to common miffion. 8.
Pratice, but alfo becaufe Jaftices of the Peace, as {uch, feem to have
Authority by 34 E. 3. to hear and determine Felonies, without any
fpecial Claufe in their Commiflion, for that Parpofe, as will more fully < Bro. Com.
be thewn Ch. 8. But it feems certain, That a Commiffion of 4 Gapl- miffion. 24
Delivery (hall not be determined by 2 new Commiffion of Oyper and « pro. com.
Teruiner, becaufe they are of different Natures. ¢ Alfo it feems to be clear miffion. 5.
not only from 2 & 3 Ph. & Mar. 18, [et forth more at large, SefZ. 12. igpe 6.
bat alfo in Cafes not within the Statute, that a Commiffion of the Peace 4Inf. 165.
for a certain Town determines not the Aunthority of the Corporation, ifnﬁg;f‘:;_
having a Grant from the King, that the Mayor and his Succeflors fhall migion s, 1.
be Juftices of the Peace within its Limits, becaofe fuch a Grant isirrevo- #H.P.C.16a.
cable. £ Alfo it feems certain, That no new Commiffion doth determine ¢ Io* 65
an old one, unlefs the former Commiflioners bave Notice of it. Crom. Jur.

Seif. 8. Such Notice may be given exprefly or impliedlys exprelly, e I ]
by ¢ (hewing the new Commif{lion to the former Commif{ioners., WI}iCh Bt Come
certainly determines the Power of all thofe to whom it is thewn 5 implied- ﬁifﬁon. i
ly, two manner of Ways. _ ] pl3zgn

S:cf. 9. L. By b holding a Seflion by Force of the new Commiffion, H . <. 6:.
which feemeth to be agreed td be a Matter (o notorius, that the fislt Ju- 4 Inft. 165.

ftices fhall be prefumed to have Notice of it. opViide

F SeiZ. 10.
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IL.D.Casr Serf. 1o, 11 According to the general Opinion, by proclaiming the

5 Inft. 165, v .

Bro Com. New Commiflion in the County.

miflion 6! Sest. 11, As the Avthority of the Juftices appointed by any former

Keiw. 116, Commiffion, is determined by the Grant of a new one in the Manner
abovementioned, fo likewife were all Praceedings before fuch Juftices
difcontinued ar the Common Lawy to remedy which Inconvenience it
was enated by 1 Ed. 6. 7. Par. 6. That no marner of Procefs, or Suit made,
Jued, or bad before any ﬁnﬂr’a’; of Affize, Gaol Delivery, Oyer and Terminer,
Fuftices of Peace, or other of the King's Commilfioners, foall wot in any wife
be difcontinned by the making and publifbing of any wew Commilfion ov Affocia-
tion, or by altering the Names of the Juitices of Affize, Gaol-Dlivery, Oyer

18id.148  and Terminer, Fuflices of Peace, or ather the King's Commilfioners, but that

2 Keb. 2920 the mew Fuflices of Alfize, Gaol-Delivery, and of the Peace, and other Com-

lli;g Coro. miffioners, may proceced in every Behalf, as if the old Comrrriffions, Fuftices and
Commifﬁamrs, bad il remained and continued wot altered,

Seff. 12.  And it is farther enaéted by 2 & 3 Ph. ¢ Mar. 18, That al}
and Singular (omtkfjﬁam granted to any City or Town-Corporate, not being a
County 1n it [elf, for the keeping of their Peace and Delivery of the ‘Lrifoners
remaining in the Gaols of any fuch City or Town Corporate, jhall fland, vemain,
and be good, and available and effertual inthe Law, to all Intents, Conflruitiont
and Purpofes, the granting of any like Commilfion of Peace or Gaol Delivery, to
ary Commi(ftoner or Commiffioners for the Confervation of the Peace, or Delivery of
the Prifoners remaining in the Gaol of any Shire, Latbe, Rape, Riding, or Wa-
pemtake within the Realm of England, bearing Date after the faid Commilfion
or Commilffions granted as is aforefaid, to any fuch City or Town- Corporate, not
being, as aforcfaid, @ County in it felf, 1o the comtrary notwithflanding.

Duif, 25. Seft. 13.  As to the third Point, wiz. How far the precife Leteer of
fuch Commiflions muft be obferved by the Juftices, it is faid to be a-
greed, That if a Commiflion of Oyer and Terminer, &¢. be awarded to

r2A pl. 21. certain Per{ons to inquire at fuch a Place, they can neither open their

Crom. Jur.  CommifTion at another, nor adjourn it chither, nor give Judgment there;

i:,i'g_ quinto and that if they do, all their Proceedings fhall be eficemed as corans mon

L. 4. 133.0. judice: Yet it is agreed, That Joftices appointed by Commiflion pro ac

D;"ﬁ’” wvice, may adjourn their Commiffion from one Day to another, though

fir 6 therebe no Words in their Commiffion to fuch Porpofe; for nothing can

Bro. Com-  be more reafonable, than to intend that a general Commiffion authorizing

I'I:,Tz;; ;3 Perfons to do 2 Thing, does implicitly allow them convenient Time for

the doing of ir,

Secf. 14, As to the fourth Point, oiz, What Fornt is to be oblerved
in the Adjournment of fuch Commifiions, having already in the fore-
going Part of this Chapter, in the 6th and 13th Sections, incidentally
treated of the principal Queftions relating to this Matter, I thall only
take Notice in this Place, That jt feems moft proper to 2 enrer 21l {uch
Adjournments in the Prefent Tenfe; yet i is {aid, Thar the Entry of
them in the Preter-Tenfe, is made gocd by the Multitude of Precedents:
by &id 5 However it is {aid, That the Court will never intend that there was an

1d. 348 . . .

2 Keb. 284, Adjournment, if no Entry at all were made of it.

aga Seff. 15. As to the fifth Point, viz. How far the Power given by
fuch Commiffions may be cxtended by vew ones to other Juftices, or
committed to fewer than were appointed by the former; it is certain,
That new Commiffioners of this Kind may be added to the former by a
Wiitor Commiffion of Aflociation, which fettingforth the Purportof the
former Commiffion, declares the King's Plealure to affociate to the Per-
fons, appointed by the firft, thofe to whom fuch new Writ or Commif

3 fion

2 Raym. 135,
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fion is directed, provided chat fich new Juftices attend at the Times and Reifter i24.

Places appointed by the former; and it is ufval to diredi another Writ p N8B 11

to the former Juftices, commanding them to adwit fuch new Juftices as ¥inch 3.3,

their Aflociates with the Provifo above mentioned ; and the Writ to_the /5 c

Perfons fo affociated is always Patent, and that to the other Juftices to 15, >

admit them is Clofe.  But it hath been 2 refolved, That the firft Jultices 4 Int. 165,

are not bound by f{uch Writ to admit the Perfons named in it as their ‘Lana oul

Affociates, unlefs they produce {uch Patent of Affociation as is above- . & gy

2 ype 1 €- ok 4 137.

mentioned directed to themfelves, as hath been more fully thewn in the

firt Se&tion of this Chapter. And it hath been b queftioned, Whether *Long, quin

a [pecial Commiffion of Affociation, relating only to a particular Caufe, © E- § 1ix,

can affociate the Perfons named in it to Juftices appointed by a genera} *'*/3%*3%

Commiffion? Allo it hath been holden, That the King can grant bur one T Afizs

Patent of Aflociation to one Commiflion. ;Z'H 6. 1o,
elf. 16. If after Juftices have fat by Virtue of a Commiflion, and

taken divers Indi¢tments, and awarded Proce(s thereon, they fhall al), or

fome of them dte, the King may grant a new Commiffion to thofe who Regifter rag.

are living only, or to others, commanding them to continue the Proceed- [;)Tf] B'”‘ =

ings begun, 2nd to proceed upon fuch Procels, and to hear and deter- Bl

mine all the Offences in the former Commiffion: And theieupon the King

thall fend a Writ uoto the Execntors of the Jattices who are dead, to

fend the Rolls, Records, and Procefles touching the Premilies, before the

new Commiflioners, .

Sefl. 17.  After a Writ of Affociation, it is ufaal to make our a Wrie Rigifler 124.
of ff non omnes, direlted both to the firlt Jultices, and alfo to thofe who I N- Bt
are {0 afloctated to them, which reciting the Parport of the two former
Commiffions, commands the Juftices, That if all of them cannot conve-
niently be prefent, {uch 2 Number of them may procesd, &

Sei#. 18, As to the fixth Point, 2iz. Whether (uch Juftices may fitin ;1.0 .y
one County to try Offences ia anotlier? it {cems agreed, That regularly Y. ¥ C.us:,
all Offences are to be inquired of, heard, and determined in the County 1’36),{‘235 g
wheretn they were committed, and that the King cancot authorize the 4. b
taking of them in another; yet it was adjudged in the Cafe of the City Popb. 16,17,
of Gloucefler, That if the King grant to a City the Privilege of being a 1 And. 29y,
County of it felf, diltint from the Coanty within which it Jies, with a *?*

Salvo or Refervarion, that the Jultices of Oyer and Terminer, &, for the ; Int 2s.
County at large, may &til! ficin fuch City, (uch Refervation makes the HP.C.ads,
City ftill remain Part of the County for fach Purpofe, and Confequcntly, D,-’,;gs_ pl.
that an Indiltment found within fuch City, of an Offence in the County +5-

at large, is good. Alfo it is certain, That by a {pecial Cuftom Indict-

ments of Offences within a County, may be taken in a Place out of it5 Reym. 19y,
as they are in Fack taken both for Middlefex and London at the Seffions:

Hall at Nemgate, which {tands in London ; for it thall be intended, That Prpham. 17.
at the original Divifion of London from Middlefex, there was a fpecial

Provifion made for this Puypole,  Alfo it is cerrain, That the King may ; Iat. o5,
grant a {pecial Commiflion of Oyer and Terminer, to fitin one Couaty for it. v C. 162
hearing and determining Offences, whereof IndiGtments have been found {f}szm pl.
in another: But it is agreed, That the Trial maft be by the Jurors of the .
proper County. PL Com. 390.

Seif. 19.  As to the feventh Point, viz. Where the Records of (uch
Juftices are to be kept after they are determined, it is enacted by g Ed,
3. 5. That Fuflices of ﬁﬂ:‘ze, Gaol-Delivery, and of Oyer and Terminer, fhall
fend all their Records and Proceffes determined and put in Execution, to the Ex-
chequer a8 Michaclmas, every Tear once, to be delivered there; and the Trea-

Jurer

4 745 b
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furer and Chamberlains, which for the Time [hall be, having the Sight of the Corz-
milfions of fuch Fuflices, fbafl vereive the fame Records and Proceffes of the
Jaid Fuftices under their Seals, and keep them in the Treafury, asthe Mannoy is,
Jo that the Fuftices always do firft take out the Eftveats of the faid Recorils and
Proceffes againfi them, to find to the Excheguer as they were wont before.
oH.7 936 Set. 20, As to the eighth Poine, wiz. Whether the fame Jultices at
firo. Com — the fame Time may execute both the Commiflion of Oyer and Terminer,
g 7 and alfo that of Gaol-Delivery? It {eems certain at thus Day, That the
Ciom. Jur.  {ame Perfons being authorized by both thefe Commillions, may proceed
[';_‘SE',-*’(':‘ 160, Dy Virtue of the one in thofe Cafes, whercin they have no Jurifdi&ion
by the other, and execute both at the fame Time, and make up their Re-
Fitz. Cowo. ¢ords accordingly; but this doth not {eem to have been clearly agreed in

T+ .
;}1,7 5, former Times.

And now [ am to confider the Nature of each of the abovemenitioned
Commiflions in particular; and firlt of that of Oyer and Terminer, con-
cerning which 1 fhall endeavour to fhew

1. Its feveral Kinds.
2. To what Cafes the Juir{diction given by it doth extend,
3. To whom, and on what Occafion it is grantable.

As to the firlt Point, thefe Commillions are of two Kinds:

1. General,

2. Special,
+1Int, 163, Sec?. 21. At this Day the common Form of fuch a General Com-
16;. miflion, is to authorize the Perfons to whom it is directed, or three or

f‘;":i“'}“" four of them, of which Number either {uch or fuch particular Per{ons

Pl.Com. 384. among them are {pecially 2ppointed ro be, to inquire by the Qaths of law-
b'l a ful Men, and by other Means, of all Treafons, Felonies, and Mifdemean-
1% 41% ors, being {pecially mentioned, and of all others, in fuch and (uch Coun-
ties, and to hear and determine the {ame at certain Days and Places, to
be appointed by them, &¢. For which Purpofe theKing acquaints them,
That he bath fent 2 Writ to the Sheriffs of fuch Counties, commanding
Regiffcr 123. them to return a Jury before them, at fuch Days and Places as (nall he
notified by them, in order to make Inquires of fuch Offences, .
34 AL pl8.  Seff. 22, It is obfervable, That the abovementioned Commiffion
:‘Inﬂﬂfréﬂi‘; 5 makcs no mention of the Suit of the Party s but it {eems to have been
7 anciently the moft common Form of fuch Commiffion to diret the Ju-
{tices to hear and determine Offences, as well at the Suit of the Party as
of the King.

Of Special Commiflions of Oyer and Terminer, there are many Prece-
dents in onr ancient Law Books; as firft,
* Regift. 123.
F.N B tio.  Se?, 23. 1. @ For the inquiring and determining of fome particolar -
bRegiffier  pormous Violence done to the Party, at whofe Complaint the Com-
E N b 1y, miffion is fued,
vz, Seif. 24. 2.° Or for inquiring and determining of Trefpaffes done to the
“Regifer  Poffeflions of a Bifhoprick, while the Temporalities were in the King's
F.N. B. (12, Hands.
Lester 0 Sett. 15. 3. ¢ Or for inquiring and determining of Injaries offered to
Merchants, ¢v. under Pretence that their Ships were wrecked. s
3 eil.
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Seif. 26. 4. Of for inquiring and determining of Oppreffions of Uader. Regifter120.
Sheriffs and Bailiffs, and other Officers ; after which the King may fend F Bz
a2 Writ to the High Sheriff, commanding him as far as in him lies, "to re- o
move fuch Perfons from their Offices till fuch Inquiries be made.

Sect. 27. 5. Or for inquiring into the Want of Reparations of Sea Regifter 127
Walls, Ditches, Gutters, Sewers, Bridges, ¢, V8. '

S§ei7. 28. 6. For hearing and determining the Right and Title of cer- F- N.B.113.
tain Perfons claiming an Office, &v. Yet we find in Dyer, That the De- crom. Jur,
fendant, fued before fuch Commiffioners, demurred to the Jurifdi&ion 132
of the Courr 5 and it feems not to be clearly fettled there whether fuch ;’,":’,';@:
Commiffion be good. Y

Se#, 29. It is obfervable, That fome of thefe fpecial Commiffions are _ 4 19
meationed to be granted at the Complaint of the # particalar Perfons ¢ Regifier
fuppofed to be aggrieved 5 others at the Complaint of * divers Perfons ya3.2 1358
in general without naming them, and © others without any Complaint 5.3 *
at all, b Regifter

Seif. 30.  Alfo there are Precedents of other Commiffions of like Na- 135:b
ture, granted on particular Occafions: but fuch (pecial Commiffions ha- rs7 5.
ving been of late mnch dilufed, I thall refer the Reader for a more exact
Knowledge of them to the Regiffer, and Fitzherbers's Natura Brevium,

Se. 3t. As to the {ccond Point, viz. To what Cafles the Jurifdicti-
on given by the Commiflion of Oyer and Terminer doth extend; it is ge- g,",‘}ﬁi"‘:‘_‘
nerally faid, That the Jultices have no Power from it to procede againt , Int:. 165,
any Perfons, but thole who are indifed before themfelves, becaufe the H-E C. 161
Words of it are, That they thall inquire, hear and determine; by which ** **3*
it feems o be implied, That they muft inquire of an Offence before
they proceed to hear and determine it: But this Reafoning depending
wholly on the Wording of general Commiffions, which are made in fuch
Form, doth by no Means prove that a fpecial Commiffion of Oyer and
Teratiner, reciting an lndicbment of a particular Perlon, and authorizing
the Julices to fend for and proceed upon it to try the Offender, is noc
good ; and accordingly we find, That the Attainder of Dudley, after- Crom.Jur.
wards Earl of Leicefter, by Virtue of fuch a Commiffion, was not ob- plir'3%
jedled againft on this Account, in the Arguments concerning it, report- 3ss, 186, &,
ed in Plowden's Commentaries,

Se. 32. It feems to be ® agreed, That where a Statute prohibits a 1Dy. 236. ph
Thing, and does not appoint in what Court it {hall be punithed, the Of: 24.
fender may be indifted before Tuftices of Oyer and Terminer, becaufe the ,c;ff“'-'“"
King bath a Prerogative of {uing in what Court he will, But it hath 4% 165
been b adjudged, That if uch Statute appoint rhac the Offence fhall be de- * Dy 236.pk
termined in any of che King's Courts of Record, it can be proceeded a- 5%, 19. b,
gainlt only in one of the Courts of Weftminfler-Hall 5 becaule thofe being 0.3,
the higheft Courts of Record, fhall be intended to be'only {poken of fe- g:g:ﬁfg"'
cundum excellentiam; and if che A& fhould be taken literally to intend ;3.
any Court of Record whatfoever, the Sheriff's Turn, Court-Leet, and grﬁ,‘ C'-s"t‘-
Pie-powders, and all other inferior Courts of Record, would be within > '7*
the Purview of it: And it is farther reafonable to conftrue the Statute to
extend to the {aid Courts of Weflminfler only, becaufe the King's Attor-
ney always attends there, whofe Office it is, if the Defendant plead 2
{pecial Plea, to make a Replication; yet both Sir Edward Coke and
Sir Matthew Hule feem to be of Opinion, That on a Statute fo worded,
the Profecation may be in any Court of Oyer and Terminer. And indeed 4Ink 164,
fecing the abovementioned Limitation of fuch Suits to Cousts of Record, ;%5 ¢. 161,
is no more than the Law would haveG implied, if it had not been expref-

fed:
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fed: And it is agreed, That$ it had not been exprefled, the Suit might
be in any Court of Qyer and Terminer, it-may be reafonably argued, thae
it mag be brought in any fuch Court notwithftanding fuch Limitation,
according to the common Maxim, gwed expre(fio corum que tacié infimt, ni-
bil operatwr ; efpecially confidering that the Court holden before Juftices
of Qyer,&. is a Court of Record of a very high Nature,and much regarded
by the Law. And as to the Objeltion, That the Conltrudtion contended
far, would extend {uch Suits to all inferior Courts of Record, it may be
an{wered, that it would only extend them to {uch Courts of a generzl
Jusifdi&tion, wherein Suits of like Natare may properly be brought, and
not to Courts of a limited Authority, inftituted for fpecial Purpofes,
and confined eirher to Off¢nces at the common Law, as the Court.Lect
and Sheriff's Turn are, or to Contracts of a fpecial Nature, as the Court
of Pie-powders is: As to the Objettion, That it is molt rea{lonable to con-
ftrue the Statute, to intend only fuch Courts wherein the King's Attor-
ney attends, the fame may be faid in Relation to Profecutions on Statutes,
which ‘mention to Coure 2t all wherein they fhall be broughts and yet
it {eems to be certain, That foch Profecutions may be brooght in any
Court of Oger and Terminer: Neuther do 1 find any Realon afligned, why
the King’s Prerogative, of chaofing in what Court he will commence a
Suit, fhould be reftrained without exprefs YWords in this Cafe, where
Courts at mentioned in general, more than in the others where the
are not menttoned at all.  Befides it ought to be confidered, That if f‘uc{
Profecutions are to be confined to the Courts of Weftminfler, no Offence
againft any fuch Statute in any County, but that whercin the King's
Bench fits, could be indifted at all; for it is certain, that no Offence
can be inquired of out of the County wherein it was committed : Alfo
fince 21 %«c. 1. 4. fet forth more at large in the Chapter concerning
Informations, which reftrains 211 Profecutions whatloever on Penal Statutes
to their proper Counties, (as the Conftruétion of the faid Statuce is now
fettled ) if Suits on fuch Statutes could be brought only in Weflmingler-
Hall, vo Offences out of Middlefex could be profecuted at all.

Se?, 33.  As to the third Point, viz. To what Perfons, anbd on what
Occafions, Commifiions of Oyer and Terminer are grantable, it is enacted
by the Statare of Weftminfler 2 Cap, 29. That a Writ of Trefpafs, (ad
audiendom & terminandum,) from hemceforth foall not be gramted before
any Fuftices, except Fuflices of either Bench, and Fuflices in Eyre, unlefs st be
Jor an heinons Trefpafs, where it is meceffary to provide fpeedy Remedy, and
our Lord the King of bis fpecial Grace hath thought it good to be gramted.

Sect, 34, And it is farther enaded by 2 E. 3 Ch. 2. That Oyers and
derminers fhall mot be gramted but before “Juftices of the one Bench or the o-
ther, or téc}(juﬁicu Errants, and that for great Hurt or borrible Trefpaffés,
and of the Kings [pecial Grace, after the Form of the Statute abovementioned,

Sect. 35. Ao it is enabed by 34 Ed. 3. 1. That Writs of Oyer and
Terminet be granted according to the Statutes thereof made, and that the Fufli-
cos which flull be thereto affigned, be -named by the Court and not by the Party,

Seot, 36, It may perhaps beargued from the general Words of thefe
Statutes, That ne'Commitlion of Ojer and Tersiner ought to be granted
to ary, but foch Jufbices as are therein meationed, and on fuch (pecial
Occafions. And Str Edward Coke in his Comment on the {sid Statute of
Hefiminfter 2. doesnot fhew whether all fuch Commiffions in genera! are
meant to be reftrained by i, or fuch only as are of a particular Nature;
wet f the Intetttion of the.faid Seatures be folly examined, it feems rea-
‘fonable tg confine the Purview of thom to {pecial Commitlions of Oyer

2 and
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and Terminer, pranted at the Complzint of particular Perfons, upon fome
great Injury foggelted to have been done to them ; not only for that fuch
fpecial Commiflions, for redrefling of 2 particular Grievance at the Suit
of the Party, {eem to come more properly and generaly under the No- TheolaluDi-
tion of Writs, than general Commifions iffued by the King s the com- 51 % s
mon Difpenfer of Jultice to his People, without any particular Appli. 5:&. .
cation from, or Regard to any particular Perfon; but alfo becau(e there *Inft 419.
may be a Milchief to the Subje& from fuch fpecial Commiflions,which
cannot be feared from the general ones; for the Party who fues out fuch
a {pecial Commiffion, may thereupon take out 2 Wirit to the Sheriff,
commanding him to arreft the Goods fuppofed to be wrongfully taken Regifter 126,
away, and to keep them in fafe Cuftody till fome Order be made concer- . Top. 419,
ning them, by the Juftices affigned to determine the Matter, which may FNB. 112
be very inconvenient to the Perfon complained of : Neither can it bt ima-
gined, that the Statote intended to reftrain general Commiffions to enor-
mous Trefpaffes, which could not but hinder the due Execotion of Ju-
ftice, which requires the Punithment of all Kinds of Mifdemeaaours,
of which fuch Commiffioners are the ufual and proper Judges. Bat
it is reafonable indeed, that fuch (pecial Commiffions (hould not be
granted but npon urgent Occafions 5 and accordingly we find Precedents
tor the fuperfeding of them, where the King has been informed, that Regiffer 13
be was impofod upon in granting them on a Suggeftion, that the Injury 1as. +
complained of was of 8 heinous Nature, where in Truth it was but a *+ Afplar
flight inconfiderable Trefpafls.

For other Particulars conceraing the Proceedings of Juftices of Oyer
and Terminer, (ec the Chapter concerning Apprever, and the Chapter
concernting Procefs againfl the Fury,

CHAP VL
Of the Cours of the Fuftices of Gaol-Delivery.

OR the berter Underftanding of the Nature of the Commiffion of
Gaol-Delivery, 1 thall confider,

1. What ooght to be the Form of it.

2. What Jurifdi@ion the Juftices authorized by it have by the
Common Law.

3. What by Starute.

4. In what Place they ought to hold their Seffions.

Seid, 1. As tothe firlt Point, having already thewn that all judi- Ch. 1

cial Commi(fions muft be agreeable to ancient Precedents, I fhall only ¢ 4’:,‘"
fhew in this Place, the Purport of the moft ufual Commiffion of Gaole Se&. o, and
Delivery, which is a Patent in Nature of a Letter from the King to cera &hs. S:&. 1
tain Perfons, appointing them his Jultices, or two or three of them, of

which Number either {uch or fucha particalar Perfon among them is e~ | .4 168:
pecially required to be, and authorizing them to deliver his Gaol, at Eromp.,lnr.'
{uch a Place, of the Prifoners in it; for which Parpofe it commands them 5

to meet at fuch Place, at the Time which they themfelves fkall appoiutc,!

an
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and informs them, that for the {ame Purpofe the King hath commanded
his Sheriff of the fame County, to bring all the Prifoners of the fame
Gaol, and their Attachments before them, at fuch Day to be appointed
by them.
ySeEi 2. As to the fecond Point, iz, What Jurifdittion Juftices of
HP.C 158 Gaol-Delivery have by the Common Law; it fecr_ns to be clear, That
oInft.1ss, they may by Common Law proceed upon any Indittment of Felony or
169. Trefpafs, found before other Juftices, againft any Perfon in the Prifon
?;‘;‘_ Coron. rrentioned in their Commiffion, and not determined; and therefore
51 Co.3e.  thele Words in the Statute of 4 E. 3. Ch. a, That the Fuflices affigned to
deliver the Gaols fhall have Power to deliver the fame Gaols of thofe that fhall
be inditted before the Fuflices of Peace, feem only to be in Afiirmance of
the Common Law; and herein the Authority of thefe Juftices differs
from that of Juftices of Oyer and Terminer, who regularly can proceed
only againtt Perfons indifted before themfelves, as hath been more fully
fhewn in the precedent Chapter, Sed. 31.

. Sect, 3. But it isTaid in fome 2 Books, That Juftices of Gaol-Delivery,
;E'“;f;“' as fuch, have no Power to take any Inditment; but the Common Opi-
Bio. Com- ion, that they have fuch Power, feems much more agreeable to Reafon;
mifiidn 24, ~for b furely it cannot but be implied in their Commiflion to deliver Pri-
Fin Convs fons of their Prifoners, that-they muft have Authority to make fuch
47 Deliverance by due Courfe of Law, which cannot be - without a Pro-
::;‘“d"“» clamation, if there be no Profccution, or a proper Trial, if there be
H.P.C. 158 ONe, in Order to ‘which there muft be an Accufation of Record, with-
4 Inf.168. gut which the Prifoner cannot be arraigned or tried.

5.P C.1g;. Sect. 4. Alfo it hath been ¢ holden, That Juftices of Gaol-Delivery,
LewrA. s fuch, have no Power to deliver the Gaol of Perfons committed for High
2 Rol. Rep. Treafon, perbaps for this Reafon, becanfe this being a Crime of fo high
Crom. Jur, @ Nature, and againft the King himfelf, fhall not be included in the ge-
8. ¢ neral Words of a Commiffion, nor tried without the King's fpecial Dire-
o 0 {tiony and this Opinion {ecms to be much favoured by the Preamble of
1 And 11r; the Statute of 3 H. 5. Ch. 7. wherein it is recited, That the Punifbment of
counterfeiting Money, (which is a Species of Treafon,) pertaineth not to any
Fudges of the Realm, but to the King's Juftices before bimfelf, or to fpecial Cons-
wmiffioners thereto affigneds and thereupon it is enadted, That Fuflices of Affize
Joall bave Power by the King's Commmnilfion to hear and determine the Offence above-
mentioned: Yet the contrary Opinion is not only warratited by very great
a , Toht. 165, 3 Authorities, but alfo i¢ {cems more agreeable to Reafon; for fince the
H.P.C.159. Words of the Commiffion are general, and include all Prifoners alike
: ”f}:‘;';" 2 withour any Exception, why fhould thofe who are accofed of Treafon,
Ch. sg,&:‘ be conftrued to be out of the Meaning of them more than others? elpe~
cially confidering, that the greater the Crime is for which a Man is im-
priloned, the greater Hard(hip itis for him to lie under the Terror of 2
Profecution for it, without being admitted to an Opportanity of clearing
his Innocence: And the Statute of 1 Ed. 6. 7. which authorizes {ubfe-
quent Commiffioners of Gaol-Delivery, to give Judgment of Death a-
gainkk fuch as were found guilty before other Commiflioners of Gaol-
Delivery, of Treafon, &, and reprieved before Judgment, clearly fup-
pofes fuch Juftices to have Power in Treafon as well as in other Cafes.
Sity, Corom. | Sect. 5+ 1t feems clear from the Words of the Commiifficn, that chefe
7 Jultices liave nothing to do with any Perforis not in Cuftody of the Pri-
fon mentioned in it, except in fome {pecial Cafes; for if Part only of
thole who were Accomplices to the.fame Felony be in fuch Prifon, and
btier Part of them out of it; fuch Jultices for the Neceffity of the Cafe,

2 may
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may 2 receive an Appeal againft thofe who are out of the Prifon, as well *9H- 4. 1. 5.
as thofe who are init; which Appeal after the Trial of fuch Prifoners, & gf’c‘_‘é;i b[',
fhall be removed into the King's Bench, and Procefs thall iffue from o
thence againlt the reft: Bat if thofe out of Prifon fhall be omiteed in

fuch Appeal, they could never be put into any other, becaufe there can

be but one Appeal for one Felony.  Alfo it is faid both by b Staundford,*8.P.C. 6,
and ¢ Hale, That foch Juftices may receive an Appeal by Bill againft o D

one Jet to Bail. But I cannot find any Authority in the 4 Books, cited (40 =
by them for that Purpofe, to warrant this Opinion; for though it be ‘H.P.C.r33,
true, That the Court of King's Bench may reccive an Appeal by Bill, ”,ﬂ,’,,“nﬁ
againft one for whom Bail is filed, as being in Ceffodia Marefehallis yet 10s. ‘
this feems to depend on the particular Ufage of that Covrt. And Ido {326 42
not find it faid in any Book, That thofe who are bailed by any other ;9H.:1. A
Court, are locked vpon as Prifoners in the Prifon belonging to fuch 13 Hog iob,
Coure, but only in the Coftody of their Sureties, who may detain them 3. (e
where-ever they pleale: However, it feems to be agreed by all the Books priz 2,13,
abovementioned, That fuch Juftices have no more to do with one let to BD;"’ 99 Pl 6.
Mainprize, than if he were at large, becaufe fuch Perfon canin noSeufe .[f]y,p?f‘jl
be faid o be a Prifoner, fince it is not in the Power of his Sureties to 123
detain him in their Coftody, as will be more fully fhewn in the Chapter
concerning Bail.

Se#. 5. It {eems clear, That fuch Juftices have not only Power €0 4 Tatt. 14.
dilcharge fuch Prifoners, asupon their Trial thall be acquitted 5 but alfo Fitz. Coron.
all fuch againlt whom, upon Proclamation made, no Evidence thall ap fp.c 158,
pear to indict them 5 which neither Juftices of Peace, nor Jultices of Oyer
and Zerminer can do.

Sei#. 6. Alfo there feems to be no Doubt, but that the Juftices of ¢ & 5 ;. .
Gaol-Delivery may award Execution, againft {uch Prifoners as have been £t 169,
outlawed for Felony before Juftices of Peace. B G5,

Se®. 7. Alfo notwithftanding the Commiffion of Juftices of Gaol- pyer 205, pl.
Delivery be in Striétnefs determined after the End of their Seffion, yet 5.
it feems to be fettled at this Day, That they have Power either to order ﬁi‘nl:'g;ogf“"
the Execution or Reprieve of the Perfons who have been condemned Jur 114, il
before them. Ruere S.P. C.

Seit. 8. Alfo it is (aid by fome, That the Juftices of Gaol Delivery "™ 2 &
may by the Common Law punith thofe who unduly bail Prifoners, as s.p. C.77. a.
being guiley of 2 negligent Efcape; but it feems needlels firicty to ex- 25 E-3-39.1.
amine this Matter, fince they have certainly {uch Power by Statute, as
will be more fully fhewn in the following Part of this Chapeer.

As to the third Point, viz. What Jurifdittion Jultices of Gaol Delivery
have by Statute, I (hall confider the fame,

1. In Relation to Appellees.

2, To irregular Bailment of Prifoners.

3. To Sheriffs, & refufing to receive Prifoners.
4. To Perfons convidted before former Juftices.
s. To Offences created by Statote.

Sefl. 9. As to the firlt Particular, it is enafted by 28 E, 1, Thet
they may award Procefs into a foreign Connty againfi thofe who foull be appeal-
ed before them by an Approver, as (hall be more fully fhewed in the Chaps
ter concerning Approvers.

H Seit. 10,



26

F.N.B 251
!

11.P.C 158,
3 Inft. 169

5.P.C 770

Of the Court of the Bock II,

Se#. 10, As-tothe fecond Particular, »iz. The Power of fuch Julti-
ces in Relation to the Bailment of Prifoners, it is enatted by 27 Fd. 1.
eap. 3. commonly called the Statute De finibus, That Fuftices of Affife fhall
deliver the Gaols of Counties where they take Affifes, &c. and inguire if Sheriffs
or any other bave let ont by Replevin Prifoners not vepleviable, er have offind-
ed in any Thing contrary to the Forwz of the Statute of Weltminlter, 1. Cap.
15, and whom they [ball find guilty, they fhall chaflen and punifh in all Things
according to the Form of the Statute aforefaid.

Secz, 11. But this Statute mentioning only Juftices of Affife, it
may perhaps be queltioned, whether it is to be extended by Equity, 1o
Jugi{f:es of Gaol-Delivery by fpecial Commiflion, not being Juftices of
Aflife.

Sei?. 12. However, it is enalted by 4 Ed. 3. cap. 2. That Fuflices
affigned to deliver Gaols, fhall have Power to enguire of Sheriffi, Gaclers,
and others in whofe Ward Perfons inditied before [fardens of the Peace fball be,
if they make Deliverance, or let to Maimprize any fo indilicd, which be not
mainpernable, and to punifh the faid Sheriffs, Gaolers and others, if they do
any "Thing againft this Atf.

Set?. 13. It is obfervable, that this Statute faith only in general,
Thae fuch Juftices fhall have Pawer to punilb the Offenders therein men.
tioned, without faying, That they fhall punifh them according to the
Form of the Statute of Weffwinfler 1. as the abovementioned Statute
de finibus does 5 yet itis faid, That they may punifh them according to
the Form of the faid Statute of Weflminfter, as much as if it had been
exprefled.

SecF. 14. Alfo it is enalted by 1 @ 2 Ph. & Mar. v3. That if amy
Fuftice of the Peace of the Quorum, or Coroner, thall offind againf} the Pur-
wiew of the fuid Statute, either as to bailing Prifoners, or taking their Exami-
natigns, or the Information of thofe that bring them before them, or not putting
the fame in Writing, or not certifying them to the mext Gaol- Delivery, or not
putting in Writing the Evidence given to a Jury on a Coroner’'s Inguefl of Mur-
der or Manflaughier, or not binding over material Witneffes againft Ferfons ac-
eufed of Felomy, to give Evidence at 1he next general Gaol- Delivery, or not
certifying fuch Lwidence, and alfo fuch Recogmzances, &c. the Tuffices of
Gaol- Delivery of the Place where fuck Offence fball be committed upon due Proof
thereof by Examination before them, fhall for every fuch Offence fet fuch Fime as
they fhall think meet, &c.

Sezl. 15, As to the third Particulay, wiz. The Power of fuch Juftices
in Relation to Sheriffs, &¢. refufing to receive Prifoners. it is enadied by
4 E. 3. cap. 10. That Fuflices of Gaol Delivery fhall punifp Sheriffs and
Gaolers, refufing to take Felons into their Cuftody from Conflables and Town-
Shaps, without being paid for fuch Receipt.

Setf. 16. As to the fourth Particular, viz. The Power of fuch Ju-
ftices, in Relation to Perfons convifted before former [uftices, it is
enatted by ¢ Bd. 6. cap. 7. That where any Perfor or Perfons fhall be found
guilty of any Tveafon or Felony, for the which “Fudgmemt of Death flonld or
may enfue, and fhall be reprieved to Prifon without Fudgnient at that Time
given againft him, her, or them [o found guilty, thofe Perfons that at any
Time hereafter, fball by the King's Letters Patent be affigned Fuftices 10 deliver
the Gaol, where any fuch Perfon or Perfons found guilty fhall remain, fhall have
Jull Power and thority to give Judgment of Death againft fuch Perfon fo
found guilly, and reprieved, us the fame Fufiices (before whom fuch Perfom or
Perfons was or were found guilty) might bave done, if their Cawmr:{/}{m of
Gaol-Delivery bad remainid and continied in [ull Force and Sirength,

3 Set?. vy,
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Seff. 17. It hath been holden, That this Statute extends not to EDCE’)- L
Convidtions befare Juftices of Oyer and Terminer, not only becaule Con- Tc,}n;n};n
vittions before Jultices of Gaol-Delivery only are mentioned, but becaule
the Proceedings before Jultices of Oyer and Terminer, after the Oyer deter-
mined, ought to remain in the King’s Bench, and the Records before the
Jufltices of Gaol-Delivery with the Cuffes Rotulsrum.

Sef?. 18, Alfo it feeeth, That (iuce the Statute fjeaks only of Per-
fons reprieved before Judgment, it gives fubfequent Commiffioners no Daifen 20.
manner of Power over Perfons condemned by former Juftices; and
therefore it hath been liolden, That if a Perfon condemned by former
Juttices, plead a Pardon before their Succeffors, they have no Power to
allow i, bat that the Record ought to be removed by Certiorari into the
King’s Bench, and the Prifoner al{fo by Habear Corpus, and that there the
Pardon (hall be allowed or difallowed. And from the fame Realon it feems
to follow, That fubfequent Juftices have no Power from this Statute to Ruare Dy.
award the Execntion of Perfons condemned by former Juftices, and re. %% 2" ¢
prieved by them: Buet if Judgment had not been given by the former
Juftices, there 15 no Doubt but that the fubfequent ones mighe by Force
of this Statute, have allowed the Pardon, or given Judgment, and award-
ed Execation, . as the firlt might have done. Alfo it hath been ad-
judged, That not only fuch fubfuquent Jultices as are authorized by the
fame King, by whom the former were commiffioned, but alfo thut the
Juftices of the next King may have the like Power by Virtue of this f'):::’rog b
Statute. T

Seff. 19. As to the fifth Particular, viz. The Jurifdition of Jaltices

of Gaol-Delivery in Relation to Offences created Dy Statate 5 By 33 H.8,
9. Par, 20. They may punith thoie who keep untawfu! Gaming Houfes,
or ufe unlawful Games. By 5 Eliz. 3. Par. 9. Thy have Jurildiction
over Perjury and Subornation of Perjury again(t the Foray of that Statute.
By 8 Eliz. 3. They may puanith thofe who tranfporr theep alive. Ry
23 Eliz. 1. Par. 9. They may enquire of, hear and determine Offznces
againft that Statute in not coming to Church; and generally they have
the like Power in other Sratutes, creating new Offences, which it would
be too tedious particalarly o fet down in this Place.

As to the fourth general Point of this Chapter, viz. In what Place Ju-
ftices of Gaol-Delivery ought to hold their Seffions, it is enadted by
6 Ric. 2. 5. That Fuftices affegned to take Affizes and deliver Gaols, fball hold
their Seffions in the principal and chief Towns of every of the Conntier where
the Shire-Courts of the fame Counties were then holden, or hereafter fhould be
holden.  For other Matrters relaring to thefe Jultices, fee Chapter 7. con-
cerning Fuftices of Affife and Nift Prius, and the Chapter concerning
Procefs.
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CHAZP VIL
Of the Cours of the 7!/2_/fi6€5 of Affife and Nifi Prius.

Sect. 1. T[-lh Power of Juftices of Allife, whether as fuch, or as Ju-

& (Yices of Niff Prius, in Relation to criminal Mateers, depend-
ing wholly on Scatute, | thall only take Notice of the principal Branches
of their Jurifdidtion of this Kind, given them by feveral Adts of Parlia-
ment; and for more particular Inquiries concerning their Authority in
other Cafes, and the Nature, Extent and End of their Commiffion, fhail
sefer the Reader to Sir Edward Coke's 4th Inflitute, fol. 158, &, aud to his
12th Report, ful. 32. and to Mr, Crompton's Treatife concerming the Farif-
ditiion of Conrts, fol. 204. &,

The molt confiderable Parts of their Jurifdiftion in criminal Matters,
proper to be confidered in this Place, are {uch as relate,

1. To the Delivery of Gaols.

2. To Counterfeiters of Money.

3. To Appellees,

4. To Confpirators, Maintainers, and other Offenders of the like
Nature,

s. To Offences of Sheriffs, Gaolers, and other Officers.

6. To capital Offences tried by Writ of Niff Prius.

7. To the Counties for which fuch juftices of Aflifc may be com-
miflioned.

Seé#. 2. As to the fislt of thefe Particulars, itis enacted by 27 Ed 1,
commonly called the Statate de finibus, cap. 3. That Juflices affigned to
take Affizes, in every County where they do take Affizes, as they be appointed
Fucontinent after the Affizes taken inm the Shires, [ball remain both together if
they be lay 5 And if ane of them be a Clevk, then one of the moft difereet
Krnights of the Shive being offociate to bim that is a Layman by the King's
Writ, fhall deliver the Gaols of the Shires, as well within Liberties as with-
ont, of all Manner of Prifoners, ajter she Form of the Gaol-Deliveries of
thofe Shires, before Times ufed.  And the fame Fuftices fball inquire then, if
Sheriffs or any other have let out Ly Replevin Perfons not repleviable, &c.

Sréf. 3. Alfo i is recited by 2 Ed. 3, 2. That Offenders bad been greatly
encouraged, becanfe the Fuftices of Gaol-Delivery and of Oyer and Terminer,
had been procured by great Men againft the Form of the faid Statuie of 27 Ed,
1. and thereupon it is enalted, That fuch Fuitices (pall not be made againit
the Form of the faid Statute.

Set?. 4. It feems to have been the maoft general Opinion in the Con-
ftrodtion of the abovementioned Statute of 27 Ed. 1. That the Parview
of it extends only to Cafes of Felony; and this is farther confirmed by
the Recital of the Statute of 2 H. §. fet orth more at large in the {ol-
lowing Part of this Chapter, by which it is declared, That no Judges
but thofe of the King's Bench, or {pecial Commiflioners, have Power to
punifh Connterteiters of Money. Al o it is argued, That the Purviewgf

3 the
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the faid Statute of 3 H. 5. impowering Juftices of Aflife, having the

King’s Commiflion for fuch Purpofe, to hear and determine the Offences

of [guch Perfons, would be vain and to no Parpole, if fuch Juftices, as

fach, had Power aver fuch Offences before, by Virtue of the faid former

Starute ¢+ And yet perhaps the contrary Opinion is the more plaufible;

for fince the faid Statute is intended for the greater Expedition of Juttice,

and the Words of it exprefly extend to all Maaner of Priloners, why Vide inf
fhould they be reftrained by a violent Interpretation, inconliftent with the it g
natural and obvious Senfe of them? And fince Jultices of Gaol-Delivery,
armed only with a geaeral Commiffion to deliver Gaols of the Priloners 2:""’;"5;
in them, are, according to the better Opinion at this Day, authorized to Bo I
deliver foch Gaols of Perfons accufed of Treafon, as well as of others com.

mitted for Crimes of an inferior Nature, why thould not the faid Statute,

the Intent whereof is to give Juftices of Affile like Power with Juftices of
Gaal-Delivery, be conftrued to give them as large a Power? And as to the
Arguments drawn from the Opinion of the Makers of the abovemention'd

Statute of 3 H. 5. it may be an{wered, that perhaps the Purport of the {aid

Recital may amount to no more than this, that no other Judges but thofe

therein mentined, would venture to take upon them a Power to try {uch
Offences,becaufe it was not clearly fettled that they had Aothority to do it.

Sect. 5. 1t feems to be the general Opinion, That Juftices of Aflife, [, . o
as fuch, by Forceof the (aid Statuteof 27 E. 1. may deliver Gaols with. s PCer
out any fpecial Commiffion for that Purpofes and this feems to be moft Crom. Jor.
agreeable to the Parview of the faid Statute, if fuch Jultices be Laymen; oo
for feeing the A& provides only, Thatif one of them Dbe a Clerk, then 6 0 P
one of the Knightsof the County being affociate by Writ to him that is
a Layman (ha!} detiver the Gaols; and make no Mention of any (uch
Writ where both are Laymen; but only fays in general, That in fuch
Cafe they (hall remain both together, it feems to imply that Laymen
being Juftices of Affife fhall have fuch Power of Courfe.

Sect 6. As to the fecond Particolar, iz, The Power of thefe Juftices .
in Relation to Counterfeiters of Money, it is recited by the Statate of Jve chre
3 H. 5. cap. 7. That Counterfeiting, Clipping, Wabing, and other Falfity of S<&. 4 and
Money, had then of late abounded, for that the Punifhweent of the fame per- :;",g‘.j‘g;"&}
taincth not to any Fudges of the Realm, but to the IKing's Fuflices before himfelf, ior. *
or fpecial Commiffioners thereto affigned, &c. and thereupon it is enadled,
That the King's Juftices affigned 1o take Affifes in all the Counties of England,
fhall have Power by the King's Commilfions, to hear and determine in their Sef-
fions, aswell of the Counterfeiting and of the bringing fuch falfe Money inta
the Realm, as of Clipping, Wahing, and every other Falfity of the faid Moncy.

Sect. 7. 1t feems clear from the manifelt Purport of this Statute, That
Tuftices of Affife can claim no Power from it _over any of the Offences e
therein meationed, without a fpecial Commiffion for f':,zrch Purpofe s but
this Statute being wholly in the Affirmative, and no way intended to a-
bridge but inlarge the Jurifdi&tion of fuch Juflices; it {eems clear, Thar
if they bad Authority as_Juftices of Gaol-Delivery, by Virtue of the
abovementioned Statute De finibus, without any (pecial Commiflion, to
defiver Perfons in Prifon for fach Crimes, (which Queftion is more o
fully handled in the precedent Part of this Chaptegy they may flill ‘c';ﬁrju:_?;;;
lawtully proceed upon the {aid Statute in the fame Manner as before,

Sect. 8. As to the third Particular, wiz. The Power of Juftices of Af-
fifz in relation to Appellees, it is enaded by 28 Ed. 1. commonly called
the Staute De Appellatis, That fuch Fuftices may award Procefs into any fo-
reign County againft Perfons appealed 5,} Approvers,and proceed againft tbew,S&c.
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Sect. 9. Ttis made a Doubtin Dyer’s Reports, by what Warrant Jufti-
ces of Affife hold Plea of an Appeal of Robberyy and it is there hold-
en, That they do it by Virtue of the Commitlion of Gaol-Uelivery :
But it feems, that it ought not to be intended to be the Meaning of this
Report, That Jultices of Affife have no JurifdiQtion as to an Appeal of
Robbery, without an exprefs Commifiion of Gaol-Delivery; for fince
Juftices of Affife, as fuch, have Power by the abovementioned Statute
De finibus to deliver Gaols of all Manner of Priloners, afer the Form
of the Gaol-Deliveries of the Shires wherein they fit, why fhould they
not by Force of thofe general Words, deliver fuch Gaols of Perfons
proceeded againft by Way of Appeal commenced before them, as well
as of thofe proceeded againft by Way of Indi¢tment, as it feems to be
taken for granted in other Books that they may? And therefore it feems
to be realonable to take the abovementioned Report of Dyer in this
Senfe, That Juftices of Affife may hold Piea of Appeals of Robbery
by th: Commiflion of Gaol-Delivery, given them implicitly by the faid
Statute De finibus, in yefpe& whercof they feem to have all the Power
of Juftices of Gaol-Delivery, whether given them by the Common Law
or by Statutue, as fully appears from what immediately follows the a-
bovementioned Paflage in the faid Report, wherein it is (aid, That the
Stature of 2z or 3 H. 7. gives Juftices of Afiife the Power by exprefs
Words as to Appeals of Deathy but it is certain, thar the faid Statute
of H. 7. does not exprefly mention Joltices of Aflife, but faith only,
That the Wife, ¢c. may commence an Appeal before the Sheriff and Co-
roners, or before the King in his Bench, or Juftices of Gaol-Delivery;
and yet it is holden in the {aid Repore, That this Statute gxprelly extends
to Jultices of Affifes from which it feems manifefily to follow, That
fuch Juftices are taken to be included uader che general Notion of Jufti-
ces of Gaol.Delivery.

Sect. 10.  As to the fourth Particular, #iz. The Power of Juftices of
Affife in Relation to Confpiratoss, Maintainers, and other Offenders of
the like Natore, itisenaded by 28 Ed 1. commonly called Articuli fuper
chartas, ch. 1o That Fuftices affigned to take Affifes, when they come into the
Country to do their Office, fhall, upon every Plaint weade unto themof Conjfpira-
tors, falfe Informers, and evil Procurers of Dozens, Affifes, Inquefts, and Fu-
vies, award [nqueft therenpon withont Writ, and fball do Right to the Plaintiffs
without Delzy. And it is farther enalted by 4 Ed. 3 t1. That the Fujti-
ces of Afife, whenfoever they come t0 bhold their Seffions, or totake Inguefis npon Nifi
Privs, fhall inguire, hear and determine, as well at the Suit of the Iing ar at
the Suit of the Party, of Maintainers, Bearors, Confpirators, &, And the like
is ordained by 20 Ed. 3. 6. by which it is enalted, That fuch Fuftices foall
bave Commilfions to inquire of Maintainers and common Ewmbraceors, &c.

Sect. 11. Alfo it is enatted by s Ed. 3. 10, That the Juftices before
whom any Affife, InqueSt or Fury fhall pafs, may inquire and determine the
Offince of any Juror in saking Money of either Party, &c.

SeF 12. Burit is ordained by 38 Ed. 3. 13. That no Juftice, &c.
inquire of Offices of the faid Offince, but only at the Swit of the Party, or of
other, &c.

Set. 13 And it is farther enatted by 32 H. 8. ch. 9. That the Fu-
fices of Bffife of every Circwit within this Realm, and clfewhere within the
King's Dominions. fhall in every County within their Circuits, twice in the Year
canfe open Proclamation to be made, as well of the faid Statute as of all others
made againft wnlawful Maintenance, Champerty, Enmbracery, &c.

Se. 14 As to the fifth Particalar, wiz, The Power of Juftices of

4 Aflife
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Affife in Relation to the Offences of Sheriffs, Gaolers, and other Officers,
it is enafted by 20 Ed. 3. 6. Tha Juftices of Ajfife fhall have Commif-
fions fufficient 10 inquire of Sheriffs, Efebeators, Bailiffs of Franchifes and their
Mivifters, and of the Gifts which they take ta execute their Offfre, &c.

Sect. 15, Alfoitisenacted by 223 H. 6. 0. That Fuftices of Ajfifes in their
Seffzons, Jhall bave Power 10 inguire, hear and determie of Oﬁr‘re without fpecial
Commiffion, of and upon all Sheriffs, Uhnder Sheriffs, Clerks, Bailiffs, Gaolers.
Coroucrs, Stewards, Pailiff of Eranchifes, or any orber Officer or Minifler doisug
contrary to the faid Statute, as by extorting Moncy for the amitting of an Arreft,
or [bewing Eafe or Favour 1o thofe who fhall be arreffed, or by admitting Perfons
to Bail, or denying them the Benefit of i, contrary to the Forsm of the fiid Statute.

Sect. v6.  Allo it is ena&ed by v H 8. 7. That Fuflices of Aifife and of
the Peace, [ball bawe Authority 10 inguire of awd determine, as well by Exaprina-
tion as by Prefentment, the Defunlt of Coroners in not taking an Inguest without
Fee or Reward, on the View of the Body of any Perfon flan by Mifaduontnre,

SeiF. 17.  As to the fixth Particular, ciz. the Power of Juftices of Al
fife, in Relation o capital Offences tried by Writ of Niff Priue, it is
enalted by 14 H. 6. 1. That the Juftices befare whone Inguifitions, Iuguefis
and Furies, [hall be taken by the King's Writ of Nifi Prius, fhall have Power in
all the Cafes of Felony and Treafon, to give their Fudements, as vwell where a
Man is acquit of Felony or of Treafon, as wh.re be is thereof attainted, the Day
and Place where the faid Inguifitions, Inquefls, and Furies te fo taken, and then
from thenccforth to award Exerution to be made by Lorce of the fame Fudyments.

Seit 18. In the Conftrudtion of this Statute it bath been halden,
That if the Plaintiffin Appeal be nonfuited before Jultices of Niff Prius,
they have no Power to arraign the Defendant at the Suit of the King cn
the Declaration in the Appeal, as Juftices before whom an Appeal is o-
riginally commenced may do: And the Reafon of this Conltru&tion
feems to be this, becane the Statute only mentioning that Juftices of
Nifi Prirs thall give Judgment where the Defendant is acquitted or at-
tainted, leaves their Jurifdiction upon a Nonfuit as it was before, Bue
it feems certain, That onthe Acquittal of an Appeltee fuch Jultices have
Power to inquire of the Aberters, and alfo of the sufficiency of the Plain-
tiff to anfwer the Damages: for fince the Statute of Weftw. 2. Ch. 12. gives
fuch Power to the Juftices before whom an Appeal {hall be heard and de-
termined 5 and now by Force of 14 H. 6. it may be heard and determi.
ned before Jufkices of NifF Priws, it feems neceflurily to follow, That
Juftices of Niff Prius fhall have fuch Power fince the faid Statate of
14 H 6. And from the f1me reafoning it feems alfo to follow. That
fuch i!‘uﬁiccs may give Judgment for the Damages 5 but conftant Experi.
ence hath over-ruled i to the contrary,

Sect. 19.  As to the {eventh Particalar, wviz. for what Countics Tufti-
ces of Affife may be commiffioned, it is ena@ed by 8 Ric. 2. 2. That »o
Man of Law fhall be from thenceforth Fufices of Aififes, or of the common
Deliverance of Gaols, in bis own Country,

Sect. 20, Alfo it is enatted by 33 H. 8. Ch. 24, That mo Fuflice, mor
other Man learned in the Laws of this Realm, Joall wfe, mor exercife she Office
of Fuflice of Affife within any Connty where the J2id Faftice was borne, or dnb
snbabst, on Pain of 100 1. &c. Provided that the Jard Act fhall not exctend 1o any
Perfon who fhall be Clerk of Affifes, and Affociate to any Fuftice of A Jife.nor to any
Mayor, Sheriff, Recorder, Steward, Bailiff, Sewter, or other Officer beirg born or
dwelling within any City, Borough or Town within this Realm of England, &c,
Nor to Jullices of either Bench for taking, hearing, or determining Affifes in the
one Bench or 1he other, nor to the Fultices, Juftice.Clerks, or Chrk, of Afifes,
in the Dutchy and Connty Palatine of Lancatter. CHAPR
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CHAP VIIL
Of the Court of Seffions of Fuftices of Peace.

EFORE I come to confider the Nature of the Court of Seffions
of Juftices of Peace, I thall premife.

1. In what Manner Confervators of the Peace were provided by
the Common Law,

2. In what Manner Jultices of Peace have been ordained by the
feveral Statutes concerning them.

3. How they are to be commiffioned in Purfuance of thofe Statutes.

4. What is moft obfervabls from the faid Statutes and Commiffions.

As to the firlt Point it feems, that Confervators of the Peace by the
Common Law, were of two Sorts;

1. Thole who in Refpe&t of their Offices had Power to keep the
Peace, but were not {imply called by the Name of Confervators
of the Peace, but by the Name of {uch Offices.

2. Thofe who were conltituted for this Purpofc only, and were fimply
called by the Name of Confervators or Wardens of the Peace.

feif. 1, And fir(t of thofe of the firft Sort, of which the Xing’s  Ma-
jelty is certainly the Principal, from whom all Authority of this Kind was
originally derived, and who ftill continues to have the {ame in his own
Perfon yet it is {aid, ®That he cannot take a Recognizance for the Keep-
ing the Peace, becaufe it is a Rule in Law, That no one can take any
Recognizance, who is not cither a Juftice of Record, or by Commiflion;
alfo it feems certain, That © no Duoke, Earl or Baron, as fuch, have a.
ny greater Authority to keep the Peace than mere private Perfons,

Se. 2. The ¢ Lord Chancellor or Lord Keeper of the Great Seal,
the Lord High Steward of Englend, the Lord Mar{bal, and Lord High
Conltable of Emgland, and every Juftice of the King's Bench, and, as
fome fay, the Lord Treaflurer have, as incident to their Offices, a general
Authority to keep the Peace throughout all the Realm, and to award
Procefs for the Surety of the Peace, and to take Recognizances for it.
And the Mafter of the Rolls hath alfo the like Power, either as incident
to his Office, or at lealt by Prefcription.

Se#. 3. Allo every © Court of Record, as fuch, hath Power to keep
the Peace within its own Precin&, as hath been more fully thewn,
Ch 1. Se@d. 15. And the Juftices of Gaol-Delivery may take Surety of
the Peace from 2 Prifoner before them, who was commiteed for not
fnding fuch Surety,

4 Sed,
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Sect. 4. Allfo every Sheriff is a principal ? Confervator of the Peace * Lunb. B.1.
within his County, and may without Doubt, ex Officio, award Procefs of |,17; 1,5
the Peace, and take Surety for it; and it feems the betcer b Opinion, That Bro.Pescess.
the Security {o taken by him is by the Common Law looked on as a {7° S 26
Recognizance or Matter of Record, and not as a common Obligation, nizr::;c:g.g
or Matter i# Pais only ; for that it is taken by him by Virtne of the F-N.B.8r.d.
King’s Commiffion, by which he is intrufted with the Cuoftody of the f,’;,r_ chorn
County, and confequently has by it an implied Power of keeping the Lamb. B. .
Peace within fuch County; and it is a general © Rule. That whatfoever $M '5-

is done by Virtue of the King’s Commiflion ought to be taken as a Mat- Rgz'::;;n?a'
ter of Record. ZANCE §, 14y

Sei?. 5. Alfo every 4 Coroner ig another principal Confervator of the 163’,,' f;,, ook

Peace within the County of which he is a Coroner, and may certainly sbose cited.
bind any Perfoun to the Peace who makes an Affray in his Prefence: Buat 9E 4 3.5
it feems the Better Opinion, That he has no Authority to grant Procefs *'" ™

for the Peace; and it {feems clear, That the Security taken by him for the ¢ Cromp. 6.
keeping of the Peace, (except only where it is taken by him as Judge of %;l“’;" B-x
his own Court for an Affray done in fuch Court, ) is not to be lookedon

as a Recognizance, but as an Obligation becaufe it is not taken by one 5 the Boks

who aéts as 2 Judge of Record, or by the King's Commiffion, as all ¢ e b and
Recognizances ought to be. S.4 Lusterb,

SezZ. 6. Alflo every High and Petit Conftable are by the Common ¢y 4.5,
Law Confervators of the Peace within their {everal Limits, and may take o
fuch Order for the keeping of the fame, as hath been more fully {hewn,

B. 1, Ch. 63. 5. 13, 14, ée.

Secondly, Confervators of the Peace by the Common Law, who were
confticuted for that Purpole only, and were fimply called by the Name
of Conflervators or Keepers of the Peace, were of two Kinds:

1. Ordinary.
2. Extraordinary.

Thofe of the firlt Kind were either,

1. By Tenure, or
2. By Eleltion, of
3. By Prefeription,

Seff. . Confervators of the Peace by Tenure were thofe who held 1 oy g, 4,
Lands of the King by this Service, among others, of being Conferva- Ch. ;. '
tors of the Peace, within fuch a Diftrict

Setf, 8. Conlervators of the Peace by Eletion, were thofe who were Lemb. B &

chofen to fuch Office in Purfuance of the King's Writ to fuch Purpofe, ©h-3-
(as all Sheriffs anciently were, and as Coroners ftill are ) by the Free-
holders of a County in the County-Court 5 after which Ele&tion it was
ufval for the King to fend another Writ to the Perfons {o chofen, com-
manding them diligently to attend their faid Office till they fhould re-
ceive 2 Command from the King to the contrary.

Sett. g. Confervators of the Peace by Prefcription, were thofe who BeoPeace us.
claimed fuch Power from an immemorial Ufage in themfelves and their Preferiprion
Predeceflors or Anceftors, or thole whofc Eftate they had incertain Lands, J3ga 4 54
to exercile the like Power, which wholly depended upon {uch Ufage both Limb. 8. .
as to its Extent, and the Maaner in which it was to be exercifed. Ch. 3.

K Seft, 10,
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Se#. 10, Itisa queftioned indeed by fome, Whether any foch Power
can be claimed by Tlage? Yet if the Power of holding Pleas and even
Courts of Record, which are of (6 high a Nature, and imply a Power of
keeping the Peace within their own Precinds, may be claimed by Ufage,
as it {eems to be b cereain, that they may; it feems frange that the bare
Authority of keeping the Peace in’a certain Diftrid may not as well be
claimed by fuch Ufage.

SecZ. 11, It < feems, That the Power of fuch Confervators of the
Peace, whether by Tenure, Election, or Prefcription, was no greater than.
that of Conftables at this Day, unlefs it were enlarged by fome fpecial
Grant or Prefcription,

Seif. 12, The extraordinary Confervators of the Peace were Perfons
fpecially commiffioned, in 1imes of imminent Danger cither from Rebels
or foreign Invaders, to take care of and defend fuch a particular Diftrict
committed to their Charge, and to preferve the Peace within the Limits
of it; and thefe had Power to command the Sheriff with his whole Poffé
to aid and affift them.

Sect. 13. And now I am in the fecond Place to fhew, in what Man-
ner Joltices of Peace have been ordained by the feveral Statutes concern-
ing them, the firft whereof is 1 Ed. 3. Cb. 16. which is in the following
Words, For the better keeping and Maintenance of the Peace, the King willeth
that sn every Connty, good Men and Lawful, which be no Maintainers of Ewil,
or Barretors in the Country, fhall be affigned to heep the Peace,

Seif. 14 And it is farther enacted by 4 Ed. 3. 2. That there fball be
afiyred good and lawful Men in cvery County to heep the Peaces and at the Time
of the Alfsgnments Mention fball be made, that fuck as Sball be inditied or taken
by ke faid Keepers of the Peace, fhall mot be let to Mainprife by the Sheriffs, nor
by wone other Miniflers, if they be not wmainpernable by the Law 5 nor that fuch
as fhill be indigied, [hall not be delivered but at the Common Law, Amil the
Fuftices affigned to deliver the Gaols, [hall have Power 2o deliver the Same Gaols
of thofe that fhall be indigied before the Keepers of the Peace s and that the faid
Keepers fhall fend their Indisiments before the Fuftices, &e.

Sec. 15. ~ And it is farther enadted by 18, Ed. 3. 2. That bwo or three
of the beft Reputation in the Counties, foall be affigned Keepers of the Peace by
the King's Commiffion  And at what Time meed Shall be, the fame with other
wife and learncd in the Law fhall be affigned by the King's Commiffion, to hear
and determine Felonics and Trefpaffis done againft the Peace in the fame Coun-
ties, and to inflid Funifoment reafonably according to the Law and Reafon,
and the Manner of the Deed,

Set?. 16, And it is farther coatted by 34 Ed. 3. 1. That in every County
of kngland, fball be affigned for the keeping of the Peace, ome Lord, and with
bim three or four of the moft worthy in the County, with fome Learned in the
Law, and they foall kave Power 10 reftrain the Offenders, Rioters, and all other
Barretors, and to purfue, arreft, take and chaftife them according to their Tref-
pafs or Offence s and 1o canfe them to be imprifomed and duly punifbed according 10
the Law and Cuftoms of the Realms, and according to shat which to them [hall
Jeem beft to do by sheir Diferetion and good Advifoment 3 and alfo to inform them,
and to inquire of all thofe that have been Pillors and Robbers in the Parts beyond
she Sea, and be now come again, and go wandering, and will not Lebonr 45 they
were wont in Times paft 5 and totake and arveft all thofe that they may find by In-
diilment, or by Sufpicion, and to put them in Prifon, and to take of all them that
be not of good Fame, where they fhall be found, Jifficient Surety and Mainprifé of
their good Behaviour towards the King and bis People, and the other dulyto punifh,
t0 the Intent that vhe People be not by fuch Rioters or Rebels tronbled wor endamaged,

Hor
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wor tbe Peace Uersifbed, nov Merchants nor other palfing by the Highways of the

Realmt diflurbed, nor put in the Peril which may bappen of fich Offenderss and

alfato hear and deternrine at the King's Svit, all Manner of Felonics and Trefpaffis

done inthe fame County, according 1o the Laws and Cufloms aforefaid.

deif. 17 And it is enagted by 17 R. 2. 1o, That inevery Commilfion of the
Peace through the Realm, where need fhall be, two Men of Law of the Jame County
where fuch Commiffion fhall be wiade, fhall be affigned to go and proceed 1o the
Deliverance of Thicves and Felons, as often as they fball think it expédient.

Sect. 18. Anditis fartherena@ed by 2 H. 5. Stat. 1. Ch. 4. That the Fufii-
ces of Peace in every Shire named of the Quorum, (except Lords, and the Jufiices 1684, 5. 12
of esther Bench, and the Chicf Baron, and Serjeants at Law, and the Kings At- Lamberts 4.
torney for the Time that they fhall be ocenpied in the King's Service,) fball be re- E:L'nlf;' 123
Siant inthe fame Shire, and fball mafe their Seffions four Times by the Year, viz. ‘
in the firft Week after Michaclmas, Epiphany, Eafter, and the Tranflation of
St. Thomas the Martyr, and oftner if Need be, and that the fame Fuflices hold
their Seffions throughout England in the fame Weeks every Year.

Seff. 19.  Alfo it is enaled by 2 H 5 Stat. 2. Ch. 1. That Fuffices of
Peace fhall be made in the Countics of England, of moft fufficient Perfons dwel-
ling inthe fame Connties, by the Advice of the Chancellor and of the King's Coun-
Jel, without taking osher Perfons dwelling in foreign Counties to excente Sorch Offrce,
except the Lords and the Fuftices of Affifes to be named by the King and bis Coun-
Jel's and except all the King's Chicf Stewards of the Lands and Seigniories o f the
Dutchy of Lancalter, in the North Parts, and in the Somth, for 1he Time being.

Setf. 20.  Alfo it is enalted by 1 Mar. Sefl. 2. Ch. 8. That no Perfon
having or nfing the Office of a Sheriff of any Cownty, ball ufe or excrcife the Gffice
of a Fuflice of FPeace, by Force of any Commiffion or otherwife, in any County
where he fhall be Sheriff, during the Tine only that be fhall exercife the faid Office,
or Sheriffwick: And that all Atts done by fuch SherifF by Autbority of any Com-
wiffion of the Peace, during the Time abovefaid, fhall be void,

Setf. 21 Alfo there are many other Statutes concerning the Power of
Juftices of Peace, all of which it would be endle(s to enumerate; there-
fore I have only taken Notice of thofe which concern their Authority in
general; and for thofe which concern the particular Branches of it, I (hall
sefer the Reader to the Books which treat principally of this Subjac.

Seif. 22.  As to the third Point, wiz. In what Manner Juftices of the
Peace are to be commiflioned in Porfuance of the {everal Statutes con- |, 1,0 (o1,
cerning them it is obfervable, That the Commiffion of the Peace hatly Lamb. &' 1.
often been altered in feveral Reigns, and chat the prefent Form of it was h 9
fettled by the Judges above the thirty third Year of Queen Elizabeth, and
is in Subltance as followeth:

Setl. 23. Beginning with a Salctation from the King to the {everal
Perfons named in it, 1t afterwards afligns them and every one of them,
jointly and feverally the King’s Jultices, to keep the Peace in fuch a
Countys and to caufle to be kept all Statutes made for the Good of the
Peace and quict Government of the People, as well within Liberties as
without; and to punifh all thofe who thall offend againft any of the faid
Statutes; and to caufe all thofe to come before them, or fome of them, who
thall threaten any of the People as to their Perfons, orthe burning of their
Houfes, in order to compel them to find Surety for the Peace or Good
Behaviour ; and if they fhall refufe to find fuch Surety, to caufe them to
be fafely kept in Prifon tili they thall find it.

Sett. 24 Then it goes onand afligns them, and every two or more of
them, (of which Number either fuch or fuch a particular Perfon among them
is fpecially required to be) Juftices to inquire by the Oath of good and laufv—
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ful Men of the fame County, of all Felonies, Witchcrafts, Inchantments,
Sorceries, Magick Art, Trefpafles, Foreftallers, Regrators, Ingroffers,
and Extortions whatfoever, and of all other Offences of which Juftices of
the Peace may lawfully inquires alfo of all thofe who fhall go or ride
armed, &, or in Companies, to the Difturbance of the Peace; and alfo of
all Inholders and others who fhall offend in the Abufe of Weights or
Meafures, or felling of Victuals, &w. and alfo of all Sheriffs, Bailiffs,
Stewards, Conftables, Gaolers, and other Officers, who thall be faulty in
the Execution of their Offices; and to infpeét all Indi@ments taken before
them, or any of them, or other former Joftices of the Peace for the fame
County; and to make and continue Procefs againtt all the Perfons fo jn-
dicted, till they fhall be taken, orrender themiclves, or be outlawed ; and
to hear and determine all the Felonies, and other Offences aforefaid : Pro-
vided, that if a Cafe of Difficalty fhall arife, they (hall not proceed to give
Judgment, except in the Prefence of fome Juftice of one of the Benches
or of Afiife,

Sei. 25.  And then it commands them to make Inquires of the Pre-
mifles, and to hear and determine the fame at certain Days and Places,
which they or any fuch two or more of them fhall appoint.

Sezt. 26.  And then it goes on and commands the Sheriffof the Coun-
ty to retorn before them at certain Days and Places to be made known
to him by them, fuch and fo many lawful Men of his Bailiwick,
whom the Truth of the Premiflés may be beft known and inquired.

Sect. 27.  And then concludes, by affigning fome one of them Keeper of
the Rolls of the Peace in the fame County ; and commanding him to caufe
to be brought before himfelf and his Fellows, at the faid Days and Places,
the Writs, Precepts, Pracefles and Inditments aforeaid.

And now 1 am in the fourth Place to thew, What is moft obfervable
from the faid Statutes and Commiffions; in order to which I thall endea-
vour to fhew.

I. {}:’Vhat Statutes concerning the Peace may be executed by fuch Ju-
ices.

2. How far the Juftices of Peace for a County may a& out of it, or
within a Liberty.

3. What Commiffions of this Kind require a fpecial Suit to the King
for the granting of them,

4. How far fuch Juftices have Power to proceed on Indi@ments not
taken before them(elves.

5. By what name they are to be delcribed.

6. What Authority they have in Relation to Felonies.

7. What in relation to Trealon, Presmunire, and Milprifion of Treafon.

8. What in relation to inferior Offences.

Setf. 28, As tothefirft Point, ziz. What Statntes concerning the Peace
may be executed by fuch Juftices, it fcems certain, That by Virtue of the
faid Commilfion they may execute all Statutes whatfoever, made for the
better keeping of the Peace, and confequently thofe of Winchefler and
Wefiminfler, and all others concerning the Peace, made before the Reign
of Edward the Third, in whofe Time Jultices of Peace were fir(t inftituted 5
for all thofe Statutes were exprefly mentioned :n the ancient Commillions
of the Peace, and have always becn undoubtedly taken to be included in
the general Words of the prefent Commilfion 5 and yet none of the Sta.
tutes which ordain the Office of Juftices of Peace, fay any Thing concern-

ing
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ing the Execution of the faid former Statutes, fo that the Power of Ju-
ftices of Peace in Relation to thofe Statutes, feems intirely to depend on
the King's Commiffion, and yet hath always been unqueftionably al-
lowed 5 from wheoce it appears, That regularly the King by his Com-
miffion, may authorize whom he pleafes to execute an A& of Parliament.

37

As to the {econd Point, viz. How far the Juftices of Peace for a Coun- Cro. Caratn

ty may act ovtof it or within a Liberty it is faid, That they have no
coercive Power when out of the County 3 and therefore that an Order
of Baftardy, or for Payment of Labourers Wages made by them out of
the County, is not binding; yet it is {2id, That Recognizances and [n-
formations volantarily taken before them in any Place, are good : And
it is to be oblerved.

Sed. 29. That the Juftices of Peace for a County have, by their Com-
miflion, an exprefs Authority as well within Liberties as withouts from
whence it feems clearly to follow, That they may execute their Office
within a Town, which has a {pecial Commitlion of the Peace for its own

113,

Lamb. B, 1,
h. 9.

Limits, unlefs fuch Commiffion have a Claufe, that no other Juftices, £t &,
except thofe named in it, fhall any way concern themfelves in the keep- ¢h. o.

ing of the Peace within the Liberties of {uch Town; and it may be que-
ftioned, whether {uch a {pecial Claufe in fuch a Commiffion, do abfolute-
ly make void the A& of any County-Juftice within fuch Town? (ince the
Commiflion for the County feems as fully to give thole named in ita
JurifdiGion over all fuch Towns within the Precind of it, as fuch Com-
miflion for a Town doth exclude them: And the Juftices for the County
feem to be under no Neceffity of informing themfelves of the Coutents
of a Commiffion, which they have nothing to do with; yet if they
have exprefs Notice given them of {uch a reftraining Claufe, and pro-
ceed to att within {uch Town in Defiance of it, they may perhaps be
punifhable for their Contempt of the King’s Prohibition ; and yet perhaps
it may be queftioned whether their Acks be void, for the Reafons above-
mentioned,

Self. 30. As to the third Point, ¢z, What Commiffions of thisKind
require a fpecial Suit to the King for granting of them j it {feems agreed,
That notwith(tanding all fuch Commiflions muft be in the King’s Name,
as hath been more fully hewn, Ch. 5. Se. 1. yet there is not any need
of a fpecial Suit or Application to, or Warrant from the King, for the
granting of them j for this is only requifite for fuch as are of a particular
Nature, 'as conftituting the Mayor of {uch 2 Town, and his Succellors,
perpetoal Juftices of the Peace within their Liberties, €. which Com-
miflions are neither revocable by the King, nor determinable by his
Death, as the common Commifiton for the Peace is, which is made of
Courle by the Lord Chancellor, according to his Difcretion.

Sei#. 31.  Asto the fourch Point, ziz. How far Juftices of Peace have
Power to proceed on Indictments not taken before themfelves, it is
certain, That {ubfequent Jultices of Peace may proceed upon Indi@ments
taken beforz their Predeceffors, but this feems chiefly to depend upon
11 H. 8. 6. which, reciting the Incomvenience that Pleas and Proceffes npon In-
diGiments before Juftices of Peace bad often been difcontinued by making of new
Commiffions of the Peace, to the great Lofs of the King, &c. ordains that fuch
Pleas, Suits, and Proceffes before Fuflices of the Peace, fball not be difiontinued
by new Commiffsons of the Peace, but ftand in Force: Andihat the new Juftices,
after that they bave the Records of the fame Pleas and Proceffés before thens,
wtay continue, and finally hear and determine the fame, &c. And this is far-
ther confirmed by 1 Ed, 6. 7. ParLé. But it is certain that they cannot

Canc. Cremp,

8.
a0 H. 7.6,7.8,

Lamb. B. 1.
Ch. 5.
Beook Com-
miflion .
Dale. Ch. 3.
1 Lev, 219,

Cromp. 2 g

Cromp 9.
H.P. C. 166,

proceed 167,



Of the Court of Seffians. Book 11,

proceed on an Indiftment taken before a Coroner, or Jultices of Oser

‘and Terminer, or Gaol-Delivery, nor deliver Perfons fufpe&ed by Pro-
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clamation : But by 1 Ed. 4. 2. they are enabled to proceed on Indi&-
ments taken before the Shenff at his Torn.

Setf. 32, As to the fifth Point, By what Name {uch Juftices are to be
deferibed, it is obfervable, That they are exprefly commiffioned by the
Name of Juftices of Peace; and in no Part of their Commiffion are called
by the Name of Keepers of the Peace 5 yet, inafmuch as by 18 E. 3. 2,
which is one of the firlt Statutes rade concerning their Inftitution, they
are_exprelly called Keepers of the Peace; and the principal End of their
Office is for the keeping of the Peace, and their vfual Defcription in Cer-
tiorari’s is by the Name of Keepers of the Peace; it hath been adjudged,
That the Caption of an Indi¢tment, (whereof Juftices of Peace have Co-
nufance,) coram A, B. & C. D. Cuflodibus Pacis ¢ Jufticiariis Dowini Regic
in fuch a Place, s good, without exprefly naming them Juftices of
Peace.  Alfo it hath been refolved, That the Defcription of Juftices of
Peace by the Name of Fufticiarii Domini Regis ad pacem confervandom, &e.
is good without faying, ad pacem Domini Regis, for that it is neceflarily
impiied.

Eez’:_r'. 33. As tothe fixth Point, viz. What Authority Juftices of Peace
have in refation to Felonies, it is obfervable, That fuch of the faid Jo-
ftices as are of the Quorum only, are exprelly authorized to inquire of|
and hear and determine Felonies and Trefpafles, and that the abovemen-
tioned Statute of 18 E. 5. after it bath ordained, That fome Perfons foall be
affigned Keepers of the Peace by the King's Commiffion, (aith in another di-
tin&t Claole, That af what Time need fball be, the fame fhall be affigned by
the King's Commiffions to hear and determine Felonics and Trefpaffes, &c. From
whence it is inferred, That Juftices of Peace have no Power to hear and
3 determine Felonies, unlefs they be authorized fo to do by the exprefs
Words of their Commiflion: And this Opinion is farther confirmed by
the Authority of the Year-Books of ® 2 R. 3. g. @ b. and 12 H. 7. 25. 2,
wherein it is adjudged, That a Certiorari to remove certain Indidments
taken before Juftices of Peace was not good, becaufe it named them only
Juftices of Peace, without adding that they were alfo affigned to hear and
determine Felonies, b, Yet it feems, That it may probably be argned
tor the contrary Opinion, that the Statute of 34 E. 3. 1. is exprefs, that
the Perfons affigned for the keeping of the Peace, thall have Power among
other Things to hear and determine Felonies and Trefpafles, ¢&c. And this
{feems to be the principal Ground of the Refolution in the Cafe of
Barnes and Conflantine, wherein it is adjudged, That the fetting forth of
an Indictment in a Declaration as taken before Juftices of Peace, being al-
fo afigned to hear and determine Pelonics, e, was well juftificd upen
Oper of the Record, wherein it was entred as taken before Jultices of
Peace, without adding, That they were afligned to hear and determine
Felontes, €. And as to the Authority of Stawndford and Hale, it may
be anfwered, That their Opinion is exprelly grounded on the Wording of
the Statate of 18 E, 3. And it does not appear that they confidered the
Purport of 34 E. 3. As to the Authority of 2 R. 3. 9. it may be an-
{wered, That the Certiorari therein mentioned, was for the Removal of
an Indi&tment for counterfeiting Coin, and that the Power of Jultices of
Peace to take fuch an Indi@ment, depends wholly upon the Statute of
3 H. 5. 7. whereby it is enacted, That the Juflices of Peace throughont the
Realm, frall bave Power by the King's Commiffions 10 inquire of the faid Offence.
And as to what is faid in 12 H. 7. 24. it may be anfwered, that the Cer-
tiorari therein mentioned was to remove certain Indi@&ments, but ir doth
uot appear from the Book whar thofe Inditments were; {o that it is pol
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fible they might be of a fpecial Nature, not within the general Parview
of 34 E. 3. fed Quere, However it is certain, That fuch a Claufe in the H.P. C. 154,
Commiflion of Juftices to hear and determine Felonies, ¢c. gives them oCo. 115 b.
no Jurifdiction over an Offence, which by Statute, is fpecially appoint- g;’ (l:?t}s-,e,
ed rto be determined by Juftices of Oger and Terminer, becaufe fuch , Roll Abe.
Juftices thall be intended to mean fuch Juftices of Oyer and Terminer only, 96. pl. 1.
which properly and ufually are {o called, and not thofe who are diltiné-
Iy known by another Name. And from hence it follows, That Jultices
of Peace have no Power to take an Indi@&ment upon the Statute of § Eli.
14. concerning Forgery, nor on the 2 & 3 Ed. 6. 24. againlt AccefTiries
in one County to Felonies in another, nor on any other Statute which
fpecially limits the Jurifdiction of determining any other Felony to other
ﬁ]ﬂiCCS of a particular Denomination. Yet 1nafmuch as all Felonies in-
clude in them a Breach of the Peace, and 2 & 3 Ph, & Mar, 10, which
direfts Juftices of Peace to take the Examinations of all fuch Perfons as
fhall be committed by them for Felony, feems to fuppofe them to havea
general Power of committing alf Perfons accufed of any Kind of Felony 3
and the general Pradlice has always been agreeable heretos it is faid,
That Juftices of Peace may take the Examination of Perfons brought be- Dalon Ch.
fore them for any Kind of Felony, and commit them to Prifon 5 and alfo 3. s
take the Information of the Profecutors upon Oath, and bind them w63 "
over to profecute; and to commit thofe who fhall refufe to be fo bound,
if it appear that they can give material Evidence. Alfo inafmuch as 1.p.c. 160,
the faid Statate of 2 & 3 Ph. & Mar. 10, and alfo 1 & 2 Ph.&& Mar. 13,
dire&t Jultices of Peace, in Cafe of Homicide and other Felonies, to
take the Examination of the Offénders, and the Information of others,
and to certify the fame to the Juftices of Gaol-Delivery it hath been
generally thought advifeable for Juftices of Peace to proceed no farther
in Relation to any Felonies, though within their Commiffion, except on-
Iy Petit Larcenies. ) _

Seit. 34. As to the feventh Point, viz. What Authority Juftices of Peace
have in Relation to Treafon, Premunire, and Milprifion of Treafony it
feems to be agreed, That notwithltanding none of thefe Oftnces are
within the Letter of their Commiffion; yet inalimuch as they are againft
the Peace of the King, and of the Realm, any Juftice of Peace may, ei- Lamb. 134,
- ther npon his own Knowledge, or the Complaint of others, caole any
Perfon to be apprehended for any fuch Offence.  And it is the Opinion
both of Daltor and Sir Mattbhew Igzde, That fuch Juftice may take the Dale. C
Examination of the Perlon fo apprehended, and the Information ofall H p ¢, ;%3;
thofe who can give material Evidence again{t him, and pot the fame in
Writing ; and alfo bind over {uch who are able to give any fuch Evidence
to the King’s Bench, or Gaol-Delivery 5 and certify his Proceedings to the
fame Count, to which he thall bind over fuch Informers.  And this Opi-
nion feems to be agreeable to conftant Praftice, efpecially fince the Sta-
tutes of 1 €& 2 Ph. &« Mar. 13. and 2 & 3 Ph, & Mar. 10, which dired-
ing Juftices of Peace to proceed in this Manner againft Perfons brought
before them for Felony, feem to give them a difcretionary Power of pro-
ceeding in like Manner againft Perfons accufed of the abovementioned
Offences.

Seit. 35. Allo by 3 H. 5. Ch. 7. Fuftices of Peace fhall have Power by
the King's Commiffions to inquire of Connterfeiting, Clipping, Wafbing, and
otber Falfity of Money of the Land, and thereupon to make Procefs by Capias
only, againft thofe who before them fhall be thereof indiiied.

Seif. 36. And by 5 EL 1. Se@. 3. Juftices of Peace may inguire of
the Offence of wraimtaining the Pape s Power, and fhall certify cvery Prefentment
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made befors them of amy fuch Offence, imto the King's Bench, within forty
Days af.er it fhall be made, &c.

Sett. 37. And by 23 E. 1. Set. 8. They may inguive of all Offences
againfl that AT, or againft the Alks of the firf}, fifth, or thirteenth Years of
the faid Queer's Reign  touching acknowledging of the King's fupream Govern-
ment in Caufis Ecclefiaflical, or other Matters toucking the Service of God, or
coming to Church, or Eftablifiment of true Religion inthis Realm, within one
Year and a4 Day after every fuch Offence committed,

Sefl. 38. As to the cighth Poipt. wiz. What Authority Juftices of
Peace have in Relation to inferior Offences, it would be endlefs to enu-
merate all the Offences within their Jurifdiction, concerning which there
have been {uch great Numbers of Statutes; and therefore [ thall content
my {elf in this Place with obferving, that by the sbovementioned Sta-
tute of 34 Ed. 3. 1. and alfo by the exprefls Words of their Commiffion,
they are impowered to hear and determine all Trefpafles, which isa Word
of a very general Extent, and in a large Senfe not only comprehends all
in‘erior Offences, which are properly and dire@ly againft the Peace, as
Aflaules and Batreries, and {uch like, but alfo all others which are {o on-
ly by Conftruftion; as all Breaches of the Law in general are # faid to
be: Yet it hath been of late [ertled, that Juftices of Peace have no Jurif-
diction over b Forgery or Perjury at the Common Law, the principal
Reafpn of which Refolution as I apprehended, was, that inafmach as che
chief End of the Inltitution of the Office of thefe Jultices, was for rthe
Prefervation of the Peace againft perfonal Wrongs, and open Violence
and the Word Trefpafs in its moft proper and natural Senfe, is taken for
fuch kind of Injurtes, it thall be nnderftood in that Senfe only in the
faid Statute and Commiffion, or at the moft to extend to {uch orher OF
fences only as have a dire(t and immediate Tendency to caufe fuch
Bre:ches of the Peace, © as Libéls, and fuch like, which on this Accoant
have been adjudged indiftable be‘ore Jultices of Peace: And for this Rea-
fon, principally as I apprehended, the Court of the King's Bench in the
Cafe of one Piu, fince the abovementioned Refolution concerning Per-
jury and Forgery, refufed to quath an Indiétment found at a Seffion of
the Peace {or a Libel, but ordered the Defendant to demurto it, il he
thought fit. ¢ And upon the like Realon perhaps the former Opinion,
That ore may be inditted belore Juftices of Peace for being a common
Night-Wailker and Haunter of Bawdy-Houfes, may not be thooght to
contradi® the abovementioned Refolution.

Sei#. 39, And Juftices ol Peace by Virtue of the abovementioned
Statute of %4 Ed. 3. 1. feem to have a Jurifdi®ion over Barretors, and
fuch like Offenders whether they be mentioned in their Commi(Tion or
not. And it feems clear, That Juftices of Peace have lurifdi®ion of
all inferior Crimes within their Commiflion, whether (uch Crimes be
mentioned in any Statute concerning them or not; for thatall fuch C imes
are cither dire@y, or at leaft by Con{equence, and Judgment of Law,
again(t the Peace, and vpon this Ground principally, as [ apprehended,
it was lately refolved, That they may take an Indi&ment of Extortion.

Seff. 40. Bnd now I am to confider the Nature of the Court of
thele Joftices Seffions, by which we underftand an Aflembly of two or
more of them, whereof one is of the Quworum, at a certain Day and
Place before appointed, in order toinquire, hear and determine, in Pur-
foance of their Commiflion, ofany Caufes or Matters therein contained.
And for the better Underftanding hereof, 1 thall confider thefollowing
Particulars :
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1. By whom, and in what Maoner (uch Court is to be fumttoned
and appointed.

2. What Perfons are bound to give their Attendance at it

3. Whether it have any Power over its own Members.

4 The Difference between general and fpecial, and Quarter-Se(Tions.

Sect. 41, As to the firlk Point, It feems clear from the exprels Words
of the Commiffion, That any two fuch Juftices, whereof one is of the Lamb. b 4.
Ruorum, may hold fuch Court at foch Days and Places as (hall be ap. ch s & 24.
pointed by them, and that the Sheriff is bound to return proper Juries,
and that the Cuflos Rotulornm ought to bring the Rolls of the Peace be-
fore them, &,
S:&. 42, And from hence it {cems to follow, That any two {uch Tu-
ftices may dire@ their Precept under their Teffe to the Sheriff, for the
Summons of the Seffion of the Peace, thereby commanding him to re- Limb . 4
turn a Grand Jury before them, or their Fellow Juftices at a certain Day ch. 20
and Place, and to give Notice to all Stewards, Conftables and Railiffs of
Liberties, to be prefent and do their Duties at fuch Day and Place, and
to proclaim in proper Places throughout his Bailiwick, that {uch Seffions
will be bolden at fuch Day and Place, and to attend there himfelf to
his Duty, &-.
Sed. 43. And it is faid, That fuch a Precept by any two fuch Jufti- ,mp p. .
ces, cannot be fuperfeded by any of their Fellows, but oily by Writ ch. .
out of Chancery. Crompr. 123,
Set. 44. 1t is faid, That fuch Juftices may hold fuch a Seffon with-
out any fuch Summons, which feems to be'a well grounded Opirnion, Lamb, &
as to their proceeding on Indictments before taken before themfelves or ch’
others, or on other particular Occafions, for which there is no need ¢i-
ther for the Attendance of Grand- Jurors, or Officers, .
Se. 45. As to the fecond Point, wiz. What Perfons are bound
to give their Attendance at the Court of Seflions, there is no Doube
but that the Sheriff, (who isbound both to return his Precept, and alfo
to take the Charge of all the Prifoners who fhall be committed to him) L _
and alf{o all Conftables of Hundreds, who ate to make their Prefentments .-_ém;b b4
required by feveral Statutes, (asthatof Hueand Cry, and thofe relating to
Highways and Ale-Houfes, &ve. and alfo all Bailiffs of Franchifes, and alj :}‘ﬁ;:;;f"
Perfons returned on 2 Jary, and the * Keeper of the Houfe of Correttis fter, sd B, 1.
on, &c. are boond to atrend on every fuch Summans as is abovementi- ¢ 78. §. 22

oned, on Pain of being amerced for” their Default at the Difcretion of g ™
the Court, & * Vide 7 Jac.

Seit, 46. As to the third Point, vz, Whether the Court of Seffions <" 4
have any Power over its own Members; it (eems certain, That it hath
no Authority to amerce any Juftice of Peace for his Non-Attendance at
any {uch Court, as the Juftices of Affife may for the Abfence of ADY Lomb.b. 4,
fuch Juftice at the Gaol Deliveryy for itis a general Rule, That snter <h. 3.
pares non eft poteflas, it being reafonable rather to refer the Punithment of
Perfons in a judicdial Office, in Relation to their Behaviour in {uch Office,
to other Judges of a fuperior Station, than to thofe of the fame Rank with .
themfelves; and therefore it feems to have been holden, That if a Juftice of . omprads
Peace at the Seffions who is not of the Quoruwr, fhall ufe fuch Exprel- Fitz Jofticea
fions towards another who is of the Quorum, for which if he were a private i‘:ﬁ;f‘; 3
Perfon,he might be committed or bound to his Good BehavioursyettheSef- eh. 3.
fions hath no Authority to commit him,or to bind him to his Good Behavi- C
our: And yet it {feems to be agreed, that if a Juftice of Peace give juft Caufe 5 "0 ™

M
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to- any Perfon to demand the Susety of the Peace againft him, he may
be compelled by any other Juftice to find fuch Security, as hath been
fhewn in the firft Book; for the publick Peace requires an immediate
Remedy in all fuch Cafes.

Segt. 47,  As to the fourth Point, viz. The Difference between General
and Special and Quarter-Seflions, Mr. Lambard {cems to make no Diftin-
&ion between General and Quarter-Seffions, but to take them as {ynoni-

-mous Terms. But it feems the better Opinion, That Quarter-Scffions are

a Species only of General -Seffions, and that {uch Seflions only are pro-
perly called General Quarter-Seflions, which are holden in the four Quar-
ters of the Year in Par{nance of the abovementioned Statute of 2 H. 4. 4.
fet forth more at Jarge in the fifteenth Seftion of this Chapter; and that
any other Seffions holden at any other Time for the general Execution
of the Aunthority of Jultices of Peace, which by the abovementioned
Statute, Jullices of the Peace are authorized to hold oftner than at the
Times therein {pecified, if Need be, may be properly called General Sef-
fions; and that thofe holden on a {pecial Occafion for the Execntion of
fome particular Branch of their Authority, may properly be called Spe-
cial Scffions.

CHAZP IX.
Of the Court of the Coroner.

Sect. 1, ORONERS are # ancient Officers by the Common Law;
fo b called, becaufe they deal principally with the Pleas of
the Crown, and ¢ were of old Time the principal Confervators of the
Peace within their County ; and there &till ought to be a certain Num-
ber of them in every County 3 in 4 fome more, in others lefs, according
as the Ufage hath been.
Before [ come to the particular Confideration of their Duty and Au-
thority, it may not be ymproper to premife the following Particalars:

1. What Perfons are qualified to be Coroners.
2, In what Manners they are to be placed in ¢heir Office.
3. How they may be difcharged.

Sect. 2. As to the firft Point, it is enalted by the Statute of Wefter. 1,
Ch. 10. in the following Words, Forafmuch as mean Perfons and indiferees,
wow of late ave commonly chofen to the Office of Coroners, where it is requifite,
that Perfons boneft, logal and wife, fhall occupy fuch Offices : It is provided,
That through all Shires ﬁ;ﬁ?a'mt Men (hall be chofen to be Coroners of the mosF
loyal and moit wife Knights, which know, will, and wmay beft attend wupon fuch
Offices, and which lawfully fhall attach and prefent Pleas of the Crown.

Sect. 3. 1t is obfervable, That this Statute feems exprefly to require
that none under the Degree of Knighthood thall be chofen a2 Coroner,
and that the Statote of Merton, Chapter the Third, which was made near
forty Years before, feems to fuppofe, That all Coroners were Knights:
And it is farther remarkable, thatin the Writ de Coromatore exonerando it is
mentioned as a fufficient Cauft for the Difcharge of a Coroner, that he is

not
1
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not 2 Knight; yet in as much as the principal Intent of potting thofe

Woards into the Statute, was to prevent the Choofing of Perfons of mean

Ability, which is {ufficiently anfwered, choofing Men of good Sub-

ftance and Credit: And it has been genera ly found impracicable to find

Knights enough in any County willing to undertake this Oftice, and the

canftant Ufage of many late Ages, which is the beft Interpreter of Laws,

hath fuffered Perfons of good Ability, under the Degree of Knights, to

be chofen and continue Coroners, without any Obje®tion againft them g p ¢ oy
on this Acconat; it feems certain, Thar at this Day it is no good Caufe = Leons 160,
to remove 2 Coroner, that he is not a Knight. For why fhould not [, . .
fuch Ufage be as well allowed to make {uch an Explanation of the Law < Toft 76,
concerning Coroners, as it onqueltionably hath done of that relating to

the Reprefentatives of a County in Parliamznt, who by the Writ for

their Ele&tion are expre(ly required to be dio Milites gladio cindi, and yer
may certainly be well chofen in Purfuince of that Writ, though they Lo Lic. 109,
be under the Degree of Knights ? '

Sei¥. 4. It is further ena&ed by 14 E. 3. 8. That no Coroner be chofén,
snlefs he bave Land in Fee fuffcient in the Jame Connty, wheresS be may an-

Jwer 1o all Manner of Pesple.

Seit. 5. As 1o the {econd Point, viz. In what Manner Coroners are
to be placed in their Office, it is obfervable, That they do not receive
their Authority from the King's Commiflion, but from the Ele®ion of
the County, in Purfaance of the King's Writ, iflaing out of, and af-
terwards returned into the Chancery : And this is the Reafon why their
Authority does not determine by the Demife of the King, as that of all
Judges, a@ing by the the King's Commiffion only, regularly does, as
bath been more fully thewn, Ch. 5. Seif. 1y,

Sef. 6. The abovementioned Writ for the Elefton of a Coroner is
in this Form: Firft it recites the Death or Difcharge of one or more
former Coroners, and then commands the Sheriff to caule one other or
more, as the Ca’e is, to be chofen, in a full County-Court, by the Af-
fent of the County, according to the Form of the Statute if that Cale
made and provided 5 who having taken his Oath in the ufual Mauaner, s the Form
may do all Things which belong to the Office of a Coroner, ¢ and o fub Cortte
then it concludes with commanding the Sheriff to certify to the Coure i 2 R
the Name of the Perfon chofen, . _ 133

Set. 7. A Coroner, being chofen by Virtue of fuch Writ, fhall be S.P.C. 0. d.
fworn by the Sheriff, that he will lawfully do what belongs to the Of. E.N.5 165,
fice of a Coroner, . M]'nﬁ -

Setz. 8.And inalfmuch as he is chofen by the County, if he be infuffi- 4] b e
cient, and not able to anfwer fuch Fines, and other Duties in refpedt of 17 e
;ﬁs Office, as he onght, the County, as his Superior, fhall an{wer for
i,

Set. 9. And itis enatted by 18 E. 3. 6. That al! Coromers of the Cousne
ties, fhall be chofen in the full Counties by the Commons of the fame Counties of
the moft meet and lewoful Peaple, that fhall be found in the SJavte Counties,
$0 execute the faid Office : Saved always to the King and other Lords, who
ought to make fuch Coroners, their Seigniories and Franchifes,

From this Statute the two following Points are obfervable.

Sed. 3o, Firft, That all fuch Ele@ions are appointed by it to be F.N.B ic
made by the Commonos of the Counties, without mentioning Freehiolders; s'p ¢. ) g. 5.
and yet ina{much as the faid Statate was made in Affirmance of the * 2 laft 99,
Common Law, and 2 none but Fresholders are Suitors to the County- * RelAbr.

125 K
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Court, and the Ufage hath always been, both before and fince the faid
Statute, for {uch only to vote, it is certain, that none bot Frecholders
have a Voice at any iuch Eleftion.

Sett. 11. Secondly, That it is clearly fuppofed by the faid Statnte,
that not only the King, but alfo other Lords have the Franchile of making
Coroners: From whence it {eems reafonable to infer, That the King may
lawfully claim {ueh Franchife by Prefcription, and that other Lords may
claim it by Grant from the Crown; bot it is a Privilege of fo high a Na-
tare, that no Subjed can well intitle himfelf to it by Prefcription only.

Sei. 12.  As to the third Point, viz. In what Manner Coroners may
be dilcharged from their Office; it is certain, That if any of them be {o
far engaged in any other publick Bufinels in the County, that he cannot
have Leifare enough to attend the Office of a Coroner; or if he be cho-
fen Verderor of a Foreft, or if he have not fuficient Lands in the {ame
County, whereon to live according to his State and Degree, orif he be
difabled either by old Age, or any inveterate Difeafe, as the Pally, or
the like, to execute his Office, as he ought, and as fome fay, if he
follow any common Trade, he may be difcharged by the Writ De Coroe
natore exonerando, which being directed to the Sheriff, after a Recital of
the particular Caufe of the Difcharge of fuch Coroner, commands bim
to caufe another to be chofen in his Room.

Se¥a13.  Bat if any Writ of this Kind be grounded on an untrue
Suggeftion, the Coroner may procure 2 Commiffion from the Chancery
to inquire of the Truth of it, and to yeturn the Inquiry before the
King into the Chancery 5 and if upon fuch Commiflion the Suggeftion
be difproved, the King may make a Superfedeas to the Sheriff, that he do
not remove fuch Coroner; or if he have removed him, That he fuffer
bim to execute the Office as he did before.

And now 1 am particalarly to confider the Duty and Aunthority of a
Coroner; for the better Underltanding whereof, I fhall examine the
following Points:

. In what Places he hath a Jurifdi&ion.

. How far he is impowered, and in what Manner he ought to
take an Inguifition.

. How far to receive and proceed on a Bill of Appeal.

. How far to reccive and proceed on the Appeal of an Approver.

. How far to take the Abjuration of a Felon,

. How far the A& of any one of them (hall be as effettual as if
it had been done by all.

7. 1n what Cafes he may lawfully take a Fee for the Execution of

bis Office.
8. In what Cafes a Matter recorded by, or found before him, ad-
mits of no Traverfe.

[ ]

S

As to the ficlt Point, wiz. In what Places 2 Coroner hath Jori{di&tion,
I (ball confider :

1. How far he hath a2 Jurifdi@ion of Offences committed on the Sea.
2. How far a Coroner of the County may intermeddle with Offences
done within the Verge of the Court, and vice verfa,

Seit. 14. As to the firlt Particular, it is laid down as a general Rule
by 2 fome, That he may inquire of a2 Felony committed on the Arms of
the Sea, where a Man may [e¢ from the one Side to the other; bur by o

I thers
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thers, who feem to be more accurate, his * Power is confined to fuch Parts * Fitz. Co-
of the Sea, where a Man ftanding on the one Side, may fee what is done § fai s 40,
on the other: But it feems to be b agreed, That he hath no Jurifdidtion 2 Rl abe.
of Offences committed in the open Se2, between the highand low Warer- J‘;S’l“‘:{‘:j T
Mark when the Tide is in; but that he hath an Authority over Cffences 5 Co. 107,
committed in {uch Places when the Tide is out. ¢ ‘,,E“"'g‘tf“

Seit. 15.  As to the (econd Particalar, &e. How far a Coroner of the 1.1y 0.
County may intermeddle with Offiences done within the Verge of the 4 Co. 46.b.
Court. & wice verfa. it is faid, That at the Common Law, as the Coroner
of the King’s Houfe had nothing to do with an Offence committed in the
County out of the Verge, fo neither had the Coroner of the County any
Thing to do with an Offence committed within the Verge, And there~
fore it {eems, That before the Statute of Articulé fiper Chartas, if a Perfon
had been killed any wherve within the Verge of the Court, and the King
had removed his Court before the Coroner of the King’s Houfe bad taken
an IndiGtment, no Coroner at all had any Jurifdition of the Fafly not
the Coroner of the County, becaufe he had nothing to do with what hap-
pened within the Verge of the Courty not the Coroner of the King's
Houfe, becaule his Authority ceafed when the Place where the Matter
happened, ceafed to be within the Verge of the Court 5 and this feems
to be confirmed by the Statate of Articsli fuper Chartas, Ch. 3. whereby
it is recired, that before the making of that A&, Many Felonies committed
within the Verge bad been snpunifbed, becaufe the Coroners of the County had not
Leens anthorized to inguire of Felonics done within the Verge, but the Coromer of
the King's Houfe, which wucver continned in one Placey by Reafon whereof there
can be no Trial made in due Manner, nor the Felons put in Exigent, nor out-
lawed, mor any Thing prefented in the Circuit, the which bad been to the great
Damage of the King, and nothing to the Prefervation of the Peace: And there-
upon it 1s ordained, That from thenceforth in Cafes of the Death of Men,
whereof the Coroners Office is 1o make View and Inqueft, it fhall be commanded
to the Coroner of the County, that be with the Coroner of the Kings Honfe,

Shall do as belongeth to bis Office, and enroll it, &c. It is faid indeed by Sir

Edward Coke, That if 2 Murder had been committed within the Verge, 2 ik 5so.
and the King had removed before any Indictment taken by the Corover -

of the Verge, the Coroner of the County might have inquired of the

{ame at the Common Law, we maleficia remancrent impunita ; But fince no
Authority is cited by him for the Maintenance of this Opinion, and the
Argument brought to prove it is founded on a miltaken Suppofition, in-

afmuch as it doth by no Means follow, That {uch Offences would be dif~
punifhable if they could not be inquired of by the Coroner.of the County,

fince they might certainly be indicted before Jultices of Oger and Ter-

miner, or of the Peace, who have a general Jurifdiction throughouat the 2 Iaft 549,
whale County; the contrary Opinion feems rather the more Planfible, 4?&:‘ 46.b.
as being more agreeable to the Purport of the faid Statute, and the ge- 3'¢o. 47.
neral Tenor of our Law Books.

Segt. 16, But it is certain, That an Inditment taken before the Co- 4 Co. 4.
roner of the County, and the Coroner of the King's Hou'e, of an Offence 2 & sse.
not appearing by the Indictment it {elf, to Lave happened within the
Verge of the Court, is infufficient; for thac every material Part of an
Indictment oouglt to be found by the Oaths of the Indi&tors, and cannot
be fupplied with any Averment; and it doth not appear by the Indit-
ment, that the Coroner of the King's Houfe had any Authority to take
it, and it thall not be faid to be void, and coram mon judice, as to the Co-
roner of the King's Houfe, and good as to the Coroner of the County,
inafmuch as the Record is entire, and the Indijtment was taken entirely

N before
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before both 5 and peradventure the Jury was dire@ed principally by the
Coroner of the Houfe, and the Witnefles examined and {worn by him.
Se@. 17, It hath been refolved, That if the fame Perfon be Coro-
ner of the County, and alfo of the King's Houfe, an IndiGtment of
Death taken before him as Coroner both of the King's Houfe, and of the
County, is good, becaufle the Mifchief exprefled in the Statuee, is reme-
died as well when both Offices are in the fame Perfons as when they are
in divers,
Seff. 18.  Aloit is enalted by 33 H. 8 12. Par. 1. & 7. That alf In-
wifitions upon the View of Perfons flain within any of the King's Palaces or
?{aﬂﬁ:, or any other Houfe or Houfes, at fuch Time as bis Majefly fball happen
$0 be there demurrant or abiding in bis Royal Perfon, fball be taken by the Coro-
ner for the Time being of the Kgfng’.r Houfbold, without any adjoining or affifting
of another Coroner of amy Shive within 1his Realm, by the Oath of twelve or
more of the Yeoman, Officers of the King's Houfbold, returned by the two Clerks
Controllers, the Clerks of the Check, and the Clerks Marfbals, or one of them, for the
Time being, of 1he faid Honfbold, to whom the faid Coroner of the fame Houfbold
foall direct his Precept, which Coroner fball be from Time to Time appointed by the
Lord Great Mater, or Lord Steward for the Time being; and that the faid Coroner
Jhall certify under bis Seal, and the Seals of fuch Perfons as fiall be fivors before
bim, all fuch Inguifitions before the faid Lord Mafter or Lord Steward, c.

As to the fecond general Point, viz. How far a Coroner is impowered,
and in what Manner he ought to take an 1nquifition, i thall confider his
Authority of this Kind,

1. In Relation to Death.
z. In Relation to other Matters

As to his Authority to take an Inquifition of Death, I thall examine,

1. In what Cafes and in what Manner he ought to take fuch In-
quifition.

2. What farther Care mult be taken by him for the Profecution of
the Offender, after taking the Inquilicion.

3. What high Credit the Law gives to it.

Seit. 19. As to the firlt of thefe Particolars, it is ena&ed by 4 E. 1,
commonly called the Statute de officio Coronatoris, That the Coroner upon In.
Jormation, fhall go to the Places where any be flain, or fuddenly dead or wounded,
and fhall forthwith command four of the next Towns, or five or fix, 1o appear
before him in fuch a Places and when they are come thither, the Coroner upon the
Ouath of them fhall inquire in this Manner; that is to wit, if they hnow where the
Perfon was flain, whether it were in any Honfe, Field, Bed, Tavern, or Compa-
#ny, and who were theve. Likewife it is 1o be inquired who were culpable, either
of the Ak, or of the Force, and who were prefent, either Men or Women, and
of what Age foever they be, (if they can fpeak or have any Diferetion.]  And
bow many foever be found culpable by Inguifition in any of the Manners afare-
Jaid, they fhall be taken and delivered to the Sheriff, and fhall be commirted to
the Gaol: And fuch as be founden, and be not culpable, fhall be attached until
the Coming of the Juflices, and their Names foall be written in the Coroners Rolls.
If it fortune any fuch Man be flsin, which is found in the Fields, or in the
Woods, firft it is 10 be inguired whether be were flain in the fame Place or ot
And if be were brought and laid there, they fhall do as much as they can, 1o fol-

bow
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low their Steps that brought the Body thither, whether ke were brought upon o
Horfe, or in a Cart. Tt fball be inguired alfo, if the dead Perfon were known,
or elfe a Stranger, and where he lay the Night before, and if any be found culpa-
ble of the Murder, the Coroner fhall immediately go unto bis Houfe, and fall in-
quire what Goods be hath, and whar Corn be hath in bis Granges and if he be
@ Freeman, they fhall inguire how much Land be bath, and what it is worth
yearly, and further, what Corn he bath upon the Ground. And when they have
thus inguived upon every Thing, they foall canfe all the Land, Corn, and Geoods
to be valued, in like Manper as if they fhonld be fold incontinently, and therenpon
they fall be delivered to the whole Townfhip, which fhall be anfiverable before the
Fuftices for all. And likewife of his Frechold, how nmch it is worth yearly over
and above the Service due to the Lords of the Fee, and the Land fhall remain in
the King's Hands, until the Lords of the Fee have made Fine for it.  And im-
wrediately upon thefe Things being inguired, the Bodies o fuch Perfons being dead
or flain fhall be buried, In like Manner it is 1o be inquired of them that be
drowned, or fuddenly dead, and after fuch Bodies are to be feen, whether they
were fo drowned or flain, or flrangled Ly the Signof a Cord tied firait about their
Necks, or about any of their Menbers, or upon any other Hurt found upon their
Bodies, whercupon they fhall proceed in the Form abovefusd s and if they were not
Jlain, then ought the Coroner to attach the Finders, and all other i Company.

Selt. 20.  Alfo all Wounds ought 1o be viewed, the Length, Breadth, and
Deeprefi, and with what Weapons, and in what Part of the Body the Wound or
Hurt is, and bow many be culpable, and how many Wounds there be, and who gave
the Wound all which Things muft be involled in the Roll of the Coroners,  Alfo
Horfes, Boats, Carts, &c. whereby any are flain, that properly are called Deo-
dands, fhall be walued and delivered unto the Towns as before is faid.

Seff. 21, It is obfervable, That this Statute being wholly Dire&ory
and in Affirmance of the Common Law, doth neither reftrain the Coro-
ner from any Branch of his Power, nor excofe him from the Execution
of any Part of his Duty not mentioned in i, which was incident to his
Office before; and from hence it follows, That though the Statute men-
tion only his Taking Inquiries of the Death of Perfons flata or drowned
or fuddenly dead, yet he may and ought to inquire of the Death of all
Perfons whatfoever who die in Prifon, to the End that the Pablick may
be fatisfied, whether fuch Peifons came to their End by the common
Courle of Nature, or by fome unlawful Violence, or unreafonable
Hardfhips put on them by thofe under whofe Power they were con-
fined.

Seif. 22. And the like Reafon al{o feems to be the belt Ground of
the Refolution which we find in fome * Books, That there is no Necef-
fity that it appear in a Coroner’s Inqueft, that it was taken by the Oaths
of Perfons of the next adjacent Towns, but that it is fufficient ro fay,
That it was taken by the Oaths of lawful Perfons of the County, inaf-
much as fuch Inquilitions being good before the {aid Statute, which is
wholly Declaratory, muft needs be fo (till 5 but it b {eems, That it ought
to appear in every fuch Inquifition, at what Place, and by what Jurors by
Name it was taken, and that {och Jurors were {worn, and that the Rea-
fon given in fome Books that fuch loquefts fhall be intended to have
been taken by the Men of the next Towns feems very harth, if it be fup-
poled neceflary to be taken by fuch Perfons; for that fuch Intendment
would becontrary to the general Rule of the Law, which will not (uffer
any material Part of an Indiétment to be taken by Intendment,

Setd. 23,
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*Fie.Coron. §eif, 21, Alfo it is farther remarkable, that the Statute.doth not
$b.c s ¢ exprelly {ay, That the Coroner fhall take his Inqueft on the View of the
aLevin. 141, dead Body, and that an Inqueft otherwife taken by bim, thall be void :
Tocch 166- And yet it is clearly agreed by all the 2 Books, That a Coroner has no Man-
zR,yg,:f pl 5. DEr of Power to take an Inquifition of Death without a View of the Bo-
218d 4.70.b. dy, and ¢hatany {uch Inquelt taken by him without fach View, is meerly
];O'p';,'_(i;;?o' void. And for this Reafon it hath been ® adjudged, That if 2 dead Bo-
bFicz.Cocon. dy, in a Prifon, or other Place, whereupon an Inqueft ought to be taken,
319339320 be interred, or fuffered to lie fo long, that it putrify before the Coroner
S.P. G 1. hath viewed it, the Gaoler or Townfhip thall be amerced. .AI&) it hath
v Kehy 273, been ¢ refolved, That a Coroner may lawfelly within convement Time, as
?:‘,E‘f,"}_?o.bl the Space of foarteen Days after the Death, take up a dead Body out of
aR.3.2pls. the Grave in order to view it, not only for the taking of an Inquelt
i G §1 where none hath beeb taken before; but alfo for the taking of 2 good one,
Bro. Coron . Where an infuificient one hath been taken before.  But if the Body can-
167,173 110t be 4 found, or have lain (o long before the Coroner hath -viewed it,
AR 5. that he can be no Way affifted from the View in the taking of his Inqueft;
s Lev.1qr. OF if there be Danger of inte@ing People in digging of it up, the Inqueft
Lﬂ‘f;h- 166. onght pot to be taken by the Coroner, (unlefs be have a {pecial Writ or
I’,(,P;'_’Z‘D’;_" Commiflion for that Purpofe) but by Juftices of Peace, or other Juftices
Salk.190,377. authorized to inquire of, hear and determine Felonies, &«. who fhall take
I:’;’{”olskhr' the Inquelt on the Teltimony of Witnefles; but none can take an inquelt
g6pl.z  on View in any Cafle, but the Coroner.
1Rol.Rep.  Seff, 24, 1f 2 © Coroner take an Inqueft after 2 Body bath been fo
 1e Ring ond 1ONG buried, that it may reafonably be prefumed, that the View of it
Cawfey, Hil- conld be of no Manner ‘of Ufe for the Information of the Jurors, the
lary 3 Georg: Court into which the Inquifition is retorned will in Difcretion refufe to
receive or file it, upon Affidavit of the whole Circumftances of the
Proceeding.
FLarch 165, O¢td- 25. T Yet it is not neceffary, That the Inquifition be taken in
seePoph.209. the very {ame Place where the Body was viewed s for it bath been re-
folved, That an Inquifition taken at D. on the View of a Body lying
dead at L. may be good. .
S Hy 10 Sett. 26.  As the Coroner hath no Power from the faid Statute, nor
Fiz 13‘,,&5_' from 3 H. 7. 1. to inquire of any Acceflarics to a Felony after the Fa&t
rure 8o fo meither hath he any fuch Power by the & Common Law; for he has
f-‘;,'::'rcl')”‘J- nothing to do with any but thofe who fome Way or other canfed the
Keilw. 67.  Party’s Death: And therefore it hath been refolved, That an Indictment
i}a]if‘ 1. of % 8. before a Coroner for having received and comforted one who
p}°;’;° *# had been guilty of a Murder, is void. o
wg poyg, D¢t 27. Bat it is certain, That a Coroner may inqaire of the Ac-
parens o . ceflories before the Fa&, as well as of the Principalss and that I'.IC h alfo
s Lev. 141, may inquire, whether any in fuch Manner found to have been guilty, did

Wi e v, fly for the Offence; for which Flight they forfeit all their Goods and

H.P.C. 170 Chattels. ) -
Bro. Coron.  Sect, 28, Alfo it is ! certain, That a Coroner may and ooght to in-

;;SEIQJ, o 5 a. Quire of all the Circum(ances of the Party’s Death, and alfo of all Things
vide infra  which occafioned it; and ¥ therefore it is faid, That if it be found by his
Settion. Inqueft, that the Perfon deceafled was killed by a Fall from a Bridge into

'Keilw.67. a River, and that the Bridge was out of Repair by the Defanlt of the
k Aleyn 51 Inhabitants of fuch a Town, and that thofe Inhabitants are bound to re-
pair it, the Townfhip (hall be amerced,

I Sect. 29.
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Se;f. 29. Alfo it is agreed, That if 2 Coroner be remifs in coming $.P.C.5cH.
to do his Office when he is fent for, . he thall be amerced, by Virtue jw 27
of the abovementioned Statute De coromatoribus,  Allo it is farther enalted 202
by 3 H. 7. 1. That if any Perfon be flain or murdered in the Day, and the Mur- H V- C. 7.
derer efcape untaken, the Townfhip where the fuid Deed is fo done, fhall be a-
merced for the faid Eftape, and that the Covoner have Authority to inguire there-
of upon theView of the Body dead : And that if any Coroner be remifs and make
not Inguifisions upon the View of the Body dead, be fhall forfeit for every De-
farlt an bundred Shillings.

Sect. go.  As to the fecond Particular, viz. What farther Care mult

be taken by a Coroner for the Profecution of the Offender, after taking
Inquifition of Death againft bhim, it is farther enated by the (aid Srarate
of 3 H. 7. 1. That after the Felony found, the Coroners deliver their Inquifition
afore the Fuftices of the next general Gaol- Deliuery, in the Shire where the Inqui-
Jition is taken, the fame Fuftices to proceed againft fuch Murderers if they be in
the Gaol, or elfe the fame Fuftices to put the fame Inquifftions afore the King
in bis Bench.  And if any Coroner do not in fuch Manner certify bis Inqus-
fition, be fhall forfeit an bundred Shillings.

Sett. 31, Alloit is enaded by 1 & 2 Ph. ¢ Mar. 13, That every Coro-
ner. upon any Inguifition before bine found, whereby any Perfon or Perfons fhall
be indizted for Murder or Manflangbter, or as Acceffary or Acceffaries to the fume,
before the Murder or Manflaughter committed. fhall put in Writing the Effect of
the Ewidence given to the Fury before him, being materid:  And foall bird all
Such by Recognizance or Qbligation, as do declare any Thing material to prove
the fame, to appear at the mext general Gaol Delivery to be holden within the
Connty, Gity, or Town-Corporate where the Trial thereof fhall le, then and there
2o give Evidence againft the Party fo indiiied at the Time of the Tridl, and fhall
certify as well the fame Evidence, as fich Bond or Bonds in Writing, as be fhall
take, together with the Inquifition or Indif]ment before him taken and found, at
or before the Time of his faid Trial theveof to be had or made: And in Cafe
any Coroner fball offind in any Thing contrary to the true Intent and Meaning of
thir AfE, the Juftices of Gaol- Delivery of the Shire, City, Town, or Place where
Jouch Offence fhall bappen to be committed, upon duz Proof theresf, by Examina-
vion before them, [ball for every fuch Offince fet fuch Fine on every fuch Coroner,
as they fball think meet, and effreat the fame as other Fines and Amerciaments
affeffed before Fuftices of Gaol- Delivery ought to be.

Sei?. 33. And it is enatted by 1 H 8. 7, That if any Coroner fball not
eadeavour himfelf to do his Office upon any Perfon dead by Mifadventure, ke [hall
ﬁrﬁi{}ﬁrtj Shillings. _—

Seil. 33.  As to the third Particular, wis. What high Credit the Law %" 3
gives to an Inquilition of Death found before a Coroner, it feems 2 cer. 37 AL plag.
tain, That anciently the Judges would not receive a- Verdid, acquitting 'f ™ 493:
a Perfon of the Death of a Man found againt him by a Coroner's In- ;.11 7. 2.
queft, unlefs the Jury (o acquitting the Defendant, had found at the fame ¢t 7. .
Time what other Perfon did the Fa&, or by what other Means the Pasty ;. "
came to his Deathy becaule it appeared by the Coroner’s View upon Re- Keilway 626.
cord, that a Perfon was killed: But it is  agfeed, That the Judges can- §.F- €1t
not compel a Jury to make fuch fasther Inquiry on an Acquittal of a De- Finch of
fendant from any other Indiétment, becaufe it doth not ia fuch Manner E*ng-‘
appear of Record by any foch Inquifition, that a Perfon is dead: And o i
it feems hard to reconcile the {aid Pradice of compelling 2 Jury to find Bro. Indidt-
fuch farther Matter with Reafon in any Cafe, unle(s it appear in the EZ"‘C’;;]?:'
Courfe of the Evidence by what other Means, not mentioned 10 the In- 35,59, 52,
di@ment, the Party loft his Life; for it gems {trange, Thata Jury fhould r'7

b See ths Besks
€ above cised.
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be in any Cafe compelled to find a Matter upon their Qaths, which they
bave no Evidence to fupport; and therefore if it no Way appear to
them, by what other Means the Death in Queflion was occafioned, it
feems difficult to maintain that it thall not be {ufficient for them to de-
clare {o to the Court.

deif. 34. How high a Credit is given by the Law to a Coroner’s In-
quifitton of Self-Marder, or of the Flight of a Perfon indi&ted for the
Death of another, will be more fully thewn in the three laft Se&tions of
this Chapter.

Sef?. 35, As to the fecond general Point, »iz, What Authority a Co-
roner hath to take an Indiftment of other Matters, it is exprefly faid in
fome 2 Books, That a Coroner hath no Power Ex officio to inquire of any
Felony, but only of the Death of 2 Man upon View. And both ®
Stanndford and ¢ Hale feem to (peak doubtfally of chis Matter, upon the
Authority of thofe Bocks; and 4 Sir Edward Coke feems exprefly to de-
clare his Opinion, That a Coroner hath no Power to take an lodi@ment
in any other Cafe: Yet fince it is exprelly declared by the abovemen.
tioned © Statute De officio Coronatoris, That a Coroner ought to inquire of
the Breakers of Houfes; and it is faid by f Britton, That he may in-
quire of Rape, and of the Breach of a Prifony and fuch Power hath never
been exprefly taken from himy it feems hard to fay, That he may not
(till make fach Inquiries, if he pleafe; for asto the Authority of 27 4
55. € 35 H 6. 27. b. which are cited for the Maintenance of the con-
trary Opinion, it may be an{wered, That this Point is not refolved in
either of thofe Books, but only fpoken of incidentallys for the very
Point refolved in 27 of Affrzes, feems to be no more than this, That a
Coroner hath no Power to take an Indiftment of an Acceffary after the
Fa&t; and that which is faid in 35 H 6. concerning this Matter is only
brought in by Way of Argument concerning a Point of a quite different
Nature,

Seff. 36, However there feems to be no Doubt but that the Coro-
ner may and onght to inquire of Treafure-trove, concerning which it is
enalted by the faid Statute of 4 E. v. De officio Coronatoris, That a Coroner
being certified by the King's Bailiffs, or other honeft Men of the Conntry, fhall
0 0 the Places where Treafure is faid to be found. = And it is farther enated
in the following Part of the {ame Statute in thele Words, A4 Coroner onght
alfo to inquire of Treafire that is found, who were the Finders, and likewife who
is fufpeited thereaf: And that may be well perceived where one Liveth riotoufly,
hawunting Laverns, and bath done fo of long Time s berenpon he may be attacked
for shis Sufpicion by four or fx, or move Pledges, if be may be found,

Seff. 37. It is alfo faid, That a Coroner may inguire of Royal Fifhes,
as Sturgeons, Whales,

Seit. 38. As to the third general Point, »iz. How far a Coroner is
impowered to receive and proceed on a Bill of Appeal, 1 fhall endeavour
to fhew,

1. How far he is authorized to receive fuch Appeal.
2. How far to proceed ovpon it.
3. In what Maaner it may be removed by Certiorari.

Seff. 39.  As to the firft of thele Particulars, it appears clearly from
the abovementioned # Statute of 4 E. 1. De officio Coromatoris, and alfo
from our ancient ® Law-Books, That a Coroner in the County-Court
may receive an Appeal of any Felony or Maihem, npon the Pla;_n:!iﬂ"s

nding

1
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finding fufficient Pledges to the Sheriff for the Profecation of the Suit. * Con 17 AL
And it is obfervable, That the faid Books generally mention the Coroner Bro) Appeat,
as the Perfon before whom fuch Appeal is to be commenced, without sé.
joining any other with him; from whence it feems clearly to be jnti- ?'PP'CC;;"B_‘
mated, That the Coroneris the b only Perfon who hath a Jurifdi&ion ej. reser b,
in this Matters and that at Common Law he might © receive {uch Appeal ¥ 2111”:;}' ;?6.
without the Concurrence of any other, as he certainly may the Ap- 5o Avael.
peal of an Approver, ¢¢. But it being provided by the Statute of Weft- 44.
mtinfler 1. cap. 10. That the Sheriff fhall have Counter-Rolls with the ‘HP.Cir
Coroners, it {eems, That no Appeal fince that Statute is well comemen-

ced before the Coroner, 4 unlefs the Sheriff be alfo prefent, in order to 4 39 H. 6.
take 2 Counter-Roll of the Proceeding: But it feems, That the Sheriff i s
by Virtue of this Statute, is no more a Judge of the Marter than he LH.6. 26 a
was before; and therefore where it is faid by the Statute of 3 H. 7. 1. Appesl. 44.
That an Appeal of Felony may be commenced before the Sheriff and Co-

roners of the County where it was done, it {cems reafonable o intend

the Meaning of the Statute to be, that it may be commenced before

them in the fame Manner as before, and not without exprefs € Words « ge, 5.0,
to make any Alteration of the Jurifdi&ion given them by the Common C.64 &
Law.

Seff. 40. But it is [ certain, That a Coroner hath no Power to re- ¢ H.P.Corye,
ceive a Bill of Appeal of any Offence done out of the County whereof 172.
he is Coroner, becaufe the Offender cannot be tried by the Coanty : But S GsnD.
itisf agreed, That he may receive the Appeal of an” Approver, or take tiz. Coron,
the Abjuration of one, who acknowledges a Felony done by bim in any &1
County, becaufe that after fuch Confeflions there is no Need of A0Y Shen, cap.
Trial. 106.

Seff. 41, Asto the fecond Particalar, »iz. How fara Coroner may ;:‘_2 Al 97,
proceed upon fuch Appeal, itfeems # probable, That before the Statute of fia. 147,
Magna Charta, cap. 17, Coroners might try Offenders as well as reccive Ac- E’lffa' lib, 1.
cufations againft them; but it is b agreed, Thar they cannot proceed fo Bty a1,
far fince that Statute, by which it is enated, That no Sheriff, Confiable, Co- ;1.
rower, or other Bailiff of the King, fball hold Pleas of the Crown. "Alfo it is 1:;"' Aepeal.
agreed, ! That Procefs may be awarded in the County-Court on fuch Ap- Coron. 82,
peals till the Exigenes but ¥ it feems queftionable, whether fuch Procefs i pri &
may properly be {aid to be awarded by the Sheriff and Coroner jointly, Kp o7
fince the Coroner being the only Judge, as [ have endeavoured to prove, §. P C. 6.
Seit. 38, it feems to be moft proper that the Procefs be awarded by him Al
only: Neither doth it {eem clear, That the abovementioned Statute of 23 AfL. g7.
Magna Charta, doth reftrain the Coroner from awarding an Exigent, and iz, Coron-
thereon outlawing an Appellee; for fince, as it is agreed by all, an OF (3% .
fender might become attainted by an Abjaration of a Felony ‘made before Appeal. §2.
a Coroner; why not as well by an Qutlawry pronounced by him? And %:f:aflf::g-
accordingly we find it taken for granted in foine of the ! old Books of the §'p. C 6.
belt Authority fince this Statute, that Appellees may be outlawed for not PG e
appearing on Procefs before the Coroner. Letter B. g0,

Sei7. 43. As to the third Particular, viz. In what Manner an Ap- Luse C.
peal before the Coroner may be removed by Certiorari, there ™ is no ‘fﬂ" Corr,
Doubt but that it may be removed either into the King's Bench or Chan. ;1,58 154,
cery, by Certiorari diveted to the Coroners and Sheriff,  Bat it hath been » P
n refolved That it cannot be removed by fuch Writ direéted to the She. Bro. Appe sk
riff only, becaule the Coroner is the Judge, and the Sheriff bath only 44 )
a Counter-Roll by Virtue of the above mentioned Statute of Weftw. 1. 210t n
cdp, 10, Letter B 7o,

Sepf, Lettar €.

. Appeal.
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Sest. 43 As to the fourth gencral Point, iz, How far a Coroner is
anthorized to receive and proceed on the Appeal of an Approver, there
is no Donbt but that the Coraner alone may receive fach Appeal, 2 whe-
ther the Offence were committed in the (ame or in any other County,
and may alfo award Procefs to the Sherift againtt the Appellee, being in
the fame County, till it come to the Exigent; and it B feems, That it
may be probably argucd, that he may award Procefs even to an Out-
lawry, as hath been more fully fhewn in the forey-firft Section of this
Chapter : But it is certain, That he cannot award any Procefs agaioft an
Appellee in a foreign County, but muft leave it to the < Juftices of Gaol-
Delivery, or others, before whom the Appeal is afterwards recorded,
who fhall award Procefs again(t fuch Appellees in fuch Manner, as fhall
be more fully fet forth in the Chapter concerning Approvers.

Se?. 44. As to the fifth general Point, wiz. How far a Coroner is
authorized to take the Confefiion and Abjuration of a Felon, there feems
ro be no Doubt but that he may record the Confeflion of the Bieach of
Prifon by any Felon, &« and alfo the 4 Confeion of any Felony by
an Approver; but the Law relating to thele Matters being in great Mea-
fure oblolete, it feems needlels over nicely to inquire into it; alfo it is cer-
tain that he might take an Abjuration, but this not having been in Ule
fince 21 Fac. 1. 28. Sect. 6 7. by which it is enatted. That no Sanciuary or
Privilege of Sanctuary, foall be admitted or allowed in any Cafe, 1 fhall only
touch upon it, and take Notice, That at the Common Law, if 2 Perfon
accofed of any Felony (except © Sacrilege, ) f whether in the fame or any
other County, for which be was liable to Judgment of Death, and not
charged with b High Treafon, nor (as I {fome fay) with Perit Trealon,
had fled to any. k Church or Church-yard, and within 1 forty Days con-
fulfed himfelf guilty before the Coroner, and declared all the particular
m Circomftances of the Offence, and thereupon taken the Oath in that
Cafe provided, (the » Subftance whereof was that he abjured the Realm,
and would depart as foon as poffible, at the Post which thould be ailign-
ed him, and never return without Leave from the King, &c.) he faved
his Life, if be obferved the Terms of the Qath, by going with all © con-
venient Speed the neareft Way to the Post afligned, ¢, but he was P
atrainted of the Felony by fuch Abjuration without more, and confequent-
Iy forfeited his Lands and Goods, &

Sei?. 45. As to the fixth general Point, viz. How far the A& of any
one Coroner is as effetual as if it were done by all, it feems clear, That
3 where ever Coroners are authorized to adt as Judges, as in the taking
of an r Inquifition of Death, or receiving an Appeal of Felony, &
the A& of any one of them, who firft proceeds in the Matter, is of the
fame Force as if all had joined in it but it is faid, That after f fuch Pro-
ceeding by one of them, the At of any other will be void: Alo it
feems certain, That where Coroners are impowered only to act ¢ mini-
{terially, as in the Execution of Procefs direfied to them vpon the De-
fault or Incapacity of the Sheriff, all their Acts will be void whercin
they do not all join.

Seit. 46. As to the feventh general Point, iz, In what Cales a Co-
roner may lawfully take a Fee for the Execution of his Office, it is ena-
&ed by the Statute of Weftm. 1. cap. 10. which was made in Affirmance
of the Common Law, 3 Inft. 176. ® That no Coraner demand or take any Thing

of any Man to do bis Office, npon pain of great Forfeiture to the King.
Sect. 47,
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Se?. 47. But it is enalted by 3 H. 7. 1. That a Corower have for his
Fee upon every Inquifivion taken upon the View of 4 Body flain 13 5. 4 d. of the
Goods and Cbmez of the Slayer and Murderer, if he have any Goodr; and
ke bave no Goods, of fuch Amerciaments as fhall fortune any Townfhip to
amerced for the Efcape of the Murderer, &ec.

Sefd. 8. But the Coroners endeavouring to extend this Statute to
Perfons flain by Mifadventure, it was enatted by 1 H. 8. 7. That upon
a4 Requeft made 1o 2 Coromer 1o come and inguire upon the View of any Perfon
flain, drowned, or otherwife dead by Mifadventure, the faid Coroner fball di-
ligently do his %ce, withowt taking any Thing therefore, upon Pain to every
Coromer that will not endeavour himfelf to do bis Office, (as afore is faid) or
that taketh any Thing for doing of his Office apon every Perfon dead by Mifad-
venture, for every Time forty Skillings. :

As to the eighth general Point, viz. In what Cafes a Matter recorded
by, or found before aCoroner, admitsof no Traverfe, I thall confider
the fame in Relation,

3. To Abjurations or Confeffions made before him. Pk PGt

2. To Efcapes. S P.C 52

3. To Flights. v &

4 To Self-Murders. Later H. 53,
Letrer B

Seff. 49. As to the firft Particular, it is fatd, That his Record of an 25 E-3.42.
* Abjuration, or of the Confeffion of b breaking a Prifon, or of the Y Coron.
Confeffion of a Felony by an ¢ Approver, is of fo great Authority, as 134,243,435
not only to eftop thé Party from taking any Traverfe to his having :I"s’“rﬁc;“’“-
made fuch Confeffion, but alfo from alledging that what was faid by 1 Afiies, pr.
him was extorted by Durefs, or other unfair Means.  Alfo it feems that 2%
if the Party plead, That he is not the fame Perfon who abjured, & g e
and the 4 Coroner record that heis the fame Perfon, fuch Record iscon- 8. P. C. 52
clufive, . But in thefe ¢ Cafes it feems, That the Judge for the bet- Lyrr &
ter Information of his Confcience, may in his Difcretion, if he think 14s,y:q,165.
fit, take an Inquiry from the People living next to the Place, of the 12 Al 2.
whole Circumftances of the Matter, . fs‘f" Coron.

Sesf. 50. As to the fecond Particular, viz. That relating to Efcapes ''s P.C. 14,
found before a Coroner, it is f (2id, That if it be found by a Coroner’s L‘”‘E“:‘- ‘;’;
Inqueft, that a Murder was committed in {uch a Town, and that the 3%, Letoer D

Murderer efcaped untaken, the Townthip cannot traverfe fuch Efcape, SeFitz 352

becaufe it makes them only liable to an Amercement, & de minimis non :I_’ 3 Hog 13,
curat Lex, Fitz Forfeis

Setf. 51. As to the third Particular, »iz. That relating to a Flighe ture 29, 32,
found before a Coroner, it {eems, That if a Perfon indidted of a Murder {'Go. 109 b,
by a Coroner’s Inqueft, be alfo found to have fled for it, and afterwards Dyer 238,
upon his Trial be 8 acquitted of the Murder, and allo found not to have o 0 o,
fled for it; yet he thall forfeit his Goods, becaufe fach a finding that he » B, Coron,
did not fly by 2 Jury, who as fome {ay, had nothing todo with it, and }st-
ought not to have been charged with fuch Inquiry, fhall not controul iha o
the Coroner's Inqueft, which is of fuch Authority, that immediately upon Bio. Trevecte
the Flight, the Party’s Goods thall be delivered to the Townihip, which 277 faps ceo,
fhall be anfwerable for them. Alfo it feems b generally to be tiken for ; Reb. 554,
granted, That the Party has no Remedy whatloever to traverie fuch 5%

Flight found againft him by a Coroner’s Inqueft 5 for that fuch loqueft is 2k raz,
of very great Authority, i inafmuch as all Perfons of the neighbouring ; &b, 305,
Towns,
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Towns, above the Age of twelve Years, are bound to attend at the ta-
king of it; and yet 1 cannot find any dire@ Refolution fettling this
Points but on the contrary it is certain, That Sir William Staundford
makes a Query of it, and the Reafon abovementioned, which is brought
to fuppore the great Credit of fuch Inquefts, holds as {trongly againtt
the Traverfing them as to the Point of the Offence, in which reipeét it is
at this Day gencrally holden thae they may be traverfed, as will be
more fully thewn in the next Seftion. And furely the other Reafon which
is given for this Opinion, That the Party only forfeits his Chartels by
fuch finding, and therefore thall not traverfe it, becaule the Law reckons
L3R 5. Chattels among thofe minima de quibus non curat Lex, is very harth and
H.p C b5 unaccountables and itis very hard to fay, Thata Man fhall be liable to
3 Ventadr, forfeit all his Goods, which may perhaps be all that he is worth, by an
{%’hd 4 4 5. 2 loquelt taken in his Abfence, without either hearing him, or giving
448 ,, . . .
Bro. Coran. him an Opportunity of defending himfelf,

’5;;‘ Seff, 52 Asto the fourth Particular, iz, That relating to Self-Mur-
1sa '*" der found before a Coroner, jt is firongly holden in fome b Books, that

2 Keb. 85, no Inqueft ‘of this Kind admits of any Traverfe; but the contrary Opi-
:{;‘:mfi‘;h_ nion being alfo holden by ® Books of as great Authority, and feemingalfo

3 Keb. 565, t0 be more agreeable to the general Tenor of the Law in other Cafes; it

sgﬁ Gy, Soo. feems to be the better Opinion, That fuch Inqueft being moved into the
V8 & Hrlf

e the Bk Kings Bench by Certiorari, may be there traverfed the Executor or
*Cro.El 37 Adminiftrator of the Perfon deceafed, and perhapsalfo < by the King or

35?"- 820, the Lord of the Manor, &-.

1 Mod. 82, SefZ, §3. Allo if it 4 appear, That a Coroner hath been grilty of

So::c;déao- any .corrupt Praftice in the taking of an Inquifition, it feems that a
2 ReD. 859

: Venr. 181, Melins inquirendum (hall be awarded for the taking a new one by fpecial
122, 352.  Commiffioners, who (hall not proceed on the View of the Body, bue
3 Mod. %o, on the Teftimony of Witnefles; and the Coroner (hall have nothing
o szo,;e, to do in the taking {uch new Inqueft, becaufe itappears from his former
198. Misbehaviour, that he is not fit to be trulted 5 but ¢ where his Inquifition
;: ﬁﬁ";.‘”"" is quathed for a Defe&t in Point of Form only, he may and ought to

21Ed, ¢.70.b. take a new ong, in like Manney as if he had not taken any before.
daikeid 1900

CHAPD
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CHAP X
Of the Sheriff’s Torn.

Sedd. I.THE Sheriff’s Torn is the King’s Court of Record, holden Finch syt
before the Sheriff for redrefling of common Grievances F'N-8. ¢+

within the County ; for the better Underftanding of the Nature whereof

! thall examine the following Points.

1. The original Inftitution of ¢his Court.

2. At what Time and in what Place it muft be holden.

3. What Perfons owe Suit to it.

4. What Authority the Sheriff (or his Steward) hath as Judge of it.

s. What Kind of Offences are inquirable in ir,

6. Within what Place {uch Offences nmuft arife.

7- By what Jurors and in what Manner Indi¢tments in it ought o
be found.

8. In what Manner they are to be proceeded upon.

9. In what Manner they are to be traverfed and determined.

Seff. 2. As to the firft Point it ‘s blervable, That by the 2 Come 1Cs. g Pre.
mon Law, every Sheriff ought o make bis Torn or Circuit throughout bee.
cvery Hundred 1n his County twice in the Year, in order to hold a Court 3 55, Shes
in every fuch Hundred for the Reformation of common Grievances, and Magna Chare
the Prefervation of the Peace and good Government of the Kingdom. Ly
For which Purpofe all the b Inhabitants of fuch Hundreds, being above ;. 130 7"
the Age of twelve Years, and not (pecially privileged, (in fuch Manner Bro.Lecc 4a.
as fhall be more fully fet forth under the third Point,) ate bound to attend »avop s .
at fuch Courts, in order to make Inquirics of all fuch Offences 5 and alfo shte sives,
to give Sccurity to the Publick for their good Behaviour, by taking an e B ».
Oath to be faithful to the King, and to obferve his Laws, and alfo by u;.’a.’}u. B
incorporating themfelves into fome Free-Pledge or Tithing, which for- # It czr,
merly fignified a certain Number of Families living together in the fame gemoerd of,
Precint, the Mafters whereof were every one of them mutually bound Keilw. 145, 4,
for each other, and punithable for the Default of any Member of any
fuch Family, in not appearing to anfwer for himfeif on any Accofation
made againft him.

SeZ. 3. And the better inforcing of this Order feems ancieutly ¢o s Ing. 7z, s
have been the principal End of holding this Court, the Style whereof Dult. Stecifp
even to this Ddy, mult be Gerid vifus franci plegii Domini Regis tenta apud 15 ¥
C. coram vicecomitein twrno fuo tali die, €-c. But it hath been tefolved, That iz,
the Law doth not take Notice of any fuch Court, under the Style of
Tiern' Vicecom' temt. tali diey for the Word Torn properly taken, doth ot
fignify the Sheriff's Court, but his Perambulation.

Seii. 4. As to the fecond Point, viz. At what Time, and in whae §H 72 b,
Place, this Court is to be holden, it is faid, That at the Common Law, 190.
it might be holden at any Place within the Hundred, and as often as the Contna Co.
Sheriff thought fit : But this having been found to give the Sheriff too &}:;h},',_f;* b
great 2 Power of opprelling the People, by holding his Court atT fuch. gl:. Sheriff

tmes
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Times and Places at which they could not conveniently attend, in order
thereby for his own Advantage, to increafe the Number of his Amerce-
ments, it was enafted by the Statute of Magna Charta 35. That mo Sheriff’
or bis Bailiff, fhall make bis Torn through a Hundred but twice in a Year, and
at the Place accuflomed, viz. once after Bafter, and again after the Feaff of
St. Michaels and that the View of Framk-pledge fhall te at the Term of
St. Michael.

Set. 5. And it is farther enadted by 31 E. 3. Ch. 15, That cvery
Sber?’ ball make his Torn yearly, one Time within the Month after Eafter, and
another Time within the Month after St. Michaely and if they bold them in
other Manner, that then they [hall lofe their Torn for the Time.

1 Dy. 151 Setf. 6. And it feems 2 certain, That fince thele Scatutes, the Sheriff
Pl o 19 indi¢table for holding this Court at another Timc, than what is there-
Dote $hoit, in limited, or at an unufual Place.

190, 391 Sefl. 7. Alfo it hath been b refolved, That an Indi@ment found ata

&ty vy e, Sherifi’s Torn, appearing to have been holden at another Time, is void,

5.P.C. 84 Sei?. 8, But it is obervable, That neither of thele Statutes do ex-
See ZD‘“"I- prefly mention a Court-Leet, and therefore it is faid in fome ¢ Books,
Ab. 2562 That they do not extend to it 5 neither do I find any Refolution, that an
a Toft. 7. ancient Court-Leet holden at any other Time, or at anunufual Place, is
:‘g‘rz“i'c:c”“' void : But on the contrary it is 4 {2id, That a Court-Leet may be holden
a3, at any Place within the Precin& which the Lord thinks fitting. And it
s'Leon- 74 feems to be © agreed, That a Prefcription to hold fuch Court oftner than
o R twice in the Year is good 5 which feems hardly reconcileable with the ge-
¢ g H. 7. 4.b. neral Rule of Law, That no Prefcription can {tand geod againft a Statute
Kirchin 44 > which has negative Words, if a Court-Leet be conftrued to be within the
Dait 6 Purview of the abovementioned Statutes. It is true indeed, That both
<CoLit.  Sir Edward Coke, and Kitchin, endeavour tofolve this Difficulty, by offer-
Kicchin 844 10g 3 Diftin&ion that the faid Rule extends not to Statutes made in Af-

Cro. EL 125, firmance of the Common Law; but it is queftionable how far this will

4. Rep. AMonnt to 2 good Anfwer, fince it feems to be holden by f others of
sot, good Authority, that the faid Statntes were not made in Affirmance of

t Date, She- the old Law, but are introduftory of a new one; yet it is certainly fafeft
;‘?{3-?0;.!:. to bold a Court-Lect at the Times accuftomed, for it is 8 faid, Thatifit
r33H.6.7.2. be holden at an unufual Time it is void. And it b feems, That no Counrt-
Firg, Lest %, Leet granted fince the Statute, can be holden at any other Time than
2 Swand. 291 What is limited by it, becaufe every fuch Court is derived out of the
bCro. El 245. Torn, to which the Statute certainly did extend.

Con. 3 I Gf7. 9. It hath been | holden, That in every Caption of an Indi&-
2 Swund. 291, ment taken in a Sheriff s Torn, or Court-Leet, the Day whereon it was
'2Keb.73' taken ought to be fet forth, that it may sppear pot to have becnon 2
‘ESaund.. 290, Sunday.

5t SefZ. 1o, As to the third Point, wiz. What ¥ Perfons owe Suit to

S5 % the Sheriff’s Torn, it is certain, That regularly all Perfons above the

Age of twelve Years, are by the Common Law bound to appear at this
Court in their proper Perfons, and that no Perfons {o bound to appear,
1.1t 99. are within the Benefit of the Statute of ! Merton, Ch. 10. which allows
Suit-Service to be performed by Attorney. Aund that not only Mafters

of Families, but al{o all their Servants are bound to pay fuch Suit, znd

o 413265, that every ™ Malter may be amerced for fuffering a Servant to continue
45 €. 3.36.b. with hima Year and a Day, without being put into the Decennary, &,

- Sef?.
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Sect. 11. But * Tenants in Ancient Demefne are privileged by the *F.NB.s6r,
Common Law from coming to this Court, unlefs they and their Ance- 5/ s(‘:lie:iﬁ‘
ftors have Time out of Mind ufed to come toit: Al{o b Parfons of ;s,.
Churches have the like Privilege by the Common Law 5 and all ¢ Peers aft. fa,
of the Realm, and Women have the fame Privilege by the Statute of 7,5
Marlebridge, cap. 10, (‘and perhaps by the Common Law) unlefs their *F.N.B.igs,
Prefenge be efpecially required for fome particelar Caufe, S InB s

Se#. 12. Alfo it feems 4 clear, That by the Common Law, as well Regitt. 154,
asthe {aid Statate of Marlebridge, cap. 10, no Man can be obliged to do © 2 Init 1ae,
Suit to any fuch Court, within the Precin@ts whercof he doth not refide, Regia. ing.
in refpect of any Lands which he may have within the Jurifdi@ion of it; F. N.B 16o,
for that no Suit of this Kind is due in refpelt of the Tenure of any i Sheridt
Lands, but only in Relpe&t of the perfonal Refidence of the Party, And e
# if a Man have a Houle which itands upon the Precinéts of two Leets, Brad, rag.b.
jt is faid, That be fhalf do his Suit to the Court within the Jurifdiftion g ygg. >
of which his Bed-Chamber lies: And if f one have a Houfe and Family Dale, Sheriff
in two Leets, it feems that he ought to do his Suit to that, wherein for 33,7'&1“ \
the moft Past he perfonally refides, but no Man can be of two Leets, and Dk, Sheife
therefore one who lives within a & private Leet, cannot be obliged to do 387
Suit to the Sheriff’s Torn, or to any other grand Leet, unlefs {uch pri- D‘;Iff%h';i;'.
vate Leet, for fome Deiavlt of the Lord, be feized into the King's Hands, ;3.

or b unlels the Lord of the Leet neglet to hold his Court. o f;f;l?:

33H g o
As to the fourth Point, »iz. What Authority the Sheriff (or his ® Cro. Jic

i Steward) hath as Judge of this Court, 1 thall confider the fame in §3¢, 246,

Relation, Daagr. Sheriff
358,
. See the n:
1. To Indi@ments. C:;sp;:rj *
2. To Fines and Amercements in general. Sedt, 3.

i Dale, Sheriff

3. To the Appointment of Conftables, 188,

Sei?. 13:  As to the firft of thele Points, it feems, That by the Com-
mon Law he might proceed to ¥ hear and determine any Offence with= « p1.. ghe.
in his Jorifdition, being indifted before him and requiring a Trial. But riff 4c0.
it is clear, that he is reftrained from this Power by the Statute of M-, Taik, 12
na Charta, cap. 17, By which it is ena@ed, That no Sheriff, Conflable, or Darr. Stong
other Bailiff of the King, fball bold Plear of the Crown: And it {eems, oo
That this Statute alfo extends to the ! Stewards of Courts-Leet, who
cannot deliver any Perfons indiéted before them of Felony, but muft »sH 4 1y,
refer them to the j'uﬁices of Gaol-Delivery; neither can they try any f’“ﬁ’;ﬂm
Perfon indiced before them of any other Offence, and theréfore there Kicy, ,‘,.:;_.
is no Remedy to avoid fuch Prefentments before them as are traverfable, H.P.C.1y5.
but ® by removing them into the King's Bench, & as will be more ,'7Ed 3-ch,
folly thewn under the ninth Point.

et. 14. But it is certain, That the abovementioned Statute of Mage o gypes 100

na Charta 17, doth neither reftrain the Sheriff’s Torn, por the Court-Leet, b, i
from taking ® Indiltments or Prefentments, or awarding Procefs thereon Finch 386,
in the fame Manner as beforg ; but this Power of awarding fuch Procefs, 1. 3. cb
having been abnfed by the Sheriffs in their Torns, was taken from all of
them, (except thofe of London,) but not from any Court-Leet, by 1 E. 4. © Dalt. Shes
::.hwhich is more fully fee forth under the eighth general Point of this 400, 401,

apter.

Q As
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As to the fecond Point, wiz. The Sheriff's Anthority in his Torn in Re-
lation to Fines, and Amercements, 1 fhall confider,

1. In what Cafes he may, and in what Manner he ought to impofe
a Fine.
a. In what Cafes he onght to award an Amercement.
3. In what Manper {uch Amercement is to be awarded and affeered,
4. In what Manner fuch Fine or Amercement is to-be recovered.
5. What farther Penalty may be added to fuch Fine or Amerce-
ment.
* 304 Book 1.
charfi&.  Sect. 15, As to the fir(t Particular, it feems clear, That the Sheriff's
#op (':'z‘:;i: Power in this Court is ftill the fame as anciently it was, in all Cales not
o i sk, within either of the abovementioned Statutes of Magma Charta or 1 E. 4.
?fg-u'f-t_m from whence it follows, That he {till continues a Judge of Record, and
e MY may impofe a Fine on all fuch as are guilty of ® any Contempt in the
Dile. Sheriff Face of the Courts alfo there feems to be no Doubt, but that he may
it 142, impofe what reafonable Fine he fhall think fitting, upon a ® Suitor re-
1n " fafing to be fworn, or upon a © Bailiff refufing to make a Panel, &, or
s 19.5. ypon a 4 Tithingman negleiting to make his Prefentment, or upon one
aloHe,b Of theJury ¢ refufing to prefent the Articles wherewith they are charged,
8Co. 38 b. or upon a Perfon duly chofen f Conftable, refufing to be fworn,
et Se#.x6. Butit hath been € xefolved, That all fuch Pines ought to
Datr. sterift be leverally impofed on each particular Offender, and not jointly upon
Bt all of them, except where a whole Vill is to be fined; in which Cale,
Facog for the Neceffity of the Thing, a joint Fine upon all is good,
Dalf, Sheiif  Segf. 17.  As to the fecond Particular, viz. In what Cafes the Sheriff
31Ral. Rep in his Torn ought to award an Amercement, it feems that he hath a dil-
3173, T cretionary Power Y either to award a Fine or Amercement for Contempts
11 Co.42.b. o the Court, as for a Suitor's refufing to be {worn, &¢. Alfo there feems
& . to be no Donbe but that at the common Law he might,as the Stewardof 2
b Duk.She- Court-Leet {till may,award an i Amercement of any Perfon indicted for
Eiﬁi‘:} ,, an Offence not Capital within his Jurifdi@ion, without-any farther Pro-
see-8 Co. 39, Ceeding or Trial: And it feems to be taken for granted in K fome Books,
9 That he might in {uch Cafes impole 2 Fineon the Offender,if he thought
fichinadt g, and the Statute of Ed. 4. 2. which reftrains him from levying any
Keilw, ¢6.  Fines or Amercements on Indi¢tments found befare him, clearly fuppofes
g::}f:m 4':?-- him tc have had a Power of impofing {uch Fines ; from all which it feems
g2 "' probable, that in fuch Cafes he bad, and thae the Steward of a Court-
k Fiz. Torn. Leet ftill Bath, a Power, either to amerce or fine the Offender, efpecially
Y5 4 5. pn H the T Crime were any Way enormous, as an Affray accompanied
a5, with wounding, &
Dk Sherif  Gaif, 18. As to the third Particolar, »iz. In what Manner fuch
?gf'&[,,,_ .. Awmercement is to be awarded and affeered, it feems, That if by an
phus.  Amercement be meant the Judgment, that the Party fhalt be in miferi-
:D':_J""" cordia Demini Regis, this being a ™ judicial Aé, ovghbt to be the
Cro.Car 275, A of thte Court only, and requires not the Concurrente or Affent of
8 C?; 38.b. the Jary or any other, as appeats from thetonftant Form of all Entries:
e Neither do I {ee any Reafon why fuch an Award of a Miferecordia’by a
Judge of a Court-Leet, ftiould-exprels any certain Sum for which the
Party (hould be in Mifericordia, except in {uch Cafes only where no other
Perfon is afterwards to affeer it; for in other Cales the Award of a Mife-
ricordia is only in order to authorize others to fix the Sum, which the
Party
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Party is to pay to the King for his Defanlt; and in fuch ¢ Cafes the * 8 Co. 4o.b,
Courts of Wefiminfler-Hall, never do more than award that the Party be 3 Relters
i Mifericordia, without mentioning any Sum in certaing and there feems anbl.r:::;.”'
no Reafon, why the Judge of a Court-Leet thould not follow the fame F-NB. ;6.
Rule; and accordingly I find the Opinion of the Lord Chief Jultice ® Ho- $ihpes:s
bart, which is the Chief Ground of a Refolation in ¢ Lewing’s third Re- 1 Kot Abs.

port, Thut every fuch Award of an Amercement muft exprefs 3 certain $17% Ph 8-

. N € 3Llev.a:g.
Sum, * over-ruled of late by Court of King’s Bench. 3;3.11.;;\.',;3‘.5
Selt. 19. Butif by an Amcrcement be meaor, the Taxing or Reda- © % s6.

- . - . . d o3 oano, b
oing to a Certainty, the Sum to be paid by the Party to the King, upon 313({ i

the Award of his being in Mifericordiay it d feems, That if it be for S« Rt
an Offence indicted, it ought to be done by certain Officers called Affeer- Evfries ¢e6
ors, buing (pecially chofen and {worn for this Purpofe. It is true ¢in- Kiohin 46
deed, That the common Entry of an Amercoment upon a Prefentment S &eilw
in a Court Teet 35, that the Party is amerced, or in Mifericordia to fuch :Gz;f; 26
a ~ai, withour diftingoithing between the Award of the Mifericordia, ¢ Kiechin s,
and the Afl:Himent of the Amercement, or fhewing by whom they are 13 5.,
rvap | ; R L "Raftai's Ene
made s yet in Judgment of Law the Award of the Mifiricordis is the tries 151, b,
A of the Coutt only, and the Afefiment of the Sam to be paid, the 7 H 6 12
A& of the Affterers, and fo it ought to be pleaded. But if the £ A. Qoglé S
mercement be for a Contempt to the Court, it may De fettled by the 41,
Judge himflf, and needs no other Affeerment; for the # Judge of eve- 2 Lron 212
ry Court of Record is the moft proper Judge of all Conrempts offred 2 bro .
to fach Court; and an Amercement of this Kind is jn b Nature of a Mersemenc
Fine and called fo in fome ! Books; and it feems to be a general 3,
k Rule  That no Fine for a Contempt is within the Statutes which re- Co Eaiea
quire thae Amercements be affeered. A
Seit. w0, As to the fourth Particular, »iz. In what Manner {uch f{:é}:ﬁf;,
! Fines and Amercements are to be recovered; it {eems, That the King or 8 Co. 38,
Lord have an Eleétion of common Right, either to diftrain for them, or :{'_;?-}95.
to bring an Action of Debe ; for the better Underftanding of the Nature Cra 5 v,
of which Remedies, [ fhall firft lay down fome Rules concerning both ,"};‘ i
of them in common, and then defeend to each of them in particular, 15}',"5?;,5-?
211 4,240,
As to what concerns the (aid Remedics in common, I (hail lay down {w‘f_{f"ES' I
the following Rules: Riym. 680
Sacil 97, 94
Sect. 21, Firlt, That it is fafeft in every Avowry, or Declaration of _-.-}fi;;:‘si:r?.?'
this Kind, e.prefly to ® {hew that the Offence was commirted within Eac 553,
the Jurifdi%ion of “the Courr: For if it were not, alt the Proceedings Co.Lur. 573,
were corum won Judice 5 and a Court fhall not be prefirmed to have a Ju- Vilob 119,
rifdiction, where it doth not appear to have one. Rt psthaps it jg |3 Rutal's
not neccfliry to alledge in the Prefentment it felf, That v the Cfence f’:rﬁ{iﬁ{ep,
arofe within the- Juri{diction, of the Court; yet it is certainly advife- a0.
able to have fuch an Allegation,and that © perliaps may upply the Wane {7 337
of the Averment o Jurifdiction in the Pleadings. Jor
S, 22, Secondly, That it is P advifeable e, prefly to alledge, that © Reftal’s En-
the Offcnce was commiteed as well as that it was prelznted, oo, yet 155 tos.
cannot find any exprefs Opinion to this Parpofe; bur on the contrary it U0 e, 573,
is obervable, that the f Precedents of Pleadings of chis Kind in the beft oo 75
Auathors, do not esprefly aver that the Offence was committed, but (gjrfgqa;,
only that it was prefented, and that it arofe in fich a Place within the 335 §56.
Jurifdition of the Courr, . It is true indeed, that ir hath been ge- fLeﬂrn 5 f'
nerally © holden, That in an Avowry o Declaration for an Amercement T
in
1
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i it i ; e that the Offence was com-
 Reilw66.. in a Court-Baron, it is as neceflary to alledge be anforerd. Tror
Keb. 362, : hat it was prefented : But to this it may be s :
Co. Bn’ mitred, as that i P . ly not of {o high
%o B0 575 court-Baron is not a Court of Record, and confequently n 5
773- ourt-B b8 Court-Leets ncither are Prelentments
* Raftal 553, Authority as the Sherift’s Torn or a ox;1 Cou,rt whatloever, fo highly
6o, 3 - ven in any other -Ver, 10 g
in a Courc-Baron, nor e ! hich admit of 1o
9 E.4. 4o, b ) L thofe made in a Torn or Leet, which admi
€ioli7. 15. credited by the Law as th oTn ¢ . afes. s will
Pl 12 Traverfe to the Trath of them, except in fome {pecial Cafes,
e 105 ¢ fully fhewn under the ninth general Point of this Chapter.,
aleeh Com yThirdl That it is fafelt in  fetting forth a Prefeutment,
?;Ee;?f-m' Seg.Ai?fgérment ofy;n Amcrcement, to fhew the Names of the Prefen-
Raflrs Eac, OF 20 : t find this done in any of ® Raftal's Prece-
VRol Ab don e é:lff;;;?ésﬁazztf;igam}f%at it is neceffary to (et forth the Names
1 Rol. Abr. 5 an . ) \
363 d(;'ni?]’c aPrefen[ors in an Adtion of Debt, but not in Replevin. e Net
ﬁ&lpllﬂﬂ;r ° Se. 24. Fourthly, That it is advifeable to thew, ﬁthgt prr:\pt::1 ° N{c_:t:ce
T .o : ; ) ¢ this [ find omitted in fome
136. was given of the Holding of this Court, yett he b P
t Rol. Rep. h trary Opinion may be the better, for
d Precedents s and perbiaps the contrary | T
201, . ) d to obferve all neceffary
¢ Co. Enr, ry Court ot Record fhall be prefume cebe s 1Y
b tha:if)‘ilcs j1'rl.lcidems for the Holding of it, and all Perlons within its Ju
Raftals Far. Poyiol fhall be intended to have Notice of it.  And for the like Rea-
553, 6o6.  rifdiction fhall be it 1 Nvowry for 4 € Diltrefs for fuch Fine
;g‘ﬂﬁ'g 925 fon perhaps, it is not neceffary in an Avowry
alk. Lnt.

, 1o it was,
cs3 606, O Amercement, to fhew that the Party had previous Notice what it w
£1 RN Abe,

6651655 As to the Recovery of fuch Fines and Amercements by Way of Diftrefs,
L I fhall obferve,

1R Re 206

11 Co.45. a-

1 Co. g1,

i That a
5 i t it {eems to be f {ettled at thus Day, )
Cro Jic.381. -SEE%' .3 F(;;EE O?me:m(m Right to every Fine and Amercement in
o8 H. 7. 35. Diltrefs is inciden oo eet. whethor the Tame belong to the King ox
Vol sy 3 Sherlfft‘).s ,{0{? ?; (;)chcc for which they were irpoled be of commen
Conr1H7. f0 3 Su ldent o the Jurifdiction of fuch Courtss but 8 if fuch Offence
17 ob 5::%1:(;2?; il?c Neglect of a Duty created by Cu{’tom[,_ it {s qufﬁtll?:gic
1 Vent.rog. 3 T like Cultom for a Diltre s, thI.lgl -
Raym, 204. whethier it do not require the i : Cu B oare Bonefi of
Keb. 701, ick Nature; bue if it be for the B private .

;”9{{7‘},}"6 ts}:lbi;:ci?f i: fl;ggll;cclcari That no Diftrels is incident to it without a {pe-
1) RO, 70. H
s Si.ii.:: Cla.lS‘ ;u[zgm. Secondly, That the Sheyiff, or Lord of a Leet, may for
FE s b Fines Amercements diftrain the Goods of the Offender in i any
Jco. Eeet 28, fach me:s! i :Iggf)nnt or Precin& of the Leet, of whom{oever ghcy
iz Avowry ﬁar;ld?;wl::);zir;n except kyonly in fuch Lands which fhall be in the ‘Ku)]gs

I-il:nr:!sfi for that all fuch Lands, while they contilnl(lf in the King's Pof

o L. 1,2, ? ildiftion of (uch Courts. )

g’q 4.L 1,2 fefgot:, a;e “31{]13]:5: ;U{r%fatti:_géglugz D; ftrefs may lawfully be tak;n in thh.e
2 Inft. rod. _ec. 27. 3 Lebridge, cap. 15. whic proli-
47Ed 3| tighways for that the Statute of Mar ebr: 'f]tendid Sty o Diftrfics
Foz Dift. o5 bits the Taking of a Diftrefs there, is to be i d
f‘ﬁix. Abr. taken for Services due by Way of Tenure of Lands. -
78 Bl 5. Sect. 28, Fourthly, That fuch Fines and Am?“;eme;;sdbf:m%e(frfo?
13 Inft. 131. A i er’'s Bealts can lawfully iftra
”féd;'-:f'a' pgrromtlhglf{;l?cteﬁc; cllzavg tbr::z% li:iant and couchant on the Lands of the
L =75 them, .
1\\47]3-;,]3_:' ﬂ der
41 E3 26, Offender. : it i s to be v agreed, That where any
EN 8100 fi 'SIEEEZ 29’t isFilr?ItlI]lg,Kahg?: [l-ltag?iesm the Goods cﬁﬂraincd tor {uch Fines
Owen 146, 1uCH Cour ' : fold. after they have been kept a rea-
N:';n:-.:.* and Amer.cements may lawaUfY{_b‘iet;oﬂ 3 Days: agd st feems the better
Con.RolA. fonable Time, as the Space of fix Y83 : Opinion
66g. pl. 20.
2 l'glEtlEy 61.
Finch 476. 2
* Hegley 62,

4
F
194

19Rol. Abr.
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4 Opinion, That where any fuch Court is in the Hands of a common R 7466
Perfon, if the Goods were diftrained for an Offence of a publick Nature, ,R;‘{j,{:l‘, 16.

they may be {old of common Right, without any fpecial Cuftom for that Noy. 17.
Porpofe. o %ﬁ;{[lile;.fz.
Sect. 30.  Sixthly, That na Bailiff can lawfully diftrain for any fuch i H 514 s,

Fine or Amercement, without a (pecial ® Warrane for fo doihg, which 21 H 740.b,

: . b + b
mu(t be fet forth by him in an Avowry or Juftification of fuch a Di- C?J_"‘,g’,ﬁ’;;:;
{trefs. ;;v?a.

i . - oor §74.
Sect. 31.  As to the Recovery of fuch Fines and Amercements by AL

Action of Debt, being fearce able to find any Thing remarkable concera- o). 5,5

ing this Matcer, except what hath been already taken Notice of, 1 fhall 2 Keb. 7450
content my {elf with this one Obfervation, That the Defendant fhall 51:'};?;‘7-
¢not be {uffered to wage bis Law in any fuch Adtion, becaufe it is ground- Co. Lic. 19s.

ed on the A& of a Court of Record. BieLey Sad
Se. 32. As to the fifth Particular, viz, What farther Penalty may rospi a8

be added to fuch Fines and Amercements, there feems to be no Doubt, ¢ ser Kitchin

but that upon a Prefentment of a common Nufance in a Torn or Leet, e K
the Sheriff or Steward way either amerce the Perfon prefented, and 4 al- 51, 52, 5,

{o order him to remove the Nufance by fuch a Day, under Pain of for- COﬁE?th?z-
feiting a certain Sum, or may order him to remove it under fach a Pain [g5 5 s

¢ without amercing him at all,  But it feems doubtful, Whether fuch Cro Jac;sa.

Per{on be bound at his Peril, to take Notice of and obey {uch Order, being :JSIRP"]“':E’“
made in his f Abfence, unlels exprefs Notice be given him of ity but if 2 Rel. Abr.
he have fuch Notice it feems clear, That he fhal] forfeit the Pain npon a 735

RolRe 201,
Prefentment at another Court, that he hath not removed fuch Nufance, A;fyf;,m

& without any farther Proceeding: Allo it {eems, That no {uch Pain can 5 Mod. 130,

be affeered to any b lefler Sum than what is at firft fet; and icis (aid, Thae (35 o3

every {uch Pain when forfeited, may be recovered 1 either by Diftrefs or 13 Leoo. 5 &,
Aftion of Debt, in the fame Manner as a Fine or Amercement may be : Moor7s. pl.

And this Point {eeming to be agreed by moft of the Books cited in the ¢ gy, £13.

Murgent, it feems probable, That the Reafon of the Judgment is mifta- Bro. Leer 37,

ken in Fletcher and Ingrand's Cafe, as reported by Mr. Serjeant & Salkeld, 'Kfn(;f‘ gs"g:

wherein the contrary Opinion is faid to have been holden. Cro Juc 382,

t Rol. Rep.
1071.

Before | come to the Third Point, viz. The Authority of the Sherift (7.1 ase.
as Judge of the Torm, in Relation to the Appointment of Conftables, I 468.p. 5.
fhall in brief premife fome Confiderations concerning the Antiquity and Foner Bro.
Nature of the Office of a Conftable, kgﬁﬁ_’}, I

See sMod o8,

Sefl. 33.  And firft, as to the Antiguity o” the Office of a Conftable, 133"3

*

it! feems to be the better Opinion, That both Conftables of Hundreds, 38
which are commonly called High Conftables, and alfo Conftables of Ty- 12 H.7.184.

Owen 105,

things, which are ar this Day commonly called Petit Conftables or Ty~ Finch 336,
thingmen, and were anciently called Chief Pledges, were by the Com- Kitch 47,48,

mon Law, and not firlt ordained by the Statute of Winchefter, cap. 6. as it ;',UI;‘E‘ f;"
is bolden by ™ fome that they were; for that Statute doth not {2y, That Contra Cro.
there {hall be {uch Officers conftituted, but clearly {eems to fuppole that E" zgst_a';é-
there were fuch be‘ore the making of it. fiables. . 1o,

Sect. 34.  As to the Nature of this Office, there feems to be no Doubt 6 Co. 77 b.

but that the * original Inftitution of it was for the better Prefervation 3,’;}:‘:?”“‘
of the Peace; for which Purpofe a Conftable is faid to be authorized 4 Intt 26,
by the Common Law to © arreft Felons, and alfo all (afpicions Der- "5 the Boks
. . cired Scfkogs,
fons that go abroad in the Night, and{{]cep by Day, or refort to0 Bawdy- s, ch. 12,

Houfes ® Kirchin 48.
138 7. tob.
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; B.1Ch.S3. Houfes, or keep fulpicious Company, and to fupprels * Affrays: And to
ﬂ{‘,,'lf.‘;;6,°w': the {ame End al{o it @ feems, That he ought by the ancient Common Law,
45 E.3.37.  to prefent at the Torn or Leet all thofle within his Precin®t, who have not
:E:t‘:icl::f:} been admitted into fome Tything and fworn to the King's Allegiance; and
Crompt 114, it feems that he {till ought by the Law in ® ufe ae this Day, to prefent all
Dale. Sherif Offences inquirable in the Torn or Leety yet in the Oath fet down by
B ia 47. Kitchin, he only fwears to prefent all Blood (heds, Outcries, Affrays, and
Refcoufes done within his Office. _
¢Sk 380,  Setf. 35. Alloitis © faid, Thata Conftable was at the Common Law
381 a fubordinate Officer to the Confervators of the Peace: and confequently
fince the Office of fuch Confervators hath been difufed, and Juftices of
Peace conftituted in their Stead, it hath been always holden, That the
Conlftable is the proper Officer to a Juftice of Peace, and bound to execute
4 sMod. r30. his Warrants and therefore it bath been 4 refolved, That where a Statare
Sik. 175, authorizes a Juftice of Peace to convitt a Man of a Crime, and to levy
the Penalty by Warraot of Diftrefs, without faying to whom {uch War-
rant fhall be direfted, or by whom it {hall be executed, the Conftable is
* Sik. 3. the proper ¢ Officer to ferve fuch Warrant, and indictable for difobey-
2 Rol. Rep. ing it.
7% %'eé}'. 36, Yetin as much as the Office of a Conftable is wholly mi-
nifterial and no way Judicial, it feems, That he may appoint a Deputy
§ ; Rol. Abr. to execute a T Warrant diredted to him, when by Reafon of Sicknefs,
y91. A. Abfence, or otherwife, he cannot do it himfelf. For the Publick
Moor 845 Good requires, That there (hould be always fome Officer ready at Hand
pt. 33z, . v . -
3 Bulit. ;7. to execute fuch Warrants, and the too rigorous Reftraint of the Service of

?;{;1“11?' ;- them to the proper Officer, could not but fometimes Caufe a Failure of
. [ 4+ 1

a74. Juttices yet 1 do not find it fettled, That a Conftable can make a De-
18id- 355 puty without fome fuch fpecial Caufe.

§ Lev. a33.

E:_:f,hfﬁ;b_ For the better Underftanding of the Authority of the Sheriff, as Judge
. 555 of the Torn, in Relation to the Appointment of Conftables, I (hail con-

fider the following Particulars:

1. Whether the Sheriff in his Torn hath Power to make or remove
a Conflable.

2, What Perfons are privileged from being Conftables.

3. In what Manner Perfons duly chofen Coaftables, may be pu-
nifhed for refufing to be (worn.

4. What Remedy Perfons having a Right to this Office, or to be
dilcharged, may have to be admitted into, or reftored to it, of
difcharged of it

5. What Power Juftices of Peace have in Relation to thefe Matters.

Setf. 37. As to the firlt Particular, ziz. Whether the Sheriff in his

Torn, hath Power to make or remove a Conftable, it being faid in fome

& DaleSherift o Books, That both High and Petit Conftables are to be chofen and ap-
seo. o Dointed by the Sheriffin his Torn;and by % others, that they are to be
;4." *® cholen by the Decennary, it feems difficult to determine to whom this
hz Jones 212, Power doth of common Right belong s yet it feems clear, That whether a
Lamb. Con-~ Conftable be ta be chofen by the Sheriff or Decennary, yet he is tobe fworn
Sak. 175,  and placed in his Office by the Sheriff, as being judge of the Court.  Al-
{6 it feems certain, Thata Cuftom for choofing a Conftadle either Way,

is good ; and it feems to have been the Opinion of the Makers of 13

@ 14 Car. 2, 12. That the Lords of the Courts-Leet have this Power of

Common

3
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Common Right; for the faid Statute, on the Negleét of fuch Lords to ap-
point 2 Conlftable, gives to Juftices of Peace the fole Power of making
oney from whence it feems probable, That the Makers of that Statute
thought that the like Power did originally belong of common Right to
fuch Lords, and confequently to the Sheriffin his Torn, where there is
no Court Leet: But 4 it harh been faid, That 2 Cuftom in a Town that | Cro. C
the Inhabitants thall ferve the Office of a Conftable by Turas, according ;g "
to the Situation of their feveral Houfes, is not good; for that by fuch a 2 Keb. 309,
Courfe it may come to a Woman's Turn to be Conftable, as Inbabitant /1% 266,
of one of thofe Houfes; yet we find {uch Cultoms allowed to be good : Sid. 355,
in later Books; and it feems, That the Confequence of the Reafoning
abovementioned may well be denied, fince fuch Woman in fuch Cafe
may procure another to lerve for her.

Sett. 38. However it feems clear, That the Sheriff or Steward having
Power to place a ® Conftable in his Office, have by Confequence a Power » gug. 174
of removing bim. _

Seft. 39.  As to the fecond Particular, oz, What perlons are privi-
leged from being Conftables, it © feems certain, That if a {worn Attor- < Ny 1,2,
ney or other Officer of any of the Courts of Weftminfler-ball be chofen 113 .
into this Officc, he may have a Writ of Privilege for his Difcharge s o Ay
for that all {uch Officers, being bound to give their perfonal Attendance = Keb g77.
to fuch Courts, {hall be privileged from all {uch inferior Offices, which
it is apparent that for the moft Part they cannot perfonally execute s
And it hath been refolved, Thae fuch Officers thall huve this Privilege,
not only where there is no fpecial Cufltom concerning the Election of
Conftables, but ¢ alfo where they are chofen by a particular Coftom, ¢ 2 Keb, sos.
in refpedt of their Eftates or otherwife; for that no (ach Coftom fhali DB 0
be intended to be more ancient than the Ufages of thofe Courts, and : Lev. 25
therefore thall give way to them: And upon the like Reafons I find ic ¢ =66
taken for granted, That pradtifing Barrelters at Law, and the Servants ¢, Mog. 2a.
of Members of Parliament, have the fame Privilege, but I know not of 2 g-;_bd 578,
any Refolution to this Purpofe. D

Seti. 40.  Alfo it hath been refolved, That an f Alderman of London t; Jon. 46,
isnot compellable tobea Conftable, for that as an Aldermian he is bound Cro. Ca. s8s.
to be prefent in the City for the good Government of it.

Seff. 41. But & it hath been holden, That a Captain of the King's s sec 2 Keb,
Guards, being prefented to {erve as Conftable, in Purfuance of a Cuftom 39,
in refpedt of bis Lands in a Town, cannot claim this Privilege; for that e T
notwithftanding he be bound by his Office to perfonal Attendince on the 7 Lev. 233,
King’s Perfon, yet fuch Office being of late Jnftitution, fhall not prevail ;:‘;{"‘e‘b‘:’??-s
againlt an ancient Cuftom: Alo it b feems, That a pradlifing Phyfician , pod. A
being chofen Conftable in Purfuance of fuch Cuftom, has no Remedy
for his Difcharge; for that there are no Precedents of this Kind, and his
Calling is private; yet if fuch an Officer, ora i Gentleman of Quality :, g, +19.
who hath no fuch Office, or a pradifing Phyfician, be chofen Conftabie Con. 2 Keb,
of a Town, which has {ufficient Perfons befides to execute this Office, 578
and no {pecial Cuftom concerning it, perhaps he may be relieved by the
King's Bench : But it k feems, That even a Cuftom cannot exempt fitting x g4, 271
Per{ons from ferving the Office of Conftable, where there are not fuffici= see : Keb.
cat befides themn to execate it,  Yet this Points feem not to be fettled, as 923+
appears by the variousOpinions in the Books concerning this Matter which
are very differently reported,

Sett.
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2 Keb. 578,

Vide fapra
58 41,

Cra, Car g7,
Co. Ent. 572,
¢ Mod. 130,
Saik. 174,
$ Co. 38,

31 Mod. 24.
b5 Mod. 96,
129,

< Aleyn 78/
3 Mod. g8,

119,130,131,
1 Kebo 418,

Vide fupra.

fol. 46.

4 Keb, 414,
6 Co. 77. b,

Of the Sbm[f’s Torn. Book II.

Seit. a2, Itisalledged in the Petition of the London Surgeons, where-
on the Statute of § H. 8. cap. 6. is raade, That the Wardens and Fellowfhip
of the Craft and Myflery of Surgeons infranchifed in the City of London, nor
palfing in Number twelve Perfons, for the comtinual Service and Attendance that
they at all Hours and Times give to the King's People, bave been excmpied and
difebarged from all Offices and Bufinefs, wherein they fhonld ufe or bear any Man-
ner of Avmour or Weapon, &c. And thereapon it is enatted and eftablifh-
ed, That from thenceforth the faid Wardens and Fellowfhip be difcharged, and
not chargeable of Confiablefbip, Watch, and all manner of Office bearing any
Armour, &, and alfo that the faid Ar? extend to all Barber-Surgeons adimit-
ted and approved to exercife the faid Myflery of Surgeons, according to the Form
of the Statute made in that Bebalf, fo that they exceed not, nor be at any Time
above the Number of twelve Perfons.

Seff. 43. And it feems, That by the Equity of this Statate, and the
ancient Cultom of the Reatm, all Surgenns have been allowed the like
Privilege.

Seit. 44. Alfo it is enafted by 32 H. 8. 40. That the Prefident of the
Commonalty and Fellowfbip of the Science and Fuaculty of Phyfick in Loundon,
and the Commons and Fellows of the fame, fhall not be chofen Conflables in the
City of London or Suburbs of the fame, &c. Yet it {feems to have been hold-
en, That the Equity of this A& doth not extend to other Phyficians not
mentioned in it; perhaps for this Reafon, becanfe Phyficians have no
fuch fpecial Cuftom jur their Difcharge as Surgeons are {aid to have,

Seif 45.  Alfo it is enaded 6 W.'3. 4. which bath been continued by
fubfequent Statutes, That all Perfons ufing the Art of an Apothecary, who bave
been brought up and ferved as Apprentices in the faid Art for feven Years, ac-
cording 1o the Statute of 5 Eliz fhall he frecd and exempred from the Office of
Confiable, in the Conntics and Places where they live, for fo long as they ufe and
exercife the faid Art.

S:F. 46, Asto the third Particular, vin. 1o what Manner Perfons
duly chofen Conftables may be punifhed for refufiog to be fworn, it
feems, that no Perfon can lawfuolly be committed for fuch Refufal wich-
out more; but it is faid, That if the Party be prefent in the Court he
may be fined, and that if be be abfent, and have a certain Time and
Place appointed him for the taking of the Oath before a Juftice of Peace,
and have alfo exprefs Notice of fuch Appointment, and be prefented at
the next Court, for having refufed to take it accordingly, he may be a-
merced : Alfo it feems, That in either Cafe he may be indicted eicher at
the Seffions of the Peace, or before Juftices of Oyer and Terminer: And
it is advifable in all Pleadings in any A&ion concerning fuch a Fine ox
Amercement, and in all Indi@ments for {uch Refufal, fpecially and ex-
prefly to fet forth the Manner of every {uch Elecion, Appointment,
Notice, and Refufal, and ? before whom the Court was holden: And it
hath been adjudged, That it is infufficient to {ay in general, that the Par-
ty was b Debito modo electns or Legitime elefins, or that he had ¢ Norice
thereof, without fetting forth the {pecial Circumftances of fuch Notice,
e, Alfo it is @ faid to have been adjudged, That an Iadictment for
not finding a fufficient Perfon to ferve the Office of Conftable, without
fhewing that the Party refufed to ferve it himfelf, is infoflicient; and ic is
f2id not to be fufficient to fhew, That a Man was prefented and returned
to be a Chicf Pledge, without (hewing that there were other inferior

Pledges.
Seif. 47.
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Seif. 47. As to the fourth Particular, oiz. What Remedy Perfons
having a Right to be Conftables or to be difcharged, may have to be
admitted into or reftored to their Office, or difcharged of it; it {eems
clear at this Day, That the Cou't of King's Bench having the fupream
Controll of all inferior Jurifdictions, may upon the Complaint of any
Perfon apprehending himfel{ to be unjultly aggrieved in any fuch Re-
fpect, award 2 VWrit to the Judge of the Court, thereby commanding
him to {wear, reftore, or difcharge the Party as the Cafe {hall be; where-
upon if {uch Judge do not obey fuch Writ, nor an Alies-and Pluvies to
the fame Purpofle, nor return a fufficient Caufe to the Court to jathi-
fy his not obeying it; the Court will at laflt award a peremptory Man-
damus. '

Sect. 48.  Allo it hatly been holden, That a Perfon duly cholen Confta.
ble at a Conrt-Leet, and refufed to be {worn by the Steward, may be re-
lieved by the Seflions of the Peace; but this Point (hall be more fully
confidered in the next Seétion.

Secf. 49. As to the fifth Particular, ziz. What Power Juftices of
Peace have in Relation to thefe Matters, it is obfervable, That the Con-
ftable being a principal Peace-Officer, and it being neceflary for the
Prefervation of the Pesce, that every Vill fhould be furnifhed with
one; the Jultices of Peace have ever fince the Infiitution of their Of-
fice, taken upon them as Confervators of the Peace, not only to {wear
Conftables which have beecn cholen at a Torn or Lect, but allo to no-
minate and fwear thole who have not been chofen at any fuch Counrt,
on the Negleét of the Sheriffs or Lords to hold their Courts, or to take
Care that {uch Officers are appointed in them; alfo it {eems, That {uch
Juftices have always ufed for good Caufe to difplace fuch Officers
which have been {o chofen and {worn by them s and this Power of
Juftices of Peace having been confirmed by the uninterropted Ufage of
many Ages (hall not now be difputed, but {hali bs preflumed to have
been grounded on fufficient Authority. And fome have carried this Point
fo far, as to allow the Juftices at their Seflions to {wear one who was
chofen at the Leet, and unduly rejelted by the Steward, who had {worn
another in his Place,

Setf. 0.  However it is certain, That Jultices of Peace had Power
to nominate and {wear Conftables on the Default of the Torn or Leet,
before the Statute of 13 € 14 Car. 2, 12. Par. 15. and therefore, that
they have fuch Auachority in fome Cafes not mentioned in that Seatute,
which reciting, That the Laws and Statutes for apprebending Rogues and Va-
gabonds had not been duly executed, fometimes for want of Officers, by Reafon
Lords of Manors do not keep Cout- Lects cvery Year for the maksng of themy doth
ena’t, That in Cafe any Conflable, Headborough, or Tythingman fhall die or go
out of the Parifhy anp two jgﬂice.r of Peace may make and fwear 2 new Confla-
ble, Headborongh, or Tythingman, wntil the faid Lord fball hold a Court, or un-
3il mext Quarter-Seffions, who fhall approve of the faid Officers [o made and
fivorn as aforefaid, or appoint others, ar they fhill think fity and sf any Officer
fball continue above a Year in his or their Office, that then in fuck Cafe the Tu-
fhices of Peace in their Ruarter-Seffions may difcharge fuch Officers, and may put
another fit Perfon in bis or their Place until the Lord of she faid Manor fhall
hold a Conrt as aforefaid,

S, As

i Rol, Aty
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:RuelRep 82,
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As to the fifth genera] Point of this Chapter, viz. What Kind of
Offences are inquirable in the Sheriff's Torn, I fhall premiflc the follow-
ing Oblervations,

4 Tnlt. 261, 3. That it is no certain Rale, That fuch QOffences as are omitted in
Cramp. a13. 18 E. 3. concerning the View of Frapk-Pledge are not within
the Jurifdittion af the Torn or Leet.
Fitz Torn, 5. 2. That Offecnces made Treafon ar Felany or in any other Manner,
infe. 5. 53. having a Reftraint by Statute {uperadded to thar of the Common
T.aw, are not inquirable here in refpect of any {uch Sratute. bue
only as Offences at the Common Law ; for that the Jurifdi¢tion of
Keilw. 66.b. thete Courts is wholly canfined to Offences at Common Law
3. That no Offence whatfoever is cognifable inany fuch Court, un-
le(s it arofe Gince the holding of the lalt Coure.

Offences inquirable in this Court are cither
q >

. Capital, or
2. Not Capiral.

The Capital are either,

1. Treafons, or
2, Peloaies.

* Cromp, N
et Spee SefZ. g1, And el as to Trealoms, it is faid in * fome Books, That
293, the Sheriff in his Torn may inquire of them all in general, and inbothes,

186 12.b that he may inquire of all which are not againft the King's Perfon; t-.t

;{;jfj;,z_ “ 1 can find no Reafon given fos this Diltin&ion: And fincc it is a general
Leet 26 Ruley, That Offences ake inquirable in this Coure, in Refpeit of theie
‘fn}"s‘:f‘;_‘sgj being of a publick Nature, on which Account the loweft Offences 2-

4 Kitchin 8, gainft the King, as ¢ Mortmains and Purpreftures, and fuch like, ave in-

92 ¢ ., quirable in its it {eems (trange, That the higheft fhould be exemoted.
61.7. 4 b However itis @ cleas, That the Sheriff has no Power to inquire «f any
st Offence made Trealon by Statate, as of 2 Treafon, bat only as it was

See the wext

S ae an Offence at Common Law.

“oH.6.7,5  Sefl. 52. Secondly, As to. Felonies, it isalfo genarally faid in < fome
Kiechin 9, Books, That the Sheriff in his Torn way inquire of all Kinds of Felo
Cromp. 212. Dies, and in  others, That he may inquire of all except of the De thy
Dele. Sheriff Of a Man, or Rape, of the firfs of which it is {aid, That he cannor in-
%, 44.p. Quire, bacaufe it is not a common Nufance, but only 2 Wrong to. 2 fingle
23 E.4.22.b Perfon: But if this Reafoning be the only Foundation of this Ouiniory,
7H.6 12 it feems difficalt to maistain it; for if an Aflault and Battery of a fingle
ff“'“‘“*' Perfon being accompanied with Bloodfhed or Robbery, be inquirable im
4c AL j0.  this Court, in relped of the Enormity of the Offcnce, and the Dangex
Bro.Lect,id, to the Publick from (uffering fucl Offenders to. go unsclirained, it feems
Finch 141, ftrangg if fuch anm Affuule proceed to Masder, that it thou!d not be in-
Kicchin 22, qujrable imit aHor Bot it is ¢ faid, That the Sheriff cannet inguire of
oE s view Rape as of a Felony, becaufe itis madea Felony by the Statute of Weefp.
of Franks  mrinfler 3. 34. by which it is ena&ted, That he who ravithes 2 Woman,
P';dﬂ“- g, fhall bave Judgment of Life and Member: But if this Statate had only
21 E 4 20 Tepealed the 13th of Wefminfler 1. (by which this Offence, which was a
6H7.4b55 1 Felony at Common Law, was made a Trefpafs only,) it feems that it
Firz Torn. d
5 Leet 3. 3 wou
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would have reftored the Jurifdi&ion of the Sheriffs Torn over it as 4 SEss b
Felony, becaufe then it would have been a Felony by the Common Law D" #3:0!
again; but now it being a Felony only by the Statute, it is inquirable as 1R 3.4 a,
a Trefspafs only in this Court. ps s
1 2 View
of Frank-

Offences not Capitsl inquirable in the Sheriff’s Toen, are either, 5’?':;5‘; .8
weh, 37,38,
b4H.6 10 a.

1. Such as amount to an a&ual Trefpals, or Ryna
2 Such 23 do not amount to fuch a Trefspafs. Jro. Lect 15

] v Kireh. 1.
Seit. 33 And arft, as to (ich Offences amounting to an a&nal Tref- Is‘ruELuct 38,
pafs it is agreed, * That an Affan!t and Battery is inquirable here if 325+ 23

o . A Firchsq1.
there be any Bloodthed in it, but otherwife not; becaufe in fuch Cafe it ¢ D, She.

is not looked on as & comnon Grievance, but a3 an Injury to a particalar 1 394

Kiech. 11, 37.
Perfon, Conrrs 4.

Seif. 4. Secondly, That gl b Affrays are alfo inquirable here, for Leon 1.
that they are in terrorem Populi. ,;H,D‘;;'ihc'

Seft. s5. Thirdly, that the common © Breaking of Hedges, Walls, or FKiren 13,
Dykes, may alfo be inquired of in this Court, but not the Breaking of any 3% 39
particular Hedge, for that it is no common Grievance, TS E T

Setf. 36. Fourthly, Alfo it is commonly faid, that all 4 Pound Breaches of Frack-
may be inquired of in this Conre, as being common Grievatices, in direct Flge -
Contempt of the Authority of the Law, by which Pounds are provided 13,23, 4o.
for the legal Derainment of Diftreffes 6ill they fhall be delivered by due ‘g)(f;‘- Sherift

Couife of Law. Crompt 213,

Sec?. 57. Offences under the Degree of Capital, not amounting to an '44€.3. rg.
a&tual Trefpafs, and inquirable in this Court, either immediately con- Phid .
cern the King's Inter¢lt or do not. 135

Seif. 38.  As to thofe which immediately concern the King's Intereft, R!}'{rin- lgOE
it feems to be agreed, That all © Purpreftures or Incroachmencs upon iR L
the King, and f Alienations in Mortmain, and  Seifures of Treafure. 4 H 6. 10.
trove, or of ! Waifs or 1 Eftrays, or Goods ! wrecked, belonging to the [”,?oﬁ';’éf*'
King, may be inquired of in this Court : But it feems; | queftionable, Whe- s4r5qa,5 3,
ther a Prefeription in a Court-Leet to inquire of the Seifore of fuch n Kpen-
Things belonging to the Lord of it, being a Subject, be good or not, ', Lo,
fince it is again(t the general ¥ Rule of the Law, for the Court. Leet to take 4 Toft. 261,
Conufance of Trefpallts done to the private Damage of the Lord, becanfe f‘:‘f’;h” 23.
that would make his own Judge. 4F 4 2y

Se;t. 39.  As to Offerices of this Kind, which do not tremediately con. 41;*“ 262,
cern the King's Intereft, it {eems to be a general ! Rule, Thar all’ com- ré’mﬁ:;,{‘,‘;
mon Nufances are indi@table in this Coart s as all Annoyances to com. Y188 2View
mon Bridges or Highways, ® Bawdy-houfes, &« and alfo all other of Frank-
{uchlike Offences, as ® Selling corrupt Vigtuals or Expofifig them to Sale, E‘on.bl(.itch‘
© Breaking the Aflife of Beer and Ale, Negledting to hold a ? Fair or e b,
Market in Parfuance of a Grant or Prefcription: Alo it feems, That > }'{',-‘{'f,:“ 375
the Keeping of 4 falfe VWeights or Meafures is ndictable in this Court, Hob. 246.
whether it appear that they were a¢tually made Hle of or not: Alfo D212,
. _ It $h 300,
it is faid, that all common Dilturbers of the Peace may be here indicted, 138 2 vy
as * Batretors, ¥ common Scolds, * Bves droppers, and alfo all com- of Franks
mon Oppreflors, as f Ufurers, &v. and alfo all t dangerous and fulpici- Ridee
ous Peifons as Vagabonds; or tho' who go abroad in the Night, and ® Kicch.ro b,
fleep in the Day, or thofe wha inordinitely hasnt Taverns, having no | DIt She-
vifible Meanis to live by, & And alo all v Suitors to the Cotrt who . o iew
thall make Defanlt, &c. And % al 0 all tho's who (halt levy a Hue and of Frank-
Cry without Caufe, or fhall neglett to levy one where they ought, or to P98
purfue one rightly levied. Seite
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*Kirch. 13, Seft. 0. Alfo 2 it is {aid, That every Vill within the Precin@ of a

B . e e .. H P i
f;;ﬁ;r:r’."“’ Torn, is indiftable in it for not having a Pair of Stocks, and (hall forfeit

oseKirch. fve Pognds.

;*bmv Ab Ses?. 61, Allo by b Statute, many octher Ofences are inguirable in
291, this Conrt, which it would be too long to enumerate in this Place:

<VRol. Abr.  Seff, 62. But it hath been ¢ refolvod, Thar a Man cannot be amer-
$41 ane. ccd in a Court-Leet for forcharging 2 Common, becasfe this only con-
83 pl.7.  cerns the private Inteieft of the inhabitants.
S rRolL AL Qo g3, Yetit hath been ¢ holden, Thatif there be a By-Law made
N T Court-Leet, in Purvance of a Caltom to make By-Laws, That no
Lane 55, 56° one fhall receive a poor Man to be bis Tenant, who thall be chargeable
to the Town, under a certain Penalty 5 and aftérwards an Inhabitane
offend againft fuch By-Law, he may be prefented at the Court Leet and
compelled to pay fuch Penalty : But if {uch By-Laws be valid, it feems
clear, That they depend entircly on the Cuftom, and are not binding
of common Righty for that the Court-Leet, as fuch, bath nothing to
¢ 1eH. 714, 40 with fuch Mateers of a private Natore: And how far any fuch
2t 11.7.40.t. Court may receive, from a fpecial Cuftem, a new collateral Power of a
S0 85 different Nature from what natarally belongs to i, may deferve to be
Kirch. 45, confidered; but it ¢ feems, That of common Right any Court.Leet,
f10av.  with the Affent of the Tenants, may make By-Laws under certain Pe-
b4 I‘:;,’fg nalties, in Relation to Matters properly within the Conufance of fuch
Kirch. 73, Court, as the Reparation of the Highways, & Alfo there T feems to
S Sh-tt- be no Doubt, but that by Cuftom a Court-Baron may make By-Laws,
b Dalor’s for the well regulating of Commons and {uch like private Matters; and
gbc:ilffaﬂs- therefore where a Court-Leet and Baron are holden together at the fame
aar ¥ Place, asthey ufnally are, it ‘cems, That what is tran‘acled therein in Re-
Cro.Jac 551, lation to publick Matters, fhall be applied to the 8 Juridittion of the
ﬁ;:”:;;j’;':'{ Court-Leet, and what is donc in Relation to private Matters, (hall be in-
Dat. shenift tended to be done by the Court-Baron.
igf-[ 4 Seit. 64. As to the (ixth general Point of this Chapter, vix. Within
o VPO what Place Offences indiftable in the Sheriff's Torn mult ari’e, it feemeth
1t Rol. Ab, that it is not material, Whether fuch ® Offences did arife within the Hun-
§43 Leter D qred in which the Torn is holden, or not; for though the Sheriff ought to
ol PP hold bis Torn in every particular Hundred, yet it feems, That in cach
gé-!-i'f-lfﬁb_- of them he holds it for the whole Countyy and it is certain, That he
oro T hath a general Jurifdi@tion thronghout the wholes yet it feems, That the
Dait. $heriff Jurors fhall not be charged on their 1 Oaths to pre ent any Offences, but
29553953‘0 thofe arifing within their particular Hundreds: Al o/t is provided by the
m See the sooks Statute of Marlbridge, cap. 10, That tho'e who have Tenements in diffe-
shve aired,  yent ¥ Hundreds, fhall not becompelled to cometoany Torn, butenly in
sd 1ol 4 the Bailiwick wherein they (hall be converfant: Al it ! feems clear, That
1: . 7.18. no Offence arifing within the Precin@s of a Leet is inquirable in the
Mo go7. Torn, unle’s there hath been a Neglett to prefent it in the Leet: But
Cro. Jac 584, after fuch a Neglect it {eems the berter ™ Opinion, That it is inquirable
55 in the Torn, lealt otherwie there thould be a Failure of Juftice: Yet ie
Cont 4 Inlk Gems certain, That in pleading you # cannot juftify the Proeeedings of
e Cro. Jie. the Sheriff's Torn againft any Offence arifing within a Leet, without ex-
§5 1 prefly alledging that the Leet had negledted to inquire of ity for that
fuch a Negle& is not to be prelumed, where it doth not appear.

S:it. 63, As to the feventh general Point of this Chapter, ziz. By
what Jurors, and in what Manner, Indittments in the Sheriff’s Torn
ought "to be found, it is enafted by the Statute of Weflminffer, 2. 13.
That the Sheriff fhall take wa Ingueft either ex Officio, or by Virtue of the King's

3 Writ,

sIalt, 387,
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Writ, but by twelve lawful Men at the leaft, who fhall put their Seals to fuck Jn-
quifitions 5 and the {ame is alfo provided as to Bailiffs of Franchifes.

Se®. 66. In the Conftruftion of this Statute it hath been holden,

That if there be more than twelve Jurors, and all agree to the Inquili- putr. Sheas
tion, all maft {et their Seals to it; but that it is fufficient, if twelve of 38s.
them only agree, for thofe twelve to fet their Seals.

Seit. 67. And it is farther enalted by 1 R.3. cap. 4. That wo Officer
return or impamel any Perfon to be taken or put in any Inguiry in any Sheriff's
Torn, but foch as be of good Name and Fame, and having Freebold to the
yearly Value of 205, or Copybold to the yearly Value of 2165, 8d. on Pain of
40 8, &c. And that every fuch Indifiment before any Sheriff in bis Torn other-
wife taken, (hall be wvoid.

Sect, 68. And Note, That Courts-Leet feem to be within the Letter , g.0. 288,
of the faid Statute of Weflminfler 3. and are faid by fome to be within 5. P.C.85. .
the Equity of the faid Statate of t R. 3. but this feems queftionable ; for
it is faid, by fome Books, That any Perfon happening to be prefent at 7 #1.6.13. 2.
a Court-Leet, or to be riding by the Place where it is holden, may for 12 H.7.18.6.
the want of Jurors be compelled by the Steward to be fworn, whether ;5 [,}E,“:_'E_’
he be Refident within the Precin@ls of the Leet or noty by which it
feems to be implied, That any Perfon whatfoever is capable of being put
upon the Jury in a Court-Leet.

Sef. 69. And to prevent the Altering or Imbezilling of any fuch In-
di¢tment, it is enalted by 1 E. 3. Stat. 2. Ch. 17. TE:: the Sheriffr and
Bai!g?} of Franchifes, and all other thut do take IndiGments in their Torns, or
elfewhere, where Inditivients ought to be made, fhall take Juch Indictment by
Roll indented, whereof the one Part fhall remain with the Indittors, and the
other Part with him that taketh the Ingueft 5 fo that the Inditiments fhall not
be imbezilled as they have been in Times p;ﬂ;. and [o that one of the Inguefts
way fiew the one Part of the Indenture to the Juftices, when they come 10 make 2 Tofh 398,
Deliverance. 5.P.C.85. 4

Seff. yo. And there is no Doubt, but that this Statate extends as
well to Courts-Leet, as to the Sheriff's Torn.

S:tZ. 1. Alfo there are many particular Cuftoms and Ufages in Re- Keilw. 1412,
lation to the Taking of Indi&ments in thefe Courts; but it feems to have bl Sheas
been anciently the moft general Courfe, to impanel not only a Grand 358, 385
Jory, but alfo a Jury of twelve Men, which was commonly called the Crompr. 213,
Petit Jury; and that all Offences were firlt prefented by the Headbo- Reiiw. s, b.
roughs, and the Prefentments affirmed by the Petit Jury, before they 9 H. 6. 44 b
were brought to the Grand Jury : However it feems, That no Exception
can be taken to any fuch Indiftment, in Refpect of the Non-obfervance
of any fuch Cuftom or Ufage ; for that no Averment lies againft the
Als of a Court of Record, and every Judge of fuch Court thall be pre-
fumed to act according to the Rules of it.

Seit. 72,  What is above faid concerning Indi@ments taken before the
Sheriff in bis Torn, is to be intended of {uch only as are taken before
him ex Officio 5 for that be is reftrained to take any fuch Inditment, by
Virtue of any Writor Commiffion by 28 E. 3. 9.” Which reciting that the
People had fuffered many Mifchicfs, for that Sheriffs of divers Counties, by Virtue
of Commiffsons and general Writs granted to them af their own Suit, for their fin-
gular Profit to gain of the People, had made and taken divers Inguefts, to canfe
to inditithe People at their Will, and hadtaken Fine and Ranforn of thewt to their
own Dfe, and bad delivered thems 5 whereas fuch Perfons indicted were not broughe
before the King's uflices to bave Deliverance, dotbthereupon enai?, for 1o efcbew
all fuch Mifchief, that all fuch Commilfions and Writs before made, be utterly re-
pealed,and thas from thencoforth uo fuch Commiffions nor Writs fball be gmgfed.

T XN
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Sefl. 73. Yet it feemeth not to be clearly fettled, Whether by Vir.
tue of this Statute, all fuch Writs and Commiffions, and the Proceed-
ings thereon, be made wholly void or not.

Sef. 74. As to the cighth general Point of this Chapter, iz, In
what Manner Indicdtments in the Sheriff's Torn are to be proceeded upon,
it is recited by 1 E. 4. 2. That many of the King's People by inordinate and
infinite Indiglments and Prefemtments of Felonies and other Offences, taken be-
fore Sheriffs at their Torns or Law-Days, (wbich were oftentimes affirmed by
Jurors baving #o Confcience, nor amy Freebold, and often’by the Sheriff s me-
wial Servamts) had been arvefled and imprifoned, and conflrained to make grie-
vons Finei and Ranfoms, after which they bad been enlarged ont of Prifon, and
the faid Indidments apd Prefentments imbezilled and withdrawn. And there-
vpon it is enacted, That all Inditiments and Prefentosents before any of the
King's Sheriffs in bis Connties, except in London, their Under-Sheriffs,
Cerks, Bailiffs or Miniflers at their Torns or Law-Days, they nor any of
them fhall bave Power to attach, arreft, or put in Prifon, or to levy or take any
Fine or Amercement of any Perfon fo indicied or prefented, by Reafor of any

Juch IndiGiment or Prefemtment, but that the faid Sheriffs and Onder-Sheriffs,

Ulerks or Bailiffs, and their Minifters, fhall deliver all fuch Inditiments and
Prefemtments to the Juflices of Peace, at their next County Seffions, om Pain of
40 L. And that the faid Fuftices of Peace fhall bave Power 10 award Procefs
upon all fuch IndiGtments and Prefemments as the Law doth reguive, and in
like Forvs as if the faid Inditiments and Prefemtments were taken before the
Jaid Juftices of Peace 5 and alfo to arraign and deliver all fuch Perfons fo in-
ditled and prefented before the faid Sheriffi, &e. And fich Perfons which fbalf
be inditled or prefemted of Trefpafs, fhall make fiuch a Fine ar fpall feer lawful
by their Diferetions. Andthe Efireats of the faid Fines and Amercemens Jhall
be inrolled, and by Indenture be delivered.to the faid Sheriffs, Under- Sheriffs,
their Clerks, Bailiffs, or Minifters, or fome of them, to the Ufe and Profit of
him that was Sheriff at the Time of fuch Inditiments or Prefentments taken,
And if any of the faid Sheriffs, their Onder-Sheriffs, Clerks, Bailifs, or their
Miniflers, do arveft, attach, or put in Prifon, or canfe a1y Fine or Ranfom to
be taken, or levy any Amercemsemt, of any Perfon or Perfons Jo indicted or
prefemted, by Reafon or Colour of any fuck Inditiment or Prefentment taken be-
fore theam, at their Torns or Law-Days above ‘rebearfed, before that they have
Procefs from the faid Juflices of Peace, or Eftreats delivered ont, of the faid
Indicionnts or Prefentments fo bronght, delivered, and prefinted 10 them, that
then the Skeriffs which fo do, fball forfeit an Hundred Pownds.

Sei. 75. It is oblervable, That by the Words of this. Statote, Ju-
ftices of Peace may award Procefs-on any fuch Inditments, in like Man.
ner as if they had been taken before themfelves; and yet it is clear,
That if the Sheriff’s Torn had no Aathority (o take the Indi@mene re-
moved before fuch Juftices, they have no Power to proceed upon it, as
they might have done, if it had been taken before themfelves; for the
Statute in giving them fuch Power to proceed upon Indi@tments in the
Sheriff s Torn, muft be intended to mean fuch only as were there law-
fully taken, not thofe which were void ¢b initio, as being taken coram
won Judice s nor is there the lealt Intimation in the Statute, of an Intene
to inlarge the Sheriff’s Power in taking IndiG@ments, but the whole Pur-
port of it is to reftrain him from proceeding on them. And to this Pyr-
pofe it hath been (o largely conftrued, That not only the Judge of the

Court is punifhable for awarding fuch Procefs, but alfo the Officer for
obeying it.

3 Se. 76.
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Seit. 76. As to the ninth general Point of this Chapier, »iz, In *Finch 38s.
what Manner Indiétments in the Sheriff’s Torn are to be traverfed and foh %"
determined 5 it feems to be 2 agreed, That a Prefentment by b twelve 3 Moa. 138,
or more in a Torn or Leet, of any Offence within the Jurifdiction of the Dyer 43. pt-
Court, being neither Capital nor concerning any Frechold, fubjets the S eilw, o
Party to a Fine or Amercement without any farther Proceeding, and binds 1 45 E. 3. 26.
him for ever after the Day on which it is found, and admics of no Tra- b.27. .
verfe to the Truth of ic; but ¢ fome fay, That the Party may have a ¢ Fies. Bir,
Writ of falfe Prefentment againft the Jurors, the fame Day on which 27" ¢
the Indifkment is found ; yet it feems agreed, That no Inflance can be jr by s,
fhewn of any fuch Writ being a&ually broughe : Bat if the Prefentment ’
concern the Party’s Life or ¢ Freehold, as if it charge him with not re- .;5 H 7. 4.4.
pairing fuch a Highway, which he is charged to be bound to repais by Reitm a0
the Tenare of his Land ; it feems clear, That he may remove itintothe 67
King's Bench and traverfe it ; but not if it barely charge his Perfon, as Dy- 13-t 6+
for digging a Ditch in the Highway, or nof catting the Branches of his
Trees hanging over it, & Alfo it © (eems, That 2 Man may in like ¢ Keilw. 65,
Manner traverfe an Indi@ment of an Offence wholly out of the Jurifdi- :Z B3 a7
&ion of a Court-Leet; as of an Affray or Nofance done out of the Pre- =~
cin@t of it, or of the Non-Appearance of 2 Perfon at a Leet, who lives
out of the Precin& of it. But if the Affray or Nufance were within the
Precin& of the Leet, it fecems, That no one can traverfe it in Refpett of
his own not living in it 5 and that a Perfon who lives within the Pre-
cin& of a Leet, fhail have no Traverfe to a Prefentment for not appear-
ing at it. '

gSeEf. 77. But it feems certain, That at this D2y, neither the Torn
nor Leet, have any Power to try any Traverle whatloever, as hath been
more fully thewn, Sef7. 13. But it is certain, That the Juftices of Peace
may by Force of the abovementioned Statute of 1 E. 4. try a Manin-
diéted of Felony before the Sheriff in his Torn: Alfo it feemns, That they
may try a Perfon upon any other Indi&ment in the Torn, which is tra-
verfable at Common Law, but that they have no Power to take any Tra-
verfe of any other Indi@ment in the Torn; for that the Words of the
Statute are only, That they may award Procefi on any fich Inditiments, 4s
if they had been taken before themfelves, and alfo arraign and deliver the Per-

Jons inditied, which mult be intended of thofe indicted of Felony, who
only are faid to be arraigned, Aud that Perfons indided of Trefpafs, foall
make Fines, &c. by their Diferetion, without faying, That they fhall be
tried 5 by which it feems to be implied, That Perfons fo indicted fhall be
fined, as they ufually were before in the Torn, and {till are in the Leet,
and that in fome Cafes without any farther Trial, as is more fully fhewn

in the precedent Se&ion.
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CHAP XL
Of the Conrt-Leet.

Seil. 1. A Court-Leet is a Court of Record, having the fame Jurif

3 dic&ion within fome particelar Precinct, which the She-
riff’s Torn hath in the County : And therefore fince it hath been thewn
in the precedent Chapter, at what 2 Time and in what Place the Sheriff’s
Torn is to be holden, and what Perfons owe Suit to it, and ® what Au-
thority the Judge of it hath in Relation to his Proceeding on < Indi&t-
ments, and aifo in Relation to 4 Fines and Amercements, and the ¢ Ap-
pointment of Conftables; and having alfo thewn what f Kind of Offen-
ces are inquirable in this Court, and within what & Place {uch Offences
mult arife, and by what P jurors, and in what Manner, Indidments in
it are to be found, and in what Manner they are to be ! proceeded upon,
traverfed and determined; and (ince the Court-Leet hath regularly the
very fame Jurifdition with the Sheriff’s Torn as ta all thefe Points, ex-
cept in fome fpecial Cafes, which have been already taken Notice of in
the Chapter concerning the Sheriff's Torn; 1 {hall refer the Reader to the
{aid Chapter for all thefe Particnlars, and fhall only confidex in this
Place,

1. The End of inftituting the Court-Leet.

» How far it exempts thofe who live within its Precinés from
the Torn,

3. How far it is {ubje& to the Overfight of the Torn.

4. For what Canfes it may be forfeited.

5. What ought to be the Form of a Caption of an Indictment in it,

[

Seff. 2. As to the firft Point it feems, That anciently all People who
now owe Suit to any Court-Leet, were bound to come to the Sheriff's
Torn, in order there to take the Oath of Allegiance to the King, and
to be incorporated into fome Tithing, and for {uch other Purpofes as are
fet forth more at large in the precedent Chapter, Sect. 2. But it being
more-for the Eafe of the People, to have Courts of ¢his Kind holden in
their own Townfhips or Manors ; Dy Degrees, Grants of {uch Courts
were obtained from the King for moft Manors and Towns, not only
by the Lords of Manors, bat alfo by other Perfons, who had no Lands
in the Places for which they obtained fuch Grants: And for a Recom-
pence to fuch Grantees, for the Charge and Trouble they were {uppofed
to have been at in procuring fuch Grants, it was ufual for the Inhabi-
tants who had the Benefit of them, to agree to pay a certain Sum of
Money, called Capitage, or certun Lete, &rc. at every (uch Court-Lect s
and for the Non-payment of this Duty or Refufal to prefent it, fuch
Grantees may prelcribe to amerce the Defaulters, and to diftrain for the
Amercement; but no {uch Prelcription fhall be allowed for any other
Matter whatfoever of a private Nature.

2 Seft.
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Sed. 3. As to the (econd Point, wiz. How far a Court-Leet exemnpts * Dilr. She.
thofe who live within the Precinés of it from the Torn, it {cems to be ','_-ij‘:‘s‘*;’
a general ® Rule, That no Man can be within two Leets at the {ame 6To 77, b.
Time, and in the fame Relpeft; from whence it follows, That he who B S 1.
refides within the Precin@s of a Leet, the Lord whereof doth duly hold o yuesse:
his Court, cannot be compelled to come to the Torn, or any other fupe- See Ch 1.
vior Leet, for the Taking the Oath of Allegiance, orany other fuch like }&- 12
Purpofe, which may be as well anfwered by his Attendance at his own 54
Leet: Yet if fuch private Leet have not the general Jurifdition of s Rol. Abr.
the Torn, but be ® (pecially graoted for two or three Articles of it on- {0 ...
ly s it {eems, That the Inhabitanrs within its Precinét muft attend the v 1424
Sheriff’s Torn for all fuch Matters of which fuch private Leet hath no :UR”’;,,A;”'
Jurifdiction ; Alfo it ¢ feems to be a good Prefcription for 2 Grand Leet, CCr;c;.}aC,ssg
(to which other inferior Leets may be fubordinate in the fame Manner as Rayin: 204
that is to the Torn,) to oblige the Chief Pledges, and a certain Number g =" 7%
of the Inbhabitants of every Town within its Precin@, to appear at every SceCh. so.
fuch Grand Leet to inquire of fuch Offences as have not been inquired of Se&. 13, 64,
in the inferior Leets.

Sect. 4. As to the Third Point, viz. How far the Court-Leet is fubje
to the Overfight of the Torny it is faid, That the Sheriff’s Torn as an « g, 245,
d Overfeer of this Court, is to inquire whether the Tithings be whole or e Ch. 1o.
no, and to prefent Defaults that are not redreffed in the Leet; and it f;a?tj gg'“i&.
feems alfo, That it may of common Right inquire of the Concealment of 157, 5.
Offences inquirable in Leets, and of the Defaults of the Lords of fuch oo dacists.
Courts : However it € feems clear, That a Prefeription to this Purpofe is ,;;{‘;]‘,?f"‘
good. And there is no Doubt, but that if a Leet be f eifed into the Fiach 246.
King's Hands, all thofe who owed Suit to it ought to come to the Torn, Co. Lic

Sed. 5. As to the Fourth Point, @iz, For what Caufes a Court-Leet 555 5
may be forfeited, it feems, That this being a Franchife not intended to be Kiech. 33.
granted for the private Benefit of the Grantee, but for the Good of the ;“22’;‘_5"
Publick, from the more eafy and convenient Adminiftration of Juftice, 2 Rol. Abr:
fhall not only be forfeited by Adts of grofs and palpable Oppreflion and e
Injuftice, & but alfo by bare Omiffions, in not making it anfwer the End 5115 % b,
of its Inftitution 5 asin the not b punithing Offenders in the fame Man- * 1 Jua. 335,
ner as the Law requires, or in i neglecting to hold 2 Court when it ought X" 148 -
to be holden, (at leaft if fuch Neglelts be often repeated, and withoat a *Kiech 33.
reafonable Excufe,) or in not ¥ providing an able Steward to difcharge :‘F'. )‘E’-=33~
the Office, or in not taking-Care to have fuch other Officers, or other o g ™
Things as are neceflary for the Esecution of Juftice, as Conftables and 125, 698.
Ale-Tafters, & and ! Pillory and Tumbrel 5 but it is @ faid, That a 2’:;"”"7*’
Vill may be bound by Prefeription to provide a Pillory and Tumbrel, 1 Jon. 26;.
and ® that every Vill is bound of common Riglt to provide a Pair of e Bz
Stocks.  Quere, N’,’ﬁ: Gom.

Sett. 6. As to the fifth Point, ziz, VWhat ought to be the Form of " Kicn.13.a,
the Caprion of an Indictment in a Court-Leet, it hath been © refolved, (<29
1. That the Caption of an Indi@ment, ad Cur. Vif. Frane. Plg. cwom Cur. 324 507,
Baron. &vc. is good 5 for that the Words ewn Cur, Baron. {hall be rejeced 5 1 Jon. 282
and it cannot but be intended that the Indi&tment was taken by that Court, _, " ,-,ﬁ}_,'];_
which alone harh the Colour of Authority to take i, Salk. rgs.

Sect. 7. 2. That the not Setting forth in the Caption, whether fuch ¢y, , o
Court be holden by Grant or Prefeription, is helped by the Multitude
of Precedents.

u CHAP,
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CHAP XII
Of Arrefis by private Perfins.

Aving thus endeavoured to thew the Nature of the Courts which
[‘_1 have Jurifdi®ion over criminal Offences, I am now to thew in
what Maaner Offenders are to be proceeded againft by fuch Courtss
and in Order hereto [ fhall confider,

1. How they are to be apprehended.

2. In what Manner and in what Cafes they are to be bailed,

3. In what Cafes and in what Manner they are to be committed
to Prifon,

4- How far they and their Affiltants are punifhablc for an Hindrance
in bringing them to publick Jultice.

As to the firlt of thefe Poiats [ thall confider,

1. In what Manner fuch Offenders are to be apprehended by
private Perfons.

2. In what Manner by publick Officers.

3. In what Cafes it is lawful to break open Doors in Order to ap-
prehend them,

As to Arrefts of fuch Offenders by private Perfons, I fhall examine,

*3Inkt 53,

T1g. Iga.

H. P C g, 1. Where Arreflts of this Kind arc commanded and injoined
;,?OP.I,?. cap.r, by Law.

2 lofh. 52. 2. Where they are permitted by Law.

f;r;- Coron, 3. Where they are rewarded.

bPicz.Coron. L.

Be.¢ 5 Se¢i. 1. As to the firft Point it feems clear, That 2 all Perfons what-

90, foever who are prefent when a Felony is committed, or a dangerous
3H7 cop.s. Wound given, are bound to apprehend the Offender, on Pain of being
31of 53 fined and imprifoned for their Negled, b unlels they were under Age
4 Init 143. .

Cro.Car.25a, 3t th_c Tlmc'.

3 Leon. 207, Seff, 2. And for this ¢ Caafe, by the Common Law if any Homi-
Firz. Coron. o0 4e be committed, or dangerous Wound given, whether with or with-
233,193,299, . A .

352, 435. out Malice, or even by ¢ Mifadventure or Self-Defence, in any Town or
Cont.tLeon. jn the  Lanes or Fields thereof, in the Day-time, and the Offender e-

{378, 3.5, {cape, the Town fhall be amerced, and if out of 2 Town, the  Hun.
Fitz.Coren. dred fhall be amerced.

I Dyer 110, Seet. 3. And fince the Statute of Winchefler, cap. 5. which ordains
pl. 5. that & walled Towns fhall be kept fhut from Sun-fetting ro Sun-rifing,

I8PC.34 if the Fact happen in any fuch Town by Night or by Day, and the
%5p C.340. Offender efcape, the Town fhall be amerced.

3 Inft 3.
7 Co.6.b. 7.2,

4 Sect,
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Segt. 4. And as ail 2 private Perfons are bound to apprehend all thofe,
who fhall be guilty of any of the Crimes abovementioned in their Views ;‘[{;l{"? 90
fo alfo are they with the utmoft Diligence to purfue, and endeavour to 1 Iab. e,
take all thofe who fhall be guilty thereof our of their View, upona Hue
and Cry levied againft them.

Se#, 3. ® Hue and Cry is the Purfuit of an Offender from Town to,
Town till he be taken, which all who are prefent when a Felony is com slnfl 116,
mitted, or a dangerous Wound given, are by the common Law as well Dile. Juftice,
as by Statute, bound to raife againft the Offenders who efcape, on Pain £h 28 1os.
of Fine and Imprifonment: Aifo it © feems certain, That a Man may 2 Ink o
lawfully raife it againft one who {ets upon him in the Highway to rob 39s.
him: Alfo it is enadted by the Statute of d Winchefter, cap. 4. That Hue 5;3,?'5 83+
and Cry fhall be levied upon any Stranger who fhall not obey the Ar- 17, FHiT
relt of the Watch in the Night-times and ¢ 21 E, 1. which was made ; 9+ 36.b.
againft Trefpaffers in Forefts, Chafes, Parks and Warrens, feems to al- ephid &
low the Levying thereof upon any {uch Offenders. Butif a Man take rutes, fol.so.
upon him to f levy a Hue and Cry without {ufficicat Caufe, be fhall be g2 5309
punifhed as a Diftarber of the Peace. a2,

Sect. 65 In Order rightly to raife 2 Hue and Cry, you ought to go Cromets7s.
to the Conftable of the next Town, and declare the Fa&, and £ defcribe 2',?,,}’; 382
the Offender, and the Way he is gone; whereupon the Conftable ought Dak Juftice
immediately, whether it be Night or Day, to raife his own Town, and {jP,*¢ 1°9-
make a Search for the Offender  And upon the not Finding him, to fead Cromp. Dt
the like Notice with the utmolt Expedition, by Horfemen as well as 179-
Footmen, to the Conltables of all the neighbouring Towns, who ought
in like Manner to fearch for the Offender, and al{o to give Notice to
their neighbonring Conftables, and they to the next, till the Offender
be found,

Sei?. 7. Alfo every b private Perfon is bound to affilt an Officer demand- | .,
ing his Help for the Taking of a Fclon, or the Suppreffing an Affray, or rg W

Apprehending the Affrayers, &v.

Arrefts of Offenders by private Perfons permitted by Law, are either,

1. By their own Authority : Or,
2. By a Warrant from a Juftice of Peace.

Arrefts of this Kind by their own Authority, are either,

1. In Refpec of Treafon or Felony : Or,
2. In Refped of inferior Offences.

Arrelts of this Kind in Refpe& of Treafon or Felony, are either,

1. For the Sulpicion of fuch Crimes already done, or fuppofed to
have been done: Or,
2. To prevent their being done.

As to fuch Arrelts for fuch Sulpicion, I fhall endeavour to thew,

1. What are {ufficient Caufes of Sufpicion.

2. By whom the Perfon arrefted muft be fulpedted.

3. Whether any fuch Caufe will jultify an Arrelt, where no Trea-
fon or Felony at all hath beca committed, &

4 In what Manaer an Arreft for fuch Sufpicion isto be juftified
in Pleading, Sed.
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*:Hysb  Seff. 8. As to the firt Particular, ziz. What are fuflicient Caufes of
;?,',“b_m_ Sufpicion, I thall take Notice of fome of the Principal of them, which
11 £ ¢ 4 b. are generally agreed to jultify the Arreft of an innocent Perlon for Fe-

pi38 P26 fony, as

7E 5 ma  Seft. 9. 1. The common 4 Fame of the Country, Butit®b feems, That
H.P.C or. it ought to appear vpon Evidence, in an Aftion brought for f{uch an
Py, Arreft, that fuch Fame had fome probable Ground.

2 luft, 5. Secf. 10. 2. The©living a vagrant, idle and diforderly Life, without
Lrom 98 99. having any vifible Means to fupport it.

E’:&E,; 5.’:3 Set. 11, 3. Thebeing in ¢ Company with one known to be an Offen-

¢7E4.20. der, at the Time of the Offence; or ¢ generally at other Times keeping

et %, Company with Perlons of {candalous Repurations.

Pouln iy b, Setf. 12. 4. The being found in fuch Circumftances as induce a
o784 202 fyrong Prefumption of Guilty as f coming out of a Houle wherein Mur-

:f,fﬂr‘f f; a. der has been committed, with a bloody Knife in one’s Hand ; or being

H.P.C.or. found in ¢ Pofleflion of any Part of Goods [tolen, without being able

¢z Inf. g2, . .
Crompe. o3, 10 Give a probable Account of coming honeftly by them.

fi1Eggb.  Sed. 13. 5. The Behaving one's felf in {uch Manner as betrays a Con-
116091 fcioufinefs of Guilt; as b where a Man being charged with a Treafon or
Cro, '+E'.=g°a:'. Felony, fays nothing to it, but feems tacitly by his Silence to own him-

CraJacago, felf guilty; or where a2 Man accufed of any fuch Crime, upon hearing

Pule, 136, that 2 Warrant s taken out againft him, doth abfcond.

B.P.C g1, Sef 14, 6. The being ! purfued by an Hoe and Cry.

¥ Cusgz- ;. Seif. 15, Asto the fecond Particalar, viz. By whom the Perfon muft
ga8. 0" be fufpetted, upon {uch an Arre(t for Sufpicion ; it feems to be ¥ agreed,

*Crom 98,99 That the Law hath fo tender a Regard to the Liberty and Reputation of
E-i;zgulé?lq every Perfon, That no Caufes of Sufpicion whatfoever, let the Number
29 B 3.39. and Probability of them be ever fo great, will jultify the Arreft of an in-
Fiz Teelp.  nocent Man, by one who is not himfelf induced by them to fufpe& him
;’f{: 7. 5.2 to be guilty, whether be make {uch Arrelt of his own Head, or in Obe-
2: H.7.28 1, dience to the Commands of a private Petfon, or even of 2 ! Confiable,
H. B.Col. Sf, 16.  As to the third Particular, wiz. Whether any fuch Cauf of

:Til,{f}':,t.' Safpicion will juftify an Arreft where no Treafon or Felony at all hath

16. & been commirted,or dangerous VWound given: Iris holden in fome m Books,

st *® That none of the abovementioned Caules will in any Cafe jultify the Ar-
7Ed. 4. 20a. refting 2 Man for the Sufpicion of a Crime, where in Truth no f{ach Crime

z0 £ 465 hath been committed either by him or any other Perfon whatfoever. But
Cro. B 471, howloever this Rule may in general be true, it feerms very hardly maintain-

H.P.C.93. able in the Cafe of an Arrelt of an innocent Perfon upon a Hue and Cry

,Ilz(lf‘fﬁ;' b, levied againft him, in fuch a Place where his Chara&er is unknown,and
a H.7.15.b. with fuch other Circumftances, that the People of the Conaty have no
id.>- 1 Reafon to prefume it groundle(s; for in furh Cafes, it wounld be a great
N 4% Inconvenienceto difcouragePerfons from fol lowing aHue andCry, with that

CeoJuc. 194 Vigour and Diligence, which the Law expedts, and the Publick Good re-
?HP‘?C‘I_S’," quires, by making them liable to an Ation if it thould in the Event prove
2y 1.8 23. to have been levied without (ufficient Caufe, which they cannot take Time
ff'[{"ﬁ'sbl; to examine withont delaying their Pur{uit; And fince the Perfon injur'd
f:;,r;_j-,efp,' by (uch an ill.grounded Hue and Cry, has a good A&tion againft him
253 that raifed it, there feems to be no Neceflity, that he thould alio have a
295587 Remedy againft another.  And this Opinion feems to be the more plaufi-
s39. D. ble, for that among the ® Boaks © cited to maintain the contrary, Pthac
@39 K 3. %" which alone doth direcily affirm it, feems to go vpon an Argument mg-
;';f;f T,‘ "nifeltly inconclnGve; for it fays, That an Hue and Cry is not a {ufficient
° : Ian: rsrz- Authority to arrelt 2 Man unle(s a Felony bedone, becaufe the VWords lot‘

2 the
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the Statute of Wefbminfler 1, cap. 9. are, That all Men fhall be ready up-
on Hue and Cry to arreft Felons ; but where no Felony is done, there can
be no Felon, & to which it may be replied, That this Argument, if it
prove any Thing, proves that none but Felons can be arrefted on a Hue
and Cry, which feems to be maoifefily falles for it is agreed by all the
Books, That if a Felony be aBtually committed, an innocent Perfon on
whom a Hue and Cry for it is levied, may lawfully be arrefted: Alfo
there {eems to be no Doubt, but that he who barely attempts to rob a
Man, or who dangeroufly wounds him, may fafely be purfued and taken Vide fuprs.
by a Hue and Cry, and yet these is no Pretence to call fuch a Perfon a Fe- Se& 4 5.
Jou.

Sest. 17, And if it be granted lawfal to arrelt a Man on an Hue and
Cry where no Felony hath been committed 5 from the like Grounds it
feems alfo to follow, That it is lawful to arrelta Man on the Warsant of
a Juftice of Peace, where no Felony hath been committed but this Point
fhall be more felly confidered in the next Chapter.

Se?. 18. As to the fourth Particular, iz, In what Manner an Arrelt
for fuch Sufpicion is to be juftified in Pleading; it feems to be certain,
That whoever would juftify the Arreft of an innocent Perfon, by Reafon
of any fuch Sufpicion, ‘mult not only thew that he fofpeted the Party
3 himfelf, but mult alfo fet forch the b Caufe which induced him to have as:?&ul: ';“P"
fuch a Sufpicion, that it may appear to the Court to have been a fuffi- b2 Inft. 52,
cient Ground for his Proceeding: Alfo it feems © certain, That regular] F"]';" A
he ought exprely to thew, that the very fame Crime for which he mad); VE e
the Arrclt, was a&ually committed. Buot ¢ if 2 Man have {everal Caufes Bridgm. 63,
of fuch Sufpicion, he is not bound to infitt upon fome one of them on- 74438
ly, but may alledge them all; for that the Replication De fon tort Demefne, =7 H.8 330
an{wers the whole. A ¢ where a Man arrefts another, who is a&ually gf"'{‘c-m-
guilty of the Crime for which he is arrefted, it feems, That he needs not 4 2E 4 vo.u
in juftifying it, fet forth any fpecial Caufe of his Sufpicion, but may fay 17E.4.5 ab.
in general, that the Party felonioufly did fach 2 Fadt, for which he ar- Fig” &
re(ted him, &« 4 H 73914.‘ b

Se?. 15, As to the arvefting of Offenders by private Perfous of ¢heir > a. .
own Authority, permitted by Law for the Prevention of Treafon or Felony o Eg-12b
only intended to be done; it f feems, that any one may lawfully lay hold Imprifonm.
on another, whom he fhall {ec upon the Point of committing a Treafon or 5-9 E. 26, b
Felony, or doing an:ly at which would manifeftly endanger the Life of s s Ch.
another, and may detain him fo long till it may reafonably be prefu- 6o Se&. 23
med, thathe hath changed his Purpofe; and upon this Gronnd it & feemeth g pophum s,
to be the better Opinion, That not only a Conitable, but any private Per- 13.
fon, who fhali fce another expofe an Jnfant in the Street, and refufe to %‘;;‘r‘ 333
take it away, may {awfully apprehend and detaia him, tif] he fhall con- *
fent to take Care of it.

Seit. 20, As to the Arreflt of Offenders by private Perfons of their
own Authority, permitted by Law, for inferior Ofences; ith {eems clear, "seeB. 1. Che
That vegularly no private Perfon can of his own Authority arreft ano- 7 Sel. 13,
ther for a bare Breach of the Peace afcer it is over; for if an Officer can- SFatch 173
not juftify fuch an Arreft, without a Warrant from.a Magiltrate, furcly 4H.7.18 b.
# fartiori a private Perfoncannnt: Yerit is holden by ifome, thatany pri- gi,’,t,;:"lf’lj .
vate Porfon may lawfully arreft 2 fufpicious Night-walker, and detain him 1.b.2.a.
¢ill he make it appear, that he is a Perfon of good Reputation. Alfo it Sl g b
hath been® adjudged, That any ene may Jawfully apprehend a common  ; Jor. 249,
notorious ‘Cheat, going about the Country with falie Dice, and being Cro. G 234,
a@ually caught playing with them, in order to bave him before a Ju- ;ﬁ?'cﬁ’f‘
ftice.of Peace ; for the publick good requires the utmolt Diflconragement

X
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of all fuch Perfons, and the Reftraining of private Perfons from arrefting
them without a Warrant from a Magiftrate, wocld often give them an
Opportunity of efcaping : And from the Reafon of this Cale 1t feems to fol-
low_ Thart the Arrelt of any other Offenders by private Perfons, for Offences
in like Manner feandalous and prejudicial to the Publick, may be juftified.

Setl. 21, As to Arrefts of (uch Offenders by private Perfons, having
2 Warrant from a Juftice of Peace permitted by Law, there is no Doubt but
that wherethe Law authorizes Juftices of Peace to diret there Warrants o
fuch Perfons, it doth implicitly authorize the Execution of them by them,

As to the third general Point of this Chapter, viz. In what Cafts the
Arrefts of Offenders by private Perfons are rewarded by Law, 1 thall give
a fhort Account of the Statutes concerning this Matter, in Relation,

1. To Robbers in Highways.

2. To Counterfeiters and Clippers of the Coin.

- To Shoplifters, and other Offenders of like Nature.
- To Burglars and felonions Breakers of Houfks.

W

- Sef?. 22, And firft as to Robbers in Highways it is enatted by 4 o
S W. & M. 8. That whoewer fhall apprebend and take ome o move Thief or Rob-
ber in any Highway or Road in England or Wales, and profecnte hine or them
#3l] ke or they be conmvitted of any Robbery, committed in or wpont any High way,
Paffage, Field, or open Place, [hall receive from the Sheriff of the Connty where
Juch Robbery and Conviction flall be, withont paying any Lee for the fame, for
cvery fuch Offender fo convicted 40 1. within one Month after fuch Conviction
and Demand thereof made, by tendring a Certificate to the Jaid Skeriff under the
Hand or Hands of the Fudge or Fuftices before whom fuch Felon or Felons foall be
convicleds and in Cafe any Difpute fhall arife, between the Perfons fo apprebending
any the fuid Thieves und Roblers touching their. Right to the fald Reward That
then the faid Fudge or Juftices fo refpectively certiiying, foall by their faid Certs-
ficate divect and appoint the faid Reward to be paid in fuch Sharés and Proporti-
ons as ¥o them fhall feem juft and veafonable. " And if any fuck Sheriff® fball die
or be removed before the Expiration of one Month after fuch Conviction and De-
mand made, That then the next Sheriff fball pay the Jame within one Month after
Demand arnd Certificate brought as y‘ore/aia’._- And the Sheriff wtaking Defanlt
in paying the faid Sum, fhall forfeit double as ynch,

Sect. 23, And it is farther ena@ed, That if any Perfon fhall be killed by
any fuck Robber in endeavouring to apprebend, or making Purfuit after him, 1be
Executors or Adminiftrators, &, of fuch Perfon, foall receive 401. from the
Skeriff, &c. upom Certificate delivered under the Hands and Seals of the Fudge
or Fuftices of Affize for the County where the Fact was done, or the two next Fu-
Jlices of the Peace, of fuch Perfon being fo killed, which Certificate the faid Fudge
or Fufbices, upon fufficiens Proof before them made, are smmediately required to
give without Fee or Reward.

Sect, 24.  And it is farther ena&ed, That every Perfon who fhall (5 take,
apprehend, profecwte, or convict fuch Robber as aforefaid, fball bave as a fartber

ward, the Horfe, Furniture and Arms, Money and other Goods of fuch Robber,
that fhall be $aken with bim s any their Majefties Right or Title, Bodies Politick
or Corporate, or the Right or Title thereunto of the Lond o any Manor or Fran-
chife, or of kim or them lending or letting the fame to Hire 1o any fuch Robber
notwithflanding: Provided, That thie [ball not be extended to take away the
Right of any Perfonto fuch Horfes, Furniture and Arms 5 Money or other Goods,
Jrom whom the fame were before felomionfly taken.

4 Sect. 23,
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Sect. a5, Secondly as to Counterfeiters and Clippers of the Coin, it
is enalted by 6 & 7 Gul. 3. 17. That whoever fhall apprebend any Perfont
who fball counterfeit any of the current Coin of this Realm, or for Lucre clip,
wafb, file, or otherwife diminifl; the fame, or fhall canfe to be brought intothe K ing-
dom any clipt, falfe, or counterfeit Coin, and profecute fuch Perfon to Conviction,
Jpall have from the Sheriff of the County where fuch Comviction fball be, forty
Founds wpon the Judge's Certificate, &e.

Sect. 26, Thirdly, As to Shoplifters, . it is enalted by 16 & 11t
W. 3. 23. That whofoever fhall take and profecute to Conviction, any Perfon
who by Night or Day, fball in any Shop, Warchoufe, Coach-boufe or Stable, pri-
wately and flonioxﬂ) fleal any Goods, Wares, or Merchandizes, of the Valve of
5 8. (though fuch Shop, 8e. were not broken, and thangh so Perfon were in fuch
Shop, &c.) or fhall affift, hire, or command any Perfon 10 commit fuch Of=
fence, fhall have a Certificate thereof Gratis from the Fudge or Juftices, expreff
ing the Parifb or Place where fuch Felony was committed; and if amy Difpute
Jhall happen about the Right to fuch Certificate, the Fudge or Juftices fhall direct
and appoint the faid Certificate into fo many Shares, to be divided among the Per-
Sons sheréin concermed, as tothe faid Tudge, &c. fhall feems reafonable, which Cer
tificate (before any Benefit has been made of it) may be once affigned over, and
no morve, and the original ‘Proprietor or Affignee fhall by Virtue thereof, be dif-
charged from ol Parifh and Ward Offices, within the Parifb or Ward wherein the
Felony was committeds and the faid Certificate fball be envolled by the Clerk of the
Peace of the County, for the Fee of one Shilling: And in Cafe any Perfon bap-
per to be flain by any fuch Felons by endeavouring to apprehend them, bis Execu-
tors, &c. fhall have the like Reward, &c.

Sect. 27, Fourthly, As to Burglars and felonious Breakers of Houles,
it is enatted by 5 Aune 31, That every Perfon who fiall sake any one guilty
of Burglary, or tb?%faniom breaking and entring any Honfé in the Day-time, and
profecute them to Conviction, fhall receive above the Reward given by she above -
mentioned Statute of 10 & vt W, 3. the Sum of 40 1. within one Month after
Juch Conviction 5 concerning which the fame Rules in Effe& are prefcribed,
as are provided by the abovementioned Statutc of 4 ¢ 5 W, 3. 8. con-
cerning the Reward of 40/ to be paid to thole who fhall apprehend a
Highway-man.

CHAP XIL
Of Arrefts by publick Officers,

RRESTS of Offenders by publick Officers, are either by Virtue
of Procefs from fome Couft of Record, or withiout fuch Procefs.

Arrefts of this Kind by Virtue of fuch Procefs, fhall be confidered
hereafter in their proper Place.

Arrefts by publick Officers without fuch Procefs, are cither

1. By Watchmen,

2. By Conltables.

3. By Bailiffs of Towns, or
4. By Jultices of Peace.

Seft 1,
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Sett. 1. But before I confider the Nature of each of thefe in parti-
cular, 1 thall take jt for granted, That where-ever any {uch Arreft may
be juftified by a private Perfon, in every fach Cafe, « fortiori it may be
jultified by any fuch Officer. As to Arrefts by Watchmen, 1 (hall fisft
premife in what Manner Watch is to be kept in every Town, and then
fhall thew the Power of the VWatchmen.

SeiZ. 2. And firft as to the keeping Watch in every Town, it is ena-
&ed by the Statate of Winckefler, Ch. 4. That from thence/orth all Towns be
kept as it bad been ufed in Times paffed, That is to wit, from the Day of Afcen~
fion snto the Day of St. Michael, in every City fix Men [ball keep at every Gate,
in every Borough twelve Men, in every Town fix or four, according tothe Nuym.
ber of Inbabitants of the Town, and fhall watch the Town continnally all Night,
from the Sun fetting 1o the Sun-rifing.

Sect. 3. And it is farther enacted by § H. 4. 3. That the Watch ro be
made upon the Sea-Coafts through the Realw, fhall be made by the Number y’
the People in the Places, and in Manner and Form as they were wont to be nade
in Times paft, and that in the fame Cafe the Statute of Winchelter be obferved
and kept 5 and that in the Commilfions of the Peace this Article be put in, That
the Jufbices of Peace bave Power thereof to make Inquiry in their Seffions from
Time to Time, and to punifh them whick be found in Defawlt after the Tenor of
the faid Statute.

Sei?. 4. It hath been refolved, That a Stranger who is not an Jnha-
bitant of a Town, * cannot be compelled by Virtue of the {aid Statute of
Winchefter to keep Watch in it; but it feems to be agreed, That every
Inhabitant is bound to keep it in his Torn, or to® find another fufficient
Perfon to'keep it for him; from whenee it follows, That he is indiftable
for a Refufal: But it is © not agreed, That he may be committed by the
Conftable till he confent to do bis Duty.

Sett. 5. - As to the Power of Watchmen, it is farther cnadted by the
faid Statute of Winckefer, Ch. 4. That if any Stranger do pafs by the Waich,
be fhall be drrzﬂed until Morning., And if no Sufpicion be found, be foall go
quit 5 and if they find Canfe of Sufpicion, they fhall forthwith deliver bim to the
Sheriff, and the Skeriff may receive hism without Damage, and fhall keep him fafe.
by until be be acquitted in due Manner.  And if they will not obey the Arref?,
they fall levy Hue and Cry upon them, and fuch as keep the Town fhall follow
with Hue and Cry with all the Town and the Towns near, and fo Hue and Cry
Shall be made from Town to Town, until that they be taken, and delivered to the
Skeriff as before is faid: And for the Arveflments of fuch Strangers none fhall be
punifbed,

Seit. 6. It is holden, That this Statute was made in Affirmance of
the Common Law, and that every private Perfon may by the Common
Law arreft any fufpicious Night-walker, and detain him till he give 2
good Account of himfelf, as hath been more fully thewn in the precedene
Chapter, Sedtion 20, '

Secondly, As to fuch Arrefts by Conftables, I (hall endeavour to fhew,

1. How far they may be juftified by their own Aothority.
2. How far by Virtne of a Warrant from a Juftice of Peace.

Sect, 7. And firlt, as to the Juftifying of fuch Arrefts by the Conftable’s
own Authority; it feems difficult to find any Cafe, whetein a Conltable
is impowered to arreft a Man for a Felony committed or atten pred in
which a private Perfon might not as well be jultified in doing it: B“rl;'hi'

cong
2
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chief Difference between the Power and Daty of a Conftable and a pri:
vate Perfon, in Refpelt of fuch Arrelts, (eems to be this, That the # for- * 1 Inft. 158,
mer has the greater Authority to demand the Affiftance of others, and kT Coo-
is liable to the feverer Fine for any Negle& of this Kind, and has no fure 17E 4 5ab.
Way to dilcharge himfelf of the Arreft of any Perfon apprehended by 3 E 718
him for Felony, ® without bringing him before a Juftice of Peace in or- :H.lPT.CI_S;:;
der to be examined, as fhall be more fully fhewn in the 16th Chapter; 112
whereas a private Perfon having made {uch an Arreft, needs only to de- "°F + b
Iiver his Prifoner into the Hands of the Conftable.

Se?. 8. Bat it is faid, Thut a Conftable hath Authority not only to
arreft thofe whom he (hall fee aftually engaged in an Affray, but alfo
to detain them till they find Sureties of the Peace, as hath been more ful-
Iy thewn in the © firft Books; whereas a private Perfon feems to have <y, g,
no other Power in a bare Affray, not attended with th:e Danger of Life, Se&. 14, 17
but only to ftay the 4 Affrayers ¢ill the Heat be over, and then deliver 4, ch 6+
them to the Conftable, and alfo to ftop thofe whom he fhall fee coming . ix, 13,
to join either Parcy: but it is difficule to find any Inftance wherein a
Conftable hath any greater Power than a private Perfon over a Breach
of the Peace out of his View; and it feems clear, That he cannot julti-
ty an Arreft for any {uch Offence, without a Warraat from a Juftice of
Peace, &.

Sect. 9. Asto the Juftifying fuch Arrefts by Conftables, by Virtue of
a Warant from a Juftice of Pcace, it {eems ¢ clear, That fuch an Arreft . DY. 244.
unlawfully mide by a Conftable without a Warrant, cannot be made pl s:.
good by 2 Warrant taken out afterwards; alfo it hath been € holden, gtz Ber4s.
That if a Conftable after he hath arrefted the Party by Force of any ,:;,mﬁt'
fuch Warrant fuffer him to go at large, upon his Promife to come again 2 Keb. 7o5.
at fuch a Time and find Suretics, he cannot afterwards arreft him by g}“;‘;g’""‘
Force of the fame Warrant : However, if the Parey return and put him- .~
felf again under the Cuftody of the Conftable, it {eems, that it may be i‘;'(’:b’“;;g’"
probably argued, That the Conftable may lawfully detain him,and bring pair.ch. 017
him before the Juftice in Purfuance of the Warrant; for if a Perfon 13E 4 9.2
taken by Virtue of a civil Procefs.and voluntarily fuffered by the Sheriff
to elcape, may afterwards upon his Return to the Prifon be kept by the
Sheriff by Virtue of the {ame Procefs, onlefs the Plaintiff rather chufle
to take Advantage of the Efcape againlt the Sheriff; {urely « fortiori upon
an Arrelt for a Crime, in which Cafe it is to be prefumed, that the Pub-
lick Good requires that the Party be brought to Jultices it fhall likewife
be lawful to detain a Perfon returning to the Officer after fuch an Efcape:
However as the Law {eems & not to be {ettled in Relation to {uch an E-
feape after an Arreft Ly Virtue of civil Procefs; {o neither doth it feem & s 1Danv.
to be clear in Relation to an Efape after an Arreft by Force of fuch a 4> 613
Warrant from a Juftice of Peace. ks

Sect. 10.  Butit eems clear, Thata Confltable cannot jultify any Ar- Heb: 2oz
reft by b Force of 2 Warrant from a_Juftice of Peace, which exprefly ap- ¢ ¢o e
pears in the Face of it, to be for an Offence whereof a Juftice of Peace 2 Keb. 206,
hath no Juri{diftion, or to bring the i Party before him at a Place out of b H. 8.06
the County for which hieis a Jultice. But it {cems, That he both may Crompe. iy7,
and ought to execute a general Warrant to bring a Perfon before a Juftice 48-
of Peace, to anfwer fuch Matters as thall be objected againft him on the | Cromes
Part of the King s for that the Officer onght to prefume, That the Juftice e
bath a Jurifdiction of the Matter, which he takes ¥ Conufance of, ‘unlefs , ,
the contrary appear 3 and it may often gfndanger the Efcape of the Partyto .

make
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Dalt.chs 1y make known the Crime be is a’ctufcd _of. But it feems to be very queftion-
Crompr.147, 3Dle, Whether a Conftable can jaftify the Execution of a general War-
148. rant to (earch for Felons or Ttolen Goeds, becanle fuch Vvarrnt feems
::lrol.,jéc.su. to be illegal in the very Face of its for that it would be extreanmly hard
1 Inft, 179-,-}.' to leave it to the Difcretion of a common OFc®r to arrcelt what Perfons,
reefeeaPre  gnd fearch what Houfes he thinks fit: And if a Joftice cannor legally
;;".:;‘gal'f_’” grant a blank VWarrant for the Arreft of a fingle Perfon, leaving it te
s, the Party to fili it up, furely he cannot grant fuch a general Warrant,
Dele. ch.i17. yhich might have the Effeét of an Hundrgd blank Warrants,
g 4T Seer, w1, Yet perhaps it is the beteer Opinion at this Day, That any
bae Juftice, Conftable, or even private Perfon, to whom a Warrant fhal) be diretted
o W ¢ from a Jultice of Peace to arrelt a particular Perfon for Felony, or any
seech12. other Mildemeanour within his Jurifdiction, may lawfully execute i,
?f:”'in'} whether the Perfon mentioned in it be in Truth guilty or innocent, and
e P whether he were before indiéted of the fame Offence oy not, and whethet
1LP C. 93, any Felony were in Trath committed or not; for however the Jullice hime
9t {cIf may be punifhable for granting fuch a Warrant without {ufficient
Grounds, it is reafonable that he alone be an{werable for it, and not the
Officer, who is not to examine or difpute the Reafonablenefls of his Pro-
ceeding 3 and therefore it {eems that the old Books, (cited in the forege-
ing Chapter, Se&. 15, 16,) which fay generally, That no one can jultis
fy an Arreft upon a Sufpicion of Felony,unlefs be bimfelf (afpect the Par-
ty, and unlefs the Felony were in Truth committed, ought to be inten-
tended only of Arrefts made by a Perfon of his own Head, of in Obe.
dience to the Command of a Conftable, or other fuch like minilterial
Db Officer, and not of fuch as are made in Purfuance of the Warrantof &
Daitch118, fuftice of Peace for inafmuch as it feems to have been the conftant and
6 Mod. 179. allowed Practice of late, to make out Warrants on the Sufpicion of Fe-
f‘i’ E13o lony, before any Inditment hath been tound againft the Perfon (ufpeéied s
0T and the fame (eems to be countenanced by 1 & 2 Ph & Mar, 13. and
2 & 3 Ph. & Mar. 1o. which dire® in what Manner Perfons brought
before Juftices of Peace upon Sufpicion, fhall be examined in Order to their
* 4 Ink 177 being committed or bailed ; and fince the ancient # Opinion, That 2 Ju-
it ¢ ftice of Peace cannot make out a Warrant againft a Man for Felony,who
c14HE 12 has not been indi@ed before, hath been b contradi@ed by conftant Expe-
}m. Erox riencey and fince in the very fame ¢ Report in which this Rule is laid
ment 37, down, That 2 Juftice of Peace cannot make a Warrant againft 2 Perfon
4:H 7. ;. pl. who has not been indicted ; it leems neverthelefs to be agrecd, That fuch
o P12 Warrant is a good Juftification for the Officer ; and fince none of the
st 7 4 1 9Bockscited by Sir Edward Coke to maintain the contrary Opinion,mention

19 H. ?_4;? the Cale of an Arrelt by Force of 2 Warrant from a Jultice of Peace, but

i"Ei_": o generally relate only to Arrefts by private Per{ons of their own Authority,
8 E 4 3. b, or by the Command of a Conftable ; and fince too, the € Cale, which is
oE 4 265 fulleft to the Purpofe,wherein itis reflolved, That an Arrelt of a Pecfon by
' ’E:‘f; j_’ », the Command of a Bithop for {aying, That he was not bound to pay
13 E.3 9.a. Tithes, could not be joitified by Force of the f Statate, which authorized
;?’EE:'; * Bithops to arrelt Perfons for Herefy, for which this Reafon is given among

Dyersss.  others, That the Bifhop himfelf could not jultify fuch an Arrelt, and
¢ 10T 7.15. COnfequently could not authorize anather to make it ; it may be anfieted,
f:114.cha's. Fhat the Refolution in that cale doth not wholly depend upon this Rea-
fon,but rather perhaps upon thefe,chat the Bithop’s Command was by Pa-

rol only, and not by Writing, and that the Stature gave him no Jurif-

diftion over Points not Heretical ; and thiat the Power of Imprifor ng

2 Perfons
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Perfons for meer Matters of Opinion ought to be firictly conltrued: And
farther, fince the Perfon injured by an Arreft on a Jaltice's Warran t, hath
a goad Action againft the Jultice who granted it, if he did it malicionfly
of his own Hand, in Order to opprefs or defame the Party, without any
probabte Ground of Sifpicion ; and therefore there is no Neceffity of gi-
ving a farther Remedy againft the Officer who obeys the Warrant: And
fareher, fince it is in general a great Difcouragement to Officers, to {ub-
je&t them to Actions for endeavouring to ferve the Publick, by paying
Obedience to the Precepts of thole whole Officers they are; it would
certainly be very difficult atthis Day, to maintain an ASion againft them
for any Arreft of this Kind, unle(s the Warrant appear to be for a Mat-
ter whercof the Juftice has no Juridition. 1t feems indeed to be holden
in Broucher's Cafe in Croke's fecond Report, That where an Officer arrefts
a Man by Force of 2 Warrant from a Magiltrate, pro certis Caufis, withoue
fhewing any Caufe in particolar, be cannot juftify himfelf in an AQion
brought againt him for fuch Arreft, without fetting forth the particular
Caufe in his Plea; and yet in this very Report it feems to be allowed,
That fuch a gencral Warrant is good ; ‘and if fo, it {eems Qtrange, That
the Officer fhould not be iuftified by fetting forth the Truth of his Cafey
fince if there were no good Caufe to jultify the Granting of the War-
rant, the Magiftrate ought to anfwer for it, not the Officer.

Sed. 12, Thirdly, As to fuch Arreflts by Bailiffs of Towns, it is enaft-
ed by the abovementioned Statute of Winchefler, Ch. 4. That ix great Towns
being walled, The Gates fhall be clofed from the Sun fetting until the Sun ;i/;’ng,
and that no Man do lodge in the Subnrbs, nor in'any Place out of the Town,
from nine of the Clock amsil Day, without bis BHoft will anfwer for bim : And
the Bailiffs of Towns every Week, or at the leaft every fifteenth Day, fball make
Inguiry of all Perfons being lodged in the Suburbs, or in foreign Places of the
Lownsy and if they do find any that bave lodged or received any Strangers or
Safpicious Perfons againft the Peace, the Bailiffs fball do Right therein.” And
furely it cannot be doubted, but that by Foree hereof fuch Bailiffs may
lawfully arreft and detain any fuch Stranger, being found under proba-
ble Circumftances of Sufpicion, till he fhall give a good Account of
himfelf.

Se, 13. Fourthly as to fuch Arrefts by Jultices of Peace, I fhall
firft take it for granted, That where-ever an Arreft of this Kind by
a private Perfon, or inferior Officer aing of their own Authority, is
cither permitted or enjoined by the Law, in every fuch Cafe, o fortiori,

fuch an Arreft by a Juftice of Peace in Perfon, is alfo permitted or ene
joined.

Arrefts by the Command of Juftices of Peace, as fuch, are either,

1. By Parol.
2. By Warrant,

Sed. 14.  And firlt, As to fuch Arrefts by Parol, it feems, That any
fuch Juftice may lawfully, by Word of Mouth, authorize any one to
arreft another, who thall be guilty of any a@ual Breach of the Peace
in his Prefence, or fhall be engaged in a Riot in his Abfence, as hath
been more fully thewn in the firft Book, Ch. 65. Sect. 16.

As
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As to fuch Arrefts by the Warrant of 2 Jultice of Peace, I fhall endea-
vour to fhew,

¢, In what Cafes 2 Warrant for fuch an Arre(t may lawfully be
made by fuch a Joftice.

2. In what Form it ought to be made.

3. How it s to be exccuted.

As to the firlt Point, I thall confider,

1. For what Offences {uch 2 Warrant may be granted.
2. Upon what Evidence,

Sett. 15. And firft as to the Offences for which fuch a Warrant may
be granted, there feems to be no Doubt, but that it may be lawfuolly
granted by any Juftice of Peace for Treafon, Felony or Premunire, or

supea ch.g. any ather Offence againft the Peace, as hath been more fully fhewn in
. 33,34 the Chapter concesning Fuftices of Peace: Alfo it feems clear, That where.
ever a Statute gives to any one Juftice of Peace a Jurifdiction over any
Offence, or a Power to require any Perfon to do a certain Thing ordain-
ed by fuch Statute, it impliedly gives a Power to every fuch Joftice to
make out a Warrant to bring before him any Perfon acculed of fuch Of-
fence, or compellable to do the Thing ordained by fuch Statate; for it
cannot but be intended, that a Starute giving a Perfon Jurifdi&tion over
an Offence, doth mean allo to give him the Power incident to all Courts,
of compelling the Party to come before him. And it would be to little
Purpofe to authorize a Man to require another to do a Thing, if it were
Dalr. <hor1q, £O be underftood that the Perfon aothorized had no Power to compel
alr churig, .
12 Cou1g0,  the Party to come before him.
3 S:e7. 16, Bat it feems, That anciently no one Juftice of Peace wounld
legally make out a Warrant for an Oﬁg’nce againft a penal Statute, or
other Mifdemeanour, cognizable only by a Seffions of two or more Ju-
frices ; for that one fingle Juftice of Peace hath no lurifdiction of fuch
Offence, and regularly thofe only who have 2 Jurifdi&tion over a Caafe
can award Procefs concerning it. . Yet the long, conftant, univerfal and
uncontrolled Pradtice of Juftices of Peace feems to have altered the Law
in this Particalar, and to have given them an Authority in Relation to
6 Mad. 128 (uchy Arrefts, not now to be difputed.

Set?, 17. But 1 do not find any good Authority, That arluﬂice can

juftify Sending a general Warrant to {earch all fufpetted Houles in gene-

H.p. C.g;. fal for ftolen Goods, as hath been more fully fhewn, Sefl. 10.
sloft. 1776, Secf. 18. Secondly, As to the Evidence on which {uch a Warrant is
to be granted, it {eems probable, That the Pra@ice of Juftices of Peace
in Relation to this Matter alfo, is now becowe a Law, and that any Ju-
frice of Peace may juftify the Granting of a Warrant for the Arreft of
¢ M-d. 129, a0y Perfon upon ftrong Grounds of Sufpicion for a Felony or other Mif-
awere Dalt. demeanour, before any Indidtment hath been found againft him. Yer
Conry 119, inafmuch Juftices of Peace claim this Power rather by Connivance,than
15, any exprefs Warrant of Law, and fince the undue Execution of it may
rave {o highly prejudicial to the Reputation as well as the Liberty of
the Party, a Juftice of Peace cannot well be too tender in his Proceed-
ings of this Kind, and (eems to be punifhable not only at the Suit of the
King, but aifo of the Party grieved; if he grant any fuch Warrant
2 groundlefsly

Dale. ehore
Bro.Peice 6.
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groundlefsly and malicioufly, without {uch a probable Caunfe, as mighe _
induce a candid and impartial Man to fulpe the Patty to be guilty. ?rf;:ﬂ' fg;’
8ett. v9.  And fince both Coke and Hale feem to difapprove of (uth o
Warrants granted upon Sufpicion, and the old Books {eem generally to $lnf t77-
difallow all Arrefts for the Sufpicion of Felony made by any other Per- ggpr'fréf_,’;,
fon whatlogver except the very Perlon who hath the Sufpicion; it is cb ra. &,
certainly a fafe Way of Proceeding for him, who hath the Sulpicion to ***
make the Arreft in his proper Perém, and to get a Wartant from a Ja-
ftice of Peace to the Coaftable to keep the Peace.
Set?. 20.  And perhaps there may be this Difference between the War-
rant of a Juftice of Peace, for {uch Caules which he has not Authority
to hear and determine as Judge without the Concurrence of others, and
fuch Warrant for an Offence which he may fo determine, without the
Concurrence of any other: That in-the former Cafe, inalmuch as he ra- ¢, g 50,
ther proceeds minifterially than judicially, if he a& corruptly, he is lia= 1 Lron. 1¢5.
ble to an Action at the Suit of the Party, as well as to an Information
at the Suit of the King: But in the later Cafe he is punifhable only at 1 Dinv. Abr.
the Suit of the King, for that regularly no Man is liable to an A&ion *79-pl1,3.6-
for wliat he doth as Judge.

As to the f{econd Point, oiz. In what Form fuch 2 Warratit is to be
made; I fhall lay down the following Rules:

Segf. a1, 1. That it ought to be under the Hand and Seal of the » Dalr. csp.
]u&ice who makes it out, 17

Sect. 22. 2. Thatit ® ought to fet forth the Year and Day wherein E:?f'g" 6;,5;

it is made, That in an Acion brought upon an Arreft made by Virtue ¢ Dalt.cap.

of it, it may appear to have been prior to fuch Arreft. S
Sect, 23. 3. That it is ¢ (afe, but perbaps not necefiary, in the Body iewss in Dale,

of the Warrant to fhew the Place where it was made; yet it fecms ne- ctp. 131.

ceffary to fet forth the County in the Margin, at leaft'if it be not fer | o5

forth in the Body. _ f,m;fs';,sq
Sed. 24. 4. That it may be made cither in the Name of the King, Cromps 1471

or of the Juftice himfelf, asappears from the Precedents above refetred to. & pateer17.

Sei. 25, 5. 4 That if it be for tlie Peace or Good Behaviour,it is ad- Ssprafetao:
vifeable to (et forth the {pecial Caufe upon whicli it is granted 5 but if e
be for Treafon or Felony, of other Offence of an enormous Mature, it
is faid, That it is not nieceffary to fet it forth; and it (eems to be rathes
difcretionary, than neceffary to fet it forth in any Cafe.

Sei?. 26, 6. 2 That fuch 2 Warrant tay be cither general, to bring , . ..
the Party before any Juftice of Peace of the County, ot fpecial, to bring 7. "
him before the Juftice only who granted it. ¢ Rol. Rep.

Sett. 37. 7. That it may be diretted to the Sheriff, Bailiff, Confta- 7§,
ble, or to any indifferent Perfon by Name, who is no Officer; for that Beo. Peace v
theJuftice may authorize any one to be his Officer, whom he pleafes to * D#'e- cap-
make fuch, yet it is moft advifable to diredt it to the Conftable of the {;ifj;,,p. 147
Precindt wherein it is to be executed 5 © for that no other ConRable, and 1+ H 8. 6.

a fortiori nio private Perfon, is compellable to ferve it. IS}:IUE.P:;;.C 6.

« Salk. 176,
As to the third Point, ¢ziz. In what Manner (uch Warrant is to be execu-

ted, I fhall lay down the following Rules,

Se#.28. 1. That a Bailiff or a Conftable, if they be fworn and
commonly Known to be Officers, and a& within their own Precind¥s,
Z need
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3E. 4. 4.3 need not (hew their Warrant to the Party, notwithftanding he demand
A g ® the Sight of it ; but that thefe and all other Perfons whatloever making an
9Co 6.  Arreft, ought to acquaint the Party with the Subftance of their Warrants,
and thatall private Perfons to whom fuch Warrants {hal} be direfted, and
even Officers, if they be not {fworn and commonly knowa, and even thefe, if
they at outof their own Precints muft thew their Warrants,if demended.
Secs. 29. 2. That the Sberiff having fuch Warrant dire&ed to him,
Dsle.czp.117. may authorize others to executeits but that every other Perfon to wiem
E-4 142 je 35 dire@ted, muft perfonally execute it yet it feems;, That anywne
may lawfully affitt him,
Set. 30. 3. That if 2 Warrant be generally diretted to all Confta-
bles, noone can execute it out of hisown Precinét; but if it be diredted
$ilk. 176 to a particalar Conftable by Name, he may execute it any where with-
in the Jurifdittion of the Juftice,

CHAP XIV.

Where Doors may be broken open in Order to make an

Arreft.

Sect., 1, ND now I am to confider in what Cafes it is lawful to
A break open Dooss, in Order to apprehend Offenders;
and to this Purpofe I thall premife, That the Law doth never allow of
27 A 35. fuch * Extremities but in Cafes of Neceflity; and therefore, That no one
Gaoi?: can jultify the Breaking open another’s Doors to make an Arreft, unlefs
"bair. axg 75. be firlt fignify to thofe in the Houfe the Caufe of his Coming and re-
H.P.C.90. gneft them to give him Admittance.
ting aocew * Sul#, 2. But where a Perfon anthorized to arreft another who is fhel-
tered in a Houfe, is denied quietly to enter into it, in Order to take him;
it feems generally to be agreed, That he may juftify Breaking open the
Doors it the following Inftances.
‘ar AL Sect. 3. 1. Upon a 2 Capias grounded on an IndiGment for any Crime
12 Co. 15.." whatfoever, or upon a b Capias from the € King’s Bench or Chancery, to
4Ioft. 131, compel 2 Man to find Suretics for the Peace or Good Behaviour, or even
combor 696 ypon a Warrant frema Juftice of Peace for fuch Purpofe.
Diltcapys.  Selt. 4 2. Upon a 4 Capias wlegatum, ox Capias pro five, in any Ac-
Crom. 1700 tion whatfoever.
sen P Secfos. 3. Upon the € Warrant of a Jultice of Peace, for the Le-
Cro. El go8. vying of a Forfeiture in Execution of a Judgment or Convidion for it
D e, 55, grounded on any Statute which gives the Whole, or but Part of fuch
*1 Jonss 233, Forfeiture to the King, and authorizes the Jultice of Peace to give fuch
234 Judgment or Convittion for it, L
¢ Dle Sefl. 6. 4. Where a f forcible Entry or Detainer is either found by
2 &8 1nquifition before Juftices of Peace, or appears upon their View.
tH.P.C.g90o, e, 7. 5. 8 Where one known to have committed a Treafon or Fe-
it cap. o8, 101Y, Or 1 to have given another a dangerous Wound, is purfued cither
11 E 4 9.2, With or without a Warrant, by a Conftable or private Perfon: But where
*13E3.7b. ope lies under a probable Sufpicion only, and is not indiced, it feems the

4 better
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better @ Opinion at this Day, That no one can juftify the Breaking opett
Doors in Order to apprebend him. ;‘I’,;f{‘?;g“
Set. 8. 6, Where an b Affray is made in an Houfe in the View or Con1yEga,
Hearing of a Conftable; or where thofe who have made an Affray in his Bro. Coren.
Prefence fly to 2 Houfe, and are immediately purfued by him, and he is Do cap. 78
not {uffered to enter 5 in Order to fupprefs the Affray in the firlt Cale, Fitz.Bsr. 110,
or to apprehend the Affrayers in either Cafe. VARG,
Sect. 9. 7. Where-ever a ¢ Perfon is lawfully arrefted for any Caufe Crom, 1305,
and afterwards efcapes, and fheleers him in a Houle. Dalr. cap. 78.
Se?. 10.  Alfo it is enatted by 3 & 4 Fac. 1. Par. 35, That upon any fn:‘;nl;;ﬂ"
Lawful Writ, Warrant or Procefs awarded to any Sheriff or other Officer, for the mene s,
Tehing of any Popifpr Recufant, flanding excommunicated for fuch Recufancy, °6 Mod.ag3,
3t fhall be Lawfiul, if need be, to break open any Houfe, T+
Sest. 11, But it hath been refolved, That where Juftices of Peace are,
by Virtue of a Statate, authorized to requirc Perfons to come before
them, to take certain Oaths prefcribed by fuch Statute, the Officer can-
not lawfully break open the Doors of the Perfons who thall be named
in any Warrant made in Purfuance of fuch Statute, in Order tobe brought
before the Juftices to take fuch Oath, becanfe fuch Warrant is not
grounded on a precedent Offence ; neither doth it appear, That the Party
either is or will be guilty of any: But it {feems clear, That if an Officer
enter into any Houle to ferve any fuch Warrant, and the Doors of the
Houfe be locked upon him, being in fuch Houfe, he or his Friends may
juftify Breaking them open, in Order to regain his Liberty 5 for that ;.
gven in the Execution of civil Proce(s, the Law allows of the Breaking Cro. Jic 51,

open Doors in the ltke Circumftances.

CHAP XV.
Of Bail.

Sect. 1. N D now I am to confider in what Manner, and in what
Cafes Offenders are to be bailed 5 as to which it is to be
obferved, That where-ever a Perfon is brought before a Juftice of Peace iy p ¢ (»
upon an Accufation of Treafon or Felony, he muft be ecither bailed or cfon',pt,'?s.;,
committed, unlefs it manifeltly appear that no fuch Crime was com-
mitted, or that the Caufe for which alone the Party was fofpected, was
totally groundlefs; in which Cafes only it is lawful to difcharge him
without Bail.

For the better Underftanding of the Nature of Bail, [ fhall confider the
following Points :

1. The Nature of Bail and Mainprize in general.

2. What {hatl be {aid to be fufficient Bail.

3. The Offence of taking infufficient Bail.

4. The Offence of granting it wherc it ought to be denied,

5. The



88 | Of Bail. Book II.

8. The Offence of denying, delaying or obftru@ing it, where it
ought to be granted.

6. In what Caies it is grantable,

7. ln what Form it is to be taken.

8. What fhall forfeit the Recognizaace.

And firlt, As to the Natuore of Bail and Mainprife in general, I
{hall endeavour to thew,

* Dale. cop.

1y 1. In what Refpets they agree,
Lsmb. 342, 2. In what they differ.
E.Iuﬂf.iﬂo.

1 Ric. 3. 3+

3 H.7. 3. Seit. 2. As to the firlk Particular it feems, That the Words Bail and
1% Ph & Mainprife, areoften ufed promifcuoufly in our # Law-Books and b Ads of
ar. T3, f P e e .

c {1 P C o6, Parliament, as fignifying one and the fame Thing; and it is © certain,

Daltcsp vis. That Bail and Mainprife agree in this Notion, that they fave a Man

14 %279 from Imprifonment in the common Gaol, by his Friends undertaking for

¢ firz, Main- him before ceatain Perfons for that Parpofe authorized, that be thall ap-
piife w3 13- pear at a certain Day, and anfwer the Crime with which he is charged,
peif: 9. and be joftified by Law,

Cioke,Bail & Sect, 3, As to the fecond Particular, The chief, if not the ? only,
‘(‘:’[}:“:P;;f;m Difference between Bail and Mainprife feems to be this, That a Man’s
Beoksaised wne Maingernors are < barely his Sureties, and cannot juftify the Detaining

dr ikt or Imprifoning of him themfelves, in Order to fecure his Appearance:
%}m'r. +H.6. But thata Man’s Bail are Jooked upon as his f Gaoless of his own Choo-
g pl.an fing and that the 8 Perfon bailed is in the Eye of the Law for many
3 ’]"5' * Purpofes, efteemed to be as much in the Prifon of the Court by which
111'v.C. p8. he is bailed, as if he were in the a&ual Cuftody of the proper Gaoler.
Fit. l}?i':'; But I do not find this Point clearly fettled in Relation to any other Court

35.0 .o, 0. befides the King's Beach, as hath been more fully thewn Ch. 6. Sedt. 4.
21H 7.33.p. However it feems certain in every Bailment, That if the Party bailed be

g5 " fufpected by his Bail as likely to deccive them, he may be detained by
pl.13.  them, and enforced to appear according to the Condition of the Recog-

39 H. 6 37. nizance, or may be I brought by them before the Juftice of Peace, by
‘;11' i's. o Whom he fhall be committed, unlefs he find new Sareties.

Pl 3. Setl. 4. As to the fecond Point, viz. What fhall be faid to be fuff.
'?‘:?}m ¢h- 6 cient Bail, it feems to be k agreed, That no Perfon ought in any Cafe to
» Fies. Main. De bailed for Felony by lefs than two; and it is ! {aid to be the Pradtice of
prife 12, 13- the King's Bench, not to admit any Perfon to bail upon a Habeas Corpus
i on a Commitmient for Trealon or Felony without four Sureties : Alfo = it
prif- 99.  [eems to have been anciently an' eftablithed Rule, That none under the
P =95 Degree of Subfidy-men, fhould be admitted to bail any Perfon for a ca-
¥ H.P.C. 97. Pital Crime: But the Manner of granting Taxes by Way of Subfidy ha-
Dalecap 114. ving been of late for many Years difofed, this Rule at Prefem feems to
S ot be of little Ule: But the only fure Way of proceeding in this Cafe, is
Rical Regi- to take Care that every one of the Bail be of Ability fufficient to anfwer
e e, the Sum in which they are bound, which  ought never to be lefs than
vo 8 a1ar forty Pounds for a capital Crime, but may beas much higher as the Ju-
H P.C.97. {tices in Difcretion fhall think fit to require, upon Confideration of the
T Deleo Ability and Quality of the Prifoner, and the Nature of the Offence :

H.P. C.o7. Andif it (hall feem doubtful, whether the Perfons who offer themf{elves
° Dale. ©9p. 1o he Sureties, be able to an{wer fuch Som; it is @ faid, That the Peifon

Cromp 194. Who 15 to take the Bdil, may examine them on their Oaths concernin,
their Sufficiency : Andif a Perfon who has Power to take Bail be fo far i[l'“(i
pole

4
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poled upon as to fuffer a Prifoner to be bailed by infufficient Perfons, it
is faid, That either he, or any other Perfon who hath Power to bail him, H 7. C. 96,
may require the Party to find better Sureties, and to enter into a new g”f;:if“ 7
Recognizance with them, and may commit him on his Refufal, for that
infufficient Sureties are as no Sureties.
Sert. 5. But Juftices muft take Care, That under Pretence of demand-
ing fufficient Surety, they do not make fo exceffive a Demand, 3s in ef-
fect amounts to a Denial of Bail; for this is looked on as a great Grie-
vance, and is complained of as {uch by 1 W. & M. Sefl 2, by which it
is declared, That Exceffive Bail ought not to be required.
Sedf. 6. As to the third Point, s, the Offence of taking infuffici-
ent Bail, it feems clear; That where-ever a Sheriff, in Purfuance of the
Statute of Weftwinfler, cap. 15. Or Jultices of Peace in Purfuance of the
fublequent Statutes, grounded on the faid Statute of Wefminfler 1. and
fet forth more at large in the following Part of this Chapter, thall admit
any Perfon to bail for Felony, with infufficient Sureties, who thall not
afterwards appear according to the Condition of the Recognifance, the
Juftices of Aflife may, by torce of 27 Ed. 1. chap. 3. commonly called vige Sopra,
the Statute de finibus Levatis, impofe fuch Fine on {uch Sheriff or Juftices cp 6. 5:@.
of Peace, as to fuch Juftices of Affife in their Diferetion fhall {eem pro- {)",‘1,,‘;;?_‘\:?;
per. But if a Prifoner, who is bailed by infufficient Sureties, do appeat 6.7.C. g7,
according to the Condition of the Recognizance, it {eems that thofe who
admitted him to bail are fafe, inafmuch as the End of the Law is an-
fwered, and che Appearance of che Prifoner as effectually procared by
fuch Sureties, as if they had been never fo fufficient,
Seif. 7. As to the fourth Point, w7z, The Offence of granting Bail
where it ought to be denied : There is no Doubt but that the Bailing of § P.C 33
a Perfon who is not bailable by Law, is punifhable either at Common §; 77, At
Law, a3 a negligent Etape, as (hall be more fully faewn in the Chap. .:)
ter concerning Elcapes, or as an Offence againit the feveral Statutes con- Ficz, Effape
cerning Bail. G gn
Se#. 8. And firlt it is enalted by the Statute of Wefminfler 1. 15, 113
That if the Sheriff, or any other, let any go at lLurge by Surety. that is not re-
plevifable, if ke be Skeriff, or Conflable, or any other Bailiff of Fee, which
bath keeping of Prifons, and be thereof attainted, he fhall lofe bis Fec and Of-
Jice for ever.  And if the Onder-Shersff, Conflable, or Bailiff of fuch as have
Fee for keeping of Prifons, do it contrary to the Will of his Lord, or any other
Bailiff being not of Fee, they foall bave three Years Imprifonment, and make Fine
at the King's Pleafure,
Seit. 9. Alfo it is enatted by 27 Ed. 1. commonly called the Statute
de finibus levatis, cap. 3. That the Fuflices affigned to take Affifes, & when gy, guo
they deliver the Gaols, &c. fball inguire if Sheriffs, or any other, bawe lit out Chaps 6.
by Replevin Prifoncrs not replevifable, or have offended in any Thing contrary 1o g:c& R
the Form of the faid Statute of Weltmin(ter 1. and whom they fball fud Guilty =
they fhall chaften and punifh in all Things, according to the Form of the fuid
Statute,
Seft. 10, And it is farther ena@ed by 4 Ed. 3. 2, That at the Time of
the Affignment of Keepers of the Peace, Mention fhall be made, That fuch as fhall
be indided, or taken by them, fhall not be let to Mainprife by the Sheriffs, nor
by none other Minifters, if they be not mainpernable by Law; nor that none whe
are indidfed (ball be delivered but by the Common Law. And that the Fullices vig. Supra,
affigned to deliver the Gaols, fhall have Power to ingnire of Sheriffs, Gaolers, Cap.s.
and others, in whofe Ward fuch Perfons inditled fhall be, if they make Deli- S8 1003
Aa

verance,
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gerance, or let to Mainprife, any fo inditted, which be not mainpernable s and to
punifh the faid Sheriffs, Guaolers, and orbers, if they do any thing againfi the
aid Al
J Set. 11, And it is enatted by 1 & 2 Ph. & Mar. 13. That no Fuftice
or Jufbices of Peace, foall let to Bail or Mainprife any Perfon or Perfons, which,
for any Offence or Offences, by them, or any of them committed, be declared not
t0 be replevifed or basled, or be forbidden to be replevifed or bailed, by the above-
sentioned Statute of Weltmintter the firlt, cap. 15.  And that the Juftices of
Guaol-Delivery of the Place where fuch Fuftices of the Peace fhall be guilty of fuch
Offence, upon duc Proof thereof, by Examination before them, fhall for every fuch
Offence fet fuch Fine on every fuch Jufbice, as the fame uftices of Gaol- Delivery

fhall think meet, &c.
Secr 12. It hath been refolved, That it is no Excufe for Juftices of

Peace admitting a Perfon to Bail, who was in Truth committed for 2
Caufe not bailable by Law, that they did not know that he was com-
mitted for fuch Caufe; and that no other Caufe of his Commitment
was mentioned in his Mittimus but the Sufpicion of Felony; for that
they ought, at their Peril, to have informed themfelves of the Cauofe for
which the Party was committed, that they might be fatisfied that he
was bailable by Law.

Seft. 13, As to the ffth Point, viz. The Offence of denying, delay-
ing, or obltru@ting Bail where it ought to be granted ; this feems to be
a Mi(demeanour, not only by the Statute, but alfo by the Common Law,
and punifhable thereby as an Offence againft the Liberty of the Subject,
not only by Acion at the Suit of the Party wrongfully imprifoned, baut
alfo by Indi&ment at the Suit of the King.

Secf. 14. But it (cems clear, That he who has Power to bail another
is not bound to demand of him to find Sureties, and to forbear com-
mitting him “til he fhall refufe to find them; but may well jultify his
Commitment, unlefs the Party himfelf fhall offer his Sureties.

Seff. 15. The principal Statuotes relating to this Offence, are the above-
mentioned Statote of Heffminfler 3. 15. and the Statute de finibus, cap.
3.and 31 Car. 2. cap. 2. commonly called the Habear Corpus A&: By the
firlt whereof it is enatted, That if any with-bold Prifoners replevifable, after
that they have a.r}"cred ﬁ:ﬁcs’eﬂt Surety, be fball pay a grievons Awerciament to the
King. And if be take any Reward for the Deliverance of Sueh, be fhall pay
dowble to the Prifiner, and alfo fhall be in the great Mercy of she King. And
by the later of the faid Statntes it is enatted, That Fuftices of Alfife foall
inguire if Sheriffs, or any other, have Eﬁé»ded in any Thing comtrary to the faid
Statute of Weltminfter, and whom they fhall find Guilty they foall punifh in all
Things according to the Form of the faid Statute.

Soct. 16, Alfo it is recited by the above mentioned Statute of 31 Car.
a. That great Delays had been ufed by Sheriffi, Gaolers, and other Officers, to
whofe fofad; the King's Subjecds had been commtied for criminal, or fuppofed cri-
minal Matters 5 in making Return of Writs of Habeas Corpus, by fanding out
ar Alias and Pluries, and fometimes more, and by other Shifts to avoid their yield-
ing Obedience to fuch Writs, contrary to their Duty, and the known Laws of the
Land, whereby many Subjeiis had been long detained in Pri ifon, in fuch Cafes where
by Law they were bailable, &e. And thereupon it is enalted, That whenfoever
any Perfon fhall bring any Habeas Corpus diretled unto any Perfon whatfo-
ever, for any Perfon in bis (nfledy, and the faid Writ fhall be ferved upon the
Jaid Officer, or left at the Gaol or Prifon with any of the Under-Officers, Onder-
Keepers, or Deputy of the faid Officers or Keepers, that the faid Officer or Offfcers,
kix or their Under-Officers, Under- Keepers, or Deputies, [ball, within three Days

X after
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after fuch Service thereof (unlefs the Commitment were for Treafon or Felony plain-
by and fpecially expreffed in the Warrant of Commitment) upon Pagment or Tender
of the Charges of bringing the faid Prifoner, to be afeertained by the Fudge or
Court that awarded the fame, and endorfed on the fuid Writ, not excceding 124,
per Mile, and on Security given by his own Bond, to pag the Charges of carrying
back the Prifoncr ,if ke fhounld be remanded, and that be will not make any E feape
by the Way, make Return of fuch Writ, and bring, or caufe 10 be bronght, the Body
of the Party fo commitsed, or reflrained, unto or before the Lord Chancellor, or Lord
Keeper, or the Fudges or Barons of the Court from which the fasd Writ fball iffire,
or fuch other Perfons before whom the faid Writ is made returnable, according to
the Command thereofs and fhall then likemife certify she true Canfes of his De-
tainer or Lmprifonmens, unlefs the Commitment be in a Place beyond troenty Miles
Diftance, &c. and if beyond the Diflance of twenty, and not above one bundred
Miles, then within the Space of ten Days,” and if beyond the Diftance of onc
bundred Miles, then within the Space of twenty Days.

Seft. 17.  And it is further enatted, Par, 3. That all fuch Writs Jhall be
marked in this Manner, Per Statatum tricefimo primo Caroli Secandi Re-
giss and fhall be figned by the Perfon that awards the fome.  And if any Perfon
fhall be, or fland commitied or desained as aforefaid, for any Crime, wnlefs for
Treafon or Felony, plainly expreffed in the Wrrrant of Commitment, in the Vaca-
tion-time, it fhall be lawful for fuch Perfon fo committed or detained (other than
Perfons Convil, or in Execution by legal rocefi) or any one on his Bekalf, 1o
complainto the Lord Chancellor, or Lord Keeper, or any Fuftice of either Bench,
or Baron of the Exchequer of the Degree of the Coif; and the faid Lord Chan-
cellor, 8cc. Fuftice or Barom, on View of the Copy of the Warrant of the Com-
mtitment, or otherwife on Oath that it was dewied, are awthsrized and reguired,
on Requeft i Writing by fuch Perfon, or any in bis Beholf, attefled and fubfirited
by two Witneffes, who were prefent at the Delivery of the fame, to grazt an Ha-
beas Corpus under the Seal of the Conrt whereof he [hall be one of the Fudger, to
be direfied to the Officer in whofe Cuftody the Party fiall be returneble immediate

before the faid Lord Chancellor, &c. Juflice or Baron 5 and on Service thereof

as aforefaid, the Officer, &c. in whofe Cuflody the Party is, fhall within the Timer
refpesiively before limited, bring him before the faid Lord Chancellor, Fuftice or
Baron before whom the faid Writ is veturnable s and in Cafe of bis Abfence, before
any other of them, with the Return of fuch Writ, and the true Canfes of the Commit-
ment and Detainer. Andthereupon, within two Days after the Party fhall be bronghe
before them, the faid Lord Chancellor, Fuftice or Baron, befove whom the Prifoner
Shall be brought as aforefaid, fhall difcharge the faid Prifoncr from his Imprifonment,
taking his Recogniz.ante, with one or more Sureties, in any Sun according to their
Diferctions, baving Regard tothe Quality of the Prifoner and Nature of the Offence,
Jor bis Appearance in the King's Bench the Term following, ov in fuch other Conre
wherein the Offence is properly cogmifable, as the Cafe fhall requires and then fhalf
certify the faid Writ with the Return thereof, and the Recognifance, into fuch Court
unlefs it be made appear to the faid Lord Chancellor, &c. that the Party fo commita
ted is detained wpon a Legal Procefs, Order or Warrant, out of fomse Court that bath
Ferifdiciion of criminal Matterss, or by fome Warrant figned and fealed with the
Hand and Seal of any of the faid Fuftices or Barons, or fome Fuftice or Fuftices of
tke Poace, for fuch Matters or Offences, for the which by Law the Prifoncr is not
bailable,

Sect. 18, But it is provided, Par. 4. That if any Perfon pall bave will-
fully negletted by the Space of vwo whole Terms after bis Imprifonment, to pray a
Habeas Corpus for bis Enlargement, be fball mot have a Habeas Corpus to be
granted in Vacation-time, in Purfuance of this A7,

Seil.
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Sett. v9.  And it is farther_enated, Par. 5. That if any Offfcer, &e.
fhall negleit or rvefufe to make the Returns aforefaid, or 1o bring the Body of the
Prifoner according to the Command of the [aid Writ, within the refpeifive Times
aforefaid, or fhall not within fix Hours after Demand deliver a true Copy of the
Commitment, &ec. he fhall forfeit for the firft Offence 1001, for the fécond 2001,
and be made uncapable to hold his Office, &c.

Sect. 20.  And it is farther enated, Par. 6. That no Perfon who fhall be
Jet at large wpon any Habeas Corpus, fhall be again imprifoned for the fame Qf-
Jewce by any Perfon whatfoever, other than by the legal Order and Procefs of fuch
Conrt wherein be fball be bound by Recogmiziance to appear, or other Conrt baving
Furifditlion of the Canfe, on Pain of 500 1.

SecF. ax.  And it is farther enalted, Par. 7. That if any Perfon who fhall be
committed for Treafon or Felony, plainly and fpecially expreffed in the Warrant of
Commitment 5 upon his Prayer or Petition in open Court the firft Week of the
Term, or the firft Day of the Sefftons of Oyer and Terminer, or general Gaole De-
Fivery, to be brought 1o his Trial, fhall not be indicted fome time in the next Term,
Seffions of Oper and Terminer, or general Gaol- Delivery after fuch Commitment,
the Juftices of the faid Courts fhall, upon Motion in open Court, the lait Day
of the Term, or Seffions, fes at Liberty the Prifoner upon Baily unlefs it appear
#upon Qath, that the Witneffes for the King could not be produced the fame Term,
&c. And if fuch Prifoner, upon bis Prayer, &c. fball not be indicted and tried the
Jecond Term, or Seffsons, he fhall be difecharged from his Imprifonment.

Sect. 32.  And it is farther enatted, Par. vo. That it fhall be lawfil for
any Prifoner, as aforefaid, to move and obtain bis tabeas Corpus as well ont of
the Chancery or Exchequer, as the King's Bench or Common Pleas : And if the
Jaid Lord Chancellor or Lord Keeper, or any Fudge or Judges, Barow or Barons
for the Time being, of the Degree of the Coif, of any of the Courts aforefaid, in the
Vacation-time, upon View of the Copy of a Warrant of Commitment or Detainer,
or on Oath made that fuch Copy was denied, fhall deny any Writ of Habeas Cor-
pus, &y this Act required to be granted, being moved for as aforefaid, they fhall
feverdlly forfeit to the Party grieved, the Sum of o0 1.

Sect, 23. But it is provided, Par. 18, That after the 4ffifes proclaimed
for that Countywhere the Prifoner is detained, no Perfon fhall be removed from the
common Gaol upon any Habeas Corpus granted in Purfuance of this Acts but
spon fuck Habeas Corpus fhall be brought before the Tudge of Alfife in open
Conrt, who therenpon fhall do what to Justice fhall appertain. But it is provided
neverthelefs, Par. 19. That after the Alfifes areended, any Perfon detained may
have bis Habeas Corpus according to the Direction of this Act,

Sect, 24. It is obfervable, that chis Statute makes the Judges liable
to an Adtion at the Suit of the Party grieved in one Cafe only, which is
the refufing to award a Habeas Corpus in Vacation-time; and {eems to
leave it to their Diferetion in all other Cales, to purfue its Dire&tions in
the fame manner as they ought to execute all other Laws, without making
them fubjedt to the Ation of the Party, or to any other exprefls Penalty
or Forfeitore: And this is moft agreeable to the general Reafon of the
Law, which regularly will not fuffer a Judge to be liable to an Attion
for what he does as }Vudge.

As to the ffth Point, viz. In what Cafes Bail is grantable, I fhall en-
deavour to thew,

1. Where it is grantable by a Sheriff.
2. Where by 2 %uﬂice of Peace.

3. Where by Juftices of Gaol-Delivery.

4. Where by the Courts of ¥effminsier Hall. As
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As to the fir(t Point, I fhall firft confider, where Bail is grantable by
a Sheriff ex Officios and fecondly, where by Virtue of a Writ,

Sei. 25. As to the firft Particular, it is bolden by 2 fome, That by the *D#lifen 11,
Common Law the Sheriff might, by Virtue of his Office, as principal i:;;:f'a;":'
Confervator of the Peace, bail any Perfon arrefted on Sulpicion of Fe- Ed.1. ﬁéi-
lony, or for any other Offence which is bailable. oot

Seit. 26. Alfoit hath been holden, ® that a Conftable had che like Pow- #; . A
er by the common Law: And it may © probably be inferred from the Re- $ 2-C. 74
citals of the Writs of Mainprife in the Regifter, that by the common Law é;:;'.'gémn
the Sheriff had Power to bail Perfons indiéted of Larceny in a @ Court- 297 contra
Leet, and alfo Perfons indiced as 4 Accelfories to a Felon, and Perfons %f,“{?-riw-_
appealed by ¢ Approvers, after the Death of the Approvers, @, But Coatra siat,
it feems chat the Sheriff f had no Power ex Oﬁcia, to bail any Perfon 9o
indiced of any Crime before Juftices of Peace’ And itis certain, Ethat ,53583,’“‘"
neither the Sheriff, nor Conftable could, in any of the Cafes abovemen- 4 Regifter
tioned, take Bail by Recognifance, but only by Obligation. And fome 2 .,

h have holden, That the Statutes which impower Juftices of Peace to ad- :s;ﬁ o
mit Perfons to Bail, on an Accofation of Felony, and particularly pre- Resgifter
feribe in what Manner they fhall do it, have taken away all Power of ;3} " 'J°%
this Kind from the Sheriff and Conftable; yet others feem to be of ano- #Supra cap,
ther Opinion, becaufe the faid Statutes are wholly in the Afirmative, & 8 4.

Sei#, 27. But it feems certain, # That by the Common Law, the She- b Dakito, v,
viff might bail any Perfon who was indi@ed before him at his Torn, for *H. P.C.
Felony, or any other Crime that is bailable; becaule he might both a- 1 1op (0
ward Procefs, and alfo give Judgment againft the Perfon fo inditted: Regidc?a‘dg.'
And it isa general ¥ Rule, That whofoever is Judge of the Offence,may | L5 342
bail the Offender. But it is holden, ! That at this Day the Sheriff has %?rf.c_.,“_
1oft his Power, by Reafon of 1 Ed. 4. cap. 2. fet forth more at latge cap. 10, Lewer E.
féit. 74, by which it is ena@ed, That the Sheriff thall not proceed on i’y &>

any {uch Indi¢tment, but fhall remove it to the next Seffions of Peace, 106,

As to the fecond Particular, it {eems, That Bail is grantable by a She-
1iff by Virtue of the following Writs.

1. That of Odio & Atia,
a. That of Mainprife.
3. That of Homine replegiando.
o Regifter
Seit. 28. But having already, in Book 1. Cap. 29. Seff. 20 and 24. 159378
incidentally thewn the Nature of the firlk of thefe Writs, which {eems 5,0 b,
to be in great Meafute obfolete at this Day, I (hall refer the Reader to Regitter
what is there faid concerning it. 2 B
Sect, 2g. Secondly, Of the VWrit of Mainprife little Notice is taken zr6 C.
in the late Books; yet the Law telating to it feems to be ftill in Force in Regider
many Cales; and confequently in fuch Cafes, thofe who ate bailable, ;hs. 100,
and have been refufed the Benefic of Bail, may ftill by Virtue thereof *E.N.B.
be delivered ont of Prifon (upon their Finding Sureties @ to the Slieriff G a5t
that they will appear and anfwer to the Crimes alledged againft them, Regiftec
before the Jultices in the Writ mentioned, &-«.) as thole ® who are impri- [33.5. 47e.
foned for a {light Sufpicion of Felony, or indicted of Larceny © before ¢'r NGB
Steward of a-ieet, or of Trefpafs ® before Jultices of Peace, and many ;so,;sx-

other 9 Perfons, all which it will be iieedlefs to enumerate: nee oe:

Bb Sect. 30. Buf
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Sect. 30.  But a5 to that which is faid in general, both by Sir Matthew
Hale » and Sir Edward Coke, ¥ in Relation to this Matter, from which
it may feem to have been the Opinion of thofe Authors, That no Writ
of Mainprife is grantable at this Day ; it may be anlwered, That this is to
be underltood ¢ only of the Writ of Mainprife, for Perfons indicted be-
fore the Sheriff in his Torn, in Relation to whom be has no judicial Pow-
er at this Day, and confequently no Power to bail them ex officio 5 from
whence it follows, That the Writ of Mainprife for fuch Perlons, bein
groonded on a Soggeftion that the Sherift had unjuftlyrefufed before
to admit them to Bail, cannot now be proper, becaufe he cannot be {aid
to have unjuftly refufed to do 2 Thing which he had no Power to do.
But this can be no Manner of Reafon why the Wiit of Mainprife fhould
not be {till grantable in other Cafes.

Sec?. 31. Thirdly, As to the Writ of Homine replegiando, there feems
to be no Doubt but that at the common Law the Sheriff might deliver a-
ny Perfons out of Prifon by Virtue of this Writ, except in thofe fpecial
Cafes mentioned in the Statute of Wefiminfler 1. cap, 15, which is (et
forth more at large in the next Setion: And if he bad returned, thae
the Phaintiff had been cloigned out of the County by the Defendant,
he might afterward, by Virtue of a Capias in Withernam againft fuch De-
fendant, whether he were a Peer or Commoner, have taken and impri-
foned him till the Plaintiff could be replevied. But the Writ of Homine
replegiando has been much difufed of late, in fuch Cafes wherein Joftices
of Peace have been authorized to admit Perfons to Bail 5 yet whether the
Statutes which gave fuch Authority to Juftices of Peace, gein wholly in
the Affirmative, do take away the Sheriff s Power in the Cafes mention-
ed in thofe Statutes, may deferve to be confidered. However there can
be no Doubt but that in other Cafes the Writ of Homine replegiando, and
Capias in Withernam are very proper and effe@ual Remedies.

Set?. 32, But for the better Underftanding the Sheriff’s Power in this
Particular, I fhall fet down, and endeavour to explain fo much of the
faid Statote of Weftminfler 1. Cap. 15. as relates to it, which is enatted
as followeth. Forasmuch as Skeriffs, and others who bave taken and kept in
Prifon Perfons desetied of Felony, and incontimemt have let out by Replevin
fuch as were wot veplevifable, and bave kept in Prifon fuch as were replevifable,
becanfe they would gain of oneParty,and grieve the ather : And forafmuch as before
this Time it was not determined which Perfons were replevifable, and which ot
but only thofe that were taken for the Death of a Man, or by Commandment of
the King, or of the Jufbices, or for the Foreft: It is provided, and by the King
commanded, shat fuch Prifoners as before were ontlawed, and they which bave
abjured the Realm, Provors, and fuch as be saken with the Manner, and thefe
which have broken the King's Prifon, Thicves openly defamed and known, and
Juch as be appealed by Provors, fo long as the Provors be living (if they be not
of good Name) and fuch as be taken for Houfe-burning feloninfly done, or for
Jalfe Money, or for connterfeiting the King's Seal, or Perfons excommunicate,
taken at 153:', Requefl of the Bifbop, or for manifeft Offences, or for 'I?;’t/w:
touching the King himfelf, fhall be in no wife replevifable by the common Writ,
nor without Vivit: Dut fuch as be indicted of Larceny by Enquefls taken be.
fore Sheriffs, or Bailiffs by their Oﬁrfe, or of light Sufpicion, or for Petit Lar-
ceng, that amovinmteth not above the Value of twelve Pence, if they were ot acen-

Jed of fome other Larceny aforetime, or accufed of Receipt of Thicves or Felons,
or of Commandment, or Force, or of Aid in Felony done, or accufed of fome
other Trefpafiy for which one onght nos to lofe Life or Member, and a Man ap-
proved



Chap. 15. Of Buil. 95

proved by a Provor, after the Death of the Provor i(f ke be wo common Thief,
wor defamed) fhall be bemceforsh les owt by [ufficient Surely, whereof the Sherefl
will be anfwerable, and that without giving onght of their Goods,

For the better Expofition hereof, I fhall dittin®ly confider,

1. That Part of the Preamble which declares, what Perfons had dl-
ways been agreed not to be replevifable,

e. That Part of the Purview which fhews what other Per{ons thall not
be replevifable.

3. That which thews what Perfons fhall be replevifable,

Of thofe who by Preamble are declared to have always been agreed
to be irreplevifable, there are four Kinds,

1. Thofe who are taken for the Death of a Man.

2, Thofé who are taken by the Commandment of the King.

3. Thofe who are taken by the Commandment of the js}lgicc:.
4 Thofe who are vaken for the Foreft.

Setf. 33.  As to the firlt of thefe Particulars, it is obfervable that the
Statute declares generally, That thole imprifoned for the Death of a Man
bave always been taken to be irreplevifable, without making any Di-
ftinction between fuch Homicide as is malicious, and that which happens
by Mifadventure, or in Self-Defence. And it is further to be obferved,
that the Statute of Gloceffer, cap. 9. provides, That where a Masn kille ano-
ther by Misfortune, or in bis Defence, or in other Manner withont Felony, be
Joall be put in Prifon till the next Coming of the Juftices in Eyre, or Juffices
affigned 1o the Gaol-Delivery, &c, And agreeably hereto we find, That all
Perfons in general, who are taken for the Death of a Man, are excepted
out of the Writ 4 de Homine replegiando: And that even the fuperior « Regiter
b Courts, which are not reftrained by thefe Statutes, have yet been al- 77:b. ,
ways cantious of bailing Perfons imprifoned for any Homicide, except f‘f,‘%hfﬁ:
in ¥uch {pectal Cafes as thall be fet forth more at large in the following p. 3.
Part of this Chapter. 41 AL pl.sg.

Se#. 34, Alfoit feems agreed, That Juftices of Peace, who have Pow- 3 a5,
er at this Day to bail a Man arrefted for a light Sufpicion.of Homicide, * Ro. Re.
cannot bail any fuch Perfon for Manflaughter, or even excufable Homicide, :f Ed.3. 58,

if it manifeftly appear that he was guilty of the Fa&, let it be ever fo p!. 34.
lain that it caonot amount to Marder, as fhall be thewa more at large ** &2 4. 71-
in the following Part of this Chapter. .

Se?. 35. And it is enalted by 3 H. 7. 1. That if it happen, that any
Perfon named as Principd or deceffery, be acquitted of any Murder at the
King's Swit, within the Year and Day, that then the (ame Fuftices before whom
be is acquitted, [ball not [uffer him to go at large, but either vemit him to Pri-

Jon, or bail bim, after their Difcretion, 'till tge Tear and Day be paffed.

Sect. 36, Astothe fecond Particular, viz. That concerning thole who » Int. 135,
are taken by the Commandment of the King, it feems, Thatthe Words of $* Cr2. B,
the Statute concerning them are to be underftood of fuch only as are im-  Rok. Rep.
prifoned either by the King's perfonal Command, or by the Command of -
his Privy Council, which is looked upon to be as it were incorporated Regiter 17,
with him and to (peak with his Mouth; and accordingly we find the b
Exceptioniin the Writ of Homine replegiands, relating to Perfons imprifon-
ed by the King, thus exprefled in the Regifter, Niff copti funt per fpeciale
preceptum mofirum 3, by which it feems to be implied, That this Exception is

2 not

s Inft. 186.

2 Inft 314.
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not to be applied generally to every Command whatfoever of the King:
To which it may added, That if it were to be underftood in {o large a
Senfe, it would extend even to thofe who are taken by a Capies in a per-
_fonal Adtion, for that every fuch Capias is the Commandment of the
SPG.72 E King. but it feems certain, That a Defendant taken by fuch a Capias is re-
plevifable by the Common Law. But Perfons imprifoned by the fpecial
Command of the King, or of his Privy Council, are fo far from being
* v And g5, Teplevifable by the Sheriff, that they have formerly 2 been adjudged not
1 Rol. Rep. to be bailable even by the Court of King's Bench: However at this Day
NN g_l' the Law is otherwife declared and [ettled by Parliament,as thall be fhewn
: Leon. 9. more at large in the following Part of this Chapter.

E_'I.‘:;M;;“' Sed. 37. Asto the third Particular, wiz. That concerning Perfons im-
Contrs Moor Prifoned by the Command of the Juftices, it is obfervable, That the Ex-
859, ception in the VWrit of Homine replegiando, in the Regifter, b concerning
i‘;:giﬁ'éf_' Perfons fo imprifoned, is reftrained to thofe who are taken by the fpecial
77. bs Command of the King’s Chief Juftice. But by Fitgherbert ¢ and Staun-
;Fsﬂ,ﬁgd E- ford ¢ Coke ¢ and Dalton,f the Words of the Statute relating to Perfons
e st 5. fo imprifoned, feem to be underftood in a large Senle, of any of the
tDaecsp. King's Juftices in general, asof thofe of Affife, as well as of thofe of
e the Courts of Wefiminfler-Hall. But it {eems that they are not to be un-
derftood generally of Perfons imprifoned by any Command whatfoever
of fuch Juftices, for that thofe who are imprifoned by their ordinary
¢ P.C 75 Command, not by Way of Punifhment, but in Order only to be fafely
1}?&{\? ch'its. kept, are faid to be replevifable by the Sheriff, in Cafes not prohibited
poNeB-23% by the Statute; and therefore it feems, That they muft be taken in a more
reftrained Senfe, of thofe only who are imprifoned by the abfolute Com-
$.P.C. 73. mand of fuch Juftices by Way of Punifhment, as fora Mifdemeanour
Deltsh 114 done in their Prefence, or for other Contempts, or fuch like Matters,
plas.  which lie rather in their Difcretion than in their ordinary Power; and
it feems that a Commitment by the Chief Juftice, without fhewing any
yRol Rep. Caufe whatfoever, fhall be intended to be for fome {uch Matter; and
131, there can be no Doubt but thata Perfon under fuch a Commitment is ir-
replevifable by the Sheriff  Alfo it hath been holden, That a Perfon fo
committed is ot bailable upon a Habeas Corpus : But how far Perfons com.
mitted by the abfolute Command of one Coust, are bailable by another,

fhall be more fully confidered in the following Part of this Chapter.
Se?. 38.  As to the fourth Particular, @iz, That concerning thofe who
are imprifoned for the Foreft, who alfo are excepted out of the Writ 2 of
Regifier,77. Homine replegiando, it feems that the faid Exception is to be underftood as
b. 7" well of Forefts in the Hands of Subje@s, P as of thofe in the Hands of
gIof 319 the King; bot it feems, that it is to be under(tood ftricly of proper Fo-
vu 333 a Tefts only, and not to be extended © by Equity to Chafes or Parks. And
c'Regitter, a5 to Imprifonments for Offencesin Forefts, the Law has been much mi-
o0 1. &, tigated Dy later Statutes s for it is recited by 1 Ed. 3. cap. 8. That divers
5B " pefoms bad been undone by the Chief Keepers of Forefls, &c. againff the Form
Vide Plowd. of the Great Charter 4 of the Foreft, and againft tbe Declaration © made by
5';";'1_’;."'1:: King Edwatd 1. by which he granted, That Trefpaffes done, in bis Foref, of
8 16. Vert and Venifon, fhowld be prejﬁ:ted at the.next Swainmote, before the Far?kr.r,
b e and that fuch Prefentments made before fuch Forefters, &c. fhould by the
caled onds. Qaths of Kuights, and other diferect and lawful Men, &c. by the common Affint
satio Facfle. of all the fuid Minmifters be folemnly written,and with their S{ah enfealed : And
ihat if amy Indictment fhonld be i any other Manner made, tbat the fame fhonld
be woid. "And thereupon it is ordained, That from thenoeforth no Man Jhall

be taken nwor imprifomed for Vert or Venifon, wnlefs be be taken with the Manner,
2 or
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or elfe indicted afer the Form before fpecified s And then the chief Warden fliall

Yet bim to mainprife 'till the Eyre of the Foreft, without any Thing taken for bis
Deliverance. And if the faid Warden will not fo do, be fhall have a € Writ out < F.N.B.¢3.
of the Chancery &c. tobe as Mainprife il the Eyre.  And if the Warden fhall R ifter. 8
not obey fuch Writ, the Plaintiff’ fball have a t Writ vo the Sheriff to attach the 4. &
Jaid Warden before the King, at acertain Day, &c.  And the Shﬂ'ﬁ" ithe Ver- tF. N.B.67,
ders being called to bim) fhall delizer bim that is o taken, by good ainprife, in BR'egiﬁ:r 8o,
the Prefence ;f the Verders, and fhall deliver the Names of the Mainpernors 16 b. ’
the fame Verders, to anfwer in the Eyre before the Juflices, 8¢, And itis far-

ther enated, by 7 R. 2. 4. That o Man fball be imprifoned by any Officer of

the ForeSt without due Indictment, or being taken with the Manner, or trefpaffing

in the Forest, &,

Sect, 39.  And Note, That Perfons fo indicted, or taken with the Man- 4 Taft. 290.
ner, being imprifon’d by fuch Officers, have their Election cither to be Regifer, Se.
mainprized by twelve Mainpernors, by Virtae of the Writ of Homine re- £. . 8. ¢7.
plegiando, given by the faid Statate of 1 Ed. 3. 9. or to be bailed upon 4. B.C.

a Huabeas Corpus, by the Judges of Weltminiter Hall, & And if a Per-

fon be imprifoned for any Offence relacing to the Foreft, without having ¢ E4.37.p.
been firft indifted for it, or taken with the Manner, there feems to be ¥, .
nio Doubt but that he may have an A&ion of falle Imprifonment, and ?{egiﬁcs?s‘m
may alfo be mainprifed or bailed in the Manner abovementioned. A b.

And now [ am to confideér that Part of the Purview of the above re-
cited Statute of Weifminiter, 1. 13, which (hews what other Perfons are
not replevifable, of which there are two Sorts.

1. Such as are excluded from the Benefit of 2 Replevin, in refpect of
the Notoriety of their Offence.

2, Such as are excluded from it in refpedt of the Hainoufnefs of the
Crime alledged againft them.

Perfons excluded from the Benefit of 2 Replevin, in refpedt of the Noto-
riety of their Offence, are of two Kinds.

v. Thofe who by an exprefs or implied Judgment, Sentence or Con-
vittion, or their own Confeflion, appear to be Guilty.

2. Thole who are under violeat Prefamptions of Guilt. S DL
I} L. 4.
Sect. 40, And firft, Of thofe who by Judgment, Sentence, Con- S;I‘:;,fp_ii’;:
viction or Confeflion, appear to be Guilty, fome are excluded from the ' Roi. Rep.
Benefit of a Replevin by the exprels Words of the Statute, as Thofe who fgsg_:,_ 9
are outlawed, or have abjured the Realms Perfons excommunicate, taken at the Pl 8.
Request of the Biftop, and Provors. And all other * Perfons who are con- Kelynge go.
demned, or convifted of Felony, or any other ® hetnous Crime what- Tee o E
foever, whether by their own Confeflion, or by Verdi@ Gsneral or !7d infra,
Special ¢ and alfo all thofe ¢ who on their Examination own themlelves §[§J‘," 119,
guilty of a Felony alledged again{t them, and are charged in their Mir- ol 42,
timus with the Felony fo confelled, feem to be excluded from it by Parity ) Bultt 87,
of Reafon, and the manifeft Intent of the Statute; for ¢ Bail is only s H.7.9. 0,
proper where it ftands indifferene whether the Party be Guilty or [nno- ¢ 3 Buiitirg
cent of the Accufation againft him, as it often does before bis Trial ; but ! Rol. Repe
where that Indifferency is removed, it would, generally {peaking, be ab- « Inft. 78,
furd to bail him: And agreeably hereto the Statute of 2 H. 5. cap. 2. 2 I 188
provides, even as to civil Caufes, That if upon a Writ of Certiorari, or =ibilie
Corpus cum caufs, oxt of Chancery, it foall be rerurned that the Prifoner is H.D.C.100,

Ce condemued *°"
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conderned by Fudgment given againft bim, be Joall be vemanded, &e. Alfo 23
H. 6 cap 1o, which ordains, That Sheriffs, . thall let out of Prifon
Perfons in their Cuftody by Force of any Writ, & in Perfonal Adtions,
or on IndiGments of Trefpafs, by fufficient Sureties, dve. exprefly ex-
cepts All fuch as fball be in their Ward by Condemnation, Execution, &c,  And
therefore it cannot but be reafonable to intend, That the {aid Statute of
Weflminfler 1. put the Cafes of Perfons outlawed and excommuuicate as
Examples only; meaning thereby to intimate, That all other Peslons un-
der the like Circumftances, thould be in like Manner irreplevifable: Yet
it is certain, that the Court of King's Bench may, in their Difcretion,
in fome fpecial Cafes, bail a Perfon upon an Outlawry of Felony; as 2
where hie pleads that he is not of the fame Name, and therefore not the
fame Perfon with him that was outlawed 5 or alledges ® any other Error in
the Proceedings.  Alfo it feems, That the Court of King's Bench, or Ju-
ftices of Gaol-Delivery, may bail ¢ a Perfon conviged of Man({laughter,
or, a5 fome fay, of any other Felony, for which he afterwards gets the
Kings Pardon,  And 4'there feems to be no Doubt at this Day, bot that
they may alfo bail any Perfon whois found guilty before them of Bomi-
cide in Self-defence, or by Mifadventure. Alfo it js certain, That if a
Perlon appear to be imprifoned for an Excommunication, in a Caufe of
whiclt the Spiritual Court hath no Conufance, he may be delivered either
upon a Habeas Corpus, or by quathing or fuperfeding the Vrit of Excom-

" municato capiendo.

Secondly, Of thofe who are under violent Prefumptions of Guilt, and
in that refpet are excladed by the Statute from the Benefit of a Replevin,
there are feveral Kinds.

Selé. 41, L Thofe who are taken with the Mamner (or rather the Mainer, that
15, with the thing ftolen, as it were, in their Hands) and by Parity of
Reafon, thofe who are raken frefhly upon 2 Hue and Cry.

Seet. g2, 1. Thofé who have broken the King s Prifon, and by the (ame Rea-
fon thofe who have broken any other Prifon, which the Law prefumes
that no lnnocent Perfon will do.

Sect. 43. UL Thofe who are appealed by Provors, who regular] y are not bail-
able, becanfe the Approver, by confefling his own Guilt, induces a firong
Prefumption againit thofe whom he accufes of the fame Crime of which
be owns himfelf guilty ; yer by the exprefls Words of the Statate, If the
Petfon appealed by an Approver be of good Reputation, be may be bailed, even in
the Life of the Approvers and, unlefs he be a notorins Felon, ke may be bailed
after bis Death, And by Parity of Reafon, he may allo be bailed, if the
Approver waive * his Apreal,” or be vanquithed, ® unlefs there be fome
other Caule to detain him in Prifon, as the appeal of fome other Appro-
ver, ¢¥. And if a Perfon difabled by Law to become an Approver, as
one attainted, ¢ &¢. Appeal another of High Treafon, it feems chat the
Perfon fo appealed ought to be bound 4 to his Good Behaviour towards
the King: But ©if {uch Perfon had appealed him of Felony only, it [eems
that he ought to have been wholly difcharged, if there had been no other
Accufzation againft him.

Sect. 44. IV. Thicves openly knovon and notorious, who, as it feems, ought
not to be bailed for any freth Felony, whereof there is probable Evidence
againlt them.  But how far Perfons accufed of any Crime, fhall be fo far
cftezmed likely to have committed it, from their former fcandalous Be-
haviour, as ro be prefimed grilty upon flight Evidence, feems in great
meaflure to be teft to the Difcretion € of the Perfon who hath Power to bajl
them 5 who, upon Confideration of the Circumftances of the whole Mat-

4 ter,
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ter, and the Probabilities of both Sides, if he find it reafonable trongly
to prefume them to be guilty, ought not to bail but commit them.

Sett. as. V. Perfons taken for open and manifeft Offences, which (eems to ba
underftood of inferior Crimes of an enormous Nature, under the degree
of Felony, as dangerous Riots, * favouring of Bigh Treafon, ® feinda. « pue cp,
Jous Extortions, Confpiraces, ¢ by Jaftices, &, violent and exorbirant 114
Refcoufes 4 of Perfons arrelted by Virtue of the King's Writs, Mifprifion > M-
€ of Trea'on, Premunire,  Maim, and fuch like heinous Offences, where- 4: AT p1 ..
of 1o one who is notorioufly Guilty, feems to be bailable by the Intent of | {5k it
this Statute ; for notwithftanding in the later Part of it, it be faid gene- ¢y ¢
rally, That thofe who are accafed of a Trefpafs, for which a Man fhall 27 AT plss.
not lofe Life or Member, are replevifable; yet upon the Conftru&ion fée'l',“"
of the whole it {eems realonable to qualify the Generality of that Expreft Fiz Execy.
fion with this Limitation, that fuch Accofation ought to be either on a tien -s7.
tight Sufpicion 5 or if it be on plain and uaqueftionable Evidence, that the 1217 2"
Offence oughe to be inconfiderable, for if all Perfons whatfoever fhail be Raftal 330,
replevifable for Offences not touching Life or Member, let their Guile L‘"‘[f‘l, c
be never fo notorions, the abovementioned general unlimited Clavfe, (63
that thole who are taken for open Offences (hall be irreplevifable, muft f6H.7.1. b,
be reftrained co Felonies and Offences touching Membet, which feems
contrary to the molt obvicus reafonable Purport of it, and alfo to com-
mon Practice, and that allowed general Rule, That Bail is only then
proper where it {tands indiffcrent whether the Party were Guilty or Inno-
cents fod quere. Yet it feems to be in great meafure [egr to the Diftretion
of the Perfon who has Power to admit others to Bail, te judge in what
Cafes their Crime is fo flagrant and enormous, that they ought not to
have the Benefit of it.

Of thole who are excladed by the Purview of the (aid Statute from
the Benefit of a Replevin, in refpect of the heinonfnefs of the Crime al-

ledged again{t them, there are four kinds.

Supr.Sell 44

1. Thofe who are taken for Arfon,

2. Thofe who are taken for falfe Money.

3. Thofe who are taken for falftfying ti’ King's Seal.

4. Thafe who are taken for Treafon, which tonches the King himfelf.

Sect. 46. And all fuch Perfons being exprefly declared to be irreple-
vifable, it {cems clear, That they canin no Cale be delivered out of Pri-
fon by the Sheriff, either by Virtue of the faid Writ of Homine replegi-
ando, or without it: Yet if a Perfon at large be accufed before a Sheriff,
on a light Sufpicion of any of thefe, or of any other of the above-
mentioned Crimes, which always have been agreed to be irreplevifable,
as of Homicide, . it feems by no means to follow either from the
Words or Intention of the Statute, That the Sheriff is bound to keep
him in prifon 'till he be delivered by due Courfe of Law 4 but in fuch
a Cafe it {eems to be more reafonable, that he take Sarety of him to ap.
pear in a proper Court to anfwer fuch Accufation for it feems extreamly
harfh, and contrary to the firlt Principles of the Eaw, which favours no-
thing more than the Liberty of the Subjed, to put an Officer under a
Necellity of depriving a Man of his Liberty upon every Acculation of
fuch a Crime, be it never fo weakly grounded. And the Words of the
Statute, declaring Perfons to be irreplevifable for fuch Crimes, (eem clear-
ly applicable to fuch only as are under an aGual Imprifunment, and
not to thofe whao are barely accufed ; for that none can be properly faid

to



100 Of Buil. Book IL

to be replevied, but thofe who being alually imprifoned, are, upon
finding Pledges, delivered out of Cuftody; from which it follows, That
Perfons not imprifoned are not within the Statute : Nay, the Law is fo
far from obliging a Sherift to imprifon a Man on every Accufation what-
foever of fuch Crimes, that it {fubjects him, as well as any other Perfon,
to an A&ion of Falle Imprifonment, if he does it without a reafonable
Ground ; as hath been more fully fhewn in the Chapters concerning Ar-
re(ts.  Butif a Perfon be aGually under an Arreft, either of a Magiftrate
or private Perfon, for any of the abovementioned Crimes, it feems clear
from the exprefs Words of the Statute, that the Sheriff cannot replevy
him ; and it {eems, that at the Common Law he ought to have fafely
detained the Party fo arrefted 'till he could have obtained his legal De-
liverance, and that the Perfon fo arrelted had no Remedy but by India-
ment or A&ion of Falle Imprifonment againft thofe who arrefled and deli-
vered him to the Sheriff, on a groundlefs Sufpicion. But how far the Law
may at this Day be altered in this Point, by the univesfal and allowed
Prattice of Sheriffs receiving no Perfon into their Cuftody, for any Crime,
without the Warrant of fome Magiftrate, thall be more fully confidered
in the next Chapter.

Sedt. 47. It is certain, That the Court of King’s Bench {till may, and
always might, bail Per{ons in Cuftody for any of thefe Crimes, notwith-
(tanding this Statute: yet in Difcretion it {eldom ufes this Power but in
very [pecial Cafes, as fhall be fhewn in the following Part of this
Chapter,

a Inft. 190
q0 AT 33,

And now I am to confider that Part of the Purview of the faid Sta-
tute, which fhews what Perfons are replevifable; for the better Under-
{tanding whereof, I fhall endeavour to explain.

1. The Branch relating to Perfons accufed as Principals.
2. That which concerns thofe who are charged as Acceflories.

Sef?. 48.  Asto the firlt Branch, Firlt, Thofe who are indified of Larceny
by Inguefts taken before Sheriffs, or Bailiffs, by their Office, that is, before
Sheriffs in their Torns, and Lords in their Leets are exprefly declared to
$-PC74 be replevifable 5 and according to fome Opinions, thofe who are indi-
Hes. . ed or appealed in any other Court, of any other Felony, not exprefly
Dale.cap 1)4. declared by the Statute to be irreplevifable, as Robbery or Burglary, &re.
29 Al pl.  are replevifable by the Sheriff, ex officia, without Writ, within the Equi-
TeEd 4 1. ty of this Claul'g: Yet the Authorities which are brought to warrant
pLa o 15 this Opinion, relate only to the Bailment of Per{ons by (uperior Courts,
Maeprife,  bpon Indictments or Appeals of fuch Crimes before {uch Courts, and do
«p 5. by no means prove that fuch Perfons are replevifable by the Sheriff ex

officio, without Writ : And it is oblervable, that the Writs of Mainprife

Regifler 270. in the Regifter, for Perfons indicted only of Trelpafs, before Juftices of
boax Peace, exprefly declare, That fuch Perfons cannot be delivered out of
Prifon without the King's {pecial Commands from whence it feems to

follow, That fuch Perfons are not within the common Benefit of a Reple-

vin by the Sheriff, without fome fuch fpeciat Command. And if Perfons

indicted of Trefpafs only, before Juftices of Peace, are not within the

ordinary Remedy of a2 Replevin by the Sheriff without a Writ, furely

it cannot be thought, that Perfons indicted of higher Crimes, and before

Superior Courts, can be any way intituled to it: However, inalmuch

as the faid Statute of Weflminster 1. exprefly allows Perfons indi&ted of

4 Larceny

a2 Inf rgo.
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Larceny before the Sheriff the ordinary Remedy of a Replevin, and ex-
prefly excludes fome other particular Felonies, and fays hothing of o-
thers, it feems a reafonable Conftru&tion of the Statute, That the Sheritf
might by Virtee of ir, either with or without Writ, replevy thofe who
were indited before himlelf, or ata Court-Leer, of thole other Felonies
not expre(ly excepted, as well as thole inditted of Larceny only. And
the Statute leaving {uch a Latitade to the Sheriff in Relation to the Per-
fons fo indifted before himfelf, or at a Court-Leet, it hath been ofual for
fuperior Courts, (who though they be not withio the Statute, bave yet
always had a great Regard to the Rules preferibed by it) to ule the fame
Liberty in Relation to {uch Crimes, and fometimes greater, for [uch fpecial
Reafons, and in fuch {pecial Cafes, as fhall be fet forch more ac large in
the following Part of this Chapter. Yet notwithftanding the Statute feems
generally to allow the Beaefit of a Replevin to all thofe who are indicted
of Larceny, &e. without any Limitation; yet it hath been always con-
ftrued to intend only chat fuch Perfons indiéted of a Grand Larceny, as
are of a good Reputation, fhall be replevifable; and therefore if there
be {trong Prefumprions of their Guile, it feems that they ought not to
be bailed ; but this is in great Meafure to be left to Diferetion.

IOI

Repifter;
1469,

3 Intt. goo.
H P. (]! 100,
156 Ed, 4; 5.

Seit. 49. Secondly, Thofé whe are imprifoned for a light Sufpicion, are $.p.L. 4.

likewife-declared by the Statute to be replevifable; yet notwirhftanding
the Words are general, it hath always been raken to be the Intent of them,

That the Perfons (o imprifoned ought to be of a good Reputation: Alfo |

it feems clear, That the Statute means only {uch Perfons as are imprifon-
ed for Crimes not exprefly excepted by it from the Benefit of a Reple-
vin; and therefore that this Branch cannot extend to Perfons imprifon-

ed for the Treafons mentioned in the Statute, Arfon, or Homicide, but

only to thofe raken for Larceny, Robbery, Burglary, and (uch lke Fe-
lontes, e,

Sect, go.  Thirdly, Thefe who are imprifoned for Petit Larceny which
does nat amonnt above the Value of 12 d. are al'o declared by the Statote
to be replevifable, if they have not beest aceufed of fome other Larceny before :
And it feems to be agreed, That there is no Neceffity that fuch Perfons
be of gaod Reputationy yey upon the Conftruftion of the whole Statute,
if fuch Perfons be taken with the Manner, or confef(s the Fadt, &, or
th-ir Crime be otherwife open and manifeflt, it {eems that they onght not
to be bailed 5 but if there be any Colour of Probability for their Inno-
cence, it feems moft agreeable to the Intention of the Statnte to bail
them.

Sect. 51. Fourthly, Perfons accufed of other Trefpafs, for which a Man
ought not to lofe Life or Member, are declared by the Statute to be replevi-
fable; yet perbaps the Generality of this Claufe is reftrained by that o
ther Claufe which declares, That Perfons taken for open and maani+
felt Offences thall not be replevied, as hath been more fully {hewn
Sedt. 45.

Sect. s2. Fifthly, The Appellee of an Approver is alfo exprefly de-
clared to be bailable after the Death of the Approver, unles he be a
notorious Felon. But having already incidentally fhewn Seif. 43. in
what Cafes fuch an Appellee is replevifable, I (hall refer the Reader, for
this Matter, to what is there {aid concerning it

Sect. §3. Secondly, As to the Braich concerning thofe who are
charged as Acceffories, which is in the following Words, Thafe who are

accrfed of the Receipt of Thieves or Fe:fm, or of Commandment, or of Forar
D or
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or of Aid of Felony done, fhall be replovifable, &c. it is obfeivable, That nots
withltanding the Statute mentions only thofe who are Acceflory by 1ecie-
ving Felons, or by Commandment, Force or Aid, yet all thofe who are
acceflory to a Felony any 2 other Way, as by Perfuafion or any other
Procurement, or Abetment, have always been taken to be within the E-
quity of ity and molt ® of the Books relating to this Matter feem gene-
rally to hold, That all Accelfories whéether to Homicide or any other
Felony, are bailakle 'till the Principal be convited, or ateainted ; and
that they are bailable even after fuch Conviftion or Attainder, upon
their ¢ pleading to the Indittment, and do not exprefs any Limitation or
Reftrition, that they be of good Fame, or but {lightly {ufpefted, o,
And in the Cafe © of 2¢ Ed. 3. 44. pl. 14. wherein a Perfon appealed of
Marder, as having holden the deceafed in bis Arms while the other killed
him, wasnot let to Mainprife, the Realon given for it by the Reporter is,
becaufe the Defendant was in a Manner a Principal ; for that otherwife
being an Acceflory only, he ought to have been let to Mainprife by the
Intent of the Statute. Yet ] find it made a @usere in the Year-Book of
2t f Ed 4. VWhether Acceflories are to be let to Bail of Courfe? And
perhaps it may be more reafonable to intend, in the above cited Cafe of
2y Ed. 3. That {uch Perfon was denied the Benefit of Mainprife by Rea-
fon of the Notoriety of his Guilt 5 for it {feems clear, both from the & Re-
giffer, 0 Fitzhberbert, and | Dalton, That Accellories to Felonies are not to
be bailed unlefs they be of good Reputationy and if the Want of a good
Reputation, which is at moft butr a very {light Inducement to preflume
them guilty of a particular Crime, be a good Caufe to exclude them from
the Benefir of Mainprife, which is given cthem by the general Words of
the Statute, it feems (trange, the ftrong and unqueftionable Evidence of
their Guilt fhould not much more exclude them from it; efpecially con-
fidering, that it is an allowed Rule, * That Bail is only proper where it
ftands indifferent whether the Perfon accufed were guilty or innocent.
And fince later Statutes have, in many Cafes, excluded Acceflories before
the Fa&t from the Benefit of the Clergy, it {eems abfurd to fay, Thae
Perfons notorioufly guilty of being Acceffory ro the Crimes which ex-
clode them frow the Benefit of the Clergy, fhall be admitted to Bail g
whereas if they had been committed to Prifon on the like Evidence of
Guilr, as Principals, for Felonies within the Benefit of the Clergy, or e-
ven for inferior Offences of an enormous Nature, they could not have
had the like Privilege : And therefore, [ince the general Words of the
Statute concerning the Replevifing of Acceflorics, are agreed to receive
the above mentioned Limitations, That they ought to be of a good Re-
putation, and alfo to plead firlt to the Indi&ment, if the Principal be
attainted ; why fhould it not be reafonable ro admit this farther Reftriti-
on, That their Guilt be not noterious? Which feems admitted to be im-
plied in moft of the other Claufes of the Statute, which yet are penned
in as general Words as that relating to Acceflories.  But this Matter feers
at this Day to be put beyond all Queftion, by 37 Car. 2. cap. 2. Par, 21,
By which it is recited, That many Times Perfons charged with Pctit Treafon,
or Felony, or ar Acceffories thereunto, are commitied on Sufpicion only, whereypon
they are bailable or not, according as the Circnmflances making out that Sufpicion,
are more or lefi weighty, &ec, And thereuponit is ena@ed, That ne Perfon fo
charged. fball be remoced or batled by Virtne of that Act, in other Manner than
be might before, From which it feems clearly to follow, That where there
are ftrong Prefumptions of Guile, againft a Perfon {o charged, he neither
was bailable before that Statute, nor is now bailable by Virtae of it,

As
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As 1o the fecond Point, viz. In what Cafes Bail is grantable by a2 Ju-
ftice of Peace, 1 (hall endeavour to thew,

1. How far it is grantable by Conltrudion of the Statutes arid Cori-
miflion, which give Jullices of Peace a Jurifdi@ion over certain Crimes,
without faying any Thing concerning the Power of granting Bail,

2. How far it is grantable by the Statutes {pecially relating to the
Power of granting Bail.

Sec?. 4. As to the firlt Point it feems, That wliere-ever Juttices of
Peace bave Juorifdiction of a Crime, they may bail the Perfon indied
before them of fuch Crime, upon fuch Circamftances for which other
Courts may bail the Perfon fo indied before them 5 for that it feems to
be a good general Ruole, That fo far as any Perfons are Judges of any
Crime, fo far they have Power of bailing a Perfon indifted before them
of fuch Crime: And upon this Ground it feems clear, That any two
Juftices of Peace, whereof one is of the Quorum, may, of common
Right, bail Perfons indifted before the Sefions of Jultices of Peace, for
that any two fuch Juftices may hear and determine the Indictmest. * Al-
{o it hath been bolden, That any one Juftice of Peace hath the like Power
in Relation to Perfons fo inditted, becaufe every fuch Jultice being. a
Judge of the Court which is to determine the Offence, f{eems confequent-
ly to bave 2 dilcretionary Power of Judging whether it be bailable,and of
admitting the Party to Bail. And this feems to he implied by the Statute
of v Ric. 3. c4p. 3. which giving one Juftice of Peace Power of bailing
Perfons arrefted for Felony, s like Form as if fach Perfons had been indicted
at Sefftons, clearly fuppofes, that if fuch Perfons had been indiGed at
Seflions, they might have been bailed by any one Juftice: And if any
one Juftice of Peace had fuch Power of bailing the Perfons fo indicted
at Seflions, before the Sratutes {pecially relating to the Power of [Jufti-
ces of Peace in granting Bail, it (eems, That he fill has the {ame Power
in Relation to Perflons fo indiGed of any bailable Crime under the De.
gree of Felony, becaufe the faid Statutes feem not to reftrain bim in any
{uch Cafe, under the Degree of Felony, from any Power which he Jaw-
fully might claim before. Alfo it feems to be agreed; That any one Ju-
ftice of Peace miglt always in his Diferetion either bail or imprifon one
who has given another a dangerous Wound, according as i fhall appear
from the whole CircumQtances, that the Party is moft likely to live or
die, for that every {uch Juftice being a principal Confervator of the
Peace, the Offevee at prefent being only an enormous Breach thereof,
and no Felony, feems properly to come under his Conufance,

Sect. §5. As to the {econd Point, »iz. How far Bail is grantable by
Juftices of Peace, by Virtue of the Statutes fpecially rejating to their
Power of granting Bail, it is recited by ¢ R. 3. cap.’ 3. That divers Per-
Jons bad ben daily arvefled and imprifoned for Sufpicion of Felmmy, fometime
of Malice, and fometime of alight Sufpicion, and S0 kep in Prifon, withont
Bail or Mainprifé, 10 their great Vexation and Trouble: And therewpon it is
enaited, That every Fuftice of Peace in every Shire, City or Town, may, by
his or their Diferetion, let fuch Prifoners and Perfons fo arvefted to Bast or
Muinprife, in like Form as thongh the fame Prifomers, or Perfons, were indict
ed thereof of Record, before the famte Fufticos at their Suffions.

Sect. 6. Bucit is recited by 3 H. 7. cap. 3. That by Colowr of the Sfaid
Statute of t R. 3. divers Perfons which were not mainpernabls, were oftentimes
let to Bail and Mainprifs by Fuftices of Peace, againft the dwe Form of -Lm:;,

whereby
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whereby many Felons bad efeaped, 10 the great Difpleafure of 1he King, and An-
woiance of bis Licge Peaple 5 and thereupon it is enadted, That the Juflices of
Peace in every Shire, City, and Town, or two cf them at leaft, whereof onetobe of
the Quorum, have Authority and Power to let any fuch Prifoners, or Perfons
mainpernable by Law that have been inaprifomed within their feveral Counties,
City or Town, to Bail or Mainprife, unto their next general Sefftons, or unto their
wext general Gaol- Delivery of the fame Gaols, in every Shire, City, or Town,
as well within Franchifer as without, where amy Gaols bey or bereafter foall be :
And that the faid Fufbices of Peace, or one of them, fo iaking any fuch Bail or
Mainprife, do certify the fame at the next general Seffions of the Peace, or the
next gemeral Gaol-Delivery of any fuch Gaol, in every fuch Coumy, City or
Town, next following after any fuch Bail or Mainprife fo taken, on Pain to
forfeit to the King for every Default therewpon recorded, 10 | And that the
aforefaid Act, giving Autbhority and Power in the Premiffes, to any Fuftice of
the Peace by bimf-If, be in that Behalf utterly woid, and of none Effelf.

Seet. 57.  And it is recited by 1 & 2 Ph. & M. 13. That fince the
Said Statute of 3 U 7. one Fuftice of Peace, in the Name of himfelf, and one
other of the Fuftices his Companion, not making the faid Fuflice Party nor Pri-
vy unto the Cafe wherefore the Prifoner fhould be bailed, bad oftentintes by fini-
Sfrer Labour and Means, fet at large the greateft and notableft Offenders, fuch ar
te mot replevifable by the Laws of this Realm 5 and yet the rather to hide their
Affections in that Bebalf, bad fignified the Canfé of their Apprebenfion to be on-
ly far Sufpicion of Felomy, whereby the fuid Offenders had and did daily efeape
Punifbment, &c. And thereupon it is enatted, That from the firfk Duy of
April then next coming, wo Fuftice or Fnflives of Peace, fball ler to Bail or
Mainprife any fuch Perfon or Perfons, why for any Offence or Offinces, by them
or any of them committed, be declared not to be replevifed, or be forbidden to
be replevifed or bailed by the abovementioned Statute of VWeltminlter 1.

Sect. §8.  And it is further enalted, Par. 3. That any Perfon or Perfons
arrefed for Manflasghter or Felony, or Sufpicion of Manflanghter or Felony,
being bailuble by the Law, fball not be let 10 Bail or Mainprife by any Fuflices
of Peace, if it be not in open Seffions, except it be by two Juflices of Feace at
the leafl, whereof one to be of the Quorum, and the fame Fuftices 1o be prefeut
together at the Time of the faid Bailment or Mainprife; which Bailment or
Mainprife they fhall certify in Writing fubferibed or figned with their own Hands,
at the wext general Ganl-Deliviry to be bolden within the Connty where the faid
Perfan or Perfons (ball be arrefted or fufpeited.

Sect. §9. And it is farther enadted, Par. 4. That the faid Fuflices, or
one of them, being of the Quorum, when any fuch Prifoner is brought before
thew for any Manflanghter or Felony, before amy Bailment or Mainprife, fhall
sake the Examination of the faid Prifoner, and Information of them that bring
him, of the Fuff and Circumflances thereof, and the fame, or as much thereof
as fball be material to prove the Felomy, fhall put in Writing before ihey make
the fame Bailmenty which faid Examination, together with the faid Bailwent,
the faid Fuflices fhall certify at the next general Gaol-Delivery, to be holden
within the Limits of their Commiffion.

Sect. 6o.  And it is farther enaéted, Par. §. That the faid Fuftices foall
have Authority to bind all fuch by Recognifunce or Obligation, as do declare any
Thing material, 1o prove the faid Offences or Felonies, to appear at the next gene-
ral Gaol-Delivery to be holden within the County, City, or Town-Corporate where
the Trial thereof fhall be, and then and there to give Evidence againft the Par-
ty at the Time of his Trial, and fhall certify ar well the fame Evidence, as
Such Bond or Bonds in writing as be fhall take, at or before the Time of his faid
Trial thereof to bg bad or made.  And in Café any Fuflsce of Peace of Quorum,

3 Jhall
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Joalk offend in any thing, comrary to the true Iment and Meaning of this A
the Juflices of Gaol-Delivery, where fiach Offence fhall bappen to be commisted,
upon due Proof theréof, by Examination before them, fhall for cvery éﬁcb Offence,
Jet )ﬁ;cb Fine on every of the fame Fuflices, as the fame Fustices of Guaol- Delivery
Jhall think mect, &c,

Segf. 61. But it is provided, Par. 6, that Fuifices of Peace, dnd Coro-
wers, within the City of London, and the Connty of Middlelex, and in other
Cities, Boronghs, and Towns Corporate, fball within their feveral Furifditiions,
bave Authority to let vo bail Felons and Prifoners, in fuch Manner and Form as
they bad been before accuiFomed s and alfo fhall takg Examinations and Bonds, as
is aforefaid, wpom every Bailment by them made, and certify every fuch Bailment,
Bond and Examination, af the next general Qaol-Delivery, &c.

From thefe Statutes the following Particulars appear moft obfervable.

Se¢l. 62. Firt, That it feems clearly to be imply’d by the above men-
tioned Statute of 1 R. 3.3 which authorized any one ]¥Jﬁice of Peace to
bail 2 Perfoa on a flight Sufpicion of Felony, in like Manner as if fuch
Perfon had been indi&ted at Seffions, That before that Statute, Juftices ey, paf
of Peace could bail thofe only for Belony, who had been indi®ed of it and Main-
before them. And by Parity of Reafon’it feems alfo to follow, That Prifs e+ &
they had no Power to bail Perfons for any other Crime before fuch In-
di&ment, unles it were an Offence diredtly tending to the Breach of the
Peace, the Bailing of Perfons for which {eems properly to come under gy, se8.
their Conunfance as Confervators of the Peace: And therefore it feems ss.
difficult to maintain the Power of one Jultice of the Peace to bail a Per-
fon for any other Crime, unle(s it be by fome Statute limited ¢o the Co-
nufance of one Juftice, or the Party have been indifked for it at Seffions,
becaule the Commiflion in Fiving a ﬁu&ice a general Jurifdi®tion over any
Crime, fhall be confirued fo far only to give him a Power to bail a Per-
fon accufed of it, as it makes him a Judge of it, which he cannot be til!
it come regularly before him by IndiGment; and the Statutes abovemen-
tioned {pecially relating to the Power of Jultices of Peace, in granting
Bail, ex6prcﬂy require the Conufance of two Juttices.

Sett. 63. Secondly, That Juftices of Peace have no Power to bail
any Perfon not replevifable by the abovementioned Statute of WeiZmir-
§fer 1. 13. from whence it feems to follow, That a Perfon under the ac-
tual Commitment or Arreft of any other Magiltrate, oreven of a private
Perfon, for any Crime declared to be irreplevilable bz that Stature, as
Treafon again(t the King's Perfon, Arfon, & cannaot be delivered from
his Imprifonment by the Bailment of any Jultice of Peace. Yet if a Per-
fon at large be only accufed of any fuch Crime, on a flight Sulpicion,
before a Juftice of Peace, it feems that the Juftice ought not to commit
him, but to take Surety of him to appear before a proper Courty s hath
been more fully hewn in Relation to the Sheriff, Sef?. 46. And inafmiuch as
the abovementioned Statate of 1 & 2 Ph & M. 13. exprelly mentions
the Bailing of Perfons for Manflwughter, as well as for other Felonies,
there can be no Doubt, bat that Juftices of Peace may, by Force thereof, e
fafely bail any Petfon imprifoned on a flight Sufpicion of a Fa&, clearly s.aon,
appearing to be no higher an Offence than Manflaughter, and much more 33 34
if it appear to amount to no more than Homicide by Mifadventure, or in
Self- defence. Yet it feems to be agreed, That fuch Juftices moft, at their Rl R
Peril, take care that the Offence tn Truth amounted pot to Murder 5 dnd :63"' i

hey ought in ne Ca'e to bai! any Perfon who manifeftly appears to Dilt ef.rig.
that taey oug 0 bai F.Ye y app have H- P C 9

.
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have been guilty of any of the Homicides abovementioned, cither by
his own Confeﬁ?on, or the Notoricty of the Fa&, not only becaufe the
abovementioned Statute of WeiFminifer 1. 3. which is the Pattern pre-
feribed by 1 & 2 Ph & M. for the Dire&ion of Juftices of Peacein Relation
to bail, exprefly excludes all Perfons from the Benefit of it which are
guilty of open ‘and manifeft: Offences 5 bat alfo becaufe the Statate of
Glocester, eap. 9. isexprefs, Thatall Perfons who are guilty of Homicide,
by Mifadventure or in Self defence, fhall be kept in Prifon ’till the next
corving of the Juftices Itinerant, or of Gaol-Delivery.

Sett. 64. Thirdly, That the chicf Import of thefe Statutes is to {hew
‘0 what Manner Pesfons are to be bailed by Juftices of Peace, and not
to declare what Perfons are bailable by them s in relation to which Mat-
ter, the old Rules of the Statute of WesfminSier 1. are generally fiiil to be
followed, which extendingonly to criminal Offences punifhable in the
ordinary way by Indi&nient before the Sheriffy €. give no Power to
bail Perfons taken on Procefs in Civil Adions, or for Contempts-to Su-
perior Courts, as by Procefs.of Rebellion out of Chancery.  And there-
fore by a reafonable Conftrution of all thefe Statntes, Juftices of Peace
have nio Power in any fuch Cafes to admit any Perfon to Bail.

Seff. 63. As to the third Point, viz, VWhere Bail is grantable by the

uftices of Gaol-Delivery, it feems to be clearly fettled * at this Day, That
uch Jultices may bail any Perfon convitted hefore them of Homicide by
Mifadventure, or in Self-defence, the better to enable him to purchafe his
Pardon: And if a Perfon conviéted of Manflaughter before fuch Juftices,
purchafe his Pardon, it fcems, that they may © bail him, even after their
Seffions is determined, ’till the next Seffions of Gaol-Delivery, that he
may come in then and plead his Pardon, for that the Power of fuch Ju-
ftices feems © to continue for fuch Purpofes after their Seffions. Alfo 4 if
2 Man be convided of Manflaughter before fuch Juftices, againft plain
Evidence, it is fatd that they may bail him till the next Seffions of Gaol-
Delivery, in order to purchafe bis Pardon in the mean Time. But it
fzems, € That Juftices of Peace have no Power to bail 2 Man in any of
thefe Cafes, becaufe they are tied up for the moft Part to the Rules pre-
fcribed by the abovementioned Statute of Wesfminsfer 1. But this Stac-
tute not f extending to Juftices of Gaol-Delivery, {eems to leave them a
difcretionary Power in thofe Cafes, whercin it veftrains the Sheriff from
admitting Perfons to Bail. And therefore if a Defendant in an Appeal
of Death, plead an Excommunication in Difability of the Plaintiff; it
feems to be holden by Staundford, © That fuch Juftices may bail the De-
fendant from Day to Day, till the Plaintiff thall be abfolved, for that
otherwife the Defendant might lie in Prifon for ever, without any Op-
Eortunity of coming to his Trizl. - But it is obfervable, That the Books

which are cited for the Maintenance of this Opinion, fpeak only of an
Appeal of Robbery: Yet if Juftices of Gaol-Delivery have fuch Power
oFBailing Perfons in the Cafe of Death, on the Circumftances above-
mentioned, as it feems agreed in the Cafes above-cited that they have, I
do not find any Reafon why they may not as well upon other fach like
Circumftances, bail Perfons inditted or appealed before them of any
other Crime, in fuch Manner as the Court of King's Bench may do, as
thall be more fully fhewn under the next Potnt.

As to the Fourth Point, viz. Where Bail is grantable by the Courts of
Weftminfler-Hally 1 fhall endeavour to thew.

3 1. Where
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1. Where it is grantable by the Court of King’s Bench.
2, Where by the other Courts of Weftminfter- Hall,

As to the firft of thefe Points I fhall coﬁfider,

1. Where Bail is grantable by the Court of King’s Bench, to 2 Perfon
imprifoned by the King's fpecial Command, or by the Order of his Privy
Council.

2. Where to a2 Perfon committed by cither Houfe of Parliament.

3. Where to one committed by the Court of Chancery.

4. Where to one committed by an Inferior Court of Record.

5. Where to one exprefly excluded by the abovementioned Statute
?If kli.«;ﬂmgxﬂer 1. Chap. 15. from the common Benefit of a Replevin by

e Sheriff.

Sei?. 66.  As to the firft of thefe Particulars, wiz. Where Bail is grant.
able by the Court of King's Bench to a Perfon imprifoned by the King's
gpecial Command, or by the Order of the Privy Council; I do not find
ut that where-ever * a Commitment by the Privy Council hath fpecial- * s Mod. 18,
ly exprefied the Crime for which the Party hath been committed, this 15yd 143,
urt has always admitted him to Bail, on the like Circumftances on sy "
which, in Difcretion, it will grant Bail on other Commitments: b And 1 Leon. 7.
where-ever it has appeared, that Perfons have been imprifoned by Colour ‘:',"g;g;?;,o_
of an ufurped Authority, pretended to be derived from any Patént what- 1. And. 297.
foever, contrary to Law, it feems that the faid Court hath always dif- 3 ﬁg"f-;’*
charged the Perons fo imprifoned, without Bail. But there have been gyt kcg,'
formerly many Opinions ¢ That Perfons committed by the {pecial Com- 134. 19
maod of the King, or of his Privy Council, without expreffing any other ':';9’." 3%
Caufe of the Commitment, were not bailable by any Court whatfoever, pi. 22,
without fome Intimation of the King's Confent to {uch Bailment, by Let- on.Mo.839
ter from the Privy Council, or otherwife. And a Diftinlion 9 was taken 5, e as
by fome between a Commitment by one of the Privy Council, and a gumentson

Commitment by the whole Body; and that the former ought indeed to the Haber

. . ¢ -
fet forth fome other Caufe of the Commitment befides the Command of c::.?;?;gm
the Perfon who made it; but that the later needed not any. Loans, 81y

Sefl. 67. But this Matter came afterwards to be very folemnly de- < Leon. 70,
bated in the famous Cafe € of Sir Jobs Corber and others, who being im- 71.
prifoned by a Warrant from the Privy Council, about the third Year of , Sthe Ac-
the Reign of King Charles the rft, moved the Court of King’s Bench (0 che aabeas
admit them to Bail upon their Habeas Corpus ;5 whereupon it was returned; Cvpws con-
that they were detained in the Prifon of the Fleetr by the fpecial Com- [pn ok
mand of the King, fignified to the Warden by a2 Warrant of fome of the Rulbworch's
Members of the Privy Council, in which Warrant no other Caule of the f"l}:’r?'ggl‘:
Imprifonment was contained but fuch Special Command: And it was .55, &,
ftrongly urged on the Behalf of the Prifoners, That fuch Imprifonment
is againft the Statute of Megna Charta, cap. 29. which provides, That
7o Freeman fhall be taken or imprifoned, and that the King will not pafs upon him,
nor condemn bim, but by the Fudgment of bis Peers, or the Law of the Land,
and allo againft many other Statutes f made in Affirmance of Magna 1,82 5. ,.
Charta, by which it is ordained, That mo Man fhall be taken by Petition, or Sug- 28 Ed. 5. 3.
geftion, made rothe King or to bis Conncil, unlefs it be by IndilEment or Prefint- 425433
ment, or by Procefs by Original Writs and that no Mar fball be imprifoned, &c,
without being brought to anfiver by due Procefs of Law s nor be put to anfiwer with-
ont Prefentment before Jufbices, or Matter of Record, or by dwe Procefs, and Wrie

Original,
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Original. And it was argued, That the Liberty of the Subjett would be
precarious, and lic at the King's Mercy, if Perfons who happen to incur
his Di‘pleaflure, for what perhaps the Law efteems no Crime, fhould by
Means of ‘uch a Commitment be Jiable to be for ever imprifoned, with-
out any Poffibility of Redrefs; and that it {eerns inconfiftent with natu-
ral Juftice to expofc a Man to fo feverea Punithment for a fuppofed Crime
alledged again(t him, without giviog him an Opportunity of clearing
him/elf by a lawful Trial. And it was farther urged, That, according
to the Opinion of Sir Jobn Markbem, in the Time of King Edward the
Fourth, the King could not {o much as arreft a Man upon Sulpicion of
Treafon or Felony, as any of his Subjedts may; for that if the King
fhould do Wrong, the Parry could have no Adtion againft him. Alfo it
was infifted, That the Preamble of the Statute of Weflminfler 1. 15,
which declares, That Perfons imprifoned by the King's Command have
always been taken to be irreplevi‘able, muft be intended only of a Re-
plevin by the common Writ de Homine replegiando, or by the Sheriff, ex
officio, without Writ, for that it fpeaks only of a Replevin by Sheriffs
and others; and therefore thall not be taken to extend to fuperior Courts:
And it was never thought, that the Court of King's Bench was reftrained
by it from Bailing Perfons imprifoned for Homicide and yet all fuch are
equally declared by the Statute to be irreplevifable: Allo many Precedents
were alledged, whereby it appeared, That Perfons committed by the
ging’s fpecial Command had been difcharged upon Writs of Habeas
orpus,

Sei?. 67. But on the other Side it was argued, That fuch Commit-
ments could not reafonably be intended to be againft the Purview of the
Statutes above-cited, ina‘much as the faid Statute of Weflminfler 1. 15.
which was made in the very next Reign after that in which the Statute
of Magna Charta was made, it was declared to be a fettled and undoubted
Point, That Perfons committed by the Command of the King (which,
as it {eems to be agreed, is to be underftood of the King's fpecial, abfo-
late, and extrajudicial Command ) are not replevifable: and it cannot
be imagined that fo high a Regard fhould be paid to fuch & Commitment,
if it were thought to %)e illegal, and contrary to Magna Charta.  And it
was infilted, That Commitments of this Kind have oftcn been allowed
by the Cousts 2 of Juftice and are mentioned by Authors b of the. beft
Credit fince the above-cited Statntes, without any the leaft Objetion to
their Legality, and as depriving the Party imprifoned by themfrom the
common Benefit of the Writ of Replevin. And it was alfo ftrongly
urged, That there are often fecret Caules not fit to be divalged, which
may make it neceffary for the Safety of the State, in fome particular Cir-
cumftances, to reftrain fome Perfons from their Liberty for a certain Time,
and that the King, who is entirely entrufted with the Management of
State-Affairs, thall be prefumed always to ac for the Publick Good;
and that it is immodelt for any of his Cousts to que(tion the Juftice of bis
Proceedings of this Kind, which the Law feems wholly to have left to
his Wifdom, or to fuffer a Suggeftion that he abules his Prerogative to
cover Oppreffion ; and that the Subje is in no Danger of perpetual Im-
prifonment on this Account, for that the Court of King's Bench hath al-
ways ufed a difcretionary Power over fuch Commitments, as well as ail
others, and therefore upon f{pecial Circumftances of Hardfhip, may ad-
mit Perlons under fuch Commitments to Bail; but that where there was
nothing extraordinary in the Cafe, it had been the general Courfe of the
Court not to do it without a fpecial Order from the Council for it, as

appeared
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appeared from the Examination of moft of the Precedents relating to
this Matter. And therefore in the Cafe abovementioned the Court of ;.‘},01' Rep.
King’s Bench wds dnanimous in Opinion, That Sir Fobn Corbet, and the see the drgu-
other Gentlemen {o committed by the King's Special Command, as is 7% ":;""
abovementioned, had no Right, préime facie, to demand the Benefit of Zg. B,
Bail, without the Confent of the Council, and therefore remanded
them.
Sei. 68, But this Matter being afterwards confidered in Parliament,
and it being the general Opinion, That the chief Reafon why thole Gen-
tlemen incufred the King’s Difpleafure was their Refufa] to pay the
Losns, which, as they infifted, were demanded of them withogt I):;Hici- Rufhworth's
ent Authority ; and it being evident, Thatif there were no certain legal ?g::?l?:;
Remedy for the Liberty of the Subje& againlt fuch 2 Strain of the Prero. 473,495,¢%
gative, no Man could be fafe in Maintaining his Property, either in Par-
liament, or out of it, again{t a difputed Demand from the Crown, but
would be liable to a difcretionary tmprifonment, and that under Colour
of Law, without any cereain Redrefs from the Liaw s it was thought ne-
ceflary oa this Occafton to draw up the famous Petition of Right, which
was afterwirds alfented to by the King, wherein, among other Things, Rutworeh's
the Lords and Cammons complain to the King, Thas againft the Tenor of Coli:&ions
the above * cited Statutes, divers Subjects had then of late been imprifomed, gau.;. Fol.
without any Cﬂzﬁf él;md 5 and when for sheir Deliverance they bad been brought "‘]a‘;a;pm
before Juftices by Writs of Habeas Corpus, there 10 undergo and receive as the Se®ion 6.
Conrt fhonld order 5 and their Keepers commanded to certify the Canfes of their
Detainer, no Caufe had been certified, but that they were detained by his Majeily's
Jpecial Command, fignificd by the Lords of bir Privy Council, and yet were re-
turmed back to feveral Prifons, without being charged with dny Thing to which
they might make Anfwer according to the Law : And thereupor 1he faid Lords
and Commons, dthong other Things, bumbly pray, That no Freeman, in any
Juch Mantles as is before mentioned, be imprifoncd, or detained, %c.
Sed. 69.  And it feems to have been generally agreed, fince the Time
of this Petition, That where-ever any Commitment by the Privy Coua- #ide Cro.
cil hath not exprefled, with fome convenient Certainty, the Crime alledg- Lar 507
€d againft the Pasty, -he ought to be bailed upon his Hebzas Corpus. . ° 7% 593
Sef¥. 70. And for the greater Security of the Liberty of the Sabjed,
againft Commitments by the Command of the King, “or of his Privy
Council, it is farther provided and enafted, by 16 Cer. 1. cap. 10. Par. 8.
That if any Perfon fhall be commisted, rz(lraif:ed of his Libetty, or fuffer Impri-
Jonment by the Command or Warrant of the King's’ Majefly, in bis own Perfon,
or by the Command or Warrant of the Council-Board, or rg any of the Lords
or others of bis Majefly's Privy Council 5 That in every fuch Cafe,” every fuch Per.
Jor upon Demand or Motion to the Fudges of the King's Bench or Comaon Pleds,
an open Conrt, fhall without Delay, upon any Pretence whatfoever, for the ordinary
Fees ufually paid for the famee, bave forthwith gramted unto himt a Writ of Ha-
beas Corpus, 1o be direlled gemerally unto all and every Sheriff, Gaoler, Mini
feer, Officer, or other Petfon in whofe Cuftody the Party committed or reftrained
Jhall be, and fuch Sheriff, &c. fhall, at the Return of the faid Writ, and according
to the Command thereof, on due and comvenient Notice thereof given unto him,
at the Charge of the Party who requires or procures fuch Writ, and on Seewri-
2y by bis own Bond jivm, to pay the Charges of carvying back the Prifoner, if
be fhall be remanded by the Conrt, &e. whick Charges fhall be ordered by the
Court, bring or canfe to be brought "the Body of the f’m‘t) before the Fudges of
the Court, from whence the fame Writ foall iffie, in optn Conrt, and fhall then
likewift certify the true Canfe of frck bi}: I%mimr or Imprifonnsent, and tbcreupt:;:
o g .
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the Court, within three Court-Days after fuch Return made and delivered * in
open Court, fliall proceed to examine and determine whetber the Canfe of fuch Com-
miitmens, appearing upon the faid Return, be jult and legal or not, and fhall
therewpon do what to Fuftice fhall appertain, either by delivering, bailing, or re-
wandfﬁg the Prifoner: And if amy Thing [hall be otherwife wil/ully done, or
omitted 1o be done by any Judge, Fufbice, Officer or other Perfon aforementioned,
consrary to the true Meaning bereaf, That then fuch Perfon fo offending fhall
forfeit 4o the Party grieved, bis treble Damages, &c. ]

Sect, 71, But it is provided Par. 9. That the above-recited Clanfé fhall
extend only to the Warrants and Direttions of the Council-Board, and to the
Commitments, Refiraints and Imprifonments of any Perfon or Perfons, made,
commanded or awarded, by the Kings Majeﬂy, his Heirs or Succeffors, in
their own Perfor, or by the Lords and others of the Privy Council, and every
one of them. -

Sec#. 92, As to the fecond Particular, viz. Where Bail is grantable
by the Court of King's Beach, to a Perfon imprifoned by either Houfe
of Parliament, There can be no Doubt but that the highelt Regard is-to
be paid to all the Proceedings of cither of thofe Houfes, and that where.
ever the Contrary does not plainly and exprefly appear, it (hall be pre-
fumed ¢hat they a@ within cheir Jurifdidtion, and agrecably to the
Ufages of Parliament, and the Rules of Law and [Juftice: And there.
fore, where-ever it ftands indifferent upon the Return of 2 Habeas Corpus,
whether 2 Commitment by either of thofe Houfes were firitly legal or
not, and the Parliament be ftill fitting, I can find no Precedent that che
Prifoner hath been bailed by the Court of King’s Bench. And it cannot
but be expetted, that thofe Houfes would be apt to refent an Attempt
of this Kind, which might feem to carry with it an implicit RefleGion
on their Honour, as unjultly depriving a Subjeét of his Liberty, and put-
ting him under 2 Neceflity of demanding Juftice from another Coure,
by unreafonably refufing to reftore him to it; which furely fhall never
beintended,where their Proceedings are capable of a more favourable Con-
ftru@ion. And therefore in the Lord Sheftbury’s Cafe, who, upon his
Habeas Corpus in the King’s Bench, was returned to have been committed
by the Houfe of Lords for his high Contempt committed again(t thae
Houfe, the Court would not take Notice of any Exceptions againft the
Form of the Commitment, as'that it was too general, and did not ex-
prefs the Nature of the Contempt, or in what Place it was committed,
&, for that it thall be prefumed, That it was {uch for which the Lords
might lawfully make fuch an Order, and no other Court fhall preflcribe
to them in-wgat Form they ought to make it. But if it be demanded,
in Cafe a Subje@t thould be committed by either of thofe Hoofes, for a
Matter manifefily ont of their Jurifdidtion, what Remedy can he have?
I anCwer, That it cannot well be imagined that the Law, which favours
nothing more than the Liberty of the Subjett, thould give us a Remedy
againlt Commitments by the King himfelt, appearing to be illegal, and
yet-give us no Manner of Redrefs againft a Commitment by our Fellow
Subjeds, equally appearing to be unwarranted. Bot as this is a Cafe,
which, Iam perfwaded, wifl neves happen, it feems needlef(s over nicely
to examine it.

Sett. 73. However it {eems agreed, That a Perfon committed for a
Contempt, by the Order of either Houle of Parliament, may be dif-
charged by the Court of King's Bench after a Diffolution, or Prorogation
of the Parliament, whether he were committed during the Sefftons, or
afterwards ; for that all the Orders of Parliament are determined by a

& Diflclution
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Diffolution, or Prorogation; and al! Matters before either Houfe, muft be Keb. 3
commenced a-new at the next Parliament, ¢xcept only in the Cafe of a gsf 3'3;_"
Writ of Error: And if the Subjec thould be deprived of his Libérty 'till  Syd. 24s.
the next Parliament, which perhaps may not meet again in many Years, :’,;;'jd’f;;
no one could fay when his Imprifonment would end, isr.
Sect. 74 But it is holden in Shower's Reports, Thata Lord commit- L

ted by the Houle of Lords, on an Impeachment of Treafon, and after. SH0%er 1¢0
wards pardoned, cannot be difcharged by the Cdurt of King’s Bench,
becaufe the Impeachment being in a Superior Court, the Pardon muft be
pleaded theres and the Commitment being by the Lords, the King’s
Bench cannot take Coonfance of it.  Yet it fecms to have Leen taken
for granted in the Lord Stafford's Cafe, That the Court of King’s Bench
may, in their Difcretion, bail a Lord upon an Impeachment of High Reymond,
Trealon, which in that Cale they refufed to do, not as a Marter oyt of 3%
their Power, but as a Thing which they were not bound to do, and
improper on Confideration of the whole Circumftance. And though
Reafons above cited from: Skower's Reports, feem proper to prove, That
the Court of King's Bench cannot difcharge a Prifoner from any Impeach-
ment in Parliament whatfoevers yer they feem by no Means to prove,
that they cannot bail hini. But it is obfervable, That it doth not clear-
ly appear, from ¢ither of the abovementioned Reports, whether any Par-
Hament were fitting at the Time of the Moations for fuch Difcharge and
Bailment, or nots but it is cestainly moft likely to prevail in fuch a

Motion, when no Parliament is fitting, nor likely {oon to fit, and after
the Party hath been Jong in Prifon ; becaufe, in (uch a Cafe, if he thonld
not be bailed, he might be perpetually imprifoned for a Crime, with
out any Opportunity of making his Defence.

Sect. 95, As to the third Particular, viz. Where Bail is grantable by

the King's Bench, to a Perfon committed by the Court of Chancer ,
little is faid in the Books, except in the Reign of King Fames the ficft,
at the Time when Sir Edward Coke was Chief Jultice, when this Mattct
was very much litigated, and occafion'd good Heats between the two

Courts, and feveral Perfons committed to the Fleet by the Chancellor,
were bailed by the Court of King’s Bench, upon Exceptions to the Ge-
nerality of the Form of the Commitments, as @ not thewing the Time ., g Rep.
of the Commitment, or (etting  forth only the Command of the Lord 191 pl 3z,
Chancellor as the Ground of the Imprifonment, without mentioning any S P s
Crime at all, or mentioning the Crime in ¢ general Terms, as for a , Rf,’f'ij?‘
Contempt to the Coust of Chancery, without thewing whar the Con. 219 plat.
tempt was, or at what Time commited ¢ And one 4 Glanvil, who was | oo oD

enerally committed by the Command of the Lord Chanchellor, withou: 33. 218, pl,
Fctting f};rth any Cavfe of fuch Command, feems to have been bailed 1920 219,
upon Examination of the Merits of the Decrec, for difobeying whercof & + Rol, Rep,
he was in Truth committed 5 whereby it appeared that the Decree rela. 141, 210,
ted toa Matter before adjudged at the Common Law, which was thoughe Vhors 8.
contrary to the Purport of the f Statutes of 27 £d. 3. 1. & 4 H.4. 23. Cro. Jac 343,
Bue this Proceeding being refented by the Lord Chancellor, the {aid ke Cafe
Glanvil was afterwards recommitted by him for the fame Matter, and 333;“;{:[,{’-
yet was afterwards, on another Habeas Corpus, -bailed the fecond Time by =77
the Court of King's Bench: But I have not met with any Precedent of ]’{fm‘f?m?-
this Kind of late Years; and how far the long Difufe of Tuch like Pro- \ g lis.
ceedings may have leflened the Authority of the Cafes above mentioned, Dalifon 847
may deferve to be confidered. However, it cannot but be expefted, 3 -0 ¥

That
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That the Supetior Courts will pay the higheft Regard to one another’s

Proceedings, and be ready to prefume, That they are agrecable to Law,

unlels the Contrary appeat, or the Cafe be very particular and extraox-

Vaughao,  dinary, which may perhaps reafonably induce them, in fome Circumf{tan

{20 o .. ces, to make Exceptions from thofe general Rules, which in common Ca-

1y, fes ufually govern their Difcretion.  But what Cafe in particular may be

faid to be of fo extraordinary a Nature, it would be needlels and prefump-~

tuons for me to endeavour to examine.  But as to the Cafe abovemention-

ed, which was formerly fo much litigated, concerning the Chancery's

giving Relief againlt a fudgmcnt of Law, fince it feems to be {ettled at

this Day, That the Chancery may, in fome Cafes, give Relief againft

Jide Book ¢, the unequitable Ule of fuch a Judgment, efpecially as to a Point not re-

Ch. 19, Se&. Jievable by Law ; whenever it {tands indifferent,whether the Matter exami-

ok ned by Chancery, after 2 Judgment at Law, be of fucl: 2 Nature as is pro-

per for Relief in Chancery, or not; it is not probable, That any other

Court of Weftminfier-Hall will eafily prefume that it is not, when the

Chancellor, who is the proper Judge, bath determined that icis: And

1 Mod.1 55, agreeably hereto it bath been adjudged, That a Commitment from Chan-

ptriy - cery, for Difobedience to a Decree, i good, without thewing what the
Decree was.

Set. 76.  As to the fourth Particular, »iz. Where Bail is grantable by

the Court of King’s Bench to one committed by an inferior Cout of Re-

Viughan,  cord ; it feems, That this Court, having the Supreme Controul of all in-

26 Mod. ferior Courts, may, in Difcretion, on Confideration of the whole Cir-

73.&  camftances of any Cafes whatfoever, bail any Perfon who fhall appear

to have been unjuftly or hardly deprived of his Liberty by any inferi-

or Court. And therefore, wherever it fhall clearly and exprefly appear,

that a Perfon hath been committed by any fuch Coure, for a Matter

ger Buthels which either is in Trath no Crime at all, or, if it be 2 Crime, is not

g"ﬁ 'h': ., within the Jurifdiction of fuch Court, there can be no Doubt but that

Reports, | it isa proper Motion to the King's Bench to bail him., But in what other

Cafes in particular one may hope for the like Succefs in a Motion of

this Kind, it feems difficult to determine; for that every fuch Cafe depends

upon its particular Circum{tances, which have great Weight with the

Court in its Determinations of this Kind, in which it is in great Meafure

Ieft to its Difcretion, And therefore, tho' perhaps it may bail 2 Man

2 Dulk. 139, on a Commitment by a Mayor of a Town, ora Euﬁice of Peace, or o-

149 ther inferior Magiltrate, for a Contempt, without thewing the particu-

lar Natore of it; yet it cannot be expedted, that it will with like Rea-

dinefs bail a Man on fuch a general Commitment by a Court of a high-

*Sucheprece. €F 2 Dignity, as 2 Court of Oper and Terminer, or any other Court

deneSeltion, of Wefiminfter-Hall 5 to the Honour of whofe Proceedings the greateft

e, &7 Regard is always to be given; and on this Ground chiefly, as 1 fuppole,

Viughin  where a Perfons on a Habeas Corpus, was returned to have been commie-

139:14%  ted by an Order of the Exchequer, for not paying 2 Fing of 504 by the

Ecclefialtical Commiffioners impofed upon bim, the Court of Kings

Bench b refufed to bail bim, though it was not (hewn wherefore the faid

bCro.Car,  Fine was impofed, And as a great Regard is always paid te the Dignity

579- of the Court by which the Party is committed ; fo is it likewife to the

Notoricty of the Offence 3 and therefore, where a Perfon convidted of

buying and felling old Money, before Juftices of Oper and Terminier,

e vt ree V38 committed in Execution for the Fine, by an Order of the Courty

185, 350 1ot firictly formal, yet the Court of King’s Bench refufed ¢ to bail him,

for this Reafon chiefly, becanfe he was in Exccution, and his Commit-

4 ment
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ment was dejedive only in Point of Form. Allo where Perfons taken Sa‘i& 38
in Execation for their Fines to the King, fet on them by a Seffions of ] "g. '?
Jultices of Peace, have not only bronght their Habeas Corpus, but al{o 7.de March,
their Writ of Error in the King's Bench, and affigned Errors, yet the fzﬂ'ii’;ss
Court has refufed to bail them, Bue I take it for granted, in thofe Ca- 5.
{es which are but briefly reported, That it appeared upon the whole Re- 181 320,
cord, That f{uch Fines were legally impofed. Alfo it feems, That the ®- ' "4+
faid Court has fometimes been induced to deny Perfons committed by

other Courts, by Warrants not {triftly formal, the Benefit of Bail, for

the Enormity, dangerous Tendency, or Obftinacy 2 of their Offence, = ¢ g,
which if it bad been attended with lefs aggravating Circomftances mighe fiom 48 0
not have excluded them from it.  Alfo the {aid Court, in determining [%g geyp.
whether it be proper to bail a Man committed by another Court, ufually 120, pl. 14,
confiders all the other Circomftances of the Cafe, as the Length b and 37- 2} 5>
Hard(hip ¢ of the Imprifonment, and fuch like, in order to give fuch a 3 Rbi. Rbp.
Determination upon the whole, as may be molt agreeable to the Honour 2:3.pl g,
and Prerogative of the Crown, and the Liberty and Safery of the Sub 31'35'“1}’!]_',’;;.
jeck. ¢ Latch. 13,
] Seft. 77. But it feems to be agreed, That no one can in any Cafe
controvert the Truth of the Return to a Habeas Corpus, or picad or {ug-

geft any Matter repugnant to it: Yet it hath been holden, Thata Man

may confels and avoid fuch 2 Return, by admitring the Truth of the

Matters contained in it, and {uggelting others not repugnant, which

take off the Effe of them. And upon this Ground, where one Swaliom,

a Citizen of London, was committed for refpfing to accepe the Office of | ¢4 gy,
- an Alderman of the faid City to which he had been elefted, and the ass.
Cuftom of the City juftifying a Commitment for fuch a Refufa!, and

the Elefiion and Refufal were {et forth in the Return to the Habeas Cor+

pies, he filed 2 Suggeftion in the Crown-Office, That he was an Officer

of the King’s Mint, and that all fuch Officers were exempted from all
City-Offices, both by Prelcription and by the King's Charter; and there.

upon the Patent of the Grant of his Office, and allo the Patent of the
Exemption being inrolled in the Court, he was difcharged.

Sect. 78, Alfo the Court will fometimes examine by Afidavie, the
Circumf{tances of a Falt on which a Prifoner brought before them by an
Hakeas Corpus hath been indifked, in order to inform themftlves, on Exa- 454, 4;3,1"
mination of the whole Matter, whether it be reafonable to bail him or * Jo 131
not, And agreeably hereto, where one Fackfon, who had been indifted .
of Piracy betore the Seffions of Admiralty, on a wmalicious Profecution, Georg. "
bronght his Habeas Corpus in the {aid Court in order to be bailed; the
Court cxamined the whole Circumltances of the Fack by Affidavits, vp-
on which it appeared, That the Profecutor himfelf, if any one, was
Guilty, and carry'd on the prefeat Profecution to skreen himfelf; and
thereupon the Court, in Confideration of the Unreafonablenefs of the
Profecution, and the Uncertainty of the Time when another Seflions of
Admiralty might be holden, admitted the faid Jeckfon to Bail, and com-
mitted the Profecutor till he fhonld find Bail to an{wer the Fa&s con-
tained in the Affidavits,

Seff. 79.  As tothe fifth Particular, viz. Where Bailis grantable by the
Court of King's Bench, to one excluded by the abovementioned Stacate
of Weflminster 1. chap. 15. from the common Benefit of a Replevin by
the Sheriff; It cannot be doubted, but that notwithftanding neither 4 the 4 (o

A . ; . 185
Judges of this, nor of any other Superior Court of Jultice, are (triltly (g6, 185,
Gg within &8 C 10
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*3 Bult.  within the Purview of that Statute; yet * they will always, in their Dif-
 Rol, Rep. Cretion, pay a due Regard to the Rules prefcribed by it, and not admit
;f:r}. s Perfon to Bail who is exprefly declared by it to be irreplevifable, with-
5y out (ome particular Circumftance in his Favour: And therefore it feems
Latch, 12.  difficult to find an Inftance where Perfons attainted ® of Felony, or but
S.P.C.74 convitted thercof by Verdic general or € fpecial, or notorioufly 9 guilty
T Mod. 454, Of Trealon or Manflaughter, . by their own Confeffion or otherwile,
ass. have been admitted to the Benefit of Bail, without fome [pecial Motive
:Ig;{:_g'?g‘f‘ to induce the Conrt to grant it: As where ¢ a Perfon taken by a Capias
ph 42 utlagatwm, on an Appeal of Felony by the Name of 7. §. Gentleman,
;813'11&— A7, pleads that his Name is 7. §. Yeoman, and not Gentleman, and fo he is
4, Rol, Rep, N0t the fame Perfon who was ouatlawed, in which Cafe the Court in Dif-
268, cretion may baif him; for until the Plea be determined, it appears not
3 ’B‘f'“- *13: whether he were the Perfon intended, or not. Or where f a Perfon out-
vids supra, 1awed alledges an Error in the Record, in which Cafe alfo the Court,
Seft. 33.  ex gratia, may bail him, efpecially if the Error be apparent. Or where
el 5 a Man is convifted ¢ of Felony, upon Evidence by which it plainly ap-
21nft, 188, pears to the Coort that he is not guilty of it; in which Cafe even the
{1-P.C.1or. Tuftices of Gaol-Delivery may bail him. Or where b it appears to the
Levera. ¥ Court that the Profecator of an Inditment, or the Plaintiff in an Ap-
f19M 6.3. peal, hath unreafonably delayed his Profecutions as where two Nibils
S.P.C.5;. are returned upon two Writs of Sire facias, awarded againft a Plaintiffin
g‘ittar A :;)n gqpeal, ]remo_'.lr.ed by %eﬂ:‘oéar:'fiinto the King's B}tlznch_. al?d [;h;: P:Jifoner

oy o2 bath Jain a long Time under Confinement.  Or where ! the Defendant in
Zéiﬁ;n’,,tf,;,', an Appeal hath pleaded an Excommunicationin Difability of the I laintiffy
Juftice, 154. In which Cafe it is apparent, that the Plaintiff canviot proceed at prefents
P Moa. and if the Defendant fhould be kept in Prifon till the Plaintiff be abe
$54,44s.  folved, he might be a Prifoner for Life. Or where k it appears to the
 duit 6, Court, That the Defendant may be in Danger of lofing his Life, either

Paim. 558, by Famine, or a dangerous Diftemper, ¢ if be continue longer in

$59. Prifon.

1 Iéeb. 3035,

ig Ed.3.  As to the fecond Point, viz. In what Cafes Bail is grantable by the other
AT Courts of Weftminfler-Hall : 1 thall confider,

ta.
13Ed.4,8. 1. How far it is grantable by fuch Courts, or Perfons committed for
Bl Jogein.  Caufes under the Degree of Treafon or Felony.
grilge, é,s?;;. 2. How far to Perfons committed for Treafon or Felony.
E‘f:::hn;,_ Seif. 8o. As to the firlt Point, viz. How far Bail is grantable by
Cro, Jac. 356 the f{aid Courts, to Perfons committed for Caufes under the Degree of
Co. Lit. 289 Treafon or Felony, it feems, ! That the Courts of Common Pleas and
*alnft. 53, Exchequer, at any Time doring Term, and the Court of Chancery, either
ﬁl,‘{‘}'fa- .., in Term or Vacation, may award a Habeas Corpus by the Common Law,
4‘;,381'“3,' for any Perfon committed for any fuch Caufe, and thereupon difcharge
15415596, him, if it fhall clearly appear by the Return, That the Commitment
3 And. 197, Was againft Law (as being made by one who had no JurifdiGion of the
Dalifon, §1. Caufe, or for a Matter for which by Law no Man ought to be punifthed)
31eon. 12 or bail him, if it fhall be doubrful whether the Commirment were legal
2Jo 5014 or not, eve. However it is certain at this Day, That by Force of the
3 Mad. 198, Habeas Corpus A&, Par. 3. & 10. fet forth more at large SefZ. 17 & 22,
396 any of the faid Courts, in Term-time, and any Judge of either Bench, or
Baron of the Exchequer, being of the Degree of the Coi, in the Vaca-

4 tion,
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tion, may award a Habeas Corpus for any Prifoner whatfoever, who is
bailable by the Intent of that A&, and thereupon bait him.

Seit. 81, As to the feconid Point, vix. How far Bail is grantable by
the {aid Courts to Perfons committed for Treafon or Felony, it is ob-
fervable, That the abovementioned Claufes of the fajd Habedr Corpus
A& extend not to Perfons commitred for Trealon or Felony, plainly and
fpecially exprefied in the Warrant of Commitments neither do | finid MY o, vinghan
rinted Cafe, whercin Perfons committed for fuch Crimes have been 155, 155,
Eailed either by the Courts of Common Pleas or Exchequer. However 2Jo1g.
it is certain, That in fome Cafes Perfons committed for Felony are bail Regifer,
able by the Court of Chancery. But our I.aw-Books being generally 271.a 8.
filent in Relation to thefe Matters, 1 {hall refer the Reader for the move
accurate Knowledge of them, to Obfervation and Experience,

Seft. 82, As to the feventh general Point of this Chapter, viz. In
what Form Bail is to be taken; it feems to be thie Practice of the Court
of King's Bench in admitting a Perfon to Bail, who'is altaally prefent 4 2 ; ok 45.
in Court, upon an Indi¢tment or Appeal b of Felony, or other Crime, ® 2 jon. 210,
punithable with Lofs ¢ of Member, to take ¢ 2 {everal Recognifance to gro" *o%
the King in 2 certain Sum from each of thie Bail, that the Prifoncer (hall 1Sid. st
appear at a certain Day, & and alfo, That the Bail fhall be liable for : 413-&]3' 178.
the Default of fuch Appearance, . Body for Body. And © it feems to 2.1, ;{.‘l:.
be left to the Dilcretion of Juftices of Peace, in admitting any Perfon pl.3
to Bail for Felony, to take the Recognifance either in a certain Sum, or o v Sid
elle Body for Body. Buat f where a Perfon is bailed by the Court of #ide 2 Jo.
King's Bench, before the Return of a Capiar awarded againft him for Fe- YHec
lony, or (as it fecms to be implied in the Book cited in the Margin that 45, =
he may be,} or by any Court for a Crimz of an Iaferior Nature, it feems, Crompt,
That the Recognifance ought to be only in a certain Sum of Money, Ju0ice 315
and not Body for Body. However it is certain * at this Day That Per- 4 Inft. 138.
fons bound Body for Body, are not liable on the Fosfeiture of the Recog- [léstssrs
nifance, to fuch Punithment to which the Principal is to be adjudged, if %, pag. J;.
found Guilty, but only to be fined, ¢, £ Intt 148,

Sect. 83.  As to the eighth general Point of this Chapter, viz. What f:;f;‘_?“ffr;_
fthall forfeit che Recogni[%nce: If on 2 Bailment for Felony the ufial h prife, 1 3.
Form, ad Standuns reo de felonia predicta, et ad refpondendum Demino Rogi, o 7. o
be made ufe of, and at the Trial the Party (and obftinately mute, ir ue Com
may realonably be argued, that in Strictnefs the Recognifance is forfeited, Cmira Fira,
for1 that the Expre(fions abovementioned feem to import at leaft thus e gdle.
much, That the Prifoner (hall make fome Anfwer; and at the Common © Date. cep.
Law, before the Statute k of Malebridge chap, 28, if a Perfon uvnder B L
Bail had infilted on his Privilege as a Clerk, and re‘vfed to anfwer 10 Lettar G
the Crime alledged againft him, bis Sureties were to be amerced 5 and ¢ foft 178,
though the faid Statute have in that Cale excufed the Bail, yet an ob. 5P G
ftinate Refufal to anfwer in other Cafes may perhaps remain as it was at £z Int rea.
the Common Law. Mr. Dalton ! indeed feems to be of another Opinion, ?l;“i“- 178
becaule the Words abovementioned are always ufed of Courfe: But it n; e
{eems ftrange, That Words fhould be looked on as idle and infignificant
becaufe they are moft ufual and proper, However, if late Pratrice and
Experience have been agreesble to the abovementioned Opinion of
Mr. Ddlton, as | apprehend that they have, they will certainly be of
great Force to maintain it! And indeed it toft be confeffed, That if a
Man’s Bail, who are his Gaolers of his awh Choofing, do as effeGually
[ecare his Appearance, and put him as tmuch noder the Power of the
Court as if he had been in tﬁe Cuftody of the proper Offcer, they feem

to
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to have anfwered the End of the Law, amd to have done all that can be
reafonably required of them: But howfoever the Law may ftand in Rela.
tion to this Cafe, it is certain, That if Perfons be bound by Recogni-
fance, that 7. S. thall appear in the King's Bench the firft Day of fucha
Term, to anf{wer to fuch an Information againft him, and not depart
till he thall be difcharged by the Court, and afterwards the Attorney
General enter a Nolle prafequi as to that Information, and exhibit another,
on which the Defendant is convied, and refules to appear in Court
after perfonal Notice, the Recogaifance is forfeited ; for being exprefs
that the Party thall not depart till he be difcharged by the Court, it
cannot be fatisfy'd unlefs he be forth-coming, and ready to anfwer to any
other Information exhibited againft him whil(t he continues not difcharg-
ed, as much as to that which he was particularly bound to anlwer to.
But in fach Cafe it feems, That the Recognifance thall not be forfeited
by the Party’s not appearing in Court the frlt Day of every Term, after
ie hath pleaded to the Information, as it may be before he hath pleaded.

CHAPD XVL

Of Commitments.

AND now I am to confider in what Cafes, and in what Manner,
Offenders are to be committed, for the better Under(tanding where-

of 1 fhall examine,

What Kinds of Offenders are to be committed.

By whom.

. To what Prifon,

What is to be done previous to their Commitment.

VWhat ought to be the Form of it

. At whofe Charges they are to be fent to Prifon.

To what Court (he Commitment is to be certified,

By what Means the Party may be difcharged from fuch Commit-

S oM ondw -

8

Seit. 1. As to the firft Point, There is no Doubt but that Perfons
apprehended for Offences which are not bailables and alfoall Per{ons who
negledt to offer Bail for Offences which are bailable, muft be commit-
ted.

Soct. 2. And it is faid, That wherefoever a Juftice of Peace is im-
powered by any Statute to bind a Perfon over, or to caufe him to do
a certain Thing, and fuch Perfon being in his Prefence fhall refue to be
bound, or to do fuch Thing, the Juftice may commit him to the Gaol,
to remain there till he thall comply.

Set. 3. As to the (econd Point, wviz. by whom fuch Per{ons are
to be committed, it {eems to be agreed by all the Old # Books, That
wherefocver a Conftable, or private Perfon, may juftify the Arrefting
another for a Felony or Treafon, he may alfo juftify the Sending or

Bringing
4
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bringing him to the common Gaol, and -that every Private Perfon has
as much Authority in cafes of this Kind as the Sheriff, or any other Of-
ficer, and may jultify fuch Imprifonment by his 2 own Authority, but , 4
not by the Command of another, But ® inafmuch as it is certzin, [hat b5 ¥
a Perfon lawfully making fuch an Arret may jultify Bringing the Party Fiz Falle
to the Conftable, in order to be carried hy him before 2 Juftice of Peace E.";Pé'd i‘
and inafmuch as the Statutes of 1 & 2 Ph. & M. 13. and 2 & 5 Ph &% 6.5 7.0
M. 10. which dire@ in what Manner Pex{ons brought before a Juftice of |7 Ed. 4.
Peace for Felony fhall be examined by him in order to their being com- Hp. € g1,
mitted or bailed, feem clearly to fuppofe, That all {uch Perfons are to 112
be brought before fuch Juftice for fuch Purpofe; and inafmuch as the
Scatote of 31 Car, 2. commonly called the Hebeas Corpus A&, feems to
fuppofe, That all Perfons who are committed to Prifon, are there de-
tained by Virtue of fome Warrant in Writing, which {eems to b¢ intend-
ed of a Commitment by fome Magiltrates and the conftant Tenour of
the late Books, Prattice and Opinions, are agreeable hereto: It is cer- pp ¢ 4
tainly moft advifable at this Day, for any Private Perfon who arrefts 1:3- '
another for Felony, to caufe him to be brought, as foon as conveniently he Dtear-118.
{)nay, before fome Juftice of Peace, that he may be committed or bailed
him.

ySeE;' 4. But it is certain, ¢ That the Privy Council, or any one or «; gnd.2g8,
two of them, or a Secretary of State, may lawfully commit Perfons for Palm. sss.
Treafon, and for other Offences againft the State, as in all Ages they ' Jid: 78
bave done. oo 1%

& Willism

As to the third Doint, wiz. To what Prifon fuch Offenders are to be b o
committed, I (hall obferve, ;?cors-
al 347.

1. That the Prifon ought to be in the Realm of Englend.
2. That regularly it ought to be a Common Prifon,

Sei#. 5. As to the firft of thele Particulars, it is enatted by 31 Car, 2.
12, That no Subjec of this Realm. being an Inbabitant, or Refiant of this
Kingdom of England, Dominion of \Wales, or Town of Berwick upon Tweed,
Joall or may be fent Prifoner into Scotland, lreland, Jerfey, Guernfey, Tan-
gier, or into Parts, Garrifons, Iflands, or Places beyond the Seas, which then
were, or at any Time bereafter fhould be, within or without the Dominions of his
Majefly, his Heirs or Succefforsy and that every fuch Imprifonment is by the
Jaid Statute enafied and adjndged to be illegal, and that every Subjeft fo impri-
Jored, fhall have an Atlion of Falfe Imprifonment, 8&c. and recover treble Cofts,
and no lefs Damages than five Hundred Pounds againft the Perfon making fuch
Warrant, who fhall alfo incur @ Premunire.

Sest. 6. As to the fecond of the abovementioned Particulars, It is
enaed by 14 Ed. 3. 10. as followeth, Iz the right of the Gaols which were
wont to be in Ward of the Sheriffs, and annexed to their Bailiwicks 5 it is af-
Sfemted and accorded, That they fball be rejoined to the Sheriffs, and the Sheriffs
Jhall bave the Cuftody of the fame Gaols, as before this Time they were wont to
bave s and they fhall put in fuch Under-keepers for whowm they will anfwer.  And
this is confirmed by 19 H. 7. chap 10, Alfo it ig recited by § H. 4. 10,
That divers Conflables of Caftles, within the Realm, being affigned Juflices o
Peace by the King's Commiffion, bad by Colour of fuch Commiifion, ufed to mé
People to whom they bore evil Will, and imprifon them within the faid Caftles,
til] they had made Fine and Ranfore with the faid Conflables for their Delive-
rance. And thereupon it is enacted, Tbarhmne be imprifoned by any Fuftice gf

H 1he
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+8. County or another;

Of Commirments. Book I1.

the Peace, but only in the Commion Gaoly faving to Lords and others which
have Gaols their F:'ambiﬁ in thir Cafe, _ _

Seff. 7. And it @ feems, That the Kings- Grant fince this Statute to
private Perfons to have the Cuftody of Prifoness committed by Juftices
of Peace, is void. And it is {aid, That nooe can claim a Prilon as a
Franchife, unle(s he have aifo a Gaol-delivery.

S:i2. 8. It feems to be ¥ agreed, That if *a Perfon be arrefted in one
County, for a Crime done in it, and fly into another, and be re-taken
there, he may be brought before a Joftice of the County where the Of-
fence was done, and be committed by him to the Gaol of fueh County.
But it feems to be the {tronger ¢ Opinion, That if one who hath com-
mitted an Off:nce in one County. fly into another before he be taken,

. and be purfued and arrefted in fuch County, he ought to be brought

before a Juftice of the County where he is taken, and be committed by
him fo the common Gaol of the {xme County, ¢ whether it lie in {uch
¢ unlefs there be fome fpecial Reafon to the Contra-
1y, as an apparent Danger that the Party may be refcued from fuch Pii-
fon by Rebels, & And it feems to be latd down as a Rule, by fome
Books, f That any Offender may be committed to the Gaol next to the
Place where he was taken, whethe it lic in the fame County or nor,
Seif. 9. Itis® faid, That if a Conftable bring 2 Felon to Gaol, and
the Gaoler refufe to veceive him, the Town where he is Conftable oughe
to keep him till the next Gaol-Delivery. But b in other Cafes it feems,
That regularly no one can juftify the Detaining a Prifoner in Cuftody oue
of the common Gaol, unlefs there be fome particular Reafon for fo do-
ings as if the Party be fo dangeroufly i fick that it would apparently
hazard bis Life to fend him to the Gaol, k or there be evident Danger
of a Refcous from Rebels, &¢. Yet conftant Pra&ice feems to autho-
rife 2 Commitment to a Meffenger; and it is ! {aid, That it {hall be in-
tended to have been made in order for the earrying of the Party to
Gaol.
Seet. To. As Prifoners ought to be committed at fisft to the proper
Prifon, {o ought they not to be removed from thence, except in fome
fpecial Cafes.  And to this Purpofe it is enatted by 31 Car. 2. chap. 2.
Par. g. That if any Subjed of this Realm, fhall be committed to any Prifon, or
in Cuftody of any Officer or Offfcers what foever, for any criminal, or fuppofed cri.
minal Matter 5 that the [aid Perfon fhall mot be removed from the faid Prifon
and Cuftody, into she Cuftody of any other Officer or Officers, unlefs it be by Habeas
Corpus, or fome other legal Writs or where the Prifoner is delivered to the Con-
flable, or other inferior Officer, to carry fuch Prifoner to fome Common Gaols,
or where any Perfon is fent by Order of any j‘mége of Affife, or Juflice of the
Peace, to any common Workboufe, or Honfe of Corretlions or where the Prifs-
ner is removed from one Prifon or Place to another, within the fame Connty, in
order 1o a Trialy or Difcharge by due Courf of Laws or in cafe of fudden Fire,
or Infellion, or otker Nece[fity 5 upon Pain that he who makes out Signs or Coun-
terfizns, or obeys or execntes Juch Warrant, fhall forfeit to the Party grieved
one Elundred Pounds for the firfl Offince, two Hundred Pounds for the fecond, &c,
Seit. 11, As to the fourth Point, wiz. What ought to be done pre-
vious to the Commitment of fuch Offcnders, it is enatted by 2 & 3 Ph.
& M. r0. That every Fuflice or Fuflices, before whom any Perfon fball be
brought for Manflanghter , or Felony, or for Sufpicion thereof, before he or they fhall
commit or fend fuck Prifoner 1o Ward. fhall take the Exariination of fuch Pri-
Soner, and Information of thofe that bring bim, of the Fafl and CircumfPancer
thereofy and the fame, or as nench thereof as fhall be materidl to prove the Felony,
4 Joull
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Joall pus in writing within two Days after the Jaid Examination, and the fazse
Jhall certify in fuch Manmer and Foree, and at fuch Time, as they fhosld and
eught ta do, if fuch Prifover, fa committicd or fent to Ward, bad beer bailed, or
let to Nainprife, npon fuch Pain ar in v ¢ 2 Ph. 8&& M. 13, is Hwmited and ap- 8ee Clup. 15,
pointed, far nab Kaking or wok certi ying fuch Examinations, 8&e.  Andit is far. Stk €o.
ther enacied, Lhat the faid Fuflices fBull have Autharity ta binud all fuch by
Recognifance or Obligation, as do declare amy thing materid to prove the [aid
Manflanghter, or Felony, 2o appear at the wext General Gaol-Delivery to be boldon
within the Connty, City, or Town Corporate, where the Trial of ibe faid Man-
Sangbter, or Felony, fhall be, then and there to give Evidence againft the Par.
{y 3 and that the faid j’ufs'ce.r foall certify the faid Bowds takenm before them, in
f;ke manwer as they owght to certify the Bends mentioned in the faid former

tty, &c.

Seef. 12, It feems that a Jullice of Peace ought not to detain a Pri- ¢ I 835,
foner by Virtae of this Statute, in order to examine him, any longer 3o
than is neceflary for fuch Purpofe, for which it is faid, That the Space of
three Days is a realonable Time.

As to the fifih Point, iz, What ought to be the Form of a Commitment,
the following Rules are to be obferved.

Sei, 13, 1. It muft be in Writing, under the Hand and Seal of the 2 Ist. 53,
Perfon by whom it is made and exprelling his Office, or Authority, Byl e 1y,
and the Time and Place at which it is made, and muft be dire@ed to H. P. C. 94
the Gacler, or the Keeper of the Prifon,

Sett. 14. 2. It may be made either in the Name of the King, and Delvew s
only telted by the Perfon wlto makes it, or it may be made by {uch
Perfon in his own Name, R

Sed. 35. 2. It may command the 2 Gaoler ta keep thie Party in fafe 1o w1
and clofe Cultody; for if every Gaoler be bodnd ? by the Law o keep h-n's Cate,
his Prifoner in {uch Cultody, furely it can be no Fault in a Mitimes to 110>
command him fo to do. 503 son

Sett. 16. 4. It ought to {et forth the Crime alledged againft the Par- 990 81 b.
ty with convenient ¢ Certainty, whether the Commitment be by the Pri- %' %)%
vy ¢ Council, or any other Authority; otherwife the Officer © is not Dsfiesp 115.
punithable, by Reafon of fuch Mittimns, for foffering the Party to efcape: 9% 5%
Aad the Court, before whom he is removed by Hebeas Corpus, ought to 816 a1,
dif{charge or bail him: And this doth not only hold where € no Canfe at <@ 1o
all is exprefled in the Commitment, but alfo where it is fo loofely fer 7 &2
forth, thae the Court cannot adjudge whether it where a reafonable 530, 193
Ground of Imprifonment; as¢ where one was committed for maniold 2 204 9%
Contumacy to the High Commiffion.-Court, or for h refuling to an{wer s o Re.
before them to certain Articles, or ! for infolent Behaviour and Words 134
fpoken at the Council-Table, &«. And it is holden by Sir k¥ Edward E-h[“","”'s‘fé.-

. . . . LRS- 144
Coke, in his fecond Inftitute, That 2 Commitment for High Treafon, or 65.co 72.
Felony in general, without thewing the Species of the Offence, 1s not e o
good; yet in ! another Part of the {ame Book, fuch general Commit. If:}rs‘.::}!.]og'
ments feem to be allowed by him to be good: And there are Precedents 17

of Commitments for Felony in general, in good m Antliors. And v it Pslm. 538,

f Cio. Car,
hath been refolved, That Commitments for High Treafon in general are 519, 793,
good. ger

Bakham’s
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PSuwil- o SeZovy. 5 Itis fafeto fet forth, That the Party Is charged upon
o Wird Oaths but this is not neceflary, for it hath been 2 refolved, Thata Com-
Trin. 2 Geor. mitment. for Trealon, or for Sufpicion of it, without fetting forth any
oiesp 125 particular Accufation, or Ground of the Sufpicion, is good.
b0 SiE 18, 6. Every fuch Mittimms onght to have .a lawful Conclus
2ot 52 fion,  viz. That the Party be fafely kepe ¢ill he be delivered by Law,
ran 33%  or by Order of Law, or by due Cousfe of Law; or that he be kept till
by Ikt sz, farther € Order, (which fhall be intended of the Order of Law.,) or to the
3% ¢ . like Effet.  And if the Party be committed only for wane of Bail, ie
C[,'OH;P:E;“;, feems 4 to be a good Conclufion of the Commitment, that he be kept
b till he find Bail.  But a Commitment, © till the Perfon who makes it (hal
Pj‘i:‘:}":‘g; take further Order, feems not to be good. And it feems, that the Party
amrs Cro.  cOmmitted by fuch, or any other irregular Mittimus, may be bailed.
Car. 5 58, Seit. 19.  As to the fixth Point, wiz. At whofe Charge Offenders are
se 2% T 10 be fent to Prifon, it is enatted by 3 Jac. 1. 10. That zvery Perfon and
“2 It 52, Perfous, that fhall be committed to the common or ufial Gaol within' any County
Vol Rep, @ Liberty within this Realm, by any Fuftice or Jufbices of the Peace, Jor dny
sz0. Offence or Mifdemeanor, having Means or Ability thereunto, fhall bear their
LLev. 230 own reafinable Charges, for fo conveying or fending them to the faid Guaol, and
:: o G ke Charges alfo of fuch as A/mel be appointed to guard them to fuck Gaol, and fhall
e 3 Built, f0 guard them thither.  And if any fuch Perfon or Perfons (o to be committed,
48, 49 Rep, JRall refufe at the Time of their Commitment and Sending to the faid Gaol, to
;Iof‘ P defray the faid Charges, or fball not then pay or bear the fame, that then fuch
Fuftice or Jufbices of the Peace. fball and may by Writing under bis or their Hand
and Seal, or Hands and Seals, give Warrant to the Confiable or Conftablos of
the Hundred, or Conftable or Tythingman of the Tything, or Townfkip where
Such Perfon or Perfons fhall be dwelling and inbabit, or from whence be or they
Joddl be committed, or where be or they hall have any Goodr within ibe County
or Liberty, to fell fuch, and fo much of the Goods and Chattels of the Jud
Perfons, as by the Diferetion of the faid Juitice, or ustices of the Peace, fhall
Jatisfy and pay 1he Charges of fuck his or their Conveying or Sending to the faid
Guaols the Appraifement o be madeégt four of the hone$t Inbabitants of the Pa-
rifh or Tyshing where fuch Goods or Chattels fhall remain and bey and the Owerplus
of the Money which [hall be made thereof, to be delivered to the Party 1o whom
the faid Goods fhall belong.

Seff. 20. And it is farther ena&ed, That if the faid Perfons fball not
kave, or be known 10 bave, any Goods or Chastels, which may be fold Jor the Pur-
pofe aforefuid, within the Connty or Libertys an indifferemt Affeffurent fball be made
by the Conitables and Church-Wardens, and twa or three other the boneiF Inbabi-
tants of the Parifh, or Tything, where fuch Offenders fhall be taken or apprehend-
ed, the faid Taxation being allowed under the Hand of one or more Fuitice or
Justices of the Peace, if there be fuch Conitables or Church-Wardens there inba-
biting and in Default of them, by four of the principal Inbabitants of the faid
Parifh, Townfbip or Tything, where fuch Offenders fball be taken or apprehended :
And if any fo affeffed foall refufe to pay their faid Taxation, them the Fuitice or
Fuitices of Peave by whom the faid Offenders fhall be committed to Prifon, or any
Juitice of Peace near adjoining, foall and may give Warrant as aforefaid, to the
Conflable, Tythingman, or other Officer there, 0 diftrain the Goods of any fo affeffed,
which fhall refufe to pay the fame, and 1o fell the fame s and that fuckh Perfon or
Perfons fo amshorifed, foall bave full Power [5 to diftrain, and by Appraifmenm Z'
four [ubitantial Inbabitants of the faid Place, to fell a fufficient Duantity of t
Goods and Chattels of the fuid Perfon fo refufing, for the ewying of the [aid Tax-
ations and if any Ouerplur of the Moncy come by the Sale thereof, the fame to be
delivered to the Quner,

4 Seét.
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Seit. 21, As to the {eventh Point, »iz. To what Court fuch Com-
mitments are to be certified, it is enalted by 3 H. 7. 3. That every Sheriff,
Bailiff’ of Franchife, and every other Perfon, having Authority or Power of
keeping of Gaol, or of Prifoners for Felony, do certify the Names of every fuch
Prifoner in their Keeping, and of every Prifoner to them committed for any fuch
Canfe, at the mext general Gaol-Delivery,” in cvery County or Franchife where
any fuch Gaol fhall be, there to be calendered before the Fuftices of the Delive-
rance of the fame Gaol, whereby they may, as well, for the King as for the Party,
proceed to make Deliverance of fuch Prifoners according to Law, on Pain to
forfeit to the King for every Defanlt there vecorded, one bundred Shillings.

Sect. 22, As to the eight Point, viz. By what Means a Perfon un-
der fuch a Commitment may be difcharged, it feems, That a Perfon
legally committed for a Crime, certainly appearing to have been done Keilw. 34.
by fome one or other, cannot be lawfully difcharged by any one but by 3 Inft. 205,
the King, 1ill bie be acquitted on his Trial, or have an Ignoramus found 3% o,
by the Grand Jury, or none to profecute him, on a Proclamation for that gs.
Parpofe by the fuftices of Gaol-Delivery. But if a Perfon be committed
on a bare Sulpicion, without any Appeal or Indictment, for a fuppofed
Crime, where afterwards it appears that there was none, as for the Mur- et
der of a Perfon thought to be dead, who afterwards is found to be alive H“_I{:w(';_’f;y'
it hath been holden, That be may be (afely difmiffed withons any far- 115, 114,
ther Proceeding, for that he who fuffers him to efcage is properly punifh-
able only as an Acceflory to his fuppofed Offence s and it is impo(Tible
that there fhould be an Acceffory where there can be o Principal 5 and
it would be hard to punith one for a Contempt, in difregarding a Com»
mitment founded on a Sufpicion, appearing in fo uncontsfied a Manner
to be groundlefs.

CHAZPDP XVIL
Of Hindrances in bringing Offenders to publick ]":4«

Shice, &c.

AVING fhewn in what Manner Criminals are to be arrefted,
H bailed or committed, I am now to confider in what Manner they
and their Ailiftants are punithable for an Hindrance in bringing them to
publick Jultice. And in Order hereto I thall examine,

SHP.C 116,

1. How far they arc punithable for an Offence of this Kind, before 1oon g’

an Arrelt made. Crompr.38b

2. How far after an Arreft, ;?[:i%uﬁﬁéc
of Peice,
Seii. 1. As to the firlt Point, It is 2 certainly an Offence of a very ooy 23
high Nature, to oppofe one who lawfully endeavours to arreft another g p c. 6.
for Trefon, or Felony, And fome b have faid, That the Perfon who Firz Coron.
fo oppofes an Arrclt for Treafon, whereof he knows the Party to have 33, i95.
been guilty, is thereby guilty of the Treafon ; and that he who fo op-

pofes an Arrelt for [clony, is an Acceflory to the Felony.  And if it be
li a ge-
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a general @ Rule, That whoever knowing a Perfon to have committed
any (uch Crime, receives and comforts him, and endeavours to favour and
aid him in the Making his Efcape, thercby becomes a Principal in the
Cale of Treafon, and an Acceflory in the Cafe of Felony, thongh he
ufe no Force in giving fuch Afiiltance to the Offender; it feems (range
thar he who fo far takes Part with him as to fight in his Defence from
Juftice, fhould not be at lealt equally guilty. And therefore it {eems
teafonable to underftand the Books above cited, which feems to contra-
diét this Opinion, to intend no more than that it is not Felony in the
Party himfelf, who is attacked in Order to be arrvefted, to {ave him(elf
from the Arve(t by fuch Refittance,

Sest. 3. b But if a Perfon, knowing another to have been guilty of
fuch a Crime, barely receive him, and permit him to efcape, without
giving him 20y Manner of Advice, Afliftance or Encouragement in it,
as by dire@ing him how to do it in the fafelt Maoner, or furnifhing
him with Money, Provifions, or other Neceflaries, it feems he is guilty
of a high Mifdemeanour only, but no capital Offence.

Sect. 3. Alfo it is certain, That the Party himfelf who flies from
(ich an Arreft, is not thereby grilty of a capital Offence, but only lia-
bie to forfeit his Goods, when fuch Flight is found againft him, in fuch
Manner as hath been already thewn, Chap. 9. Seif, 51. and thall be alfo
more fully confidered hereafter,

Secf. 4. How far a Vill, which fuffers one who has been goilty of
Homicide to efcape, i3 Jiable to be amerced, hath been already fhcwri,

Chap. ¥2. Seit. 2, 3.

Offences of this Kind, after an Arreft made, may be confidered in Rela-
tion either,

1. To the Party under fuch an Arrelt.  Or,
2. To athers.

Such Offences by the Party himfelf are either without or with Force.

Segt. 5. And firft, As to fuch Offeuces by the Party himfelf, withoune
Force, which feem properly to come under the Notion of Efcapes, there
is little remarkable in the Books; and therefore 1 thall content my felf
with taking Notice, That as all Perfons are bound to fubmit themfelves
to the Judgment of the Law, and to be ready to be juftified by it; who-
ever, in any Cafe, refufes to undergo that Imprifonment which the Law
thinks fir to put upon him, and frees himfelf from it by any Artifice,
before fuch Time as he is delivered by due Courfe of Law, is guilty of
a. high Contempt, punifhable with Fine and Imprifonment. And if it
be fo great a Crime for one not arsefted to fly, in Order to fave him-
felf from Imprifonment for a capital Offence, furely it muft be at Jeaft
as great a Crime, for one who is attually under the Cuftody of the Law
forany fuch Crime, by any indirct Means to free himl(elf fromit. And
fome ¢ have holden, That {uch an Efcape amounts to Felony : But this
Opinion feems to be over fevere, and not to be maintained by the 4 Book
cited to prove it

CHAP



