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T H E

PREFACE

SN OTHING is more common than to bear thofe,
Gl who have taken only a fuperficial Piew of the
N\ Crown-Law, charge it with numberlef; Hard-
Rty [11ps and undiftinguifbing Rigour ; whereas thofe,
who have more fully examind it, agree, that it wants
noth:'ng to make it admird, for Clemency and Equity, as
well as Fuftice, bus to be wnderflood : It u Jo agreeaﬂye to
Reafon, "that even thofe who [iffer by it,” cannor charge
it with ]n'zlszﬂice; o adapted 1o the Common Good, as to
[uffer a0 1'% Y to go dnpanifbed, which that requires to
b reflrained s and yer fo tender of the Infirmities of
Humane Nature, as never to refufe an Indulgence, where
the Safety of the Publick wsll bear it ; it gives the Prince
no Power, tnt of doing Good; and reffrains the People
from no Liberty, but of doing Ewil.

It would be needlefs therefore to fay any Thing of the
Ufefulnefs of this Treatife, conld 1 be fo happy as any
Way to come up to the Defign of it, which was, to wvin-
dicare the Fuflice and Reafonablenefs of the Laws concer-
ning criminal Matters, and to reduce " them into as clear
a Method, and explain them in as familiar a Manner, as
the Nature of the Thing will bear.

Had any of thofe great Men, who formerly have wyit-
ten on this Subject, gone through the whole Law relating
to it, all farther Astemprs of this Kind had been un-
neceffary. The Treatife, publifbed wnder the Name of
Str Marthew Hale, is indeed wery ufeful, and wristen i
a clear Method, and with great Learning and Fudg-
ment ; but is certainly wery imperfect in I%e Whole, and

a Jeems




The PREFACE.
feers to be only a Model er Plan of a Work of this Kind,

which is faid to have been intended by him.

Sir Edward Coke’s third Inflitute 15 alfp a Treatif of
great Learning, and not wwworthy of the Hand that pro-
ducd it; bur yet it feems by mo Means a complear Work,
mmzy confiderable Heads besng either wholly omitted in it,
or barely touched wupon.

The Treatife of Sir Will. Staundforde feéems to be writ
with grear Fudgment, but be takes in a rver[y fmall Com-
pafs, fearce mentioning any Qffences under Felontes.

As for the Treatifes of Lambard, Crompton, Pulton,
and Dalron, they having an Eye chiefly to the Direition
of Fuftices of Peace; and, treating of the Crown-Law no

arther than as it concerns them, are far from being com-
pleat Syfems of iz

Upon” the whole, 1 apprehend that none a{ the Authors
biﬁ;re mentioned were [o perfect, but that, by reducing all
the Laws relating to this Subject, under one general Scheme,
they might generally be wnderflood with much lefi Diff-
m[zy than they have bitherto been. This 'twas induc'd
me to write on this stbjeé?, and I hope to finifh the
Whole in two Books, propofing in this Firft to fhew the
Nature of criminal fmm ; and in the Second, the Man-
ner of bringing Offenders to Punifbment.

A N
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To the Right Honourable,
THOMAS lord PARKE R,
Baronof M ACCLESFIEIL D,
Lord Chief Juftice of ENGLAND.

My L ozrp
fe=mem HE following Treatife containing that Part of
e the Law, which is peculiarly under the Admi-
| niftration of the Chief Juftice of England, 1
prefun’d, in regard to the Subject of it, to think
of prefenting it to your Lordfhip, which your Goodnefs
having been pleafed to permit, it is with the lefs Uneafi-
nefs that I venture to make it Publick ; for I could not
hope o introduce it into the World with greater Ad-
vantage than under your Protection.

“This was the real Ground of my Ambition, to dedicate
it to your Lordfhip, and not to give my felf an Oppor-
wnity of publithing how much I honour thofe wonder-
ful Talents, that have raifed You to {o high a Station:
A private Character indeed may be fet forth to Advantage,
and many Virtues in it be made known by an Addrefs of
this Nature, which might otherwife have lain for ever con-
cealed : But your Lordfhip’s is Publick and Confpicuous,
and can appear no where with {o much Luftre as wEen you
fic in Judgment, where that vaft Genius you are blefs'd
with, fhines forth to all the World, adorn’d with all the
Improvements that Humane Art can fornifh, and fupported
with the greateft Courage and Integrity.

And nothing lefs, My Lord, could give You that Com-
mand of all the Variety of Bufinefs which comes before
You, and that Facility with which You difpatch itz The
moft intricate Points of Law, that have for Ages lain inCon-
fufion and Obfcurity, when they fall under your Lordfhip’s
Confideration, receive fuch Light, are ftated and explain’'d
with fuch exaé Method, and fuch Propriety and Beauty of

Expreffion, that the moft Polite Compofitions appear not
more
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more Elegant, nor the moft Demonftrative more Convin-
cing: This, My Lord, is the agreeable Part of the Exercife
of your Authority, being no Violence to that general Hu-
manity which You delig:flt to fhew to all Mankind: But the
Duties of your Office require You fometimes to put on
another Character, and to thew the awful Face of Juftice,
to curb the Rage of an unruly People, and to fright them
into their Duty by the Terrours of the Law; and ’tis
with Pleafure all good Men fee your Lordihip purfue the
prevailing Vices of the Age with fuch Zeal and Indigna-
tion, that Crimes no longer appear lefs odious for bein
fafhionable, nor are the more fecure from Punifhment for
being popular.

Tﬁefe, My Lord, are Bleflings which the whole Nation
fhares in, and have an Influence upon all Parts of the ci-
vil Adminiftration: But we, who have the Honour to at-
tend your Lordfhi[i at the Bar, are in a more particular
Manner to acknowledge our Obligations, for that Candour
and Condefcenfion with which You treat us: The Encou-
ragement You give to our wezk Endeavours, no lefs en-
gages our Affections, than your comprehenfive Know-
ledge and clear and accurate Judgment command our
Reverence and Efteem.

Such Goodnefs charms all that approach and feel it;
and it was with univerfal Joy we faw your Lordfhip’s Firm-
nels to the prefent Eftablilhment, and great Services to
your Country, diﬁin%ui{hed lately by an Acceffion of Ho-
nour from his Majefty, whofe Wifdom in conferring his
Favours has eminently appeared, by the many fignal Be-
nefits the Nation has received from thofe who ﬁave the
Honour 1o ferve Him. I am with the greateft Refpect,

MY LORD,
Tour Lordfhip's
Muft obliged,
And mofp Humble Servant,

William Hawkins.



ANALYSIS

OF THE
Firt B O O K
OF THE

Pleas of the CR O W'N.

LL Perfons whatfoever are
liable to be punifh’d as Cri-
minal Offenders, unlefs chey
can excufe themfelves,either,

1- In refpe@ of ctheir Want of
Reafon: Or,

2. In refped of their Subjeéion
to the Power of others. ch. 1.

Offences,confidered in relation to the
Perfons againft whom they are com-
mitted, are either,

1. Such as are more immediately
againft God: Or,

2. Such as are more immediately
againft Man.

Offences more immediately againft
God arc either by Commoti Law or
by Statute.

Thofe ar Common Law are either
capital or not capital.

The capital are of three Kinds.
1. Herely, ch. 2.
2. Witehcraft, ch. 3.
3. Sodomy, ch. 4.

Thofe not capital are either by
Common Law or Statute.

Thofe by Common Law are of
five kinds.

1. Blafphemies againft God, ch.y.
fe&. 1.

2. Scoffing at the Scriptures, ch. 5.
fect. 2. _

2. Impoftures in Religion, ch, §.
e 3.

1

4 Open Lewdnefs groily fcanda-
lous, ch. 5. fe&. 4.

s.Seditious Words againft the efta-
blifhed Religion, ch. 5. fe&. ¢,

Thofe by Statute are two-fold,

r. Such as are agzinlt Religion
in general.

3. Such asare againft the eftablith-
ed Church.

Thofe againft Religion in general
are of four kinds.

1. Profanations of the Lord s Day,
ch, 6. fedt 1,2, 3.

2. Profane Swearing and Curfing,
ch. 6. le&. 4.

3+ Drunkennels, cn. 6. fe&t, 5.

4. Reviling the Lord’s Supper, ch:
6. fedt. 6.

Thofe againtt the eftablithed Chuich
are three-fold,

1. Such as cencern all Perfons in

eneral,

2. Such as more immediately re-
late to chofe of the Popith Reli-

1011,

3. Such as more immediately re-

wardProteftantDiflencers,ch. 16,
Thofe, which contern all Perfons in
general, are either,

1. Againft the Common Prayer;
ch- s Or)

z. Inaccepting or bolding an Of-
fice without dae Conformicy to
the Church, ¢h. 8. Ox,

3.1n
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3. In Yeaching School without
conforming to the Church, ch.
9. Or,

4 Innot coming to Chuich, ch.
10, 11.

Thofe relating more immediately to
Perfons of the Popith Religion, are of
four kinds,

5. Popifh Recufancy, ch. 12,

2. The Dffence of {aying or hear-
ing of Mafs, or other Popith
Servige, ch. 13.

3. The Offence of not making a |

Declaration again{t Popery, th.

14.

4. The Offence of promoting or
encouraging the Popith Reli-
gion; either,

1. In giving or receiving Popifh
Education, ch.1¢. fect. 1,2,3. Qr,

2. In profefling the Popith Reli-
§i°“a ch. 15, from fed. 4. to
I biyiog or_flling Popifh

3 In baying or [elling Popi
Books,ychigxg fed. 15. P

Offences more immediately againft
Man are either more immediately
againft the King, or more immediate-
ly againit che Subjedt.

Thofe more immediately againft the
King are eicher capital or not capi-
tak,

The capital are eicher,

1. High Trealen: Or,

2, Felonies,
HighTreafon is either,

x. Such as is within 25 E. 3. and
other Statutes grounded upon
it, and explaining it: QOr,

2. 5uch asdepends upon fubfequent
Scatutes,

Of Treafon within 25 Ed, 3. there
are four Species.

1. That which immediately con-
cerns the King, his Wife or
Children, ch. 17. fe&.3, 4, &e.

2. That which concerns hisOffice
in the Adminiftration of Juftice,
ch. 17. fe& 45.

3. That which concerns his Seal,
ch. 17, et 48.

4. That which concerns his Coin,
ch. 17. 2. 54.

OfHigh Treafon depending on {ub-
fequent Statuces,there are theee Species.

" 1. Offences in vpholding or fa-

vouring the Power of the Pope.

2. Offences agaipit the Proteftant

Succeffion, ch. 17. fe&.85.

3. Offences in lifting Men with-
out the King’s Ligence, ch. 17.
{e&. 86.

Of Offencés in upholding or favousr-

I

ing the Power of the Pope, there ace
fivg Species, _

1. Extolling the Pope’s Power,
ch. 17 feét. 72.

2. Purting inUre Popifh Balls, ch.
17. fe&. 75.

3+ Pervercing others,or being per-
verted to Popery, ch.17. fe@.ys.

4. Receiving Popith Orders or
Education in Popith Seminaries,
and not fubmitting, &c. ch. 15.
feé&, vq.

5. Refufing a fecond Tender of
the Oaths, ch. 17. fe&. 84.

Felonies more immediately againft
the King are of five kinds.

1. Offences relating wo the Coin
or Bullion.

2. Offences againft the King’s
Conncil, ch. 18. fed. 8.

3. The Offence of pafling beyond
Sea, to ferve a Foreign Prince,
ch. 18. fe&. 10,

4. The Offence of imbeailling the
King’s Armour, ch.a8. fe@. 12.

§. The Offence of relieving a Po-
pith Prieft, ch. 18. fet. 14,

Of Felony relating to the Coin or
Bullion, there are three Specigs.

1. The Offence of debafing it, ch.
18. fe&. 1.

2. The Offence of unlawfully di-
minifhing ic, ch. 18 fe&. 2.

3. The Oftence of endeavouring
by extraordinary Means to0 en-
creafe ic, ch 18, fe@. 7.

Of Offences more immediately a-
gainft theKing, not capital, there are
two kinds.

1. Premunire,

2. Mifprifion.

Offences coming vnder the Notion
of Pramunire, are either,

I. Againft the Prerogacive of the
Crown: Or,

2. Againft the Authority of the
King and Parliament, ch. 1g.
fect, 44-

Of Offences of this kind againdl the
Prerogative of the Crown, there are
nine Species.

1. Making ufe of Papal Bulls, ch.
19. {cét, g2,

2. Derogating from the King’s
Common Law-Courts, ch. 19,
fe&. 14.

3. Afppeal-ing to Rome fsom any
of the King’s Courts, ch. 19,
fe&. 20.

2. Exercifing the Jurifdi@ion of a
Suffragan,without the Appoint-
ment of the Bithop of the Dio-
cele,ch.rg. fed.ar, i Re-



eANALT S 1S

5« Refufing to elett or confecrate
the Perfon nominated by the
King to a Bifhoprick, ¢h. 19.
feét.z22.

6. Maintaining the Pope’s Power,
ch.19. &é&. 23,

7. Bringing in Agnwus Dei, ch. 19,
fedt. 24.

8. Contributing to the Mainten-
ance of a Popifh Seminary, ch.
19. fe&. 26.

g. Refuling cthe Oaths, ch. 19.
& 27.

Milprifions moreimmediately againft
the King are either Negative or Pofi-

tive,

The Negative is commonly called
Mifprifion of Treafon, ch. zo.

Pofitive Mifprifions of chis kind ei-
ther amount to Mifprifion of Trealon,
or do not.

Of fuch Mifprilions, amounting to
Milprifions of Treafon, there is only
one Species; forgeing foreign Coin not
currant here, ch. 20, {e&. 7.

Of fuch Mifprifions not amounting
to Mifprilion of Trealon, there are four
kinds.

1. Contempts againft the King's
Palace or Courts of Juflice,
ch.z1.

2. Contempts againft his Prero-
gative, ch 22.

3. Contempts againft his Perfon or
Government, ch. 23.

4- Contemprs againft his Title,
ch. 24.

Of Contempts againft theKing’s Pre-
rogative, there are three Species.

1. Refofing to aflift him for the
Good of the Publick, ch. 22,
fect. 2.

2. Dreferring the Interefts of a Fo-
reign Prince to that of our own,

ch. 22. fe&. 3.

3. Difobeying the King's lawful
Commands or Prohibition, ch.
z2. fedt. 4.

Of Contempts again{t the King’s
Peclon or Governmene, there are fix
kinds.

1. Charging theGovernment with
Oppreflion or weak Adminiftra-
tion, ch,23. fed. 2.

2. Doing an Ac¢t which impliedly
encourages Rebellion, ch. 23.
feét. 4.

3. Endeavouring to frighten che
King into a Change of his Meca-
fures, ch. 23. feét. 4.

4 Spreading falle Rumours con-
cerning the King’s Intentions,
ch, 23. feét. 5.

§. Charging him with a Breach of
his Coronation-Qath, ch. 23.
feét. 8.

6. Speaking comempruounfly of
him, ch. 23. feét. 7.

Of Contempts againft the King's
Tidle, there are ewo kinds,

1. Denying his Title, ch 24 fett.x.

2. Refuling ro take the Oaths re-
quired by Law for the Support of

his Governmenr,

Of Offences in refufing to rake fuch
Qachs, there are two kinds,

1. The Offence of refufing the
Qath required by Common
Law, ch. 24, fe&. 3.

2. The Offence of refufing the
QOuths required by Statute,

Of Oftences in refuling the Qaths
required by Statute, there are wwo
kinds.

1. The Offence of refufing the
QOaths of Allegiance and Supre-
macy, ch. 24. fe&. s.

2, The Offence of refufing the

Qath of Abjuration, ch. 24.
feét. 6.

Offences more immediately againft
the Subjeét are either capical or not
capical,

The capital are either by the Com-
mon Law or by Statute.

Thote by the Common Law are
committed eicher,

1. Againftthe Life of a Manjor,

2. Againft his Goods; or,

3 Againft his Habiration ; or,

4. Again{t publick Juftice.

Thole againft the Life of a Man are
either,

1+ Cafual, not being occafion’d by
the Default or Procurement of
any Man, ch. 26. Or,

2. Suchas come under the Notion
of Homicide, being occafioned
by a Maun, ch. 26, {eé. 2.

Of Homicides there are two kinds,

1. Such as is committed againft a
Man’s own Life, ch, 27,

2. Such as is committed againft
the Life of another.

Of Homicide agaiaft the Life ofano-
ther, there are two kinds,

1. Suchas amounts not to Felony.

2. Suchas amounts to Felony.

Of fuch Homicide not amouncing ro
Felony there are two kinds.

1, Juftifiable,

2, Excufable.

Juftifiable Homicide is either of a
publick or a private Nature.

Thac of 2 publick Nature is of cwo
kinds. b I. Such
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. Such as happens in the due Ex-
ecurion, ¢ch. 28. fe&. 4. and
2. Such 25 happens in the due Ad-
vancement, of publick Juftice.
Of the latter there are ewo kinds,
1, Such as happens in Criminal
ch. 28, fedt. t1. And
2. Such as happensin Civil Caufes,
ch. 28. feét, 17.
Of juftifiable Homicide of a pri-
vate Nature, there are two kinds.
. Such as happens in killing a
Wrong-Duoer, ch.28. fe&. 21,

2. Such as happens in killing an

innocent Perfon, ch.28, fe&. 26.

Of excuiable Homicide there are two
kinds,

1. Homicide per infortunium, ch.29,
fe&. I;

2. Homicide Se defendendo, ch. 29,
fedt. 13,

Homicide againft the Life of ano-
ther, amounting to Felony, is either
with or without Malice,

That which #s withour Malice is
called Manflaughter or Chancemedley,
ch. 30.

Of foch Homieide with Malice there
are two kinds,

1. Murder, ch. 31.

2. Petit Treafon, ch. 32.

Of Murder there are two kinds

1. Such as is done with exprefs
Malice.

2. Such as is done with implied
Malice.

Of Murder done with exprefs Ma-
lice, there are three kinds.

1, Such as happens in Duelling,
ch. 31. fe&. 21,

2., Such as happens in killing ano-
ther without any Provocation;
or but upon a flight one, ch, 31.
fe&. 32.

3. Soch as happens in killing one
whom the Perfon killing in-
tended te hurt in a lefs Degree,
ch. 31. fe&. 38.

Murder done with implied Malice,
generally happens in the following In-
flances.

1. Where the principal Intention
is to commit another Felony,
ch. 31 fedt 4t

2. Where the principal Defign is
to conumit a bare Breach ot the
Peace, not intended againft the
Perfon of him who happens to
be flain, ¢h. 31. fe&. 46.

3. Where the chief Motive is t0 af>
fitt a third Perfon, ch 41, fe&.

49.

4. Where the direét Defign is to
efcape from an Arreft, ch, 3r.
feét. 55.

§. Where the principal Purpofe is
to ufurp an illegal Authority,
ch 31, fe&. 5.

6. Where no Mifchief is intended
ac all, ch. 1. fe&. 61.

Of Peiit Treafon there are three
kinds, ch. 32.

1. Where 2 Servant kills his Ma-
fter.

2. Where a Wife kills her Husband.

3. Where an Ecclefiaftical Perfon
kills his Prelate.

Of capital Offences at Common
Law againft the Goods of another,
there are two kimls.

r. Simple Larceny,

2. Mix'd Larceny.

Of fimple Larceny there are alfo two
kinds:

r. Grand Larceny, ch. 32. fe&. 1.

2. Petit Larceny, ch. 2. feét. g1,

Mix'd Larceny is either from the
Perfon of 2 Man, or from his Houft,
ch. 16,

Of mix’d Larceny from the Perfon
there are two kinds.

1. Robbery, ch. 34.

2. Larceny from the Peafon, ch,

iy-
Alfothere is another Offence of this

F Nature call’d Piracy, ch 37.

Capital Clfences at Common Law
again® the Habitation of a Man are of
two kinds.

1. Burglary, ch. 38,
2. Arlen, ch 39.

Offences more immediately againft
the Subject, made capital by Stacace,
are fuch as are committed.

x. Againft Women, (and of thefe
there are two kinds.
1. Rape,
2, Forcible Marriage.)
2. Again{t theRights of Marriage,
ch. 43.
3. Againft theMembers of aMan's
Body, ch. 44.
4. Againft Records, ch. 45.
5. Againft Caccle, ch. 45,
6. By Purveyors, ch, 47.
7. By Soldiets and Mariners, ch.
48,
§ By Hunters, ch. 49,

9. By
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3 By Forgers of falfe Deeds, ch.

Q.

mT By Gaolers, ch.5r.

11. By Tranfporters of Sheep or
Wool, ch. 52,

12, By Servants, ch. ¢3.

13. By Egyptians, ch.g4.

14. By Curters of Pow-dike, ch.gy.

15. By Trefpafiers on the Borders,
and Rioters, ch. 56.

16. By Bankeupts, ch.57.

17. By Counterfeiters of Bank-
Notes, Exchequer-Bills, Scamps,
South-Séa Bonds, Lottery-Or-
ders, e ch. §8.

Offences more immediately againft
the Subjeét not capital, are of two
kinds.

1. Mifprifion of Felony, ch. 59.

2. Other inferiour Offences,

Such inferiour Offences are of two
kinds.

1. Such as amount to an aéual Di-
{turbance of the Peace.

z. Such as do not amount to fuch
a Difturbance.

For the Prevention of the former of
thefe Kinds of Offences, the Law has
provided two Remedies.

1. By Surety for keeping the Peuce,
ch, 6o.

2. By Surety for the good Beha-
viour, ch. é1.

Of the abovementioned Offences
amounting to the acual Difturbance
of the Peace, there are two kinds,

1, Such as may be committed by
one or two Perfons.

2. Such as require a greater Num-
ber.

Of thofe which may be committed
by one or two Perfons there are four
kinds.

1. Affaults, ch.62. fedt. 1.

2. Batreries, 62. fect. 2,

3. Affrays, ch. 63,

4. Forcible Entries and Detainers,
ch. 64.

Of thofe, which require a greater
Number of Perfons, there are three
kinds.

1. Riots, ch. 65. feét, 1.

2. Routs, ch. 65. fe&. 8.

3- Unlawful Affemblies, ch. 65.
{ect. 9.

Of fuch inferiour Offences not a-
mounting to an aétual Difturbance of
the Peace, there are two kinds,

1- Such asare tommitted by Ofhi--
CErs.

2. Such 25 are committed by com-
mon Perfons without any rela-
tion to an Office.

Of Offences of this Nature ¢ommit-
ted by Officers, there are three Species.

1. Negle& or Bréach of Duty, ch,
66

2. Bribery, ch. 67

. Extortion, ch. €8.

Of Offences of this Narure, commit-
ted by private Perfons, without any
relation co any Office, there 2re two
kinds. _

1. Suchasare infamous and grofly
fcandalous, proceeding from
Principles of down-right Difho-

nefty, Malice or Fad&ion.

2. Such as are of an inferiour Na-
ture, and neither infamons nor
%roﬂy fcandalous.

Of Offences of the firft {ort, thers are
fix Species.

1. Perjury, ch. 69.

2. Forgery, ch. 70,

3. Cheats, ch. 71,

4. Confpiracy, ch. 72.

5. Libels, ch. 73.

6. Keeping of a Bawdy-houfe, chi

74

Of Offences of the latter fort there
ace two kinds,

1. Such as more immediately af-

fect the Publick.

2. Such as more immediately af-
fe& the Interefts of particular
Perfons.

Of thofe which more immediately
affect the Publick, there are four
kinds.

1. Common Nufances, ch, 75.

2. Monopolies, ch. 79,

3. Foreftaling, Ingroffing, and Re-

ratiag, ch. 8o,

4. Barratry, ch. 81.

"The moft remarkable kinds of com-
mon Nufances are,

1. Such as relate to Highways.

2. Such as relate to Publick Hoo-
fes, ch. 78.

Thofe which relate to Highways
come under a two-fold Confidera-
tion,

1. As they relate to Highways in
general, ch. 76.

2. As they relate to Bridges in
particular, ch. 77

Of
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Of the Offences above-mentioned
more immediately affecting che Inte-
refts of particular Perfons, there are
three kinds,

1. Ufury, ch. 82.
2, Maiatenance.
3. Buying or felling a pretended
Title, ch. 86.
Maintenance is two-fold.

1. Ruralis, ch. 63, (2&. 2.
2. Carialis, ch. 83. feét, .
Of Maintenance Curislis there are
three Species.
1. General Maintenance, ch. 83.
fe&- 4.
z. Champerty, ch. 84.
3. Embracery, ch. 85.
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TREATISE

PLEAS

CR O WN.

BOOK L

CHAP L

Of the Perfons who may beguilty of criminal
Offences.

HE Guilt of offending againft any Law whatfoever, ne-

ceflarily  fuppofing a2 wilful Difobedience, can never

jultly be imputed to_thofe, who are either uncapable of

underftanding it, or of conforming themfelves to it: There-

fore, before 1 come to the feveral Kinds of Offences, I
thall thew what Degrees of Difcretion and Freedom are required in the
Commiffion of them; for the better Underftanding whereof, 1 fhall
confider what Offenders are excufable,

1. In refpe@ of their Want of Reafon;
2, In refpedt of cheir Subje&tion to the Power of others.

B Seit.



2 Of the Perfons who may be gailty, &c. Book L.

tHPCio.  Seff. 1. As to the firflt Point it s to be obferv'd, 2 That thofe who
3?{1?5{::_1, are under a natural Difability of diftinguithing between Good and Lvil,
Diises 95. 28 Intants unaer the Age of Dilcretion, Tdeors and Lunaticks, are not
2’-;“3;‘;;’?- punifhable by any criminal Profecution whatfoever,

17207 Seit. 2, Indeed it was Banciently holden, in Refpelt of that high
LRI :.ttn) *Regard which the Law has for the Safety of the King's Perfon, That a
2"]‘0‘1'124[)  Madman might be punifh'd as a Traitor, for killing or offering to kill
724. the King; bur this is ¢ contradifled by the later Opinions.

“Lumatick - Se. 3, And ir feems agreed at this d Day, That if one, who has com-
Regift 309, Mitted a capital Otfence, become Nou Compos before Convidtion, he thall
Firz Cor351 not Ie arraigned 5 and ir after Convidtipn, that he thall ant be execured.
B e 48 Se@. 4. Butby 12 Awne, 23.which feems to be agreeable to the ©an-
43, cient Common Law, 2 dangerous Madman may be kept in Prifon till he
Colut 47 recover his Senfesy and by the Common Law, if it be doubtful whe-
sToft, 4 6. thera Criminal, who at his Trial is in f appearance a Lunatick, be fuch
1 And. 107, in Truth or not, it fhall be tried by an Inqueft of Office, to be returned
VCATPLag, by the Sheriff of the County wherein the Courtfitsy and if it be found
$av.s0.57. DY them that the Party only feigns bimfelf mad, & and he fill refofe
;;6 Af Pl to§rgwer, he {(Iiwalt} be dealt with as onerwho ftands mute. b Trefont

ro. Coron, et 5. And if one who wants Difcretion commit a refpafs a-
I:D].C o gainft the Perfon or Poffellion of another, ke fhall be compelled ina
g And to7- civil Action to give Satisfaction for the Damage.
SHP Cars. | SeF. 6. And he, who is guilty of any Crfime whatever, throvgh his
Sw s, tvolentary Drunkennefs, (hall be punifhed for it as much as if he had
o R Asa7e been {obey,

1
E‘{,_*;g,‘, Ses?. 7, Alfo he, who incites a Madman to do a Murther or other
3 i‘fh}'?g c(IZrime, 1hs a'; ]f)rincipal Offender, and as much punithable as if he had
ot o done it himfelf.
f)?ifca. or.  Sef. 8. And if it appear by the Circumftances, that an Infant un.
;‘f_;-%iféu?- der the Age of Difcretion could 1 diftinguilh between Good and Evil, as
aen ¥ if one of the Age of nige or ten Yearskill another, and hide the Body,
Keyl. 53, or make Excufes, or hide himfelf, he may be convicted and condemned,
Pate9s and forfelt, ¢de. as much. as if he were of full Age.  Bot in fuch a Cafe
12 AFT. P10, the Judges will in Prudence refpite the Execution in order to get a
3Hzonb Pardon: And it isfaid, That if an Infant apparently wanting Difcre-
b uen, tion be indicied and found guilty of Felony, the ﬁ’u{’tices themf{elves
74,133  may dilmifs him without a Pardon, &.
i b As to the fecond Point, wiz. How far thofe are to be excufed who
5.p.C.6.F, are under the Power of others:
H?.C3s. Sef. 9. 1. A Feme Covert is fo much favourd in refpedt of that

1566 110 power and Authority which her Husband bas over her, that the fhall

Bro Cuion.

6,61 not fuffer any Punithment for committing a base ® Theft in Compa-
¢ Rl 3r. ny with, or by Coereson of her Husband.
e C Seif. 1c Neither thall fhe be deemed acceffary 7 to a Felony for re-

27 AL 40 ceiving her Husband who has been guilty of i, as hey Husband (hall
v o5 be for veceiving her.

e cCes.  SeF 11, But if fhe commit a Theft of her own voluntary ° A,
“H.P.C.65. or by the bare Command of her Husband; or be guilty of Treafon,

P.};"K{f;'].',ﬁ' Murther, or Robbery, in Company wizh, or by Coescion of, her Hys-

Fiz. Coro.  band, fhe is punilbable as mach as if fhe were Sole.

o fiaCh Sit 12 Alfoa Wife may be indicted together with her Husband,
Queen snd  30d condenwed to the Pillory with him for keeping 2 Bawdy-houfe s
widums,  for this is an Offence as to the Government of the Houle, in which the

Mich, 10An- o
[oh- 1oAs 1 Wile

L.



Chap. 2. Of Herefy. 3

Wife has a principal Shares and allo fuch an Offence as may generally
be prefumed to be mavaged by the Intrigues of her Sex.

Se. 13.  And generally 4 a Feme Covert {hall anfwer as much as if = g Cor,
fhe were Sole, for any Offence, not capital, againft the Common Law, Con.Madi3.
or Statute; and (if it be of fuch a2 Nature that it may be committed by ;?('S(,"*;;;‘
her alone, without the Concutrence of the Husband} fhe may be pu- Vide Ho. g3,
nithed for it without the Husband, by way of Indi@ment, which be- oo o3
ing a Proceeding grounded merely on the Breach of the Law, the Hus- 1 Ry, ;iep.
band thall not be included in it %r an Offence to which he is no way 93 94,233,
privy; and® if a Woman bring a malicious Appeal for the Death of Ot o, 48,
her Husband, known by her to be alive, the may be imprifoned for it Co. 61, b,
her falfe Appeal, till {he make€ Fine to the King, and the Husband (hal] ‘f.’,;H N~
go 8t large: But if a Wife incur the Forfeiture of a penal Statute, the 2.pics Core,
Husband may be made a Party to an A&ion or Information for the fame, 73

(as he may be generally to any Suit for a Caufe of Aion given by his ¢ i P

onm Foo,

Wife,) and {hall be liable to anfwer what thall be recovered thereon. < Sce the Cita.
Secf. 14. 2. Neither d a Son, nor a Servant, are excufed the Com- ‘;“”[’é"bm""‘
miflion of any Crime, whether capital or not capital, by the Com- 1.p. C. 5.
mand or Coercion of the Father or Matter. Moor 813.
CHAP IL
Of Herefy.

OFfences confidered in Relation to the Perfons againft whom they
_J are committed, are cither,

1, Such as are more immediately againft God; or,
3. Such as as¢ more immediately againft Man.

Offences more immediately againft God are cither by Common Law,
or by Statute.
- Thofe at Common Law are cither capital, or not capital. The ca-
pital Offences of this Nature are of three Kinds:

1. Herefy.
2. Witcheraft,
3. Sodomy.

Concerning Herefy I fhall confider,

1. What it is; _
2. By whom it is cognizable;
3. How it is punithable.

Se?. 1. Asto the firft Point it feems, That among Proteftants He.
refy is taken to be a falle Opinion repugpant to fome Point of Doc-
trine clearly revealed in Scripture, and either ablolutely effential to
the Chriftian Faith, or at leaft of moft high Importance.

S 2. But it is impofiible to fet down all the particalar Errors
which may properly be called Heretical, concerning which there ar?i

an



4 Of Herefy. Book I

and always have been, fo many intricate Difputes ; However the ¥ Ll
r. which erected the High-Commiffion-Court, having reftrain’d the
fame from adjudging any Points to be Heretical, which have not becn
determined to be fuch either by Scripture, or by fome one of the four
frt General Councils, or by fome other Council, by exprefs Words of
Scriptare, or by the Parliament with the Affent of the Convocation, it
211‘};&{‘“’3 has been fince generally holden, that thefe Rules will be good Direc-
tions to Ecclefiattical Courts in Relation to Herely.
See Bro.He-  Seif, 3. Asto the fecond Point, wiz. By whom Herely is cognizable,
rely. 280 it is certain, That the Convocation may declare what Opinions are He-
retical : Bat it hath been queftioned of late, Whether they bave Power
at this Day to convene and conviét the Heretick?
F.N B.269. Sef. 4. However it is agreed, Thatevery Bithop may conviét Perfons
;’,Eg’f;“- of Herefy, within his own Diocefe, and proceed by Church-Cenfures
i1p.Cy againft thofe who thall be convicted 5 but it is faid, That no Spiritual
Giblen 401, Judge, whois not 2 Bithop, hath this Powers and it has been queltioned,
36y an> Whether a Convittion before the Ordinary were 2 {ufficient Founda-
3Laf.4o.  tion whereon to ground the Writ de Herctico comburendo, as it is agreed
that a Convi@ion before the Convocation was?

Sei?. 5. By 24 H. 8. 9. the Archbilhop of either Province may cite
any Perfon before him for Herefy, if the immediate Ordinary either
confent thereto, or do not his Duty in punifhing the {ame.

2gHg g b, Sel. 6. But it is certain, Thata Man cannot be proceeded againft

$Cos8a. at the Common Law in a Temporal Court merely for Herefy; yetifin

H;,b;,;gf_- Maintenance of his Errors he fet up Conventicles, and raife Fa&ions,
which may tend to the Difturbance of the publick Peace, it feemeth
that he may in this Refpe@ be fined and imprifoned upon an Indict-
meat, ¢¢. at the Common Law.

HP.Cy  Se. 7. Allo 2 Temporal Judge may incidentally take Knowledge
whether a Tenct be Heretical or not as where one was committed by
Forceof 2 H. 4. 5. for faying, That he was not bound by the Law of
God to pay Tithes to the Curate:  And another for faying, That though
he was excommunicate before Men,  yet he was not fo before God. The
Temporal Cousts, on an Habeas Corpus in the firlk Cafe, and an Adtion

stnft. 2. of falfe Imprifonment in the other, adjudged neither of the Points to

;';3,}‘:‘9“" be Herefy within that Statate; for the King's Courts will examine all

*® Things which are ordain’d by Statute.

5 Co. 58. Seit. 8. Aloin a Quare impedit, if the Bifhop plead that he refufed

;fc“u"r; ‘19915;. the Clerk for Herely, it feems that he muft {et foreh the particular Poing,

iLev. 51y, that it may appear to be Heretical to the Court wherein the Adtion is
brought, which having Conufance of the original Caufe muft by Confe-
quence have a Power as to all incidental Matters neceflary for the Deter-
mination of it; and, without knowing the very Point alledged againft
the Clerk, will not be able to give Dirctions concerning it to the Jury,
who (if the Party be dead) are totry the Truth of the Allegation.

Ses. 9. But if a Man be proceeded again{t as an Heretick in the
Spiritual Court pro falute awime, and think himfelf aggrieved, his proper
Remedy feems to be to bring his Appeal to 2 higher Ecclefiaftical

s Co 58.2 COUNE, and not to move for a Probibition from a Temporal one,

S 88 s b which, as it feems to be agreed, cannot regularly detcrmine or dif-
culs, what fhall be called Herefy.

F.N B.265.  S:if. to. As to the thied Point, viz. How Herely is punifhable 5

h“i,“-c%;- there is no Doubt but that at Common Law one convided thereof, and

B85 refufing to abjure it, or falling ato it again after he had abjured it,

1 might



Chap. 3. Of Witcheraft. 5

might be burnt by Force of the Writ de Heretico comburends, which oftor snd
was grantable cut - of Chancery upon a Certificate of fuch Convictions 13,70 L,
but it is faid, That he forfeited neither Lands nor Goods, becaufe the H.p.C.s.
Proceedings againft him were only pro falute anime.

Seif. 11. But at this Day the faid Writ de Heretico comburends is
abolifhed by 29 Cer. 2. 9. And all the old Statutes, which gavea Power
to arreft or imprifon Perfons for Herely, or introduced any Forfeiture 1. p,C.4, 1.
on that Account, are repealed; yet by the Common Law an obftinate
Heretick being excommunicace, is ftill tiable to be imprifoned by Force 12 Co-4+-
of the Writde Excomummicato capiendo  till he make Satisfaction to the
Church.  And by 9 & 10 Wil. 3, 32. If any  Perfon having been educated
in, or having made Profe(fion of, 1he Chriflian Religion within this Readlm, fhall
be convizied in any of the Courts of Weltmintter, or ot the Affizes, of demying
any one of the Perfons in the Holy Trinity to  be God, or of maintaining that
there are more Gods  than one, ~or of denying the Truth of the Chriffian Reli-
gion, or the Divine Authority of the " Holy Scriptures, he foall Jor 1ke firft Of.
fence be adindyed uncapable g’ any Office; ~and for the Jecond,  fhall be difabled
¥o fue any Aition, or to be a wardian, Executor, or Adminiflrator, or to take
by any Legacy or Deed of Gift, or to bear any Office Givil or Military, or
Benefice Ecclefiaflical, for ever, and foall o fuffer Imprifonment for three
Years, withant Bail or Mainprize, Jrom the Time of fuch Conpistion.

CHAP I
Of Witcherafs

Sei?. 1, OF Offenders of this Nature there are faid to be three Kinds,

1. Conjurers, who by Forceof certainMagick Words en.

deavont to-raife the Devil, and compel him to execute their  Commands.

2. Witchies, who by Way of friendly Conference are faid to bar-
gein with an evil Spirit to do what they defire of him.

3. Sorcerers or Charmers, who by the Ule of certain {uperftirious

Forms of Words, or by Means of Images, or other odd Reprefenta-

tions of Perfons or Things, ¢e. are faid to produce ftrange Effeds a-
bove the ordinary Courfe of Nature,

1 Inft. 434.
Dalt.ca, o7,

Setf. 2. All thefe were anciently ponifh'd in the fame Manner as ; Inft. 144
Hereticks, by the VA rit de Heretico comburends  after a Sentence in the fﬁ,"é“? b.
Ecclefiaftical Court, anda Relapfe, And it is faid alfo, That they might crogrs 571,
be condemned to the Pillory, & upon an.Inditment ac Common Law.

Seit. 3. 1nthe Time of King Edward the third, one taken with the g
Head and Face of a dead Man, and a Book of Sorcery, was brought
into the Kings Bench: But chere being no Indicnent againtt him, he
was {worn that from thenceforth he would not be a Sorcerer, and then
delivered from Prifon, and the Head was burat at his Charge: Buat 2 Keb. 11,
this Method feems to be obfolete at this Day.

Sttt 4. By 13ac. 1. cap 12, the only Law now in Force againt
thefe Offenders, they are divided into two Degrees; and thofe in the
firlt Degree, and their Acceffaries before, fhall fuffer as Felons without
Clergy ; and of thefe there are che foyr following Species,

C

£, Such



6 Of Sodoiny, &c. Book 1.

H.P.C 6. 1. Such as fhall nfe any Invocation or Conjuration of any evil Spirit :and {uch
3Inlt 45000 foey clearly to be within the Law, though no Sptit do actually appear.
'HP.C6 2. Such a5 confult, covenant wilk, entertain, euploy, feed, or reward ang

3lof. a5, ewil Spirit to any Intent : And thefe are agreed to_be within the Statute,
though nothing fatther be done upon {fuch Counfultation, ¢,

H P.C.6. 3. Such as take up any dead Perfor’s Body or any Part thereof, to be ufed in

310l 45 any Mammer of Witcheraft : And thele are alfo clearly within the Statute,
though they do not attually fo vfe it,

H P.C.1. 4. Such as exercife any Witcherafty Inchamtmen, Charm or Sorcery, wherchy

1loft.qs.  any Perfon fbail be killed, deftrayed, confumed, er lamed in bis or Ber Body, or

1J00.393: 4y Part thereof : But none are within this Branch, who do not adtually

effe® fuch Mifchief.
Secf. 5. Thofein the fecond Degree fhall for the firlt Offence fuffer

a Year's Imprifonment, and the Pillory ; and for the {-cond, as Felons
without Clergy, and thefe by the manifelt Purport of the Words of the
A&, which is very obfcurely penned, {eem to be divided into the two
following Species.

1. Such as take upen thew by Witcheraft, Inchantment, Charm or Sorcery, o
tell where Treafure is 40 be found, ov where Things loft or ftoln may be found, or to
do any 1hing te the Inteut to provoke any Perfon to unlawful Lowve, or to burt or
deftroy any Perfon in his or ber Body, though the (ane be not effitied.

HP.C3 2. Such a5 fhall ufe any Witcheraft, &c. whereby any Cattle or Goods of any
3T 46 Poyfon fhall be deftroyed, wafted or impaired : But thofe, who take upon them
to do this, are not within the A& unlefs they aéiuaily do it

C HAPD IV.
of Sodomy.

11 00.36,37. Seff, 1. A I.L unpatural Carnal Copulations, whether with Man or

1L 58 Beaft, feem to come under the Notion of Sodomy, which
was Felony by the ancient Common Law and punith'd, according to fome
Authors, with Burning ; according o others, with Barying alive: Bot at
this Day by Force of 25 H. 8. 6. 5 EL 17.1s punithed in the fame Man-
aer as other Felonies, which are excluded from the Clergy.

(:Ca36,17.  Seif. 2. Inevery Inditment for this Offence, there muft be the Words

SRS Rems habuit venercam & carnaliter cognovit 5 and confequently fome Kind of
Penctration, ard alfo of Emiffion, mult be proved 3 but any the leaft De-
gree is fufficient, and Emiffion is prima facie an Evidence of Uenetration.

CHAPD V.

Of Offences againft God not Capital at Common Law.

OFfences more immediately again@t God not Capital, are cither by the
Common Law or Statute,

Thofe by the Commaon Law are,

P ven 293 S 1. 1 All Blafphemies again{t God, as denying his Being or Pro-

1 Kb6o7. yidence, and all contumelious Reproaches of Jefus Chrift.
. Setr. 2.



Chap. 6. Of Offences by Statute againft Religion, &c. 7

Set. 2. 1L All profane Scoffing at the Haly Scripture, or expofing
any Part thereof ro Contempt or Ridicule.
Set?. 3. 1L Impoftures in Religion, as fallly pretending to extraor- s b Cafe of

dinary Commiffions from God, and terrifying or abufing the People JamesNailor,

with falfe Denunciations of Judgments, chve. ol of che
Seff. 4. 1V. All open Lewdunefls grofly {candalous, fuch as was that phers, &e.

of thofe Perfons, who expofed themfelves naked to the People in a Bal :f{'ft‘,’;f;_
cony in Covent-Garder with mo abominable Circumitances '
Seft. 5. Offences of this Nature, becanle they tend to fubvert all Re- 1 Ven. 293
ligion or Morality, which are the Foundatiaon of Government, are pu- 36:f‘b' 6e7s
nithable by the Temporal Judges with Fine and Imprifonment, and alio ~
fuch corporal infamous Punifhment as to the Court in Difcretion thall
{eem meet, according to the Heinoulnefs of the Crime.
Sl 6. V. Seditious Words in Derogation of the Eftablithed Religion =R a. 185,
are indittable, as tending to a Breach of the Peace, as thefe, Your Reli- E‘;ﬁa 2
gion is a new Religion, and Preaching is but Prattling, and Prayer once 2 e

Day is miore edifying,

CHAP VL
of Offences by Statute againf? Religion in general,

OFFENCES by Statute not Capital more immediately againft God,

are either,

1. Such as are againft Religion in general; or,
2. Such as are againft the Eftablithed Church.

Thofe againlt Religion in general are of feveral Kinds ; as,

Set?. 1. 1. All Profanation of the Lord's Days for by v Car. 1. 1.
There flall be no Affimbly of People, out of their own Parifbes, on this Day,
for any Sport whatfoewer 5 sor any Bull. baiting or Bear-baiting, Interludes com-
mon Plays, or other unlawful Exercifes and Paftimes, ufed by any Perfons in
their own Parifbes, om Pain that every Offender Jhall forfeit 3s. and 4d. 1o
the Ufe of the Poor, &c.

Seif. 2. By 29 Car. 2. 7. No Perfons whatfoever, above fouricen Years old,
Jhall exercife any wordly Labour, Bufinefs, or Work of their ordinary Calling on
the Lord's Day, (except Works of Neceffity and Charity, and the Dr

fﬂ;"g dﬂd’ Par‘ 3
Selling of Meat in an Inu and Vi;?mﬂiﬂg Houfe, for thofe who cannot other-

wife be provided,) on Pain of forfeiting 5.  And no Perfon fhall publickly cry,
or expofe to Sale, any Goods whatfoever on this Day, (except Milk, which may
be fold befire Nine in the Morning, and aSer Four in the A ternoon)) on Pain
of forfesting the fame. _
Sett. 3. Alfo no Drover, Horfe-courfer, Waggoner, Butcher or Higler, fhall
tra el, or come to their Inn on this Day, on Pain of tienty Skillings. And no
Perfon fball ufe, employ, or travel with any Boat or Barge, without the Allow-
ance of fome Fuftice of Peace, &c, on Pain of five Shillings. Butby 11 & 12
Gul. 21. Forty Watermen may be appointed by the Corspany of Watermen to ply

4 on
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on #he Thames, &c. And by g Awn. 23, Hackney Coach-Men are permsisted
1o work within the Bills of Mortality on Sunday.

Ser?. 4. Ik Al profane Swearing and Curfing ; for by 21 Fac. 1. 20,
and 6 & 7 Gul. ¥1. Every Servant, Day- Labourer, Seaman or obdier, convitied
of profane Curfing or Swearing, forfeits one Shitling, and every other Perfon two
Shillings, and fpall be regiftred at Seffionss and by 13 Car. 2. cap. g. Artic.
a. All Perfons in the King's Pay at Sea, for profane Oatbs, &e. fhall be pu-
wifbed by Fine and Imsprifoument, as the Conrs-Martial fhall think fit,

Sect. . 111 Drunkennefs, for which by 1 Jac. 1. 5. all Perfons what-
foever forfeit five Shillings to the Poor and for which Seamen may
by 13 Car. 2. 9. be punifhed by Fine, ¢>¢. as the Court-Martial (hall
think fit.

Se7. 6. WV, Reviling the Sacrament of the Lord’s Supper with con-

temptuous VWords, &vc. for which (by 1 Ed. 6. 1. which was repealed by
1 Mar. 2. and revived by 1 EZ r.) the Offender fhall be impriloned, fined,
and ranfomed.

Secf. 7. 1 {hall not mention the Offences againft 2 & 3 Ed. 6. 19, and
s Bl 5. relating to Fafts and Fith days, becaule it is exprefly declared,
That thofe Statutes are enatted merely on a political Account, and it is
made penal to affirm that any cating of Fith, or forbearing of Fleth men-
tioned therein, is neceflary to Satvation, or that iteis the Service of God.

CHAZP VIL
of Oﬁﬂm againft the Common Prayer.

FFENCES againft the Eftablithed Church are

1. Such as coencern all Perfons in generals
2. Such asmore immediately relate to thofe of the Popifh Religion;

3. Such as more immediately regard Proteftant Diflenters.
Thofe which concern all Perfons in general are,

1. Againft the Common Prayer.
2. ln accepting or holding an Office without due Confermity to the

Chorehs
3 In teaching School without conforming to the Church.
4. In not coming to Church.

Set. 1. And fft of Offcnces againt the Common Prayer, as to which
it is to-be obferved, That by 2 & 3 E4. 6. 1. and 6 Ed 6. 1. (which were
re ealed by 1 Mer 2. and revived by 1 Bl 2.) the Commion Prayer Book
was firft eftablilhed under fevere Penalties, but the {ame Penalties being
repeated and enlarged by 1 & 2. and 13 @ 14 Car. 2. 4 which ena@s
the ufe of the fame Common Prayer with {ome Alterarions; thofe Sta-
tutes of Ed. 6, feem at this Day to be of linle Ufe.

Se&. 2. By t El 2. Par. 4 If any Parfon, Vicar, or other whatfoever Mi-
wiffer, that ought ta fay the faid Comman Prayer, &c. fhall refufe to ufe it in fuch
Church, &c. or other Place wkere be [honld ufe to minifler the fume, or wilfully or
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obftinately flandingin the fame, ufe any other Form, or fpeak any Thing in Dero. stt for the
gation of the faid Book, or any Thing therein comtain'd, be forfeits for the fivfd o of thein-

Ailtmen
Offence one Year's Profit of all bis Jpirstual Promotions, and fhall fuffer fix 3‘ Mod, 78,
Months Imprifonment 5 and for the Jecond Offence fhall be doprived, &e, 4

in the Confiruction of this A& it has beeen refolved,

Seit, 3. L That under the Words, Parfon, Vicar, or other whatfoever
Miniflery that onght or fhould fay the faid Commron Prager, &c. thofe Clergymen
who have no Cure are included, as much as thole who have one, and that Dyer 2cy.
they are punifable for uling any other Form. cf. inafmuch as by their ¥ 73, 7+
Ordination they are ablig'd to officiate in the Offices of the Church, &r.
and it is faid that they are fufficiently thewn to be in Holy Orders by
the Word Clerieas in an Indictment.

Sect. 4. Il That this Statute being oot only in the Affirmative, but
alfo exprefly faving the Jurifdiition of Ecclefiaftical Courts, does not re- sCo. Cawe
(train them from proceeding again(t thefe Offenders in their own Methods, 41¥'s Sefe,
as Difturbers of the Unity and Peace of the Church 3 and confcquent]y.f:},p'h_'gg}.
that {uch Perfons may be deprived by the faid Court according to the 2 Rol Abr.
Courle of the Spiritual Law, for the firft Offence. whs

Sect. 5. AMo it is farther enaged, by 1 EL 2. Par. 9. That if any Per-
Jorn [bal in Plays, Songs, or other open Wovds, fpeak amy Thing in Deroga
tion, Depraving or Defpifing of the faid Book , &c. Or by apen Faft compel, or
otherwife procure or maintain any Minifter to fay any Common Prager openly, &c.
in other Form: Or fball by any of the faid Means lot any Minifler to fay the faid
Comemon Frayer, &c. he fhall forfeit ome bundyed Marks for the firft Offince, and
Jour bundred for the Second, &c. (which if he pay mot within fix Weeks after
Conviifion, be fhall fuffer fix Months Imprifonment for the freft Offence, and
twelve for the fecond ) and for the third Offence fhall forfeit all his Goods and
Chattels, and fhall fuffer Laprifonment for Life.

Setf. 6. 1t has been made a Queltion in the Conltrudtion of this
Claufe, Whether if the Party die within fix Weeks, the faid Forfeiture Dyer 203 74.
be not difcharged, fince by the A& of God the Eleftion of payingir,or *3' *
{uffering Imprifonment in Tieu of it, is taken away?

CHAP VIIL

Of Offences in accepting or bolding an Office without due
Conformity to the Church.

Ffences in accepting or holding an Office, without due Conformity
O to the Church, arc of two Kinds,

1. In not receiving the Sacrament both before and after the Accep-
tance of an Office.

2. In going to any other Place for religious Worthip, than the
Church, dering the Continuance in an Office.

Seft. 1. As to the firlt of thefe Offences, it is ena&ed by 13 Car. 2,
Stat. 2. Cap. 1. Par, 10, 12, That #o Perfon fhall be placed, eleffed, or chofen,
10any Office or Place of Mayor, Alderman, Recorder, Bailiff, Town-Clerk, Com-
mon Council-Man, or other Office of Magifbracy, Place or Traft, or otker Imploy-

D
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weent velating to she Government of any City, Corporation, Borongh, Cingue-Pors,
or otber Port-Town, who fLall not have received the Sacrament, according to the
sMod.gyr.  Rétes of theChurch of England, within one Year next before fuch Elettion s and
that every Perfon fo placed or eletied fhall take the Qaths of Allegiance and Supre-
macy at the fame Time, when the Oath for the due Execution of the faid Offrce, &c.
Joall be adminiftred ;and that the faid Oaths fhall be adminifired and tendered by
thofe, who adminifter the Oath of Office, and in Default of fuch by two Fuftices
s sMod 317. of Peace of the Corporation, &c. (which makes # it neceflary in 2 Return to a
318. Mandamus, fetring forch that the Party did not take the Oaths before the
Salk438439 Major, e, to'add that he did not take them before two Juftices of Peace,
&ve.) And it is further enalted, That o Default hereof every fuch Eleion,
® sMod. 316, Placing and Choice fhall be void.  And > it hath been adjudged, to be no
37,318 Excule, that the Oaths were not tendered.
E,iirkuq-;}:. Setf. 2. Alfo it is enalted by 25 Car. 2, That all Officers civil and mili-
429. tary, (Except thofe of Inberitance, appointing ﬁ;ﬁcient Deputies) and all, who
bave any Fee, &c. by Patent from the King, ( Except fuch as fhall be granted jor
valuable Confideration for Life or Years, and not relate to any Office or Place o
Trufts ) and alfo all, who bave any Place of Traft, or any Enmployment in the
King's Houfbold, fhall take the Oaths of Allegiance and Supremacy, and Tefl, the
next lerm, (inthe King's Bench or Chancery, or Quarter-Seffions; ) and receive
the Sacrament within three Months, and give in a Certificate thereof proved by
two Witneffes to the Conrt, wherein they take the faid Oaths. And incafé of Ne-
glec? fball be difabled to bold the faid Oﬁce:, &c. and forfeit five bundred Pounds,
Lurw.gto. except Fems Covert, &c. But © it hath been adjudged, that the Perfons fo
difabled lofe only their Right to the Profits of their Offices from the
Time of (uch Difability ; but that they lofe nothing vefted in them be-
4 aModsage. fore.  Alfo it 4 hath been adjudged, to be no Excufe for a Perfon bound
2Vent 248 by Law to accept a Corporation Office, that he is difabled to receive the
«Sal.167,169, Sacrament by having been excommunicated 5 and © Quere, if it be any
aVeor- 248, Excafe, that his Confeience will not fuffer him to take it, being a Prote-
ftant Diffenter, &

Sef7. 3. Notwithftanding the Words of the firft of thefe Ads are fo
very {trong as to make fuch tleltion, &. void, and thofe of the fecond
to make fuch Perfons difabled in Law to all Intents and Purpofes what«

 ide 3 Kxb. foever, to have, occapy, or enjoy the faid Offices; f yet it hath been ftrong-
606,655,681, ly holden, that the Alts of one under fuch a Dilability being inftated
Tjon81.137. in {uch an Office, and execating the fame without any Obje&ion to his
aLevssy.  Authority, may be valid as to Strangers; for otherwife not only thofe

22 who no way infringe this Law, but even thofe whofe Benefit is intended
1Mod.19;, 2 . . .
194 to be advanced by it, might be Sufferers for another’s Faule to which

they are no Way privy; and one Chafmin 2 Corporation happening
thro’ the Default of one Head-Officer would perpetnally vacate the A&s
of all others, whofe Authority in relpedt of their Admiffion into their
Offices, or otherwile, may depend on his.

Se¢f. 4. By 25 Car. 2. Parag. 17.it is exprefly provided, That the faid

AET fhall not extend to Conflables, or Church-wardens, or fuch like inferionr ciuil
s Mod 431, Officers, orto a Bailiff of @ Manor or Lands, or fuch like private Officers.
43 But it hath been queltioned, Whether it extends to the Cenfor of the
College of Phyficians?

Se¢f. 3. As to the fecond Offence of this Kind, vz, that of going to
any other Place for religious Worfhip than the Church, during the Con-
tinuance of an Office, it was enatted by 1o dww. 2, That if any Perfon
having any Office, civil or military, or receiving any Pay, Salary, Fee, or Wages,
by reafon of any Grant from the Crown, or having any Command or Place of

Tiruft
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Truft from the Crowm, or admitted into gny Service op Eniployment in tle
Kirg'r Honfbold ar Family, or bearing any Office of Magifiracy, or Place of
Truft, or other Emplogment relating to the Government of any Citg, Corporation,
Borongh, or Cinque-Port, and obliged by 13 Car. 2. Stat. 2. Cap. 1. or 25 Cer,
2. 21, 10 receive the Sacrament, according to the Dfage of the Church of Fng-
land, fhould at any Time after Adwiffion into any fuch Office, &e. and du-
ring the Contimuance in the fame, knowingly or willingly be prefent at any Afe
fembly in England, Wales, or Berwick on Tweed, for the Fxercife of Roli-
gion in other Manner than according to the Chureh of England, at which Af-
Jembly there fhall be ten Perfous ﬁ.sjfie.r thof; of the Family, &c. or at any fuch
Meeting where fuch Liturgy is ufed, and the King, and fuch, others a5 fhall be
lawfully appoigted to be prayed Jor, fhould not be prayed for in exprefs Waords,
&c. he fhould forfeit forty Pounds ; and be difabled to bold any Oﬁfe or Eus
ployment whatfoever in England, dvc. But this Statute, fo far as it relates to
this Matter, is repealed by 5Geo. 4.

CHAP?P IX
of Oﬁéﬂce’s n teaching School without cmfbrmz'ﬂg to the
Church.

Sedt. 1, $ to the Offence of teaching Schao! without conforming to

A the Church, fo far 35 it concerns all Perfons in general,
it is enacted by 23 EL 1, Par. 6 & 7. That if any Perfon or Perfons, Body
Politick or Corporate, fhall keep or maintain any School-wrafler, who fhall not ve-
pair to Church according to the Form of the faid Statute, or be gllowed by the
Bifhop or Ordinary of the Diocefe, (who fhall not take any Thing for the f2id
Allowance ) they fhall forfeit for every Momth ten Poynds s and Juch School.
mafter prefuming to teach contrary to the faid AZ, and being thereof convilf,
Jhall be difabled to be a Teacher of Youth, and Joall fuffer Imprifonment withe
ont Bail or Mainprize for one Year,

Setf. 2. And it is farther ena@ed by 1 Fac. 1. 4. Par. 9. That o Per.
Jon fhall keep anmy School, or be 4 School- prafter, ont of the Unjverfities or Col-
leges of this Realm, except it be in Jome publick or free Grammnar-School, orin
Jome f;:b Nobleman's or Noblewomar's, or Gentlenan's or Gemlewomase's Eow e
as are not Recufants, or where the fame School-mafter fhall be fpecially licenced
therennto by the Archbiffop, Bifbop. or Guardian of the Spirstualties of thet
Diocefe, upon Pain, that ar well the School. mafter, as alfo the Party that fhall
retain or maintain any fuch School-mafler, contrary tothe Meaning of the faid Sta-
#ute, foall forfeit each of them, for every Day Jo wittinglyoffeuding, forty Shillings,

Sec?. 3. Butit having been doubted whether fuch Perfons, as are with-
in the Benefit of 1 Gal, g Mar. 18, commonly called The Toleration Aft,
are not exempted from the Penalties of the above mentioned Statntes, it
was farther ena@ed by 132 Amn. 7. That whoewer Joall keep any publick or pri-
vate School or Seminary, or teach any Youth as Tutor, or School-mafter, (unlefs
ke inflrutt them only in Reading, or Writing, Arithmetick, or Juch mathematical
Learning asrelates 10 Navigation, or Jome mechanical Art, and that in the Eng-
lith Tongues or unlefi he fhall be a Foreiguer of a Foreign reformed Church, and
teach 1he Childres of fuch Foreigners only) wishout having firft fubfcribed thet
Part of the Declaration in. 13 & 14.Car. 2. which relates £ Conformity to the
Liturgy of the Church of England, and alfs having obtained a Licence from the
Bifbop, &ic. and foall be thereof convicied in any of the Conrts ;¢ Weltminfier,

1

or

It



12

Of Offences in nos comming to Church.  Book I.

or at the Affizes, 8) before Fuftices of Qyer and Terminer, fhall be committed to
the common Gaol for three Months, &c. But this Statute, {o far as it rclates

to this Matter, is repealed by 5 Geo. 4.
As to Popifh School-mafters in particulak, See Chap. 15. Sett. 3.

CHAP X
of Oﬁ’mes’ in wnot coming 1o Church.

FOR the better Under(tanding of the Offences of not coming to
Chuorch, fo far as the fame relate to all Perfoos in general, except
fuch as are within the Indulgence of ¥ Will. & Mar. 18, which is com-
monly called The Toleration AtZ, 1 fhall confider:

1. How far Perfons arc punifhable for their own Ablence from
the Church.

2. How far they are punifhable for {uffering {uch Abfence in others,

And firft, In Order to fhew how far Perfons are punifhable for their
own Abfence, Ifhall confider the following Particalars:

1. What Forfeitures of Money, Lands or Goods, fuch Offenders incur.
2. In what Manner they are to be proceeded againft for thofe Forfei-

tures.
3. What other Inconveniencies they are {ubject unto.

4. By what Means they may be difcharged.
As to the firlt Point, 1 thall confider,

1. What Forfeitures of Money 5 and,
2. What Forfeitures of Lands and Goods {uch Offenders are liable unto

And fislt, The Forfeitares of Money, to which they are liable, are
threefold;

1. That of twelve Pence for the Abfence of one Sunday, or other Ho-
ly Day.

2. That of twenty Pounds for the Abfence of every Month contained
in a Convidion.

3. That of twenty Pounds for the Ablence of every Month after a
Convittion.

Se?. 1. And firft, The Forfeiture of twelve Pence for the Abfence
of one Swnday, or other Holy Day, depends upon 1 EL 2. by which it
is enated, That all Perfons inhabiting within this Realnt, or any other the
King's Dominions, fball diligemtly and faithfully, having no lawful or rea-
Jomable Excufe to be abfent, endeavonr to refort to their Parifh Church or Cha-

1 pel
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pel accnftomed, or upon veafonable Let thereof, 1o fome ufual Place, where Com-
mon Prayer and fuch Scrvice of God fball be ufed, in fuch Time of Let, upon
cvery Sunday, and other Days ordained and ufed to be kept as Holy Days, and
then and there to abide orderly and foberly, during the Time of the Common
Prager, Preaching, or other Service of God there to be afed and minificred,
wpon pain of Punifment by the Cenfures of the Church, and alfo spon Pain that
every Perfon fo offending foall forfest for every fuch Offence twelve Pence.

X In the Expofition of this Statute, the following Opinions have been

olden,

Sé#. 2. 1. That the Indittment needs not (hew that the Party had no 2 Leon. 5.
reafonable Excufe for his Abfence, or that he is an Inbabitant within Fo9opred-
this Realm, &. But that the Defendant, if we have any Matter of this pur.5,
Kind in his Favour, ought to {hew it.

Seiz. 3. IL That if the Spiritual Court, proceeding upon this Statute,
refufe to allow a reafonable Excufe, they may be prohibited ; but that if
they proceed wholly on their own Canons, they thall not be at all
comptrolled by the Common Law, { unlefs they act in Derogation from
it, as by queftioning a Matter not triable by them, as the Bounds of a 1 Bulft. 5o
Parith, ¢c.) for they fhall be prefumed to be che befk Judges of their SGs%
own Laws,

Sei?. 4. 111 That he, who misbehaves himfelf in the Church, or 1RolRepo;s.
miffes cither Morning or Evening Prayer, or goes away before the whole 5y ol 14°
Service is over, is as much within the Statue as he, who is wholly ab- @ 106.
fent ; and that he who is abfent from his own Parith Church thall be * Syd-230.
put to prove where he went to Church,

S 5. 1V. That the Offence in not coming to Church confifting 1 And, 135.
wholly in a Non-feafance, and not fuppofing any Falt done, but barely s.. ; Leon.
the Omiffion of what ought to be done, needs not be alledged in any 167
certain Place 5 for properly (peaking, it is not committed any where.

Selt. 6. Secondly, The Forfeiture of twenty Pounds for the Abfence
of a whole Month contained in a Convi&tion, depends upon 23 E/ 1.

Par. 5. by which it is enalted, That cvery Perfon above the Age of fixteen
Years, who fhall not repair to fome Church, Chapel or ufual Place of Comnton
Prager, but forbear the fame, contrary to the Tewor of the faid Statute of Prefident of
1 EL 2. and being thereof lawfully convicked, fhall forfeit to the King for every dc1 Here on

Lutw, 157,

Month, which be or fhe fball fo forbear, twenty Ponnds., )

2 Rol. Rep.
43% 459,

In the Expofition hereof it hath been refolved,

Sei?. 7. 1 That this Statute, by infliting twenty Pounds for e Montlys 12 Co. 63. .
Abfence, difpenfes not with the Forfeiture of twelve Peoce, given by ' 2%
1 EL 2. for the Abfence of one Sunday, for both may well {tand together,
and the twelve Pence is immediately forfeited upon the Ablence of each

particular Day.

Sett. 8. 1. That thole Words, being thereof lawfully convidked, are no Lutw.i6s,
more than the Law would have implied, if they had not been exprefled, (7%, .. 4,
and therefore operate nothing; from whence it follows, That they nei- 5o, o.
ther canfe the Party to forfeit any Thing by a Convi&tion, vnlefs Judg- ;QR',R‘ 9,
ment be given thereon, nor reftrain the Forfeiture to fuch Offences only, by, 2 23
as are committed after a previous Convi&ion, inafmuch as they mean no 4
more than what the Law provides of common Right in every Cale, viz. ? Bulf. 7.

That the Pa:ty fhall forfeit nothing till he be convided.
E Sei,
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11 Co.s8ab. S, g, 111 That he, who is condemned on Demurrer, or #ibil dicit,
S Rep. 18 fufficiently convidted within the A&; for whoever is adjudged, is con-
29, 59 vift, though it follow not that every one; who 1s convidt, is adjudged, &,
Seft. 10. 1V. That one, who was {ick for Part of the Time contained
in an Information upon chis Statute, (hall not be at all excufed by Rea-
fon of (uch Sicknefs, if it be proved that he was a2 Recufant both before
and after; for it thail be intended that he obftinately forbote during that
Time.
Yel. sco. Seif. 11, V. Thart the Time of a Month, intended by the Statute, thall
€roEL83s. be computed not by the Kalendar, but by the Number of Days, allowing
rare AP 28 Days to each, according to the common Rule of expounding Statutes,
Cawisy 6. which {peak generally of a Month.
Setf. 12. Thirdly, The Forfeiture of twenty Pounds for the Abfence
of every Month after a Conviétion, depends upon 29, (commonly called
‘3Levsyz. *28Y) FL 6. Par. 3, 3, 4. and 3 Fee. 1, 4. Par. 8, 3. by which it is enafled,
i‘:‘f 2 That every Offinder boing convitted of not coming toChureh, contrary to the Pur-
2 Mod, 240, port of the Statutés above mentioned, (hall pay twenty Pounds for every Month af-
MY os, Hor fuch Convidion, umtil be [oall conform bimfelf, and come to Church,
sos % Sed. 13, As to the (ccond Branch of this Head, viz. What Forfeiture
of Lands and Goods fuch Offenders are liable to, the {ame depends alfo
upon 29 El 6. Par. 4. and 3 Jec. 1. 4. Par. 8, 0. by which it is enacled,
That if the Offender fhall make Defanlt of Paywent of the twenty Pounds, both
for every Month contained in theConvitiion, and alfo for every Month fubfequent,
during which he fhall not conform himfelf to the Church, the King fball take,
feize and enjoy all bis Goods, and two Parts of his Hereditaments, Leafes, and
Farms, leaving the third Part only of the fame Hereditaments, Leafes and Farms,
Qee 29 EL 6. 10 and for the Maintenance and Relief of the fame Offender, bis Wife, Chil-
Pa. 1,8 dren, and Family, notwithfianding any prior Conveyance thereof made by fuch
Offender with Power of Revocation, or to the Ufe of timfelf or his Family. Alfo
by the [aid Statute of 3 Jac. 1.4. Par, xv. the King may refufe the Penalty of
iwenty Pounds ¢ Month, thoughis be tendered according 30 Law, and thereupors
Jeize two Parts of all the Hereditaments, Leafes and Farms, which at the Time
of fuch Seiznure /;_;” be, or afterwards fhall come to any fuch Offender, or to any
other 1o bis Ufe or in Truft for him or at his Difpofition, ov whereby or in Con-
fideration whereof be or bis Family fball be relieved, maintaingd or kept, leaving
anto him his tbief Manfion Houfe, as Part of bis third Part.
In the Confltru&tion of thefe Statutes the following Points have been
refolved.
sJones2q,  Seff. 14, 1. That the King by making his Ele¢tion given him by 3
Chwley 131, J4¢- 1. to feize the Offender’s Hereditaments, ¢%c. waives the Benefit of
.~ the twenty Poundsa Month, and the Power of feizingtheoﬂ’ender'sGoods.
v2Co ra  Seff. 13. 1l Thata Recognizance or Bond taken by fuch Offenders,
aLeon.gs.  cither in their own Names or in the Names of others to their Ule, are
5 RolRe 7. githin the Statute of 29 El for the Words thereof to this Purpofe are,
That the King flall take, feixe, and enjoy all the Goods, &e. which in an AQ
of Parliament will include the whole perfonal Eftate; and though a Chofe
in Adtion cannot Froperlgehe' faid to be raken or {eized, yet may it pro-
perly enough be faid to be enjoyed.
Owen 37v Sect. 16, lIL Thae np Copyhold Lands are within 29 E. (aod by
Ef;f;;q{*; , the fame Reafon it fecmeth that they are not within 3 Fae. 1.) in Relpet
" of thegrejudicc, which would acerye to the Lord by the Lofs of his Sex-
vices, &

3 Sett.
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Seit. 17. 1V, That the Profits of the Lands feized by the King by Cra Bl 8,y
Force of 29 EL for the Non-payment of fhie twenty Pounds a Maath, f,:}f;'_ fl“'”'
ought not to be applicd to the Sati:fadiion thereof, but that the Lands S« W Jon,
ought ta remain in the King’s Hands by way of Pledge, till the wholg *+
Forfeiture be patd fome other Way; but this Conftru@ion of the Sta-
tute feeming over fevere it was provided by 3 Fac 1. 4. Par. g, That the
Prqﬁ'f:;( of the faid Lands fhould g0 towards the Satisfatiion of the twenty

oN#AS,

Sect. 18. It hath been queftioned, Whether an Eftate conveyed by
another in Truft for a Reculane, be iable to be feized by Force of the faid
Statute of 29 El becaufe it exprefly avoids fuch Conveyances 0nly 4s Lane 1oy,
are made by the Recufant himfelf o bis own U, &e.  And perbaps if it 196-
fball plainly appear, That an Eltace is fettled bona fide in Truft for a Re-. g::;lfégfg;‘
cufant by {ome Friend of his, upon fome other View,and not merely with ’
an Intent to evade the Statute, it may be realonable to exempt fuch a
Conveyance out of the Meaning of it ; however it is clear from the ex-
prefs Words of 3 Jac. 1. 4. Par. 11, That the King, upon bis waiuing the For«
feiture af the twenty Pounds a Momth, may feize two Parts of all the Heredita
wtents, &c. which fhall come to any fuch Offenders, or to others to their Ufi, or
in Truft for thew: Alo 1t s {aid, That the King may [eize an Eftate, Line 39,
which is granted to a Recufant in Truft for another 5 and it is certain that
the Siatute has made no expre(s Provifon for the Ceflui gue Truff,

As to the fecond general Head of this Chapter, viz. In what Manner
Offenders of this Nature are to be proceeded againft for the Forfeitures
above mentioned, I (hall confider,

1. How they are to be proceeded againft for the faid Forfeitures of
Money, and

2. In what Manner for the faid Forfeitores of Lands and Goods.

As to the Profecation for the faid Forfeitures of Money, I thall thew,
1. How they are to be proceeded againtt for the (aid Forfeiture of
twelve Pence for the Abfence of every Swndey, €c. and

a. In what Manaer for the {aid Forfeiture of twenty Pounds for the
Ablence of every Month contained in a Conviltion, and

3. In what Manner for the faid Forfeiture of twenty Pounds for the
Abfence of every Month after a Conviltion.,

Sect. 19. And firft, As o the Recovery of the {aid Forfeiture of twelve
Pence for the Ablence of every Semday, it was enatted by 1 EL 2. That
the fame fhould be levied by the Church-wardeus of the Parifh where fuch Qffénce
Should be done, to the Ufe of the Poor of the fame Parifb, of the Gogds, Lands,
and Tencments of fuch Qffenders, by way of Diftrefi: But this heing defeQive
in not (hewing by whom, or in what Manner fuch Offenders fhould be
convited, or by whom the Warrant for levying the {aid Forfeiture thould
be granted ; it was farther enalled by 3 Jec, 1. 4. Par. 27. That it fpakf be
lawful for any ome Fuflice of ihe Peace of the Limit, Diviffon,er Liberty,
wherein the faid Party [ball dwell, upeu the Confelfion of the Party, or the Qath
of one Witnefs, to call the faid Party before bim, and if be fhall not make a fuf-

Jleient Excufe and due Proof thereof, to the Satisfatiion of the ;\{:u'd uftive of
Peace, thas it fhall be lawful for the faid Fuftice of Peace to make a Warrant to
the Church-warden of the faid Parsfh, where the faid Party fhall dwell, to levy
twelve Pence for every fuch Dafasit, by Difbrefs and Sale of the Qffender’s Gpads,
rendering the Overplus to the faid Offender 3 and that in Defanlt of fuch Di-
Sforefs, it fball be lawful for the faid Fuftice of Peace ta commit every Jich Offenrr
der to Prifon, until the faid Forfeiture fboall be paid, which fhall be emplyyed 2;
t
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the Ve of the Powr of the Parifh, wherein the Offinder fhall be refident or abiding
at the Time of the Offence. - '

Sec?. 20.  Asto the {econd Pojnt, viz. In what Manner the faid Of-
fenders are to be proceeded againftfo: the faid Forfeiture of twenty Pounds
for the Abfence of every Month contain'd in a Convidion, I thall confider,

1. In what Maaner the fame may be recovered 4t the Suit of the
King, and

2. In what Manner at the Suit of an Informer.

And firlt, asto the Recovery hereof at the King's Suit, | (hall confider,
1. In what Manner it may be recovered at the King's Suit by way of

Indi¢tment.
2, In what Manner by way of Altion or Information.

Sect. 21.  And firft, as to the Recovery hereof at the Suit of the King
by way of Indictment, it was enacted by 23 Bl 5. Par. 9. That the Juftices
of Oyer, Affize, Gaol Delivery, and Quarter Seffions of the Peace, might enguire
of dand determine thefe Offences, within one Year and a Day s But by 29 El 6.
Par.a It was ordained that all fuch Comviclions fhonld be in the King's Bench,
or at the Affizes, or gemeral Gaol Delivery, and mot elfewbere: However by
3 Fae. 1. 4 Par. 7. the Jurifdiction of the Seffions is revived.

Setf. 22.  Alfoit is farther ena@ed by 29 EL 6. Par. 5. and 3 Fac. 1. 4.
Par. 7. That upon an Indiziment at the Affizes, Gaol- Delswery, or General Sef-
frons of the Peace, Proclamation fhull be made that the Offender render himfel; to
the Sheriff’ before the next Affizes, Gaol Delivery or Seffaonss and that if be fhall
not then appear of Record, upon fuch Defanlt recorded, the fame Shall be a Con-
vitlion in Law, arif a Trial by Verdict on the Inditiment bad been recorded.
And by Par. 9. Every fuch Convitlion fhall be certified intothe Exchequer, &c.

Sez?. 23.  In the Conftrudtion bereof it hath been refolved, I. That
fuch a Convi@ion (hall not be Jook'd on as a Judgment ; for the Words
are, It foall be a Conuviflion in Law, ar if a Trial, &e. had been recorded:
And confequently that it cannot be revesfed by Writ of Error, which
cannot be brought on any Record, which is not 2 Judgment, and there.
fore that the Party has no other Remedy againft an infufficient Convie-

VideSiligs. tion, but to remove it into the Exchequer, and quafh it there. Alfo upon
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the fame Ground it has been holden, That a Forfeiture due to the King, by
Force of {uch a Convidtion, {hall not be taken to be within the Ex-
ception of a general Pardon, which excepts all Forfeitures, &, converted
to a Debt by Judgment.

Sect. 24. 1L That if the Proclamation do not purfue the Statute, as
it it appoint that the Body fhall be rendered at next Seffions, &ve. where-
as by the Statute it ought to order 8 Render to the Sheriff, and that be-
fore the next Seffions, the Convidion is infufficient.

Segt. 25. 11l That an aGual perfonal Appearance of the Defendant
at the next Seffions, ¢re. will noway avail bim, unlefs the fame be entered
of Record.

Set. 26. 1thath been holden, That a Man cannot be convicted by
Force of this Statute upon a Default on a Proclamation, &« in the King’s
Bench, becaufe this Court is not mentioned in the Statute : But perhaps
this Opinion may juftly be queftioned, becaufe the Court of King’s Bench
being the fupreme Court of Affize, and Gaol-Delivery, . in the County

. where it fits, it feems that a Statute by giving any Power to the Courts
of Affize, or Gaol-Delivery, does impliedly give the {ame to the Court
of King's Bench, unle(s it have fome reftrictive Words to the contragrg.f

3
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Seit. 27, 1Ethe Defendant do appear, there is no donbt but that the
Pracecdings ought to be according to the common Courle of Law upon
otber Indidiments in all Refpedts, excepr thofe, whicli are within the
Reftraint of 3 Jae. 1. 4. Par. 16, 17. by which it is ena&ed, That #no fach
Indifiment, nor any Proclamation, Outlawry, or other Proceeding therespon,
fhall at any Time bereafter be avoided, difeharged or reverfed, by reafon of any
Lefaslt in Forim or lack of Form, or other Defect whatfoever, (other than by di-
reif Traverfe to the Point of not coming to Church, &c.) but the Sanse Indi -
ment foall fand in Force and be procecded upon ; any fuch Default of Forr, or
otber Defett whatfocver notwithflanding, unlefs the Party fo indiiied Jhall con-
form, K.

Segf. 28. However it hath been refolved,

L. Thar the Party is only reftrained from taking Advaatage of DefeCs
in the Record it felf, and that he may plead any collateral Matter, as a
Pardon, or antrefoits convify, &e.

Sefl. 29, 1L That he may even reverfe a Judgment after Verdit for
any fuch Defed in the Record it (2lf, as tends to the King's Prejudice, as
the Omiffion of a Capiatur, S, And that he may reverfe an Outlaws
for any common Defcct, upon putting in Bail, and traverfing the Indict-
ment as to the Point of not coming to Church, which is very agreeable
to the Purport of the whole Claufe, the latcer Part whercof feems mani-
feltly to qualify the Generality of the former.

Seci. 30, Secondly, Asto the Recovery of the faid Fotfeiture by way
of Action or Information at the King’s Suit, it was enacied by 35 EZ 1.
Par. 10, That all and cvery the faid Pains, Duties, Forfeitures and Pay-
wents, fhall and may be recovered and levied to her Majefty s Ufe, by Aliion
of Debt, Bill, Plaint, Information, or othermife, in any of the Conrts com-
monly called the King's Bench, Common Pleas, or Exchequer, in fuch Sort
and in all Refpels, as by the ordinary Conrfe of the Common Laws of this
Realm, any other Debt due by any fuch Perfon in any other Cafe fpould or wray
be recovered or levied, wherein no Effoign, Proteiiion, or Wager of Law, Jhall
be admittied or allowed.

Sefz. 3. Itis faid, That the principal End of making this Claule, was
to cnable the Queen to proceed againft the Husband for the Recufancy
of his Wife, which fhe could not do by Virtue of any of the former
Statutes, by which the had no other Way of proceeding but by Indiét-
ment, and confequently could no: charge the Husband for the Forfeiture
of the Wife, becaule the could not make him a Party to the Suit, as the

may by Force of this Statate ; However it is faid, That on a Conviction Cra.
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of the Wife upon an Indiément, the Lands and Leafes, which the Hult Beidgm.rz2.

band has in ber Right, may be feized by the Exchequer-Procefs,

Sect. 32 As to the {econd Particular, viz. In what Manner an Infor-
mer may proceed for the Forfeitures aforefaid, it is enadted by 33 EZ 1.
Par. 11. That all Forfeitures of any Sums of Money Limited by that Act, fhall
be divided into three equal Parts, whereof one Third fball be to the Queen, to
ber own Ufe, one other Third to the Queen, for the Relief of the Poor in the

RIS cont .

3Leon, 167,

Parifh where the Offence fhall be committed, to be delivered by the Warramt of 3_19- p
the principal Officers in the Receipt of the Exchequer, without further Warrane B1% -Far 1.

Srom ber Majefly 5 and the other Third to fuch Perfon, as will fue for the fame
in any Court of Record, by Action of Debt, Bill, Plaint, or Information, in
which Suit no Effoign, &c. fball be allowed : And that every Perfon, which fhall
Jorfest any Sums of Moncy by Virtue of that Act, and fhall not be able, or fhalt
fail to pay the fame within three Momb.rl:ﬂer Fudgment thereof given, fhall be

.l o
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committed to Prifon, there to remain uniil be have paid the fame Sumi, or con-
form bimfelf to go to Church, and there do as is aforefaid,

Sec. 33. It has been objeéted, that this Clau{e fhall not extend to
the (2id Forfeiture of twenty Pounds a Month for not coming to Church,
becaufe the fame is by the former Pare of this Statute given exprefly to
the Queen, whereas the Forfeitures for faying or hearing Mafs, and keep-
ing an unlicenced School-mafter, are inflited by the fame Stature indefi-
nitely, and not exprefly given to any ones from which it is argued,
That this latter Claufe of Diftribution ought only to be apply'd to the
{uid jmdefinite Claufes, and not to take from the Queen any Partof that,
which was exprefly given her before; yet it has been anfwered and
refolved, That it {hall equally extend to all 5 for the Limitation of the
Forfeiture to the Queen is mere Surplus, and no more than the Law would
have implied, &r expreffio corum, gue tacite infunt, nibil operatur.

Set. 34. Alfoit has been refolved, That an Informer may fue, not
only for the third Part which belongs to him, but for the whole Pe-
nalty in the Bebalf of himfelf and the King, and that the Judgment (hall
be that they {hall yecover, e,

Sf. 35, Alo it has been adjudged, That neither the above men-
tioned Claufe of 29 El 6. which orders, That all Conviltions upon
23 El. (hall be certified into the Exchequer, and alfo that the Offender
fhall pay to the Queert twenty Pounds for every Month contained in the
Indifment, & nor the (1id Claufe in the 35 EL 1. by which it is
enadted, That all the faid Pains, &. thall be recovered to the Queen’s
Ufe, to take away the Suit of the Informer, againft cne not proceeded
againft by the King, or the third Part of the Penalty given him by
23 Eliz. For the plain Purport of both thefe AQs is to further the Pu-
nithment of Recufants, and therefore inafmuch as they are in the Affir-
mative, and confiftent with 23 El they fhall not be confirued to ab-
rogate any Part of it.

Sect. 36. Moreover it is manifeft, that 29 E/ 6. extends only to the
King’s Suit by IndiGtment, for the Word Indi@iment is mentioned al-
molt in every Claufe.

Seft. 37.  And it alfo follows from hence, That the fecond Paragraph
of the faid Statute of 29 El which enadts, That Conviétions for this
Offence (hall be only at Affizes, Gaol-Delivery, or the King’s Bench, re-
{trains only Convidtions upon Indicments, and confequently does not
any Way impeach the Juri{diction of the Common Pleas or Exchequer,
as to Informations, &,

Secf. 38. It feems the better Opinion, (upon comparing all the
Books together, which differ much from one another both in Rating the
Cafes, and giving the Reafons of the Judgments relating to this Matter,)
that a Convidion at the King's Suit, whether {trictly regular or erro-
neous, may be pleaded to a Soit by an Informer, becanfe while it ftands
in Force, it makes the Party liable to the Forfeiture of twenty Pounds a
Month, and no one ought to be punithed twice for the fame Offence: But
it hath been refolved, that an erroneous, and trongly holden that a re-
gular, Convi&ion by Proclamation cannot be pleaded to_a new Svit by
the King, becaufe fuch a Convidtion is of no greater Effe&t than a Con-
viftion by Verdi®, and confequently the King may waive it and be-

in anew.

Seff. 39.  But it feems very doubtful, whether the Convidion of a
Feme Covert upon an Indiétment can be pleaded to an Information againit
her and her Husband, becaufe the Husband is not liable to pay the For-

feiture recovered upon an Indiciment.
1 Selt.
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Setd. ‘40.. It feems that the ordinary Method of recovering the faid
Forfeiture of twenty Pounds for every Month contained in a Convidion,
cither at the Svit of the King, or of an Lnformer, may fufficiently appear
from what has been already faid ; but there is an extraordinary Remedy
provided by the fatd Statate of 20 EL. 6. to enforce the Party to take Care
of the Payment of the Forfeiture of the twenty Pounds forevery Month
contained in an IndiGiment, whereon he (hall be convi&ed, by making
his Lands and Goods liable to be fcized by the King for rhe Non-pay-
ment thereof into the Exchequer, upon fuch of the Terms of Eafer
or Michaelinas, as thall be next after his Conviftion; but this extends
not to a Convition by Way of Action, or Information, as more ful-
ly appears from the two fext Setions,

Seff. 41.  As to the chird Point, »iz. In what Manner the Forfeiture
of twenty Pounds for the Abfence of every Month after a Convittion is
to be recovered, it feems needlels to enquire how far it may be recovered
by an Adtion or Information for it at the King's Suit, inafimuch as the
faid Statutes of 20 EL 6. & 3 Fac. 1. have made 2 moft effe@ual Provifion
for the Payment of it, by exprefly ena@ing, That every fuch Qffender being
once convicked, fhatl for every Month after fuch Convigiionpwithout any other
Indit{ment or Conviion, pay into the Exchequer twice in the Tear, viz. in e-
very Ealter and Michaelmas Term, as mnch as fhall then rvemain unpaid, after
the Rate of twenty Pounds for every Month after a Convittion, and that for 2
Defauls herein the King may feize all the Goods, and two Parts of the Heveds-
tawents of fuch an Offender, &c.

Sect. 42.  Bat it feemeth that thefe Claafes extend not to any Convic. Cowley 1o,
tion upon anlaformation, or Aftion, 2. but only to a Conviétion up- *°%
on an Indittment, for there is no other Suit referred to befides that of in-
diftment 5 al{o it is faid that the faid Claufes extend to no Convigions b
Verdict or otherwife, unlefs Judgmene be given thereon; becaufe, tiil yige fupr,
then, nothing is forfeited. And from the {anie Ground it feems to follow, i
That they would not have extended to a Conviction by Defzult upon Pro-
clamation, if there bad been no other Words in the Statute to this Pur-
pofe, than thofe by which it is enacied, That fuch 2 Default recorded fhail Vide infe,
be as fufficient a Conviction in Law of the faid Offence, whereof the Party fland. S 56
eth inditied, as if upon the fame IndiFment a Trial by VerdiF thereupon had
proceeded and been recorded, which Words of themfelves can by 110 Means
make (uch a Convition amount to a Judgment after Verdict, without
which there can be no Forfeiture upon any other Conviction ;and there-
fore it feemeth that the Forfeiture caufed by fuch a2 Conviction muft de- See 29 EL 6.
pend upon the other Claufes of the {aid Statutes, and the conftant Tenor of g}:‘f’,_ .
our Law Books, which feem to {uppofe that a Perlon fo conviged fhall

Par. 7.5 9.
be Jiable to the faid Forfeitures, as much as one, againtt whom a Judg- ﬁ':’"! 1035

ment is exprefly given.

Seif. 43.  As to the fecond general Branch of this Head, #éz. In what
Manner Offenders of this Nature are to be prolecuted for the Forfeiture
of Lands or Goods, it appearcth from the 13th, 14¢h, 15¢th, 17¢h, 18th,
4oth and 4ift Sections of this Chapter, that the King hath his Ele@tion
either to {eize all the Goods and two Parts of the Hereditaments and Leafes
of the Offender, upon his making Default in the Payment of twenty
Pounds,both for every Month containedin an Indictment,wheseon he thail
be convicied, and alfo for every Month fubfequent, or elfe to refufe the
faid Penalty of twenty Pounds a Month, and thereupon to feize two
Parts of the Hereditaments and Leafes of ¢the Offender.

Seit,
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Se#. a4. It al{o appeareth from what has been faid in the forty fe-
cond Se@ion of this Chapter, that the King hath this Advantage of
feizing the T.ands and Goods of the Offender upon no other Convidtion,
but fuch as followeth an Indig¢ment, nor even upon fuch a Convidiion
without a Judgment, unle(s it be canfed by a Default nupon 2 Proclama-
tion; therefore | (ball add no more to this Head, except thefe two fol-
towing Obfervations:

s Toft. 573 Seif. 45. L That the King cannot feize the Lands, till it appears by
f,lcgd“f‘?s-s the Return of an Inquifition to that purpofe to be awarded, of what
owd:- 456§ ands, ¢c. the Offender was feized, becaufe the King's Title to Lands
ought always to appear of Record.
BoCoro.2,  Seff. 46. 1l That the King, according to the better Opinion, may
;‘;-?{;45'47’ feize the Goods, but not grant them over, without {uch an Inquifition.
 Rol. Re. 7. Set¥, 47. Asto thethird general Head of this Chapter, iz, What Dif-
»Rol. Ab. " abilities, and other Inconveniences, Offenders of this Kind are liable
84 PL3 ynto, it is ena@ed by 3 Ja. 1. 5. Par. 8. That no Recufant conviff foall
practife either the Common or Civil Law, or Phyficky or ufe the Trade of an A-
pothecary, or be Judge or Minifter of any Court, or bear any Office in Camp,
Troop, or Company of Soldiers. or in any Ship, or Fortrefs, but fhall be utterly
difabled for the fame, and forfeit for every fuch Offence, one bundred Pownds.

Sect. 48.  Alfo itis farther enatted by the faid Statute of 3 Fac. 1. 5.
Par,22. That fuch Recufants, as fhall be convicted at the Time of the Death of
any Teftator, or at the Time of the Granting of any Adminifivation, fhall be dif-
abled 10 be Executors or Adwnnifirators 5 and that no fuch Perfons fhall be Guar-
dians to any Child, &c.

Sect. 49. And it is enacted by 23 El 5. That every Plﬂ'cﬁn Sorbearing
the Church twelve Months, fball on Certificate thereof into the King's Bench by
the Ordinary, a Fuftice of Affize and Gaol Delivery, or @ Fuflice of Peace of the
County where fuch Offender fball dwell or be, be bound with two fufficient Sureties
in the Sum of two bundred Pounds at ihe leafl to the Good Behaviour, and fo con-
tinue bound umtil fuch Offender fhall conform himfelf, &e.

Seif. so. Asto the fourth general Head of this Chapter, ziz. By
what means Offenders of this Nature may be difcharged from the faid
Forfeitures, &e. it is enalted by 23 EL 1. Par. 10, That every Perfon guil-
ty of the above mentioned Offences, who fhall before ke be thereof inditfed, or at
bis Arraignment or Tridl before Judgment, fubmit and conform himfelf before
the Biflop of the Diocefe where be fball be vefident, or before the Tuflices where
ke fhall be inditted, arvaigned, or tried, (having mot before made like fubmif-
fion at any bis Trial, being inditted for his firft like Offtnce,) fball upon bis
Recognition of fuch Submiffion in open Affizes, or Sefftons of the County where
fuch Perfon [ball be refident, be difcharged of all and every the faid Offences
againft the [aid Statute, &c.

Seit. 51, Allo it is enaded by 29 EL 6 Par. 6. That whenfocver any
Such Offender fball make Submiffion, and become conformable, according to the
Form limited by the above mentioned Statute of 23 EL. 1. or fhall fortune to
dic, that then no Forfeiture of twenty Pounds for any Month, or Seizure of the
Lands of the fame Offender, from and after fuch Submilfion and Conformity, or
Death, and full Satisfaition of all the Arvearages of twensy Pounds Monthly,
before fuch Seizure due or payable, fhall enfue, or be contimued againft fuch Of-
Fender, folong as the fame Perfon fball continue in coming to Divine Service,
according to the Intent of the faid Statute.

Set. 53, But this Statute being thought not to give fufficient En-
couragement to {uch Perfons to conform to the Church, becaofe, by the
moft favourable Conftru@ion that could be made, it {till obliged them

1 10
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to pay fuch Debts as were due to the King by Force of a Judgment, it 1Ro Re g¢.
was enalted by 1 Jee, 1. 4. Par. 2, That a Recufant conforming bimfelf ac-

cording to the Meaning of the abo've meutioned Statutes, &c. fhall during fuch
Conformity, be difcharged of all Penalties, which he might otherwife fuftain by

reafon of his Recufancy.

Seif. 53.  And it hath been refolved, that fuch Conformity may by Riym. 391,
Force of this Statute be pleaded aswell to the Suit of an Informer as to 4‘3‘- .
that of the King 5 and that after Judgment it will be a good Ground for ; Mag.» ,73',
au Audita Querele againft an Informer 5 and alfo may be pleaded againft : Rof Regy.
the King before Execution awarded. :f;“'" 324

Sett. 54. However, there feems to be no Remedy for fuch a Perfon Savil. 530.
to get a Reftitution of fuch of the Profits of his Lands, as have been
altually taken by the King,

Seft. 55. It feemed very doubtful before 1 Jer. 1. 4. how far the Line. o1, 95,

Lands of an Heir were chargeable with the Forfeitures incurred by his o
Anceftor in Refpec of his Recufancy 5 bue this feems to be for the moft ;1o yros.
Part cleared by the 3d, ath and gth Paragraphs of that Statute, by which
it is enalted, That the Heir, if he be no Recyfant, or werve firh, and conform,
[oall be freed from all Pewaltics happening upon him by reafor of his Anceftor’s
Recufancy, unlefs the two Parts of the Lands were feized by the King sn the
Anceflor's Life, in which Cofe they fhall comtinne in the King's Hands till the
whole Debt fhell be levied. But it is farther enatted, That the King foall not ex-
tend the other third Part of the Lands for the faid Penalty.

Seif. 56. 1t {eems by the manifeft Purport of this Statute, that the
Heir of 2 Recufant, being alfo a Recufant himfelf, has no Remedy, but
by conforming, to free his Fee-Simple Lands from any of the Forfeitures
incurred by the Convidtion of his Anceltor, whether the Lands were
{eiz’d in the Anceftor's Life or not : However, it it {aid, that the Land
in Fee-Tail, which he claims from fuch Anceftor, is no way chargeable Moore 513.
after the Death of the Anceftor, with any Forfeitures npon a Conviion &&”‘Efgzg:
by Proclamation, (which has nio greater Effe® than 2 Verdi& recorded ) Cawley rog,
but only with {uch, as are due uponag]_udgmcntg which, as itis agreed, !19750,15%
charge an Heir in Tail by Foree of 33 H. 8. 3. Par. 29. which makes an *™
Hcir chargeable with the Debts of his Anceftor by Judgment, Recogni-
zance, Obligation, or other Specialty 5 but perhaps the Authority of
thefe Opinions may juftly be queltioned :. For tho' a Convi@ion by Pro-
clamation amount not to a Judgment, yet {orely it cannot be inferiour Vide £
to an Obligation : And therefore perhaps the Books cited in the Margin ¢, *"
are mifreported in this particular, and the more proper Diftinction may
be this: That an Heir in Tail is chargeable only with the Forfeitures for
thole Months, which are contained in the Indi&ment it felf, on which a2
Judgment is afcerwards given, ora Conviction by Proclamation recorded,
and not for the Months fubfequent to fuch Convicion, or Proclamation,
inafmuch as the firft feem to be Debts appearing of Record, the latter not;
and the {ame Diftin&ion feems applicable to fuch Lands in Tail of an
Heir who conforms, as were feized in the Anceftor’s Life; but it is clear,
that {uch only of his Lands as were fo feized are in any Cafe liable,
whether he claim them in Fee-Simple or Tail.

G CHAP.
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CHAP XL
Of the Offence of fuffering otkers to be abfent from Church.

Aving fhewn how far all Perfons in general are punifhable for their
H own Abfence from the Church, 1 am now to fhew how far rhey
may be punifhed for the Abfence of others; as to which it is enacted by
3 Fae. 1. 4 Par. 32, 23, 4. That whafoever fhall retain or keep in his Ser
wice, Fee or Livery, or fhall willingly maintainy vetain, velieve, keep, or har-
bour, in bis Honfe, any Servant, Sejourner, or Stranger, (except a Father or
Mother wanting, without Erand or Covin, other Flabitativn, or fufficient Wiain.
tenance, and alfo except a Ward, or Perfon committed to the Cuftody of another
by Authority,) who fball not go to fome Church or Chapel, or ufual Place o* Core-
mon Prayer, to bear Divine Service, but fhall forbear the fame for the Space of
one Month, &, fball for every Month, thar be fhall keep fuch Servant, &e. for-

Jeit ten Pounnds.

nir—r

CHAP XIL
Of Popifh Recufancy.

ND now we are come to Offences againlt the Eftablithed Church,
more immediately relating to thofe of the Popith Religion, for the

better underftanding whereof 1 fhall confider:

1. The above mentioned Offence of not coming to Church, fo far as

it particularly concers thofe of this Pet (uafion.
2. The Officnce of faying or hearing Mafs, or other Popifh Service.

3. The Offence of not making a Leclaration againit Popery.
4. The Offence of promoting or encouraging the Popith Religion.

And felt, As to the faid Offence of not coming to Church, {o far a3 it
paidcularly concerns thofe of the Popifh Religion, who in refpedt bereof
are commonly called Popith Recafants, 1 fhall confider 5

¢ Uow far fuch Recofants are punifthable in their own Per{ons.
2, How far they make others liable to be punilhed.

As to the Arlt of thele Points, viz. How far fuch Recofants are pu-
nifhable in their own Perfons, it is to be obferved, that they are not
orly liable to all the forfeirures and Iifabilities, and other lnconvenis
encics mentianed in Chap. 10. but alfo to many particolar Difabilities,
Refiraines and Forfcitures, and other In-onveniencies, to wlhich no others
are Jiable.

And fisft, They are put under the following Difabilities,

1. That of bringing an Adtien.
4

2. That
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2. That of prefenting to Charch.

3. That of bearing any publick Office, or Charge.

4. That of claiming any Part of a Husband's perfonal Eftate.

5. That of claiming an Eftate by Curtefy, or by Way of Dower, after
3 Marriagz againft Law.

Secondly, They are put under the following Reflraints,

r. Erom going above five Miles from Home.

2. From coming to Couart,

3. From keeping Arms,

4. From coming within ten Miles of Londos.

Thirdly, They are liable to the following Forfeitures,

1. That of two Parts of a Jointure or Dower.

2. That of twenty Pounds for not receiving the Sacrament yearly
after Conformity.

3. That of one hundred Poands for an unlawfut Murriage.

4 That of one hundred Pounds for an Omiffion of lawful Baptifm,

5. That of twenty Pounds for an nolawful Buri-1,

Laftly, They are fubjedt to the following Inconvenicncies,

1. That their Houfes may he fearched for Reliques, whether they be
Men or Women.

2. If they be Women and married, that they may be committed, &

Seld. 1. As to the firfk of the faid Difabilities, vz That of bringing

an Adtion, it is enaded by 2 Fac. 1. 5. Par. v1, 12, That every Popifh. Re-
cufant conviit fhall fand 1o all Intents and Purpofes difabled, as a Perfon law-
filly excommunicased, and as if fuch Perfon bad been Jo dewounced and excons-
municated according tothe Laws o thic Realmr umtil be or Jhe fhall conform, &ec.
And that every Ferfon, fued by fuch Porfon fo difabled, may plead the fume in
difabling of fuch Plaintiff a5 if be or fbe were rxcommunicated by Semtence in
the Ecclefiaftical Court : "Except the Asfion of fireh Recufant to concern fome He-
veditament or Leafe, which is not to be Jeized into the King's Hands, by Force
of fome Law concerning Recufancy.

In the Expofition hereof it hath been refolved,

Sect, 2. 1. That the Plea of {uch a Conviction, like all other Pleas in Noy 8.
Difabitity, ought to be pleaded hefore Imparlance, and alfo to conclude {“:;""’ 176,
with a Demand if the Plaintiff (hall be an{wered. Hetl. 18.

Se?. 3. L. That fuch Plea ought alfo to thew before what Juoftices Noy so.
the Coaviction was, that the Court may know where to fend for a Cer- Litch. 176,
tificate thereof, if it be denied; and allo thar the Record it felf, or at leaft 3 Lev. 113,
2 Certificate thereof ought to be immediately produecd, according to the 334
generat Rale of the Law as to all dilitory Pleas grounded upon Records,

SiE2. 4. 1L, Thatif after fuch a Pléa it be certified that the Plaindif
hath conformed, and thereupon the Defendant be ordered to plead in Hecl s78.
chief, and then the Plaintiff relapfe and be convict again, the Defendant
cannot plead the {ame in Difability a fecond Time.

Set. 5. IV. Thatit muft appear either from the Convidion it felf,
or by proper Averments, that the Plaintiff is convifted of Popith Recu-

{ancy, beciufe no Reculanss, except Popith ones, are within the faid 3 Lev. 333,
Claufe; however, that this is (ufficiently fet forth, by alledging that the 334 %
FPlaintiff being Pupalis Recufans, was indifed and convicied Secundum for- "Bl v

mary Statuti, &c. t <6. The ﬁ,f,,',

Se. 6. And fome have gone {o far as to hold, That ali Popith Re. Point feems ad-
cufants convict may be takenup by the Writ * De Excommunicato capiendp, ”;‘::f; Vsnflﬂlze
and that they are not to be admitted as competent Witnefles in any fol 268 Vo,

Caufe; 3 fol. 425,
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Canfe; but this feems to be a Conftridtion over feverc : For, inalwmuch as
this, Jike all other Penal Statutes, ought to be confirued {triftly, and the
Words thereof are no more than, That fuch Perfons (hall ftand difabled,
. as Derfons lawfully excammanicate, &« and the Purpore thercof
may be folly fatisfied by the Difubility to bring any Adtion, it feems to
be too rigorous to carry them farther.

Se. 7. Asto the fecond of the faid Difabilities, wiz. That of pre-
fenting to a Church, the famc being at this Day extended by 13 dun. 2,
to all Perfons making Profeffion of the Popif Religion, I fhall refer the
Reader, for the Matters relating to this Head, to Chap. 15, wherein is
fhewn how penal it is, barely to profefs the faid Religion and I fhall
only take Notice in this Place, that by 1 Gl & Mar. 26. Par 4. If the
Trufice, Morigagee, or Grantee of any Awoidance, whereof the Tinft fhall be
for any Popifh Recufant convid, fhall prefent without givin Notice in Writing
of the Avoidance to the Univerfity, &e. within three Months dfter the Avoid-
ance, he forfeits five bundred Pounds.

Sez. 8. As to the Third of the faid Difabilities, viz. That of bear-
ing any publick Office or Charge, it is enafted by 3 Fac. 1. 5. Par. g.
That no Popifs Recufant convif? fhall exercife any publick, Oéﬂfce, or Charge, in
the Commonwealth, but fhall be utterly difabled to exercife toe Jarie, by bimfelf
or bis Deputy.

Sef. 9. It is obfervable, that this Claufe is more irongly penned than
that, which immediately precedes it, relating to all Recufants in general,
as to the following Particalars:

1. That this extends to all pablick Offices and Cbarges in general,
whereas the former extends only to thofe, which are particularly enu-
merated.

». That this exprefly difables a Popith Reculant to exescile fuch an
Office by himfelf or his Deputy, but the other {ays nothing atall of the
Exercife of an Office by a Deputy.

Seff. 10. As to the Fourth of the faid Difabilities, viz. That of
claiming any Part of a Husband's perfonal Eftare, it is enated by
3 Fac. v 5. Par. 10, That every Woman being a Popifh Recufant conuilk, (Cher

weland not [landing convitied of Popifb Recufancy) which fkall not conform
ber felf and romain conforn’d, but fhall forbear to repair to fome Chureh or
wfial place of Common Prayer, and there bear Divine Service and Sermon, if
any then he, and receive she Surament of the Lord's Supper, according to the
Laws of this Realm, by the Space of one whole Year next before the Death of ber
faid Husband, foall not only be difatled to be Executrix or Adminifiratrix of ber
faid Husband, hut alfo to have or demand any Part of ber faid Husband s Goods
or Chatielr, by :;?' Law, Caftors or Ufage whatfoever; and by 3 Jac. 1. 5.
Par. 13. Every Woman is pui snder the like Difability, being Popift Recufant,
who fhall be married otherwife than accordirg to the Church of England.

Sef. 11, As to the Fifth of the faid Difabilities, vz, That of claim-
ing an Eftate by the Curtefy, or by way of Dower, &, it is enatted by
3 Jie. 1.5 Par, 13, That every Man, who being # Popifp Recnfent convi, foall Le
married othermife than in fame open Church or Chapel, and otherwife than according
10 the Orders of the Church of England by a Minifter Lawfully autborized, foall be
difabled to have any Eftate, as Tenant by the Conrtefys and that every Woman
being a Papifl Recufant convilt, who fhall be married in other Form than as afore-
faid, (hall be difabled to claim her Dower or Fointure, or Widow's Eftate, &c.

Set?. 12, Asto the firlt of the above mentioned Reltraints, viz. That
from going sbove five Miles from Home, &w. it is enatted by 35 EL 2.
and 3 Fac. 1. 5. Par. 6, 7. That every Popife Recufant couvith fhall repasy o

4 [213)
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his Place of Diwelling, &c. and not remove above frve Miles from thence, un-
lefs he be usged by Procefs, &c. or have a Licence from the Privy Council, &e.
or under the Hands and Seals of four Juftices of Peace, with the Affent it Wri-
ting of the Licutenant of the County, or o the Bifhop, &c. ( Ewery Licenwce of
which Kind by Fuflices of Peace muft exprefs both the pariicular Canfe and the
Time for which 7t is given, and ought not 10 be granted withont a previons
Ozufﬁ of fome reafonable Qayfé,) under Puin ofﬁrféft?ng rffl his Goods and Ile- ¢,, Cawlev
reditaments, (whether Freebold or Copyhold, ) for his Life, or of abjuring the 128,120, iz
Realm, if be be not worth tuenty Marks a Year, or forty Pounds in Goods, un- 7 2%
lefs he recant before Convitkion, and alfo contimue conformable.
Sect. 13. Note, That the Privy Council may grant {uch Licence
without any Special Caufe or Oath, & but that the Jultices of Peace
cannot : And it hath been refolved, That in pleading a Licence of Ju-
ftices of Peace, you muft exprefly fhew, that it was made under their CroJuc j¢a,
Hands and Seals, aud aifo fet forth the Caufe in particolar for whick it {RolRera8,
was granted, and the Time for which it was limited, and that the Party Moore §36.
was {worn to the Trath of fuch Caule, ¢
Seit. 14. 1t is faid, That if the {ame Perfon be both a Juftice of ciofa 35a.
Peace and a Licuterant, he cannot both join in a Licence as Juftice of RelRe.1o8,
Peace, and alfo give his Affent as Lieutenant, but can only d¢t in one Moore §36.
Capacity.
Se. 5. It feems that the Miles thall be computed according ¢to the
Englifb Manner, allowing 5280 Foot, or 1760 Yardsto each Mile, and Ciwley 130,
that the fame thnll be reckoned not by ftrait Lines, as a Bird or Arrow 13t
may fly, but according to the neareft and moft vlual way. Cro.Ela12.
Sect. 16 As to the Second of the above mentioned Reftraints, viz.
That which relates to the coming to Court, it is enadted by 3 Fee. 1. 3,
Par. 2. 1hat wo Popifb Recufant convict fhall come into the Court or Houfe,
where the King or his Heir apparent fhall be, unlefs he be commanded fo o do by
the King, npon Pain of one bundred Pounds, &c. And itis farther enacted by
30Car. 2.5t. 2. Par. 5, 6. That ewery Papifl Recenfant convitt, who fhall come
advifedly into, or remain in the Prefence of the King or Queen, or jhall come
into the Court or Honfe, where they or any of them refide, fhall be difablid to hold
or excente any Office or Place of ruft Ciwvil or Military, or to fue in Law or
Equity, or to be an Execmtor, &c. or capuble of any Legacy or Deed of Gif,
and fhall forfeit for every wilful Offence five bundred Pounds unlefs fuch Per.
Jon do within the Term next after fuch bis coming ov vemaining, take the Oaths
of Allegiance and Supremacy, and make the Declaration againft “Lranfubflantia-
tion and the Invocation of Saints, &c. in the Conrt of Chancery.
Seif. 17, As to the Third of the above mentioned Reltraints, wviz.
That which relates to the keeping of Arms, it is enacted by 3 Fac. 1. 5.
Par. 27, 1.8, 29, That all fuch Avsronr, Gun-powder, and Munition of whai-
Joewer Kinds, as any Popifh Recufant convit fball have in his own Houfe or elfe-
where, or in the Poffé(fion of duy other at bis Difpofition, fball be taken jrom him
by Warrant of four Jufbices of Peace at their General or Querter-S:ifions, (except
Juch weceffary Weapons, as fball be allowed him by the [aid four Fuftices, for the
Defence of his Perfon or Houfe ) and that the faid Armonr, &c. [o taken, fhall
be hept af the Cofts of fich Recufant, in fuch Place as the faid four Fuftices a
their faid Seffions (ball appoint : =~ And that if any fuch Recufant having Jfuch
Armonr, &c, or ;{ any other Perfon who fball have any fuch Armour, &c. to
the Vfe of fuch Recufant, fhall vefufe to difeover tothe faid Fuftices, or any of
thew, what Armonr be bath, or fball let or binder the Delivery thereof to any of
the faid Fufbices, or to any other Perfon anthorized by their Warrant to take the
Jarmie, that tben every Perfon fo offending fhall forfeit kit faid drmon, &c. ;z;}{
H alfe
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alfo Le iimprifoved for throe Momths without Buil, by Warrant fromi any Fuflices
o Peace r»fﬁub County.  And it is farther enafted, That notmitﬁﬂrmdffiq the
taking away fuch Armonr &c. yer fuch Recufant fhall be charged with the main.
taining of 1he fame, and with the providing of a Horfe, &c. in fuch Sirt ac
others o his Majefly’s Subjeils.  Alfo it 1s farther enacted by 1 Wil &
Mar. vs. That no repuied Papift refufing to make the faid Declaration againft
Popery, mentioned in 30 Car, fhall keep Arms 5 as is (et forth more at jarge,
Chap. 14. Seff. 4.

Setf. 18, As to the fourth of the above menticned Reftraines, uiz.
That which relates to the coming within ten Miles of Lowndon, it is en-
acted by 3 Fac. t. 5. Par. 4, 5. That no Popifb Recufant, &ec. fhall remain
within the Compafs of ten Miles of London wader Pain of one hyndred Pounds,
except fuch Perfons as at the Time of the faid Arl did ufe fome Trade, My-

Ser:, or manual Occupation in London,&ve. and fuch as fhall bave their only

Diwolling in London, &-c. Alfo repoted Papifls, refuling to make the De-
claration mentioned in the precedent Sections, are to be removed from
London, &c. by Force of 1 Will. & Mar. 9. which is {et forth more at
large in Cha. 14, 8. 3.

Sezf. 19.  Asto the firft of the above mentioned Forfeitores, wiz, That
of two Parts of 2 Jointure or Dower, it is enalted by 3 Fac. 1. 5. Par, 10,
That every nra ried IWoman being 2 Popifd Recufant comviit, (her Husband not
franding convigled of Popifb Recufancy ) who fhall not conform ber felf and re-
main conformed, but fhall forbear to repair to fome Church or ufual Place of
Comuon Prayer, and there to bear Divine Service and Sermon, if any then be,
and receive the Sacrament of the Lord's Supper, according to the Laws of this
Realm, within onc Year next before the Death of bor faid Hushand, fbail jor-
Jeit to the King the Profits of two Parts of ber Jointure and Dower of any He-
reditaments of her faid Husband, &e.

Se 20.  As tothe fecond of the above mentioned Forfeitures, viz.
That of twenty Pounds, ¢« for not receiving the Sacrament yearly af-
ter Conformity, itisenatred by 3 Jac. 1. 4 Par. 2, 3. That if any Popifs
Recufant convick, who hath conformed himfelt to the Church, &c. fball not re-
ceive the Sacrament in his own Parifp-Church, &c. within one Year after his
Conformity, ke fhall for;eit twenty; Pounds, and for the fecond Year forty Pounds,
and for every Tear after fixty Pounds, Sc.

Seéf. 21, As to the Third of the above mentioned Forfeitures, viz.
That of one hundred Pounds for an unlawful Marriage, it is enated by
3 Face. 1. 5. Par. 13, That every Popifh Recufant conviit, who fball be mar-
ried to a Woman who is no Inberitrix, otherwife than according to the Church of
England, fhall forfeit one bundred Pounds.

Se¥. 22.  As to the fourth of the above mentioned Forfeitures, iz,
That of one hundred Pounds for the Omiffion of a lawiul Baptifm, it is
enalled by 3 Fee. 1. 5. Par. 14, That every Popifp Recufant, wi-o fhall not
canfe bis or her Child to be baptized, within one Month after its Birth, by a
lawful Miniflcr, &c. fhall forfeit one bundred Pounds, &c,

Seif. 23.  As to the Fifth of the above mentioned Forfeitures, viz,
That of twepty Pounds for an unlawful Burial, it is enalted by 3 Fac. 1. 5.
Par. 15. That if any Popifh Recufunt not being excommunicate, fhall be. buried
in any other Place than in the Church or Church-yard, or not according 1o the
Ecclefiaftical Laws of this Realin, the Executors, &<. of fich Recufant, knows-
ing the fame, or the Parly that caufeth him to be fo buried, [ball forfeit twenty
Pounds, &c.

Sezf. 24.  As to the Inconvenience to which all fuch Offenders are
Hable, ziz. That of having their Houfes f{earched for Religues, ¢,

4 it
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it isena@ed by 3 Fac. 1. 5. Par. 26. That any two Fuftices of Peace, and ufl
Mayors, Barliffsy and chief Officers of Cities, and Towns Corporate, in their re-
Jpelive Jurifdiciions, may fearch the Houfe and Lodgings of every Popifb Recu-
Jant convict for Popifb Books and Reliques ; and that if any Altar, Pix, Beady,
Pidtures, or fuch like Popifb Reliquc, or amy Popifh Book, be found in the Cu-
Jrody of fuch Perfom, as in the Opinion of the faid Fufiices, &c. Jhall be unmect
Jor bint or ber to bave or ufe, it fhall be defuced and burmt, if it be uzect to be
burnt; and if it be a Crucifix or other Relique of any Price, the Same fhall be
defaced at the General Quarter-Siffions in the Connty where it foall be Jound, and
thex reflored to the Owner.

Seéi. 25. As to the Inconvenience to which fuch Offenders being Femes-
Covert are liable, wiz. that of being committed, it is enaded b
7 Fac v. 6. Par, 28. That if any married Woman, being a Popifp Recufant
convich, fhall not within three Months after ber Convithion conform her filf
and repair to Church and receive the Sacrament, &c. fbe may be committed to
Prifon by one of the Privy Council, or by the Bifbop, if fbe be 4 Baronefs 4 or
if wnder that Degrec, by two uflices of ‘Peace whereof one to be of the Quo-
rum, there to remain Lill fhe perform, &e. unlefs the Husband will pay to the
King ten Founds a Bionth for ber Offence, or elfe the third Part of all bis
Lands, &c. at the Choice of the Husband, &e.

Seff. 26. And now I am to confider in the fecond Place, how far
{uch Recufants make others liable to be punithed 5 as to which it is to
be obferved, That the Husband of a Popifh Recufant conviét is not on-
ly liable to the Forfeiture of ten Pounds a2 Month for the Abfence of
any of his Servants from Church, by Force of 1 Fac. 1. which is (et forth
more at large in the foregoing Chapter, But is alfo utterly difabled by the
ninth Paragraph of the faid Statute, to excreife any Publick Office or Charge in
the Consmon-wedlth by bimfelf or by bis Deputy; (exccept fuch Husband bimfelf,
and bis Children, which fhall be above the Age of nine Years abiding with hint,
and his Servamts in Foufhold, fball once every Month at the leaf}, not having any
reafonable Excyfe to the comtrary, repair to fome Church or Chapel ufial for
Divine Service, and there bear Divine Services and the [aid Husband, and
fuch his Children and Servants, as are of meet Age, receive the Sacrament of the
Lord's Supper, at fuch Times as are limited by the Laws of this Realm, and
do bring up bis faid Children in the true Religion. )

Seif. 27.  Alfo it is farther ena@ed by the faid Statute of 3 Far. 1. 5.
Par. 26. That the Houfe of one whofe Wife is a Popifh Recufamt convitt, may
be fearched by any two Juflicer of Peace, &e. for Popifh Books, &e.

CHAP XIL

Of Offences in faying or hearing Mafs, or other
Popifh Service.

Sett, 1. S to the Offence in [%ying or hearing Mafs, it is enadled
_ by 23 EL 1. Par. 4. That cvery Perfon who fball fay or fing
Mafs, being thereof lawfully comvicy, fhall forfest two hundred Marks, and be
committed 1o Prifon in the next Gaol, there to remain by the Space of ome Yeer,
and frome thenceforth till he have paid the faid Sum of swo bunwdred Marks 2
an,
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and that every Perfon, who hall willingly hear Mafs, fhall forfiit the Sum of
one bundred Marks, and fuffer a Year s Imprifonment.

Seiz. 2. Alloitis enalted by 11 & 12 Will, 3. 4. Par. 2,3,4, 5. That
every Perfon, who fball apprebend any Popifb Biftop, Prieft, or Fefuit, and pro-
Jecente bine to Conviilion jor faying Mafs, or exercifing any other Part of the Fus-
&ion of a Popifh Bifbop or Prieft, fhall veceive one bundred Pounds of the Sheriff,
and that every fuch Popifb Bifbop, 8&c. (except, being a Foreigner, he be emtered
in the Sgcretary's Office, and oﬁﬁiﬂe only in the Houfe of a Foreign Minifler,)
Shall be adjudged to perpetual Imprifonnent.

CHAP XIV.

Of the Offence of not making a Declaration againft
Popery.

~§ HE Offence of refufing to make a Declaration againlt fome of the
1 Principal Doltrines of the Popith Religion puts all Perfons under
the following Reftraints:

1. From (itting in Parliament,

2. From holding a Place at Court.

3. From living within ten Miles of Londoen.

4. From keeping Arms.

Alfo it puts them under a Difability of prefenting to a Chucch.

Sec?. 1. As to the firlt of the above mentioned Reftraints, oiz. That
which relates to the fitting tn Parliament, it is enadted by 30 Car, 2.
Stat. 2. Chap. 1. That no Peer fball vote or make bis Proxy in the Honfe of
Peers, or fit there during any Debate; and that mo Mewmber of the Honfe of
Conimons fhall vote or fit theve during any Debate after the Speaker i chofen,
until fuch Peer or Meniber fhall take the Oaths of Allegiance and Supremacy, and
wrake a Declaration of his Belief that there is no Tranfubfiantiation in the Sa-
erament of the Lord s Supper 5 and that the Invocation or Adoration of the Vir-
gin Mary, or any other Saint, and the Sacrifice of the Mafs, as they are now
nfed in the Church of Rome, are Superflitions and Idolatrons, &c. on Pain that
every fich Offender fhall he adindged a Popifl Recufant convilt, and difabled
to hold or excente any Office, 8¢ or from thenceforth to fit or wote in cither
Houfe of Parliament, to fue in L aw or Equity, or to be Guardian, Executor or
Adwinifirator, or capable of any Legacy or Deed of Gift, and fhall forfeit for
every wilfirl Offence five bundred Pounds,

Sec’. 2. As to the fecond of the above mentioned Keltraints, iz,
That which relates to the holding a Place at Couort, it is enadted by the
{aid Statutc of g0 Ca. 2. Stat. 2. Par. g, 12, 13. That every Perfon why
Shall be a fworn Servant to the King, fhall take the fuid Oaths, and make and
Jubfevibe the faid Declaration in Chancery, ihe next Term afver he fhall ke o
Sworn a Servant, &e. And that if any fuch Perfon negleGiing fo to do, fhall ad-
vifedly come inte ov remain in the Prefince o the King ov Queen, or fhall coure
ivto the Cowt or Honfe where they ave or any of thewm refide, be fhall fuffer all 14,
Fenalti s expreffed in the foregoing Sellion, umlefs fuch Perfon jo coming iofa
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the King's Prefence, &c. fhall firft have Licence fo to do, by Warrant under
the Hands and Seals of fix Privy Counfellors, by Order of the Privy Council,
upor fome urgent Qccafion therein to be expreffed, which Licence fhall not ex-
ceed ten Days, and fhall be firft filed, &c. in the Petty- Bag Office, for any Body
to view without Fee, &c_and no Perfon be licenced for above thirty Days in
one Year,

Sect, 3. As to the thisd of the above mentioned Reftraints, viz. That
which refates to the living within ten Miles of London, it is enaled by
1 Will, & Mar. 9: That every Fuftice of Peace in London and Welminfter,
and within ten Miles thereof, fball canfe to b arrefled and brought before him
all reputed Papifls, (except Foreigners, being Merchaats, or menial Servants to
Jome Awmbaffadonr or publick Agent, and except all fuch as nfed fome Trade, see Ch. 1
Myftery, or fome mamual Ocenpation at the Time of the fuid A&, in London, §. 18
&c. and alfo except all fach Perfons as bad their Dwelling in London, &c. with-
in fix Months before the thirteenth of February 1688, and no Dwelling elfe-
where, and certificd their Names to the Leffions before the firfl of Augult 1689)
and that every fuch Juflice fhall tender the faid Declaration to every fuch Perfon,
and that every fuch Perfon refufing the fawe, and afterwards remaining in
London, 8. or within ten Miles thereof, or being certified to the King's Benck
or Quarter-Sefftons, at the next Term or Selfions, as baving refufed to make the
Jaid Declaratson, and negletting vo veake the fame in foch Conrt, fhall fuffer as
a Popifh Recufant conviit, &c.

Sect. 4. As to the fourth of the above mentioned Reftraints, viz.
that which relates ro the keeping Arms, it is enacted by 1 /Wil & Mar. 13,
That any two Fufbices of Feace may and ought t0 tender the faid Declaration, to
any Perfon whom they fhall know or fufpel®, or bave Information of, as being a
Papift, or fufpeled tb be fuch s and that no fuch Perfon fo reguired, and not
making and fubferibing the faid Declaration, or ot appearing before the faid See Ch. 1.
FJuftices upom Notéce to bivt given, or left at bis ufnal Abode, by one authorized > ok
by Warrant wnder the Hands and Seals of the faid Fuflices, fhull keep any Arms
or Ammunition, or Horfe above the Value of five Pounds, in bis own Poffefs
fion, or in the Poffé(fion of any other Perfon to his USe, (other than fuch ne-
ceffary Weapons, as fhall be allowed bim by the Quarter-Seffions for the Defence
of his Houf¢ or Perfon) and that any two Juftices of Peace, by Warrant under
their Hands and Seals, may anthorize any Perfon in the Day-time, with the Af-
Siftance of the Conflable or his Deputy or the Tithing-man, 1o fearch for all fuch
Arms, &c. and Horfes, and feize them to the King's Ufe, and that the faid
Fuftices fhall deliver the faid Arans and Ammwmtion ot ihe next SQuarter-
Seffions in open Conrt 5 and that whoever fBall conceal, &c. or fhall be aiding to
the concealing any fuch Arms or Horfes, [ball te committed to the common
Gaol by Warrant under the Hands and Seals of any #wo Fufbices of Peace, and
alfo forfeis treble the Value 5 and that vhofe who difcover any fuch Arms or Am-
wnnition, fo as the fame may be feized, fhall have the fill Value thereof, to be
ewarded, to them by the Sefftons, &c. and that fuch Refufers of the faid Declae
ration, &c. fhall be difcharged whenever they fball make the fame.

Sect.5.  As to the above mentioned Difability of prefenting to 2
Church, it is enalted by 1 Will. ¢ Mar. 26. That whoever {hall refufe to
make the faid Declaration upon fiich a Tender thereof as is prefcribed
by the {aid A&, fhall be difabled to preflent to any Benefice, <5 But it
feerns needle(s to (et forch the Clanfe of the faid Statute relating to this
Matter at large in this Place, inalmuch as by 12 Awre 14. All Perfons
whatfoever making Profe(fion of the Popith Religion are under the like
Difability, as will appear from Ch 13, Sect. 6, 7, e,
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CHAP XV

Of Offences in promoting or encouraging the Popifh
Religion.

Ffences in promoting or encouraging the Popith Religion feem to be
reducible to the following Heads;

1. Giving or Receiving Popith Education
2. Profefling the Popith Religion.
3- Buying or Selling Popith Books.

Seif. 1. The firft Offence of this Kind, viz. That of giving or recei-
ving Popith Education depends upon feveral Statutes ; and firtt it is enact-
ed by 1 Jac. 1. 4. Pav. 6, 7. That if any Perfon or Perfons under the King's
Obedience fhall go, or fend or canfe to be fent, any Child or any other Perfon un-
der their or anmy of their Goversiment, beyond the Seas, ont of the King's Obe-
dience, to the Intent to enter into, or refide in, or vepair to any College, &c. of
any Popifb Order, Profelfion or Calling, to be infirued, perfivaded, or Sftrength-
wed in the Popifh Religion, or in any fort to profefs the fame, every fuch Perfon
Jo fending fuch Child, &e. fhall forfeit 1001, And every fuch Perfon Je paffing
or being fent, &e. fhall in vefpek of hine or herfelf only, and wot in refpecE of
any of bis Heirs or Pofterity, be difabled to inberit, purchafe, take, Zaz;e or
enjoy, any Profits, Hereditaments, Chattels, Debts, Legacies or Sums of Money,
&c. whatfoever : And that all Eftates, Terms, and other Tnterefts whatfoever to
be wade, fuffered or done, tothe Ufe or Beboof of any fuch Perfon, or Hpos any
Teuft or Confidence, mediately or immediately to or for the Bencfit or Relief of
any fuch Perfon, fhall be utterly void.

Sect. 2. And it is farther enalted by 3 Jac. 1. 5. Par. 16. That if the
Children of any Subjei within the Realm (the faid Children not being Soldiers,
Mariners, Merchams, or their Apprentices or Fallors) fhall be fent or g0 be-
yond Sea, 10 prevent their good Education in England, or for any other Caufe,
without the Licence of the King or fix of his Privy Council (- wheroof the Prin-
cipal Secretary to be ome) under their Hands and Seals, that then every fach
Child fhall take no Benefit by any Gift, Conveyarce, Defeent, Devife or other-
wife of or to any Herveditament or Chattel, till fuch Chiid being of the Age of
eighteen Xears or above, take the Oath of Obedience before fome Fuftice of Peace
of the County, Liberty or Limit, where the Parent of fuch Child did and Shall
anhabit : And that in the mean Time the next of Kin to fuch Child, who fball
be no Popifh Rem{a‘mt, Jhall bave the faid Hereditaments, &e. fo given, &c. nn-
til fuch Child fhall conform, &c, and take the faid Oath and receive the Sacra-
wment s, and that after fuck Conformity, &c. he who hath received the Profits of
the faid Hereditaments, &c. fhall accompt for the fame, and in reafonable Time
make Payment thereof, and vefbore the Value of the faid Goods, &e. And that
whoever fhall fend fiuch Child over Seas, fhall forfeit one bundred Pounds, which
by 11 & 52 Will. 5. 4, Par. 6 fall be t0 the fole Ufe and Benefit of the
Perfon whe foall difeover the Offence.

Seet. 3. Alfo it is enalted by g Car. 1.2, That if any Perfon under the
Oledience of the King fhall go, or fball comvey or fend, or canfe to be Jent or con-
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weyed, any Perfo ot of the King's Dominions, into any Parts begond the
Seas, ont of the King's Obedience, to the Intens to enter into, ar be refident or
tramed up, in any Priory, Abbey, Nusnery, Papifh Oniverfity, College or School,
or Houfe of Jefuits, Pricfls, or in a private Popifh Family, and foall be there
by any Popifts Perfon inflruted, per fvaded or firengthued in the Popifp Religion
in any Sort to profefs the fame, or fball comvey or Send, or canfe to be conveyed
or feut, eny Thing towards the Maintewance of any Perfon fo going arcjém, and
traived and inftruded as is aforefaid, or wnder the Colour of any Charity to-
wards the Relief of any Priory, &c, ov religions Houfe whatfoever 5 every Perfon
J2 fending, &<, any fuch Perfou or Thing, and every Perfon paffing or fopt,
being thereof convidted, &c. fhall be difabled to profecute any Suit in Law or
Eguity, or to be Executor or Adwinifirator 1o any Perfon, or capable of any
Legacy or Deed of Gift, or 10 bear any Office within the Realm. And Jhall
Jorfest all bir Goods and Chattels, and foall forfeit all bis Hereditaments, Of
fices and Eftates of Freehold, during bis Life.

The fecond Offence of this Kind, viz. That of profeffing the Popith Re-
ligton is punithed with the following Difabilities,

1. Of taking an Eftate in Lands,
2. Of prefenting to a Charch.
Alfo it is punithed with the follawing Reftraings,
1. From keeping School.
2. Fron; with-holding a competent Maintenance from a Proteftant
Child.

Sect. 4. As to the firlt of the ahove mentioned Difabilities, viz. chat
of taking an Eftatc in Lands, it is enadted by 11 & 1a W. 5. 4. That every
Perfor educated in or profilfing the Popifh Religion, who fball not within e
Months after the Age of eighteen Yoars, take the Oaths of Allegiance and Su-
premacy, and fubfcribe the Declaration againft Popery mentioned in 30 Car. 2.
Stat, 2. Chap. 1. 1n2 the Chancery, or King's Bench, or Luarter-Seffions of the
County where fuch Perfon: fhall refide, foall in Refpect of himfelf or herfelf only,
and not in Refpect of any of bis or ber Heirs or Poflerity, be difabled fo inbe-
rit or take by Defeent, Devife or Limiitation, in Poffeffian, Reverfion or Remain-
der, any Lands,” Tenements or Hereditaments, in England or Wales, &c. And
during the Lifi of fuch Perfon, and until ke take the faid Oathe, &c. his next
of Kin being a Proteflant, fhall ;;jry the fame, without being accomptable far
the Profits, but fhll not do wilful Wajle under pain of forfeiting treble Daweages
t0 the Party fo difabled : And all Papifts, ar Perfons making Profeffion of the
Popifh Religion, are difabled to purchafe in their own Numes, or the Nanses of
others, to their Ufe or in Traft for them ; And ol Eftates, Terms and other In-
tereft and Profits whatfoever, out of Lands made to their UL, or on any Truf?,
mediately or immediately, for their Benefit, are void,

Sect. 5. In the Conltru@ion hereof it was refolved by the Houfe of
Lords in Roper’s Cafe, That the Devile of the Refidue oty Money arifing
from the Sale of an Eftate appointed ro be (old for Payment of Debts, .
is within the Staeate,

Sect. 6. As to the fecond of the above mentioned Difabilities, viz.
that of prefenting to 2 Church, which by 3 Jc. 1.5 Par. 18, 19, 20, 21.
and 1 Will. & Mar. 26. did extend only to Popith Recufants convid,
and Perfons refuing to make the Declaration again(t Popery, mentioned
i 30 Car. 2. Stat. 2. it is enated by v2 Aun. g4, That every Papift, or
Perfon making Profeffion of the Popifb Religion, &c. and cvery Morigagee,
Trufice, or Perfon any ways intrufled by or for fuch Papift. &c, with or witbout
Writing, fball be di{abled to prefent to any Benefice, School, or Hofpiral, &c.
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or to gramt any Avoidance of any Bencfice, Prebend or Ecclefiaftical Living s
and that in all fuch Cafes the Dniverfities fhall prefent.

Sect, 7, Alfo by Force of the {aid Statute, The Ordinary may tender the
Declaration againft Trasfubflantiation to any veputed Papift making 2 Prefen-
tation, and upon a Refufalto take the Jame, the Prefentation fhall be void: Alfo
the Ordinary may examine every Prefentee upon Qith, Whether the Perfon who
prefented him, be the true Patron, or only a Traflee 2 And the Court gwherein
a Quare lmpedit fball be brought, may in like Mdnner examine the Parties,
and a Bill may be bronght in any Conrt of Equity to difeover fuch fecret Trufls,
&c, and the Anfwer of fuch Perfons upon any fuch Examination or Bill fhall be
good Bvidence againft fuch Patron, im refpe of fuch a Prefemtation, but not
as to any other Purpofe.

Sect. 8. 1 do not know that any Refolution hath been given on
cither of the above mentioned Statutes of 1 Will, & Mar. or 12 Ann.
However the Expofitions which were made on 3 Jas. 1. feeming to be
for the moft Part applicable to thefe lacter Statutes alfo, 1 fhall rake No-
tice of the principal! of them ; as,

Sect, 9. 1. That where a Prefentment is pro hac wiee velted in the
Univerfity by reafon of the Patron’s being a Popith Recofant at the Time
when the Church became void, it fhall not be devefted again by his
conforming himfelf to the Church.

Sect. 10. 1L That fuch a Patron is only difabled to prefent, and that
he continues Patron as to all other Purpofes, and therefore that he thall
confirm the Leales of the Incumbeat, ¢,

Sect. vi. IIL That fuch a Perfon by being difabled to grant an
Avoidance, is no way hindred from graating the Advowf{on itfelf in
Fee, or for Life or Years, bowa Fide, and for good Confideration.

Sect. w2, 1V. That it an Advowfon or Avoidance belonging to fuch
a Perfon come into the King's Hands, by reafon of an Outlawry, or
Co?vi&ion of Recufancy, €. the King, and not the Univerfity, thall

refent.

P Sect, 13.  Asto the firlt of the above mentioned Reftraints, viz. that
which relates to the keeping School, it is enalted by the faid Statute of
31 & xa Will. 3 4. Par. 3. That if any Papift, or Perfon making Profelfion of
the Papift Religion, fhall be convict of heeping School, or taking upon them-
Selves the Education or Government, or Boarding of Youth in any Place with-
in this Realws, or the Dominions thereunto belonging, they fhall be adjudged to
perpetnal Tmprifonment,

Sect. 14. Asto the fecond of the above mentioned Reftraints, viz.
that which relates to the Power of a Popith Parent over his Proteftant
Child, it is enacted by the faid Statute of 11 & 12 Will 3. 4. That if
any Popifi Parent, in order to compel a Proteflant Child 10 a Change of Reli-
gion, fhall vefufe 10 allow fuch Chsld a fufficient Maimtenance, fuitable to the
Degree and Ability of fuch Parent, and ¥o the Age and Education of fuch
Child, the Lord Chancellor upon Couplaint may make fuch Order therein, as
Jhall be agreeable to the Intems of the faid A,

Sect. 15. The third Offence of this Kind, »iz. that of felling or
buying Popifh Books depends upon 3 Fac. 1. 5. Par. 25. by which it is
enacted, That wo Perfon fball bring from beyond the Seas, nor fpall prins, buy
or fell any Popifb Primers, Ladies Pfalters, Manuals, Rofaries, Popifh Cate-
chifns, Miffals, Breviaries, Portals, Legends and Lives of Saints, containing
Juperflitions Matter, primted or written in any Languaze whatfoever, nor any
ather fuperflitions Books, printed or written in the Englith Tongue 5 on pain of
Jorfeiting forty Shillings for every Book, &e. and the Books to be burnt,
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CHAP XVL

Of Offences againft the Eftablifhed Church by Pro-
seftant Diffenters.

et 1. BY 31 El 1. Obflinate Nonconformifts were compelluble 10 abjure
the Real, and were alfo fubjeit to all the Penalties mentioned in
the tenth and eleventh Chapters of this Books and Difenters were farther re-
firainedby 17 Ca. 2. 2. & 22 Ca. 2. 1. But at this Day by 1 Will. ¢ Mar, Vide 2Jores
18. Par. 2. All Perfons diffenting from the Church, (except Papifts, and thofe :;‘:“6’2“’
who fball in Preaching or Writing deng the Doilrine of the Trinity,) are ex- p,. 7.
empted. from all Penal Laws relating to Religion, except 25 Car. 2. Chap. 2.
(by which all Officers of Truft are bound to receive the Sacrament according to
the Ufage of the Church of England, and alfs to take the Oatis of Alligiance Vide fupns,
and Supremacy, and the Teft ;) and alfo except 30 Car. 2. Chap. 1. Star. 2. (5y Cb.3.
which the Members of both Houfes of Parliamtent, and all the King's Sworn Ser-
vants ave bound to make a Declaration againft Tranfubflantion and the Tnvo-
cation of Suints, and the Sucrifice of the Mafs,) provided fich Diffenters take s,ii 55,
the Oaths of Allegiance and Supremacy, and make the faid Declaration againft
Tranfubflantiation, &c. and come to fome Congregation for religions Worfbip in
e Place vegifired either in the Bifhop's Conrt, or at Se‘{ﬁam, the Doors Pac. 16, 17,
whereof fhall neither be locked, barred, nor bolted, 19
Setr. 1. Alfo by Par, 8, 9, 10, 11. 12, Diffenting Teackers arve tolerated,
if they rake the faid Oaths, &c. at the General or Quarter-Seffions to be beld
Jor the Place where fuch Perfons live, and fubferibe the thirty nine Articles of
the Church of England, except thofe few forupled omes concerning Church-Govers-
went and Infant-Baptifer: And by 10 Anw, 2. Pax. 7, 8, 9. They may qualify vide sitk.
themfelves as well during a Profécution upon any Penal Statute, as before, and 7>
being qualified in one County may officiate in another, upon producing a Certifizate
and taking the faid Oaths, &c. if required.
Sei#. 3. Alfo by the {aid Statote of 1 Will. & Mar. Par. 13, 14, 15.
Thofe, who feruple the taking of any Oath, are within the like Indulgence, pro-
wided they fubfcribe the aforefaid Declaration, and alfo a Declaration of Fide-
lity to the King, and againf? the depofing Dolirine and Papal Supremacy 5 and ifo
profefs their Faith in God the Father, and Fefus Chrift hic eternal Son, the true
God, and the Holy Spirit, one God for evermores and acknowledge the Holy
Seriptures of the Old and New Teflament to be given by Divine Infpiration.
Seff. 4. Since this Statute a Probibition lies to the Spiritnal Court | .y,
proceeding againft Perfons for Incontinency, who have been married in 37s.
a licenfed Conventicle.

CHAPD XVIL
Of High Treafon.

OF Offences more immediately againft Man, fome are more imme-
diately againft the King, others more immediately againft the
Subjet.

K Offenees
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Offences more immediately againt the King are cither Capital or not

Capital. .
The Capital Offcnces of this Nature are either High Treafon or

Felonies.

Seit. 1. And firlt of High Treafon, concerning which,before 25 Ed. 3.4,
there was great Diverfity of Opinions, and many Offences were taken to
be included in it, befides thofe exprefled in cthe faid Statute; as the kil-
ling of the King's 4 Father or Brother, or even of his ® Meflenger ; pro-
ducing the © Pope’s Bull of Excommuoication, and pleading it in Difabi-
lity; refufing to accafe 2 Man in the King's Courts, and ¢ fummoning
him to appear, and defend himfelf before a foreign Prince, and other
fach like Adts tending to diminifh the Royal Dignity of the Crown.

Seit. 2. But all Treafons were fettled by the fatd Statute of 25 Ed. 3. 1.
which by v Mer. Sefl. 1. Chap. 1. was re-inforced, and again made the
only Standard of Treafon; and all Statutes between the (aid Statutes of
35 Ed, 3. and 1 Mar. which made any Offences High or Petit Trea-
fon, or Mifprifion of Treafon, are abrogated, {o that no Offence is at this
Day to be efteemed High Treafon, unle(s it be either declared to be fuch
by ‘the {aid Statute of 25 Ed. 3. or made fuch by fome Statutc fince
1 Mar. and therefore 1 fhall confider,

1. Such Offences as are High Treafon within the {aid Statute of 25 Ed.3.
or other Statutes grounded thereon, and explaining the fame.

2. Such as are made High Treafon by {ubfequent Statutes.

And firlt, by the faid Statute of 25 Ed. 3 there are four Kinds of
High Trealon.

1. That which immediately ¢oncerns the King, his Wife, or Children,

2. That which concerns his Office in the Adminiftration of Juftice,

3. That which concerns his Seal.

2. That which concerns his Coin : And thefe three laft are called In-
terpretative Treafons.

Sect. 3. That of the firlt Kind is thus declared by the following
Words of the faid Statute of 25 Ed. 3. Whereas divers Opinions bave been
before this Time, in what cafe Treafon fhall be faid, and in what not, the King
at the Requeft of the Lords and of the Commons, bath made a Declaration in
the Manner as bereafter followeths that is to fay: When a Man doth compafs
or imagine the Death I?‘ our Lord the King, or of my Lady his Queen, or of
their cldeft Son and Heir: Or if & Man do violate she King's Companion, or
the King's eldeft Danghter unmarried, or the Wife of the King's cldeft Son and
Heir: Or if a Man do levy War againft our Lord the King in bis Realm, or
be adberent to the King's Enemies in bis Realm, giving them Aid and Comfort
in the Realm or elfewhere, and thereof be provably atiainted of open Deed by the
Pesple of their Condition.

For the Explication of which I (hall confider,

1. The Branch relating to the King and his Relations.

2. That concerning the levying of Var, and adhering to the King's
Enemies, ¢,

3. That concerning an Overt Ac.

As to the Branch relating to the King and his Relations, I fhall con-
fider the following Particulars:

1. Who may be guilty.

3. What is the Import of the VWords, Compafs or imagine the King's Death.

2 3. Who
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3. Who is a King within this A&.

4. What is the Extent of the Claufe concerning the King's Relations.

Sed. 4. As to the firlt Point, viz. who may be guilty,

1. 1 fhall take it for granted at this Day, That all Subjeéis of the Age
of Difcretion, and of # Sane Memory, whether they be b Ecclefiaftical of Sec Chap. 1.
Temporal, Men or Women, are included within thofe general Words | Bec Kellw.
When a Man doth compafs, &c. 3]:,}['_ :_' c

Setf. 5. 1L Alfo it feems clear, That the Subje@s of a foreign Prince Calvin's Cafe
coming into England and living under the Protection of our King, may, 6.
in refpect of that Jocal Ligeance which they owe to him, be guilty of Dy-145.PL
High Treafon, and indied that they contra Dominum Regem, (theWords peo Treaga,
naturalem Dominnm funme, being omitted ) did compals, dre. contra Li- ?{T?ﬁcw.mf
geantia fue Debitums. And it is (aid, That even an Ambafladour commit- ;5" ,';f._’""
ing a Treafon againft the King’s Life, may be condemned and executed Sl 650,651,
here, and that for other Treafons he thall be fent home. And it hath been f};; Re.rgs
holden, That there is no Need of the Words contre ligeantie fue debitym '~ "
in an Indi&tment for a Treafon, which is made {uch by Stature, and is s, 630,63,
not a Treafon in its own Natare. And that there is no Neceffity for the
Words contraligenm fuprentum Dominnm Juxm in any Indi&ment of Treafon,

Sec#, 6. < But it feemeth that Aliens whoin an hoftile Manner invade « Bro Trea:
the Kingdom, whether their King were at War or Peace with ours, and |32
whether they come by themfelves or in Company with Englify Traitors, Calvines Cofe
cannot be punifhed as Traitors, bat thall be dealt with by Martial Law. 6.b.

Seit. 7. 41t hath been refolved, That one born a natural Subjet s 301"

on, Dahifl
bound to {uch an infeparable Allegiance to our King, that howfoever he ?:. .

may cndeavour to renounce it, and transfer his Subje@ion from his na- -Dy00 P,
tural to a foreign Prince, yet if be pradtife what in any other Subject éo'Lig_,;, .
would amount to High Treafon, he thall fuffer as a Traitor.

Sec#. 8. As to the fecond Point, v7z. the Import of the Woaords, Cou- Kelynge 8.
pafs or imagine the King’s Death, fince the faid Starute thefe Words have i rhe cofe of
been (o ftrictly followed, that where a King has been aduaily marthered, # Regicider.
yet not the Killing him, bat the Compaffing his Death has i1 the Indi-
ment been laid as the Treafon, and theKilling as an Overt A& thereof,

Sed. 9. And fuch Compafing the King's Death may be manifefted
not only by Overt Ads of a disect Confpiracy ro take away his Life, but
al{o by fuch as thew fuch a Defign, as cannot be executed without the ap-
parent Peril thereof . as by ¢ writing Letters to q foreign Prince, inciting . Dy. 238 PI.
him to invade the Realm ; or aflembling Men together in order to  im- 2.
prifon or & depofe the King, or toh compel him by Force to yield to cer- :‘i‘f{'}c“;f'
tain Demands, or to levy War againft  bis Perfon, t3lnfte, 13,

Secf. 10. But it is poffible that j¢ may not be proved by ank Ag, Hoc
which directly caufes the King's Death ; as the Glancing of ar Arrow did FP:C:11-

d kKely 1o, 21,
that of Willian Rufus, proving fatal mercly through an unfortunate Ac- H.P.C.ov.
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cident, and being accompanied with no unlawfol Circuftance, :;;f’:;\:‘”,
Seit, t1. As to the third Point, viz. Who is 3 King within this A&, It i B.o. Trent.

feems agreed, That 'every King for the Time being, in attual Poffeffion e
of the Crown, is a King within the Meaning of this Statute : For there is pp e, '
a Neceffity that the Realm thould have a King, by whom and in who'e tKelynge 14,
Name the Laws fhall be adminiftred; and the King in Poffeffion being }5-12 P
the anly Perfon, who either doth orcan adminifter thofe Laws, maft be o P.C. 1o
the only Perfon, who has a Right to that Obedience, which is due to him 3 Inft 7.
who adminifters thofe Laws; and fince by Vertue thereof he fecnres to E4+ 1o
Us the Safety of our Lives, Liberties and Properties, and all other Ad-

vantages of Government, he may jultly claim Recurns of Duty, Allegiance

and Subjettion, Sei?.
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Serf. 12. And this plainly appears even by the prevailing Opinions
in the Time of King Edward the Fourth, in whofe Reign the Diftinétion
between a King de Jure and de Faio feems firlk to have begun; and yet
it was then laid down as a Principle, and taken for granted in the As-
guments of Bagot’s Cafe, That a Treafon againlt Henry the Sixth, while he
was King, in compafiiig his Death, was punifhable after Edward the
Fousth came to the Crown, irom which it follows, that Allegiance
was allowed to have been due to Henry the Sixth while e was King, be-
caufe every IndiGment of Treafon muft lay the Offence, contra Ligean-
tie Debitum.

9Ed 4. 1. b Sed. w3, It was al(o fettled, That all judicial Ads done by Henry

the Sixth while he was King, and alfo all Pardons of Felony and Char-

3.
BroJudg 42. e . :
0Judg 42 1orq of Denization granted by him, were valids but that a2 Pardon made

Charter of
Parden 22.-
gfd 51,1

I,
gEd 4.2.2

Kel 1g4.

Kel. 14,14,
5 Keb.3i5.

1 Keb. 454

1 Ma. Sell’ 3.
Ch.1.
H.P.C 2.
3 Ioft. 8.

by Edward the Fourth, before he was allually King, was void, cvea after
he came ro the Crown.

Sect. 14. And by the 11 H, 7. Chap. 1. it is declared, That ali © Hjels
are bound by their Allegiance to ferve their Prince and Sovereign foru ,  the
Time being, in bis Wars, for the Defence of bim and bis Land, againft every Re-
Lellion, Power and Might reared againft him, &c. and that it is againft all
Laws, Reafon and good Confiience, that they fhould lofé or forfeit any Thing for
Jo doing : And it is enadted, That from thenceforth no Perfons that attend on
the King for the Time being, and do him true and fuithful Allegiance in bis
Wars within the Realm or without, fhall for she fuid Deed and true Duty of
Allegiance be conviGt of any Offénce.

Sect. 15, From hence it clearly foliows:

1. That every King for the Time being has a Right to the People’s Al-
Jegiance, becaufe they are bound thereby to defend him in his Wars a-
gainft every Power whatfoever.

Sec?. 16." 11 That one out of Poffeffion is fo far from baving any
Right to our Allegiance by Vertue of any other Title, which he may fet
up againft che King in Being, that we are bound by the Duty of our Al-
legiance to refilt bim.

Sect. 17. It is true indeed, that after the Reftoration of King Charles
the Second, it was refolved, That all thofe who atted againft, and kept
him out of Pofleffion, in Obedience to the Powers then in Being, were
Traiters,

Sec?. 18. But it onght to be confidered, that it was firft refolved by
the fame Judges, That King Charles the Second was King de Faifo as well
as de Jure, from his Father's Deaths and it is apparent, that no other
Perfon was in Poffeffion of any Sovereign Power known to our Laws.

Sest. 19. However, it is a general uncontefted Rule, That upon the

" Death of a King in atual Poflelfion of the Crown, his Heir is a King

within the Aét before his Coronation; for without a King to execute the
é.aws, Juftice muft fail 5 and therefore it is 2 Maxim, That the King never
ies.

Serf. 20. A titular King, as the Husband of a Queen Regnant, feems
to be within the Words, yet is clearly not within the Meaning of this
Law; and ¥ converfo, a Queen Regnant is not within the ftrict Words,
and yet the is undoubtedly within the Meanings for by the Words, Our
Lord the King, is meant,any Perfon invefted with the Regal Power.

Seid. 21. By ¢ Will. & Mar. Sefl. 2. Chap. 2. Par. 9. Every Perfon
that (ball be reconciledto, or bold Communion with, the Church of Rowe, or pro-
fefs the Popifh Religion, or marry a Papift, fhall be excluded, and be for ever

2
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Chap. 17. Of High Treafon. 37
uncapable to inberit, poffefs, or enjoy the Crown of this Realn, &c. And in every
fueh Cafethe People of 1his Realut are abfolved from their Allegiance, &ec.

Seif. 22.  Astothe fourth Point, viz. The Extent of the Claufe con-
cerning the King’s Relations, it is to be obferved,

1. That no Queen or Princefs Dowager is any Way within the Por- 5 1an. 5, 6.
view of ir. HP.C.aa.

2. That if the Companion, ( by which Word is meant the Wife) of a5,
the King or Prince, confent to an’ Adulterer, the is no Jefs guilty of High H ™. C. )z
Treafon than he,

3. That under the Words, Their eldeft Som and Feir, the Son of a 1lailt. 8, 9.
Queen Regnant is included, and alfo the fecond Son after the Death of H. P. C. 12,
the firlt, and perhaps alfo a collateral Heir apparent, efpecially if he be
declared fuch Ey Parliament.

And now we are come to the fecond general Branch of this Kind of
High Treafon, viz, That concerning the levying of War, ¢, and adhe-
ring to the King's Enemies, &. in treating whereof 1 fhall confider.

1. What Adts thall be faid to amount to a levying of War againft
the King.

2. What fhall be faid to be an Adherence to the King's Encmies,

Sef7. 23. As to the firft Point, it is to be obferved, That not only
thofe who diredtly rebel againft the King, and take up Arms in order to
dethrone him, but alfo in many other Cafes, thofe who in a violent and
forcible Manner withftand his lawful Autbority, or endeavour to reform
his Government, are faid to levy War againt him; and therefore,

Sel. 24. Thofe that hold a’ Fort or Caltle againft the King's Forces, 3 1aft. 10,
or keep together armed Numbers of Men again(t the King’s expre(s Com- prC v
mand, have been adjedged to levy War againft him, Bue thofe who oo Treif ¢

4 " Dil.ch. g9,
joirvthemfelves to Rebels, &ve. for fcar of Death, and retire as foon as fo. 14,
they dare, feem to be no way guilty of this Offence. Meoor 61

: H.P. C.14.
&. 25. 11, Thofe alfo who make an Infurretion in order to redrefs 3Intt o, -

a publick Grievance, whether it be a real or pretended one, and of their 3 And 5.
own Authority attempt with Force to redrefs it, are faid to levy War &778°75
againft the King, altho' they have no dire@ Defign againft his Perfon,
inafmuch as they infolently’invade his Prerogative, by attempting to do
that by private Avthority, which he by pablick Juftice ought o do,
which manifeltly tends to a downright Rebellion; as where great Num- moor 425,
bers by Force attempt to remove certain Perfons from the King ; or toJay Cre.Ca. g53,
violent Hands on a Privy Counfellor; or to reveage themfelves againfk ff;h' 2
a Magiltrate for executing his Office; or to bring down the Price of i
Victuals; or to reform the Law or Religion 5 or to pull down all Bawdy- ;ﬁ:}l_‘;‘ i
houfes; or to remove all Inclofures in general, &¢ But where a Nam- 1 Vea. 250,
ber of Men rife to remove a Grievance o their private Intereft, as to pull 3% o
. N . . PGy,
down a particular Inclofure intrencking upon their Common, . they Ketynge ns,
are only Rioters. 15 358.
Secd. 26. 1In a fpecial Verdigt, not only thofe who are exprefly found }And .
to have been aiding and affifting a rebellious Infurre@ion, bat perhaps jiat. o,
allo thofe who are only found to have ated in the Execution of the ia H P. C 1q.
tended Violence, or to have attended the principat Offender from the
Beginning, tho' they be not found to have known the Defign of the Ri-
fing, thall be adjndged guilty of High Treafon 3 but thofe who are found
only to have fuddenly join’d with them in the Strects, and to have flung Moore 621,
up their Hats and ballowed with them, are guilty of no greater Offence 6:=.
than a Riot at moft.

Kelynge 7¢
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Sefl. 33. But the great Queftion is, Whether Words only (poken can $ P.C.a.
amount to an Overt Ak of compafling the King’s Death? Which having !ffi}}“'g; el
been queftioned by fome great Men, and denied by others, I dare ot be 2.7,
peremptory concerning it.

Seft. 34. However it feems agreed, That Words fpoken only in Con-
tempt and Difgrace of the King, and not dire@tly fhewing any Purpofe
to rebel, or any Way to hart his Perfon, or difterb his Government, as Cro.Ca.rzc.
thofe which charge him with a perfonal Vice, as Drunkennefs, ¢ or a MR LR
perfonal Defect, as Want of Wifdom, or Steadinefs, &. fhall not be fo '
far ftrained, as to be madeOvert Adts of compafling his Death, ce.

Secf. 35. Indeed it has been holden, That to affirny that another has
a better Title than the King, is High Treafon, becaufe it tends to draw yeiv ro-.
People from their Allegiance, and to create a Mutiny, ¢¢. but perhaps 7o Re yoo
this may be queftioned, becaufe it cannot certainly appear from fuch <™ 4
Words, whether the Speaker had a Defign againft the Kings Perfon os
nos However there can be no Doubt, but that fuch Difcourfes are highl
punifhable, as great Mifdemeanors, and tending to raife Doubts, and di-

{fturb the Government.

Seft. 36, Allo the following Words have been adjudged High Trea-
fon, If King Henry the Eighth will not take back his Wife, he fhall not
be King, but fhall diey . If the King will arreft me for High Treafon ir.r- 135
1 will {tab himy —— If [ knew that Perkin Warbeck was the Son of Fd. 1+H 8.3 4.
ward the Fourth, 1 would take his Part againft Hewry the Seventh

Setf. 37. But however the Laws may ftand in relation to fuch con- * Stk 631,
ditional Words, or to loofe * Words fpoken without relation to any A&, ;r‘;‘?“'é‘f'

. o . 1. Vel 4.
yet it feems clear, that Words joined to an A& may explain it, and that folo, 3 1.
Words of Per{uafion to kill the King, or manifelting an Agreement, or 95 '7%
Conlultation, or Direftions to that Purpofe, are fufficient Overts of Com- 1 Ro. Re.
paffing his Death ; and it hath been ftrongly holden, that any 2 delibe- 155,
rate Words, which fhew a dire& Purpofe againtt the King's Life, as thefe, f':; Ca. 125.
If I meet the King 1 will kill him, being fpoken maturely and advifedly, Lev 57,

are {ufficient Qvert Aéts of compalling or imagining bis Death., S'fﬂlgng‘;:é-
Set?. 38, © And fince the Compafiing or Imagining of the King’s Death Eaan

is the Treafon, and Words be the moft natural Means of exprefling the Vol ful.
Imagination of the Heart, why {hould they not be good Evidences of it ? TRepoot
Befides it has been often adjudged, That fal(ly to charge a Man with {peak- 34 179,357,
ing Treafoo is attionable, which could not be, if no Words could Dit Ch ss.
amount to Treafon, s in the Arguments of thofe Cafes it is clearly holden §yii) &7+
that they may, and not fo much as made a Queltion. ses the Prece-
Set?. 39. Befides it is certain, That before the o5 Bd. 3. Words might o a0
amount to Trealon; and it is a general Rule, That in doubtful Cafes the 5o -
Reafou of the Common Law ooght to govern the Conftru®ion of a b
Statute. Allo< there can be no Doubt but that he, who by Command or ;o< 17
Per{uafion induces another to commit a Treafon, is himfe!lf a Traitor 5 Cro.Js 275,
(for without Queftion by fuch Means he would be accelfary to a Felony s $56, 413
andit is an unconrroverted Rule, That 4 whatcver will make a Man an Ac. Winch 124,
ceflary in Felony, will make bim a Principal in Treafon ; and yet he does Bult. 143,
no A& but by Words. 31‘?;;:“4
Sed. q0. As to Sir Edward Coke's Argument from 3 H. 7. 14 which e e
makes the ¢ Compafling the King's Death, or that of any of his Council g, 5 & ¢
by the King's Servants,Felony; from wlence he infers, that in the Judg- *BPLars.
ment of this Parliament, the Compalling the King’s Deach by bare Words
could not be Trealon before 5 it may be anfwered, That this Argument

extends as well o the King'sServantsCompafling his Death by any other

w
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A& whatever, 23 to their doing it by bare Words; for all are cqually
within the 3 H. 7. and yet none will contend, but that the former hatl
always been Trealon,

“etf. 41. Asto the Argument, that Compafling the King's Death by
bare VWords cannot amoust to Treafon, within 25 Ed, 3. becatle many
late temporary Adts of Parliament have made it Treafon, which would be
needlefls if it were {o befores it may be anfwered, That the principal £nd
of thofe Statutes was to make it Treafon to charge the King with Herefy
or Schifm, or Ufurpation, or to affirm that it was Jawful to take up Arms
againft him, which the Romanifts were apt to be guilty of at the Begin-
ning of the Reformation, and it may be queftioned whether thefe be
Overt Adis of High Trealon within 25 E. 3.

S 42. Indeed it is recited in the Preamble of 1 Mar.Sefl. 1. Chap. 1.
That the State of every King confifls more affaredly in the Love of the Subjeit
towards their Prince, than in the Dread of Laws made with rigorons Pains s
and that Laws made for the Prefervation of the Commonwealth without great
Penalties are more oten obeyed and kept, than Laws wade with extream Py-
nifbments. And in fpecial fuch Laws fo made, where!y not the Ignorant but alfo
the Learned, minding Honefly, are often trapped, yea many Times for Words
only, without other Fad@ or Deed done or perpetrated 5 and therenpon the Qneen
calls 10 remembrance, that many, as well bononrable Perfons, as others of good
Reputation, bad then of late, ( for Words only, without other Opinion, Fadf, or
Deed, ) fuffered fhameful Death, and expreffes ber Pleafure, that the Severity of
Juch like extream dangerons and painful Laws foall be abolifhed. And then fol-
lows the enading Claufe, That from thenceforth none A& or Offence, being
by AZt of Parliament or Statwte made Treafon, Petit Treafon, or Mifprifion o
Treafon, by Words, Writing, Caphering, Deeds, or otherwife whatfoever, fhall be
taken, bad, deemed, or adjudged to be High Treafon, Petit Treafon, or Mifpri-
fion of Treafon, but only fuch as be declared and expreffed to be Treafon, Pesit
Treafon, or Mifprifion of Ireafon, by 25 Ed. 3. Nor that any Pains of Death,
Penalty or Forfeiture, in any Ways enfue 2o any Offender for the doing any
Treafon, &c. other than fuch as by the faid Statute of 25 Ed. 3. be ordained 5
any Statute fince the faid twenty-fifth Year of £d. 3. or other Declaration to the
contrary in anywife notwithfanding.

Set. 43. And it muft be confeffed, That this Statute primi Facie
{eems very much to favour the Opinion, That no Words whatfoever can
of themfelves amount to Qvert A&s of High Treafon, inalmuch as one
of the principal Mifchiefs intended to be redrefled by it feems to be, that
Men had often {uffered as Traitors for Words only ; yet the Force of this
Objection will be very much leflened, if we confider, thae the principal
Parport of the faid Statute of 1 Mar. feems to be, to make the 25 Ed. 3.
according to the Intention of the Makers of it, the only Standard of Trea-
fon, and to abolith all {ubfequent Statutes, which had made any Offences
Treafon, which were not contained in the faid Statute of 25 Ed. 3. but no
Way to extenuate the Crimes mentioned in 25 Ed. 3. or to take away
theForce of any natural Expofition thereofs for the firft Part of the Pre-
amble complains of {uch Laws as not only inflited Punithments over
{evere for the Crimes intended to be reftrained by them, bat were alfo
penned in fuch a Manner, as to be often apt to entrap the wifelt by bare
Words; but furely this can no Way be applicable to 25 Ed. 3. inafmuch
as no Puonifhiments can be thought extream for the Crimes therein re-
{irained, and there can be no Danger from that Statute of any Man's be-
ing punifhed for unwary or innocent Words, inafmuch as there is no Co-
lour to {ay, that any Words, as {uch, are punifhed within that Stati]zjte,

2 ut



Clhiap. 17. Of High Treafon. 41
but only the moft wicked Imagination of the Heart, which may be fome-
times proved by the Evidence of Word:: And it farther appears from the
next Part of the Preamble of the {aid Statute of 1 Mar. that it has anEye
only to fuch Statutes a; are above mentioned, inal{much as it complains
of Perfons having fuffered thameful Deaths ior Words only, without other
Opinion, Fait, or Deed, which is very applicable to thofe many Statutes
in the Time of 1. 8. as 26 H 8.13.and 35 H. 8, 3. and fome others, which
made bare Words High Trealon, many of which were fo far from pur-
porting a Lefign againft the Kings Life, that they were fearce otherwife
Criminal, than as they were prohibited by thofe Statutes; but furely this
can have no Kelation to 25 £4 3, either in punithing a Man for fuch Ima-
ginations of the Heart as are mofk perverfly wicked, or in {uffesing thofe
tmaginations to be proved vpon him from lis own Mouth. Alfo it is
farther remarkabte, That the enacting Claufe reftrains only foch Of-
fences, as are made High Treafon by Statutes fubfequent to 2 Ed 3. from
being adjudged High Treafon by Words, Writing, Cyphering, &« and
feems to Jeave the Offences contained in the faid Statute to the {ame Con-
ftruciion which they had before.

Seil. 44.  Asto the Authority of Sir Edward Coke in his third Infti- 310014140,
tutes it is of the lefs Weight, becaule be is faid to have been fome Time tRoRe. 186.
of the contrary Opinion.

S:0f. 45. Neither does it appear to me, That my Lord Chief Juftice
Hale was at all of this Opiniony for though in the latter Edition of
his Treatife of the 4-leas of the Crown, it be {aid, That compa{ling by bare
Words is not an Overt A&, & . yet in the firlt Edition publithed in the
Year 16,8 it is twice {aid, That ic hath been adjudged that Words are 0% Etirion,
an Overt Act. £3,16.

Sef. 46. The fecond Kind of High Treafon concerning the King’s
Office in the Adminiftration of Jultice is exprefled in the Words follow-
ing: If @« Man flay the Chancellor, Treafurer, or the King's Fuftices of the one
Beuch or the other, Fuflices in Eyre, or Juflices of Affize, and all other Tuflices
affigried to heer and determine, being in their Places during their Offices.

Seit. 47. It hath been holden, That this Part of the Stature thall not # P. C. 7.
be extended by Equity, to any other high Officers of State befides thefe 3 8,38
exprelly named, nor even to thefe when they are nat in actval Execution
of their Offices, nor to any Attempt to kill them, nor even to the adtual
woundiog of them, unlefs Death enfue.  See the next Chapter.

Jei. 43. The third Kind of High Treafon, relating to the King's Seal, 3 Inft. ¢s.
8 {aid to have been High Ireafon at the Common Law,and is exprefled in 5-P-C. %3
the following Words, And if « Man counterfeit the King's Great or Privy Sedl,

Sez. 49. It hath been holden, That thefe Words extend to the HP.Cas.

Aiders and Confenters to fuch Counterfeiting, as well as to the Agtors, -3 »
Seff. so. But not to an Intent or Compafling to do ir, if it be not 3 Int ++.
altually done. HP.Cs.

Seif. 1. Nor to the fixing of the Great Seal to a Patent without a 3 Infh 1.
Warrant for {o doing. HEC

Seit. 52, 2 Nor to the razing of the Name of one Manor out of a Pa- c.gg f 225,
tent, and putting in that of another, nor to any artificial removing of the

s . 2 . *Kelysge go.

true Writing, and adding Matter altogether new : Nor, by the betterOpi- 5 14 5.
nion, to the taking off the Wax inprefled with the Great Seal from a 12Cos,
true Patent, and fixing it to 2 Writing purporiing a Grant from the King, 16 17

Seit. §3. ®Norto the counterfenring of the Sign-Manual, or Priv}; 3,[{'&'_151_'6'
Signet, but chis is made High Treaon by 1 Mar. 6. Br- Tresfy.
Setf. 54. The fourth Kind of High Treafon concerning the Coin is ;gg’,r,,

exprefled in thefe Words, If 4 Man counterfeits the King's Money, and if a 2 11 4. 3.
M Man
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01.9.C.8  Man bring faljc Mongy into this Redm, counterfeit o r.br: Money of England,
E::r‘ig(“3‘ as the Money called Lufhburgh, or other like to the faid Meney o England,
. " knowing the Money to be falfe, to mershandize or make Payment, in Deceit of onr
SE.RO'RC'SD’ﬁzEd Lord the King and bis Peple.
In treating hereof 1 fhall confider,
t. The Branch relating to the counterfeiting of the King’s Money.
2. That concerning the bringing of falfe Money into the Realm, e,
In treating of the firft Branch 1 fhall thew,

. What Degree of counterfeiting Money willamount to High Treafon.

2. What (hall be (aid to be the King's Money within this A&,
f:LTrtaf. Seit. 55. As to thePoint of counterfeiting, it is faid, That thofe, who
H.PC.ae.  coin Money without the King's Authority, are guilty of High Treafon
f:fl."?;a'ﬁf] within this A&, whether they utter it or nots and that thole, who have
e "7 the King’s Authority to coinMoney, are guilty of High Treafon, if they
3 H.7 10, make it of bafer Alloy than they onght; and that thpfe alfo are guilty of
;;;g ff_" the fame Crime, who receive and comfort one WhO‘IS known by them to
B P, 150, be gailty thereof; but that Clippers, &. are not within this Statute.
521‘)-;1213;.;_. Sed. 56, *But it feems, That thole, who barely atter falle Money
,;_},'v”"- ¥ made within the Realm, knowing it to be falle, are neither guilty of
H.P C.19. High Trealon, nor of a Mifprifion thercof, but onty of a high Mifprifion:
i i7ie b Yer by 86 g Will. 3. 26. they are in fome Cafes made guilty of Felony,
Bro, Treaf. for which fee the next Chapter.
19 Sei7. §7. As to the fecond Point, viz. What {hall be {3id to be the
;Ioit.s77.  King's Money ? It feems, That fuch only asis coined by the King’s Autho-
3ln_f}- . rity either in Gold or Silver within the Realm, and Con['cqucntly uot
E)f%t;agp brafs Farthings, &. fhall come under this Denomination.

Seif. 58, But the Mifchiefs intended to be remedied by this Seatute,
having been found by Experience not to have been fufficiently redrefled
by it, as thus reftrained, the fame have been farther provided for by fub-
fequent Statutes.

Seit 9. For by t M.Sefll 2. Ca. 6. Thofe who forge any Foreign Coin of
Gold or Siluer, which [hall be currant by Confert of the King, fball be guilty of
High Treafon.

Sect. 60, And by 14 El 3. Thofe who forge Money not currant, &c. their
Aiders and Abetters ave guilty of Mifprifion of [reafon.

Sect. 61. By 5 EL vi. Whoever fball wafh, clip, round or file, And by
18 EL 1. Whoever fhall impair, diminifp, falfify, fede or lighten, for Lucre
or Guin, the proper Money of this Realm, or that of other Realms wmade cur-
rant by Proclamation, il be deemed as an Offender in Treafon, and forfeit all
his Chattels abfolutely, and his Hereditaments for Life, but without Corruption
of Blood or Lafs of Dower.

Seit. 63, By 89 W. 3. 25. made perpetval by 7 Aune 25. Whoever
fhall kuowingly wake or wmend, or begin to make or mend, buy, fell, or bave in
his Poffeffion any Monld or Prefs for coining; or convey fuch Inflruments out
of the King's Mint, or mark on the Edges any Coin curvant, or counterfeit or co-
lour or gild any Coin refembling the currant Coin of this Kingdom, or any round
Blanks of bafe Metal, &c. ball be guilty of High Treafon, but without Corrup-
tion of Blood or Lofi of Dower s And by 7 Anne 25. The Profecution for fuch
making, &, may te at any Time within fix Months.

Sezt, 63. And by Par, 5. Such Inflransents may be feized by any Perfon,
and brought before a Juftice of Peace, in Order to be produced in Evidence at
the Trial of fuch Offecnders; and after they fhall be fo produced, they fhall be defaced
and defiroyeds and all falfe Money, which fhall be fo produced, fLall be cut in

Pieces,
' Sei?,
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Seif. 64. By 6 &g Will 3.37. Whoever fhall apprebend aCoiner or Clivser,
&c. and proficwte hin to Convittion, fhall receive of the Sheriff forty Pounds, &e.
And ke who being guilty bimfelf fball difiover two or throe mare. fhall have 4 Pardon.

As to the fecond Branch concerning the bringing fall: Money iuto the
Realm the following Particulars are obfervable

Seit. 65. 1. Thatthe Money (o brought muft be counterfeited zecord-
ing to the Similitude of Englifh Money : Butby 1 & 2. Phil. & Mar 11, It is
made Eligh Treafon 10 bring into the Kealm Money connterfiited according to the
Similitude of forcign Coin currant kere, to the Intent 1o merchandize therewith,

Se?. 66. 1l. Thatit mult be brought by one, who knows it to be falfe.

Set. q7. Il That it muft be brought from a forcign Nation, and
not from Ireland, or other Place {ubjett to the Crown of Kuglend ; for the’
to fome Purpofes they be dittinét from the Realm of Fuglund, and confe-
quently Money brought from thence may within the Letter of the Statute
be {aid to be brought into the Realm, yer inafmuch as the counterfeiting
i> punifhable there by the Laws of our King as much as in Exglend, the
bringing Money from fuch Places has been conttrued to be no more with-
in the Al than if they were adually in England.

Sezf. 68. 1V. That the bare uteering of {uch Money here by one
who brought it not over, is not within this Branchy but by Forcc of an
ancient Statute, if falfe Money be found in the Hands of a fufpicious
Perfon, he may be avrefted till he have found his Warrant.

Seif. 6y. That it is not neceflary that fuch falfe Money be aQually
paid away or merchandized withal, for the Words are to merchandize
or make Payment,&e. which only impart an Intention to do fo, and
are fully fatisfied whether the At intended be performed or not: But
Kuere, becaule both Coke and Hale ftem to hold otherwife 5 however it is
clear, that bringing over Money councerfeited according to the Similitade
of foreign Coin is Treafon within 1 ¢ 2 Phil. o Mar. 11.

Seif. 70. Alfoin the faid Statute of 25 Fd. 2. there is this Claufe,
And becanfe thar many other like Cafes of Ureafon may bappen in Tine to come,
which @ Man cannot think nor declure at this prefent Time, it is accorded, That
if any other Cale, fuppofed Treafon, which is mot above fpecified, duth bappen by
fore any Jufii-es, the Fuflices fhall tarry without any peing fo Judgment of the
Treafon, 11l vhe Caufe be fhewed and declared before the K ing and his Parliament,
whcther it ought to be judged Treafon or other Felony.

Seif. 1. By Virtue of this Clanfe, many CHences which are nat
High Trealon within this Sratote, as che Morther of an Ambaflador, éve
were declared by the Parliament to be High Tieafon, buot thefe and all
other fuch Jike Declarations are made void by 1 Mar. 1. And it feems that
the Parfiament have no fuch Power at this Day b Virtue of the (aid Claufe,
inalmiich as the (aid Statute of + Mar. exprelly ena@s, 1hat #o Offénce fhall
be deevired High Treafon, but only fuch as is declired and expreffed to be fo by
25 Ed. 3. and takes no Notice of the faid Claufe relating to the Parliament.

And now we arecome to Offences, which have been made High Treafon
fince the faid Ctatute of 1 Mar. and io treating of thele, we fhall confider,

r. Offences in upholding or favouring the Power of the Pope.

2. Offences againft the Proteftant Succeflion,

3. Offence of lifting Men without the King's Licence.

Aud fivft, Offences in upholding, or favouring the Power of the Pope,
feem reducible to the following Heads:

1. Extolling the Pope’s Power.

2. Putting in Ure Popifk Bulls.

3. Perverting others, or being perverted to Popery.

4. Re-
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4. Receiving Popifh Orders or Education in Popifh Seminaries, and
not {ubmitting, &

5. Refufing a fecond Tender of the Oaths.

Seit. 72, And firft, The Offence of extolling thePope’s Power is made
High Treafon by s EL 1. Par. 2 & 1o. by which it is enadled, That if
any Perfon within the Queen’s Dominions fhall by Writing. Cyphering, Preach-
ing or Teaching, Deed or A%, advifedly and wittingly bold or fland with, ex-
1ol or fet forth, maintain or defend, the Jurifdiiiion o the Biftop of Rome,
bereto ore claimed in this Realm, or by any Speech, open Deed or A&, willingly
or advifedly attribate any fuch Authority 1o the See of Romye, be fhall be guilty
of a Pizmunire by the firft Offince, of High Treafon by she fecond, but with-
out Corruption of Blood or Lofs of Dower.

Sef%. 73, It has been holden, That he, who knowing the Effect of a
Book written beyond Sea, brings it over and fecretly fells it; and alfb,
That he who by Report hearing the Contents theseof commends it; and
alfo, That he, who knowing its Coutents fecretly conveys it to a Friend
with an Intent to pervert him is in Danger of the Statutes and it has
been refolved, That he, who having read the Book does afterwards in
dilcourfing of it, allow it to be good 3 and allo, That whoever writes or
prints {uch a Book, and after publithes it, is clearly guilty : But it is {aid,
That he, who having heard of the Contents barely buys and reads the
Book, is not within the Statute.

$etf. 74. 1t has al{o been holden, That if one who is convifted and
condemned for an Offence of this Nature, being afterwards demanded by
the Judges, Whether he be ftill of the fame Opinion 2 anf{wer, That he
is, he is guilty of High Treafon, as having adviledly maintained the
Pope’s Power a fecond Time.

Seff. 75. The [econd Offence of this Kind, »iz. That of putting in
Ure a Porifh Bull, is made High Treafon by 13 EL 2. Par. 2 & 3. By
which itis ena&ed, That if any within the Queen's Doninions fball put in Ure,
ary Bull or Inflrument of Abfolution or Reconciliation obtained jrom thee See of
Roemesy or fhall take upon him by Colonr thereof to abfolve or reconcile any Per-
forrs or 10 grant or promife any Abfoluion er Reconciliation, or Jhall willingly
receive any fuch Abfolution or Reconciliation, or fhall obtiin from the See of
Rowe any Bull or Writing whatfoever or publifp, or any Ways put the fame in
Ure, be is gnilty of High Treafon,  And by Par. 4. Acceffaries after the Offince
iwcur a Pramunire. And by Par. 5, 6. Thofe who within frx Weeks difclofe
not an Offer of fuch Bullsy &c. to fome Privy Counfellor, &c. are guilty of 2
Mifprifion of Treafon.

Sef. 76. The third Offcnce of this Kind, viz. That of perverting
others, or being perverted to Popery, is made High Treafon by 23 EL «,
Par 2 & 3 Fac. 1. 4. Par. 22, 33. by which it is enalted, That if any one

fhall pretend to bave Power, or fhall put e Prafiice 1o withdraw a Subjeti [rom

See Cawley
184,

Savil3. Plo.

bis natural Obedience to the King, or to withdraw them for that Imtent to the
Romith Refigion, or to move to promife any Obedience to any forcign Power, or
to do any Overt A to that Iment, or 1o reconcile one to the Sce of Rome; and
if any Perfon fhall by any Means be willingly withdrawn, or promife Obedience,
as alorefaid, he is guilty of High Treafon.

Seit. 77. But by 3 Fac. 1. 4 If any Perfon, who is reconciled to the See of
Rome beyond the Seas, returs into the Realn and fubmit bimfelf, &e. and take
the Qaths within fix Days after bis Return, he is excufed.

Sedt. 78. It feemeth that the bare pretending to fuch a Power, without
any fartherA& in endeavouring to per{wade Perfons from their Allegiance,
or the bare endeavouring fo to perfwade them, without any Pretence of
fuch a Power, is High Trealonwitl in thefe Alls. ; Sect. 79,
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Se5f. 79. The foutdi Offente of this Kind, wiz. That of receiving
Popith Orders or Education, . is made High Treafon by 27 B, 4.
Par. 3. by whichitisenaded, That if any Eccleafifch born in the Ducert's
Domittions, and ordained or profiffed by Popifil Authirity, [ball rembain 1 the
Lueert's Dominiont, or come from beyond Sed, and not fubmit 1o Some Bifbop
or Fuftice of Pedce withise three Days, and take the Qaths, &&.” bé fPall be
guilty of High Treafon. _

8¢t 8o, Aund by Par. 5. If amy Subject, wot being an Ecelefiuffick , fhull
not veturn from a Popifi Seminary within fix Months after ¢ Proclimation to
that Purpofe in London, and fubmit, &&, within twe Days, Le fpall be guilty
of High Treafon, whenever be fhall otherwife return,

Sect. 81. And by Par. 13. If any Subje foall know that any fuch Prieft
is within the Realm ~and wot difeover him to fome Fuflice of Peace, 8¢ with-
in twelve Daysy be fhall be fined and imprifoned at the Queen Willy and if
any Fuftice of Peace. &c. te whon fuch Matter fhall be difeovered, foall not
give Information to fome of the Privy Conncil, &e. within twenty eight Ddys,
be fbal forfeit two hundred Marks.

In the Conltru&tion of this Statute it hath becn refolved,

Seff. 82. 1. That in an Indi&ment grounded on this Statute againft poph gs
a Prieft remaining here beyond the Time limited by the Statute, it muff
be alledged, That he was born in the Realmy, &, and alfo that he was
ordained, & by Authority challenged or pretended from the See of
Rome 5 bat that there is no need to thew in what Place in particulay he
was born, or whether he were ordained witlsin the Realm, or beyond
Sea.

Seff. 83. L That one in Popifh Orders, being in a Ship in Order to go
to Iriland, and driven by a Storm into Englend, and immediately appre-
hended, is not guilty of High Trealon within this A& ; for his Defign of

0ing t0 Ireland was prevented, & wil efficit conatus, wifi fequatur effeéusyand Roym 377
Ee was forced into England by the Act of God, and againft his Will; nei.
ther can he be faid to remain here within the Intent of the Statute, be-
caule he was compelled to it by Reafon of the Profecution.

Set?. 84. The fifth Offence of this Nature, viz That of refufing a fe.
cond Tender of the Qaths, is made High Treafon by 5 EZ 1. Par. 11,
12 & 20. by which it is cnated, That if any Perfon, who fball have » Charge,
Cure, or Office in the Church, or an Office or Miniftry in an Ecclefaftical Court,
or if any Perfon who fhall willfully refufe to obferve the Rites of the Church of
England, after baving been admonifbed by the Ordinary, &c. or that Joall fay
or hear private Mafi, &c. fhall refufs a fecond Tender of the Oaths, be fhall
be guilty of High Treafon, but withont Corvwption of Blood, Vid.infra Ch. 19.

Seff. B5. Secondly, Offences again{t the Proteftant Succeffion made
High Treafon are twofold :

1. Denying the Power of the Parliament to limit the Succeflion of che
Crown, wbich s made Bigh Treafon, by 4 4mnez 8. Par. 1, 2. and
6 Anne 7. Par 1, 2. whereby it is enalled, That whoever fhall malicionfly,
advifedly and dire®ly by Writing or Printing declare, maintain and affirm, That
the pretended Prince of \Wales, or any other, bath any Right or Title to the
Crown, otherwife than according o v W.¢& M ch. 2.0t 13 W. 3, ch. 2. or thar
the Kings of this Realm, by the Authority of Parliantent, are not able to make
Laws to lLinsit and bind the Crown and the Defeent and Government theres ,
fhall be guilsy of High Troafon, and that thofe that malicionfly and divefily affirm
the fame by Preaching, Teaching or advifed fpeaking, foall be guilty of a Pra-
munire.

N 2. En-
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a. Endeavouring malicionfly, advifedly and diredtly to hinder 2ny
Perfon, who fhall be next in Succeffion,according to 1 WW.<*M.and 121¥.3.
which is made High Treafon by 1 dwne 17.

S 86. 3. The Offence of lifting Men without the King’s Licence
is made High Treafon I!?r 12 Anpe 11. by which it is ena&ted, That every
Subjeit foall be guilty of High Treafon, who fhill in the Kingdom of Great Bri-
tain or lreland L or enter bimfelf in the Service J{ any foreign Prince or
Perfon as a Soldier, or procure another to be fo lifled, or to go beyond Sea
with fuch Intent without the King's Licence, or in the French King's Service
een with our King's Licence, wntil the faid French King fhall bave disbanded
all bis Englith Regiments, &c. But this Act is to continye but for thres

Years.

CHAP XVIIL

of Felonies more immediately againft the King.

FElonies more immediately againtt the King are of five Kinds

. Offences relating to the Coin or Bullion.

Offences againft the King's Council.

The Offence of paffing beyond Sea to ferve a foreign Prince.
Imbezilling the King’s Armour.

The Offence of relicving a Popifth Prieft.

AP u

Felonies relating to the Coin or Bullion are of threekinds:

t. The Offence of debafing it.
2. The Offence of unlawfully diminithing it.
3. The Offcnce of endeavouting by exrraordinary Means to in-

creafe it.

Sest. 1. And firlt, The Offence of debafing the Coin or Bullion was
provided again(t by many ancient Seatates, which {eem to be obfolete at
this Day ; for the Impostation of ill Money was made Felony by 17 Ed. 3.
N. 15. { which wasnever printed,) and fo was the Payments of Blanks,
( which were made of a bafe Alloy, ) by 2 H. 6. 9. anJ the coining or
bringing in Gally Half-pence, Suskins or Doskins, by 3 H. 5. 1. How-
gver it is made High Treafon to bring in falle Money, . by 25 Ed. 3.
and 1 & 2 Ph. & Mar. 11, And by 8 & g Will. 3. 2. Par. 6. It is made
Felony to blanch Copper for Sale, or to mtix blanched Copper with Silver, or
knawingly to buy or foll, or offer to Sale blanched Copper alone, or mixt with
Silver, or hunowingly and fandulently to buy, &c. any Mixture which foall be
boavier than Silver, and look, and touch, and wear like Standard Gold, but be
manifeflly worfe, or to receive or pay any Counterfeit milled Money, &c. at 4
lower Rate than the fame by its Dinomination doth intport, or was coined or
counterfeited for.

4 Salk,
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Sedf. 2. Secondly, The Offence of dim:inifhing the Coin or Bullion
of the Kingdom has been always thought to be of very ill Confequence,
as tending to impoventh the Natton, and to embarrals Trade; and with
an Eye to thole Inconveniencies it was made Felony by 17 Ed. 3. N, 15,
{ which was never printed) to tranfport Stlver, except Plate carried over
by Great Men to ferve their Houfes; alfo the Tran{portation thereof
was prohibited by mavy other Statutes, as 27 Ed. 3. 14, 5 Rich. 2. 2
2 H 4,16, 2H. 6. 6. and 3 H.8. 1. But this genera! Reftraint being found
by Experience to be inconvenient to Trade; which by exporting Money
to one Market may bring back fuch Goods, as will more than make
up the Lofs, froni another, it was enalted by 15 Ce. 2. v Par. 12, That
an  Perfon might export any foreign Coin ot Bullion without Dauty, frft
making an Entry thereof in the Cuftors-Honfe.,

Seif. 3. But this Licence having been often abufed by the Tranfpor-
tation of fuch Silver, which having been coined into Bnglifh Money of
wrought into Plate, was afterwards melted down into the Form of foreign
Coin or Bullion, it was, in Urder to prevent this Mifchief, enacted by
6 & 7 Will. 3. 17. Par. 5. That none fiall caft or make Ingots or Baré of
Stlver in Imitation of Spantlh, under T ain of five bundred Pounds.  Anditis
farther enatted by the (aid Statute, Par. 5. That o Perfon fhall tranfport,
or canfe to be tranfported, amy molten Silver, but only fuck at fhall be mrarked
or flamped at Goldfwith's-Hall 8&c. nor even that without a Cortificate wndey
the Hards of one of the Wardens of the Goldfmiths Company, thet Oath bath
been made by the Owner or Owners thereaf, and hikewife by one credible Wit-
mefs, that the fame is lawful Silver, and that mo Part thereaf was ( before the
Jante was molten ) the currant Coin of this Realm, nor Clippings thereof, nor
Plate wronght within thir Kingdom, &e.

Seit. 4. Aloit is farther enacted, Par. 6. That any Officer of the Cuflon:
Houfe may feize any molten Silver, which fpall be put on Board any Veffel, with-
ont having fuch Vark ox Stamp, and alfo fuch Certificate, & is above mentionce.

Sezf. 5. Apd itis farther enaled, Par. 7. That if any Broker, not being
a trading Goldfmith, or Refiner of Silvor, fhall buy or fell any Bullion or wiolten
Sitver, be fhall fuffer lmprifonment for fix- Months without Bail,

Setf. 6. Allo it is farther enaccd, Par. 13, 14. That sf ¢ Doubt fhall
arife uport Bullion fbipped 1o be exported, whether the fame beEnglith or Foreign,
the Proof fhall lie upon the Owner, &c. And that if amy Perfon fhall enter or
Jhip any Bullion, by the faid At allowed to be exported, other than in the Name
of the true Owner, Propricior or Importer, the Exporter fball forfeit the fawe,
or the full Value thereof.

Sei?. 7. Thirdly, The Endeavours of fome Perfons in making Ufe of
extraordinary Methods for the producing of Gold and Silver, were tound
by Experience to be fo prejudicial to the Publick, both from the lavifh
Wafte of many valuable Materials, and alfo from the Ruin of many Fa-
milies, which had been occalioned by fuch Ufelefs Expences, that it was
thought neceflary to put a Check to fuch Pratices by fome fevere Law,
and for that Parpofe it was made Felony, by 5 H. 4. 4. to mmltiply Gold
or Silver, or to ufe the Art of Craft or Multiplication. And it was hotdeny
That the pradtifing to find out the Philofophers Stone, by which it is
imagined that all Metals may be made Goid, was Felony within this
Statute: Bat this Reftraint having been found to have no other Effet,
npon the unaccountable Vanity of thafe, who fancied fuch Attempts to
be pralticable, but only to fend them beyond Sea, to try their Experi-
ments with Impunity in other Countries, the Statute of § H, 4. was at
Ialt wholly repealed by 1 Will, & Mar. 30. et 8

eft. 8.
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Se#. 8. Asto the fecond Kind of Felanies more immédiately again(®
the King, wiz. thofe which are againft his Council, it is enzced by
3 H. 7. 14. That if any fwvorn Servamt in the Cheguer-Roll of the King's
Houfhold, under the State of 2 Lord, make any Confederacy, Compalfing Con-
Spiracy or Imagination with any Perfon to ja;*gﬂro) or mnrther the King, or any
Lord of this %?mlm, or any other Perfon fworn to the King's Conncil, be fhall
be guilty oF Felony _

Seff. 9. And it 1s farther enadted by 9 Awne, That ir any Perfon fhall
attempt to kill, affanlt, firike or wound any Privy Cownfellor in Execution of
bis Office, ke fball fuffer as a Felon without Clergy.

Seit. 1o.  As to the third Offence of this Kind (ziz.) That of pal-
fing beyond Sea to ferve a foreign Prince, it is enacted by 3 Jae. 1. 4.
Par. 18, 19, 20, 21, That epery Swbject, who fhall go out of the Realwr to
Jerve any foreign Prince or State, or fhall pafs over the Seas, and there vo-
btarily ferve amy Juch foreign Prince or State, not baving before his going
taken the Oath of Qbedience, fball fuffer as & Felon; and that if any Gentlenan,
or Perfor of higher Degree, or any Perfon who bath born any Cffice or Charge
in Camp or Army, fball go out of the Realm 1o ferve fuch foreign Prince, &c.
withows being bownd with two Syreties in « Bond, conditioncd that be foall mot
be reconciled to the See of Rome, mor enter into any Confpiracy againf} the King,
ke fhall be a Felon.

SetZ. 11. Note, That by 1 Will. & Mar. Seff. 1. Chap. 8. thits Oath of
Obedience is taken away, and the new Qaths of Allegiance and Supre-
macy enjoined in the Room thereof.

Seff. 12.. As to the fourth Offence of this Kind, viz. That of imbe-
zilling the King’s Armour, it is ena&ed by 31 EL 4. hat if any Perfon,
beving the Charge or C uftody of the King's Armour, Ordnance, or Munition,
&c. or of any Victnals provided for the vifiualling of any Soldicrs or Ma-
viners, &C. fhall for Lucre and Gain, or wittingly, advifedly, and of Purpofe
10 binder or smpeach the King's Service, imbezil, purloin, or convey away any
of the fame Armour, &e. to the Value of twenty Shillings, be fhall be Judged
grilty of Felony.

Sett. 13.  But fuch Offender mufl be profecuted within the Year wext af-
ter the Offence dowe 5 neither fhall be forfeit bis Bereditaments any longer than
during bis Life 5 nor fhall bis Blood be corrupted, or his Wife lofé her Dorwer,

Seft. 14  As to the fifth Offence of this Kind, viz. That of relicving
a Popifh Pricft, it is enacted by 27 EL 2. Par. 4. That whocver fhall
wittingly and willingly receive, relicve, comfort, aid or maintain any Fefuit,
Seminary, or other Lopifts Prieft, &c. being at Liberty or out of Hold, krow-
ing hine t0 be fuch e Fefuit, &e. il for uch Offence be adindged a Fielon
without Benefit of Clergy.

e

CHAP XIX

Of Pramunire.

OFfences more immediately againft the King, niot capital, come gene-
rally under the Titles of Lrenmnire, Mifprifion, and Contenipts,
In treating of Premunire 1 thall confider,

1. What Offences come under this Notion,
2. How they are punifhed.

4 And
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And firlt, Offences coming under the Notion of Premunire, {eem to
be reducible to the following general Heads ;

1. Offences againft the Prerogative of the Crown,
2. Offences againlt the Authority of the King and Parliament.

Thofe of the firft Kind (eem to come under the following Particulars

1. Making Ufe of Papal Bulls,

2 Derogating from the King's Common Law Courts.

3. Appealing to Rome from any of the King's Courts.

4. Exercifing the Jurifdiftion of a Suffragan without the Appointment
of the Bifhop of the Diocefe.

5. Refufing to ele& or confecrate the Perfon nominated by the King to
a Bilhoprick.

6. Maintaining the Pope’s Power.

7- Bringing in Agnus Dei

8. Contribating to the Maintenance of a Popifh Seminary.

g. Refufing the Oaths,

Se. 1. Bour inafinuch as thefe Offences depend chiefly upon Statutes
made for the Prefervation of the Sovereignty of the Crown from the In-
croachments of the See of Rowe, I thall, in order to thew the Reafonable-
nefs of thefe Laws, take a thort View of thofe Ufurpations, whichmade

them neceﬁéry. Davisﬂ's.:on.
Sef?. 2. It is the general Opinion, That Chriftianity was firlt planted g;‘fj\"“fg{;_'

in this 1(land by fome of the Eaftern Church, which i3 very probable, rum »7.
from the ancient Britains obferving Fafler alwayson the fourteenth Day
of the Month, according to the Cuftom of the Eaft. 6?;,’:;"'“1‘:2;
Seit. 3. Bot the Saxons being converted about the Year 6co. by Per- 21, 21, 24,
fons fent from Rowe, and wholly devoted to the Intereft thereof, it can- 351055
not be expected that {uch anOpportunity of enlarging the Jurifdiction of gy, mme s ss.
that See thould wholly be negleded. - #9 262,
Sect. 4. *And yet Parfons, in his Attempt to an{wer Sir Edward '10.Ab882.
Coke's fiftb Report concerning the King's Ecclefialtical Authority, i3 344 4. e
fearce able to produce any Inftances of the Papal Power in this Kingdom Selden’s Ja-
before the Norman Conqueft. Indeed he tells us, That four or five Per- ,",':,:,ﬁ‘:’g];;_
fons were made Bifhops by the Pope at the firlt Converfion, but offers not
any Example thereof between the Year 669, and the Conqueft; and it is ’rplgffﬂ'“ ch.
certain, That all Bithopriks were then conferred by the Kings Delivery of §, 5, %
a Ring and a Paftoral Staff. _ LR S]
Seff. 5. FNeither is he able to produce any Inftance, that looks fike 3+ 55- 56
an Appeal to Rome before the Conqueft, except in the Cafe of two Bi- frm Page 2y
fhops, and he is forced to own, That even one of the Billiops was de- # is,
pofed by two Kings, and could get no Relief againft either of them, not- > R“n;if:_
withftanding the Pope’s utmolt Application in bis Favour. rims9,67,69.
Setf. 6. Nor can he fhew more than four or five Inftances of Exemp- p, o6 eh 6.
tions from ordinary Juri(diction, granted or confirmed by Popes to Re- from Par. 37,
ligious Houfes in thofe Days, which plainly thews that his Concurrence ‘]’I‘_*]B'? ar.
was not thooghe necelfaryy and it appears, That ovr ancient Kings, of 2/ Ed.3.60.
their own Authority, exempted {fome Abbeys from Epifcopal Jurifdiction; » >4
and it hath always been a received Rule, even in thie Times of Popery, g n. g s »
That the Chancellor fhall vifit 2 Church of the King's Fonndation, not- 27Ed.. 85.
with(tanding it be not {pecially exempted, §H 7. 14 a
0

2 Rol. Ab:,
Se&. 7. qjcl 23
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Sect. 7. But the Pope, having favoured and {upported Willian: the firl
in his Invalion of the Kingdom, took that Opportunity of enlarging his
Incroachments, and in this King's Reign began to {ead his Legates hi-
thery and prevailed at firlt with Henry the firlt, and aftcrwards with
King Fobn, to give up the Donation of Bithopricks; and in the Time of
King Stephen, gained the Prerogative of Appeals; and, in the Time of
Henry the fecond, excmpted all Clerks from the Secular Power,

Ser7. 8. Indeed this King did at fult (trenuoufly withftand thefe In-
novations, and abolifhed moft of them by the Contftitutions of Clarendosn:
But gpon the Death of Becke, who, for having violently oppofed the
King, was {lain by {ome of his Servants, the Pope got {uch an Advan-
tage over the King, that he was never after able effettually to execute
thofe Laws.

Seit. 9. And not long after this, by a2 general Excommunication of
the King and Peoyple, for {everal Years, becaufe they would not {offer an
Archbithop to be impofed upon them, King Fobn was reduced to {ich
Straits, that he was obliged to (nrrender bis Kingdoms to the Pope, and
to receive them again, to hold of him for the Rent of a Thoufand Marks.

Seit. so. And in the following Reign of Henry the third, partly from
the Profs of our belt Church Benefices, which were generally given to
Ttalians, and others refiding at the Court of Rome, and partly from the
Taxes impofed by the Pope, there went yeatly out of the Kingdom Se-
venty thoufand Pounds Sterling

Se?. 11, The Nation being under this Neceffity was obliged to pro-
vide for the Prerogative of the Prince and the Liberties of the People,
by many {tri¢t Laws. And in the Reign of Edward the firft, Religious
Houfes were prohibited, under bigh Penalties, to {end any Thing to their
Superiors beyond Seas; and it was declared by Parliament, That the
Pope’s taking upon hin to difpofe of Englifb Benefices to Aliens was an
Incroachment rot to be endured; and {oon after, thefe Grievances pro-
duced thofe more fevere Laws againft the above mentioned Offences of
this Nature, the Particulars whereof are before fet forth.

Sec?. 12, And firflt the Offence of making ufe of Papal Bulls is made
a Pramunire by many ancient as weil as Jater Statutes; for it s enated
by 25 Ed. 3. called the Statute of Provifors, That whoever fhall by a Papal
Provifion difturb any Patron 10 prefent o & Benefice, &c. fball be fined and im-

3 Inft. 127, prifoned t3ll be mabe full Renunciation, &e. And it is farther enaded by

25 Ed, 3. Stat. 5. Chap. 22, That if any ome purchafe a Provifion of an Abbey
or Priory, be (hall be ont of the King's Proteftion. And by 38 Ed. 3. &
12 R. 2. 15. & 13 R. 2. Stat. 2. Chap. 2. That whoever fhall accept 4 Be-
nefice contrary to 25 Ed 3. fball be banifled. And by 13 R. 2. Stat. 2.
Chap, 3. That whoever fhall bring a Sentence of Excommnnication againft any
Perfon for executing the faid Statute of 25 Ed. 3. fhell fuffer Pain of Life and
Member. And by 16 R. 2. 5. That whoever fball purchafe or purfue, or canfe
2o be purchafed or purfued, in the Court of Rome or elfewhere, any Tranflations,
Proceffes, Sentences of Excommunication, Bulls, Inftruments or other Things
comtrary to the Tenor of that Statute, which tonch the King, againft him, his
Crown, his Regality or bis Realm, or bring them within this Realm, or receive
thim, &c fhall be out of the King's Proteilion, and their Lands and Tenewents,
Goods and Chattels forfeited to the Kings and they fhall be attacked by their
Bodies, &c.  Aod by 2 H. 4. 3. That whoever [hall purchafe from Rome 4
Provifion of Exenmption from ordinary Obedience; and by 2 H. 4. 4. That
whoever fball put in Execuntion Bulls purchafed by thofe of the Order of Ci-
feausx 1o be difcharged of Tithes, fball incur the like Penalty, Alfo Offenders

2 of
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of this Nature are farther reftrained by 6 H. 4. 5. 7. H.4.8. 9 H 4.8,
& 3 H. 5. 4. By which the Statutes above mentioned are enforced and expliined.
And it is farther enaed by 23 H 8. 21. Se&. 22. That whoewer foull fut
Jor, or execute any Licence, Difpenfation, or Faculty from the See of Rome;
and by 28 H. 8, 16. ( by which all Bulls, Briefs, ¢c. heretofore ob-
tained from Rome, ave made void ) That whocver (ball ufe, alledge, or plead
the fame in any Court, unle(s they were confirmed by that Statute, or afterwards
by the King, foall incur the like Penalty.  Yet it hath been holden, That
the alledging of an ancient Boll in order to induce another principal » Lev. 251
Matter, whereon to gronnd a Title without claiming any Thing from
the Bull it {elf, is not within this Statute.

Seif. 13. By 13 El 2. thofe who purchafe any Bull, & from Rowe, vide fupia
sre guilty of High Treafon. But thofe ancient Statutes fill continue in Chep.17-
force; and it is in the Eleftion of the Crown to proceed either upon P*VH %+
them, or 13 EL Alflo by the {aid Statute of 13 B/, The Aiders, Comfort-
ers, and Maimtainers of fuch Offenders after the Offence, to the Intent to up-
bold the faid ufurped Power, incur a Premunire,

Seif. 14. The fecond Offence of this Natare, wiz, That of deroga- . pal. Abr.
ting from the King's Common Law Courts, isfaid to have been a High 1760307
Offence at Common Law, and i3 made a Premmwnire by many anciene £ %
Statutesy for by 27 Ed. 3 v, & 38 Ed. 3. of Provilors, Ifany Subjedt draw
any out of the Realw in Plea, whereof the Cognizance pertains to the King's
Conrt, or of Things whereof Tudgments be given in the King’s Court, or fue in Ratsts Eorr.
any other Court to defeat or impeach the Fudgments given in the King's Court, 456 467 b.
be fball be warned to appear, &c. in proper Perfon, at @ Day comtaining the B S #4359
Space of swo Mouths 5 at which if he appear not, be and his Proftors, &c. fhall Bro. Praomi-
be put out of the King's Proteltion, his Lands and Chattels forfeited, his Body wice 3.
imprifoned and ranforeed at the King's Will &c.

Seit. 15. Aud by 16 Rich. 2. 5. Both thofe who fball purfue or canfe to
be purfued in the Court of Rome or elfewhere, any Proceffes or Inflruments,
or other Things whatfocver which touch the King, againft him, bis Crown, and
Regality or his Realm, and alfo thofe who foall bring, receive, nati’y or excente
them, and their Abettors, & fhall be put out of the King's Protetfion, &c.

Seit, 16. In the Conftruftion of thefe Statutes it was holden, That 2Bui 196,
certain Commiilioners of Sewers for fummoning one before them who 3 Inft 115
had got a Judgment at Law, and imprifoning him till he would releafe “° J* 336
it, were guilty of a Prewmmire. i3 Inft, 12

Seif. 17.  Allo there have been formerly many firong Opinions, Thae 524 o
|| Suits in Equity to relieve againft a Judgment at Law are within thefe &+ +
Statates; efpecially if the End thereof be to controvert the very Poiat > Chon, Gafis
determined at Law, or to {eek Befief after Judgment in a Cafe wherein 97+
the Law may relieve, as again(t Exceffivencls of Damages, &  But ic g 2ob F*
feems to be generally agreed at this Day, That no fuch Suit is within 1Lev. a4,
the Intention of the faid Statates, 243,

Secf 18, It hath been (aid, That * Suits in the Admiralty or Ecclefi- Iljgadn.\fl.zﬁ;b'r
aftical Courts within the Realm are within 16 R, 2. 5. (' by Force of thofe 76 Pl = )
Words, or elfewbere) if they concern Matters, the Cognizance wl.lereof:m‘d“s*'
belongs to the Common Law; as wherea Bifhop deprives an Incumbent 3 Keb. 27,
of a Donative, or excommunicates a Man for hunting in his Parks, . r
or where  Commiiiioners of Sewers imprifon a Man for not releafing a Tﬁf‘hﬁ.gf
Judgment at Law. '

Sect. 19. But it {eemeth, That a Suit in thofe Courts for a Mafrer ™3 Ik 120,

727, 122,

which appears not by the Libel it {elf, but onty by the Defendants Plea, BroPramun.

oy 512106, 571,
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or other Matter fubfequent, to be of remporal Cognizance, {as where a
Plaintiff hibels for Tithes, and the Defendant pleads that they were fe-
vered from the nine Parts, by which they became a Lay Fccﬂ? is not
within the Statute, becaufe it appears not that either the Plaintiff or the
Judge knew that they were fevered.

Sei?. 20. The third Offence of this Nature, {wiz.) That of appealing
to Kome from any of the King’sCourts, is made a Premunire by 24 H. 8. 12.
and 25 H. 8. 19. by which it is enacted,That all fuch Appeals, as formerly were
made to Rome. ball fronm benceforth be made to the High Conrt of Chancery.

Self. 21, The tonrth Offence of this Nature, (viz.) That of exercifing
the Jurifdi@ion of a Suffragan, without the Appointment of the Bifhop
of the Diocefe, is made a Premunire by 26 H. 8. 14. which fets forth at
large for what Towns fuch Suffragans may be nominated by the King,
and alfo how they may be nominated, confecrated and commifiioned.

Sesf. 22, The fifth Offence of this Nature, (wiz. ) That of refufing to
ele@ or confecrate the Perfon nominated by the King to a Bithoprick, is
made a Premmunire by 25 H. 8.28. by which it is enacted, That &/ any Dean
ard Chapter refufe 10 elelt the Perfon named in the King's Letter for a Bifbop-
rirky and to certify fuch Eleiiion to the King within twenty Days after the Li-
cence fhall come to their Hands, or if any Archbifbop or Bifkop after fuch Elec-
tion or Nomination by the King in Defoult thereof certified unto them by the
King) fpall ve'ufe within twenty Days to confirm and confecrate the Perfon fo
Sigrified to them, they imewr @ Pramunire.

Seif. 23. The fixth Offence of this Nature, (viz} That of maintaining
the Pope’s Power, is made a Premunire upon the firft Conviction, and
and High Treafon upon the {econd.

Sect. 24. The feventh Offence of this Nature, (iz.) That of bringing
in Aguus Dei, is made a Premunire by 13 El. 2. Par. 7, 8. by which it is
enalted, That if any one fball bring into the Realm, &c. any Agnus Dei, Croffes,
Pi&ures, Beads, or fuch like fuperflitions Things pretended to be ballowed by the
Bifbop o Rome, &c. and fhall deliver or offer the fame to any Subjelt to be worn
or ufed in any wife; or if any one fhall receive the fame to fuch Intent, and not clear
bimfelf by difeovering the Offender, &c. be fhall incur 4 Premunire.

Sect. 25.  And fo fhall @ Fuftice of Peace in the fame County, who having
any Offence in that At declared unto him, fhall not declare it 1o a Privy Conn-
Jellor, within fixteen Days, |

Seff. 26. The eighth Offence of this Nature, (viz.) That of contri-
buting to the Maintenance of a Popifh Seminary, is made a Premunire
by 27 El 2. Par. 6.

Seg?. 27. The ninth Offence of this Nature, (ziz.) That of refufing
theQaths, ismade a Premmnire by feveral Statutes, for by 1 EL 1. Par, 19. it
is enacted, That all Ecclefiaflical Perfons, and all Ecclefraftical and Temporal
Officers, and all Perfons baving the King's Fees or Wages 5 and by Pav. 26, That
all Perfons taking Orders, or any Degrec in any Univerfity within the Realm,
foall take the Oath of Supremacy under Pain of lofing their Benefices und Offices.

And it is farther enatted by § El y, Par. 5. 1bat all the Perfons above men-
tioned, who are required by the faid Starute of 1 EL 1. to take the faid Oath,
and all Schoo! maﬂ?er: publick and private, Barrifters, Benchers, Readers, An-
cients in any Houfe of Conrt, 8¢, Attorneys, Sheriffs, and Officers belonging to
the Common or any other Law, or to the Crown, or 1o any Court whatfoever, fhall
take the faid Oath in open Conrt, before they fball be adumitted to any fuchVoca-
tion or Office, &c.  And if they belong not to any Cowrt. That then they fLall
take the fame before fuch Perfon as fhall adwmit them to fuch Vocation, &e, or
before Commilfioners appointed wnder the Great Seal, &c. And it is farther
2 enadled,
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enaled, Par. 6. That any Bifbop may tender the faid Oath to an Spiritual Per-
fon within bis Diocefd, as well in Places exenmpt ar others § and ij; Par, 7, That
Commi(fioners may be appointed by the Lord Chancellor to tender the fame to fuch
Perfons as by their Commilfion they fhall bé amtborized to tender if wate y and
by Par. 8. That if any Ferfon, compellaike by ecither of the faid Adls, or ap-
pointed by fuch Commilfioncrs to take the faid Qath, Jhall vefuft to take it on 4
Tender thereot, be bl incur 2 Przmunire, And by Par. 9. That fuch Re-
fufal foall be certified within forty Days before the King in bis Conrt o Kings
Bench, by thofe who have Authority to tender the faid Oath, under the Penalty
o; one bundred Poundssand that the Sheriff of the Connty, wherein the Jaid Conrt
foall fit, may impanel « Fury who hall inguire of fuch Refufal in fuch Manner,
as if it bad happened in the fame County.

In the Conltru@ion of chefe Statutes it hath been refolved :

Setf. 28. 1. That the Obligation to take the faid Oath continuzd after Roym 21s,
the Death of Queen Elizabeth, tho' the Statutes fay nothing of her Suc- ;K‘g"s‘“-
ceflors; and the like Refolution alfo has been made in Relation to the %
Qaths appointed by (ibfequent Starutes.

Sei#. 29. 1L That in 2 Commiflion authorizing Perfons to tender the Raym. q45.
faid Oath, a general Defcription of the Perfons o whom it thalt be ten-
dered is fufficient, withont naming them particularly by their Names.

Sel. 30. Iil. That if the Perfon who rendered “the Oath as Bithop, Dr-234 P1
was not a Bifhop ac that Time, the Defendant may give it in Evidence *
upon the general Iffue,

Sei. 31, 1V, That the faid Oath muft in Subftance be taken in the = Bulft. 197,
very Words exprefled in the Alts, and can not be qualified with any Re- *9%
ferve whatever: Yet it hath been refolved, That to ufe the Words {In
Confcience] inftead of [ In my Confcience] or [ Sea of Rome] inftead of 1 Vent, 173,
[See of Rese] makes no material Variance, 173

SeZ. 32. V. That a Certificats of n Refufal of the faid Oath made to Raym. 445,
the Judges of the {aid Court of theKing's Bench by Name, and not to the
King in his faid Coure, is {ufficient within the Meaning of the Stature.

Sef. 33. VL That an Ecclefiaftical Perfon is well deferibed in fuch Dy, 134, p1.
a Certificate by the Addition of Legum Doifor, & Sacris Ordinibus confli- As-
tutus, without adding Clericas, Bc.

Sed. 34. VIL That fuch a Certificate being entered of Record, as Dy. 234. P
brought into Court (uch a Day and Year per A, B. Cancellar, of fuch a Bi- ts.
fhop is good, without entering that it was (o broughtper MarndatumEpifcopi.

Se. 35. V1L That the Trial muft be by a Jury of the County, by. sy Py
wherein the Oaths were refufed; for the Statnte only authorizes an In- '5-
diétment by a Jury of the County, wherein the Court fics.

Sec. 36, IX. That any Mifrecital of the very Words of the Ouath, see cbe gooks
in an IndiCtment for not taking it, is erroneous. aboi cised.

Se. 37. By 3 Jac. v. 4. Par 13, 14. Any Bifbop, or two Fuffices of
Peace, whereof one is to be of the Quorum, might tender th Dath of Obedience
therein preferited, to any Perfon above the Age of eighteen Years, being under the
Degree of Nobility, and convitied or indided of Recufamcy, or wot baving re-
ceived the Sacrament twice in the Year paft, and alfo to amy Jufpeled Stranger
who fball wot purge bimfelf upon Qath 5 and fhall certi y the Names of fuch as take
the faid Oath to the next Quarter-Seffions, and commit thofe who re ufe it 1ill the
next Afftxes or Seffions, where the fame fhall be again tendered 5 and if the faid
Perfons, or any other Perfons whatfoever of the Age of vighteen Years, other than
Noblemen or Neblewowen, fhall there refufe to take it, they.incur a Pramunire,
wulefs they be Femes Covert, who fhall be c:;)rxmi:ted till they take it

Seft.
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-Sa&t'. 28_ By Par. AT, T;Jg Lq;'d; oftée Camil in !:é& HrARNCY may Yender
the faid Outh 1o any Noblesan ov Weman, of the Age of cightcen Tears, who re-
Jufing the fame incur 4 Pramunire, Femes Covert excepted.
C8eit. 39 By 7 Fae. 1. 6. Par. 2, 26, 27. Al Perfons whatfocver, 25 well
Ecclefiaftical as Temporal, of what Eftate, Dignity, Pre.eminence, Sex, Quali-
ty or Degree facver be or fbe fball be, above the Age of eighteen Years, being in
that Azi mentioned and intended, fball take the faid Qaths and any Frivy
Counfellor or Biftop, within his Diocefe, may require any Baron or Baronefr,
of the Age of eighteen Tears, and any two Fuftices of the Peace, whereof one to
seeCaw'ey  be of the Quorum, may require any other Perfon of that Age to take it.  And
246, &e. if any Perfon of or abave the faid Age and Degree fball be prefemted, &c. for not
coming 10 Church, &c. then three of the Privy Council, wheresf the Lord Chan-
cellor, &c. to be one, fhall requive fuch Perfon to take tbf;ﬁu'd QOath. And if
any Perfon whatfoever, of the faid Age and under the fai Degree, fhall be pre-
Jented, K. for wat roming to Church, Bic. or if the Minifier, &c fhall complain
to any Fuftice of ‘Peace, fic. and the Fuftice fhall find Canfe of Sufpicion, tlen
oy one Fuflice of Peace fball require fuch Perfon to take the faid Oath, &e.
And all fuch Perfons refufing a Tender of the faid Qath, fhall be bownd over to
the Alfizes or Seffions where if they refufe again, they incur « Prxmunire:
Angd Par.27. All fuch Refufers are difabled to execnte any publick Place of Fu-
dicature, or bear any other Office, (Leing no Office of Inberitance o messiflerial
Funition) or to praitife the Common or Civil Law, Phyfick_or Surgery, or the
Art of an Apothecary. :
y2 Corjo,  Sed. 40. In the Conftru&ion of thefe Statutes it hath been refolved,
ELR Thar the Juftices of Peace, O¢ may fend chewr Warrant to bring {ach
Perfons before them, but that they cannot authorize the Conftable to
break open the Doors to take them.
8cf. 41. But by 1 Will. & Mar. the Qaths of Supremacy amd Obedience
preferibed by thefe Atts were abragated, and the following Oath and Declara-
tion fubfiituted in their Room.

A. B. do fiucerely promife and fivear, That I will be Jaishful and bear true
Allegiance, to bir Majefty King George: |

A. B. do fivear, That I do from nry Flaart abbor, deteft and dbjure, a5 inpions

and beretical, that dammable DoGrine and Pofition, that Princes exvomnsii-
wicated or deprived by the Pope, or any Authorit; of the See of Rome, #rey be de-
pofed or murdered by vheir Subjelts, or any other whatfoever :

And I do declare, That no foreign Prince, Perfon, Prelate, State, ov Poten-
tate, hath or ought 10 have, amy Furifdittion, Power, Superiotity, Presminence
or Authority Ecclefiafbical or Spiritnal, within this Realm.

Seff. 43. And by Par. 3, 4, 5. Al Perfons who are reguired tw1aks, or
anthorized 1o tender the faid abrogated Ouths, or cither of them, aveawlilic mpan.
mer required and anthorized to take and tender the fuid Oath and Drélaration,
under the fame Penaltier, &, See Chap 29

Seit. 43. By 7 Will. 3. 24 Serjeants at Law, Counfellors, Antorseye, So-
licitors, Profiors, Clevks or Notaries, praiiifing as fuch in any Conrs whatfo~
ever, withont taking the faid Quths end fubfiribing the faid Decluration ineur 4
Premunire.

Sei7. 44, And now I am in the fecond Place to-confider thofe Offen-
ces againlt the Authonty-of King and Parliament, which come¢ wnder the
Notion of Premunire, 28 to which it is enafted by 6 dwm 7. That if
Perfn foall malicionfly and diveftly, by Preaching, Teaching, or advifer] Sp;:g
ing, delare, maintain and afffrm, that the pretended Prince of VWales, harh

I any
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any Right or Title to the Crown of thefe Realms, or that any other Perfon or Per-
Jons hath or bave any Right or Title to the fame, othermife vhan according to
1 Will, & Mar. 2. and 12 Will. 2. and the ~As then lately made in England
and Scotiand, mutually for the Onion of the two Kingdams ; or that the Kings
or Uneens of this Realm, with the Autbority of Parliament, are not able to make
Laws to mit the Crown and the Deféent, &c. thereof fhall incur 4 Premanire.

Sec7. 45, As to the {econd gencral Poine of this Chapter, viz. In
what manueér Offences ot this Nature are puniflied, it is to be oblerved,
That moft of theStatutes of Premunire refer the Punithmentto 16 Rich. 2. 5,
which enad&s, That thofe who offend againft the Purport thercof fhalf be
put ont of the King s Protétiion, and their Lands and Teneinents, Goods and
Chattels forfeited 1o onr Lord vhe King : And that they be attached by their Bo-
dits if ey sy be found, axnd brought before the King and bis Councsl, there to
anfiver to the Cafes aforefhid, or thak Procefs be mad againft tiem by Przmunire
facias, in sranker u¢ iy ordained in other Statutes of Provifors.

Set. 46 Inalmucl) as this Satute exprely faith, that Tuch Ofenders
fhall be put out of the King s Prote®tion, and alfo tlie Stiture of 25 K4 3.

Stat. 5. Chap. 22. had farther added, That any oné mighs do with & Puwrchafer

of the Provifions, therein probibited as with the King's Enemy, and that be who

Soold bffend x‘rgnb{ﬂ Such an one in Bedy, Lands, vr Goods, fhonid be excufed,

it was formerly holden, That a Perfon dtrainted in 2 Prasmnire might 11og. 130.
lawfuily be flaln by any one, as being the King's Ehemy and out of the 12Ce- 5,
Protedtion of the Laws, but the later Opinions (ecm o have difapproved J.o cor 107,
of this Sevériry 5 however it is exprelly endted by § EZL 1. Par. 21, 22.

That it fball not be lawful to Rill any Perfori attainted in Premunite, flving

Juch Pains of Death or other Hur: or Funifbment, as herctofore m:’géat, with-

out Diaiger of Law, be done spont any Perfon that fball Jend or bring into the

Reaim, or within the farké [Ball execute, any Procefs, &c. from the See of

Rome,

Sef. 47. Bot howfoever the Law may {tand in Relation to fuch Per- 4 tatt. 150.
fons as are within the Exception of this Act, it is certain that no Perfon Seea Bir
whitfoever attdinted of any Pramunire can bring an Adion forany In- F** 3%
yary whdtfoever ; and that co one knowiog him to be guilty can with
Safety give him Ald, Comfore, or Relief

Sedt. 48. But it hath been refofved, That thofe general Words in the 1 1af 130,
Statuts 16 Rich.2 3. That all the Landsand Ienements (hait be forfeited, 3 1°0- 125
extend o Land entatled, after the Death of the Offender., N

Sei?. 49 Allo it harh been refolved, That a Statate, by appointing
that an Offendee (hall incur the Pemlty and Danger mentioned in the 1 Vertizs.
16 Rird, 2. 5. does not confine the Profecution for the Offence to the par-
ticolar Procefs thereby given.

CHAP XX
Of Nbfprifion of Treafon.

Sed. 1. THE Word Mifprifion has not any cerrain Signification, 2 R ;.10b.

but is generally applied to all fuch high Offences as are 370375
under the Degree of Capital, and nearly bordering thereupon » and it is Treafasizr
{aid that a Milprifion 1s contained in every Trealon or Felony whatfo-

ever,
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Of Coistempts againft the King's Cosrts. Book 1.

ever, and that one who is guilty of Felony or Treafon may be proceeded
againft for a Milprifion only, if the King pleale,

Offences of this Kind are generally faid to be twofold :

t. Negative, which confilt in the Omi(fion of fomething which

ought to be done.
2. Pofitive, which confift in fome Mifdemeanour actually com-

mitted.

Setf. 2. ‘The negative Mifpsifion more immediately againft the King
is commonly called Mifprifion of Treafon, which is an Offence confifting
in the bare Knowledge and Concealment of High Treafon, (whether it
be fuch by 25 Ed. 3. or fubfequent Statotes ) without any Degree of
Affent thereto; and this is declared to be a Mifprifion only by 2 & 3
Mar, 1o. But at Law any Delay in difcovering High Treafon, whatever
Excufes the Party might have for it, was deemed an Affent to it, and
confequently High Trealon.

S& 3. “And at this Day, if the Concealment of High Treafon be ac-
comprnied with any Circum{tances, which fhew an Approbation thereof,
it amounts to High Treafon; as if one, having Notice before-hand that
Perfons defign'd to meet in order to confpire againft the Government, go
into their Company and hear their treafonable Confultation and conceal
its or if one, who hasbeen once accidentally in {uch Company, and heard
fuch Difcourfe, meet the fame Company a {econd Time, and hear fuch
like Difcourfe, and conceal it.

Seit. 4. Alfo whoever receives and comforts a Traitor, knowing him
to be fuch, whether by counterfeiting. of Coin, or otherwife, is himfelf
a principal Traitor ; for fuch a Receipt of a Felon makes the Receiver an
Acceflary to the Felony, and whatcver makes an Acceffary in Felony,
makes a Principal in Treafon.

Seit. 5. Neither can a Pesfon, who has Knowledge of a Trealon, fe-
cure himfelf by difcovering that there will be a Rifing in general, with-
out difclofing the very Perfons intending to rife; nor even by difcover-
ing of thefe to a private Perfon, who is no Magiltrate.

5. 6. But it feems that one who is only told in general that there
will be a Rifing, without knowing any of the Perfons, or Particulars of
the Defign, is not bound to make apy Difcovery at all,

Seit. 3. There is one pofitive Mifprifion which is made Mifprifion of
Trealon, by 14 EL 3 by which it is ena@ed, That thofe who forge fo-
reign Coin, not currant here, are guilty of Mifprifion of Treafon, ¢e.

CHAP XXIL
Of Contempts againft the King's Couris.

Ther pofitive Mifprifions more immediately againlt the King {cem
reducible to the following Heads :

1. Contempts againft his Palace or Courts of Juftice.

3. Contempts againft his Prerogative.
2 3. Con-
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3. Contemipts again(t his Perfon or Government.
4. Contempts againft his Ticle.

Seff. 1. And frft, Contempts againft the King's Palace, e have
always been look'd upon as very high Milprifions, and by the anciene
Law before the Congueft, Fighting in the King’s Palace was a capital
Offence; and by 33 H. 8. 12, Par. 7. Malitious Striking in the King’s
Palace, whereby any Blood fhall be fhed, is punithable with the Lofs of
Hand, perpetual Imprifonment, and Fine at the King's Pleafure.

Seff. 2. It leems queftionable from the Conftrudion of this whole Sebef 4
A&, and the general Tenor of the Law-Bocks, whether Striking in a Pa- fﬁrﬁ? 2h of
lace, wherein the King is not at the Time a&tually refident, be within .2 €38 a,
the Statate ; and it is (aid that the Inltance which is given in the rhird Bro Pain. 16,

3Inft 14,
Puph. 206,

H L] - oy . - . Dal. ¢a
Inftitute, of a Perfon’s Hand being cut off for Striking in the Tower, is & iw,p;gg,?s.
not warranted by the Record. 3 Intt. 1 0.

Seft. 3. However it is certain, That by the Common Law which con-
tinues to this Day, Striking in Wetminfler Hall, where the King is only
prefent, as reprelented by his Judges, and by their Adminiftration diftri- ® 'I"P‘-N?-
buting Jultice to his People, is more penal than any Striking in another g[-‘“? ;fa
Place in his actual Prelence 5 for the latter is not punithed wich the Lofs Dilehgo.
of Harid, unlefls fome Blood be drawn, nor even then with the Lofs of “°F 4e5.
Lands or Goods : But if a Perfon draw his Sword on any Judge, in the 4v AT 5.
Prefence of the Court of King's Bench, Chancery, Common {’leas, or I’;E'?-*"‘ 2
Exchequer, or before the Jultices of Affize, or Oyer and Terminer, whe- & '85.F1.
ther he (trike or not, orftrike a Juror, or any other Perfon, with or with. $ee8.2 Ch48.
out a Weapon, he fhall lofe his Hand and his Goods, and the Profits of B‘ji}‘ .
his Lands during Life, and loffer perpetual Imprifonment, 2 if the In- Rol. Ab 76,
di@ment lay the Offtnce as done corame Domino Rege. Hed

Sect. 4. ® Neither can one who is guilty of fuch Offence excule the 5, = 7"
faglc, by fhewing that the Perfon fo ftruck by him gave him the firlt » Kcr-b- 751
Aflault, LouIt

Sect. . < Alfo he whorefcues a Prifoner from any of the Courts above- (:2,5:[;;:;‘.
mentioned, without {triking a Blow, thall forfeit his Goods and the Pro- *:Levin.cos.
fits of his Lands, and fuffer Imprifoment during Life, but not lofe his Noyrs. ™
Hand, becaufe he did not {trike. Cro. Ja. 367,

Seit. 6 4 And he who makes an Affray in the Palace-Yard near the 531
faid Courts, butout of their View, fhall be imprifooed during the King's don 1 b .
Pleafure, and feverely fined, but not lofe his Hand. REE

Set. 7. And not only thofe who are ghilty of fuch an a&oal Vio- pff,“’rf';;‘;‘
lence, but al{o thofe who difturb {uch Courts by threatening or reproach- sir W. Jon.
fut Words to any Judge fitcing in them, are guilty of a_high Mifprifion; i#-
and in thé Time of Edward the Fult, one William de Brace, who, upon 3 Infl, '42:
hearing fudgment given again(t bim in the Exchequer, {id to the Chief Moo 815.
Baron, Roger, Roger, Thou baft had thy Will of wme, which of a long Time
thou haft fonght, and I will remember it, was for thefe Words imprifoned
during the King's Plealure, and ordered to walk from the King's Bench to
the Exchequer, bareheaded and ungirt, and to ask Forgivenefls, &v. And in
the Time of Charles the Firlt, one Harrifon, for rufhing into the Court of
Common Pleas, and faying to Jultice Hutton Gtting there, [ do acenfe ¢, ¢,
Mr. Fuftice Hutton of High Treafom, was fined five thoufand Pounds, and 5o
imprifoned during the King's Plealure, and ordered to go toall the Courts “;“;' .
of Weftminfter- Hall with a Paper on his Head, fhewing his Offence, and ~ %" "%
to make his Submiflion, @. And thele Cafes are the more remarkable,

becaunfe in the firlt, the Offender was ofa very honourable Family ;and in

Q the
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Of Conteinpts against the King's Courts.  Book L
the fecond, a Bachelor of Divinity, and yet condemned to {uch corporal
Punifhiment, the loweflt of which is in Judgment of Law higher than the
greate(t Fine whatever.

Sect. 8. Alfo all who refle® on the Juftice of Honour of thofe High
Courts feem o be indictable and Lighly finable 5 asif one charge an Ex-
emplification under the great Seal to be contrary to the Original.

Sei. 9. Alo he who gives another the Lie in Weflminfler-Halt, (it-
tirg the Courts, thall be bound to Lis good Behaviour.

Seif. 10. And he, who makes an Affray in the Prefence of any of the
King's inferibur Courts of Juftice, is highly finable, but not pusithable
with Lofs of Hand, de.

Seff. 11, And he who fpeaks contemptuouns and reproachful Words
to the Judge of fuch a Court in Execution of bis Office is * immediately
finable by fuch Judge, or, as fome fay, may be b indiced,&e.as <if one
give the Lie to a Judge of a2 Court-Leer in the Face of the Court, or be-
ingd admonifhed by him to pull off his Hat, {ay, I do not value what you
can do, ot tell him in the Face of the Court that he is ¢ forfworn, or call
fhim Fool, ¢bc. or & (ay, If I can not have Fuflice bere, [ will bave it
elfewhere,

Seff. 12, And it was formerly ® holden that a Man might be indicted
for a Slander of the Juftice of tf;e Nation, by refleting on a Sentence
given in any Court Ecclefiaftical or Temporal, whether direltly, aswhere
one {aid that fuch a Sentence given by the High Commiffion Court, was
againlt Law; or obliquely, as where one {aid that fuch a Sentence was
joft, but that the Teftimonies on which it was founded were falfe, or
the Affidavits equivocating,

Setf. 11, But it feems the better Opinion at this Day, That 2 Man
can not be indi@ed for any fcandalous or contemptuous YWords {pokent
of or to fuch Officers, not being in the adtual Execution of their Office s
for fuch an Offence feems rather to proceed from ill Breeding than a Con-
tempt of the Government ;and tho’ it may bea Caufe to bind a Man to
his Goud Behaviour, yet it does not feem to be of {uch Confequence as
to be a (ufficiennt Ground of a publick Profecution, as for an Offence
againft the common Peace, Gve. And agreeably hereto it hath been refol-
ved, That a Man fhall not be indifted for faying, ! That whenever 2
Burgefs of fuck a Town puts on his Gown, Satan enters into bim s oty ¥ That
the Mayor and Aldermen qf[wb « Town are ay great Villains as any that rob on
the Highway; or, 1 That the Fuftices of Peace underfland no more of the
Statutes of Excife than this Fug, mor ome of twemty of the Parliament-Men
who made them 5 or, ™ That Juch a Faftice of Peace is a Fool, and Afr, and a
Coxcomb, for making fich a Warrant, and underfands wo move Law than a Slick-
bill, or, ™ That be i not Jit to be a Fuftice of Peaces %ar that be will do right
or wrong, according as bis AffeHions lead bim s or, © That fuch an Order is 2
Numfenl Order, and that Juftice deferves to be hanzed who made it 5 or,
® That fach a uftice of Peare i1 a forfiworn Wretch, and thar he will fling bir
Purfe at him; or for 4 faying to 2 Mayor af a Town, Tox, Mr. Ms or, [
do wot care a Fart for yoxs You. Mr. 1‘&-1}01‘, are 4 Rogue and & Rafeal 5 or,
for r (aying, That t&ﬁuﬂice: of Peace bave nothing to do with the Excife.

Seff. 14. And not only thofe who difturb the Adminiltration of Ju-
ftice by dire& Contempts offered to the King's Courts, but alfo all fach
as are guilty of any injurious Treatment of thofe Perfons who are nnder
the mote imimediate Protettion of thofe Courts, are highly punithable by
Fine and Imprifonment; as if a Man affault or threaten his Adverfary for
fuing &im, or a Counfellor or Attorney for being employed againft him

or



Chap. 22.  Of Contempts aguinst the King's Prevogative. 59
or a Juror for giving a Verditt again(t kim, or a Goaler for keeping a 2 RolAb.5¢
Prifoner in fafe Cuftody. B

Seit. 15.  Alfo all who endeavour to ftifle hie Truth, and prevent the
due Execution of Juftice, are highly punifhable, as thofe who being exa- 153 4y
mined before the Privy Council concerning their Knowledge ofa Crime,
whereof a third Perfon is accofed, difclofe what pafled in {uch Examina- , -
tion, in order to fuppre(s a farther Difcovery ; and alfo all thofe whodif> 7kl pe, Pais
fuade, or but endeavour to dilfuade a Witnels from giving Evidence a- 164 _
cainft a Perfon inditted, A2, or who advife a Prifoner to ftand mute on ?pf,chL],;,
his Arraigment, &¢. And it was anciently holden, that if one of the b.a.
Grand Inqueft difcover to any Perfons indicted the Evidence againft $.P.C. 1.

i 4 A.36B.
them, he is an Acceffary to the Offence, whether Treafon or Felony 5 and 0 3

at this Day it is agreed, that he is guilty of a high Mifprifion, punifhable Bw.Cor, 3.
by Fine and Imprifonment. H.P.Coy.

-;u 1 Lcim. ’
- do%,

CHAPD XXIL
Of Contempts againft the Kings Prerogative.

SeiZ. 1, Ontempts again(t the King’s Prerogative are of (o various 2

Nature, that they can not well be reduced to any certain
Heads; however, the Principal of them fe¢rn to come under the follow-
ing Particulars;

1. Refofing to affift the King for the Good of the Publick. * Moore 778,
2. Preferring the Interefts of a foreign Prince to that of our own. T 180,
3. Difobeying the King's Jawful Commands or Prohibitions, ns_f._c"};,.a_
Fitz Coro.
Self. 2. Firlt therefore, It is a high Offence for any Subjec to deay %%

the King that Affiftance for the Good of the Puablick, either in his Coun- .. 4.4
cils or Wars, which by the Law he is bound to give hims as for a Peer ¢ 2 RoL A
not to 2 come to the Parliament at the Day of Sammons, or to b depart i X 1%
from thence without the King’s Licence or for a © Privy Counfetlor to 44 43
refufe to give his Advice on an Affair of State; or for any d private Sub. 31 83
jet to ¥efufe to ferve the King in Perfon, if be be able; or to find ano- ,g‘gé‘;.;h 1.
ther, if he be not able, in the Defence of the Realm, again{t Rebels arld asEd3 ch8.
foreign Invadersy, or, as fome fay, to refufe to lerve the King for Pay in ',"IHI‘,“':_!'”'
his Wars abroad. ch.1 &8,

Sei. 3. Secondly, Itis fo high an Offence to prefer the Interelts of E:'“mc*]';
a foreign Prince to that of our own, that it is criminal to do any Thing ;n, s';'b 840
which may but incline a Man fo to do; a3 to réteive a Penfion from 2
foreign Prince without the Leave of our King,

Sezf. 4. Thirdly, It is alfo a high Crime to difobey the King's law- Cro. Ca 1534
ful Comwands or Prohibitions as by obftinately refufifig Obedience to Clo- Ca.251-
his Writs; of contemnirig a Summons from his Council to appéar before Hob 235.
them ; or not anfwering {uch Queltions in relation to a Matter wherein ﬂ%;?%%l 2
the Intereft of the State is concerned, as thall be propofed by the Privy py. 176 Pl
Council ; or refufing to give Evidence to aGrand Jury concerning a ao,g'.nfﬁé
Crime (for which ||the Court may impofe an immediate Fine); or not l,:,{'om'; 359,
returning from beyond Sea upon the King’s Letrers to that Purpofe 5 (for 779 Lane 4.
which the Offender’s Lands (hall be feized till he return, and wher:j he 311‘;’.“:‘_-?’?;9-

2 [a]=] T

3 Inft. 544
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does return he (hall be fined) or aflembling 2t 2 Turnament againft the
King's exprels Prohibition 5 or going beynnd Sea againft the King’s Will
expre(ly fignified, either by the Wric, Ne exeas Regnsan, (which may be
diretted as well to a Layman as to a Clergyman, and on the Suggeltion
of a private as well as of a publick Matterj or under the Great or Privy
Seal or Signet, or by Proclamation. o '

SefZ. 5. Allo every Contempt of a Statute is indiftable, if no other
Punilhment be Jimited.

C H AP XXIIL
Of Contempts againft the King's Perfin or Governmens.

Sect. 1. LL Contempts againft the King's Perfon or Government are

‘A very highly criminal, and punithable with Fine and Impri-
fonment, and fometimes with the Pillory, by the Difcretion of the
Judges, upon Conlideration of all the Circumftances of the Cafe; bge
inafmach as it is generally obvious to common Senfe_, i what Cales and
to what Degree a Man is guilty of this Offence, and it would be endlefs
to enumerate all the Particulars, I {hail content my felf with glancing at
fome of the molt general Heads 5 as, )

St 2. L The charging the Government with Oppreflion or weak
Adminifliration as by faying, That Merchants are firewed up bere in Eng-
land more than in Turkey ; or, That it is a good World when beggarly Priefls
are made Lords, &ec.

Sect. 3. 11 The doing an A which impliedly encoprages Rebellion
as by abfolving Perfons at the Gallows, who being condemned for High
Treafon, thew no Sign of Repentance, but perfitt in jultifying the Fadt
or by drinking to. the pious Memory of a Perfon executed for High
Trealon.

Sedt. 4. Il Endeavouring to frighten the King into a Change of his
Meafures with threats of the Uneafinefs of his Subje@s; as by fubferibing
a Petition to him, in which it is intimated, that if it be denied, many
Thoufands will be difcontented, &ve.

Se#. 5. 1V, Spreading falle Rumours concerning the King's Inten-
tionss as that he defigns to grant a Toleration to Papilts, &,

Sei. 6. V. Charging him with a Breach of his Coronation Qath.

Se. 7. VI Speaking contemptuoufly of himy as by curfing him,
&-c. or giving ouat that he wants Wifdom, Valour or Steadine(s ; or in ge-
neral, doing any Thing which may leflen him in the Efteem of his Sub.
je&s, and weaken his Government, or raife Jealoufies betweeen him and
his People,

Sec. 8. Alfo it is faid to be an Offence, for which a Man may be in.
dicted, to refufe in 2 foreign Port to pay the ufual Cuftoms, becaufe jp
may caufe a Breach between our King and the King of the Country.

2 CHAD.
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CHAP XXIV.
Of Contempts againft the King's Title.

COntempts againft the King's Title are of two Kinds,

1. Denying his Title.
2, Refufing to take the Oaths required by Law for the Support of
his Government.

Sf7. 1. The firlt Offence of this Kind, viz. That of denying the Yely. 107,
King's Title, hath by fome been carried fo high as to be adjudged an 2Ro! Re.go.
Overt-AQ of Compafling his Death 5 however, it is certainly moft high- **1™ 4*%
ly criminal, and punifhable with Fine and Imprifonment, and alfo fuch
infamouns corporal Punithmene as to the Diferetion of the Court fhall feem
proper, according to the Heinoulne(s of the Crime and the Circumftances
of the Parties 3 as if 2 Man in Writing or Difcourfe fhall maintain that
the King is an Ufurper, or that another hath a better Title to the
Crown, &-«. for fuch like Infinnations maunifeftly tend to raife Tumalts
and Diforders in the State, and to alienate the Affe@ions of the People
from the Prince, and incline them to favour the Pretenfions of another s
and it is highly preflumptuous for private Perfons to intermeddle with
Matters of fo bigh a Nature; and it will be impoffible to preferve the
Peace of a Government, unlef(s Subjelts will quietly fubmit themfelves
to thofe whom Providence has placed over them, and prefer the publick
Good to their own private Inclinations and Opinions : For otherwife,
whenever the Title to the Crown {hall happen to be contefted, it will be
impoflible to end the Difference without perpetual civil Broils and Diffen.
fions, and the Prince who prevails will be tempted to efteern thofe of the
contrary Party racher as Enemies than Subjects, If he finds them ready and
defirous to lay hold of all Opportunities to difturb his Government, and
fhake off their forc'd Obedience.  And fince there is no Tribuhal but that
of Heaven, to which Princes can appeal for the Decifion of their Titles,
when that {eems {o far to have declared in Favour of one as to give him
quiet Pofleflion of the Throne, the publick Peace, which is the End of all
Government, requires a dutiful Submiffion to him s and it is the highefk
Madnels to give up that Eafe and Security which we may enjoy from a
peaceful Obedience, in excbange for thar Diforder, Uncertainty, and
Blood(hed, which cannot but be expected from an Attempt to wrelt the
Sceptre out of the Hands of our Prince 5 and it is the highett Ingratitude
to make no other return but Dilloyalty and Rebellion, for all the Hap-
pine(s we can enjoy under a jult Adminiltration; and it is the greateft
of Abfurdities to think that the Good of the Community, for the {ake of
which all Government was infticuted, ought not to be preferred before
the difputed Title of a particular Perfon or Family: All we can defire
from Government, is the fecure Enjoyment of what we may call our
own, and whether this, or that Competitor to the Crowa be the Inftru-
ment of this Happinefs to us, {cems little to concern us.  Let the Title
of one out of Pofleflion of the Throne be never (o plaufible, it muft have
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its original Foundation from fome pofitive Law; which, when it cannot
take Effcét without involving a Nation in Difcord and Confufion, the
avoiding whereof is the very End of ail Laws, it muft give way to the
publick Neceflity of the State; for there can be no human Inftitutien
what(vever, but mnft be Himited by this implicit Referve from the firft
Principles of Reafon, that where-ever the Execution of it fhall be abfo-
lately inconfiftent with the Happinefs of the People for whofe fake it
was ordained, it ought fo far to be {uf;ended.

Secit. 2. For this and many other fuch like Reafons, the Law has al-
ways had a molt tender Regard for the Security of the Prince in Pofiel-
fion of the Crown, and as it has made it High Treafon to compafs his
Death, &-. as appears from Chap. 17. Se& 11, &v. {o hath it alfo made it
bhighty Penal in any inferiour Degree to difturb or difquiet his Government.

As to the fecond Kind of Offences of this Nature, wiz. That of refufing
to take the OQaths required by Law for the Support of the King’s Govern-
ment; | thall confider,

1. The Offence of refufing the Qaths required for this Purpofe by the
Common Law.

2. The Offence of refufing the Oaths required by Statute.

Set, 3. As to che firft Particular, ic feems to be a high Contempt at
the Common Law to refufe to take the Oath of Allegiance to the King,
which all Laymen above the Age of twelve Years are bound to take at
the Torn or Caurt-Leet, & and {urely nothing can be more unreafo-
nable than to deny the King, whofe Government we are happy under, all
froper Aflurances of our Fidelity ¢o him, for how can we expect to en.
oy the Privileges of Subje@s from one to whom we refufe to acknows
ledge our [elves Subje@s, or hope for Prote@ion from one, whom we pro.
voke to cfteem us as his Enemies, or blame that Government for treatin
us as Malecontents, to which we give fo jolt a Caufe to fuf{pect dur Fide-
lity » If we confult the Law of God, that will tell us, That the Powers that
be are prdained of God 5 If we will hear the Voice of Reafon, that will con-
vince us, that not only the Peace and Safety of the Community, but alfo
our own Prefervation requires us to pay a dutiful Obedience to thofe who
govern us; and can we think ic unlawful to engage our {elves to do what
it is our Duty to do? If we will confult the Pra&tice of all Nations, that
will (hew us, chat even Conquelt, which is the weakeft of all Titles, has
always been efteemed to give the Conqueror fuch a Right to the Obe-
dience of the Conquered, that vpon his taking them into bis Proteion,
they have in all Ages been ready to promife a reciprocal Obedience; and
i we will confult our own Laws, we (hall find them to dire& us to pay
our Allegiance te the King who governs us, as has been fully proved in
the Chapter of High Treafon.

Sec?. 4. As to the fecond Kind of Offences of this Nature, viz. That
of refufing the Oaths required by the Statute for the Support of the Go-
vernment, I {hall confider,

1. The Offence of refufing the Oaths of Allegiance and Supremacy.

2. The Offence of refufing the Oath of Abjuration,

Se. 5. As to the firlt of thefe Offences, iz, That of refufing the
Oatbs of Allegiance and Supremacy, which fince the Reformation of Re-
ligion have been thought neceffary to be required from all Perfons, efpe-
cially from thofe who are intrufted with an Office, in order to fecure our
Princes from theIntrigues of Popes, who have often taken upon them to
difpen(e with Oaths of Allegiance made to (iuch Princes whom they are
pleafed to call Hercticks, and to perfwade the People that they may law-

1 fully
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fully depofe thofe who have fo far incurred the Difpleafure of the Bifhop
of Rome, as to be excommunicated by him, it having been {hewn already
in Chap. 8. under what Penalties Officers are bound to take the (aid
Qaths and in Chap. 19. 8. 27, & how far al) Perfons whatfoever are com-
pellable to take them under Pain of incorring a Premunire, 1 fhall only
eake Notice in this Place, of the Method of Proceeding on 1 Will.e Mar. 8.
by which it is enacted, That ‘Perfons refufing the faid Ouths being tendered
to them by Perfons lawfully autborized to tendsr the fame, fball be committed by
the Perfons making fich @ Tender for three Months, wnlefs they fhall pay fuch
Sume not excieding 40 1. as the Perfons who fball make fuch Tender fhall require
of them, and if they refufe again at the End of the three Monshs, that they fhall
be inmprifoned fix Months, or pay a Sum not above ten nor under frve Ponnds,
and alfo find Sureties for their good Bebaviour and Appearance at the next Af:
fizes, where if they refufe the faid Oaths, they [hall be incapable of any Office,
and continue bound to their good Bebaviour, and i they refufe the Declaration
mentioned in 30 Ca. 2. they fball faffer as Popifh Recufants convitd.

Sedd. 5. It [eems to be the Intention of this Statute, ro give the Go-
vernment an Eledtion to proceed either on the mild Method therein pre-
feribed, or the more fevere one appointed by the former Laws, according
to the Circumftances of the Cafe, and Quality of the Offender, .

Sect. 6. As tathe fecond Offence of this Kind, #iz. That of refufing
the Qarh of Abjuration, the fame depends on thofe Laws, which the Nation
has been of late under a Necellity of eftablifking, by adding a2 new Limi-
tation to the Law relating to the Succeflion of the Crown, excluding aif
Papifts from a Pollibility of inheriting it 5 who, if they be true to their
Engagements to their own Religion, cannort but be falfe to thofe they ma
make to ours, and can never be expeded to execute thole Laws, which
they cannot but think void, as being repugnant to the Laws of God ; or
to defend thar Faith which they think damnable ; of to obferve thofe
Qaths, which fecm to them to bave been ordained for the Support
of Irreligion. And from thefe Confiderations they have been difable
from inheriting the Crown, it feeming of abfolute Neceflity in
oor prefent Circumftances for the good of the Community, to ‘make
fuch an Alteration in the Law, which like all other humane Laws depen-
ding merely on the Policy of Men, feems to have nothing in it fo facred
as to oblige the People unalterably 10 abide by it to the Hazard of their
common Safsty, Peace and Happinels, for the fake whereof it was at firfk
ordained : For furely, there cannot be fo much Danger to the common
Good from {uch an Alteration, as muft needs follow from the Govern-
ment of a Prince, whofe Conlcience is under the Influence of thofe, who
are implacable Enemies to the Religion of his Country, and who thinks
him{elf bound by his Duty to God and his Church, ‘to promote that In-
terelt, which bis People think themfeives under the like Obligations ro
oppafe: From which unbappy Circemftances nothing can be expe@ed
but endlefls Faétions and Difcords, and irreconcileable Jealoufies and Dif
trufts between Prince and People, which if they break not into an open
Ruptare, will at fealt be attended with {uch Convulfions and Uneafinefiés,
28 render a State of Government fearce one Degree more fecure than a
State of Anarchy and Confufion

Setf. 7. For the remedying of fuch like Inconveniences, it having
bzen thought proper to exctude all Papifts from the Crown, it was like-
wile thought expedient to fecare the prefent Settlement, by obliging all
Officers, . to take the Oath of Abjuration, as to which it s enalted

by
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by 13and 14 Will. 6. aod 1 Geor. ¥3. That all Perfons who fodll be aduitted,
&c. into any Office Cioil or Military, (mot being anOffice of Inberitance, exceuted
by a lawful Deputy) or fhall receive any Pay, Salary, Fee or Wages, by Reafon
of any Patent or Grant from the King, or that have 4 Command or Place of
Truft ander the King, &c. or fhall be adpritted into any Service or Iygbjmmt
in the King's Houfbold or Family, or of bis Royal Highnefs George Prince of
Wales, or ber Royal Highnefi the Princefs of \Wales, or their Iffue, and all Ee-
clefiaftical Perfons, Heads or Gouvernors, of what Dengmination foever, and alf
atber Members of Colleges and Halls in any Univerfity, that fhall be of the Foun-
dation, or enjoy any Exbibition, being of, or as [oon as they (ball attain the Age
of cighteen Years, and all Perfons teaching or reading to Pupils in any Univeefity

or elfewhere, and all School mafters and Ofbers, and all Preachers and Teachers
of feparate Comgregations, High or Chief Conftables, and every Perfon who fhall
ai as Serjeant at Law, Counfellor at Lew, Barvafter, Advocate, Attorney, So-

Licitor, Proctor, Clerk, or Notary, by praitifing in any Manner as fuch, 2 any

Court or Conrts whatfoever within that Part of Great Britain called England,

fhall within three Months after they fhall be adwmitted imto, or enter upon any fuch

Preferment, Benefice, Office, or Place, or come into fuch Capacity, or take wupon

ther fuch Practice, Imployment or Bufinefs, take and fubferibe the Oaths of Al

legiance, Supremacy and Abjuration, at one of the Conrts at Weltminfter, or a2

the General Quarter-Seffions of the Peace where they [ball refide, or othermife tbey

Jhall be iplo falo adjudged incapable, and difabled in Law, to bave, occupy, or

anjoy the fgid Offices, 8. and if they fball by themfelves, or Deputy or Trufiee,

execute any the Jaid Offices, 8c. and fhall be thereof convicE, &e. they fhall be dif-

abled to profecute any Suit at Law or Equity, or to be Guardians, Executors, ov

Admr’n}t;ﬂmtar.r, or capable of any Legacy or Deed of Gift, or to be in uny Of.

fice within this Realu, or ¥o wote at any Eletion for Members of Parliament,

and fball forfeit five bundred Ponnds, 8ic.

St 9. And it is farther ena&ed by the faid Statute, That any two
Fufbices of Peace, or any other Perfon or Perfons who fball be by the King for
that Purpofe fpecially appointed by Order in the Privy Council, or by Commilfion
ander the Great Seal, may adminifter and tender the faith Qaths to any Perfon
what focver, whom they fboall fufpect to be dangerous or difaffeited; and that if any
Perfon to whom the faid Oaths fhall be fo tendered, fball neglelt or refufe to take
the fames or if any Perfon being fummoned by the faid Fuftices, &c. in order
#0 take the faid Oaths, either in proper Perfon, or by Notice left at his Place of
Abode with one of the Family, fball negle@® or refufe to appear, &e. fuch Refufal
Jhall be certified at Seffions, &c. and from thence to the King s« Bench or Chan-
cery, &e. and every fuch Perfon fo negleiting 1o sake the faid Qaths, fhall be ad-
judged a Popifh Recufant convit¥, &c.

Seif. 10. " And it is farther enadted by the faid Statute, That if eny
Member of either Univerfity fhall neglett to take and fubforibe the {aid Oaths ac-
cording to the Intent of the faid A, or to produce a Certificate thereof, under the
Hand of fome proper Officer of the refpective Courty and canfe the fame to be en-
tered in the Regiffer of the proper College or Hall, within ome Month after his ha-
ving taken and fubferibed the faid Qaths 5 and if the Perfons in whom the Right
of Eletion of fuch Member fhall be, do neglel® to elel? fome fitting Perfon in bis

ead within twelve Months, &c. that then the King may, under the Great Seal
or Sign Mannal, nominate fome fitting Perfon qualified according to the local
Statutes g Juch College, &e. and if the Head of any College, &c. fhall neg-
lett to admit fuch Nominee, by the Space of ten Days after fuch Admilfion foall
be demanded of bim, that then the local Vifitor fhall admit the faid Nominee,
and if fuch Vifitor fhall negleit or ryitﬁ: to admit fuch Perfon within the Space
of one Momth afier the fame fhall be demanded, that then the Conrt of King's.

I
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Bench may iffuc @« Writ of Mandamius #o fuch Vifitor to admit Juch No-

wnnee, &c,

Seiz. vi. And it isfarther enadted by the faid Statute, That o Pecr
foall wote or make bis Proxy, or fit in the Houfe of Peers during any Debate,
and that no Member of the Houfe of Commons fhall wote or f# dnring any De.
bate in the faid Houfe, after the Speaker is chafen, until be fhall bave taken the

Jaid Oaths, &c. wnder Vain of 1he Difabilities and Forfeitures above men-
‘fﬂ”ed, &C.

CHAP XXV
Of FEelony.

Ffences mote immediately againft the Subje® are either Capital or
ot Capital.

The Capital are eicher by the Common Law or by Statute.

Seft. 1. Thofe by the Common Law come generally under the Title
of Felony, which, ex.vi Termini, fignifies quodlthet crimen felleo animo per- 11ntt. 391,
petratum, and can be expreffed by no Periphraflis, or Word equivalent,
without the Word Felorice,

Sect. 2. Felony is (aid fo be included in High Treafon, and confe- H. P. C. 11,
quently 2 Pardon of Felony difcharges an IndiGment of High Trealon, ;II{D 405 4
if it want the Word Proditiorie. o

SetZ. 3. 1t is always actompanied with an evil Intention, andthere-
fore thall not be imputed to a mere Miftake or Mif-animadverfion, as
where Perfons break open a Door, in order to execute 2 Warrant, which ;
will not juftify fuch a Proceeding ; Affictio enim tua nomen imponis operi o " fib-s.
Yo 5 stem crimen non contrabitur wifi nocendi voluntas imtercedat. But the
bare Intention to commit a Felony is fo very criminal, That at the Com- §. P.C. 15,4,
mon Law it was purithable,as Felony, where it miffed its Efect through 2% b p
fome Accident, no way lefleriing thé Guilt of the Offender; bue it feerms £ $id. 330,
agreed at this Day, That Felony {hall not be imputed to a bare Intention 231.

to commit it, yet it is cerain that the Party may be very feverely fined ¥ Mod: 226
for fuch an Intention.

CHAP XXVIL
Of cafual Death and of Deodands.

F Capital Offences at Common Law more immediately again(t the
O Subjett, there arc three principal Kinds:

1. Such as are committed againft his Life:

2. Such as are againtt his Goods.
3. Such as are againft his Habitation.

) Sec?, 1,
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Seff. 1. There is another mix’'d Kiond of Capital Offences, which con-
filts in the Hinderance of the due Procefs of publick Juftice, which I
thall confider in che {econd Book, wherein 1 fhall treat of the Mcans of
bringing Offenders to their due Punifbment.

Sedf, 2. Offences againft the Life of a Man come under the general
Name of Homicide, which in our Law fignifies the killing of a Maan by
a Man,

Sect. 3. But before I treat hereof, it may not be improper to confi-
der the killing of a Man merely per Iﬂfm'!:mim_x, occafioned by fome
Animal or Thing without Life, without the Defanlt of Procurement of
another Man, as where one is kiiled by a Fall from a Horfe or Cart, ¢
which, though it be not properly Homicide, nor punithable asa Crime,
yet is taken Notice of by theLaw, as far as the Nature of the Thing will
bear, in order to raife the greater Abhorrence of Murder, and the un-
happy Inftrument or Occafion of fuch Death is called a Deedand, and
forfeited to the King, in order to bedifpofed of in pious Ules by the King's
Almoner; as alfo are all fuch Weapons whereby one Man kills another,

Se¢t. 4. It feems clearly fettled, Thae a Horfe, ¢ killing an Infant
within the Age of Difcretion, are as much forfaited as if he were of
Age : But formerly it was holden, That a Horfe or Cart, by a Fall from
which an Infant was {lain, were not forfeited, perhaps for this Realon,
becaufe the Misfortune might rather feem owing to the Indifcretion of the
Infant than any Default in the Horle, &2 But this Diftin&ion has not
been allowed of late s for the Law does not ground the Porfeiture on
any Default in the Things forteited, fince it extends it to Things with-
out Life, to which ’tis plain, that no manner of Fanlt can be imputed.

Seif. 5. Alfo by the Opinion of our ancient Authors, Things fix'd to
a Frechald, as the Wheel of a Mill, a Bell hanging in a Steeple, &,
may be Deodands, but by the later Refolutious they cannot, unlefs they
were {evered before the Accident happened.

Se’f. 6, However, as it is agreed by all, a Ship in [alt Water, whe-
ther in the open Sea or within the Body of a County, from which a
Man falls and is drowned, is not forfeited, becaufe Perfons at Sea are
continually expofed to fo many Perils, that the Law imputes {fuch Mis-
fortunes happening there, rather to them than to the Ship. Alfo it feems
clear, That when a Man riding on a Horfe over a River is drowned
through the Violence of the Stream, the Horfe is not forfeited, becanfe
not that, but the Waters caufed his Death : Bur it is {aid, Thar a Ship
by a Fall from which a Man is drowned in the freth Water fhail be
forfeited, but not the Merchandize therein, becaufe they no way contri-
bute to his Death. And by the fame Reafon it {cems, That if a Man
riding on the Shafts of a Waggon fall to the Ground and break his
Neck, the Horles and Waggon only are forfeited, and not the Loading,
becaufe it no way contribated to his Deaths for which Caufe, where a
Thing not in Motion caufes a Man's Death, that Part thereof only which
is the immediate Caufe is forfeited. As where one climbing upon the
Wheel of a Cart while it ftands {till, falls from it and dics of the Fall,
the Wheel only is forfeited: But if he had been kiiled by a Bruife from
onc of the Wheels being in Motion, the Loading al{o wonld have been
forfeited, becanfe the Weight thereof made the Hurt the greaters and
it is a general Rule, That where ever the Thing whichis the Occafion of
a Man’s Death is in Motion at the Time, not only that Part thereof, which
tmmediately wounds him, bue all Things which move together with it,

3 and
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and Lelp to make the Wound more dangerous are forfeited alfo s for the
Rule is, Omnia quaque movent ad Moriem, funt Deodanda,

Sef. 7. ln alt chefe Cafes, if the Party wounded die not of his 1 p.c. .
Wound within a Year and a Day after he reccived it, there fhall be no- $- P.Coarb
thing forfeited, for the Law does not look on fuch a Wound as the Caufe
of a Man’s Death, after which he lives {o long : But if the Party die Dsit.es g7,
within that Time, the Forfeiture thall have Relation to the Wound given, f{“]?“'“a‘ﬁ"'
and cannot be {aved by any Alienation or other Adt whatloever in the el G5
mean Time. s Co.115.b

Sest. 8. However, nothing can be forfeited as a Deodand, nor feized Co.Li 115,
as fuch, till it be found by the Coroner's Inqueft to have caufed a Man’s §.p 2F.27:
Death 5 but after fach Inguifition, the Sherift is an{werable for the Value Pule g
of it, and may levy the fame on the Town where it fell, and therefore .4 Bd. -4
the (nqueft ought to find the Value of it. offui Carone-

C H AP XXVIL
Of Felo de fe.

HOmicide properly [o called, is either againft a Man's own Life, or
that of another.

In treating of Homicide againft a Man's own Life, I thall confider:

1. In what Cafes a Man thall be {aid to be a Felo de f2.
2. What he thall forfeie for this Offence.

Seit. 1. As to the firft Point, I fhall take it for granted, That in Crom. 32000,
this as well as in all other Felonies, the Offender ought ro be of the 3H';, C a8
Age of Difcretion, and Compos Menmtis, and therefore that an Infant kil- Dat cap 9-.
ling himfelf under the Age of Difcretion, or a Lunatick during his 3Taft 55
Lunacy, cannot be a- Felo de fe.

Seci. 2. But here I cannot but take Notice of a ftrange Notion,
which has uhaccountably prevailed of late, That every one who kills
himfelf, muft be Nom Compos of Cousfe; for it is faid to be impoflible, 3 Mod. 100.
That a Man in his Senfes fhould do a Thing fo contrary to Nature and
all Senfe and Reafon.

Sect. 3. 1f this Argument be good, Self-Mutder can be no Crime, for

a Madman can be guilty of none: But it is wonderful that the Re-
pugnancy to Nature and Reafon, which is the higheft Aggravation of
this Offence, {hould be thought to make it impoflible to be any Crime
at all, which cannot but be the neceffary Confequence of this Pofition,
That nooe but a Madman can be guilty of it. May it not with as moch
Reafon be argued, That the Murder of a Child or of a Parent is againit
Natuore and Reafon, and confequently that no Man in his Senfes can
commit it?> But has a Man therefore no Ufe of his Reafon, becaufe he
a@s againft right Reafon > Why may not the Paffious of Grief and
Difcontent tempt 2 Man knowingly to at againft the Principles of Na-
ture and Reafon in this Cafe, as thofe of Love, Hatred and Revenge, and
fuch like, are toc well known to do in others?

Setf. 4.
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Sefl. 4. However our Laws have always had fuch an Abhorrence of
this Crime, that ot only he who kills himfelf wich a dcliberate and di-
re@ Purpofe of fo doing, butallo in fome Cafes he who malicioufly at-
tempts to kill another, and in Purfiance of fuch Attempt unwillingly
kills himfelf; fhall be adjudged in the Eye of the Law a Filo de f¢5 for
where-ever Death is caufed by an A& done with a murdrous Intent, it
makes the Offender a Murderer; and therefore if A. difcharge a Gun at
B. with ad Intent to kil him, and the Gun break and kill 4. or if 4.
ftrike B. to the Ground, and then haftily failing upon him wocnd him-
felf with a Knife which B. happens to have in his Hand and die, in both
thefe Cafes 4. is Felo de fe, for he is the only Agent.

Sef. 5. But if B. being (o affanlted had been driven to the Wall,
and helden up a Pitch-fork or Knife, ftanding in his Defence, and 4. had
haftily run upon the fame and been {lain, B. fhould be adjudged to kill
him in his own Defence.  And for the fame Reafon perhaps in the Cafe
above, if B. after he had fallen to the Groond, had holden up his Kunife
or Sword in his Defence, and 4. had fallen thereon and been {lain, B.
fhould be judged to kill him f6 defendendo ; for here B. exerts his Srrengtht
in his own Defence, and by fo doing occafions the mortal Wound re-
ceived by 4.

Seif. 6. He, who kills another upon his Defire or Command, is in
the Judgment of the Law as much a Murderer, as if he had done it
merely of his own Head, and the Perfon killed is not locked upon as a
Felo de fe, ina{much as his Affent was merely void, as being again(t the
Laws of God and Man : But where two Pexfons agree to die together,
and one of them at the Per{wafion of the other buys Ratsbane, and
mixes it in a Potion, and both drink of it, and he who bought and
made the Potion, furvives by ufing proper Remedies, and the other dies,

Moore 754. perhaps it js the better Opinion, That he who dies fthall be adjudged a
PLaoH Felo de f, becaufe all that happened was originally owing to his own
+5.p.C. 159, Wicked Purpofe, and the other only put it in his Power to execute it
F.G.26z, ~ in that particular Manner.

He Seff. 7. 2 As to the fecond Point, viz. What (uch an Offender fhall
Plow. Con. Torfeit, it feems clear that he thall forfeit all Chattels Real or Perfonal,
263,263, which he hath in his own Right, and alfo all foch Chattels Real whereof
Tine: 1832 he is poflefled cither jointly with his Wife, or in her Right ; and allo all
3Inft. 55, Bouds and other Perfonal Things in Attion belonging folely to himfelf;
;5&“'6;47;- and atfo al! Perlonal Things in Aicn, and, as {fome {ay, entire Chattels
Koyt 7. in Poffeffion, to which he was intituled jointly with another, on any Ac-
Pow. Com. — count except that of Merchandize : But it is faid, That he fhall forfeit a
e, Moiety only of fuch joint Chattels as may be fevered, and nothing at all
b Flow. Com. OF what he was poffefled of as Executor or Adminiltrator.

éreb.a6as.  Seit. 8, b However the Blood of a Felo de f¢ s not corrupted, nor his
sIntt s, Lands of Inheritance forfeited, nor his Wife basred of her Dower.
tSmnd. 363, Sezf. 9. € Alfo no Part of the Perfonal Eftate is vefted in the King,
ren 5% before the Self-Murder is found by fome Inquifition ; and confequently
: Mod.s3.  the Forfeiture thereof is faved by a Pardon of the Offenice before fuch
3 Mod. 100, Finding.

Comier.8.  SefZ. 10. 4 But if there be no fuch Pardon, the whole is forfeited im-
3 Keb. 67, 63. mediately after fuch Inquifition, from the Time {uch mortal Wound was
:é’:"“‘ Com. given, and all intermediate Alienations are avoided.

HP.Cay  Seif. 11. ¢ And fuch Inqnifitions ought to be by the Coroner Juper
iﬁ"'p’}:"; wifiunt Corporss, if the Body can be found; and an Inquifition fo taken, as
Il ss. . fome G5y, cannot be traverfed.

3 Sefk 13,
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Sei#. 12, But if thie Body cannot be found, (o that the Coroner; who 3ot s5.
has Authority only fiper vifum Corporis, catinot proceed, the Inguiry may ,'ﬁtff’:'
be by Juftices of Peace, (wwho by their Commiflion have a general Power v
to inquire of al] Felonies) or in the King's-Bench, if the Felony were
committed in the County where the faid Court fits; and fuch Inquifitions
are traverfable by the Executor, &,

Sed. 13, Ao all Inquifitions of this Offence being in the Nature of Si 377,
Indidiments, ought particularly and certainly to fet forth the Circum-
ftances of the Fadt, as the particular Manner of the Wound, and that it
was mortal, &v. and in the Conclufion add, That the Party in fuch man-
ner murdered bimfelf. _

Seff. 14. Therefore if cither the Premifles be infufficient, as if it be 3 Lev. rqn.
found that the Party flung himfelf into the Water, & fic feipfin emergiz, 3 M- 10
which is Nonferice, (becaufe emergo fignifies only to rife out of the Wa-
ter) or if there be wanting the proper Conclufion, & fie feipfum mur- 2 Lev. 152,
dravit, the Inquifition is not good. ' i Salk.

Segf. 15, Yetif it be full in Subftance, the Coroner may be ferved :Sid.azs,259

with a Rule to amend a Defe in Form, 3 Mod. ror.
t Keb.gog.
Ser 1 Ssund,
%73.for Pro-
ceft from the
Crown. Office on

CHAP XXVIL fsk o g
Debrer gf "
Of f@ﬂ%ﬂblﬂ Homicide. Felo de fe.

[ Omicide againft the Life of another either amountsto Felony, or
% does not.

Thar which amounts not to Felony, is either juftifiable and caufes no
Forfeiture at all, or excufable and canfes the Forfeiture of the Party’s
Goods.

And firft of Jultifiable Homicide, concerning which I fhall premife
thefe general Ruoles:

Seif. 1. I Ie moft be owing to fome unavoidable Neceffity, to which Vid. Seit. as.
the Perfon who kills another mult be reduced without any manner of
Fault in himfelf.

Secf. 2. 1L There muft be no Malice coloured under Pretence of Ne- = Rol. Rep,
ceflity ; for where-ever a Perfon, who kills another, alts in Truth gpon 27 120

. Kelynge 18.
Malice, and takes Occalion from the Appearance of Neceffity to exccute H p. 6 53,
his own private Revenge, he is guilty of Murdet. Bradt. lib. 3.

Sett. 3. (L According to the Opinion of the old # Books, (which in (¥} | .,
this refpect feem to be contraditted by b othars more modern) it feems, Malcfigor
That one may fet forth a Fa&t, amounting to jultifiable Homicide, in a i Parcis.
Special Plea to an Inditment or Appeal of Murder; and that the fame ., aoq 5s
being found true, he fhall be difmifled, without being arraigned or en- 27 AfL 41,
forced to Plead Not guilty.  And indeed it {eems extreamly hard, That 371.6.20,
a Sheriff or Judge who condemn or execute a Criminal, &e. fhould be g, 'Appeay,
forced on a frivolous Profecution, to hold vp their Hands at the Bar for 5. 129
it, &c. But it is agreed, That no one can plead a Fa&t amounting to "0 o
Homicide f defendendo, or by Mifadventure, but that in fuch a Cafe the v35H.6.11 b,
Defendant mult plead Not guilty, and give the Special Matter in Evi- §%

T

§
Bro. Appesl.
dence: 4oa TP

s laft 316, ¢ 1Inft, 283 H P C. 8. Bro. Covo, 1.
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Of 7uﬁ{ﬁaéle Homicide. Book I

dence : And it is alfo agreed, That where a Special Tact, amounting to
juttifiable Homicide, is found by the Jury, the Party is to be difmiffed,
without being obliged to purchale any Pardon, &

Juftifiable Homicide is cither of a publick or private Nature.

That of a publick Nature, is fuch as is occafioned by the due Execu-
tion or Advancement of publick Juftice.

That of a private Nature is fuch as happens in the jult Defence of a
Man's Perfon, Houfe, or Goods.

And firt, I thall confider juftifiable Homicide in the due Execution of
publick Juftice, as to which the following Rules mu(t be obferved :

Sect. 4. L. The Judgment, by Virtue whereof any Perfon is put to
Death, muft be given by one who has Jurifdiction in the Caufe; for
otherwife both Judge and Officer may be guilty of Felony.

Sezt. 5. And therefore if the Court of Common Pleas give Judgment
on an Appeal of Death, or Juftices of Peace on an Indi¢tment of Treafon
and award Execation, which is executed, both the Judges who give, and
the Officers who execute the Sentence, are guilt[y of Felony, becauft thefe
Courts having no more Juri{diftion over thefe Crimes than mere private
Perfons, their Proceedings thereon are merely void, and without any
Foundation.

Segf. 6. Bat if the Juftices of Peace, on an Indictment of Trefpafs,
arraign a Man of Felony, and condemn him, and he be executed, the Ju-
fticcs only are guilty of Felony, and not the Officers who execute their
Sentence 5 for the Juftices had a Jurifdition over the Offence, and their
Proceedings were irregular and erroneous only, but not void.

Seit. 7. 1L The Judgmeunt muft be executed by the lawful Officer.

Sei#. 8. aIndeed it was formerly holden, That any one might as law-
fully kill a Perfon attainted of Treafon ot Felony, as a Wolf or other
wild Beaft ; and anciently a Perfon condemned in an Appeal of Death,
was delivered to the Relations of the Deceafed, in order to be executed
by them.

Seit. 9. ®But at this Day, as it feems agreed, if the Judge, who
gives the Sentence of Death, and, « fortiors, if any private Perfon execute
the fame, or if the proper Officer himfelf do it without a lawful Com-
mand, they are guilty of Felony,

Setf. 10. Il The Execution muft be purfuant of, and warranted by
the Judgment, otherwile it is without Authiority ;5 and confequently ifa
Sherift Echead a Man where it is no Part of the Sentence to cnt off the
Head, he is guilty of Felony.

And now we are come to Jultifiable Homicide in the due Advance-
ment of publick Joftice, which I fhall confider -

1. In Relation to criminal,
2. In Relation to civil Caufes,

And firlt, Homicide in the Advancement of publick Juftice in criminal
Caufes may be juftified in feveral Cafes; as,

Seff. 11. L. If a Perfon, having actually committed a Felony, will not
fuffer himfelf to be arrefted, but ﬁand on his own Defence, or fly, fo
that he cannot poflibly be apprehended alive by thofe who purfue him,
whether private Perfons or publick Officers, with or without a Warrant
from a Magiftrate, be may be lawfully flain by them,

I ' Sect, 12,
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Se. 12. 1L If an innocent Perfon be indied of a Felony, where, Ste the Auths.
in Truth, no Felony was committed, and will not {uffer himfelf to be ar. 1 b
refted by rhe Officer who hasa Warrant to that Purpofe, he may lawful- Fiez. Coro.
ty be killed by him, if he cannot otherwife be taken; for there is'a Charge 179,61
againft him, upon Record to which at his Peril he is bound to anlwer.

Seif. 13. 11l If 2 Criminal, endeavouring to break the Gaol, aflaule
bis Gaoler, he may be lawfully killed by him in the Affray.

Seit. 14 1V, If thofe who are engaged in a Riot, or a Forcible En- Crom. 3o, b.
try, or Detainer, ftand in their Defence, and continue the Force in Oppo- HEE
fition to the Commmand of a Juftice of Peace, &c. or refift fuch Jufticeen- 7
deavouring to arrelt them, the killing of them may be juftified; and fo
perhaps may the killing of dangerous Rioters by any private Perfons, Poph. 121
who cannot otherwife f{upprefs them, or defend themfelves from them,
inalmuch as every private Perfon feems to be authorized by the Law to
arm himfelf for the Purpofes aforefaid.

Sei. 15, V. If Trefpafles in a Foreft, Chace, Park, or Warren, or §.P.C 13 b.
any inclofed Ground wherein Deer are kept, will not render themfelves gf’e’f'i‘;‘ b.
to the Keepers, upon an Hue and Cry made to ftand to the King’s pf_';_} '
Peace, but fly from, or defend themfelves againft them, they may be
flain by Force of the Statute de Male aitoribus in Parcis, and 3 and 4
Will. ¢ Mar., 10.

Sei. 16. VL If either of the Parties fighting in 2 Combat allowed Dalt. cap 'o8.
by Law, for the Trial of fome Special Cafes, be flain, he who kills him Plow. Com,
is juftified, and the Death of the other is imputed to the juft Judgment TIok. 221
of God, who is prefumed to give the Victory to him who fights in Main- 37H.6.25.a
tenance of the Truath.

Secondly, Homicide in the Advancement of Juftice in civil Caufes,
may alfo be juftified in fome Cafes, * 1 Rol. Re.

Sef?. 17. % As where a Sheriff, ¢7c. attempting to make a lawful Arreft 19,
in a civil AQion, or to retake one who has been arrelted and made his ; 1ot g5
Efcape, is refifted by the Party, and unavoidably kills him in the Affray.  Crom.24.a.

Setz. 18. P And in (uch Cafle the Officer is not bound to give back, but P;;“If’g‘ 99
may ftand his Ground and attack the Party, s

eif. 19. But no private Perfon of his own Aathority can arrelt a Crom, 30.b.
Man for a civil Matter, as le may for Felony, &,

Seff. 20. Neither can the Sheriff himfelf lawfully kill thofe who barely .2 ¢. 4.

fly from the Execution of any civil Procefs.

And gow [ am to conlider Juftifiable Homicide of a private Nature,
in th jult Defence of a Man’s Perfon, Houfe or Goods, in treating where-
of 1 thall {hew,

1. In what Cafes the killing of 2 Wrong-doer may be juftified by
Reafon of fuch Defence.

2. Where the killing of an innocent Perfon may be fo juftified.

Sest. ax. And firlk the killing of 2 Wrong-doer, in the making of fuch 3,15 © 5.

Dalr, cap. ¢8.
Defence, may be juftified in many Cafes; as where a Man kills one H.P. 6?32.
who affaults him in the Highway to rob or murder him; or the 3 F-C 14

' ) Bro. Coro,
Owner of a Houfe, or any of his Servants, or Lodgers, ¢. kill one foo, Ton.

who attempts to burn it, or to commit in it Morder, Robbery, or other Fitz Coro.
Felony s or a VWWoman kills one who attempts to ravilh hers or a Servant |15*'9%: 9%

261, j05.

coming fuddenly and finding his Mafter robbed and {lain, falls upon the Cro. Ca. 544.
Murderer immediately and kills him 5 for he does it in the Height of his 26AT 23.

Bro.Cor. 100,
S0t~ Crom, 26, b,
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Of Juftsfiable Homscide. Book L
Surprizz, and under jult ApprehenGons of the Jike Attempt upon himfelf :
But in other Circumftances he could not have juftified the killing of {uch
an one, but oaght to have apprehended him, &e.

Set7. 22.  Neither thall 2 Man in any Cafe juftify the killing another
by a Pretence of Neceffity, unlefs he were him(elf wholly without Fault
in bringing that Neceflity upon himfelf ; for if a Man, in Defence of an
Injury done by himfelf, kill any Perfon what{oever, he is guilty of Man-
flaughter at leafts as where divers Rioters wrongfully detain a Houfe by
Eorce, and kill thofe who attack it from without, and endeavour to

urn 1t,

Segt. 23. Neither can a Man juftify the killing another in Defence of
his Houfe or Goods, or even of his Perfon, from a bare private Trefpafs
and therefore he that kills another, who claiming a Title to his Houfe,
attempts to enter it by Force, and fhoots at it, or that breaks open his
Windows in order to arreft him, or that perfifts in breaking his Hedges
after he is forbidden, is guilty of Manflaughter ; and he who in hisown
Defence kills another that affaults him in his Houfe in the Day-time, and
plainly appears to intend to beat him only, is guilty of Homicide fe de-
fendends, for which he forfeits-his Goods, but is pardoned of Courfe
yet it fecems, That a private Perfon, and, 4 fortiori, an Officer of Juftice,
who happens unavoidably to ki)l another in endeavouring to defend
himfelf from, or {upprefs dangerous Rioters, may juftify the Fa&, inaf-
much as he only does bis Duty in Aid of the publick Juftice.

Se¢f. 24. And Ican fee no Realon why a Perfon, who without Pro-
vocation is affaulted by another in any Place whatfoever, in fuch 2 Man-
ner as plainty thews an Intent to murder him, as by difcharging a Piftol,
or pufhing at him with a drawn Sword, & may not juftify killing {uch
an Aflailant, as much as if he had attempted to rob bim: For is not he,
who attempts to murder me, more injurious than he who barely attempts
to rob me? And can it be more joftifiable to fight for my Goeods, than
for my Life? And itisnatonly highly agreeable toReafon, thata Man
in {ach Circamftances may lawfully kill another, bat it feems allo to be
confirmed by the general Tenor of our Law-Books, which {peaking of
Homicide f¢ defendends, fuppofe it done in fome Quarrel or Affray ; from
whence it feems reafonable to conclude, That where the Law judges a
Man guilty of Homicide f¢ defendends, there mult be {ome precedent
Quarrel, in which both Parties always are, or at lealt may juftly be fup-
pofed to have been, in fome Faolt, fo that the Neceflity, to which a Man
is at length reduced to kill another, is in fome Meafure prefumed
to have been owing to himfelf: For it cannot be imagined, That the
Law, which is founded on the higheft Reafon, will adjudge 2 Man to
forfeit all his Goods, and put him to the Neceflity of purchafing his
Pardon, without fome Appearance of a Favlt. And though it may be
{aid, That there is none in Chance-medley, and yet that the Party’s
Goods are alfo forfeited by that. [ anf{wer, That Chance-medley may
be intended to proceed from fome Negligence, or at leaft want of f'uFﬁ}-
cient Caution in the Party, who is fo unfortunate as to commit it, {o thae
he doth not feem to be altogether faultlefls. Befides, one of the Reafons
given in our Law-Books for which Homicide fe defendendo forfeits Goods,
1s becaufe thereby a true Man is killed ; but it feems abfurd, That he who
apparently attempts to musder another, which is the moft heinous of
all Felonies, thould be elteemed (uch, when thofe who attempt other Felo-
nies, which feem to be much lefs criminal, are allowed to be killed as

downright Villains, not deferving the Proteion or Regard of the Law.
i Sef?,
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Seit. 25, However, perhaps in all thefe Cafes, there onglit to be 4 N.Bendio s,
Diltin&tion between an Aflaltin the Righway and an Affaultin a Town C;'“:" a7 b
for in the firlt Cafe it is faid, That the Per{on aflaulced may juftifie kil- E!;I._(;ap. 94,
ling the other withour giving back at all: But that in the fecond Cafe, B-P.C 4.
he ought to retreat as far as he can without appareatly hazarding bis Life,
in refpect of the Probability of getting Affiftance.

IL. Alo the killing of an innocent Perfon, in the Defence of a Man's
{clf, is faid to be jultifiable in fome fpecial Cafes, as,

Se5f 26, 1 Uf two be thipwreck'd together, and one of them get pal. esp. 9.
upon a Plank to fave himlelf, and the other alfo, having no other Means
to fave his Life, get upon the fame Plank, and finding it not able to
{upport them both, thrult the other from ir, whereby heis drowned, it
feems that he, who thus preferves hisown Life at the Expenee of that of
another, may juftific the Fatt by the inevitable Nece(fity of the Cafe.

Seit. 27. 1f a Man be awakened in the Night with an Alarm that Cre. Cir 138,
Thieves are in his Houfe, and fearching for them in the dark with his b s
Sword drawn, happen to kill a Perfon lying hid in Pare of the Houfe,
who in Trath had no ill Delign, and was broughe thither by a Servane
in order to aflift in cleaning the Houle, it feemeth that he may jultifie the
Fact, ipafmuch as it hath not the Appearance of a Fault.

CHAP XXIX.
Of Excufable Homicide

Xcufable Homicide is either per infortumum, or f¢ defendendo.
E In treating of which, I (hall firlt thew the Nature of each of them
diftin&tly, and then confider thofe Proporties whesein theyv both agree.

Seit. 1. And firft of Homicide per Infortunium, or by Miladventure, [0
which is where a Manin doinga lawful A&, without any Intent of Hurt, H. p. cs 3i.
vafortunately chances to kill another; as,

Sect. 2. 1. Where a Labourer being at Work with a Hatchet, the 1.4 4.b.
Head thereof flies off, and kills one who ftands by. Bro. Coro.s5g.

Seit. 3. Il VWhere a third Perfon whips 2 Hor{e on which a2 Man is l’-f:‘l_c.sg 59.
riding, whereopon he {prings out, and runs over a Child and kills him, '
in which Cafle the Rider is guilty of Homicide per infortuninm 5 and he
who gave the Blow, of Manllaughter.

Seit, 4. LIl Where a Workman, having firlt given loud Warning to Kelynge 0.
all Perfous to ftand clear, flings down a Piece of Timber from a private Brait-lib.;.
Houfe ftanding out of the Road, and thereby kills one who happens to pji%, o4
be underneath : (But if any Perfon fling down fuch a Piece of Timber H.P.C. 3.
idly in Play, or even a Workman fling it down in the Streets of aTown, f:;" Cora.
where the Danger is apparent in refpedt of the number of People conti- ~
nually paffing by, he is guilty of Manflaughter, )

Sei. g 1V. Where a Schoolmafter in corredting his Scholar, or a pea . 1
Father his Son, or a Mafter his Servant, or an Officer in whipping a Cri- ¢4
minal condemned to fuch Punifhment, bappens to occafion his Death goﬂ;ﬁgt
(yet if fuch Perfons in théir Corre@ion be fo barbarous, as to ex- Dilt.cop. g6,
ceed all Bounds of Moderation, and thereby caufe the Party’s Death, Kellv. 156
they ate guilty of Manflaughter at the leaft; and if they make ufe of

8 an
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Relynge 65, an Inftroment improper for Corre@ion, and apparently indangering the
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Party’s Life, as an iron Bar, or Sword, & or kick him to the Ground,
and then {tamp on his Belly and kill him, they are guilty of Murder)

Sez. 6. V. Where one lawfully ufing an innocent Diverfion, as
thooting at Butts, or at a Bird, & by the giancing of an Arrow, or
{uch like Accident, kills another.,

Sect. 7. V1, Where a Perfon happens to kill another in playing a
Match of Foot-ball, Wreftling, or fuch like Sports which are attended
with no apparent Danger of Life, and intended only for the Trial, Ex-
ercife, and Improvement, of the Strength, Courage, and Alivity of the
Parties,

Sect. 8. 2 VII, Where one kills another in fighting at Barsiers or Tile-
ing by the King's Command, which by the better Opinion, fecures him
grom being guilty of Felony, by Reafon of any fuch unfortunate Acci-

ent.

Sect. . ® But if a Perfon kill another by thooting at a Deer, &« ina
third Per{on'’s Park, in the doing whereof he is a Trefpafler 5 orby thoot-
ing off a Gun, or throwing Stones in a City or Highway, or other Place
where Men ufially refort ; or ¢ by throwing Stones at another wantonly
in Play, which is a dangerous Sport, and has not the lealt Appearance of
any good Intent ; or by doing any other fuch idle Attion as cannot but
indanger the bodily Hurt of {ome one or orther; or by tilting or play-
ing at Hand{word without the King's Command; or by parrying with
naked Swords covered with Buttons at the Points, or with Swords in the
Scabbards, or fuch like rath Sports, which cannot be ufed withont the
manifet Hazard of Life, he is guilty of Manflaughter,

Sect. 1o. Aud if 2 Man happen to kill another, in the Execution of a
malicious and deliberate Purpofe to do him a perfonal Hurt, by wound-
ing or beating him; or in the wilful Commiflion of any unlawful A&,
which neceflarily tends to raife Tumults and Quarrels, and confequently
cannot but be attended with the Danger of perfonal Hurt to fome one or
other; as by committing a Riot, robbing a Park, &« he fhall be ad-
judged guilty of Murder.

Sect, 11, And 4 fortiori, he {hall come under the fame Confiru&tion,
whoin the Pur{uance of a deliberate Initention to commit a Felony, chances
to kill a Man, as by fhooting at tame Fowl, with an Intent to fteal
them, & for {uch Perfons are by no Means favoured, and they muft at
their Peril take care of the Conlequence of their Altions s and it is a ge-
neral Rule, That where-ever a Man intending to commit one Felony,
bhappens to commit another, he isas much guilty as if he bad intended
the Felony which hie adually commits.

Sect. 13. Neither fhall he be adjudged guilty of a lefs Crime, who
kills another, in doing {uch a wilful A&, as fhews him to be as dangerous
as a wild Bealt, and an Enemy to Mankind in general 5 as by going deli-
berately with a Horfe ufed to {trike, or difcharginga Gun, among aMul-
titade of People, or throwing a great Stone or Piece of Timber from a
Houfe into aStreet, through which he knows that many are paffing; and
it is no Excufe that he intended no Harm to any one in parnicular, or
that he meant to do it only for Sport, or to frighten the People, &

Sect. 13, And now 1 am to confider Homicide fe defendendo, which
{eems to be where one, who has no other poflible Means of preferving his
Life from one who combats with him on a fudden Quarrel, or of defend-

$:£L55" 4 ng his Perfon from one who attempts to beat biim, (efpecially if fuch

Attempt
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Attempt be madeupon him in his own Houfe,) kiils the Perfon by whom
he is reduced to fuch an inevirable Neceflity.

Seff. 14. And not only he who on an Aflault retreats to a Wall, or
fome fuch Streight, beyond which he can go no farther, before he kills
the other, is judged by the Law to a& upon unavoidable Neceflity ;
Bat alfo he who being aflaulted in fuch a Manner, and in fuch a Place,
that he cannot go back without manifeftly indangering his Life, kills the
other without retreating at all.

Seff. 15 And notwithftanding a Perfon who retreats froman Affault
to the Wall, give the other Wounds in his Betreat, yet if he give him
10 mortal one till he get thither, and then kill bim, he is guiley of Hoe
micide fe defindendo only.

Seff. 16" And an Officer who kills one that refifts him in the Execy-
tion of his Office, and even a private Perfon, that kills one who feloni-
oufly affaules him in the Highway, may juftify the Fact without ever gi-
ving back at all.

Setf. 17. According to fome good Opinions, even he whogives ano-
ther the firlt Blow on a {udden Quarrel, if he afterwards do what he can
to avoid killing him, is not guilty of Felony 5 _yet fuch a Perfon feems to
be too much favoured by this Opinion, inafmuch as the Neceflity to
which he is at lalt reduced, was a¢ the firlt fo much owing to his own
Fault. Ard itis now agreed, Thatif a Man ftrike another upon Malice
Prepenfe, and then fly to the Wall, and there kill him in his own De.
fence, he is guilty of Murder.

Secf, 18. Thus far of each kind of exculzble Homicide diftin&ly
confidered, and now [ am to conlider thofe Properties wherein they both
agree.

Seff. 19. And firlt it feerns clear, That neither of thefe Homicides
are Felonies, becaufe they are not accompanied with a felonious [atent,
which is neceflary in every Felony.

Sect. 20. And from hence it feems plainly to follow, That they were
never punifhable with Lofs of Life: And che fame alfo farther appears
from the Writ de Odio & Atia, by Vertue whereof, if any Perfon com-
mitted for killing another, were found guilty of either of thefe Homi-
cides, and no other Crime, he might be bailed 5 and indeed it feems to be
againft natoral Juftice to condemn a Man to Death, for what is owing
rather to his Misfortune than his Fault.

Sect. 21, 1t is true indeed, That fome of our beft Authors have ar-
gued from the Scatute of Marlbridge, ch. 26. which enadts, That Mpr-
drum de cetero non adjudicetur, ubi Infortuninm tantummods adjndicatum off,
&re. that before this Starute Homicides by Mifadventure, or Je defendendo,
were adjudged Murder, and confequently dpuni(hed by Death.

Sect, 22. But to this it may be anfwered, That Murder in thofe Days,
{ignified only the private killing of a Man by one, who was neither feen
nor heard by any Witnefs, for which the Offender, if found, was to be
tried by Ordeal, and if he could not be found, the Town in which the
Fat was done, was to be amerced fixty fix Marks, unlefs it could be proved
that the Perfon killed was an Englifbman 5 for otherwife it was prefumed
that he was a Dane or Norman, who in thofe Days were often privately
made away by the Englifh.  And it being a Doubt whether Homicide by
Mifadventure, ¢c. were to be efteemed Murder in this Senle, it feems
to have been the chief atent of the Makers of this Statute to (ettle this
Queltion.

4 Sect,
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HPCotog.  Sect. 23. Il However it is certain, Thar notwithftanding neither of
551’2“;,3.‘3;; thefe Offences be Felonies, yeta Perfon guilty of them is not bailable by
"PF% Toftices of Peace, but muft be committed 6l the next coming of the
Juftices of Eyre or Gaol-Delivery.
Regiftr33b. " Seot, 24. Indeed anciently a Perfon, committed for the Death of 2
;[(';’2";’6'_3'5' Man, might {ue out the Writ de Odio & Atia, whichby MagnaCharia 26,
2 Iab 18:. is grantable without Fee 3 and if thereon, by an Inqueft taken by the
g;:f:- . Sheriff, he were found to have done the Fa& by Mifadventure, or f de-
Ch 35 fendendo, he might be mainprized by twelve Men, upon the Writ de po-
wendo in Balline. But fuch Writs and Enquiries were taken away by the
§.P.C.17.G. Statutc of Gloucefter, 9 and 28 Ed. 3. 9. And though perhaps they were
2Inft.43,315. again vevived by 42 Ed. 3. 1. which makes all Statutes, contrary to
o Co.s5. Magna Charta, void 5 yet at this Day they feem to be obfolete, and in-
Go. Bsil anddeed ufelefs, inalmuch as the Party may probably be fooner delivered in
Msinprize,  ¢he nfual Courfe, by the coming of the Juftices of Gaol-Delivery.
Vide fopra,  Sect. 25. 1L It is alfo agreed, That no one can excufe the killing an-
Ch.28.8. 3. other, by fetting forth in a fpecial Plea, that he did it by Mifadven-
ture, or J¢ defendendo, but that he muft plead Not guilty, and give the
sH.7.2.a. {pecial Matter in Fvidence. And that where-cver a Perfonis found guilty
Kellw 532 of fuch Homicide, either upon a {pecial Indidtment for the fame, or by a
1T, Verdid fetting forth the Circamftances of the Cafe on a general Indict-
5.P.C.r5.b. ment of Murder or Homicide, hie (hall be dilcharged out of Prifon upon
ﬁft'zf"cm Bail and forfeit his Goods: But that upon removing the Record by Cer-
297.354.3¢r. tiorari into Chancery, he fhall have his Pardon of Courfe, withour ftay-

Dsle. cap-96, ing for any Warrant from the King to thar Purpofe, as fhall be more
#.N.B, 246, fully hewn. B. 2. Ch. 37, S. L.
€ H

CHAZPLDL XXX
Of Manflaughter.

[_10micide againft the Life of another, amounting to Felony, is either
with or without Malice.

3 Inft. 55,57, Sees. 1. That which is without Malice is called Manflaughter, or
g’i;'é‘;‘; >+ fometimes Chiance-medley, by which we underftand fuch killing as hap-
T bens either on a fudden Quarrel, o in the Commiffion of an unlawful
Ad, without any deliberate Intention of doing any Mifchicf at all.
1 P.Cop. Seet. 2. Andfrom hence it follows, That there can be no Acceflaries
s :;_‘r“’- 29 to this Offence before the Fa@, becaufe it muit be done without Preme-
o ditation.

Sect. 3. But the Learning relating to this Head being for the mofk
part co-incident with that of others, it will be fuperfluous to enlarge on
it here ; and therefore I thall refer the Reader to other Chapter sfor the
particular Cafe, as to the foilowing Chapter of Mutrder, from Sellion 21
to 32. for thofe concerning Duelling 5 and to the faid Chapter, Setions
47, 43, 49 and to Chapter 28. Seltions 14, 15. for {uch as happen ina
Riot, &c. and to Chapter 29 from Section 6 to Section 13. for fuch as
fall out in the Execution of a fafh, untawful Action.

Sect. 4.
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Sei¥ 4. But there 8 a particolar kind of Manflaughter proper to be
confidered here, from which the Benefit of the Clergy is taken away by
L Fac. 1, 8. Where any Perfon Jhall flab or thraft any Perfon or Perfons that
bath not then any Weapon drawn, or thet bath wot them Jift fiviken, the Party
which fhall fo flab or theuft, fo as the Perfon or Perfons fo” fabbed o thruft,

Jhall thereof die within the Space of fix Months ihen next following, although it
cannot be proved that the fame was done of Malice fore-thought,

Sed. 5. It is generally holden, That this Statute is bue declarative of 1 gy, 87.
the Common Law,and in the Conftrucion thercof, the tollowing Points Kelynge 55.
have been refolved.

Sed. 6. 1. That where-ever a Perfon who happens to kill another
was ftruck by him in the Quarrel before he gave the mortal Wound
he is out of the Statute, though be himfelf gave the firft Blow.

setl 7. 1L That he only who actually gives the Stroke, and not any H.P.C. sz
of thofe who may be faid to do it by Conitrution of Law, as being See I. = Cb.
prefent, and aiding and abetting the Faét, are within the Statute, from §3if;§f's4s-
whence it follows, That if it cannot be proved by whom the Stroke was Aleyn 4q.
given, none can be foond guilty within the Statute.

Seff. 8. L Thac the Killing of a Man with a Hammer, or fuch like 1 Jones 432.
Inftrament, which cannot come properly under the Words Thruft, or
Stab, is not a Killing within the Statute; but it feems that the difchar-
ging a Piltol, or throwing a Pot, or other dangerous Weapon at the ; Loy a6,
Party, is within the Equity of the Words, heving a Weapon drawn; for
Penal Statutes are conftrued ftrictly againit the Subjed, and favourably
and equoitably for him.

Seit. 9. 1V. That there is no need to lay the Conclufion of the In-
dictrent contra formam Statuti, becaule the Statate makes no new Offence,
but only takes away the Privilege of the Clergy from an old one, and
Teaves it to the Judgment of the Common Law ; from whence it follows, Sc- B, a. Ch,
That a Perfon indited on the Stature, may be found guilty of Man- 35 S.117.
flaughter generally, Alfo from the fame Ground it hath been refolved, g p.c, 43,
That if boch an Indi&ment lay, and a Verdi& alfo find, 2 Fa& to be 266.
confra formam Statwti which cannot poflibly be (o, as that 4. and B, Akyn 47-
aided and abetted C. contrs formam Statati, yét neither fuch IndiGment
nor Verdilt are void, but 4. and B. thall be dealt with in the fame
Manner as they thould have been, if thofe Words contra formam Staruri
had been wholly omitted, becanfe the Subftance of the Indi@ment being
found, they may be rejedled as Surplus and Senfelefs: And, 4 fortiors,
therefore it is certain, that they (hall do no Hurt to an IndiG&ment OF Cro.Jac. 283
Verdit containing a Fa& which may be within the Statute. ]

Seft. 10. V., How far the Words comtra formam Statuti, fupply a De-
feqt in an IndiGment, which does not fpecially purfue the Statute, See
B. 2. Ch. 25. S. 116.

» 1 Jon. 240,
Vide 3 Lev.
? 264,

H.P.C 53,
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Of Murdes. Book L.

C HAD XXXL
Of Murder.

Omicide again(t the Life of another, amounting to Felony with Ma-
H lice, is either Murder or Petit Trealon.

Seit. 1. And firft of Murder, which antiently fignified only the pri-
vate Killing of a Man, for which by Force of a Law introduced by King
Canntus for the Prefervation of his Daxes, the Town or fHundred where
the Fa& were done, was to be amerced to the King, unlefs they could
prove that the Perfon {lain were an Englifbman, (which Proof was called
Englefchire) ox could produce the Offender, &¢. And in thofe Days,
the open wilful Killing of a Man through Anger or Malice, ¢re. was not
called Murder, but voluntary Homicide.

Sei?. 2. But the faid Law concerning Englefbire having been abolithed
by 14 Ed. 3. 4. the Killing of any Englifbman or Foreigner through Ma-
lice prepenfe, whether committed openly or fecretly, was by Degrees
called Murder; and 13 Ric. 2. 1. which reftrains the King's Pardon in
certain Cafes, does in the Preamble, under the general Name of Murder,
inclade all fich Homicide as fhall not be pardoned without fpecial
Words; and in the Body of the A& exprefles the fame by Murder, or
Killing by Await, Aflaalt, or Malice prepenfed. And doubtlefs the Ma-
kers of 23 H. 8. cap. 1. which excluded all wilfol Murder of Malice pre-
penfe from the Benefit of the Clergy, intended to include open, as well
as private, Homicide within the Word Murder.

Seit. 3. By Murder therefore at this Day we underftand, the wilful
Killing of any Subje(t what{oever, through Malice fore-thought, whether

the Perfon {lain be an Englifiman os Foreigner.

And for the better underftanding hereof, 1 fhall examine the following
Particulars:

. In what Cafes a2 Man may be faid to kill another.
. In what Places fuch Killing is within the Cognizance of the Law.
. Who are fuch Perfons by killing of whom 2 Man may commit

Murder. .
4+ WhatKilling fhall be adjudged to be Malice prepenfe, or Murder.

o -

L85 ]

Selt, 4. As to the firft Point, viz. In what Cafes a Man may be {aid
to kill another 5 not only he who by a Wound or Blow, or by Poifoning,
Strangling, or Famifhing, & dire@ly caufes another's Death, but alfoin

* many Cales, he who by wilfully and deliberately doing a Thing which

apparently endangers another’s Life, thereby occafions his Death, fhall

be adjudged to kill him.
Sett. 5, And fuch was the Cafe of him who carried his fick Father,

againft his Will, in a cold frofty Seafon, from one Town to another, by
Reafon whereof he died.

2 ST 8.
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Seif. 6. Such allo was the Cafe of the Harlot, who being delivered of Crom 24 &,
a Child, left it in an Orchard covered only with Leaves, 12 which Con- ALeap.o3.
dition it was ftruck by a Kite, and died thereof. :

Sef?. 7. And in fome Cafesa Man fhall be {aid, in the Judgment of
the Law, to kill one who is in Truth a&ually killed by another, or by
“himfelf; as where one by Durefs # of Imprilonment compels a Man to ac- S C 36
cufe an innocent Pesfon, who on his Evidence is condemned and execu- A
ted ; or where one incites a b Madman to kill him{lf or another; or SupraCh. 1.
where one lays € Poifon, with an Intent to kill one Man, which is after- ?'g{.;,w_ Com
wards accidentally taken by another, who dics thereof, are

Sesf. 8. Alfo he who wilfully negle@s to prevent a Mifchicf, which § Go.81.
he may, and ought to provide agaioft, is, as fome have faid, in Judg-
ment of the Law, the adtual Caufe of the Damage which enfucs; and Fiz Carone
therefore if 2 Man have an Ox or Horfe, which he knows to be mifchie- 3'5
vous, by being ufed to gore or firike at thofe who come near them, and %}E.f;;?';'
do not tie them up, but leave them to their Liberty, and they afterwards Dalt. cap- 53
%ill a Man, according to fome Opinions, the Owner may be indicted, as ek
having himfelf felonioufly killed him 5 and this is agreeable to the Mo- S
faical Law. However, as it is agreed by all, fuch a Perfon is certainly Exodusc. a1
guilty of a very grofs Mifdemeanour. v.2g.

Seit. 9. Alfo it is agreed, That no Perfon fhall be adjodged by any H.p.C 5.
A& whatever to kill another, who doth not die thereof within a Year Fuit123.2.
and a Day afters in the Computation whereof, the whole Day on which Sl

the Hurt was done {hall be reckoned the fir(t.

Sei. 10. But if a Perfon hurt by another, die thereof withis a Year 3 Int. 53.
and a Day, it is no Excufé for the other that he might have recovered, 5¥pes 26
if he had not negletted to take care of himfelt, e

Seir. 11.  As ro the fecond Point, wiz. In what Places fuch killing is
within the Conufance of the Law, it feems, That the Killing of one who 3 Inf. 48,
is hoth wonnded and dies out of the Realm, or wounded out of the gf,"gg*-
Realm, and dies here, cannot be determined at Common Law, becaufe it s. B G 5.
cannot be tried by a Jury of the Neighbourhood where the Falt was Bio. Appeal.
done, But it is agreed, That the Death of one who is both wounded ()3 cor 247
and dies beyond Sea ; and it is faid by fome, That the Death of him who B.». . 23.
dies here of a Wonnd given there, may be heard and determined before 'rl o
the Conftable and Marfhal, according to the Civil Law, if the King Pl 34, g
pleale to appoint a Conftable. And it {eemeth alfo to be clear, That
fuch a Fa@ being examined by the Privy Council, may by Force of Con; 5. Kb,
33 H. 8.23. be tried (in Relation to the principal Offenders, but not as 787734
to the Acceffarics) before Commiffioners appointed by the King in any * And.195.
County in England. :

Se7. 12. A Murder at Sea was anciently cognizable only by the Civil
Law, but now by Force of 27 f1. 8. 4.and 328 H. 8. 15. it may be tried and
determined before the King’s Commi{lioners in any County of Exglend ac- 3 Inft 48, 49.
cording to the Courfe of the Common Law ; yet the Killing of one who
dics at Land of 2 Wound received at Sea, is neither determinable at
Common Law nor by Force of either of thefe Statutess but it feems, 1 L=on. a7a.
that it may be tried by the Conftable and Marthal, or before Commif- FLECots.
fioners appointed, in Purfuance of the aforefaid Statate of 33 H 8. 23. 3Tt

Sect. 13. 1t is faid by fome, That the Death of one who dicd in one 31afh 48, 4.
County, of the Wound given in another, was not inditable at all at
Common Law, becaufe the Offence was not compleat in either County, ?ig"f‘;‘:"’; .
and the Jury could enquire only of what happened in their own County. Tndiétm. 1.

But ic hath been holden by others, That if the Corps were carried tato &
the s 4 7. ?: ::
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Finch, Law. the County where the Stroke was given, the whole fright be enquired of
&5 ¢ . Dy a Jury of the fame County: And it is agreed, That an Appeal might
c.35 AMPLg. De brought in either County, and theFatt tried by a Jury returned joint-
Boov Apeeal Jy from each: And at this Day by Force of 2 and 3 Ed. 6.24.the whole
fjlg?’ #3855 45 triable by a Jury of the County wherein the Death fhall happen, on
an IndiGment found, or Appeal brought, in the fame County.
Cro.Carng7. Seff. 14.  Alfo by Force of 26 H. 8. 6. 2 Murder in Wales may be
1Jon- 255, enquired of in an adjoining Englifh County, but Appeals muft fiill be
Latch.iz.u8, brooght in the proper County.
3 Intt. 50. Sezf. 1%.  As to the chird Point, wiz. Who are {uch Perfons by killing
of whom a Man may commit Murder; it is agreed, That the malicious
Killing of any Perfon. what{oever Nation or Religion he be of, or of
what{ocver Crime attainted, is Murder,
Bralt. y2r. Secz. 16, And it was anciently holden, That the cauling of an Abor-
g;f'é‘;r:'él_ tion by givirg a Potion to, or ftriking, 2 Woman big with Child, was
H.P, C.53. Murder: Bat at this Day, it is{aid to be a great Milprifion only, and
Bz Coro. nior Murder, unlefs the Child be born alive, and die thereof, in which
:2{&3{%;_5,4, Cale it feems clearly to be Murder, notwithftanding forme Opinions to
B.2.Ch.2g the contrary.  And in this Refredt alfe, the Common Law feems to be
M o 2greeable to the Mofaical, which asto the Purpofe is thus exprefled, If
lam . Mew firive and burt @ Woman with Child, fo that her Fruit depart from her,
Do Lowe6. — ad yet no Mifehie! follow, be fhall be fueely punifbed, according as the Woman's
Excén_:‘:_. 2 Hushand will lay upon him, and ke fball pay as the Fudges determine 5 And if
v 23, 23 any Mifehicf follow, then thou fhaly giwe Life for Lift.
Dy r 186 Sect. vy, It feems allo agreed, That where one connfelsa VWoman to
3 lafes v kil} her Child when it fhall be boru, who afrerwards dees kill it in Pur-
fuance of fuch Advice, he is an Acceffary to the Murder.
Kelyoge 327, Sei. 18, As to the fourth Point, viz, VWhat Killing thall be adjudged
of Malice prepenfe or Murder; it is to be oblerved, That any formed
Deflign of doing Milchief may be called Malice; and therefore that not
fuch Killing only as proceeds from premeditated Hatred or Revenge
again(t the Perlon killed, but al{u in many other Cafes, fuch as is accom-
panied with thofe Circumftances that fhew the Heart to be perverfly
wicked, is adjudged to be of Malice prepenfe, and confequently Murder.
Kelynge 130-  Seff. 9.  And according to this Notion, I fhsl] contder,

1. Such Murder as is oceafioned through an exprefs Purpofe to do fome
perfonal Injury to him, who is flain in particolar, which feems to be
moft properly calied exprefs Malice.

Kelynge 129, 2. Such as happens in the Execution of an unlawful Adion, princi-

130 pally intended for fome other Purpole, and not ro do a perfonal Injory
to him fa particular who is {lain, in which Cafe the Malice {eems to be
moft properly faid to be implied.

Seff. 20.  As to Murder in the firft Senfe, {uch Adts a5 thew a dire&t
and deliberate Intent to kill another, as Poifoning, Stabbing, and fuch
like, are {o clearly Murder, that I know not any Queftions relating there-
to worth explaining: But the Cafes, which have born Difpute, have
generally happened in the following Infrances 5

1. In Duelling,

2. Inkilling another without any Provocation, or butupon a flight one.

3. In killing one whom the Perfon killing intended to hurt in a lefs
Degree.

Buit. 86, g7 Seff- 21, Asto the firlt Inftance of this Kind, it feems agreed, That
where-ever two Perfons in cool Blood meet and fight on a precedent Quar-
I rel,
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rel, and one of thiem is killed, the other is guilty of Murder, and can.

not help himfelf by alledging that he was 2 firft firack by the Decealed 3 »2gaip 4,
or that he had often ® declined to mweer him, and was prevatled upon to Crom.22. b,
do it by hisImportanity 5 or that it was his only Iatent to vindicate his ;QOR"" Rep.
Reputation 5 or that he meant not to kill, but only to difarm, his Ad- 3 bue, 1y1;
- verfary : For fincc he deliberately engaged in an Adt highly anlawful, in H.P.C. 3.
Defiance of the Laws, he muft at his Peril abide the Confequences

thereof.

Sect. 22, And from hence ic cleardy follows, That if two Perfons ;1.a ¢,
quarrel over Night, and appoint to fight the next Day ; or quoarrel in H.P.C. 5.
the Morning, and agree to fight in the Afternoon 3 or fuch a confide- Keiyoge 56.
rable Time after, by which, in common Intendment, it muft be pref- * e 1o
med that the Blood was cooled, and then they méet and fight, and one
kill the other, heis goilty of Murder,

Sed. 23 And where ever it appeass from the whole Circumftances
of the Cafe, That he who kills another on 2 fudden Quarrel, was M-
fter of his Temper at the Time, he is guilty of Murders as if after the
Quartel he fall into other Dilcourfe and ralk calinly thereon; or per-
haps if he have {o much Confideration, as to {ay, That the Place where-
in the Quarrel happens is not convenient for Fighting; or that if he
fhould fight at prefent, be thould have the Difadvantage by reafon of the 1 Lev. 150.
Height of his Shoes, &,

Se. 24. And if 4 on a Quarre! with B. tell him that he will not
firike him, bot that he will give B 2 Pot of Ale to firike him, and
thereapon B. firike, and 4. kill him, he is guilty of Murder; for he H.p. C. 48
fhall not clude the Juftice of the Law by {uch a Pretence to cover his
Malice.

Sef. 25. Inlike Manner if B. challenge 4. and A. refufe to meet
him, but in order to evade the Law tell B. that he thall go the next
Day to fuch a2 Town about his Bufinefs, and accordingly B. meet him
the next Day in the Road to the {ame Town, and aflag]e him, where-
upon they fight, and A. kills B. he feems guilty of Murder, unlefs con. Grom.
it appear by the whole Circamftances that he gave B. fuch Informa- 2. 5.
tion accidentally, and not with a Defign to give him an Opportuniry H. P. C.,3.
of Fighting,

Sect. 26, And at this Day it feems to be fettled, That if 2 Man Al crom 15 b
fault another with Malice prepenfe, and after be driven by him to the D;T:nt::gg
Wall, and kill him there in bis own Defeace, heis guilty of Murder, 5. F.C. 47
in refpect of his firlt Intent. ? Relynge g,

Se¥. 27.  And it hath been adjudged, That even upon a fodden -
Quarrel, if a Man be fo far provoked by any bare Words or Geftuses
of another, as to make a Pafh at him with a Sword, or to (trike at him Croni 25,26,
with any other fuch Weapon as manifeftly indangers his Life, befare Pi% cap. o2
the other’s Sword is drawn, and therenpon a Fight enfue, and he who lrfa?{,';rf; ‘:’f’f
made foch Aff2ule kill the other, he is guilty of Murder; becaufe chae Cafe *
by affanlting the other in fuch an outrageous Manner, withoue giving
him an Opportunity to defend himfelf, he thewed that he intended pot
to fight with him, "but to kill him, which violent Revenge is no more
excofed by fuch a {light Provocation, than if there had been none
at all.

Seif. 28, Butit is (aid, That if be who draws upon another in a Kelynge 5.
fudden Quarrel, make no Pafs at him till his Sword is drawn, and then St 111,
fight with him, and kill him, he is guilty of Manflaughter only, becayfe
that by acgletting the Opportunity of killing the other before ke Wwas on

Y hits

Kelyng: 58,
1 Sid, 177.
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his Guard, and i1 a Condition to defend himfelf, with like Hazard to
both, he {hew'd that his Intent was not fo much to kill, as to combat
with the other, in Compliance with thofe common Notions of Honour,
which prevailing over Reafon, during the Time thata Man is under the
RelRe. <61, Tranfports of a {udden Paffion, fo far mitigate his Offence in Fightin
4 P . 8 2
That it thall not be adjudged to be of Malice prepenfe.
H.P Cas  Se 29. And if two hapfpen to fall out upon a fudden, and prefent.
3Inf. 5. )y agree to fight, andeach o them fetch a*Weapen, and go into the
Field, and there one kill the other, heis guilty of Manflaughter only,
becaufe he did it in the Heat of Blood.
_ Sezt. 30, And fuch an Indulgence is fhewn to the Frailties of humane
Crom. 23.2. Nature, That where two Peifons who have formerly fought on Malice,
g‘_’];,lcé"f;" are aftewards to all Appearance reconciled, and fight again on a freth
: Rol. Rene. Quarrel, it fhall not be prefumed that they were moved by the old
30 Grudge, unlefs it it appear by the whole Circumftances of the Fad.
3 BWATE Sect, 31, But the Law {o far abhors all Duelling in cold Blood, That
H.P.C.s! not only the Principal who attually kills the other, but alfo his Seconds
SLEP 93 are guilty of Murder, whether they fought or nots and fome haye
gone fo far as to hold, That the Seconds of the Perfon killed are alfo
equally guilty, in Refpectof that Countenance which they give to their
Principals in the Execution of their Purpofe, by accompanying them
therein, and being seady to bear a Part with them: But fome have
H.P.C. s1. thought this rather too fevere 2 Conftrution to make 2 Man by fuch
Reafoning the Murderer of his Friend, to whom he was fo far from
intending any Mifchief, that he was ready to hazard his own Life in
his Quarrel.
Sect. 32. And now Iam to confider the fecond Inftance of this kind,
viz. Such Murder as happens in killing another without any Provoca-
tion, or but upou a {light one; as to which it is to be obferved, That
where-ever it appears that @ Man killed another, it thall be intended,
prima facie, that he did it malicioufly, unlels he can make out the con-
trary, by fhewing that he did it on a fudden Provocation, .
@ Kelyoge Sect, 33. Alfo it feems to be agreed, That no 2 Breach of a Mans
2 Rep.  Word or Promife, no Trefpafs either to ® Lands or Goods, no Affront
4o, 461, by bare ¢ Words or Geltures, however falle or malicious it may be, and
vKelynge  aggravated with the moft provoking Circumftances, will excufe him
Bt e o5, from being guilty of Murder, who is fo far tranfported thereby, asim-
< Cro.El779. mediately to attack the Perfon who offends him, in fuch a Manner as
Ney "7, manifeltly endangers his Life, without giving him Time to put himfelf
 Levin, 180, Upon his Guard, if he kills him in Purfuance of fuch Aflault, whether
E""‘ 131.  the Perfon flain did at all fight in his Defence or not 3 for fo bafe and
e 2o el a Revenge cannot have too fevere a Conftruction.
Kelynge 13t.  Seef. 34. But if 2 Petfon fo provoked, had beaten the other only in
fuch a Manner, that it might plainly appear that he meant not to kill,
Kelynge 55, but only chaftife him; or if he had reftrained himfelf till the othex
61, 13t had put himfelf on his Guard, and then in fighting with him had
'f;?:"g’ 61.¥ Lilled him, he had been guilty of Manflaughter only.
Co e g6, Sect. 35, And of the like Offence fhall he be adjudged guilty, who
r2 G0 47. fecing two Perfons fighting together on a private Quarrel, whether fud-
I8¢ 4ao or maliciovs, takes Part with one of them, and kills the other.

ion 168, Sect. 36. Neither can he be thought guilty of a greater Crime, who

Kelynge 27.

Komam. ° finding aMan in Bed with his Wife, or being actually b ftrack by him,
2 Keb. 829, OF pulled by the Nofe, or fillipped npon the Forehead, imenediately kills
Kelynge Lim 5

3y
3 Mod. 68. I
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hinis or ¢ who happens to kill another in a Contention for the Wall,
or 4 in the Defence of his Perfon from an unlawful Arreft 5 or € in the
Defence of his Houle from thofe who claiming a Title to it attempt for-
cibly to enter it, and to that Purpofe hoot at it, & or in f the De-
fence of his Pofieflion of a Room in a Publick Houfe, from thofe who
attempt to tarn bim out of it, and therenpon draw their Swords upon
him ; in which Cafe the killing the Affailant hath been holden by fome
to be jultifiable: But itis certain, That it can amount to no more than
Manf{laughter.

Sett. 37, Nor was he judged criminal in a higher Degree, who fee-
ing bis Son’s Nofe bloody, and being told by him, That he had been
beaten by fuch a Boy, ran three Quarters of a Mile, and having
found the Boy, beat him with a fmall Cudgel, whereof he afterwards
died.

Sect. 38.  And now we are come to the third Inftance of this kind,
wiz. Such Murder as happens in killing one whom the Perfon killing,
intended to hurt in a lefs Degree s as to which it is to be obferved, That
where-ever a Per{on in cool Blood by way of Revenge, unlawfully and
deliberately beats another in fuch a Manner, that he afterwards dies
thereof, he is guilty of Murder, however unwilling he might have been
to have gone fo far.

Sect. 39. Alfo it feems, That he, who upon a (udden Provacation
executeth his Revenge in foch a cruel Manner, as thews a cruel and de-
liberate Intent to do Milchief, is goiley of Murder, if Death enfuey as
where the Keeper of a Park finding a Boy ftealing Wood, tied him to 2
Horle’s Tail and beat him, whereupon the Hoxfe' ran away and killed
him.

Sect. 40. And now 1 am to confider the fecond general Branch of
this Head, wiz. In what Cafes {uch killing fhall be adjudged Murder,
which happens in the Execution of an unlawful Adtion, principally in-
tended for fome other Purpofe, and not to do a perlonal Injury to bhim
in particular who happens to be {lain; and this I fhall confider in the
following Inf{tances:

1. Where the principal Intention is to commit another Felony.

2. Where the principal Defign is to commit a bare Breach of the
Peaﬁe, not intended againt the Perfon of him who happens to
be {lain.

Where the chief Motive is to affift a third Perfon.

. Where the dire&t Defign is to efcape from an Arreft.

. Where the principal Purpofe is to ufurp an illegal Authority.

Where no Milchief is intended at all.

S w

Sect. 41, As to the firlt Particular, viz. Such killing as happens in
the Execotion of an unlawful A&tion, whereof the principal Intention
was to commit another Felony; it feems agreed, That where-ever a
Man happens to kill another in the Execation of a deliberate Purpofe to
commit any Felony, he is guilty of Murder 5 as where a Perfon fhootin
at tame Fowl, with anintent to fteal them, accidentally kills a Man;
or where one fets npon a Mau to rob him, and kills him in making Re.
filtance ; or where a Perfon fhooting at, or fighting with one Man, wich
a Defign to murder him, mifles him and kills another.

Sect.

83

<H.P.C. g%,
3 Inft, ¢,

4 Kelynge
13y,

¢H.P C.sy.
Crom. 47. a.
tKelyogesi,

H. P C 48.
CroJac. 296,
12 {o. 87.

' Venr, 150,

Kelyn, Maw.
gridge’s Cafe,
PCogg.
59, 57, §2.

oo

Cro.Car, 131,
1 Jon. 198,
Palm. 545.
H.P.C. 49-

H.P. C. 70,
Kelyngs 617,

H P.C.q.glgd.
Dalt, cep, 93,
Moaoie 84,

Pl com, 1er,



84. Of Murder. Book 1.

Sect. 42. And not only in fuch Cafes where the very Aé of a Perfon,
having fuch a felonious Intent, is the immediate Caufe of a third Perfon’s
Death, but alfo where it any Way occafionally caufes {uch a Misfortune,

Pi Crom. 473- i¢ makes him guilty of Murder 3 and fuch was the Cafe of the Husband,

3 b5t who gave a poifoned Apple to his Wife, who eat not enovgh of it tokill
her, butinnocently, and againft the Husband's VVill and Perfwafion,
gave Part of it to a Child who died thereofs fuch alfo was the Cafe of

9 Co.8r.  the Wife, who mixed Ratsbane in a Potion {ent by an Apothecary to her
Husband, which did not kill him, but afterwards killed the Apothecary,
who to vindicate his Reputation tafted it himfelf, having firft ftirred 1t
about, Neither is it material in this Cale, That the ftirring of the Po-
tion might make the Operation of the Poifon more forcible than other-
wife it wounld have been 3 for inalmuch as fuch 2 murderous Intention,
which of it felf perbaps in ftrictnefs might juftly be made punifhable with
Death, proves now in the Event the Caufe of the Kings lofing a Sub-
jedt, it (hall be as feverely punithed as if it bad bad the intended Effelt,
the miffing whereof is not owing to any want of Malice, but of Power.

PiCrom.474  Sei, 43. But if one happen to be poifoned by Ratsbane laid in order

9 Co. 815 o deftroy Vermine, the Perfon by whom he is fo killed is guilty of
Homicide per infortumium ouly, becaufe his Intentions were wholly
innocent,

HECse.  Seff 44. Alfoifathird Perfon accidentally bappen to be kill'd by one
engaged in a Combat with another upon a fudden Quarrel, it fecms that
he who kills him is guilty of Manflaughter only s but it hath been ad-

H.P.C. 45. judged, That if a Jultice of Peace, Conftable, or Watchman, or even a

3 Inft. 53, private Perfon, be killed in endeavouring to part thofe whom he fees

Dal . 93 gahting, the Perfon by whom he is killed, is guilty of Murder; and

180. that he cannot excofe him{elf by alledging that what he did was in a

Savil. 67 . {udden Affray in the Heat of Blood, and through the Violence of Paf-

2 A1, fions for he who carries his Refentments fo high, as not only to exe-

H P.C. so. cute his Revenge again{t thole who have affronted him, but even againft

;gg;g;; ® fuch as have no otherwife offended him but by doing their Duty, and

Crom.25.a.b. endeavouring to reftrain him from breaking through bis, thews {uch an
obftinate Contempt of the Laws, that he is no more to be favoured,
than if be had a&ed in cool Blood. '

Kelynge 66, Seff, 45.  Yet it hath been refolved, That if the third Perfon flain in
fuch a fudden Affray do not give Notice for what Puspofe he comes, by
commanding the Parties in the King's Name to keep the Peace, or other-
wife manifeltly fhewing his Intention to be not to take Part in the
Quarrel, but to appeafe it, he who kills him is gniley of Man{laughter
only, for he might fufpeét that he came to fide with his Adver(ary,

Sei, 46.  As to the fecond Inftance of this kind, wviz. Such killing as
happens in the Execotion of an vnlawful Action, where the principal

Defign is to commit a bare Breach of the Peace, not intended againft the

Per(%n of him who happens to be flain 5 it {eems clear, That regularly
where divers Perfons refolve generally to refitt all Oppofers in the Com-
mi{fion of any Breach of the Peace, and to execute it in fuch a Manner

Swvil 67. 35 naturally tends to raife Tumules and Affrays, as by committing a vi-

poore o0 olent Deffeifin with great Numbers of People, hunting in a Park, &

Crom. 24. L. and in fo doing happen to kill a Man, they are all guilty of Morder ; for

18 C4 they moft at their Peril abide the Event of their Adtions, who wilfully

< Mod. 285, engage in {uch bold Difturbances of the Publick Peace, in open Oppo-

Dyer 128 fition to, and Defiance of, the Juftice of the Nation.
.G,
&£P.C17.b
N | Setl 47.
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Sect. 47.  Yet where diwers Rioters having forcible Polfeffion of a
Houfe, afterwards killed the Perfon whom they had ejefted, as he was
endeavouring in the Night forcibly to regain the Polleflion, and ro fire
the Houfe, they were adjudged guilty of Manflanghter only, notwith-
ftanding they did the Fact in Maintenance of a deliberate Injury, perhaps
for this Reafon, becaufe the Perfon flain was fo much in Fault himflf,

Sect. 43.  Bat if in {uch, or any other Quarrel, whether it were {ud-
den or premeditated, a Juftice of Peace, Conftable, or Watchiman, or even
a private Perion, be {lain in endeavouring to keep the Peace and fup-
prefs the Affray, he who kills him is guilty of Murder; for notwith-
ftanding it was not his primary Intention to commit a Felony, et inal
much as he perfits in a lefs Oftence with fo much Obitinacy, as to go on
in it to the Hazard of the Lives of thofe who no otherwife offend "him,
but by doing their Duty in Maintenance of the Law, which therefore
affords them its more immediate Protetion, he {eems to be in this Re-
{ped equally criminal, as if his Intention had been to commiit a Felony.

Sect. 49.  As to the third inftance of this kind, iz, (uch Killing, as
happens in the Execution of an unlawful AQion, the principal Motive
whereof was to aflift a third Perfon, it feems clear, That if a Mafter ma-
licioufly intending to Kill another take bis Servants with him, without
acquainting them with his Parpofe, and meet his Adverlary and fight
with him, and the Servants feeing their Mafter engaged take part with
him, and kill the other, they are guilty of Maaflaughter only, but the
Mafter of Murder.

Seet. 50, And therefore it follows, « fortiori, That if 2 Man's Servant,
or Friend, or even a Stranger, coming fuddenly, fee him fighting with
another and fide with him, and kill the other ; or feeing his Sword bro-
ken fend him another, wherewith he kills the other, he is guilty of
Manflaughter only.

Sect. §1. Yet in this very Cafe if the Perfon killed were a Bailiff, or
other Officer of Juftice, refifted by the Mafter, ¢c. in the due Execution
of his Duty, f{uch Friend or Servant, &c. are guilty of Murder, whe-
ther they knew that the Perfon flain were an Officer or not.

Sect. g2 But perhaps it may be objefted, That in this lalt Cale there
feems to be no more Malice than in the former; and fuch third Perlon
being wholly ignorant that the Party killed was an Officer, {eems to be
no morein Faalt than if he had been a private Perfon.

Sect. 53.  To this it may be an{wered, That all Fighting is highly un-
lawfal, and that he, who on a fudden feeing Perfons engaged in it, is (o
far from endeavouring to part them, as every good Subje@ oughe, that
be takes part with one Side, and fightsin the Quarrel, without knowing
the Caufe of it, fhews a high Contempt of the Laws, and a Readinefs
to break through them on a {mall Occafion, and muft at his Peril take
heed what he does, and conflequently might pechaps in ftrict Juftice be
adjudged in the foregoing Cafes to alt with Malice, which doth not al-
ways lignify a particolar ill Will againft the Perfon killed, as appears by
many of the above mentioned Cafes ; and though fuch Perfon be favour-
ed in refpect of the Suddende(s of the Occafion, where both the Quarrel
and the Perfons are private, yet he mult not expe& fuch Indulgence,
where the Fight, in which he {o rafbly ingages, was begun in openOp-
pofition to the Juftice of the Nation, and a Perfon happens to be killed
thereby who engaged in Maintenance thereof, and on that Account is
under its more particular Care; anzd may jultly challenge, that his

Op-
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Oppofers be made Exiinples to deter others from joining in (uch unwar-
rantable Quarrels.

Sect. 4. But if a Man fecing another arrefted and reftrained from his
Liberty, under Colour of a Prefs-VWarrant or Civil Procefs, &v. by thofe
who in Truth have no fuch Authority, hagpen to kill fuch Trefpaflers
in refcuing the Perfon opprefled, he {hall be adjudged guilty of Man-
flanghter only, notwith{tanding the injured Perfon fubmitted to them,
and endeavoured not to refcue himfelf, and the Perfon who refcucd him,
did not know that he was illegally arreflted 4 for fince in the Event it ap-
pears, that the Perfons {lain were Trefpaflers, covering their Violence
with a Shew of Juftice, he who kills them is indulged by the Law, which
in thefe Cafes judges by the Event, which thofe who engage in fuch un-
Iawful Actions muft abide at their Peril.

Sect. 55, As to the fourth Inftance of this kind, »iz. Such Killing as
happens in the Execution of an unlawful A&ion, whereof the dire&
Defign was to efcape from an Arreft, it feems to be agreed, That who-
ever kills a Shetiff, or any of his Officers, in the lawful Execution of a
Civil Procefs, as on arrefting a Perfon upon a Capias, &, is guilty of
Maurder. .

Sect. $6. Neither is it any Excufe to fuch a Perfon that the Procefs
was erroneous, (for it is not void by being fo,) or that the Arreft wasin
the Night, or that the Officer did not tell him for what caufe he arrefted
him, and out of what Court, (which is not neceffary when prevented
by the Party’s Refiftance ;) or that the Officer did not fhew his Warrane,
which he is not bound to do at all, if he be a Bailiff commonly known,
nor without a Demand, if he be 2 fpecial one.

Yet the Killing of an Officer in fome Cafes will be Manflanghter only,
as,
Sect. 57, 1. Where the Warrant by which he alls gives him no Au-
thority to arrelt the Party; as where a Bailiff arrefts F 5. aBaronct, who
never was knighted, by Forceof a Warrant to arreft 7. S. Knight.

Sec?, §8. 1I. Where a good Warrant is executed in an unlawfs!Man-
“ner 4 as if a Bailiff be killed in breaking open a Door or Window to ar-
reft 2 Man 5 or perhaps if he arreft one on a Swnday fince 29 Ca. 2. 7. by
which all fuch Arrefts are made unlawful.

Seet. g9, As to the fifeh Inftance of this kind, wis. Such Killing as
happens in the Execution of an unlawful Aion, whereof the princi-
pal Purpofe was to nfurp an illegal Authority, it feems clear, That if
Perfons take upon them to put others to Death, either by Vertue of a
new Commiffion wholly unknown to our Laws, or by Vertue of
any known Jurifdition, which clearly extends not to Cales of this Na-
tures as if the Court of Common Pleas canfe a Man to be exccured for
Treafon or Felony , or the Court Martial, in Time of Peace, pur a Man
to Death by the Martial Law, both the Judges and Officors are guilty of
Murder.

Sect. 60.  Buot where Perfons aét by Vertne of a Commiffion, which
if it were {tri¢tly regular would undoubtedly give them full Authority,
bat happens to be defeétive only in fome Point of Form, it feems chat
they are no way criminal.

Sect. 1. As to the fixth Inftance of this kind, »iz. Such Killing as
happens in the Execution of an unlawful A&ion, where no Mifchief was
inténded ac all, it is faid, That it e Perfon happen to occafion the Death
of another, inadviledly doing any idle waneon Adtion, which cannot but
be attended with the masnifeft Danger of fome other; as by ridingwith 2

Horfe



Chap. 32. Of Petit Treafon.

Horfe known to be uled to kick among a Multitude of Pecple, by which
he means no more than to divert himfelf by putting them into a Frighr,
be is guilty of Murther. )

Sei#. 62.  Alfo it has been anciently holden, That if 2 Perfon not du/S-P- € «.b,
ly authorized to be a Phyfician or Sargeon, undertake a Cure, and the g’:ff,;f:‘, .
Patient die under his Hand, he is guilty of Felony; but inafmuch as the\4; Ed; 13.b.
Books wherein this Opinion is holden, were written before the Statate Ofkm Coron.
23 H. 8. which fisft excluded fuch felonions killing, as may be called W8y
willful Murfher of Malice prepenle, from the Beunefit of Clergy, it may
be well queltioned, whether fuch Killing thall be f2id to be of Malice
prepenfe, within the Intent of that Statute ; however it is certainly
highly rafh and prefumptoous for unskilfull Perfons to underrake Mat-
ters of this Nature ; and indeed the Law can not be well too {evere in
this Cafe, in order to deter ignorant People from endeavouring to get 2
Livelihood by fuch Pra&ice, which can not be followed wirhout the
manifeft Hazard of the Lives of thofe who have to do with them: But
furely the charitable Endeavoursof thofe Gentlemen who ftudy to qua-
lify themfelves to give Advice of this Kind, in order to affift their POOT g, Dalch.g3,
Neighbours, can by no Means deferve fo fevere 2 Conftru@ion from their
happenin% to fall into fome Miftakes in their Prefcriptions, from which
the moft learned and experienced can not always be fecure,

87

For other Particulars relating to this Head, fee the Chapter of Principals and
Acceflarics, iz the Sccond Book,

CHAP XXXiL
Of Petit Treafon.

Seit. v, T Common Law not only the Offences fpecified in 25 Ed 3. 31aft 20,21,
bue many others alfo were efteemed Petit Treafons, which
are not {o at this Day 5 as 2 Piracy by a Subje&t; ® Difcovery of the * 40 ATPL
King’s Counfel by one of the Grand Jury; an © Attempe by a Wife o 35
kill her Husband, &«. But by 24 Ed. 3. no Offence thall be adjudged g Ch 37

. . S
Petit Treafon, except in the fallowing Inftances: b2 AL 63,
3 Inft. 2.
ctte 1t It. ca, o1,
1. Where a Servant kills his Mafter. T

<S.P.C. 1o0.bs
2. Where 2 Wife kills her Husband,

3. Where an Ecclefialtical Man, fecular, or religious, kills his Pre.
late to whom he owes Obedience.

Sect. 2. And this Statute has been fo ftritly conftrued, that no o-
ther Cafe whatfoever, which cannot be brought within the Meanin of
thefe Words, however it may be in its own Nature more heinous, fhalf, D:lif. 1.
by Parity of Reafon, be expounded to be within the Equity of them ; 31
and therefore the Murther of a Father by a Son thall not be punifhed as Dilc, cr. g7,
Petit Treafon, unlefs the Son may by a reafonable Conftru@ion come yn. Crom. 9i. b
der the word Servant, ferving the Father for Meat, Drink, Clothes, or
Wages, in which Cafe he thall be indi¢ted by the Name of 2 Servant.

4 Sec?.
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Of Petit Treafon. Book 1.

Se?. 5. Yet the Murther of a Miftre(s, or of a Maflter's Wife, has
been adjudged Petit Treafon within this Statute, for notwithftanding the
Perlans flain can in neither of thefe Cafes, in good Grammar, come un-
der the word Mafter, yet they are clearly within the Meaning thereof,
being ufed here to fignify any Perfon to whom another ftands related
as a Servant,

Sect. 4. Alfo the Marther of a Per{on by one who was bis Servant,
upon Malice conceived during the Service, tho’ it be not within the ex-
prefs Words, is within the Meaning of them, inalmuch as it is but the
Execution of the treafonable Intention of the Party, while he was a Ser-

vant.

Sect, 5. Alfo the Procuring, Aiding, or Abetting, of any of thefe

Offences, is cieatly punifhable within the Meaning of this A&, in the
fame manner as it was before ; for the plain Intent of the Statutes is on-
Iy to reltrain the Judges frotn proceeding againft other Crimes, as Petit
Treafons, but no way to aiter the Law as to thefz.

Sect. 6. And therefore it feems agreed, That Perfons acculed of Petit
Treafon fhall be conftrued to be either not guilty at all, or Principal or
Acceflary, according to the kxnown Ruolesof Law in other Cafes; and from
hence it follows, That if the Fa& appear to have been done upon a fud-
den Falling out, or in the Party’s neceffary Self defence, . it cannot
be Petit Trealon : For inafmuch as all Petit Treafon implies Murther,
and is the highe(t Degree thereof, where-ever the Circumitances do not
make the Offence Murther, they can oot make it Petit Treafon 5 and wice
cerfa, generally where-ever the Circum(tances are fuch as will make the
Kiiling of a Stranger by a Stranger Murther, they make the Killing of a
Husband, or Mafter, ¢e. Petit Treafon: Yet it hath been adjndged,
That if 2 Wife or Servant, procure a Stranger to kill the Husband, or
Mafter, in the Abfence of {uch Wife, or Servant, neither the Procnrer
nor A&or are guilty of Petit Treafon, but of Murther only ; becaufe it is
an allowed Maxim, That the Offence of an Acceflary can never be of a
higher Kind than that of the Principal; but it feems clear, That if the
Wife or Servant be either aGtually prefent, when the Crime is done, or
prefent only in Judgment of Law, as being in the fame Houfe, bur not
in the fame Room, (in which Cafe the Hopes of their immediate A{fiftance
encourages and imboldens the Murtherer to commit the Falt, which o-
therwife peshaps he would not have dared to do, and makes them guil-
ty in the fame Degree, as if they bhad altuaily ftood by with their Swords
drawn, ready to fecond the Villany,) fuch Wife, or Servant, being Prin-
cipals as much as the Stranger, are guilty of Petit Treafon, and the
Stranger of Murther; but it is faid, That if a Wife procure a Servant to
kill the Husband, both are guilty of Petit Trealon : And evenif a Stran-
ger procure 2 Wife, or Servant, to kill the Husband, or Mafter, it (eems

that he may be indifted as Acceflary to Petit Treafon.

CHAP
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CHAP XXXIL
Of Simple Larceny.

ND now we are come to Offences againft the Goods of another,
which are generally called Larcenies, from the Latin Word Latro-
cininme, of which there are two Kinds :

1. Simple Larceny.
2. Mix'd Larceny.

Simple Lareeny is alfo of two Kinds,
1. Grand Larceny.
2, Petit Larceny.

Secf. 1. Simple Grand Larceny is a feloniouns and fraudulent taking H. P. C.6o.
and carrying away, by any Perfon, of the mere perfonal Goods of an- al. €. zor.
other, not from the Perfon, nor out of his Houfe, above the Value of
twelve Pence.

For the better Explication of which Definition, I thall in Order confi-
der the feveral Parts of it as,

. What fhal! be faid to be a felonious and frandulent taking.

. What {hall be faid to be a carrying away.

. By whotn the Offence may be commirted.

. What are {uch Goods, the Taking whereof may be felonious.

. How far fuch Goods ought to belong to another.

. Of what Value they muft be, _

Seit. 2. Asto the firft Particular, viz. VWhat {hall be faid to be a fe- Kelynge 24.
Jonious and fraudutent Taking, it is to be obferved, That all Felony in- E;‘?'s(;":';;"
cludes Trefpafs, and that every IndiGkment of Larceny muft have the g0,
Words Felonicé cepit, as well as afportavity from whence it follows, That H-P.C.6x
if the Party be guilty of no Trefpafs in taking the Goods, he cannot be
guilty of Felony in carrying them away.

Sei7. 3. And from this Ground it hath been holden, That one who ; Inft 103.
finds fuch Goods as I have loft, and converts them to his own Ufe 4ni- B P.C. 61
mo furandi, s no Felon; and, 4 fortiori, therefore it muft follow, That
one who has the attual Pofleflion of my Goods by my Delivery, for a fpe-
cial Purpofe, as a Carrier who receives them, in order to carry them to 3 Edc‘r-ﬂs:.m.
a certain Place; or Tailor who has them in order to make me a Suit 35" 05"
of Clothes; or a Friend who is intrufted with them to keep for my Ulg,
cannot be faid to {teal them, by imbeziling of them afterwards.

Sect. 4. And herein cur Law differs from the Civil, which, agteeably s.p.C. 2.
to the Mofaical Law, having no capital Punifhment for bare Thefts, deals ¢ Exod.22.
with Offences of this Kind as {uch, as in {rit Juftice moft certainly it
may ; but our Law, which punifhes all Theft with Death, if the Thing
ftoln be above the Value of twelve Pence, and with corporal Punifh-
ment if under, rather chofes to deal with them as civil than criminal Of-
fences, perhaps for this Reafon in the above mentioned Cafe, concerning
Goods loft, becaufe the Party is not much aggrieved where nothing is
taken but what he had loft before; and for this Caufe in the other Cafes,

Aa con-
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Of Simple Larceny. Book 1.

concerning the imbeziling of Goods delivered to another by the Owner,
becanfe the Party being introfted with the whole Pofleflion, it may be
prefumed that both the Offender and his Offence are known, and confe-
quendy the Perfon injured is fuppofed to have a Remedy by Adtion
againft him, from which Confideration fome have made it Part of the
Definition of Larceny, that it be committed without the Knowledge of
the Owner; and it feems rigorous to have Recourfe to fevere Laws,
where probably more gentle ones will be effetual.

Secf. 5. And agreeably hereto it has been relolved, That even thofe
who have the Pofieflion of Goods by the Delivery of the Party, may be
guiley of Felony by taking away Part thereof, with an Intent to fteal it:
as if a Carrier open a Pack and take out Part of the Goods 5 or a Weaver
who has received Sitk to work ; or a Miller who has Corn to grind, tike
out Part, with an Intent to freal its in which Cafes it may not only be
faid that {uch Pofleffion of a Pare dictinét from the Whole was gained by
Wrong, and not delivered by the Owner, but alfo that it was obtzined
bafely, fraudulently, and clandeftinely, in Hopes to prevent its being
difcovered at all, or fix'd upon any one when difcovered.

Sect. 6. Alfoit feems generally agreed, That one who has the bare
Charge, or the {pecial Ufe of Goods, but not the Poffeflion of them as
a Shepherd who looks after my Sheep; or a Butler who takes care of my
Plate, or a Servant who keeps a Key to my Chamber, or a Gueft who
has a Piece of Plate fet before him in an Inn, may be guilty of Felony,
in frandulently taking away the fame; for in ail thele Cafes the Offence
may as properly come under the Word Cepis 5 the Injury to the Owner is
as great, and the Fraud as fecret, and the Villany more bafe, than if it
had been done by a Stranger.

Sert. 7. Alfo it feems clear, That if a Carrier, after he has brought
the Goods to the Place appointed, take them away again fecretly animo
furandi, he is guilty of Felony, becaufe the Poffeflton which he received
from the Owner being determined, his fecond Taking s in all Refpets
the fame as if he wese a mere Stranger.

Seit. 8. And not only he who firft lays his Hands on my Goods
himfelf, butin many Cafes he who receives them from another, may be
guilty of felonioufly taking themy as if a Perfon intending to fteal my
Horle, take out a Replevin, and thereby have the Horfe delivered to him
by the Sheriff; or if one intending to rifle my Goods, get Pofleflion from
the Sheriff, by Vestue of a%ud:gmen:t obtained, without any the leaft Co-
Iovr of Title, upon falfe Afidavits, &¢. in which Cafes the making Ufe
of lega] Procefs is fo far from extenvating, that it highly aggravates the
Offence, by the Abufe put on the Law, in making it ferve the Purpofes of
Oppreflion and Injuflice.

Sect. 9. Ao he who fteals my Goods from F. §. who had ftoln
them before, may be indi&ed, or appealed, as baving ftoln them from
me, becaufle in Judgmeat of Law, the Pofleflion as well as Property al-
ways continued in me. And for this Caufe, he whe ficals my Gooeds in

" the County of B. and carries them to the County of C. may be indicted or

appealed in the County of C. as well as that of B, becaule the Pofeflion

* {rill continuing in me, every Moment’s Continuance of the Trefpafs is

as much a Wrong to it, and may come onder. the Word Cepit, as much
as the firlt Taking. Yet a Pirate carrying the Goods whereof he robbed
e at Sea, into any County, can not be indicted for Felony there, ber
caufe the original Taking was not {uch a Felony whercof the Common

Law takes Conulance.
1 Secl.
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Se#. to. It feems not to have been clearly fettled befote § & 4 Will,
& Mar. 9. whether a Lodger, who (tofe the Farniture of his Lodgings,
were indictable as a Felon, inafmuch as he had a kind of {pecial Propey-
ty in the Goods, and was to pay the greater Renr in Confideration of
them; but if it had appeared clearly, from the whole Circumftances of
the Cafle. that the firlt Intention of the Party in coming to the Houle,
was not to have the Conveniency of lodging in it, but only, under the
Colour thereof, to have the better Opportanity of rifling it, and to elude
the Juftice of the Law, by endeavouring to kecp out of the Lerter of it,
by gaining a Poffeflion of the Goods with the Confent of the Qwner, 1
can not {ec any good Reafon why fucli a Perfon (hould not be efteemed
as much a Felon as a mere Stranger, inafmuch as his whole Defign was
to defrand the Law, and the Confent of the Owner was grounded on a
Suppofition of his coming as a Lodger, and cculd never have been gain'd
if the Truth had appeared, which the Party (hall get no Advantage by
falfifying: And it brings a2 Contempt upon the Juftice of the Nation to
{uffer its Laws to be evaded by fuch litdde Contrivances : However this
Queftion is naw fettled by the {aid Statute, which hath enaéted and de-
claved, Thar if any Perfon or Perfons fball take away with an Intent to fledl,
imbezil or purloin any Chattel, Bedding, or Fornitare, which by Contrdi} or
Agrecment be or they are to ufe, or fhall bhe let to him or them to ufé, in or with
fuch Lodging, fuch Taking, Imbeviling, or Purloining, fball be to all Intents and
Purpafes taken. reputed, axd adjudged 0 be Larceny and Felony, and the Of-
fender fhall fuffer as in Cafe of Felony.

St wr. At isrecited by 21 H 8 9. That before the Time of the faid
Statute, divers, as well Noblemen , as other the King s Subjedts, bad, upon Con-
fidence and Truf}, delivered unto their Scrvants their Cashets, and other Jewels,
Money, Goods and Chattels, [afely 10 keep, 10 the Ufe of their [aid Mafiers or
Mifirefs, and after fuch Delivery the foid Servants bad withdrawn themfelues,
and gone avay from thir faid Mafters or Miflreffes, with the faid Cashets,
Jewels, Vones, Goods and Chattels, or Part thereof, to the Intent fo fleal the
Jame, and defraud their faid Maflers or Miftreffis thereof, and fometime being
with their faid Mafters or Miftreffes, bad converted the faid Fewels, Money, and
other Chattels, or Part thereof, 10 their own Ufe, which Misbebatvionr fo done, was
doubt ul in the Common Law, whether it were Felony or not 5 and by reafon
therea? the aforefaid Servants had been in great Boldnefs 1o commit fisch or the
Like Offences.  And thereupon it is enacted, That all and fingular fuch Ser-
vants, (being of the Age of eighteen Years, and not Apprentices) to whom any
fuch Caskets, Fewels, Money, Goods or Chattels by his or their faid Mafters or
Miftreffes fhall from thenceforth fo be delivered to keep, That if amy fuch Ser-
want or Servants withdraw bim v them from their faid Mafbers or Miftreffes,
and go away with the faid Caskets, Fewels, Money, Goods or Chattels, or any
Pars thereaf, to the Intent to fledl the [ame, and defrand his or their faid M-
flers or Miftreffes theveof. contrary to the Truft and Confidence to bint or thens
puty by bis or their faid Mafters and Wiiftreffes, or elfe being in the Service of
his fuid Mafter or Mifirefs, without Affirt or Commandment of bis Mafler or
Miftrefs he imb:zil the fame Caskets, Fewels, Money, Goods or Chattcls, or any
Part thereo®, or othermife convert the fame to bis own Ufe, with like erpg/é'
10 fleal it, That if the [aid Caskets, Jewels, Money, Goods, or Chattels, that
any fuch Servant fhall fo go away with, or which be fball imbezil with Purpofe
10 fEeal it, as ic aforefaid, be of the Valwe of 408. or above, That then the
fame falfe, frandulent, and untrue A and Demeanour, frons thenceforth, foall
be deemed and adjudged Felong, &c.

In the Conftru@ion of this Statute the following Opinions have teen
holden, oot
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Setf. 12. L That it extends only to fuch as were Servants to the
Owner of the Goods, both at the Time when they were delivered, and
alfo at the Time when they were ftoln.

Sef. 13, 1L That it is ftritly confined to fuch Goods as are deli-
vered to keep, and therefore that a Receiver, who having received his
Mafter's Rents, rans away with them; or a Servant who being intrufted
to fell Goods, or to receive Money dueon a Boad, fells the Goods, .,
and departs with the Money, is not within the Statute; but that a Ser-
vant, who reccives his Mafter's Goods from another Servant to keep for
the Mafter, is as much guilty as it be had reccived them from the Ma.
fter's own Hands, becaufe fuch a Delivery is looked upon as a Delivery
by the Matter.

Sei?. 14. 1IL That it includes not the wafting or confuming of
Goods, howfoever wilful it may be; nor che taking away of an Obliga-
tion, orany other bare Chofz in Action.

Seff. 15. 1V. That it extends not to the Taking of fuch Things
whereof the actual Property is not in the Mafterat the Time; and there-
fore, That if a Servant having Money, or Corn, ¢#c. delivered to him,
melt down the Money of his own Head, without the Command of his
Matter, into 2 Piece of Plate 5 or turn the Corn into Malt, and then run
away with them, that he is not within the Statute, becaufe the Property
of thefe Things is fo far changed, by altering them in fuch 2 Manner, that
they can not be known again, and the Mafter can not afterwards take
them without a Trefpals; bot it is agreed, That if a Servant make 2
Suit of Clothes of Cloth, or a Pair of Shoes of Leather, delivered to him
by the Mafter, and then run away with them, that he is within the
Statute, becaufe the Property is no way altered; and even in the firft
Cafe, whether the very Taking of the Plate, or Malt, be within the
Statute or not; yet [ can (ee no Reafon, why the whole A& of the Ser-
vant taken together, (hould not be looked upon as a Coaverfion of the
Malter’s Goods to his own Ufe, with an Intent to {teal them, which brings
it within the exprefs Letter of the Statute : Aud it has been refolved, Thae
a Servant who changes his Mafter's Money from Silver to Gold, and
then runs away with it, @ is within the Statute; and I can fce no
good Diftin@ion between that and the prefent Cafe.

Secf. 16. The Benefit of the Clergy was taken away from all Felo-
nies within this Statate, by 27 H. 8. 17. and reftored by "1 Ed, 6. 1. but
taken away again by 12 Amre 7. from all fuch as (hall be committed
in a Dwelling-houle, or Out-houfe.

Sl 17. By 7 Jac. 1. 7. If any Sortery Kember, Carder, or Spinfler of
Wool, or Weaver of Yarn made of fuch Wool, fhall imbexil any Wool or Yarn
delivered to bim to be wronght, and fhall be thereof conviii before two Fuffices
0]; Peace, according to 1he Method prefivibed by that Statute, be fhall be
whipped, &e,

§£?- 18.  As to the fecond Particular, iz. What thall be {aid to be
fuch a Carrying away of the Thing ftoln, as will bring the Cafe within
the Word Afportavit, which is nceeflary in every IndiGment of Larceny,
it feems that any the Jeaft removing of the Thing taken from the Place
where it was before, is fufficient for this Purpofe, tho' it be not quite car-
vied off ; and vpon this Ground the Gueft, who, having taken off the
Sheets from his Bed, with an Intent to {teal them, carried them into the
Hall, and was apprehended before he could get out of the Houfe, was
adjudged guilty of Larceny ; fo alfo was he who having taken a2 Horfe in

2 a
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a Clofe with an Intent to fteal bim, was apprehiended before lie could

get him out of the Clofe; ncither is he lefs guilty who pulls off the Dalit ar.
Wool from another’s Sheep, or Rrips their Skins, with an Intent to {tea] “°™ 36 *
.tbe.m 3 or hedwho iptcnding to {teal Plate takes it out of a Trunk where-

1’:: ::ﬁ.v.'vas, and lays it on the Floor, and is {arprized before he can CATIY Kelynge 31.

Sect. 19, As to the third Particular, viz. By whom
committed, Tt is certatn that a Feme Covert n):ay be g};?:l;etr;]};r?; [',3 c §'.’§‘ Foh.i]t:.
ftealing the Goods of a Stranger, but not by Realing her Husband's, be- Palc, 117, -
caufe 3 Husband and Wife are confidered bat as one Perfon in Law s and Bra O 5
the Husband, by endowing his Wife at the Marriage with all his wci,rldi D“‘:°‘~-'°:'.
Goods, gives her akind of Interelt in them; for which Caufe, even g TRy
Stranger can not commit Larceny in taking the Goods of the Husband Bo. Cor .
by the Delivery of his Wife; as” he may by taking away the Wife by 5 FC-948.
Force and againft her Will, together with the Goods of the Husband y g:(:,mca o

Sect 20, It is faid to be no Felony for one reduced to extream Necef- Dai o
fity, to take {o much of another’s Viftuals as will {ave him from ftar- Cram 37 .
ving, but if fuch his Neceffity be owing to his UnthriftineSs, fusely it is 5 Lo
far from being any Excufe. ? ch. 6. . 30

As to the fourth Point, 'wiz. VWhat are fuch Goods, the ftealing
}v’hercclof may amount to Felony, the following Particulars are to be ob-

erved.

Sect. 21, I, They ought to be no way annexed to th 2
therefore it is no Larceny, but a bare ’IYrc('pafs, to {teal g:iﬁhglrd(’;&?f ;!rol?ga?:.}y.
growing, or Apples on a Tree, or Lead on a Church, or Houfe, bat it I’i”{,odés%d
is Larceny to take them, being fevered from the Freehold, whether by Allea 83.
the Owner, or even by the Thief him(elf, if he fever them at one l'imjg pieh. 85
and then come again at another Time and take them : And the general ftV-"e:r 18
Reafon of this Diltin&ion between Chattels fix'd to a Freehold and thofe Crom 37. =
lying loofe, perhaps may be this; becaufe the former, not beiﬁg to be §sp (,s Y
removed without Trouble and Difficulty, are not fo liable to be Goln, e
anEl therefors need not to be feeured by fo fevere Laws as the others re-
quire.

Sect. 22. 1L They ought to have fome Worth in themfelves, and not u ».¢. ss
to derive their whole Value from the Relation they bear to fome other 67 o
Thing, which can not be ftoln, as Paper or Parchment on which are 3 Inft. sog.
written Affurances concerning Lands, or Obligations, or Covenants, or ?;(: oo
other Securitics for a Debt, or other Clisfz in Action : And the Reafon 5 '-C-25:%
wherefore there can be no Felony in taking away any {uch Thing feems Grom. 21. &
to be, becaufe, generally fpeaking, they being of no wmanner of ufe to
any but the Owner, are not foppofed to be fo much in danger of being
ftoln, and therefore need not to be provided for in fo ftri& 2 manneras &y o 56
thofe Things which are of 2 known Price, and every Body’s Mortiey s Jsz'rcl:.' ((::6:2;'
and for the like Reafon it is no Felony to take away a Villain, or ar.,t 5.
Infant in Ward, & ’

Sect. 23. III. They onght not to be Things of a bafe Nature, a5 H.P.C. 65
Dogs, Cats, Bears, Foxes, Monkeys, Ferrets, and the like, which, how- *é"'}' 199
foever they may be valued by the Owner, thall never be fo highly re- ;H?'sle-lt‘v-
garded by the Law, that for their fakes a Man thall die; as he may for Crom.36.ab.
ftealing a Hawk, known by him to be reclaimed, not only by Force of Dile ca. g3
the Statute of 37 Ed. 3. 19, but alfo a¢ Common Law, in refpedl of that
very high Value which was formerly fet npon that Bird.

Sect. 24. As to the fifth Point, oiz, How far the Goods taken away
ought to belong to another; it feems agreed, That the taking of Goods ?;‘; Cozo.

whers-
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H.P. C.6; whereof no one had a Property at the Time, can not be Felony; and
228 P1 99 therefore, That he who takes away Treafure-trove, or a Wreck, Wai,
$.P.C. 25 b. OF Stray, before they have been [eized by the Perfons who have 2 Right
Dale.c2. 103- thereta, i3 not guilty of Felony, and {hall be only punifhed by Fine, gre.
f:;‘: Cera. Seff. 25.  Neither {hall he who takes Fith in a River, or other great
3 ot 109 Water, wherein they are at their natural Liberty, be guilty of Felony,
g' P .67 25 he may be who takes them out of a Trunk or Pond, &.
en e Sci. 26. Upon the like Ground it feems clear, That 2 Man can not
commit Felony by taking Deer, Hares, or Conies, in a Foreft, Chafe,
or Warren, or old Pigeons being out of the Houfe, . But itisagreed,
That one may commit Larceny in taking fuch or any other Creatures
7Co. 8.  fere nature, if they be fit for Food, and reduced to Tamenefs,and known
by him to be {o; and ic feems the molt plaufible Opinion, That it is
21 AT g5 Felony to fteal wild Pigeons in a Dove-houfe fhut up, or Hares or Deer
2216 595 in a Houfe, or even in a Park, inclofed in fuch a manner that the
Bro Coro s',:', Owner may take them whenever he pleafes, without the leaft Danger of
155, 164.  their efcaping, in which Cafe they are as much in his Power as Fith in a
?‘;f;éf'a’:’s Pond, or young Pigeons, or Hawks in a2 Neft, &. in taking of which,
3Inft 109, for the like Reafon, it {eems to be agreed, that Felony may be com-
1o mitred.
Il{sll;i%“asb Se¢t. 27. Alfo it feems clear, That one may commit Felony by ta-
7 Co. 17.18. king away Swans marked or pinioned, or thofe which are unmarked, if
gf";'_ C ss they be kept in a Pond or private River; neither do1 fee why it is not
3Inft. 109, a5 muchFelony to fteal the Eggs of fuch Swans or Hawks, as it is to fteal
feem amirary. their young Ones, unlefs it be becanfe 11 H, 7, 17, has appointed a lefs
Punithment for this Offence.
H.PC6s S 28, However, there is no Doubt bt that the Taking of Dome-
3 1ot 199 fick Beafts, as Horfes, Mares, Colts, & or of any Creatures whatfo-
ever, which are domite Nature, and fit for Food, as Ducks, Hens, Geefe,
Turkeys, Peacocks, or their Eggs, or young Ones, may be Felony,
$.P. C.as,  Seif. 29. Allo it is faid, That there may be Felony in taking Goods
%‘5- A. p. the Ower whereof is unknown, in which Cafe the King thall bave the
il Goods, and the Offender (hall be indicted for taking Bowe cujufdan Ho-
Dal. ca.103. mrinis fgnoti 5 and it feems, That in fome Cafes the Law will rather feign
HP.Coa7 , Property, wherein Strictnefs there is none, than {uffer an Offenderto
7Ed. g.14.b. €lcape ; and therefore it is faid, That he who takes away the Goods of 2
o' ooy, Chapel, or Abbey, in Time of Vacation, may be indi@ed in the firft
ija,_‘c;_g,i;;_' Cafe, for {tealing Bowa Capellz, being in the Cuftody of fuch and fuch,
3 Int. 110. and in the fecond, for ftealing Bona Domus & Ecclefie, &c. and a fortiori
Bro. Indiftm. (herefore it follows, That be who fteals Goods belonging to a Parifh-
i Church, may be inditted for Realing Bona Parochianorum s and it hath
* 3 Inft. vro. been adjudged, That he who takes off a 2 Shrowd from a dead Corps,
3 %" may beindidted as having ftoln it from him who was the Owner there-
Con. Dal. ca. Of when it was put on, for a dead Man can have no Property.
103 Seéf. 30.  And there is a fpecial Cafe wherein it is faid, That a2 Man
*7H.6 43.2 may commit Lasceny by taking of Things, whereof the abfolute Proper-
,’,}i‘é’é”f;‘;' ty isin himfelf; asif 4.5 deliver Goods to B. being a Tailor, or Car-
160. ' rier, &, and afterwards, with an Intent to make him an{werfor them,
Cro.Bliz.535 frandulently and fecretly take them away 3 for B. had a fpecial Kind of
3Inft 110, Property in the Goods fo delivered to him, in refpe¢t whereof, if a
Mo.Pl.gsr. < Stranger had ftoln them, he mighe have been indicted generally, as
Pf_}f‘lf."cf;;'_ having ftoln B.s Goods, and the Injury is altogether as greac, and the

Kellew, 70. b, Fraud as bafe, where they are taken away by the very Owner.

I Sect,
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Self. 31. As to the fisth 4 Point, wiz. of what Value the Goods ¢ 22Af 30.
ftoln malt be, if they be but of the Value of 124, or under, the Offence 57 Coro-8¢
can be but Petit Larceny. $e.c 24

2 Rol Re. 78. Dal. ca. ros. a2Infl.189. Kelynge62 H, P. (I:Ié;, 70,

Se- 32. Yet ©if two Perfons, oy more, together, fteal Goods a- *SP.C 24.K.
bove the Value of twelve Pence, every one of them is guilty of Grand Dal ca. xor,
}g.;gcny, for each Perfon is as much an Offender as if he had been a- Ic{r:rh.cis?.o 2

Sei#. 33, Alfo it f feems the currant Opinion of all the old Books, ¢ S.P.C. 24
That if one at {everal Times (teal feveral Parcels of Goods, each under L X-
the Value of twelve Pence, but-amounting in the whole to more, from g:?“.’:'azf'o:'
the (ame Perfon, and be found guilty thereof on the fame Indi@ment. he H.P.C.70.
thall have Judgment of Death as for Grand Larceny, but this Seve;it
is {eldom practifed. y

In what Cafes fimple Larceny is excluded from the Benefit of the
Clergy will be thewn hereafter in the fecond Book, in the Chapter con-
cerning Clergy.

SetZ. 34 And now we are come to Petit Larceny, which fcems ¢o H.p.C. 69
agree with Grand Larceny in all theParficulars above-mentioned except o .
only the Value of the Goods . fo that where.ever an Offence would g-
mount to Grand Larceny, if the Thing (toln were above the Valye
ofdtwclve Pence, it is Petit Larceny, if it be but of thar Value, or
under.

Sect. 35.  And if one be inditted for ftealing Goods to the Value of BQO Coro. 84,
ten Shillings, and the Jury find {pecially that he is guilty, but that the S.P. C.24.L.
Goods are worth bot ten Pence, he thall not have Judgment of Death, P2k 1ot
but only as for Petit Larceny. i

Sect. 36, 1t feems chat all Petit Larceny is Feloay, and conlequently 7 H. 8. 13.
requires the word Felowice, in an Indi@ment for ity yet it is cerrainy 8ro. Coro. 1.
'Il']ha;:itfis. not ptf:_r;i;ﬂleéi wité: the Lofs of Life, or Lands, but only with fal;;{cal.?:.
;,uen-lf?;n?:‘l:.re of Goods and Chattels, and whipping, or other corporal {% o "o

2 Keb. 710,

Con. 8. P, C,
24 b,
Dalt. ca rot.

CHAZP XXXIV.
Of Robbery.

Sect, 1, Mlt}){T or fccz}mpllicated Larceny is fuch as hath a farther
egree of Guilt in it, as being a Taki
of 2 Man, or from his Houfe. ’ g ‘o8 from che Perfon

Sect 2. Larceny from the Perfon of a Man either puts him j
and then it is called Robbery 5 or does not put bim ioncar and"t]bl:f'la;é
is ?Ilcd bare]yﬁbLarceny from the Perlon. ’
ect. 3. Robbery is a felonious and violent Taking away f; HP.C 7r.
Perfon of another, Goods or Money to any Value, putt%ng hig i;ol?cla:.h 3 lak st

in
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Of Robbery. Book 1.

In the Explication whereof, 1 fhall confider the following Particulars :

£. What Taking away will fatisfy the Word Cepi# in an Indictment
for this Offence.

2. What (hall be {aid to be a Taking away from the Perfon.

3. What kind of Taking {hal} be faid to be violeat.

4. In what Refpetts Robbery differs from other Larcenies.

Sect. 4. As to the firft Point, viz. What Taking away will f{atisfy
the Word Cepit in an Indi@ment for Robbery 3 it feems clear, That he
who receives my Money by my Delivery, either whilft I am under the
Terror of his Affault, or afterwards while I think my {elf bound in Con-
fcience to give it him by an Oath to that Purpofe, which in my Fear
I was compelled by him to take, may in the Eye of the Law, as proper-
ly be faid to take it from me, as he who actually takes it out of my
Pocket with his own Hands.

Sect. 3. Neither can he, who has once a@ually compleated the Offence,

7. by taking my Goods in fuch a Manner into his Poffeflion, afterwards

purge it by any Re-delivery, &

Sect. 6, But he who oniy attacks mein order to rob me, but does not
take my Goods into his Poffe(fion, thongh he go fo far as tocut off the
Girdle of my Putfe, by Reafon whereof it falls to the Ground, is not
guilty of Robbery; but highly punifhable by Fine and Imprifonment,
&, for fo enormous a Breach of the Peace.

Sect. 7. Yet in fome Cafes a Man may be faid to rob me, where in
Ttuth he never aually had any of my Goods in his Pofieffion; as
where I am robbed by feveral in one Gang, and one of them only
takes my Money, in which Cafe, in Judgment of Law, every one of the
Company (hall be faid to take it, in re[pect of that Encouragement which
they give to one another, through the Hopes of mutual Affiftance in their
Enterprize : Nay, though they mifs of their firlt intended Prize, and
one of them afterwards ride from the reft, and rob a third Perfon in the
fame High-way without their Knowledge out of their View, and then
return to them, all are guilty of Robbery ; for they came rogether wich
an Intent to rob, and to affift one another in fo doing.

Sect. 8. As to the fecond Point, viz. VWhat thall be faid to be a Ta-
king away from the Perfon ; not only the Taking away a Horfe from
a Man whereon he is aGually riding, or Money out his Pocket, but alfo
the Taking of any Thing from him openly and before his Face, which is
under his immediate and perfonal Care and Protection, may properly
enough be faid to be a Taking from the Perfon : And therefore he who
having st affanlted me takes away my Horfe ftanding by me, orhaving
put me in Fear, drives my Cattlein my Prefence out of my Pafture, or
takes up my Parfe which in my Fright'I calt into a Bufh, or my Hat
which fell from my Head, or robs my Servant of my Money before my
Face, may be indicted as having taken fuch Things from my Perfon,

Sect. 9. As to the third Point, wiz. VWhat kind of Taking fhall be
faid to be violent; where-ever a Perfon affaults another with fuch Cir-
comf{tances of Terror as put him into Fear, and caufcs him by Reafon of
fuch Fear to part with his Money, the Taking thereof is adjudged Rob-
bery, whether there wereany Weapon drawn or not, or whether the Perfon
aflaulted delivered his Money upon the other’s Command, or afterwards

. gave it him upon his ceafing to ufe Force, and begging an Alms; for he
3 was
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was put into Fear by his Affault, and gives him his Money to get rid
of him.
Se. 10.  And fome have gone fo far as to hold, That if 2 Man,
meeting another going with his Goods to Market in order to fell chem,
compel him to {ell them to him againft his Will, he is guilty of Rob- Crom 34. 0.
bery, though he give for them more than they are worth : But perbaps 7,
this Opinion is too fevere, becaufe the Grievance to the Party feems va- 0
ther to proceed from the Perverfene(s of his Humour, than fromany real
Injury done to him 5 and there feems to be no fuch Enormity in the
Intention of the Wrong doer, as is implied in the Notion of Felony.
SeF. 17, However it is certain, That the Claim of Property, inthe H.P.© g
Thing taken away, withoot any Colour, is no manner of Excufe. Bditien 62,
As to the fourth Point, 27z. In what Relpelts Robbery differs from
other Larcenies.
Se#. 12. 1. No other Larceny fhall have Judgment of Death, unlefs S.2.C a7, a.
the Thing ftoln be above the Value of twelve Pence 5 but Robbery thall [C):‘;’E;g?'b'
have fuch Judgment, how fmall foever the Value may be of the Thing H . ¢. 74

taken away.

Seit. 13. 11, Other Larcenics, whether from the Perfon or not, fhall H.Inr'f;c. 14
ot be fuppofed to be done with Violence or Terror, but Robbery is ?{c];ngfim
always laid as done on an Affault with Violence, and putting the Par-
ty in Fear, which is properly thus exprefled in an Inditment, —— 4
Perfona 1. S. violentor ¢ felonict cepit & afportavit in magnun predilki |. 8.

Terrovent.

Se. 14. 11L. Bat they all agree in this, That the Offenders bad the
Benefit of the Clergy at the Common Law, but many of them are at
this Day excluded in many Cafes by Statute; for which fec the Chap-

ter in the {econd Book concerning Clergy.

CH AP XXXV.
Of Larceny from the Perfon

Fear, is cither done privily without His Kaowledge, (in

which Cafe it is excluded from tlie Benefit of the Clergy by 8 El. 4 )or
openly and avowedly before his Face 5 2s if one take off my Hat from D5 224.PL.
my Head, and run away with it, or come ioto my Shop and cheapen 3&,,,,]%_,54.
Goods, and run away with them without paying for them, which is H P.C. 53,
agreed not to be Robbery, and as it {cems is more properly indiQable as ¢475
a Trefpafs than Felony, unle(s the Offender were cither unknown, or Da!r.ca;?s'a;.
immediatcly fled the Country if he were known ; otherwife 1 have a Raym.ass,
Remedy againft kim in the ordinary Courfe of Civil Juftice ; and it feems 16
rigorous to make fuch Offences capital, which probably may fufficient-
ly be provided againft by more gentle Methods.

Sei. 2. However it is certain, That all open Larcenics from the Per-
fon are within the Benefit of the Clergy, except {uch as are committed
in 2 Dwelling Houfe, ¢-. to the Value of forty Shillings, from which

it is taken away by 12 Awne.

Sef. l.]'_ Arceny from the Perfon of a Man without putting him in

Cc Sed. 3.
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Of Piracy. Book 1.
Set. 3. Alfo a private Larceny from the Perfon Thall have the Bene-
fit of the Clergy, unlefs it be1aid in the Indi@ment as done clam and

fecreté, &c. in exatt Parfuance of the Words of 8 EL 4.

Sei?, 4. And no {uch Larceny fhall have Jodgment of Death but on-
ly asof Petit Larceny, if the Jury find the Offender guilty under the
Value of twelve Pence; for the Statute does not alter the Natare of the
Offence, of make that capital which was not fo before, but only leaves
the Offender to the Judgment of the Common Law.

C H AP XXXVL
Of Larceny from the Houfe.

Seft. I.T HE other Branch of complicated Larceny, is that which is
from the Habitation of a Man, which though it feem to
have a higher Degree of Gnilt than fimple Larceny, yet1 do not find it
diftingnifhed from it by the Common Law, either as to the Circumftan-
ces above mentioned, which are requifite to conftitute the Offence, or as
to the Punifhment.
Seif. 5, However it is at this Day excluded from the Benefit of the
Clergy in many Cafes by feveral Adts of Parliament, which T thall par-
ticularly confider in the fecond Book in the Chapter concerning Clergy.

C HAP XXXVII
Of Piracy.

Seét. 1. T O what has been faid concerning fuch Larcenies as are Fe-

lonies by the Common Law, it may not be improper to
add fomewhat concerning Piracy and Depredation at Sea, which is a
capital Offence by the Civil Law.

Seit. 2. It is {aid, That before a5 Ed. 3. this Offence was punifhed
at Common Law as Petit Treafon, if committed by a Subjed, and as
Felony, if committed by a Foreigner : However it feems agreed, that
after that Statute by which all Treafon is confined to the Particulars
therein {et down, it was cognizable only by the Civil Law.

Sect. 3. Bue this proving very inconvenient, becanfe by that Law no
Offender thall have Judgment of Death, without his own Confeffion, or
dire Proof by Eye-Witnefles, it was enatted by 28 H,8.x5. That all Fe-
Ipsies and Robberies, &c. upon the Sea, or in any Haven, River, Creek, or Place,
where the Adwrival or Adusivals have or pretend to bave Power, Authority or
Furifdition, foall be inquired, tried, heard, determined and judged in fisch Shives
and Places in the Realn, as fball be limited by the King s Conemtiffion or Commif-
fions to be directed for the fame, in like Form and Condition, asif any fuch Offence
or Offences bad been committed or done in or wpon the Land, and fuch Conrrrif-
foons fhall be bad under the King's Great Seal, direifed 1o the Adwiral or Adwii-

2

rals,
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rals, or to bis or their Liewtenant, Deputy and Deputics, and to three or four

Juch other fubflantial Perfons, as (hall be named or appainted by the Lord Chan-

cellor of England for the Time being, from Uine to Lime, and a5 oft as Need

fhall require, to bear and determine fuch Offences, after the common Courfe of

the Laws of this Land nfed for Felonics and Rebberics, &e. done and com-

mitted wpon the Land within this Realm. .

Sect. 4. And it is farther enacted by the faid Statute, That if any Per-
fom or Perfons bappen t0 be indicked for any fuch Offence done, or bereafter to
be dore, upon the Seas, or in any other Place above limited, that then fuch Or-
der, Pracefs, Fudgment and Execution, foall be ufed, had, done and made, to and
againft every fuch Perfon and Perfons o being indicfed, as againft Felons, &e.
for any Felony, &c. upon the Land, by the Laros of the Land is accufbomed,

Seéf. 5. And it is farther enaed by the f{aid Statute, Thar fich as
fhall be convid® of any fuch Offence by Verdict, Confelfion, or Procefs by Autho-
rity of any fuch Commiffion, fhall have and fuffer fuch Pains of Death, Loffés
of Lands, Goods and Chattels, as if they had been attainted and convigied of
Sutch Offence done upon the Land, and alfo that they fball be excluded from the sue the cb, of
Benefit of the Clergy. clergy.

In the Expofition of this A&t it has been holden,

vect, 6. 1. That it does not alter the Natore of the Offence, {o as to 31afk rig,

make that which was before a Felony only by the Civit Law, now be- % ¢ ..,
come a Felony by the Common Law 5 for the Offence muft &ill be al-

ledged as done upon the Sea, and is no Way cognifable by the Common

Law, but only by Vertue of this Statute, which by ordaining that in

fome Refpedsit {hall have the like Trial and Punithment, as are ufed for

Felony at Common Law, {hall not be carried fo far as to make it alfo

agree with it in other Particolars which are not mentioned : And from Moore 754,
hence it follows, That this Offence remains as before of a fpecial Nature, LI"k.012.
and that it fhall not be included in 2 general Pardon of all Felonies, i p.C. ,3.? )
which, as it was before this Statute, to be expounded of no Felonies

which are fuch only by the Civil Law, fhall continue ftill to have the

fame Conftru&ion. _ _

Sect. ». From the fame Ground alfo it follows, That no Perfons thall,

in Relpe& of this Statute, be conftrned to be, or punithed as, Acceflaries ;}_’;,“-c' 13,
to Piracy before or after, as they might have been if it had been madeaFe- 55 77
lony by the Statute, whereby all thofe would incidentally have been
made Acceffaries in the like Cales, in which they would have been Ac-
ceffaries to 2 Felony at Common Law 5 And from hence it follows, That
Acceffaries to Piracy, being neither exprefly named in the Statute, not
by Conitru&ion included in it, remain as they were before, and were
triable by the Civil Law, if their Offence were committed on the Sca, but
if on the Land, by no Law until vrand s2 Wil 3. 7. for 2and 3 E.6.
24. which provides againft Acceffaries in one County to a Felony in ano-
ther, extends not to Acceffaries to an Offence committed in no County,
but on the Sea; but by the faid Statate of 11 and 12 Wil they are triable
in like Manner as the Principals are by the Statute of 28 H. 8.

Seif. 8. From the {ame Ground allo it follows, That an Attainder for 3Inft. 114,
this Offence corrupts not the Blood, inafmuch as the Statute only fays ff-F. £ 77
that the Offender {hall (offer fuch Pains of Death, ¢be. as if he were at- §, 1o,
tainted of a Felony at Comwnon Law ; but fays not that the Blood fhali
be corrupted, &

Seif. 9. Yet it has been refolved, That an Offender ftanding mute on § Int. 1e4.
an Arraignment by Force of this Statute, thall have Jadgment of Pain l‘fﬁ'e”‘i‘;?
Fort & dure; for the YWords of the Statute are, Thar 2 Commiffivn fhall be py. ;? 3=

direlfed
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Of Firacy. Book 1.
diveited, &e. to bear and determine fuch Offences after the common Conrfe of
the Laws of the Land, &c. _

Seit. 1o. 1. 1t has been holden, That the Indi@ment for thi§ Of-
fence muft alledge the Faét to be done upon the Sea,. and muft have both
the Words Felomice and Piratice* And that no Offence is punifhable by
Vertue of this A& as Piracy, which would not have been Felony if
done on the Land, and confequently that the Taking of an Enemy’s
$hip by an Enemy, is not within the Statute.

e 11, 1L It is agreed, That this Statute extends not to Gffences
done in Creeks or Ports within the Body of a County, becanfe they are,
and always were, cognizable by the Common Law.

Sect. 12, It is enalted by 11 and 12 Wil 3. 9. which was continued
by 1Georg. 25. for five Yeass, and from thence to the End of the next
Seflions of Patliament, That ali Piracies, Felonies and Robberies committed
in or upon the Sea, or in any Place where the Admiral has Furifdition, wiay be
fried and determined at Sea or upon the Land, in any of bis Majefty’s Iflands,
or Plantations, &c. 1o be appointed by the King s Commiffion nnder the Great Seal,
or the Seal of the Admiralty, direded to any of the Admirals, &c. and fuch Perfons
and Officers by Name, or for the Time being, as bis Majefly fhall think fit, who
fhall have Power joimily or feverally, by Warrant under Hand and Seal of any of
them, to commit any Perfon againft whom Information of any fuch Offences Jhall
be given wpon Oath, and t call a Court of Adwmiralty, which fall confif of
fewen Perfons at the leaft, and fhall proceed in the Trial of the faid Offenders,
according to- fuch Direllions as are Sot forth at large in the faid Statute.

Sect. 13. ~ And it is farther enacted by the faid Statute, Par. 3. That
if ang of his Muajefty's natural born Subjetts or Denizens of this Kingdom, fhall
commit any Piracy or Robbery, or amy Act of Hoflility, againft other bis Ma-
jefly's Suhjects upon the Sea, under Colour of any Commiffzon from any foreign
Prince or State, or Protence of Authority from any Perfon what focver, fuch Of-
fender and Offenders, and every of thent, fhall be deemed, adjudged and taken to
be Pirates, Felons and Robbers 5 and they and every of them buing duly convicted
thereof, aceording 10 this Act, orthe aforefaid Statute of King Henry the Eighth,
[hall have and fuffer fuch Pains of Death, Lofi of Lands, Goods and Chattels,
ar Pirates, Felons and Robbers upon the Seas ought to bave and fuffer.

Sect. 14. And it is farther enalted by the faid Statute, That if any
Cosemander or Mafker of any Skip, or any Scamtan or Mariner, fhall in any
Place where the Admiral bath Jurifidiction, betray bis Truff and turn Pirate,
Ewemy or Rebel, and piratically and felomionfly yun away with bis or their Ship
or Ships, or any Barge, Boat, Orduance, Anunition, Goode or Merchandizes,
or yield them up wvoluntarily to any Pirate, or bring any feducing Meffage from
any Pirate, Enemy or Rebel, or confult, combine, or confederate with, or at-
tempt or endeavont $o corrupt, any Commander, Mafer, Officer or Mariner to
gield up or run away with any Ship, Goods or Merchandize, or turn Pirate, on

o aver to Pirates, or if any Perfon fhall lay violent Hands on his Commander,
whereby 10 hinder bim from fighting in Defence of bis Ship and Goods commit-
ted to bis Truft, or that [hall confine his Mafler, or make or endeavonr to make
a Revolt in Fis Ship, fpall be adjudged 10 be a Pirate, Felon, and Robber 5 and
being convicted thereof, according to the Direction of this Aet, fhadl bave and
Suffer Pains of Death, Lofs of Lands, Goods and Chattels, as Pivates, Felons
and Robbers ‘upon the Seas ought to have and foffer.

Sect. 15.  And it is farther enatted by the {aid Statate, That ol and
every Perfon and Perfons whatfoever, who fhall either on the Land or upon the
Stas, wittingly or knowingly fet forth any Pirate, or aid and affsft, or maintain,
procure, command, connfel, or advife any Ferfon ar Perfons whal {pever, b0 do or

3 contmit
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commit any Piracies or Robberies upon the Seas 5 and fuch Perfon or Petfons
Jhall thereupon do or commit any fuch Piracy or Robbery, then all and every fuch
Perforn or ‘Perfons whatfoever, fo as aforefaid, fetting forth ang Pirate, or aid-
sng or alfifting, maintaining, procuring, commanding, connfelling or advifing
the fame, cither on the Lund or upon the Sea [hall be adjudged to le Acceffary
to fuch Piracy and Robbery dome and commirted . And further, Thas after any
Piracy or Robbery is or fBall be committed by any Pirate or Robber whatfocver,
every Perfon or Perfons, whe, knowing that fuch Piratc or Robber bas done or
committed fuch Piracy and Robbery, fball on the Land or upon the Sea receive,
entertain, or comceal any fich Pirate or Robber, or receive or take into bis Cuftody,
any Ship, Veffe! Goods or Chattels, which have been by any Such Pirate or Rob-
ber piratically and felonionfly taken, foall be, by this Statute likewife adjudged to
le deceffary to fuch Piracy and Robery : And that all fuch Acceffavier 10 Juch
Piracies and Robberies, fhall be enquired of, tried, heard, determined and ad-
Judged according to the common Courfe of the Law, according ta the faid Statnte
of 28 H. 8. asthe Principals of fuch Piraces and Robberies may be, and »o o-
therwife 5 and being thereupon attainted, fhall fuffer fuch Pains of Death, Iofs
of Lands, Goods and Chattels, and in like Manner as the Principals of fuch Pi-
racies, Robberies and Felonics, onght to fuffer according to the faid Ssatute of H.
8. which is declaved 10 be in full Force, any Thing in this laff At to the contra-
ry notwithftanding.

Sei?. 16. And by 4 Georg. 11. Al Perfons who foall commit any Offince for
which they onght to be adjndged Pirates, Felons, or Robbers, by 1 & 13 Guli,
3. may be iried and judged for every fuch Offince, according to the Form of
28 H. 8. and fhall be excluded from their Clergy.

C H A P XXXVIIL
Of Burglary,

ND now we are come to Offences againtt the Habitation of a
Man, which are of two kinds:

1. Burglary.
2, Arfon.

Sect. 1. Burglary is a Felony at the Common Law, in breaking and
entering the Manfion Houfe of another, or (as fome fay,) the Wallsor
Gates of a walled Town in the Night, to the Intent to commit fome
Felony within the fame, whether the felonious Intent be executed or not.

For the better Under(tanding whereof, 1 fhall confider the following
Particulars :

1. What {hall beaccounted Night-time for this Parpofe.

2. Whether there muft be both an actual Entry and Breaking.
3. What Breaking s fufficient.

4 What Entry.

5. In what Place this Offence may be committed.

6. What Degree of Guilt is required in the principal Intention,
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the much better Opinion, That the Word Noctanter, which is precifely Savil-s7.

D d neceflary ,

TOMm. 31, 4.
Co. &,



o2

NDale. c2p 8o

rom. 32 a.

Pyergg a,
5P C j0.2
3 Inft. 6a.

LI P.C. 8o

Con, Tale.
cap. ¢9.
Ciom. 31, b

I

1 Tnft 44,
HPCE

H.P.C. 3a.
g1,

Con. Dal 39,

Crom. j4. &
B L8

Loale. cap-59.

o And g
H P.C Bo.

Dale, cap. 99.

savil. 47,

Dsl. cap. g9
Kelynge 67.
H. . C. #t,
Ba.

Hute, ze.

Crom. 32. &

Can. 1. Aud,
135,

Kclynge 42.

Kelynge 63

Crom, 31. b.
Dalt cap 99,
H.P.C 81

Of Burglary. Book I
neceffaiy in every Indi®ment 5 for this Offence cannot be fatisfied in a
legal Senle, if it appear upen the Evidence, that there was fo much
Day-light at the Time, that a Man’s Counterance might be difcerned
thereby.

Set. 3. As to the fécond Point, iz, Whether there mult be both
an Entry and Breaking; notwithftanding fome loofe Opinions to the
contrary, there feems to be no good Caofe to doube but that both are
required to compleat this Offence, for the Words. freit and intravis,
being both of them precifely neteflary in the Indiftment, beth muft be
fatisfied : And 4 fortiori therefore theve can be no Burglary, where there
is neither of themy as if on a bare Affdult upon a Hou?e the Owner
fling out his Money.

Sec. 4. As to the third Point, »iz. What Breaking is {offcient it
feems agreed, That fuch a Bredking as is implied by Law in every unlaw-

°- ful Entry on the Pofleflion of anotber, whether it lie open or be inclofed,

and will maintain a common Indidtment, or Adtion of Trefpals Quare
clanfum fregit, will not {atisfy the Words Felonicé & Burglarster fregit, ex-
cept in fome (pecial Cafes, in which it is dccompanied with {uch Circumi-
{tances a5 make it as heinous as an aftual Breaking: And from hence it
follows, That if one enter into a Houfe by a Door which ke finds open,
or threugh 2 Hole which was made there before, and ftedl Goods, &
or draw any Thing ont of a Houfe throogh 4 Daor or Window which
were open before, or eriter into a Houfe by the Doors opeti in the Day-
time, and lie tliere till Night, 2nd then rob and go away, without break-
ing any Part of the Houfe, He is not guilty of Burglary. Bat it is cer-
tain, That be would have been guilty thereof if he had opened the Win-
dow, oy unlocked the Loor, or broken a Hole in the Wall, and then bad
entred, ¢re. or if having cntered by a Door which he found open, or ha-
ving lain in the Houfe by the Owner's Confent, he had but unlatched a
Chamber Door s or if he had come down by the Chimney : (in which
Cafe though it might be faid, That the Houfe was open there, and {o not
acually broken 5 yet it was as much inclofed as the Nature of the Thing
would bear,) And according to forue Opinions,he would have beenin like
manner guilty, if apon an Aflault made by him upon the Houfe, with
an Intent to rob it, the Owner had opened the Door in order to drive
him off, and thereupon he had entered : (in which Cafe, as fome fay,
the opening of the Dnor by the Owner, being occafioned by the feloni-
ous Attempt of the other, is as much imputable to him as if it had been
aftually done by his own Hands.)

Sect. 5. And it has allo been refolved, That where divers Perfons
came to a Houfe with an Intent to rob ir, and knocked at the Door, pre-
tending to have Bufinefs with the Owner, and being by that Means let
in, rifled the Houfe, they were guilty of Burglary: Alfo it hath been
adjudged, That thofe were no lefs guilty, who, having a Defign to
rob a Houfe, took Lodgings in it, and then fell on the Landlord and
robbed him; for the Law will not endure to have its Jultice defravded
by fuch Evafions. And for the like Reafon, 4 fortiori, it has been yefol-
ved, That,where Perfons, intending to rob a Houfe, raifed a Huoe and
Cry, and prevailed with a Conftable to make 4 Search in the Houfe, and
having got in by that Means, with the Qwner's Confent, bound the Con-
ftable, and robbed the Inhabitants, they were guilty of Burglary s for
there cannot be a greater Affront to publick Juftice, than to make Ufe of
legal Procefs as a Stale for fuch villainous Purpofes; and therefdre the
whole A& is efteemed tortious ab nitio. 2 S

Seet,
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Sett, 6. Itis recited by 12 Anne 7. That there had been fowre Doubr,
Whether the entving into a Manfion- Houfe, without breaking the fame, with
an Intent to commit fome Felony, and breaking the faid Houfe in the Night-
time 1o get ont, were Burglary : And thereupon it is declared and enated,
That if any Perfon fbail eser into the Manfion or Duwelling Houfe of another
by Duay or by Night, without breaking the famse, with an Intent to commit Fe-
lony, or bing in fuch a Houfe, fhall commit any Felong, and fball in the Night-
time break the {aid Houfe to get ont of the fame, fuch Perfon it, and fball be taken
to be, guilty of Burglary, and onfled of the Benefit of Clergy, in the fame Munner
as if fuch Perfon bad broken and entred the faid Houfe in the Night-tire, with
art Intent t0 commit Felony there.

Sect. 7. As to the fourth Point, viz. What Entry is (0fficient to this
Purpofe ; it feems agreed, That ~ny the leaft Entry, either with the whole,
or but with Part of the Body, or with any Inltrument, or Weapon, will
fatisfy the Word Intravit in an Indicment of Burglary 3 as if one do but
put his Foot over a Threfhold, or his Hand, or a Hook, or Piftol, within
a Window, or turn the Key of 2 Door which is locked on the Infide, or
difcharge a loaded Gun into a Houfe, ¢e.

Sect. 8. Nay, itis certain, That in fome Cafes one may be guilty of
Butglary, who never made any a&tual Entry at all 5 as where divers
come to commit a Burglary together, and fome ftand to watch in adja-
ceiit Places, and the others enter, and sob, @v. for in all fuch Cafes,
the A& of oneis in Judgment of Law the A& of all.

Sect. 9. And upon the like Ground, it feems difficult to find a Reafon,
why a Servant, who, confederating with 2 Rogue, lets him in to rob a
Houfe, &« thould not be guilty of Burglary as much as he; for it is
clear, That if the Servant wereout of thg Houfe, the Entry of the other
would be adjudged to be his alfo 5 and what Difference is there, when
he is in the Houfe?

Sect. 1o. As to the fifth Point, iz, In what Place this Offence may b
committed, it [eems to be the currant Opinion at this Day, Thatitcan be
only in 2 Dwelling-Houfe, and that the Inditment for it muft neceflarily
alledge the Fa& in Domo manfiondi. And Sic Edward Coke feems to fay,
That the Breaking a Chiarch, & is therefore Burglary, becaufe che
Church is the Manfion:Houle of God: But I can find nothing in the
more ancient Authors to countenance this Nicety ; for the general Tenor
of the old Books feems to be, That Burglary may be committed in break-
ing Houfes, or Churches, or the Walls, or Gates of a Town. And
Stannforde and Anderfor mention Precedents of Indictments of Burglary
in Domo, without adding Manfionali : However, the conftant Courfle of
Iate Precedents and Opinions makes it certainly a very dangerous, if not
an incurable, Faunlt, to omit the Word Manflonalis in an IndiGment of
Burglary in a Houfe; and therefore without Queftion, it ought always
to be inferted where the Truch of the Cale will bearit.  But lure it can-
not be neceflary or proper to have any fuch Word in an Indid&ment of
Burglary in a Church, which, by all the Books above cited, feems to be
taken as a diftinét Burglary from that in a2 Houfe.

Sect. 11.  However it is agreed by all, That a Hon'e wherein a Man
dwells but for Part of the Year, or a Houfe which one has hired to live
in, and brought Part of his Goods into, but has not yet lodged in; or
a Chamber in one of the Inns of Coure wherein a Perfon uvfually lodges,
or 2 Houfe which a Man's Wife hires without bis Privity, and lives inby
her felf without him, may be called his Dwelling-Hoafe; and will (uff-
ciently fatisfy the Words Domus manfonalis in the lodictment, whether
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3 Inft. 64. Sect. 12. Alflo all Out-Buildings, as Barns, Stables, Dairy-Houfes,
Dale. cap. 9 ¢re. adjoinirg to a Houfe, are looked upon as Part thereof, and eonfe-
E:ﬁ;,f‘;’;_’bf’ queatly Burglary may be committed in them; bue if they be removed at
any Diftance from the Houfe, it feems that it has not been ufual of late
H.P. C. 82. tO g‘)roceed agdinft Offences therein as Burglaries,
Kelynge 27 ect. 13.  If feveral Perfons dwell in one Houfe as Servants, Guefls,
s1.83  or Tenants at Will, or otherwile having no fix'd and certain Intereft in
any Part thereof, and a Butrglary be committed in any of their Apart-
tnents; it feems clear, that the Indi®ment fhall lay the Offence in the
Manfion-Houfe of the Proprietor, & But if one hire 2 diftinct Apare-
ment in a Houfe for his Loding for a certain Time, and a Burglary be
committed therein, I can fee no good Realon why the Indictment may
not lay the Offence in Domo manfionali of fuch Lodger s for it {cems to
Vide fupra, D€ agreed, That an Indi€tment for a Burglary committed in a Cham-
se&. 1. ber in one of the Inns of Court, may lay the Offence in Domo manfionals
]C):f;;";:ji-;; of the Owner of the Chamber ; and why may not {uch an Aparmeant,
“©P-%%" with as much Propriety, be called the Manfion-Houfe of him that cakes
it, during the Time that he has a certain Intereft in it? For {o long as
Co.Lic 485, it is fevered by the Leafe, it feems in the Eye of the Law to be as
H.P.C. 8. diftinét from the other Parts of the Houfe, as if the Perfon who rents
it, had a Frechold or Inheritance in it. And as to the Objecion,
That he goes into the Houfe by the fame Door with the other ln-
habicants, and therefore is but an Inmate, and the whole ought to be
confidered but as one Houfe 5 I anfwer, That he muft have {ome Way
to his Apartment as incident to his Intereft in it, and that {uch Way
lying through a Door which is common to him with others, doth not
make the Apartment it {elf in any Relpe@ lels his own, than a Way
through a Door belonging to himf{elf only would have done.
Sect. 14. And if the Law be {o in this Cafe, it feems to me very
reafonable alfo, That if fuch a Lodger take alfo a Cellar in the faid
Houfe, a Burglary committed in {uch Cellas, may be alledged in Doms
manfionali of the Lodger, whether the Cellar had any Communication
with the Houfe or noty for fince it feems to be agreed, That 2 Barn or
Stable, or other Out-Building near to a2 Houfe, thall be looked on as
Part thereof, why thould not fuch a Cellar have the like Eftimation ?
Kelynge 83 Sed Quere, for Kelynge {eems to incline to a different Opinion,
Sect, 1. However it is agreed by all, That if one hire a Part of a
Houfe to lodge in, which is attually divided from the reft, and have a
Door of its own to the Street, a Burglary thercin may be alledged in
Domo manfionali of fuch Perfon.
Secs. 16.  But if he had taken it as a Shop or Work-houfe for his Ufe
B.P.C.83. inthe Day-time only, it feems thata Felony therein cannot be alledged
in a Manfion-Houfe; not of him that Jets it, becaule it is fevered by
the Leale from that Part of the Houfe which belongs to him, nor of him
to whom it is let, becaule he takes it not to lodge in.
I.P.C.82,  Sect. 17. From what has been faid it clearly appears, That no Burgla-
53 uf g5 TP can be committed by breaking into any Ground inclofed" or Booth,
Bro.Caro. y3. O Tent, &c. for there feems to be no Colour from any Authority anci-
%%’-C; 3o ent or modern, to make any Offence Burglary that is not done either
Crom. 3'},'.99' againft fome Houfe, or Church, or the Walls, or Gates of fome Town.
Sect. 18, As to the fixth Point, viz. What Degree of Guilt is required
in theprincipal Intention of the Offender, it {eens clear, That there can
Dy 99.P1. 58. be no Burglary but where the lnditment both exprefly alledges, and the

;)[:;E 3;;'. Verdi&talfo finds, an Intention to commit fome Felony ; for if ic appear
4 that

Con. Kelynge
83.
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that the Offender meant only to commit a Trefpafs, as to beat the Par- Kelynge 30.
ty, & he is not guilty of Borglary. However, it {eems much the bet- Ig:,f 33’3:
ter Opinion, That an Intention to commit a Rape, or fuch other Crime Con Dat:.
which is made Felony by Statute, and was a Trefpals only at Common P 99
Law, will make 2 Man guilty of Burglary, as much as if fuch Offence H-f*" C.2rs.
were a Felony at Common Law, becaufe where-ever a Statute makes ISZE{';Ch 4o
any Offence Felony, it incidentally gives it all the Properties of a Fe-

lony at Common Law.

C H AP XXXIX
Of drfon.

RSON is a Felony at Common Law, in malicioufly and volunta- Bro.Coro,
L\ rily burning the Houfe of another by Night or by Day. S¥.Cos.
3 Inft.’66.

For the better Explication whereof 1 fhall confider: Dl cap. o

11 Co, 29.
. What is fuch 2 Houfe in which Arfon may be committed. o
. Wléether this Offence may be committed in the Offender’s own
Houfe.
3. How much of the Houfe ought to be buent.
4. With what Degrees of Malice.

[ ]

Secd. 1. As to the firlt Point, wiz. What is {nch a Honfe in which 3 Int. é7.
Arfon may be committed ; it feems agreed, That not only a Manfion- 405?'::.0;0;;
Houfe, and the principal Parts thercof, but alfo any other Houfe, and srH 7.1
the Out-buildings, as Barns, and Stables, adjoining thereto 3 and alfo Bro- Corer
Barns full of Corn, whether they be adjoining to any Houfe or not, are SP.C. 36,
fo far fecured by Law, that the malicious burning of them is Arfon ; H.P.C.86.
and it is faid, That in an Indi¢tment they are well exprefled by the
Word Domus, without adding Manffondis,

Seff. 2. But it feems that at this Day the Burning of the Frame of 2 1 5 ¢ 44
Houfe, or of a Stack of Corn, & is not accounted Arfon, becaufe it ; laft. 67.
cannor come under the Word Doms, which feems at prefent 10 be 3 Ingt. 67.
thought néceffary in every Indictment of Arforr; yer it is faid, That an- Bricefo. 16,
ciently the Burning a Stack of Corn was accounted Arfon.  And at this Ij,f‘cﬁ;,fg}"
Day by 43 EL 13. it is Felony without the Benefit of a Clergy, wilfully and of ’
Mulice 10 burn or canfe 1o be burned, or aid, procure, or confent to the Burning
of any Barm, Stack of Corn, or Grain, in the Countics of Northumberland,
Comberland, Weltmorland end Dorham. And by 22and a3 La. 2. 7. i
Felony, in the Night-time, malicionfly, snlamfully, and willingly to burn or canfe
to be” burned any Stacks or Ricks of Corn, Huy, or Grain, Barne, or other
Houfes, or Buildings, or Kilns, in any Place whatfoever ; But the Offender may
avoid Judgment of Death by chufing Tranfportation, and nay be proceeded a-
gainft by any three guﬂ:}:e; of Peace, according o the Method preferibed by the
Statute, which s {et forch more at large in Chap. 46.

Setl. 3. As to the fecond Point, ziz. Whetber Arfon may be com-
mitted in the Offender’s own Houfe, it feems cleasly agreed, That one « Jon. 35v.
feized in Fee, or but poffefled for Years, of a Houfe {tanding by it felf at Cro. €377

Ee a Di-
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Of Felonies by Statute. Book 1.

a Diftance from all others, cannot commit Felony in burning the fame:
Alfo it feems the much fironger Opinion, That 2 Man (o feized or pof-
{efled of a Houfe in 2 Town, who burns his own with an Intent to burn
his Neighbour's, bur in the Event burnshis own only, is. not guilty of
Arfon ; for by the general Tenor of the Books {peaking of this Offznce,
it feems to be fuppofed to be done in the Houft of another, and not of
the Offender : Neither thall any A&, which is only a Crime in Refpe®t
of the Injury which it does, or may do, to another, be made 2 Felony
by Realon of an Intention thereby to commit a Felony, if fuch Inten-
tion be not executed : However this is certainly an Offence highly po-
nifbable, in Regard of the Malice thereof, and the great Danger to the
Publick which attends it, and the Offender may be fevercly fined and
imprifoned during the King's Plealure ,and fet on the Pillory, and bound
to his good Behaviour during Life.

Seff. 4. As to the third Point, viz. How much of fuch Houfe ought
to be burne, it feems to De clearly agreed, That neither a bare Intention
to born 2 Houfe, nor even an a&ual Attempr to do it by putting a Fire
to Part of a Houfe, will amount ro Felony, if no Part of it be burnt,
for the Indictment muflt have the Words Tncendit & combuffit : But it is
cestain, That if any Part of the Houfe be burnt, the Offender is guilty
of Fclfony, notwithftanding the Fire afterwards be put out, or go out of
it felf,

Seit. 5. As to the fourth Point, viz. With what Degrees of Malice
fuch Houfe ought to be burnt ; it (eems clear, That if the Fire happened
through Negligence or Mifchance, it cannot make him, who is the un-
fortunate Caufe of it, guilty of Arfons for the Indictment mult alledge
the Offence to have been done Voluntaric ex malitid fud precogitats O~ fe-
lomicé.  Yet if one malicioufly intending only to burn the Houfe of 4,
happen thereby to burn the Houfe of B, it is certain that he may be in-
dicted as having maliciouily burned the Houfe of B. for where a felo-
nious Defign againft one Man mifles its Aim, and takes Effe®® upon an-

other, it fhall have the like Conftruction asif it had been levelled again(t
him who fuffers by ic.

CHAP XL
Of Felonies by Statute.

Ffences more immediately againft the Subject, made capital by
Statute, and not reduced to any of the foregoing Heads, are fuch
as are committed 3

1. Againft Women.
2. Againft the Rights of Marriage.
3. Againft the Members of 2 Man's Body,
4. Againft Records,
5. Againft Cattle.
6. By Purveyors.
7. By Soldiers and Mariners,
8 By Hunters.
1

9. By



Chap. 40. Of Felonies by Statute. 107

g. By Forgers of falle Deeds.

1o. By Gaolers.

11. By Tranfporters of Sheep or Wool.

12, By Servants,

13. By Egyptians.

14. By Cutters of Pow.dike.

15. By Trefpaflers on the Borders, and Rioters.

16. By Bankrupts.

17. By Counterfciters of Bank-Notes, Exchequer-Bills, Stamps,
South-Sea Bonds, Lottery Orders, ¢

In treating hereof, 1 thall fir(t confider {uch Points as relate to them
all in general, and then defcend to each Crime in particular, in the Or-
der before fet down,

As to what relates to them all in general, I will fhew,

1. Where an Offence (hall be faid to be made Felony by Statate,
2. What is incidentally tmplied in every fuch Statute,

Seit. 1. As to the firlt Point it feems clear, That not only thofg Bro- Coro.
Crimes which are made Felonies in exprefs Words, but alfo all thofe 31}*{{1,9,_
which are decreed to have or undergo, I])udgrnenl: of Life and Member 2 Inft 434,
by any Statute, become Felonies thereby, whether the Word Felony f{:,'ﬁ'_‘;';]?"
were omitted or mentioned.

Sef?. 2. “But an Offence fhall never be made Felony by the Conftru- Co. Lir. 30r.
¢tion of any doubtful and ambignous Words of a Statute, and there- i":‘”"'
fore, if it be only prohibited vnder Pain of forfeiting all that a Man ;inft 146
has, or of forfeiting Body and Goods, or of being at the King's Will
for Body, Land, and Goods, it (hall amount to no more than a high
Mifdemeanour, punithable by Imprifonment, .

Sett. 3. Alfo where a Statute makes a fecond Offence Felony, or {ub-
je& to a heavier Punifhment than thé firlt 5 it is always implied, That
fuch fecond Offence ought to be committed after a Convittion for the Hl»;"- C.8.
firft ; from whence it follows, That if it be not fo laid in the Indi@. Byf’;ﬂz;ﬁ:
ment, it fhall be punithed but as the fislt Offence ; for the gentler Me- 31,
thod fhall firft be tried, which peshaps may prove effetual. 1 Leon. 295,

Sefl. 4. As to the {econd Point, viz. What is incidentally implied ; tatqy, 59,
in every Statute, making an Offence Felony s it feems clear, That ever 9o
fuch Statute does by neceffary Confequence {ubjedt the Offnder to the Pl 4
like Attainder and Forfeiture, & and allo does require the like Con- H.P.C. 2.
ftrudtion, as to thofe who fhall be accounted Acceflaries before or after, g‘i‘rb;]":”‘
and to all other Intents and Purpofes, as is incident toa Felony at Com- § 4314 *
mon Law. Salk 541,543

Seff. 5. Yet where fuch a Statute faves the Corruption of Blood, it 3 Inft 47,
impliedly faves the Defcent of the Land of the Offender to his Heir: Al{o H-P G &
where it faves the Land to the Heir, it prevents the Corruption of Blood
fo far: And it is faid, That in both Cafes it faves the Wife's Dower, be-
caufe where-ever an Heir takes as Heir, he thall not avoid a Title of 3 Tnft. 42,
Dower in Refpett of the fame Inheritance. But notwithftanding {uch a
Saving the Land thall be forfeited for the Life of the Offender.

Sef. 6. If one commit an Offence which is made Felony by Statute, f;‘;' Coro.
and then the Statute be repealed, he cannot be punifhed as a Felon in

Refpelt of that Statute.
CHAP
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C H A P. XLL
Of Rape.

FFENCES againft Women made Felonies by Statute are of two
Kinds.
1. Rape.
2. Forcible Marriage.

In treating of Rape, 1 fhall confider,

1. What fhall be called a Rape.
2. How it is punifhed.

Co.Lit. t9o.  Self. 1. Asto the firlt Poine, It feems that Rape is an Offence in ha-
3 Inft. ¢ ving unlawful and carnal Knowledge of a VWWoman, by Force and againft
12Co. 37 her Will: But it is faid, That no Affault upon 2 Woman in order to
3 Isft. s9,60. ravith her, howfoever fhamelefs and outrageous it may be, if it proceed
L P.C.117 not to fome Degree of Penetration, and alfo of Emiffion, can amount to
Collet. Part. @ Rape ; however it is {aid, That Emiffion is, primé facie, an Evidence
2 Vel.Los of Penetration.
Sl eoo..  Se. 2. Offences of this Nature are not any way mitigated, by thew-
Bro. p,’,ﬁ,.s ing that the Woman at laft yielded to the Violence, if fuch her Confent
ment 5. was forced by Fear of Death, or of Durefs: Nor is it any Excufe, that
5 Bd- 4.6 2 (e confented after the Fact, or that {he was a common Strumpet; for fhe
Remworth 15 ftill nnder the Protedtion of the Law, and may be forced. But it was
Coll. Part. 2. anciently faid, to be no Rape to force 2 Man's own Concubine. Alfo it
X:jh‘,;‘;" hath been faid by fome to be noe Rape to force a Woman who con-
S p C.., Ceivesat the Time; for it is faid, That if {he had not confented, the
Bt 14, could not have conceived: But this Opinion feems very queftionable,
Finch.204. ot only becaufe the previous Violence is no way extenuated by fuch a
Dateap-107. £y bfequent Confent, but alfo becaufe if it were neceffary to Thew that
the Woman did not conceive, this Offender could not be tried till fuch
Time as it might appear whether {he did or not, and likewife becaufe the
Philofophy o% this Notion may very well be doubted of.
Rufhworth Set?. 3. It is a ftrong, but not a conclefive Prefumption againft a Wo-
Coll. Purt. 2. man, That fhe made no Complaint in a reafonable Time after the Fat,
Brait. 147, 4. Self. 4. It was 2 Queftion before 18 EZ 7. Whether a Rape could be
Dile.ea. 107. committed on a Child of the Age of fix or feven Years; but by that Sea-
Dy 30q b1, tote, whofocuer fhall unlawfully and carnally know and abuf any oman-Child
5. under the Age of ten Years, fball fufféer ar a Felon without Clergy.
CroCagzn  Sed. 5. Upon an Indi@ment for this Offence, it is no way material
whether fuch Child confented, or were forced 5 yet it muft be proved,
That the Offender entered into her Body, &,
B.2.Ch 9. S 6. All who are prefent and alually affift 2 Man to commit a

B o o7, Rape, may be indifted as principal Offenders, whether they be Men or
omen.

2 Se&.
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Seif. 7. Astothe fecond Point, ziz, How Rape is punifhed, it is (aid, Bre&. 147,
that of old Time it was Felany. and confequently punifhable with Death, 's“f, C 21 b
efpecially if the Party ravithed were a Virgin, unlefs fuch Virgin would 22, 21,
aceept of the Offender for her Husband, in which Cafe fhe might fave Bl?ﬁ. 185,
his Life by marrying him. Bat afrerwards it was Jooked upon as a c,i,f,',f’f,'”'
great Mildemeanour only, but not Felony 5 and the Offender was panifh- con.
ed with the Lofs of his Eyes and Tefticles: And by the Statate of Weftre. CoLi.rz3.b,
1 13, It wasreduced to a Trefvals, fubeding the Offender to two Years F,”“;;"' L.
Imprifonment, and a Fine ac the Kings Will.  Bat the Smallnefsof the j fog sge.
Punifiment proving a great Encouragement to the Offence, it was made Quere Firz.
Felony again, by the Statute of Wefiminfier 2. 34. and by 18 B 7. it jg £y 49-

Bro. Coro,
excluded from the Benefit of the Clergy. :fs;. e

CHAP XLIL
Of Forcible Marriagc‘.

Sect. 1. HE marrying a Woman of Subftance by Force, and o-
T ther Offences of the like Natare, were made Felonies by
3 H. 7. 2. which was ena&ed in the following Words :

Sect. 2, Where Women as well Maidens ac Widows and Wives, baving
Subflances, fome in Goods moveable, and fome in Lands and Tenements, and
Jome being Heirs Apparent unmto their Anceflors, for the Iucre jf Such Subflances,
be oftentimes taken by Mif doers, contrary to their Will, and after married to
Jich Mif-doers, or to other by their Affent, or defiled, 1o the great Difpleafure of
Ged, and contrary 1o the King's Laws, and Difparagensent of the faid Womes,
and wtter Heavinefs and Difcomfort of their Friends, and tothe evil Enfample
Z all other : It is therefore ordained, effablifbed and enasied by our Sopereign

ord the King, by the Advice of the I ords Spiritual and Temporal, and the
Commons in she fasd Parliament afferubled, and by duthority of the fame, That
what Perfon or Perfons from benceforth that taketh any Woman { fi) againf? her
Will urlawfully, thatis to fay, Maid, Widow, or Wife, that Juch Taking, Pro-
curing, and ffbet_t:’ﬂg to the fame, and alfo receiving wittingly the fame Woman
Jo taken against ber Will, and knowing ‘the fame, be Felony: And that fuch
Mifodoers, Takers, and Procuraters to the Jame, and Recritors, knowing the
JSaid Offence in Forne aforefeid, be benceforth reputed and judged as priwcipal
Felons: Provided alway, that this AF extend not no any Perfon taking any
Weoman, only claiming ber as bis Ward or Bond-Weman.

Sett. 3. And by 39 El. 9. All Perfons who fhall be Principals, or Procu-
vers or Acceffaries before fuch Offence committed, are concinded Jroo the Bencfit
of the Clergy.
fIn the'géonﬁru&ion of the {aid Statute of 3 H. 7. 2. the following
Points have been refolved.

Se#. 4. 1. That the Indi@ment mult exprefly fet forth, both chat the Hob. 162
Woman taken away had Land or Goods, or was Heir apparent, and al- Cro. Gy, ;35.
fo that fhe was married or defiled, becanfe no other Cafe is within the DWif ax.
Preamble of the Statute to which the enalling Claufe clearly refers; for | fo L%
it does not fay, Thatwhat Perfon, . that taketh any Woman againft H.#.C. ;s
her Will, but what Perfon that taketh any Woman & againt her Wi, $il 59

12 Lo 1o,
g,

Fi it g,
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Hob. 182,
Cro, Ca. 485,
489.

Hob 182.

Cro. Ca. 485.

Cro. Cr. 493.
3 Keb. 193,
2 Vent, 243,
244

4 Tnft, 61.
Dalif 22.
5.P.C, 44.

Cro. Ca, 482,
H.P.C, 119

Cro. Ca. 488.
Hob. 183
H.P.Corig,

cmu El- 94.

Of Offences ugainft the Rights of Marriage.  Book L.
Set. 5. 1l That the Indi@ment ooght alfo to. alledge, That the ta-
king was for Luocre, becaule the Words of the Preamble are fo, but that
it needs not fer forth, That it was with an Intention to enarry or de-
file the Party, becaufe the Words of the Statute neither require {uch an
Intention, nor does the Want thereof any Way leflen the Injury.

Ses?. 6. MI. That it is no manner of Excufe, That the Woman at fir{t
was taken away with her own Confent, becanfe if the afterwards refule
to continue with the Offender, and be forced againft her Will, the may
from that Time as properly be faid to be taken againft her Will, as if
fhe had never given any Confent at all; for till the Force was put
upon her, {he was in her own Power.

Sect. 7. 1V, That it is not material whether 2 VWoman fo taken away,
be at Jaft married, or defiled, with her own Confent or not, iffhe were
under the Force at the Time, becanfe the Offender is in both Cafes e-
qually within the Words of the Statute, and fhall not be conftrued tobe
out of the Meaning of it, for having prevailed over the Weaknefs of a
Woman, whom by fo bafe Means he got into his Power,

Sect. 8. V. That thofe who after the Fa& receive the Offender, but
not the Woman, are not Principals within this Statate, becaufe the Words
are, receiving wittingly the fame Woman fo taken, &c. but it feems clearly,
That they are Acceflaries after the Offence, according to the known Rules
of Common Law.

Sect. 9. VL. That thofe who are only privy to the Marriage, but 50
way Parties to the Forcible taking away, or confenting thereto, are not
within the Statute.

Sect. 10. VIL That where 2 Woman s taken by Force in the County
of A and married in the County of B. the Offender may be indicted
and found guilty in the County of B. becaufe the continuing of the Force
there amounts to a Forcible Taking within the Statute,

C HADP XLIL
Of Offences againft the Rights of Marriage.

Sect. 1.{ " \Ffences againft the Rights of Marriage, at Common Law, are
looked upon as Spiritual Offences, and punifhable only by
the Feclefialtical Law, but onc of them is made Felony, but not excluded
from the Benefit of the Clergy, by 1 Fec. . 1. by which iris enaced,
That if any Perfon or Perfons, within bis Majeity's Dominions of England and
Wales, being married, do marry any Perfon or Perfons, the former ushand or
Wife being alive, that then every fich Offénce fhall be Felomy, and the Perfon
and Perfons fo offending, fball fuffer Death as in Cafes of Felony. Andthe Par-
ty and Parties fo offending, [ball receive fuch and the like Proceeding, Tridl,
and Execution, in fuch County, where fuch Perfon or Perfons fball be appre-
bended, as if the Offence had been committed in fiech Connty, where fuch Per-
fon or Perfons fball be taken or apprebended.
Sect. 2. But itis provided by the (aid Statute, That nothing therein con-
sdined, fhall extend to any Perfon or Perfons whofe Husband or Wife foall be con-

timually remaining beyond the Seas by the Space of feven Tears together, or whofe
Husband
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Husband or Wife fball abfens bim or ber [elf: the one from the other, by the Space

of feven Years together in any Parts within bis Majeflys Dominions, the one

of them wot Rnowing the other 10 be living within that Time.

Sect. 3. And it is farther provided, That the faid Siatute fhall not ex--
tend to any Perfon or Perfons who fball be at the Time of fuckh Marriage dis
vorcedby Semtence in the Ecclofiaflical Conrt, or to any Perfon or Perfons
where the former Marriage foall be by Sentence in the Ecclefiattical Conrt decle-
redto be void and of noeffe® : Nor to any Perfom or Perfons, for, or by Rea-

Jor of, any former Marriage had or made within Age of Confent.

Seit. 4 Allo it is farthes provided, That mo Attainder for this Offence
Joall make ot work any Corruption if Blood, Lofs of Dower, or Difinberifon of
Heir or Heirs,

In the Conftrudion of this Statute it has been holden,

Sed. 5. 1. That not only thofe who are divorced & vimenlo Matrimo- 1 10t 3.
wis, but allo thofe who are divorced only 4 Mensa & Thoro Canfa Adulserii oo L,
orScvitie, are within the Exception in this Statute, notwith(tanding there Cro tr :é,
be not the Word Divertiamus, but only the Word Separavens, in the Sen- 462 This is
tence 5 becaufe the Statute, being penal, fhall be conftroed favourably, ™% « Ry
and fuch Separations are taken for Divorces in common Underftanding,

Sei¥. 6., 1. Where cither of the Parties were within the Age of Con- 3 Inft. 29
fent at the Time of the firft Marriage, that not only fuch Perfon as was H.? C izt
within fuch Age, but alfo the other who was above it, is within the ! oL Ao

Exception of the Statue, becaufe the Power of difagreeing to fuch Mar- e l;]f b
riage is equal on both Sides. 18,16, 17.

Sec?, 7. 111 That if the firft Marriage were beyond Sea, and the U Y%7
later in England, the Party may be indied for it here, becaufe it is the
later Marriage that makes the Offence; but if the firlt Marriage were in , g3, 1.
England, and the latter beyond Sea, it is faid that the Offender cannot Kelynge §3
be indifed heres féd quere, why not? for the Words of the Statute
are, That the Partses fo offinding foall receive fuch and the like Proceeding,
Trid, and Bxecution, in fuch County where fuch Perfon or Perfon fhall be ap-
prebended, _as if the Offence bad been committed in fuch County, where fuch
Perfon or Perfons fhall be taken or apprebended.

C H AP XLIV.
Of Offences againft the Members of a Man's Body..

N treating of Offences againft the Members of a Man's Body, [ fhall
I confider,

1. What Offences of this Nature are efteemed Mahims.
2. How they are punithed by the Common Law.

3. How they are punifhed by Statute. ‘éi?i?‘fé“““

Braft. 14.'.5.

Seff. 1. Aas to the firlt Point, it feems that fuch 2 Hurt of any Pare $5.cant
of a Man's Body, whereby be is rendered lefs able in Fighting, either to co, L. 126,
defend himfelf or annoy his Adverfary, is properly Mahim. e
$:cf. 2. And therefore the cotting off, or difabling, or weakening a 2.7 coct™

Man's Hand, or Finger, or firiking out his Eye or Foretooth, or ca- 14, as2.

ftrating him, are faid to be Mahims, but the cutting off his Ear, or 35EL3 94

| ¢ Nofc, shove cited,
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Nofe, & are not eftcemed Mahims, becaufe they do not weaken, but
only disfigure him.

Seit. 3. As to the fecond Point, viz. How fuch Offences are to be pu-
nifhed, it is to be obferved, that all Mahim is Felony; and it is faid,
That anciently Caftration was punithed with Death, and other Mahims
with the Lofs of Member for Member; but afterwards no Mahim was
punithed in any Cale with the Lofs of Life or Member, but only with
Fine and Imprifonment

Seit. 4. As to the third Point, ziz. How fuch Offences are punithed
by Statute, i¢ is enatted by 22 and 23 Ca. 2. cap. 1. That if any Perfon
fball on Purpofe and of Malice fore-thought, and by lying in wait, ﬂnfairfx&_’y cut
out, or difable, the Tongue, put out an Eye, flit the Nofe, cut off a Nofe, or Lip,
or cut off o difable any Limb, or Member, of any Sa!}:{;ct of his Majefly, with
Intention in fo doing to maim or Disfigure, in any the Manncrs before mentioned,
[fich his Majefly s Sulject, That then and in every fuch Cafe the Perfon or Per-
Jous, [0 offending, their Connfellors, Aiders and Abetiors, knowing of, and
privy 1o the Offence, as aforefaid, fball be and are by the faid Statute declared to
be Felons, and fhall fuffer Death as in Cafes of Felony without Benefis of Clergy,

Sect. 5. But it is provided by the faid Statute, That no Atrainder of
fiuch Felony fhall extend to corrupt the Blood, or forfeit the Dower of the Wife,
or the Lands Goods or Chattels of 1he Offender.

Sect. 6. 12 Man attack another of Malice forethought, in order to
murder him with a Bill, or any other fuch like Inftrument, which can-
not but endanger the Maiming him, and in fuch Attack happen not o
kill, but only to maim him, he may be indifed on this Statute, toge-
ther with all thofe who were his Abettors, &¢. and it thall be left ¢o
the Jury on the Evidence, whether there were a Defign to murder by
maiming, and confequently a malicious Intent to maim as well as to kill,
in which Cafe the Offence is in the Statate, tho’ the primary Intention
was Murder.

C H A P XLV.
Of Oﬁmes againft Records.

Sect. ¥. T Common Law the imbezilling, defacing, or altering any

Record, without due Authority, was an Offence highly
punifhable by Fine and Imprifonment, &, and in many Cafes it was
made Felony by the following Claufe of 8 H. 6, 12.

Sect. 2. 1t is ordained, That if any Record or Parcel of the fame, Writ,
Return, Panel, Procefs, or Warrant of Attorney, in the King's Courts of Chan-
cery, Faxchequer, the one Bench or the other, or in bis Treafury, be willingly
[Poln, taken away, withdrawn, or evoided, by any Clerk, or by atber Perfon, be-
canfe whereof any Fudgment fball be reverfed: That Juch Stealer, Taker-away,

ithdrawer, or Awoider, their Procurators, Connfellors, and Abettors, there-
of indicted, and by Procefs therenpon made, theresf duly convict by their own
Confeffion, or by Inqueft to be taken of lawful Men, (whereof the one haly fhall
be of the Men of any Court of the fame Courts, and the other half of other)
foall be judged for Felons, and fhall incur the Pain of Felony : And that the
Fudges of the faid Courts, of the one Bench or of the other, bave Power to
bear and determine fuch Defanlts before them, and thereof to make dne Pu-
nifbment, as afore is faid, 2 1

n
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In the Conftruftion of this Claufe, it hath been hotden : ERE TN
Sedt. 3. 1. That it extends only to tne Courts which are exprefly na-

nied ; and to the Court of Chancery, {o far orily as it proceeds dccording

to the Courfe of the Common Law.

Sect. 4. 11. That it extends not to fuch Offence by the Judges of any 3 kot 7.
Court 3 for whereas it begins with exprefly naming Clerks which are in-
ferior to them, it thall not be intended to include them under the general
Words following s howeverby 8 R. 2. 4. Fudges as well as Clerks are to py
a Fine to the K:’rzg, and make Satisfaltion to she Party for falfly entring Pleas, * li{s;l T
or rafing Rolls, or changing Verditks to the Difherifon af any ones And they are 3., OCo.r.ff:j.
bighly punifhable at Common Law for other Offences of like Nature, as Tregs 310
for inferting a Bill of Indi@ment not found by the Jury among thole Ef:,-‘c,ﬁ::;m
which were found, and fuch like. And Jultice Ingham in the Reiga of 1;. India-
Edward the firlt was fined eight hundred Marks for “rafing a Fine of thiy. ment 14. so,
teen Shillings and four Pence, fet on a poor Man, and making it fix Shil- ? ™% 7*
Yings and eight Pence.

ect. 5. 1II. That not only fuch an Alteration whereby a Judgment is
actually reverled, but alfo fuch whereby it is reverfible, “whether ;¢
were made before or after the Judgment was given, or whether it be or
be not afterwards amended by the Court, is within this Adt; for thofe

Words in the Statute whereby any Fudgment fhall be reverfed, are taken to

have the fame Purport, as if it were faid, whereby any Judgment thall

be annulled, or lofe its Force or Effe@; for it is plain, That the Statate
cannot intend that the Judgment mult be a@ually reverfed by Writ of

Error, becaufe it fpeaks of ftealing or carrying away, or avoiding of Re-

cords, which makes it impoifible that the Judgment fhould be rever(ed

at all, becaufe no Writ of Error can remove 4 Judgment which appears

not.  And it has been holden, That if 4. B. be outlawed by the Name 1 R 3. o.

of 4. C. and afterwards the Récord be rafed, and 4. B. inferted, the Of. 5P C 16 b.

fence is within the Statute, becaufe the Record againlt A4.C, is annulled, 3;’ ?{ep?;;_ be

and the Judgment prevented, which might have been given ona Writ

of Error for this Defedt.

Se#. 6. 1V. If the Offence were committed partly in one County, and 2R 3.10. b,
partly in another, but not fo as to amount to a compleat Offence with- 7. 16
m the Statute in either, That the Party cannot be inditted for a Felony, 3 Ink. 73.
becaufe the Countics cannot join in an Indi¢tment, and that which is
done in one cannot be found in another, but that he may be indited
for a Mifprifion in either County.

Sect. 7. V. That the A&, by making thofe who are Acceflary before 3 Int. 7..
the Fact principal Felons, does not mean any way to favour thofe who Con. 5. P.C.
are Acceflary after, but to Jeave them to the general Confiruttion of the ** &
Law,

Sect. 8, VI That by the laft Claufe of the A&, the Jaftices of either 3 . 73.
Beneh have a Concurrent Authority, and that they which fhall firft en-
quire (hall proceed 5 and chat if the Offence were committed in che
County where the Benches fit, they need no other Commiffion; but if je
were done in another County, that they muft have a fpecial Commifion : 3
And if in Lozdon, thar they thall havea Commiffionin which the Mayor *
fhall be omitted, for the Charters of the City, which require that he fhall
be a Principal in every Commiffion, extend not to fuch Caufes which
are {pecially limited to particolar Judges.

Sect. 9. By 21 Jac. 1. 26. It iramade Felony without the Beneflt of Clergy,
but not [0 as to corrupt the Blood, to acknowledge or pracure to be acknowledged,
any Finey Recovery, Deed enrolled, Statute, Recogmizance, Bail, or Fudgrient
in the Name of any other Perfon or Perfons not privy and confenting to the fame.

G

& Sect,

2 Kol Re. 81,
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of Oﬁ%mes by Furveyers. Rook 1.

$eif. 10. 1n the Conftrudtion hereof it has been holden, That if aMan
perfonate anothier in the County of A. in potting in Bail before a Judge,
and the Bail be filed in the County of B. the Trial fhall be in the
County of 4. Alfo it feems the bare perlonating of Bail before a Judge
is no Fclony, unlefs the Bail be filed.

Set 11, Allo it is enacted by 4 & 5 Will. & Mar. 4. That any Per-
fon or Perfons who fpall before any Comurijfioner amlrot-fzcd to take Bail, by
Vertue of the faid Statute, sn Aftons depending in the Courts of King's Bench,
Common Pleas, or Exchequer, veprefent, or perfonate any other Perfon or Perfons,
wherchy the Perfon or Perfons fo repr_eﬁnted and perfonated, may be Hable to the
Payment of any Sum or Sums of Money or Debt, or Damages, 1o be recovered
in the {ame Suit or Action, wherein fuch Perfon or Perfons are reprefented and
perfonated, as ;f they had really acknowledged and entered into the fame, being

e

Lawfully convitied thereof, fhall be adjndged Felons,

C HAZDP XLVL
o Oﬁnces relating to Cartle.

Y 22 & 23 Car. 2. 7. it is made Felony, Malitionfly, unlawfully, and
B willingly, to kill or defiroy any Horfés, Sheep, or other Cattle of any Per-
Jou or Perfons whatfoever in the Night-time, but Liberty is given to the Offender
to avoid Fudgment of Death, by chufing Fudgment of Tranfportation for feven
Yearsy and any three Juffices of Peace for the Connty, Divifion, City, Towsn-
corporate, or Place, whereof one 1o be of the Quorum, are anthoriféd to enquire
as well by the Qaths of twelve lawful Men, of the fame County, as by Exami-
nation of Witneffes upon Qath, or by any laswful Ways or Means, which to them
Joall feers mreet, of the faid Offences, and in Order therennts to jﬁfe ont War-
rants, as well for the Summoning of Furors, as for the apprebending of all Per-
fons, who fhall or may be fufpecied thereof, and to take their Exanination touch-
ing the fame, as alfo to canfe all fuch other Perfons as to them fball feens Likely
to make Difeovery thereof, to appear before them, and to give Information upon
Ouath eoncerning their Knowledge of she Premiffes, fo as no Perfon fo to be
examined [ball in any wife be proceeded againft for any Offence concerning which
be faall be fo examined as a Witnefs, and fhall upon fich bis Examination make
a true Difeovery of : And if any Perfon who fhall be thought likely to make fuch
Difeovery, being fummoned by the fard Fuflices, refufe to appear, or to be ex-
amined as a Witnefs, he may be committed by the faid Fuflices to the Cam:ty.
Guol, till be fhall fubmit to be examined. Provided, That no Perfon fhall be
gueflioned for any Offence againft the Statute, nnlefs he be procceded againft with-
in fix Months after the Offence committed.

CHAZPDP XLVIL
Oof Oﬂ%nm by Purveyors.

Seff. 1. ANciently the King's Court was fupplied with Neceflaries from
the ancient Demefnes of the Crown, which were manured

for that Purpofe, and in refpect thereof the Tenants of thofe Lands had
many Privileges, which they ftill enjoy ; but this Method being found ro
2 be
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be troublefome and inconvenient, was by Degrees dififed, and after-
wards the King ufed to appoint certain Cicers to buy in Provilions for
his Houfhold, who were callad, Pusveyors, and claimed many Privi-
leges by the Prerogativaof the Crown, and feemn to have had the Pre.
emption of all {uch Victuals as were baight by any one to o] again,

Secl. 2. By Magwa Charta, chap, 21, [be King fball not take the Tisolor
of any Perfon againft bis Will, and by rany fubfequont Statutes, Jeveral Ofimees
of Purveyors weve made Felonies, as if they took hings above the Value of twelre
Fence, againft the Will of the Owner, without Warrant, or without fuch Ap
praifenent as was directed by thofe Sratutes, or without paying far them, &e.

Setf. 3. But thefe Laws having been found by Experience not to have
fufficiently provided againft the Oppreffians of Perfons implayed for making
Provifions for the King's Houfhold, Carriages, and other Purveyance for his
Majefly, and feveral Counties having found themfelves obliged to fub-
mit to {undry Rates and Taxes, and Compofitions to redecem themfelves
from fuch Vexarions and Oppreffions, as it is recited by 12 Car, 2. 24.
Par. 12. it was cnated by the (aid Statute, That from thenceforth o Sune
or Sums of Money, or ot her Thing fhall be taken, raifed, taxed, rated, impofed,
paidy or levied, for or in vegard of any Provifian, Carriages, or Purveyance
Jor bis Majefly, bis Heirs or Succeffors.

Setf. 4. And it is farther enacted by the faid Statute, Par. 13. Tha
#o Perfon or Perfons by any Warrant, Commilfion, or Authority under the great
Seal, or otherwife by Colour o buying or making Provifion or Purveyance for bis
Majefly, or any Queen of England for the Time being, or of any the Children
of any King or Queen of England for the Tine being, or that fhall be, or for
bis, their, or any of ti:cir Houfhold, Jhall take any Timber, Fucl, Cattle, Corn,
Grain, Malt, Hug, Straw, Viual, Cart, Carriage, or other Thing what focver,
of any the Subjeits of his Majefty, his Heirs, or Suceeffors, without the free and
Jull Confent of the Qmwner or Oimers thereof, bad and obtained withont ™ Menace
or Enforcement 5 nor fhall fummon, warn, take, ufe, or vequire any the [1id Sub-
jects o furnifl or find any Horfes, Oxen, or Cattle, Carts, Ploughs, Wains, or
other Carriages, for the Ufe of his Majefty, bic Ilirs or Suceeffors, or of any
Lueen of England, or of any Child, or Children of any of the Kingr or Queens
of England for the Time besng, for the carrying the Goods of bis Mujefty, bis
Heirs or Sweceffors, or the Said Queens, or Children, or any of them, without
Juch full and free Confent as aforefuid, any Law, Statute, Cuflom, or Ufage to
the comtrary notwithflending.

Seif. 5. And itis further enalted Par. v4. That mo Pre-comption flall be
allowed or claimed in the Bebal of bis Majefty, or of any of bis Heirs or Sweceef
Jors,or of any of the Queens of England, or of any of the Children of the Royal Fa-
wmily for the Time being, in NMarket or out of Market, but that it be free to all
and every the Subjeds of his Majefly, to fill, difpofe, or employ bis faid Goodsto
any other Perfon or Perfons, ar him liffeth, any Pretence of making Provi-
Sfion or Purveyance of Vitudl, Carriages, or other Thing for bis Mjefty, bis Heirs
or Suceeffors, or of the faid Bucens, or Children, or any Pretence of Pre-comption
in their, or any of their Behalfs norwishfi anding.  And sf any Perfon or Perfons
foall make Provifon or Purveyance for bis Majefty, his Heirs or Succeffors, or any
the Queens, or Chitdren aforcfaid, orimprefs, or take any fuch Carriages, or other
Things aforefaid, on any Pretenceor Colour of any Warrant aforefaid, under the
Great Sedl, or othermife, contrary to the Intent boresf, it fhall be lawfiel for the
Fuftices of Peace, or fuch two, or one of thers as dwell near, and 1o the Confla-
bles of fuch Parifh or Village where fach Occafion fhall happen, at the Requeft of
the Party grieved § to consmit or canfeto be commiitted, the Party or Parties fo
doing and offinding, 10 Goal, till the next Sefftons, there to be indicted and
proceeded againft jor the fume, &ec. Sect,
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Sect. 6. But this abfolute and univerfal Reftraint of all Kinds of Pur-
veyance having been found by Experience inconvenieat, it was enafted
by 13 & 14Car. 2. 20. which has been often continued by fubfequent
Statutes, That the Officers of the Navy may prefs Carriages for the Ufe
of his Majelty’s Navy and Ordnance, according to the Regulations pre-
fcribed by that Statute, and the like was enacted by 1 Fac. 2. 10, inre-
lation to the King's Royal Progrefles, &v.

C H AP XLVIIL
Of Offences by Soldiers and Mariners.

Ffences by Soldiers or Mariners, made Felony by Statute, are of
O three Kinds.

1. Wandering without a Teftimonial.

2. Departing from the King's Service without Licence.
3. Deftroying a Ship.

Sect. 1. The firlt of thefe Offences depends upon 39 El 17, by which
it is recited, That divers licentions Petfons contemning both Laws, Magiffrates,
and Religion, had ufed to warder up and down in dll Parts of the Realm, under
the Nume of Soldiers and Mariners, abufing the Title of that homonrable Pro-
fefffony to conmtenance their wicked Bebavionrs, andthat fuch Perfons bad ufed
20 affemsble themfelves weaponed in the Highways, and elfewhere in Troops, to
the great Terror and Aponifbrent Zf her Majefty's true Subje¥s, the Impeach-
wwest of her Laws, and the Difturbance of the Peace and Tranguility of this
Realn: And that many bainows Ontrages, Robberies, and hborrible Murders
had been daily committed by fuch diffolute Perﬁm; and therenpon it is enadt-
ed, That all idle and wandering Soldiers or Mariners, or idle Perfons which
fhall be wandering as Soldiers or Mariners, fhall fettle themfelves in fome Service,
Tabour, or other lawful Courfe of Life, withont wandering, or otherwife repair
10 the Places where they were born, or to their Dwelling-Places, if they have any,
and there remain, betaking themfelves to fome lawful Trade or Conrfe of Life,
as aforefaid 5 wpom Pain, That all Perfons offending contrary to this Act, fhail
Juffer as in cdffﬂ of Felony, withont Clergy.

Sect. 3. And it is farther enalted, That every idle and wandering Soldier
or Mariner, which, coming from his Captain from the Seas, or from beyond the
Seas, fhall not bave a Teflimonial under the Hand of fome one Juftice of the
Peace, of, or near, the Place where he landed, fetting dowm therein the Place
and Time, where and when he landed, and the Place of his Dwelling or Birth,
wnto which be is to pafs as aforefaid, anda convenient Time therein limited for
bis Paffage, or baving fuch Tefiimonidl, fhall wilfully exceed the Time therein
Limited, above fourteen Days :* And alfo, as well every fuch idle and wandering
Soldier or Mariner, as every other idle Perfon wandering, as Soldier or Mars-
ser, which fball at any Time bereafter forge or counterfeit any fick Teflimonidl,
or bave with bim or them any fuch Teftimonial forged, or counterfeited as a-
forefaid, knowing the fame to be counterfeived or forged, in all thefe Cafes, eve-
ry fuch Act or Acts 10 be Felony, and the Offenders to fuffer, as aforefaid, with-
out any Benefit of Clergy.

I Sect.
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Setf. 3. And itis farther enalted, That it fhall be Lawfil for the Fuftices
of Alfizes, Juftices of Gaol-Delivery, and the Fufbices of Peace of everyCoun-
by, and all Fuflices of Peace in Towny-corporate, having Authority 1o hear and
deterpine Felonies, to bear and determine all fuch Offences in their general Sef-
frons, and o execute the Offenders, which fhall be convitted before them as in
Cafes of Felony is accuflomed, except fome honeft Freeholder, &c. will take fuch
Offender into his Service for one whale Year, and alfo be bound by Recogms-
zance of ten Pounds, to keep the faid Perfon for cne whole Year, and bring him
1o the mext Seffions for the Peace and Gaol Delivery mext enfuing aftrr the faid
Year y and if any fuch Perfon fo retained, depart within the Year, without the
Licence of bins that fo retained him, then, to te indicted, tried, and judged as
a Felon, and not 10 have the Benefit of the Clergy.

Seif. 4. But it is provided by the faid Statute, That if any fuch idle
and wandring Perfon, as aforefaid, fball happen to fall fick by the Way, fo that by
reafon of his Weaknefs be can not travel to his Journey's End within the Time
limited within bis Teftimonial, no fuch Perfon to be within the Danger of this
Statute, fo as ke feitle bimfelf in fome lawful courfe of Life, as aforefaid, or
repairy as aforefaid, to the Place where be was lorn, or was laft abiding,
within convenient Time after the Recovery of his Sickefs, and there remain
ar aforefaid,

Seit. 5. And it is farther provided by the faid Statute, Tha if fuch
Soldser or Mariner repairing to bis Place of Birth, &c. can not get work 5 he
Jbudl be fer 10 work by two Fuftices of Peace, &c.

Seif. o.  And it is farther provided, That if fuch Soldier or Mariner ve-

Jort 10 fome Fuflice of the Peace mext adjoining 10 his Place of Landing, or to
Such bis diveit Way home, and make known unto the faid Fuftice bis Poverty s
that the faid Juftice, uponperfeit Notice thercof had, may licence the fame Sol-
dier or Mariner to pafs the wext and direit Way to the Place where be is to re-
pair, and to limit kim fo much Time only, as fball be neceffary for bis Travel
thither s and that in fuch cafe bis Licence being fo made, and be purfuing the
Form 0} Such bis Licence, fball-and may, for his neeeffary Relief in bis Travd,
ask and take the Relief that any Perfon [pall willingly give him.

Secf. 9. The fecond Offence of this Kind, wziz. That of departing
from the King's Service withour Licence, depends upon {everal Statutes ; ; Tnf. 9.
for it was enalted by 18 H. 6. 19. that Soldiers retaintd in the manner pre- § Co. a,
Jeribed by that Atf, departing from their Captains without Licence, foall be guil- Lo Lic. "
ty of Felony 5 but thisStatute is now of little ufe, becaufe the Methad of Cro Ca. 74e
retaining Soldiers therein referred to, is difufed. Hutt 134.

Seid. 8. However by 7 H.7.1.and 3 H. 5. 8 flill in force, Jf anp 3 1o 5e.
Soldicr, being no Caprain, insmediately vetained with the King, who fhall be f:‘,:; g
in Wages and vetained, or take any Preft to ferve the King upon the Sea, or 3 Mod. 124,
upon the Land beyond the Sea, depart ont of the King's Service, withont Li- ;’izrﬂgﬂ the
cence of bis Captain, be fhall fuffer as a Felon, without the Bencfir of the 00
Clergy.  And all Juftices of Peace in every Shire in England, where any fuch
Offenders be taken, bave Power to enguive of the faid Offences, and the fame
to bear and determine, as they may do of Felony, Trefpaffes, and of other OFf-
fences expreffed in the King's Commilfion to them made, as though the faid Of-
ences were done in the fame Shire.

Seit. 9. And by 2 Ed. 6. 2. If any Soldier, ferving the King in his 310n s6.
Wars, in any his Dominions, or on the Seas, or beyond the Seas, or in Scot- 6 Co.61.
land, depart without Licence of the Lieutenant, or Admiral, or Captain, &e.
with Booty, or otherwife, being in the Enemy's Conmry, or elfewhere in the
King's Scrvice, or out of any Garrifon where be fhall be appointed to ferve, be
fhall be adjudged a Felon, and excluded fgmlr] his Clergy 5 and the Fuftices of eve-

v
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ry Shire where fuch Offender fhall be taken, may enquive of and determine the
Offence, &e. B

ﬂ;e(ff, 10. The third Otfence of this Kind, wiz. That of deftroying a
Ship, depends upon 22 & 23 Car, 2. 11. and 1 Awne 9. by which it is
enatted, That if any Captain, Mafter, Mariner or other Officer, belonging to
anty Ship, fhall wilfully eaft away, burn, or otherwife deflroy ihe Ship to which
ke belongeth, or procure the [ame 1o be done, to the Prejudice of the Owner or
Owners thereof or of any Merchant or Merchanss thas fball ldad Goods thereon,
be fhall fuffer as a Felon, without the Benefit of the (lergy, and if the Of
fernce were committed in the Admiral s Furifdi¥ion, foall be tried in the Man-
ner preferibed by 28 H. 8. 15,

C H AP XLIX.
Of Offences by Hunters.

T is recited by 1 H.7.7. That many great Outrages, Murthers, Infurre-

] Etions and Rebellions bad often been occafior'd ‘?y Perfons in great Nuarhers,
with painted Faces, Vifors, and othermife dijfmfﬁ , and rivtoufly, and in nran-
wer of War arraged, bunting as well by Night as by Days and thereupon it
is enated, That as often as Information foall be made of any fuch wnlawful
Huntings by Night, or with painted Faces, 10 ang of the King's Conncil, or to
any Fuftice of Peace of the County, of any Perfon fufpeced thereof, any of the
Jame Council, or Fuflices, to whom fuch Information fpall be made, may make a
Warrant to arreff fuch Perfon, and may alfo examine bin of the faid Huntirg,
and of the faid Doers in that Bebalf s and if the fame Perfon wilfully conceal
the fuid Huntings, or amy Perforn with bim defellive thercin, that then the
Jamie Concealment be Felony § and if be then confefs the Trth, and all that he
fhall be examined of, and knoweth in that behalf, that then the faid Offences
of Huntings be againft the King but Trefpafs finable, 5{ re;z_[érz of the fame
Confeffion, at the mext geweral Seffions of the Peace to be holden in the fame
County, by the King's Fuftices of the fame Seffions, there to be fiffed,  And'if
any Refeons or Difobedience be made to any Perfon  having Authority to do
Execution or Juftice, by any fuch Warrant, b any Perfon, tbe which fo fiould
be arvefled, fo thar the Execution of the fame Warrant thereb  be ot had, that
then the fame Refeons and Difobedience, be Felony 5 and if 4;?' Petfon or Perfons
fhall be convic of any fiuch Huntings, with painted Faces, Vifors, or othérmife
difenifed, to the Intemt they foould not be known, or of unlawfil Hunting in
Time of Nigit, that then the fame Perfon or Perfons fo convid, 10 have like
Punition, as ke or they fhould bave, if be or they were convs® of Felony,

1 CHAP
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CHAZP L
Of Offences by Forgers of Fulfe Decds.

Y 5 EL chap. 14. If 2 Man be convitE or condemmed of forging or pub-

lifhing a forged Deed, and after fuck Convitkion or Condemnation, do com-

wiit the like Offence, be ir made guilty of Felony, and excluded from the Be-
nefit of Clergy s as (hall more fully be thewn in the Chapter of Forgery.

CHAPDP LL
Of Offences by Guaolers.

Y 14 E 3. v0. If any Keeper of a Prifin, or Unidder-Keeper, bytoogreat

Y Durefs of Imprifonment, and by Pain, make ang Prifoner that he buth
in bis Ward, to become an Appellor againft his Will, he is guilty of Felony ;
And it is faid to be no Way material, whether the Approvement be g p .56
true or falle, or whether the Appellee be acquitted or condemned ; but 3 In% 9%
at Law this Offence was efteemed a Milprifion only, unlefs the Appellee
were hanged, by reafon of the Appeal.

CHAP LIL
Of Offences by Tranfporters of Sheep or Waol.

Seit. 1. Y fome old Statutes, and 13 ¢& 14 Car. 2. 18, thetExporta- ; popgs o6
tion of Woul was made Felony; but by 7 &8 /. 3. 28, 1w.& ™

it s reduced to a Mifdemeanour only, and it is {abjeted to fevere Pe- f‘g BW o

nakties by many late Statures. cip. a8
Set. 2. Itis enalted by 8 EL 3. That no Perfon or Perfous fhall bring, 9512 W.3.

deliver, fend, receive, or take, or. procwre to be brought, delivered, fent, or ve- '::P&",‘;w_j‘

ceived, into any Ship or Bottown, any Rams, Sheep, o' Lanths, or any manner-of cap. ro.

other Kind of Sheep, being alive, to be carried and convered out of this Realm of

England, Wales, or Ireland, or oxf of any of the King's Dowrinions, on Pain

that every fach Perfon or Perfons, their Aiders, Abettors, Procurers and Comfors

ters, fhall for the firft Offence forfeit all his Goods for ever, whereof the one

Moiety Ball be to the King, the other Moiety to bim that will fue for the fanse :

And fosther, That every fich Offender fhall fuffer Imprifonsient by the Space of

one whole Year, without Bail or Mainprize, and at the Year's End,Yhall in fome

open Murket-Town, in the Fuluefs of the Market, on the Market- Day, hawe bis

left Hand cut off, and that 1o be nailed up, in the opencft Place of fuch Market 4

and
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and that every Perfon or Perfons cftfoons offending againft this Statute, foall
be adjudged a Felon, &c.

C H AP LIL
Of Offences by Servants.

IT is recited by 33 H. 6. 1. That divers Houfbold-Servants, as well of
Lords, as af other Perfons of good Degree, bad then of late, flortly after
the Death of their fuid Lords and Mafters, violemly, and riotoufly, taken
and fpoiled the Goods which were of their faid Lords and Maflers at the Time
of their Death, and the fame diftributed among themfelves; and thereupon
it is enaded, That after Information made to the Chancellor by the Executors
of any fuch Perfon, or two of them, of fuch Riot, Taking, and Spoils the
bancellor, by the Advice of the two Chicf Juftices, and Chief Baron, or two
of vhem, may make out Writs to fuch Sheriffs as fhall be thonght neceffary,
commanding them 1o make fuch Proclamation, as by the faid Statute is di-
relted, for the Offinders to appear in the King's Bench «t Fﬁmﬁ ¢ Day,
wherewpon, if they make Defanlt, they fhall be attainted of Felomy; but if
they appear, they fball be committed or bailed, till they bave anfwered the faid
Executors in fgfb A&ions, which the faid Executors will declare againft them,
or any of them, for the Riot, Tuking, and Spoiling aforefaid,

CHAP LIV

Of Offences by Egyptians.

Y 1 &2 Ph. & Mer. 4. All outlandifp Perfons, called Egyptians, be-

ing of the Age of thirteen Years, who fball be tranfported into this Realm

of England or VWales, and comtinue within the fame by the Space of ome
onthy and by 5 EL 20. All Perfons being of the Age of fourteen Tears,
who fhall be feen or found within this Redlmn of Et}land or Wales, in any
Company or Fellowfhip of Vagabonds, commonly called, or calling themfelves,
Egyptians, or counterfisting, tramiforming, or difgui fing themfelves by ther
Apparel, Speech, or other Behaviour, like unto fuch Vagabonds, commonly
called, or calling themfelves, Egyptians, and fhall continue and remain in the
fame, either at one Time, or at feveral Times, by the Space of ane Month, fhall

fuffir as Felons, withont the Bemefit of the Clergy.

I CHAPL
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CHAP LV
of Oﬁm‘es by Cutters of Pow-dike,

T is recited by 22 H. 8. 11, which was repealed by 1 Ed. 6, and re-
I vived by 2 and 3 Ph and Mar. 19. That divers Perfons bad malicionfly
at findry times cut down and broken up, divers Parte of the Dike, called the
new Pow-dike in Marfhland, iz the County of Norfolk, and the broker Dike,
otherwife called Oldfelde-Dike by Marfhland, iz the [fle of Ely, in the County
of Cambridge: By Reafon whereof the Ground within the Country of Marih~
land in the Counties aforefaid, had been many times drowned ; and the Inbabi-
tants had not only been put to greas Charges and Expences, but alfo bad loff
weuch Cattle, and alfo many Peaple had been drowned in their Beds . And there-
upon it is enacted, That every fuch perverfe and malicious cutting down, and
breaking up of, any Part or Parts of the faid Dikes, or Cof any other Bank, be-
ing parcel of the Rivd and wttermoft Part of the faid Country of Marfhland,
by any Perfon or Perfons, otherwife than in working upon the faid Bank or Dikes,
Jor the repairing, fortifying, and amending of the fame, fhall be adjudged Felony,
and that the Juflices of Peace of the faid Connties of Norfolk and Cambridge,
within the fard Ifle, foall have full Fower at their Seffions to canfe Enquiry to
be made of every fuch Offence, to award like Procefi, Fudgment, and Execution,
as they bave nfed to do upon other Felonies, being Felony at Common Law.

CHAP LVL
Of Offences by Trefpaffers on the Borders, and Rioters.

IT is recited by 43 EL 13, That then of Lute Years many of the Queen's
Subjelis dwelling in the Conntics of Cumberland, Weltmorland, and the
Bifhoprick of Durham, bad been taken, fome from their own Houfes, and other
in travelling on the Highway, or otherwife, and been carried away as Prifoners,
and kept barbaronfly, and cruelly, wmtil they had been redeemed by great Ran-
foms s and alfo, that then of late Time there bhad been many Incurfions, Rob-
beries and burning and fpoiling of Towns, Villages, and Houfes, within the [aid
Countics, fo that divers of the Queen s Subjects, in the faid Connties, had been
enforced to pay a certain Rate flf Money, Corn, Cattle, or other Confideration,
commonly called Black-mail, to divers inbabiting upon or near the Borders, be-
ing Men of Name, and friended and allied with divers in thofe Parts, who
were commonly known to be yreat Robbers, and Spoil-Takers, within the faid
Counties, to the End thereby to be by them protefied from the Danger of fuch
as ufed 1o rob and fleal in thofe Parts 5 and thereupon it is ena@ed, That
whafoever fball at any Time beveafter without good and lewful Warrant or Au-
thority, take any of her Majefly's Subjetts againft bis or their Will or Wills, and
carry them out of the famie Connties, or detain, force, or imprifon him, or them,
as Prifoners, or againft bis or their Wills, to ranfom then, or to nsake Prey or

li Spoil
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Spoil of bis or their Perfon, or Goods, upon deadly Feud or otherwife : Or whe-
Joewer fhall be privy, confenting, aiding, or affifting unto any fuch Taking, De-
taining, or Carrying away, or procwre the Taking, Detaining or Carrying amay,
of any fuch Perfon or Perfons, Prifoners as aforefaid : Or whofocver fbill take,
receive, or carry, to the Ufe of bimfelf, or wittingly to the Ufe of any other,
any Momey, Corn, Cattle, or other Confideration, commonly called Black-maile,
for the proteFing, or defending of him or them, ov his or their Lands, Tene-
ments, Goods, or Chattels, from fuch Thefts, Spoils, and Robbeties, as is afore-
faid : Or whofoever fhall give any fuch Money, Corn, Cattle, or other Confide-
ration, cabled Black-maile, for fuch Prisechion as is aforefaid, and fhall be y‘
the fuid feveral Offences, or of any of them, tndified and lawfully convitied,
or ftull fand ntute, o fball challenge peremptorily above the Number of twenty,
before the Juftices of Affrzes, Juftices of Gaol-Delivery, Fuftices of Oyér and
Terminer, or Fuflices of Pedce, within any of the faid Connties, at fome of their
General Seffions within fome of the faid Conntiei to be bolden, fhall be reputed,
adjudged, and taken to be as Felons, and fhall fuffir Pains of Death, with-
out any Benefit of Clergy, &c.

Notorions Rioters in fome Cafes, are made guilty of Felony by
3 Georg. 5. as is {hewn at large in the Chapter of Riots.

For tie Suppreffion of Thieves and Robbers called Mofs-Troopers, fe2
13 and 13 Ge 2. 22, which i continued by 12 Auwe for eleven Years,
and from thence to the End of the firlt Seffions of the next Parliament.

C H AP LVIL
Of Offences by Bankrupts.

Sect. 1. [T is enatted by 4 Aume 17. which was continued by 7 Anne
1 for feven Years, and from thence to the End of the next Sef-

fion, That if any Perfon or Perfons who after the 24th of June 1706, fhall be-
come Bankrupt, and againft whom a Commiffion of Bankrupt fball be awarded,
(hall nat within thivty Dayr next after Notice thereof in Writing, left at the nfual
Place of Abode of fuch Perfon or Perfons, and Notice given in the Gazette,
that fuch Commiffion is iffued, and of the Time and Place Zf Meeting of the Coms-
wmiffioners, furrender bive, her, or themfebves to the faid Gommilfioners or fome
of thewe, and fubmit to be examiined, from Time 1o Time, upon Oath, by and
fore the faid Commilfionersy or the major Part of them, and in il Things
conform 1o the feveral Statutes which had then been made concerning Bankrnpts,
and alfo wpon fuch Examination fully and sruly difcofe and difcover, how, and
in what mistwer, and to whom, and upom what Confiderasion, be, fre, or they,
barh or bave difpofedl, affigned, or tramsferred, any of his, her, or their Goods,
Wares, Merchandizes, Money, or other Effects, or Efidte, and all Books, Pa-
persy and Writings, velating thevennto, of which ke, fhe, or they were poffeffed,
or in or to which be, fhe, or they were any way interrefled, or intitnled, or which
any Perfon or Perfons, bad, hath, or bave bad, in Truft for him, ber or them,
or for his, ber, or their Ve, at amy Time before or afier the iffuing ont of the
faid Commiffion, and alfo deliver up unto the faid Commiffioners, or the major
Part of the Commiffioners by the faid Commilfion authorized, all fuch Part of
hbis, ker, or their, the faid Bankrupts Goods, Wares, Merchandizes, Effects
and Eftate, and all Books, Papers, and Writings, relating thereunto, as at the
Time of fuch Examination foalihe sn bisy bev, or their Poffelfron, Cuflody, or

4
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Chap. 58. Of Offences by Connterfeiters of Bank-Notes, &,
Power, (his, ber, or thesr Wives and Childrens neceffary wearing Apparel only
excepted, ) them he, fhe, or they, the faid Bankrupt, in Cafe of any Defalt or
wilful Owiffion therein, or in any the Premiffés, and being thereof tawfully con-
wiifed t’»;); Indiment or Information, fhull Suffer as a Felon, witbont the De-
nefit of Clerey.

qj%eg 2. &’_'Bmt it is provided by the {aid Statate, That 1he Lord Chascellor
may enlarge the Time for fuch Perfons Surrendering themfelves, and difcovering
theer Bftates, for amy Time as be fhall think fit, not exteeding fixty Days, fo
as fuch Order for fo enlerging the Time, be made Sive Dags before the Tivie on
which fuch Perfons were fo to furrender themfelves, &e.

Seid. 3. And it is farther enadlted by 5 dmne 2. That if any Perfon or
Perfons who fball become Bankrupt, or any other Perfon or Perfons, by or with
his, ber, or their Order, Confent, ov Privity, foall after the 2%5¢h of April 1707,
remove, carty away, conceal, deflrey, or imbexil “any of the Goods, Wares,
Merchandizes, Moneys, or Effects, whereof be, fhe, or they, or any Perfom o0
Perfons in Traf} for bim, her, or them, is, or are peffeffedy or intitubed unth,
tv the Value of twenty Pounds or wpwards, or any Books of Acrompts, Bonds,
Bills, Notesy Papers, or W ritings relating thereanto, with Intent to defrandt
bis, .’gm-, or their Creditors, evety fuch Perfon and Porfons fo becoming Bank-
rupt, and being thereof lawfully convitFed,” foall fuffer 45 4 Felon withont By-
wefit of Clergy.

CHAP LVIIL

Of Offences by Counterfeiters of Bank-Notes, Exchequer-
Bills, Stamps, Sonth-Sea Bonds, Lottery-Orders, &,

Sef. - A ND dirlt 25 to Counterfeiters of Bank-Notes, it is eriaced by
8 and g Will. 3. 1g, Par. 36, That the Jorging or counterfeiting
the Common Seal of 1he Governor and Company of the Bunk of England, or of
any fealed Bank:Bill, made or given ont in the Nawe of the Jaid Governor and
Company, for the Payment of any Sum of Money, or ?f any Bank-Note of any
Sort whatfoever, figned for” the” faid Governor and Co
England, or the altering or rafing any Endorfinent on any Bank-Bill, or Note
of any Sort, fball be adiudged to he Felony withom Benefit of Clergy.

Se¢f. 2. Secondly, As to Counterfeiters of Exchequer-Bills, it is enz-
&ed by 7 and 8 Wil 3, 3v1. Par. 78, That if any Perfon or Perfons fhal) forge
or counterfeit any fuch Bill of Credit, as by the faid Statuse the Commniffiomers
of the Treafury were authorized to iffue ont, or temder in Payment amy forged
or counterfeited Bill of Credit, or ‘demand Mongy therenpon at the Excheguer,
( knowing the Bill fo tewdered, or wherenpon the Money fhall be Jo demanded,
to be adtually forged or coumterfeited) and with Intentios to deframd his Ma-

jefys or any other Perfon or Perfons, ewery fuch Perfon or Perfons fo offinds
{-,,ﬁ Jhall be adjudged 3 Felom,

Seit. 3. And the like was enalled by 8 and g Wil, 3. 23. in refation
to the Exchequer Bills iffued out by Authority of that Stacute, and the
Offenders are excluded from the Benefit of the Clergy, as appears from
Wafhington 5 but this Part of the Statuse is omitted ont of the s Vo.
lume of the Statutes at Jarge.

Sei?. 4. Anditis farcher enalted by 5 Awne 13. Par. 22, That if any
Perfon or Perfons foall forge or conmterfeit any Exchequer-Bill, to be iffued by
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Vertve of that Statute, or any Endorfement thereon, or tender in Pagment any
Such forged or counterfeit Exchequer-Bill, or with fuch connterfeit Endorfonent,
or demand to have the fame exchanged for ready Money by the Govermor and
Company of the Bank of England or their Swcceffors, (hknowing the Bill fo ten-
dered or demanded to be exchanged, or the Endorfment thereon, to be forged or
countereit ) and with Intention to defrand her Majefly, her Heirs or guweﬁ
Jors, or the faid Governor and Company, or their Succeffors, or amy Perfon or
Perfons, Body Politick or Corporate, then every fuch Perfon or Perfons of of-
fending, (being thereof lumfully comviiled ) foall be adjudged a Felon, and fuf-
Jer as in Cafes of Felomy, without Bemefit of Clergy.

Sei. 5§ And the like is enafled by 7 Anne 7. and allo by g Aune 7.
and by 1 Georg, 12. in Relation to Exchequer-Bills made forth in Pur-
fuance of thofe Ads.

Seff. 6. As to Counterfeiters of Stamps, it is enafted by ¢ and 10
Will. 3. 25. Par. §g. That if any Perfon or Perfons whaifoever fhall counter-
Jeit or forge any Stamp or Nark to refemble any Stamp or Mark which fhall be
provided, made or ufed in Purfuance of that AGE, or jhall counterfeit or re-
Jemble vhe Impreffion of the fame, upon any Vellum, Parchment or Paper, there-
by to defrand his Majefly, bis Heirs or Succeffors, of any P‘ the faid Duties
upon Velluwe, Parchment or Paper, or fball utter, vend, or fell Vellum, Parch-
ment or Paper, with fach counterfeit Mark or Marks therenpon, knowing fuch
Mark or Marks 10 be connterfeit, that the Perfor o offending being thereof
convigied in due Form of Law, fball be judged a Felon, and fhall fuffer Death,
as in Cafés of Felony, without the Benefit of Clergy.

SefZ. 7. And the like is enafted by 10 Awne 19. in Relation to the
Stamps to be provided in Purfuance of that A&, with this Addition,
That thfe who fhall privately and fraudulemtly ;ﬁ any Stamps or Marks 1here-
by to defraud ker Majefly of any Duty upon Vellum, Parchment or Laper by
the K?wid A gramted, fhall be adjudged in like manner guilty.

nd the like is enalted by 10 dwwe 26. and by 12 dmne g.and alfo
by 12 Anne 19. In relation to the Stamps or Marks to be provided in
Purluance of thofe Sratutes.

SeiZ, 8. As to Counterfeiters of South-Sea Bonds, it is enacted by
9 Anne 21. That if any Perfon or Perfons fhall forge or connterfeit the com-
wton Seal of the South-Sea Company, or fhall forge, counterfeit or alter any Bond
or Obligation wunder the common Seal of the fasd Company, or fhall offer to dif
Pofe of, or pay away any fuch forged, cowmterfeited, or altered Bond, (knomw-
ing the fame to be fuch ) or fhall demand the Money thercin covtained, or pre-
tended to be due thereon, or any Part thereof, of the faid Company, or any of
dsheir Officers, knowing the fame to be forged, counterfeited, or altered, with Iy
sent to defrand the faid Company, or any other Perfon or Perfons, every fuch
Offender fhall fuffer as @ Felon withont the Benefit of the Clergy.

Se. 9. As to Counterfeiters of Lottery-Orders, it is enacted by
12 Awne 3. That if any Perfon or Perfons fhull forge or counterfeit amy Lot~
tery-Order, wrade in Purfuance of 9 Anuz 6 or 23. or 10 Annx 19 or 26,
or alter the Number or principal Sum of any fach Order, or connterfiit the
Hand of any Perfon to fuch Order, thereby to procure a fraudnlemt Affigniment,
or fell any fuch Order, knowing the fame to be forged or counterfeit, or know-
ing that the Name of the Owner is forged, in order to procure fuch fraudu-
lent Affignment ; then all and every fuch Perfom or ‘Perfons being therefore
convi@, [hall fuffer as in Cafés of Felony, withont Benefit of Clergy,
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C HAPD LIX
Of Mifprifion of Felony.

Ffences more immediately againt the Subjed, not capital, are either
Mifprifion of Felony, or other inferior Offences
$7F. 1. 1t 15 (2id, That every Felony includes Mifpriion of Felony,

and may be proceeded againtt as a Mifprifion only if the King pleafe, as |

hath been fhewn already in Chapter 20.

Sest. 2. Bat generally Mifprifion of Felony is taken for a Conceal-
ment of Felony, or a procuring of the Concealiment thereof, whether it
be Felony by the Common Law, or by Statute.

Set. 3. For this Offcnce every common Perfon is punithable by Fine
and Imprifonment at Common Law. And by the Statute of Wefime. 1. g.
If the Skeriff, Coroner, or any other Bailiff within a Franchife or without, for

eward or-for Prager, or for Fear, or for any manner of Affinity, conceal, con-
Sfent, or procure to conceal the Felonies done in their Liberties 5 or otherwifc will
not attach nar arrefd fuch Felons (there as they may ) or otherwife will not do
their Offfce, for Favonr borne 1o fuch Mif-doers, and be attainted thereof they
ol bave one Year's Tmprifonment, and after make a gricvous Fine at the
King's Pleafure if they bave wherewithy and if they have not whereof, they

foall have Imprifoneeint of threc Tears,
Set. 4. By 3 H.7. 1. The Jufices of the Peace of every Shire of this

Realm, for the Time being, may take by their Diferction an Ingueft, whereof

every Man {ball bave Lands and Tegements to the yearly Value of forty Shil-
lings at the leaft, to enguive of the Eoncealments of other Inquefts taken before
thews, and afore other, of fuech Matters and Offences as are to be enquired and
prefented afore Jufiices of Peace, whereof Complaint fpall be made by Bill or
by Bills, as well within Franchife as withost, And if any Such Concealment
be found of any Ingueft, as is afore rebearfed, bad or made within the Year
after the fame Concealment, cvery Perfon of the fame Inqueft to be amerced
for the Concealment, by Diferetion of the fanse Fuflices of the Peace, the fuid

duserciaments to be foffed in plain Scffions.
Se#. 5. To this Title of Mifprifion of Felony, That of Theftbote

{eems not improperly reducible, which is where one not only knows
of a Felony, but takes his Goods again, or other amends, not to

profecure. . '

e, 6. This Offence is very nearly allied to Felony, and is faid to
have been anciently punifhed as {uch : But at this Day, it is punifhable
only with Ranfom and Imprifonment, unlefs it were accompanied with
fome Degree of Maintenance given to the Felon, which makes the Party

an Acceffary after the Falt. . .
Sess. 7. But the bare Taking of one’s own Goods again, which have

been ftoln, is no Offence at all, unlefs fome Favour be (hewn (o the
Thief.
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