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CHAZPD XXVIL
Of Procefs.

N D now I am come to fuch Proce(s as is to be awarded upon an

Appealy Indiftment, or Informatton ; for the better Underftanding

the Nature whereof, (having premifed that it feems plain, from the Na-
ture of the Thing, that there can be 2 no Need of it where the Defendant .., 5 4,

is prefent in Court, but only where he is abfent, I thall confider it,  ch 3
Dale.Ch.132.
. . ) Cromp.lsc’.és
1. In General 5 without any particular Regard to Procels of Out-

lawry.
2. In Particular; with Regard to fuch Procefs only.

And Firf?, 1 (hall examine the Nature of fuch Proce(s in general, with-
out any particular Regard to Procels of Outlawry, under the following
Particulars 5

1. Whereitis well awarded into a County different from that where-
in the Court fits from which it is awarded.

2. What Kind of Procefs thall iffue on an Indi¢tment, Appeal, and
Information. _

5. In what Mananer it is to be exccuted.

4 Whar is required by Statute, in Relation to Procels on Informa-

tions.

5. What is the proper Procefs on a Default,

6. What after a Removal by Certiorari.

7. Where it (hall be {aid to be difcontinued; or mifcontinued, or
put without Day.

8. How far an Error in Procefs is fatal.

Seff. 1. As to the firlt Particular, viz. Whete fuch Procefs is well
awarded into a Conaty different from that wherein the Court fits from
which it is awarded : It feems * to be a good general Rule, That now , 4g
Procefs without Writ can be well awarded on any Indi¢tment, or Appeal, s.
&e. fromy any Court, out of the County wherein it fits: But it {eems Fitz Bur.
agreed, © That [uch Procefs by Writ may, by the Common Law, be well B Yarif.
awarded into any County of Enmgland, eithéer by the Court of King’s o5,
Bench, or by Juftices of Eyre. upon an Indictment, ¢ye. before them. far, oo,
Alfoitis clear, That Juflices of Oyer and Terminer have the fame Power, in S.P.C.1ig64-
Relation to Perfons inditted or appealed before them of Felony, by Forceof H-P-€- 196
5 Ed. 3. 11, whereby it is recited, That in Times pafl fome Perfons appealed c'h_',J:P?Ja_
or indicted of divers Felonies in one County, or outlawed in she fame County, 2.
bad been dwelling, or veceivid in another County, whereby fuch felonions Perfons
indified and ontlawed, had been enconraged in their Mifchief, becanfe they might
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ot be atbached in another County 5 and thereupon it is enadted, That Fuflices
aifioned to hear and determine fich Felowics fhall direlt their Hivite 10 2ff the
Connties of England, where need fhall be to take fuch Porfons indiited,

Sect. 2. 1t is oblervable; That the Mifchief complained of in the Pre-
amble of this Statute relates as well to Perfons appealed, as to thofe who
are indicted 5 and therefore. it fcems reafonable to conftrue them a¥o to
be within the Meaning of the Purview, though they be not within the
Letter of ir, which extends only ta Perfons indicted.

P ik Coom. Secds z. It (vems queftionable, @ Whether Juftices of Peace, being af.

l’jul““- 149 figned ® by cheir Comntiffion to hear and determine Felonies, are as well

Lah. B 4. Within the Mcaning as Letter of this Statute ? For, as on the cther Side it

ch- 5. may be argued, That this being a remedial Law, ought to receive as fa-

crld AT vourable and large an [nterpretation as the Words will admit 5 fo on the

- other Side it may be faid, That the Preamble of the Statute making
Mention as well of Perfous.appealed, as of thofe who are indi%ted, can.
not be thought to have any manner of Regard to Juftices of the Peace,
before whom no Appeal lies; and nothing can be more reafonable than
to conftrue one Part of a Statute by another.

Se#. 4. Butby 12 H. 8. 3. Par. 5. Juffices of Peace of the Shire, &c.
wherein any decaged Bridge fhall be, &c. fball make Procefs into every Shive
within this Realm, againft any Perfons who ought to amend fuch Bridge, being
prefented before them to be decayed, &c. Allo they have the like Power by
other Statutes in many other Cafes, for which, not being fo proper for

¢ Crompron®s this Treatife, I {hall refer the Reader to the ¢ Authors which more par-
Jultice, 151, ticularly treat of the Office of & Juftice of Peace.

Limb 0.,  As to the fecond Particular, wiz. What Kind of Procefs fhall iffze on
Ca. 8. an Appeal, Inditment, and loformation s 1 fhall endeavoar to thew,

FEirff, Where fuch Pracefs ought to have the Claufe of Now omittas.

Secondly, 1n whofe Name, and under what Tefle, it is to be made.

Thirdly, What is the proper Procefs on Indi@ments for Crimes of an
Inferior Nature.

Fowrtbly, What is the proper Procefs on Informations.

Fifthly, What is the proper Proce(s on Appeals, and on Indi@ments
of Treafon, Feleny and Mayhem.

Sixthly, How many Days there ought to be between the Tefe and Re-
turn of fuch Procefs,

Seffs 5. Asto the firlt Point, viz, Where fuch Procefs ought to have

the Claufe of Now omittas : It ig laid ¢ down in fome Books as a general

Rule, That in every Suir, to which the King is a Party, the Procels
2Crompron’s OUENE to have the Claufe, Now omittas propter alignam libertatem, .
Jut. 140 b Sef. 6, But 1do not find this Rule obferved as to all Kinds of Suits
cnb. U+ by the King, in the beft Precedents; for tho' the faid Claufe is men-
DalrChr32, tioned in every Award of Procefs on ¢ IndiGtments (except only £ ope)
41 Al 15, and even on 8 Informations qui tam, in Coke's Entries ; yet it is omitted
f’;’i,f;"z in all the Awards of Procefs 1 can find on Informations of b Introfion
102, on the King’s Lands, or of ! Trover and Converfion of his Goods 3 and
Fiz, Prerog. yet thefe are at leaft as much, if not more properly, the Suits of the
Fids ifa, King, than the former.
Scéh 1y,

« Coke™s Ear. from 351, to 363, f Co Ent: 358, b, & Co. Eat. 365, 2. 366, 2. 367, 2. 963, & * Co. Ener.
373 2 376, 2. 379, 8, 381, 2. 387 b. ¢ Co. 16, §7. ¢ Coke's Entr 390. b

3 Seit. 7.
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Sei. 7. As to the fecond Point, wviz. in whofe Name, and under
whar Teffe fuch Proces is to be made. It 1s exprefly @ ena&ed by 27 H. +vide 4 1t
8. 24. Par. 3. That all srenner of Procefs upon Indiiiments of Treafow, Felp- 205
ny, or Trefpafs to be made in ewery County- Palatine, and other Lilerty, fhall be
made only in the Nome of the King 3~ and that every Perfon having fuch
County Palativie, or any other fuch Lilerty, to make Procefs, &c. fhall wale the
Telte in the Name of the Perfon that bath fuch Connty-Palatine, &c, . _
Seit. 8. And as to Procefs on [ndictments in any other Courts, there B_;:‘.ﬂ(:ri:n;.b'
can be no ® Doubt but that it ought alfo to be in the Name of the King: Dil- Juf.
And if it iffue from the Court of King's Bencl), it feems © clear, That F{;‘:,'F-
. . . . tach of
it ought to be under the Teffe of the Chief Juftice, or of the Scoior Law, 416,
Judge of the Coart, if there be no Chief Juftice’; and if it ifle from any Cro. Ca. 793,
other Court, there (eems to be the {ame Reafon that it ought ro be un op' 2> B4
der the Tefle of the firlt in the Commiflion 5 and that (uch a Tefte will sr Dalejutt,
be fofficient. 1t is holden indeed by 4 Lambard, That every Procefs on ,("'(’:'m';"r
an Indi®tment before Juftices of Peace, ought to be under the Tefle of 4gr ary
fome two Juftices : But there are Precedents to the contrary in € Crompton; FSecthe prine.
and even in f Lambard. Neither do the ¢ Authorities cited by Lambard fﬂ’t;‘ﬁi‘:j";}
feem to come up fully to his Pointy for they feem to amount to 10 more his Eirenar.
than this, That one Juftice of the Peace cannot award Procefs on an in- f:hﬁ} P
ditment, but that two of them at the lealt muft do it, and that fitting 4, g e
the Coure in the Seffions : And indeed it feems plainly to appear, from i
the * Commiffion itfelf, That one Jultice has no Authority either to take an f;',obmpt st
Indi&ment, or to proceed vpon it: But I do not {te the Confequence,
That becaufe an Indiciment cannot be taken, not proceeded vpon, by lefs oy e e
than two, therefore the Proce(s cannot be tefted by lefs than two, o 15,
Seff. 9. As to the third Point, viz, What s the proper Proce(s on Indict- Dale.Ch, 132,
ment or Crimes of an inferior Nature. It {eems clear, both from the * Books .';Embr?f“{r
which {peak of this Matter, and the conftant Courfe of i Precedents, Duk.ch. 135,
That a Penire faciar (which is bot in Nature of 2 Summons to caufe the Gmb B
Party to appear) is 2 proper Procefs to be firlt awarded on an Indict- ¢y, A,
ment for any Crime (whether againft the Common Law, or Statute under 17.
the Degrec of Treafon, Felony, or ¥ Maihem, except in fuch Cales where- 3315 10:%-
in other ! Procef(s is direCted by {ome Statute. Alfo fuch a Fenire (eems 158, pl. rc.
to be the firlt proper Procefs on an ™ Information in the Crowa-Office, 36upl 17,18,
for a Debt claimed by the King, as having been forfeited by a felo de fe..i Fineh of
Sel#. xo. If it appear by the » Return to fuch Venire, that the Party Law, 556
has Lands in the County whereby he may be diftrained, the © Diftrefs Jj' 0%
infinite thall be awarded from Time to Time, till he do appear, and by 150
Force hereof he fhall ? forfeit on every Default fo much as the Sheriff Mall Rs. Enc. 263.
return upon him in Iffces. But if a Nibil be seturned on fuch a Venire, a 5, 504,
G Capias, alias and pluries, thall iflue, ¢, ® Crompr.
Sett. 11, It is faid in Fitxherbert's ¥ Abridgment, That in Oyer and Ter- A
miner, if the Party at the firft Day make Default, a Man may have a Venire ;b 5.’
Facias, or «Pone per vadios, &c. af his Election 5 the Meaning whereof g;ff- Julk.
perhaps may be this, That if the Defendant, being fummoned o the Ve poi'3h i
nire, do not appear, the Profecutor may either take out a (econd Penire, Ch. 34, 15.
or a f Pone per vadios, &v¢. Bat 1 cannot ® find any exprels AuthoriEy, Regifter Ju-

b . A dicial, 1,
or Precedent, to inflify the Making either a Pose per vadios, ¢, or a Ce- Finch, 352,

Ig 138 o

=

353
Dalton’s Sheriff, Ch. 34, 78. Dale. JuRlice, Ch. 132, © Fide 2 Danv, Ab. 296, £. 5. 2 Inft. 457+ 454, 9

Lamb, B. 4. ch. 8. Crampr. 150, 152, Fitz, Tredpafs, a2, Dale. Juft. ch, 132, 11 H. 6. 4. 2 Finchof
Law.ysa. v Fitz Procefs, 188. ' Pide Finch of Law, 353. * #idy fepra, Sc&. ¢, 1o Fitz Pro. 215 Tref,
233, 39 Bd 4 18, & b,

plas,
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Seif. 18.  As to the fourth Particolar, viz, What i3 requited by Std-
tute in Relation to Procels on Informations: Itis enadted by 4 & § Wil
& M. 18. That no Proce(s thall tliue on any Information to be exhibic-
ed by the Mafter of the Crown-Office, till the Profecutor have given fuch
a ® Recognizance as by the faid A& is diredled. Alfo it is enalted by * #ide fiprs,
18 Fl 5. That ? no Procels fhall iflue on any Information on a penal :h;s’d;o"‘&'
Statuez, rill a fpecial Note be made of the Time when {uch Information v vide fupra,
was exhibited, @. But thefe Matters having been already handled in Ch- 26. Scét.
the Chapter of Informeations, in the Places cited in the Margin, I fhall re- iﬁ"‘;’g‘*j;‘_”‘
fer the Reader thither, for the fuller Confideration of them. o
Sect 19.  As to the fifth Particular, viz What is che proper Procels
upon a Default ¢ It feems, That if a Defendant appear to an © Indictment (HP.C.201.
or 4 Appeal of Felony, and afterwards, before Iflue joined, make an oan lﬂi;f
Efcape, whether from bhis © Bail, or from an atual f Prifon, the Com- “i6afipt1y.
mon Capias, alias and pluries, &c. fhall be awarded again{t him, unlefs there f;‘z-ﬁxism
had been an Exigent before, in which Cafle a new 8 Exigent thall be im- pue chis is
mediately awarded. And if a Defendant, againt whom no Exigent made a
had been before awarded, make fuch Defacle after iloe joined, and an 8::::;)[;: 150
Inqueft awarded to try it, it feems ! that a Capias, . fhall be awarded 6. =
againlt him ad andiendum juratam, G, and, as | takeit, the fame Day on ! 26 AR pl.
which the Capias is recurnable; fhall be given to the Inquett, (for itfeems &9 1.5, 1,
! agreed, That the Inquelt fhall never be taken by Default in the Cafe pb 1.
of Felony, as it may for an inferior Crime.) But in fuch Cafe, if the 22, Frocch
Exigent had before been awarded, it ¥ feems, That a new Exigent in contrary.
the Common Form fhall be awarded 5 and that chereby both the Iffue :_S' F.C.e.
and [nqueft are without Day. And it is faid in fome ! Books, That fuch Bro. wsive
Exigent thall be Ad audiendum judiciume : But this feems queftionable ; 4 Chifes, 3.
fince it feems to be ™ agreed, That the Defendant may fave himfelf FovBrigsuc

from Judgment by a Render at any Time before the Return of the Exi- Proces, 113,

gCl"ll'. 127,
Sect. 20, ltis (aid ® by Sir Matbew Hale, That the Defendant in | >0 &7

fuch Cafe appearing on the Exigent, {hall plead de wowe, becaufe the 1~ bicz Exigeat
fue and Inqueft are five die by the Award of the Exigent; bur this feems [ ‘
to be made a Query by © Stamndforde, and the P Authorities whereon it bro. wsivor
feems to be chiefly founded, are very obfcyre 5 and as it feems, may well # ¢, 35
be uaderftood in this 3 Senle, That the Court may caule the fame Inqueft ;;fo‘}lﬁ;;:l‘
to come to try the {ame lffue, which (according to & Bresk) tho' it be s4. ’
put without Day by the Exigent, is not waived by it, unlefs the Defens ;‘?gl"-i'-
dant fail co render himlelf before the Return of ir. Eetcers B B,

Sect, a1, Before [ proceed to the fixth Particular, wiz. What is the H.2.C 2,
proper Procels to be awarded after 2 Removal by Certiorari, it may not 5% Fiver

be improper to premifc fome Things concerning the Nattire of a Certiora- F‘i:‘::eﬁ;ig?;}c
35 as, (lf:;.ro- 196,
P26 AL ¢4,
1. To what Courts 1t Jies, Crompr. 150,
2. Where the Court of King's Bench ules a Difcretionary Power Fi, Ceoro
in granting, denying, and filing it. 196, )
3. What Reftraints are put upon it by Statute. - e Exie
4 How the Fiat for it is to be figned. B0, waivee
5. To whom it ought to be dire&ed. éco:baﬁs, 39
H ;‘ (‘;1.,:}:.

#H, P.C o211, * 8 P.C 7o Letters £, T, ¥ Fitz. Exigent 1o, 16 AT pl. 13. 9 M Fitz. Coro. 193,
* Bro. waiver 41 cdofrs, 39, Procels, 148 Exigent 67.
Dd 6. Where
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8. Where a Record may be removed into the Court of King's Bench
withont it,

7. What is to be done by a Defendant before the Allowance of it

8. How far it is a Swperfedeas to the Court below,

9. In what Manner it is to be returned.

10. Where a Record is removed by it.

v1. What is to be done by the Court above, where the Record is
not removed,

As to the firlt Point, viz, To what Courts a Certiorars lies : 1 (hall en-
deavour to {hew,

1. Whetler it Jie to all inferior Courts in gencral.
2. Whether to thofe of the Cingue* Ports.

3. Whether to thofe of Waler,

4, Whether to thofe of London.

Sect. 22, As to the firlt Point, ziz. Whether regularly it Tie to all
inferior Courrs in general : It feems agreed at this Liay, That regu-
larly the Court of King's Bench having a general * Superintendency over
all other Courts of Criniinal Jurifdiction, whether they be of an antiene
or b newly created Jurifdiftion, may award a Certiorars as well as the
Court of Chancery, to remove the Proceedings before any fuch Couorrs,
unlefs the Statute or ¢ Chapter which ere@s them, exprelly give them
an ablolate Judicature, exempt from fuch Superintendency 5 as the * Sta-
tutes concerning the Commflioners of the Cambridg fhire Fens, &re. are
faid by fome to have done.

‘Sect. 27, And accordingly it feems to be agreed, That fuch a Certio-
rari lies to € Jultices in Eyre, and alfo to thofe of f Gaol-Delivery, or of
a 8 County-Palstine, and to the b College of Phyficians, having a {pe-
cial Power by Statute to fine and imprifon for certain Offences 5 and to
Jultices of Peace, &, even in fuch ! Cafes which they are impowered
by Statute finally to hear and determine, and alfo to k¥ Commiffioners of
Sewers, notwithltanding the Claule in 13 EfL 9. Par, 5. That the faid Com-
wriffioners ball not be compelled to make any Certificate or Return of their Copso
wiilfions, or of thair Qrdinances, Laws, or Doings, &c. For it hath been ad-
jodged, ! That this s intended to exempt them from returning their Or-
ders into Chancery, as by the Statate ot H. 8. they were obliged to do,
and thall not be confirued to take away the Superintendency of the
Coutt of King's Bench, withont exprefs Words.

Stet, 24. Asto the fecond Point, wiz. Whether a Certiorari lie to the
Courts of the Cingue- Ports ¢ 1t hath been adjudged, That {uch a Certiora-
ri Jies to fuch Courts to remove an ™ Indiftment of Sodomy there found,
or an n.Order made by the Juftices of Peace at a Seflion there holden.
It is (3id indeed, by © Rolle, That the Reafon why fuch an Indi@ment
may be removed is, becaufe the Offence s made Felony by a late Statute,
and therefore the Courts of the Cingue-Ports cannot hold Plea of it with.
out a new Charter 5 by which it feems to be implied, Thatin his Opi.
nion Indi@mentsin fuch Coarts of Crimes whercof they bave Jurifdiction,
are not removeable.  But the other Books above cited, feem to (peak ge-
nerally of all Indidments, and to lay it down as a Rule, That the Pri-

197, 199. Raym 186. ' Mod. 44, 45, 1 Lev, 288, t Venre, 66, 67, 68, @ Cro. Ca. 252, 293, 264,
2gr. © Rol Abr. 395. gk 6. Style 14. 7z Lev. 86 Sid, 1356. 3 Kebo 154, @ 1 Rel, Abr, 395. p) 6.

vilege
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vilege of the Courts of the Cingue-Ports, ufed Time out of Mind, that
the King’s Writ doth not run there, is to be intended only of Civil
 Caules between Party and Party.

Sec. 25.  As to the third Point, wit. Whether a Certiorari lie to the * #ids Cro,
Courts of Wales 2 1t {eers to be fettled, That {ach’ a Certsorari lies €o re- 'li:'lg""’ 911
move any Indidtment takén in Wales for a Crime not capital, either at s, 9'6’,4'”’
the b Grand Seffions, or at a ¢ Seffions of the Peace ¢ But it is 9 {aid, That Cro facs3
it hath never been granred to remove an Appeal from Wales 3 € neither ;:!.5:].'. 43
doth it feem to be clearly fettled, That it lies to remove an Indichment Hardr. 495,
of Felony from thence ; for fuch Indi&ments are never f quafhed, as In- ‘;7:"3,“)] Ab
dictments for inferior Crimes are.  Neither do 1 find it agreed # in what ;5. iy a
Manoer the King's Bench thall praceed on any Indiftment removed from 2 Re.Re. 38,
Wales.  But it is faid, That an Indiment of Felony (o removed, may ¥y he.
be tried in the next b Exglifh County, by force nf 1 26 H, 8. But it feems 48s,

k agreed, That this Statute extends not to Appeals, Poph. 144,

Seff. 26.  As to the fourth Point, viz. Whether a Certiorari lie to the oy s, V5
Courts of Lowdon 2 it feems to be admitted in the late ! Reports, That a Cro.Jac.248,
Certiorari may be granted to remove any Indiéiment from London or ol S;_'k' F46s
Middlefexc 5 bur itis ® faid, That he who prays it ought to give three ¢ o, Joc
Days Notice to the other Side : Alfo it is {atd, ® That by a Certiorari to Mg
London, the Tenour of the Indiftment only hall be removed by ,g5. 7
the City-Charters. And it feems, @ That anciently that City infift- ©r Mod 64,
ed on a Privilege, That all Indi¢tments and Proceedings for any Caufe, fsi{eb 655
except Felony, thould be tried and determined there, and not elfe- ph. 8. 74,
where. Cro.Ca 331,

. Seif. 27, As to the fecond Darticular, wie. Where the Court of King's fgﬁ;l__ Abr.
Bench ufes a Difcretionary Power, in granting, denying and filing a Cer- 594 p' 3.
tiorari It hath been P adjudged, That where-ever a Certiorari:is by Law :4‘;"’“‘," 93
grantable for an Inditm=nc, the Court is bound of Right to award it at f#7u Ch. 25
the Inftance of the King, becanfe cvery Indiment is the Suit of the King, E‘;?‘j{e ’4%‘]
and he has a Prerogative of fuing in what Court he pleafes, But it fecems Ay, 3'94,[3’_
to be agreed, That ic is feft to the Difcretion of the Court either o1, 2, 3.
grant or deny it ar the Prayer of the Defendant: And agreeably Lereto, ;]_K;_blzi?s'
it is Iaid * down as a gencral Rule, That the Court will never graqt it » 2 Keb. 799,
for the Removal of an Indidment before Juftices of Gaol-Delivery, 795 .
without fome {pecial Caufe ; 9 as where there is jult Reafon to appre. }QM::",' R
hend that the Court below may be unreafonably prejudiced againft the Abe. 394,
Defendant; * or where there is fo much Difficulty in the Cafe, thae the P e, Ch
Judge below defires that it may be determined 1 the King's Bench, [ 15 se&. 30,

or waere the King himfelf gives a {pectal Diredtion that the Caafe (hal ¢°

- X Cro, Ca.
be removed 5 or where the © Profccution appears to be for a Matter , g
not progerly criminal, 2 Hob. 757,
Se7. 28, 1t feems, ® Thar the Court will not ordinarily, at the Prayer 7/, "

of iu2 Defendant, grant a Cerriorari for the Removal of an Indi@tment of se 1. 1. Co.
Perjury, or Forgery, or other heinous Mildemeanor g for {uch Crimes de- 31 Seft. 41

PHavm 74,

ferve all pofiible Dilcountenance, and the Certiorari might delay, if not |y, 353
wholly difcourage their Profecution, p! e
Swet. 29. Allo itis faid, X That the Court of King's Bench will never grant } Mod- =3¢

e

a Certioraii for a Convidtion of Reculancy upou a Defaulr ar Seffions 5 be- riir. 49,
: s10.
6Mod. 248, Fide g 8 6 W. & M. yr. " Raym. 74, Mt Keb. a52. 0l 200 5 8id, 155, 230, #ide Supra,
Ch. 25, Selt go. © Cro? Ca. 128, 265, ¥ Term. Pafch. s Grzovge. Fide 1 Vent @3, « Mod, g1, * Sek, 144,
Pl.z. 1 Keb. g 90 8ok rgo. ploaf. 0 Stk pq9 phots. D1 Venn 630 & Mod, g1 o Salk s,
pl zo. %1 Sid, 54, plo12. ¢ Satk. 1g5. pl, g, 0
cauls
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of Procefs Book 11

"3 Jue. 1 ¢ caufe by the * Statute fuch Conviltionis are to be removed into the Ex-

Par. g.
Vide B.1, C
ro: Su8h, 13

* 16 Ed. 4,
¢ pl 3.
Ero. Corn,
161,

by stk g
pl 13,

,. chequer, and from theoce Procefs is to be awarded upon them. But
" the Court of King's Bench cannot proceed npon them, and therefore will
not (uffer them to come thither, lelt the Statute thould be evaded.

Segf. go. It feems from the Year-Book of 16 E. 4. That it is a good
Objedtion againft the granting a Certiorari, that lffue is joined in the
Court below, and a Penire awarded for the Trial of it 5 for it appears by
that * Book, where a Certiorari iad been granted in {uch a Cafe, that the
Court being afterwards apprifed of the Macter, remanded the Caufe,

Seff. at. It fecms b agreed, That a Certiorari {hall never be granted
to remove an [ndicment or Appeal after a Convidtion, unlefs for fome

9. .
{pecial Canfe 5 as where the Judge below is doubtful what Judgment is

¢ Mod-17- proper 1o be given 5 for unlefs there be fome fuch Realon, the Judge

© 1 Gid 234,

2 b8, 8

& . o £
who tried the Caufe, fhall nor be prevented from giving Judgment in

ity for it cannot be intended but that he is beft acquainted with the Cir-
cumftances of it, and confequently belt able to judge what Fine, or other
Punifhment is proper for it
Set. g2, Butit hath been adjudged, ¢ That a Cerfiorari for the Re.
;. moval of a Prefentment before Jullices in Eyre, of a Matter which is in-
quirable and punifhable by the Forelt Law eonly, thall not be granted be-
fore, but only after Convition 5 for if it fhould be granted before, the
Offenice would be difponifbhed ; bat it may be granted after Conviction,
in order to give the Party, the Right of whofe Frechold s concerned in

d 7ide Fire.  it, an Opportunity fo far to ¢ traverfe it

Al 442,

295,

a1 Bd. 3 4
pl. 70,
Bra. Forefl
1 8id. 204,
2 Keh 83,8
4 Dominus
Rex werfns

Sect. 33. The Court has ¢ refuled to grant a Certiorari to remove a

Int. . . .
T o P Recognizance of Appearance before Juftices of Oyer and Terminer, &

8. becanle the Coust below is moft proper to judge, upon the whole Cir-

;. cumftances of the Cafe, which are equitably to be confidered, whether
it cught to be eltreated or nat.

* it 34. There is a Rule in the Court of King's Bench, That no
Order of Commiflioners of Sewers ought to be filed without Notice given

Combs. Hil's to the Parties concerned. Alfo it is every £ Day’s Pradtice of that Court,

s Georgids
f pide 1 Sal
Tef. pl Y.

before it will {uffer the Retarn of a Cerriorari for the Removal of the Or-

. ders of f{uch Commi{fioners to be filed, to hear Affidavits concerning the

2 Keb 157 Falts whereon they are grounded 5 and if the Marter fhall fill appear
P loom doubtful, to dire@ the Trial of feigned Ifines, and either to file the Re-

contraty,

E Fide 1 Ke
so0. pl. 63

b pide Salk

turn, or {uperfede the Certiorari, and grant a Procedends, as thall appear
», to be malt reafonable for the Trial of fuch lflues, and to give & Colts
. again{t the Profecutor of the Certiorari, if it appear to have been ground-

lefs.

Seit. 35. As to the third Particular, viz. What Reftraints have been
put by Statute upon the granting a Certiorari, It is enacted by 1 &~ 2 Ph.
¢ AL 13, pl. 9. That no Writs of Habeas Corpus, or Certiorari, fhall
be granted 10 remove any Prifomer out of any Gaol, or to remove any Recogns-

sance, except the fame Writs be U figned with the proper Hands of the Chief Fu-

150. plo19. fRice, or in his Abfence, of one of the Fuftices of the Conrt ont of which the fame

Writ foall be awarded or made, upon ‘Pain that he that writeth any fuch Writs,
nat being figned, as is aforefaid, 1o forfeit for every fuch Writ flve Pounds.
Sect. 36. Alfo it is enatted by 5 & 6 Will. & da, t1. That in Term-
Time, no Writ of Certiorari whatfoever, at the Profecution of any Party in-
dicted, be granted owt of the Kings Bench, to remove any IndiGment or Pre-
Sentment from any Generdl or Quarter-Seffions, before Trial, but upon Motion of
Conrifel, and by Rule of Conrt made in open Comrt. But it is provided, That

1 1
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in Vacation fuch Writ may be granted by any Fuflices of the fuid Court, wwhofe
Nemes fhall be endorfed thercon, and dlfo the Naree of the Perfon at whofe In-
flance it is granmied.

Seét. 37. 1t is enacted by 22 Ca. 2, 12. Par. 4. That all Defects of Re-
pairs of Canfeys, Pavements, Hithways, or Bridges, fball be prefented in the
County only where fuch Canfeys, Rc. lie, and not elfewhere 5 and that wo Indict-
stent or Prefentovent fball be vemoved by Certiorari, or otherwife. out of the
Jaid County, till fuch Indictrent or Prefentment foall be traverfed, and Fudgment
thereupon given. And it is farther ena@ed by 3 & 4 W. & M. 11. That
all Matters concerning Highways, &c. fball be determined in the Connty where
shey lie, and not elfewhere 5 and that #o Prefentment, Indictment, or Order made
&y Virtue of that Act fhall be removed by Certiorari, &e. But it is enaced
by 5 & 6 W. ¢5 M. 11, That if the Right or Title to vepair fuch Canfeys, &c.
may come in Queflion, wpon Suggeftion and Affidivit of the Truth thereof, a Cer-
tiorari may be gramted 1o remove fuch Indictment or Prefentment into the King's
Bench, &ec. upon the like Recognizance as is required by the faid Statute
as to other 2 Certioraris, for the Removal of Indictments from Seffions, *Scethe Sra-
tor which 1 thall refer the Reader to the forey fixth and following Se@ions. ',““C‘;f k%
Alfo it hath been adjudged, That if the Seffions manifeftly exceed their pir. 1. -
Authority, in making Orders concerning Highways, fuch b Orders may (5% 5. -
be removed by Cerfiorari into the King’s Bench, and quathed. . b 67. Sedt.

Setf. 38. It is enalled by 7 & 8 Will, & Ma. 6. Made for the Re-
covery of {mall Tithes before Juftices of Peace, That #o Proccedings or
Fudgment by Virtue thereof fhall be' removed ov fuperfeded by amy Writ of Cer-
tiorari out of amy Court whatfoever, unlefs the Title of the Tithes, &c. fhall
come in Queflion.  And in the Conftruction hereof, it hath been adjrdg-
ed, ¢ That if the Party infit on any Matter of Law before the Juftice © pomines zex
of Peace, which isany way doubeful, as cir 2 Cuftom in a Parifh to be ;’i"- F“’;?;}‘-
difcharged of a certain Kind of Tithe, dve. the Order may be removed (4 crge.
within the Intent of the Statoee,

$ef?. 39. And it is enaded by 12 Car. 2. 23. Concerning the Excile,
Par. 35, That no Writ of Certiorari fball faperfede Execution or other Pra-
ceedings, upon any Order by Juflices of Peace in purfuance ? that Statute, bt
that Execwtion, and other Proceedings, [ball and may be had thereupon, any
fuch Writ, or Allowance thereof sotwithflanding. And the like is generally
enalted by other Statutes concerning the Revenue ; for which I fhall re-
fer the Reader to the {everal Statutes,

Sect. 40. As to the fourth Point, wiz. How the Fiat-for a Certiorari
is to be figned : It is faid; 4 That if a Certiorari be taken out ih Vaca- *:Silk 150,
tion, and tefted of the precedent Term, the Fiat for it muft be Ggned by * '
fome Judge of the Court, fome Time before the Effoin-Day of the fub-
fequent Term, otherwile it is irregalar, and the Court upon Motion will
order a Procedends. But it is faid, That there is no Need for any Judge
to fign the Writ of Certéorari it felf, but only in fuch Cafes wherein it
s required by Statute.

Sect. 41. As to the fifth Point, oiz. To whom the Writ of Certierari
is to be diretted. It feems, That notwithftanding ¢ regularly it ought « 3 &eb. 13,
to be diretted to the Judge of the inferior Court, yet in fome Cales it Bz b
may be direGted to the proper f Officer known to have the Cuftody of 4% "5™
the Record to be removed, and in fome other Cafes to & others, as fhall S P. C 6,
be moft agrecable to the ufual Courfe of approved Precedents, which Lue B

: . . , Hab. 135
h feems to be the belt Guide whereby to judge of chis Matter.  And ac- ¢ Dat. ch,

Fide 1 Keh,
818. pl, 4.

34,
Styl: 375, Raft. Entr. 110, pl. ¢, & See the Cafes cited to the other Pares of this Se@tion. 9 Dvér 163, ph
s6. a2 Lev. 123,

Eece cordingly
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cordingly it feems, That for an Indi&ment or Confefiion of an Approver
before a Coroner, it fhall be dire@ed to the Coroner alone 2, and for an
Appeal, both b to the Sheriff and Coroner 4 and for an IndiGtment in the
Ciniwe Ports, to the ¢ Mayor and Jurats 5 and for an Indiftment atan Af-
fift in a County Palatine, to the Chancellor of fuch ¢ County, who (hal!
fend for it to the Juftices of Aflife,

Sei?. 42. 1f the Perton who ought to certify a Record, 3s a Juftice of
¢ Peace, ¢, who hath taken a Recognifance, G, or a ¥ Judge of Niff
Prins, who hath taken a Verdi&, or a £ Coroner, who hath taken an
Inquelt, cc. happen to die, baving fuch a Rccord in his Coftody, ir
feems, That g Certiorari may be direfted to bis Executor or Adminilira-
tor to certify it. b Alfo it hath been adjudgéd, That it may be direlted
to a Juftice of Affile to certify 2 Record of Affile taken before his Com-
panion in his Abfence.

Seff. 43.  All the Precedents, 1 am able to find, of Certioraris for the
Removal either of 1 Indi¢tments, or * Recognifances from Seflions, are
diretted either to the Julkices of Peace for the County generally, or to
fome of them in particular by Name, and not to the Cuflos Rotulornm 5
and according to ¥ Laembard, they are never direlted to him : Yet it s
taken for granted in the ! Year-Book of H. 7. That after a Recognifance
for the Peace is brought in to the Cuffos Rotulorum, it {hall be certified by
him. But {urely, if the Certiorari be direfted generally to the Juftices of
the County, or any one of them, it may be as well retorned by any of
them, as by the Cuflos Rotulornm. And 1 queftion whether it ¢an be well
m returned by him, unlefs he do it as Juftice of Peace, naming himfelf
fuch ? But if there are {ufficient Precedents to warrant the directing the
Certiopari to him as Cuflos Rotulorum, there can be no Doubt but that a
Return by him as fuch will be good.

Sef?. 44. As to the fixth Point, vize Where a Record may be re-
moved into the Conrt of King's Bench without any Writ of Certiorari :
It feems agreed, t That if a Juftice of Peace, or other Judge of Record,
having taken a Recognifance, or Inquifition, or recorded a Riot, or
done any other executory Matter, within his Jurifdiction, bave {till con-
tinved in the fame Commiflion, &« without any Interruption, the
Court of King's Beoch fhall reccive fuch Record from his Hands, with-
out any Writ of Certiorari. Alfo it feems to be ° agreed, That
upon the Death of both the Juftices of Affife, the Clerk of Afiile may,
without any Certiorari, bring in the Records of the Verditts of Niff Prius :
But that the ¢ Executors or Adminiftrators of a Judge, cafl in no Cale
bring in a Record withont a Writ to anthorife them to do it, Alfo
it feems to be P agreed, That no Record which is executed, as by Ac-
quittal, &, can be brought into a higher Court without a Writ. And
it {eerns to be the ftronger 4 Opinion, That neither a Juftice who is out
of Commifion at the Time, nor one who has been out of Commiflion, butis
afterwards reftored, can certify any Record without a Writ of Certiorari.

Sett. 45. Asto the (eventh Point, viz. What is to be done by a De-
fendant before the Allowance of a Certiorars - It is enatted by 21 Far. 8.
Par, 7, 8. That all Writs of Certiorari for the Removal of any Inditiment of
Riot, Forcible Entry, or of Affanlt and Bastery, at any Quarter-Seffions of the
Peace, or otherwife, fball be delivered at fome RQuarter-Seffions of she Peace in

© 1 Dyer, 163 pl 54, 55, s6. Raftal's Entr. 439 pl. 14. 8 H. 4. 4.5 P 8 Fd 4. (8 pl 28 Lamb I,
4 Ch s f si7. Crompt i3, b, 9 Dalt. Ch. r34. 8 H. 4 4. 3. 5. b, Bro. Gasrantis d'Actorney, y. Bro.
Record, 37, 64, Bro. Cersforsri, 9. Dyer, 153. pl 54 Raft. Bor. 438, 2 b

epe:t
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open Court 5 and that the Party indicied [ball before the Allowance thevecf, bo.
comse bound to the Profecutor in 10 \. mith fuch Jufficient Suvetics as the Fufticer
of Peace, at their Quarter-Seffions, fhall think fit, with Condition to pay wmio
Juch Profecutor within one Month after Conviction, Such reafonable Cofts and
Damages as the faid Fuftices of Peace of fuch Counties where Juch Indiiiments
foadl be found in the faid Sclfrons of the Peace, fhall affefe or allow 5 and s
Defult thereof, it fhall be lawful for the faid Fufbices to proceed to Trial
of fuch Indiliments, any furh Writs of Certiorari notwit bftanding,

Secl. a6, And the like Recognizance in the Sum of 401, is required
by 153 & 14 Car. 2. 6. Par, ¥6. cencerning the Highways, on the Re-
moval of every Indictment, &e. on that Statute.

Seék. 47, It is obicrvable, That thele Statutes do not # extend to all * 1 Keb aas.
Indittments at Seffions in general, but only to thofe particular Ones P! 3% 727
therein mentioned : But chis Defed was in a great Meafure b {upplied by AR
the Rules of the Court of King's Bench, which, upon the Removal 33 7' 88,
of 2o Indictment from London or Middlefex, required a Recngnifince from s :jgf
the Defendant to carry down the Record to Trial the fame Term onpl 3.
which the Certiorari was returnable, or the Stttings after 5 and on the Re-
moval of an Indi@ment from other Counties© required {uch Recognizance « Show, Rep,
for a Trial at the nexe Afifes, 336,

Set?. 48. And agreeably hereto, it is enalled by s & 6§ W, &> M. 11.
and 8 & 9 Guil. 3. 33. That all she Parties indicted at @ Gemeral or Buarter-

Seffions of the Peace, profecuting a Certiorari, before the Allowance thereof,

fhall find s fufficient Manncaptors, who fliall enter into a Recogniz.ance in the

Sum of 201. before onc or more Fufbices of 1he Peace of the County or Place, (or

d elfe before one of the Fudges of the King't Bench, in which Cafp fuch Fudge « gy.. by
Jball make Mention of it under bis Hand, on the Back of the J¥rit) and the Porce of 8
Recognizance fhall be with Condition, at the Return of fuch 1vir, 1o appear and & 9 GO 5-
plead to the Inditiment or Prefentment in the Conrt of Kivg's Bench, and at **
his own Cofts to procure the Iffiee that fball be joined wpon the faid Inditment ov
Prefentment, or any Plea relating thereto, 1o be tried at the mext Affifes for the
County wherein the IndilEment was found after fuch Certiorari Jhall be veturua
able, if not in Loodon, Weltmintter, or Middlefex s and if there, then to
caufe it 1o be tried the next Term afier wherein fuch Certiorari Joall be gramted,
or at the Sitting after the faid Term, if the Court of King's Bewch fhall nos ape
poins any other Tine for the Trial thereof : And if any other Time fhall be ap-
pointed by the Court_ then at fuch other Time, and to give due Notice of fuch Tri-
al to the Profecutor, or his Clerk, in Conrt 5 and € dlfo, That the Party or Par-
ties, profecuting fuck Certiorari, fball appear from Day to Day in the Jaid Conrt
of King's Bench, and not depart wntil be or they fhall be difeharged by the faid
Court : And fuch Recognizances, Cextiorari’s, and IndiEments, fhall be filed in
the King's Beneh, andthe Name of the Profecwtor (if be be the Parey grieved
or injured) or fome Publick Officer,, cndorfed on the Back of the Inditiment
and if the Perfon profecuting fuch Cestiorari, being the Defendant, fall not,
before Allowance thercof, procure fich Masncaptors to be found as aforefaid, the
Juftices of Peace fhall, and whay proceed to Trial of the Indictment rotmith.
Sflanding fuch Certiorari. )

Sett. 49. And it is farther enadted by the (aid Statute of 5 & 6 7.
& M. 11, That if the Defendant profecuting fuch Certiorari, be convicted, the
King's Bench fhall give reafonable Cofts to the Profecutor, if be fe 1he Party
gricved or injured, or be a Civil Officer who flall profecute on Acconnt of any
Fatt that concerned bim as Officer o profecute or prefent s which Cofls fhall be taxed
according to the Courfe of the faid Court 5 and the Profecutor for the R L‘raz'er;- of

] I{{'l‘:’

& iz by 8o~
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fch Cafts, il withis ten Days after Demand made of the Defendant, and Re-

fufel of Payment on Quth, bave an Attachment granied againft the Defendant
by the faid Court for fuch bis Cowtcrmpt 5 and the faid Recognizance fhall not be
difcharged 1ill the Cofts [o taxed fhall be paid.

Seéd. 0. And the like in Effe@ is  enadted by the faid Statute of 5
c 6 W. & M. 11. concerning the Removal of ladi&tments by Certiorari
within the Counties Palatine of Cheffer, Lancafler and Darbanr.

In the Conftru&ion of thefe Statutes, the following Points feem moft
remarkable.

Sezt. 51. Firft, That notwith{tanding by the exprels Words, Juftices
of Peace may proceed to Trial of the Indidtments, notwithftanding the
Certiorari, if a propér Recognizance be not given s yet they will be in Con-
tempt to the Court that awarded the Certiorari, if they make no b Re-
turn to it ; for all Writs muft be obeyed unlefs good Caufe be thewn to
the contrary ; and the proper way of thewing it is to return it

Seld. 3. Secondly, That it appears from the manifelt Purport of thefe
Statutes, That they extend only to Certivrari's procured by Perfons in-
dicted ;5 from whence it follows, That thofe, which are procured by the
Prolecutor of an Indi&ment, remain as they were at¢ Common Law.

Sect, 53. Thirdly, That ¢ thefe Statutes, being in the Affirmative, as
tothe Taking of Recognizatices, do not take away the Power which the Ju-
ftices of the King's Beach have by the Common Law of takiag Recogni-
zances upon their granting Certiorari's, from whence it follows, Thar if
any fuch Juftice, granting a Certiorari, fhall take a Recognizance variant
from that prefcribed by the A&, either as to the Sum or Condition, &
Such Recognizance will have the fame Force as it would have had, if
thele Statutes had not been made 5 but it is faid, That the Certiorars, if
procured by the Defendant, will not in fuch Cafe be.a Superfedeas to the
Procecdings below, as it would have been at the Common Law ; for the
Statutes {eem to be exprefs, That the Seffions may proceed notwith-
ftanding any Certiorars procured by a Defendant whereon {uch Recogni-
nance is not given, as is exprefly preferibed.

Sect. 4. Fourthly, That if the Perfons offering to be Sureties, appear
to be worth 20 /. the Juftices ¢ cannot refule them.

Sect; 55, Fifthly, That if divers be inditted f in the fame Indictment,
and {ome of them find Suretics, and others not, the Indi@ment ought to
be removed as to thofe who find Sureties, (becanfe they fhall not be preju-
diced by the Default of the others) And, asefome fay, It thall be re-
moved as to the others alfo.

Sect. 6. Sixtbly, b That the Mafter of the Crown-Office, in taxing
the Cofts, ought only to confider thofe which are fublequent to the
Certiorari. :

Sect. §7. Seventhly, That the Profecutor, by accepting the Cofts fo tax-
ed, is not reftrained from aggravating the Fine to be fet on the Defen-
dant, becaufe he has a Right to fuch Cofts by the exprefs Words of the
Statute 3 and therefore the Defendant can claim no Indulgence from ha-
ving paid them : Butin other Cafes, after a Profecutor has accepted Cofts
from a Defendant, he cannot by the Rules of the Court, aggravate his
Fine; becaufc in fuch Cafes, having no Right to demand Cofts, if he
take ther at all, be muft take them by way of Satisfaltion of the Wrong,
after which it is unreafonable in him to harrals the Defendant.  And
this 1 take to be a common Pra@ice 3 tho' in ! Salkeld’s Reports there (eem
to be a Note to the contrary.

Seit. 58,
q
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Sect. §3.  Eightbly, * That notwithftanding the Conditiod of flie Re- * ¢ Saik 370
cognizance feemy to be exprels, That the Defendant (hall procure 2%

Trial at the nexe Affifes, e, yet it thall not be forfeired, vnlels the Pro.
fecator of the Indiftment give Rules according to- the Cotufe of the
Court.

Sect. 59, Nimhly, Thatafter fuch ® Recognizance is forfeited by thig * 1 3% 380
Defendant’s not procaring a Trial according to the Porpast of the Con- %I;,,ﬂf,;,
d‘iri_(_m, t.hc Court will not hear any Motion to quafh the Indihinent, or ke vefas
Certiovari, _ Somers.

Seet. Bo. 1t is enadted by 3 & 4 W. & M. 10. agrinft Deer-flealers tich. 6 G
That uo Certiorari fhall be allowed to remove any Proceedings on that At -

Loft the Party convict fhall become bound, with good Ss;réé!ie.;: gl te p'(z; full
Cofts and Damages within one Month after the Conviction [hall be confirnied
or a Procedendo grenmted. ’

Sect, 61.  And the like in Effelt is enatted by 4 & s W & M, 23,
and ¢ Aume Seff 2. Ch. v4. i Relarion to Convictions, on thofe Adts of
Offences concerning the Game.

Seff. 62. As to the eighth Point, wiz. How far a Girtiorari is 2 Super-

Jideas to the Court below s It is € agreed by alt the Books, Ibat after it < Cro. Cor
35 allowed by fuch Court, ir makes all its {ubfequent Proceedings od the 26! s6r
Record, that is removed by it, erroneous,  Allo it {eems to be generally | Selk- 148,
¢ agreed, Thata Certiorari, for the Remaval of an Indi@ment of Foreible a0 91§
Entey found at'a Seffions of the Peace, Leing delivered to any one Ju- 9'0 ,
ftice of Peace of the {ime Place, before the Statute of a1 Fee. 1. fet forth ;K;L 3
move at Large Seff. 45. which requires, That every fuch Certiorari (hall be Maor 67,
delivered at fome Quarter-Seffions in open Court, did (by fuch Delivery P55, |
without more) {o far fuperfede the Power of the Seflions, chat all ifs [1>I. P
fubfequent Proceedings thercon, and even an Execution of 4 prioi Award

on the fime Indiddment, would have been erroneous. And it feems to be

generally ¢ agreed, That any one {uch Juftice, to whow' fuch Certiorari oo g
fhounld be delivered, might and ought thereupon immediately to have a- org T
warded a Supesfideas to the Sheriff in order to have fropped the Exccution Moors, 671:
of any prior Award of fuch Court upon fuch Inditment. Pr:;]ig.f'-e';m”,,-

Seif. 63. It feems to be the better £ Opinion, That a Superfedeas on b= . Buaré,
fuch a Certiorari, being delivered to the Sheriff before he hath begun to FNEoagye
put a Procefs in Bxecution, will make his {ubfequent Execotion of it whol- Ir“)“ccIE iiq
Iy void 3 beegulc it is a minifterial A&, and nor a judicial one. Bue if FCro L
fuch Superfedeas be not defivered to thie Sheriff dll after he have ia Pare LS
cxecuted fuch Awward, it 8 {eems, That he may afterwards be authorifed o opar
to go throegh wich it by a \WWrit of Venditioni exponas, ia the fame Man § Dy 93¢l
ver as he muy in tie like Cafe after a Wrie of Brror 5 but L ¥ queftion Yo s
Whether he can lawfully proceed after (uch Superfedeas aually delivered (o Eiiz
to him, without the Writ of Vendition: exponas ¢ ;‘91{;]1""“:',

Seit. 64. 1t feems to be the {tronger Opinion, That a Certiorart, being 94 M.
once delivered, makes all fubfequent Proceedings on the Record thar : Rk Ab
onght to be removed by it, ! erroneous, by Force of thofe Words, Coram fgléébl.)}js’g?
nobis terminari volumns, & non olibi, whether fuch Procesdings are befoge el 4- 174 ¢
or after s Retorn; and notwithftanding the Party wiio profecated it, ne- 737 55"
ver make any othier Suit to have the Record certified, bur only by cauling Baoks nedt
the Certiorari ta be delivered. And in this Relpedt a.(ertiorari Iath 7 *bove. cired,
tronger Force thin 2 \Writ of Error ; for that becomss ¥ of no Effudt, B:«,M :T»im;':'s,

L . . b 1 8Salk. ¥ g7,
A B R R T N B N ST At by
ploizg red plo2s 2 Sl 233 ploao, 2 Rel -I;Qbr- -}g‘f plh 5. 35 Sarp A I

14
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» Moor 73 if the Party who profecuted it neglet to get the Record certified in a
pligo- . reafonable Time, Alfo it {cems to be holden in fome 2 Bock, That the
! b9y 2 very Iuing of a2 Certlorari is of itfelf a Superfedeas to the inferior Courr,
79 y 4 h

bDy. 223, whether the Certiorari be ever delivered or not : In the fame Manner as

12\;3'73 o an Appearance in the Court above, and a‘&perfedfm purchafed there, wil
199. avoid b an Outlawty pronounced after, tho' fuch Superfedeas were not

Tl 128.b. gotivered o the Sheriff before the guinte exadus 5 bur the Contrary hereto,

* Cro. Jot. . . . .
-_-81.“::1.!3:. in Relation to 2 Certiorari, feems more agreeable to the general Tenor of

wide furs, ¢he * Books, and the Reafon of the Thing. And it hath been < adjudged,
Ch. 5.5 7,8 Thae if a Certiorari for the Removal of an Indi¢tment before Juftices of

&ro. 1. 151 Peace be not delivered, before the Jury be fworn for the Trial of it, the
Pl 29. 915 Juftices may proceed, Alfo it hath been ¢ holden, That a Certiorari 13
%:S:J“- +2. of no Effeét, unlefs it be delivered before its Return is expired.  And it
pl 10, is certain (hat by Force of the Statute it cannot at this Time be any «

Yelv. 52,57 Superfedear to the Proceedings on an IndiCtment at Seflions, without a

111, . )

Cro. Cs. 79. proper Recognizance, &ve. o

aJon 209, © Gyez s, [t hath been hotden, That a Certiorari for the Removal of
s Recognizance for the Good Behaviour, or for an Appearance at Seffions,

L1 1se pl. v . .
b T will fuperfede its Obligation. But this would be highly inconvenient ;

:ni Kf" 94 aqnd the contrary Opinion feems to be {upported by the better f Autho-
¢ Pide [apes, JILY. . .
Seik.g5t0 63, PS‘reﬁ. 66. lt¢ feems, That if an Indictment be removed by Certiorari

{:tﬁ:ﬁ',f?:: after lflue joined, and afterwards remanded, the Inferior Court thall pro-

Dale Ch. 75 ceed to Trial, in the fame Manner as it would have dene, if no Certiorars
f Cro. Jse- pad been granted.

;rsei,' 207, Set?. 67. 1 thall take it for b granted, That inferior Courts proceed-

1 Bultt. 155, ing after a Certiorari delivesed, where by Law they ought not, are pu-
186, ... nifhable for a Contempt ; as hath been more fully (hewn, Chap. 22. Se#,

Pl 3. 28. ) .
g".r:o'f];?;“ Sect. 63. Alfo it feems, That by the Common Law if a Certiorari be
ace de Pro. once filed, the Proceeding below can ? never be revived by any Proce-

cefi, 53 dendo.

’,”{}‘3;:"32" Sect, 69. As to the ninth Point, vz, In what Man'ner a'Cerriarari is
s Silk. 125, to be retorned : 1 fhall refer the Reader to the Form in which it is to
1 eed b be done, to k Lambard and ! Dalton, and thall farther take Notice only
the Court of Of thefe following Particulars 5

King'sench,  Sef7. 9o. Firff, That every fuch Return ought to be under the Seal

:,'} the :(f{fg m of the inferior Court, or of the Juftice, or Juftices to whom it is di-
sgeinftWhic- reéted 3 and if fuch Court have no proper Seal, it feems, ® That the Re-
Jow. .. turn may be well made under any other.

Lamb. B2, Sei. 71, Secondly, Thatevery fuch Return muftbe made by the very fame
Ch. z. 107, Perlonto whom the Certiorari is ditelted s forif it bedireted tothe ]:_Jﬂices
*Dalt. Ch.sy: OF Peace of {uch a Place, and the § Clerk of the Peace only return it; ox
and 134 to the Conftable, or to the Recorder of B. angl thF ? Deputy Conftable,
» Cro. EL o Deputy Recorder, return it, (without fhewing in the Retorn that the
f’,’iﬂ; ;i. Principal had Power to make a Deputy); or to the Steward of St. Paul's,
62 Silk 379, and the Steward of the Church of St. ® Peter and St, Pas! return i, nothing:
o R°," Ab. i removed. Yet it is P certain, That if it be diretted to the Juftice of
;;:f 51: :: Chefter, it may be returned by A. B. Chief fultice 5 for the fame Officer
2 Keb. 385. 3sknown tobemeant, in the Writ and Return, and his Defcription in both

l;]r':iff& .Keb. 18 in Subftance the fame.  Alfoit is 4 faid, That if a Writ of Error be

. pl. 5b. , .
38: Si?-!- 654. ) Lev. so. 2 Salk. 452, 1 Keb. 165, pl- 120, 187 ploa6d. 9 Vel 212, Cro. Jac. 214, 255, 51 Sid.

4 Keb. pgt. pl. 62, 2 Keb. 385 pl. g6, 3 Rl Abs. 753, 754 )
3 direted
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direlted to feveral Juftices, and returned by Part of them only; vet if
it * truly recite the Record, it fo far removes it, that a new Writ of. Yelv
Ecror lies, de recordo quod coram mobis vefidet, &ve. And ® Quere how the s, 7.
Court thall proceed vpon the like Mif-return of a Certiorari 2 pf [f*'
Sest. 72. Thirdly, That ¢ regularly a4 Recognizance taken by a Ju- | kol abr.
ftice of Peace, whether it (till adtually continue in the Hands of (hch 755-ber @
Jultice, or ¢ have been {ent by him to the Clerk of the Peace, ought ta {16 N .
be certified on a Certiordri for thes Remioval of it by fuch Jaftice only, 71 Letterd.
until it be made a Record of the Seffions, © after which it (hall be cer- it
tified in the fame Manner ds the other Recoids thereof (hall be. .f:r'a.‘*jac..fﬁg,
Sect. 73.  Fourthly, That'it is { advifeable, That a Return to a Certio- 2H7. 1 gk
rari divected to Juftices of Peace, for the Removal of an lndittment taken SpraSest,
before them, have the Claule Necwon ad diverfas Felonias, €c. as well in 43.
the & Deflcription of rhe Juftices who make the Certificate, as of thoe giﬁ:”:::ffﬁ"
before whom the Indiftment is aid to be taken in the Caption ; which Rendi. s
Matter hath been already confidered, Chap. 8. Sect. 33, and Chap. 25, 13, e
Sect. 123, 124, 125, s{.é_:;"f’"
Sect. 74. Fifthly, W That the Perfon to whom a Certiorari is diveSed, Regilter Ons
may wmake what Retorn to it he pleafes 4 and the Court witl not Qop the AT e
Filing of it on Affidavits of its Falfity, excepr only where the Publick .z, &c.
Good requires it, (as in the Cafe of the ! Commiffoners of Sewers) or for F.N 2.8
fome other fpecial Reafon : Bot regularly the k only Remedy agrinit 2‘”&.‘,‘_‘.’,,'°i',|‘,.
fuch a Fale Return, is an A&ion on the Cafe at the Suit of the Party Bo. Peace,
injured by it, and an {nformation, &v. af the Suit of the King. D, Chao
Sect. 75.  Sixthly, ! That whatfoever Matters are pur into the Retusn © rompro,
of a Certiorari, by way of Explanation or otherwile, befides thofe which ';!,’-tl’ i35
are exprefly ordered to be certified, are put in without any Warrant or tf,:"?_' ¥
Authority, and confequently fhall be no more regarded by the Court 56, 5.7.
above, than if they had been wholly omitted. Dele Chatt
Sect, 76, Sezremgx;y, That ™ generally the Return to a Certiorari ought s, s, 15 e
to certify the Record itfelf, or the Tenout of it, or the " Tenour of the FRARARE
Tenour, ° according as the Writ requires: And agrecatly hercto it hath Eri,;'q otie.
been P adjodged, Thatif on a Certiorari to return an Order of Juftices of 8ic. a2 .
Peace, the Tenour of fuch Order be certified, the Return is naught; yet i
a Return of the Tenour of an Indi@ment from London on a Cortiorari t0 Guyer Pies,
semove the IndiCtment itlelf, is good by the City-Charter, as hath been T s 1t
already thewn, Sect, 26. Alfo, it 9 {eems to have been gencrally holden, N :,,145
That where-cver the Purport of a Certisrari is not to proceed ypon the 6 Mod ‘oo,
Record to be removed, but only to tty an I1ffue of Nul ticl Record; it is 7i#ime Re.

; PP o
Bima wepns

{ufficient to certify the Tenour of the Record, whether the Certiorari xe« Nourcon rof.
quire a Certificate of the Record itfelf, or of the Tenour of it only, 1 nne.
However, 1 take it to be clear, That if the Coust which awards fuch'a 17* %
Certiorari, bave no Jurildi®ion to proceed on the Record thereby ordered <'s Mod.go.
to be removed ; as whefe the Court of ¥ Common Pleas award a Certiorari '2 54k 493,

for the Removal of an IndiGtment on the Iffue of Nl tiel Record, concern- ¥Rpiner

ing fuch Inditment, the Court below ought only to certify the Tenour Ocigin, 151,
of it, left there thould be a Failure of Juftice. E N B

- . . ) . . F N.B. 245.
Sect. 77. As to the tenith Point, viz. Where a Record is removed by Lever B.

a Certiorari: Having premifed that nothing can be removed by it whete 5 B
it is improperly 1 diretted, or ¢ returned, for which I thall refer the J¥, 7y o1

Reader to the foregoing Parts of this Chapter; 1 thall in this Place ob- 17,

_ ; ; . , “F N.B.
ferve only the following Particulars ,4[5 Lect. BY

Coompt. 131, b Dalr, Ch. 134, Lamb. B 4. Ch. 5. £ 515 © r Sulk. 147, pl. 1o, 2 Salk. 492, 193 9 2.
Keb. r3. pl 17, Dyer. 187, pl. 4. 1 Keb. ro7. plorzs. " =1 Ro! Ab, 394, pl. 2. 395 ph v, 3. Haboryse
' Fide fupra SeB g1, 43, 430 8 Fide frs S 69, e T ° _

Sect. 78

A
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/’
DRagpls Ser7 98, Firff, That it feems to be fetefed at this Day, That as a

2;,‘.‘;]’;,‘““ Writ of 2 Error may remove a Judgwent given s and a b Recordare may
1 Mod, 22 rethove a Plaine entered, after its Yeffe and before irs Return @ So. like-
?’fK‘:T 1% wile a ¢ Certiorari may reniove a Record that (hall come within its Lie-
ot Noy,  fcription before the Time of its Retorn, tho’ there were no fuch Record
54 L Ap 7 effe at the Time of its Teffe, 4 nor at the Time when it was firlt deii-

na5, M. 1. vered to the Conrt below.

*rR ;4 Sett. 39. Secomdly, That as a Recordare will remove a Plaint that was
s’r-osmw. ¢ difcontinued below, becaufe the Court above will proceed only on the
dart, 0. Plaint, and all the othier Proceedings thereon below arcto no Purpofes there

€+ R34 feems to be the like Reafon that a Gertiorari alfo may remove an Indid-
A pl, ment which was difcontinued below.

23, Setf. 8o. Thirdly, That as a WWrit of Error can remove no Record
;‘X‘;‘:'m"r?;_ which materially varies from the Defcription fet forth in fuch Writ, fo
1 Med. 4, nieither can a Certisrari, as in the following Inftances

1 Sukoag9. e, Br.  Firff, Where the Writ delcribes an IndiStment or other
s ,. Record, taken before 4. . and eight others, and that cettified appears
Ch. 7. ful.  to have been taken befure € 4. B. and feven others only, or & before him
é:;;ﬁpt .., And the other eight mentioned, and others alfo befides them 5 or where
. the Writ defcribes a Record, B coram A, & B. & faciis fuis, and the Re-
Dult Chirse. Cord certified appesrs to have been taken coram C. D. ¢& faciis fuis 5 or
;,“,’:,"dzz' 21 where the Writ calls the Juftices, before whom the Record is taken, Fe-
cot, s $id. fHiciarior moftros, and in the Record certified they appear to bave taken

7. it H o . )
it rgr, 't 88 Juftices of a former King

eh. 13, 141, Sef?, 8a. Seccondly, Where the Writ deferibes an Indiment for fteal-
gl 15 ing ¥ two Horles, and that certified is for flezling one Horfe only:
ny 54

Rl Abe, et 83, Thirdly, 1 Where the Writ deferibes an Owder concerning
749. M 5. Foreign Sale, and that certified is concerning Salt in general.

‘:I‘R"[; 4"[“”- Sett. 84, Fourthly, ™ Where the Writ delcribes an Order concerning
agg' i1, 6. 30. the Town of Needham-Market, or concerning the Manor of Aunfly, and

pl 17 an Order concerning the Town of Needbam, or the Manor of Admfly, is
g N- 511 returned, without fhewing in the Return that they arc both the fame

Fitz. Recor Town,
dire, 2, Sect. 83, Fifikly, Where the Writ mentions only © Orders againft A4,

i;f;g;c' B & C. or Indi®ments wherein A. B. & (. are indicted, and thofe cer-
Yoo, 52 tified are againft 4. only, or againlt 4. ¢ B. only. Yet P it is taken for
E;‘;"" Cem. granted in many Books, neither do I find it any where denied, That a
& rid: Bro, Certiorars for the Removal of all Indidments again{t 4. nay remove one
Eeor, 15 wheretn the faid 4. is indicted, together with twenty others, fo far as ic

28 [1 6, 11, P . P .
2l s, concerns him j becanfe in Judgment of Law it is a feveral Indictment as

1 Keb. 129, (0 every one of the Perfons indicted. But Ido not find it 4 agreed,

g}'_ %% 2% Whether in fuch a Cafe the Inditment fall be remaved fo far as it con-
plr 106, " cerns the other twenty ? . ) )

poSidaad.  Sert, 86. Sivrhly, Where there is a * material Variance between the
1 Ro abe” Wrir, and the Record certified, in the Names or Additions of the Dar-

753 pl 15, tiesy as where the Writ gives the Defendant the Surname of © Giggnee,
f}s}:““;),A;”- and the Record certified that of Giggeer 5 or where the Writ commands
t1Rel, Abr. the Removal of all Convittions again{t ¢ Hewry, Coachman, quocnngue no-
754 PL7s 13- .
Dyer 10;. piré. Yelv, 2tz ¥ 2 AT pl3. 8 P (. go. Lete. €. Bro Variance, 62 Lamb. B. 4. Ch.
7. 'l 5:8. B:o. Croro. €9 Crompt. 33e- b 1 BuMt. r55. ! 1 Salk. 145. ph 4.0 ™ 2 Salk 452 See
Creo E6 882, ol 1y, 742 A pl 2. Bro, Varisnee, 66 % 1 Salle. 146, pL. g 156, ph 21, Dowiwa Regina,
. Hetfpure, HiZ 12 gmmec Cove, 0 Rol Al 595 8 2. P 5Ed, 4 5 p' 13, Record Bro, g7, Lamb. B, 4
Ch. 7 F 517, Crompr.13zia. Dale. Ch. 134 March, r1z. 9 Affiimed 6 Ed. 45 pl 130 Revord Bra. 5y,
Limb, B. 4. Ch..n, £ 517, Crompr. 133 8. ale Cb. 134 Devied, March, 112, 1 Kb 330 ph 5.
£ Fide 1 Tol. Abr 754, pL 5.6 ¥ Sedk aGy pl 8. ¢ Atjudged Miek temro Grergdi, .
4 wire
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mine cenfeatur, and thofe certified are againt Hewry Munton, Coachman ;
or where the Writ calls the Defendant John 3 of Stiles, and the Record * 25 An p-.
Jobn Stiles 5 or where the one calls him  Knight and Baronet, and the L
other Baronet only ; or thie one ¢ Garret Maines, and the other Ger- ryfz;"&'m,’”
rard Malines 5 or the one 7. S. ¢ nuper de B. and the other 3.S. super de C. Ja 477.
orthe one §. 8. of B. * Sadler, and the other 7. S. of B, Sulter. Yet if:f;";ﬁ’t?:.
the Variance be only in the Spelling, and the Words have the very Sach's Varie
fame Sound either Way, as € Bird and Burd, T Shelbury and Shelbery, it ancebetwoea
feems that it will not be material; becavle it appears not by any Record :n;‘:{‘iﬂiﬂ'}g
of the Coort, but that the Name in the Certiorars thay be the true Name, adjudged fa-
and the Record certified defesibing one by 2 Name of the fame Sound, S hdinded in
fhall be intended to mean the fame Perfon. Alfo, if a Certiorari name a Wo of Er.
the Party without any Addition, and the Record certified, name him 'or Btween
with an Addition 5 yet it feems thac it may be probably argued, that SHdwar:
the Record may be well semoved by fuch Writ, in the fame Manner as 13 Geo.
it may be by a Writ of 8 Ervor, which bas the like Variance. But if a o' Cate, L
Writ of Error deleribe a Perfon with an Addition, which is omitted in a5 > 7
the Kecord certified, it hath been b lately adjudged contrary to the O- " Dy 375
pinion in Sir Edward Coke's | Third Report to the contrary (which feems 2'3L0 ane:
to be rather contradi&ed than fupported by the ¥ Authorities cited to 753 p!. 4
maintain ic) that it cannot remove the Record ; and the Reafon feems to =70 B 171
be the fame in Refped of a Certiorari. Cone. 35 EA.

Seif. 87. As to the eleventh Point, viz, What is to be done by the 3 43-p)-3.
Court above, where the Record mentioned in a Certiorari is not removed E,f”f;fg}:
by it: It is ™ faid, That fuch Couwrt cannot in fuch Cafe proceed upon rs,
the Record 5 becaufe in Judgmeat of Law it {ill remains in the Court : Roh Abr.
below, but will eicher ® quath the Writ. and © award a new one, or fuf- 11/
fer the Court below to proceed in the Cavfe, and take fuch P Order in * Rol Ab,

Relation to the Defendant's Appearance either in the one Court, or the I*947) 4

d. 19
other, to anfwer the farther Profecution of the Canfe againft him, as p-. =;_. 193
fhal! in Defcretion appear to be moft proper. 9 H.6.4. pl.

Sef7. 83. And now I fhall confider the fixth Particular, viz. What byer o5, pl.
Procefs is to be awarded after the Removal of a Record by Certiorari in- 161,
to a fuperior Court : As to which I take it to be agreed, That, after C,i{*“;;i;’;,f,‘
fuch Removal, if the Defendant do not appear in the Court of King's ed f1. fuis
Bench, the fame 9 Kind of Procels lies againft him as if the Caufe s
had been originally commenced there. Alfo I take it to be & a- 31_ b
greed, That fecing by fuch Removal the Caufe below is wholly put with- Bro. Varic
out Day, there is no Way to nonfuit the Plaintiff, before he hath appear- 357"
ed in the Court of King's Bench, but by taking out a Seire facias to warn pt. 161,
him to profecate his Appeal in that Court 5 whereupon if the Sheriff ¢ « Sid.
return a Scire feci, he fhall be nonfuit. And if the Sheriff return a ;e abn

Nihil, a Scire facias ficut alias thall be awarded 5 whereon, if the Sheriff 3:5, 129,

return a fecond Nibil, [ do not find it f agreed what ought farther to | 3 5%, "
be done. . 452, &
Set?. 89. As to the feventh Particular, viz. Where the Procefs on ¢9 H 6. 1.

. . . . . T pls,
an Appeal, Indi@ment, or Information fhall be faid to be difcontinued, Z;‘A;r.ppl_g,‘-
or mifcontinued, or put without Day 5 having premifed, that it feems ne H-r-!};-

Pl 3. 2 R,
3. 9.pL 20, 3 AL pL 3. Wide 18id. 193. pl. 23, 3 Keb. 142, pho 55, "1 Keb. yoz, pl 106, 1 Subk,
147 pl 1o Y Pudey Al pL g, » PideraH. 7. 25. pl 3. 3. AT ph3. 2 R. 3.9 pl.ac. Bro Indiftment, gc,
Bro, Coro. 6p. 2 Keb. 142, pl. 15. Lamb, B. 4. Ch, 7. f. 548, Supra, Ch. 2y, Sc&% e, 95 P, Coro Lere,
D.E. HPGC 2L "SPCroLler. D HoP.Coarr o8Ed 3, as.pl. 'z, 49 AR pl. 3. 1 Salk. 61, 62.
6 Mod. 246, Bro. Appeal, 15, 140. Fire. Coro. tes, [ #ide §. P. C. 0, Lett. 1. E, ¥, Lere. A 48 Ed,
3-22.ph 2. 48 AL pl. . Bio. Appeal, 15, 145, Firz. Coro. 1cy,

Gggsg o
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to be agresd, That every Sult, whethel Givil cf Criminal, and alfo
every Procefs in {uch Swit again(t Jurors, cught to be properly conti-
noed from Lay to Day, from its Commencement to i3 Conclofion,
i Pirz, without any the lealt Gap or Cha{m 5 and that the Suffering any fuch

Judgmentsa, Gap or Chafm, is properly * called a Difcontinvance ; and the continu-
Finchof Law .

pree ing of the Suit by ® improper Procefs, {as by a Capias inftead of a Di-
CoLite. 335, firingas ) or by giving the Partics an ¢ illegal Day, is properly called a
Bro Ameqq, Milfcontinuance: 1 thall for the more diftin& Underftanding of the
7. " Learning of this Kind, endeavour more particalarly to fhew 4

Eirz. Procefs,

1x4 TIa7.

s fg.ab  Firfl, In what particular Inftances Procefs is generally faid b be dil-
21 E. 3.2.pL continued.

arE.qq.pl  Secondly, Where to be mifcontinued.

v T3P Thivdly, Whete to be put without Day.

1:H. 4. 3. pl
Suil. o6  And frly, Procefs is generally faid to be diftontinued in the following
gl 27, Inftances,

='iH-fS-=9 L Segt. go. Firff, Where the fecond is not tefted on the very fame d
131143_,,1_;, Day on which che firft is retornable; as where a Venire facras is return-
l:)c; [:15' 726 ghle onh th? Qb%" of ?‘éwgzr_y, and the Diftringas 1s telted on the 24th, or
o any otaer iubleguent Lray.
IFLEL:EEE;W .Sé'ez?. 91, Se:ind{y, Where there is a Term intervening between the
ﬁzfiijf‘;zs_ Tefle and Retarn of a ¢ Capias ; for the Lat? wil-l ot {uffér any fuch Ca-
Dro. Difcon- pias, left thereby the Defendant fhould be imprifoned an unreafonable
tinuence ds Time s but an Original may be continued by any f other Pracefs; except

Procels, 1) 4 Capias, tho' it have a Term or more intervening between its Zeffe and

ZS’SQ'ST'GI' - . » 13 - . - .
13 H.4.18. Return. £ Neither is ir any Objeltion to an Exigent, That it is not
21;:5.;0 g ,, Made returnable on the next Term after its Teffe, becaufe it mult allow

15 pl.s. . Time enough for five Counties to be holden between its Teffe and Re-
itz Amind. tarn.

Chro.Dit. | Sedt. ga. Thirdly, ® Where, after Iffue or Demurrer, the Court give
continuince the Parties a Day to a diftant Term, without making any Continuance
de Procelt, g that immediately following.

:E'H‘?_ 6. Sett. 93, Fourthly, Where the Term to which the Suit is continued
pl 2t is adjourned, and the Suit is-! not adjourned accordingly.

UBult.rer, ol g4. Fifihly, Whereany of the Parties are defcribed in any Con-

143, 143, . . j

Yelv. :on;. tinuance of the Suit, whcthe_r on the k BQ”‘ or by 1 Procefs, I?y a Name or
{’:‘:E;Jm .83 Addition variant from thofe in the Original, &v. tho' monly in one Letter.
284, © o Sect. g5, Sixthly, Where after Iffue joined the Procels is ® riot con-

6 Mod. 281, tinued from Time to Time againtt the Jurors, returpable on the fame

oo, Days to which the Suit is continged on the Roll againft the Parties.

c8Ed.q.13.  Seff. 9B. Seventhly, Where @ a joint Pewire is firt awarded for the
pl. 1o Trial of all the Defendants together, and afterwards feveral Vemires for
a3 P the Trial of each of them.

3‘ - -
Cro Ei{- 467, Sect. gy. Eighthly, VWhere P a Venire omits Part of the lifbe, or If-
the i . fues to Be tried.
tinuanee, 3. ) _ . .
€3 Hd. 4. 13 9) 1o, Dalil 108, Dyer175. pl. 23.  Quers Bro. Difeontinuance de Procefs, 13. 21 H. 7.
16.pl 27. & Dslil. 128. 1 Rol. Abr. 484, pl. 1.3, U Cro. Jac. 216 Yelv, 149, a1 H. 7,16, pl 27, 1 Rol.
Abr, 484 pl B, 9, vo. Coms, 1 Bulft. 144, 3 Bullt 233. ! Fidr 1 Danv. Abr. 243. 4 E. 4.40 Fitz
Diferntiovance, 27, & Fitz Difcontinuance, 1. Bro. Amendm, 22, 4 H. 6. 6. pl. 17, 40 E. 3.15. pl. te.
{ Fitz. Amendm. 13, 14, 21, 27,69. 77. Difcontinuance, 7, 12, 17, 49, 42. Error, 15. Bre, Dilcontinusnce
de Procefs, 46 Amendm. so. 38E 3 22.b, 39E. 3. 21,8 40E 3.30.pl g 34.pl98. 8 H. 5 2. plg.
7H.6 27.plae. pH. 8. 39 3. " fuere 4 H. 6. 6. b, Bro. Amendm, g5, Fitz. Amendm. 2r. 1 3¢
Ed. 4 1c. pl. 27. Bro. Difcontinuance de Procefs, 3. Continoance, 81, * Quave, 32 H. 6 1. b. 4.4,
Fitz Ditcontinuance, 11, #ide 7 H. 6. 27.'pl. 19, ¥ Firz. Diflcontinusncs, 14, 35+ 23 H. 5. 3. pl 16,
¥de Bro, Difcontinuance de Procels, 63. Ruare Cro. Bl 613, plorg.

Sefl, o8,
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Sef?. 98 Nimhly, 1 Where a Venire omits any of the Parties. f Firz, Dut
Sect. gg.  Temthly, Whers a Juror is named in the Habeas Corpora, ror 33, ances
by a Maate * different from cthat in thie Pane! returned on the Vewire 5 or 1 Rok, Re.az.

here a1 ent o =0 : ol 5o,
where a Juror returned on {uch a Panel is wholly omitted in the Habeas 3 Botlh, 31,

Corpsra s, bur in thefe Cales, if the Juror fo mifnamed, or * omitted, be Winch, 7,.
not fwarn at the Trial of the Cau, it 15 ¥ queliionable, VWhether there Br- Amendm,
be any Difcontinuance at a!l? 39 By, 21,2
Seif. 100. Elevcmthly, Where a Pewire or Diffringas are ilfued with- *Fitz, Re.
out any ¢ Award on the Rell to warrane them. f:“d“{i- +
Seit. 101, 1t * feems, That before the Maling of the Statutes of 11 ;11 6, 7. 5.
H. 6.6, and 1 E 6.7. all Pleas and Procefles before Jultices of Affife, . 2o
Gaol-Delivery, Oper and Termivier, or Peace, ur other the King’s Com- 17 H.6.39.
miflioners, were difcontinued by the Making n new Commiffion, or Affo- gEd. 4. 13,
ciation, or by altering the Names of the Jultices or Commiffioners 5 bot M e
this Mifchief is fully remedied by thofe Statotes. oys
Seft. 102, If an f Indi@ment be removed by Certiorari, after 1ue Bro. Difzon-

joined, and Procels awarded for the Trial; yere, If it fhall be dilcon- §rw5 47-

tinued, if not remanded before the Return of {uch Procefs ? Ab. 330,371,
Seif. 103.  As to the {econd Point, ziz. Where Procef is genetally fgl‘:;ﬂ;-b~

faid to be miflcontinued : It feems, That where ever an Error in Procefs paage, g2

doth not amount to a Difcontinuance, it is generally called a Mifton- 37 H.6. 1.
tinnance 3 and this feems agrecable to the proper Notion of the Word5 % .
for as a Caufe may then properly be (aid to be difcontinued, when there 1. '
is either nozhing at alt dooe to continue it, or nothing but what isas to ° td. 6.

this Purpofe merely void in Law; fo it feems to be properly f2id to be (g, ps 1y
mifcontinued, where it is continued amifs, or by an ¢ erroneous and 6 Mod. 285,
not void Cottinuance. And agrecably hereto, the Books which fpeak f;fr';nlafn'“
of Errors in Procels, feem generally to ificlude them all, without ¥ BEx- ¢ feem ro
ception, under the general Heads of Mifcontinuance and Difconting. make it no

. i . . e Dif; inu-
ance. And this, a3 | apprchend, was allo the Opinion of the greater e "

Part of the Court of King's Bench, in the late Cufe of | Wriddington Burtg .6

39 &
and Charleton. 14 H 6. 10,

Se#. 104. As to the third Particular, viz. Where Procefs (hall be pil jo.

faid to be put withour Day ¢ It feems ¥ agreéd, That by che Common 2 1. 65
Law all Proceedings upon any Indi@ment, Information, or Popular Adtion, B .
whereon no Judgment had been given, were wholly determined by the queft, 8.
Demife of the King, and that nothing remained but the Indi¢tment or ;?c‘:‘ 36 b
Information, Original Writ, or Bill, which were put without Day till bicz. bite.
re-continued by Re-attachment to bring in the Delendants to plead de mo- i g8
wo. But this is fully ! provided for by 4 & 5. 3. 18, and 1 dmme 8. 10770
By which it is enadted, That fuch Procefs, ¢3e. [hall contiftue in the ~reto the

fame Force after the King's Demife, as it would have had if he had Sopiary-
lived. E.86.pl. 17.
Sei#. 105.  As for Appeals, ™ T do ot find it any where faid, That 1";7”2 Eror,

the Pleas, and other Proccedings therein, being put without Day by the ;'\ 4 .5
Deémifs of the King might not be revived by a {pacial Re-attachment, in 1 #ie: fipra,

the fame Manner as in any other Aftion: However it is certain at this §h758' 5’9‘&“‘:
Day, That by Force of 1 Ed. 6. 7, and 1 Aure $. neither the Writ .1

nor Bill, nor any Plea, nor Procecdings thercin, (hall be any way dif- E;_-zﬁnt- Tie
continued or put without Day by (uch Dewife. : ¢ st Bro,
Difcontinuance de Procefs, 52, 15 Bd. 4, 5. pl. 3. Swpra, Seft. GA. & Pids Finch of Law, 411, Sup. S=&.
By, 21 H. 7.16 pt.gs. 39E. 7. 50.b, v 21 I 7 906, pl 37, Bro. Difcontinuined de Procefs, 11, 474
50,57 Ameadment, 17, Cro. Jag 283, 2%a 1 Bulft g, 147 PPEO s Mene, % 7 Co. 30, 31s Cro.
Jac. 14, Moore 748 U Fide Supea, Ch 1, Sef 12, 13,0 W FidE 3 Col 3o,
1 .
Seit. 106,
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Dy.2:6 pl. §eff. 106, It feems to be holden by 2 fome, That all Caufes, whe-
L o1 ;. ther Civil or Criminal, are difcontinued 5 and by b others, who feem to
Cro. E.12. fpeak more accurately, That they are put without Day, by the Juftices
Bt bifear. Defore whom they were depending, not coming on the Day to which
tinvance de they are continued, whether fuch Abfence were occafioned by ¢ Deatly, or
Procefs, 29. any other Caule. Bat it feems to be agreed by all, That a Caufe fo
23 MU 5 difeontinued, or put without Day, cannot be revived without a Re-fum-
. mons, or Re-attachment s which if they are ¢ Special, niay revive the
b Co.Litt: whole Proceedings 5 but if general, the original Record only.  Nor do
P eiLaw 1 Bnd that any Statute hath remedied this Mifchief, except in the Cafe of
s31. 433 Affifes, and Farir utrum, which are provided for by y E. 6, 7.

et Set. 107.” As to e eighth Particular, viz. How far Errors in Pro-
Fitz. Difcon- cefs are fatal ¢ 1t feems to be generally taken © as an undoubted Principle,
rnunct, 19 That a Difcontituance, by f{uffering a total Chafm in_the Proceedings,
ment, 1, 17, Wwhether on the Roll or tn the Procefs, by not giving 2 frefh Continnance
23, 24, inflamter upon the Determination of the Precedent, thall never be aided
9H-6- 4> by an Appearance and pleading over : And the Book f of 9 f. 5. 2. pl.
24 £.3.23. 7. feems to bave an Opinion, That the Mifreturn of a Sheriff, as where
B 11a, D€ TEturns a Copi on the Award of an Exigent, is not {aved by the Defen-
2oAT Bl 7o, dant’s Pleading over 3 but this is ¢ queftioned by Staundforde, and feems
Bro. Difcon- contrary to the general Tenour of the other 1 Books, and contradiéted
finusnes ¢ boch by 3 Brook and k Fitzherbers, in their Abridgment of this very Cafe,
< vide Bro. And in all Probability the Book is mif-printed 5 for as it ftands at pre-
Reacach- — fent, it is bardly Senfe, or reconcileable with !itfelf. But if a Defendant
r:ell.l“; 7 pl. Appearing on erroncous Procels, exprefly except to it before he have
s. pleaded over, there have been many ™ Authorities, that he ought
to be difcharged, and that ® new Procefs thall iflug where the De-
Y fect firt happened. But there is a greater © Number of Authorities to
o, 1 ¢ #9- the contrary 5 by which it appears, That if the Original be good, and
Firz: Rear. the Defendant prefent in Court, he fhall be compelled to anfwer it, let
uchinent, 1. the Procefs whereon he came in, or the Execution of it, be never fo er-
::f“'“' roneous, or defective, fo that it never were difcontinucfl ; for the End of
Yelv.a05,  Procefs is to compel an Appearance; and that End being (erved, and a
G J1.283, legal Charge appearing againft the Defendant no way difcontinued, the
81,6 35 p1. Law will not fo far regard a Slip in the Procefs, s to let the Defendant
24, out of Court inorder only to have him brought in again in better Form.,
286,16 And therefore where 2 Defendant hath excepted to the Procels whereon he
Y+1ls.17. hath appeared, that he was P never ferved withit, or that 9 no fuch Pro-

pl. 15 cels lies in the Cafe, or that it bore * Teffe before the Original, or that

F.N.B 111
d 187, b 88,
|

3¢ H. 6. 20,

pt. 30. 18 H.

6. 15. 5. b. Co, Litt. 315. a. Bro. Difcontinuance de¢ Procefs, 4, 31, 47. Amendment, 17, Firz, Proces 127,
Difcontinuance, go0. Amendment, 27, 38 E. 3. 25. b. 19 H. 6. 30. 8. Su Bro. Error, j. Replesder 1. and
Dife. 1« Where the contrary Opinion is (aid to have been holden ; buc this feems not to be warranted by the
Cafle at Lacge in the Year-Book. [ Pide Sapra, Ch, 23. 8. 141, S, P, C, 169. b. " 5 Co. 45.a, Fitt. Cores
444 Co Lite, 325.a. Salk. 59. pl. 3. 1 §id. 260, pl. 7. 1 Rol, Abr. 299 Lere. L. 780, ¥elv, 158. Cro. EL
581 pl. 6. Cro.]ac.gl 1. pl. 10, 5¢e the Books cited to the other Pasts of this Sc&ion. In 1 Rel. Abr. 380. pl.
6, Notice is taken of three Refolutions that a Capiar where it lies not, is not aided by sn Appearance and plead-
ing aver, and of a fubfequesic one contradifting them, ¥ Beo. ReRitution, 8. * Firz, Coro, 68. Bur ig another
Part of his Book he abridges this Cafe, without tiking any Exception to it. Fitz. Damage, so. ¥ Allo it is cie
ted in Yelv, 204, Cro. Jac, 284. 1 Bull. 143. for the Proof of the contrary Opinion. ™ 40 E. 21.pl 10, 47
Ed. 3. 14.pl 16 18 H. 6. 15.8 b. 3 H.6,g.a, Firz. Repleader, 1 Amendm. 14. Procefs, 154. Error, 83, Bro,
Difcontinuance de Procefs, 5o, 57, Defanlt and Appearance, 17, 1 Rol. Abr, 779. L. 3. 3 Mod. 265. Bue the
Yecar-Book of 8 H. 4. ag. b. from which the above.cited Autharity io Brook Dilcontinuance, se. is taken, feems
tather to contradi@ chan warrantie. "8 H. 6. 2g. pl. 24. 12 H. 6. 18, pl 1518 H. 6. t5. b 37 E. 3. 14. pl. 16 Bro,
Difconti. ds Procefs, 11, §o, 57. Fitz. Procefs, 127, Difdontinnance, 17, a1 H. 2,16, pl. 27. Fitz. Errer, 47. 46
E. 3. j0.pl. 23, Bra. Error, 28, Refponder, 14, Faux Jodgmeot, 4. 10 H. 7. 21.plag. Yelv, 158, « §id 300, pl
t0, 260, pl. 7 and fee the other Books under cited. P Firz. Dilcontinvance, 36. ¢ H. 5. 3. pl 8. 1 Rol. Abr. 115.
L 1,2, 46Ed. 3. 30.pl. 28, Bro. Faux Judgment, 4. 8 to H. 2,21 pl. t5, 12 H. 4. 18. pl. Bro, Error, 10g. Pro-
ccli 173, Jour. 36, 54. 20 Ho7. 16, ple 27, 8 H. 6. 2. pl- 24. Firz. Procefs, 117, ' 1 8id. 406. pl 16

3 it
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Chap. 27. Of Frocefs JO1
it was not awarded into the* proper County, or that i was not returns T8 E 5. >
able ar a proper Day, or that it was § directed to-one who was no Offi- ),y
cer, or that it had not {o many Days as it ought * between its Teffe and Fia
Retorn, or for any ¥ other fuch Jike:Defect's yot he hath been com Hpusncs 3.
pelled to aniwer the Original.  And agreeably hereto it was lately # re- E,f 'fj'?' m'
folved, upon great Deliberation by the Court of King's Bench, againft ¢ Py
i:l)le (l)}plmon of Mr. Joltice Powell,-That the Defendant in an Appeal of R
e . . . i ] . . - e Aend.
: a{m; cgm:{ng in upon-an Exigent, which was erroneous for want of ment, .
he Words de worte wiri, ¢re. had falved the Error by his Appearance, SCioBL 302
nott?lthﬂandmg hev had dotie all he could to take Advantage of it, by ?!‘B(i.}, Four
craving Oyer of the Procefs, and then demurring, And Y Note, That in all 35, 4
the Tear-Books above cited to this Point, except - one, it is faid geacrally, [iioni=
That i'_uch Errors are fal_ved by an Appearance, without any Mention of Error, 169,
any Amtnfimcnt: Dot in that one it is faid, “That they {hall be amend- Awend-
ed. Aifo it feems, that where-ever Procefs is awarded.c inffanter from ?}-fmj'fl
- * - . ; ‘L ?‘ c lr' T
_ '1I':me to Time, without any the leaft Brcak or Chafm, and the Parties have 33, i
¢ always a Day upon the Roll, all other Kinds of Errors whacfoever thae ' E + 7%
come under the Name of Difcontinuances, are ¢ (alved by an Appearance, o& s gl
- - 3 o . ’ ’
for there are f Cafes by which it appears, That Defendants appearing,
and raking Exceptions to fuch Errors, have been compelled to anfwer to :I.l 7H B
the Original, which t_hey va:ou!d not have been, if {och Original had been Ficz. Dif-
taken to bave been difcontineed by fuclr-Errors, as they certainly are by ontivee
an Error, in {uffering a toral Chafm in the Continuance.  And if the Vit re
Original be not difcontinued by fuch Errors, Why fliould they not-be as P! 1e-
much {alved by an Appeararice, asany of the ether Errors above. mentioned ? T
For ‘.vou.ld it not be altogelper as trifling in this, as in any other Cafe, tom Tin. 1¢.
to difmifs 2 Perfon only in order to fend for him again? And in 4% ide
Criminal Cafes this cou’d not but be of the utmoft il Confequence, b o
:ving th Df q " 4 q Cy y Fide 10 B. 3«
giving the Detendant, who is adtually in the Power of the Court, an Op. 31- Pl 1o-
portunity of efcaping. ’ Ficz Amepd-
. ment, 1g. :
D_Seﬁ. .108. B_ut it feems agree'd by all the € Books, That any other t= H.7s9.
|f(£ont|n}lance_1n the Procefs againft Jurors, thall have the fame Effect as P, '
a Dl[con;mqance in (offering a Chafm in the Procefs 5 but it {eems, Thar :Bf;f; 11
no fuch D.:fconfmuance, whether jn the Proce(s or in the Roll, thall in 1+ 193
any Cafe difcontinue or abate the Original Suit; bat if it appear before Loy *°%
Trial, fhall cavfe ! new Procefs to be awarded where the firt Fault ba 6 Mod. 23+
d ; and if after Trial k Veni ' ¥
pened 5 and if after Trial, a new k Pewire to have the whole lflie tried 243283435
over again ; Decaufe the firlt Fenire was executed, and the whole Trial :ssi'nc 5
unwarranted. But ™ if Judgment be given on a Verdi& by Jurors ap- §reJec. 23
pearing ona Procefsany way erroncous, [t will be totally erroneous ; becaufe : ’R'E'Ab'"
the Trial was wholly unwarranted, and confequently the Ifue militried, 14 f. 4 :5.
Secf. 10g. Allo, as | apprehend, any other Error in the Proce(s againft P* 15
the Jurors, who actually ary a Caufe, will make a » Mil-trial, as much ST
as tho.['c which are called Difcontinuancesy as where {uch Procels of this 2*”32 20.b.
Kind is awarded which is not © proper in-the Cafe, or where it is di- 2+ ¥
refted to a P wrong Oflicer, or has a 4 wrong Vilne, or * mifrecites the I!];n.sbifcon-
Pracefy, ta, Fitz. Difcontiouanee, 39. € Cra. Jac, 311 plore, T38E :H [, Houauce f
6. 39 a. Amendment, 27. Bro. Repleadzr, 2. . Diﬁ:n?ninuance 3(‘;! I’rgcr}: b: ?:-;,-Dilmm [4{0'6 o
& Fitz Amendmenr, 26, Bre. Amendmert, 12, 93, EXfeontinnance 4 Pmc:f\.;, 1‘9 [-'I‘.G ; ;'a i», 2] 6I > afl
33.3 H. 6"10 plag 30 A pl 36, Gz, fivo Difcontinuance, 47, Dat his Note is por \\;arln;l?r:d.b: '11.1 ‘Br; sk;r:.e
Loege, which asr 27 F106 s.pl3y.2nd 3o H.6 20, ploag. Vig H. 6 39. 4. 34 11 6. 20 pl ' F c-\m)e-nd-h
ment, 26, §7. [L“’-]ﬂ"ﬂ' 18. 2y £, 30 31 Bre. Amuenden. 1o, Difcostinganes 3:-; 15 Ar{‘ 3!9._‘(&2‘; & Mot
284, 287 Firz, Dileontiniine:, na, 38 22 [L 6. 3. b, 4. 5. 2 4, 5,3_‘pl ‘ré I-'irzl pl.j'[!~"’~ "-:r'a' L’-
H. 4.7 b.‘_ Bro. Eaquelt, 95, ™ Faux Judgmenr, i2. Error, 16, 22 E. 1. 2. ]_n-'!_ |;_ 7 ‘H Gl ‘"?,5-. ‘E ‘ -_,)I
512 0 Fide 1 Danv, Abr. 340 335, 353, 357, 455, 456 ® .7 H.G, =8 Ficz, Brror 16, ¢y Brow. 130
Cro ElL 572 pl 15, 586 plad. Moor 356, pl, 232 Yilv. 15, 5 Co. 34 B r(';r:j"r_-! 'HE'DrT_', :-’f;.'
Prde fupra, Che 14 Se@ g2, 0.0 Abr 455,556 =0 Jae Ch 13, 26, a0d 17 Car 2 8. ¢ ('quc'“? I-‘ ”‘.“‘
Hhhhi o former '
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*Cro Jac.  formér Procefs, of is 2 miftctarned, or b not retuined at all, e, For if
LD b Ervors of this Kind have fuch Effect even in Civil Adtions, where they
154916157 Arc not within fome of the Statutes of Amendments ot Feofails, as it
Cride s jec feems to be admitted rhat they have, it plainly follows, That they moft
VDanv. Ab, 2lways have it in Criminal Proceedings, fince © no fuch Proceedings are
j4o- bl 1, 3. within the Benefit of any of thole Sfatotes. But if an Error of this
;‘*('.(',P‘!'G‘;; * Kind, owing whally to the Mifprifion of the Cletk, be difcovered be-
t6 Mol 25y, fore Trial, and the Amendment of it will fet the whole Matter righe,
Pduats, perhaps it may be ! amended by the Common Law. And it hath been
.iELun“uim, ‘-‘dhgld?; cl{a:arly, thll]at ;ve::l : Difcontintrance of Procefs may be amend-

4 g0 € onient ot the Farties. -

’,’;";;‘5"6““:" .Seg' 110, Howfoever an Etror may be fo far falved by the Party's Ap.
Dikconcine- Peacance, that he fhall be as much compellable to an(wer the Original,
2ace de Pro- a5 if there had been no fuch Ervor : Yet if he were fubjeét to any Dif-
vitia” advantage in Refpect of having {uch Procefs awarded againft him; a5 to
Amendmenr, the Lofs of his Goods upon an Exigent, or to the Forfeiture of the Pri-
935 ., vilege of Appearance by Attorney upon a Plaries, he f fhall wholly a-
231 H 7.40. void fuch Difadvantage when fuch Award, which fhould have caufed it,
pl.os. .. appearsto beany way erroncous, whether in Refped of a Difcontinn-
oz Aend. am':sc.a;ﬂor Mifcor;\ti?na?ce, 1cn' ;}ihc;{wi{fe. i " T
frol. 7,21, 7. 111, Alflo, for the like Reafon, it feems to be 8 agreed, That if
Bl s o 2 Man be outlawed, or condemned by Default, for not appearing to Pro-
of. .',f"’ " cefs, which is any way efroneous, he may take Advantage of the Error
19H.6.29.0 I Avoidance of fuch Outlawry, or other Condemnation ; for no one
3 Hoaropk a1l be condemned barely for not appearing, where that which fhoo'd
S.P.C.184. have compelled bim to bave appeared is defective, But it b feeins, That
f,f;:;’,_?m a Defed in Procefs in an Outlawry, may be {alved by the Defendant’s
33,8, Purchafing a Pardon, and Shewing it to the Court 5 for that {uppofes that
gxig.enfsw- there was fuch an Outlawry againft him, as needed a Pardon, which, if
Firz. A, it were erroneous, it would not do.

ment, 27. Secf. 112, Bow far a Difcontinuance of one Appeal will be a Bar to

Difsontint: anagher, hath been already confidered, Chap 23. Sect. 130.

ancey 49, 51

Errory, #2. .
Bar$H.v.2. And now I am in the fecond Place particularly to confider the Nature
i’; £ 5. b, Of Procefs on a Criminal Accafation, with a pasticular Regard to Pro-

52,14 pl 47- cefs of Qutlawry only 5 and for the better Underftanding thereof, fhall
fiez. Amends eonfider the following Points 3

ment, 77

3ear :‘fppeal', _ L. ..

7. fan con- 1. Whether Prace(s of Outlawry lie in all Criminal Cafes?
P 2. In what Manner it is to be awarded in general

33 E =T -IJ-
S 3. What s particularly required in the Award of itagaint the Prin-

2. 1 . :
1:1“ Repiead-  cipal and Acceflory,

Error, 47,
Diriggnr?w- Seif. 113.  As to thie firlt Point, viz. Whether Procefs of Outlawry
sngede Pro- i i all Criminal Cafes : [ take it to be certain, That it fies in all Ap-

:elt:fi'df?;oo. peals, | whether of Felony or Maihem and in all Indi®ments of Trea-

pl. 3. 260.p% {on or Felony, and on all ¥ Returns of a Refcous 5 and alfo in all Indic-
Bio. Reftirg. ments of ! Trelpals 77 & Armis. Allo it feems probable, That it lics on
ron, 8. an lndi@ment of ® Confpiracy, or ® Deceit, or any other Crime of a

?ﬂm"“d""”" higher Nature than a Trefpafs with Force and Arms, but © not on any
oF 4 1&:p) Indictment for a Crime of an inferior Nature.

n 3' H. 7. 10. ph 10, Firz. Chercer, 25. Difcontinurnce 5. Finck of Law, 346. Theloil digeft of Writs,
B 1 choes. pl 1. 35 H.6, 6. pho t13.H.7.2r.pls 2 Inth €65, Cow. Fiez Precefss o6, 313, 29F,
3. 18.2. b, UazE.q 11, pl 31, Finch of Law, 355. Bro. Exigent, 5t 3 H.6. 6.pl.g. ™ 8.6 g pl.
a1, Fitz. Pro. 8g. Bro, Exigent, 25,28, 46, S.P.C, 152, 21 H, 6. 7. pl 11, * 35 H 6, 6, pl. 9. @ 7uds
22 B g 1t ploar as B 6. 6 pho. Comt. 8 B, 6 9. pl. zt. Thelzal B 1. Ch. 15,
‘ 7. 114,
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Self. 114, It feems 2 agreed, That it lies not on any Adion on a *::Esrch
Statute, unjefs it be given by fuch Statute, cither exprelly, 4s in thie Cafe f,H &9 ol
of a ® Priemurire and many other Cafes; ov impliedly, as where 2 Reco- itz Procels,
very isgiven by an Aftion whercin fuch Procefs lay before. Aand agrees B o
ably hereto it hath been adjudged, ‘That it lies not in an Aftionon the o,
Seatnees of © Livertes, or of * Maintenance, nor i s © decies tamturr, and f_“-{i{fcmi) 23.
that it lay notin 2 Writof f Entry on 5 Ric. 2, 7. till it was given by 1 "
23 H. 8. 14, Bat thar it licson a Writ of Trefpafs for a8 Forcible Entry € 2 pis.
on 8 H.6. 9. becaufe the Statute cxprelly gives a Recovery by fuch Writ, Sbeiurue
and foch Proce(s lics in it by the Common Law. I¢ feems to be holden to. a7 5. 5.
in the b Year-Book 8 H. 6. That it lies on all Indi@ments on Statures 5 <8 tL6.9.pt.
but the contrary is adjadged in 1 22 E. 4. as ro the Statutes againft Fire- 2ip, .1,
flalling 5 and itis there laid down as a general Rule, Thiat it lies not on G Fita.
an Indi@ment any morc than in an Altion on a Statute, unlefs it bg Progef &:
exprelly or impliedly given by {uch Statute. | _ e

" As to the fecond Point, o2, In what Manner Proce(s of Outlawry 2uee Bro.
is to be awarded i general : 1 fhall obferve thic following Particu- £ ol
Ta¥s s 2.

S, 1fs. Firfl, That it feems to be agreed * That in evety Indidt- 35 H. &.6.
ment or Appeal, for any Crime uadér thie Degree of Capital, there muft be B Procefy,
three Capias's to the Sheriff of the fame County whercit the Profecation 145 =

is commenced, before the Exigent fhall be awarded, unlefs it be after pfsg.ﬂ' 6. 6.
I Judgment 5 in which Cafe onc Capias is (ufficient. Aad ® RQuere, If Fier.Procets,
three Capiar's be vot ftill neceflary inan Appeal of Rape, asthey wereat (ot
the Common Law, notwithftanding it be made ® Felony by Statate? 14"

St 116, Secondly, That it feerns to be @ agreed, That one Cepias, ¢ Bro. Exi.
before the Award of the Exigent, hath always been {ufficient 10 an In- 870005
didtment or Appea! of Dearh, or High Treafon s bat that it feems ? pi. <1,
donbiful, whether two Capias’s wore not reguired by thie Comman Law, i "8 1. 6.0
all Indi&ments and Appeals of any other Felony. Hoewever it is certain, Ei;:p}oce[‘s'
Thui they aresequired in allIndi®ments of anyother Felony, by 25E.3.94. 81.
by which it is recorded, That if eftct amy Men beivdicted of Felony, before B4 17
thé Fuftices in their Sefftoms, to bear and determing, it foall be.commanded t.the Bro.Bxigene.
Skersff, to attach his Body by Writ or Precept, which és called a Capias ; H
and if the Sheriff return that the Bady is not ﬁ:muf, anotber foall be incontinently ¢, pﬁ ‘9. e
made, retwrnable at three Weeks after, wherein it fhall e comprifed, that the 37 H.6. 1.
Sheriff foall canfe vo be feifed bis Chattals, and fafely.s0 hecp.them till 2be Duy of P'clty o
the Writ or Precept resurmed.  And if the Sheriff return, That the Body is not Law, 351,
found, and the Indiftee cometh mot, the Exigemt fhall be abarded, dud she Chat- 3 Eae
tels fhall be forfeit, as the Law of the Crows ordaimeth. But if e come and g3 o) 3.
yicld bimfelf, orbe taken by the Sheviff, or by other Minifler, boforc the Return 30391323,
of the giiond'Capias, then the Goods and Chattels fball ‘be faved. b foeaw o 25 37
thave been the general 3 Opinion, That this Statute extends to Appeald Fitz. Exigens
cs well as Indi&ments, tho' it mention -only the fdter 5 bae that it ex- Cringary 19
tends not to any Indi@ment or Appeal of Death, tho' it {peak of Felony grrors;,
in general, widge 3 H. 6.

Seét. 17, Thirdly, t That after the Sheriff hath teturned a Cops, if 39" || ¢
Y. have not the Body at the Day, the Court will .not award ap Exigent yo.

~ii the Suggeftion of an Efcape, unlefs the Shetiff will return one, 148 L300

. ; xigent 7 27,
Tlogh 426, ™t Vide 16 AT pl. 13, Fiez. Exigent ro. Coro. 193. Bro, Progefs, 148.-Exigent, 67. ;,y“"
Sre Onl ey, Sel 49, tazo. °S.P.C.En s H. P. G o209, Fitz, Coro, 234 1 i.°s. 5. ph 8 Finch
<. Fitz. Coro. 184, 214 23 Afl. pl. 97. Ceer. 8 H. 5, 6. p) 25, Firz. Exigent, 3. * 8. P; C. &7
5% . oacy. Fide Firz, Exigene, 1$8,lgo Proceft 338, 3 EL§. 6, p) ag, 1 H.s5. 6. pl. B §.pC
+ irr G Fitr, Exigear, 25, 3¢ Afl, pl 23, _

Sect. 8.
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Seci. 118, Fourebly, That of there be {everal Anpellees, fome of which
appear, and othcrs make Defaule, and thole who appear plead a Plea in
Abatement of the Writ, or any (och Plea in Bar as goss to the Whole,
JEPE2 12 the Suie @ fhall be continued againft thofe who made Defauit by Capias
L i only, and no Exigent thall iffuc till fuch Plea or Pleas {hall be deter-
bFirz. Exis  mined. _
St e, Sed. tug.  Fifthly, That an Exigent fhall ® never be awarded to the
97, " Sheriff of any otber County than that wherein the Offence is laid 5 and
22 E-3-01, that by the ¢ Common Law there was no 4 Neceflity of a Capiar to the
';;; ﬂ‘_ 6. apl. Sheriff of any other County. But the Law relating to this Matter, ha-
7 ving been altered by feveyal Statutes, 1 fhall fer forth thofe Statutes in
o ?"4' 7% particolar, and endeavour to hew how they are to be underftocd.
E)i-‘ii-.;, Pro- Seit. 120, And firlt it is enalted by 6 H. 6. 1. That before any Exigent be
wels, & 34 awarded againfl Perfons inditted in the King's Bench, of Treafon or Felony, Writs
ambleoietr. of Capias fhall be direiled as well 10 the Sheviff or Sheriffs of the County wherein
6. vyand 811 2hey be inditfed, as to the Sheriff or Sheriffs of the County whereof they be named
S omoe, i the Indighments, the fame Capias baving the Space of fix Weeks at the leaft,
a7 LITE, . . . - . 3 .
Peoceti, 1,3, 0r longer Time, by the Diferetion of the faid Juftices, if the Cafe require it
34155 054 before the Return of the fame 5 which Writs fo veturned, the Juftices fall pro-
oo ceed in the Manner as thoy bad done before the Statute : And if amy Exigent
s7Ed. 5.4. be awarded or any Outlawry prononnced againft fuch Perfons before the Returs
{’; Vo5 pt. O the faid Writs, the fame Exigent, fo awarded, with the Outlawry thereof
ver 2g5. pl. K
.8, pronownced, fhall be vord, and holden for none,
soH.62 ¢l Sef. 121, And it is farther enaGed by 8 H. 6. 10. That upon every
TCH. g 12, Indictment or Appeal, by the which any Subjeti dwelling in other Counties than
pl. 6. where fuch Indictment or Appeal fhall be taken, of Treafon, Felony, and Trefpafi,
Lefore the Fuftices of Peace, or before any other, having Power to take fuch In-
dictments or Appeals, or other Commiffioners or Fuflices, in any Conuty, Fran-
chife or Liberty of England, before any Exigent awarded, prefently after the
Sorft Writ of Capias returned, anotber Writ of Capias foall be awarded, di-
rected 1o the Sheriff of the County whereof ke, who is fo indicted, is or was fip.
pofed 10 be copverfant by the fame Indictment returnable before the fame Fuffices,
before whom be 15 indicted, or appealed, at a certain Day, containing the Space
of three Months, from the Date of the faid laft Writ, where the Counties be
olden frowe Month to Month ; and where the Countics be bolden from fix Weeks
to fix Weeks, the Space of four BMomths, until the Day of the Return of the
Jeid Writs by which Writ of fecond Capias, the Sheriff foall be commanded to
take him which is fo indicted or appealed, by his Body, if be can be found withiy
bis Bailiwick : And if he cannot be found wishin bis Bailiwick, to make Pro-
clamation in two Counties before the Return of the fame Writ, that he which is
o indicied or appealed, fhall appear before the faid Fuflices, &c. at the Day con-
tained in the faid Writ, to anfwer, &e. .tjﬂe?‘ which Writ fo ferved and return-
ed, if be which is fo indicted or appealed, come mot at the Day of fuch Writ
returnedy the Exigent fbhall be awarded. And that every Exigent and Outlaw.
vy otherwife awarded, or promonnced, fhall be holden for none, and woid.

Setf. 122, But it is exprefly provided, That the above-recited Statute,
concerning Procefs to be made before the King in his Bench, ftand in force. And
that this prefent Statute fball npt extend to Indiiiments or Appeals taken within
the Connty of Chelter. And that if any Perfons foull be indicted or appealed of
Felony or Treafon, and at the Time of the faime Felony or Treafon fuppofed, was
canverfant within the Connty, wheréof the Indictment or Appeal makes mention,

the like Procefs be made againft them as was ufed before,

z ) Sect, 123,
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SetF. 123. And it is farther enated by 10 H. 4.6, That fuch fecond
Capias, ar is requived by 8 H. 6. 10. fhall le awarded wpon Indictments or
Appeals, removed into the King's Bench, or elfewhere, by Certiorari or other-
wrfe.

'{‘S‘e&‘. 124. It is obfervable that it feems to be holden gencrally in
many * Books, That every Outlawry whatever, on an Inditment or* rE 4.1,
Appeal againft a Peifon living in a County different from that wherein f;fl 6.
the Court fits, is erroneous, it no fuch Capias, with a Command to the pl 2.
Sheriff to make Proclamation, as is given by 8 H. 6. were awarded to 3.7 Con,
the Sheriff of the County wherein the Party is {uppofed to be conver- P 259
fant, before the Award of the Exigent : Andrhereareb Precedents wherein Fitz Pioces,
Qutlawriesin Appeals, originally commeuced in the King's Bench, have :;}H 61 pl
been reverfed for wantot fuch a Capias, Yetit fecms, ThatontheotherSide 2~ 7
it may be probably argued, That Indichnents of Treafon or Felony, ori. * R» Ear.
ginally commenced in the King's Banch, are exprefly provided for by the 37} 1913
¢ Statute of 6 H. 6. which requires, That a Capias, having the Space of ¢ 2.pl.».
-~ fix Weeks or more, fhall be awarded to the Sheriff of the County where- 5* Eiror
of the Indidtee fhall be named 5 and this Statate is taken Notice of by Rq. Enr. sa.
that of 8 H 6. which exprefly enads, That it thall ftand in irs full Force, ¢h 1 2
and therefore cannot well be imagined to intend either to fuperfede or re- S::ﬁf’i”'
peal it, Efpecially, confideringthat it begins with Jufttces of Peace, and '
makes no exprefs Mention of the King's Bench s And it is a ¢ general ¢z Co.46b:
Rule, in the Confrru&ion of Statutes, That where Things of an inferior
Degree are firli mentioned, thofe of a higher Dignity thall not be in-
cluded under [ubfequent general Words.  Alfo it appears from the Pre-
amble of 10 H, 6. 6. That neither Indiftments nor Appeals, removed in-
to. the King's Bench by Certiorari, were within the Benefit of 8 H. 6, 10.
before the Making of that Statute, which exprefly provides for Indi&-
ments and Appeals (o removed 3 and there feems at leaft as good Reafon,
that Indiftments and Appeals, originally commenced in the King's Bench,
fhall not be taken to be within the Benefit of it. To which may be ad-
ded, That it feems to have been admitted in the Year- Bookof © 31 H. 6, <31 .61,
that an Appeal, originally commenced in the King's Bench, .is within ¢l &
the Equity of 6 H. 6. 1.and that an Outlawry thereon is erroneous, if
ther¢ were no Capies containing the Space of fix Weeks, diretted to tlie
Sheriff of the County whereof the Appellee is named, as that Seatute re-
quiresy by which it feems to be implied, That fuch an Appeal is not
within the 8 but 6 A, 6. and that the fame is (till in Force. ;

Sect. 124, 1t feems to have been  agreed, That by Force of thele Lf;,l:}cl,‘a‘
Statutes, a Capias thall be awarded. into a County Palatine, where the H P.C. 20,
Defendant is named of any Place in fuch County, in any Indittment or I!5; ¢
Appeal: and it feems, That fuch Capias fhall be direéted to, and re- ;?1{:5f o
torned by the s Chancellor of fuch Countys and it hath been b faid, pt 1o
That if be will not retarn it, the Exigent may be awarded as well as if}},‘f&ﬁ;;g_-
he had returned it 5 becaufe the Court rannot compel bim to return it, Pores, 2u,
and the Profecution might be vnreafonably delayed, if the Proceedings & vide 1 H.
were to be (tayed 1ill he fhould return it. But ! Staundeforde makes a : Ra Entr.
Bugre, Whether the Court of King's Bench may not enforce 2 Retatn of 52.pl 1.
tlhie Writ ? REHES
Sect. 126, If a Defendant be exprelly named of the fame County ContS.P.C.
wherein he isindited orappealed, and be alfo namedunder an afias dictus $8:Lert- O
of another, it bath been ¥ adjodged, That there is no Need of any Capias, .;: Procefs,
Bta. Cingue.

Port,23. 431 H 6 10.pl 8. 18§ P C 6g. 0. FideCro Car. 358,255 B 1 E 4. 1. pl 3. Fitz Procels,
ib3. Dyer irg. pl. 44 Biow Proclamation, ¢ S D.C. 68.b.

Iiii with

ke



306 Of Procefs Book II.

with 2 Command for Proclamation, according to 8 H. 6. becaule that
» Jupre € which comes under the alias digtus is 3 no way traverfable nor material.
2 51;&0?25 Alfo if a Defendant be named of B. and late of C. there i3 ¥ no Need of
Lew. 8. any Capias to the Sheriff of the County wherein C. lies, becavfe it ap.
Fiew Peocels, peairs that the Defendant is at prefent converfant at B, But if a Defendane
Ciompron, De named of no certain Place at prefent, but only late of B. and late of
1§, C. and late of D. ¢¢. being all of them in Counties different from thar
“HPC21o wherein the Profecution is commenced, a Capias (hall go to the Sherift of

© every one of thole Counties.

Seit. 127. Notwith(tanding the Words are exprefs, Thar any Outlaw-

.. 1y pronounced contrary to the Direttions of the Statutes, fhall be void:
ply 6% Yet it feems to be agreed, 4 Thar it is not to be taken to be utrerly void,
Bro. Udaga. but only voidable by the Writ of Error.
B3¢ 6 Se. 128, As to the third Point, viz. What is particularly required in
r9lt 6.5 the Award of Procefs of Qutlawry again(t the Principal and Acceflary, it
roa is recited by the Statute of Weftinfler, 1. 14. That it had been ufed in
:;z" Eeton  fome Counties 10 outlaw Perfons being appealed of Commandment, Force, Aid or
Cro.El 179, Receipt, within the fame Vime that be which is appealed for the Deed is out-
Pl to. laved: And thereupon it is provided, That none be outlawed upon Appeal of Cons-
TN 5%},2)‘- mandment, Force, Aid or Receipt, unlefs he that is appealed ofthe Deed be attaint-
131. b, ed: So that one like Iaw be ufed therein 1hro' the Realms neverthelefi ke thatnill

Jo appeal, fbull not, by Reafon of this, intermit or leave off to commence his Ap-

peal at the mext County againfl them, no more than againft their Principals, v 5ich

be appealed of the Decd, but their Exigent fhall remain, untél fuch as be ipps it

vd of the Deed be attainted by Ourlawry or otherwife. '

In the Conltruction of this Statute, the following Particulars frem mofk
remarkable; '

PG Sl rag. Firfly That it feems to be ¢ agreed, That it cxtends as wel]

2 Inft, 13y, O Indi@ments as to Appeals, not only becanfe the Word £ Appeal in
5.7 C. 46, the Statute may, in a large Senfe, be taken for any Accofation in gene-

£ gt M ral's but becaufe Indi@ments are certainly as much within the Reafon of

5S.P. C4y. the Statute, as Appeals; and the Common Law, for the « Settling where-
i'"‘ 45 of this Stature was made, did b not make any Diftinétion in this Refpedt
att. A 6g. b .

Eer: 1 etween Appeals and Indidkments, o

hnalfaag. Segh y30. Secondly, That it feems alfo to be i agreed, That where
S pe e ;. ever fome of the Defendants are exprefly charged as Principals,and others
2 Intxg5. a5 Acceflories, before the Award of this Exigent, the Outlawry thereon
p B 317 of thofe charged as Acceflories, cannot but be reverfible 5 becaufe it ap-
bl 4v. 7 pears upon the Record, That the Exigent iffued contrary o the Direc-
4s Al pli6. tions of the Statute. But if feveral be outlawed on a Writ of Appeal,
Ke.Eate. 8. yhich k chargeth them all alike, without any Diftinction, I ! fee not
svide Hr.C. how any Advantage can be taken of the Appellant’s not having porfued
A thePS‘tm'“e’l fince it appears not but that he might have charged them all
%P .46 4% Frincipals,

Let Bro  Seh, 12!. Thirdly, That it is holden both by ™ Sraumdforde, n Coke,
Lo A 4% and © Hale, That if an Appellant take out the Exigent at the {ame Tine
| vidr 43 B again{t all the Defendants, he muft, when they appear, count againft

A f;-'lli-? them all as Principals, and fhall be concluded to count againtt fome as
44 Al p!. 18. Bro, Appeal, 7, 79.  Bro. Exigent, 44. Fitz, Forfeiture, 14. mS. P, C. 46. Lete B. yo. Lete, A,
"2 Infh.a83,  ® HLP. C.aro. The Principal Authoricies in the OId Books for the Msintenance of his Opl.
nion feem to be 7 H. 4 27. Fitz. Coro. 8o. 10 E. 3.7.b

Priacipals
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Principals, and others as Acceflories, becanfe he has taken out fuch Pro-

cels againft them which is erroncous, where all are not Principals, But

granting that an Exigent taken out at the {ame Time again(t all the De-
fendants, appear to have been erroneous, when by the Declaration it

appears that fome of the Defendants are acculed only as Acceffories, and

therefore ought not to have had an Exigent awarded againft them, tili

the Principal had been attainted. Yet ﬁ:eing this is only an Error in

the Procef(s to bring in the Defendant, and all {uch Errors are {alved by

an Appearance, 25 the Law {eems to be now fettled, and hath been more

fully thewn, Seffions 107, . It ferms * queftionable at this Day, Whe- a see g0 AL
ther an Appellant may not be ar Liberty o declare as he pleafes againit li’t‘-:f'c';"r*;m
Defendants appearing on fuch an Exigenr > However it is certainly fafeft, ghat Portons
b and moft advifable for an Appellant when he comes to the Exigent to zppestied as
fhew which of the Defendants he intends to charge as Principals, and Accsferies,

! Y, ’ . and brought
which of them as Acceflorics, and to rake ont the Exigent againft the in by Exi-

former only, and a Capias againft the others. Eenc were
> . i}l procesd.
Sei?. 132, Fourthly, That it feems the better ¢ Opinion, That where ¢ apainttas
there are more than on¢ Principal, the Exigent ought not to iflue titf alt é\cc;}mrieg
of them are attainted. 3 17 b8
35 Pl 47

34 Al pL. 16, Bro. Appesl, 7. Exigent, 44, Fitz Forfelture, 14, ® Bro. Appeal, 107, 30 E. 3. 7.5 ¢ 1 Infh
183. Plowd. Cony. 29 a, dubizatur 7. H. 4. 36. p). 5. Bro, Appesl, 43, Conmtr. Fitz. Exigent, 4.

CHAP XXVIIL
Of Arrajgnment in general.

l IAvin‘g fhewn in what Manner a Perfon under 2 Criminal Aceufation
is to be brought into Court; I thall in the next Place endeavout

to fhew in what Manner he is to be arraigned or put upon his Trial 3
and this 1 conlider,

Firfl, Asit relates to all Criminals in general, _
Secondly, As it relates to Principal and Acceflories in particular.

And firlt, As to the Arraignment of all Criminals in general : Having
already thewn in the Twenty-fifth 4 Chapter, That regularly the Court , Sel. 1
will not arraign a Man upon ‘an IndiG&ment while an Appeal for the fame > '*

Crime is depending againft him ; 1 fhall here confider only the following
Particnlars

Esrff, In what Manner a Criminal is to be arraigned.
Secondly, Whether the Omiffion of it will be Error.

Thirdly, Where a Perfon fhall be arraigned upon feveral Appzals or
Indifiments,

3 As
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Of Arrasgrment in general. Book IT,

As to the firft Particular, viz. In what Manoer a Criminal is to bear-
raigned, 1 (hall obferve, :

Set. 1. Firfh, That evary Perfon, at the Time of his Arraignment,

ought to be ufed with all the @ Humanity and Gentlepels which is con.
fitent witly the Nature of the Thing, and under no czher Tarror or Un-
eafine(s than what pioceeds from a Senfe of his Guilt, 2nd the Misfortune
of his prefent Circumitances; and therefore ought ror o be brought o
the Bar in a contumelious Manner 3 as with his ® Fands tied rogether, or
any other Mark of Ignominy and Reproach : nor even with Tetters on
¢ his Fect, unlefs there be fome Danger of a Refcous ort frape. It feems
indeed to have been holden by 4 fome, Thatithis is a particular Privilege
of Perfuns in Holy Orders. But it feems the © berter Opinion, That
the Law makes no Diftinftion in this Pefpet, berween them and Lay-
mei.
Seff. 2. Secondly, THat there is no Neceiliey that a Piifoner at the
Time of his Arraignment bold up bis Hand at the Bar, or be command-
ed fo to dn; for this is f only a Ceremony for making known the Per-
fon of the Ofender to the Court; and if he anfwer that he is che fame
Perlan, it is all one, _ - i

Sect, 3. Thirdly, That on every Indicment the Arraignment mufl be
in Ewglifh, by Virtue of 37 E. 3. 15, by which it is enalled, Tb.q_tl 43‘1,
Pleas which foall be pleaded in any Courts whatfoever, before any of the King's
Fuftices whatfoever, or in bir other Places, or before any of his other ﬂ./fufrﬂrr;
m{iarﬁewr, or in the Courts and Places of any other Lords what focver :'mtér. n the
Realm, fhal] be pleaded, fhewed, defended, cmﬁrereﬁf, dc'b(zrcd,. and jrdged in the
Englith Tongue, and entred and involled in LaEm._ Bu_t it feems ta have
been always taken, That Appeals are not within this Statute, but.rhat
they are to be arraigned, and the Plea of the Defendant to be read, in 8
Freweh, in the fame Manner as anciently ; and thus 1 have often known it
done in my own b Experience; but upon what Reafon this Difference
between Appeals and all other Profecutions is grounded, I have never
heard.

! Sect. 4. Fourthly, i That an Appeal in the King's Bench ooght to be ar-
raigned on the Plea fide, unlefs it come in by Certiorard, in which Cale it
is faid, Th:t it ought to be arraigned on the Crowa-fide. .

Seit. 5. Fifihly, That where a Vv iit of Appeal is abated, the Prifo-
ner (hall not k be arraigned on the Count, at the Suit of the Pa.rry, be-
canfe the Count depends upon the Writ, and that being determined, all
} falls to the Ground. Yet it{cems cerrain, That if the VWrit were good,
the Appellee may in many Cafes be arrzigned at the Suit of the King up-
on the Count, as hath been more fully thewn, (4. 23. Set. 7, 8, 9, 10,

11; 12, I3
Seit, 6. As to the fecond Particolar, viz. Whether the Omiflion of
an Arraignment will be Ervor: Jt is{aid in the Third ® Modern Repors,

That an Attainder of Bigh Treafon was reverled for this sfnd otl?cr Errovs,
Neither do 1 find any Precedent of an Attainder in Coke's Emtries, on an

4 H. 6186 Vide fupra, Ch. 2. Sek 1o m 3 Mod. z265. Fide Raym,

Ir.
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Indiftment of 8 Treafon or * i ich it i - :
et Wouds. A4 pon of - Felony, in which it is not exprefled either * Cokes Ear.
o ele ors , Ad barram bic dzc‘?:_;.r w2 propria perfond fua committitur marefe 360, pl. 14.
¢ z o, cc o [i‘am:: de premiffis (in Cafle of Felony, or ds altis proditio- st plas,
nibus, in Cafe of High Treafon )ei fuperins impofitis allocutus gualiter & ve-
I_:r inde acquietare dicit, &¢. or in Words 2 tantamount. And therefore it * cope
is certainly fafeft to exprefs it in every Record of {uch Attainder, where éf:.h;fﬁ,m;
the Party appears and is condemned,” whether upon Confeffion or Ver- 2+ ® 357
dia, or ftanding Mute, €. Yet I find it wholly omitted in every g:_ P;* o 8'“6'1
tainder wpon an ? Appeal in Coke's Enﬁ";‘n’_and much Oﬁﬂer ¢ omitted l:l‘,?gciai;ler
th:}n exprefled 4 in fuch Attainders in Raffdl. o
ect, 7. As to the third Particular, wiz. Wh
. cular, wiz. ere 2 Perfon fha * see Rat,
arraigned npon fc_veral Appeals or Indictments: It feems, that b;ItE: Eat. 43.pl.1.
Common Law, if a Man be appealed of divers Robberies at the Bnjt 5 % Coke’s
of divers Perfons, he may be fevefally ¢ arraigned on each Appeal o om £
and then {everally tried on each, that each Appellant may be epﬁ) lal’ 30 6o
/intitled to the Reftitution of his Goods, upon the Convidi o thy | SeReEne.
Appellee. And in like Manner at this i)ay a Perfon charé&anfhtibe :Ti’":‘ b
M . : 1 - 2 De 49 A, D,
veral f Indittments of Robbery at the Profecution of {everal Perfons maﬂ 5o. 8. b g2,
be feverally arraigned and tried on cach Indiftments becaufe the Pro. & o won
{ecutor fince the Statute of - is inti 3 enire 1€ Pro- ket
feun atute of a1 H. 8, 11. is intitled to a Reftitutian of hig E°F 42 Pk
nods upon 2 Conviftion on fuch an Indi®ment, in the fame Manineras =~ > P &
the Plaintiff is upon a Conviftion in an Appeal. And iti o E.
b S, 2 ! PP nd it is holden both 45411
v F _mm_far e and b Hale, that even a Perfon attainted of Robb bl 18.
the Suit of one Perfon, may be arraigned and tried at ! it of anorner B G et
if fuch Suit wer aton 8¢ ricd at the Suic of another, &P C 65
¢ were commanced before the Ateainder: But Quere: For of =5 ® 8.
lt}hed:f\u[i1lor1t:es chred for the Maintenance of this Opinion two i'-feem to ;107{51;8:&:“
e direitly againt it 5 and the ¥ other, whi i, Firz. Cor
does not come up to it, » Which feems moft to the Poin, ::sr.z;:rc-m'
. éeiz_. 8;-;\ it is made a Quere by ! Staundforde, Whether a Prifoner be- £s, G do.
ore his Attainder (hall anfwer to divers Appeals of Death or Rape. ; Het{frca‘
the (ame Manaer as in Cafe of Robber}r? pe, 1 ars.
¢S P.C.&q.

“H P.C B H : H

Abridgeg, ﬁl:‘:::: :C:;n b,g“f; Cu;;. 2:9;9: : H. 4b]3i;;l. l:b .dAbr‘;dgFCd, Fitz. Coro, 81, % 4 Ed :. 1t pl. 18
© 10, « 4. 44. pl. . 1 A b

and the Chapter congerning the Plea of Autrcfoits convilt a:d g:u’im.mi g_oi»n'(”gf" [a-lcr?rcgap, 23: Seét. 520
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310 Book [I.

CHAP XXIX
Of the Arraignment of the Principal and Acceffary.

N D now I am in the fecond Place to confider the Nature of Arraign-
ment, {o far as it particularly relates to Principals and Acceffaries
for the better Underftanding whereof, it may not be improper to confider,

1. In what Cafles, in Judgment of Law, a Man thall be faid to be a
Principal, and in what Cafes he fhall be faid to be an Acceffary.
~a. Where he {hall be adjuodged an Acceffary before.

3. Where au Acceflary.

Setf. 1. And 1ft, For the better Underltanding in what Cafes 2 Man

fhall be faid to be a Principal, and in what an Acceflary; having pre-

1y p, ¢, mifed, that where a Felony is committed by divers Perfons, the 2 fame
219, Man may be a Principal and Acceflary in it, and {o charged in theb fame
3 Int, 9. Indiétment or Appeal; as where 4. commands B. to kill C, and after-
Fitl. Coo, wards aually joins with him in the Fa&. And having al{o farther
8a. premifed, that it is agreed by all the Books, that a Man may be an Ac-

o7 427 ceffary after the Fact, by © recciving one who was an Acceflary before,
Firz. Coro. a5 well as by receiving a Principal y and that there feems to be the fame
f,j-‘;, viz. © Reafon, that a Man may be an Acceflary before the Fal, by procuring
Coro. 176, another to be in fuch Manner an Acceffary to the Principad, I {hall en-
S deavour to fhew,

Ch 7 f ‘f;:

36 All pl. 52 v. In what Offences there can be no Acceflaries, but all muft be
?;:' Coro. Principals, if any way gniley:

Firz. Coro, 3, Where thofe who only abet a Fa&, fhall be efteemed as much
o8 - Jut Principals in it as thole who a&nally do it.

4': Plp,'q“ ) 3. Where thofe who are a@ually abfent when 2 Fall is commatted
$.P.C. 43, may be efteerned Principals in it

Lteer D. 4. Where one fhall be adjudged a Principal in an Offence againft a
Books above Statute,

ciced, and H. 5. Whether the Offence of an Acceffary can ever rife higher than
P.C. 1i9.

that of the Principal.

Seif. 2. As to the firft Particular, »iz. In what Offences there can
be no Acceffaries, bue all muft be Principals, if any way goilty: It feems
to have been always an uncontroverred Maxim, that there can be no Ac-

¢3Int 20, ceffariesin ¢ High Treafon, or f Trefpafs. Alfo it feems to have been al-

ar, 138

Dslis, 16. pl. Ways agreed, That whatfoever will make a Man an Acceflary before in
L HoP G,
s15, 13Co, 81,82, =2 Toft, t84. PBro Tresfon,39. 3 H. 7. 10.pl. 2. Firz. Coro. 55. 19 H.6. 37. pl. 103.
S.P. C. 3. Lett A, 40, Lett. €. Breew Coro 135, Dale. Ch. 108, Crompt. 43, Pl 19. Co, Lice, 57, fra
Co. §1, 81, 2 Infk. 183, Bro. Rape, 3. Co, Litr. 574
: H
Fe-
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Felony, will make him a Principal in 2 High Trealoh and Trefpals; as st s 4.
& Battery, © Riot, Rout, 4 Forcible Entry, and even in ¢ Forgery and f § '
Petit Larceny.  And therefore, where-ever a Man commands another to o, ™
commit a Trefpals, who afterwards commirs it in Purfuance of fuch Com- Ficz Corn 8.
mand, he « feems by neceflary Confequence to be as guilty of it, as if.,‘:;gh\”f'
he had done it himfelf ; from whence it follows, that being'in Judgment Keilw. frite
of Law a Principal Offender, he may be tried and found " Guilty, before PR
any Trizl of the Perfon who adtually did the Fact. d!‘io'[%%:g::
Seil. 3. It was formerly a i Queltion, Whether the lame Receipt of §.22.
an Offender, which will make the Receiver an Acceilary after the Fa in gﬁf&;?
the Cale of Felony, will make him a Principal in High Treafon, as it g,
feems to be ¥ (etdled at this Day that it will? For if it thou'd be ad- " Hoor 646,
judged a Milprifion only, as ! fome bave contended, a Man would be 5.7'%.,
fubjet to a lels Pupifhment for receiving a Traitor than for receiving a iz pl. 25
Felon s for he who receives a Felon is certainly lable to Judgment of Cro. E.750.
Death, as being an Acceffary to the Felony, but he who receives a Trai- & iap. s;.
tor would be liable only to Fine and lwprifonment, as being guilty of 2 Co 8:.
a Mifprifion only. f:";.' HpC
Seit. 4. lc feems ™ agreed, That whofoever agrees to a Trefpafs on ¢Moor 787
Lands or Goods done to his Ufe, thereby becomes a Principal in it.  Bue [ 2 C.2t7.
that no one can become 2 Principal in a Trefpafs on the Perfon of 2 Man s pe
by any fuch Agreement. Alfo it feems ® agreed, that no one fhall be 5@ 7.
adjudged a Principal in any common Trefpafs, or inferior Crime of the ;::‘:{;m
like Nature, for barely receiving, comforting and concealing the Offen. §.PF. C. 1.
der, tho' ke know bim to have been guilty, and that there is 2 Warrane Lt O,

. - . fwere Moor
out againft him, which by Reafon of fuch Concealment, cannot be exe- | ol is5se
cuted. And if be cannot be punifhed as a Principal, it is certain that he ? Bro. Teef.
cannot be punifhed as an Acceflary ; becaufe in foch Offences, all who 1%, .,
are punithed as Partakers of the Guilt of him who did the Fa&t, muft be 29 AT pf. 5o,
punithed as Principals in it, or not at all. Yet if a Man knowing thar E':f‘mﬁf-
there is 2 Warrant againft {uch Offender, advife and perfwade him to ab- ,,?,';_” ’
fent himfelf, © perhaps he may be indiftable for a Contempt of the Law RuereVaugh.
in bindring the dve Courle of Juftice. ,”D’j;:r'f'6

Sect 5. It is certain, That in P Petit Treafon, and alfo fuch Felony pl. ar. o
as fhall have 9 Judgment of Death, there may be Acceffaries both before ”IC"’°3":‘-
and after the Fa&, who mult be proceeded again(t as (uch, and not as f)i(n(,f,}sg
Principals, as (hail be more fully fhewn in the following Part of this 108.
Chapter.  Alfo it feems, ¢ that there may be Acceffaries before the Fa& ;‘f"’,“;f" 42
in Mayhem, but that the Appellant hath his { Ele@ion to proceed againft #id: ; H. 7.
them either as Principals, or as Acceffaries. ¢ But I find it no where 100! =

o o $ b G

halden, that there can be Acceflaries in Mayhem after the Fag, AL
Sect. 6. [ do not find it agreed, © Whether there can be any Accefla- *H.P-Cars,
ries in Premunire ¢ 3 ‘!Jnr‘-‘t; i 3‘3

Seid. 7. Asto the fecond Particular, viz. Whete thofe who only abet Cromps, 4.
a Fact, thall be efteemed as much Principals in it as thofe who aitually do g '?e
- . “yr " w ik e
itz It feemns to have been * anciently the more prevailing Opinion, that &' . s

B Ch 2o,

Seft 3, 4. S.B.C.o3 Leer. A, Bro Treafon, 19, Beo, Corn. 13y, | Dyeragé. pl. 21, # Cro EL 814 ;g
AT pl.o. Bro. Diflcifor 98 Bro. ¢jeifions Cuffodin, 8. Bro. Trefpals, 256, 38E 3.:8 a.b. Co, Lit:, i 80, b,
Fitz. Gard. 8. " Popham r34. 2 Kok Abr. 75. Letc. . pl, }‘ ? 1 Rol Ab 75, Lett A pl o » Dalif
16.pl 1. 3 Indt 20,2r. Crompron. g2 phoig S.P.Cogo. Lot €, B 1. Ch 32.85efh g, 5, 52 Co 81,
82, Cro’El 750. pl. g. 2 Tnft. 185, T S che Citations to the nexe Letter.  Conz. Bro. Appeal, 154, 1 Fide
Jupra, Ch. 23. Sc8l tg. 22 Adlpl 82, Fire, Coro, 15,182, 205, 221, Genr, 50 AL pl-t. Bro. Apprdl, 71, 154
U Vide Supra, Sell g O Vide S P Co gy Lert. B Dali.ch. 108, Bro. Pramunirs, 4 6i Pl Cam g7 b, %xp)
Com, g9. b.  Fitz. Coro. ga, 216, 40 All pl. & & 25. Bro. Coro, 11, 40F. joanph 2z 5P .C 48 Lere,
G oHo g Letr AR 458 3 3800 350 5ev Bralh B 3. Ch. 12, 5e& 1o, 171, 13. Ch 198, 14 Cl 25 §e
8.4c, 11, Lamb. B3 cho 7 toliag;. Srat of Well. 1. i 14- Com Fitz, Coto. 433

thofe



313 Of the Avvaignmens of rhe Book 1I,
thofe only were to be adjudged Principals in Felony who altually did the
Fa&; as in Morder, thofe only who gave the mortal Blow; in Rape,
thofe only who adtually ravithed the Party, &v. and that thofe in the
Company who weré only prefent and abeteed and encouraged the Doing
¢ B1.Com.97. it, were to be elteemed Acceffaries; or at molt Principals in the * fecond
Degset only. But I take it to be fettled at this Day that all thofe who
*rrH. 413 b affemble themfcives together with a felonious Intent, the Execution
D3 e, Whereof caufes cither the Felony intended, or any other to be committed,
86,2:8.  or with an Intent to commit a ¢ Trelpafs, the Execution whereof canfes
Bro. Apvesly g Felony to be committed, and continue together abetting one another
Moor sy pl. till they have actuatly put their Defigw in Execution; and alfo ail thofe
s, whoared prefent when a Felony is committed, and abet the Doing of it
]’L(];’ f;" " as by bolding the ¢ Party while another {trikes him; or by * delivering a
?1. Com. 97, Weapon to hum that {trikes, or by moving ¢ him to {trike, are Principalsin
9"(‘:0 . the bighe(t 8 Degree, in Refhedt of fuch Abetment, as much as the Per-
e he tefes Ton who does the Fa&, which in Judgment of Law is as ® much the A&
cited tothe of them ail, as if they had all actually done it5 * and if there were Ma-
other Parts of (ice in the Abettor, and none in the Perfon who ftruck the Party, it will
next Sei-  be Murder as to the Abetior, and Man{laughter only as to the other
Aoaf rch | Seet. 8 It doth not feem neceffary to the Making an Abettor a Prin-
31, Seét, 30, Cipal, that the Perfon on whom the Felony is committed thou'd be vnder
ch.33. S«& any k Terror from the Abetment, and by Realon thereof difcoursged
Jand<h 4l from making that Defence which otherwife he might have made; but
<B. 1. ch 3r. it feems to be {ufficient for this Purpofe, that the Perfon who does the
el 4 ¢, Fattis encouraged and emboldened in it from the Hopes of prefent and
27, immediate Affittance from the Abettor, whether be be within View of
Firz. Coro.  the Fa@, or ! not. And upon this Ground it hath been adjudged, m
f;’;""”"’ That where Perfons combine together, to {tand by one another in a
Bro. Coro.  Breach of the Peace, with a general Refolotion to refilt all Oppofers,
K .. andinthe Execution of their Defign a Morder is committed, all of the
Kely. 47, Company are equally Principals, tho at the Time of the Fa& fome of
Sek 334 them were at fuch a Diftance as to be out of View. Alfo upon the fame
5% ¢ ., Realon it hath been adjndged, ® That where a Company of Rogues af-
Lee. D.E. fault a Man in the Highway, who efcapes from them, and then one of
¢35 8.1, them rides from the reft, in the {ame Highway, and robs another out

h 32 Se@t 6. : . .
Moor f;‘[,]_ of the View of his Companions, and then returns to them, they are all

¥s5. of them equally Principals. And the like hath been © adjudged in Re-
3 II';{[{‘_ '.33;_ lation to all thole who accompany one another with an Intent ro commit
59. 2 Burglary, in the Execution whereof {ome ftand to watch only in the ad-

fﬂ'- Appesd, jagent Places, and the reft altually break, and enter the Houfe.
Pl " Swt.g. Buot P where divers Perfons accompany one another in the

19,167, 188. doing of a lawtul Ad, and one of them happens to kill 2 Man, he

5.P. C. 4. : ) : 1
Yeuw D g, thatgives the Wound is only guilty of the Homicide, and the reft of the

Lee B.C. Company fhall neither be elteemed Principals nos Acceflories. % Alfo if
41 Lete, B,

3B 4 14 pl. 1. H. B C 215,216 Fitz. Corn. 99. 309, 433. Enlt. ch, 1c8. Lamb. B, 2, ch, 7. fol 185,
2 H.4.27.pl. 4 Prefeace halden nos ta be neceffary for this Purpofe.  Fitz, Coro. 6o. 4 FH. 7.18,pl 10, ©
H P.C.a16. Fitz. Coro. 135, S.P.Cogor Lew Bo 33 H. 210, pl7. *H.B.C. 206, 2 Inft. 41, 82 ¢
Firz Coro. 60, S.P.C.q0, Letr, 13 H P G o296 4 H. 7 18 pl.1se Bro. Cora, 141, Bro. Appeal, 85,
B H. 1% C. 215, 216, Pl Com. 8  snpra. cb. 33, Seéh. 76, ch, 25, Selh. 66, 0 PL Com. 98, 100.  Fitz. Coro.
6o, Dro Coro 141, Bro. Appeal,8; 4 1.7 18, pl to, 9 Co. 67.b. ! B.r.ch 31 Selt 49 to Sedt, 5.
¥ Bue this feems regoived in Pl Com. 98, [tz Coro, 6o. H.P.C. 216, 217. g H.7.18 pl 1o, Salk. 334,
375 B tech 35 Selr 7. ch. 38 Seft. 8. m See B oa.ch. 31, Seft 460 H.PL €216, 217, Bro. Core. 17a.
8k, 334, 335, Keilw, 1861 2. Firz. Coro. 6o, 1140 389, 433 5. P.C. g0, Lete. D E. Pode Kefy. 47. ®
B.1.¢h 3. Se@. s Pide Moors3.plrss, S.P.C 4o, Lett. D E. “Boaoch 38.8:8.8,5. 10 H 413,
0. Pide Mooz, 53. plo 155, ¥ Ksilw, 361,4. 9 Kely. 47,

1 the



Chap. 29 Principal and Acceffary.

the A& intended tho' unlawful, were a bare Trefbafs, and one of the
Company be guilty of Larceny, it s a Felony in fuch Offender only, be-
cavfe it s a Crime of a Narure entirely difterent from that intended, and
not caufed by the Exccution of it.

Sei?. 10, Allo thofe who by Accident are barely prefent when a Fe-
lony is committed, and are merely paflive, and neither any Way en-
courage it, norendeavour to hinder it, nor to apprehend the Offenders,
fhall @ neither be adjudged Principals nor Acceffaries 5 ® yer if they be
of full Age, they are highly punithable by Fine and Imprifonment for
their Negligence, both in not endeavouring to © prevent the Felony,and
in not endeavouring to 4 apprehend the Offender,  And ¢ ifthey any
way fhewed an Alfent to the Felony, it feens. That they may be papith-
ed as Prineipals in it; becaufe the Shewing fuch an Aflent could not but
give Encouragement to it _

Seff. t1. As to the third Particular, 2iz. Where thofe who are adtually

abfent when a Felony is committed may be elteemed Principals in it : |

1 take it to be a fettled Rule, That where ever a Man procares a Felony

to be committed, and is abfent at the Time when it is committed, and o

no other Perfon but himfelf can be adjudged a Principalin i, he thalt be
elteemied a5 much a Principal as if he had been prefenty for no onecan
be f punifthed as a Felon, bat either as a Principal or as an Acceflary s
and therefore where the Procurer of a Felony cannot be punifhed as an
Acceflary, becaufe there is no other to whom lie can be an Accelfary, he
muft be punifhed as a Principal, or not at all.  And apon this Ground,
it feems to be clear, That if a Mang perfusde another to drink a'Poifon-
ous Liquor, under the Notion of a Medicine who afterwards drinks it
in his Abfence; h or if 4, intending to poifon B. put Poifon into a Thing,
and deliver it to C. who knows nothing of the Matter, to be by Lim de-
livered to B. and C. innocently deliver it accordingly in the Abfence of
A. orifoneiincite 3 Madman to kill another, who afterwards kifls him
in the Abfence of the Perlon that incited himy In all thefe, and the like
Cafes, the Procurer of the Felony is as much a Principal as if he had
been prefent when it was done. And fo * likewife all thofe feem
to be, who were prefent when the Poifon was infuled, and privy to, and
confenting to the Defign. But ! thofe who only abetted their Crime b
their Command, Counfel or Advice, but were abfent when the Poiflon
was infuled, are Acceflaries, and not Principals. Alfo if 4. intending
to poifon B. deliver a poifonous Thing to C. to be by him delivered to
B. and C. knowing it to be poifoned delivercd it to B. in the Abfence of
A. In this Cafe C. ™ only is a Principal in the Felony, and 4. an Ac-
ceffary.

SeE)Z:. 12. By forceof 3 H 7. 2. All thofe who are Accellaries before
to the forcible Taking away of 3 Woman, made Felony by that Statnte,
whether they were prefent or abfent at the Time of the Taking, or Ac-
ceflaries after, by wittingly receiving the Woman {o taken away, (halt be
punithed as # Principals; but this depends on the exprefs Words of the
Statute, and not oa any Conftruttion from the Realon of the Common
Law,
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Sel. 13. As tothe fourth Particolar, viz. Where a Man thall be ad-

~ jidged a Principal in an Offence againft a Statote: [t feems to have been
28 1€ as always © generally agreed, That notwirhftanding all penal Statutes are
(o116 47 1o be conftrued ftriftlyy yet where ever a Statute ordains, That thole
b1k whoase guilty of the Thing prohibited by it, fhall be adjodged Traitors
I8 45 1 Felons, it by a necefliry Implication makes all the Procurers and Abet-

B e go. tors of it Principals ar Acceflosies before, upon the fame Circumftan-
?,“2;.}-‘ . ¢es which will make them {uch in a Treafon or Felony at Common Law,
phar T becaufe fuch Perfons may properly be {aid, to have done the Thing in
Dale.ch te8. {iich a Manner caufed by them, and conlequently tocome within theve-
z‘,',";"_,-’“;;é_ ry Words of the Starnte.  And therefore it feems to have been general-
287, ly unqueftionable. That thofe who procure the ? Clipping of the King's

2"‘:;";"" Coin, or other Offence, made High Treafon by Statute, in {uch 2 Man-
H P, c?,',i', ner as will make them principat Traitors in a Treafon at Common Law,

2ea:e, Dy (hall be adjudged principal Traitors by the Statute. And that thofe
B8Pl 15 who abet a b Petit Treafon, or a Felony by Statute 5 as a < Rape, or ¢

Dalif te.pl. : - .
P Buggery, @ thall be adjudged Principals if prefent when it was com-

HLP.C 243, mitied, and Acceffarics if ablent, in the fame Manner as in Felonies at
tions printed Common Law, unle(s the Statute exprefly provide otherwife ; as that of

inthefecond 3 Ff. . 2, does, as hath been fhewn in the foregoing Selion.
fdy:.;‘;;;“ Seit. 14. But there ¢ feems to have been formerly fome Opinions,
set. 1 B.1. That the Receivers of 2 Felon by Statute, fhall not be adjudged Accel-
<h.11.$. 55 faries to the Felony after the Fadl, in the fame Manaer as the Receivers of
on 10y 1" a Felon at Common Law; becaule fuch Perfons can in no Propriety of
$.P.C3.  Speech be (3id to have done the Thing Frohibitcd, as the Procurers of it

{-iffl';‘ t;. ,s may, be faid to have done : But this ¥ feems to have been more frong!

b ses 8. 1.ch. holden in Refped of thofe Statutes which exprefly provide that Accel-

335:8 56 fories before to the Offence probibited, fhall be puithed as Felons, &e.
187, 215, but fay nothing of Acceffaries after; from which Words it may be ar-

$4e B.1.¢h. oned, That they maft be cither intended to exclude Acceflaries after the

‘gf-l,s.‘é*'-“i'_ Fa&, or have no mannerof Effe@®  Yet [ take it to,be fettled a¢ ¢his

Lew 5. Day, Thatin thefe, and all other Cafes, where a Statate makes any Of.
11H 4. 13- fanee & Treafon or M Felony, it involves the Receiver of the Offender in

DUE23 Pl he fame Guilt with himfelf, in the fame Manner as in Treafon of Fe-
Fitz. Coro. Jony at Common Law, unlefs there be an exprefs Provifion to the con-
f;f;.’ﬁfl',, . trary. For fince it is agreed, That fuch new Treafon or Felony (hall
3 *™ fhave the fame Conftrudion with a Treafon or Felony 2t Common Law
1 1ot 59. 45 all other i Intents and Purpofes, Why fhould it notalfo have the ame

H.P.C ) ) g A
Sea lal.(f.:h'.5 in Relation to thofe who are to be eftedmed Principals and Acceffories

38. S 18. in it ? And as to the Objetion, That the Receivers of the Offender can-
“rideSEC ot thereby be fo proﬁzrly faid to have done the Offence, as the Accef-

:::'I[;’:;r;a,c' faries before, it may an{wered, That they may properly enough

$:& 3. he faid to be Partakersin the Guilt of the Offender ; and whar Crimefuch

'cﬁf.stelz}, a Partaking fhall be adjudged to amount to, is moflt reafonably deter-
C

mined by the Rules of Law im other Cafes of like Nature. And as to

i‘,:f’;b_'fgi_’-' the Objeftion, That a Statute by exprefling Acceffaries before, muft be

184 2%,  intended to exclude Acceffaries after, or to have no manner of Effe&, it

;.”"“"r“?"" may be anfwered, That nothing is more common than for Statutes to ex-
St 5. ; K . N . . N .
Bro. Trea-  prefs thofe Things which the Law would have implied, in which Cafes it

forigr  feemsa very realonable Conlfru@ion, That Expreffio corum que tacite in-
LA Jfunt nibil operatur. _

H 1o
;1_ ,.7 v H.PCoarg, Dalif 23, pt 3. Lamb.B.4. ch 7 f 284 185 1 Inft. 45,61, 72,73. 18 B. rch.

4c S 4. Swpra,ch 18.5c8 2. 8 P.C. 168 Lat.D. H.P.C 239,230
) Sect. 15,
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Seif, 15, As to the fifth Particalar, wiz. Whether the Offence of the
Acceflary can ever rife higher than that of the Principal ¢ 1 take it to be ,

. . . . Infl, ::
an uncontroverted 2 Rule, That it never thall ;. it feeming incongruous .ig_ ’

and ablurd that he who is punifhed only as a Partaker of the Guilt of B P.Coais.
another, fhould be adjudged guilty of a” higher Crime than the other, Bro. Coro.
And therefore it feems clear, b That if 2 Wife or Servant caufe a Stran- vide Keitw.
ger to murder the Husband or Mafter, and are ablent when the Marder 34 E' 9 ';‘:1
is committed, they cannot be faid to be Acceffaries to Petit Trealon, but uﬁ;,,'f:,';o,'
to Murder only, becaufe the Offence of the Principal is bat Murder. Bat Daif. 16, pl
if fuch Wife or Servant had. been ¢ prefent when the Murder was commit- b',;c, 15
ted, -they wonld have been gnilty of Petit Treafon, and the Stranger of pl. 103, 3;5.
Murder 5 becaofe in Refpedt of fuch ¢ Prefence they would have been Pl 25 438,
Principals in killing, as hath been more fully thewn B. 1, in the Chap- ¥ ¢ 24,
ter of Petit Treafon, Sei¥. 6. a5, ad5.
SetZ. 16. As to the (econd Point, wiz. In what Cafes a Man (hall be ad- :,f‘gf‘f‘" 2
jodged an Acceffary before : 1t feems to be ¢ agreed, That thofe who by Bro. Coro.
Hire. Command, Counfel or Confpiracy; and it feems to be getierally po o
! bolden, That thofe who by thewing an exprefs Liking, Approbation ,; wherof
or Affent to another's felonious Defign of commirting a Felony, abet and 1his Note i
encourage him to commit it, bur are {o far g abfent wihen he actually K‘b",‘;:g’;);ﬁr
commits it, that he could not be encouraged by the Hopes of a0y im- fcems con-
mediate Help or Affittance from them, are all of them Acceffaries before e i
the Falt, both to the Felony intended, and to all other Felonies which Coto. 16,
fhall bappen in and by the Execation of it, if they do not b exprefly re- whichis an
tra and countermand their Encouragement, before it is alually com- Abridgment

N of the fume
mitted. Cife.

Sed. 17. But it doth not feem neceflary in any IndiGment or Appeal g g aw.
againft 2 Man as Acceffary before the Fad, to fet forth the Special Man- ,;'_P’ C2e
ner by which be abettedit, but only to charge bim ! generally, Qwod Dy. 128 pl.
Felonice, &c. abettavit, incitavit o procuravit, &, Alfo the like general AN ”5*'2 PL‘,
Way of fetting forth the Aid given to a Felon, feems to be lufficient both Sk
as to thofe whoare* Principals, by being prefent when the Felony iscom- Crompe. 19,
mitted, and alfo as to thofe who are + Acceflaries after. Pl ot

SefZ. 18, It cannot be doubted, But that if 2 Man advife 3 Woman to pl. 227,
kill ber Child as foon as it fall be born, and fhe kill it in Purfuanee of Dalif. 16. p1.
fuch Advice, heisank Acceflary to the Murder, tha’ at the Time of the '3, fupray
Advice, the ! Child not being born, no Murder éould be commitred of ity Se&t.7.
for the Influence of the felonious Advice continuing till the Child was ;):i'r'-‘g; oy
born, makes the Adviler as much a Felon as if had given his Advice Limb. b, 5
after the Birth. Alfo it feems ™ agreed, That if I command another to ol
beata Man, and he beat him in {uch a Matner that he dies theveof, I T '
am an Acceflary before to the Felony ; » becanfe it happened in the Exe- Crompt. 41.
cation of a2 Command, which naturally rended to endanger the Life of B gl ";‘,,‘-,_
the other. And © ¢ fortiori therefore it follows, That if a Man Com- | 2Inft, 183
mands another to sob a Man, and he in robbing him kifl him; orto burn E-lf- ch icd,
theHoufe of 7. 5. and he by burning it, burn alfo the Houfe of F. N. the -c,;_";‘ff?',gg,
Comemander is as much an Acceflary to the {ubfequent Felany, as to that H.B. C.ary,
which was dire@tly commanded. Alfo it is faid, P That if 1 command Pi.Com.q25.
4*+pl7, 8. BVde fupra,Scfl 5,8 S D G 40 Ler. D E &« Bro. Appesl, 9. Bro. Cora, :B(i;.m '*'r;:]':g
st. Cromproga pl (6. H P.Coay7, 228 Limb B 2 ch, 7. F 280. Dalt ch.1c8  PL Com. 435, », 476,
b. !Coke's Bat. 56.pl.5.57 p! 6. R4 Enc st.ol 6. Firz Coro. 573 frems Dimewhar contrary, *5Co.
4tv Ca Eat.¢7. pl.6. ¥ Co. Enr ¢4, phs. Ra Eot g8 pl.g 52 pl. r5. € Dyer, £86. 30nft. st Dale,
ch. 18, Lamb.B =.ch 7. f 286, Crompt. 41.pl.2. ‘Ser B. 1. ch. 30- Seth 08, 97, MILP. Coarg. P
Corn. 475.b, Lamb. By 2. ch. 7.6l 385, PL Com 4ty "8 P.CogrLlet. D Ficz Coro. g Pide pl.

Cam, 475. 5. Dalt, ¢h, 108, Crompe. 45.p% 35, °PL Com. 47¢8.b. P Pl Cem 475 a. b, Lalr, ch. yo8.
Lamb.B.2 ¢b 7 £ 286, Crompr. 43 pl. 34, 7¢.
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a Man to rob another, and he kill him in the Attempt, bot do not iob

him, I am guilty of the Muarder, becaufe it was the divett and immediate

Effet of an A& done in Execotion of my Command tocommit a Felany.

o1 Com, DULIfI perfuade 4. to Poifon B. and ‘A. accordingly give Poilon 10
w1475, B Who cats Part of it, and gives the reft to C. who is killed by it, 1 am
Dilton, b guilty of 2 great Mi{demeanor only in Refpet of C.bat not * an Accefla-
o8 e 5. Ty to his Murder, becaufe it was not the direét and immediate Effet of
S the A@ done in Purfuance of my Command, but happened accidentally
88 s, thro'the Adt of B.to which L being no way Privy, cannot be made Ac-
P 4% ceffory by Reafon of it. Yetin this Cafe A. is certainly guilty of che

b 1o,
! Murder of C. as hath been more fully ficwn, Book 1. Chap. 31. Sell. 42,

- w 43' - . 3
Plow Com- "0 2 1g. It feems to be holden generally in fome * Books, That where-

475. % -
Moore, 487, ever a Felony enfues, and follows upon any unlawful At commanded

?;::ﬁ"g 18- by another, and exccated in the fame Manner as it was commanded, the
35'p ¢ . Commander is an Acceflary to the Felony. But_this ® feems to be tna
Luc. D argea Rule, and liable to great Difficulties, unlefs limited by fome Di-
14 Jrindionss but finding little in the Books concerning this Matter, I fhall
Par.ch 108, Jeave it to be farther confidered by others,

Moore, 53, SuiF. 1o It feems to be © agreed, That if the Felony commitred be the

. 155, A . H . . .
Tp1.¢ {ame in Subftance with that which was intended, and variant only in

< Pl. Com.

475. b fome Circumftance, asin Refped of the Time or Place, at which, or the

HPC2an . .

Limb D a. Mean whereby it was effefted, the Abettor of the Intentis altogether as
had been no Variance at all between i and

ch. 7. £ 187. much an Acccfary as if there ;
31l 51. the Execarion of ity as where a Man advifes another to kill fuch an

Ceomet. 43 (e i the Night, and be Kills him in the Day, or to kill him in the
Dilc ch1o8. Fields, and he kills him in the Town, or to poifon him, and he ftabs or

thoots him. .
a11p.C. Sef7. 21. Batif a Man command another to commit 2 Felony on a

217, particular Perfon or Thing, and he do it on 4 another; as tokill 4. and
Pi.Com475. he kill B. or to burn the Houfe of A and be burn the Hoofe of B. or

Daltch 108, ea] an Ox, and he fteal an Horfe; or to fteal fuch an Horfe, and he

Lamb. B. 2. . . -
ch.7.f. +87. {teal another 5 or to commit a Felony of one Kind, and he commit an-
', 5. of his Plate as he is

Crompr. 4. other € of a qoite different Natures as 1o rob ¥

gii’:.léom. oing to Market, and he break open his Houfe in the Night, and there
475 eal the Plates it is faid, That the Commander is not an Acceffary,

;)Ell‘:[_‘c.h,s:;g. becaofe the At done varies in Subftance from that which was com-

Lambard, B, manded, , )

:h;"'fé:"" S, 32, But it js obfervable, That f Plowden, in his Report of
» 388, ¢ imder's Cafe, which feems to be the chief Foundation of what is {aid

Crompt. 43, :
Pl it by others concerning thefe Points, in putting the Cafe of a Command to

Pl.Com. 3 0 the Hoofe of 4 which fhall not make the Commander an Accefla-

b .
3,7“: is vy to the Burning the Houfe of B. uniefs it were canfed by burning that of
;{:{:fi““t;. 4 fates it in thisg Manner, If I command a Man 10 burn the Houfe
Manner.ci. of fich an owe, which be wells kmows, and be burn the Honfe of another, there 1

gher by fhall not be Acceffary, becanfe it is anotber diftintt Thing, to which I did nos
;3:'}::::2, give Affent, &c. BY which it feems to be implied, That it 15 a necefl-
Ciompeon._ {ary Ingredient in fuch 2 Cafe to make B. no Acceflary, that he knew
1:???@1& the Houfe which he was commanded to burn for if he did not know i,
aag. - but milook another for it, and intending only to bara the Honfe which
Paltch.rob. he was commanded to burn, happen by fuch Miftake to burn the other,
1OTRL 42 ¢ may probably be argued, That the Cammander ought to be efteemed

bl 35 . . . X .
' an Acceflory to fuch Burning, becaufe it was the diret and :mmed&are
Eff:G

4
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Eft@ of an AQ wholly influented by his Cammand, and intended to
bave purfloed it

Se. :3. 1t feems to be genctally agreed, 2 That he who barely con- 'hL“s'”?'fé?*
ccals a Felony, which he knows to be intended, is guilty only of a Mif- Moore 8. g1,
prifion ® of Fzlony, and thall not be adjudged an Acceflary. 29-

Se. 24. 1t feervs to be certain, That no one can be any © way pu- E;ﬁ;f}f"
nithed as an Acceffary to Homicide per infortusiium, or fe defendends, becaufe H. 2. C.
they are not Felonics 5 from whence it follows, That if he who is indicted '
or appealed, as a Principal in Morder, be fourd guilty of (uch Homicide 0. >
only, thofe who are only charged as his Acceflaries before or after, fhall z Intt. 183.
be dilcharged. ¢ And (o alfo thall chofe who 2re charged only as Accef- i‘;}ih:’a@';m
faries before, where the Principal is found guilty of Manflaughter 4 be- by Dalton,
caufe chat neceflarily (uppofes the Fa& to have happened on a fudden 5 ¢ o
for if it had been done upon Premeditation, it would have been Murder. 5:" e
And Quere, 1f they who are charged as Acceffaries ¢ after, thould notalfo © Fitz.Core.
be difcharged at Common Law, where the Principal was found guilty of §'$ 72

‘Manflaughter, and admitted to the Benefit of his Clergy, becaufe in fuch 53, 8e.
Cale it could rot appear by any Judgment that there was 2 Principal ; s Al L. 7.
but the Law in this Refpe@ feems to be altered by 1 Anne g. fet forth g, * *
more at large in the following Part of this Chapter, which makes-2 Con- Crompe. 4.

viction equivalent as to this Purpofe to an Attainder. 5’;033#”&;_

Sect. 25, Before the Statute of 11 & v2 W, 3. Acceflarics to Piracy tuie, 13,

were ot within the Purview of 28 H, 8. by which Piracy is triable ac- * ¢ Co. 43,

cording to the Courfe of the Common Law 5 but for this I thall refer the §'p 17,

Reader to B. 1. Ch. 37. Moore 461,

As to the third Point, viz, In what Cafles 2 Man fhall be adjudged an b %55

Acceffary after: I (hall endeavourto thew, Elr.o;.El"m'
Crompt. 3.
¥. What Kind of Receipt of a Felon will make the Receiver fuch an i‘_"lj-;ﬁ:h_;és.
Acccﬂary. _ Ser B 1. ch.
2. Whether it be neceffary that fuch Receiver know of the Fe- & e Crom
lony, _ Jult. 43 pl.
3. Where the Receivers of a Felon thall beexcufed in Relped of the st o
Relation they bear to him. i,‘:u;;jg,_
4. How far the Felony muft be complete at the Time of the Receipt, pl. 545,
to make the Receiver an’ Acceffary, iy 4%

Sef?. 26. As to the firlt Particular, viz. What Kind of Receipt of a
Felon will make the Recetver an Acceflary after the Fack: It feems agreed,
f That generally any Affitance whatfoever given to one known to be a 1 Iof. :8;.
Felon, in order to hinder his being apprehended or tried, or fuffering %::}EEL
the Punifhment to which he is condemried, is a (ufficient Receipt for Diteeh.ros,
this Purpofe; as where one affifts him with a 5 Horfe to ride away witly, 'T"mb-FB» 2.
or with Money or Victuals to fupport him in his Efcape 5 or where one 57 2%
Dharbours and b conceals in his Houfe a Felon under Purfuit, by Realon H.P.C. 211
whereof the Purfuers caanot find him s and much more, where one hap- 2 chrofe

4 C T 43

bouars in his Houfe, and openly # protets fuch a Felon, by Realon where- pigg +
of the Purfuers dare not take him. EHLI.C. 218,
Dhir ch.iob.
Crompr. 43.

. o Pl 39.
" Dalr.ch. 108, ¥itz. Coro 427, Lamb. B 3 ch. 7, £ 291, S.P- Q. 43, Letter C. Crampt. 41, pl, sao. LIPS
Al pl. 47. Adjudged, Bro, Coro, 130, Ficz. Cora, Lgs. .

Mmmm Sest, 2.
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“Supra-ch. Seff 27, Allo 1 take it.to be fettled at this Day, That _whoever ¢
¢ 5% refcaes a Felon froman Areett for the Felony, or voluntarily ® {uffers
Bitz. Cora. him- to efcape, is an Accellary to the Felony: ¢ Alfo fome have faid,
;_1531;‘1*3.,1-:5 That all thofe are in Tike Manner guitty who oppofe the Apprehending
Cour, Biez. Of 3 Felony but for thele Matters | fhall refer the Reader to the former
Crio- o8 Partof this Book, wherein they are more fully handled, _
i‘ci' (f,“'  Sect. 28, It fcoms to be holden both by ¢ Breek and ¢ Ftaundforde,
Dat.ch 128. That the bare Recciving into one’s Houle 2 Perfon kaawn to be a Fefon,
+H7-6 ¢ s fufficient without any farther Circumftances to make a Man an Ac-
f;':o_ Cera.  Cellary ro the Felony : And this feems to be favoured by the Tear- Bosks
130, of Fa5 E. 3. and 8 7 H. 6. Alfoit feems to be holden both by » Staund.
i forde and i Daltor, That vot only fuch a Reccipt of fuch a Felon into
13,36 one’s Houfe, but any otber Favour or Aid voluntarily afforded him, as
PSare, Se® by relieving him with Morey, Meat or Drink, is {ufficient for this Par-
Vot pofe. But it it obfervable, That the Cafe in the Book of ! Affifes,
“Bro.Etespe, whereon Dalton feems chiefly to ground his Opinion, and which s more
Yip e 4r. dccurate than any other Year-Book I met with on this Subje&, is of one
Le B who was indicted for baving received a Felon, and for that uo one by Reafon
'35 B 339 of bim daved 1o take bim : Whereupan it is {aid by Sherd, If orie receive a
E:i,?{d_ Firz. }élm in Favour and Aid of the Felony, I hold fuch, a ome an deceffiry to the Fe-
Coro 126 Jomy.  Alfo itis farther obfervable, That the Year-Book of g ™ H, 4. on
;,f’ fls' % 4 which the above-mentioned Opinion of Brook feetus to be grounded, {cems
Abiid. Bio. 1o prove only that every Receiver of a Felon, knowing him to Be foch,
joiam 4 s indictable, but not that he is indi€table for Felonys and the chief Per-
L s port of the Cafe is to fhew, That one who having a Felon in his Houfe,
23 P C.q1. voluntarily foffors him to go at Large, is not guilty of a felonious E-
ool feape, unlefs he had arrefted him. To which may be added, That o
368 Lambard doth not fay generally, That all thofe who receive a Felon,
SedfuCrom. knowing him to be fuch, are Acceffaries after 5 but alf thofe who feloni.
f’;};p.kﬁ-_ii,g, onlly, and with an evil Mind, receive a Felon, . And Sir Edward
47, Coke, in his © Second Inflitute, deferibes fuch Acceffaries, as .thofc who
22,’:",2';‘ knowing 2 Felony receive the Felon, and not only canceal his Offence,
Fitz. Coro.  but favour and aid him, that he be not known. And in his P Third Jns
w3 o, ftiuie he faith, If one receive a Thief, and aid and maintain hllmin.his
oy Felony, he isan Acceffary ; by which Expreffions it feems to be implied,
abed Firz. That there ought to be fome other Circumftance befides that of the bare
gf;.c}ffﬁ{ 16 Suffering of a2 Perfon known to be 2 Felon to be in one’s Houle, to make
Bro. Efcape, & Man an Acceflary.

b b e 20 Howewyer it feems to be 9 agreed, That no one fha!! be ad-
ch, 7. 285, judged an Adceffary to a Felony for receiving into his Houfe a Perfon un-
*Page 183, der Bail for fuch Crime, orfor relieving with Money or Vi&uals a Perfon
1. ¢* fo bailed, or in Prifon 5 and the Reafon given by t Dalton is, becaufe the
218, Felony cannot be concealed; nor the Trial hindred by it.  And if this be
Daeneh 2 fofficient Reafon, Why may notany other Receipt or Relief of a Felon,
Crompe 42, Whereby the Felony is not concealed, nor the Trial, é‘:. hindred, come
al. a3, uader the like Rule? As it feems { agreed That the Sending a Letter to
L?;f;;f;:’* procure the Deliverance of a Felon, or the Inftru®iag him to t read, in

pl.2s.and  order toentitle him to the Benefit of the Clergy, fhall do; and even the

pamb. B2 uw Advifing his Friends to perfuade Witnefles not to come againft him at
fol, 209, are
to the fame
Purp:fc. P26 AL pl. 47. Bro, Coro. 103. Fitz. Coro. 195. S P. C. 41 Leee. E. H. P. C, 219,
3 Intt, 139, Lamb. B. 2. ch, 7. Fol. 289, 214, ¢l 139, H. B.C 2090 2 3 foft. 130,
H.2.C g

his
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his Trialy and alfo the 2 Labouring of Witneffes in Purluance of fuch * 3 Inf. 130,
Advice. And yer the two lalt of thefe Praices are certaiply very high~
ly criminal 5 and though they do not tend totaily to prevent the Trial,
yet ase the molt likely Means to make it fruitlels and ineffe@ual,  Allo
it {eems to be agreed, That the Suffering a Felon to efcape b without are | H. P.C
refting bim, € or the bare Concealment of a Felony, tho they are Crimes .o,
of a very high Narre, do not make a Man an Acceflary. _ - Supra, ek,
Sezt. 30. Alfo 1 take it to have been generally agreed, before the jon 97,
Statute of 3 ¢ 4 V. & M 9. That neicher the Receiving of ¥ other Mens 9. e
Goods, known to have been {tolen, nor the Taking of one's * own Goads Seprd, Seét.
again, from cnie that had (tolen them, on an Agreement not to profecute if‘:nch:;.
him, nor the Taking of any other = Reward on fuch an Agreement, dig * Aleyn. 57
make a Man an Acceflary to the Felony, unlefs he alfo had received the 595", o
Thief. But now it is enacted by that Statace, That if any Perfon or Per- pli.
Jons fhall buy or receive any Goods or Chattel that fhall be felonionfly taken or folen Y°1¥: 4.5
from any other Perfon, knowing the fame to be flolen, be or they fhall be taken i’;,n;r_"f_a;;;_
and deemed an Aaceffury, or Acceffivies, 1o fuch Felony, after the Fai, and fhall 51
incur the fame Punifisent as an Acceffary or Acceffarics to the Felony, after the ko8 Abn
Felony commirted. And it is fasther cnadted by v Awme 9. That (uch Per- . §. C s,
fons may be profcented for a Mifdemeanor, before the Principal (hall be 5 & 3 39.
convicted, as fhall be thewn more at large in the following Part of this '}, piee.
Chap[e'r, _ Coro. 126.
Sett. 31. It doth not feem to be fettled, £ Whether the Receipe of a 4147 S0
Felon, who is pardoned by the Kiog, but ftill Jiable to an Appeal, may Coro. s0s.
not make the Receiver an Acceffary, Bro. Coro.
Se. 32. As to the fecond Particular, viz. Whether it be neceffary Cone Cromp,
that a Man know of the Felony, in order to make him an Acceffiry by ¢ pl.3. 3
receiving the Felon : There can be no Doubt but that it is necellary thit P! 37,39

. . . K \ tis madea
fuch Receiver have 2 Notice of the Felony either exprels or implied; and uere, Crom.

therefore it is the {ettled Form of all b Inditmentsand Appeals { againft LA
Acceflaries after the Fal, cxprefly to charge them with having known 2290 > C

A . Mo, a3 Letr,
that the Perfon seceived by them, had commicted the Principal Fe- C.
lony. LRC

Sedd. 33. Bat it is not clearly fettled, VWhether in fome Cafes an p.t:. ch. ros.
implied Notice of the Felany be not fufficient for this Puspofe? As where Moare 8. pl.
a Man reccives 2 Perfon attainted of Felony, in thefame County wherein (2, .
be is ateainted, in which Cafe it hath been * holden, That he is an Ac- pl. 5, ga. pi.
ceflary to the Felony, whether he had aGvally Notice of the Attainder 2

. v anin B, 12,
or not; becaufe it appears by Matter of Record in the fame: County, ¢y -, fol.
whereof cvery Man is faid to bé corufant. But to this it may be s
an{wered, That Felony implies in it fomething of Wilfulnels and Bafe- ;;{;',j ‘:‘;’
nels; {omething ! felleo animo perpetratum; and that it would be extreme- Cro. El. 435.

ly hard, by fuch a forced way of Reafoning, to prefume a Man guilty of #! 5.

. . A . = Pide Noy.go,

it, who probably may be entirely insocent: And to this Opinion the cfip.croe.

greater Number of m Authorities {eem to incline, 37;0-134,
P38,

B. 1. ch.5q.
5¢& 5,6, 7. Cont. Crompr, 41. 0% 4.5. Lamb. B. 2. ¢h. 3, £ 290 2 And.pl 35, Tt is rade & Sesre, Mocre,
8. pl. 19..and Dabr. ch. 103, T #de PL Com. ¢78. Dalt, ch, 108, 68 P. C. 41. Lect. B, H 2. C. 218,
“ptL 6 gapl a3 Abddged, Bro Iadi& 4. 3 H.7.10.pl.2. Bro. fore 1¢6. Firz. Cor. 53, 285,439,
13 Afl pl.gs. H.*.C. 218 1 Rs Enr. 43 b 54 pl3 4. g1 pl. 15, Coke’s Eit. 56 pl. 5. 57. pl.6. FS. P.C,
4ic Lett E.of. Lotr. GG, Crompt. 43.pl a8, 31, 32, HoP.C. 218, Dyer, 355. pl. 36 Fird Core.y77, Dalt.
ch. to8, guere, 7H. 6,42 b.g3.a. !Co Litr. 391, 2. m S.P.C, 41, Letter, K. Dale. ch. 198 Lamb. B, a.
ch 7. f 195 ELP. G238, .

-S‘.g{.::?o 34.
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8eet. 24. As to the third Particular, vz, Where the Receivers of a
. Felon fhall be excufed in Refpedt of the Relation they bear to him: It
:lf-ﬂénb-“- *- feems agreed, 2 That the Law hath fuch a Regard to that Duty, Love, and
6ra. b3, Tendernels, which a Wife owes to her Husband, as not to make her an
ch 5289, Acceflary to Pelony by any Receipt whatfoever given to her Husband g
i‘;f' ch. yetif the beany way guilty of ¥ procuring her Husband to commit it,
M. 2. Cats. it feems to make her an Acceflary before the Fad in the fame Manner
srompt- 42 gg if fhe had been Sole.  Allo it fecms agreed, That no other Relation
5.P.C..6. DLelides that of a Wife to her Husband, will exempt the Receiver of a
sce B.1.ch.. Felon from being an ¢ Acceflary to the Felony ; from whence it follows,
Sex Q1% That if a Mafter receive a Servant, or a Servant a Mafter, or a Brother
3. 32 a Brother, or even 2 Husband 2 Wife, they are Acceflaries in the Man-
fellg to. mer as if they had been mere Strangers to one another,
SeB.r.chi. OS¢ 35. As to the fourth Particular, wiz. How far the Felony muft
Sc@t. 11, 2. be complete at the Time of the Receipt, to make the Receiver an Ac-
i‘é‘;‘_'("’m‘ ceflary: It feems to be clearly agreed, ¢ That a Man fhall never be
¢ Dale. ch. - conftrued an Aceeffiry to a Felony, in Refpet of the Receipe of an Of.
oo . Tender, who at the Time of the Receipt was not a Felon, but afterwards
Setr.1s. - becomes fuch by Matter fubfequent; as where one receives another
H. P C.a19. who has wounded a Perfon dangeroully, that happens to die after fuch
%eﬁj (é: 6. Receipt 5 for tho' the Offender be for fpecial Reafons adjudged to fome

3 21 Hy.34. Parpoles guilty of Homicide ab initio, yer he fhall nut be fo efteemed in

g};é‘:‘; Coro, REIPECt of any others bue himfelf; for FiGtions of Law fhall never be
61 carried farther than the Reafons which iniroduce them neceflarily re.
H.P.C.2r9, quire.

Crl}mp[..p. q

P15 H + -

Dalechies.  Having thus (hewn who are to be efteemed Principals, and who Ac-
};";"- B3 ceffaries; 1am now to thew in what Manner they are to be arraigned,
¢ supra, ch, and fhall endeavour to thew,

18. St g3,

¢b19:8. 25, 1. How far it is neceflary that the Principal be altually attainted or

convicted before the Acceflary fhall be proceeded againft.

2. Whether the Acceflary fhall in any Cafe be arraigned or tried be-
fore any Principal hath appeared.

3. Whether a Perfon charged as Acceflary to more than one, may
be tried before all the Principals have appeared.

4. Whether the Principal and Acceflary may be both tried by the
fame Inqueft, and in what Manner they are to be tried.

5. In what Manner the Acceffary fhall be tried, where his Offence
arifes in a different County from that of the Principal.

frieg AL Sel. 36. As tothe firft Point, viz. How far it is neceffary that the
B 5 o1, Principal be altually attainted f or convicted before the Acceffary thall
13, 19.and b€ proceeded againft : It feems clear, That whatfoever the Nature ‘of the

theNotssroFelony be, if the Principal be in fuch Manner # acquitted of it, b whether
thele Poinsy, a¢ the Suit of the King, or of the Party, that he may plead fuch Acquit-

SFirz. AL tal in i Bar of any fubfequent Profecution for the fame Felony, the Ac-

2901. ceflary thall not be arraigned, but thall be difcharged, according to the
Canlpirs. 4. . el .

H.?.C.aav. Rule, Obi fallum X mullum, ibi fortia mlla,

S.P. C. 47, .

Lett. F. 48 Letr. A, Suprs, ch 23, Se®, 140, Fitz, Coro. 232, 33 H. 6. 1. pl. 6. 29 AL pl. s9. Ra. Ear,
57, pl.6.  Raym. 477. Fitz. Officede Courr, 23. b Fitz. Coce, 277, | #idt fupra, ¢h. a7, Selt.iqe. * 4 Co.
43 b, S P, C.g47. Lere. F,

I Seit. 37.
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Seif. 37. How far the Acceflary fhall be difcharged upon the Prin-
cipal's being found guilty of Mao(laughter, &. hath been alrcady fhewn
Seiiion, 24.

Sect. 38. It is cestain that the Exigent fhall not be awarded againft
the Acceffary before the Principal is atcainted, as hath been more fully
thewn, Ch. 27. Sect, 128, e _

Sect. 39. It feems alfo to be clear, That where the Law requires the
Attainder or Convition of the Principal before the Acceffary fhall be
convitted, it requires that fuch Attainder and Conviction of the Principal
be on the # fame Suit, and for the fame Crime, of which the Acceffary is to * Bro. App
be convitted 5 for it is agreed, That an Attainder of the Principal at the b2 Il (24
Suait of the ® King no way helps the Proceedings againft the Acceflary at plawa g3, 1.
the Snit of the Party, and ffie ¢ converfo: Alfo it feems to be agreed, That g%

PP VP& 3 )

the Attainder of the Principal of one Felony is no way ¢ material as to §p

. N .C. o474
the Proceedings agzinft the Accelfary for another. Lere. A.
Sect, 40. But where the Principal is actoally ateainted, tho errone- BroCoro. 1.

oufly, of the {ame Felony with which the Acceffary is charged, it feems ;«%5;:&'

1 agreed, That fuch Attainder, while it ftands unreverfed, is as fuffici- 133, plﬁ,*-'
ent for this Purpofe as it would have been if there had been no Error in i, . 3° A% ot

. . . . . . 25.
Yet it feems € certain, That if the Frincipal be attainted, and then the Ac- HP.C, 221

ceflary, the Rever(al of the Attainder of the Principal, ipfo facto reverfes the AT plao.

Attainder of the Acceflary 5 and that the Heir may have an Aflife of s,
Mortdanceffor againtt the Lord of the Fee, having entred into the T.ands 2 R.3.21. b

12. A

of fuch an Acceffary, as baving elcheated to him by Reafon of the At- F'f'¢ ...
tainder. 213,

Sect. 41. 1t feems to have been in a.great Mealure feetled £ before the 2 Isfh 184
Statute of 1 Amne 9. notwithftanding the great Variety of Opinions in pl‘,OT;t' e
the Old Books concerning this Matter, That where-ever the Attainder of Bro. Coro,
the Principal was prevented by hisg Death, or b ftanding Mute, or chal- :,f“s“’ FITS-
Jenging ! peremptorily above the Number allowed him by Law, or being s.¢. €. 4:.
admitted * to the Benefit of the Clergy, or ! pardoned, whether before Lt D
or after his Conviction, the Acceffary thould not be arraigned. [t

. . g, .
Sect. 42. But it [eems to have been generally always agreed, ™ That ¢ Co.68. b
1

after the Principal is altually attainted, whether after a Convidtion by 21 ¢ (.
Verdict, or by » Outlawry, e, his Death or Pardon, ¢ye. fublequent, 270 '

will no way avail the Acceffary. ’I’;'E‘E‘“;"Pl
P49 0l

16,
Crompton’s Jullice, 41.pl. 9. 1 Rol. Ab. 777. pl. 10, 9 Co. 119, b, Fitz. Mortdancelter, 46, f e che
Preamble of | dwne, g. 8 Bro. Appeal, 19, Coro, 86. 7 H. 4. 27 pl. 4. Fitz, Coro, 178 Confpiracy, 4.
Retponder, 35. F.N. B 15, Leto F. HL P C. dany 44 E.3. 7. pl 6. 33 H 6,102 pl.6 21 H, 731 pl 15,
12 AL plogo. "H.P.C 231, 2 Inft. 184, Comt, Fitz. Coro. 58. this is made a Quere § P. C. 47, Lete. C,
* see the Stacute of 1 Aune 9. But rhis is made a mere § P. C. 47, Leweer €, Fitz. Coro. 51, 3 H. 7.
t2.pl. 5, & *Cro. BL 541. 4 Co, 43. b. 44 . H.P.Co221, 3 Infh. 104.139. 3H. 7. ¢, pl 3. Creo.
€a 386, 567. Crompton’s Jultice, 43, pl, 26, 25 pl. 42. Raym. 477. Fitz. Coro. 145, 176, 193, 233,
176, 450, Bro. Core. 18, 70, 71, 83, 84, 1n1, 131 0f 133, 137 or 138, 18 AM pl. 1j. 26 AT pl. 27.
s Afife pl. 5. 7 H. 4 16 pl. 5, Bro. Clergy, 15, Coar, Fitz. Coro. g8, 53, 270, 466, Crompren's
Juftice, 42. pl. 26.. 1o H 4, 5. pl. 17. Bro. Cord. 157 or 158, Quere 3 H. 2, 12, pl. 1o, 8, P. C a7
4% A 'R P C zs. FONOB ot15. Lete. B, Cro. EL 541, Fitz, Cofo, 53. Firz. Conlpirscy, 4.
33 H.6.1 pl. 6. Bro: Coro. 18, 4 Co. 43.b 44 ». 3 Inft. 139, Crompr. Juitice, 44. pl. 42. 3 H, 7. 12, pl. 10.
7 H 4. 16, pl. 5. Raym. 437. This is made a Quere, Crompton’s Juftice, 42, pl 26, 20d 5. P. C. 47. G. Cont.
Firz. Coro. 151, 26o. Bro, Coro. 7o. 3 Affife, pl. 14,  Prde Dyer, 88 pl. 1oy, ® Cio. Eliz s41., 4 Co.
4 boag. s H P C 211, Raym. 477, Coent. Bitz. Cor. 450, " 4 Co. 43. b. Dyer rso. pl. 10, Firz,
Coro. 48,91, g0 Affife pl. 8. 43 B 3. vg, plo2ar. 3 H. 7.1, pb 3. oH. 3. 8,b.9 2. Bro, Coro. 164
or §. irgor 5: Bro. Mainprifc, §8. Cowr. as to Abjuration, 7 H. 4 6. pb, 5. Bro. Caro. (8. _

Nnaon Sel. 43+
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Sett. 43, And itis enadted by thefaid Statute of 1 Awme 9. Par. 1, That if
any principel Offender fhall be convided of any Felony, or fhall fland Mauze, or
Jhall peremptorily challenge above the Number of twenty Perfons, returmed to forye
‘on the Jury, it fhall and may be z'rzwﬁd to procced againft any Acceffary, cither
before or after the Fat, in the fame Manner as if fuch principal Felom bad been
attainted thereof noiwithfianding any fuch principal Felon fhall be adwmitted to 1he
Besefit of bis Ulergy, pardoned, or otherwife delivered before bis Attainder 5 and
Juch Acceffary jb;dl_}f"uﬁr the fume Punifbment, if he or fhe fhall be convicied, or
Joall fand Mute, or peremptorily cballenge above the Number :;f twenty Perfons
returmed to ferve on the Jury, as he or fhe foould beve fuffered if the Principal
had been attainted.

Sett. 44. And it is recited by the fame Statute, Par. 2. That the Buy-
ers and Reccivers of flolen Goods bad oftentinics conveyed away and concealed
the Principal Felons, [o that they could not be convitled of fuch princi-
pal Felony, and thereby fuch Buyers and Receivers bad efeaped all Manner of Pa-
wifbument, which had greatly encouraged the Buying and Recciving of fuck folen
Goods 5 and thereopon it is enatted, That it fall and may be lawful fo pro-
Jecute and punift every fuch Perfon or Perfons buying or veceiving any flolen Goods,
knowing the fame to be flolen, a5 for a Mifdemeanor, to be punifbed by Fine and
Trprifonment, alsho’ the principal Felon be not conviEed before of the faid Felony,
which fhall exconpt the Offender from being punifhed as Acceffary, if the Princi.
pal fball be afterwards convited.

Seff. 45.  As to the fecond Point, wiz. Whether the Acceflary (halt

* Bro. Coro, in any Cale be arraigned or tried before any Principal hath appeated :
i, 2o 18 Notwithftanding the numerouns 2 Authorities in the Old Books, that an
Sor119- P Acceffary fhall not be compelled, to anfwer before the Principal have ap-
Bra&.:8pl. peared and anfwered, 1 take the contrary Opinion ro be in a great Mea-
::'.Lig'pflh fure b fetded at this Day. And get it feems to have been always agreed,
143. pl. 4. © That his Plea cannot be tried before fuch Appearance or Atrainder, d
git? Refpon- unlefls be defire it himfelf ; in which Cafe it is agreed, That he may be
C:";o?;;”g;, tried without the Principal, according to the Rule that Quilitet poteft re-
90, 135,13, muwciare juri pro fe introdutio. '

;.'rf'f';jr;’;gg Seft. 46. As to the third Point, viz. Whether 2 Perfon charged as
+4E. 3.3, Acceflary to more than one Principal, may be tried before all of them have
ph 35  appeared : It feems to be holden by Sir ¢ Matthew Hae, agreeably to
g!.E;.‘*' - whar feems to be the ftronger f Opinion in Plowden, That if 2 Man be
5o . 3. 42. indicied as Acceflary to more than one, and one of the Principals appear
pl-En- 16, 3nd be convict, the Court may, if they pleafe, try the Acceflary, as be-
I g'_",?fz*', " ing Acceflary to fuch Principal, and alfo condemn him, if the Iffue be
Pl 1g. found again{t him ; and if it be found for him, may afterwards arraign
4 ATPLE. 4nd try him as Accefl: he othier when they fhall

25, : y him as Accellary to the other when they {hall appear. Dur the
Bro. Appeal, contrary Opinion is certainly {upported by greats Authorities s neither
.18, dolfind any Inftance in the Books whercin the Court hath aguvally pro-
o P ceeded to the Trial of an Acceflary in fuch a Cafe before all the Princi-
Bro. Main- pals have either appeated, or been attainted: And b unlefs there be fome
g_"é‘hff& n. very pasticular Circumltances in the Cafe, it cannot be doubted but thae
"Tis fuid chae it will be a weighty Motive to induce the Court in Dilcretion to refpite
the Law was che Trial of an Acceffary, to thew that fome of thofe to whom he is

o ancientl . .
b ther it is charged as an Acceffary, are neither attainted, nor have appeared; for

nowchanged.

Yer Dalion ch. 108, feemt to be for the o’d Opininn,” *H P. C. 222. ¢'H 4. 3.0. Fitz. Coro. 77, Bro,
Appeal 28, §. P. C. 46 Lete. Dy ¢ H, P.C. 232, Bro. Appeal, 8. 9 H, 4 3.0 Fitz. Coro. 77. . P, C. 46.
Letter D 1 And, 1og, 9Fitz. Cora. 1z, 124,443 H. P C 222, S P C 46 Letter D. ¢ H. P.C. 212,
£ Plowd, Com. 9%, b. 99. B8 P.C. 46. G. Sex the Books cited to Scftion 47. 7 H. 4 36. pl. 5. Quare Hro,
Appeail, 23, 7 H. 4436, pl. 5. Keil rc7, “FPlow Com. 99. b, 7 H. 4. 36 pl 5.

4 Bt
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.
it maft be awned, That itisa (trong Obje@tion againtt the Trying b
immediately, as Aceelluy to thofe who' do appear, that thereby the
Country may be fubje@t to the Trouble of attending two Trials whese
one might do as well 3 and the Perfon tried may be {ubje@ to the Hard.
thip and Hazard of two Trials for his Life, which is contrary to the ge-
nieral Courfe of the Law, (as (hall be more fully hewn under the Chaptet
concerning the Plea of Auterfoits acquit,) whereas if the Trial fould he
deferred till all the Principals be attainted or appeary he would be tried
but once. # But if there be feveral Principals, and a Perfon be charged ;‘_;’“P'(;' 1%
as Accellary to one of them only, it feems clear, That it i$ no Objedtion
againft bis being rried as Aceefary to fuch a Principal, that the others
have not yet appeared, nor are attainted, ¢e

Seif. 47. As to the fourth Point, wiz. Whether the Principal and |,
Acceffary may be both tricd by the {ame Inquelt, and in whar Manner b G,

g o,

they are to be fo tried = It fecms b to be fettled at this Day, Thatif the , fub, 1ty

Principal and Accellzry appear together, and the Princip+i plesd the ge- 2B g

neral Iffue, the Acceffary thall be put to plead alfo s and that if he like- fie: coro.

wile plead the general Iifoe, both may be tried by © one Inqueft s but that >, 17

the Principal mult be 9 firlt convifed 5 and that the Jury [halt be charg. [‘:f’[ R

ed, that if they find the Principal not guiley, they (hall find the Arcefla- R.& Fur. 5o
ry not guilty. But it feems agreed, That if the Principal plead a Plea M- 18

. . . 52,8 phore.
in Bar, or to the Wrir, the Acceflary thall not ¢ be driven to anlwer >y pnfs,'

tifl fuch Plea be determined, Firz:Exigent,

Se. 48. As to the fifth Point, ziz. In what Manner the Accelfary i ain
Thall be tried, where bis Offence arifes in a different County from that e, ek,
of the Principal: It {eems to have been f agreed antiently, That by 28 ph 3.

" . N 13 Lo
the Common Law, if a Town extended into more than one County, o 8,

and a Felony were committed in that Pare of it which lay in‘'one County, 145. pl 4.

and there were Accellasies in that Part of it which lay in another Couniy, fii37pi6

an Appeal might be brought againf the Acceflaries as well asthe Princinals, s,
in that County in which rhe principal Felony was committeds and where 92 135,216,
the Counties were at a Diftance, it feems that it may be probably argued, ¢ -}:ﬁpa‘n 199,
That an Appeal might be brought in like Manner againtt all in the Coun. 42E 3 3=
ty wherein the principal Felony was committed 5 becanfe in an Appeal the ">

. 25l 44001
Trial may be by 2 Jury returned from each County. But where one of 14

the Counties can not join with any orher in taking an Inquelt 5 as that 4 AT pt. 8.
of London, Ge. it * hath been adjudged, That an Appeal againft ths Ac-

ag 3 & pl
ceffary could not be brooght in either.  Atfo, becaafe there can be no ,: o
1 Jainder of Couvnties for the finding of an IndiG&ment, it feems to have Lf" Apasil,
been very ¥ doubtful at the Common Law, where the Offence of the tooscyss.
Acceflary arole in a different County from that of the Principal, whether Mainpsif,
it could be indicted at all 5 becaufé the County in which it arofe could |

AR o500
pl. 5o,

T all which Books it frems eo be holden, Thar the Acceflery is not compellable to anfwer eill all the Piincipsls
be convidt. © Se¢ the Books cited ro Lerter b. Cont, Fitz Coro, 10,77, 82, g H. 4.3 4. 7 [ 4 36.pl g, Do
t2q. plto, #r, § P C 46 Lett, D E.F.G.  H, P.C..222, Fitz. Coro, 1o, Ralt. Ener, se,busie 3a, ploss
548, 9 Co. 117, ¢ Bro. Peremprory, 43 2Inik 184, §. P C. 46. Leer. £ fa4 AL pL16, 43 E 3. 17, oo,
sud & 34 b. Fitz. Coro 93, Bro. Core 125..45 AT pl.g. Bro Appeal, 8o Bur 8. P, C 83 Feer 11 this Cafe
feems 1o be cited with fome Douvbe. €3 H. 7. 12 pl. 4. 526 B. 1. ch. 30 5edk. 18, a0d Dyer 38, 39, 4o, 7 Cov. 2,
b. But Firz, Coro. g3, and Bio. Cone. 527 or 6. and Bro. Appeal, 7.and 45 A pl 0. 5 P. € 63, Leee. P enuy
to be contrary. ‘And in§. P.C. &§5. Lere. D, there is an Opinion, Thar fa this Colz there hall be Gvesal Ajpeats
in the feveral Countics. Butnow onr Appealis fufficient, in the Cufe of Murdei, by Foree of 2 & 5 B 6. 24. fin
forch more at large in the next $-&lon, See H.'P. €. 188, Quare a4 AT p). 15. $1E 3. phary, and 3y b,
" Pyer 38,39, 400 7 Co. 20 b, 1 Finch of Law, 411 B. . ch.31.8:&. 137 & Kielw 67, the Acceftary in fuch Cafis
#s foud to be indifkable inche Caunty in which the principal Feloay was commireed. Hat in the Yerr. Buook of g1,
4. ¢8. pl 1. Abridged Fitz. Coro. 33, and ook Indiftm, sa, the Accefliry was indifted in chz Connry in which
be was Acceflary, sand the Court wrote to the Jultices of the County wherein the prineipal Felnny way comibira
ted, ta certify whether the Principsl were indi&ted before them, Andip § PO oo Lee (. this Call |
be Low. Sez 2o 3 [nfl. 49, 135, bur in § P.C 63 Lerr FI Bris (1d, That there was tn Keie:
Lew againtt che Acceflary wheie his Offence was i a difftrent County from that of the Prinzinil.

ot
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324 Of the Arraignment of the Book II.

not take Conufance of the principal Felony arifing in another County,
without which they could pot find thacr of the Acceflary.

Seit. 49. But thele Matters are fully cleared by the Statute of 2 &
3 E. 6. 24. by which it is enalted, Par. 3. That an Appeal of Murder
may be fued in the fame County where the Party felonionfly firiken or poifoncd
foall dic, as well againf} the Principals as Acceffaries, in whatfoever County or
Place the Acceffaries foall be guilty s and the Juftices before whom any fuch Ap-
peal fhall be commenced, fued and tahen, within the Year and Day after fuch Mur-
der and Manflaughter committed and done, fhall proceed againft fuch Acceffarics
in the fame Connty where fuch Appeal fhill be fo taken, in like Manner and Form,
as if the fame (ffince of Acceffarics bad been committed-in the fame County
where fuch Appeal fhall be fo taken, as well concerning the Trial by the Furors,
or twelve Men of fuch County where fuch Appeal fball Le taken wpon the Plea of
not guilty, as othermife.

Seif. 0. And it is farther enafted, Par. q. That where any Murder or
Felony flall be kereafser commitied and done in one Connty, and another Perfon, or
mare, fhall be Acceffary or Acceffaries in any Manner of wife, to ary Such Mur-
der or Felony in any other County, that then an Indictment found or taken againft
fch Acceffary or Acceffaries upon the CircuinfRances of fich Matter before the Fue
flices of the Peace, or other Fuftices or Commilfioners, to enguire of Felonics in
the Coiinty where fuch Offences of Acceffary or Acceffaries in any manner of wife,
fhall be committed or done, fhall be as good and effectial in the Law, as if the faid
principal Offence hadl been committed or done in the fame Connty where the fanme 1n-
dictment againft fuch Acceffary fhall be found : And that the Fuftices of Gaol- De-
livery, of Oyer and Terminer, or two of them, of or in fuch County where the
Offince of any fuch Acccffury fhall be hereafter commitied and done, upon Suit to
them made, foall write to the Cultos Rotulorum, or Keepers of the Records,
where fuch Principal shall be attainted or comvict, to certify ther whether fuch
Principal be attainted, convicted, or othermife difeharged of fuch principal Felo-
ny 3 who uposr fuch writing to’ them, or any of them, divected, fhall make Jufficient
Certificate in Writing, under their Seal or Seals, to the faid Fuflices, whether
fuch Principal be attainted, convicted, or otherwife difcharged, or wot ¢+ And af-
ter they that fo fhall bave the Cuftody of fuch Records, do certify that fuch Prin-
cipal it aitainted, convicted, or otherwife difeharged of fuch Offcnce by the Law;
that then the Fuftices of Gaol- Delivery, or of Oyer and Terminer, or other thereto
anthorifed, fhall proceed upon cvery fuch Aeceffary, in 1he Connty where fuch de-
ceffary or Acceffarics became Acceffary, in fuch Manner and Form, as if both the
Jaid principal Offtnce and Acceffiry bad been commitied and done in the fame Conn-
ty where the Offence of Acceffary was, or ball be compitted or dowe : And that
every fuch Acceffary fhall anfwer upon bis Ariaignment, and receive fuch Trial,
Fudgment, Order and Execution, and fuffer futh Forfeitures, Puins and Peonal-
2ies, ar is ufed in other Cafes of Felonys any Law or Cuffomn to the countrary be-
fore ufed in any wife notwithfanding,

In the Conftrudtion of this Statute, the following Peints feem moft
remarkable, viz.

28 Ce s Seet, 31, Firft, An Indi&ment'againft' an Accelfary, in Porfuance of

Vide fipee, this Sratate, in the County wherein he was Acceflary, ought exprefly to

oh. 35, seeh recite that the Principal did the Felony in the other County, and not

&z barely that he was indided for it 5 for ihat is only an Argument, and no
dirett Affirmation that he did it, _

Sedt, $1.

~
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Chap. 29. Principal and Acceffary.

Sect. 2. Secondly, The Court of 2 King's Bench, in Reélation to a
Perfon, there indicted, as an Accelfary in the County wherein the faid
Court happens to (it, to a Felony in another County : And the Lord
b High Steward, in Belation toa Peer to be tried before the Lords on
au Indittment againft him as Accelfary in one County to a Felony inan-
other, are within the Purview of the (aid’ Statite 5 not only becaufe it
is a remedial Law, and made to fupply a very mifchicvous Defedt of
the Common Law, which oftentimes neceflirily occafioned a Failer
of Juftice, and therefore ought to have 2 beneficia! Conftru&ion :
Bur allo becaufe the Court of King's Bench being the ¢ fupreme
Court of Oger and Terminer, atid Gaol-Delivery, may naturally be in-
cluded in the very Words of a Statute which gives fuch Jufticesany new
Power 5 or if it be not thought to be firidtly ‘withia the Words, it isat
leaft within the Meaning of them, which otherwile would givea higher
Privilege to aninferior Courtthan to a faperior: And the like in Efe@ ma
be faid in the Cafe of the Lord 4 Steward, who by the Words of his
Commiffion, as well as the Nature of the Thing, (eemsto be a Juftice of
Oyer and Terminer, and within the very Words of the Statute, Or at leaft
within the Meaning. 'To which may be added that thefe Words in the
Jatter Part of the Statoee, That then the Fuftices of Gaol Delivery; or of Oyer
and Tervvines, or other there authorifed, fhall proceed againft fuch Acceffuries, Re.
feem plainly to inply, That fuch other fo authorifed may alfo fend
for a Certificate of the Record relating to the Principal 5 for nothiag can
be more Natural than to expound one Part of the Statete by another, As
to the Objection, That the Words of the Statote are, that the {aid Jo-
{tices, or fwo of them, {hall write to the Cuffor Rotulorum, &v¢. And there-
fore that the Lord Steward cannot do it, becaufe he is but one, it may be
¢ anfwered, That thofe Words are to be thus conftrued, That where
there are two or more fuch Jultices, they muft write, . put not where
there is but one. _ _

Seft. §3. Thirdly, Not only the Juftices of the King’s Bench, the Pleas
before whom are properly ftyled I Placita coram Rege, and not coram Fu-
fticiariis, but any other Juftices, writing for a Certificate in Purfoance of
the Statute, ought to do it by Writ in the King's Name, and not by a
Precept in their own Names, and under their own Seals; and the
Reafon given by Dyer is becaule it is a Writing from Jultices to

aftices,

. Seit. '§4. Fourthly, Where fome of thofe fuppofed to have beet Ace
ceffaries to a Felony in a different County, ate proceeded againt in the
Kings Bench, in Purfuance of the Statute, if there be a Likelihood
that others will be in the fame Manuner procceded againft in another
Court, it feems molt advifeable 2 to fend for the Record relating to the
Principal by 2 fpecial Writ formed upon the Matter according to the
Words of the Statote, and not by Certiorars, becaule that would wholl

B remove the Record from the Court below into the Court of King's
Bench, which might caufe a Doubt, whether either the Court below, or
that of King's Bench could certify it upon a fubfequent Writ; for as to
the Court below, it might be objetted, That being no longer a Record
of that Court, it cannot be cettified by it; and as ro the King's Bench, it
might be objeéted, That the Principal was neither attainted nor convided
there: Whereas the Words of the Statute are, Thet the Fuflices frull write
to the Keepers of the Records where fuch Principal fhall be attainied or convitted.
But thefe Doubts are avoided by ! direting a (pecial Writ to the Coort

Qooo below,
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below, on which a {pecial Certificate thall be made in Purluance of the
Statute, and the Record fhall (till remain below, and confequently may
be certified from thence on a {ubfequent Writ.

CHAP XXX
Of fanding Mute.

I_I.A VING fhewn in what Manner a Prifoner is to be arraigned, |
am in the next Place to examine in what Manner he is to be deale
with afterwardss and to that End fhall endeavour to (hew what s to
be done with him,

1. Upon his (tanding Mute.
2. Upon his Confellion.
3. Upoen his Pleading,

And firlt, as to the Prifoner’s {tanding Mute, I thall confider,

1. Where be thall be {aid to ftand Mute. -

2. How it (hall be tried whether he do fo of Malice, or by the Act
of God.

3. What thall be done where one is found to ftand Mute by the
Act of God.

4. Where he who ftands Mute thall be awarded to the fams Exe-
cution as if he had not ftood Mute, and where he thall be adjudged
to his Penance. \

5. VWhat is the Nature of fuch Penance.

6. What he fhal} forfeit, and to whom.

7. Whether the Profecutor of an Indi¢tment or Appeal of Larceny

be intituled to a Reflitution of the Goods ftolen, vpon the Defen-
dant’s ftanding Mote.

8. Where one that (tands Mute (hall have the Benefit of the

Clergy.

Sei2. 1. As to the firft Point, wiz, In what €ales a2 Man fhall be faid
to ftand Mute: I take it to be agreed, That he who anf{wers imperti-
nently, or incffeGually, or refufes to put himfelf upon his Trial in fuch
Manner as the Law directs, may as properly be faid to ftand Mute as

aDy. 45. he who makes no Anfwer at all; as where a Man ¢ refafes to plead a
241, Plea in Chief, or the General Iflue, but infifts on fome frivolous Defence,
E'Pp'g' 126 or even to plead a good ® dilatory Plea, and refufes to plead over to the
Leteer, B Felony, in which Calfe, after fuch a Plea is found againft him, he thall not
" Keilw.70.2. ¢ be admitted to plead in Chief, but thall be adjudged to his Penance in
toe B the fame Manner as if he bad made no Plea at all.” And fo fhall he be

Coro, 21,

fHeilw. 70.a. who
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who pleadsa good Plea in Chief, or the General Iifue, but 2 refufeth o+ Bro. Pajn.
put himfelf upon the Inqueft (that is, to be tried by God and his Coun- 3 4+ 1s-

ery if a Commoner, or by God and his b Pecrs, if a Lord) or to wage feee g,
Battle where fuch Trial is © allowed. Bro. App.g;.
Seft, 2. It feems to be holden in the 4 fecond [ufliture, and allo in :1“‘(?'];73:'6

the later Part of Sir Matthew Hale's Pleas of the © Crown, That if a Pri- Fies. Coro.
foner on his Trial percmptorily challenge above the Namber allowed bim 27: 32 359
by Law, he fhall not be dealt with as onethat ftands Mute, but fhatl be ‘,*:; +arph
hanged : But this very Point is madea Quere in avnother £ Part of Hale’s 7E. 4. 29 pt.
Pleas of the Crown 5 and alfo in « Kelynge, and the contrary is holden in ¥,
the third b Inflituze - Neither does it feem cafy ro aflign a Reafon why he :3.h' hTek
who challenges more Jurors than he ought, fthall, in relpect of an im- 3 Iaft 229,
plied Refufal of 2 legal Trial, be thought worchy of a greater Ponith- 7ids Dro.
ment than he who obftinately, diretly, and expre(ly refufes it. To which $E, ;.{.‘gi.&
may be added, That there (eems to be but one * full Authority in the /X%, 57
O!d Books for the Maintenance of this Opinion, whereas there is a great ! ci?;fi’fi?’
Nuomber of the other Side. the Tiisl by
Setf. 3. Bat it is clear, k That he who demurs in Law to an In- 40 snd
diément or Appeal, (hall not be efteemed to ftand Mute, nor be dealt Lecter, B,
with as fuch, as having refufed a Trial by his Country, for he puts him- ! 2 1of. 178

felf upon a Trial by the Court, which is the proper Trial of a Matter in .fS;E;Ej:,‘g;

Law. E K-ly. 36
Sett. 4. Alfo it {eems clear, That after a Man_ hath { confefled him- .3 {27

feIf guilty, or pleaded, and put himf{elf upon his | Country, he {hall 16

not afterwards be demeafned as one that {tands Mute, inrefpedt of his FA_bnnged.
M2, LOro.

{ubfequent Silence: But the Jury thall be charged, and the Trial fhall
proceed, and the like Judgment fhall be given as tn Common ales. AndB:o Cor,

Sek. 5. As to the fecond Point, viz. In what Cafes, and in what (7,5
Manner it {hall be tried, whether one who ftands Mute do {o of Malice, piins.
orof the A& of God : 1t {eenmis agreed, ® That where a Prifoner whoily Asd e

ftands Mute without making any Anf{wer at all, the Court fhall take an e

Inquett of Office by the Oath of any  twelve Per{ons that © happen to be risy ciced for
prefent, whether he.do fo of Malice, or by the A& of God. Bur v after tbhrisc U!'pdlniua
an Iflue hath been joined, if the Prifoner ftand Mute when the Jury are H}g|¢? e
in Court, if there beany f\Ieed for fuch Inquiry, it (hall be made by them, H:I]y;;g:.

2 Taft 198,

and not by an Inquelt of Office. NP C s
seél. 6, Where % a Man anfwers, but not effectually, it feems needlefs Kev.36.
to make any Inquiry whether his Refufal be owing to his Malice or not, * Fitz- Coe

becaufe it is apparent. iy pls.

Sec?. 7. As to the third Point, viz. What fhall be done where one is Abridg I
found to ftand Mute by the A&t of God : It is agreed, ¥ Thatin {ucha Fitz. Coro,

Cafe, the Judges of the Court, (who are always to be of Counlel with the élléragny“: I:;a
Prifoner, to fee that be bave Law and Juftice) Mall not only caafe the Fe- f‘f‘dé"";f*!'"
lony to be enquired of, butalfo whether the Prifoner be the ame Perfon, G

and all other Matters which be might have pleaded in his Defence.  And markable,be
fuch Inquiry fhall be made, as I fuppofe, not by an laquelt-of Office, coufe of the

very [ame
Year with
the former, and fubfequent roie, ¥ide Kely. 38. 3 H. 7 2 pl, 5. the like is faid to bsadjudged by ali the Ju-
{Fices but Keble 5 and this Cafeis abridged, Bro. Appead $2. Pain, 4. * 82z the next Chaprer, Seft. 5. T5.P. C
150, Lest. C. Same Point admisted 8 H. 4 3.pt. 5. which isebridged, Bro, Pain, 2. bor in chefs Booksitis
incidently holden, That where a Man docs not confefs, bue pleads Not goilty, snd afres flands Mute, he fhall
be put to his Penance. ! Kely. 36, 37. H.P. €. 215, 226, 15 E 4. 33 pl 19, Abrilged, Bio. Penance, g.
and Bro. Coro. g1, Cont 8 H 4. 3. pl. 5. for which (e the Nate next above, @ H. PN, 225, 8§ P.C.rs50.
Lett. C. 2 Inft. 177,175, 8 H 4. 1.pl. 2, Firz. Coro. 71, 225. 43 Al pl. j0. Bro Appeal, 24, © R Enc.
395.pl.3- 2 8H 4 1. pl 2. Fitz.Coro, 71. Bro. Appral. 24, FS.P.C. 150, Lett. I2, from the Aathrrity
ot 8 I 4. 3. for which fvethe Nores to the preeedent Se@tion. 4 Fide H P, C. 225, 226, § P.C. 150. Letc.
D. 3ol g7y, 198 TSP Coeso.Let. Do 2 loftag7, 178, H. P € aas B b
ut
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but by a Jury returned by the Sherif in the fame Manter as if the De-
tendant had adtvally pleaded ; for fince it is no way his Fanlt chat he did
not fo plead, there is no Reafon why bis Trial thouid be in g more Inofe
and femmary Manner, or any way lels regular, or folemn, than if Se
had. Fo which may be added, That Siv Mathew Hale Daiths, > That 1he
Feloy fuall be enquived of, &c. in the fame Manner ar } ftie Prifonce fad plead.
ed Not guilty 4 trom which Words it (eerss plain, That in itis Qpinicon the
Inquiry ought to be an Inquelt returced by the Sheriff as in other
Trials at the Mife of the Partics, becaufe if the Delendant Lad pleaded,
it muft certainly have been {o. And therefore it feems realonable, Thae
’I"S‘ Pbc-'.“- where Sit William Staundforde ® having (poken of Tuch Inquiry, addsim-
P mediately, Thatit is but an Inqueft of Office, ought to be underltood,
not of the Inquiry of the Felony, whereof he had faft fpoken, but of the
Inquiry whether the Prif’on_er ftood Mute of Malice, or by the A& of
God, whereof he had {poken in the Sentence next before. And I the
 Firz. Coro. rather incline to think that this is his Meaning, becaufe the - Books ci.
:;[;\.{T'P‘;oi ted by him, to this Point, relate to this lnquiry only,
B 4 1. ph
Lo As to the fourth Point, wiz, In what Calts he that ftands Mute thali
be awarded ro the fame Execution as if he had not ftood Mute, and
where he fhall be adjudged to his Penance, I fhall confider,

LT G
225,

1. What (hall be done to him who ftands Mute after 2n Attainder,
2. What toa Pedon arrigned for High 1rcaion.

3 What to one arraigned for Petit Larceny.

4. What to one arraigned for a Felony by Srarute.

5. VWhat to one arraigned upon an Appeal.

6. What to one indilted of a Capital Felony, or Petit Trealon.

Seci. 8. As to the fisft Dardicular, ziz. What is to be done to him
aH Py, DO (ands Mute after an Arrainder It feems to be [ettled ¢ at this
Kely.36.  1Jay, That where-ever one who is attainted, cither by Judgment on a
2P Coage. Verdict, or Confelfion, or by Outlawry, or Abjaration, ftands Mute to
%:2}1-?3;’;(] the Demand why Gxecution fhenld not go againlt Bim, he fhall not be
$H.4.3. awarded ro his Penance, but to the fame Kind of Execution, if any, that
PAzéﬁéged would have been awarded, if he bad not (tood Mute. Yer t.hcre feems to
Bro. Pein, -. be this Difference, That where one who hath always continuved in Pri-
Coro. 13, fon, after an Attainder by Verdi@ or Confellion, {tands Mute to the
;:’;;;’;;‘;,,iu_ Demand why Esecation thould not go, it thall be awarded € againft him,
vation orary without any Inquiry whether he ftand Mute by Malice, or otherwife or
oeeatein- whether he be the fame Perfon who is fo attainted or not 5 becaule it fuf-
Confellion ; ficiently appears that he isthe fame Perfon, and that is fufficient to jufti-
bue the con. fy an Award of Execution againft him, where nothing appears to the
v i :sr:u contrary. But if 2 Perfon {o atrzinted, be re-taken after an Efcape 5 or
other A if one be taken after an Qudawry or Abjuration, and ftand Mute to
i‘:if'g";-“‘?;; the Demand, Why Execution fhould not go againft him 2 it thall be ia-
9. quired whether he ftand Mute of Malice, or of the A& of God 5 and if
Abrideed, it be found of Malice, it feems that Execution hall be awarded withoue
"o € any farther inquiry : & Butifit be found to be of the A& of God, it feems
Bro. Pin.ta. That it ought to be alfo inquired, whether he be the fame Perfon or nor,
Lo gg.one in the (ame Manner as where one ftands Mute by the Aé of Ccd, when

who bhad ube . .

jured nand.  firft brought upon his Trial.

ing Mute,

Was put ta .

bis Penance, and not hanged. =S P.C. 150, Lett. C D (o F 4 19.pl 15, Litz, Coro. 36, Bro, Coro. 155,
$8P.Coage. Lett. € D 10 E 4 pl 46, Fitz. Coro. 36 -Bro. Coro 153,

3 Seil. g.
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et 9. As to the fecond Point, wiz, Whar is to be done to ene who
ftands Mute 1o an Arraignment for High Treafon : It i clearly fettled 4 "H.P.C.
at this Day, That franding Muts upon an Arraignment for High Trea- é“{,’,l 6 ol
fon is equivalent toa Conviction by Verdi&, or Confeflion, and confe- 1t ¢
quently fubjels the Ciiminal ro the fame ‘Kind of fudgment and Execn. Ky <7,
tion as {uch a Convidtion would do. Bue 1 take it for sranted, That fuch :})\;: e
tanding Mute muft in » fike manner appear to be obftinate; and that if 1 Lt 137,
it be found to be the At of God, the whole Matter fhall in like Man. Bio, Pain.cs
ser © be inquired of, as hath been more fally thewn in the former Part f.:luf'Li::;'g':
of this Chapter.  Dut where fucly Perfon appear to ftand obftinately 3Rt rg
Maute, [ do not find it any where holden, that theve is any NecefTiry A
th:t he probably arpear to be Guilty, or that any Evidence be examined Con. iz,
to prove him fo, before he hall be'condemned or execnted. Bat +his 15 £07 283
advifeable, where one ftands obinately Mutc on an Arpaignment for Fe- § . 5.4,
Tony by Statute, as thall be more fully thewn in the {vurteenth and 6f
teenth Seiiians,
Set. 1o Asto the third Particular, »iz. What is to be dune to ence -
who ftands Mute to an Arrai:nment for Petit Larceny r | take it to te
agreed, 4 That if a Mun appear to ftand obftinately Mute on an Arraign. Lo, i,
ment for Petit Larceny, he thall have the like Judgment, e, as if he had * 2 8
confefled the Tndidhmenr,
Seit. e, As to the fourth Particular, iz, WWhat is to be donc to thole
who ftand Mute to an Arraignmest for Pelony by Stacute @ It is expref
Iy eoatted by 33 H. 8. 92) Par, va. That if a Perfon indicted, and arraion-
ed of Treafon, Mifprifion of Ireafon, Murder, Maonflamghior, or Bloodfed, &e.
aginfl that AH, within 1ke Ferge of the Court, flll obfinacely refufe to anfivsr
divcitly, er ool fand Niute, he ortl have the Ithe Frdgrmnt, Gic. as if Fe were
found Cluiliy, S, Bt © where a Statute, as that of Firacy e ordaing (D ragr
a Trial by the Common Courle of the Law, it hath been adjudg- pilop
ed, That tig Criminal (hall have Judgment of his Penance, e, as in 350 114
other Felonies. ) g;_;_cj"s"
Set, 12, As to the hith Particolar, @/z. What is to bz done to one 5.7.¢C
who ftands Mute tozn Arraignment on an Appeal ¢ 1t is holden by Sir Mat- Lﬂﬁ E
thew Hale. T That an Appelice of Felony franding'Mute fhall not have | Pt
Judgment of Penance, bat ro be hanged 5 hur this is made a Quare in o, 7
& Staundforde, and b Brook s and the contrary Spinion feems to be favour- tee 5.
ed by Sir i Edward Coke, and is exprefly holden by ¥ Kclynge, and (up- * Feo.Pain.
ported by feveral 1 Refolations in the Old Backs. Whereas the Tear- \:i,:Jﬁlﬁ' -
Beok of 21 ® E. 3 feems to be theanly Reflolution in favour of theother 175,
Side ; to which it may be anfwered, Not only thae chrce of the above- ,Ks,“l‘l]-"‘ 37
cited Refolutians to the contrary, are much Jater, but allo that the Appel- o . "
lec in this Cafe appears to have been taken wirh the Manner, 8 which Abid. fo,

150,

:::6.

—

. . . o . Vains, 1,
probably might be a Circum(tanceof confiderable Weight in the Judg- ¢!
ment, 1

Sert 12, Asto the fisth Particular @iz, What is to be done to onc 1\ hirral: 34
L PREY R B

wio {tands Mute to an lnditment of a Capieal Felooy. or a Petic Trea- )]
fu 2 Irisenadred by the © above-mentioned Statate of Wejfminflery 1. 12 o i 4 10,

ihat noterians Felons which spenly be af exvil Fane, and will mot put t2es:feloes h T

Cain, 0
Bro.apoes], 93 Painorg o1 AL T coo Abiidged Boo Painy ry, Appesd, 780 Cacorsyor og. Viez Coory
cage 2 Bog v oplore This Pavae womade a Querey b o ghe wery aiexs Folin, phorg abriog J 3o, Ger,

seare dy i s adpmbaed by all th Jalbices, Thaae the Apprtiee fa fach Cale thould have hic Penaace ¥ 20 & 3,
18 ptoas Alnidged, Bio Piin, 90 Appeal, g2 Con g3 Booooeithsr Firz Coro, 6 e 3 14 70 2 pl s o
0L roorro b s eited by Sore i, teem to come us e thic Poror, e rarhes 1o be Al PR TN
ther Side,  Srr Bie Core §00 % Fcfhaa Ch. g0, @ Faea It 4,7, 158
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in Enguefls of Felonies, that Men fhall charge them with before 1he TJuftices at

the King's Suit, fhall bave ftrong and hard Tmprifonment, as they which refufe

t0 fland to the Common Law of the Land. But this is not 10 be underflood of
fuch Priforers as be taken on light Sufpicion.

fa bt 199, Sefh 14, Sir # Edward Coke, in the Conftruction of this Statute, faith,

That no Perfon fhall be put to this Punifhment, unle(s the Matter be evi-

dent. or probable, which it is the Duty of the Judge to look into 5 and

8§ P.C.rso. Siv [Filliam ® Staundforde, faith, That theee ought to be evident or pro-

Lrene A, bable Matter to convince the Patty of the Crime whereof he is arraigned,

b P4 or aiherwile that he be a notorious Telon, or openly of bad Fame; and

thercfore he advifes the Judge, for the Satisfation of this Statute, and

Difcharge of his Duty, to examine the Evidence which proves the Prifoner

Guilty of the Fa&, before be prcceed to the judgment of Pair fort &

dave. . Yet | cannot find any Book which takes Notice of any Examina-

tion of this Kind, or of any Entry that the Defendant appeared to be a

natorious Felon, before uch Judgment given againlt him, upon his (rand-

¢Rs Ear,  ing Mute, whether uponan € [.}iément or ¢ Appeal : But all the Books

385 phaa. cited in the Margin fcem to intimate, Thatrhe {tanding Mote is of itlelf

alegouds o dkGent Ground for fuch Judgnent.  Yet all that can be inferred from

7E. 4 ag.. s T X .
thence feems to be this, That ir 1s not vecefry to make auy thing of this

pLri.
3.7 12 Kind Part of the Record, it being a Mateer 2t to the Difcretion and

Y2 . Confcience of the Judge, and tobe prefumed where it is not exprefled.
. But a5 to all Capital Appeals what{vever, and all IndiGments and Ap-
#6841 oels of Petit Treafon, perhaps it may be (aid, That ¢ not being within

p- 18 P
P E a7 this Statate, but remairing as they werc at the Common Law, the Ob-
pl. 1o, ftinacy ot a Criminal in {tanding Mute to them, may be of it felf, with-

3 Al plje. . . .
YE 3p, 2 out more, a{ufficientInducementtoa Judge to award him ro his Penance.
pl- 26, But confidering that {uch Appeals and Indi&tments are within the {ame

35H7 20l Reafon with thofe mentioned in the Statute; and it is uncertain how the
¢5.0.C. 150’ Common Law {teod in Relation to thefe Matters, as appears by the beft
};l‘l‘n””? Authors, f differing among themfelves concerning them; and feeing the
178, 179, Method preferibed by the Seatnteis very juft and equitable, it feems prudent
Andche  ar leaft in a Judge to obferve the fame Rules in all Cafes of this Kind.

Bookscited, — ur ys. [ do not find it faid in any Book, what fhall be done to a

8eft. 12
ondec Lo, Prifoner who obftinately flanding Mute to an Arraignment, fhall appear

"S.0.Cra9 1 be charged upon very light Salpicions but 1 take it for granted, That

: Elfh.FE;e, he may be feverely fined and imprifoned for the Contempt.

179- Set 16, As to the fifth Point, wiz. W\ hat is the Natare of the
Penance to which 2 Prifoner is te be adjudged upon his obftinately {tand-
ing Mute: It is obfervable, That the above-cited Statute of Wefim. 1,
fays only in general, That Felons {tanding Mute fhall be put in Prifon
vt & dure, withoue faying any Thing of the Manner ofit, whichit{eems
to leave as a known Thing to the ufual Praitice in fuch Cafess which
we fhall bet find from the Books of Entries, and otler Law Books, all
21.p. ¢ of which generally agree, That the Prifoner thall be remanded & to the
377 ¢, 15, Place from whence he came, and put 1in fome low dark Room, ! and

Letr B,
K.ilw. 5c. 9. 4 Fog. 11, pl18 14 Be g 8. plag. Abridged, Bra. Coro. 162, = Inft, 178. Ra Enc. 385, pl. 17,
tr.pl. 18, bur is mentioned in ali the ather

& H. 4 1.pl 2. " This Caufe is omitted in Keilw. 70.2. ¢ E. 4.
Broks above-cited, Bot wich this Differeace, That 14 E 4. 11, pl. 17. fays only that he Mhall be par in a Cham-
ber, without adding that it fhall below or dack. i 1n this all the Books sbove-cited feem to agree. And 14 E.

4.8 pl17. and S8 C 50 Lert E. and 2 [nft. 178. 2dd, That he (hal! lix withour any Licter or other Thing
undee him, and thet nne Arm fhall be drawn to one quartet of the Room with a Cord, and the ocher to another,
and thar his Feer fhatt be uicd in the fame Manner, Dut thels Claufes are whally omitted in all the other Books
shove.cited, except EL B. o which rakes Notice of the later of them only. And Ra Ent, 385, pl. 2. sdds, Thae
an Hole Thall be masde for thie Hesd, and Keil, 70, a.foys, That the Head thalf not touch che Earth ; but rone of

the other mention cither of thely Claules.
there

£
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there laid on his Back, without any manner of Covering, except for the [In i al
Privy Parts, and * that as many Weights fhall be laid vpon him as he can pyye cieg

bear, and more, and that he hall have no Manner of Sultenance but gre.

of the worlt 2 Bread and b Water, and that he fhall € not eat the fame '8”';‘}‘?-;‘3-1
Day in which he drinks, ner drink the fame Day on which be eatss and s p.¢. 150,

that he fhaif {o continue 1)l he 9 die. Botir is faid €, That anciently the L;tfﬁﬁ- asnd
Judgment was not. That be (hould fo continue till be fhould die, but till ;.7 pe

he thould anfwer, and that he tmight {ave him{elf from the Penance by st ony

putting himfelf on Lis Trial, which be cannot do at this Day after the R;‘r’,'lf']‘:fsf

Judgment of Penauce is ence given. Barley Bread
Sef. 1y, 1e feems clear, f That Women upoa ftanding Mute, are lia- #.Usy Keilw,

. . FO. a. thath
ble to fuch Penance as well as Men. Tl v ¥

Sez#, 18, I is.faid ¢ to be the conftant Pradtice of Nemgate Seflions, ou'. 2ye
where a Prifoner refales to plead, to endeaveur to conupel him 1o do it ﬁ::i:’ ’;’;?
by tying his Thumbs together with Whipcord, 2nd act to proceed tathe o1,y ung
Judgment and Penance, before all Metbuds of perfuading him to plead, :Haa pla,

. generally
are tound ineffeGtual. et be i)

Seit, 19. As to the fifth Point, wiz. What he who obftinatcly Gands vave of e
Mute thall forfeit, and to whom: There is no Loubt but that in Cafe of Furft Lread.

b High freafon he thall forfeit both Lands and Goods, in the {ame Man- pl_:?f“"s'

ner as if he had been attainted any other way. Alfo I take it for grant=d % © C 150,

that in the Cafc of Eelony and Petit Trealon, where 2 Perfon by frand- E“‘,‘ff'ff',;s.

ing Mute fhall not avoid being attainted for fuch Crimes, he fhall for- saacH gt
feit his Lands and Goods in the {ame Manner as-on other Attainders. ¢’ 2. #id

. . . . Keilw, 70, 2.
But where-cver a Perfon ftanding Mute is adindged to his Penance, and ... 1. he

thereby prevents that Ateainder which othetwife he might have incurred fhalhavethe
b . Water next

it feems agreed, i That he forfeits his Chattels only, and nor his che Postom fo
Lands. that it be not
Seff. 20. Tt is agreed in the Year-Book of 8 ¥ H. 4. That the Goads gurent; bat

. ’ L Ra Enr. 385,
fo forfeited ought not to be delivered to any Pevfon claiming them nn- ol 5 isges

der a Grant from the Crown, till he have thewed a good Title to them nenal, Tha

s o H el he fhali hav
in the King's Court, by fome Grant {ufficient to pafls them. e u'_mﬁ""’

Se 21, And it feems ! That fuch Goods will not pals by Grant of wier.
all'Belons Goods, having no Words fpecially extending to the Goods of ° Thisis o-

mitted in

thofe who ftand Mute, &¢. becaule a Perfon adjudged to his Penance for g, o, o,
ftanding Mute, deoes not feem to foffer as a Felon, being neither attaint- endin 8 1,
ed nor convidted of any Felony, but as a Perfon refuling to ftand to the .4 Pl 2.

¢ Thisis om

Law of the Land. And it feems rather the (tronger Opinion, ™ That miwed in

they pafsnot by the Grant of af! Goods of Felous and‘};}:‘giriv'e: of all Perfons “fIT)nu‘of‘thn‘;
witga’;’r:pﬁfcﬁ a D?ﬂﬂ'ﬁ; fothat if fuch Perfons for any Trefpafs or other Fault f-.}ﬁlé', ZLZ:'PE
ought to lofe Life or Mexsber 5 or fball fly and vefufe to fBarnd to Judgment, or do v4F 5. 11

any other Trefpafs for which they ought to lofe their Chattels, and H.7. C.

v . 217 bur
Seit. 22, As to the fixth Point, viz. Whether the Profecuror of an neiheror

IndiGment or Appeal of Larceny be intitled to a Reftitution of the Goods thefs Hrm:ks
~ . : nve the
{tolen, upon the Defendant’s fanding Mate : It feems agreed, ® That by E,hn]ejudg'
the Common Law, where a Perfon ftands Mute to an Appeal of Larceny, menc i

. . H H H ' Lurge
it is proper to charge the {ame Inquelt which is to enquise whather the [yee, o
{tanding Mute be of Malice or nat, to enquirc alfo whether the Goods 17k ;.

mentioned in the Apreal ave the Goods of the Appellant, and whether Le £

<. . . \ Brican v,
the Defendant were taken upon a frefh Suit © made by fuch Appellant, | l.f;l._m.

fRely 27,25

b woles cived o S8 9. Tty B4 7.p o HL P C 236, 227, Cn. Lick 301. Firz. Efe 1o, Core 5.

A_['Frn t:}f BS‘NP_‘C‘]I;" . Beo. l«'nrfui';ue, 11,64 Appeal, 1 2H 4 boaah p Hopora o pl 8t h} s

: ?lrnl ;&-ppea'i, 1. 1Dy 68 plad $H. 4 2w b Bio Cocteirare, 11, ™ Dy. 268 p!l 18 8 b oy o

Vb Bro Fufeit. 1, ® #ide mors Gy Se@ta sy Lot 8 8 Hogonopl 2o Abiidgad, Bro, Appea, 24
PG 166 ° Fidech a3 Sell g, 8T8 ’
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" 3wreCh which Points being found P for him, he thail have an Award of Refii-
qu,;;‘..'t.?f tuiion to fuch Goods, and to {uch only, 1 in whofe Hands foever ¢ they
13.5:& 57. ave found. And it is faid in geoersl in fome Books, 4 That in an
:f“{fzt(“; Apreil of Larceny there fhall be a Reftitution of the Goods, upon the
a0l 3 48 Appeliec’s ftanding Mate, without faying any thing of any Inquuy con.
%ri,ziad. R Cerning the Property, or freth Suit: Buc [ rake it for granted, That

el .o where it s fo omitred, it is taken asa Thing known, and done of Courfe,

Appeil, 4. :

1AM pi 5. and therefore necdlels to be exprefly mentioned. _

Ao e S -3, But it feems queltionable, Whether the Profecutor of an In.
Coro. 135 or diftment of Larceny, be in like manner intitted toa Reltitution, upon
134 the Defendant’s ftanding Mute ? Becaufe it feems agreed, ¢ That by the
Fitz, Coso. I s

23, Common Law there could be no fuch Reftitution upon any other Profe-
#ide 43 AT cution but an Appeal 3 and it i3 certain, That the Profecutor of an In-
B 1, dicdtment is not intitled to a Reftitation by the expres Words of 21* H,

Coco.nrr. 8. 1t which require, That the Felon be found gailty, or otherwife attainted,
;s;é‘;‘-h &c. And [ do not know that he is ihtided to it by any other Statate, or
557 any equitable Conftru@tion of this.

¥ Sur forch Sei#. 24. As to the feventh Voint, vz, Where cne who ftands Mute
e i . fhal} have the Bencfic of his Clergy: It feems clear, © That unlefs ie
Sezt.’ss.  happen to be otherwile {pecially provided by fome Statnte, where-ever
;iﬁ;u;sfinw he fhall be allowed it upon a Convidtion, by Verdit or Confeflion, he
M;'q,f_' fhall have it upon his ftanding Mute.  Alfo I take it to be agreed, ¢
§ 1.4 3.pl That a Statute taking away the Benefit of the Clergy from thofe who
irp. . fhall be convidted of a Crime, doth not thereby take it away from thofe
a3t who {tand Meute on an Inditment or Appeal for fuch Crime. But it is
Moore 55o. enalted by 3 &4 W. & M. g. et forth more at large in the Chapter of

gl'[f,gi' va, Ulergy, That if any Perfon fhall be indiiied of any Offence, for which by Virtue
pL8 of any former Statute, be is excluded from the Benefit of his Clergy, if he had

éll:i:;']i':l‘ been thereof convitted by Verdidt or Confeffion, if be fland Mute be fball not be

Fitz. Coro. admitted toit. - But Appeals, and Offences excluded from the Benefic of
st ,, the Clergy by fubfequent Statates, feem not to be within the Parview
30" of this Seatute, for the fuller Confideration whereof I fhall refer the

[AT-N

Abiid Firz. Reader to the Chapter of Clergy.

Caro. 53.

Fitz Cor. 58 . . .

feems conerary, but T cannot find any thinging F. 7. r. Which is th: Year-Book cited te this Note to warrant

this Opinion. ¥ see H. P C. 23210238,

CHAP
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CHAP XXXL

Of Coufeffion and Demurrer.

ND now I am to confider what is to be done to a Prifoner upon
his Confeflion, which may be either,
1. Exprefs, or,
2. lmplied.

Se¢t. 1. An exprefs Confeflion is where a Perfon direttly confefles # * #i&:$.P. ¢,
the Crime with which he is charged, which is the bigheft Convidion j¥%0<i- &
that can be, and may D¢ siveived b after the Plea of Not guilty record- Chg.
ed, notwithftanding the (yugnancy 5 for the Entry is, That the Defen- FinchofLaw
dant pofea, or velisia vor [fieviione, cognovit inditlamentunne. 13,!;{&,?. -

Sei?. 2. Sucha Cucfefion camies with it fo ftrong 2 Prefumption of 2earif the
Guilt, that an Entry < on B * pwod cogrovit indiamentum, e, in an In- 2% b the.

) . A ! A n Civil
dithnent of Teafl «fend et to plead Not guilty to an Action Agions.
brought afiurwards coabnfi lun for the fame Matter, But it {eems que- Affirmed Cr,
ftionable, Whethier fuch Eniry of & Confeffion of an Indidtment of a Ca- AT f}az“
pital Crime, will in the like Manner eftopa Defendant to plead Norguilty 156.
to an Appeal, becanfein Cafe of Life, the Court will be very tender in | 9 H- 6.6
going npon Prelumpiions. And where a Perfon upon his Arraignment Fire. Eftopn.
a&ually corfefles ¢ himfelf Guilty, or unadvifedly difclofes the Special € 24 103
Manner of the Fadt, fup;ofing that it doth not amount to Felony, where ;1’3 8. &5
itdoth, yetthe Judges, upon probable Circumftances, that fuch Confel- Limb. 2. 4o
fion may proceed fram Fear, Menace, or Durefs, or from Weaknefs or 2,
Ignorance, may refufe to record fuch Confeflion, and fuffer the Party to pais f;.r
plead Not guilty. 48.0.C 1gta

Self. 3. An'implied Confeffion is where 2 Defendant in a Cafe not &7 )
Capital, doth not diretly own himfelf Guilty, but in a Manoer admits 7e.
it by yielding to the King's Mcrcy, and defiring to {ubmit to a fmall Tine 5 ptrids=d,
in which Cafz, if the Court think fit to aceept of fuch Submiflion, and g Coro.
make an Entry that the Defendant pofuit fe in gratiam Regis, without pute 27afp1 4e.
ting him ro 2 diret Confeffion, or Plea, (which in {uch Cafes {cems to be
Jeft to Difcretion) the Defendant (hall f not be eftopped to plead Not eye14 4,
guilty to an Adion for the {ame Fadl, as he fhall 8 be where the Entry 2. )
18 guod eognovit indiltamentum. _ a?: “]lg!{‘;d

St 4. 1 ke it for granted, That no Confeffion whatever fhall, be- pef 2.
fore final b Judgment, deprive the Defendant of the Privilege of ta- 11 H ¢ 4z
king Exceptions in Arre(t of Judgment to Faults apparent in the Record; {1 p
i for the Judges muft ex officio take Notice of all fuch Faults, and any Ch.o.
one, as amicus Curie, may inform them of them. ﬁf“g;fkﬁ;;

R
Finch of Lew, 236, 4 Danv. &b, 252. 7E'L=.",. 123,

2999 St 5.
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2 Bro. Pe. Seff. 5.1t {eems to be taken for granted, both by @ Broek and ® Staund.
26 " forde, ¢ Coke and 4 Hale, {peaking as I {uppofe, of a general Demurrer,
85, P.C.  Fhat it amounts {o far toa Confeflion of the Indi@ment aslaid, that if the
e h;“l'?g‘ IndiZtment be good, Judgment and Execution fhall go againf the Prifoner.
ag. p.c.  But it is obfervable, That no adjudged Cafe iscited for the Maintenance of
243 this Opinion, nor any Authoricy from the old Books except the Year- Book,
of 14 Ed. 4. pl. 9. in which itis reported to have beenfaid by Choke, That
if 2 Defendant demurto a Mlea, he (hall be hanged, gued fuit comceffum. But
to this it may be faid, That it was only {poken incidently, and not a
Point adjndged; and befides that it is fo thort and obfcure that it is
fearce intelligible, which appears by Brook’s Abridging it in diffevent Sen«
eBrop: S€s; for in one Place ¢ he feems to under{tand it of 2 Demurrer by a
murrer, 17. Defendant to a Pleain Bar, which feems impoffible ; and in another £
t[ﬁ;“';;"m' Place he [eems to underftand it in a different Senfe, And therefore per-
' baps the Meaning of it may be only this, That after 2 Defendant hath
o pleaded fuch a Bar, as confefies the Fa&, and concludes him to plead the
éf“:‘g{“g’e‘é General Iflue afterwards, as fome Pleas are faid 2to do; if he afterwards
135, " demur to a Replication to fuch Plea, he fhall be condemned if the Dear-
rer be adjudged againft him, and the Indidtment or Appeal be good.
’;:i:r:'t’gef{’? Seff. 6. But howfoever the Law may ftand in Relation to a2 b Gene-
i 7deBro. Y3l Demurrer concluding in Bar of an Appeal, or Indictment, as in Com-
Peremprory, mon Demurrers in Civil Ations, or 2 Demurrer toa Plea in Bar, ! which
s Coo. 3dmits the Fa@, or to a* Replication to fuch a Plea: It hath been ad-
12, judged, That if an Appeliee demur in Law to an Appeal by Reafon of
o Bro. the * Infufficiency of the Declaration, or generally demur to the Decla.
kDyﬁp 19.p1, Tation, with a ! Conclufion & petit judicium de narratione illad quod narra-
s1.39. 0165 tip illacaffetur 5 or having prayed ™ Oger of the Writ and Procefs, demand
g’,fg :;','_“;L Judgment of the Appeal, guia dicit quod breve de appelly pradict, & procef.
Asitwas  dnde minus fufficient’ inlege exiflunt ad ipfuw W. C. ad didBnm breve de Appells
g‘:;}“;’f’s:"!’h refpondere compellend’ & boc parat. eft verificare prowt Cur', Cre. unde petit judi-
and Bowen, Citmede brewi de Appello preditt. & petit inde allocationens, & quod breve illud
Mich.7. Ann. de Appello ceffetnr 3 fuch Demurrer fhall not conclude him from pleading
vid.S:dk 59 over to the Felony, either at the fame Time ® with the Demurrer, or @
m Agic was dfter it fhall be adjudged againit him.
donc inthe  Seff. 9. But it feems, That in Criminal Cafes not Capital, if the De-
drington snd fendant demur to an Indiftment, &, whetherin Abatement or otherwife,
Charlton.  the Court will not give Judgment againf? him to anfwer over, but final »
Shill- teAon. Judgment 5 for it feems, That in fuch Cafes there can be no Demurrer
Bowen, Mic. properly in Abatement, except 9 it be to a Plea in Abatement, ortoa ¥
7amaln  Replication to fuch a Plea.
che Demmr.  Sei. 8. A Demurrer to an Appeal hath been ! received after Iffue
rer wascon-  joined: But it hath been adjudged, ¢ That a Demurrer to an Inditment
gnued o0 the qught not to be received after Verdic.

Record with .
3 Caffer. triatio exitus, ¢, and after the Demurrer was deter mined againft the Defendant, a Pedive was awarded. @

Dyer. 38 pl. g1, Silk. 59,60, Cro E.196. pl.13. P Fede Sall. 230, 4 Salk. 258, ¥ Ra. Eac i60ipl. 9, 3,
3;‘ 615. ' Cro. E. 196, pl 13, ¢ ¢ §:d 2238 wherein the Prescdentin Co. Ent. 363. ¥, to the contrary is dend
ed to be Law,

4 CHAP
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CH AP XXXIL

Of Santuary.

EFORE I confider in the third Place, how a Prifoner is to be de-
mefned upon his Pleading 5 I fhall examine the Nature of the {eve-
ral Kinds of Pleas in Criminal Cafes, which are either,

1. Dilatosy, or,
2. Inn Chief,

Dilatory Pleas are cither,

1. Declinatory, or,
2. In Abatement.

Declinatory Pleas are cither,

1. OF the Privilege of Sanftnary, or,
2. Of the Bencfit of the Clergy.

Sef?. 1. As to the Plea of the Privilege of San&tuary, the Learning re-
lating to it being made in a great Meafure tifelefs by the Statute of 21 Far,
1. 28, Par. 7. by which it is ena&ed, That wo SaniEnary or Privilege of
Santuary fhall after that Time be admitted or allowed in any Cafe. 1 (hall but
bricfly confider it under the following Heads,

1. What was the Nature of the Privilege of San&uary.

2. What Authority was neceflary for the creating it.

3. To what Matters it extended.

4. At what Time, and in what Manner it was to be pleaded.

Sec?. 2. As to the firlk Point, iz, What was the Nature of the Privi-
lege of Sanctuary: It feems to be agreed,? That {o far as a Place was allow- » piach of
ed to have it, it gave all thole who fled to it for Safegnard, and continued Law, 314,

withist its ® Precin@s, a Freedom from being apprehended, or compelled eo §. PG 2%

an{wer in any Coprt of Jullice, and a Right to be remanded, if taken b wharthote
out again& their Will, ;;:ecm&s
ere.
Keilw. 189,

a. b o1gr
¢ Hov.ao.pl 15, §,P.C. 113 . Bro. Sanftumy, to. = Keilw. 188, 19, 199, 191, 8H. 6 4. b. Abridg-

ed Fitz. Coto. 5. 1 H. #. #3.b.  Abridged, Fitz. Coro 49. 9E 4. 28.b, Abrilgsd, Fitz. Coro. 33. Kcilw.
107, 188,

871, 3.
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Sect. 3. Asto the fecond Point, viz. What AutMority was neceflary
*3:11.8 ch. for the creating it : It feems, that it belonged of Common * Right to e-

i very Church and Churchyard, for the Space of forty Days, but could

Finch of
Law,38%.  not be claimed for a longer Time, either by Force of any Bull from the

g}i;-i- inpl p Pope, nor even by ¢ Prefcription, (¢ efpecially in the Cafe of High
Aveid. firz, Treafon) but only by a Graat € from the King, made, or at lealt confirm-
Coro 54 ed f or alloved s in Eyre, fince the Time of Memory. But itis faid,

© 217 That it did pot gain* the Name of a San&uary till it had the Pope’s Bull,

pl.=i, " . .
?brgg. a0, tho' it had the ¥ full Privilege of one, as to all Exemption from Tempo-
Senduwy, 5 ] Courts, Ly the King's Grant only.
Susea Ch. 9. » ¥ > 3 Y i
Setl. 4. As to the third Point, viz. To what Matters itextended. In

Sl 44.
hat it never was any fartber a Prote@ion againft any Ac-

il fom gre, T
pro Swda. tion merely Civil, b than to fave the Defendant from Execution of his
G225 Body. Alfo it feems tobe geuerally agreed, That if it were granted by ge-

s83. pL. 1,2 et Words, it exteaded not to | High Treafon,  But it {eems agreed,

b Kzilw, 159, | . . \ . :
190, 191 % That in fuch Cale it extended to al) Felonies except ! bacrilege, and to
SP.C. 110, al{ inferior Crimes, except fuch as were committed by a Sanétuary Maa m

bt Lett wivhin the Santuary, or even M out of it, fub fpe redeund.

Bro. Saa&u,  Sef. §. As tothe fourth Point, iz, At what Time, and in what Man-

?.C.:.dgjw ner it was to be pleaded : 1t {cems agreed, That the Detendant loft the

Regii e, Bensfit of it, unlels he pleaded it betore any ® other Plea, and properly

36-' o made out his Cale ; but for this Matter I (hall wholly refer the Reader to
v et the OId ¥ Bocks.

Keilw, 138, . R . .
&, Seit. 6. Tor the Learning of Abjuration, ¢ depending much upon that

Eruers i . ; b ! i i
ﬁl‘;‘hﬁ‘:;-ﬁ;f of San&uarics, 2nd {eeming to be of very little Ule ac this Day, I (halt
refer to Sardfordes Pleas of the Lrown, Book 2. Chap. 40. and to what

tion were
<onfirtmedby hath been (aid already concerning that Marter, in the Chapter concern-

King, oral-” - :
g 3 ing Coronersy Sebl. 44

Eyre {ince

‘Fime of Memory. Eeilwey, 188, 18g. 1po, 191, 48 P.C.rra.n. 1 ELo% 23, 245 26 Abridged, Fitz, Cora, 40,
Prefeription, 20, Fide Ra. Ent. 584 pl.3,4: 5. ¢S P Poros. Leee B nie, vt 1 Ho7, 25.b 26, Uro, San-
Suary, 7. Keilw. 189, 196,191, T Keilw. 189.192. 1 H 7 23 2 Ral Abr. 268, 269, ¢ Keilw, 189,190 2 Rol.
Abr, 268, 269. 1 H. 7. 23, Bro, Saoftaary, 7. 15 this is made 2 Ruere. S. P C o1z * Finchof Law.
475, tFinch of Law, 374, 315 b Bro, SanBuary, 3. vi. 7EL 6 & pl. 34 Abridged Five. Jurifiic-
tion, 2. Dfer ags. pl rr, 12 tas E 3. 17 phai Denfed, 29l pl. 24 Abridged, Fitz. Grant, 77,
Bro. Sanftuary, 6. 1 H. 4. 23, 25, 26, Abridged, Fitz. Caro. 49. Prefeription, 20. Cont. Keilw. 190
191, Quere Finch, 374. " See the Books cited to the ather Parts of chis SeQtion.  Swere if in fuch Cafb e ex.
tended to Perit Treafon. Bro.Sanituary, 3. 13 Inft. e1g, Ficz. 420, ™ Agreed by all the Canonifts, Keilw.
1gt. b, @ Denied by many of the Canonifts, Keilw. 191. b, @ S.P.C. 13, Lete. B. Fitz. Coron. 438, Bro. Sin-
fuary, 5. 2T Eodry pl. 21, Abridged, Bro, Sanftuiry, 3. Fitz. Coro. 447. 9 E, 4.28. b, Abridged, Fitz.
Coro, 33. P Keilw go, 107, 188,189, §. 2. Corizoan il 7023, 2y 25 36, 9 H. 7. 0. pl. 15, Ra. Eat

s34 pl. 3,4, 5 683-PL 3 94 Inft, rrs. Fitz. Aiedy 5,

CHAP



CHAP?P XXXII,

of Clergy

OR the better Underftanding the Nature of the Benefit of the
Clergy, (or rather of the # Statate at ¢his Day, I fhall endeavour .5, (i
to ﬂ]EW, ter Pare of
this Ch #prer.
1. By what Kind of Perfons it is demandable.
a, For what Crimes,
3. At what Times,
4. Whether it thall be allowed where it is ot demanded.
5. Who is to judge whether the Perfon who demands it have a
Right to it or not.
6. How far the Ordinary was punifhable at Law for demanding ot
refufing a Clerk againlt Law, _
7. In what Manner at the Common Law a Clerk was to be delivered
to the Ordinary, and what is to be done to him afterwards.
8. What is to be done to him at this Dzy, and how far it (hall be
to his Benefit.

Set. 1. As to the firt Point, viz. By what Kind of Perlons the Be-
nefit of the Clergy, {(or rather of the Statute at this Day) is demand-
able : It may not be improper to loak a little back into the Original of
it, whereby we fhall find, That anciently the Clergy © ftrongly infited, w e sor.
that by the Law of God their Perfons were o facred, that they could not, 18218,
without a Violation of thar Law, be convened before, and much lefs 84 185
punithed with the Lofs of Life, or Member by any fecutar Jadge, for
any Cyme whatfoever. But there feems to be {o little € Colour for ANY ¢ Keilw.i by,
Pretence of this Kind from Scripture, that [ almoft wonder how it was &-.
poflible that any Perfons could be fo far prejudiced, as ferioufly to be
perfoaded that it is deducible from thence,

Seit. 2. But it feems agreed, @ That all Perfons in Holy Orders
have this Privilege by the Canon Law ; but this Law being no farther in L;‘:*‘ I:y?aw,
¢ Force here than as ic bath been received, and is confiltent with the ioe Eﬂ'apr:er

Common or Statare Law 3 i€ wil] be proper to fhew how far it hath 2 fre I??
petemte Rely,
©g, TLO 131,
heifw, 180,

dre 8.1 C.otry, 120, TFinchof Law, 462, 413, © Keilw. s81. ¢ Kely. 99, v 5 Co. e jwe Regir

el 13, &

Rirt¢ been



330 Of Clergy. Book 11

been received, and is confiftent with thofe Lawss which I {hall at pre-
fent confider under this Head, o far as it relates to the Perfons intitled
to this Privilege ; and half fariher confider it as to other Matters, in the
following Part of this Chapeer.
Seif. 3. 1t feems agreed, ‘i hat before the Statute of Artieuli cleri Ch,
s Fitz. Corn, 15+ Madein the ninth Year of Ed. 2. it wias + generally denied to thofe
155 who had sbjured, or who had any other way confeffed themfelves Guil-
;’ii}%}?;: ty: But by afavoorable Interpretation of that Statute, which exprefly
pre G extends only to thofe wiio fly to the Church for Safeguard it hath been
Fede Reilw, - allowed P to all thofe who have confodled themfelves guilty, ujpon their
Ay 7a ATraigninent or otberwilz, in the fame Manner as if they had not con-
rut A‘rghs.". feﬂcd.
bC:; " Sedt. 4 Allvit feems, That notwithflanding the Clergy © contended
5.8 That the Word Clericus (which is the Word generally ufed by the
<L 4 289l d Canon Law as well as curs, < to exprefs thofe who are intitled to
e ol 5. this Privilege} did include tho{e'of the Infetior Orders! * as well as Bi.
2 Al pi 4 thops, Prielts and Deacons: Yer it feems, £ That the Temporal Judges
;_i*[?-(f(;['g‘b» fometimes denied it to thofe in Inferior Ordcrsf, ag wr;]! asto mere & Lay-
1. men, before the Statute of 25 Bz ehoan which reciting, That 1he Pre-
“Kely. 99, lates had gricoonfly complained, That fecular Clovks, as well Chaplains, as other
W rvudy . Monks, and other People of Religion, had been draren and hang'd by Award of
2.0 the the fecular Fuftices, in Prejudice of the Franchife of Holy Church, &e. doth en-

?‘_*‘i’::_;f“ alt, That all Manner of Clerks, as well Secular as Religions, 8c. fhall frecly

T8

Lot enjoy the Privilege of Holy Church, &c.
e rheF Seit. 5. It fecns that by a favonrable Interpretation of this Statute,
olitlie o

Marto. cp, Whichuniverially prevailed foon ® after it was made, not only thofe adteal-
28 and ly admitted irto fome inforior Order of the Clergy, T but alfo thofe who

el 1.Ch were never qualified to be adiicted into Orders, (which was tried by
2. aha Arfe.

cuti dle 7, Ch, putting them to read a Verfe) have been tken to have a ! Right to
i5-and he this Privilege, as moch as Perfons in Holy Orders, whether they were

S:fd“":"]",fﬁ Perfons lawfully born, or + Baftards, m Aliensor Denizens, in the Commu-

633,054&e. Nion of the Churchor® Excommunicate, within the Common Benefit of the
e 81 Law ot Qutlaws, &ve. fothat they were not © Hereticks convit, norP Jews,
K sy 1es Mahometans, nor Pagans 5 nor undey perpetual Difability of going into
b Fiu Coro. Orders, admitting of no Difpenfation, as ¢ blind and maimed Perfons
B e formerly were, and Wemen © ftill are ; nor liable to the Obje&ion of
ey . . . . . ‘ :

fometimes  Bigamy, @iz, (of having ® nirried two different Women fucceflively, or
*”GW*{‘ it a Widow) which by a Confritution of the Council of Lyons, X yeceived in
msre Lavs - N - B aa - .
,;mrhc;f:a, this Kingdom, wasa Bar to the Demand of the Privilege of the Clergy s
blero read, and by Force of 18 E. 3. 2. was triable by the Certificate ¥ of the Bithop.
{:: Coro. Swf. 6. Bot it is exprelly enalted by t E. 6. 12. Par. 16. That anp
" Verit was Perfon who by the Law of this Realnz onght to have the Benefit of bis Clergy, fhall
holden ibe b addmitted 1o it, altho’ be bave been divers Times marvied 10 an el Woman
tizxt Year ’ WP
ateer the .
Siatute guod literstura vom facit clevicass wiff babeat faoraps tonfaram, 26 AT pl, 19. Abridged, Tirz. Coro. 191,
5 P.C oagq. Lere. B 1Kely. 100, w01, 102, Bree Clergy, 7, 30, * Kely, 1oo, 101, FKinch, 462, 4863,
S.P.C a3y, Letrers A B LD, 33H. 6 49. 0118 Fitz. Coro. 44.  See che Csfts cited tathe Foarch gens-,
ral Point of rhis Chaprer. ' 9 E.q. 28, pl. 40, Absidged Bro. Clerpy, 7. 1 Bro. Clergy, 22. # Bro. Clergy.
2o, " Bin. Clergy, 20 H.P.Coa200 910 Coo29.b LSie3 &4 W. M. 9. 11 o, T - B N I EEN
Lett. B. Bro Clergy, 20. rrCa. 29.b. * Bro. Clergy, 0. 11 Co, 35. b H.D. C. 229. 9101 Co, 29. b,
FriCni29. b, H P.C.o22g. Cont. Bro. Clergy, 21, ( Finch, 463, 11 Co. 20 b, Seethe Preambles of 21 Ja, 1
Ch fendof 3& 4 W. M. g, Par, 7 Yer 'ris adniuzed, Fitz, Coro. 461 Thar a Womsn might claim the Benefir of
theCiergy. '8 PC 134,135 Ra Fororof, 2. b 7see the Statute of Bigamy, 4 E. 1.Chis. 5 Co. De jure
Regfocceef oy v, 8 1 Claas. Lerw. £, 7 Re. Bnt. 160. a, b, 8P 34 Lete. Coagsea g1 H, 4 1L
Ploeq. Abidged, bitz, Crro. 85, 40 E. 3. 42.ph 23 Abridged, Fite. Aworney, 3.

5 or
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or fingle Wenmen, or so any Widew or Widows, or io two Wives or suore. But * VideS.P.C,

it bore fome 2 Queftion whether this Statute were not impliedly repealed pite ., .

by « & a Bh o Ma 8. while it fiood in Force, [Fhich repeaéd all Clanfés, 1. P

Ace. againfi the Oee of Rome, DTyer 101,
wecze 7. As 1o Women it is enaled by 21 Jee 1. 6. That on a Con- E,’of?cmgy,.

oiiian of(fmmf Larcenyunder the Falve af 105, being no Burglary, nor Rob- 20

bery in or mear the Hiohwap, nor a frlontons privete Tabing from the Perfon, &c. H.P-C.229.

but only {och aw Oftence for which a Mlaw wminht bave bis Clergy, they fhall be

burst i ifie Fland, and vuprijfaged, Soc.

Sei. @ Butitis enatted by g & 41 & M o, Par, 7. Tha where a
Man being conmiifod of any Felony may dewand the Benefit of his Clergys if a
Woman be convisied for the jome  or the like Offences upon ber Prayer to have
the Benefit of this Statwe, Fudgurent of Death fhall not he given againft ber up-
on fuch ConviZiion, or Execution awarded upon any Outlawry for fuch Offence,
but fhe fhall fuffer the fame Punifborent asa Man fhonld fuffer, that bas the Be-
nefit of bis Clerpy allowed hint in the like Cafe, that isto fay, fhall he burnt in
the Hand by the (Gaoler in open Court, and farther be kept i Prifon for fucha
Time as the Fuflices in their Diferetzon foull think fit, fo as the famse do not ex-
ceed onc Year's Lsrprifonment,

Seid. 9. It feems, # That one who had been guilty of Sacrilege, orof s ¢ ¢ g
breaking the Vrifon of the Ordinary, had no Right to the Benefit of the Lot B 32
Clergy, but at the b tZilcretion of the Ordinary. Lo

Seif. vo. It feems clear, © That before the Statute of 4 I1 2. 13, He Lett A xp;
who liad been adwitted to the Benefit of the Clergy, might have it a fe- I*" %
cond Time as well as the firlt, unlefs he had broken the Prifon of the yuinvz,eco,
Ordinary, to which he was committed when the Clergy was firlt allow. 2,357
ed him; in which Cafe it feems, 9 That he could not fave himfulf from ¢ g
a fecond Profecution, tho' for the very fame Felony for which lie was be- Abrisg. i,
fore convicted, unlels he could thew a Purgation. Clergy, 1o

Seit. 11. But it isenadted by 4 A. 7. 13. That every Perfon, not being 1, r,‘;f
within Orders, who bath once been admitted to the Benefit of his Clergy. eftfoons ). a7
arraigned of any [uch Offence, be not admitted to bave the Bencfit or Privilege (A::::,‘Ig,,l?:z'
of the Clergy, &c. And it isprovided, That if any Perfon at the fecond Time of 9E. 4. 28.
ashing kis Clergy, becanfe he is within Orders, bath mot there veady bis Letters A
of bis Orders, or a Certificateof his Ordinary, witne!fing the fime That then the (:1”35:'7, ’
Fufices afore whom be is fo arraigned, foall give bim a Day by their Diferetion 27 A‘;I'- b
20 bring in his faid Letter or Certificates and if be fail, and bring mt & fucha HOUE

Firz, Coro,
Day bis faid Letters or Certificate, then the Perfon 10 lof the Benofit of bis Cler- 205.
g3 as be fball do that is withont Orders. E":O Ciergy,
11 Co. 29 b,

b Yer ir forms to be holden, 26 AT pl. 1o and 2. Abridged, B o Clrgy, rr, 12, Fita. Coro, 191, 193, Thate
one who had been guilty of Sacrilegs mighr demand it asx wellas any other, And if lcems te be holden, Fitz, Co,
241,150, 419. Thatorie who had broken the Peifan of the 0:dinary had no dManner of Righeto e, Fid- ey AflL
39. Abriducd, Bro. Clergy, 120 This Poin is tadea Duerv g . 4. 28, pl go. Abridged, Bio. Clagy, 7.
TH P.C 230 8§ P.C 30 Lzt B33 Lerrer Avvog7a Lestter B 1og. Esrrer Co1;5. Letters B, DL §er the Pres
ambleof 4 H. 7,03, Boti7 A plo 4. 17E 3. 13 p', a7 Abvidgsd, Fuz Coves. t12. i feems ro hive beep
doubred where the Clerk way attainred before he firfthad the Benelic of tae Clargy. ¢ Firz, Coro. 232 a2d 10
the Books cited to Lecter C. and to the former §:&ien.

Se#, 12,
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Of Clergy. Book II.

Self. 12, But it is enalted by 28 H. &, Par, 7. That Perfons within Holy
Drders, fball be under the fame Pains and Dangers for the Offences referred to
by that Statute, and be ufed and ordered to all Infemts and Purpofes, as other
Perfons not being within Holy Orders. And it is farther enaled by 33 H. 8. 3.
Par. 8. That Perfons within Holy Orders who fhall be admitted o their Clergy,
Sall be burnt in the Hand in like Manner as lay Clerks, and fall fuffer and incur
all fuch Pains, Dangers, and Forfeitures, and be ordered and #fed for their Of-
fences of Felony, 1o all Iments, Purpofes and Conflruilions, as Lay Perfons ads
pritted to thelr Ulergy be, or ought 1o be, &c,

Seéf. 13. But it is enaed by 1 E. 6. t2. par. 10, That in all Cafes of
Felony, other than thofe in that A& mentioned, every Pemfon who fhall
be found Guilty, or confefs, or ftand Mute, or not anf{wer diredily,

thall have the Benefit of his Clergy, in like Manner and Form as before
the firlt Year of King Hewry VII. ™ And therefore it feems plain, That
where Lay Perfons are not excluded from the Benefit of the Clergy the
fisft Time 3 Perfons in Holy Orders may have it as often as they want
it, in the fame Manner as they might upon the Foot of the faid Statute
of 4 H. 7. 13. 2 except they (hall be outlawed, or challenge above the
Number of twenty, in which Cafe they are not within the Parview of
1 E. 6. which extends only to thofe who thall be found Guilty, or con-
fefs, or tand Mute, & Butb where the Crime itfelf charged againft a
Petfon in Holy Orders, is by any Statute generally excluded from the
Clergy, fuch Perfon fhall no more have the Benefit of it than if he were
a mere Layman.

Seif. 14. v is recited by 34 & 35 H. 8. 14. That divers Perfons had
been indicted and attainted, amf fome of thews Clerks convilt, and fome o7 thesm
Uerks attainted, &e. before Fuftices of Peace, Gaol-Delivery, &c within di-
vers Cities, Connties and Franchifes, &c. the Records of which Attainders and
Conviifions often, by Negligence of the Clorks, &c. baving the Rule and Kecp.
2ng thereof, had been imbezilled, and wot ready to be objelded againft fuch Perfons,
being newly arraigned before other Juftices, &e. And for that 1 “had not been
known certainly whether to refort for the fame Records, becanfe they were not 1 cr-
tiffed into any Place certain, fuch Offenders bad ofien bad the Bencfit of the (1 r-
gy where they ought wot, &c. And thereupon it is enafted, 1hat rhe Cleok
of the Crown, Clerks of the Peace, and Clerks of Alfsfe, where any fuch Atsainder,
or Convittion fhall be fo had, fhall certify a Tranfeript, bricfly containing the
Effil? of every fuch Indittment, &c. and Clerk attainted, &c. that is to Jay, the
Nasse, Surname, and Addition of every fuch Perfon, &e. and the (. ertainty of
the Offince, &e. and the Day and Place of his Attainder or Conviction, e,
and the Day and Place of his Offince, &¢. before the K ing in his Bench at
Weltmintier, there to remain of Record for ever, within forty Days aficr fuch
Attainder, &e. if the Term be then, and if wot, then within twenty Days af-
ver the next Term, &c. on Pain of 405, &c, And that the Clerk of 1he
(I,';-afm in the King's Bench, fball receive the fame withont Fee, under the lile

qm.,

Sel?. 15. Provided, That if there be more Perfons contained in any fuch
Indictment, ather than fuch Perfon fo attasnted or convicted, that then Juch
Clerk fhall certify fuch Tranfeript only © comcerning the Perfon or Perfons fo at-
tainted or convigted, whick fhall be as effectual againft fuch Perfon and Perfons
againft whons it fhall be o ol jected, alledged or pleaded, as if ‘the very Record
were prefent,

2 Sed, 18,
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Saft. 16, And 1 farther enafted, Thae the fiid Clvk of the Crinve in
the King's Bench, fhail at all fuch Tiwies arthe Fuftices of the Gaol-§ Yelivery,
or 3.';{11':'(6: of the Peaie, tx every County within this Realm of Enalind,
do write unto bim for the Nemes of fuch Porfuns, which be fo astainted or cap-
i, and certifieed in the faid Bench, ball incontinently certify the faid Nasr
and Sirnames of the faid Perfons, with the Canfes why and whorefore they were
conwirfed or attainied, wunto the Juflices of Gaol Delivery, or “fujlices of the
Peace, &c. an Painof acs, .
Sefd. 7. Buricis provided, That this A frall not extend to the Clerks of
the Cromn, &c. in Wales, or Chelter, or Countios-Palatize vf Lancafter an f
Durham, to sease any Tranfeript of any fuch Atiainder er Convillion, befurethe
King's Jujlices of bis Counties in ¥WVales, &c. _
Se#. 18. it feems, 2 That the Juftices may, by Force of this A, wiite® D¢ 2.
in their own Names to the Clerk of the Crown in the King's Bench, for® %
a Certificate of the Tranfcript of an Artainder or Convidtion, an:d need
not do it by Writ in the King's Name vnder their Veffe, e, whichis
required > by the Confiru&ion of 2 & 3 E, 6. 24. where the Jultices of ¢ ;0%
one County write to thofe of anotber forthe Certificate of the Attatnder, 55~
or Acquittal of the Principal, in order to proceed againl the Accefiary,
And the Reafon of the Difference 15, becaufe in this falt Cale Juitices
write to Juflices, betin the former to an Officer only.,
Seif. 19, It is farther provided by g3 & 4 W, & M. 9. Par. 8 as fol-
loweth, Forafmuch as fuch Mesn azd Wouten who bave oace bad their Clergy,
&e. may bappen to be indiTed for an Offcnce commitied aftereards in fome
other County, DBe it thereforc enaried That the Clerk of the Crows, Ulerk o
the Peace, Clerk of the Ajfifes where fuch Mwn or Woman ffail be conviFed,
foadly at the Requefl of the Proficator, or any other in their Mijeflics Behalf,
certify a Tranfeript f:riﬂﬁy, and in few Words, contair g the Ejﬁaif" and Tengr
of every Lndiifuient wed Conviltion of fuch Man or Woman, of his or ber ha-
wing ihe Besiefit of the Clerny, &e. and Addition of every fuch Perfon or Per-
Soms, and the Certainty of the Felony and Conuviflion, to the Fudges and Fuftices
in fich other County where fuch Maw or Woman fhall be indicied, which Certifi-
cate being produced in Court, fhall be fufficient Proof that fuch Man or Wontan
have befare had the Bencefit of Clerg y, &c.

-

As to the fecond Point, 2iz. For what Crimes the Benefit of the Cler-
gy, or rather of the Statute may be demanded, I (hall premife,

Seif. 20, Firft, That it feems to be generally agreed, That by.the Com-
mon Law it is demandable as well apon an ¢ Appeal as Indi@tment, for,
any Crime whatfoever, which fubjetts the Offender to the ¢ Lofs of Life!s.p.cC.
or Member, except ¢ High Treafon, (whether againlt the King's Perfon 14 Lot E.
or f not,) and Sacrilege s for the firlt of which the Common Law feems y ey

to give the Offender no manner of Right to the Benefit of his Clergy, and Firchof

ri Ce, zg,

for the later to have it left to the Difcretion of the Ordinary, as hath 1o #*
been more fully thewn, Seé?. g, Lﬁ P.Ecm.
ofl B,

Firz. Core,
2%3. 19 1 6 g7.pl. 101, Abridged, Fitz Coro 8. Bro. Clergy, 6 Fin: 2 Inft 834, F Soir appesns fiom
rhe Bockscited to Letter E Yer HLP. C. 330, 2nd 21 Co 29 b. and Bro. Clergy, 25, yr. i fecms 1o be hal-
den, That by the Common Law Clergy was excluded from fuch Lligi Tresfon only a5 was ageingt che Peclun of
the King  But Buere vprn what Ground ¢his isholden. And fee 17 E 3. 2:Cern ch 5
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*vieS P Co et 21, Seeondly, That it feems to be doubtful, 2 wh¢ther it were
12k B demandable at the Common Law for Petit Treafon ; but rhis was
Finenof  fettled iy 25 E. 3, declero, Ch, 4. which exprelly ailows it for awy Trva-

Law, 463 - fons, or Felonics, touching other DPerfons than the King kimfeif, or bis Rojal
) Cooap by !

b Supea, LR, lﬁ'rffﬁifﬂyo i . . ) . i ] ]
2§ .5-{??-“ Seer. w2, Thirdly, That afeer this a Conltruttion & prevailed, Thee Clers
i:l[,'l ot gy might be denied to Telons charged as infidiatores vizrvm, & depopala-
<UL v .G Fgres agrorum, but thisis remedied by 4 H. 4. 2.
3333 From thiefe Premifies it (cems to be gencrally agreed, ¢ That the fol-
lowing Conclufions neceflarily follow ¢

Sect, 22. Firft, So far as a Perfon, who in Refpet of his Orders or

45.0.C 124, Learning, or otherwife, is qualified to be admnitted to the Benefit of the

115,96 Clergy, is deoied it in Refpeét of his 4 Crime, not amounting to High

H-P.C 52 Tresfon or Sacrilege; fuch Denial mauft be grounded on fome Adt of ¢
«H 1.C Parliament, made fince 25 E. 3.

T pC Sect. 24. Secondly, Where ever an Offence is made Felony by Starute,
235, it T fhall have the Benchit of the Clergy, unlels it be exprefly excluded

sl Gt from it.
§'r'9[;':.3314 Seet. a5. Thirdly, Where-ever a Perfon is denied the Benefic of the
Letr. A.13e Clergy, in Relpedt of a Statute, exciuding it from the Crime charged a-
I,,'g"t,“(': 3o, 8210l him, the ¢ Indittment or Appeal, and the I Evidence thereon, muft
Lete 8.~ exprefly bring his Cafe within the Words of {uch Statute : And there-
?‘;Yl;ﬁf- II-“» fore, it a I Murder be not exprelly laid, and proved to have bezn done
so. ¥P* of Malice prepenfe s and the Offence of an Acceffary ¥ hefore, to have
i 11.0.C133 been done malicioully 3 and thet of a T Cut-purle clum & fecrete a perfona,
PG B the Offender fhall have his Clergy.  And agreeably bereto hie hath
Dyer 161, been adjodged, ® That an Indi&tment of Robbery in gredam via Regia pe.
rl. 24 deflri ducent’ de London ed Hlington, thall not ouft the Offender of the
n B8 paneit of his Clergy 5 becaufe the Words of the Stazutﬁ o to this Pur-
v & 6.1 pole are In, or abant, or near the Highuay, Yet it hath been adjudged ©
o e }l)'hat an Inditment againft a Man as Accellary to Murder before the
a3, Fag, by the Words malitisfe excitavit, mevit, & procwravit, &, is {uf-
1 and. 195 ficient to out the Offender of the Benefit of the Clergy, by Force of 4 e
oy if’ Y. s Pho & M. the Wo:ds whereof are, That all Perfons who fhall malicionf-
p1_'_<9'_2 Iy command, hire, or counfel awny Perfon, &c. which are not exprefly pur-
;’f 355 Aved in fuch Indi@kment.  But the Counfelling another being neceflsrily
THP.Coye, included tn the Moving, Procoring, and Exciting bim, which therefore
25&3;54} are tantamount in Seafe, and t;iﬂercnt only in the Mam;er (:cf ﬁx preffion,
< " fuch an Indiftment is as P much within rhe Statute as if it followed the
E‘I};Sﬂ. 8. very Words. ~ Alfo it hath been 9 adjudged, That in order to ouit a
f"i o ’;?i:' 3 Man of the Benefit of the Clergy by Force of a Statute, which takes it
iz Par e, @way from a Capital Offence at Common Law, there is no Need that the
-;16'4 i > IndiCtment or Appeal conclude contra formam Statuti, becau{e the Statute
o g dothno way alter the Nature of the Offence, but only leaves it to its
1955 proper Judgment, and takes away a perfonal Privilege of Exemption
LITF][:SILI from {och Judgment,
3 Seif. 16, Fourthly, A Statute excluding the Principals from the Bene-
cSeBor  fit of the Clergy, doth * not thereby excluds the Acceflaries before or
Che o Sedt o e 5 Neither [ doth a Statute, excluding the Acceflirics, thereby exclude

1 Vrnt,'JIQ.

v See B, 1.Ch,

3. Sefhg. Cho 3o.8c&. 7. H.P.C. 7,48 231 11 Co. from 3p to36. ¢ And aps  Dyer, 09 pl 5o
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the Principals.  And it (cems agreed, * That where a Statnte exclades *H. 0 € ;.
thofe from the Clurgy who fhall be found guilty of Petit Trealon, Mar- 5%
der, Burglary, Robbery, or any other Kind of Crimes, it thall be con- IIJ;}T; o
{trued to intend only to exclude the Principals, and not Accefliries be- 59r.'33.-pf'.'3=
fore or after, notwithltanding rhey are certainly in a high Degree Par- 5%
takers in the Guilt of the Principal Offender, as hath been more fully
thewn Chap. 29. Seiis 13, 14. Yet inafmuoch as fuch Statutes taking away
a Privilege of {o high a Confequence to the Subje, cught to reccive the
firicte(t loterpretation 5 and the Words of them may, without any mag-
ner of Strain, or Repugnarice o the gencral Rules of Law, bet:ken in
fuch a Senle as will include the Principals oely 51 do not know that they
have ever been carried farther.
Secf. 27. Fifibly, Where Clergy is aliowable, it fhall be as much al-
lowed to ore who ftands ® Mute, or Challenges pereniptortly ¢ aboye VH.P. C,
the Nunber of twenty, oris 4 oatlawed, &«. as to one who s convidted 21"

by Verdit or Confeliion, . ?Zi’ 8 3.

Sect. 28 Sixthly, A Statute Taking the Benefit of the Clergy from Ssre, <h. 50,
thofe who {hall be found guilty, doth not < thereby take it from thofe S,b 2t
whe {tand Mute, or challenge percmptorily above the Number of rwenty ?li '?:es’.ssu*
or are ontlawed, ¢re. Bat it feems f clear, That a Statute Taking it a. Cort Firz.
way-from thofe who thall be found Guilty, extends 15 well te t'h:.;fg who imf.j 18’;,
fhall confels themfelves guilty upon Recerd, as to thole who fhall he I";B-' m
found guilty by Verditt; for as the later are found guilty by a Jagy, A Bre
fo are the former by the Court, and their ConviGion beine from thcin: rf'if;gi’:)?;,_
own Mouaths, is of the highelt Nature po{libte. ? COH PGy

Sed. 29. And now | fhall endeavour to thew for what Crimes Pos- f\:,}'i's' .
fons .are excluded from the Benefic of the Clergy by Statutes made s Ty W,
fince 25 E. 3. which Dbeing fomewliat perplexed and iatricate, 1 Mhall, &%
for the better clearing of this Matter, firft take 2 gencral View of thole Lo
Statutes {o far as they are in Force at this Day, and then thall more di- S23¢ 4 W
ftinfly confider them, as they particalarly concern the feveral Kinds of .‘“'";f";:‘f“'u .
Capital Crimes. ybaa

Seff. 2o. The firft of thofe Statutes 1 (hall take Notice of, is 23 A 15+ W&
8. Ch. v. by which it is enatted, Par, 3, That uo Perfon who fhall Ie found LG Pt
quilty, afier the Laws of this Land, for any manner of Petit Treafon, or for 700 Co%
wny wilfil Murder of Malice prepenfed, or for volbing any Churches, Chapels S Co. 2y
or other Holy Places, or for robbing of any Petfon or Perfons, in their Duwel.
ting Vloufis, or Dwelling Place, the Qwner or Diweller i the fame Floufe, bis V55 12
bis Children, or Servants, then being within, and put in Fear and Dread by the
[ume, or for vobbing o any Perfon or Perfons in ov near abont = the Flighways, or 50 Befte’s
for wilful burning of any Dwelling-Houfes or Barns, whrein any Grain of Corn Palea it
hall happen to be 5 wor any Perfon or Perfons being Jound guilty of any Abetment, the Weid a
I-_’mc'nrewe?rt, Hf!ping‘ Maiptaining, or Cwmffrfﬁrgq of. orto any fuch Petit T;—g_qj f';'”‘,'?i”::A
fons, Murders or Folowies, fhall be admitsed to bis Clergy 5 fach ar be mithin W o0s wear.
Holy Orders only cxcepted. :

 Sect, 3. Nore, That this Statute extends 8 as well to Appealsas to In- 4 ;0o 55
dictments, and to thofe who fhall confels 1, as much as thole who fhall 5 3
plead and be found Guilty; for the Words are general, That a0 Perfon ~ S0 S5
who (Mall be found guilty, after the Laws of this Realm, &c. fhall be addwitied 1o )5.': Cog . b,
bis Clergy, &c, But it extends not t to Perfons outlawed, and was cafily = 3 e Pree
evaded ¥ by Perfons brought to their Irials, by ftanding Mute, or chal- :'{‘bﬁ';“hi
lenging peremptorily abave the Nomber of twenty, whereby they pre- and 11 Co.
vented their being found guilty. 3w b

Seff g2
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Sefl. 32, But thefe two lat Defelts are provided for by 25 H. 8.
Ch. 3. by which it is cnadted, Par. 2. That every Perfon who fhall from
thenceforth be indicted of Petit-Treafony willful burning of Houfer, Murder,
Robbery or Burglary, or other Felony, according to the Tenor and Meining of
23 H. 8. and thereupon arraigned, and to ftand. Mute of Malice or froward
Mind, or challenge peremptorily above the Number of twenty, or elfe will nof,
or do mos anfver diveltly to the fame Indictment and Felony, whereupon be is fo
arraigned, fhall from thenceforth !a]é' the Benefit and Privilcos of hiv Clergy, in
like Manner and Form as if ke bad direiily pleaded to the fume Petit Treajn
Murder, Robbery, Burglaiy, or other Felouy, wherenpon be is fo arraicmd, andl
thereupon bad been found guilty, after the Laws of the Land. )

Sect. 33. But this Statute extends pot ® to thofe who are ontlawed, a-
ny more than 23 H. 8. ncither doth itextend to Appeals, nor to Accel-
{aries before, both of which are included in23 H. 8.

Sect. 34. After came the Statute of ¥ E. 6. r2. Par. 10, That wo Per-
forr who fball be in due Form of the Laws attainted or convicted of Murder, of
Moalice prepenfed, or of Poifoning. of Mdlice prepenfed, or of breaking of any
Houfe by Day or by Night, any Perfon being thes in the fame Houfe where the
Jazze Breaking fhall be commilted, awd therehy put in Dready or of robbing any
Perfor in the Highway, or near the Higlway ; o for filonions flealing of Horfes,
Geldings,or Mares s or of frlonious Tating of any Goodsout of any Parifh Chureb,
or other Church ov Chappely or being indicied or apeealed of any of the fame Of.
vz, aud theveupon fonnd grilty by Verdici of ¢ rocloe Mew, or fhall confefs the

2

i .

Jre upon bis Arvasgnments or will not anfwer directly according to the Laws of
this Fedlne, er foall fhand wilfelly, or of Malice, Mute, fhall not be aderitted to

ihe Il efft of bis Clergy, And thatin ofl other Cafes of Felony, all Perfons that
fhall be arraigned, or funnd guilty wpon their Arraignmenty or fhall confefs, or
Hand Mute, in Form aforefad, vr will not anfaer diretly in Form aforefaid,
fhall have their Clergy in the fanze Manner as before the firft Tear of King
Henry VIIL ”

Sect. 35. Note, That this Statate extends as well 1o b Appeals as to In.
dichments, in which Refpe it is more fully penned than 25 H. 8. And
that it extends to Perfons in Holy ¢ Orders,as much as to Lay-men, and
to all Perfons atrainted in general, and confequently to thole who are

outlawed, in which Refpedks it is more fully penned than cicher, ¢ 230r

B o s FIL 8. Yet it hath feveral confiderable Defedrs; as,

Seft. 36. Firif, In that it doth not exclude thofe from the Benefit of
the Clergy, who challenge above the Number of twenty ; fo that it is
cafily made ineffedtual f by taking fuch Challenges, as ro Crimes ex-

,.'\-':P' .;-:.a-: ** cluded from the Benefit of the Glergy, by this Statate, and no other.
Sl j it g feems plain, That a Perfon
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* But as to the Crimes within 25 Al 1. it s
that takes fuch Challenges might be excluded from his Clergy by force of

A- (hat Stattite even before it was revived by § & 6 E. 6. fet forth more at

Large Seff. 42, &e. becaufe 1 E. &. reftores the Benefit of the Clergy, as
it was before the Reign of Henry 8. to {uch only as fhall be found guilty,
o confefs, or ftand Mate, or not anfwer direltly, and confequently B
above the Number of twenty, fecm clearly to be

excluded in the fame Maanner as if 1 E. 6. had never been made,

to be ciherwifs hoblen, ¥ #uie LB C. 239,

Sect. 37,
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Seft. 37. Secondly, In that it omits Acceffaties in ths Clofe whih
takes away Clergy, but includes them in that which reftores it, whichis
general as to all Ca'es of Felony, not mentioned in the A&, whereof
any Perfon thall be found guilty, and confequently as to Acceflarics
wholly takes off the Force of 23 H. 8. which extends | only to thole -, ...
who thall bz found guilty, and is the only Statute in this Reign which ex- Sl 30054
cludes Acceflaries from the Clergy. And accordingly we find, 2 Thar FARRECRAE
after this Statote Acceflaries were admitted to their Clergy, in the fime 15,5 iy
Manner as before the Reign of Henry 8. till the making of 4 & g Ph, &
Mar, fet forth more at large Sef?. 43,
Se. 38. Thirdly, In that it alfo omits Arfon in the Clanfe which
takes away Clergy, but includes it in the general Words of that which
reftores it, and confequently reintitled thofe b Convid of it to the Cler- »,, ¢o ;;,
gy, in all Cafes but that of challenging more than twenty, tili the 12 ¢e
making of 5 & 6 E. 6. as thall be more fully hewn hereafter, S
Seff. 39. Fowrthly, In that the Claule which oufts Horft.ltealers of
their Clergy is worded in fuch a Manner as makes it doubtful whether
it extend to thofe who fteal but one, which occafioned the Making of
a*¢& 3 E 6. 33. which declares, That a Perfon felonionfly flealing one Horfe, . s
Gelding, or Mare, fball be put from his Clergy in the fame Manner as if ke bad oJo' o7
been inditied, or appealed for flealing of two, &c. '
Seft. 40, Eifthly, In that the Claufe which oufts Houfe-breakers of their
Clergy, is not worded in fuch a Manner as folly brings their Offence
under the Notion of Felony 5 for it is thus exprefled, Any perfon who fhali
be attainted, &c. of breaking any Houfe by Day or Night, any perfon being there-
in and put in Fear or Dread, &c. But fuch a Breaking, even in the Night
is no Felony unlefs it be done with an Intent to commit a Felony, whicli
makes it Burglary , neither can it be Felony,if done in the Day with any
Intent whatfoever; for tho’ a Felony follow, which may make the Houfe-
breaking, done with an Intent to commit it, properly enough to be called
felonious : Yet it feems, That it cannot make it become  a Felony, be- < ver 4.,
caufe it is not reducible to any Species of Felony. And thercfore the Sta~ for this Mor.
tute muft be fupplied by a reafonable Intendment, and 4 conftrued to mean £, f,”;‘rb’rf
fuch Houfe-breaking only as amounts to, or is attended with Felony. <4,
Sett- 4u. It fs < holden by Sir Edward Coke, That Piracy was reftored F5: G 126,
to the Benefit of the Clergy by this Statute; but as to Piracy on the High 11 Co. ;

11 Co, 30.b
Sea, the contrary hath been {olemnly * adjudged and confirmed by conftant s
Experience, and is certainly agreeable to the f legal Notion of Piracy in o, 5 o5
2 "
other Cafes; which being a Capital Offence by the Civil Law only, (even Lett A
after the Statute of 28 H. 8, 15, which altered not the Nature of the Oience, " Co.31.b.
but only the Manner of the Trial) fhall not be included in a Statute (peak- ¢ i oyt
ing generally of Felonies, which (hall be conftrued only of thofe Felo-  Moor 756,
nics which are {uch by our Law 5 a5 thofe Piracies are & which are com- [ SHg
mitted in a Creek or Port within the Body of a County, but no o. 111
ther. 'Lorch gy,
Secf. 42. The next general Statute relating to thefe Matters, is s & & ... chosr.
6 E. 6. 1o which firft recites the above-mentioned ¥ Claufe of 23 4. ¥. #&.51.
concerning Clergy, and takes Notice that it was defeltive in omitting (0" "™
thofle who rob, &v. in one County, and remove the Thifg taken into
another, and there are tried, & and that this Omiflion was {upplied by
25 H. 8. and that the faid Statute of 2¢ H 8. was in this Refpedt made
ineffeCtual by 1 E. 6. 12. which reftored Clergy as it ftood before the
Reign of F, 8. to all the Felonies net therein mentioned 5 and that by Rea-
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fon of the faid Statute of 1 E. 6. divers Perfons had committed Robbaries,
€. in one County, and after had been taken, &, and tried in another,
and there had their Clergy, which they would not have had, if the faid
Seatute of 25 . 8. had {tood in Force; and then goes on in thefe Words,
For Redrefs whereof from henreforth to be had, be it enaded, &ve. That the

aid AZ7 made in the faid 1 5th Year, tauching the Pulting of fuch Offenders fram
J 3 4 4

their Clergys and every Article, Claufe and Sentence, contained in the fame,
touching Clergy, fhall from benceforth, touching fuch Offences, from benceforth
to be committed and done, fland, remain and be in full Strength and Vertue,
in fuch, Manncy and Forsme, as it did before the Making of ihe _ﬁ:fd At in the
firft Tear of the Reign of onr Sovereign Lord the King that now is: Any Clanfe,
Article, or Semtence comprifed theresn to the comtrary notwithftanding.

Sel¥. 43. 1t was for fome Time a great Queltion, VWhether this Sta-
tote revived 25 H. 8. for the Whole, or only for fuch Part of it which
relates to Felons removing the Thing felonioufly taken into a different
County from that wherein they took it, and there tried, & And Siv
a Willium Staundforde inclines to the later Opinion; becaufe the W ords
are, That the faid ATl made in the faid 25th Year, tonching the putting fuch Of-
fenders from their Clergy, fhall be vevived, &e. where the Word fueh fhall
have Relation only to the Offenders mentioned before; which are thofe
who fteal in one County, and remove the Thing {tolen into anothery
and this Objection is firengthned ® by the Title of the A&, which is
only this, That fuch as vob in one Shire and fly into anotker, fhall not kuve
their Clergy.  To which it may be added, That all Statutes which take
away Clergy, are to be conftrued {trickly in fevorems vite. Yet it hath
been adjodged ¢, and i3, as I rake it, fully 4 (eteled, That this Statute re-
vived 25 [, 8. as to every other Part of it a8 well as that concerning Felons
carrying the Thing ftolen from one County into another ; for granting that
the Makers of the Statute of 5 & 6 E, 6. had the Cale of {uch Felons
principally in their View 5 which appears pretty plainly, not only from
the Title of the Statute, but alfo from the Preamble and Purview, for
the Preamble exprefly takes Notice of no other Mifchief from the Re-
peal of 25 H. 8. but only this, That thereby many of {uch Felons had
their Clergy; and then follows the enacting Clanfe, which begins in
thele Words, For Redrefs whereof and then goes on, be it enaifed, %c. That
25 H. 8. touching fuch Offenders, and fuch Offences, remain in full Force. Yee
confidering thae the Statute of 5 ¢ é E. 6, begins with a Recital of the
whole Claufe of 23 H. 8. wherein there are feveral other Offences con-
tained, and that the Words, Such Offenders and fuch Offences in the enad-
ing Claufe of 5 & 6 E. 6. may properly enough refer to them, as well
as to the Offence of the Felons mentioned next immediately before: And
fasther confidering that the Words, Sweh Offenders and fuch Qffences, may
properly enough be taken to include alf fuch in Mifchicf, and fuch in In-
convenicnce, according to the received € Conftruction of the Word fuch, in
fome other Statutes, and « forsiori, thofe in greater Mifchief and greater
Inconvenience,as almoft all the other Offences fpecified in 25 H. 8. are
as for inftance, Petit Treafon, Murder, Arfon, &« and it is a received
£ Conftrulticn of penal Statutes, to extend them to all Cales that come
within the Meaning of the Words. And it would be abfurd to imagine
that the Makers of the Starute intended to put thofe who carried Goods
ftolen into a different County, in 2 worfe Cafe in fuch County than in
that wherein they (tole them, as they muft be, if 25 H. 8. were only re-
vived againft them wherc they carried the Thing {olen into a different

3 County;
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County; for by fuch a Conftration they would have been excluded
from the Clergy, in the County whercin they committed the Rob-
bery by 1 E. 6. 12. only, which not extending to thofe who challenge
above the Number of twenty, might eafily be evaded; whercas in a dif-
ferent County they would be excluded from it in fuch Cafe by 25 H.
8. To which may be added, * That the firft Sentence of the Purview
of s & 6 E. 6. vin, That the fuid Aif of 25 H. 8. touching the putting fuch ' ** Go. 34.
Offenders from their Clergy, had been {ufficient, if no more had been intend-
ed but the Excluding thofe who rob in one County and fly into another;
and therefore it is moft natural to intend that it was the Meaning of
the Makers of the Statnte, by adding thofe farther Words, That every
Article, Clanfe, and Sentence in'the fame, touching Clergy, flall, toncking fuch
Offences, remain, &c. to revive the whole Statute fo far as it related 1o
Clergy.
Seit. 44. And fince the whole Statute of 24 H. 8. is revived, it
follows by a neceffary Confequence, That fo much of 23 H. 8. alfo as is
exprelly affirmed by it, is revived alfo. And therefore fince 24 H. 8.
having recited the Claufe of 24 H. 8. concerning Clergy, and the Mif-
chief that it extended only to thofe who are found Guilty , expreily
enadls, That whoever fhall be indiited of Petit Treafon, wilful burning of Houfer,
Murder, Robbery or Burglary, or other Felony, acccording to the Tenour and
Meaning of the faid Statute, and fland Mute, or challenge pevemptorily above
twenty, &e. fhall lofe the Benefit of the Clergy, in like Manner as if he bad
pleaded, and been found guilty 5 whereby it affirms and inforces the 23 A.
8. as to thofe found guilty of fuch Crimes; it follows by a neceffary
Confequence, That Perfons not in Holy Orders found guilty of Petit
Treafon, or ® Arfon, which were omitted by 1 E. 6. are excluded from * 11 Ce.14.
the Clergy by 23 H. 8. thus affirmed and enforced by 24 H. 8. and con- Y Coags
fequently revived by s & 6 E. 6. 23
Se. "45. But it is obfervable, That the faid Statute of 25 H. 8, Cms.Swvil,
wholly omits © Acceflasies, as well as t E. 6. But to remedy this De- ‘s’_ﬁia,pé_gf;;,
fedt, it is enabed by 4 & 5. Pb. & M. 4. Nhat every Perfon that fhall ma- < vide fupra,
bicionfly conmand, bire, or connfel any Perfon or Perfons, ta commit or do any S°8-33.
Petit Treafon, wilful Marder, or to do any Robbery in any Dwelling-Houfé or
Honfes, or to commit or do any Robbery in or mear the Highway in the Kealrs
of England, or in any other the Queer’s Dominions, or to commit or do any
Robbery in any Place within vhe Marches of Bngland againft Scotland, or will-
Jully to burn any Dwelling-Houfé, or any Part thereof, ot any Barn then baving
Corn or Grain in the fame, that then every fuch Offender, being outlawed shereof
or being thereof arraigned and found guilty by the Order of the Law, or being
otherwife :'mfﬁ;{y attainted or convicfed of the fame Offence 5 or being arraigned
thereof, do fiand Mute of Malice or froward Mind,or do challenge pevem forily
above the Nuwmber gf twenty Perfons, or will nok anfiver diref7ly to_fuch Opﬁme,
Jkall not have the Benefit of bis Clergy.,
Sel¥. 46. 1t is obfervable, 1. That this Statute is general as to all Rab-
beries in any Dwelling-Houale; Yet it feems to have been always taken
awa 4 reafonable Conltro@tion, That it fhall be reftrained to fuch Rob- | c
beries of chis Kind as were excluded from the Benefit of the Clergy, by 473"
fome former Statute 5 for it cannot be well imagined cHat the Makers of #ide H.P.C..
this, or any other Statute, intended in any Cafe to take away Clergy from 235:235.237.

the Acceflary, where the Principal is left to the full Benefit of it. i:;rﬁ';is]:

S 47,
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Sefi. 47. 2dly, That an Indidtment, or Appeal, in order to ouft an

Acceflary of his Clergy by force of this Stature, mult e prefly purfue i,
in Subltance # at leslt, as hath been already thewn, §efi. 5.

Seit. 4B. 1t is farther enaled by 3 & 4 W, & M. 9. Par. 3. That if

any Perfon or Perfons whatfocver be indifled of any Offence, for which

by Vertue of any former Statute, ke or they are excluded from having the Be-

- nefit of his or their Clergyy if ke or they had been thereof concified by Ferdict or

Confeffion, if he or they ftand Mute, or will not anfiver direiily 10 the Felony, or
fhall challsnge pevemtorily above the Nuwmter of twenty Perfons returned to be on
the Fury, or fball be outlawed therenpon, fhall not be admitted to the Bewefit of bis
or their Clerg y.

doncex msalia Sef?, 49, But Note, That this Statute extends not to Appeals, nor to
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Offences made Felonies by fubfequent Statutes.

And now I am in the fecond Place more diftinétly to confider the fe-
veral Statutes which take away the Benefit of the Clergy, {o far as they
particularly relate to the feveral Kinds of Crimes; for the better Huftra-
tion whereof having referred the Reader, as to the Felonies made fuch
by Statute, to the {everal Chapters in the firt Book wherein fuch Felo-
nics are handled, I thal) here confider the Statutes which take away Cler-
gy from Capital Offences at the Common Law, under the following
Heads, as they relate,

1. To Petit Treafon.
2. To Homicide.

3. To Larceny.

4. To Sacrilege.

5. To Robbery.

6. To Burgtary.

7. To Axlon.

Seft. 50, And firlt as to Petit Treafon It is certain, that by Force
of 23 ¢ 25 H 8. revived ® by § & 6 E. 6. the Principal not being a
¢ Clerk in Holy Orders, i3 excluded from the Benefit of the Clergy, up-

"on a ¢ convidtion, ¢ ftanding Mute, or Challenge of more than twenty,
upon an f Indi¢tment.

Sect. g1, And Sir 8 Matthew Hale (cems to be of opinion, That the

« wde fuprs, Principal is likewife oufted of his Clergy, by 23 H. 8. in appeal of Pe-

32:35-

I Fide fupra,
feét, 33,
FHECa132
b Pide ﬁl‘bﬁ’,
{C&- 4] . 1.*.

*pide fupra,
fedl. 34, 35.

“Borcha

fedd 6..

tit Treafon, if he be convict by Verdi& or Confeflion, but not in other
Cafes; But Quere, How this can be? For fince fo much b only of 23 H,

. 8. feems to be revived, as is affirmed and enforced by 25 H. 8. and that
no way extends to Appeals but only to Indictments, it {cems difficul to
make out that any Part of 23 H. 8. {o far as it relates to Appeals, is re-
vived by 15 H. 8.

Sei7. 52, But I would rather incline to think that the Principal in an
Appeal of Petic Treafon may be excluded from his Clergy by 1 1 E. 6,
12. i all Cafes except that of challenging above the Number of twenty,
under the Words Murder of Malice prepenfed in that Statute 5 becaufe all
Petit Treafon, in the very Notion of it, neceflary ¥ includes fuch Mut-

" der and more. .
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st 53 However the Makors of 4 * & 5 Ph & M. 4. feern plain-  vide fipre,
Iy to have been of Opinion, Thar the Principals in Petic Treafon are - #5-
exclnded from the Clergy in all Cales as well upon an Appeal as indi&-
menty becanfe they have in all Cafes exprelly excluded the Acceflaries
malictoully before, "zs well tpon an Appeal as Inditments and ® it can- « V.de it Co.
not be wall tagined chae they intended ro make the Law more {evere a- e a
gaioft them than againtt the Principals. f‘c& i
Se. 540 Swondly, As to Homicide: It i¢ certain that wilfal Marder
of Malice prepented is excluded from the Benefit of th
cittments ta all Cafes by ¢ 23¢9 25 H. 8. and b

S, 55, Alfo it feetns £ to be the Opinion of Sir 8 Mathey Hale, s‘,’;,;;}f‘i“
P [ . . -Aae fupre,
That it Iikewile is excloded from the Clergy in all Cafes as well upon Ap- sea, 12, 53.
peals as Indidtments, but this feems queftionable 5 for Appeals are cer- ﬁV*"ffﬁ*Pg:s
tainly not " within 25 /7. 8. and b therefore Gince (o much anly of 23 H. ?i?p’é,f
8. is revived by 5 ¢ 5 E. 6. as is affirmed and enforced by 25 H. 8. 1 v ride jigre,
do not {ee how it can be revived as tq any Appeal. From whence it & 43,43,
feems to follow, That the only Statute which exprefly exclodes them ’
is 1 K 6, 12. which i omits the Cale of challenging more than twenty, | ¥ide firs,
Neither is this Defect fupplied byse 4 W & M 9. for this extends * §°§;;3,*;;3§_’
only to Inditments. 48, 49-
Seif. 56, Bar Acceffarics malicioully before to fuch Murder are ex-
prefly excluded from the Clergy in all Cafes, as weli upon Appeals as
Indictinens by 4 & 5 P. o M. 4. and how far the Principal may o Lerehy 1 7% rr
in Iike manner be implicitly excluded alfo in a1l Cafes, I thall izave to be o Tars,
confidered. 5:&. 46,53,
Sett. 57. By v Fae 1. 8. He that Mall be ronvidted by Verdit of
twelve Men, or Conteffion, or otherwife according to the Laws of this

Realm, of Homicide, by {tabbing, (but not thofe who abet them, de. for
which 1 thall refer ¢o f3eof; 1. Chap. 30. Sef7, a, 5, ) thall be excluded
from the Beoefit of his Clergy, ore.,

Seff. 58. And this Statute feems plainly to extend 85 weil to Appeals
as Indittments, but not to the Cale of (tanding Mute, or challenging a-

bove twenty, ¢, But thole wio arc indicted of fuch Manflaughter are
excluded from the Cle

rgy m all {uch Cales, as well as o a Coavittion,
by 3 o 4 148 > M. 9.

Thirdly, Larcen
lowing Cales,

e Clergy vpon In-
y1¢FE 610, < Fide fuprs

Supra §.£.
48,41

y is excluded from the Benefit of (he Clergy in the fol-

L. In that of a felonions (ecret Taking from the Perfon,

2. In that of Horfe-ftealirig,

3. In that of fealing from a Shop or Dwelling-Houfe, e,
4. In that of ftealing Woollen Manufactures from the Tenters,
5. In that of ftealing the King's Naval Stores.

Seff. 59.  And firft, As to a felonious fecret Taking from the perfon »
It is enalted by 8 Eliz. 4. That no Perforr who fhall be indiZed or appeai-
ed for felonions Taking of any Money, Goods, or Chattels, from the Perfor
of any other, privily without his Krnorledge, in any Place whatforver, and
thereupon found gty by Vivdii of twelve Men, or fhall confefr the famse up-
on bis or their Brvaignment. or will not anfer directly to the Jame according to
the Laws of the Realn, or fhoall fand wilfully or of Malice, or obflinately Mate,
or challenge peremptorily above the Nunthor of tweuty, or fhall be upoy furck In-
Ridlment o Appeal ourlawed, fodl be adwmitted 10 bis Clergy, Sic.

Unogu Seff. sa.
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MaeSelt 26, Seff. 60. But Note, That this Statute extends not to any Acceflaries
4545 before or after,
vide fuprs,  SeGl. 61, Seromdly, As to Horfe ftealers: It feems that they are #
St&-34 39 oufted of their Clergy in all Cafes, as well upon Appeals as Indi@ments,
by 1 E. 6. 12. and 2 & 3 E. 6. 33. by the later of which Statutes it is
enaled, That all Perfons felonionfly Taking or Stealing any Horfe, Gelding or
Mare, fhall not be admitted to the Privilege of the Clergy, but fhall be put froms
the fame, in like Manner and Form as though they had been indified or appealed
for felonions Stealing. of two Horfes, two Geldings, or two Mares, of any other,
and thereupon found guilty by Verdict of twelve Men, or confeffed the fame up-
on their Arraignment, or fland wilfully or of Malice Mute.
SS.PCoras.  Seff 62, It feems a reafonable b Conftrution of this Statote to ex-
{f’;‘gfsc' tend ic as weil ro thofe who are outlawed, or challenge more than
Y twenty, a3 to thofe who are found guilty by Verdi&t, ce. becaufe it is
general, That all fuch Perlons fball be put from their Clergy, &c. in fuch
Manner-as if they had been found guilty, &c. and if they had been found
swra, 34, guilty, it is certain that they would Have been oulted of their Clergy by
o the exprefs Words of 1 E. 6. 12. Par, 10.

¢H.D.C Se#. 62. But I do not find that any © Statute excludes any Acceffaries
Pds e, t0 this Offence from their Clesgy.

$:8.26, 45,  Sed. 64 Thirdly, As to Larceny from a Dwelling-Houfe, Shop, &e. it is
48. enaded by 10 & 11 W. 3. 23. That all Perfons who by Night or Day, fhall

in any Shop, Ware- Houfe, Coach- Houfe, or Stable, privately and felonionfly fleal
any Goods, Wares, or Merchandizes, of the Value of 5. or more, ihough fuch
Shop, &c, be not broke open, and the' the Owner, or amy other Perfon be not in
Juch Shop, &c. or that fhall affif}, bire or command any Perfon to commit fuch Of-
fence, being thereof convid, or attainted by Verdid or Confelfion, or being inditied
thereof fhall ftand Mute, or challenge above twenty of the Fury, fhall be excluded
from the Bewefit of the Clergy.

Seff. 65. But this Statute feems defedive in neither mentioning Per-

* yide 58 fons ¢ outlawed, nor ¢ Acceflaries; neither is it help'd by 3 & 4 %V &
3?&;;:}:8; M. g. becaufe £ it is fublequent to it.
Se. 26 a5, Sel. 66. It is enalied by 12 Amne 7. That cvery Perfon who foall felo-
s nionfly fleal any Money, Goods, or Chattels, Wares, or Merchandizes of the Va-
Set. :";'P;;'I Ive of 40 s. or more, being in & Dwelling-Honfe, or Out-Houfe thereunto belong-
"7 ing, although fuch Honfe or Out-Honfe be not actually broken by fuch Offender,
and althe the Owner of fuch Goods, or any other Perfon or Perfons be or
be not in fuch Houfe or Out- Houfe, or fhall affif}, or aid any Perfor or Per-
Jons, to commit any fuch Qffence, being thereof convicted or attainted by Ver-
dict or Confeffion, or being indicted thereof fhall fland Mute, or will ot di-
rectly anfwer to the Indictment, or fball poremptovily challenge above the Nume-
ber of twenty retwrmed 10 be of the Jury, fhall be abfolutely debarred of and from
the Benmefit of Clergy, &ec.

Sect. 67. But it is provided, That nothing in this Act fhall extend to Ap-

premtices under the Age of fificen Years, who fball rob their Mafbers as afore.
, d¥lis.
f&f’,ﬁﬁh, % Sect. 68. This Statute feems zllo defeftive like the former, as to
64, 65. Perfons outlawed, and Acceffaries.

Sect. 69. Fourthly, Asto thofe who (hal) felonioully (teal Woollen Ma-
nufactures from the Tenters: It is enadted by 22 Car. 2. 5. That no Perfin
who fball be indicted for felonionfly cutting and taking, fealing or carrying away of
any Cloth or Woollen Manufuctures from she Rack or Tenter in the Night-Time,
and therewpon found guilty by Verdict of twelve Men, or fhall confefs the fame
on Arraignment, or will not anfwer directly to the fame, according to the Laws

1 of
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of the Realm, or fhall fland wilfully of Malice Mute, or challenge perempto-
rily above the Number of twenty or fhall be upon furh Indictosent vutlawed, fhall
be admitted to the Benmefit of the Clergy, &c.
Sect. yo. Fifthly, As to thofe who fteal Naval Stores: It is obferva-
ble, That thofe who ﬂamyeal or imbexil any of his Maje{l’{’: Sail; Cordage,
or azy other bis Majefly's Naval Stores, are i the like Manner excluded h
from the Clergy by 22 Car. 2. 5. as thole who fteal Woollen Manufac- gene Sogiias,
tures from the Tenters, (Ge.
Sect, 71.  But Note, That this Statute extends neither to Appeals, not
to * Acceflaries, * Vide Sedt.
Sect. 73, As to Sacrilege: It is obfervable, That all Perfons not in 26:¢" 45,45
Holy Orders, who {hall be indicted, whether in the {fame County where-
in the Fa@ was committed, or in a b different County, of rebbing any | ' 80,
Church Chapel, or other Holy Place, are excluded from their Clergy by < Jig fupra,
23 H. 8. 1.and 25 4 H. 8. 3. revived ¢ by 5 ¢> 6 E. 6. 10. upon a Con- 5¢& 30,31
vidtion, Standin%VMute, or peremptory Challenge of more than twenty s seg‘_i;’;‘f;;’.
ard by 3 & £ 4 W. ¢& M. 9. upon an Ontlawry. © Vide fupra,
Sect. 73. But the Word Robbing & being always taken to carry with it 5<& 42,43,
fome Force, as fhall be more fully thewn, Sections 88, 92, 96 it {eems ?‘;Mofupu,-
that no Sacrilege is within any of thefe Statutes, which is not accompa. 5-& 49, 49.
ny’d with the aduval Breaking of a Church, . PASCARES
Sect. 74. But by 1 E. £, 12. b Par. 10. all Perlons in general are Dyerzag, pl
oulted of their Clergy for the felonions Taking of any Goods out of any Pa- 1%, fupra
rifh Church, or other Church or Chapel, in all Cafes, except that of challen- sed. 14 15,
ing more than twenty ; and by 3 &1 4 W. & M. 9. upon fuch a Chal- 3% 37-
enge, as well as upon a Convi&ion, & upon an Indidment, * whether sfé‘_*“?f:;’_
in the fame County wherein the Sacrilege was committed, or in a diffe- * ffs, 80,
1ent one. 81, 8a.
Se.t. 75 But it feems, That Acceffaries to fuch a Robbery, or felo-
nious Taking are excluded from their Clergy by no Statute; for tho' they
are exprefly mentioned by 23 H. 8. 1, yer firice they are omitted by 25
H. 8. 3. and fo much only Lof 23 H. 8. 1. is revived as is affirmed and 1 pige fuprs,
enforced by 25 H. 8. 3. they feem to yemain in the [ame Cafe as if they S:&. 43,44,
had been wholly omitted by 23 H. 8. 1. which is the only Statute [ know % 5%
of which extends to them, except the Offence amonnt to Burglary, in
which Cafe Acceflaries before are oufted of their Clergy by 3 & 4 W.
¢ M. .
Sec:.976. But Quere if their be Need of any Statute to exclude them,
fince the Common Law f{cems to have given no Perfon whatloever, any
Right to Demand the Privelege of the Clergy for Sacrilege, but only at
the Difcretion of the Ordinary, as hath been more fully thewn, Section the
ninth,

Fifthly, As to Robbery, [ (hall particularly confider the Sratutes ex.
cluding it from the Clergy, as they relate,

1. To Robbery in or near the Highway,
2. To Robbery in a Dwelling-Houfe, Booth or Tent.
3. To Robbery in general.

Sect. 77. And firlt, as to Robbery in or near the Highway: It

is obfervable, That all Perfons, not in Holy Orders, who thall ze in-

ditted ™ of Robbing any Perfon or Perfons in or about the Highways, ave v vide fugra,
£x- Sc&. 33
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excluded from thie Clevgy by 23 * H. 8, 1. and 25  H 8. 3. revived <
by s & 6 £ . 10 upun a Convidtion, ftanding Mute, or perempeory
Challenge of noie than twentys and by 3 & 4 4 W, & M. 5. upou an
Qutlawry.

Sedf. 38, And Nate, That all Perfons in general, who fhall be gilly of
robbing any Perfes or Ferfons in the Highmway, or near to the Highway, are ex-
cluded frem the Clergy both wpan an Appzal and Indiément by ¥ 1 £.
6. r2. Par. 10. in all Cafes except that of challenging more than twenty ;
and by 3 & 4 1¥. & M. 9. upon fuch a Challenge upon an Inditment.

Sect. 79 Note, That no Robbery is within thele Statutes, bat fuch as
ivlaid inthe Inditment to bave been committed in or near the ¢ High-
way, T and to have 2 put the Perfon rabbed in Fear.

Seif, €o. it it recited by 25 H. 8. 3. revived ¢ by 5 ¢ 6 E. 4. 10,
That divers Flons and Robbers that bad committed wmany keinons Rolbbevies and
Eurplavies i vsie Skive, and conweyed the Spoil and Robbery into another Shire,
and bad been thire ¥ taken, indilied and arraigned upon Felony and Selonions ta.
king of the fanre Goods, and not wpon 1he fame Roblery wor Burglary s for that i¢
was not committed nor done in the fame Shive where they bad been fo indigied and
arvaigued, and by Reafon thereof the fame Filons, Rubbers, and Burglars bad en-
jopeel the Privelege of their (lergy,  And thereupon it is enacted, 7hat if
aniy Perfon or Porfons be inditied of Felony for flealing of any Goods or
Chattels, in asny County within this Realw of Ungland, aird thercupon arraigned
and be found guilty, or fland Mute of Malice, or ehallirge feressptorily above
the Nunther of twenty Perfons, or will not direilly anfiver to the Law, fhall
lofe and be put from the Benmofit of the Clergy, in lite Manner and Forme ar
they fhould have been if they had been inditied and arraigued, and Jound guslty in
the fanee County where the fame Robbery or Buvolary was dowe or cosonitted s if it
Sl appear o the Tuflices befare whom any fuck Felons or Robiere be arraigned, by
Euidence given before them, or by Examination thet the fame Eelomies, wherenp-
en they were fo arraigned, bad been fuch Robberies or Burelaries, in the fane
Shire whercwn fuch Robberies or Burglaries weve committed ar dose, by Reafon
whereof they flould have loff the Bencfit of their Cleray by Force of 23 H. 8, in
Caft they had beon found guilty thereof in the fante Shire where Juch Robberies
dr Darglavics were fo committed and dowe,

Sect. 81, But Nete, That this Statute cxtends i not to thofe who are
outlawed 5 nor to thofe who are indiGed out of the Realm of England
norto thofc who are indicled of fuch Stealing as is cxcloded from the
Clergy by {ubfequent Statutes; nor to Apypelleess but the three firft of
thefe Defedts are fupplied by 5 & 4 W. & M. 4. by which it is ena&-
ed, That if any Perfon or Perfons be indriled of Felony for ffealing of any Goods
or Chattels int any County within 1his Realm of England, Dominion of Vv ales,
or Lown of Berwick wpon Tweed, and thereof be comvidted or attainted, or np-
on his or ther Areaignment fhall fland Mute, or will not directly anfiver to the
Inditveent, or fhall challenge pereraptorily above the Number of twenty Perfons re-
turned to be of the Jury, be or they fhall Le totally excluded from baving the Be-
wefit of his or their Clergy, if it appear upon Evidence or Examination before the
Juftices, that the faid Goods or Chattels were takers by Robbery or Burglary, or in
wry other Manner, in any other County, whereof if fuch Perfon or Perfons bad
been convilied by a Jury of the faid other County, be or they are excluded by
ertue of this or any other Ait from having the Bewefit of bis or their Clergy.

X
Sect. 82
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Sei. 82. Note, That 3 the Words TF it phall appear upon Evidence before 111 Ca s,

the Faftices, &e. aré to be intended where the Party pleads Mot auiley,

and is found guilty by the Jury, and the Words Jf it hall appear spon

Examination, &c. arc to be intended where he tands Mute, or challenges

peremptorily above the Number of twenty, or is outlawed, or confals

fes b, &. And it hath been < adjudged, That there is no Need to make o Tk foora,

any Entry on the Record, that it appears by uch Evidence, or Examina- 1; ¢o, 3

tion, that the Felony was originally commenced in a different County, fonc1 Aud

and was of {uch a Nature that the Offender could not have his Cler '

34
. .. . gy- S Andaeg,
Bat it is {aid, 9 That it is ufual to write inthe Margent af the Indictm e

ent, YH.F. Cin

thar it is for Robbery, . in another Comnty. the old Edi-
Sef?. 83. It is faid to € have been holden by all the Jufices, That if [P;

the Felony whereof 2 Man is found guilty in cthe County wherein he is 1678.
indi@ed, be fuch as doth not need the Benefit of the Clergy, as amount- :,,ME"; 50
ing only to Petit Larceny, &e. the Offender thall have only the proper 5. 55 a4::
Judgment for fach Offeace, and no other, in Refpet of the Robbery,

&re. proved upon the Evidence, &v. in the firft County, for being con-

vidted of ho Offence which will warrant 2 Judgment of Death, and con-

fequently baving no Need to demand his Clergy, he cannot be hure by

being excluded from it.

Sei. 84. Itis enalted by 3 & 4 f Ph. & M. 4 That thofe who Podlma ), o
Licionfly command, bire or counfel any Perfon or Perfons to commis or do any s &I‘;':_f’:k’
Robbery in or mear amy Higbway in this Realm of England, or in any othertpe How fuch
Queer’s Dominion, fhall be oufied of their Clergy, om a Conviction, fanding gﬁ;ca?;cir:uﬁ
Mute, peremptory Challenge of more than twenty, or Outlawry, the lodift

ment.

Secondly, As to Robbery in a Dwelling-houfe, Booth of Tent, T thall ;’fi{@;‘
counfider the Statutes concerning it as they relate.

1. To {uch Robbery putting fome Perfons jn Fear.
2. To fuch Robbery putting no Perfon in Fear.

Set#, 85. Firfl, As to fuch Robbery putting fome Perfon in Fear @ It
is obfervable, That all Perfons not in Holy Orders, wého fhall rob any Per-
Jon or Perfons in their Duelling-houfes, or Dwelling-place, the Owner or Divel-
ler in toe fame Houfe, his Wife, his Childvern or Servants then being within,
and put in fear, and dread by the fame, and indited, 2 are concluded from 8 Vidi fupra,
their Clergy by 23 H. 8. r.aud 25 H. 8. 3. revived by 5 6 E. 8. 10, Set. 30, 31,
upon a Conviction, ftanding Mute, or peremptorv Challeage of more by
than twent)"' and by 3 eﬁu 4 ;;" & M. g. upon an Outlawry. 49: 72:?7;
Sett. 86. And Note, * That by 25 H.8. 3. and 3 4 W. & Mg, they ’sgdeg{%pra,
are excluded from their Clergy on aa Indi@ment in 2 Foreign County. 55657

: 83.
And their Acceffaries before are excluded in all Cafes by 3¢ 4§ Ph. & g ;:i-geﬁfpgv.
Mﬂo 41- 3 }1'. :t‘ -:a'
Seit. 87. And by v+ Ed. 6. r2. Per. 10, all Perfons in general who ge;&fi;i,?&f}.

thall break any Houfe by Day or by Night, (viz.) ' who fhall break a Houfe E“:’;dem’ﬂ.
burglatily, if in the Night, or thall break a Hoofe and commit a Felon 11 Co 35, 7
therein, if in the Day) t any Perfon being then in' the Samte Honfe where the ». o
Jamebreaking fhall be, and thevehy put im Fear or Dread, are concluded from their Igf g’ infra,
Clergy, as weil upon an Appeal as an Indittment, in al} Cafes, k except « y;;;f};m,
that of challenging more than tweaty ; and by 3 ! 4 W.6- M. g. upon Set 36,
{uch a Challenge; as well as upon 2 Conviction, ¢. upon an Indi&- ot @”’"5
ment, whether in the fame County wherein the Breaking and Felony ~ ¢ %%

Xxxx was
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Lvde fopes,  was committed, or in a ? different Connty 5 and the Accellaries before to
gf"‘;ﬂf“” ®' fuch a Bresking, if accompanied with ftealing in a Dwelling: houfe, are
*w.r.C. oufted of their Clergy in all * Cafes by 4 & 5 Ph. & M. 4. becacfe the
236 & Jelonious Taking being accompanied with a Breaking, feems properly b
45 46 €nough to come under the Notion of Rubbery in a Dwelling-houfe, all
o wide fupra,  Acceflaries to which before the Fack areexprefly excluded from their Cler-

And Ts. By by that Starute, as Acceffaries before to Robbery in general are by

Se&t. 83,91, 3¢ T 4 W. & M g .
96. S8 Se¢t. 88, But © no Breaking is within the Statute of 1 E. 6. which doth
i:,"":;.‘ ™ not amount to an a@ual Breaking of an. Houfe, or of fome Part of iy
¢ Kely. 58, as of a Cupboard or Door, ¢e. fixed to the Freehold ; and therefore the
391 c.n, breaking of a Trunk or Box, &« {eem plainly not tobe within the Statute,
73}:3;‘ ifres But by 3 & 4 W. ¢ M. 9. Every Perfon or Perfons that fhall felomionfly Take
S92 98 away any Goods or Chatsels, being in any Duwelling-houfe, the Owner, or any
F {.SP, €357, other Perfon being therein, and put in Fear, or fhall comfort, aid, aber, afiff,
438, counfel, hire, or command any Ferfon to commit fuch Qffence, being thereof ion-
vitfed or attainted or indilied, and flanding Mute, or peremptorily challenging
above twenty, fhall be oufled of the Benefit of their Clergy,

Secondly, As to fuch Robbery, putting no Perfon in Fear: I thall con-
fider the Statutes concerning it as they relate,

1. To fuch Robbery in a Houfe, which fome Perfon s in a¢ the
Time.

2. To fuch Robbery in a Houfe, which no Perfon is in at the
Time.

Set?. 89, As to the firft of thefe, it is enalted by 5 & 6 E. 6, s.
That if it bappen any Perfon or Perfons to be found guilty according to the Laws
of this Realm, for robbing of any Perfon or Perfons in any Part or Papcel of
their Duwelling-honfes, or Dwelling places, the Owner or Dweller in the Jame
Houfe, or bis Wife, bis Children or Servants being then within the fame Houfe or
Place where it foall bappen the fame Robbery and Felony to be committed and done,
or in any orber Place within the Precinli of the fame Houfe or Dwelling-place,
that fuch Offenders fhall. in no wife be adwitted to their Clergy, whether the
Owner or Diweller in the fame Houfe, his Wife or Children then and there being,
Jhall be waking or flecping,

Sect. 90. And that no Perfon or Perfons which fhall bappen to be found
guilty after the Laws of this Realm, of and for sobbing any Perfon or Perfons,
in any Booth or Tent, in any Fair or Market, the OQwner, bis Wife, bis Chil-
dren, or Servantsor Servant then being within the Booth or Tent, fhall not be ad-
mitted o the Bewefit of kis or their Clergy, but witerly be excluded thereof, %o,
without having any Refpect or Confideration whethor ‘the Owner or Dweller in
Suck Booths and Tems, bis Wife, Children or Servants being in the famre Booths
or Tents at the Time of fuch Robberies and Felonies committed, fhall be fleeping
or waking, _

41 P.C. Sei. gr. This Statute 4 feers plainly to extend to all who fhall be
*36, 237+ convitted by Verdiét or Confeffion, whether vpon an Appeal or Indi&-
ment 5 but not to thofe who fhall be outlawed, or ftand Mute, or chal-
lenge peremptorily above twenty Jurorss but thefe Defects are {upplied

© Pide fupra, 25 10 Indiétments by 3 ¢ & 4 W. & M. g.
S:&. 4—8:' 45
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Chap. 23. Of Clergy.

Seit. 91, 1t feems to be generally agrecd, That no Robbery is within
this Statute whicli is not accompanied with an aual 2 Breaking ot an
Houfe, or of {ome Part of it. _

Se®. 93. Allo it feems to be agreed, b That a Sojourner’s Being in
an Houfe at the Time of the Robbery doth nce bring it within this Sta-
tute ; for the Words are The Owwer or Diweller 1n the fame Houfe, or his
Wife, his Children, or Servants, being thes within the fame Honfe, 8. Yet
it is (uid in ¢ Hale’s Pleas of the Crarn to have been ruled by Advice of
the uftices, That where one entered into the Lodging of Sir H. Hungate,
being Parcet of Whitehall, and broke open a Chamber and tonk away his
Goods, his Cafe was within this Statate, and that the Indi¢tment oughe
to be for breaking the King's Houfe, called . Whitehdll, and for Rtealing the
Goods of Sir H. H. divers Per{ons being in the Houfe: Bur Note, That
this Cafe is wholly omitted in the fir(t Edition of Hale's Plear of the Crown,
and I cannot but think that it is mifprinted in the Second ; becaufe fuch
a Robbery feems by no Means within the Darview of this Statute, which
extends only to {uch Robberies as are done to a Man in fuch a Place as
may be called his Dwelling-houfe or Drwelling place, his Wife, Children, or Ser-
wants being at the [ame Timewithin the fame.  Bue in the State of this Cafe
it feems to be admitted, That Whitchall, wherein the Felony was com-
mitted, could not properly be called, nor-ought to be laid ia the Indid-
ment as the Dwelling-hovfe or Dwelling place of the {aid Sir . H. who
was the Perfon robbed, but of the King: Allo it {cems to be admiteed,
That it is {ufficient to fet forth generally in the Indictment that divers
Perfons were in the Houfe, without {hewing that they were under any
Relation to the Perfon robbed, as his Children or Servants, e which
d feems to be neceffarily required by § &6 E.6.9. And therefore 1
take it, that the Statute here intended is not 5 & 6 E. 6. . but rather
v £.6.¢ 12, Por. 10. 0r 30 £ EL 15, Yet Quere, for ncither of thefe
Statutes feem to extend to this Cale as itis here put. However 3 &
4 W. & M. o. feems fully to extend toit. By which it is enalted, That
all thofe who fball rob any Dwelling houfe in the Day-time, any Perfon being
therein, or (ball comfort, aid, dbet, affift, counfel, bire, or command any Per-
Jon to commit fuch Offence, being thereof convitied or attainted, or inditfed, and

anding Mute, or challenging peremptorily above twenty, fhall be onfled of their
Clergy. But Ldo noc® find that any Statute excludes thofe from their
Clergy who are Acceflaries 10 a Robbery in a Booth or Tent, except it be
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fram the Perfon of a Man. in which Cafe the Acceflaries before the Falt s, sih,

feem to be excladed from their Clergy by 3 & 4 W. & M. g. as (hall be
more fully fhewn hereafter. '

Selt. 94. 1t feems plain, That thofe who are guilty of 2 Felony within
thele Statutes, are excluded from their Clergy by 3 & 4 W.é~ M g. on
an Indi€ment in a Foreign County, in the fame Manner as if they had
been convited in the firlt County, as hath been more folly fhewn, 8.
8o, 81, 82, 81,

Seit. g5. Secondly, As to fuch Robbery in a Houfe which no Pérfon
isin at the Time: [t is recited by 29 El 5. That ther of Lute divers
lewd and folomions Perfons, underfanding that the robbing of Houfes in the Day-
time, mo Perfon being therein at the Time, is wot fo penal as where fone Perfon is
therein, bad been emboldened 1o take their Opportunity to commit many heinous
Robberies, in breaking and entring divers Houfes, &c. and thereupoen it i3
enx&ed, That if any Perfon fall b found guilty, and conviied by Ferdiff, Cona
Felfion, or otherwife, according to the Laws of this Realw, for the felonions taking

iy
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away in the Dagetime, of any Moncy, Goods or Chaitel, Leing of the Value of 5 5.
or upwards, in any Duwelling houfe or Honfes, or any Part thereof, or any Qut-boufe
or Qut-honfes, belonging and ufed to and with any Dwelling-bonfe or Houfes, altho’
#0 Fetfon foall bein the faid Houfe or Out-boufes a the Time of fuch Felony com-
witted, then fuch Perfon fhall not be admitted to the Beuefit of bis Clirgy.
Sed. 95. Notwithitanding the Words of the Purview of this Statute
feem plainly toinclude all felonious Takings to the Value of § 5. out of
an Houfe, ¢5e. whethier with or without Force; yet fince the Mifchief
complained of in the Preamble, and intended to be redrefled is the fre-
s supea S g UCHE Committing of many heinour Robberics in breaking and entring, &cC.
”jf’s'?;gg,, and fince all other * Statutes exciuding the Benefit of the Clergy from

93, 96. Robberies in Houles, have been conftrued to extend to {ach Larcenies
';.g”_“’g 3% only as are accompanied with a Breaking of a Hoafe, or of fome Part of
H P.C.2;7, ity it feems agreed, ® That this Statute allo thall extend only to fuch a
238 , felonious Taking as is accompanied with the like Breaking.

(';'\,:j}’;‘ff;”” Seti. 97. 1t feems agreed, © That 2 Chamber in one of the Inns of
w4 . Court, wherein a Perfon ufmally Lodges, is properly a Dwelling: houfe

: within this Statute, and may be {o called inan Indi@ment, becaufe every
?B’J,f?;'g},. Owner of fuch a Chamber hath a feparate Interelt in ir. But thata Lodg-
N ©.C83 ing in Whitehall or Somerfet-boufe is not 4 a Dwelling-houfe within this
Kely .5, 5. Statute 5 from wheuce it feems to follow, That a Robbery in fuch a Lodg-
SeeB.o . ing is not excluded from the Clergy by this Statute, if any Perfon were

331-(5;‘;*1;3- at the Time in any other Part of the Palace, becaufle the Whole is but

51 one Dwelling-houfe.
fﬂ’fﬁw. Sei, 98. 1t feems agreed, € That no Acceffary is oufted of his Cler-
St gy by this Statute. Alfo it hath been adjugded, f That he who {tands

237. by and abets another while he breaks and enters the Houfe, and after-
e & wards divides the Money with him, but doth not adtnally enter the

"Cro Ca.  Houle himfelf, is not within the Statute, the Reafon whereof feems to be
473474 this, That the Words, Ifany Perfon fhall be convified, &c. of a felonious ta-
i tome . king, &c. in a Dwelling-boufe, &c. thall in (o penala Law be intended on-
C:eisin ]y ofan adtnal Taking, and not of 2 conftruftive one. Bat this feems an
ton 394 extremely nice Cafe, and if it were a new Point, and not confirmed by
Poincis ot Experience, the Authority of it might perhaps be juitly quettioned ; for
taken Notice jf the Perfon who only ftood by and entred not the Houfe, had attumally
of entred it, and the other only had taken the Money, and had not given him
any Parc of it till both had gone out of the Houfe 5 in this Cafe, as well
as in the other, it mightbe {aid, That he who atually received not any
Past of the Money till he was gone out of the Houle, was guilty on-
ly of a conftrudtive Taking in the Houfe, and confequently not within
this Stacute. But I cannot eafily perfuoade my felf but that in fuch a
. Cafe both muft be adjudged equally within the Statute ; and why not
Cf‘;gf“’s’:é_ as well in the other, it feeming an uncontroverted * Rule, That where
7803 divers are prefent and abet onc another in committing any Felony, the
At of one fhall be looked on as the A& of all. And upon this
Ground, as I cake it, it hath been always agreed, That thole who are
prefent, and abetting, when a2 Marder is committed, ave all of them equal-
ly excluded from their Clergy, whether they aQually gave the ftroke or
took the Money or not ; and yet the Statutes to this Purpofe wention
&¢ Juc.c g 001y thofe who fhall be found guilty of Murder or Robbing, &,
b Aleyngy. Nor do 1 find any Refolation to the contrary on any other Statute
b - C. 58 concerning Clergy, except only the s Statote of Stabbing, whereon it

o 3% hath been adjudged, b That the Perfon only who gives the Stabis within

2 the



Chap. 33 Of Clergy. 3
the Parview of it : But this feems plainiy to depend on the particnlar
Circumftances of this Offence, which is excluded from the Clergy in Re-
fpedt of the Craeeley and Bloody Mind of him who gives the Stab, which
certainly is peculiar to himfelf, .

Seit. go. However it is certain at this Day, That whoever fhall comfort,
aid, abet, alfift, counfel, bire or comurand any Perfon or ‘Pevfons to break_any
Dywelling bonfe, Shop, or Ware houfe therennto belonging. or therewith ufed, in
the Day time, and felonioufly take away any Money, Goods, or Chattel of the Va-
Iue of 5 5. or upwards therein being, altho' no Perfor fhall be within fach Diwel.
Hing-honfe, Shop or Ware-houfe, being comvicted or attainted, or being indicted
and flanding Mute, or challenging peremptorily above twenty, fhall be excluded
from their Clergy, by the exprefs Words of 3& 4 W. & M. g,

Seif. 100. But Note, That this Claufe mentioning only a felonious
Taking.in a Dwelling-boufe, Shop, or Ware-houfe thereunto belonging,
and fiot mentioning Out-houfes in general, as 39 E/ doth, feems to have
done it with a View to leave Out-hioules to the {fame Conftruftion which
prevailed before; and therefore | take ie that an Affiftant to {uch a Felony
in an Out-houfe, not being fuch a Shop or Ware-houfe, without entring 7 fipre,
intoit, is clearly intitled to the Benefit of his Clergy fnce this Statute, 5% #%:
however it might be difputed before, '

Sett. 101. Note alfo, That the Acceflaries before to {uch a Felony in
any Qut-houfe, not being fuch a Shop or Ware-houfe, arc ftillintitled to
the Benefit of their Clergy, becaufe the only * Law which excludes them * H-P.C.
is the b above-cited Clan(e of 3 & ¢ W.& M. 9. which extends only to 2., s.a
{fuch Pelonies in a Dwelling-houle, Shop or Ware-houfe thereunto be- g9
longing.

S%ct.aloz. Bat all Priacipals in any Felony within the {aid Statute of
39 El are excluded from their Clergy by the {ame Statute upon any Con-
vidtion, whether vpon an IndiGment or Appeal ; and by the {aid Statare * suprs,Selt
of 3% & 4 W. & M. upon an Outlawry, {tanding Mute, or peremptory 4%
Challenge of more than twenty, upon an Indidtment, whether in the
fame County in which the Felony was firlt committed, or in a different
< Coun ty. ¢ Sipra, Sl

Seit, 103. Thirdly, As to Robbery in general, it is enalted by 3 & 4 Sto8n &
M. o5 M. g. That all and every Perfon or Perfons that fball vob any oiher Per-
fon, or fhall comfort, aid, abet, afftsE, counfil, bire or command any Perfon or
Perfons 1o commit fuch Offence, being thereof conviited or attainted, or being in-
dicted and flanding Mute, or challenging peremptorily above twenty, fhall not
have the Benefit of bis Clerg y,

Sei?, 104. Sixthly, As to Burglary: 4 If any Perfon be in the Houle ¢ #ide 15,
at the Time of the Breaking, and thercby put in Fear, the Principal is &35
excluded from his Clergy by 1 E. 6. 12 Par. 10, in all Cafes, except supro, S:%.
that of challenging more than twenty, and by 25 H. 8, revived ¢ by 34,36, 4o
3¢ 6E. 6. oratlealtby 3& 4 W. & M. g. upon f{uch i Challenge, _gcé_";f‘f;‘;,
apen an Indiftment. 44

Se#. 105, Alfo the Principal in every Burglary, whether € any Der- [o2h 43
{on were in the Houfe at the Time or not, is excluded from his Clergy by 1 And. j01.
18 EI 7. upon a & Convi&tion by Verdié, Ontlawry, or Confeflion; and Moore 660.

(Y
.

by 3& 4 W. & M. upon {tanding Maute, or challenging peremptoriiy g.ﬁf‘;g_“}-;;
more than twenty upon an [ndictment. Sail. 1o
: 8 510.35.b,
HPC 233

Yyyy Seli, 138,
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‘pide 11Co. Seff, 108, Allo by @ the fame Statute of 38 4W. Mg, Every

1% a. . : . . :
H.P.C.133, Perfon who fhall counfel, bire or conmand any Perfor to commit any Burglary,

3340 being thereof convitied, or attainted, o being inditied, and flanding Mute, or
challenging peremipiorily above twenty, fball not bave bis Clergy.

bH.p, C Seci. 107, Sevemtbly, As to Arfon: It hath been clearly b fertied, fince

o, ng, Ponlter's Cale, that the Principal < not being in Holy Orders, is excluded

& ' from the Clergy vpon an Indiément in all Cales, except Outlawry, by

“hide fyre. 23 H, 8. and 25 A. 8. as 9 revived by s ¢¢ 6 E 6. 10. And it is certain

fif!-';l,;;,';:'- thatheis excluded upan an Outlawry Gnan IndiGtment by 3¢ 4 W. & Mo,

< vde fuprm,  Seif 108, Alfo Acceflaries to the Fact before, malicioufly, are excla-

§"$':*'3'3‘1:§ ded ia all Cafes by 3 * 4 Ph. & M. 4o

s S 109. Note, That by 1 E. 6. 12. Par, 14, * Every Lord of Par-

® $£.C 5o Hament is allowed his Clergy in all Cafes, wherein others are excluded
by that Adt, except wilful Murder, and confequently cannot be denied
his Clergy for any other Felony wherein it was grantable at Common
Law, uniefs it be onfted by fome Stature made fince the firfy Year of Ed-

t Supra, S, P74 V1. or F revived by 5 &6 E. 6. 10,

41, 43, 44 Seé?. 110. As to the third general Point of this Chapter, oiz. At

 seethe Sra. WBat Time the Benefit of the Clergy is demandable: It {eems, f That

tutc of M.rl. it might be demanded by the ancient Common Law as {oon as the Prifo-

ﬁl;ﬂ& ner was brought to the Bar, before any Inditment or other Proceeding
Ch.a  againlt Biavs for it is plain, That anciently the Clergy claimed, and

Aritenli Clr. Were in a great Meafure tndulged a Privitege of being wholly 8 free from
9*‘, :}i' fecalar Jurifdiction for Criaes ponifhable with Lofs of Life or Member
163,164,613, But after the Stat. of Weftm. 1. Ch. 2. which firiétly enjoined the Ordina-
3. P.C. 123, ries nor to {uffer Clerks who have been indicted by fulemn Inquefts to be
{,f'f;,‘f,;,'g;’; delivered without due Purgation, the Judges foon made a fettled Rulo
Brastliv, 3. B not to deliver any Clerk o the Ordinary, before he had been firlt in-
?{f}-ff-{:h dicted and arraigned, and his Oficnee had been inquired of and found
15. S 83, by an Inquelt of Office, which wasdone both to the End thae if the Pri-
Hob. 228, f{oner were found guilty, he i might abfolutely forfeit his Goods, (which
;'Be%in k:1y. anciently were faved by a Purgziion) and al{o that the Court might be
voa.the con- #pprjfed, whether it were proper frony the Circumftances of the Cafe, dif-
:;‘;gfff,‘;:n clofed upon fuch an Inquiry, to deliver the Clerk to the Ordinary gene-
s vide Brat, Tally, in which Cafe be was allowed to make his Purgation %, or fpecially,
Wb, 3000 9. 1 abfgue purgatione facienda,  But this Pratice being found inconvenient to
ZdiGhet, prifoners, becanfe they loft their Goods, if found guilty by fuch Inquiry,
$.P.C. 138 and yet could take no Challenge to any of the Jury, it being but an In-
e & 139- queft of Office 5 it hath been the general Pratice m ever fince the Reign

sqra, 5:65,  OF 8. 6. to oblige thofe who demand the Benefit of the Clergy to plead

1, 2. and put themfelves upon their Trial, under » Pain of being dealt with as
¥ireCoro thofe that ftand Mute, whereby they forfeit their Goods © without any

*$.2.Cr31, loquiry concerning their Crime 5 but yet P cannot be denied their Clergy,
84 6. where they fhould be intitled to it in cale they were convidted, unlefs
613,614. they be fpecially excluded by fome Seatote.  But after a Clerk hath put

A #. C-239- himfelf upon his Trial, and the Inqueft are charged with him, itis faid
moa o

Law, 46;. that he 3 may, if he defire ir, be admitted ro his Clergy, before the Jory

Firz Coro. come back 3 bue (hall not forfeit his Goods nnlefs they find him guilty.
376,131,38¢,
336. 317. Dot thisfeems ro be doubtful, Fitz Coro. 233, 1 5. P.C. 131,185 5 Co 110, Regift 63, TL
Com. 262. b. Cent. 40 AT 42 Pl. 3. Abridged Firz. Coro. g1, Bro. Forfeiture 5. Hob. 28y, 'tis holden,
That the Goods are not forfeic withouta Convidtion, k. B. C 240. Hob 288, 285. 8. P. C.139 Letr. D,
t Co. tog. !ZideFirr. Cora. reg, ¢17. H. P.C. 240. Ralt Ent. 921, pb 1. Hob. 258, 280, Kely. 1o,

-™H P.C 259. 2Inft. 164 Firz. Coro. £33 §8. 5. P.C. 131 Salk. 61, Finch of Law, 463. Hob, 288,
# Firz Coro. 58. fofaid ina Note of 2 Calv in 3 H, 7. 1. bur [ do not find it made out by the Books ar large.
“Buc this isclesrly bolden 3 H, 7. 42, pl 1o, Abridged, Fitz, Coro. 53, © Sepra, Ch. 30, Sel 145, ¢ 8 [ 4 In
gl 5. Abridged, Fitz, Coro, 72, Supre, Chy 3o Se@. 24. 9SS P.C. 131 2 b. Finchof Law, 463.

1 111, Sef
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Sect. v, Alfo 1 take it to be generally agreed in the Jater 4 Books, * 1.1 Ca
That a Perfon may demand his Clergy after a Nox legit recorded 5 and ale 239, S0
fo after Judgmzir given agairft him, whether of ¢ Death, orof © pain fort Lete, B.
& dure, ar of @ Outlawry, &2 as well as before Judgment, and even Finch of
¢ under the Gallows, if there bz a Judge there who has Power to allow ;(3: 355
it 3 as a Juftice of the King's Beoch, if thic Party were condemned theres Ficz Ceo
or a Jufticz of Giol Delvery if he were condemued before him, and the 99 1%

N . pim N N . Dy.ans plt.
Commitlion of Gaol-Lielivery benat [ yet adjourned, and according ro Tﬁisl‘:clr-'ns_
fome g Opinions, even tho’ the Commiilion were adjourn’d, " doob:ful,r2.

Sef. 112 Asto the fourth general Point of this Chapter, viz. Whe- 2{{;,‘1 Fiez.

ther the Benefit of the Clergy ﬂ‘.“” be allowed where it is not demanded : Corn. 147,
I take ir tobe geneally agreed, That notwith{tanding it was anciently the con. Litz,

Caro. 273,

b nfual Method for the Ordinary to demand the Criminal as his Clerk, * 40 Afl. 42
before the Court atlowed him the Benefit of his Clergy; Yet there was 1‘}\1{- B
no I Neceflity that any {uch Demand thould be made by the Ordinary ; »id. Fiez.

. . . . Carn. g1,
But the Court might without it admit a Per{lon to the Benefit of his Cler- Dy. 153 pl.

gy, upon {afficient Evidence of his being a Clerk, as upon his producing 3

Q.
. 3¢H 6 49.
Letters of Orders, or reading as a Clerk, &ve. except he appears to have f;?. 6

been guilty of Sacrilege, or of breaking the Prifon of the Ordinary, in Absid- Ficz.
which Cafes it is faid to have been in a grear Mealore Teft to the kK Dift o &
cretion of the Ordinary, whether he thould have his Clergy or not. < 5.0 € 235,
And as there is no Neeaflity that the Ordinary fhould demand the Bepefje 0 * b 3=

_ o iy _ Sebt 2q.
of the Clergy for a Cleiley fo ! nelsher doth there feem to be any that ¢ ¢ Ly, 28.

the Prifoner himf{elf thould demand i, where it {uficiently appeared to 8 [L43. 812
the Court that be has 2 Right to it in Refpeit of his being in Orders, 3:,?:'7:“'
e, in which Cale, if the Prifoner does not demand i, it fcems to be * 34 Hé 49
left 1o the Difcretion of the Judge, whether he will atlow it him ’X;,‘ri,'_ Fitz,
or nat. ) . Car. 2o,
Secf. 113. As to the fifth general Point of this Chapter, vz, Who Bro Chr 1.
is to judge whether a Perfon who demands the Bencfit of the Clergy, 1£9p CH?
have a Right to itor not : I take it, That in all Caies the Tempcfra! 205 pl. 5, G,
Judgeis to determine both, whether the Crime be within the Benefit of > '€ 13

, Letr. B,
the Clergy, and alfo whether the Perfon who demands it be qualfied to Crcrarmpr Ju-

demand 1tor noty for notwithftacding it had its ™ original Commence- rifd. 125,
ment from the Canon Law yet it being no # otherwile to be allowed Lf:'rp,}(’"sn
here than as it hath been received by, and is agreeable tothe Common or H P.G. 24
Statate Law, whereof the Temporal Courts are the Judges, it fecms very Cro Juritd.

reafonable that all Queftions ° of this Kind be determined by thofe 2 s ¥ eems

Courts, And therefore even in thofe Cales, wherein by the old Books fromDy xos.
the Ordinary feems to have been allowed a diferetionary Power of de- .‘,’{;'rf,_’if_‘g ¢ o
manding or refuling a Clerk, as where he hath been guilty of P Sacri- Wett.i.ch.a.
lege, and alfo in Cafes wherein it is faid gencrally, That a Prifoner hath 21-163:164.

. : ) . A SPCa3ab.
no Right to his Clergy, as where he is convitt of 9 Herely, . it feems o E. 5. 0.

to be taken as 2 Ground by Staundforde, That the temporal Judge, where 's ¢l 5-
the Oidinary refufes a Priloner, has a Power to determine whether (till %,f 1,2_6' i
he may be allowed his Clergy or not.  And this feems o be ground- K1y s9.

PSP Cry.

. . b, nz,l};;.

Hob. 189, 190, Fitz. Coro 117, Bro. Clergy, 1, 9. See the following Se@ion. But this Mitrer fesrns 0 be
left doubrinl, 72 AflL pl. 15, Abridged Bro. Clergy, 9. 336 49 pl. 16. Kely. 0o, Firz Core. 44,129,
191, pE.q 28 F. N B 66 Lace B < Pide fuprs, Sedt. 9. Fitz. Core 112,132, S8, ¢ 133, b, 27 Al pl. 42.
Abridged, tire. Coco, 305, 2 8. .G 131 b Fitz. Caro. 191, 254, 26 AT ploy3. H.P.C. 139 hro. Cleva
gy. 1,9 Coro. 73. Hobi 238 28p. " Fide fupra, Se& 2.7 Mob. 285, 0 Fide fup-a, Sc, z, 110, fah, 288,
epde s Bogoagpl 8. v AfE ploge Abridyed, Fie. Cora. 155, Bro. Cler. 8.7 Whers the Courc refuled o
detiver to the Qrdinary 3 Clerk whohad abjuied, all he fhould get che King's Pardon of his Rerurn into the
Laad wizhoot Licence. S Kely. 28 P 5 P Corg3. Lare, B swera, S:6b.y 45 P. C. 133. Lett @ DBur 27 E.
421 phor. Abddged, Bio Clergy, 18 9 B 4. 28 pl. Abridged, Bra. Clergy, 7 feem 1o be contiary whers
the Ordinary alfigns nw particalar Caole of Refufal,

ed
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ed on good Realun 3 for otherwife in fuch Cafes the Ordinary by fuch
Pretences might have an ablolute Power of controlling the Temporal
Courts in a Matter properiy determinable by fuch Courts.  And theres
fore whatever Point it reay turn upon, whether a Prifoner cughe to have
his Clerzy or not, as the Validity of bis Letters of Orders, or his being a
Heretick convifl, &+« howloever the Temporal Conrrs may pay the high-
eft Regard to the Certificate of the Ordinary ; yer I take it to be general-
ly 2 holden, That they only are finally ro derermine whether upon the
“1'1';*: R Whole the Priforey be well intitled to his Clergy. or not, becaufe the
i hes Ordinary is not in this Refpect efteswsed asa Judge, but b only as a Mini-
barrscfehis fter to the Court.  However it was certainly the © fertled Pradtice (while
e the ot phe Method of trying the Prifoner’s Capacity ' of receiving Orders was
a, e o B, DY putting him to read a Verfe,) for the Judges of the Common Law to
4_;-,?':"5 . over-role the Ordinary as to the Point, YWhether the Prifoner read as a
Gy Clerk ov not; and to record a Legit or Nox legit, according to theirown -
This Matser - Judgment,
ot be T Se?, 114, Par the Neceflity of fuch an Ability to read in the Cafe of
" a Peer, was tzken away by 1 E. 6.*% 12, Par. vg. by which it i3 ena-
ed, That in every Cafe where any of the King's Subjeiis fhall upon his Prager
bave the Priviloge of bis Clrgy, &c. ewery Lord baving Place and Voice in
- Parliwirent, fRall by Virtne of 1hat Ait of Commron Grace, wupon his Requeft or
Moy g, Drayer, alleduing that be isa Lord or Peer of this Realm, and claivring the Be-
Vines, 24, #0fft of this AT the’ be cannot vead, without anmy burning in the Hand, bofs of
beo. Qlergy,  Luberitance, or corvuption of Blood, be adjudged, deemed, taken and nfed for the
({;n'-r]imry,lé. frft Time only, to all Inients, Conflrulions and Parpofes. as a Clerk convick, and
e Ho 6490 fhall be in Cafc of a (lark convict, which wmay make Purgativn, without any fure
rl 6. ther or other Benefit or Privilege of Clergy,to any firch Lordor Peer from thence-

Ahrid Firg, ) "
Vi, 1o, Jorth, at any Time after, for any Caufe to be allowed, &c,

o Clagy, Sgi7, 1vg. The Neceffity of fuch reading is alfo taken away, as to eve-
) ry common Perfon, by 5 Amee 6..by which it is enafted, Tbatéf any
le

7y 44
e

ol 6. Perfon convict of fuch Felony, for which he ought to have the Benefit of

Awid. Bro. pray the Bencfit of that Ai, ke foall not be requived to vead, but hall be punifped

Cicrgy, 2. .
Owdinary,an, ar @ Ulerk convilk.

1o b7 g, Sedd. v16, As to the fixth general Point of this Chapter, 7z, How

¥

S pie. far the Ordinary was punifhable at Law for demanding or refufing a

mprifonm. Clerk again(t Law : It feems agreed, ¢ That anciently this was fuch a
o Contempt for which his Temporalities might be feiled: But fince the

o Ordinas . " - .
-\r:}u A Statute of 25 E._ 3. 6. which provides, That Prelates fhall be admitted to
Kely. 59,50 pay 4 yeafonable Fine for Contempls to Writs of Quare non admifit, and fuch

1;;"02?‘"' like, it {eems to have been generally © agreed, That the Ordinary is liable
S.e.Cozr only to be fined, but to no fuch Seizure for a Contempt of this Kind, as
L 5\ 7 in obftivately { pexfifting to retarn that a Prifoner reads as a Clerk, or
& D. 133, the contrary, & againft the declared Senfe of the Court.

fanA B C.

13, 147,

intr. B,

H.D.C, 240, 21 B g2l plo 1, Abridged, Bio. Clergy, 18, ¢ Kely. 28, v1. 9 L ¢.28.pl. 41, Abridged,
i'irz. Coro 12. Bro, Ordin. 1z, See the Cafes cited to che precedent Lecter.  * Fode fuprs, Scft rco. 8.0, C.
119, b 130, d Fitg Coro. 32, 194, 233. 9 E. 4 28.pl 41 Fidear E 1.3 pl 7. Bie. Contempr, 1. S P.C,
153, Lerter 30 Hob. ago. aloft. 164 See the Notes under the nexe Letice. €9 E 4. 28, 2. Abridged,
Firz. Coro, 32, DBro. Clergv, 7. 4 E. 4 29.pl 12. Abridged, Firz. Fin_r:s. 14. Bro.Clergy, 17 Ocdinary,
6. 34 H. 6. 49. pl, 18, Abcidged, Fiez. Fines, g Bro, Clergy, 1. rgH.7. 9.pl 8. Abridged, Fitz. Impri-
fonm. 28, Bro. QOrdinary, 11. Kely, 28, 51. Finch of Law, 463. 2 Inft. :64.  Yer (ee the contrary hnlden the
vary next Year, 26 A pl. 19, Abridged, Fiez. Coro. 199, Andalfo 7 H. 4. 41, pl. 6. Abridged, Bro. Clergy, 1,
Ordinary, 20, And § P, € 133, Lere D, F 5oz ¢he Books cited to the arbher Parts of this Setion.

3 Seltn £17.
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Seif. vy, As to the I‘cventh'genml Paint of this Chapter, oz, o
wliat Manner a Clerk was to be delivéved to the Oudinary| and afrerwards
demefned by the Common Lawi: e {ecing 2 platn, That anciently wheics .
L . . . o . ) . iR 1
ever # Clerk was delivered to the Ordinary by a temporal Judge, hisPer- oy

{on ought to be kepe in the Drdinary’s Prifon, tif! b he had been tried & 1. <
before him by a Jury of twelve Clerks; forthe Clergy fiever pretended 375 o,
to an ablolute Exemption from all kind of Punithment for their Crimes; wee o wett

butonly to a Privilege of being tricd oaly by Ecclefialtical Judges 5 and ehis 1. ¢ 2

i €8¢ . e : it
was anciently {o far indulged them, thae after they had been once dell-':;: 6

vered to the Ordinary, they could not afterwards be remanded ro any $.7. C.ry7,
temporal Courr, before the Statute of 8 Fliz. 4. fet forth more 4t farge t‘:g g_ ';’f
Seftion 122, S, ctther for the {ame Crime wherewith they had if the O

been charged in fuch Court, nor for any other © committed before the ovy fuffcc=d

Time when the Benefit of the Clergy was allowed them, whetlier fach ;;Ii:;é

other Crimes were within the Benefit of the Clergy or.not. And if they wihuu ma

could acquit themfelves on their Trial before the Ordinary of the Crimes kivs fach
urgstion,

for which they had been arrai‘%ned in the Temporal Courts, which Ac- e mighe bz
quittal was called a Purgation, @ they anciently claimed a Right tiot only fined by the

to be delivered out of Prifon, but alfo to be reftored ¢ to their Goods, 2:::,5:"!

¢¢, But to vender fuch Purgation the more difficult, and alfo to delay s H 7
the Delivery of Great Offenders asmuch as poffible, the Judges anclent- 2015-
ly often refufed € to deliver them to the Ordinary till they had been ar- 2 Ay his

raigned of all the Crimes whereof they ftood inditted. Bat after the Sta. Privilege

tute of & 25 E. 3. the Judges could not refofe the Delivery of Clerks Cons ¥, 5refy

vict in Refpet of any Crime whereof they had not been adtually arraign- +5 E. 3. <h.

ed; and therefore they ufed to:arraign them at once for all the Crimes [{;:r“sdﬁ‘:;

whereof they (tood indited. the Recital
Sect. 118, And if {uch Clerks could not purge themfelves upon fuch of SE. 4
a Trial, I do not M find that they were anciently liable to any greater ©'¢ Dy

. . pl. 48,
Punithment than Degradation, and the ! Lofs of their Goods, and the ::: Eu. .:'9.

Profits of their Lands, valefs they had been guilty of Apoftacy, &« H.B.C. 215

But afterwards, ® by a Provincial Conftitution,if they were notorioufly ahi 1

fcandalous, they were to be kept in a perpetual Prifon, on flendes S. 2. C. 108

Die, d. Lk,
Sef?. 119. If the Ordinary had refufed to admit a Clerk delivered to Liw, 465

him to make his Pargation, he might be compelled ! by a fpecial Writ fopb. 107,

for that Purpofe. L.\::C‘;cz,
Sef. 120. Bat this Privilege was often very much abufeds; and ss5.

therefore after the Statote of Hefiminfter, 1. Ch. 2. which requires that s’éo"ﬁ;*;

no Clerk (hall be delivered without due Pargation, the Courts of Com- s p.c. 185,
mon Law would never deliver over a.Clerk to the Ordinary, withont a In the Regis

. . . . . . . fter, 6% b,
m previons Laquiry into, or Trial of his Crime, whereupon if the Clerk thele ave

were found Guilty, he ablolutely forfeited his Goods, and the Judges three Writs

A o Tyl - o this Put-
would @ often in their Difcretion make a Special Delivery, abfgue purga- 1° (ISTHT

CP.C.oga

Lert. €, r8s,
193 Lecr. B 193, Reg 68 b Fider Rich, 3.ch. 3. f Firz. Coro. 394 461. Bro, Clergy, 24, 30. 5. P U
66. Lert. D, 168, Lete. A. H.® C.2r3. Bro. Caroo 11, €85 PG ro8, Letr. A 144, Lett. B, Dy. 214,
215. b Braft Lib. 3 €.9.8:& 2. S P.CygfiLe B. "H P Coaqr. 5 Co tio b, Brafton and Seaunid-
forde in the Plicescited to the precedunt Letrer frem to hold geners)ly, That Degradation was'the only Punith-
ment ; but I fappof that they mean the oaly Punifhment o che Peclon. ® §P.C. 140,141, See Cra i
431, 'Draft Lib.3. cap 0. 5@ 3. 8§ P.C 137 Leir. C 38 Leet Ao 03 H.ogo g ph 80 Cie Juo 435
Bro. Coro. 223, o Plae fwpra. Selt. "HOP, C. 240, =Iulk 145, Hob. 28p.
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tione facienday as where it appeared that a Prifoner wis a common
25 P G139 2 Thief, & or where in an Appeal of Robbery a Reftitution of the
peot '?',;9. Goods ftolen had been awarded b to the Appellant, which Judgment
Fiz.Caro. they would not foffer to be contradicted by a Purgation.  And both in
irehof  Tuch a Cafe, and alfo « fortiori where a Clerk is admitted o his Clergy
Low o6y, 2fter an Attainder, whether by an exprefs Jodgment or by Outlawry,
§. P.C.139 &e. or even after a Confellion though he were not fpecially delivered
ot B o abfque purgatione [facienda. the Ordinary feems by the {tronger * Opinions
rop,347.  t0 have been liable to an Efcape, if he had admitted him to his Purga.
. Jut thisis gions becaufe it could not but contradic a Judgment, or the Party's own
Se otre. Confeflion; which is the higheft Convidion, Neither was-any Purga-
Leww. B.259. tion thought lawful without 2 previons Notice to the 4 King of the Time
LB s When it was intended to be made,
agreed, Thae  Seff. 121. As to the €ighth general Point of this Chapter, viz. What
2 Clerk fhall be done to one who is allowed the Brivilege of the Clergy at this
mighr be o d- Day, and how far it thall be for his Benefit: It is enacied by 4 H. 7.
Purgation 13, That if amy Perfon, not in Orders, fhall be convig of Murder, be fhall
:EEED"‘ E““‘ be marked with an M. and if of any other Felony, with a T. on the Brawn of
Vediat, | the Left Thumb, in open Court, before he fhall he delivered to the Ordindry.
Fiez. Coro.  And it is faid by ¢ Hale, That by 3 H. 7. 1. A Clerk convifed of Man.
¥ o5, flaughter fhall be committed, or bailed at Difcretion till the Year be pafled.
Abrid Fiz. But the contrary hath been ¥ adjudged for the faid Statute mentions
Chivopice. 901y thofe who are acquitted of Marder ar the King's Svit, within the
Coro 417, Yearand Day, in which Cale it dire@s that they fhall be committed o
* 5. T.C. 48, hailed, till the Year and Day be pafled, that they may be forthcoming,
;;”t-,F;‘;_‘;: in order to anfwer to an Appeal, if brought within that Time. Bue it
Abiid Firx. admits the Clesgy once had to be a good Bar to an Appeal, even after
Coe-1S. an Attainder, and therefore cannot be thought to have intended to make
6 ¥ Provifion in any Cafe for the Parties being forthcoming to anfwer an
3“5& 350- Appeal after Clergy hath been allowed him, which makes it ineffeCtual,
Ficr.Cor.38. BUC it is certain that any Perfon who hath his Clergy may be committed
3H.7. 21, for any Time within a° Year by 18 Eliz. 7. Par. 3. fet forth more at
i'i:fi'd Firz, 12186, Seif. 125,
Coro.s6,136.  Selh 123. It is recited by 8 Eliz. 4. Par. 3. That divers Perfons bad
9E 438 5. oft-times committed fundry deteflable Felonies, for the which Clergy is not al-
é\:’,’;fl',f_m’ dowable, and afierwards had fled to Places remote where they were not known,
Bro. Coto. 4. and commiited fome other Felony within the Benefit of the Clerg y, and being ar-
Fincl, 484 vaigned for the fame bad had their Clergy allowed there, and thevenpon been com-
Cor Hob,  wwitted o the Cy ody of the Ordsnary, the former Offence being then wot knowon,
289, and o by that Means could not after be impeacked for the fame, 10 the great en-
E oo, ?f;“‘ couraging of Offenders, ufing fuch Pragices of Fore-knowledge and fir Purpofe,
4_{0::41.’ far their DiﬁbﬁfgCRﬂf‘tbe ﬁme.
AL P37 St 123, For Reformation whereof it is enacted, That every Perfon or Per-
Abrc ‘b, foms, who fhall bereafter upom bis or their Arraignment for any Felony, be admitted
Utlsgaty, 3. #0 the Benefit of bis Clergy, and delivered 1o 1he Ordinary for the fame, and fhalt
3“:;"‘5’ 21 mmake bis due Purgation for the fame Offonce or Offences, whereupon be was f5 ad-
a6, witted to bis Clergy, and fhall before the Jame Admiffion 10 bis Clergy, bave
;Fil;“é’ 384 committed amy atg fuch Qffence, wherenpon Clergy is not allowable, and ot be-
Lece B0 dng thereof indicted and acquitted, convicted, or attainted, or pardoned, fhail
Fitz. Coro.  and may be inditied or appealed for the fame,  and thereupon put to anfiver, and
supc odered and ufedin ot ings according to the Laws and Statutes of this Realm,
ag0.  int fuch like Manner and Foro, as tho’ no fuck Admiffion of Clerg y had been 3, any
tKely-2s. Law, Cuftom, or Ufage to the contrary notwithffanding.

Sefl. 1240
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Set?. 124, And for the avoiding of fundry Perjuries and other Abufes, in and
about the Purgation of Clorks Convi@, delivered to the Ordinaries, it is enaffe

¢d by 18 Eliz. 7. That every Pegan, who fball be adwitted to his Clergy, fhall
nok theretpon be delivered to the rdinary, but after fuch Clergy allowed, and
burving in the Hand, dccording to the % Statute iy that bebalf provided, fhall 4 1. 1. 13
Jorthwirkh be enlarged and delivered out of Prifon by 1he Fuftices before whom {i’;“g:g':”
Such Clerg y fhall be granted, that Canfe notwithfanding, o

Sect. 125. Bue it is provided, Par. 3+ That the Juftices before whom any
Juch Allowance of Clergs oall be bad, fhall and may for the furiber Correstion o
Jech Perfons to whow Clengy fhafl be allowed, detain and keep them in Prifon for
Juch convenient ® Time, as the Jame Fuftices in their Diferetions Jhall think con b2 Bulft
vemient, [o as the fame do mot exceed one Year's Inprifonment. 17

Sec. 126. And it is farther provided, Par. 5. That alf Perfons adwmit-

ted bo their Clerg y, fhall notwithfEanding fuch Admiffion, be put to anfmwer toall

other Felonies whireof they Mhall be indicted or appealed, and mot being thereof be-

fore acquitted, convicted, attainted or pardoned, and fball in fuch Mewner and
Form be arvaigned, tried, adjndged, and fuffer fuch Execution for the fame, as
they fhould have done, if, as Clerks Convidts, they had been delivered to the Or-
dinary, and there had made their

Purgaions; any thing in this Act comtainedto
the contrary notwithffanding,

363

Upon thefe Statutes the following Points feem mofk remarkable,

Sedt. 127, Firff, Inalmuch as it plainly appears,
Preamble, but alfo from the exprefs Words of the abo
8 Eliz, 4. That it had nothing elfe in View but onl
convenience that Offenders thouid be dj

the Benefit of the Clergy, by being admitted to their Clergy for Crimes
within the Benefit of it, as they were ¢ before this Statute ; and inaf- ‘S’gk“f{?’"-
much as the above-recited Prooife of 18 Eliz. 9. tho' it be more largely = *'7
worded than 8 Eliz. 4. hath a plain Relation to it, and therefore may

reafonably reccive the fame Conltrugtion ; it feems to have been agreedd | H:F. C.

. e 113, 249,
ever fince thefe Statutes, That a Convi&tion for a Felony within the Be- ¢ and. 114,

nefit of the Clergy, and an Allowance of Clergy thereon, is as much a Foph. 1or.
Difcharge of all precedent Felonies within the Benefit of the Clergy (tho’
not of any others) as it was before thefe Statutes.
Sei?, 128, Secondly, Inaftmuch as the Statute of 18 Elia. 7. is exprefs, That

every Perfon admitted 10 bis Clergy, fball not be delivered to the Ordinary, but
after fuch Clergy allowed, and burning in the Hand, Joall forthwith be enlarged
and delivered ot of Prifon, &c. with 2 Provifo neverthelefs, that for further
Corretition be may b kept in Prifon, &c. and alfo with a farther Provilo, that
ke foall anfiver to all former Felonies, in the Jame Manser asif be bad made bis
Purgation. It (eems to be the more prevailing Opinion, ¢ That a Clerk ¢ #diKely.
Conyvict being admitted to his Clergy, may cither be taken to have a 37 1o
Kind of a Statute-pardon, or elfe to be in the fame Cale as if hie had
made his Purgation at the Common Law. And both of thele Cone
ftrutions {cem reafonable.  For as to the frit it may be faid, That the
Statuc by ordaining that the Party thall be forthwith enlarged and de-
tivered out of Prifon, under certain Prowifees, feems plainly to imply that
he fhall be liable to no other Punithment, and confequently in Etk& par-
dons him. And as to the fecond it may be faid, That che Statute feems
only to intend to take away the Prattice of making Purgation, which
had been {o much abufed, but not the Benefit accruing to the Snbjedt by

3 _ "

not only from the
ve-recited Claufe of
y to prevent the In-
feharged of Crimes not within



364 Of Clergy. Book 11

it but rathet to make it more aniverfal, by giving the fame Advaotageto
ali by a dired and exprefs Law, attended with no loconvenience, which
before fowe onty gained by an ufurped Practice, very frequently abufed,
et and highly derogstory from the Honour of the Common Law. But 2 Sig
o Edward Coke is of Opinion, That it fhall enure by way of Pergation in
Relpedt of {uch Perfons enly who might be admitted to make their Pur.
ation before the Statute, and in Relpedt of others by way of Pardon,
Y Hoh 292 And b Hobast argues, That becavle many Offenders before the Statuate
95 might have their Clergy, who yet could not be difcharged by making
their Pargation; and the Stature intends that all in general who are ad-
mitted to their Clergy fhall be difcharged, €. And alfo becaufe all
Pargations difcredited a Trial at Law, therefore is it not veafonable to in.
tend that the Statute meant that fuch a Difcharge thould enore by way of
a Pargation, but only by way of a Statuce-pardon. But to this it {eems a
reafpnable Anfwer, That it doth by no Means follow, that becaule the
Statute intended that fuch Difcharge fhould extend to Perfons who could
not have the Benefic of a Purgation, therefore it did not intend that it
thould have the Effedt of 4 Pargation ; neither doth it feem to follow,
That becaule 2 Purgation difcredited the Adts of a Jury, therefore fuch
a Difcharge, if it have to fome Parpofes the fame Effet as a Purgation,

muft difcredit them likewile.
Sef. 12g. Thirdly, Taking the Statute to enure either by way of a
.1 p ¢ Statate-pardon, or Purgation, it feems that it reftores © the Party to his
o Credit, and confequently enables< him to be a good Witnefs s which it
Ruyar 15y; hath been queftioned whether a Pardon by the Kingcan do, as (hall be fet
370,380 forth more at lasge in the Chapter of Pardon. Alfoitfecms agreed, That it
wide 1 Sid. gives him a Capacity to purchafe ¢ Goods, and to retain the f Profits of
seare Triats, his Land, but gives him no Right to be reftored to thofe which he had
Vol.2 523, at the Time of the Convidtion, which bei_n%eve&ed in the King by the
X,":h;‘ 319 Porfeiture upon the Convidion, g (hall not be develted eitherby a 1 Par-
< Mod 15, don or | Pargation. For it is certain that a Pardon never avoids ¥ any
CHP.Co precedent legal A, as fhall be more fully thewn in the Chapter of Par-
P don. Neither would the Common Law endure that Purgation, which

g Co.1v0, .
Hob 29;.  was introduced by a Conntvaace, or rather tolerated than allowed, thould

i H i
§ Co Lo (4 far control its Proceedings.

Fitz: Coro.
393 " Seft.130. Fourthly, Whether the Statute enure as a Pardon or Purga-

Forfeit. 35 tion, it | feems to take from the Spiritual Court the Power of depriving the

:(':zo(ioséz b Party for the Crime for which he has had his Clergy. For if it enure

H.P. C.o4r. as a Pardon, furely it cannot be doubted but that it frees the Party from
E_“‘[‘“' 391 311 fubfequent Punifhment, and confequently from a Deprivation. And
M. 712, ifit enure as a‘Porgation, which. is admitted ® to have. been a good
g’i-t;"'cm Bar to a Deprivation before the Statute, why fhould it not have the {ame
61,365,356, Effe@ as a - Purgation had formerly, in this as well as in other Refpetls. Yet
393. 0 Watfon, in his Clergyman's Law, holds an Opinion on the Authority of
Fuez. Borfeits o (308’8 Second Report, that a Clergyman may be deprived for Manflaugh-

2 » }4' - L3 L]
Bo. Fnrf'.lbh.tel' after he has had his Clergy, not obferving, as I {uppofe, that what is
8 H. 4 2.b.

PFlow, Com.

162 b.

S.P.C.3%¢, 20f 4,5 pl 3. Bro. Cora. 166, Butitis holden 40 E. 30 42 pl. 23. Absidged, Fitz. Coro,
91, and Bro Forfeit. 5. Thet nothing is forfeited unlefs there be an Acainder, Alio "tis faid, thae the Profits.
of Lands are not forfeited, 20 E. 4,5, pl. 3. Bro. Cora, 166, 1 Saund. 362, rtLev. 8. 120, 1 Fide fupra,
Scft. 110, Fits. Coro. 356. Finch, 464. G, Ttz Coro. 365. Dro.Forfeit. 113. F. N.B. 66. Lett. A,
Bro. Clergy, 28 % 1Saund. 362. 1 Lev, 8,120, ! Hob. 292, 293, 2 Roll Ab. 305 pl. 3. ™ Cro. Jac 437.
°Ch.6 fol 33, 36 intheFolio Edition. © Cro. Jac. q30. 431,

5 faid
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faid in this Book was only on the {udden on a Motion for a Prohibi-
tion in the King’s Benchs and thar in the {ame Cafe a Prohibition
was afterwards actually bronght and declared on in the * Common = Hobart2s:.
Place, and Judgment thereupon folemnly given for the Plaintiff upon 2 Roll Abe
open Argoment by all the Judges, Ao B poohi-
Seif. 131, Fifthly, It feems agreed, that where a Perfon exempt from birian wes
burning in the Hand, (either in Refpe& of his ® Peerage or © Orders, or Brontd
a ¢ Special Pardon,) is admitted to the Benefit of his Clergy, he (hall 2; & 23 Elia
have the fame Advantage of the Statete without being burnt in the Hand, Rowloss74.
as others thall have upon fuch burning; for the Words of the Statute, 7017
that the Party after fuch Clergy allowed, arid Burning in the Hand, fhall be® 1 Lev. 130,
enlarged, &c. {hall have this Conftraction, that he (hall be enlarged, &e. . ?‘é‘; ey
upon burning where Burning ought to be. _ b
Sef. 132. It is holden, That alter a Man is admitted to his Clergy,
it is ¢ altionable to call him Felon, ¢, becaufe his Offence being par- « Hob 291,
doned by the Statute, all the Infamy and other Conlequences of it Fi Hobe7,
are dilcharged. : Danv. 163,
Sef?. 133. How far a Perfon convidted of a Crime within the Clergy, p! 6.and the
and praying or being ready to prag it, but not adually admitted to it, Grope of
fhall be within thefe Statutes, thall be confidered. CA. 37.
Seit. 134. It is enalted by 5 Awne 6. That where any Perfon fhall be
convitt of Lavceny, the Fudges fhall at their Diferetion award hine to the Work
boufe, or Honfe of Corvelion, there to be kept without Bail, not lefs than fix
onths, nor more than two Years from the Convitiion s, an Entry whereof is to be
made of Record, &c. Andif fuch Offender efcape, be foall be commitied to fome fuch
Houfe, there 1o vemain not lefs than twelve Months, nor more than four Years, &c.
Seff. 13%. It isenadted by 4 Geo. v1. and 6. Geo. 23, That where any
Perfon or Perfons (hall be convitted of Grand or Petit Larceny, or any felonjous
flealing or taking of Moncy, Goods, or Chattcls, either frowt the Perfon, or
the Houfe of any other, ov in any other Manner, and who by the Law fhall be
intitled to the Benefit of Clergy, and liakle only 10 the ‘Penaltics of burning in the
Hand or whipping, (except Perfons convigied for veceiving or buying flolen Goods,
kuowing ther 10 be ffolen) it fhall and may be lawful for the Conrt before whons they
were convibled, or any Court held at the fame, or any * other Place with the like ., . o
Autharity, if they think fit, inflead of ordering any fuch Offenders to be burnt o v oy ‘
in the Hand, or whipt, to order and direlt that fuch Offcnders fhall be fent, as
Joon as conveniently may be, 10 fore of his Majefly's Colonies, and Flantations in
America, for the Space of feven Years: And that Court before whom they were
conviled, or any fubfequent Court, with like Authority as the former, fhall
bave Power to convey, tramsfer, and make over fuch Offenders, by Order of
Court, to the Ufe of any Perfon or Perfons who foall contralt for the Perforns-
ance of fuch Tranfporiation, to bim, or thowm, and his and their Aifions,
for fuch Term of feven Years. And where any Perfons fhall be convicted
of any Crimes for which they are excluded their Clergy, and the King fhall ex-
tend bis Mercy to thems. wpon Condition o] Tranfportation to any Part of A-
merica, and fuch Imenticn of Mercy be fignified by a Principal Secretary of
State, it fhall be law ul for any Court, having proper Aatbority to allow
fuch Qffenders the Benefit of a Pardon, to order and direct the like Tranfpor-
tation, 10 any Perfon who will contract for the Performance thereof ) of any
Juch Offenders, as alfo of any Perfon convict of receiving or buying flolen Goods,
knowing them to be flolen, for the Term of fourteen Years, in Csfe fach
Condition of Tranfportation be gencral, or elfe for fuch other Tern as fhall be made
Part of fuch Condition 5 and fuch FPerfor fo contracsing, and his Ajfiens, fhall
bave an Interefl in the Service of the faid Offinders for fuckh Term of \ears,
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And if any Juch Offender return into Great Britain or Ireland lefore the End
of his Term, he fhall be liable to be punifhed as amy Perfon attainted of Felony,
without the Benefit of Clergy, &c. Provided, that the King may pardon and
difpenfe with any fuch Tranfportation, and allow of the Return of fuch Offender,
paying his Owner at the Time, fuch Sum as fhall be adjndged reafonable by
any two Fuflices of the Peace where fuch Owner dwellsy and where any fuch
Offenders fball be tranfported, and fhall bave ferved their Terms, fuch Services fhall
bave 1he Effect of 2 Pardon, as for the Crimes for which they were tranfported, &,

Selt. 136. And it is farther enalted, That every fich Perfon to whom
any fuch Court fball order any fuch Offenders to be transferred or conveyed  fhall
before fuch Offenders fball be delivered to theme, contralk with fuch Perfon as fhall
be appointed by fach Cours, and (ball give fufficient Security to the Satisfaction of
Such Coure, for the tranfporting fich Offenders to fome Plantation in America, ro
be ordered by fuch Conrt, and the Procurimg an anthentick Certificate from the
Goversor or Chicf Cuftom-Honfe Officer of vhe Place, of the Landing of fuch Of-
fenders, &c. and their not returming by the wilful Defanlt of fuch Contractor.

Seit. 137.  And it is farther enacted by 6 Gea. 23. That the Conrt muy
wominate 1o or more Fuftices of the Peace for the Place where fuch Offenders
Jball be convicted, who fhall have Pawer to contract with any Perfon or Per-
Jons for the Performance of the Tranfportation of fuch Offenders s and to order
Juch and the like Security as the faid former Act directs to be takem by Qrder of
Court, and to canfe fuch Felons to be delivered to fuch Contractors 5 which faid
Contracts and Secwrity fhall be certified by the faid Juflices 10 the next Court
beld with ihe like Authority, to be filed, &¢,

Setf. 138, And it is farther enatted, That all Charges in or about fuch
Contracts, &c. fhall be born by each County, &c. for which the Court was helds
and that the refpective Treafurers fhall pay the fame. And that all Securities
for Tranfportation fhall be by Bond in the Name of the Clerks of the Peace, &c.
and the Moncy recovered fhall be to the Ufe. of the refpective Coumics, &c..

Seif. 139. And it is farther enatted, That the Perfons fo contrailing,
&e. wmay carry fuch Offenders towards the Sea Port, &c. and that if any Perfon
Jhall refeue fiuch Offenders, or aid them in making their Eftape, &c. they fball be
deemed guilty of Felony, without Clergy. And that if ang Felonordered for Tranf
portation fhall be aftermwards at large within any Part of Great Biitain, withont
Jomelawful Caufe bofore the Expiration of his Term, and be lasfully convill thereof,
ke fball fuffer Death without Clergy.  And may be tried before Juflices of Affife,
Oyer and Terminer, or Gaol-Delivery, for the County where be fhall be ap-
prebended, 8ic. or from whenmce be was orderedto be tranfported, &c. and that the
Clerk of Affife, and Clerk of the Peace, where fuch Orders of Tranfportation fhall
be made, jbudl on Regueft of the ‘Profecutory &c. cervify briefly # Tranfcript
comtaining the Tenor of cvery Indictment, Comviction and Order of Tranfporta-
tion to ke j‘gﬂiam of Alfife, &c. which fball be a fufficient Proof of fuch Con-
viction and Order of Tranfportation, 3 '
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CHAP XXXIV.
Of Pleas i Abarement.

AN D now I come to Pleas in Abatement, which having already con-
fidered fo far as they particolarly relate to Appeals, IndiGments,
and Informations, in the feveral Chapters concerning them, and fhewn
in Chap. 23. from Section 101. to Section 126, what Pleas are good in A-
batement of an Appeal ; and in Sections 126, and 135 That an Appel-
lee may plead as many of them as he pleafes, unlels they be repngnant
to one another, and afierwards take the General Iffue; and in Chap. 25.
Sect. 12. That the {ame Matters may be pleaded to on Appeal on an Ar-
raignment thereon at the Suit of the King, as on an Arraignment at
the Suit of the Party, and in the {ame Chapter, Sections 70, 71, 72,
73. what Mifnofmers, ¢. may be pleaded in Abatement of an Indict-
ments and in Chap. 26. Sections, 63, 64, 65. What Pleas are good in
Abatement of an Information 3 and having confidered Demurrers in A-
batement, Chap. 31. Sect. 5, 6, 7. 1 (hall in this Place take Notice only
of the following Particulars;

Seff. 1. Firft, That it hath been holden 2 that it is no good Plea 2 1Jon. 159.
in Abatement of an Inditment, as it is of an Appeal b, or Informa- Cio.Carar.
tion, ¢ that there is another Indi&ment againft the Defendant for the :Ch 23. Selk.
fame Offence. But in fuch * a Cafe the Court in Difcretion will quath O 16 Se@,
the firlt Indiétment if any Fault can be found in it, 61,

Seif. 2. Secondly, That where an Indi@ment of a Capital Crime is a. | & ¢
bated for a Mifno"mer of the Defendant’s 4 Chriftain Name, the Court 1 Jo. 199.
will not difmifs him, but caufe him to be indi&ed de novo ¢ by bis true | /5 L5
Name, and arraign him again on fuch new Indictment. For I takeittobe 5} > 7
fettled © at this Day, That regularly a Delendant {hall not be difmif- € H#.Caqr.
fed for an ln{ufficiency in an IndiGtment or Appeal for a capital Crime. g;‘:'_c“ 370

Se&. 3. Thirdly, That a Defendanr appearing Gratis, and by Attor- @ 7 Chaas,
ney to an Information, may s plead a Milnofmer in Abatement, as %fh&;; o
well as if he had appeared in proper Pesfony for if he be not the g\, rr.
Perfon intended, the Arrorney General may rejelt the Plea, and fign e 11 IL
Judgment on a mikil dicit ; but if he accept the Plea, he thereby admits §. 4421 72
him thar pleads it to be the Perfon concerned to make a Detence, and mer, 1s.
therefore (hall not afterwards fay that it doth not appear but that the Core 85

. - N ro. Mifaol.
Plea might be pat in by a Stranger.

23,
., Serthe Bnoks
cited Ch. 23. §cft. v1. Lett.a, 6 Adjudged, Trin, 4 Geo. berween the King and Wellby
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CHAP XXXV
Of the Plea of Autrefoits acquit.

PLcas in Chief are either,

1. In Bar, or
2. The General Iffue.

As to the Pleas in Bar, having thewn already, Chap. 23. Sef?. 128, what
Pleas of this Kind to an Appeal are good, which fhew that the Plaintiff
had never any Right to bring it; and in Sections, 129, 130, 131. where
a Retraxit, Nonfuit, Difcontinuance, oy Abatement, of one Appeal may
be pleaded in Bar of anothers and in Sectior 132 where the Bringing
of an Appeal againft one Pexfon will'be 2 Bar toa fubfequent one a-
gainft another Perlon not named in the Firft 5 and in Sectior 133, where
a Releafe will bar an Appeal ; and in Section 134. where an Appeliant
may be barred as to one Appellee, and continue his Suit 2gainft the Relt;
and in Se@ion 135. what Pleas of this Kind are confiftent with the Gene-
ra) Iffue, and in Ch 26. Sect. 64, 65. what is a good Plea in Bar to an
Information, 1 thall in this Place only confider,

1. The Plea of Autre‘eits acquit.
2, The Plea of Autrefoits attaint Of canvichs
3. The Plea of a Pardon.

Seit. 1. And firlt of the Plea of Autrefoits acquit, which is grounded

*S.P. C. 105, . . . ;
Loe a "5 on this Maxim, * That a Man {hall not be brought into Danger of his
4+Co 40 0. Life for one and the fame Offence, more than once.  From wheuce it is

+< » 473 generally taken, by ail the Books, ®as an undoubted Confequence, that

H 2. tg.
35. o' wherea Man is once found Not guilty on an Inditment or Appeal frec
Firw bard. 3. from Error, and ¢ well commenced before any € Court which hath Ja-

ppeal: icdiction of the Caufe, he may by the Common Law in all f Cafes

9,12, g, ;
Coro 11, whatfoever plead fuch Acquitral tn Bar of any fubfequent Indi&ment or

Cromp Jul. Appeal for the fame Crime.  But for the more dilftin& Underftanding
bses the Au. hereof 1 fhall particularly confider,

thoiiries ei-

& 1ol , '
ted toall the 1. How far he who pleads this Plea muft be ready to produce the

of this Chap-  Record of his former Acquittal.
ter, sed 5 E. ». Where a Variance between the Record of the former Acquittal

3 De3% and the Indi@ment or Appeal to which it is pleaded, may be belped.

* Pide i?:fra,
e 8 3. How far other Difcharges of a former Profecution have the fame
oJudeinfre,  Effet as an Acquittal by Verdid.

9 9 y

¢ pide infra, . .
Sef. 1o, ! a5 B3 44.pl 6. Abridged, Firz. Coro. 136, 4t Al o, Abridged, Firz. Coro. 230, B0 Cora.
120 or 121, 2 Leon. 161 Pide infra, Se6t 14,15, a7 E 316, ploay. Abridged, Firz. Core, 104, Bro. Ap-

peal, 14

4. How
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4. How far it is neccffary that the Indi¢tment or Appeal in the Re-
cord of Acquittal be free from Esror, dnd well commenced.

4. Whether an Acquittal in any Court which has 2 Juri{diction be
fufficient for this Purpofe.

6. How far an Acquittal of a Perfon as Principal will bar a fubfe-
quent Profecution againft him as Acceflary, ¢~ e converfo, how far an
Acquittal of a Man as Accellary will bar a Profecution againft him as
Principal.

7. How far the Law is altered in thefe Refpeéts as to an Indictment
of Death, by 3 H. 7. 1.

Suff. 2. As to the firlt Particular, viz. How far he who pleads this
Plea muft be ready to produce the Record of bis former Acquittal, 1 take
it to be 4 agreed, That {ach Plea being a Plea in ® Bar, and the Record .5 ;. ¢,
not in the Cuftody of, nor the Property of him that pleads it, there is Lere A .
no need to plead with a profirt [ib pede figilli 4 but the Defendant fhall H £.C- 245
have 2 ¢ Dy given him to biing icin.  And there is in Brosk a Note of Fire. ;{;:.::
a d Cafe in the Time of Hdw 3. wherein a Plea of dutrefoits acquit was firans de
difallowed, becaufe the Defendant thewed forth the Record when he plead. Bt 33

. e Vids Raft,
ed it; and the Book gives this A ealon, That the Record onght to come bofore En:r_.]asg. pl.
the Conrt !’}! Writ, 4 [éems cona

Sezf. 3. As to the fecond Parfieninr, oiz. Where 2 ¢ Variance Detween v ey L.
the Record of the former Acgiria»f, and the Indidaent or Apreal to 1:8.
which it is pleaded may be helped « [ ek it to be clear, Thatif the Na- f’: ‘h; g_*“l"
ture of the Crime be in [ Subitates the Ging 3 Variance may general- done o
iy be helped by proper * Averments. And therefore if a Man be na- * Co Lie.
ined in the firft Record Yeoman, and in the fecond Gentleman, yet it frems E,-‘i‘b(}o,o_
h clear, That he may rake good the Variance, with an Averment that 23a.
hé only was meant under each Addition. Alfo if a Man be acquitted of il“s"' Goro.
an Indi®ment of Murder or Robbery cujufdam 1 ignoti, and afterwards are puc 26 Al
raigned on an Indictment for the fame Faft, delcribing the Perlon killed ¢ 15.
or robbed by his proper Name yet it hath been holden, ¥ That he may Aocdgeds
plead the Acquictal ta Bar, averring that both the Indictments are for 189.
the very fame Felony. Allo if the Perfon killed be deferibed by his pro- 2! £ 4 40
per Name and Surname in the firft IndiGtment, and by the fame Chri- isrilfgea,
ftian, but by a different Surname in the fecond, yet i hath beea ! ad- Fiz. mon-
judged, That he may plead an Acquittal on the fir(t in Bar of the fecond prons de
Indi@ment, aversing that the Perfon {o differently named was one and 8:0.Coro. 29!
the fame Perfon. But it feems ™ advifeable in fuch Cale to add a farther 9,5 7. 19-
Averment, That the Perfon killed was known as well by the Name in f\b:id’g(d,
the firlt, as by that in the fecond Indi&tment; for if he were never known 8@ Appedl,
by the Name in the firlt Indictment, I much queftion whetlier the De- o2y,
fendant could be found guiley upon it and if he could not, it feems plain #ride 2 K=h,
that his Life having never been in Danger by it, the Aequittal upon it 725 B 7
n cannot be any Bar to a {ubfequent Indittment.  But if there be no o- pl_"g, TeR
ther Variance between the firft and fecond Indiment but only as to $-P-C.acs.
the © Times when the Crime is alledged to have been committed, or a5 554 % o,

to the P Places being both in the fame County, there is no Doubt but 1P €. 246
1 Prd: Keil,

8.a. ! Fide furra, ch, 5. (@, 73 k Keil. 25. b, Dy. 28s. pl. 38. #ide Fitz. Coro. sig. 26 Aflpl. 15,

yridged, Bro. Coro, g§. Firz. Coro. 189, Crompt. Jult 112 pl rr. & P.C.orog Lete. € #doae H o4
41 pl. 6. Abridged, Fitz monfirans de faits, 128.  Bro. Variance, 31, Coro. 29 1 Rel. Rep 368 pi 22,
mpde H.P.C. 244, $. P.C 1o5. Lete. G Crompe, Jult nva. pl 13 5 Pide foprs, (8. 1. o infrs, (8. 8,
¢, 10, ° Dy. 285 pl.38. H.P.C 236, pie2: AfL pl. g5, Abridged, Fitz, Coro. 179, 8. P. C. 105, Lets,
€ 11 H 4.41. pl 6 Abridged, Bro Coro 29. Variance, 31. Firz monitrans de fairs, 128, 25 Bd, 3. 49.
pl. r6. Abridged, Fitz. Coro. 136, 3 A pl 15, Abridg=d, Fitz Cora, 168 Crompe. Jut. q12.plovy. PEL
P.C.246, 5. P. C ros. Lett. €106, Lerr. A
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barred he is barred for ever. But granting this to be a good Reafon,
which yet it feems difficolt to make out, the very fame may be fard at
this Day as o an Inditment, which fince * 21" H. 8. t1. jutitles the - ;

Pde [ pray

Profecutor to a Reftitution alfo. Befides, taking the Law as it {tood cb »3 ket
formerly, why may nota Jury of one County try whether a Felony *% 5%
therein indilted, be the fame whereon the Party was before acquitted in

anotber County, in the Cafe of 2 fecond Indictment, as well as of a fe-

cond Appeal ?

Selt. 5. It feems 2 that it is no Plea to an Appeal of Larceny, That. ,picys 1,4
the Defendanr hath Leen found Not guilty in an Adion of Trefpafs e A'ppfal,'
brought againft him by the fame Plaintiff for the fame Goods  for Lar- o
ceny and Trefpafs are entirely different : Alfo it feems a general b Rule, o 16 0. ».
That a Bar in an Ation of an inferior Nature, will not bar another of 2 * Co. Lict.
fuperior, Yet it feems, © That an Acquittal in an Indi@ment of Mur- R
der, will be a zood Bar of an Indi&ment of Petit Treafon, becaufe both €q 1:39.41’12:
Offences are in Subftauce the fame.  Bat it is clear, That an Acquittal of b Cass
one Felony is 4 no Manner of Bar to a Profecution for another in Sub- g2 & '°%
ftance differant, whether commiitted before or at the fame Time with that H.7. € 244
of which he is acquitted 5 and therefore if 2 Man commit a Burglary, ?'E;f;"i;['
and fteal the Goods of 4 and B, and be indi&ed for the Burglary, and fumf. fett.
ftealing the Goods of A. and acquitted ; it hath been adjudged, ¢ that he AT ASANELE
cannot plead (nch Acqoittal to an Indidtment for Rtesling the Goods of o e

1. plo6,
B. Bat it feems agreed, That he may plead it to a fecond IndiGment for r}bffdged.

the Burglary. :,mzns“:l:“
Sect. 6. As to the third Particular, wiz, How far other Difcharges fits, 528
of a legal Profecution have the fame Effelt as an Acquittal by Verdict : BroCoro 29,
Having thewn already in the f Ch.pter of Appecls, how far the Difcharge 32"’,,,:;’3{
of one Appeal will bar another, 1 fhall only add in this Place, That not- #ide 5.5, €.
withftanding the # Allowance of a Pardon, or any otber Bar of ane In. 96 Lewc B
ditment, feems to be pleadable in Bar of another’s and by the like Rea-
fon, whatever hath been allowed a good Bar of one Appeal may be plead-
ed in Bar of another: Yet it {eems that no other Difcharge of an In-
dictment will bar an Appeal and no other Difcharge of 2n Appeal will
bar an Indiltment, but only an * Acquirtal by Battel, oran Acquittal by  seerhe nexe
Verdit on the General Iflue, finding the Defendant’s I Innocence; as ?:ﬁ;jf{-‘i’-(
where it finds him Not guilty on fuch au Iffie, on an Indi@ment or Ap- ¢ ;.7 o0
peal of any Felony whatfoever; or where it finds + him guilty of Ho- Ciampr Juit,
micide f¢ defendendo, Ox per infortunium, on an Indictment of Murder. ''[; ALY
But it hath been adjudged, * That where a emarrer by an Appellant < 5,56, 5.
t0 = Tender of Dattel, or to a Plea, hath been adjudged againft him, yet &
the Appellee may be afterwards arraigned ar the Suit of the King, ;::mlplrjn!“%ﬁ
Sett, 7. 1t is {aid by Sir Matthew Hale in the ! Chapter of Autrefoits *H.L Coaus
acquit, That an Acquittal by Battel in an Appeal is no Bar of an Indic-
ment.  But I find no other Authority to this Point but a Note in Fitz-
kerbert ™ of a Cafe to this Purpofe in the Time of King Edward the Se. "
cond. To which it may be anfwered, That this Matter is only fpoken ,,.* &
of incidentily,and not adjudged. And that Stawndford in the (ame Place ™ nyp e 106
where he cites it, makes a2 Quere, whether it be Law or not.  And it js Lere 1.
exprefly holden by Bratfon, © That an Appellee who vanquithes the Ap-
pellant in Battel, fhall go quit not only from all other Appeals, but al-
fo from the Suit of the King 5 becanfe by this be clears bis Iamocence againft
all, in the fame Mannery asif he bad put bimfelf wpon his Country and bis
Country had acquitted him, Alfo it is admitted by Six Manthew Hale in the

* Chapter

37
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372 Of the Plea of Autrefoits acquit.  Book 11

1 Chapter of Inditments, Thatif an Approver be vanquithed in Battel
}ﬂ;"ﬁ‘;}:”- joined on his Appeal, he fhall be hanged, and the Appellee difcharged,
ch. 35, fe@. Without being arraigned at the Suit of the King. Allo it hath been b ad-
to. Lete.t. judged, That npon fuch a Vanquithment the Appellee is intitied to his

ol He 34 Damages againft the Appellant, as being lygitinw modo gequietatus, which

5.P.C. 148, feems © neceffarily to imply that he is finally acquitted as well againft the

Lete B, i H
Nz Coro, KING 35 again(t the Party.

o8, Seit. 8. As to the fourth Particular, ziz. How far it is neceflary that
$:P. C.168. the Inditment or Appeal in the Record of Acquittal be free from Eror,

;‘;{;fi‘h_n. ard well commenced : I take it to be fertled ¢ at this ¢ Day, That

£l 140, Where-ever the IndiGment, or Appeal, whercon a Man is acquitted, is
;uﬁ;f-‘;hfi?-«fo far erroneous (either for want of Subftance in fetting out the Crime,
feit. 150, oF of Authority in the f Judge before whom it was taken,) that no good

“ 4 Co. 45. 0. Tudgment could have been given upon it againft the Defendant, the Ac-
118.C 14, Cuittal can be no Bar of a fubfequent Indi&ment or Appeal, becaufe in
245. " Judgment of Law the Defendant was never in Danger of his Life from
gInf21e- the firfky for the Law will prefume prima facic that the Jndges would noe
«ss. . have given a Judgment, which would have been liable to have been re-

Sipra,ch 23 verled.  But if there be no Error in the Inditment or Appeal, bot ¢

{;rm;;f_'luﬁ‘ only in the Procefs, it feems agreed, That the Acquittal will be a good

113 plvg, Bar of a fubfequent Profecution, notwithftanding fuch Errory the beft
15,16, '9: Reafon whereof feems to be this, That fuch Esror is b [alved by the
e a0 Appearance.

gHsaply. S g. It feems agreed, i That an Acquittal on an Appeal brought
Beo o by one ‘who bad no Kight to bring it, as by any other Woman X ex-
39. Caro.3s. cept the Wife of the deceafed, or b{ any other Man ! except the next

Fitz Cor, 68 r. i ; th -
g s 08 Heir, is no morea Bar to an Appeal by another Appellant, or to an In

forde feems QiCtment, than an Acquittal on an infufficient Appeal or Indi@ment
tobe of O- would have been. .

f;"’;’c‘a,};:::f Seld. wo. As to the fifth Darticular, viz. Whether an Acquital in a-
on an errone- Iy Court which has 2 Jurifdittion, be fufficient for this Purpofe : Not-
ous Appesl, withftanding the m Opinion in the Book of Affizes, That no Acquittal

is 1 gocd Bir D ot
e in any other Court can be any Bar to a Profecution in the Court of

ment till i King’s Bench, becaofe that is the Highe(t Coure, I take it to be fettled

poreverld m a¢ this Day, That an Acquittal in any Conrt whatfoever, which has a
$.P.C. 106, JurifdiGion of the Caufe, is as good a Bar of any fubfequent Profecuti-
_L“cf-rg-ncit”d on for the fame Crime, asan Acquittal in the Highefl Court. And there-
in pt.

Jult. 112, fore it bath been adjudged, © That an Acquittal of Murder at a Grand
pl.1s. Seflions in Wales, may be pleaded to an IndiGtment for the fame Mur-
But chis  der in England. TFor the P Rule is, That 2 Man’s Life fhal! not be brought

feems sepug-
nunt to all 5. 1110 Danger for the fame Offence more than onee. '

ther Books,

and ro what is f3id by Staundford himfzIf, in the very fame Page. TIndeedin thie fecond Edition of Hule’s Pless
of the Crown, thereisa Note to the fume Efeft with whar is foid in Staundforde; bug this is manifeltly mif-
printed, and che Word Aegwit put for rains, ¢ Crompt. Joft. vt plg, 5. Supra, ch. p. ek 15, 16, "4 Co,
48 ¥ Fitz.Coro. q44. 9 H.1. 2. pl.7, Ahridged, Bro. Appusl, 39. Coro. 35, Figz, C,?oro. 68, S P.C 106,
Lete, B. 189 Lert A, Crompt, Juft 1xs. pl. 15, M Sxyrs, ch. 7o leftroy. lsoH 7 1 b, t¥ s 21 H 4.
38, b. 29. 2. Abridged, Bro. Appesl, gv. Crompe.Juik. 112, phig. S, P.C, 106, Lete. B. H.P.C.245. * Sus
pra, choa3, (Bt 36,37, 18, FSupra, ch. a3, G& 39,40, 41, 42. "9 Al pl. 15, 94 Co. 45. b. Raft. Ent.
385. pl 4. 11 H 4. pl. 6. Abridged, Firz. monfirans de faits, 138, 25 E. 3. 44. ph 16, Abridged, Firz. Co-
10,136, ar Al pl. 9. Abridged, Bro Cora. 120 or 121, Cromprt. Jult. v12. pl. 8. Pitz, Core, 220, 0 Lev.
118, 1 Sidiiyg. Suprs, ch. 25, el 39, 40, Supra, EL. 1, 8, 9

4 Seif. 11,



Chap. 35. Of the Plea of Autrefoits acquit. 373

Seff. 1. As to the fixth Particular, viz. How far an Acquittal of 4
Perfon as Principal will bar a {ubfequent Profecution dgain{t him as Ac-
ceffiry 3 & & ronverfo, how far an Acquittal of 2 Man as Acceflary will
bar 3 Profecution again{t him as Principal: It feems to be a fettled at this «Rety a5,26;
o Day, That an Acquittal of a Mao as Principal is no Bar of a fubfes FL.7.C 244

+ 1G5,

quent Profecution againtt him as Accelfary dfter the Fa&, betanfe fuch ?_'m',%
Acquittal clears bim only of the Charge of having committed the Fa&, Crowp Jufks
which being a Crime entirely different from that of recciving him that #¢ Pl 15.

¢ . =4 . bz pl g,
hath committed it, there feems no more Reafon that the Acquittal of it iy AFI‘,],?[', 1o,

{hould bar a Profecution for the Receipt, than if there were Offences that '?_b'idgd-
bore no Manner of Relation to one another.  But it is ¢ holden in ma- 55 "

ny Books of good Authority, (contrary to what is admitted ¢ to have Bio. Coro.
been the ancient Law,) that the Acquittal of a Man as Principal is a good B

Bar of a fubfequent Profecution againft him as acceffary before 5 for it 5 ch. 5,
faid, That fuch an Acceflary is in fome Meafure ¢ guilty of the Fact, ®Cos. Fitz.

and there’ore that an Acquittal which clears a Man from being guilty C;“,’,‘(f’“

of the Fatt, doth by Confequence clear him from being {uch an Accel~ Lete € 1o,

fary. And this feems reafonable upon the Suppofition that a Man may it 4 B
be found guilty of an Inditment again{t biim as Principal, upon Evidence Lonb o, e

which only proves him to have been an Acceflary before. But if a Man e 1.
cannot be found guilty of fuch an Indi&tment upon fuch Evidence, as it is ,2:' G224
ftrongly f bolden that he cannot, it may with great Reafon be faid, that Crompe.Jutt.

the Acquirtal of him as Principal no way acquits him as Acceffary be- 42.pl 18-
fores for if fo, lie might fave himfelf by a mere Slip in the Indi@- pude fiin

ment, and bar all other Profecutions by an Acquittal on a Trial, which cipal Aurhos
in Truth never brought him into ¢ Danger of bis Life.  And it is upon ;‘,‘({ﬁ;;ﬁ‘fm
this Suppofition, as I fuppofe, that it is holden in fome b Books, con- E. 3. 20 pl.

trary 1o thofe abovecited, that one who has been acquitted as Principal 14-Abiidged,

. . . Fi .
may be tried again as Acceflary before, as well as after. e Coro

Sezf. 12, Butic feems 1 agreed, that an Acquittal of a Man as Acceflz- which feems
1y before or after, is no Bar to a {ublequent Profecution againit him as :;‘l‘;ﬁ“lff}fl‘}t
Principal. for theWords

Sec?. 13. Alfo it bath been holden, that an Acquittal of a Man as areforn Ex

, S 14 . . " le, th
Acceffary to one Principal, will not {ave him from being arraigned af- 2 Men ,‘,l,;f

terwards as Acceflary to another in the fame Fatk; but for this 1 thall re- in fuch Gife
fer to Chap. 22. Sell. A6. be revice pag

to anfw=r,

Ses? 14. As to the feventh Particular, »iz How far the Law is al- weaward

tered in thefe Refpeds as toan Indictment by 3 H. 7. 1. It feems agseed, that you g
k That by the Common Law an Acquittal on an Indictment might be Yy Corme

pleaded in Bar of an Appeal of Death, in the fame Manner as an Acquit- 282. is con.
tal of any other Felony might be pleaded in Bar of a fubfequent Profe. tdifted by

. . . . all ather
cution, and therefore in Favour of Appeals a general Pratice was intro- Books ; for ic
duced, ! not to try any Perfon on an IndiGtment of Death, till after ';f” Thar a

an arquic-

i ted as Prin-

eipal, cannot be [o much as srraigacd a5 ap Aceeflary after. And 27 AT pl. 16 Abridged, Bro. Coro. rog. and
Fitz. Core. 2co, exrend only 1o the Cafe oF un Acceffury afice. And 8 H 5 6. pl. 26, Absidged, Fiez Corn. 467,
exprefly goes upon the Suppofition, thar 2 Man may be found guilty as Principsl, upon kvidence which only
proves him Accefary. 48 P.C. yo5 Lete B. Fitz Coro. 424, © Fide fupes, ch 20 Sc&@. 13, 14 £ P. C. 266,
Heilw. 107, D#lil. 14. B Pide fupra, Sc8tions, 1,8, 9, 1o, "Keilw. 107, Dalil 14, Lamb. B. 2. ch. 7. ! Ciomp.
ton's Jultice, 43 pl. 30, Bro Coro. 186, & Pide fupra, ch 25.8: & 15, 21 H. 6 28, 2y, Abidged, Bro. Appeal, 4t,
44 E. 3. 25.pl 36, Abridged, Bro. App. 52, H.P.C. 244, 241. a7 L. 3. 16, pl 27 Abridged, Fitz, Coro, toq. Bro
Appeal, 33, 35, 105 2 Leon. 165 Bor rhis is miade 2 Quaere, 17 AR ploo. | e fupra, ch. 25 5. 15, Crompt,
Juftice, i1 pl 2, 3. Kely. 95, 94. 97, 98. 2 Leon, 161. H. P. C.aqq, 244, 8. P. C. 507, Letr. AL Bio Appeal,
o. 32 AT pl. 8, Abridged, Bro. Apps=sl, 129, 45 E 3. 25 pl 36, Abridged, Bio. Appeal, 12, 51 H. 4,94 pt. 564
Abridged, Bro. Appeal, 36, 41 Al pl 15, Abrilged Bro. Appaal, 75,

Cccce the



374 Of the Plea of Autrefoits acquit.  Book II.

the Year and Day had be ‘
ot o forggtre;- l;ft!fdn }:ifi}:{d,_ by which Time it often happened
any Man be flain or ma:' dored fe . eiorm_atmn thereof it is ewaffed, That if
tors, Masntainers and Camﬁn;?. . "4 f: erefore tbe. Slayers, Murderers, Aot
ers and Murd of the Pﬂm-’ be indicled, that the [ Jay
, erers, and all other Accelfaries of the fus y : anie Slay-
mined of the fame Felony and M'uraryr" 0f 2he famee, be arraigned and deter-
the Year after the fame Felony ar Mi '-’d at any Time ot the King's Suit, tvithin
for any Bppeal to be taken %ar th arder done, and not tarry the Year and Da
ven any Perf n for the Jawee Felony or Murder.  And if i 7y
7y Perfon named as Privcipal or A f it bap-
der at the King's Suit wi!b:’;lx t£ T eceffary 1o be acquitted of any Such M:;‘;-
b i fupra, fore whom ke is drgm';red Jhall ;at Y “”6‘16__0@ » that then the fame Juftices be-
;" g]gl?:::. mirt b gggfn to the P?’if:‘m or I[ﬁ‘ﬁ??" _{w to go .df fﬁ?ge} but 2 efther to ve-
I N30 shat Year and Day b y or elfe do et hint to Bail after their Diferction t;
o y d Day be paffed.  And if it fortune the fame Fi eretion il
T, pplhjzu[;‘ } ”'a' ??ﬁrm Jo arraigned or any of them to 6:«; .[fm hf”; 7 Mirduers,
" 3 faid Felony or any of thewt to be attai uit, or the Principal of the
flain, as fhall vegui 0 be antainted, the Wife or next Heir ¢ bim fo
within the Tearq:;ﬁ,ggy;;;e :lf' eir Appeal of the fame Death and ‘;4::3(5’
Jiid Perfons fo smreigned amd e fame Felony and Murder dowe againi? 1he
ai SO AragHeG and dcqust, and ol other their Acceffurice, o ’
gainft the Acceffavies of the faid Princi beir Auceffarics, or a-
gainft the faid Privcipals fo dftdf?:f":fﬂp‘f!' or any of them, fo attaint ed: or a-
s';;hi;{ze,,!s the Clerg y thereof before not bads ; ,d:f;&g} be on live, and the Benofit of
ian fike dducniage, 1 if the Joid A ot o dppilint Jal huwe fiuh and
ts'.“;:’cﬁff,, Ar‘%:gmi ;r AIttta;'n er uoiwitfgﬂaﬂjing. tiainder had not beeny the faid
dRa‘ .: : y cems € 3 reed, i
tutes, %f';:l ¢d to extend to any orhe% A c;hgt this Statute thall not be confiru-
Murder 5, Quittal but upo i i ut of Death, nor to any otl
cHPC . pon an IndiGtment 5 from wh : y other Ac-
ISP quittal on an Indi¢tment, or A ol £ ence it follows, That an Ac-
375, may {till be pleaded in Bar of an Appeal for other 4 Felony except Death,
Flt{t If‘-c A,Cflmrtal on an Appeal of Death °Ppea E’r the fame Crime, and that an
SR diccment, in the fame Manner as b may {till be pleaded in Bar of an In-
S'P Choy  Seff- 16, How far a Perfon E y:}he Common Lavw.
Lan . micide fe defendendo, on an Indicmer g?my of Manflaughter, or of Ho-
SHP-C ypon an Appeal by Force of o Snto Murder, is liable to be tried again
S’ 7. Chapter. is Statute, {hall be confidered in the next

Ler A
Ceompton’s Fuftice, 111. pl. 2, 3

CHAPD



Chap. 36. 17%

C H AP XXXVL
Of the Plea nf” Autrefoits aceaint or convict.

Set. 1. T T feems to be generally agreed, & Thar wlercever a Man 21 047,
w ateainted of Felony, either by Jodgment spon a Vedidl, f_._fr' fg.u;;
or by ® Outlawry, or Ahjuration, whether upon an Indithaent or Ap- 1o o0,
peal, e mry plead fuch Aitainder to any fublequent Indi/bnsent or Ap- f50 3.5
peal, for the {ame or any other Felony.  And two Realon; 212 given for i,: M
fuch Plea to a lecond Profecusion for the fame Felony 5 Firlt, © Pecavle $7peechag;
the Life of the Defendant was in Danger by the fisft 5 and it 35 againi ?{iﬁ‘ n
a Maxim of Law to bring a M«n into fuch Danger moie than once for .-nari';al-’ﬂ{mi}a'
one and the fame Offcnes: adly, 9 Becaufe gencrally the proceéding in 28¢5 9o
fuch fecond Prafecution cannot be to any Purpofe, becsole the Party is ;\1“?,5‘:;;3
dead in Law by the firft Attainder, and hath forfeited all that he can kea of the
forfeir, and therefore it is faid, That it is equally abfurd to attatny him i« the
a ¢ fecond Time, as to attempt to kill one who is already dead. And of e tafe
this is the only { Reafon I find any where given for the Plea of Autre. inkts Cova.
foits attaint of ofie Felony toa Profecution for another.  But where both 5y 4 1j 3,
of thefe Reafens fail in the firt Cafe,” and rhe later of them in the 2 pl 12
fecond 5 and al'o in fome other Cafes, for {jecial Reafons, the Plea of :'}‘({“ ree.
> . Iy . " . . . . e 7. 19
Autrefoits attaint feems to be of lttle Efled, as in the following In< prig "
ftances. Abtidged,
Se'f. 2 Fiilt, Where the frft Actainder is reverfed for Error, after 'g;i‘t‘%f?f?'f‘
which it can neither be pleaded to a Prolecution for the (éme or any other ¢ 8.1. C.
Felong 5 becaufe by fuch Reverfal the Attdinder is of no & more Force ;o7 ket B
than it 1t hed never beea s And if an Acquittal on an erroneous Indifiment 13 Co. 1o,
or Appeal will nat bar a fubfequent Profecution, furely e fortiori an &0 Bl 516

Attzinder reverfed will not do it.  But it is agrced to be a good Bar E,’I"["“P-us.

while it ftends aarever ed, becaufe it is not void hut voidable only. ® Bra, App.g.
Seii. 3. Secondly, Where the Attainder was at the Suit of the King 57 3 440

and P naedoned  and after the Party is profecuted npon an Appeals for Abridged,
it is an allowed Maxim, that the King cannot bar the Suit of the Sub- Fitz. Coro,
jeft, and if he canot bar an Appeal by pirdoning the Offcader beforé 2%y 4.6 plo
it appear whther he be goilty or innocent, there cannot bur be muach 19

Jefs Reafn that he fhould bar it after the Guilt appears by a Judgmene S7idged:

; Firg. Car,
upon Record. 227. Bro.
) Appral, o,
Popham, 7oz, 711 4 710 pl 16, Fitz, Efcheer, 14, Bro, Caro. ¥1. Fitz. Coro. 81, 95, Cand 4 L. 4 viophoad,
Firr wo, 27, 8t the Chep er of Jodprene. | See the Bookseited o the pre cdenr ton 5 58, O 106, Lete 08,
vz Co oo HOPL G237, 4 Colgsoa ' Bre, Cora, 11, 28 Ko 3 ol pl g Abeiep.d

ped i Coren 1y MG
1oy, Leet, 8 3 (ol 2e;. Crompron’s Jullici, 117, pl 3. 6 1h 4 € ploaye Al Fiea o, say. firg Aps
peal, 10, Comr. 12 Cou, o0

Sﬂ'v" R 40-



376 Of the Plea of Autrefoits ateaint. ~ Book IL

Set?, 4. Thirdly, Where a Perfon attainted of Felony, is afterwards
“311 6,532 10dited of High Treafon, whether before or after his * Awainder; for
fbrideed, the Judgment of Death ift High Treafon is not only different from that
r1. Bz Co. 10 Felony, but the Forfeiture is alfo more general, (extending to Land in
ro. w Ilnﬁ, Tail as well as to Land in Fee-fimple, fince 2 the Statutes cf 26 H. &
23Tt yg.and 33 H. 8. 20 But it the Felony were firlt committed, it feems
;-Ict?l'.c.:.;, b agreed,3 that the Title of Efcheat to the Felons Lands in Fee-fimple,
e o veﬂe{c{ i?[ the Lgrdzof ghdorg thehy alfriiquid_en f;qm‘rlz]e Ti{mc (!)]f tIl“]e F‘E:lo‘-
wrvation to Ny, Thall not be- devefie the fubfequent Attainder for the Treafon
{hc ccrmtnr:r; asyit would be if the Treaf‘or?rhad been tsilr& committed. ’
mahig  Sed. 5. Fourthly, Where an Appeliee of Larceny hath a fecond Ap-
vo7.Lere B peal brought againft bim hanging the firlt, and alterwa:ds is actainted in
CrompeJul. the fitft, in which Cafe, according to fome © Opinions the Court may,
fe b2 2 in order to entitle the fccond Appellant to a Reftitution, enquire by an
ted¥es Beck Inquelt of Office, and according to other 4 by an Inqueft taken at the
;’]:eflfh‘?n;u': Mife of the Parties, whether {uch Appellee be guilty of the Larceny or
porcofic  not. And the Law feems to be the {ame in Relation to an Indiftment of
feems repug- € Larceny fince the Statute of 21 H. 8. v1. which entitles the Profecutor
'.‘E':f Lityys, [0 @ Reftitution of his Goods, upou the Offender’s being found guilty, e,
39=-h ch in the {ame N'Ianrwf asupon an Appeal. Alfo it hath beer_lf adjud.ged, that
e Terir. @ Perfon attainted is as liable to anfwer a Perfonal Adtion a5 if he had
ture. not been attainted. For otherwife his Attainder would give him a Pri-
v3laft 213, vilege and Protedticon, which the Law is far from intending in allowing
f_‘eft‘_%_”?‘ the Plea of Autrefoits attaimt to a fecond Profecution for a new Crinde,
¢ pids fuprs, which is chiefly grounded on this Reafon, that the Law will not foffer
;":ﬁi f;% an abfurd and vain Thing in attainting one who is attainted already.
Sy Self. 6. Fifthly, Where a Perfon attainted of one Felony. is after.
Fitz. Coro.  wards profecuted as a Principal in another, and others are allo profe,

3 « 10yl Cuted together with him as his Acceflaries, in which Cafe it is faid, ¢

7H. 4. 30p \ ? .
16. That for the Benefit of Pablick Juftice he is compellable to plead, & to
gitr’:dg;fé' the fecond Profecution in the fame Manner as if he had not been attaint-

Bro. Apped), €d, becaufe otherwife the Acceflaries to fuch fecond Felonies could not
2§ b be brought to their Trials for want of a2 Convition of their Principal.
f’d;'{"sg:" Seff. 7. It feems ! clear, That a Judgment againft a2 Man on an
Abridged, Indi@tment or Aftion of Trefpafs, is no Bar to an indiftment or Ap-
Bro. Appealy peal of Larceny, for the fame taking, becaufe Irefpafs and Larceny are
Fivz, Cors.  Offences of a different Nature, and the Judgment for the one entirely
o differs from that for the other. Alfo | take it to be in a great Meafure
ortat " Eagreed, That the Judgment of Pain fort & dure in one Felony is no
5.p.C.¢6. Bar to a Profecution for another ; becaufe fuch Judgment neither cor-
{f‘;% .12, TUpts the Blood, nor forfeits the Lands, as an Attainder doth. But it
248, feems queftionable, whether it may not bar a econd Profecution for
Bro. Appeal, the fame Felony, becaufe the Life of the Party was brought into Dan-
g:;tz Coro, BT b}" the firft.
26 Set?. 8. Ivis ! faid, That Auirefoiss attaint or convict was no Plea for
vide 8 Ed. 4 one who had broken the Prifon of the Ordinary; but for this I fhal
$ro. Corn  refer to the Books cited, Ch. 33. Sect. 9, 10,

Lor
}w;:;. chrfl‘:‘;‘&& §50$6. H.P. C. 212, 248. ¥ 5 Indt. 213, 215. Cro. EL 516, Comt. Cra, EL 213 8 Poph. 107.
¥ pide faprs, Ch. 2g. from Sell. 36, ro 8§:&. 5. 7 pide fupra, ch. 35. 5e&. 5. 7 H. 4. 35 pl. 4. Fire. Coo0, 82, k3
Inft at3. Grompt. Ju®, 1:3.pl. 4. Dy. 308, plo73. ' 5. P.C. 34,32,

}

Sett. 9.



Chap. 36.  Of the Plea of Autrefoits atraine,

Set. 9. It is certain that an Attainder on an |
is no Bar to an Appeal, by Realon of 3 H 7.
in the precedent Chapter, ‘which gives )
ed of Death, the Benefit of Clergy thereof being nat had, as it is cer-
tain that it cannot ac this Day. Bur it feems * agreed, That in ali o-
ther Cafes the Plea of dutrefoits attasmt is (1

377
ndiGtment of Death
1. fet forth more at large

"HLPC iy

Il of the fame Force as it was

by the Common Law,

SeiF. 10. The Plea of Autrefoits convitt, feems chiefly to depend on
this Reafon, 2 That the Party ouglit b not to be broughe twice into Dan- * #ide fipra,
ger of his Life for the fame Crime. Upan which Ground it feems © a- e
greed, That a Conviction on an Appeal or Inditment of Burglary, of 4. b, toua.
other Felony, may be pleaded to an Inditment or Appeal for the fame 47- =
Fe]ong; And that a Convi&ion of Manflaughter in an Appeal of Death 3}2‘:5-31;..-&
may be pleaded in Bar of a fubfequent Indiftment or Appeal of the 4.2
{ame Death ; and that the Reafon w y fuch a Conviftion on an Indi&- E[‘“";JS’;}
ment of Death cannot be pleaded to ap Appeal as well as ¢o an Indi@- vyl
ment (unlels the Perfon (o convifted be admitted to his Clergy, or at Kely. sg,93.
leat have prayed it,) ¢ depends entirely on 3 H, 7. 1. which exprefly ‘f‘;;',{"j; .
giving an Appeal againft a Perfon attainted on an Indiment of Death, cro Ca. 147,
who hath not had his Clergy, cannot but be thought to give it as welf ¢ #de 1 And.
againft 2 Perfon convited, fince every Attainder includes 2 Conviction 4 Co. 46
and more; and it is wholly owing to the Default of the Conrt which 3 Mod. 156,
fhall not prejudice any one, that a Perfon convided is not attainted <. X1 oo
But I do not find any Authority that 2 Convicion of one Felony may « 7 sp.c.
be pleaded in Bar of another; but on the contrary it is plain, That it 1o, Lot A,
was anciently the ufual f Pra&ice, whers a Clerk was indiGed of fe- 2eB D
veral Felonies, and tried and convidted of one of them, and demand. CiomptJuf.
ed by the Ordinary, not to deliver him upont fuch Demand, but to 13

- - E‘I C L
detain him in Prifon til] he had been arraigned of all the Felonies where. }94:24610. ¢
of heftood indidted. Alfo it (eems =

agreed, That even after the Statute LGk,
of 25 E., 3. 5. de clre, a Clerk convié of one Felony, might immedi- Sepra ch 33
ately, while he ftood at the Bar, be arraigned of any other. £l ey,
Se. 11. But it feems to be admitted 7 5 2 general Rule, That af f;‘;,;]}fﬂ‘;r:;
ter a Clerk convict was once delivered to the Ordinary, he could not af. g 3§
terwards be impeached either for the fame, or any other Felony commit- is-"-g—"*“-
ted before fuch Delivery to the Ordinary, whether it were within the ;)e;_t‘,,s',,
Beuefit of the Clergy or not: And tho' this be fo far remedied i by p? 40
8 El 4. and 18 EL 7. That a Perfon admitted to his Clergy, for any ;‘ET-H«
Felony, (hall not in Refpet thereof bar a {ubfequent Profecution for an- 1.5, c. 148,
other Felony not within the Benefit of the Clergy s yet, as I take it, the N
Law generally (!l continues as it was, as to the Felony whereof the ;4 A
Party who is adwmitted to his Clergy is convidted, and alfo as to other 121
Felonies within the Benefit of the Clergy committed before fuch Ad- ;’3 I.{{_s"‘
mittance, whereof it feems agreed, That regularty one admitted to his § 1o, 131,
Clergy {hall not be afterwards arraigned. {}“!,,:nr;;g;:‘;‘
Sec. z2. It feems to have been long fettled, That not only he who [, 5"

tr3. pl g, g
hath been admitted k to his Clergy on a Convi&ion of Man(laughter, o
upon an [ndiftment of Marder, bat allo that h

€ who being called to iz Caro.
gment on fuch a Convi&tion, hath ! praved his Clergy, bLut hath 00t ' P fuprs
0 5 } } D)} f? 1

, ch. 33 fram
28 221 t0 130, k4 Co. g0, Wetharel's Cale, g5 b 48, Ceompr Tufl, 101, plo1o.  Fdr Cro. Ja. 281,
Yelv. zoq, 205 ¢ Bulll. rql. Sve the Cafes cired to the nexe Lertee. V2 Lenn y6o, 161, 4 And. €3,

45 b 460 Kely 93, Ure. 3 Lafl, 161, Co Ear gc. b, Thisis lefr doubiiul, 2 Ruil. Rep. 413,

Ddddd beeq

g Co.
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been actually admitted to it, may bar any fubfequent Appea! for the
fame Death, as he might by the Common Law. And as to the Objeci-
on from the feeming Abfurdity, that if the Law be fo, he that hath his
Clergy on a Convidion of Manflaughter will be in 2 better Cafe than if
he had been wholly acquitted, it may be anfwered, That this doth not
depend on any Reafoning from the Nature of the Thing, but from the
Statute of 3 H. 7. 1. which exprefly takes away the Plea of Autrefoits ac-
guit in this Cafe, but by fuffering even Perfons attainted on an Indid-
ment of Death, who have been admiteed to their Clergy to plead fuch
Admiffion in Bar of an Appeal, plainly feems to have intended to feave
the Benefit of the Clergy, as it ftood before.
2 ilk 63, Sect. 13, AMo it hath been adjudged, * That it is not material whe-
Kely.o1, 92, ther the Appeal, in Bar whereof fuch Conviftion and Clergy are plead-
93 1°41°7: ed, were depending at the Time of (uch Conviltion or not fince the
Bat the con- Judges ® may, if they think fit in their Difcretion, proceed on an Indict-
erary freon  ment of Death, notwithftanding an Appeal thereof be depending; and
Py ?inf{f,:,'? therefore as on the one Side the Party is liable to be hanged, if found
bsgre.ch. guilty of Murder on a Verdict againft him on fuch Indiétment, _pend-
o ﬁf: 5. ing an Appeal, it cannot but be equitable, that on the other Side he
Notes coch. fhould have the full Benefit of the Verdid, if found in his Fayour.
35 6 14 S, 14. But there have been many © Opinions, That unlefs the
ha L9475 Court call a Man to judgment on a Conviction of Man{laughter on an
¢y Sid.116 IndiGment of Marder, hie cannot demand the Privilege of his Clergy,and
Kelv.1o6  confequently cannot plead fuch Convi&tion and Clergy thereon had or
213 o1 48, Prayed, in Bar of an Appeal. And accordingly it was {olemnly refol-
215, vl 49 ved * by all the Judges, except one, in the later End of the Reign of
3§5M'°’L‘_ t+s King Fames the fecond, That the Court might delay the Calling a Con-
re7, 158, vict to Judgment, to hinder him from praying his Clergy, (efpecially if
K v.1o6 an Appeal be depending,) in Order to make him liable to an Appeal.
ror1vea0s, But the contrary feems 4 to be fully fettled in the Cafe of Armfirong and
107, Lifle, wherein it was adjudged upon great Deliberation, That a Con-
San 663 vidtion of Manflaughter on an Inditment of Murder, and the ¢ Prayer
ehacinchis of Clergy thereupon, may be pleaded in Bar of an Appeal of the fame
Cafe the P Death, whether {uch Prayer were made upon the Pasty’s being called
Uy admieeed to Judgment or not.  For it feems to be f admitted, even by thofe of
e his Clerpy the contrary Opinion, That the Delay of the Court in not admitting a
in the King's Man to his Clergy who prays it when called to Judgment, fhall no Way
¢ vide fiprs, prejudice him, bot that he m1y bar an Appeal by pleading the Convic-
fell. 13y, 1i00 and Prayer of Clergy as much as if he had been adtually admit-
% Co s, g6 ted to it.  And why fhould it be more reafonable that the Delay of the
Kely.ros.  Court in not calling 2 Man to Judgment fhould put it in the Power of
Salk.63. the Court to make {o high a Privilege in Favour of Life, wholly preca-
rious and difcretionary? To which may be added, That a Demand of
Clergy by a Convi&t before he is called to Judgment, feems in Strict-
nefs to be as Jegal asa Demand after 2 Call to Judgment; fince when-
ever a Perfon appears to have a Right to his Clergy, as be leems plain-
ly to do, when his Crime is found to be fuch as is within the Benefit of
it, it feems a neceflary Confequence that he has a Right to pray it,
& supra.ch gy, AN it feems # agreed, That by the ancient Common Law, Clergy niight
f& 110,111 be demanded upon the Prifoner’s firlt Arraignment.  And tho’ afterwards
for fpecial Realons, the gudges made it a Rule not to admit any one ro
it till after he had pleaded; yet I find it no where bolden in the old
Books,



Chap. 36.  Of the Plea of Autrefoits attaint. 379

Books, That a Man could not legatly demand it till called to _Iudgment.
Neither doth the 2 Opinion to the contrary, in the Report of the Cafe | ! Silk 63.
of Armftrong and Lifle, grounded upon the Authority of b Sear!'s Cale, .,il‘,’,‘bf‘;’g,,
feem to be all made out by thar Cafe.

Sect. 14. But it {cems clearly fettled, That whenever the Record on
which a Maa is convifted of Man(lavghter, and admitted to his Cler-
gy, on an Indi&ment or Appeal of Murder, is erroneous, either in Re-
{pett of Infufficiency ¢ in the Indidtment or Appeal, or for a 4 Mif-trial, +4 Co. 39. b,
&c. {o that his Life was not in Danger at the Trial, & he cannot 42 * 42. &

plead fuch Conviction and Clergy thercon had, in Bar of a fecond lo- f;‘:mf,fi“?'
dictment or Appeal, 46Co, 143.b.

Sect, 16. 1t hath been adjudged, ¢ That the Conclufion of a Pleaof .
Autrefoits convict of Manflaughter, and Clergy thereon, &, may be ei-
ther petit judicium fi predict’ A. B, iterun de eadem wmorte, de gua femel con-
wictus eff, vefpowdere compelli debeat 5 ov thus, £ petit judicium fi predics’ i¢oke’s Encr.
A. B. appellum funm predict’ verfus cum de morte pradics babere fen mannte- 35-b0
mere debeat, : g]r{:m:ft' )

Sect. 17. It is {aid ¢ to have been adjudged in Hulerofi's Cale, That Jut.iipis,
a Verdi& finding a Man guilty of Homicide fe defindendo on an Indi&- © CokeaEor.
ment of Murder may be pleaded to an Appeal of the fame Death; but f{;a_ 45.b.
this was certainly not the very Point b in Queftion in that Cale ; neither 4¢.
do 1 find it exprefly taken Notice of in any Report of it. However, 35" %%
fince it feems clear, That fuch a Conviction would be a good Bar of an jintt, ;1.
Appeal at the Common i Law; and fince it is not within the Letter f Aod.c8
of 3 A 7. 1. which mentions only Per{ons acquitted or attainted, it (hall fcé,'.ﬁpr ’
not eafily be conftrued to be within the Meaning of it, ¥ being in this * 7 ; Infl,
Refpect a penal Statute, and derogatory from a Maxim of the Common -
Law in Favour of Life. And tho' it be in a great Meafure ! agreed, That ') and 68.
the Statute in giving an Appeal again(t a Perfon atrainted of Murder ¢ €o- 45,
doth by neceflary Confequence give it as well againft one convidt of Mur- ey fls-. (.
der, becaule every Perfon attainted is convi and more; and if an Ap-
peal thould not lie againlt a Perfon convilted until he were attainted,
it would be wholly in the Power of the Court, by delaying to give Judg-
ment on a Perlon convicted, to bar an Appeal.  Yet fince thefe Reafons
hold not in the Cafe of one convitt of Homicide fé defendendo only, it
~ may weil be argued, That a Convittion thereof may (tiil be a good Bar

of an Appeal.

3 Inft. 551
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CHAP XXXVIL
Of Pardon.

B EFORE I proceed to confider in what Manner a Pardon is to be
taken Advantage of, it may not be improper to premife fome Things
cohcerning the Nature of Pardon in general, as,

1. By whom it is grantable.
2. Where it is grantable of Right.
3. What is the Nature of a Pardon of Grace.

Sect. 1. As to the firlt Point, ziz. By whom a Pardon is grantable

It feems that anciently the Right of pardoning Offences within certain

Diftricts was claimed by the Lords Marchers and others, who had Fura

2 sietheSta- regalia, by ancient Grants * from the Crown, or by Prefeription ; but it
e ‘::% ‘:4 is enatted by 27 H. 8. 24. Par. 1. That no Perfon or Perfons, of what E-
Co. Litt.114. fRate or Degree foever they be, fhall have Power to pardon or vemit any Treafons
P 2 O FEelonies whatfoever, nor any Acceffaries 1o the fame, nor any Outlawries for
. lr;ms:]l; * fuch Offinces, whether committed in England or Wales, or the Marches of
S$.9.C. 104, the fames but that the King fball bave the whole and fole Power and Authors-
Lett. C. yy thereof united and knit to the Imperial Crown of this Realw, as of good

3 Inlt. 133, Right and Equity it appertaineth.

As to the fecond Point, viz. VWhere a Pardon is grantable of Right,
1 thall endeavour to (hew where it is to be fo granted,

t. To Perfons found gnilty of excufable Homicide.

2. To an Approver who hath convifted an Appeliee,

3. To Robbers, Clippers, Burglars, &«. who (hall difcover two
or more guilty of Robbery, &v.

Sett. 2. And firlt, As to Perfons found guilty of excofable Homi-
cide, it is enalted by the Statate of Glocefler 9. That in Café it be found
by the Country, that a Perfon tried for the Death of a Man, did it in bis De-

;TFOV ff}c fence or by Misfortune, then by the Report © of the Fuflices to the King, the
orimars i Aing fhall take bim to his Grace, if it pleafe him. By which at firft Sight it

Cerrigrars in

fuch Cafe, feems to be implied, That it is left to the Difcretion of the King, whe-

and a Pardon ther he will grant a Pardon in fuch Cafe or pot.  And agrecably hercto
see Repifter 1t 18 f2id in four feveral Notes © in Fitzherbert's Abridgment of Cafes in
E L

rag. the Time of Edward 3. That a Perfon found guilty of Homicide f¢ de-

< Fitz. Cors. : . e -
as;.t:sg?;??y, fendenda is to be rewitted to Prifon in Order to attend the King's Grace:

B And et in two other Notes of 4 Calts in the very {ame Year, it is {aid,
AlloFitz,Co-

ra. 305. and 44 Ed. 3. 44. pl. 55, Abr. Fite Coro.gq and 2H. 4¢3, pl. 5. Abr, Bro. For{titure, 9. 21¢ to
the {ame Purpote.  # Uite, Coro, 297, 361.

5 That
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That in {uch a Cafe, if the Prifoner caufe the Record to come into the
Chancery, the Chancellor will make him a Charter of Pardon, without

fpeaking to the King; and this {eems to be fettled at this Day, and a- «&.p.¢. ..
grecable to the ancicnt ® Common Law, which (bail not without exprefg Leet. C.va.
Words be reftrained by a Statute which feems to be made in Affirmance zif:ﬁ_us'm
of it. Aund thereforc thefe Words in the Statute, If it foall pleafe the 3:7. =~
King, thall be taken as fpoken only out of Reverence to him, and not as {:F.C 252
intended to make the Right of the Subjet to fuch a Pardon precarious. 19,05;21',2,;,
And rhe Cales above-cited, whith Teem to be contrary, may be recon. Bro Chartde
ciled with the others, by intending them to mean only the Grant of the g o™
King’s Pardon to a Perfon reprefénted to him as guilty of Homicide ﬁ&:q.
defendendo only, without any Certificate of the Verdict upon Record £25 Kely.
for none of thofe Cafes make any Mention of fuch Certificate, as the o- ot Lib, 1
thers do 3 and if there be no fuch Certificate, it {eems plain that the Grant e 7.

of a Pardon is a meer Matter of Favour. However it feems to have ,;“}:;;1?5';}}
been always ¢ agreed, That the Forfeiture of Goods by fuch Homi- 1y tache end
cide may be faved by a Pardon, (which in this particular Cale feems ro ©f the Chap-
purge the ORence ab initio). And it hath been ¢ adjudged, That fuch f;:;.[hclgm;,s
a Pardon is as neceflary for one who is inditted only of Homicide fe de- cited to the
fendendo and confeiles ic, as for one who is found guiley of Homicide fo other it cf
defendends on an Todicement of Murder.  And if he were found guilty of snd 4 11.; '
having fled ¢, & I queftion whether the Pardon will (ave the Forfei- 3 3
ture of the Goods by Realon of the Flight ; for that is grounded not on i, corn.
the Homicide, but on the Contempt of the Law in not ftanding to ir's 61. Bro. Co-
Judgment. ro- 133 or

Secf. 3. Seeondly, In what Manner an Approver who convidts the Thbeit §r.
Appelice is intitled to a Pardon, hath been already thewn, Chep. 24, 2 H 415
Sect. 27. ) ghfidgﬂ'-,‘

Se#l. 4. Thirdly, As to Robbers, Clippers and Coiners, and Borg- Firz. Coro.
fars, ¢e. who fhail difcover two or more guilty of Robbery, &ve. it is 5% poric
enalted by 4 & 5 W. & M. 8. That if any Perfon or Perfons, being out of o
Prifon, fall aftcr the 25th Day of March, 1691, commit any Roblery, and af-@‘*”“" 53
terwards difeover two or move, who then bad, or aftermoards fhall commit any Eti.f‘,‘,’zph
Robbery, fo as two or move of the Perfons difcovered fhall be convitfed of fuch Abridged, ’
Robbery, any fuch Difcoverer fhall bimfelf bave, and is bereby emtitled 1o the F”f;fg’i';:'
gracions Pardon of their Majefties, their Heirs and Succeffors, for all Rob[:erie;?:ro, 286,
which e or they (hall have comaitted at any Time or Times before fuch Difcovery 287, anf!i .
made, which Pavdon fall be likewife 2 good Bar to any Appeal brought for amy Chapres of
__ﬁ,ff."fl RaM}e!‘}’, Fal!ifying

Secte 5. Alo it is enafted by 6 & 7 W. 3. 17. That if any Perfon or Attsinders,
Perfons, being ont of ‘Prifon, fFall after the firft Day of May, 1695. be guilty of
elipping, coiming, connterfeiting, wafbing, filing, or otherwife diminifbing the
Coin of this Realm, and afterwards difcover two or wmore who then bad, or af-
terwards fball comimit any of the faid Crimes, [o a5 two or more of the Perfons dif:
covered okl be convizied of the fame, any fuch Difcoverer fhall bimfelf bave, and
is bereby intitled to the gracions Pardon of bis Majefly, bis Heirs and Succeffors,
for all fuch his Crimes, which be or they have commstted at any Time or Times
before fuch Difcovery made.

Sect. 6. Alfoitis enalted by 10 & 11 W. 3. 23.. (which exclades T all( 2 uprs.
Perfons from their Clergy who {hall by Night or Day, in any Shop, Ware- ¢¥. 33 S«
houfe,Coach-houfe or Stable, privatelyand felonionfly fteal anyGoods, Wares €4, 65
or Merchandizes, being of the Value of 5». or morte, altho’ fuch Shop,

. be not actually broken open, and altho' no Perfon be therein, or fhall

Eeece aflift,
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affift, hire or command any Petlon to commit {uch Offence,) 7#as if any
Perfon or Petfons after the twentieth Day of May, 1699. fhall commit any
Burglary, Howfe-breaking, or Felony in flealing of any Horfe or Horfes, or any
Money, Wares or Goods, from whom the Benefit of the Clergy is by the faid A%
taken away, and being ont of Prifon, fhall difcover two or morve, who then had or
after fhall commit any fich Barglary, Horfe-(lealing or Felony, as aforefaid, and
Jball be convitied thereof, or canfe to be difcovered and apprebended two or ore,
who fhall be epmvified, as aforefaid, every fuch Difcoverer fball have, and is bore-
by intithed to his Majefty's moft gracions Pardon for the Burglavies, Howfe-
breakings, Horfe-flealings or Felonivs as aforefaid, which ke or fle or they fhall
bave committed at any Time or Times before fuch Difcovery made 5 which Par.
don fhal] be likewife a good Bar to an Appeal for any fuch Burglary, "&ec.
* Vide Ch. Setf. 7. And it is farther enalted by 5 dnne 31. That every Perfon
33.from Sc&. who fBall be guilty of Burglary, or of the * felonions breaking and entering any
f’g‘a“’ S&  Houfe in the Day-time, and after [ball ds:/éfuer two who fhall have committed
) JSuch Burglary or Felony, fo as they be convicr, &c. fhall bave 401, &c and be
entitled to a Pardon of all Burglaries and Felonies, except Murder and Treafon,
which Parden fball be a Bar to any Appedl, &e,

As to the third Point, »iz. What is the Nature of a Pardon of Grace,
I thall conlider the following Particulars;

1. Where fuch Pardon is good in Law.
2. What is the Effe& of it.
3. Whether it may be waived.

As to the firft Point, viz. Where fuch a Pardon is good in Law, I
fhall confider,

1. What is required to make 2 good Pardon of Felony in gerieral.

3. What is particolarly required in a Pardon of Treafon, Murder,
or Rape.

3. How far the Pardon of one Man may difcharge anather.

4. How far it is neceffary thae the Pardon of {everal Perfons for
Felony, be feveral.

5. Whether the King’s Grant of a Prote@ion, or of a Place of
Truft to a Traitor or Felon, carry with it an implied Pardon of his
Crime,

6. What is required to make 2 good Pardon of Offences not ca-

ital.
P 7. Whether any Offence can be pardoned before it is committed.

8. Whether there be any Offence which cannot be pardoned after it
is committed.

g. How far a Pardon may be of Force againft the private Intereft
of the Subjett.

1o. Whether it may be conditional,

11, Where a Patdon is void in Refped of a wrong Recital.

Seff. 8. As to the firlt Particular, viz, What is required to make a
good Pardon of Felony in general: It feems to be laid down as a gene-
rule Rule in miany Books, that where-cver it may be reafonably intend-

ed
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ed that the King, when he granted luch Pardon, was not fully 4 apprized 23 H. 6,204,
both of the Heinoufnefs of the Crime, and alfo how far the Pasty frands Abridged,
convided thereof upon Record, the Pardon is void, as being gained by ofpurdon 19,
Impofition upon the King. And this is very agreeable to the Reafon of 8 H. 6 21,

the Law, which {eems to have intrefted the King with this high Prero- Qrba”:{,%zf,;w
gative, upon a fpeciat Confidence that he will {pare thofe only whole 5. 6 Co. 13.
Cafe, could it have been {orefeen, the Law it fe!f may be prefumed wil 3 _I?iﬂ-ﬂs-

ling to have excepted out of its general Rules, which the Wit of Man Bi’,t I‘&i?"“

cannot poflibly make fo perfect as to f{uit every particular Cafe,  And dhat Brookin
upon this Ground it hath been holden, © thatif one be indicted by thefe *Pdsins

this L ale in

Words, that he had {lain 2 Man for having {ued him in the King's Courty (he Tucic of
and the King make him a Charter of all Manner of Felonies; this Char. Chascerof

ter {hall not be allowed, becanle it thall be intended that the King was Pardoo, 19.

not acquainted with the Heinou(nels of the Crime, but deceived 1n his Words, be.

. . 1o cattfe he fued
Grant. Alfo where one outlawed in an Appeal of Felony prayed his [i1€ ¥

Clergy, which was counterpleaded on the Account of Bigamy, & and King'sCour,
afterwards purchafed a Pardon, and fued a Scive facias againft the Appellant, © Fiz. Cher-

€. it is © [aid, that the Pardon was not allowed, becaufe it made no §73'& ...

Mention of the Bigamy. Allo it {eems agreed by alt the ¢ the Books Lee C.
That if a Man be artainted of any Felony, whether by Abjuration, or Crump:. Juft

N . resophog.
Outlawry, or otherwile, and afterwards get a Pardon which doth not from th Au-

exprelly mention the Attainder, the Pardon will not avail him 3 ¢ be- thouryofche

. . . . Dok
caufe it fhall be intended that the King had not Conafance of the Attain- Tfal';'[':, o

der, bur was deceived in his Grant, which fhall not grieve him when he pl. 24 and
has troe Notice of the Matter.  And upon the like Ground it hath been % Pl 23

. . . - she tha
holden f that the Pardon of one who is convidted by Verdi& of a Felo- Donice of
ny is not good, unlefs it recite the Indi&meot and Convittion. Alfo [his C-**;;lf
it hath been # queltioned, whether the Pardon of one who is barely in- 5 b
didted of Felony be good, if it do not mention the Indictment, But Pordon was

H ! H ) P e T 0t good bes
this hath been 1 adjudged to be helped by the Words fue indiZatus fioc 70 8220 2
non. ro Mention

Sect. 9. It hath been hiolden, That anciently T a Pardon of all Felo- of the Bigs-

. . . . iy, and
nies, included all Treafons, as well as Felonies whatlosver, and mighe [ o

be pleaded to an Indictment for them: And it feems to be raken for upou e

granted, in many ¥ Books, that a Pardon of all Felonies in general, Noa-appesr-
L= - Angs oF any

without defcribing any one particular Felony, may even at this Day, if oue o insia
the Party be neither ! atrainted nor indited, be pleaded in Bir of any teinthe Ap.

. byt = 1, th
Felony whatfoever, coming within the general Limitations of the Par- §70: 1'%

don, except Murder or Rape, and thft the only ™ Reafon why it can- aicerwardsal-
not be alfo pleaded to Murder or Rape, is becaufe the Statute of 13 R. fowed £z

.@\ﬂ £rE,

2. fet forth more at large under the next Point, requires an expre(s Men- 516, 1,
tion of them. But | find this Point no ® where (olemnly debated 5 nei- Aviideed,
ther doth it feem ealy to reconcile it with the general Rules concerning ;% =™

. . 5
Pardons, agreed to be good in other Cafes; for if a Felony cannot be 9150.4.=s.
pl.41-

Abridged, Fire Charter, 21, Bro, Clureer, 27, 6 Ed. 4 4 1Ed 3, ¢3.pl. 8 1 Al pl. ¢ Abeidged, Firz, Coro 153
Semez Poiat admicred, 36 FL. 6. 25 4. b 26 a, Abridged, Bro Charter, 25. 6 Co. 13 b Fitz. Coro. 124, Crompt.
Jaft rrgoplotoz. 3Inf 238 EE P, Coasi, S P.C to2. Lett. €. 123, Lot A, Dalt. cho g4, Kely. 28. = Thele
are the very Words of SHL & 21, Abridged, Bro. Patent, r5. 1 Sid. 366 pl. 2. 430. pl. 18, 2 Keb. 363, p% 11,
3 Kcb, 694 ploag B 2Jon 56 3 K:b 30.pl 55. ¥ 2 Fon. ¢6. 3 Keb. j0. pt. 55. 694, pl. 24. Crompr. Juft. ¥25.
phri. tao Bd g 1o, pl 14, Coo Lite. 391. 2. 3 Iaft. 296, Fide 22 AT pl, 49. §. P. C. 3 Letr Doz Lew F.
Fitz. Charrer, t3- Dy. t24. pl. 39. March, 214, & ¥ Keilw, 91, b, Bro. Coro. 147 Co. Lit. 391.a 5.1 (2,
Fete. E, roz. Lot Iy 3 Inft. 236, a2 E. 4. 7 pl. 32, Ser the Books cited o ¢he other Parts of this Setion. ! 8
H. 6, 21; Abridged, Bro. Patents, r5. Fitz. Coro. 14. 2 Keb, 574 pl 92 10Ed. 4 to.pl 14, 36 H. 625, 0. b,
262 H, P, C a51. 2 Jon. s8. & Bd. 4. 4. Bro. Chact. Pardon, 10. ™ Keilw, 91. b, 9 Ed. 4. 26, b. Cromptons
Jubice, 115, pl. 12. © Pide 2 Keb. 363. pl. 11. 415, ple 45. 574 pl. 92.

well
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*seechepre- well @ pardoned where it may be realonably intended that the King,
cedent e when he granted the Pardon was not fully apprifed of the State of the
' Cafe, much lefs doth it feem reafonable that it fhould be pardoned
where it may be well intended that he was not apprifed of it at all,
And if a Felony wherecf a Per{on be attalnted cannot be well pardoned, e-
ven tho’ ir appear that the King was informed of all the Circum(tances
of the Faét, vnlefs it alfo appear that he was informed of the Attain-
der, much lefs doth it feem reafonable that a Felony (hould be well par.
doned where it doth not appear that he knew any Thing of it: For by
this Mcans, where the King in Troth intends only to pardon one Felony,
which may be very proper for his Mercy, he may by Confequence par-
don the greatelt Number of the moft heinous Crimes, the lealt of which,
had be been apprifed of it; he would not have pardoned.  And for thele
Reafons, as 1 fuppofe, genera! Pardons arc commonly made by A& of
pides Xeb Parliament; and have been of late Years b very rarcly granted by the
g;g;l,:ﬂﬁ?ft- Crown, without particular Defcription of the Offence intended to be
455 pl1,2,3. Pardoned.  As to the ¢ Precedents of fuch general Pardons in Raffals
gs9-plar. Emtries, it may be anfwered, That their Aothority {cems to be of lefs
oncBfier of weight when Compared with thofe many Precedents of Pardons in the
Writs from  Regifter, every ¢ onz of which particularly defcribe the Offence which
fol- 398 t0 i pardoned, and even thofe which relate to € Homicide by Lunaticks,
I eginerof OF Infants, or in Self-Defence, @ve. cxcept only one which pardons Efcapes,
Original  but exprefly excepts all voluntary ones. And thereiore where the
Writs, 329- Books (peak of Pardons of all Felonies in general as good, perhaps it
may be reafonable for the moft Part to intend that they either {peak of a
fs2e Dyer, Pardon by Parfiament, or that they fuppofe [ that the particular Crime
i L’; 39 is mentioned in the Parden, tho' they do not exprefs it.
47- - Sef. 1o, 1t isenaded by 27 E. 3. 2. That in every Charter af?’ara’an?
{},b_ffflgfd, Felony, which fhall be gramted at any Man's Suggeflion, the faid Suggeftion and the
l:“(‘ 1% Navie of kim that makes it fhall be comprifeds and if after the fame Suggeftion
be found untrie, the Charter fhall be difallowed. And the Fuflices before whora fuch
8 vide Raym. Charters fhall be alfedged, flall enguire of the fame € Suggeflion, and if they
614 o1 Jind it umrue, fhall difallow the Charsers fo alledged.  And it is enatted by
"5 H. 4. 2. That if an Approver become a Felon again alter 2 Pardon,
he who procured the Pardon thall forfeit 100 4
Setf. v1. It is certain that a general Pardon of Felanies extends not
811 4.2v. to Piracy, as hath been more fulty thewn, Bosk L. Ch. 37. Se. 6,

ilt}fi}igcd SetZ. 12, It feems a f{ctided Rule, That no Pardon of Felony fhall
Fiz. Chare. D€ carried farther than the expre(s Purport of it and therefore where
a6, a Man was atrainted on an Appeal of Robbery, and the King reciring

g;:;::f"d:’ the Artainder pardoned the Execution, it is {aid, ® That becaofe the
Pardonsy. Pardon did not exprefly mention the Felony, it was difallowed.  But

g‘;.’o"'f;r;‘ it does not appear how it was pleaded, nor to what Purpofe it was at-

S.P.C ica. tepted to be made Ule of, nor how far, or in what Refpett it was
Late. C. difallowed ; and therefore tho i fome Books feem to hold generaily on
J“ﬁ_”sp;'};_ the Authority of this Cafe, that fuch a Pardon is no way good, yet I
H P.C.2;51. do not well fee how any more can be proved from it than this, That
*6H. 4.6 jt (hall neither amonnt to a Pardon of the Felony it felf, nor of any other

L 1g. . ) N N .
Abridged, Confequence of the Attainder befides the Execution.  Bat it {cems dif-

Fitz. Coro,  ficult to give a Reafon why it fhould net well pardon he Execurion,

Serche Chap. lince the King doth not appear to have been any way deceived ; and & it

ter of Execn. hath been clearly adjodged, that the King may, if he think fit, pardon the
tion 2nd Re- Eyeention, and no more.

pricve.

Srate Trials,

Vol. 1.f. 261. Seil. 13.
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Seif. 13. It feems 2 agreed, That where a general A& of Pardon ex- 26 Co. 13. b
cepts fome particular Kinds of Felony, fuch Exception extends as well H.¢.C.a51s
to thofe whereof any Perfons are attainted as to otherss for if ehofe 3 IRz,
whofe Guilt appears not on Record are excepted, much greater Reafon is
there that thole whofe Guilt appears in {o high a Manner fhould be ex-
cepted 5 and therefore being within the Letter of the Exception, they
cannot but bz intended to be within the Meaning of it alfo. Neither
doth it follow, That becaufe the Pardon of a Felony whereof a Perfon is
attainted is not ® good without mentioning the Attainder, therefore fuch » 74 fuped,
a general Exception of all Felonies {all not extend to thofe whereon 28,
there hath been an Attainder; for the Cafe of (uch a Pardon depends on
this (pecial Reafon, That the King ought to be fully apprifed of the
Proceedings again(t the Party before he pardons him, as hath been more
fully thewn, Seff. 8.

Seft. 14, As to the fecond Pastieular, viz. What is particularly res
quired in a Pardon of Treafon, Murder or Rape: I do not ¢ find that ¢ s, upra,
the Common Law sequired any Thing particular in the Form of Pardons feét. o.
of fuch Crimes, which was not equally requifite in the Pardon of any Moor, 752,
Felony whatever,  But it being enalted by the Statute of 2 Ed. 3. 2, }Modrr st
which is confirmed by feveral ¢ {ublquent Statutes, That Charters of FirtGharter,
Pardon of Manflanghters fhall mot be granted, but ouly where the King may ., 2.
do it by kis Qath, that is to fay, where @ Man flageth another in bis own Des Keilw g1
fence, or by Mz'.zﬁarwne. And there being no Precedent in the Regifter ¢ e
of a Pardon of any other Homicide, but fuch as is done either in Self- 1o a5, 2.
defence or by Miladventure, or by Infants or Madmeny f fome have LR
gone fo far as to hold that rthe King’s Pardon of any other Homicide is rls‘}:sf]c.'f:ﬁ'
not good, unlefs it be confirmed by Parliament, or at lealt have a won Les A,
o%ftante of thele Statutes, But this leems contrary not only to the genc- 3Iof 26
rat Tenour of the Books, which clearly & admit the King's Power to par- 5,5, >
don any Homicide in general, but alfo to the exprefs Parport of 13 R. 1, Msrch, 21y,
which by thewing in what Form the King thall make a Pardon of Mar- 58 Repn
der, plainly allows that he has a Power to make it. Befides, the fame 183, 184.
Reafons hold as f{trongly againlt the King's Power to pardon Man- :'E‘E‘; o
flaughter as Marder, which yet I never knew difputed, However it feems s, 11 4. 11,
reafonable that thus much at leaft be allowed to follow from the Argu- Pl 24.
ments above-mentioned, that too great Caution cannot well be b taken gor
in the Grant of Pardons of any Homicide, that there be fome fuch fa- 4 Bd. 4 1.
vourable Circumftances in Extenuation of it, as may bring it fome Way ,P\’i:rw'pirz
within the Equity of the Cafesin the Regifter, and thofe old Statutes. * Coro. 2
Setf. 13 ltis vecited by the Statute of 13 Rie, 2. 1. That the Commons 9 H75-pLti
bad gricvoufly complained of the outragions Mifihiefs which had happened to the 4 f{::z's 4
Realm_ for that Ireafons, Murders and Rapes had been commonly done; and 9 1. 4.1,
the more becaufe Charters of Pardon had been eafily granted in fuch Cafos, and that AT
bereupon the Commons had requefledthe King that fuch Charters might not be grants Scire fac 644
ed, to which the King bad anfiwered, That be would fave bis Liberty and Regality, 131 11 4. 6.
asbis Progenitors had done 5 and thereupon it is'enatted, That no Charter of %, %,

Abr. Fitz.
Pardon fhall from thenceforeh be allowed before any Fuftice for Marder,or for the Coro. 266,

| Py.34. ol 16,
in a1l which Baoks it is clearly admitted, That an Ontliwry in an Appes! of Deacht may b pardoned by €hd
King fo faras the Publick Juftice is concerned in it See alfo, Show. Rep. 183,284, 2 Jon. 56, Kely. 24, 8§,
1 Sid. 366. pl 2. Moor. 7ea. pl to33 Raym. 13. 1 Kcb, 363 pl. ot 415, plag: 574 ploi. g HKeb 3o
gl 55, 694 phoz4. 3 Mod 37. b8 Brafton, 133 1.

Fffff Death
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Death of & Man flasn by Await, Affanlt or Malice prepenfed, Treafon or Rape
of @ Woman, wnlefs the fame Marder, Death of a Man flein by Await, Affanit
or Malice prepenfed. Treafon or Rape of a Woman, be fpecified in the fame Charter,
And if 1he Charter of the Death of a Man be alledged before any Fuftices, in which
Charter it is not fpecified, That be of whofe Death any fuch ss arraigned, was
wnrdeved, or flain by Await, Affanlt or Malice prepenfed, the fame Fuflices
Jhall enguire by a good Ingueft, of the Vifne where the dead was fluim, if be
were mardered or flaim by Await, Affanlt or Malice prepenfed s and if they find
that be war murdered, or flain by Await, Affanlt or Malice prepenfed, the Char-
ter fhall be difallowed, and further it fball be done as the Law alloweth,
Sett. 16. ~ Alfo the (aid Statute required, That the Name of him who
fued for {uch a Charter fhould be endorfed upon the Bill under a great
Penalty, €. But as to this, and all other Matters, except only what is
contained in the precedent Seftion, it is repealed by 16 Rich. 2. 6.
Seft. 17. 1t fo fully appears from the exprefs Words of 13 Rich. 2,
That the Kings Pardon of Murder, Rape or Treafon cannot be good,
without 2 Claufe of won obflamte, unlefs the Crime be fpecified in the
syide Bro. Pardon, that I do not ¢ know that it hath ever been difputed.  Bur it
Charserof  hath been often formerly b adjudged, Thata Murder might be well par-
Fardon, 1e. - doned under the general Defcription of a felonious Killing, if the Charter
. f?mﬁfj,“, had the Claofe of #on obffante of this Statute. Which Conftrodtion feems
Keilw. 9t b. in a great Meafure to evacuate fo excellent a Law, by barely changing
oo 495 the Form of the Charter. But it feems difficult to give a good Reafon
214 G Why this Statute fhould {o eafily be evaded, which was made for the
Yetio Ralt. - Prevention of fuch great Milchiefs, and no Way tends to abolith the
there e . King's Prerogative, but only to put fuch 2 Reftraint npon the Abufe
cedentsof  of it, which every one muflt own to be reafonable. Bur if fuch Opini-
Pardons of o were founded on the King's Power of difpenfing with Statutes, they
ingeneral,  feem to have been of © little Force fince the Statute of 1 Will, ¢& Mar.
without any Seff” 2, ¢h, 2. by which it is declared and enaled, That from and after
:‘:‘"&"?ﬁ"”)’;;r that Seffion, no Difpenfation by non oblante of or o any Statute, or any
124.pl. 39. Part tbermﬁ Jhall be a!!awed, &c.
thereis Mene— Spr7, 180 But it feems plain, That Pardons of Manflaughter, or any
don of ot other Felony, except Murder or Rape, remain as they were at Common
Teeafons,&e- T aw, for which I thall refer to Se&Fions 8, g9, 10, 11, 12, 13, from whence
:’F,‘;t'rh‘i";?’,f" it follows, that the Pardon of the 4 felonious Killing of 7. §. may be
ticalar Trea- Well pleaded to an Indidtment of Manflavghter for Killing him. Bue
fon wssd> where {uch a Pardon hath been pleaded to an Indi@tment of Manflaughe
Gomed ;" ol ter by the Coroner’s Inqueft, the Court in Prudence hath refufed ¢ to
sppearsthat gllow it till the Fact hath been found Manflaoghter only, by a Jury di-
fheActainder rotted by a higher Court.
prefly menti-  Seff. 19, It bath been f adjudged, That where a general AQ of
ooe b 6, Pavdon exprefly pardons all Petit Trealons, but excepts Murder it can-
ol 11, 535, Mot be avoided by inditting one for Murder only, without the Word
pl- 92. Proditorie, &¢. who has Eeen guilty of Petit Treafon g for the lefs
f;“;“’;;‘;P' Offence being included, and confequently drowned in the greater, can-
1 Sid. 366, not but be pardoped by a Pardon of it; and therefore the Exception
Pl anap, Of Murderin fich a Pardon muft be conftrued of fuch Murder only as
%,13,;3.:’3,: is fpecially fo called, and doth not amount to Petit Treafon.

Moor,y2,pl

1533, ”1 2 Co.18. 1 Jon. 56. Raft Ent. 415, pl. 3. the fame Point is admitred and complained of, 8. P. C.r3z2.
Let.A. H.P.C.aso. Pide3Inft. 236, 2t 7 6.b. March, 114. Sty, Rep. Rickabee's Cafe. € Show. Rep.
283,284. 9 2Keb. 363, plo w1, 594 pl.gz. Kely. 24,25, 3 Joa. 56, ¢ a Keb. 415, pl 45+ F Dy, 50, pb
43 §+ 335, ph1ge 6 Co.13.b. Crompt. 115 pl 5,6, 8,

1 Seft. 20,
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Seif. c0. Alo it hath been a adjudged, That a general A& of Par. * s Lev.s,
don of all Felonies, & except Murder, fhall extend to a felo de fé 5 for '3y |
notwithitanding his Offence may in Strictnefs be called Murder, and 1 Keb. 65,
confequently may feem naturally enough o come within the Exception, 348
yer fince the general Words of an A& or Parliament are to be expound-
ed according 1o the Common Ufe of them, and the Offence of felo de fe
and Murder are generally underftood as difting Offences, and as fuch
are diftinétly treated by all Authors, who when they afe the Word
Murder, as fignifying a certain Species of Offences, always mean by it
the Marder of another ; and farther, fince there is greater Reafon to ex.
cept the Murder of another out of a Pardon, than that of 2 Man's felf,
becaufe both the Law of God and Nature feem generally to require Blood
for Blood, which can be applied only to the Murder of another, the
Word Murder fhall in fuch an Exception be taken only to fignify the
Murder of another.

Sett. 21.  Alfo it hath been © adjudged, That if a general A& of Par- * PL Com.
don extend to all Felonies, Offences, [njusies, Mildemeanours, and o- ompt Juft,
ther Things done before fuch 2 Day, it pardons 2 Homicide from a 116, pl 20,
Wound given before the Day, whereof the Party died not 6fl after the JShtsts ek 2
Day, becaufe the Stroke which is the Caufe of the Death being pardoned, gy, pi. 63,
ali the Effects of it are confequently pardoned.

Set. 22, As to the third Particular, viz. How far the Pardon of one
Man may difcharge another: It leems to be generally © agreed, That < »ae fipr.
notwithftanding all Felonies are d feveral, and confequently a Parden eh 3. L
of one Man cannot be a direct Difcharge of another, yet in fome Cafes ;4' H.6g.
the Felony of one Man may be fo far dependent upon that of another, pl19.
that the Pardon of the one will by a neceflary Confequence enure to §: ATpl16-
the Benefit of the other, As where the Principal pleaded his © Pardon, of Pardon,33
and was allowed it at the Common Law, f before his Attainder, or f:’“’- 122 ot
where he pleads and is allowed it at this Day before his & Convition, g,y Charter,
in which Cafe it feems that the Acteffary may by a neceffary Confe- 15
quence take Bencfit of it, becaufe he cannot be arraigned 6l after the gf’“;;_ﬂ”'
Principal ts convited, 23 Bd. g 72

S:if. 23, ltis hagreed, That if a Man be bound to the King as Sure- P} 21, neat
ty for another, {or the Payment of a certain Fine or other Debe due to Sc&ion, Dy,
the Crown, the Pardon of the Principal is a Difcharge of the Surety i4: plat,a.
alfo. But it feems to have been i holden as a general Rufe, That where [ E-N B.1is.
a Man is bound as Surety for another for the Performance of a future 7 4. 416,
A&, the Difcharge of the Principal before the Tite of the Performance A
will not difcharge the Surety, becaofe nothing was due to the King at o4 Q'I,L'ﬁ’;:
the Time of {uch Dilcharge: Bat this feerms extremely nice; ncither * Syprach.ag,
do the Cafes ¥ brought for the Proof of it (eem any Way to come ';Esl,.;;:;
up toit. For as to the firlt of them, vix. That of the Kirg's Releafe 2. 14 3.
of a Recognifance for the Peace to the Principal, before it is for- " Hegto
feited, which (hall not difcharge the Sureties; it may be anfwered R ';i;_; Pacdon,
that it will ! not fo much as difcharge the Principal. ~ And as to the 4.
other Cafe ™ cited for this Parpofe, wiz. That of the King's Pardoning :;?';rdc‘!::;fsl:
F- N. the Buildiog of fuch a Houfe, for his Building whereof 7. 5. is 7 o che
bound to the King, which thall be no Difcharge to 7. §. it may Bocks next

’ 1 . bve-ciced.
be anfwered, that as this Cafe is put, 7. N, doth not feem to be bound & soeche
Books next

above.gited. ! See B 1 ch, 6o, f:8 17, = H 7. to. pl, 12, s

at
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at all, but only . $. who therefore doth not feem to come under the No-
tion of a Surcty, but of a Principal.
Siit. 24. As to the fourth Particalar wiz. How far it is neceflary
123 Bd. 4. 7. that the Paydon of feveral Perfons for Felony be feveral: It feems 2 a-
Bl 22 eer BYEEd, That the Pardon of A. B. and C. of all Felonies by them dome,
of Pardan,s 1. without adding, or any of them, is void 5 becaufe it fuppotes them joint-
?ycr 3+ P ly guilty, and extends to no other but joint Felonies, whereas all Felony
%% .. is feveral b in each Offender, and canmot be joint. ~And the Tear- Book
Lec D of €22 £. 4. goes (o far as to hold, That the Addition of the Words,
oreths D or any of them, will not help a Pardon beginning with fuch joint Words,
on. But this is 4 {aid to be mifreported, and contrary to the Roll, and icems
snB4 (o be agreed © not to be Law at this Day.

Mo chare  SefF. 25, As to the fifth Particular, viz. Whether the King’s Grant
terof Pur.  of a ProteGion, or of a Place of Truft to a Traitor or Felon, carry with

dD”;‘C'rs;;_ o1 itan implied Pardon of his Crime: It is %enerally f agreed, That a Pro-
21, 23, teftion granted to a Felon fhall be {o far from enuring as a Pardon, that

$ P.C. o2 it fhall not fo much as privilege him from anfwering immediately to an
e Dyer 34, IndiCtment, in the fame Maoner as if he hiad no Protetion at all, Bnt

pl. 21,22 there is a fhort & Note of a Cafe in Fitzherbert’s Abridgment, where one
B 5 152 being indicted and found guilty of Felony, produced a Charter where-
Lew . | by it appeared that the King had hired him to go 1ato Gufeoign, to the

;3‘;25“-'2;"- Army, whereupon the Court allowed the Charter. And Sir Edw, Coke
pl. ,‘sf“ " b (uppofes that the Offence was fpecially recited in the Charter, and
abr. iz, that [uch Recital varies this Cafe from that of a ProteGion, which mult
Coro 300 pe 3 formed VVrit, and therefore can have no fuch Recital.  But how-

3 Init. 239 . . N
8% ever fuch a Charter may enure as a ! Sulpenfion of the Proceedings a-

2 Ruil. Ad%. gainlt a Felon for a Time, I do not fee how it can be colletted from
3 Let G his Cafe, that it fhall enure as a Pardon of the Felony by Implicati-

BucFiz Co- on, which feems contrary to the Rule ¥ of Law in other Cafes, which
ro.rez.feems i1l noe fuffer a Pardon of Feloay to be carried beyond the exprefs Por-

conrrary.-

s i, Coro. port of it. However it was folemnly adjudged 1in Sir Walter Raleigh’s

29- cied  Cafe, That the Kings Grant of a military Command to a Perfon atraint-
3% ed of High Treafon, wherein he called him his true and loyal Subje,
§'0.C o4 and give him judicial Power over the Lives of others, did not pardon
i‘”{{;LDr'{:p_ the High Treafon, becaufe every Pardon of High Treafon requires an
5o exprefs Meation of it, if not by the Common Law; yet at lealt by the
iy ;5;}“2'1:2?;0' Statute of 13 ™ R. 2, Befides if the Offence had been but Felony, yet
,04‘_1;“. 5. after an Attainder it could not have been pardoned without an exprefs

31n4 239, Mention both of the @ Felony, and alfo of the © Attainder.

el Rep. St 26, Asto the fixth Particular, vin. What is required to make 2
so. good Pardon of Offences not Capital : it hath been adjudged, That a

p7de fuve. Pardon of all Mifprifions, Trefpafles, Offences and Contempts, will par-
. TR - - L3 ] -
1Ceor J494. 00 2 Contempt in makiog a P falfe Return, ¢rc. and a ¢ Striking in
2 Roli: Rep. Weftminfler- Half, and * Barretry, and even a T Premanire: And it hath
3% et been laid down as a [ general Rule, That it will pardon any Crime
Vor 1.t which is not Capital. Bat it is fzid  to have been holden, That fuch a Par.
edr, 185 877,

» gwira, ek, 15, S Pide fupra, (:8&.8, 9.  * Vide Jupra, it 8,9 P36H. 824 plar. g7H.6. 21,13,
Abe. Ttz Chaster, 22, Bro. Charter of Parden. as. 9 1 Lev, 106, 1 Sid, arr. v Keb. 8y2. pl 6.
*| Mod. 102. *Cro. Jac. 335, 2 Bullt. 299, 1 1 Mod. 102, Fids Keilw. 159, 198, pl.3, Firz.Coro 113,
t Wadfon's Clergy- Man's Law, ch, 5. 1 §id, 170, 222, the fame Caft js in Ketle 780, but this Point is not ta«
k:n Notice of.  And the conteary {cems o be admiteed, Cro. Ei, 585. ploat. Moor, g16. pl.12g2. Andis a-
greed, 2 Mod. 52,
1 don
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don will not exterd to Simony, becaule it is walun in fe5-bot this feems
to be no good Reafon? for Barretry, and the injurions Striking of ano-
ther, and generally all Ofences at Common Law, are allo ala in f2s
and yet it {eems clear, that unje(s they be Capital, they may be par-
doned by fuch a Pardon.

Set. 27. It hath been queftioned * whether a general Pardon of all1H 4.9
Trefpafics extends to Shamperty or Confedracy. pl 11

Seif. 28. As to the feventh Particolar, oz, Whether any Offence
can be pardoned before it is committed : It feems agreed &, That the b Dinch of
King can by no previous Licence, Pardon, or Difpenfation whatloever, L. 234,
make au Offence difpunithable which is * walum in fe, i. e. unlawful in ToHL6.61b
- » . N ! oH.5.62.b,
itlelf, as being either againft the Law of Nature, or {o far agaiaft the371i.6.4.b.
Publick Good, as to be indiftable at Common Law. For 2 “Grant of ¥’
this Kind tending to encourage the Doing of Evil, which it is the Chief -~ pi_Ts';.l'
End of Government to prevent, is plainly againft Rcafon, and the Bro. Charcey,
Common Good, and therefore void. Yet it {eems to have been ad- ‘;;P“d”“’
judged ¢, That the King's Grant to the Bithop, of Salisbury, and his Davis’s Rep.
Succeflors, having the Cuftody of a Prifon, that they fhall be quit 7%:
from all Efcapes, @c. having been allowed in Eyre, fhall be a good ?2(0032;[;0
Difcharge from any Fine for a negligent Eflcape out of fuch Prifon, T ot Chief
And yet it is admitted that fuch 2 Grant is no Difcharge of a voluntary Jultiee
Efcapes but it is {aid, thatir fhall dilcharge 2 negligent oo, bCCaUI}t’; Sorcel's Cult,
it js punithable only by a pecuniary Penaltys and it is a general Rule, ok 332, O,
That the King may difcharge a 4 Poflibility of an Interctt before it f::f;s&?rhnd
happens ; as where the Tenams of his Manor are to be amerced for a [he Diftine.
Default in Refpet of their Tenures, which the King may pardon be- i nn
forehand. Bue if it be a good Rule that the King cannot pardon an and trkebi-
Offence which is zzalum in fe before it happens, and the negligeat keep- (7 * 29
ing of a Prifon be fuch an Offence, which 1 think cannot be denied § :2;};1}!:&"
and farther if it be alfo a good Rule, That where the King’s Grane ig Cales con-
plainly againt the Common Good, as a Grant of this Kind (eems to be, ;;;,'};’_’i‘:',[{’r‘
as tending to make a Guoler lefs diligent in his Duty, by taking off the “3 H.7.15.
legat Punithment of his Negligence, 1 do not well fee how this Cafe can 3%
be maintained. For it feems by no Means to follow that becaufe the ?ir:re:déif;r
King can difcharge his Right to an Amercement before it happens, for a 37 ’
Defanlt of his Tenants in a Matter relating barely to the Revenue of the &> F*nt
Crown, which it is admiteed that in the like Cafc any other Lord may Cited S.P. C.
do as well 5 therefore he can difcharge a pecuniary Penalty for an Offence 352 Lete. L.
of a publick Nature before it happens. Neither doth it feem that a negli- 19%'. P
gent Efcape is only punifhable by 2 pecuniary Penalty 5 for in fome € &3 &4 '
Books it is faid to be fineable, by which it is implied, that the Offender b Heens
may be imprifoned. Befides it feems © agreed, That many negligent 6 ’
Efcapes wilt forfeit the Office of keeping a Gaol, and therefore it is plain © pids fuprs,
that a pecuniary Penalty cannot be faid to be their only Punithment. frf,,xfffcghlf
However this is the only Cafe I ¢ meet with which looks like an Excep- !9 $:&.19,
tion out of the General Rule that the King cannot pardon an Offence that § Buc chicf
is malum in ¢ before it happens. Juftices

Sef. 29. But where b a Thing, which is lawfal in its own Nature, g‘“’g'!”‘ in
is made unlawful by the Prohibition of an A& of Parliament only, as 3‘;?8;;?&'
the carrying i Bell-metal or ¥ Beer, &« out of the Realm, _irriporting feems 1o at-
! certain Merchandifes in Foreign Ships, &, felling ™ Wines beyond 2 Segerny

_ b Dav. Rep.
#5, 76, Finch, 334, 235, ' Dyer, 53, pl 1, 2 t Dyer, g2, pl 18, ! Dyer, 54.p! 17,18, » D;cr, :;;Pn,

Ggges cer-
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* 2 Rich. 2. certain Price, 2 exporting Wool to any other Place than Calais, felling

12, pl 16, - . s B . oy, . s
o'H 7 o, ° Wines without a Licence, multiplying ¢ Gold or Silver, ¢ Goinin

12 pl35.  Money of a bafe Alloy, and ¢ other Matters of the like Nature, it
iTHH ¢4 feems to have been formerly taken € for granted, that generally the
Bro Cheiter, King might difpence with it as to 2 8 parricolar Time, or Rlace, or

dePardon, Perfon, or even a * Corporation aggeegate, &, {o far as the Publick

prgS . was concerned in it. Yet where fuch Difpenfation could not bur be
o8. " atterded with a great Inconvenience, as the Introducing 2 Monopoly,
gLy 8 b or Froftrating the End for which the Law was made, as the Licenling
ar. P a particular Perfon to impost Foreign Cards or Wines prohibited

Gant, 33 by Parliament, and t a fortiori if it tended to fulpend the whole Sta-
sye B tute in general, it was commonly agreed to be void.  Alfo where ever
rLev.ary. an AGt of Parliament gives a particular Intereft, or Right of Adion,
:%{:{;f&; to the Party ¥ grieved by the Breach of it, as the Statutes of | Mors-

8% main, which give an Entry to the next immediate Lord for an Alie-
®11H 7.11. nation to a Corporation, the ® Statutes againft Maintenance, Forcible
{!;;6{1 144, ENtries, carrying Dittrefles out of the Hundred, ® fulering one in Ex-
<3 Kieh ecution to efcape, . which give an Aftion to the Party grieved by the
12, 2. Offence prohibited 5 it feems to have been always agreed, That no Char-
f,HH?';':’_' ter by the King can be of any Force to bar the Right of the Party
by Mareyn. - grounded upon fuch Statute, becaufe it is a fettled Rule, that the King
Dyen2ebh cannot prejadice the Intercft of the Party. Alfo where 2 Statate is ex-
3,_ 303,'51" prefs, that the King's Charrer againft the Purpqrt of iE, wpcther with
B oons O without a Clale of #on obflante, thall be void; it is faid by_ Sir @
above cired  Ldward Coke that no Claufe of Non obffate can dilpence with it, un-
tothe other  Jefs to tend to reftrain fome Prerogative, folely and infeparably inci-
g:gz,zf:‘:; deant to the Perfon of the King, as the Right of pardoning, or of com-
Srace Lrials, Manding the Service of the f{iubjc&é for ltL]thpubhcka:T/\-’cal, whic‘p be-
Vol 3.£  {pg, ? as he feems to argue, founded on the Law of Nature, are fo far
g Bra. in;g'eparahie from the ngng, that by a Claufe of Now obflante he may
s11Co. 88 2. difpenfe with any Statute whatfoever, which tends to deprive him. of
32‘:;351;- thew, And on this Ground the Refolution of the Judges in the 9 Year-
Co. Litc. g9. DBook of H. 7. is {aid to be maintainable, whereby it was adjudged,
s without any Difficulty, That where the Statute of 23 H. 8. ch. 8, ex-
f;“;3 Lev. prefly enadts, That Patents to Sheriffs to continue longer than a Year
*Viugh 352. Thall be void, and the Party difabled to bear the Office of Sheriff
:\f;::ﬁ;‘;?- notwithftanding any Claufe of Non obffante, yet the King by the Clavfe
i Coss T of Non bflante, might make 2 good Patent of fuch Office for Life,
sethe Books Which is in Effe to fay that lec there be never fo good Reafons for
Tgfiffr'ﬁfﬂs the making a new Law for the Reftraint of the Prerogative in any
Vol.3.fol.  Particolar relating to the Service of the Subje&, yet it is not in the
793.796,808, Power of the Legiflature to make fuch a Law s and yet no one will
S Sovs b, deny that where-ever the Law of Nature leaves a Matter indifferent,
26.5¢t.64. there the Law of Man ought to prevail. Neither is there any Pretence
378-5-925 4o fay that the King has a Righe by the Law of Nature to appoint
2 Y oheriffs, fince it is plain that before he * Statute of 9 Ed, 2. the Free-
Vaugh 342, holders chofe them, vnlefs they had a Fee in their Office. And what
B sett.34 Reafon can there be that the Statute-Law which gives the Crown the
'11 Co.98, Power of making Sherifts, may not alfo qualify that Power, as {half
e Keilw be thought convenient? But it is obfervab_!e, that the R.efolguon abow;-
1540l 15, mentioned, does not go wpon any particular Beafon which may di-

But now b
vy W, 3.y31, fuch Licence may be granted by the King slone. ™ Va}lgh- 3. 3%, 341, © Dyer, 162 pl agy. pl.
24. ° 12 Co. 18, 1g. # 7 Co. Calvin's Caft, rq.2; 92 H. 7. 6. b. Abridged, Fitz. Grenz, 33- Bro. Patents, o2,
Pids Finchi of Law, 234, 235. 13 H. 7. 8. b. Plow. Com. goa. b, * Inft. 558, 559. . .

3 ftinguith
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ftinguith the Cale of a Sheriff, from any other Cafe, but only on the

King's Power by Now obflante to difpen{e with the Statutes concerning

the Tranfporting Wool, the Pardoning of Murder, and the Expre(ling the

Quantities of the Land granted by the King's Patents, and {uch like,

which becaufe they may be difpenfed with by Claufes of Now sbffaniec, it is

taken for granted, that the Statute of 23 H. 6. :might as well be difpen-

fed with by them 3 as if it were a plain Confequence thar becaufe Sta-

tutes which [ay nothing concerning the Claufe of Now obflente, may

be difpenfed with by it therefore a Statute which exprefly provides

againft it, may alfo as well be difpenfed with by it. -
Seéf. g0. Itis 2 faid, That the King may difpenle with the Statutes ;,ﬁ‘:,dlf 99:

of Mortmain, without any Claule of Non abffantey and this feems very os b, o

reafonable, becaofe thereby he only gives up that Right of Entry Dyer 269 pl

which thofe Statutes give him for the Forfeiture, which every mefue (nRethe

Lord might alfo do as well {o far as he had a Right by thofc Statutes, mads ex cerra

Allo it feems to be holden b by fome Books, That the Clanfe of Nop $eris. Con.

obflante was only requifite in Refped of {uch Statutes which exprelly P¥ow?.cm

faid it (hould be void. Bot the far greater Number of ¢ Authorities oz

feem to be to the contrary. pde Ratt,
SefZ. 31, But the difpenfing Power was carried {o very highi in a Fiz Grans,

late Reign, and found to be of fuch dangerous Confequence as to make -

the Execution of the moft neceflary Laws in Effect precarious, and sble a8, ©

merely dependent on the Pleafore of the Prince.  And it feeming high- Plow. Com,

ly incongruous that the King fhould bave a Kind of ablolute unlimited 13,5 234

Power, in difpenfing with Laws wherein the Church and State have the 235,

higheft Interclt, when at the fame Time he has no Power at all to Plow. Com.

difpenfe with any Law which vefts the leaft Right or Intereft in 2 Pri- 5 114,61,

vate Subject, it was found by Experience necellary to declare and ena? by Abridged,

1 Will. & Mar. Sefl. 2 Ch. 2. That no Difpenfation by Non obltante of or ?;; Fanents,

10 auy Statwte, or any Part theveof, be allowed, but that the fame f(hall be held Charter, 33,

void and of none Bffel?, except « Difpenfation be allowed in fuch Statute. Byt * Rich-3.12.

it is provided that no Charter, Grant, or Pardon, gramed before 23 Odober, ;5 AT pl1g,

1699. fhall be any way impeached or invalidated by that AFL, but that the fame ViteDyersa.

Jhall be and remain of the fame Force and Effe in Law, and no other, as x'fpl' R

; _ 1725 ph 17,
the fatd A:l bad mever been made. _ 18, 170. pl.
Sec?. 32, It hath been always 4 agreed, That the King never conld ** 393 ¢!

. . . o 39.352.pl25.

difpence with a Statate before it was made,  Finch 135,

3eif. 33, As to the eighth Particular, Whether there be any Offence : Sid. 6.
which cannot be pardoned after it is committed : I take it to be a fet- 2, o f 2
led Rule ¢, That the King may Pardon any Offence whatever, whe- cited to the
ther again{t the Common or Stature Law, fo far as the Publick is con- °thes Partof

.. . . £ this and the
cerned in it, after it is over, and conflequently f may prevent any PO~ next Scdtion.

pular Altion on a penal Statute by 2 Pardon of the Offence before any ' 7ia fiprs,
Suit commenced by an Informer. Bur while a Publick Nufaoce con- ;h'_"ﬁ' S8,
tinues unreformed, it feems * agreed, Thar the King canrot wholly se the fol.
pardon it, becaufe fuch Pardon would take away the only Means of cam- '“i“’ci“g Se-

pelling a Redrefs of it. But it hath been b ‘holden by fome, That & ; ing. 7.
Pardon of {uch Offence will fave the Party from any Fiae for the Time V;‘P'Iﬂhéili-
37 H. 6.

g b,

precedent to the Pardon, Péow G,
. . Fud,

Fitz. Aflife, 445  Keilw. r34.phs5. 12 Co 29, 30. State Trisls, Vol, 1. fol, 518, % I, (;; 30,

& 34
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;’:ff?s-w- Seit. 34. As to the ninth Particular, viz. How far 2 Pardon may
Abridged,  De of Force againlt the private Intereft of the Subjelt: I take it to be
Firz.Gowr, a 2 fettled Rule, That the King cannot by any Difpenfation, Releafe,
378, 6.4.b. Pardon or Grant whatfoever, bar any Right, whether of Eutry, or Ac-
Abiidged, | tion, or any legal Intereft, Benefir or Advantage whatfoever before ve-
Beo. Charter fted in the Subject; and upon this Ground it feems clear, That the
fi,ﬂmo"’ King can no way bar any Adion on a Statute by the Party b grieved ;
s Rich. 3.12. nor even a popular ¢ Acion by 2 Common Informer, if commenced be-
fore his Pardon or Releafe; and that he cannot dilcharge a2 Recogai-
a b, zance 4 for the Peace, before it is forfeited.

Fiz. Alit,  Sef7. 35, And upon the fame Ground, it feems to be clearly agreed,
845" Ca. 199, That as the Releale of a Perfon robbed, or of the Wife or Heir of a
a Roll. Abr. Perfon killed, will not © bar an Indi&tment, or a2 Demand of Execution
178.Let & a¢ the Suit of the King, fo neither will a Pardon f by the King be any
Ere o o, Bar to an Appeal, except only where it is carried on at the Suit of the
b sypra, ch. King, after a Nonfuit of the Party, in which Cafe it may be barred

26 feft. 64. by a ¢ Pardon in the fame Manner as an IndiGment. But if one who

&,
PL Com.487.
b

:.Rl':h";'u' appears to be attainted of Felony, whether by Outlawry, or otherwife,
vidsKeilw. on an Appeal carsied on at the Suit of the Party, get a Pardon from
b B the King, he ® muaft fue a | Seire facias againft the Appellant before the
a1 Pardon fhall be allowed, unlefs the Appellant appear k gratis, and con-
ssdracha6. fefs that he will fue no farther, &ve.

17 HL6. g2 Seff. 36. 1f the Appellant appear on the Scire fucias, it is ! certain
%brid .g that he may pray Execution notwith(tanding the Pardon: But if the
Fitz. (;"ra,;t, Sheriff have returned a ™ Seire facias, or two 3 Nibils, and the Appellane
21, appear not © upon Demand, the Appellee thall be difcharged.  Yer if
gc“[’.ﬂ‘;:f" the Appeal be of Death, and the Sheriff return the Appellant dead,

24. there are fome ¢ Authoritics that a Seire facias ought to go agatnft the
2 Rich.3. 12, next Heir to the deceafed, but the greater Number of 9 Authoricies feem

’s' Ed. 4.5.pl. tO be to the contrary. _ .

25 Set, 37. Thereis faid r to be no Need of any Scire facies on fuch
137 6.4 pardon againtt the Lords mediate or immediate, becanfe the Pardon no
Firz.Charter, Way tends to reverfe the Attainder, and confequently can do no Hurt

- ton o5t their Title of Efcheat, &« grounded on the Attainder, but rather
Bro. Charter, affirms it

de Pard. 2. .

Recognif. 22. 11 . 7. 12. pl. 35. 12 Co. 2p, 30 Book. r. ch. 6o, Seft, 17, © 8 H. 4. 22, pl 17. Abridped, Fitz,
Charter, 26. Bro, Charter de Pardon, 513, Appeal, 27, 33, 41, 128, 1 H. 4,16, pl 36. f See the Authorities ci-
ted to the other Parcs of this Sc&lion, dnd Bro. Appeal, 150. 3 In@- 237. B Sspra, ch. 25. 5:&. 13, Bro. Appeal,
33. " Dy. 34. pl. 20. 5,P.C.104. Lete. B H P.C. 251, 1y H gt plad 11 Hog 48 pl23. g H 7 s pL 1
2 Rich.3. 8. ph1p. g H. 4 1. phz 13 H 4 6.pl 15, 38 H.6. 13, pl. 26, and the Authoricies cited to the 0w
ther Parcs of this Seltion. f That the Apgxe!lce may have fuch a Seire facias of Courfe on fich a Pardon, witheur
prodacing a Releafs or other Deed from the Appellent. 9 H. 7. 5. pl. 1. Abridged, Fitz. Scire facias, s6. Bro,
Scire. Faciss, 166. 2 Rich, 3. 8. pl. 17. §. P. C. 1oq. Letre. B. Gowt. 11 H. 4. 16, pl. 36, %hridgcd, Beo. Scire fa"
73. Thac there was no Neced of any Ssire facias where an Appeat was abated by the King's Deach, and the Year
and Day were paffed. » H 7. 10.pl. 5. Bro. Charter of Pardon, 69 %11 H. 4.16. pl. 36. Fitz. Coro. 87, Same
Caft Brg. Confeffion, 11, and Jour jn Courr, 21. Bug 'tis made a Wonder that a Sare facias w3s not awarded. !
S P.C. 104 Lete. B. HHP. G asr, 11 Hogr.pl 2. @S P. C 104, Lert. B. H.P.C. 251, ° Finch, 477, Fide
[y, 168 pl 17z ph 1oL, %2 Rich. 3.8, pl. 17. g H. 4. 1.p% 2. Abridged, Ficz, Scire facias, 63, Bro, Char.
ter de Pardon, 14- ® 11 H.g. r1.plo 2. s H. 4,48, pl. 23, 19 H. 4. 6. pL. 14. Abridged, Fitz. Core. 268. Fide
Fitz. Coro. 8¢. Supra, ch. 23. Se&t. 38. & 41. 19 H. 7. 5, pl. 1. Abridged, Fitz Scire fac’ y6. Bre, Scire Fagias,
166. Appea), 88, 144, 38 H. 6. 13, pL. 36. Bro. Appesl, 141. Charter de Pardon, a8, Supra, Ch. 23. Set. 33, 41,

t Dysr, 34. bl 2o,
3

Sett. 38.
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Set. 38. If feveral Perfons be ontlawed in an Appeal, and one of
them be pardoned, and get his Pardon allowed oo the Nor-appearance
of the Appellant on a Scire facias, &e. and afterwards another of them
get his Pardon ; it feems, Thar he thall take no ® Advantage of the Ap- gl
pellant’s Default on the firlt Seive facias, but muft fue out bis Scire fari- facias, 63.

as, ¢ in the {ime Manner as if there had been no fuch Default. 2Etr?m&e
Sharier

St 9. 1t is holder by great * Authorities, Thbat if a Perfon be piraon, 14
convi&ed of Man{laughter upon an Appeal of Death, the King may par- in the A-

don the Burning in the Hand: for which this Reafon i8 given Dy Sir Hd- joiment of

spard Coke. That it is no Part of the Judgment atthe Suit of the Party, but Cafe nolds

a collateral and exemplary ® Punifhment inflicted by the Statute of 4 H. fhl;f,ogtnr]!(,-
- . 255

7. 15. But this is made a Quere by © others, and the principal Cafe ; jop 257,
wherein it is (2id to have been relolved, is very differently € report- Hob. 494.

cited, Srarz

ed, and was never f adjudged s And the Ground laid down that the King 351"
may pardon it becaufe it is no Part of the Judgment at the Suit of the 4. 1. 302,

Party, by which it feems admitted, That if it were Part of the Judg. fBucmy L:

ment, the I.aw would be otherwife, feems rather to make againit it than gy The i
for ics for there are 5 Precedents of exprels Judgments, quod cautarifetur is vo Parcof

52t mann fud lews.  Alo it is b admitted, That wherea Defendant is to have 7 Jue:
meit, nor fo

a certain loprifonment, &re. at the Suit of the Party upon a Statute, the much asin

King cannot difpenfc with it, except in (ome {pecial ¥ Cafes, wherein it the Raruce of
e Funiih-

may be reafonably intended that fuch Imprifonment was given by the yeor bue one
Statute, by Way of Satisfadion to the Publick Juftice only, in which Iy a Mk co

Cafe it feems agreed, ! That the King may difpenfe with it, as it is {aid notify that
H the Parry

that he may, with finding of Suretiecs by one convilt on the Statote a- may have his

gainft Tre‘pafles ju Parks.  Bat ic feems doubtful, whether the Statute Clergy buc
once.

of 4 H.7.13. which appoints the Borning of the Hand can well admit cg,om 60
of (uch a Conftru@ion 5 for the Words are, Whereas upon Truft of the Pri- 370. '
wvilege of the Church, diverfe have been more bold to commit Murder, &c. be- cls)sf o P;"
canfe they bave been admitted to their Clergy as oft as they have offendedy for a- o JEII'P;;*:
woiding of fuch prefumptuous Boldnefs, Itis enacted, That ezery Perfon not be- to:h Mpls.
ing in Orders, who hath once been adritted to his Clerg y, be not again adwit- (-ff(g%lr';;;m
ted thereto, and that every fuch Perfon convilt, &c. fhall be wrarked, c. Cio iz,
from whence it fcems plain, That the Statute exprelly intends fuch Mar- §3%. P 27.
king as a ifconragement of the Offence; and it feems difficult to give a ,\1,105,'),7::,},
Reafon why it thould be conftrued to mean it only as a collateral and not 73:-
as a dire@ Punithment. Neither doth it {zem a plain Reafon, That be- ,Rfm37t-
caule the Starute intended it as an exemplary Panifhment, the King may 1.b pl. 2564
difpenfe with it ; for furely the Execution of an Appellec attainted of Mur- a.pl ’-.Ye“*
der, and the perpetual Imptifonment of a Clerk delivered to the Ordina- 55, b Bl G
ry upon a Convition on an Appeal, who could not make his Purgati- !5 Co. 50 be
on, were al{o exemplary Punifhments; and yet ic is generally ™ agreed, '2?' ;f"l’}‘
That the King never could difpenfe with them. And therefore upon the 2. -
Whole this feems to be a Point that deferves to be farther confidered, °3Inf27r,
Seif. 40. But granting that the King may pardon the Borning the :%,7[3_,05,
Hand in an Appeal, it {eems a very realonable ® Confequence that the 519
Party (hall immediately be delivered by Force of the Statute of 18 Elix, |, 23%20
which fays, Thar after Burning he fhall be delivered, which ought o (ol 171
have this Conltruttion, That he thall be delivered after burning, wnere 2 L‘? fﬁ
he is to be burned. ot
§ Co, 0. b,

Dy. 26+, pl. 26, Yet ’tis made 4 Quere, Dy. 200, pl. 68. whether the K'ng could rot psrdon Tuzh Impriforr
ment. ¥ 5 Co. se. b, #de ch 33 fe& o380 Cro. Ca, 596, 597, Hob. 294.

Hhhhh Sest. 41,
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15Co.st.  Sed. 41, It feems to have beeh always agreed, # That the King's Par-

Cro- iz, don will difcharge any Soit in the Spiritnal Coust ex officio: Allo it feems
Cror G 113, to be b feteled at this Day, That it will difcharge any Suit in fuch Court

L4 ad inflantiane partis pro vefsrmatione yrorum, or falute amime, as for Defa-
b oo . . K . . N
5 Co-ST-  mation, or laying violent Hands on a Clerk, and {och like; for [nch Suits,

Winch 2 ) . ) . ) A 3
Cre, I+ 335. Bke thole in the Star-Chamber, are in Truth the Suits of the King, tho

Hob. 8v. nrofecuted by the Pasty.  Alfo it feems to be © agreed, Thar if the Time

:,;'4 (E,';"U‘, E’ to which fuch Pardon hath Relation, be prior to the Award of Cofts to
“Cro. Ja.335+ the Party, it (hall difcharge them: And it feems to be the general 4 Te-
:,;‘ :5:('}.9&:3_ nonr of the Books, That tho’ it be (ublequent to the Award of the Calls,
61,551, yet it it be prior to the Taxarion of them, it thall difcharge them; be-
¢ 1 Ruli.Abr capfe nothing aprears in certain ro be doe for Cofts beflore they are rased.
e f;:j ¢ ¢ Alloif a Perfon be imprifoned cn a Writ of Excomumnicato capiondo
s Co si.  for his Contumacy ia oot paying Cofts, and afterwards the King pardon
Lateh 190, 3]] Contempts, it feems, That he fhall be dilcharged of fuch Inprifon-

Noy 85 g1, . . . . . K
el 35, ment without any Seire facias againlt the Party, becavfe it is grounded

87 e o 00 the Contempt which is wholly pgrdcmed; aud the Party muft begin
g wherein  30€W to compe} a Payment of the Calts.

“isholden  Seit. 42. But it feems agreed, f That a Pardon fhall not difcharge a
thatan A Suit in the Spiritua) Court, any more than in a Temporal, for a Matter
tho'they  OF Interelt or Property in the Plaintiff, as for Tithes, Legacies, Ma-
havenot  (rimonial Contratts and {uch like. Alfo it is 8 agreed, That after Cofts

been X0 are taxed in a Suit in fuch Court at the Profecution of the Party, whe-
svoided by a ther for a Matter of private Interelt , or pro reformatione movum | or pro
Pocdon, but falute anime, as for Defamation, & they (hall not be difcharged by a
Books em {ubfequent Pardon,

rontiary. Secf. 43. 1f the Offence be pardoned after Cofts are taxed,and then the

e 1 Jon. 227 . . ; RO . : . ;
2 KoL 178 Defendant appeal to a Superior Court,which gives new Cofts,whether vpon

Lect, S the Afirmance or Reverlal of the firlt Seutence, they (hall * not be avoided
G, adindg- by Reafon of the Pardon, becaofe they are not given in Relpet of the

f‘:fz};ﬁf{s Offence, but of the Award of the former Cofts, which being taxed be-
nade n e fore the Pardon, ave notavoided by it, and therefore the Appeal was pro-
retiroJaa1o. o for determining whethicr they were well given or not.  Bue if the Of-

i&?:;i‘::»::ﬁ" fence for which the Soit wais in the Spirityal Court be pardoned, bang-
crimneanbe ing an Appeal, and fich Pardon rclate to a Tume precedent to the Award
by che King's Of the Cofts, and after fuch Pardon the Appellane d.efert his Appeal, and
Vardon. the Spiritual Court award Cofts againft him in Refpedt of {uch Deferti-
y C:-_'-fi'ff" on, it {frems, h That he may have a Prohibition, becaufe the Pardon ha-
5 Lareh g0, ving difcharged the Cofts of the firlt Suit as well as the Offence, made
(“C 5. the Appealto be to no Purpofe. It is 1 faid, That Cofts taxed to the Party
and e Anr grieved for a Centempt in a Court of Equity are not difcharged by a
choritivs ci- - general Parden of all Contempts, becaufe it is the Common Courfe of

ii;‘;;'&if a Court of Equity to award fuch Cofts st the Pleafure of the Judge.
*Cro. Ca. But it hath been queltioned whether Colts taxed by the Prothonotary up-
A s ([))n gn Attfacl;l:rént to thtc Party gricved be not difcharged by 2 general
b 3 Rol Abr, aTdON aof a ontempts.

E\:"'RE" a Sef#. 44. 1t was infilted } by the Féoufc ?;Com;mns i:; the Earl of
Yoy 85-  Danby’s Cafe, and it is enalted by 12 & 13 . 3. ch, 2. That no Pardon
e rfr'tn;i;, Hnder}fbe Gireat Seal be pleaded to an lispeachment by the Commons in Parliament.
¥ Stae Trie  §prf a5, As to the tenth Particular, iz, VWhether a Pardon may be
;“,’9\;,?]?;:;_ conditional: It fecms agreed, ¥ That the King may extend his Mercy
& Moor 466. on what Terms be pleafes, and confequently may annex to his Pardon
EL‘E"_? , any Condition that Le thinks fit, whether precedent or {ubfequent, on

“T the Performance whereof, the Validity of the Pardon will depend.

1 \S‘E(‘}- 4 6.
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Seit. 46, As to the eleventh Particalar, @iz, Where a Pardon is void * Yelv. 43
in Refpedt of a wrong Recital: [t being a general Rule, * That where- E’,‘n“f;c. 14,
ever the King appears to have been deceived, his Grant is void, I take it 34
to be agreed, That if it appear from the Recital of a Pardon, that the :s];die?:);@
King was mifinformed either gs to the ® Natare of the Cafe, or the Pro- ¢, o
ceedings thereapon, the Pardon is void ; as where the ¢ King pardons a Dr.352pls6.
Man for a Felony whereof he (tands inditted, or

indiGted or attainted, f]{’,g;’,*]ff
and in Truth he never was indicted, ¢he, {
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i Sid. 41
Sect. 47. How a Pardon of Fzlony fhall be avoided by Statute in Re- i l}“g';’f:
fpett of a wrong Suggeftion, hath been already fhewn, Se. ro. e

SeiZ. 48.  As to the fecond eneral Poinet, viz. What is the Effet of
a Pardon : I take it to be fetrled at this Day, That the Pardon of a Trea-
fon or Felony even after a Convi@ion or Arttainder, does (o far clear the

. . ) * Vide 1t Keb.
al in calling him Traitor 940. pl. §g.

but may alfo be a good Wit- Fiti-%olm-
nefs notwith(tanding the ¢ Artainder or Conviction ; becaufe the Pardon VAL 3
takes © him as it were a new Man, and gives him 2 new Capacity and Cro. Cu. 5.
Credit.

1 Sid. 223,
Setf. 49.  And it hach been 2 admitted, That the King's Pardon of&ﬁf,’bfg}'
the Burning of the Hand on a Convition of Manflanghter hath the fame 81, 82.
Effe& as to this Pur

pofe, as the Burning would have had, which is b as 15 33?3?7“
greed co reltore the Party to his Credit,

Secf, 50. Butit hath'been adjudged, ! That 2 Pardon is of no Man- ! Rol Abr.

, . . pl. 6.
er of Force, as to this Purpole, ¢ill it have paffed the Great Seal. ﬁfw!,', 1560.
Sect. 1. Ao it is faid, k That the

Pardon of a Felony will not 1 Browsl 1%,
make an Arreft for it, by one who did not know of the Pardon, unlaw- aﬁ"érz?}h
ful, Lecaufe fuch Artefls being for the Publick Good are ta be favoured 5 621, p); I4-
and therefore thall not be adionable Dy Reafon of fuch a Pardon, a3 ppeTiiels,
fcandalous Words thall be, becaufe they deferve no Favour, Vol Erem,

Sei?. g2, Idonot ! find i clearly fettled, Whether the Pardon of a 573,585,596;
Conviftion of Perjury make the Party a good Witnefs, o 4 119,

Sect. §3. If a Man be convidted, or deprived, or otherwife punithed 5 Mod.1s.c6,
for an Offznce during a Seffion of Partiament, and at the fame Seffion an Raym. 369,
Act palleth which pardons the Offence: It feems agreed, ™ Thae the 2 . con.
Convition or Deprivation, ¢, are ipfo fatlo avoided, becaufe thie AL trary is held

: : - Bulit. g4,
taking Effe® from the frtt Day of the Seflion, it now appears that the and Staco
Offence was pardaned at the Time of the Conviction, & Alfo it hath Teials, Vol,
been adjudged, Thar where an A& of Parliament exprefly pardons (uch piaotasas.
and fuch Crimes from a certain Day before the Seffion, it thereby avoids ;g 37
all ® Convitions and © Deprivations, and » Awards of Cofts and A. ! StateTrisls,
merciaments, 1 &v«. for fuch Crimes, whether {uch Convictions, . ;’sﬂ't:i":i:?s'
were before or after the Seiflion, becaufe it appears to be the Intent of vol.4. 179"
the Parliament that fuch Crinses thall no Way be punithed, which can- o
not take Effect if fuch Convitons, ¢, continue in Force, d o

33. fefh g,
) PRy the
Loeds in che Eerl of Warwick's Trial, State Thials, Vol 4 379t 386, K Hob, 67,82, Vide Srare Trials, Vol.
2. szotosag 1 Keb, 785, pl 2

; 4 7 Mod, 1,156, Ray.369,370,179,1%0. Kely 37,38, 4 Sid. §T.320,202,
3 Lev. 426, 0 Cro, filiz. 41, Pl 4. FideLacch. 21, g Co, *4.8. Cro. Ca.6y7, 68, 144 Lis  Flde Lotch,2a,
vete dHsa, phs 350106, Firz. Fines, 1. Pardon, 6. © Burton’s Cafe. 6 (. 13 b 4.3 Buc
this Cafz hath ofeen been denied to be Law, 1 Keb, 780, pl. 24. 1 8id. 164, 222. " Laech. 19, Noy. g1,
Cro.Ca. 47. 1381L 6. 24,125 37 EH. 4. Ca. Litr 126 b Cro, Ja. 64,

21, Bjtz, Charter, 23, ¢ Cg, 39,
Moor 394, plsti.  Cio filin, 768, 178, Wherher an Frcommunication be Pardoned by a guneral Pardon of
all Ceatempts, &re, Supra, Sedt. g1,

Sl 5a4.
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b Sert. 34. But it feems to be a fettled @ Rule, That no Pardon by
tilerd: King, without exprefs Words of Reftitution, (hall deveft, cither from
2 Miod. ¢3. -the King or © Subje&, an Intereft either in Lands or Goods, vefted in
1 Kb 695, phem, by an Attainder or Conviction precedent,  Yer it feems © agreed,

11792557 That a Pardon prior to a Conviction, fhall prevent any Forfeiture cither
3 Mod. 1015 of Lands or Goods.
241,242, Sect. 55. 1t hath been adjudged, @ That 2 Claufe of Releafe of all

;Gb;und.iﬁz, Judgments and Executions in a general Pardon, extends as well to Debts

18id167,  dye ro the King by Affignment or Forfeiture, as to thofe originally due to

'119:51331?;-5.,, him, and that it doth not reftore them to the Perfon who afligned or for-
ch.8s. lecr.8. feited them, but extinguifhes them in the Hands of the Debtor,

*Dy-34Pla0 G g6, It feems agreed, That notwithftanding the King’s Pardon

R AL CIs : A
iaan:'h;;?- to a Simonilt coming into Church contrary to the Purport of 31 L 6.

Theloal .1, or to an Officer coming into his Office by a corrupt Bargain, contrary

thi& €83 to the Purport of § & 6 Ed. 6. 16. may fave © luch Clerk or Officer

Owen 87, from any Criminal Profecution in Relpedr of the corrupt Bargainy yet
%“i‘ Teials, (hall it not f enable the Clerk to hold the Church, nor the 8 Officer to
2 Mo, 5'31.9' retain the Office, becaufe they arc abfolutely du'fab!ed by Statute.

85 Levase, S, 57, Alfo it feems ¥ agreed, That the King's Pardon cannot falve

+ Keb. 65, the Corruption of Blood by Attainder of Treafon or Telony,

7sm.8inens,  Seff. §8.  As to the third general Point, iz. Whether a Pardon may
g 6n be waived: I take it to be i agreed, Thar a aneral Pardon by Parlia-
16043 ent cannot be waived, becaufe no one by his Admittance can give 2
18id. 167, Court 2 Power to proceed againft him, when it appears there is no Law
198 254 o, to punifh him. .

16, 33, Sett. 59. But it is k certain, That a Man may watve the Benefit of
Qwen,37,88. » pardon under the Great Seal, as where one who has {uch a Pardon

;:glli:: 1o, doth not plead it, but takes the General Wue, after which he fhall not

Witlon's  refore to the Pardon.
Clergy-man’s
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Law, ch. 5. . .
s’;wlncn. 1554. And now I am to thew in what Manner a Pardon is to be taken Ad-
3BulilLgo g1, i confider

Y B L oh vantage of, which I {hall co s

r7. &t s, . .

1 Keb. 781, 1. In Relation to a general Pardon by Parliament.

H . H 1

P eotiice. s, 2. In Kelation to a particalar Pardon under the Great Seal.

a, 191t

3 Intt. 233, Set. 6o.  And firflt, As to the Pleading of a general Pardon by Par-
240 45 piament : it fecms ! agreed, That if any Perfons are excepted out of it,
64 &t 63. the Court is not bound, and fome m have holden that it hath no Power
> P.C.173- in Difcretion to give any Perfon the Benefit of it, unles it be pleaded.
s Lot A, Alfo it feems generally agreed, That if the Body of fuch a Pardon
Bro Noticer, gither excepts divers particular Perfons by Name, or excepts all thofe
;‘,F i 87 who come under a general Defeription, as all thofe who adhered to 7.5.
Sl 4 41. & no one can demand the Benefit of it, without exprefly fhewing in
pl. 5. the 0 firlt Cafe that he is not one of the Perfons excepted 5 and in the

oo Tnini. Tater @ Cafe, that he is not included in fuch Defeription.  And if he

ment, 2.
Fitz. Cora. g9. Crompt. Joit. nig. pl 13 £ P.C. 177, Lett. A. 16g. N. Bro. Coro, 200, Kely. 24, 35,
TH, P.C.252. 8 E. 47 pl1. Cro.Ga 32. Crompt. Jult. 115. pl. 83, 14. Cro EL 763. pl. o #78. plar.
6Co0.79. b, Moor 770. pl. 66 Raym, 13. 2 Inft. 234- 2 Rol. Rep. 307, Cro. EL 4. pl. 2. Moor, 69,
pl. 84s. ™ 1 Leon, yoe. Cro. El vz5. pl. 4. Cows. Lane 71 Moor 394. #7dr 5 Co. 49. Cro. Ca, ;2. Yel
126. 98 E, 4.7. pl.1. 5. P.C 1o3. Letter A Fitz. Pardon, 3. Bro. Pleadings, 124. Comtra 2 Leon. 26,
©8E. 4 7 pl.1. S.P.C rog. Letter A, Firz. Pardon, 3. Plowd, Com. 103. 2. 484.5, Bio. Chart. 66, 4

H.2.8 pl.o. Dv. 27 ph 180, Stare Trials, Vol 2. £ 5.
7 P9 ¥ P[ ’ hap_
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happen to be of the {ame Name with one of the Peflons excepted by
Name, it is faid that it will not 2 be fofficient for him to aver that he *3E.4., ¢
was none of the Perfons excepted, without adding that he is a differerdt §'p ¢ ey
Perfom from (uch other of the fame Name. Which, bow it can be tried, Ler. 4.
unlefs ic appear by fome Additions to the Name in the Statute, may de- Fi Berden,
ferve to be confidered.  But if the Body of a Statute be general as to all
Perfons whatfoever, and afterwards fome arc excepted in the Provifces,
b perhaps it may be {ufficient to plead fuch a Pardon, without any A- v gy, Lev,
verment That he who pleads it is none of the Perlons {o excepted 5 it »6 _
being a © general Rule, that where a Man is within the general Words ¢ H-7- 52
of the Bady of a Record or Deed, which is qualified by {ubfequent Pro- Roym. 23.
vifoes, it is fufficient for him to bring his Cale within {uch general Words, | « Lev. 26
and that the Exceptions in fuch Provifoes ought to be fhewn of the other g,y 4;.
Side, Cro. Ca- 515
Sect, 61. But it {eems agreed, ¢ That the Court is fo far bound to . ; p
take Notice ex Officiz of a general Pardon by Parliament, which extends =52 "
to all Pesfons in genéral without Exception, That it cannot proceed a- flow. Com.
gaintt any Perfon whatfoever as to any of the Offences pardoned, tho’ W1 7.
he be fo far from pleading it, or praying the Benefit of it, that he does pt 34,
all he can to © waive it Bro. Noriee
Sett. 62.  Alfo where a general A&t of Pardon excepts certain Kinds of Priias
Crimes, there is £ no Need to aver that the Crime whereof a Perfon is 5 Co. 49-
indicted is not one of {uch excepted Crimes; but the Court ought judi- f,l?.;f‘;”,‘.
cially to take Notice whether it be excepted or not. pls,
Selt. 63.  Alfo where fuch a Statute excepts only one Particular Per- Jrg Coro 3¢
fon, it hath been ¢ faid, that there is no Need of an Avcrment thata 5
Per{on indicted is not {ach Pesfon 5 but that the Court is to take Notice ;OROU-Rt?-

whether he be or not. ;,f;;, ,%Pm,
Selt, 58,
Secondly, As to the Taking Advantage of a particular Pardon under L,N,‘LY' 1eo.
the b Great Seal, 1 fhall obferve only the following Particulars. Alar;n.wfu’
Cro (Ca. 4494
Sect. 64.  Fitlt, That it will be i Error to allow a Man the Benefit of :’}“3’16‘”'
fuch a Pardon, unlefs it be pleaded, Vide 1 Lebn,

Sect. 65, Secondly, That be who pleads fuch a Pardon. ought fo 6. .
k produce it fub pede fieilli, tho' it be a Plea in Bar, becaufe it s pre- F,’;"}ﬂr"]l;'
fumed to be in his Coftody, and the ! Property of it belongs to Biim, 8Co. és.
Yet if a Man plead fuch Pardon without producing it, it feenis @ thae 3 0% 23e-
the Court may in Difcretion indulge him a farther Day to put in a bet- ;a5 pt s
ter Plea; and that at (uch Day he may perfelt his Plea by producing the #ide 1 Leor:
Charter. Alfo it feems @ agreed, that there is no Need ina Plea of 4u- st on

trefoits acquit, €c. to produce the Record immediately, becaufe it is fuch Purdon

pleaded in Bar, and he that pleads it hath neither the Cuftody nor Pros jf s00d v
perty of ir. Grese Seal,

) ) and confe-
quently that Articles of Su render cannot be pleated a5 arnisnting ta & Pardon, Srate Trials, Vol. r ful 578,
6 ! Cro Eliz. 153 ploz3 * 1L P, Co252. S P C o103 Lere. B 11 Ho g 414 pl & ! 5ew the Bovks aboves
cired, snd Cro. Ja. 70, 317. Lro.Ca, 441, 342, 5 Jon 375, 1 Sid. 311, Cro, BN 217, ph 2, 547, pl. a1, 746, phs
g2 % a0 H, g- 4. pl. 6. S.F.C. 9oy, Lett. B, © Pide fupra, Ch, 35. Scbt. 2.

liiit S, 66,
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:*‘-1‘-(‘;3;.5;' Seél. 66. Thirdly, That if there be a Variance 2 between the Re-
'3-:’:{‘_"3}4; ;2" cord on which a Man is convifted or attainted, and his Charter of Par-
3Inft 340 don; yet if there be no Repognancy to intend that the fame Petfon or
Y r.Cro4 Thing are meant in both, it may be fupplied by proper Averments: And
Crompt Jutt. therefore if one be indifted by the Name of ¥. 5. b Yeoman, and par-
yiSpit doned by the Name of 7. §. Gentleman, or indifted by the Name of
Dy, 3 ol «a. B- the Tasker, and pardoned by the Name of B. the Son of W. he may
x Rail. R=p.  make good the Variance by averring, that he is the fame Perfon intended
ff;"z Coro. 11 fuch-Indi&ment and Pardon : Or if in an Indi@iment © of the Death of

agy buc18. - 5. the Stroke be fuppofed to have been given on the firlt of duguf?, and

’ia _3(13-11;-"- in the Pardon on the third, the Party may aver that the Death of one
Ficz Bief, 2nd the fame 7. S. are intended in both, And if {uch a variant Pardon

364 be pleaded without any fuch Averment, it feems that the Court may in
[eeas contra- Dyifcretion give the Party a farther Day either to 4 perfeét his Plea, or

LA 4 41. to € purchafe a better Pardon. And there are fome f Inftances in the

pL 6. old Books, where upon fuch Variance the Court took an Inquiry of Of-
%&E:d,ﬁ:i’, fice, whether the fame Perfon were meant in both Records.
Cransde Sett. 67. Fourthly, That no fuch Pardon can be pleaded together

g::’vl;ﬁ . with, or after the General Iffue, unlefs it be of a Date fubfequent to the
3n. "*® Time of the Pleading {uch 1{lue, becanfe otherwife it is waived by ity as

Coro.29.  hath been more fully (hewn, Seff. 8.

Brascide  Seft, 68, Fifthly, € That the Party fhall not be obliged to lay the

Bar Note,  Strefs of his Cafe on any particalar Words or Claufe in fuch Pardon, but
that none of may rake Advantage of the Whole.

thef: : i i ing’
m:k:ﬁfe"nkr‘i_ Sect, 69, Sixthly, That after an * Amerciament in the King's Bench

on of any A- hath been eltreated into the Exchequer, and the Party being taken upon

porment Yt Procefs from thence hath infifted upon a Pardon, and been denied any

ply thashe  Benefit from it, yet he may be brought by a Habeas Corpas cum canfa to

PI*;fdm:lW“ the King’s Bench, becaufe the Record remains there, and the Tranferipe
withoneir, is only feot into the Excheqner, and may plead the fame Pardon in the

notwith- — King's Bench 5 and if it be adjudged fufbicient, may have a Superfedeas ¢

ftznding the
Varience. the BETOHS’ e,

d1tH ¢.4t. Sect. 70, Seventhly, That while the Statute of 10 Ed 3.2, {tood in

B S mont, LOTCE, {which required all Perfons pardoned for Felony to find Sureties
d;‘fz;i::.":'w'_ for their Good Behaviour before the Sheriff and Coroners within three

* 3 Inft. 140. Months, ¢%c.) no Pardon of 1 Felony could be allowed, withouta Writ

::fi‘r_‘*‘:]"‘& out of Chancery, commonly called a Writ of Allowance, teftifying that

Riym. 13, the Party had found ¥ Sureties, . according to that Statute, unlels it
Fiw, Olkce  were difpenfed with by a Special Clanfe of Non obfiante, . But the Ne-

de Court, 34.

Bio. Charcer, Ceffity hereof is taken away by 5§ & 6 W. & M. 13. which hath repealed
dePard. 33, the (aid Statute of 10 Ed. 3. but hath provided, that the Fuftices before whom
Oficcde  uny Pardon for Felony foonld be pleaded, may at their Diferetion, remand, or

Court, 25. . . . R B
FFivz Cora, commit the Perfon that pleads it to Prifon, till ke or they fhall enter into 4 Re-

B coguizance with two fufficiens Sureties for the Good Behavionr for any Time, not
Abridges,  exceeding feven Years. Provided that if fuch Perfon be an Infant or Feme co-
Fuz. Coro,  wert, ke or fhe may find two fufficient Sureties, who fLall emtcr into & Recogni-

86. ; . ; : :
oo Cot 190 BaCE for bis or bér Being of the Good Bebavionr, asir aforefaid,

(\];3:;9‘,:,;:5, ¢3. But Bro. in abridging this Cafe onder the Title of Charter of Parden, 29 makes this Remark,

rucd wirams wnbi, 8 37 HL 6. 4.2 Fitz. Chart. at. * 36 H. 6. a4, 25. Fitz. Chore, 22. Bro. Charter, 25. ' §, P,
C. 03 Lett. C. Crompt. Jult. aes.plaas. 3 H. 7 ph 5. Plow. Com. 502, b 1 Keb. o plro. g Sid. g1, Raym,
17 3 Inft, 234, 335 But there ncver was eny Neceflity for fuch Wit wpon a Pardon of Treafun, Cro. Eliz,
Beg pl. 2. Noy, 31, ¥ That a Breach of the Recognizance avoided the Vardon. 3 H.7.7.pl, 5. 8 P. G 103,

Ler. G Crompt. Jultice, 115. pl. 16,

Se, y1.
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Seff. 71. Eighthly, That the Judges may infift on the ufual Fee of

Gloves = to themfelves and Officers, before they allow a Pardon, :gi“' Caro.
. . 4E 4. 10. 5,
s Jon. 56, 1 Sid. 452, pl. 18, Kely. 25. Pnlton de pace, 85, a,

C HAP XXXVIIL
Of the General Iffuc.

Sei#. 1. [_IAving thewn already, Ch. 23. Sefl. 126 and 135, that the
General Iflne is pleadable in capital Cafes,together with any

other Plea in Bar or Abatement, which i3 not repugnant to it3 and that
it may alfo be pleaded even after fuch Plea found againft a Defendant;
and having alfo thewn, Ch. 37. Sei# 59. That the Plea of the General -
fue amounts to a Waiver of a Pardon; and Ch. 26, Sect. 66, &*c. what is
a good General lffue to an Information on a penal Statute; and in the
fame Chapter, Sect. 73, 74, In what Manner the Iffue is to be joined
on fuch an Information, and where it is to be tried, I fhall in this Place
take Notice only of the following Particulars;

Sect, 2. Firft, That in a criminal Information or Indifiment in the
b King's Bench, for 2 Mildemeanour, and alfo in an Indidment before b1 sid, 230,
9 Juftices of the Peace, the Iffuc is well joined for the King by the Words 3.
A. B. qui pro Rege fequitar fimiliter, &c. without any Addition, fhewing 32::_’: Eate.
that A. B. is the proper Officer for this Purpofe; fgr it fhall be intend- <Cro.Ca.315.
ed chat he was fufficiently known to be fuch by the Court. Butin alf | ! Co.17.2
4 Precedents I meet with of Informations of Intrufion, the Iffue for the Coke's Eatr.

King i; joined by the Attorney General, naming himfelf fuch, 373.2.379. 8.
Sect, 3. Secondly, That in Indictments of ¢ capital Crimes, after the 3554105

Defendant hath ple aded guod ipfe nullo eft inde culpabilis, & inde de bono &+ Ratt. Eat.

malo ponit f¢ fuper patriam, (which is the general Form of pleading the Ge- 4.5 .
neral lffue in capital Cafes, both in f Indictments and & Appeals,) the 35a.a.353b.

Ufage (cems to have been immediately to award Procefs againt the Jury, 354.b.355b.

without any exprefs Joining of Iffuc on the Part of the King. But in ggﬁ;},’;;g,‘{-:;

the Precedents of Appeals of Felony, whether by ant Appellant or i Ap- Rat. Eor.
prover, generally the Iffie is exprefly joined by the Appellant and Appro- 385 Bl 5.9-

£ see the Pre=
ver as well as the Appellee. cedonts a0

Sect. 4. ‘Thirdly, That it feems ¥ the better Opinion, that if an Ife bove-cited,

fue be joined in Procefs on a Recognizance for the Peace, whether the :f oke’s Ent.

Defendant killed . 8. and fuch Iflue be found for the King, yet fhall it Rif.Ear. 47,
not eftop the Defendant to plead Not guilty to an Indi@ment or Appeat - 452 49

bisoab.si,
for the Death of the {ame F. S. . s:’.:: ;35.:.

54: 2. 55. b
® See the precedents cited to the preceder Letter, But in Raft. Ent. 43. b. after the Geners] IMue with an G-,
the Progs(s is immedietely awarded agaiall che Juey, @ Raft. Ent, 42.b. & 7 H. 4. 35. b 8ro. Appeal; 1g.

2 CHAPL
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C H AP XXXIX.

Where a Prifoner [ball be allowed Counfel, and a Copy o
# ﬂtbc Indictment, &c. | w o

A Perfon having pleaded Not guilty is to be tried cither,

1. By his Country, or
2. By his Peers, or
3. By Battle.

But before 1 confider what is proper to each of thefe in their Order, 1
fhall endeavour to fhew,

1. In what Cafes 2 Priforicr may have Counfél to affitt him in his

Defence.
a. Where he may have a Copy of the Indicment.

Set?. 1. As to the firft of thefe Particulars, I take it to be a fettled
+3Taft. 29, # Rule at Common Law, that no Counfel fhall be allowed a Prifoner,
137 whether he be 2 ? Peer or Commonet, upon the General Iffue, on an

s H.ogz35.5, " . .
Finch, 386. Indictment of Treafon or Felony, unlefs fome Point of Law arife, pro-

2 r];u(l:g} o47. per to be debated.
Goro:s4 " Seif. 2. This indeed many have complained of as very utireafonable,

Firz.Coro.3
Cro Ca.1g7. yet if it be confidesed, that generally every one of Common Underftand-
ly {peak to a Matter of Fad&, as if he were the beft

5. F-C151 ing may as proper

oE.q.2.pl.4 Lawyers and that it requires no manncr of Skill to make a plain and
;D!Tcg‘. gg;d. honeft Defence, which in Cales of this Kind is always the beft, the
B x ch. 48 Simplicity and Innocence, artlefs and ingenuous Behaviour of one whofe
s him, having fomething in it mor¢ moving and con-

Stte Triels, Confcience acquit
higheft Eloquence of Perfons {peaking in a Caufe not

Voli.fi70. . .

V.o.f rons. Vincing than the

See the Books their own. And if it be farther confidered that it is the ¢ Duty of the

zltfhecﬂr ;:’:*;: ¢ Court to be indifferent between the King and Prifoner, and to (ce that

this Chaprer, the Indi¢tment be good in Law, arid the Praceedings regular, and the E-
folly proves the Point in Iflue, there feems no

:]:n‘ra‘treo;rri- vidence ]egal, and fuch as
o v6s. great Reafon to fear but that, generally {peaking, the Innocent, for whofe

£ 70. 265, .
he Law is concerned, have rather an Advantage than Pre-

glmVul 4 Safety alone t
3'13,‘535_',9' judice in baving the Court their only Counlel, Whereas on the other
Gelture and Countenance, and Manner of De-

Ruthw. Col. Side, the very Speech,
Parr, 2. Vol. fence of thofe who are guilty, when they fpeak for themfelves, may often

b se help to difclofe the Truth, which probably would not fo well be difco-

c 2 Bulttagy. - .
3Inh.a9. vered from the artificial Defence of others fpeaking for them.

Sei?. 3.



Chap. 39.  and a Copy of the Indictment. 4ol

Seif. 3. Bat rhe Law allows a Defendant the fame Beoefic of Counie!

in an # Appeal, whether Capiral or not Capital, asinany other Adrion. BS'P'C s
Perhaps for this Reafon among ¥ others,becaufe Appeals are prefumed to De & Swd.
be generally carried on with greater Heat and Spleen than Indi&ments, liI) 1'2':2' 45
and yet are not fo much to be favoured as being for the moft Part rather B
grounded on a Delire of piivate Revenge than of Publick Juftice 5 and Keilw.es6b
i f he Defend hall have jealt the f ad - . Finchof Law
theretore the Defendant {hall have ar Jealt the fame Advantage in them

. . 336,
as in Common A&tions. 3 Bulit. 5.

Sei. 4. Alfo upon IndiGments, the Court will never refafe to allign 9L4 2 pla-
a Priloner Counfel to argue a doubtfal Point of Law, bappening to a- lfjf:?:io”
rife at or after his Trialy as where it (hall appear queltionable whether 3t
the Falts proved, if true, folly © amount to the Crime charged againft :;D:' az.-hs:ug.
him; or whether the Peslons offered 10 be Evidence againft him be 9 Je- =3 Int 137,
gal Witnefles in Refpelt of fuch or {uch Exceptions againft them; or & StatcTrisks,

. : . Vol £465.
whether certain Perfons returned € of bis Jury can be lawful Jurors, in pomeortis

Refped of certain Obje&ions againlt them; or whether the + Indidment Stafford 6714
or § Procefs, ¢, be (tridly legal: In all which Cafes the Prifoner \;“f,‘”’:_};}':“
muft € propofe the Poinr, and £ it the Court think it will bear a Debate, ¢ SearcTrials,

they will aflign him Coualel to argue it. vols. £135.
Seél. 5. Allo where-ever a Prifoner hath ah Pardon or other ¥ Speci- |} Mase?”
al Matter to plead to an Indictnent, or an ! Error to aflign in Order to €ro.Ca 1450

reverle an Outlawry, the Court will of Coorfe aflign him Connfel. And ¥3 W29,

it is ™ faid, That for {ach collateral Matters any one may be of Coun- ¢Co. 14
fel for a Prifoner withour any Affignment. o3 Jolt 1y,
Sei7. 6. But if a Queftion arife on the Trial of a Peer concerning the yort, ioe
Courfe of Parliamentary Proceedings, the Lords will not ® [uffer it to be sSwtcTrials,
argued by Counfel, bar will dcbate it among themfelves, Vol.a. £ o4,
Sect. 7. There is a Cafe in the Tear-Book of © H. 7. Where a Serjeant §E4’.?V?$i.;3.'

at Law, as amicus Curie, offered his Opinion to the Court, concerning f“?i a
the Trial of an Indiétment of Death, That it was not proper to proceed |7, " **
in it ¢ill the Year and Day were palfed, nor doth he appear to have been 7ide 26 AT

any Way reprehended for it. P But it is not fafe for any one to be ei- P 4% -
ther Counfel or Solicitor to one in Prifon for a Capital Crime, in Or- e Cour, 4.

der to prepare bim for his Trial, without an Aflignment from the Coure. * r H723.a
But by Leave of the Court Prifoners have fometimes been indulged the 22 ?f;“
Afliftance of Counfel, not only to 9 advife them in Prifon, bot *alfo to Finch of
ftand by them at the Bar: But it is faid, * That in Stri¢tnefs they ought 1+, 386

' Jo. 180,
not to be prompted by them as to Matters of Falt, T nor to have the c?ofxéaf 465,

Affiftance of any Papers drawn up by Counfel to prepare them for their Yeinthe o
Trial. Y Er- .Uf "u
Se#. 8. After a Prifoner hath had Counfel affigned him, the Court the Court re-

will not © dilcharge them withont his Confent, tho' they defire it, but fuied it be-

. . fe the
will fometimes add others to them. Party wss of

Seff. 9. It is v faid, That the Court cannot afflign an Appellec any Sery bad
of the King's Counfel; but that if they will they may be either for or ‘T}U 150
againft him. "Srare Trisls,
Vol 2. 694,
S9g. "2H 4 362 S.P.Coasr. B g Inf 2p, 137, ¥Stare Trials, Vol 2, £ 272, 273,711, 747,763,768,
9 Seare Trials, Vol 3. f.133. " Stare Trialy, Vol 2. f 6rgq. © State Thials, Vol 2. £ 614, ¢ State Trialy,
Vol 1. £ 732 Voloau £743, 762,753, 772, ¢ State Trials, Vol 2. f 718, 712, =1 Bulft. 83,

Kkkkk Sedd. 10,
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i Lev 68,
Moar, 685,
Seate Trials,
Vol f644.
Valz, €311,
763. Vol, 3.
t 561, 841,
853, B4,
Show, 131,

i Sid, 85.
"Lev. 68.

1 Sid 85

< State Trials,
Vola Fror.

Where Prifoncrs may have Counfel, &c. Book IL

Sect. 10. It having been found by Experience that Prifoners have
been often under great Difadvantages from the Want of Counfel, in
Profecutions of High Treafon againft the King's Perfon, which are ge-
nerally managed for the Crown with greater Skill and Zea! than ordina-
ry Profecutions, it is enalted by 7 W. 3. 3. That all and every Perfon and
Perfons what foever, that fhall be acenfed and indided for High Treafon, where-
by any Corruption of Blood may or fhall be made to any fuch Qffender or Offen-
ders, or to any the Heir or Heirs of any fuch Offender or Offenders, or for
Mifprifion of fuch Treafon, fball be received and admitied 1o make bis and their
Sull Defence by Counfel learned in the Law: And in Café any Perfon or Per-
fons fo aceufed or indiifed fhall defire Counfel, the Court, before whom fuch
Perfon or Perfons fball be tried, ar fome Fudge of that Court is awthorifed and
vequired, immediately upon bis or their Requcfl, to affign to fuch Perfon and
Perfons, fuch and o many Counfel, not exceeding two, as the Perfon or Perfons
Joall defive, to whom fuch Connfel fhall bave free Accefs at all feafonable Hours
any Law or Vfage 1o the contrary notwithflanding.

Sedt. 11, Butit is provided, S. 3. That any Perfon being inditted of fuch
Treafor may be outlawed, &c. and where by the Law, after ﬁ.rcf Outlawry, be may
conme in and be trivd, be fhall upon fuch Trial bave the Benefit of the faid A3,

Seff. 12, And it is farther provided, S. 12, 13. That nothing in the
Jaid A fhall extend, or be confirued 10 extend to any Impeachment or other
Praceedings in Parliament whatfoever.  Aud alfo that it fiall not any Ways ex-
tend to any IndiGment of High Treafon, nor to any Proceedings therenpon, for
connterfeiting his Majefty's Coiny his Great or Privy S:al, bis Sign Manual,
or Privy Signer,

Sett. 13, As to the fecond Particular, viz. Where a Prifoner may
have a Copy of the Indictment againft him: It is faid, * That by the
Common Law it is always denied in Cafes of Trea{on or Felony.  Yet
if a Prifoner take a legal Exception to an lndiGiment, itis {aid, b That
the Court will grant him a Copy of fo much as concerns his Exception,
Alfo if he have {uch Matter to plead which cannot well be pat into
Form withont Knowledge of the Charge again(t him as laid in the In-
diment, as Autrefoits acquit, €v¢. it is © {aid, That the Couort will give
him the Heads of the Indifiment, to enable him to have his Plea fo
drawn as to {uit the Charge againft him,

Sel. v4. Butitisenalted by 7 W. 3. That every Perfon and Perfons in-
ditled for Hfgb Tredfaa,exrept for counterfeiting the Coin, or the Great or Pri-
vy Seal, or Sign Nannal or Privy Signet, fhall bave a true Copy of the whole
IndiEment, but not the Names of the Witneffes, flwe Days at the leafl before
Trial, to advife with Counfel therenpon, to plead and make their Defence, his
or their Aiforney, or Agent, requiring the fame, and paping the Officer bis rea-
Sonable Fees for writing thereof wob exceeding five Shillings for the Copy of e-
very fuch InditFment.

Se¢?. 15. What Exceptions may be taken to fuch Indi&tment, and
whea, hath been thewn, Ch. 25. Sect. 148, 149, 150, 15T,

CHAT



Chap. g0. 403

CHAP XL

From what County the Fury is to be returned, &c.

OR the better Underftanding what more particulasly relates to a Tri-

al by the Country in Capital Cafes, having thewn, Ch. 5. Sect. 18.

That by Virtue of a fpecial Commiflion, Juftices of Oyer and Terminer

may it in one County, for the Trial of a Fac in another by the proper

Jurors.  And having allo thewn, Ch, 23. Sect. g2. what is a proper Place
from whence a Vifre may come, 1 fhall in this Place only conlfider,

1. From what County the Jury is to be returned.
2. By Virtue of what Procefs.

3. Before what Court,

4. How they may be challenged.

As to the firlt of thefe Pasticulars, viz. From what County the Jury
15 to be returned : 1 thall endeavour to thew,

1. From what County they are to be retarned for the Trial of the
General Iffue.

2. From what County for the Trial of a Foreign Plea.

Sect. 1. As to the firlk Point, vix. From what County a Jury is to be
returned for the Trial of the General Iffie: | take it to be 2 agreed, « $.0.C. 154.
That ® regularly by the Common Law they mult be returned in all Cafes, Dy- 132- et
for the Trial ofy the General Iffue from the fame Courty whercin the Fag 35, tore’”
was committed, And it is {aid, That in an Appeal of Death, where the 194,
Wound was given in one County, and the Party died in another, the Ju- 26';?1'.;]72'1
1y < ought to be returned from each County before the Statute of 2 & 3 7de fupra,
Ed. 6. 24. fince which the whole may be tried either apon an ¢ Indi&- fh;;fe,ﬂ-l&

. . ide infra,

ment or Appeal, in the County whercin the Death happens. ot 5
Sect. 2. But it is enalted by 33 H. 8. 23. That if any Perfon being exa- < Book 1.
mined by the King's Council, or three of them, upon any Manner of Treafons, ;E 3 ;f:g : ?
Mifprifrons of Treafons, or Murders, doconfefs any fuch Offesces, or that the faid ol e,
Councily or three of them, vpon fach Examination, fhall think any Perfon [o exa- Firz Coro,
mined to be vebemently fufpected of any Treafon Mifprifions of Treafons or Murder, 1%, _r?;ﬂj.;upf#,
that then in every fuch Cafe by the King's Commandment bis Majefty's Commiffion of ch =5 35
Oyer and Terminer nnder the Great Seal, fhall be made by the Chancellor of Eng-
1and to fuch Perfons and into fuch Vills and Places as fhall be namt’d and appointed
bythe King, for the fpeedy Trial, Conviction or Delivery of fuch Offenders s which
Commilfioners fhall bave Porer to inguire, bear and determine all fuch Tscafons,
Mifprifions of [veafons and Murders, within the Places limited by their Conrmif-
fron, by fich good and lawful Perfons as fhall be returned before them by the She-
viff, or his Miniflcr, ov any other baving Power to return Writs and Procefi for
that Purpafe, in whatfoever otber Shire or Plice within the King s Dominians, or

5 withaunt
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without, fiuch Offences were done or commitied, and that in Such Cafes, wo Chal-
lenge for the Shire or Hundred fhall be allowed.

Sei. 3. It hath been # adjudged, That this Statote as far as it relates
to Treafon done within the Realm, is repealed by 1 & 2 P. & M. 10.
which enadls, That all Trials for Treafon fhall be according to the Com-
mon Law. Bur asto P Morder and ¢ Mifprifion of Treafon, it (il
feems co continue in Force.  And as to High 4 Treafon done without the
Bealm, it doth not feem material whether it be in Force or not, becaufe
that is fully provided for by 55 H.8. 2. as hath been more fully thewn
Ch. 25. Sed. 47, 48, 49, 50, 5 1. .

Sec#. 4. 1t hath been ¢ adjudged, That the Word Murder in this Sta-
tate {hall have the fame ftri&t Conftrudtion as in the f Statutes which
take away the Benefit of the Clergy from Murder, and confequently fhall
not extend to one examined before the Council as Acceffary only, and
not as Principal, for Murder is one Offence, and the being Acceffary to
it 1s another,

Seit. 5. Having fhewn already that he, who fteals & Goods in one
County and carries them into another, or daes 2 Faét in one County
which proves a * Nufance to another, may be indicted or appealed in ei-
ther, from whence it follows, That he may be alfo tried in either: Ha-
ving alfo 1 fhewn, That he who marrics two Wives, the firft in a Foreign
Country, and the fecond in Ewglend, may be indi&ed and tried in Eng-
land 5 and that he who takes 2 Woman by Force out of one County,
and carries her into another and there marries her, | may be indifed
and tricd in the lecond County : And that Felonics in ¥ Wales may by
Force of 26 M. 8. 6. be indicted and tried in the next adjoining Englifh
County: And that Treafons upon the Sea, ! or in any Foreign ™ Coun-
try, and Felonies ® and Piracies upon the Sea, may be indifed and
tried in any County in England ; and that an ¥ Acceffary in one Coun-
ty to Murder in another, may be appealed and tried in the County
wherein the Stroke was given; and thar an Acceflary to Murder, or a-
ny other Felony in one County, may be indicted ¥ and tsied in the
County wherein he was Acceflary ; 1fhall refer to the Places cited in
the Margin for the fasther Confideration of thefe Marters.

Se. 6. As to the fecond Point, viz. From what County the Juyis
to be returned for the Trial of 2 Foreign Plea, That is, the Plea of iffu-
able Matter alledged in a different County from that wherein the Party
is indicted or appealed ; as where a Man indi&ed in the County of 4.
P pleads, That he was taken out of a Sanétuary in the County ofyB. Or
where one appealed by a Woman for the Death of her Husband in one
County, 9 pleads, That fince the Death of her Husband fhe hath
married . S.in another County s it is * agreed, That by the Common
Law fuch Pleas can only be tried by Juries retarned from the Countics
wherein they are alledged: And therefore if Iffue be joined on fuch
Matters before a Court which has Jurifdition out of the Counry
wherein it fits, there feems to be f no Remedy by the Common Law,
but to remove the Proceedings by Certiorari into the King's Bench, which
having 2 Jurifdiction throughont the whole Kingdom, will award pro-
per Procefs for the Trial.

Vide ag Ho 8,540 fo&. 5. TKeilw, 175. phovo. Dy, 208, pl.20. Fide Dy. 286, pl. <.

5 Self, 7.



Chap. 41. Of Procefs againft Furors. 405

Seit.7.  But for the more fpeedy Trials of Murders and Felonies, it is endtt-
ed by 23 H. 8. 14. Par. 5. That all Manner of Foreign Pleas triable by the Coyn:
try, wpon any Indilment for any Petit Treafon, Muvder or Felony, fhall be forth-
with tried before the fame Juftices afove whom the Party fhall be arvaigned, and
by the Furors of the fame County that fhall try the Petit Treafon, Marder or Fe-
lony, whereaf be fhall be fo arraigned, without auy further Refpite or Delay, in what-

Jaever County or Counties, Place or Places of this Realui, the Matter of the fame
Pleas be fuppofid or alledged.

Sei?. 8. But this Statute extending neither to Indi@ments of High
Trealon, nor to Appeals, it * is faid, That a Forcign Iffae thercin muoft *5 It 1.
ftill be tried by the Jury of the County whercin it is alledged. e

ide Dyer,
;;96. pl}. 28,

CHAP XLL
Of Procefs againfe Furors.

FOR the better Underftanding the Natare of Procefs againft Jurors in
Criminal Cafes, I fhall endeavour to fhew,

1. Where a Pancl may be retarned withount any Precept by a bare
Award.
2. In what Manner the Procefs is to be returnable.
3. Where a Penire may be joint or feveral.
4. What Procefs may be awarded by Provifs.
5. In what Cafes, and in what Manner a Taler is grantable.
6. Where it is neceflary to return a Panel into Court, before an Inqueft
can be eaken upon it, and where the Prifoner may have a Copy b Fitz. Ins
of it. qu-th 55,
H
Sec?. 1. As to the firft Point, v:z. Where a Panel may be returned H I C. 8.
without any Precept by a bare Award, itis * agreed, That Juftices of Eﬁf,’npt_ Jurs
¢ Gaol-Delivery, may have a Panel fo returned by the Sheniff, withour 1:8.
any Precept or Writ 3 and che ¢ Reafon given for it is, That before their §.P: C- 15%
Coming, they always make a general ¢ Precept to the Sheriff in Parchment « ye: 'cis fuia
under their Seals, to bring before thens at the Day of their Seffions twenty-four that the Law
out of every Hundred, 8c. to do thafe Things which fhall be enjoined them on the :}f{lh;',::‘f:"
Part of the King, &c. And therefore it is {aid that they need not make any Special Come
other Precept for the Return of a Jury, for the Trial of any [ffue joined Le- ;‘.”ﬁ"l"'
fore them. Bat that their bare f Awatd that the Jury fhall come is (uf- ,1ng 5o,
ficient, becaufe there are enow for that Purpofe fuppofed to be prefent in Crompr. ju-
Court, whom the Sheriff may return immediately whenever the Court {'j;° ng
fhall require their Service. Alfoitis (aid, & that a Jury may be (o re- g0
turned before ju&ices of Peace at their Seflions, becaufe the ¥ Precept f:gml’f'J“f-

Init. r68.
2 Inft. 68, ¢ Fide Raft. Ent. 384.b. 385. 2. pl. 1. Cro Ca, 443. f For rhe Form of luch 1 szrd, fee Kalk.
Ene. 385.pl. 5. 6. State Trials, Vol. 4. fol, 182, & 1 Ja%. §48. Adjudged 1 8ad. 364 ploar. 1 Ser Lunbend's
Jut. B. 4.Ch. 2. and Crompe. Juftice,2j2
L1t for
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Chap. 4r1. Of Procefs againft Jurors. 407
Seit. 7. It hath been 2 adjudged, That the Award of a Jozire re->29E4d, 5.
tornabic at a certain Day before Juftices of Oper, &c. needs not exprefly 37 030 &

. . . . InDy. e
mention before what Juftices it {hall be returnable; for it cannot but be ot o3 e
intended that it ought to be before the {3me Court which awards it, fame Gafe js

Sel?. 8. As to the third Poiat, wiz. Where a Venire may be joint or ‘ken orica

_ of, and it is
feveral: It {eems agreed, that where feveral Perfons are arraigned upon chere fiid,
the fame b Indidtment or ¢ Appeal, and feverally plead not gailty, it is ™7 the Zour

reir el

in the ¢ Election of the Profecutor, & eithier to take out © joint Fenires needs not
again{t them all, or f {everal againlt each of them, Bot in an Appeal, thew before
if one plead not guilty, and the other plead a Beleale made at 4 it ] at Jutice

it is rettitnas

feems 2 that there muflt be feveral Penires, Bles buc this

Sec. 9. 1t feems generally b agreed, that where the fame Jory is Fensrotce
returned on {uch a Joint Procefs againtt feveral Defendants, IF a Juror oy ¢he Book

be challenged by any one Defendant, and the Challenge allowed, and at large.
the Juror thereupon i drawn, he is by neceffary Confequence drawn as co ?;i’_’;,,xg_["
all the other Defendants alfo, becaufe there being but one Panel, the #r.p. .
fame Perfon cannot at the fame Time e taken from it, and yet continue 2§ .
- P . tate Tris
init. But where one Jury is jointly returned for the Trial of feveral De- .1, vol, 4.
fendants before Juftices of Gaol-Delivery, itis ¥ certain that they may fol roo.
afterwards [ever the Panel, if they find it expedient, for the Prevention {p g ;f
of this Inconvenience. But I do not find ! that this can be done in any 1 Jon 4254

other Cafe. And it {cems agreed, That after an Appellant hath raken BurCro ‘;'lfc
out a joint Venire againft all the Appeliees, he cannot 1 afterwards take A
out [everal ones, tho' the firlt be never returned 5 and the Reafon feems to the Courfe 1o

H * O™y . try the Dz
be becaufe it wou'd amount to a © Difcontinnance. e o i

Sezf. 10.  As to the fourth Point, viz. Where Procefs may be taken appeslby tz-

out by the Defendant in Criminal Cafes by Provifo. (i e. with a P Claufe :";’é’";’"";
that it two Writs come to the Sheriff he fhall cxecute one of them only.) iiis Gid

I take it to be agreed, 9 That it may be {o awarded in any Appeal, whes thi where

ther Capital or not Capital, in the famc Manner as in other Actions, af- here 4e

ter the Appellant hath made Defanlt in ¢ Relation to the very fame Kind dants the
of Procefs. And therefore if the Appellant, after lfluc joined, cither Pisionffmy
negledts to cake out any T Pewire the fame Term, &e. or takes one out e i e
but doth not * get it returned, it feems that the Defendant may take one #emire, and
out by Provifo, &+. And in like Manner if the Appellant make the [ike f%¢o% 270

. . LR ther agaiv
Defanle in {uing out an Habeas Corpora, or other fublequent Proce(s, the the chird.

Defendant may {ue out the like Procels by Prowife. Buc where the Defen- $sethe

. . Books abovea
dant hath fued out any Procefs by Provifo, there are ¢ Authorities that g

and 1 Jon.

42%. and Fire. Quare Impedit, 199, 21 L 6. 22 pl 46, © $r¢ the Banks sbave cited,  A'fo the ;'mmji; ads
judged, 1 Jon. ¢i6  Wheve onc Appe'lee was charged wirh doing the Faft proditarie, he orhers Felonicd. 5té
Bitz Quare impedit, 199.  Vilne, rr, r4. Keilw 105,45, EDy va0.plao, 13407pl.7 Cro Eliz, s4d. pl 4.
€50 LB 3. 0.ploi. Bro Vidue, 27 Fide vi Ho7.5.ph 9. Bro. [X o, de Procedy, 62, Firz. Evecur. ) it Niid
prius, 7,8. PSP Coage.a. H P.Coa56. gEd 4. 22.pl 4o, Moor,ag.pl.ys. Co.Lict 156, b, Tver 245,
pl. 70, Plowd, Com. rea. Bro. Challecge, $4. Pansllcl Cafe, Co. Litr. r30. b, 3 H. 4. 4. a. Diyer 246,
pl- 70 50 Edodu 1. ploo. Fiez Prowélion, 20, 126, 3 H 4. 5. pl 24, Crompe Jult ov3. b ph . Bar this
is mude a Raare Dyer t52 ph 8. And denicd in the fune Cafe in Dulif 25 plori, 1 Barifne Jadomene be
given chat the Juror who is challenged by one fhall be drawn, but only thar he thall fand afide fac'a Thne, itie
faid chae he may try thole wha do uor s&ually challenge b, Dyer 120, pl 6. Conr. Bendloce 55, 1) 3.
Kely. 2. I P.C 258, Plow,.Com. soo. 9 Ed. 4.27. pl g0 Cempe Fafoai3.bopl s, ! Plow, Com. reo,
ngCo 65.a S P.C 155, Lerc. A, 27 FF 6 4wl 28 Gtz Proeef g4, 5.2 C o5y, Leee A, fhre Fionie
refociar 32, 9 Bd. 4. 2701 4o Ficd Challengs 56, Fide Titz Inquelt v, Exccuton, 114, Supra, Ch a7,
S:6t o6 "8t 6 6 pl. rq. Firg. Procels, 79 Frde 2 Rol. Ah, 666. B. 1. 2. Raft. Bnr, 645, pl.7. s H. P,
C.a57 S P.CorssuLlert. B Fuz Procefs, 20 ax 1 7.9 ploro Keilla76 plo7a 7 Seerhe Sonk, Cived to the other
Parrsofthis Seftion, 33015 14 .0 "Dyer2as pligs, 72 Croo Ca 584 Trde Dyer 284.p1 14,079 pl 13. 2 Rok
Ab 666 B 1.2 2 Jon 34 Keileos€ ploya. ®8H 6.6, ph 4. Firz Procels 79 Lro Ml priss, 1.

s H 7og.plro. 14 H 7. 7.pLs6 Fitz. Procels 200, Dyer 118 pl oo H. P.C 357, Cro, Ca, 484, a
Roll. Ab.865.1,2,3, 4. Bro-OfoTales, 8. S5 P.C.71. Leet AL xeg Lett. G Dysr, 2% pl 14 103 pl
28. Cont, Fitz Proce(s 8. Dyerzis. plogr, 52,217, pl g e,

the



408 Of Procefs againft Furors. Book 1I.

the Plaintifl is to fue out the proper fubfequent Procefs upon it in the fame
Manner as if he had {ved out the firft; and that it is irregular for a De-
fendant to take out any fuch {ubfequent Procefs till the Plaiotiff has made
“ Dyer,ars. 2 ¢ Default in Refpett of the fame Kind of Procefs, except only in fuch
plsr s A Gtons wherein the Defendant is an Adtor as well as the Plaintiff, as

E:Gﬁi‘:i ¥ in b Replevin, or ¢ Error, or ! QOware impedit againlt the Patron only, or
4 Mad 156 ¢ Prohibition, €. in which A&tions the Defendant may either take out

Dy-193 2\ Drocels by Prowifs, witheut any Default in the Plaintiff, or ¢ may, if he
301 6.22. think fit, take it out in the fame Manner as che Phintff, without any
bl 2 Claufe of Prowifo. But it feems agreed, That neither in Adions where.

;,f 517 "*" in the King is ivle ¢ Party, nor in * Indi@ments, there can be any Pro.-

Fie. Nifi  cefs taken out by Provifo, becanfe no Laches is imputable to che King.
prata2. Alfo it hath been i queftioned, whether there can be any (uch Procefs in

Beo. N . : ing is i ]
prive 42 lnformations qui tar, becaule the King is in fome Sort a Party.

a2 fov, 5. &,

;;\j;;{‘;’ig As to the fifth Point, ziz. In what Cafes, and in what Manner a Ti/es
Fiz. Nii s grantable, | fhall obferve the following Particulars.

prfus, 5,

¢ Par, Cafz, - . 1 { ]

b (\Trr * Sh 11, 1. Thatif a full Jury appear not in an Appeal whether by
¢4a Lo R Reafon of the ¥ Death of fome of the Perfons returned, or for any other

::,i{j‘_‘\;'ﬁ Caufe, or if fo many be ! challenged and drawn that there do no€ remain
TaLev.s 6 enow to make a Jurys orif after the Jury is charged, one ® or mare of

,?“.7 '+ them die, the Appellant ® may pray a Tales, in the fame Manner as 2
Boig  Plaintiff in other AGions. And fo alfo may the Appellee, if the Appel-
priss, go.  lant negle& to pray one the fame ® Term, &<. But it feems that a Defena

;f.';l_ %23 dant cannot regularly pray it till there has been a Default in the Plaintiff,

Bio. oo Seff, x2. 2. That in Capital Cafes, a Tules may be granted for g

T&ii’n'f' ¢ larger Number than the firft Procefs, as for P fixty, or fony, or any
52Leon 110, 0ther even 3 Namber that the Court thinks proper, in order to prevent

"6Mod246 the Delay, which may be occafioned by the Defendant’s perempror

st 195, Challenges. And in this Refped the Law in Refpet of a Tules in Capi-

pl18;  tal Cafes is different from what it is in any other Cale; it being ar allow.

ot 1 8id- ed Rule, thatinall © other Cafes the Tales muft be for a lefs Number than
?1[:9.0:1.”3, the firk Procefs. !

"S.P.C.kss. Sect, 13, 3. That every fubfequent Tales, in Capital as well as in
Lo 5 all T other Cafes, muft be for a ® lefs Number than the former, except

1o Co.aed b,

H.P.C.2s57 the former were quafhed, in which ¢ Cale the next may be for the fame

20 Bd. 3. 1. Nymber.

pl i3

I QtateTrials,

Vol 1. f. 502, 2nd the Books next above cited. ™ §. P.C. 1550 Leet. F, 12 H. 4. 10.0. §, 10 Co. 104, b.
Ruire 2 Rol, Abr. 671 . pl. 2 " H. P.C. 257, S P.C rgs. Lete. C. 14+ H. 7.7.pl 16 ® Cro. Ca, 454,
1aH. 7. 7.ph 16, 12 Co. 104. b, Ser the Books cited o che precedent Sclion, under the Letter . Yet 'tis faig
in Dyer 359. pl. 2. That if a full Jury do not appear, and the P!amtlz_ff Pray a Diftringas without praying any
Tales, the Court oughr to granc it ac the Prayer of the Defendane,  Pidr 2 Roll, Abr. 671, N. » 14 Ho 7 7. pl
15, HP.C 257, 5P, Clrss. Lete C Finch qr5. Bro. oflo Tales 6,8, 15, Kcilw., 176. p! o, Dyer
213. pl. 43. 1 Bulft. 13y, 5 Fd 4 33.ph1o 16 Ed 4. 5. pl. 3. 1o Co 104, b. 105, 8. 9 1o Co, 105 2,
Finch of Law 414. But 2 Taler de civenmflanzibus may be of any uncertain Number, 10 Co. lasia, “14H. 7.4,
pl. 16, Finch of Law, g14. 1o Co 104 b ros. o 3 Rolk Abr 672, Leee Q@ 37 H 6,15, pl 1. Bro, ofto
Tales 17, 16. Firz. Inquell, 10, 30. 18 Edi 4. 6. plogr. ! Finch of Law 414 2 Roll Abr, 674, Letrers
Q.S. Bro. ofto Tales 15, 16. Beow atiaine 7. 10 Co. 105, 47 Al plvo. 14T 7.2.pls. *S P, C. i5g.
Lete. G H. P, C.257. Keilw 276, ploye. 10 Co.105. 3. Fitz. Inqueft 4o. It is faid, that there may be
xa Tales, bue this is contrary to all the other Books. S, P. € 155, Lew. €. H.P. C. 257, Fits Challenge

36. z0ll 6.38.pla.

: Sect. 14,



Chap. 41. Of Procefs againf? Furors.

Self. 14. 4. That the Quathing the Array of the principal Pancl doth
2 not quath that of the Tules, bur the Inquett thall be caken of thofe re-
turned on the Taler if there be enow, and if not, others (hall be added
to them Dy a new Taler.  Yet je feems b agreed, That if a1l the Per{ons
retusned on a Hebeas Corpora, be challenged and drawn, there fhall no
be a Tales awarded, but a new Venive faciass for the Word Tuler plainly
refers to (ome others, to whom the Perfons returned are to be like, Al
fo it feems agreed, © That if the firlt Flabeas Corpora be qualned, the He-
beas Corpora with a Tales, cannot but be quathed with it, and the Party

mult go on in the fame Manner, as if the Verive had been only retarned,
and nothing done upon i3 for where a Procefs is quathed, all that fol.

lows it and depends upon it, feems of Courfe to fall with ic

S:it. 15. 5. That it feems the (ronger Opinion, That a Tufes is not
grantable upon the Return of a Venire, but only d upon the Return of
a Habeas Corpora or Diflringas, becaufe it appears not before fuch Re-
tarn, but that a full Jury may appear.

Sect. 16. 6. Thae the '« Diftringas or € Hubeas Corpora.  with a Com.
mand to add fo many more to thofe fammoned on the Verire, is the Grfy
Proce’s againtt the Taless but it is ¢ faid nat to be grantable with a Nife
Prigs, without having been firft returned into the Court.

Seif. 17, 7. That v §f a Juror be withdrawn after a Trial is com-
menced whereon a Tales de CircumBantibus was awarded, arnd afterwards
a new Habeas Corpora be taken our with 2 Tales, it thall apooint fuch
Tales to be added to the Jurors returned on the frlt Penire, and allo to

thofe returned on the Tules de Gircumflantibus 5 becanfe the Court above

will take judicial Notice of what is done at Nifi Prixs being entred on
Record,

Sect. 18. 8. That the i Statutes which avthorife Juftices of Nif Privs
to award a Tales de Circumfantibus, extend ¥ g well to all Capital Cafcs,
whether of Trealon or Felony, as to others  Bat ir {eems, That (uch a
Tales cannot be prayed for the King upon an Indiment, or Criminal In-
formation, withoot a ! Warrant from the Attorney Ge:
prels ™ Aflignment from the Court before which the |
But for the fuller Undeiftanding of thefz Matters,
for this Treatife, [ thall refer to'the Statutes in the Margin,

SeF. 19. 9. That it hath -been n queltioned whether any Tules be
grantable by Juflices of Oper and Terminery and it hath been © holden,
Thac it is not grantable by Juttices of Gaol-Delivery : And thercfore
if a Trial beore {uch Juftices be put off for Want of a fuflicient Num-
ber of Jurors, it feems the ufya] Praftife for the Court not to order a
Tales, but a P lrrger Panzl, whercon the former Jurors thall be returned
in the fame Order as before, and called to be fworn as they {tand,
without any more Regard to thole who were (worn before than to the
others.  Which is the Method likewife to be oblerved in the like Cafe, as
to the Swearing of a Jury returned with a Tules,
tute of 14 8l ¢ © Sraez Triaks, Vol 4. E 179 ta

Inftance in Krilw 176 Ploto of the 7ul
Plow. Gom, 100 upoan an Lidétacat of

ieral, or ag ex-
nqueft is taken,
not being fo proper

182, ® Srare Trizls, Voo,
s awarded i an Appeal befare fuch

Muorder,  # Stare Trisls, Vol, 4. £ I7gto 182, 9 Yilv,

Mmommm Seit. 20.

queft , 30,

S PGy,
Eewe. G.

liSJg.' 235 pl

:g Co.1ry.
T. 10§, .
bSp (.
t5¢ Lotr E.
‘tach, 4 ta.
39 HG, 10,
pl3o.

Bire. loqueft,
20,

¢ Cro. Eljz.
§0r §oy.

27 11, 6. 10,
pl g,

Bro. Nifi pri-
vs, 1, and
OkoTales, .,
34 1 6. 21l
M 39

2 Roll Alr,
671.0, plz,
Coity Bro.
(o Tales,
12,

5 I 700,

Lore,
¢ 1 Rell Abr,
798 plo.
S I N AT
Ply
Bro Nl pris
us, 1.
and Ofto
Takes, 1.
8arH 4. 1c,
pl 5.

Bro. Nift
prius, 1. and
Oéfj Tal:s,l:
s ra.

i 22,
g.P.C 5T e,
b Cra. fa.677,
i35 H. 5.6,
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made prrpe-
tusl by 2 & 3
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4 &5 Ph &
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A10 Of Procefs againft Jurors. Book IL

Set. 20.  As to the fixth Point, wiz. Where it is neceffary to retarn
a Panel into Court, before an Inqueft can be taken upon it, and where
the Prifoner may demand a Copy of it. It is recited by 42 Ed 3. 11,
That divers Mifchiefs bad bappened, becanfe that the Panels of Ingnefts which
bad been taken before Fultices by Writ of Scire facias, and other Writs, bad
#not been returned before the Seffzons of the Fuftices at tke Nifi Prius, and other-
wife, fothat the Parties conld not have Knowledge of the Names aZ‘ the Perfons
which fhould pafi in the Ingueft, whereby divers of the People had been dif:
< wore, That Pevited and oppreffed, and therewpon it is ordaind that no Ingueft < but Affifes
6 1.6 ch. 2. and Deliverances of Gaols, be taken by Writ of Nili Prius, mor in any other
provies Mo Manner, at the Swit of the Great or Small, before the Names of all them thas
r Affifes, . .
3 Intt, 175, fPall pafs in the Inqueft, be veturned in the Conre.
'5.2.C156, Sect, 21. It {cems f agreed, That this Statute extends as well to
1D C. 25a. VVrits of Niff Priws in Criminal Cafes as in Civil, and to ¢ Jurors re-
uere, 1§ ¢he turned upon a Tales as well as to thole returned upon a Principal Panel.
f;;;':‘:ﬂj:ﬂl Sect. 22.  But it feems, d That in Trials before the Juftices of Gaol-
cesof Oyer  Lelivery the Prifoner has no Right to a Copy of the Panel before
and Teemi- the Time of his Trial, except only in Cafes within the Purview of
?;Z‘tg";e':t:: 7 & BW. 3, 3. which enalts, That every Perfon indicted and tried for
Prelice for High Treafon, or Mifprifion thereof (e xcept it be for coumterfeiting the Coin
:I};“r:‘l’fg:f"" &c.) fhall bave a Copy of the Panel of the Furors, who are to try bim, d-
Trestonto by returned by the Skeriff, and delivered umo him two Days ar laft be-
be on the ¥ fore he fhall be tried.
’r’;".;{ﬁd“j’:y Sect. 23, 1t hath been ! adjudged to be fufficient within the Intent of
Hsbeas Core this A& to deliver to 2 Prifoner a2 Copy of a Panel arrayed by the She-
pors. Sute riff before it is returned into Court, if the very fame Panel be after-
o wards returned.

b Srate Tri-
als, Vol 2. £ 761. Vol 3. £ 4,866, 867. Vol 4. £.6 T State Trials, Vol 4. £, 101 to ro4.

CHAP



Chap. 42. 411

CHAP XLIL

Before what Court the fnry is to be returned.

Seet. 1. N D now I am to confider before what Court the Procefs
againft Jurorsin Criminal Cales is returnable: As to which

there can be no 2 Doubt but that by the Common Law it is returnable
only into the Court wherein the Profecution was depending, 159,

Sect. 3, But the Statute of b Wefim. 2. Ch g0. having ordained that * 2 Inft. 45r,
all Pleas in either Bench, which require only an ealy Examination, fhall &3 %4
be determined in the Country before the Juftices of Affife, by Virtue of ~ **
the Writ preferibed by thar Statute, commonly called the Writ of Nif _
Prius : It {eems to have been univerfally agreed, ¢ That an Iffie join'd < .o 424,
in the Kin%’s Bench upon an 4 IndiGment or ¢ Appeal, whether far 4Inft. 160,
Treafon or f Felony, or a Crime of an inferior ¢ Nature, committed in a 353" Books
different County from that wherein the Court (its, may be tried in the pro- other Pares
per County by Writ of Nifi Primr by Virtue of the (aid Stature. of chis Sefti-

Sect. 3. Yet inafmuch as the King is not exprefly named in this Sta- « B,y Coro,
tate, and it is a gencral Rule, That he fhall not be bound by a Statute 231,
which doth not cxprefly name him; it feems to have been generally f g"'“'
holden, That where-ever the King is a Party it is irregnlar to grant a 4 Inft. 160,
Trial by Niff Priws without his 1 {pecial Warrant, or the i Affent of bis P 46, L8
Attorney. But I do not find it denied, ¥ but that regulasly the Court may 3; 11y, 34
grant it an ! Appeal in the fame Manner as in any other A&ion. pl. 35

Sect. 4. Having fhewn already, Ch, 7. Sect. 17,18, and Ch. 23. Seet. ;70
141. the 2d. that Juftices of Niff Priss have Power by 14 H 6. 1. to vide fuprs,
give Judgment in Felony and Treafon, and how far they have Power <} 7, <&
to give Damages in an Appeal, and having alfo fhewn (4. 23. from P
Sect, 7 0 14. in whae Cafes they may arraign an Appellee at the Suit of ¥ Bro. Coro,
the King, after a Nonfuit of the Party, 1 fhall refer to what is there [ ¢

faid concerning the(e Matters. Roym. 367.
ro. Ca.

348, 339. 6 Mod. 246, 247. P Fitz Nifi prius, 16, 2 Lean.t10. 2Inft. 424. F N B. 241 Lere. A, Bro,
Nifi prius,16. 2 Joft. g24. E N B. 241, Lert. A, Crompe. Jurifdi@. 210, b. 6 Mod. 246, 347. S.P. C.
ss6. Let A, H.P.C. 298, Fn. Cro, Ca 948, 359, Ia an Indi@kment of Barretry, which feemed ta require
great Examination, the Court refulcd to graat a Trialby Nif goiw ac the Motion of the Attorney General, 1ill
the King by his JLetl:ers, hzd fignificd his Pleafurc, that it fhould be fa cried, Fide 6 Mod. r23. * Buc
not where the Jury is eo be from two Countics, Dy. 46, pL. 6. ! S.e the Books cired to che precedent Selticn
voder Leteer e

3 Vide ¢ Toft.

CHAP



412 Book I,

C HAP XLIL

Of Challenges.

N D nowl am to fhew in what Manner the Jorors returned for
the Trial of a Criminal may be challenged, which I fhall confider,

1. So far as it relates to 2l Perfons in general.
2. With Regard to Aliens only,

Setf. 1. As to the Learning of this Kind, fo far as it relates to all
* Hob.235. Perfons in general, having premifed, That no Challenge ? can be taken,

‘(’:YHEH- either to the Array or to the Polls, till a full Jury bave appeared; and
Co.Lite. 1.6, that no Juror can’be b challenged cither by the King or Priloner, with-

s out ¢ Confent, after he bath been (worn, whether on the fame Day, or
21 Ed 3. 8. (3ecording ro the greater Naomber of 4 Authoritics,) on a former, on the

Pl 20,

> Rolt. abr. fame Trial, uniefs it be for fome Caufe which happened ¢ fince he was

653, pl.5, 6, [worn, I thall endeavour to {hew,

et 0

Ler Q. 1. How Jurors may be challenged on the Part of the King.
12ty 1ot 2. How on the Part of the Prifoner.

itz. Chal.

Ienge, &4.

1306 Seff. 2. And firft, As to fuch Challenges on the Part of the King:
Pl It fecems fagrced, That by the Common Law the King might challenge
lenge,73.  peremptorily as many as he thought fit, of any Jury returned to try

9H. 5. 3Ph any Caule in which he was 2 Party. But this is remedied by 33 Ed. 1,

2F.

Abridged, commoly called an Ordinance for Inquefts, which is enalted as follow-

Fitz. Chal.- eth, Of Inguefls to le taken before any of the Fuflices, and wherein our Lord
U8 % ke King, 45 Party, howfoever it be : It i agreed and ordained by the King

tenge, 5o and all bis Counfel, that from kbenceforth, notwithflanding it be alledged by
'}!'*;'7' 19 themr that fuc for the King, that the Furors of thofe Inquefls, or fome of them

pAi!ri:lgedl be not indifferent for the King, yet fuch Inquefls [hall not remain untaken for

Bro, Chal-  that Canfes but if they that fue for the King will challenge any '?‘" thole Fu=
oognls . vors, they frall affien of their Challenge a Canfe certain, and the Truth of the

Srate Trials, ! ) ) " 1
Vol. 3. £ fame Challenge fball be inguired of according to the Cuflom of the Court.
379-

Neither can # Chall-nge Le tokea to the Array afrer any of the Jurorssre fworn. Hob. 235, ¢ Cro, Ca. 291
Stace Tyjals, Volog. F 379, * 21 Ed 3.8 pl 2e. 2 Rol. Abr. 658, pl.5,6,7,8. 659. plg, 5. 66 Letr, Q.
11 H 4. 10 a. 14 H 7 6. pl 14 Bia, Challenge, 50, 73, 130, Firz. Challenge, 143. 28 AfL pl. 44.
Yelv. 23 Yer a®jouy d, That a Juror after he is fworp may be peremprorily challenged another Dy, tho’ pot
on ch- fame wbercio he v fwor, 32 Ho 6,26, pl. 1g. Abridped, Bro. Challenge, 193, 14 H. 7. 19. pl 8,
Abr. Bie Ciellonge, e 51T 158, aRich 3, 19. pl 34 Abr. Bro. Challenge, 194. ¢ 21 [d, 3. 8. pl.2a.
Yelv. 23, 2 Ral Abr 638, pl 1,6, 7, 8, 9. Bro, Challenge, 130, 28 Al pl. g4 Co. Litt. 1585, 14 H. 7.
6. pt 14 Bro Chollenge, 50,73, 75, Fitz. Challenge, 64,73, 143, ' Co. Lit.156 b H.P. Coa59. S P.C.
162, Lot Ao 1 Roll Ab.Gay X, plo2. 3.

3 Seil. 3.
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Seit. 3. It feems to be clearly fettled @ at this Day, that his Statute » Afpr, 593
being general, extends as well to all Criminal as civil Caufes : However if gl‘iffw-

the King challenge a Juror before the Panel is perufed, itis b agreed that he [ 1§ 1%+

needs not fhew any Caufe of his Challenge till the whole Panel be gone H.P. ¢ a5
thro’, and it appear that there will not be a full Jury without the Perfon Co kit isg,

. } . . . b and
fo challenged. And if the Defendant, in order to oblige the King to thew poays ;ih;d

Caufe, prefently chalienge touts paravaile ©, yet it hath been adjudged that toother Parcs

the Defendant fhall be Arft put to thew all bis Caufes of Challenge, be- ‘a’g‘h{(‘ﬂ"’;i'

fore the King need to fhew any. emprory
Seff. 4. Asto the fecond Point, wiz. How Jurors may be challeng- Ghalienges

ed on the Part of the Prifoner: Having premifcd that 2 ~Peer can take for heguoen

no Challenge to any of his Peers; and that where feveral are tried on in Throcke

a joint ¢ Penire, a Juror chillenged and drawn as to one, cannot but be ?:’i':]““"
drawn as to all, 1 (hadl farther endeavour to thew, t Mar. State

Trials Vol.r,

1. How Jnrors may be challenged peremptorily. e e

2. How they rray be challenged for Caufe. 19 2o,
B Coags,

. . Lett. Av-
As to the firlk Particolor, viz. How Jurors may be challenged peremp- State Trisls,
torily, having premifed that the Prifoner muft take all fuch Challenges Vol 2. 744,

himielf, f evers in {uch Cafes wherein he may have Counfel, 1 fhall en- ;;r;]f‘f"l's"

deavour to thew, H P.C. 150,
‘VS:are Triss
. Ly.folgz,
1. In what Cafes a peremptory Challenge is allowable. Risim 72,
2. How many Jurors may be {o challenged, 473.
See Srate Tria
. . . sls, Vol 3. £,
Seif. 5. Astothe firlt Parcicular, I take it to be agreed, thata peremp- 4 Vol 4%
tory Challenge was allowable by the Common Law, in all # capital Cafes 177: 407

. R . . ) 4 Rufiw,
both upon Indiftments and ® Appeals, and al{o in 1 Mifprifion of High cobegtions,

Treafons but it was enaded by 33 H. 8. 23, Par. 3. That it fhonld not be >,V 1 f95.
allowed in any Cafes of High Treafon, nor Mifprifion of High Treafon. Nor Yoo% 621

. . T B2y,
do ] know that any Statute hath revived it as to the later of thefe; forit Co. Liet.rss.
b.

is faid that the Statute of 1 Ph & M. vo. which by reftoring the old Srace T
Courfe of the Common Law as to Trials of Treafon, has revived & {uch v ,. ?:11."
Challenge as to Treafon, doth not ! extend to Mifprifion of Bigh Treafon. 184, 265,
Seff, 6. It hath been anciently ™ adjudged, and is holden both by g!:“g'F'"P“
" Staundforde and © Coke, That a Man {hall have the fame peremptory ¢ sura, Ch.
Challenges on an llue joined upon collateral Matter afledged in Avoid- 4! 5& o

. : ¥ Srare Trie
auce of an Qutlawry for a capital Crime, as be may on the general ak:a‘;c{ﬂ_r;_lﬁ

{lue: But the contrary is holden by P Hule, and is faid to have been 1os. Vol 1.
4 adjudged in the Cafe of Okey and Baerkffead. 'fﬁi g°;}=
Seff 7. As ro the fecond Particular, 2iz. How many Jurors may be & Cotial
challenged peremptorily : It feems to have been the fettled * Rule of the MEb
Common Law, where ever fuch Challenge was allowed, to {uffer the "'
8 Moor, a2,
ol 46 Berdl g2 plo77. g Hoso 7 plosr. Abridged, Firz, Chal.]'cr,ge, 73. Bro. Cha'lenge, 5o 14 H. 7. 7. pl 46,
Bro, Challznge, 74,75, 200 3 FE 7.2 plo 5. 1 3 Infh 27, Butin no other Caft thet is noc Capital, Sare Trials
Vol = fol 25e ®3lalt 337 S.P.Cousy Lee BoagB 1 And. ro7, 108, Co. Litt. 156 b. Srare Triaks, Vol ::
fob. 764, e But chis 1s made o Ruare Savil, c7. 1 Supra, Ch 25 Sefb 145 Yer 3 Inft. a7 it is £4id char for
Mifprifion of Trsefon ane may pzremprorily challenge, 35. ™ Firz Challenge, 153, 165, S P.C. 163 Lert. A,
Yet the fame Point is made a Quere, §, P C. 158 ° Co. Litt vy b v H P.Corcg. ¥ ¢ Lev 61 Bus the o,
ther Books which repore the fame Cale rake no Notice of this Poine. 1 Sid 7= Kely. 13. 7 Co Licr, 156, b,
Crompt. Juft. t14.pl 4. 9 Ho 5. 7. phoza, 1g Ho 7.7 pl a6, Bro. Challenge. 50, 74, 75, 317, 39 Bd. 431 b
sH 7.2 pl s Alridged, Bro. Challenge, 211, t7 Al pl. & r7Ed. 5. 21, pl 8. Abridged, Bro. Chisllenge. 15,
Trial perpsis. Cho o, 8. P. €. 157 b, 158, Ser the Books cited, Ch. 3¢, S:& 2 Lagsb, B 4. Ch, 1, fayy that iz-
was doubtful at Comnmon Law how maoy might be_challenged.

Nnnnn Pri-
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Prifoner to challenge as many as he thought fit under the Number of

three full Juries, . e. not amounting to more than thirty-five. But if a

1 5upra, ¢ Criminal challenge more than that Number, * it {eems the more pre-
se-5c& 2. yailing Opinion that he is to be dealt with as one that ftands More

Sect, 8. I i3 enafted by 22 H. 8. 14. Par. 7. made perpetual by 3-

A. 8. 2. That no Perfon arraigned for any Petit Treafon, Murder or Felony,

be admitted 1o any peremptory Challenge above the Number of twemty.  Bue it

b o Chal- {ems © agreed, That ¥ & 1 Ph. & Ma, 10. which reltores the Courfe of

ipae 207 the Common Law as to Trials of Treafon, has revived the old Challenge
3 lait.azy,  Of 35 inr Trials of Petit Treafon.

‘;{';‘I;;,‘,pm,l Seit, 9. 1t feems to have been holden by Si.r « Edward Coke that he
Ch »5. e, Who challenges more than twenty npon an Arraignment of Felony, fince
1ie. 146 theabovementioned Statute of 22 H. 8. thall 4 neither forfeir his Gouds,
(S:UP-E;&SE * nor have Judgment of Death, nor of pain fort & dure, but thall only be
t55.6.  Over-rnled as to his Challenges fo far as they exceed twenty, and pue
;}/lgﬂchu?- upon his Trial. Bat this feems to have been doubted by Sir Mattherw

oa s € Hale, and the contrary is holden by f Crompton, and {cems more agree-

30 S:=6t 19 - . . .
Staund. e able to the moft natural Conftrution of 22 H 8. which feems to have in-

48 . tended no Alteration as to the Nature or Effe of peremptory Challenges,

ci.p.C : i ing i
M:_ ®C e only as to their Number. To which may be added, That nothing s

FCromptons more Common than for ¢ fublequent Statutes which take from Felons the
: 1
Jittaraple ponofiv of the Clergy, ! exprelly to exclude thole who challenge more

:;Mggttil, thaw twenty, which would l::c ncedlefs if their Challenge were only to be
g 23 b over-ruled, and did not {ubjet them to Judgment of I Death, .

a7 Seif. 10, As to the {econd Particular, viz. How Jurors may be chal-
b pide fipra, longed for Caufe, having premifed that it is a * generat Rule, That

:‘:“ oy Y&t where-ever ! the King is a Party, as he is in every @ Indi®ment, and in
' fome Sort alfo in ™ Appeals of Felony, hie who takes a Challenge for

oy
31 435 b Capfe muft fthew it prefently, and fhall not have Time till the Panel is
S PG, .. _ .

Les A peruled, as the King thall where he takes a Challenge, as hath been more

‘yisch 3y tully fhewn, Sed. 3. and havirig alfo farther premifed that after a Prifo.

:{‘E {in et hath challenged a Juror for Caufe, aud his Cauale hath been difallow-
s o ed, or found againft him, he may © challenge the fame Juror perempto-
uz Chal- yity before he is P {worn, 1 (hal! endcavour to fhew,

3

Leage, 120
Mrave Terd's,

Vol g 6215, 1. What thall be a good Challenge of a Juror, in Refped of his
’I’:P- “ 62 Honour or Infufficiency.
L Abe. 2. Whatin Befpett of his Unindifferency.

G50 plb. T8

f"s.i‘?j”'_ii‘;”' And firlt as to the Challenge of a Juror for his Honouor or Infuffici-
Cons, 19 AL ency 3 having premifed that it is agreed to be a good Challenge of this

P;"fi““éﬂg,‘ Kind that a Juror is an 9 Alien, * Minor, or f Villain, 1 (hatl more fully
H . d's
Tos Vexeepe €ndeavour to fhew,

in Trguels,
i?nif;qchal‘uenge, 105, 107. 3 Roll. Abr. 650. pl. 9. 650, N. 2. ™ That Ciuft muft be fhewn prefently on

Indi@ments. Co. Lirr. 158, a. 1 8id 244 1 H. 5. gl 1. Abridped, Fitz. Challenge, 70, © Tlac Caufi moift
be fthewn pecfently in Appeals. Co Lire 158, a. This is left a Buare 8 P. G, 162, Lett. D. © Co. Litt, 158 a,
37 H 6. 8. pl 17 Abridged, Fiez. Chal'enge, 48. Bro. Challenge, 86. Conr, 10 B 4. 4. pl. 7. Abridged, Firz.
Challenge, 180. ¥ Pide fupra, Sedk. 1, 9 Co. Litt, 186, b Thelost B.ry eh, 6 Sel 14, 14 1. 40 19, pl 23, Bro.
Chalicnge, 48 Firz. Challenge, gr. 2 Roll. Abr. 856 pl. 2. Calvin's Cale, 18, b, © Co, Lite. 157, b. 172 b
Licr, Seét. 259, | 2 Roll. Abr. 657 pt t. Co. Lire 156, b. 9 Ed. 4.16. pl. 18, 26 All, pl. 28.F. Challenge, 135,
Bro. Chatlenge, 64, 113, But che contyary is holdes in the Yesr. Book of 1o H. 7. 20 Abridged, Bro. Challenge,

2o, and a Quare by the Reporter acd Broek,

Y 1 1. Where
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1, Where Peerage is a good Caule of Challenge.

2. Where the Want of Freehold.

3. Where Infamy.

4. VWhether old Age, Sicknels, or Non-Refidence in the County be
in any Cafc a good Caufe of Challenge.

- . . . 145 Afl.pl 4.
Seifoay.  As to the frlt Particular, viz. Where Peerage is a good 45,:’;{?;:

Caufe of Challenge, it is # agreed, That if a Peer be returned on-a Jury pr3.
and bring a Writ of Privilege, be thall be difcharged. Allo it feems to B ¢hal-

_ - > . lenge, 18,37
have been b holden, that even without (uch a Writ lie may either chal- 209, "

lenge himfelf, or be challenged by the Parry.  Quere. Dg?» 374 pl.
Seit. va. As to the fecoud Particular, wiz. Where the Want of Free- J 0y ¢
hold is 2 good Caufe of Challenge: It fcems to be admitred by the pi s,

Statute of 21 E. 1. de bis qui ponendi fumt in Alfifis, and alfo by the Re- a"eﬂg‘;;}’ff?’;
gilter, That at the Common Law there was no ¢ Neceflity that Jorors v.N. 5. 167

thou'd have any Freehold as to Inquelts before Juftices in Eyre, or in Ci- E s .
tics or. Burghs, as hath been more fully thewn, Chap. 25. Seif. 20, Alfo " B

it feems 4 agreed, That the Common Law doth not require that a FirzChal-

: : 3 s . lenge, 119
Juror fhould in any Cafe have a Frechold of any certain Values and ¥, 79

tipon this Ground it hath been adjudged, That a Freehold worth but g6, v. 1. 2.
€ 205 or f gs oreven a® Penny, is {iill 2 fufficient Qualification for a buthis Nows
Juvor in fuch Cafes a3 are not within the Statutes which require a Freehold 31 dve the
of a greater Value. Alfo it hath been ® adjudged, that the Common Law Books ac

did not require that a Juror thould in any Cafe have any Frechold.  But 2/8%. .
this is not only contrary to what feerns implied by all the Authorities a- » '

bove-cited, which in faying that the Common Law did not require a 9 Co. 49.

Frechold of any certain Value, plainly feem to fuppofe that it required ] *.{é.s' T

fome Freeliold, but hath been alfo concradicted by many exprefs 1 Autho- Coms. 35 11,
rities 5 agrecably to which it feems to be ¥ fettled at this Day, that the § 45013
Want of Frechold is a good Challenge of a Juror in all Cafes not other- jenge, 8.

wife provided for by ! Statute, and confequently in a Trial for High FinchofLaw

Treafon in Londox as well as in any other County, ?g;_ 53.a.

Secf. 13, But it feems agreed, that where-ever the Letier of the Com- Fiex. Chal
mon or Statute Law require that a Juror fhould have a Frechold, the lngs 44

Meaning s fully {atisfied, by his having the m Ufe of a Freehold 5 and H{?“B‘fég

that it is not material whether he have it in his own or his * Wife's Righe, © #ide Raym.

or whether it be ¢ Ablolute or upon Condition, or an Eftate of Inheri- ;‘%;(‘,‘f‘:‘s&
tance, or only P for Term of one’s own or another’s Life, (o that itbein DfraSeft 2.
the fame 9 County, wherein the Snit is brought, and aQually continue P]K:ﬂs“’- ‘11)‘15‘
in the Juror r till the Time when be is {worn, 10,95, b1 v
Cro, Bl 413,
See the Citstions to the next three Letters, and Litr, Seft. 464, and 2 Rol Abr. 647, 648, © 30t 6. 7. pl. 24.
Abridged, Firz Challenge, 20. Bro. Challenge, 189. 19 H. 6. 9. pl. 21. Abridged, Fiez, Cheilenge, 32. Dio. Chals
Yenge, Go. 2 FL 4. 13 plo 17, Bro. Challenge, 152, 1o H 6. 38, pl 59. Bro. Challenpe, 162, 3 H. 4.4 pl. 14,
Abridged, Fitz. Challenge, 78. Bro. Chall. 32, ¢ Keilw, 46.pl. 2. 928 AT pL 15. Abiidged, Beo, Challenge, o6,
ro H. 7. 13, ph 7. Stare Trials, Vol 3. £ 135 to rg0. Fide 16 H. 7. 14 pl 1. 7 H. 6. 44. pl. 23, Abridged,
Firz. Challenge, 25 Bio. Challenge, 57. It feems to be holden that by the Comimon Law ir isa Challenge only to
the Favour, ' Gro. Eliz. 413, pl. 41 Trial per pais, ¢h. ¢. 3 H 5. 3. pl tq. Abridged, Flrz Challenge, 78, Bro,
Challenge, 52, 4 H. q. 1. pl. 2. Fide Keilw. 54.pl. 14 Co. Litt. 156, b v57.2. 2 Roll. &b, 637, pl g, to. 7 EL.
4. Lol g, Absidged. Bro. Challenge, 34. Firz. Challenge, 58 2¢ FL 7. 29 pl. ro. Abridged, Bro Challzng:, go.
1o Ho 7.0k, pl. 35, Tt fxems taken for granted that IfTues ia all Cafes ave to be returned vpon Jurors, by which
it fzems to be tmplied chat they cughe to have Land, 8¢, * Stare Trials, Vol 3. 859 Vol 4 fol. 874, ! Frue ine
fra, Sefb 1g, dre. mKeilw. 46.pli2. g2 plos. Dyer g, pl. 26, Fitz. Challenge, 27. 13 H 7.7.5. s Ed. 4 7.pl t5.
Bica Challerge, 165 Co. Lite. 272 Plow Com. 5% a 15 H. 7. 13.b. S. P C. 160, Lete. b Bro, Jurers, 14 8
Fiz. Challenge, 27, 9 H. 7. 1. pl 2. Bre. Challeage, 157, 12 L9 4 pho4. Bro. Challzrge, sdo, Co. Litr 154 b
@ Co. Lite, 146 b Heilw. 167, 168. 2 Roll. Abr. 648, pl. 20, Cume, 7 H. 4. 1. pl. 4. Fitz, Chal'enge, 158, Bue
Bro. tn abridging this Cafe in Title Chaltenge, 53, Toys qued wirem, ¥ 9 Ho 2, i plo2. 12 H. 7. 4. pl 2. Bro, Chate
Jenge, 6o Co, Lite. t54. b, Bro Challenge, 157, §:e F. N. B. 14. Letr e, 146, Lest. £ 2 g H 7. 1, pl. 2, Bro.
Challenge, 157, Co. Lite, 157, 2, Raft. Enr. 518 b, 19 I 6. 9. plo 21, "1z . 7. ¢ pl 2, Bro Challenge, 6o
Co. Lite 157.2 ¢ FE 4 1. pl 4 Abridged, Figz. Challenge, 158,
Se&n 14.

16



416 Gf Challenges. Book I1I.

" ??f«g’a Sef. 14. It is enadted by the 2 Statutes of Weftminfter, 2. 38-. and 21
20, 13,29, LA 1. de bis qui ponendi funt in Affifis, that none fhall be put in Affifes
or Juries, except in Cities, Burghs or trading Towns, who have not Te-
* 1 Inft. 448. nements to the yearly Value of 4oz & But it feems to have been * ge-
S AT elis nerally agreed that a Juror can neither be challenged by the Pasties for
ro. Caal. being rerorned contrary to thefe Adls, nor alledge fuch Matter himfelf
lenge, 106 for his Difcharge, but muft take his Remedy by A&ion againft the She-
?:_]' +4 PG or by Writ of Privilege for his Difcharge.
Abridged, SecF. 15. It is farther enalted by 2 H. 5. 3. That w2 Perfon fhall be ad-
!Be’n"é:";’:' witted to pafs in any IngueiF upon Trial of the Death of & Man, wor in any In-
Firz. Chut.  quef} betwixt Party or Party in Plea Real, nor in ‘Flea Perfonal, whercof the Debt
lenge, 78, or the Damage declared amonnt to forty Marks, if the fame Perfon have not Lands
EN B X85 op Temcments of the yearly Value of forty Shillings, above all Charges of the fame,
Vol. s fol. fo that it be challenged by the Party, that any fuch Perfon fo impanvelled in the
B e A Jame Cafes, bath not Lauds or Tencments of the gearly Value of forty Shillings
ploag. 35 above the Charges as afore is faid,
contrary. Sef. 16, it hath been © adjudged, that this Statuté extends as well to
P,'_‘:l“" ?* a Collateral Ifltie, as to the General one, but not to an Indi&ment or In-
16t 7 14, formation for a Crime nat 4 Capital, for the Words are, Upon Trial of the

th'ufl’- Abe Death of a Man, nor in any Inqueft between Party and Party in Flea Real or
647, 641, Perfomal &e.

4 Cro. Eliz. Seff, 1y, It feems © agreed, That a Cefluy gue #fe of any Freehold in
ﬁ'ai,'n':';‘;'s the fame Cotnty, of the yearly Value of 4os. 15 2 good Juror within
4°6.  this Starute. And {ome have f holden, That the Law is the fame as ro
;:Z"}“"f;:“'" a Teoffee of fuch Land in Trult for another, oras Remainder Man of
PReilw 91, @ State of Frechold expedant on a Leafe for Years.  But this feems not
pls.ardB:o. to be maintainable, becaufe the Scatute in requiring that a Juror thall
::;”‘”g" have Lands of the yearly Value of 4o0s. above all Charges, plainly
Jurors, r4.in feems to tntend that he ought to have Lands of the clear b Income where.
en Abridg- of ar the Time he can expend fo much.  Butr 2 Man cannot expend any

fih : - .
Yeor Book of Thing out of Lands whereaf he is enfeoffed to the Ule of another, or

15 H.7. 3. wherein he bas only 2 dry Remainder.

gf;t'ﬁ‘r’,‘;rrif;’ Sez7. 18, 1t hath been ! adjudged, that this Statute is repealed as to
Pointinthe Treafons by 1 ¥ & 2 Ph. & Ma 1c. which enadls that all Trials for
skebege. Trealon (hall be according to the Common Law.

i n o Sefl 1g. It s recited by 23 H. 8. 13. That Tridle in Murders and Fe-
ndeKeil. lonics in Cities, Boroughs, and Towns corporate within this Realm fmvfng Au-
?; ; P thority to procced in the Deliverance of Juch Ojfkwd&r:, had been eftentimes de-
phs. " forred and delayed, by Reafon of Challenge of fuch Offenders, for lack of Suffici-
'9 H6. 9 eny of Frechold, to the great hindrance of Juflice.  And thereupon it is en-
Foor cha.  acted, That every Perfon and Perfons besng the King's natural Subjei¥ born,
Ienge, 32, which esther by the Name of a Citizen, or of a Freeran, or anmy other Name,
381 623 doth enjoy and ufe the Libertics and Privileges of any City, Borough or Town cor-
b Rt Abr. porate where be drclleth or maketh bis Abode, being worth in movable Goods and
?7- Pl‘ “ S:J;fiﬂance 1o the clear Valwe of forty Pounds, be admitted in Tridl of Murders
6::' EL igf and Felonies in every Seffions and Gaol- Delivery, to be kept and bolden in and for
'Srars Teie the Liberty of fiech Cities, Boronghs, and Towns Corporate, albeit they bave no
:If:_‘::"] 3 £ Freehold, any AF, Statute, Ufe, Cuftons or Ordinance to the contrary hereof not-
K Fide, choas. withftanding.

Scét. 134, Seit. 20, Provided that this AZ no way extend to any Knuight or Efquire,

T4 1451460 dwelling, abiding, or reforting in or 1o any fuch City, &c.
3

Seld, 21,
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Sect, 21, Alfo fpecial Provifion is made by 11 H. 7 21, and 4 H. 2.
3. for Jurors in Lendon in real and per{onal A&tions above the Value of
forty Marks, for which | (hall refer to the Statutes at large.
Sect. 22. It is enalted by 4 & 5 W. &, M. 24. That ol Furors (other
than Strangers upon Trials per medictatem Jingow) who are to be veturned for
Trials of Iffucs joined, in any of the Courts of King's Bench, Comuon Pleas
or Exchequer, or before Fuftices of Aifife or Nifi Prius, Oyer and Terminer,
Guol- Delivery, or General Buarter-Seffions of the Peace in any County of this
Realw of England, fball every of them bave in their omn Name, or in Truft
for thens within the fame County, ten Pounds by the Year at leaft above Reprifes,
of Frechold or Copyhold Lands or Tencments, or of Lands or Temerwients of
ancient * Demefue, or in Rentsy or in all or any of the faid Lands, Tenememts . g, by the
or Rents, in Fee-firmple, Fee-tail, or for the Life of themfelues or Jome other Cemmon
Perfons and that in cvery County in Wales every fuch Furor fhall have i1z Law & irze-

the fame County fix Pounds by the Year @ leaft, in Manner aforefaid above hold in Ao
Repri[é.r. _ melne way
Sett. 23. Batit is provided, That it fhall be law/ul 10 veturn any Perfon 77 (uffici-
on a Tales in England, who fhell bave five Pounds by the Year, or in Wales, o171, pt i
wha fhall bave three Pounds by the Year, in Manner aforefaid. Bro, Chale

Sei?, 24. AMo there is a Saving to all b Cities, Boroughs and Towns nee 157

Corporate. of their ancient Uge of returning Jurors of {uch Eftate, b
! ) & g 5

and in {uch Manner as before had been ufed and accuftomed.  But there ch“"]‘fin’d

is no exprefs Saving of any Trial contrary to the Purview of this Sta- there is 1he
tate and made good by fome other s and therefore it may be argved like Excepti=

that the Trial of Felonies in Towns by Jurors worth 40 £ in Goods by ‘[’,;‘ri_"f:i'dé’

Virtue of the abovecited Statute of 23 H. 8. is no longer lawful, it nat 16 & 17 Ca.
being 2 Trial by Uflage, but by Stature.  Yet fecing 4 & 5 Gul. & Mar, 23 Par 4
{ecms plaiyly to bave 2 View to Trials in Counties only, and the Sta-
tuteof 16 &~ 17 Ca. 2. 3. which is peaned almoft in the very fame Words,
was taken ¢ no Way to alter the former Method of Trials in Towns, ¢ e 00,
lelt it thould caofe a Failure of Juftice; and it being generally impratti-
cable to get a fufficient Number of fuch Freeholders as the Statute re-
quires in Towns, it feems 2 reafonable Conftrultion of 4 & 5 7. & M.

That the Trial by 23 A. 8. {till continues lawful as before.  But it hath :lft:;;l'l;"}

been 4 agreed, That for Trials in London for High Treafon, every Juror iss, andid

ought to have fuch Frechold or Copyhold as is required by 4 &5 . & M, Travcis’s
Seif 25. As to the third Particular, viz. Where Infamy is a good T

Caufe of Challenge, it feems that itis a good Challenge of a Juror that 15s...

he is € outlawed, or that he hath been [ adjudged to any Corporal Pu- 31 ‘3?- 6. 39,
nithment whereby he becomes infamous, or that he hath been convitted b H, 4 41
of Treafon, or 8 Felony, or b Parjury, or 1 Confpiracy or of k Forgery on el & s
s Eliz. 14. or attainted in an ! Ateaint for giving a falfe Verdit. And Broqndift 2.
it hath been ™ holden, That {uch Exceptions arc not falved by a Par- 657. pl. 3.
Bro. Chal~ |
Tenge, 64 Firz. Proce(s, 208 Cro. Cr. 134, Trials per pais, ch. 9. f Co.Litt. 6o. b. 156 2. Trials per paig,
ch.g BCo Lixt. 6. b, 158. 2 =2 Bulft. rysg. Srate Trials, Vol. 2. £ qat.to §24. Trials per pais, cb. 9.
Govi. 3 Lov. 263, " Beal Lib g ©. 19, fe@ 2. Fleta L 4. c. 8. felt. 2, Wrials per pais, ch.g. P8 B r
ch.7s. fift g  Co. Litt. 6. b. 153 a. I [cems to be bolden, That the Convition for Confpirscy cught (o be
st the King's Suie.  Bue 33 H. 6,55 pl.45.  Bro. Challenge, 15. Fitz. Challenge, at. make no fuch Diltin&ion.
% Co. Litt. 6. b and che Reafon feems to be becaufe the Stature is exprels that the Offender fhall be fet on the Pil.
lary, @¢ but ic was adjedged, 33 H. 6 55. pl. 45, Abridged, Firz. Challenge, 4. Bro, Challenpe, 154
2 ftol. Abr 39 ph 5. That s Convition on v H. 5. 3. was not a good Chatleage co a Juror, becanle it wag-
wot s Convidhon oo an AQion atthe Common Law. Fids 44 Bd. 3. 39. ph 19, Fitz. decies tantum, 1t, 12
? $e¢ the Authoritics pnder the precedent Letter.  © State Tuials, Val. 2. £ 511 to 524 2 Bulflt, 1540 Pode
fmpra, ch 5. (e 48 to §3.

Qooo0o don
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Co Litt don.  And it was andently = belden that Exzcommanication was alfo 2 -
e Ll r e e . .
vy gond Challenge, ot it ® fooms that none of the abovecited Challenges
"Co Litt. arve principal ones, but only to the Favour, unlefs the Record of the

13-;7;1[_"(,_ o5, Outlawry, Judgmene or Conv iflion be produced, if it be a Record of an-

ple 45 other Court, or the Term, e be hewn, i it be a Record of the fame
”l;"‘r' 4% Coprt,

83 ro11.8. p N . . ) -

a1 g, w76 Secf. 26, As to the fourth Particular, o'z, Whether old Age, or Sick-
b. pi], . nefs, or Non-refidence in the County be i 2ny Cafe 2 good Caufe of
2 Rl Abr Y

650 ph1t. Chal'enge of a Juror, 1 take it to be agreed, 'Tfmt ﬂ!;‘_‘b!‘\’;ithﬂafldiﬂg the
sy ploxy. © Statute of Wieflm. 2. 38. be exprefs that ncither old Men ehove the
658, Lewt. K. Age of Seventy Years, nor Perfons perpetually fick, nor thofe who are
f;iﬁl 2;1:1’“ infirm at the Time of their Survmons, nor thefe who do not refide in the
tenge,1s,  Coouty, (hall be put in Juries, or in the .]effér Aflifes; a_nd therefore
?:T'Inﬁ.ﬂd fuch Perfons may fue out a Writ of ¢ Urivilege for their Difcharge,
4:7, 448, grounded on this Statute s yeet if they be ¢ actnally returned and appear,
46N B they can neither be challenged by the Party, nor excofe themfelves from
I'f;h}:ff[; ntot ferving it there be not enow without them.

ise. Seff. 27.  As to the fecond Point, wiz, What fhall be a good
s Suate Trie. Challenge of a Juror in Refped of his Indifferency : It is exprefly en-
:I:;,vcl'!' “adted by 25 Ed. 3. ch 3. which fcems to have been made in f Affirm-
;“rfl'r‘*?g[s ance of the Common Law, ?'ﬁ:et.m Indictor fhall f{c put in Inqucfis npon De-
"; AT PPII?G; ligerance of the Indifiecs of Pe!?m:f: or 8 Trtﬁaﬁ,' if he be Firaflc:;‘ge.d for that
Bro. Chal-  famse Canft by bim which is fo indifed.  And this Exception againfta Ju-
fenge, 101, yor that he hath found an Indiétment againft the Party for the fame
&% c.1s8, Canfe, hath been adjudged good, not only upon the Trial of b fuch

Ler. B, Indiftment, but allo upon the Trial of another IndiGtment or Altion,

Ef:f?,f“ 1 wherein the fame Matter is cither in Queftion, or happens to be mate-
Abnidged,  Tial, tho' not dire@ly in Ifce, :

F”"Ch;”('s Sect. 28. It hath been aliowed 2 good Caufe of Challenge on the
unge, 166,

Fiez. Chat- P2t of the P’rifoner, That the Juror ¥ hath a Claim to the Forfeiture,
lenge, 53. It which (holl be caufed by the Parey’s Attainder or Convidtion s or that
ﬁ‘;ﬂdﬁ?;?;- he hath declared his I Opinion before-hand that the Party s guilty, or
paiChallengs Will be hanged, or the ke, Yer it hath been m adjudged, Thar if it
in Trelpals. fhail appear that the Juror made fuch Declaration from his Knowlege of

ali'r;}f,lr,r" ¢ the Caufe, and not out of any lll-will to the Party, it is no Caufe of

179- Vol 5. Challenge,

T ear. . Sect. 29, But it hath been ™ adjudged fo be no good Caufe of Chal-
Book of 4o lenge, that the Juror hath found others guilty on the fame Indi@ment;
Afl. pl- 1o, for the Indichment isin Judgment of Law feveral againtt each Defendant,
Q,E,'.'%f}:(!’_ for every one muft be convifted by particular Evidence againft himfelf,

lenge, 14x.  Seet. 30. Tt hath been © ruled to be a good Challenge of a Juror, on
v Indiftor 410 Payeof the King, that he hath given his Dogs the Names of the King's

being return. 7. .

ed ngthe Pe- Witnefles,

tit Jury and ) . . .

giving a Verdift, was fined bzezufi he did nat chatlenge EElm‘rt.'lf, Yev27 AT pl. 13, Abndgfzd,‘l]ro. Challenge,
§20. and Fitz, Challenge, 137, *tis not zllowed to be a pringipal Challenge, even upon the Trialin the fime In-
diftment. 18 H.4 2. pl. 4. Abridg-d, Bro. Challenge, 42, Firz. Challenge, 79. Co. Lit- 157. b, 1 Syd.
244. 2 Rol, Abr. 649. pl. p. X Srate Trials, Vol 1. f go2. Tar H.7. 29. pl 1o, Bro. Challerge. 9o, Srate
Trials, Vol. 4. . 184, 185, and ruled, That the Prifoner fhall not examine 2 Juror concerning fuch Matrer on a
woir dire, decaul it foundsin Reproach.  Fide .9 Ed 3. 1.pl 2. Abridged, Bro. Challerpe, 25, Firz, Challenge,
100, 7 H.9. 25. pl. 8. Abridged, Bro. Chalicige, 55, Fitz. Challenge, 22, 20H. 6 4o. 2 Rol Abr.657.
Lete. 1. Pide 49 Ed. 3. v. pl.2. Abridg-d, Bro. Challenge, 25. Eitz Challenge, 150, R Kely. g, State Tri-
als, Vol. 4. £ 141,175, © State Trials, Vol. 2. . 738,

3 Setf, 31,
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Se?. 31, It feems to be * ‘eteled, That whers the King isg Taity he
may rake either a principal Challengz, or to the Pavour,” :f;"al""

Sett. g2, Itis ¥ (3id, That the Subje@ eannot take a Challenge fur the 411750 -
Favoar againft the King, becaule every one is bownd by his Allegiance Iz Chols
to favour the King.  But if © no mcre be meznt by thefe Books, than rf:f(rg
that fuch a Challenge is not good without fthewing fome aQaal Partiefi w32,
ty 30 fuch Sheriff or furor, or fome particular Caale in Refped wheycof o o het-
the King may influcice them, it feems not clearly fettled how the King Y
in this Refpect barh a greater d Privilege than the Sobjes, which vet it s pls
feems agreed ¢ thar he hath. i i Caik

Tengedy.6s.

_ Secf. 33. It hath been f faid to be no principal Challenge wheie the CoLiv 2o

King is a Party, that a juror is of the King’s Livery, or his immediate zri_r‘yi;]rg-;».
S . .. N e il 2

Tenant ; bue it is faid, Thit a Challinge for fuch Canle ought o con- |

- «{l78.pty.
clude to the ¢ Favour.  Bur thefe Matters feeming to be nnfereled, 1 thall 'f{i-'-‘-sl per
leave them to be fareher confidered by others. S g

State Trials,

Vol.y fir35,

For other Matters relating to Challenges, being noz fo proper for this 3% o fir

Treatife, I thall refer to the b Bocks which more particularly treat of g5, ° 7
them. Cio Elin

653 phorz,

.. . o C Fde 2 fnd,

Setl. 34, And now 1 am in the fcond Place to confider the Learn- Av 635 pl,

tng of Challenges, o far as it particularly refates to Alicns; as ro whom 5647 P-

- . ~ 3 o . oA t Vet IcuY.

it is enacted by 28 Fd. 3. 13, Par. 2. That in all Banner of luquefls and & fog i he

Proo’s, which be to be takew or tnade amongft Aliens and Derizens, be thep Nler Yoar-Lockof

chants or 1 other, dr well before the Mayor of the Staple as before any orker Ju- ;;Jn‘,,l,{airzu >
flices or Miniflers, althe the King be Party, the one Half of the Inqueft or Proof Rob. Abe.
fhall be Denizens, and the other Ialf of Aliexs, if fo many Blivar and Forejgn- 41 L5 o
ers be in the Jown or Place where fuch Inqueft or Proof is to be takeny that be i ehe Core

! . i the Cale
mot Pariies, mor with the Parties in Contratis, Fleas or other Quarrels, where- fijtm Sub-
of fuch Ingurfls or Proofs ought 10 be taken s And if there be ot fo nany Alicss, Coilop ™
then fhall be put in fich Inquefls or Proo’s, as many Aliens as foall be fornd in Chalteng-,
the faze Towns or Places which be mot thercto Fartice, nor with the Partics, ag b7 the She-

; ; ; : Y harh Ma.
aforefaid, and the Remnant of Demivens, which be g90d Mien, and not fuf Yo smaingt

lice againdl
picions to the ome Party nor to the other. the Farey

Se#. 35, Iris declared by 9 H. 6. 29. that the above recited Statuce 2ious

. . . . . - frewing
of 2 fl. 5. which requires ¢hat the Jurors in certain Cafes (hall have Tene- jome peri-

ments to the yearly Value of 40 5. fhall be no wife prejudicial 1o this Stq- cobirlofence

oy 7 . f Parriaiire,
tute of 28 Ed. 3, nor extend it felf but only to the Ineguefts to be taken betroen g, ghe

Dentzen and Denizen.  Allo it {ecems agreed, ¥ Thar the fubfequent Sta- Books cir[cd
tutes whicl require that Jurors thall have Tenements to a greater Value [0 the ocber

. ; . . Farts of this
no way repeal the faid Statute of 28 E. 3. Yet it feems, ! That the Erg- snd the nexe

fifh Aalf of the Jury ought to have Tenements to the fame Value as in o- ?‘gfj"'{.m]_
ther Cafes. And it hath been ™ adjudged, That the Words quorum quilibet jonye .

fenge, 1,

habear quatnor libratas terre, &ve. {ball be applied to the Englifi only. 5 F C e
Seff. 36. 1t feems * agreed, That there is no need that any of thofe e,
who find an Indittment againft an Alien thonld be Aliens.

6446, pl, ro,

It is faid pe-
nerally in fome Bocks that it is a good Challenge of 2 Juror thae he is th= King®s menia} Servant, or a Valer of
the Crown.  Co. Lir. rs6.a. Fiez Cor, 3. Trials per pais, ch. 9. 2 Rol Abr. 646 Ipl. 18 Bur State 7'rialy,
Vol.3. foa35, 236. Vol 4 f 70, Apd in other Books the contrary is ruled. Bro. Challenge, 154. 4 H. 7.
3. Pl §. Gio.Eliz. 663, pl r2. 871dr fupra, Se&, 33. U Ca. Lir. vey, 158, T'rials per pais,ch. g 2 Rol,
Abr. 635 10 666. ' Firz Inqueft. 22 3 Ed.%. 1r. pl.3. & Cro. El. 172 Vide H P.C. 260, 261, ! Cro, L
252, "Cro EL 272, 84t ph 18, 2 H. P. C. 260. §.P.C. 159,

Sezi. 37.
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o Dalif 2a, Ve 37, Alfo it hath been adjudged, © That the faid Statute of 28
Dy. 144.145. B. 3. i8 repealed as to Trials for Trealon, by P 1 & 2 Ph & Ma 10,

pi 6L 2y, Which enadts that all Trials for Treafon fhull be according to the Courfe
H.0. €. 260 Of the Common Law. Yet it {eems that the 9 King may, if he thinks

P Vide fopea, fit, make a fpecial Grant to an Alien to be tried for Treafon by 2 Jary

fl;:-i*:fis whereof the one Hali fhatl be Aliens.
sSPCss, S, 38, @ Allo it hath been adjudged that the f{aid Statnte of 28

ﬁi‘z' Tdal, Ed, 3. doth not extend to an Appeal, or other Adion by an Alien againft
22 Ed. 3. 14 an Alien, for the Words are all Inguefls, &c. between Aliewns and Denizens.
pt. 38. Sect. 39. ltis b holden, That by Denizens in this Statute are meant

;,}f .6 4 ot only thofe who are born within the King's Legeance, but aifo thofe

Ficz. Trial, who are made Denizens by the King's Letters Patents,

3t Sect. 40. It feems to be © fettled, That no Alien whether he be Plain.

ro. Trial, 4

a1, tiff or Defendant, can take any Advantage of the Statute, uolefs he 4 pray

P €. 260 jrin Time; and that if he have negle@ed to pray it before the Return of
C o ¢ 26, a Common Venire, he can neither except to {uch Penire, nor pray a Tales

L P Co26, . .
Butby 2y or other Procefs de medictate lingne.

Ed. 3.8 itis Gy g1, 1t was € holden, even before the Union of the two King-

enatted, That . . ‘ r.
jo Pleas be- doms under King Fames the firt, That no Scot was an Alien within the

tween Alicos Mcaning of this Statute, not only becaufe the Scofch Language is the
the Seapte® Tame with the Englifb, but allo f becaufe the Seofs were never reckoned
there Bl be Alicns, but rather Subjeds,

> ]

;g::;l’bi']f s Set.42. Note, That 2 fome of the Precedents for the Award of a Pe-
" wire of a Jury of half Denizens and half Aliens, in Parfuance of 28 E. 3,

hens.

S. P.C. 159. mention, that the Aliens thall be of the fame Country whereof the Party
N Gen. 4, alledges himfelf ; and others direét b generally that one Half of the Jury
¢ Dy. 29. pi. (hall be Aliens, without {pecifying any Country in particular.  And this
éi”'ﬁ'[‘”-g"- Form feems moft agreeable to the Statute which {peaks of Aliens in ge-
Bl 1. 3550 neral, and feems to be confirmed both by late * Prattice, and the greater
Pl 45. Number of § Authorities,

;,.Ef: BT Sert, 43, It on a Venive of half Denizens and half Aliens, the Sheriff
22 Ed. 3. 14. Tetorn 12 as Aliens, and among them {ome who in Truth are not fuch,

1 38. H 2
Ph 3B b, it 9 feems that the Party fhall not be concluded by fuch Return, but

6:7.0.1.  may notwithftanding challenge the Array for Want of a {uficient Num-
Firz.Inq.22. ber of Aliens.

gfil;f’c“{';m_ Sect. 44. it feems ! agreed, That thie Retorn of a Vewire of half De-

Bro.Dene!, 5. Nizens, and half Aliens, ought to {pecify which of the Jurors are De-

Gor. 20 1.7 nizens and which Aliens, and that a full Number of each muft appear to
Bea Deois 4. De (warn.

S.P.C.259.  Sect. 45. If one or more be wanting to make up the full Number of fix
Tishelden Dyenizens or Aliens, the Jultices of Niff prius, by a reafonable = Con-

Cro, Eliz. . A . .
869, pl.3. {truction of the Statutes which give a Tales de Circumflantibus may award

byrwr_’J{l;dg- fuch a Tales for fo many Denizens or Aliens as {hall be wanting.
e b Sect. 46. 1t is exprelly enadted by 2 & 5 P. & M. and 4 & 5 Ll 20,

one, that the'

the Defen-  fet forth more at large B. 1. Ch §4. that thole adjudged Felons,as Eg gptians

pant sbpeat by Virtue of thofe Statutes, fhall be tried by the lohabitants of the
ration ta be  County or Place where they fhall be taken, and not per medietaten lingue.

alien, yet the

Comt’n%n Poire is well awarded, unlels a Penive de medietate be prayed, 9 For ths Form of {uch a Praver, Rafh.
Ent.y.a, pl2. 158. 5 1592 264. b, pl. 1, 2. 265.0. Dy.rg4. pl.6o. 8.P.Coa59 Pk Com. 2, b. Dy,
3o4. pl. 5r. H.P.C.16:. * But guare of this Realon, for it feems contrary to what isadmitred in che whole
Argument of Calvin’s Cafe, 7 Co. ~See State Trials, Vol 1. f. 572, 573. Vol 4. f. 652, Bz, 5 Dy 144 pl Go.
Ralt. Ent, 7.b, pl.3. 1¢g. 2. 264.b. ph. 1,2, " Rafh. Enc. 265.a. 10 Co yogq.a, " State Trials, Vol 3.6 3,
$+ H.P. C. 261, S.P.C. 158 Lete. €. Beo. Denizen, 4. Bro. Pancl, 3. Cowr, Fitz. Triaf, 30, By five Judges
againft one. 77 2 Rol, Abr, 643, pl. 2, Zide §.P.C. 158, Lere. G 1Gro. EL 88, pl. 10, 84 1. pl. 8. Buc
this being only a Milreeurn is helped by Verdi€h in Cafes within the Statute of Jeofatls, # 1a Co.104.a. Cro,

Eliz. yo5. pl.'3. 818, pl. 10. 841, pl. 18,
3 CHAP
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C H AP XLIV.
Of a Trial by Peers.

AS to 2 Trial by Peers, having {hewn alrcady, Ch. 30. So. 1. That
a Peer has no more Privilege than a Commouer as to having the
Benefit of Counfel. And Ch. 43. Seff. 4. That a Peer cannot challenge
any of his Peers, 1 thall now endeavour to fhew,

. l.l The particolar Form and Solemnity to be obferved in fuch a
rial.

s. Who are to be Triers,

3. Who are to be {o tried.

4. As to what Crimes.

5. Upon what Suits and Pleas.

6. Whether a Peer can waive a Trial by his Peers,

7. In what Manner the Peers may require the Opinion of the Lord
Steward or of the Judges.

8. Whether the Coort may be adjourned.

And firlt of the particolar Form and Solemnity to be obferved in fuch a
Trial.

Sett. 1. When an Indi&ment is found again(t a Peer for a Crime for = gps, ch. 2,
which he cught to be tried by his Peers, the King by his Commiffion ®: H.4. 1.
_ b : - . 3 Inft. 38,
under the Great Seal reciting the Indictment, conftitutes fome 2 Peer ,;g;ﬁh
High b Steward of the Kingdom pre bac vice, and by the fame Com- pi. 1.
miffion gives him Power to receive and proceed on fuch Indidtment, and 5 F.C- 152
requires the Peers to be attendant on him, and the Licutenant of the of miking 2
Tower to bring the Prifoner before him. High Sew-

Sect. 2. Alo* a Certiorari, (which may either bave the fame Date with 4 78
the Steward’s Commiflion, or a {ubfequent one) goes out of Chancery to Impesch-
certify the IndiGtment before the Steward indilate; and the Steward by ;‘_}‘?I‘I‘If”' o
his Precept under his Seal, - direed to thofe before whom the Indi®t- .5 jenied
ment was found, appoints a certain Day and Place at which it (hall be by the Houfe
certified. And another Writ goes out of Chaneery to the Lieutenant of {f {ommons
the Tower, & to bring the Prifoner before the Steward at fuch Day Dinby's
and Place as he thall appoint, and thereupon the Steward by his Precept Ce(e

: ) . : State Trial
ander his Scal dire@ed to the Lieutenant, Ge. appoints the Day and v a6,

Place. 198, 199,
Sect. 3. Alfo the Steward makes © another Precept under his Seal to 110" 28

the Serjeant at Arms, appointed to {erve him during the Time of his be inrended
Commiflion, to [ummon the ¢ Peess before him at fuch a Place, Day, and When the

Parliament is
Hour, . not ligring,

. but is either
difelved orlprorogued. State Tdials, Vol. 3. fol. 659 t0 663, 7 Inft. 28. 8. P. C. ryz. a. 13 H. 8. 11 pl 1. 4 Tis
faid 15 H. 8. 1. pl 1. §. P.C. 157, a. Thatthe Sceward thall make fuch Precept ro ¢aule 20 or 18 Peers 1o come
before him. bue Sir Edward Coke, 3 Inft. 28, [ays that the Precept doth not mention any certain Number; and
now by 7 W. 3. ali che Peess are to be fammoned.

Ppppp Sef. 4
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iintoaf o Serfog. At the Time appointed the Steward, attcaded with 3 fix
i._:"?";‘_”i{,‘_’;"‘ or b feven Serjeants nt Arms carrying Maces before him, and by the King
(va 5iic 1 st Arms, and the Uiher of the Black Rod, enters the Place of Trial nn-
J»:C?].‘i*{ . covered, and afcends a Chair of State which always is € provided for
Shchsy, that Purpofe, and then the ¢ Clerk of the Crown, ora © Malter in Chan-
(il e cery delivers to him his Commiflion, and he delivers it again to the
o H6 0 Clerk £ of the Crown, and then a Serjeant at Arms makes three # Oyes,
4y Yoi 22 and a Proclamation for Silence in the Name of the Steward, and then
Relbw, Col the Lord Steward and all the other Lords B ftanding up uncovered,

ear, . Vol - RO - : :
et oa the Commiflion is read, and then the ! Ufher on his Knees delivers to
5t ;5. the Steward a White Rod, who redelivers it to him or to a Serjeant at

Buaw Gl - Arms, who holds it by him during the Trial : Then an ™ Oyes is made,
1. ful g6, and a Command given in the Name of the Steward to all Jaftices and
: i B w1 Commillioners to certify all Indittments, &z which being delivered in-
Pk 2% to Court, the Clerk of the Crown reads the Return.  Another Oyes is
oI, Vol 3. made that the Licntenant of the Tower, e, returu his Writ and Pre-
ijf}f)‘;{‘jl* cept, and bring the Prifoner to the Bar, and then the Prifoner is broughe
-3 Tutt. sy, 10 the Bar, the ® Gentleman-Gaoler of the Tower carrying the Ax be-
}f;:.rlu: ((‘;;!i fore him’ which being ¢ done the Clerk reads the Return.
v s o Sedd. 5. All things being thus prepared, the High Steward * ac-
“5 1.8 53, quaints the Prifoner with the Natare of the Crime, and (uch like Mat-
.,:f_'“\"i_,f_:"f ters proper for {uch an Occalion, and then the Clerk of the Crown ar-
Jev Vi, raigns him, 4 bat is not to infift on his holding up bis Hand.
j"}’.-__-‘ii_—_‘ Sl 6. After the Drifoner hathh pleaded and puc himfelf upon God
213 and his Peers, the King's Counfel go thro” with their Evidences and af-
i ta preevde ter the Prifoner hath made his Deience, and the King’s Counfel have been
e l‘_;‘j':_’;;id fully heard, the Prifoner is withdrawn from the Bir, and the Lords go
“heir feating together to confider of their Evidences and when a Majority of them are
taatidves; agreed, they return to the Place of Trial, and the J.ord Steward demands
uifie, whether the Perfon ar-

lnd I,;“if‘g'_' of them one by one, beginning with the P
1. boand 5. raigned be Guilty or Not Guilty, and they * all anfwer one by one, not
£.C. 1532 ypon their Oaths but on their ¥ Honours and Ligeances, And the Lord

and Star N R . . . .
“Prists Vols. Steward gives Judgment according to the Determination of the t Majority

r.266 Vol 3 being more than twelve, but gives no Vote himfelf on a Trial by * Com-
-i'ﬁf’f{,j’ffj miflion, but only on a Trial by the Houfe of Peers, while the Parliament
Y554t0355. is ﬁttil‘)g.

aed 2 Jonss.  Seff, g, As to the fecond Point, iz, Who are to be Triers: It isa-

aTE LUDtEaty, . :
< In oy greed, ¥ That none but Lords, who have a Vote in Parliament can pals

SPCisva on fuch a Trialy and before 7 W. 3. 3. when the Trial was by Commif-

;{{’;];c’jr‘her fion, it feems to have been the Practice for the Lord Steward to caufe as
Books cieed Mmany Temporal Lords to be fammoned as he thought fit; and for the

w0 the prece- I ords (o fummoned alone to pals on the Trial. But thisis remedied by

dent Seétion. N N
T Ragm. 3-8, that Statute fet forth more at large in the next Seftion,

Srate Trials,
Vol, 3. fol. 658,957, Vol 2, 702, 703. * 3 Infk. 30, 2 Inft. 49. Ficz. Coto. 34. 1 H. ¢ 1.2, 5. P. C
152, 13 H. 8. 12 aJon 35, 56, io Ed. 3 61 pl. 17, © See che Baoks above-cited, and Co. jo. b =

Inft. 40. *1H.4.5, 13H 82, 5.P.Cs3.E 3 Inft. 32 Moer, 623, 2 State Truals, Vel z. fol. 792.
Vol. 5. fol. 657, 679. * 2 Inft. 48, Co, Litc. 156.

3 Sect. 8.
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SetF. 8. It is ngreed, That ar a Trial before the Houfe of Peers,lAb oed
every Temporal Lord who has a Right to vote in that Houfe, has a pior 8%

Right to pafs on fuch Trial, But it is faid in the Year- Book of 10 Ed. 4. 6. 5,
2 g/, 17. That upon the Trial of a Pcer in Parliament, the Bi{h_ops {hall ?MdLSc}i:' g
make a Procurator, becaufe they cannot conlent to the Death of a Man gioo 5
but this is » {aid to be wholly grounded on a Canon not in Force at tliis Note of the

Day, neither do [ find any Precedent wherein they have been excluded f‘o‘“rff:;‘;'

againt their Confent, or have withdrawn themfelves without a Protefta- vyschac chey

tion of their Right, or making a Proxy; and the Judgment againft the fhall s
Spencers, was expretly reverfed for this Reafon among otbers, becanfe g\ eaa
the Bithops were not prefents and in the Precedents chicfly infifted on of Coke, 3 Inth.

the other Side, it is not exprefly (aid that they were not prefent, and it 3;‘;;"3’:“‘&““
doth not clearly appear, but that they might be included nader the wichiraw

Word Pecrs.  However it hath been always ¢ admitted that they have a and mike

Right to vote in 2 Bill of Attainder: Alfo in the Earl of Danby’s Cale, "/ gip'">
they were adjudged ¢ by the Houfe of Lords to have a Right to vore in Stiliingficer,
Quettions previous ta the Trial of a Peer, tho' this was {trangly oppafed o thefiithops

IEAAE R -uidho o
by the Houfe of Commons. And their Right to vote at the Trial itfelf, ] ot

if they think fit, feems fully implied in 7 W. 3. 3. which enadls, That C‘lfgc;.iiih-gr.;.
npon the Trial of any Pecr or Peerefs for Treafon or Mifprifion, all the Peers who 3, /M0

Aroume
bave a Right 1o fit and wote in Parliament fbadl be fummoned twenty Days at leaft C_Jhb9‘m' ;:t{r-
before every fuch Trial, to appear at every fuch Irial, and that every Peer fo ,\f;'ul_fl‘:::i $
Summaned and appearing, fhall vote at the Trial, cvery fuch Peer firft 1akizg the 5ycone Righe
Oaths of Allegiance and Swpremacy, and fubferibing and repeating the * Declara- f Bilhaps,
tion againft Fopery. m‘[j S{i]’]ii-:g..

Seii. 5. As to the third Point, viz. What Perfons are to be thus fizet of the

eried: 1¢is € agreed, that no Lord of any ® other Couatry, of even ofﬂf';‘;iﬂopr:Juriﬂ
% Seotland, before the Union under Queen Aure, or of 1 Ireland, nor the ¢upicicags,
Son and Heir i apparent of any Peer, nor any other Man whatfoever, Ch. 1. Seet.

who is not at the Time a Lord of Parliament, hath any Right to fuch ¥ 70 Ch 2.
a Trial in this Kingdom, But that cvery Lord of Parliament hath aals Vol . b

Right to fuch a Trial & by Virtue of thar Claufe in Magna Charta, ch. 29, 179 10 2os.

- P . \ L. . #.:.Ci 1 4.
Nec fuper eum ibimus, nec fuper enws mittcans, wifi per legale Judicinm parium ..,
cuornm vel per legews terra. 1 Lot 48,

Set?. 10. It is recited by 20 H. 8. 9. to have been a Doubt in the Law ;:“ﬁt“:s p
of England bow Ladies of grewt Effate in Refped of their Husbands, Feers of o, '
the Land, marvicd or fole, that is to fay, Dutche(fes, Counteffés or Barone(fes, fhall ; :”::jz Firz.
iz put 1o anfiver, and judged upon Indiziments of Treafons and Eelonies, becanfe |, 1‘.:1.1.; %.
they are mot mentioned in the faid Statute of Magna Charta ch. 2g. awd there- pl. 6.
upan to put out fuch Dowbts, it is | declaved, That fuch Ladies fo indified of any geou?;f::;
Treafon or Felony, whether they be married or fole, fhall thereof be brought to an- . '
foer, and judged before fuch Fudges and Peers of the Realm, as Peers of the ;z Co. L
Realus fhould be, if they were indicted or impeached of fuch Treafons or Felonies, 707553

Sett. v1. It feems ™ agreed, that a Queen, the King's Confort, and tro. nofme
slfo a Queen Dowager, whether the continue (ole after the King's Death, ';‘; Digaicy,
or take a fecond Husband, be he a Peer or Commoner; and alfo all {zize fupra,
Peerefles by Birth, whether they be fole or ™ married to Peers or Com- Ch. 25.5:&.
moners 3 and alfo all Marchionefles and Vifconnteffes, are intitled to a J§,; .o
Trial by the Peers, tho’ none of them be exprelly meationed in this A, fin, 2.
or in Magna Charta. But it is © agreed, that a Peerefs by Marriage lofes | Juch Trist
her Dignity by marrying a Commoner. : very anciet,

z Init. sc. 0
2 tnft 45, 50. M2Inft g0 Crompe Jurifd, 33.b.  * See the Citations to the next Letter,  °2Tuit, sa. Co,

Litr.i6.b. 6Co 53.b. Dy. 79 pl- 51,
Sett 12,
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s P.Cuga _ Se 12, Itis faid by 3 Stanmdforde and b Coke, that thofe who are
A Lords of Parliament, not in Refped of their Nobility, but of their Ba-
;%‘":‘Fﬁ;- ronies which they hold of the Crown, as Bifhops now de, and (ere Ab.
Coro. 151, ic bots and Priors © did formerly, are not within the Intent of Magna
fecms admic- Charta, to be tried by the Peers. And 9 Selden (eems clear, that this is
;‘i?hﬁf;,‘fh“,“ the only Privilege which Bifhops have not in Common with other Peers,
bericd by And thofe who feem € moft for the contrary Opinion admit that the Law

e Peers in hatly been generally (o taken. Neither do they producc any Precedent
for fuch ri- Where a Bithop or” Abbot has been tried by the Peers upon a Commiffi-

2l, and Brook on 5 but on the contrary admit that there are f two Precedents of their
#ir Tiial . being tried by the Countrey. And it is {aid by & others, that there are

T4, Cites a . N . 4 . e
Noiefrom  divers Precedents of this Kind 5 yet Selden, with his utmolt Diligence,
pitz. Chal- feems able to produce but two, which clearly and fally come up to his

whoreinte Point, wiz, thofe of Archbithop Crammer and Bifhop Fifier. However it

faysic wos  frems to be B agreed, that while the Parliament is fitting a Bifhop fhall
i’,f(']f;;; (¢ be tried by the Peers,

bewriedby  Seff. X3. As to the fourth Point, viz. As to what Crimes a Deer is
the Peers,but to be tried by his Peers: 1 take it to be 1 agreed, That he has a Right

:ff,',: D 1o be fo tried opon an inditment of Trealon or Felony, ¥ whether fuch
there isno  Treafon or Felony be made fuch by the Common Law, or by Statute
foch Opini- 3nd alfo upon an Indictment for a Mifprifion of Treafon or Felony 3 but
holden. it ! feems that regularly he is to be tried by the Covntry for all other
¢ Co. Littor. Crimes, out of Parliament, as ™ Premunire, ® Riot, © Seducing a young

ulles’s Ch, A
Ir_;fﬁ';;; g Lady from her Parents in order to debauch her, &

6. fol. 292, Sect. 14, As to the fifth Point, wiz. Upon what Suits and Pleas a Peer
Selden of is to be nied by his Peers, it hath been » adjudged, That he thalf not

Ij;:t:nagr,p- be fo tried upon an Appeal of Feleny, but only upon an Indictment ¢

Ticles 0{5“0- and the Reafon given for it is, that thofe Words in Mugna Charta, ch. 29,
nour, [

Bdit. ps. 347, 70 fuper cum ibimus, & are to be intended only of the Suit of the
¢ funes A- King, and not of the Suit of the Subjedt.

s S 15, Allo it hath beeen 9 adjudged, and appears from conflant

Right in C2- * Experience, that ncither the faid Claafe of Magne Charta, nor any o-
pustCafis, ther Law privileges a Peer from being indi@ted by a Grand Jury of

. - “Eit - L] L) - -
e 5% Commoners, either in the Kings Bench, or before Commiflioners of

154 Oyer, or the Coroner, €re.

Sillined st " St 16, Alfo it feems | to be clear, That if a Peer abfent himfelf]

ops Juifdi. and cannot be found, he may be outlawed per judicium coronatorum, ee,
&ionin Capi- - §ff, 19, Alfo it is faid that the Court of King's Bench may allow
f;_] Cofes - 5 ¢ Pardon pleaded by a Peer to an Indidlment in that Court: But that
f gro. Trisl, it cannot receive either his Plea of Not guilty, or Confeflion, but only

s tanps 1€ Lord Steward on an Arraignment before the Lords.
Argament Seff. 18. It feemss clear, that if a Peer be * attainted of Treafon

(.fljlljs,ﬁallt] or Felony, he may be broughe before the King's bench and demanded,
2}‘;,1‘:&@:_;5 What e has 1o {ay why Exccution {hould not be awarded againft him 2

Juiitdigion And if he plead any Matter to fuch Demand, iiis Plea (hall be difenfled

in Capial - and Execution awarded by the faid Court, upon its being adjudged a-
¢5.P.C. r53. gainft him,

Lott. A.

Seld. Baron. 142 to 355 Fide 3 Inft. 90. b Ser Hunt’s Argument, Ck, 18, Trials per pais Ch. 2, par. 8. State
Trials, Vol 1, £ 374, Srillineflzet of the Bifhops JurifdiRion &n Copital Cales. V3 Inft, 30, 2 Inft. 49. 5. I C.
153, Bett. D 1 Bullk 198, ¥ 8. P, C.1-8 Lete. TV E. F. 1 Bulil. 19%. ! Ser the Books abave-cited, State Trie
als, Vol 2. f. 3. Fitz. Coro. 161. ™ 1 Bulft. 198, 199. ; Inft. y0. 12 Co, 93. " State Trials, Vol. 3.fol. 79 @
Stare Trials, Vol. 3. fol. 52. 12 Co. g3. F 1o Ed. 4. 6. pl- 17. Fitz Coro. 33, Bro, Coro. 153. 8. P.C. 152, Leee
A. 2t 49. 3 Inft. 30. Raft. Enc. 50.pl. 7. 9 9 Inft. 26, 28 2 Inft. g9 ¥ 1 H. 4. 1. State Triaks, Vol 3. Fol,
§2, 79, 657, 951. Vol 4. £ 351, G P 3 Init, 31, 2 Infh 4. * 2 Inft. 9. * t H- 7. 22, 13. pl 15. Bro., Coso,
12g. Trealon, 18, Fitz, Couo. 49-

3 Seft 1 9.
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Setf. v9.  As tothe fixth Point, viz. Whethera Peer can waive a Ti)-
al by his Peers, it hath been 2 adjudged, That if a Peer on an Arraion-  Ruifhor
ment before the Lords refule to put himle!f upon bis Peers, be ﬂ1a!lr?be ‘-‘nlicéti:‘nﬂ
dealt with as one that ftands Mute; for it is as much the Law of the P"”;" Vol.
Land that a Peer be tried by his Peers, asa Commoner by Commoners. ;'15134;'9.
Yetif one who has a Title to Peerage, be indided and’ arraizned as a Koy 57-
Commouner, and plead not guilty, and put bimfe!f upon his zlz’iountry, }}.cé i’;‘éi is
it hath been ® adjudged that he cannot afterwards fuggeft that he is a Record in 4
Peer, and pray a Trial by his Peers, E

Sert, 20.  As to the {eventh Poine, viz In what Manner the Peers Eérmey. put
may require the Opinion of the Lord Steward, or of the Judges: le was bimfilfon
¢ refolved by all the Judges in the Lord Duacre's Cafe, who was tried by B Countrss
Commiflien, that no Queition onght to be asked of the Lord Steward or ed bg.r;s}::;?
of the Judges in the Abfence of the Prifoner, And it was 4 adjudged gf Knights.
by the Lord Steward, in the Earl of Warwick's Cafe, who was tried by ¢ ?i.;gt'f
the Houfe of Peers 1n Parliament, that no Queftion ought to be asked of 2o >
the Judges in the Abfence of the Prifoner. But in the Lord Audley's Cafe, i 49
who was tried by Commiflion 5 the Lords Triers, ¢ after they were with. Stare T,
drawn, confulted with the Lord Chief Juftice four feveral Times, and Vo3 5795
al{o fent to confult with the Lord Steward. Yet, notwith{tanding this arf‘b‘ff“'
Precedent, the Judges ¢ refolved in the Lord Morley's Cale, who was f30t
likewife tried by Commi(lion, that if afrer the Lords ware withdrawn ¢ {,}‘%“
they fhould fend for any of the Judges to defire their Opinions on a Poing Par. =. Vel
in Law, and the Lord Steward fhould permit them to go, they would [ £ 1or
tell the Lords, if they thould ask them any Queftion, that they were not 32?.*.7?‘1‘;‘;.
to give any private Opinion, without’ Conference with the reflt of the ¢ Ky, 540
Judges, and that openly in Court. Bat they refolved ehat if the Lord
Steward fhould ask them any Queftion in open Court, tho' in the Abfence
of the Prifoner, they would anfwer it, becaufle they are call’d to affift the
Court, and the Demand of any Queftion in fuch Cafe is to be refer-
red to the Difcretion of the Lord Steward.

Seif. 23. When a Peer is tried before the Houfe of Peers in Patlia-
ment, the Lord Steward & withdraws with the reft of the Lords, and e sue 14
confults with them. e, Vol. 3.
| Self. 22, As to the eighth Point, iz, Whether the Court may be ad- F 679
journed : It is agreed, B That where a Peer is tried by the Houfe of Lords b Scare Tri.
in full Parliament, the Houfe may be adjourned as often as there is Oc- 2% Vol. 2.
cafion, and the Evidence taken by Parcels: Alfo it hath been adjudged ?254';:’2;;'
That where the Trial is by Commillion, the Lord Steward, after a Ver: "'R?u?ﬂw. >
dict is given, may take Time to advife upon it, and that his Office con- Colle&ions,
tinues 'till he has given Judgment. Alo it was ¥ (aid to have been a- e ;c'_ Vol
greed by the Judges in the Lord Daere's Cafe, That on fuch a Trial the State Liials,
Court might be adjourned, and thar if the Lords Triers did not agree, it ?f;’fh::f‘“
was holden by fome they onghe to be kept together all Night, and,by 632, feems
others that they might to go to their feveral Houfes. But it is (zid, &7
I That there is no Precedent of the Lords Triers ever having (eparated upj Bgflﬁiosgr:
on a Trial by Commiffion, after the Evidence has been given for the 622 in2Kes
King; and it is faid to have been = relolved by all the Judges in the bon i
Cals of ol , S . A8 very _fafnc‘
aale of the Doke of Norfolk, That the Peers in {uch Cafe muft conti- Caft it is fuid
nue together “till they agree to give a Verdi@, and the like was o ad- e the cogn
judged by the Lord Steward in the Lord Delasere’s Cafe. hotden,

s 18¢accTrialy,
Vol ;. £.678. Bucfee Moor, 613 ™ 3 Infk. 30 in the Mugin.  ® Staee Tiials, Vol g, f ;s";;tto %Zi;

Q994949 CHATP
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CHAP XLV
Of Trial by Battel.

! Finch of  Secy, I.A Trial by Battel, at the ? Defendant’s Choice, is allowable in

g‘.‘,‘,"_’{?","?ﬁ_ Appeals ® of Treafon before the Conftable and Marfhal, and

Lecer £ in Appeals ¢ of Felony, whether by Appetlants or 4 Approvers.
Flewdib 1. Gt 2. For the Manner of waging Battel in an Appeal of Treafon,

-cltl,',jﬁ' ,f;f?' being according to the Civil Law, I thall refer to Rujbworth's Collections,

puis, ch. 2. Part, 2, Vol 1. fol. 112, 10 128,

?2;:9{}.9”, Sect. 3. When an Appelice of Felony wages Battel, he pleads ¢ that

ch23.6& 29 he is Not guilty, and that he is ready ro defend the fame by his Body,

cromeeJuand then € fiings dowa his Glove, and if the Appellant will join Battél,
Beo. Buc e, De replies, That he is ready to make good his Ay peal by his Body upon

15 the Body of the Appellee, and takes up the Glove: And then the Ap-
i;“;ﬁ' Fot pellee Tays his 8 right Hand on the Book, and with his left Hand takes the
Cio Eriz. 59. Appellant by the Righe, and b (wears to this EFfe&, Hear this thou who
BlL2% o Caleft thy felf John by the Name of Baptifm, that 1, who call my fif Tho-
Dyer iz bl mag by the Nume of Baptifm, did not felonioufly murder thy Father W .by Name,
5. P.C195. (onthe  Dayof inthe Year of  at B)as you furmife, nor amt any way
Sh'L ¥ guilty of the faid Felomys fo help me God, (and then he fhall kifs the Book

and the

Bocks cited and {4y} and this I will de end againf? thee by my Body as this Court foall award.

o che nthee And then the Appellant lays his right Hand on the Book, and with his

Chiprer.  left Hand takes the Appellee by the Right, and {wears to this Effe&,
“ Reft. Bot Hear this thou who calleft thy felf Thomas by the Name of Baptifm, that thon

820 Yo, felowionfly(on the  Day of  “in the Year of at B) didll murder my

9o 3r.b  Father W. by Name, [o belp me Glod, (and then he fhall kifs the Book and

;C“‘{ £z (ay) and this I will prove againfd the by my Body,as this Court foall avard, And
Rznprirfr.’;,',. then the Court thall ! appoint a Day and Place for the Bartel, and in the

phy-soplio.mean while the Appellee hall be kepe in the k Cultody of the Marfhal,

Dyeni= and the Appellant (hall find ! Sureties to be ready to fight at the Time and

gH 43 pl.14. Place, unlefs he be an Approver, in which Cafe m he thall alfo be kepe

Lo €178 by the Marfhal,  And the » Night before the Day of Battel, both Par-
Ficz. Core.  ties (hall be arraigned by the Marfhal, and fhall be brought into the Field

385. before the © Juftices of the Court where the Appeal is depending,at the Ri-

Fiw tH S fing of the Sun, P bare headed, and bare legged from the Knee down-

8 Bro. Bsuiel, wards, and bare in the Arms o the Elbows, and armed only witl Baftons
. s o, a0 Elllong, and four cornered Targets, and before they engage they fhail
9% 3 both take this 9 Oath, Hear this e Juftices, that I, A, B. have meither eat
17 A pL v wor drunk, wor done any Thing elfe, nor any other for me, by which the Law of
I;E g‘_d‘ 32 God may be depreffed, and the Law of the Devil exalted. And then after * Proe
Bricran, 41, Clamatton for Silence under Pain of Imprifonment for a Year and a Day,
SPC 178 A,

b flers. B 1. choy3q. (=& 28,29 9H. 4. 3. pl. 16, 17 A pl. 1. Bro,Bateel, 1,6, 17 Ed. 3. 2. pl.8. Brit.
ton, 41. Bealt B 3. cho2r. feth 2. T Raft Enr. g2.b, pl. 2. S.PyC 138 B. % Fleta, B. 1. ch. 33. feft. 28,
Raft. Ent.42. 5. pl. 2, il 43 pl.16. S. P.C.178. Bro. Batrel, t. Firz. Coro. 28, y51. ! Fiera, B. 1. ¢h.
$4. et 28. oH 4. 3.p1 18, 17 APl §.P.C. 178 Lett. B Firz Cor. 78, 114, Brn. Bartel, 1,6, 17
Ed,3.a. pl.6 B, B.3 ch.2r. fel. 3. fays thar bath Parties thall be kept in Cultody. ® Raft. Ent. 41 b, plL
2, 49 H.4. 3. pl-r6. Bro Bartel, r. *Fleta, B. 1. ch. 34 .feft. 30, 31, Dyer, jor. Bro. Bamel, 15, S P. C,
177,178, Bralt. B 3. ch 21 fell. 4, 5. Brict. 0. Cont. 37 H. 6. 20, P Britt. g1. By fome the Appellant’s
Head thall b covered. 9 H. 4 3. pl. 16.' Bro. Bateel. 1, Fide 1 H. 6.6. 4. Dy. jo1, ‘Fletl, B. 1. ch. 34.
feét. 30. Dralt. B. 3. cb. 21, {e& 4 Brite.f. 40, ¢ Fleta, B, 1. ch, 34, fc& 31.

I &,
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&c. they {hall begin the Combat, wherein if the Appeliee be fo tar van-
quithed that he canvot or will not fight any longer, he may be adjudged
to be * hanged immediately; buc it he can maintain the Fighe "till the
Stars appear, he fhall have > Judgment to go quit of the Appeal. And ;S P.C 370,
if the Appeliant become Recreant, that is, a Crying Coward or Craven, g, 5 b
the Appellee (hall not only recover his Damages, but may alfo as it sccordingly.
t cems, plead his Acquittal in Bar of a fublequent IndiGtment or Ap- 19 f1. 8. 3.
peal, and the Appellant © thall for his Perjury lofe his fiberam Legen. Lira, Cocw.s.
Yee if there be other Appellees in the (ame Appeal, it hath been adjudg- Bro.Coro.gs.
ed, ¢ that it thall fill {tand in Force againft thear But for thefe Mac. 2228 Bt
ters I fhall refer to Ch. 24. Sed. 23. '
Seit. 4. In Appeals each Party mult fight in proper ¢ Perfon, and not b;.rfi“’: per
by Champions. And thercfore if the Appellant be under an apparent pa’ o
Difability of fighting, as being a f Woman, orins Hol?r Orders, or un- 3 Inft. 221,
der ® Age, or of the Age of ! fixty, ¥ or maimed, or ! blind, he may f}i‘f:%é’},
counterplead the Wager of Battel,and compel the Appellee to put him- Ba&. p.,.
{elf upon his Country, ™ Alfo if an Appellant become blind by the A& bt fe&s.
of ‘God after be has waged Battel, the Couort will difcharge him of the t Swpra, ch.
Battel; and in fuch Cafe itis 2 {aid that the Appellee thall go free. 23. Se&.140,
Seit. 5. Alfoifa Peer of the Realm, and much more if the King a3
bring an Appeal, the Defendant thall not be admitted to wage Battel,by FuzCor. ot
Reafon of the Dignity of their Perfons. Flers, B. 1.
Sect 6. Allo the Citizens of London have a (pecial P Privilige by M3+f&3
Charter, that in Appeals brought by any of them, there thall be no Wa- < » Infh.221q
ger of Battel, €o. Lit. 6.bs
Seet. 7. Allo any Plaintiff may counterplead a2 Wager of Battel, by 4 iz, Coros
alledging fuch Matters againt the Defendant as induce a violent Prefunip- ¢8.
tion of Guilt; as in an Appeal of Robbery, by fhewing 9 that the De- . Finth of
fendant was taken with the Manner, & ‘And in an Appeal of Death, Liw 421,
that he was found lying npon the deceafed with a bloody Knife in his e ik
Hand 5 and in any Appea! by hewing that the Defendant being under an 3 Tt 2er
Arreft for the Crime charged againft him,  brake the Prifon, or ¢ efcaped, Plow Com.
nnle(s fuch Breaking or Efcape be ¥ pardoned. For the Law will * nat ob- %—”’,‘i;,l;‘w
lige a Plaintiff to make good his Accufation in fo extraordinary a Man- pais, ch. 1.
ner, when in all Appearance he may prove it in the ordinary Way. Itis && s
alfo a good Counterplea of Battel that the Defendant hath been * indict-

fReilw. 110/

ed for the fame Fa&, vnlels the Indi@ment were infufficient. pl 5.
Sect. 8. Itis enalted by 6 Ric. 2. That the Defendant fhall not be re- fﬂf;:}cﬁ‘;ﬁ
cetved to wage Bateel in an Appeal of Rape. 3 P.C.i8:y
etr. A,

& Biirtom, 40, ® Keilw. 120, pl. 66. Finch of Law, 433. Firz.Droir, 3. 8.P.C.60. Lett.D. r8c. Letr, A.
11 Ed 4. 30.a. Flku, B. 1. ch. 34. (e 24, - S.P.C. 82 Lete. D 180 Letr, A, Firz. Coro, 395, 42 Bd 4,
20,2, Thiale per pais, ch. 2. feft 19. Flets, B 1, ch. 34 ft&. 25. ¥ Finch of Law, 323, Fitd. Corn. 330,
168, 5. P.C. 180, Lett. A 22 Ed. 4. 20.2. Trials per pais, ch. 2. feft. 19  Flera, B 1. ch, 14. {+&, 3¢,
! Firz, Droir, 5. 3 Inft. 158, 159, W Rirz. Droir, 57 3Infh 158,155, ®31aflt, 168, t59. °Finchof Lawy
4%3. 8. P.C.i52. Lett. A, Plow Com 335.5. Fleta, B 1 ch. 34. [t 25. #S, P Q. aBo. Lete. €. Ficz.
Coro. 135, 187. 9 Finch of Law, 412,423, S§.P. 7 179. Fitz. Coro. 100, 19§, 144,157, 230, 268, 395. 4
Al pl.1. 2:Ed 4. 19 b. Bro Battel, 5, 7. Appeal, (14, 20H. 7. 8. pl. 18 pids fupra, ch. 1y {8k 41,
T Binch of Law, 179, § P.C 179. Fitz. Coro. 411, ' Finch of Law, g¢22. S P € 180, 1 ALl pl- 3, 6.
Hob. 82. Fitz. Coro. 154, 157, 164. 251,381, ¢ Finchof Liw, 422. Hob. 82. 8§ P. C. 80. Bro Batrel, 3.
1 Allpl. 8. Fitz. Coro. 164,251, ©§. P, C. 184, Hoh. 82, Firz Coro. 154, 281, Bro Bare=l, 3. 1 AL plgs
* Trials per pais, ch. 2. {ef.19. ¥ Finchof Law, 412, 22 £d 4.19.b. Bro. Bactel, 7, 1. Appeal, 514, 30
Ed. 4.6 pl. 5. Raft.Eet. so. pl 1o,

CHAP
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CHAPDP XLVL
Of Ewidence.

Seff. 1. S to the Nature of Evidence, fo far as it more particolarly

concerns Criminal Cafes, baving premifed thae it is a fettled

*Sure Tri. Rule, That in Cafes of Life no * Evidence is to be given againft a Pri-
;“;?‘;"";;{_- foner but in his Prefence 5 and that it bath been ® adjudged, That no
¥ gir Hienry Bill of Exceptions is grantable on an Indiétment of Treafon or Felony,
Vane's Calt, the Statute of Weflm. 2. 3. com aliquis implacitatus, &ve. proponat exceptio.
Sare ?';3';: nem, Cre. having been never thought to extend to any fuch Cafe, it be-
wherein it is ing plain that it could not but caufe an infinite Delay of Juftice, if it

Gidthatluch (honid 5 I fhall more tully confider the following Points,
Bl never

Was nar

ough to be 1. How many Witneflgs are required in Criminal Cales,

;';”g:;r':la' 2. What is to be allowed as Evidence.

Cafe, and a5 3. Who may be Witneffes.

::Lsmfs(';’i[;‘ 4. In what Maoner the Witnefles for the Defendaat are to give
1 Sid 8s. their Evidence, . . .

1 Keb. 384, 5. Whether a Defendant have Right to Procefs to bring in his Wit-
;)ticerlt;s fo neffes.

holden thit 6. What Evidence maintains an Indi&tment, &e.

it is not gran- 7. What may be given in Evidence on the Part of the De-

table on any
Indi@tment;  fendant.

end a5 it is

reported it Seff. 2. As to the firft Point, »iz. How many Witnefles are required
and Kely. 15. in Criminal Cafes: Having already endeavoured to fhew that the Com-
Thaicis mon Law did ¢ not require any certain Number of Witnefles for the
?nmj;”ét:i_ ¢ Trial of any Crime whatfoever, I fhall only add in this Place, That it feems
minal Cafe  to have been the more * prevailing Opinion, That 1 4 E. 6. 12, and 5
;’;,:‘f’]:’r‘;’ & 6 E, 6. 11. which required two Witnefles in Treafon, were not re-
4. pealed by 1 & 2 P.& M. 10, which ordered that all Trials of Treafon
;:éh':;; thould be according to the Covrfe of the Common Law ; and therefore
“ILP oage. that it was 1]l neceflary in all Trials of High Treafon, not concerning
and the Au- the Coin, to have cither two Witnefles to the ¢ fame Overt-A&, or one

thorities ci- - y4x4 0605 1o one, and another ¢ Witne(s to another Qvert-A of the fame
ted tothe oo ¥ b ) ¢
ther Parts of Kind of Treafon, or at lealt one Witnefs to an Overt-Al, and f another
this Setion. o 2 material Circumftance to prove it. In Relation to which Matters
%’:;le.t;;il. the Law f{eeming to be fettled by 7 € W, 3. which is exprefs, That no Per-
1.€,180,183, fon fhall be indided tried or attainted for High Treafon, but wpon the Oaths of two

E}G;BVE;I. * Lawful Witneffes, either both of then tothe fame Quers- Al jor onc of then 10 one,
and fupra, ch. and the other of thens to another Quert- A of the fame Treafon 5 it will be need-

ae 2191

1]‘}70,- ,|,,;J Scarutes, and their Expofition, Scech. 25, 28t rg2 ta 138, ¢ Raym. 407, 428, State Trialy, Vol. 2,
£ 513 Vol 3. fol. 688, 689. = State Trials, Val.v. f. 697, 723, 114. Vol 2. f, 517,695,785 819. 830. VoI,
3. f. 149,156, 228 Val. 4. f 86, 84,85, 117. Raym, 407, 408, Kely. g- P State Trials, Vol. 2. f 408, Vaol,
3. f. 22% 219,683, 685, 894 to gor. 928, 529 9jo.  Hide State Trials, Vol 1. f. 636, Bat Stare Trials, Val,
1. f. 180, 181, ’tis holden that Circrmitantisl Evidence alene is fufficient, 74 ch. 25, {8 136 to 148,

I lefs
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lefs at chis Day to examine how far thefe Opinions were reconcileable
with 1 Ph. & Ma.

As to the fecond Point, viz. What is to be allowed as Evidence in
Criminal Cafes, 1 {hall confider.

1. Where the Confeflion of the Defendant or the Depofitions of
others out of Court may be allowed as Evidence,

2. How far Hearfay is Evidence.

3. Whether Similitude of Hands be any Evidence in Criminal
Calfes.

Seif. 3. As to the fitlt Particular, viz, Where the Confeffion of the
Defendanr, or the Depofirions of others, out of Court, may be allowed
as Bvidence: It {feems that the Confeflion of the Defendanr himfelf, whe-
ther taken upon an » Examination before Juftices of Peace, in Purfuance of *H. P. C,
1 & 2 Ph & M 13 orof 2 & 3 Ph ¢ Ma 10. upon b a Bailment or 193262363,
¢ Commitment for Felony, or taken by the Common Law uponan Exami- Seare Trials,
nation before a Secretary of State, or other Magiltrate, for * Treafon, Vol 1. fol.
or ¢ other Crimes, not wirhin thofe Statates, or in f Difcourfe with pri- Eff's‘;_]' 3
vate Perfons, hath always been allowed to be given in Evidence againft | .
the Party confefling, but & not again{t others. ,j“g’;;t_css-
Sef?. 4. Alfo it was b holden, That two Witnefles of a Confeffion of sg, 6o, 61.”
High Treafon, upon an Examination before a Juftice of Peace, were fufs | 3474 <t
ficient to convict the Perfon o confefling, within the Meaning of 1 E. 6. SR
12. and § & 6 E. 6. 11. which required two Witnefies in High Treafon, ,¢. .
wnlefs the Offender fhould willingly without Violence confefs the fanse; But this is als, Vol. .!},
remedied by 7 W. 3 3. which requires two Witnefles, unlefs the Party fhall 87,181, 963.
willingly, withost Violence, in optrn Court confefi, &re. Buancias
Setf. 5. It feems ao eftablithed Rule, that where-ever 2 Man's Con- Kely. 18,

feffion is made Ufe of againft him, it muft all be taken together, and not

¢ 5 Mod.16g,
by Parcels. 165.
Sert. 6. It feems ¥ fettled, that the Examination of an Informer taken Strte Trials,

upon ! Qath, and * {ubferibed by him either beforea ™ Coroner upon an “,,j;”;

Inquifition of Death in Pur{uance of 1 & 2 Ph, & M. 13. or before® Jufti- fot. 31, 132,
ces of Peace in Purfuanceof 1 &2 PA & M. 13. and2¢h 3 P.&& M. 10, iy, 4,5,
upon a @ Bailment or P Commitment for any Felony, may be given in pl. so.
Evidence at the Trial of {uch Inguifition, or of an Indi&ment for the H: ¥ C 5oz
fame Felony, if it be made out by Oath to the Satisfadtion of the Court, 93

that fuch Infarmer is 9 dead, or unable tor Travel, or kept { away by the j;iifh{-rl{i,]wg.
Means or Procurement of the Prifoner, and that the Examination offered v, ; ()"

in Evidenceis the very {ame ¢ that was {worn before the Coroner or Juflice, §, o
without any Alteration whatfoever. Vol 4-.33.
¢¢ the cops

erary pradiifs
ed Srate Thiials, Vol. 1. in Sir Jerv. EMis's Trial, and in Throgmorron’s Trial, fol. 40 to 56 Doke of Nnv-
folk s Tiial, fol, 3 ta 85.and 97, 98 Other Tizals from fol. 113 to 122 Earl of Eflex’s Trial, 167, 148, Sis
Walter Raleigh's Trial, fol. 177- 178, 181 1 Kely. 18, Supra, ch 29. 5c&. 142, V5 Mod 165, Cone. Sare Thisly,
Vol 1. fol. 53. Throgmoren’s Trial. * Kely, 65 H P.C. a6, 363 v Lev 182, Salk 281 pl 8 2 Keb. ag.
Fide Cro Bl gor. Dalt.ch, vin, 112, 113, State Trials, Vol 1. folo 265, I P. € 262, 265. THLP.C 262, 263,
w gupra, ch. g. Seft. 31. 2 Jon. 53. ¥ See the Books sbove.cited ; but 2 Jon, 3. "tis adjudged that Depofitions bew
fore a Coroner may be cead, but (3id that thole taken before & Juftice of Peace coninno Cafc beread. ° Supra, ch.
15.5:& 59, 60, 61, ¥ Sapra, cho 14 Selt 1. KTy, §5 0 Lev. 182, 1 Kebo g plogo H # €. 263, 7 Kely. o5,
M Kely. 55, in Harrifon's Calk, State T'rials, Vol 3. t. 941, luch an Examination was read in Evicence, upan
Pronf that the Witnsfi bad been enticed away, tho’ it did not dive&tly apprar to bave been done by the Procu.es
ment of the Prifoner. *Kely. 55, 2 Kebo1g pl 39 B P.C. 265,

Rrrrr Sect. 2,
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*Eqy 55 Sect. 7. But it hath been 2 adjudged, that it is not (ufficient to au-
thorize the Reading fuch an Examioation, to make Oath that the Pro.
fecutors have ufed all their Endeavours to find the Wirnels, but cannot
find bim,

b Rl Re Sect. 8. Alfo it hath been b adjudged that Depofitions taken before a

J60, 461, Coroner upon an Inquifition of Death fuper vifum corporis, cannot be given

pide s $:d.  in Evidence vpon an Appeal for the fame Death, becaufe it is a different

5 8 Profecution from that whercin they were taken.

plsa. . ‘e 9. Thereare many € Inftances in the Reigns of Queen Elizabeth

:f“{fnfi" and King James 1. wherein the Depofitions of abfent Witnefles were allow-

Dukeof oy, €4 @s Evidence in Treafon and Felony, even where it did not appear but

folk’s Trial, that the Witnefles might have been produced vive once. And it was ad;udg-

f5s Abing: ed i the Earl of Strafford’s Trial, that where Witnefles conld not be

118,19 produced wviva wece, by Reafon of Sicknefs, &-. tht:lr Depofitions might

Udats Tiial, be read for or againft the Prifoner on a Trial of High Treafon, but not

Tl 145049 where they might have been produced in Perfon. And it wasadmitted ¢ in

'{_:-:'; Tiiat, the Lord Strafford’s Trial, that the Dep{gﬁtionstal;_en ll:y'a \:i\fitncgs before

ok 166. g Joftice of the Peace might at the Priloner's Defire be read at the Trial,

z‘,r_-:z?,!':“ injorder to take off the Credit of the Witnefs by fhewing a Variance

Tiislfol18+, between {uch Depofitions, and the Evidence given in Court wiva zoce,

pha. and the And for the fame Reafon it {ecms £ agreed, That where 2 Witnefs at one

mitred inthe Tr1al varies from his own Evidence at another, in Relation to the fame

}:sgféla:d;m ]M::_:tcr, tuch \}?:srirarn:edm’_ratyi a;lfo be given in Evidence to invalidate his

ais End & eltimony at the {econd Trial,

ment fora Seff. ':Z. But it ¥s §; {aid to have been adjudged in the feventh Year of

b Will, 3. by the Court of King's Bench upon Advice with the Juftices of the

Srare Trizls, Common Pleas, upon an Indictment for a Libel, that Depofitions taken

Vol. 1. fol.  hefore a Juftice of Peace relating to the Fa&, could not be given in Evi-

i Ray dence, tho the Deponent were dead 5 and that the Reafon why fuch De-

St.fford, fol. pofitions may be given in Lvidence in Felony depends vpon the Statutes

e 53610 of Ph. & Ma. And that this cannot be extended farther than the parti-

St Tvi cular Cafe of Felony. But in the Report of this Cafe in 58 Mod, it is

a's, Val. 2. fajd that the Realon why fuch Depofitions could not be read, was becaufe

fol, 6212 tn . ]
627,644,647, the Defendant was not prefent, when they were taken, and therefore had

851 not the Benefit of a Crofs Examination.
;‘:IV"" » £ Sef7. 11, However it was b agreed in Sir Fobn Femwick's Cale, that the

fsare T Information of a Witnefs taken upon Oath before a Juftice of Peace, be-
als, Vol 2. £ ing joined with the Evidence of one other Witne(s only viva voce, could

34334%5%%, 1ot in the ordinary Courfe of Juftice, 2mount to fufficient Evidence with-
see Se&. 12, in the yth of W. 3. which requires two Witnefles in High Treafon ; and
f,j:’};; 286, therefore it was thought neceffary to proceed in that Cafe by Bilt of At-
sea 2" tainder in Parliament, whofe Power can be reftrained by no Rules but

§ s Mod.165. thole of natural Juftice.

g’:’f:ﬁ{f’?g:“" Seff. t2.  And in the fame Cale it was i agreed, that the Evidence

s24t0 531, given by a Witne(s at one Trial, could not in the ordinary Courfe of
LA ?uﬂice be made Ufe of, againft a Defendant on the Death of foch Wit-
a.fol.420. Nefs, at another Trial.

and Vol, 4.
fol. 261 .:ml 2 Rol. Rep. 460, 461, "'6cate Trials, Vob 4. £ 237, &e ! State T'rials, Vol. 4. fol, 265 to 1712,

Vide fupra, Se@x. 9- 1 5id 315, 2 Keb. 384.pl. §4.
Se¢t. 13.
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Segt. 13, Allo it {eems clear that Depofitions taken in the Spiritual
Court in a2 €aufe of Divorce for a Forcible Marriage cannot * be given *1.p. ¢.
i-n}fvidence upen an Indiftment for fuch Marriage on the ¥ Statute of .“'?:d 2
3 H 7.2 A

Setf. 14. As to the fecond Particular, »iz. How far Hearfay is Evi- o

dence: It {eems # agreed, That what a ® Stranger has been heard to *Sare Tvi.
fay is in Stri@tnefs no Manner of Evidence either for or againft a Prifo- 8% Vol =
ner, not only becaufe it is not upon Oath, but alfo becaule the other 5:353;8:";:;
$ide hath no Opportunity of a crofs Examination 3 and therefore it feems 823, Vol 3.
a fettled Rule, that it fhall never be made ue of but only by way of in- fol a1, 210,
ducement ¢ or Iluftration of what is properly Evidence 5 yet it feems 4 Vot & 33
that what the Prifoner hath been heard to (ay at another Time may be } ¥4 fupra,
given in Evidence for him, as well as againft ¢ him, and allo what ccgef,fc'm
a ¥ Witnefs hath been heard to fay at another Time, may be given in 2ls. Vol o.f.
Evidence in order cither to invalidate or confirm the Teftimony which 329:3:8352
he gives in Court. vt

elf, 15, As to the third Particular, viz. Whether Similitude of Hands 144135209,
be any Evidence in Criminal Cafes : [t is obfervable that this with other ;Jf‘;%l‘ *
Circumftances in { Algernoon Sidney’s Cafe was ruled to be good Evidence * Sne Triv
of his having written a Paper charged againft him as an Overt-aft of High ' Vol 3£
Treafon : Yet in the Trial of the feven & Bithops, the Court was divi- < ¥z fagra
ded in Opinion, whether Similitode of Hands were Evidence of the De- 5-& ;. _§
fendants having figned the Paper charged againft them as a Libel; and },55¢, 7"
the Parliament having declared an Opinion in the Rever(il of Algersoon fol. 519, 80,
Sydney’s Attainder, that Comparifon of Hands is no Evidence of a Man's §23- Vol 3.
Hand-Writing in Criminal Cafes: It (cems to have been generally holden ::;fﬁ;?

h fince that Time, that is not Evidence in any Criminal Cafe, whether 429 Vol «.

capital or not capital. oy hesh
. . . . . Vide Supray
As to the third Point, viz. who may be Witnclles in criminal Cales, ?fs& 9-$5=.
rare -
1 thall endeavour to thew, als, Vol 3.
) f. 213, 216,
1. Whether a Husband or Wife may be Witneffes for or againft {22623
Stete Tris
one another, als, Vo, g.
2. Whether a Judge or Juror may be a Witnefs. fol. 762 w0
3. Where an Accomplice in the Crime charged again{t a Prifoner 1% 4 Seace
. . . . ate
may be a Witnefs againft him or for him. Trials, Vol,
4. Where a Perfon_fhall be difabled to be a Witnefs in Refpect of 3 f"'vas;‘v
his having been attainted or convited of a Crime ro%"z?,f;:,'.

5. Where it is a good Exception againft a Witnefs that his Intereft 2nd Fiancid's
is concerned. Trial,
6. VWhat otber Exceptions are good againft 2 Witnefs.

Seit. 16.  As to the firlt of thefe Particulars, viz. Whether a Husband

or Wife may be Witnefles for or againft one another: It feems ! agreed, ¢ Co. Lite 6.
That the Husband and Wife being as one and the fame Perfon in Af- b
fedion and Interett, can no more give Evidence for one another in any Cafle 2;;":,‘, ‘f’r'
whatfoever than for themfelves; and that regularly the one thall not be H P C.ag5.
admirted to give Evidence againt the other, nor the Examination of the [ 5roWnl47.
one to be made Ule of againit the other, by Realon of the implacable Dif- Rauyrr:‘lo,n;.“i
fenfion which might be cauled by it, and the great Danger of Perjury Kb 401.

from taking the Oaths of Perfons under fo great a Biafs, and the extreme Elr'.::?r,i,[,,

5 Hard- Vol. 4. fok.
scf.
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‘Ragm 1. Hardthip of the Cafe: And therefore it hath been 2 3di“d5ﬁ'd: That the
ad the tame Lysband cannot be 2 Witnefs againft the Wife, nor the Wife againft the
Poimtwisad o dend, to prove the firlt Marsiage on an Indi&ment on the Statute of

witted in . .
Fiidips 1 b Ter 1. 11, for a fecond Marriage. Yet © fome Exceptions have

Trial, been allowed to this general Rule in Cafes of evident Neceflity, as in

f/-‘:j‘“ft!i;':;. the Lord @ Audley's Cafe who held his Wife’s Hands and Legs while

(e b1 his Servant, ‘by his Command, ravifned lflerj:, or where a Man is jndiét-
g’f""lg’,;j.m( ed for a € Forcible Marriage againft the t Purport of_; H. 7. or where
either a Husband or Wife have Caofe to demand # Suretics of the Peace

1, There s

in ()pinion [3 @‘
againft the other, e

ta lus. . -
Lliutdzai‘él ) Set. t7.  As to the fecond Particular, viz. Whether a fudge or Juror

Wife may e may be a Witnefs: 1t leems h agreed, that it is no Exception againtt a

Y:fi,gacir;:_a. Perfon’s giving Evidence either for or againlt a Prifoner, that he is ong of
Svother in  the Judges or Jurors who are to try bim. And in the Cafe of T Hacker,

Treafon, but e "of the Perfons in the Commilfion for the Trial canie off {rom the
,‘E‘Zd‘]i’,‘;g:‘? Bench, and were {worn and gave Evidence, and did not go up to the
- ¥ * »

1 Browal.47. Bench again during his Trial.

Sekebacs gurf, 18, As to the third Particular, viz. Where an Accomplice in the
sls, Vot. 1. . Crime charged againft a Prifoner may bea Witnefs again(t him or for him:

365,369, [¢ has been long fettled ¥, That it is no Exception againft a Witnefs
Hure. 116. i i1 f the fame Crime, if he ha

Rulbe. Col that he hath confefled himfelf guilty of the la me, ave not
Xeétions, part been 1 indifed for it; for if no Accomplices were to be admitted as

2 Vel. 1.6ol. yarisneffes, it would be generally impofiible to find Evidence to convitk
Bat this Cafe the greatelt Offenders.  Alfo it hath been often ™ ruled, Thae Accom-
isdeniedto  plices whoare indicted, are good Witneflcs for the King, until they be con.

I]?:a;‘r::’;. victed. Alfo it hath been v adjudged, That fuch of the Defendants in

*Cro.Ca388. a1 Information againft whom no ¥vidence s given, may be Witnefles
Tue Tl for the others. It hath been alfo ©-adjudged that where 4. B, and C.
Ol 4 . - - . . .
85,5 are fued in three feveral A&tions on the Statote for a fuppofed Perjury in

3 Kebo 193, their Evidence concerning the fame Thing, they may be good Witncflcs

pl. 43. . s h
Ysee B 1 oh, 10 {uch A&ions for one another. ) )
4:." e Setf. vg. As tothe fourth Particular, viz, Where a Perfon thall be dif-

$8B. 1. ch. Jp1ed ro be a Witnefs in Relpect of his having been attainted, or con-

fo, 5 . . HY . %
fhot & Vidted of a Crime: It feems agreed, That a Conviion, and therefore a

*Sure Trie Gpior; an Attainder, or Judgment of P Treafon, 9 Ielony, ¥ Piracy,

als, Vol 2, £ . . b . X -
fol. 257, 633, | Pramunire OF + Perjury, or of Forgery " on 5 Eliz. and alfo a ¥ Judg

674. ment in Attaint for giving a falfe Verdi, orin Confpiracy at the Suit of
Krsl;:] >y the King, and alfo # Judgment for any * Crime whatfoever to ftand
;] id e Pillory, or to be whipt or branded, being in a Court which had

i;{rzg{_:l a9 ]urifdi&iop, are good Caufes of Exception againft a Witnefs, while
als, Vol. 1. £. they continue in Force.
96, 696, 697, . Vol. <. fol ot Hale's ot
723, Vol 2. fol. 334, sor. Vol 3. fol, 161, 217, &¢ 595, 668, G69. ol. 4. fol.13, 33-V~N ale’s Opinien ta
the contrary argucnds. Stare Thials, Vol. 1. fol. 724. #nd Biafton. 118. b ! Srate Trials, Vol, v fol g6. Vol. 1,
fol. sat. m Srare Trials, Vol 1. fol 966, Vol 4.f 12. Kely. 7, 18, 3 Krb.°136. pl 70 Fide Vol. 1. fal. Sy9,
n g Sid. 237. pl g Peds Triuls per pais, 148. Style, 4c1.-12 AflL 12, Savilo3q. %2 Rt?_l. Abr. 685, pl. 3. !5 Mod,
16, Kely. 3z @Raym. 369 Co. Lier. 6. b, 2 Bulft 154. r 2 ol Abr. 686, H.2 3. r Co. Lize. 6 b, 4 Reyn. 32,
mfra, §. Scft 22, 23, Suprs, Ch. 37. Se& 52. Co. Lit. 6. b. £ P. C.263. * Co. Litt. 8.b. Pude fapra, Ch 43,
Scft. 25, 33 L6 55 plo4s. Bue H P C, 263, ris faid in general that one artaint of Fargery cannat be o Wic.
uefs X Co. Litt. 6. b 2 Roll. 684, pt. 4 ¥ 33 H. 6. 55.pl 45- 24 E 3. 34 Pl 34 Fide fapro, Ch. g3. Selt. 25,
B. 1. ch 72 §& ¢ Co. Lite. . b Buc H. P. C 263. 'tis faid in general that ene attaing of Counipiracy cannot
be a Witnefs, * That it is not material whether {uch Judgment wese altually execared. 2. Salk. 689. 5 Inft. 219,
1 Lev. 426, But Co. Lire. 6. b, Kely. 37, 38. H. P. C. 263 5 Mod. 75, 76 frem to meke the Exccur;?f: of the
Judgmene meraial. * 2 Suik.68g. 3 Lev. 426, This Point is made Ruere, 5 Mod. 15,16, 75, 76 Anditisliid
that by the Civil and Canon Law no fuch Judgment difables a Witnels, uuleh the Narute of the Crime be infue
o, 3 Lev. 426, 427. 9 ¢ §id. 51 ploed. Raym. 32
2
Sect, 20.
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Seif. 20, But it is {} agreed, That no fach Convi&ion or Judgment f State Trial
can be made Ufe of to this Pourpofe, unlels the Record be actually pro- vol.. £ss,
duced in Court. Alfo it is a general Rule, That a ** Witnefs thall not Vola. fi307
be asked any Queftion the Anfwering to which might oblige him to ac- ‘{;3,‘,5{.3"_*5;”‘
cufe himfelf of a Crime; and that his Credit is to 4 be impeached on- Vol £132
ly by general Accounts of his Chara&er and Repuration, and not by :;ssr\art::?i}'
Proofs of particolar Crimes, whercof he never was convicted. 268, 4720

Sei#. 21, I {eems clear 2 at this Day, That Ountlawry in a perfonal Vels. £387,
Adtion is not a good Exception againlt a Witnefs, as it isagainft a Juror. 3%, ...
And that a Perfon convidted of Felony, who is admitted ro his Clergy comr. Rufhw.
and ® burnt in the Hand, is thereby re-enabled to be a Witnefs, Serelford,

Seet. 22, It feems © agreed, That the King's Pardon of Trealon or s?g,";,ﬁ;';;;
Felony after a Conviltion or Atrainder, reftores the Party to his Credit ; not sdmicted
Alfo it was holden by the Jate Chief Juftice ¢ Holt, That the King’s Par- [y 0551
don will remove a Man's Difability to be 2 Witnefs in all Cafes what- 4+ State Tri
foever, wherein it is only the Confequence of the Convittion or Judg- 2% Vels. .
ment again{t him, and not an exprefs Part of the Judgment, as it is in i'sol'.:.s?f’ﬁ;:
Confpiracy ¢ at the Suit of the King, and in Perjury on the Statute, 130 #ide
But this Matter € {cems not to be fully fetrled. o s,

Sect, 23, 1t hath been ¢ ruled, That a Conviftion of Perjury doth : Co. Lir 6.1,
not difable 2 Maa from making an Affidavit in Relation to the Irregu. Burszil-s.
larity of a Judgment. BenNotice oF

Sect, 24.  As to the fifth Particular, wiz. Where it is a good Ex- 2 Rol Abr,
ception againt a Witnefs that his Interelt is concerned : It feoms an {75 P+
uncontefted * Rule, in all Cafes whatloever, That it is a2 good Excep- rrary.
tion againft a Witnefs, that he is etther to be a Gainer or Lofer by the "f”P";'}» ch.
Event of the Caufes whether fuch Advaotage be diret and immediate, 3gjf:};§3§
or confequential only.  And this feems to be the Reafon why he who is ¥ sepr# ch.
Bail for the Defendant, 1 cannot be an Evidence for him without Confent, 37 ;Zﬂ“‘g'
Alfo upon the {ame Ground itis ¥ agreed, That he who borrows Ma- ©7 Gik. 514,
ney upon an uvforious Cantrad, cannot be a Witnefs upon an Infor- ';39-f_
mation for the Ulury (unlefs he ! hath paid the Money) whether fuch In- I}',"f,\;:_’;_
formation be brought by himfelf or any other ; for if in fuch Cafe a < B.r.ch 92
Man might be 2 Witnefs, he would in Effe¢t (wear for himfelf, by pro- 39
ving a Matter which may avoid his own Contralt. And upon the like chzqieg e,
Reafon it hath been ™ ruled, That he who by a Slight has been im- ® < S:lk 461,
pofed upon to et his Hand to a Note for more Money than he intended, 5 i 4.
ts no good Witnefs on an Information for the Cheat ; becaufe a Con- 15 Sid. 255,
vittion may be a Means to avoid the Note, by being made Ule of by #.5
the Party when fued upoa it, as 2 Motive to influence the fury, which pt. 17,
cannot well be prevented, tho'in Law it be no @ Evidence. And for the | SuceTrials,
like Reafon [ take it co be generally * agreed, That he whofe Property k?;('f'{‘;fé?;:
may be prejudiced by a Forgery, is no Evidence to prove it on an Indi&- = Rol Abr.
ment or Information.  And if it be a Forgery within 5 Efiz. a farther (35 PV *-
Reafon may be offered why fuch a Perfon cannot be an Evidence be- side = Keb.
caule he may have an Adtion on the Statute; and upon this Heafon a- 384 pl<s.
lone it hath been © adjudged, That he againft whom a Verdi& is given, Y;f;;ft;:ii;
cannot be a \Witnefs to prove Perjury in the Evidence. And yet it ap- the King and
pears from daily Lxperience, That P a Per{on beaten, and generally any P:’l"" L Sid.
other Perfon to whofle 2@ Damage a criminal Information concludes, is a ; Keb. 592,

pl. 34
1 Vent. 39 che contrary was roled in a ficonger Cale, by three Judges againlt rthe Opininn cFTwif’dcn_q. o Salle,
285 plor2. 1 Sidozas. Y Salk 283 pl rz. © 1 Rob Ab 6%5. pl. 4. and the fimc Point is raken for grant=d,
v Sid 257, pls. v Keb 836, plag. Fides Saik 283 ploaz. P2 Rol Abr 685, plos. 2 Keb g7a. pl 84,
st §id 237 pl 5. 2 Keb. 384, p) 54 572, pl B4 i‘Kfeb 836, ploaz. 1 Saik. 286, pl.2o. & Sid arr. pld.

S{Iff good
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gond Evidence to prove {uch Battery or other Mildemeanour, notwith-
ftanding the Objeftion that he may have an Adion. And cherefore, up-
on the Whole, the Rules of Evidence concerning this Matter feem not
to be clearly fettled,
sSuce Tei-  Seft. 25. YI: feems @ agreed, That it is no good Exception againft a
als, Vol 2. Wirneis, That he hasa Maintenance from the Kingy for EVEry one may
293,‘;’5;3]”' maintain his own Witnefles.  Alfo it hath been & adjudged to be no
btate Trials, good Exception again(t a Witnefs, That be has received a Keward for ha-
Vol—rvf-m, ving made a Difcovery of the Crime to be proved againft the Prifoner.
e ]O.]';," Alfo it hath been © Ruled to be no good Exception, Thata Witnefs hath
Vely. £121. the Promife of a Pardon or other Reward on Condition of giving his
{{23}_ :f;, Evidence, unlels fuch Reward be promifed by Way of Contra&t for gi-
Seate’ Iriais, ving luch ‘and fuch particelar Evidence, or full Evidence, or any Way
volz 133 in the leaft to biafs him to go beyond the Truth; which not being eafily
i?sfffff:“”:_' avoided in Promifes or Threats of this Kind, it is certain that too great
Bur $ir Mase- Caution cannot be ufed in making them.
:h;‘}'f:i‘]i"t"f Sec. 26, As to the fixth Parricular, oiz. What other Exceptions are
Opinion.  go0d again(t a Witnefs: It feems 4 agreed to be a good Exception, That
Kely 18- 3 Witnefls is an Infidefy Thatis, as 1 ¢ take it, That he belicves neither
?S’;im{i;_,*_ the Old nor New Teltament to be the Word of God; on one of
oo which our Laws require the Oath fhould be adminiltred,
oo Lie S0t 27, AMfo it is € certain, That want of Difcretion is a good Ex-
gfr;li iy ception againft a Witnefs; on which Account alone it & {eems, That
¢ pids Tuinls any Infant may be excepted againft s for in fome Cafes an Infant of
pcﬁfﬂ“;:is nine Years of Age has been allowed to give Cvidence.
pl. 23, Seif. 28. But it feems agrced, Thae ir is no good b Exception a-
;;}“P{;.";g;_ gainft a Witnels that he is an Alien, or Villain, or Bondman, (N
FBeowalay Sebl 29. As to the fourth Point, ziz. In what Manner the Witnefles
SsTriets {65 the Defendant are to give their Evidence : It bath always been i a-
3k avced, That the Evidence for the King muft in all Cafes be upon Qath,
2 Buitt 147, and alfo that the Evidence for the Defendant in an & Appeal, whether
sSuteldials oo ieal or not capital, or in an Indi@ment or Information for a ! Mifde-
?ZI;;?” mfanour muft alfo be upon Oath. And it is faid by Sit Edw. m (oke,
VOS2 Thot e vy read i any Statute, ancient Author, Bool-Cafe or Record, that
. [EI{)”{[};:; in Criminal Cafes the Party accufed fhonld _mr.)ﬁ‘zw_ I'P:z'mgﬁé{ ﬁvm:n for Zr:'m,‘ m-d
® Cro. Coo pherefore that there is not fo much as ﬁ:mnil_a juris againft it, An.d it is
Wy 4., latd by Sir 0 Matthew Haley That the-rc 5 no I-mo_wn Law againft it.
gr?:i-]![". i;!i. However there having been a conltant immemorial ¢ Practice not to {uf-
Vol 1 &35, for Witnelles to be {worn againft the King npon [ndictments of capital
}‘*,895";;?2 Crimes, * except in fome Cales [pecially provided for by Statute 5 and
H.P C. 264 the Judges being always tender of departieg from the fettled Prallice of
TR 3Bl glieir PredecefTors, and generally chooling rather to prefume it originally
Chjf'c' ¢h. 1. founded on fome Statute or other good Foundation, than to (uffer the
P Reafonablenefs of it to be aicely inquired inro, which might be an Inlet
to endlels Uncerainties, ic was thought neceflary to enatt by 1 dwre .
Par. 3. Thar after the swelfth of Tebruary 1702, cvery Perfon who fhall be
produced ov appear as @ Witnefs on the Bebaly” of the Prifoner, before be or jhe
be admitted to depofe, or give any Manner of Evidence, fluall ﬁrﬂ.m)’;_e an Qath
to depofe the Truth, the whole Truth, and mtfu'ng. byt the Truth, i Sfuch {?@-
ner as the Witneffes for the Queen are by Law obliged to doy and if conizled
of any wilful Perjury in fuch Evidence, fhall fuffer all the P:fmﬁszrxt.r, P;:::zrkzv.r,
Forfeitures and Difabilities, which by any of h?e Laws and Statutes of this
Realm, are or may be inflitied upon Perfous convitked of wilful Perjury.

S, 30,
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Sett. 30.  As to the fifth Point, viz. Whether a Defeadant in criminal
Cafes have Right to Procefs to bring in bis Witneffes: [ take it thar in
Profecutions for * Mifdemeanours the Defendant may take out Subpenas | )
of Courfe; but that in Capital Cafes he hath no ® Right by the Com- a{j"{fﬂir:"f
mon Law to aby Procels againft his Witnefles without a © fpecial Order g, Vo5 £
of the Court. Butitis enaled by 7 W. 3. 3. Par. 7. That all Perfons ac- 23825240
cufed and indifled for any High Treafon, whereby any Corvuption of Blood Tfi‘:}: :;f,tlc,.
way enfie, foall bave the like Procefs of the Court where they fhall be tried, to £ 569. Vol.3.
compel their Witne[les to appear for them at any fuch Trial or Trials, as 7s u- 51’3;":‘;’,;‘,;3:
Jually gramted to compel Witneffes to appear againft them.  And it feems that ner's Cafe,
fince the Statote of 1 Amne 9. {et forth more at large in the precedent Sedtion, Stace Trials,
which ordains, That the Witnefles for the Prifloner (hall be {worn. Pro- %‘}L"ﬁ{fﬁf&
cefs may be taken out againft them of Courfein any Cafe whatfoever,  the Coure

Seit. 31, As to the fixth Point, iz. What Evidence maintains an Gt rne

IndiGment, . Having already thewn, Ch. 25. S, 117. and Book 1. iy Precept
Ch. 30, Seit. 9. That according to the later Opinions, where ong is in- to bringin
died upon a Statute, and the Evidence doth not bring the Cafe with- é},’iw“““r‘s’
in the Statate, but yet proves the Offence in the Indi¢tment as it is an Of-
feace at the Common Law, the Defendant may be found guilty at the
Common Law, aad the Words contra formare Statuti rejetted as Sarplus;
Having alfo thewn, Ch. 35. Seif. r1. That it is fkrongly holden thata Man
cannot be found Guilty of an Inditment againit him as Principal, up-
on Evidence which only proves him to have been Acceflary before,
but {hall be difchargsd of the Indidmenty 1 fhall in this Place take No-
tice ouly of the following Particulars.

Sef. 32, Firfl, Thatitis a fettfed Rule d in all Cafes, whether capital | H.P. C
or not capital, That the Day laid in the IndiSment or € Appeal is not .0
materizl upon Evidence, but that the Defendant may be convitted np- 3 Int 230
on Pyoof of a Fa& at any other Time, whether before or after the Day ;{?;:k.lzss.
laid; fo f that it were before the Time when the Indidtment or Appeal 2 Lit. 318,
wese preferred.  And agreeably hereto Sir ¥ Henry Vare was found guiley 319
of an lndi&ment of High Trealon laid on the 30th of My, 11 Car 2, ‘{rrff“r;a;
upon Evidence of a Ta& done the goth of Famuary, 1 Car. 2. = ILE.Cors,

Sect. 33, Secondly, That where the Time proved, vartes from that &lt’;"?ﬁ:ii?f'
Iaid in the Indictment or Appeal the Jury § may either find the Defen- vai 4 6o
dant guilty generally, in which Cafe the Porfeiture (hall relate to the 3 febr 1.
Time laid, till the Verdi& be fallifyed by the Party interefted, (as it may , 1.4 3354
be in this b Refped, tho' not as to the Point of the Offence,) or they ;3 Inft. 250,
may i fpecially find him Guilty on the Day on which the Fad is proved, | H-F.C26s
wheiher befare or after the Day laid in the [ndi@ment or Appeal, in ;1an. 130,
which Cafe the Forfeiture thall relate to the Day (o fpecially found. 2nd safra, in
But whore a Verdi® exprefly finds a Defendant guilty before the Time vhe 5"
13id in the Indidtmene or Appeal, whether it may be falfityed, as to the ILP. C. 244,
Time, by the tarev interefted, as it may be where it finds him guilty ;II’:?‘ 33”_3’;
generally of the Offence in the ladidtment or Appeal, upon Evideace of « s ;i;’,
a Falt after the Time faid, may deferve to be conlidered. 661,

Seet. 14.  Thirdly, That where a cerfain ¥ Place is made Part of the
Deleription of the Falt which is charged againft the Defendant, the lealt
Varimce as to fuch Place between the Evidence and Indictment is
fatal 5 as where 2 Trefpals in Taking away Goods, or any other Offence
is alledged in fuch a Parifh in the Houfe of 7. 8. or in fuch a Pasithin g 1 ¢,

a Ulay-Houfe in Lincoln's Jnu-Ficlds, and upon Evidence it appear to 254,155,

have beea done at the Houfe of a different Perfon, or that there is no 3¢ el

Play-Houfe in Lincoln's Inn. Fields,  But itis a {ectled | Rule, That a Place vo) , o
latd Kely.as, 33
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laid only for a Venue in an Indi®ment or Appeal is no Way material upon
Evidence; bat that a Proof of the {ame Crime at any other Place in the
A faire County, maintains the Indi@ment or Appeal as well as if it had
been proved in the very fame Place.  Alfo it hath been ® adjudged, That
after a Crime hath been proved in the County in which it is laid, Evi-
dence may be given of other Inftances of the {ame Crime in: another
County, in Order to {atisfy the Jury.  Alo it was € adjudged in Siv Heary
Vane's Cale, That where one is indicted for High Treafon in compaffing
the King's Death in the County of M. and the Levying of War in the
fame County is laid as an Overt-A& of fuch Treafon, and ¢ proved in
the fane County by one Witne(s, the Levying of War in another Coun-
ty may allo be proved by another Witnefs.  But it {eems to have
been ¢ agreed at the fame Time, That where the Levying of War is the
Treafon for which the Party! i3 indifted, it muft be fully proved in
the County in which it is laid. Alfu it feems, That ac this Day the
Levying of War can in no Cafe be given in Evidence as an Overt-A&
in any County in which it is not laid, unlefs it tend to prove fome O-
vert-Adt that is exprefly laid ; for it is enadted by 7 Wil 3. 3. Par. 8.
That wo © Loidence fhall be admitted or given of wny Quert- A¥F that is not
xprefly laid in the Indiilment againft any Perfon or Porfons whatfoever. In
the Conftruction whereof it bath been f adjudged, That where one is
indilted for High Ticalon in adhering to the King's Enemies, and cer-
tain Acdts of Hollility done by him in a certain Ship called the Clencarsy,
are laid as the Overt-Alts of {uch Adherence, no Evidence can be given
of any other diftinét A& of Adberence, having no Relation to, nor any
Way tending to prove, what was done in the Clewcarty, tho' it conduce to
prove the fame Species of Treafony and therefore that on fuch an Inditt-
ment no Evidence can be given of the Prifoner's Having run away to
the Enemy ina Cufltom-Houfe Boat, & But it hath been © adjudged,
That where onc is indidted for High Trealon in compafling the King's
Death, and n Confult and Agreement to aflaflinate ¢he King 15 Jsid as
one of the Overt-Ads of fuch Treafon, the Defendant’s giving about a-
mong the Conipirators a Lift of the Perfons Names who were intended
to be emyloyed in the Affatlination,may be given in Evidence again(t him
upon {uchi IndiGement, becaufe it naturally tends to prove his Agreement
to the intended Aflaffination, which Agreement is one of the Overt-Acts
laid in the Indi@iment.  Alfo it hath been b adjudged, That where
the Writing of feveral treafonable Leteers is laid as an Overt-A& of
High Treafon in Compafling the King's Death, and the Puorport of
fuch Letters is only fet forth in the. ndi&ment without a particular
Recital or Defeription of any of them, the particular Letters making
good fuch Charge may be read at the Trial.

Sect. 35, Fourthly, That where feveral Overt-Ads are laid in an In-
diltment of High Treafon, the Proof of any i of them maintains che
Indictment as much as if cvery one of them were proved.

Seit. 36. Fifthly, That where one is indicted for writing a ¥ Libel /f6-
cundumn tenorem  fequentem, of for forging a Deed fo and (o delcribed,
any the leaft Variance between the Libel recited or Deed deferibed, and
thofe given in Evidence, is fatal 5 but that where the Subftance only of
a Libel is fet forth in Latin, it is {ufficient if the Libel be proved to have
the (ame Senfe as is fer forth. Yet it {eems ! agreed, That it is no E-
vidence in any criminal, Cafe, that the Defendant faid (o and {o, or
Words to the like Effett 5 becaufe the Comt mult know the very
Words w judge of their Force and Effett,

3 Seil. 37.
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el 37. Sixthly, That a Variance between an Indiftment of Ap-

peal of Death, and the Evidence, as to the inftrumental Caufe mentioned

in fuch Indiftment or Appeal, is no * way material, fo thit the Par-:4¢, ;.

ty be proved to have died by the fame Kind of Death as is alledged in the = Inft. 30,

Indifiment or Appeal. And therefore it is b agreed, That if one bein- ifl'“l,{?é}fg,l

di&ed or appealed for killing another with a Sword, and upon Evidence ® see'thc

it appear that he killed him with a Staff, Hatchet, Bill or Hook, or Bockssbove.

any other Weapon with which a Wound may be given, he ought to be ..’ Ch =3.

found guilty ;5 for the Subftance of the Mateer is, whether he gave the Set. 8,

Party a Wound of which he died, and it is not material with what Wea-

pon he gave it, tho' for Form’s fake it be © neceflary to fet forth 2 par- < ride fuprs,

ticular Weapon.,  And on the fame Ground it hath been alfo < adjudged, £8 3.5 ¢«

That an Indiftment, or Appeal for poifoning a Man with one Kind of }i ¢ ¢ ”5

Poifon, may be maintained by Evidence of a different Kind of Poifon 5 3Is. 31.

for the Subftance of the Macter is whether the Defendant did poifon the :‘l{,;g‘g'l;ﬁf'

Deceafed or not.  f Yet it feems clear, That Evidence of poifoning,

burning, or famifhing, or any other Kind of killing wherein no Weapon

is ufed, will not maintain an Indiétment or Appeal of Death by killing

with a Weapon; and that Evidence of killing with a VWeapon will not

maintain an Indictment or Appeal of Poifoning, &, becanfe they are

different Kinds of Deaths; and in like Manner that an Indiftment of

Treafon could & never be maintained by Evidence of Treafon of a different f grae 11ists

Species. }{ﬂ g F. 9.
Setf. 38. Seventhly, That it feems 2 b general Rule, That wherc- 265;“ ¢

ever a Variance between an IndiGment or Appeal, and the Evidence ; Inft. 165.

brought to fupport them, is material or immaterial in Relpeit of the _But there

were ancienfs

Principal 5 in the {fame Cafes alfo it will be material or immaterial in 1y ome 0.

Refpelt of the Acceffary, _ pinions to
Seif. 39. FEighthly, That it is ! ettled at this ¥ Day, That if an In- 'SH;,Z”“C',T;?

dictment or Appeal again{t 4. B. and C. for the Death of D. charge A. $&. 5. Lece.
as having given the mortal Blow, and B. and C. as having been prefent, ¥, .
procuring and abetting, and the Evidence prove that B. and C. gave Lew. A B,
the Blow, and that 4. was only prefent procuring and abetting; yet ic *Plow. Com,
maintains the Indictment, becaufe in uch a Cafe in the ¥ Judgment of ?’Eal‘,:‘?;;
Law, the A& of any of them is the A& of all. 335 !
Se. 40. Ninthly, That it bath been ! refolved, That if one be in- 3 Mot r2r.
. . 9{o.57. b,
dicted as Acceflary to two, and upon Evidence appear to have beea Ac- 1.7, 18 o1,
ceflary to one of them only, yet he fhall be found goilty. Bat it is 1o
m holden by Sir Edward Coke, That if an Appeal be brought againft ewo for9id
as Principals, and againft another as Acceflary to them, and one of thofe so.
charged as Principals be found not guilty, the Acceffary is difcharged, 5> Apped,
for which he gives this Reafon, That becaufe the Plaintiff made him Ac- Coeo. 145 of
ceflary to two, he cannot be found Acceflary to one.  Bat no Authoriey 140
is cited for the Maintenance of this Opinion; ueither doth it feem ealy ro 1.0 G %
reconciie it with the Refolution above-mentioned, unlefs the Rules of Evi- supra. Ch. 23
dence on an Appeal differ from thofe on an Indictment, which [ do not ¥t%: 7

1 N h. 13 5:&
# find that they do as to other Variances. GG
k Ser the

Boaks above cited, and B, 1. Ch, 32 & 8 Cho g1 528 31 and so. Ch 54 Sell 7. Ch, 38 8ot &, g, Ch.
g1, 38 6 Yo Co,rrg.a. H P O 232, 285, Pide Keilw. xcg. and fprs, Ch. 29, Sc&. 46 47. ™ 2 Inll. 785, ™
Fide fupra, Scéb. 32, 3445 37, 38, 39

Tettt Sect, 41
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°9Ch67.b.  Sect, 41, Tenthly, That it hath been © agreed, That if a Perfon be
Crodic e generally indiced for the Murder of another ex malifia precogitata, and nio
vsee B.1.Ch. exprefs Malice appear upon the Evidence but only P Malice implied by
f;-f;ﬁ*s‘gé Law, yet be fhall be found guilty. Alfo it hath been 4 adjudged, That
12230455 where an Indictment fets forth all the fpecial Matter in Refpect whereof
%9 Co.67. the Law implies Malice, a Variance between the Indi&tment and Evidence
a5 to the Circum(tances doth no Hure, {o that the Subftance of the Marrer
49 Co.61, be found. As * where an Indic¢tment for the Marder of a Serjeant of Mace
63.57. in London upon an Arreft, {uppofes that the Sheriff made a Precept to fuch
Serjeant for the Arreft, and upon the Evidence itappears that there was not
any fuch Precept, but that the Scrjcant made the Arreft ex Officio at the
Plaintiff's Requeft upon the Entry of the Plaint, according to the Cultom
of the City 5 for the Subftance of the Marter is whether the Defendant
kifled an Gfficer in the lawful Execution of legal Procef.
pCoLins  Sud. 42, Eleventhly, That violent b Prefumption from plain Circom.
5D, C g [(TANCES I8 iN fome Cafes taken for full Proofs as where a Man is frabbed
1t A in a Houle, and another rans out with a bloody Knife in his Hand, and
:?:‘J’“P’;{ a0 one elfe is in the Honfe at the Time; alfo it is © {aid, That a probable
o e Prefumiption is of fome Weight, but that a light on¢ is not to be regard-
Toials, Vol ed at all.
;32""}&" Sect. 43. Twelfthly, That it is enalted by 21 Fae. 27. That if amy
2. ol qo8.  Woman be delivered of any Iffire of ber Body, Male or Female, which being born
X’”-fgg-;és» alive fhould by the Laws of this Realw be a Baftard, and that fhe endeavonr pri-
ﬁ;i’;o 9'0.,9' wately, either by drowning, or fecret burying thereof, or any other way, cither by
9:5.920.930. berfelf or the procuring of others, fo to conceal the Death thereof, as that it may
b Lt 6. ot come to light, whether it were born alive or not, but be concealed 5 in every
fuch Cafe, the faid Mothor fo offinding fball fuffer Death as in Cafe of Murder,
except fuch Mother can wiake ‘i*roof by one Witnefs ap the leafl, that the Child
whofe Death was by ber fo iniended to be concealed was born dead,  In the Con-
ftruftion whereof it bath been ® adjudged, That in order to convict a
Woman by Force of this Statute, there s no need that the IndiGtment
be drawn {pecially, or condjude contra formam Statuti 3 but that it is the
better Way to {et {orch only that the Defendant infantem mafculum vitnme
parturiit, qui quidew infans mafeulus adtuse O ibidem vivas exiflens natus per
Tegenz hujus regui Anglia Sparini fuit, Anglice a Baftard, and then to go on
in the ordinary Way to fhew that the murdered him, e contra pacenr, e,
tor the Statute doth not ke a new Offence, but only make fuch Con-
*Kdy. 31, cealment and undeniable Evidence of Murder, Alfo it hath been € agreed,
33 That where a Woman appears to have endcavoured to conceal the Death
of fuch Child within tlie Statute, there is no Need of any Proof that the
Child was born alive, or that there were any Signs of Hurt upon the
Body, but it fhall be undeniably taken that the Child was born alive and
"Kely.32.  murdered by the Mother.  Bat it hath beea f adjudged, That where
a Women Jay in a Chamber by herfleif, and went to Bed witheut Pain,
and waked in the Night, and knocked for Help but could get none, and
was delivered of a Child and put it in a Trunk, and did not dilcover it
till the following Night, yet {he was not within the Statute, becaule fhe
knocked for Help. Alfo it hath been © agreed, that if a Woman confefs
herfelf with Child before-hand, and afterwards be {urpried and delivered,
no Body betng with her, fhe is not within the Statate, becaufe there was no
Intent of Concealment. And therefore in fuch Cafes it mult appear by

Signs of Hurt upon the Body, or fome other way, that the Child was born

alive.
1 Sett. 44.

d KCIS. 11,

Kely. 33.
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Sett. a1. As tothe feventh Point, rvfz,. What may be given tn Evidence

on the Partof the Defendant : It {cems ¢ agreed, that for affanlt Demefne may 6? Slcé‘hz_
be given in Evidence on the General Hlve in an Indi¢tment, but not in an
Adion of Battery. Alfo it feems to have been aliways € agreed, that the ,
Defendant in an Information on a Penal Statute may give in Evidence any TJon. 151,

Exception in his Favour in the Body of the A&, And it hath alfo been 2 R°’]Alt:"
b holden that he may give ta Evidence any fuch Exception in a Provifo <, Roll Abs
of the Adt, (becanfe any fuch Exception {hews that he did not al againft 683. pl. 1o,
the Form of the Statute;) bue that he cannot 4 give in Evidence any pot chis is

Claufe of Exemption in a later Statvte, but onght to plead it. left a Quere
Savil, 22. pl.
25, Bro. General [lye, 3. Fide fipra, Ch. 25, Se@, 115, 9 2 Roll, Abr.683. pl. 114

Sml, 32 ph

C H AP XLVIL
Of Verdict.

OR the general Learning of Verdi&s I (hall refer to other Books,
and in this Placs take Notice only of the following Particularsy

Seit. v. 1ft, That it feems to have been ¢ ancrcntly an uncontroverted ° Cﬂbirt-
Rule, and hath been allowed, even by thofe f of the contrary Opinion, g’ e,
to have been the general Tradition of the Law, that 2 Jury {worn and  And. to3,
charged in 2 capital 2 Cafe, cannot be dlfchargcd (without the * Pri- 74

157,
foner’s Confent) ¢ill they have given a Verditt. And notwithithnding ¢ Raym. g4,
fome 1 Authorities to the contrary in the Reign of King Charles 11, this & And the

hath been bolden for clear Law both in the Reign of King ! James 11, and l;mbcyiéohk"e'f;

m {ince the Revelation. to Lareeny,
Seif. 2. 2dly, Thae it feems to have been * always agreed, that in "t’.dN;"Y Cafe

r ember.

all + capital Cafes the Jury mu® give their Verdi&t openly in Court, ; It 110,
and cannot give a privy Verdick. Co.Lite. 237,

b. but as to

Sect. 3. 3dly, That it is fertled, » that the Jury may give a fpecial ¢, Fon
Verdi&t in any criminal Cafe, whether Capital or not Capital, as well as Inferior Na-

in a CGivil. rure;the cona
trary hath

Seif. 4. 4thly, That it hath been ° adjudged, that where the Jury peen adjedg.
find a Man nor guilty of an Indictment or Appeal of Murder, they are ¢d, Raym. 54
not bound to make any Inquiry, whether he be guilty of Manﬂaunhrer e, | L AN 103

Tog.
But that if they will they may, according to the Nature of the I:\Hdt‘l"l(‘e 1 Kely. 47,
find him guilty of » Man{liuglter or 4 Homiudcﬁ- defendendo, or per in- S Tehils

rate T
forsumine; for the Killing is the Subftance, and the Malice but a Circum- va, .. foi

098 Vol g,
fol. 1¢5, 277, 389 Rn w. 54, P State Triske, Vol 3§, 678, Vide fopra, Ch. 44 Se&t 22 ™ Store Trists, Vol 4
fol. tic, 173, 199, * (o, Lirr aa7. b 31k des R: 'm 193 T The Cane is halden h» Sip Biward {laka, |~fd
LﬂrCtr“ and any Cale of Member, 3 Inft 1700 Co. Lier 227. 0 And it is faid in Raym. 191 That ne privy
Vordi@t can be given i any Cofs wheie che Jury are ro look npon the Pafoner when they giveit 75 1, C 155,
FLeree . H.P.C. 267, 9{‘0 vz b.oé3 e Balih, 810 Fidesujra, [ Kue i is f4id, Koy, 20, 30 Ther iz i dife
hfm:‘l.rm‘ far the (nur' o {fufier aiu:crnl Verdilt ina pis Hl Cale. ®Cro. Eliz sy, plos 296, plo 2 +6+ plag.
P Dyer, 281, pl 26, 4 Tou g3. bo ¢ Co §r. N0 14, 3L L Co 267, Latch, 126, Pi Com. 1oy, Cro. Litiz, ;;rt’
pl s 296, 2l 2 4€4 phor3. Moor, so7.pl 526, Fro. Coro 121 05 129 But 2 Holl. Re 441, this wacquetions=d
as to an Appral of Dech, 9 Boo. Corg. 5, B P, €267 Dalifi 14, 8. P.C, 5¢s. Lutt. A, Ser che Buaks ¢ oo
the fulowing S:diea,

{tanze



Of Verdidt. Book 1.

s:. ftance, a ¥ Variaaee as to which hurts not the Verdidt.  Yert the Books
iy o feconio make this Uifference, that where the Jury find the Defendant guilty
Lty Cwr - L . ; i . . My =
fuiges a. O Manflwagliter snon ndizimeat of Murder, they may give their Verdict

saattoie, U aenerslly, without fetting out any of the Circomflance of the Facs

i) eh But that they a1 not @ be reccived s find bim guilty generally of Homi-
worioned - cide fodefordendo, ot pev iuforieniaz, but mult fer out the whole Circum-
o tarces of the Pad, and i the b Condulion (hew of what Crime they
A R PV I

e d1ud the Defendans guilty, whercin if they be miftaken, itis ¢ fakd, that
- the Cogrt may notwithfianding give (ueit’ Judgment as thall appear to be
cohe proper trom the Circamf{tances of the Tad ficcially fet forth.

i cnd. Seifo s, sthly, That it haeh been ¢ adjudged, “That if the Jury on
L Cherean da Indiment or Appeal of Marder find the Defendane guilty of Man-
veme et Jlatgheer, without faying any thing exprefly as to the Muorder, it is in-
cirecunter fufficient and void, as being only a Verdic for Part.  And Quere if the
f’j‘,““‘; . Law be not the fame where the Jury upon fuch an Indidtment find thar
wize  the idefendant killed the Decealed f6 defendends or per inforiuninm, and do

o P-Cos not exprefly find that he did not murder him, according to the Gene-
Lo A, o rality of the ancient ¢ Authorities.

N A Seer. 6. 6thly, That it is agreed, that on an Indi@ment for {tealing
oS 5= Goods of a certain Value above 12 d. the { Jury may find the Defendant

Al i, . . .
Yo e, guslty, but thac the Goods are but of the Value of 10d &e. But it feems
26:.456,287, that if a Man be indicted for T'lony genenally, and upon the Evidence it

S en 4. F plainly appear that the Fact amounts to no more than a bare Trefpafs, he
roand g cannot be found guilty of the Trefpafs, but ought to be indidGed anew.
3 Meb Yer if the fpecial Circamltances of the Cafe be fet forth in an Indifment

ey Core. for an Offence latd as Felony, and the Defendant be fonnd guilty general-

2o ly, and afterwards the Court be of Opinion that the Fa& doth not amount
) oy Jult o Feluny, but only toan enormous Trefpafs, it feems b agreed, Thar judg-
% Cies. ment may be given as for a Trefpafs only.  Alfo if the Juty find a fpe-
‘f"‘-:_ffrf\'] cial Ve:dict on a general Inditment for Felenys and the Crime be ad-
| :{I._:j,’l}}f”' judged upon fuch Verdid to be but a Trefpafs, | Judgment may be gi-
" rAndaasyven upon it as for a Trefpals only, Alfo it on an” Indi@ment of Tref-

vy ald

Nowe, Thee D15 the Falt appear to have been felonious, it hath been ¥ adjudged,
iwalichs  That the Defendant may be found guilty of the Indi@ment as it is [aid,
Cobvetd becaufe the King may proceed againft the Offender as he thinks fit, ei-

precedene ther as a Trefpafler or Felon.  Bur che contrary is ! {aid to have been
slivota holden by the Jate Chief Joltice Holt 5 and it hath been = adjudged,

\L‘,"“‘: P e, that if it appear in an Action of Trefpals that the Taking was felonious,
cadaacis o Verdict ought to be taken unlefs the Defendant have been before tried
=i € for the Felony, becaufe the Svffering fuch Adtions might be 2 Mcans to
w1 Man- . .

fLunh-ec on prevent Profecutions for Felonies,

2y 1ondidee

ant of Mander, be i exprefly scquitted of the Muorder, but other Books, which fpeak of this Matrer, foy io pen
nerad thar the 17 iant nuy br found guilty of Mardl ughrer on an [ndi8tment of My Jer, withnn: fay ing any
ting g po the Tleredly af giving an exprefls Verdicd upon. the Murder, g Co. 67, b Cromps, fult g, pl 5.
YLV UL 2hy. Se0 4 Co g a6, b, f Fire CQero. 2%, 284, 25y, Sed Pide ¢4 b3 49 pl. 75. Fitr. Low. g5,
Bosboro Al gil " e Coro nre, 277, 950 18 AT plovy Bl PG 267, 5.1 4 565, Tern, I Ciocmypr.
i i B0 0 5. 8:8 4 B Kelvizg. 30 Lo Cn o332 "Tismade s Thugve, 2 11 - SIUNENSTR
Eraeat af Larceny iv infuthcione asea th: Fedony, the Pavry muy be y of the
DEsly, 29, 30 Cron 556, 17 0 Jons 350 Ceou fo. o7, 498 215 0 4100
& Chogs. Sclt. 5. 2l Uh 50 508 6 Tiat an Acquirts! or ocement sgainli a
e of Trelpals is oo e mnoan Bo"Omeat or Appoal of Laiceny, Kely. 0. 16
whorg e ploae, 2, w2, 1y, 2y NuyoaSe dided Jon 1y Noy. 82 Latch, 13,
G ooilg 5 PG atia 83 b

Ay

. et 6,
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Sect. 7. 7ihly, That it hath been holden, That a Verdia acquitting
a Defendant of the Death of a Man found againf{t him by the Coroner’s
Inqueft, -ought not to be received unlefs it fhew whar other Perfor did
the Falts bor for th's I thalf reer to Ch. 9. Seit. 33. Lo
Set. 8. 8hly, That on an Inditment for a Riot againft three or ,:fﬁ%;;‘
more, if a Verdi® acquit all but two and find them guilty 5 or on an Sete 1.,
Indi@ment for a Confpiracy, if the Verdi acquit all but one, and find Yol 2 f 65,

. I . . > o 61. Vol g,
him guilty, it is repognant and * void as to the two found guilty in the 7 0

firlt Cafe, and as to the one found guilty in the fecond, unlefs the In- In the Yeors
dittment charge them with having made fuch Riot or Conﬁairacly, Jiraud 2eOkof .
en

o . . . . e ) 4+ 2. ¢l 3,
vum aliis juratoribus ignotis 5 for otherwife it appears that the Defendants Abridged’

are found guilty of an Offence whereof it is impoffible that they thould iz Ver-
be guilty ; for there can be no Riot where there are no more Perfons than 1t s g,

: : L Lisagiesd,
two, nor can there be a Confpiracy where there is no Partner. Yet it That sach .

Tecmns ¢ agreed, That if twenty Perfons are indicted for a Riot of Confpi- :,:;‘,{f:[“.:f;
racy,and any three found gailty of the Riot, or any two of the Confpira- therefore the
cy.the Verdict is good 5 And that ® where feveral are indided for Treafon Cowt would
or Felony, or other Crime, which may be as well done by one only, as ?;‘ftﬁ:fe}::,
by more, a Verdic ¢ may find one of the Defendants only guilty, and tbe Jury
acquit all the reft.  And in like Manner it feems ¢ agreed, That a Ver. '::gf,:ﬁ":];
di€t oo an Information on a penal Statute againft {everal Perfons jointly chey found
charged with the Offence againk the Statute, may acquit fome and find poth the De
others guilty 5 becaufe tho' the Words of the Information be joint,yet in g;r}ha;.“
Jodgment of Law, each Defendant is leverally charged for his own OFf. *Stre Tuids

fence. And in like Manner < it feems, That the Defendant in fuch In- Vb« £

N . . . R ifo, 18+,
formation may be found guilty for a lefs Time or Degree than is laid, * Scere T4i.

unle(s the Offence confit in the Doing fome entire Thing, which muft ¥ ool 4.
be precifely proved in the fame Manner as it is laid, < Yerit o

Setl. 9. othly, That the Court in jadging upon a fpecial Verdi& is been holden,
confined to the Fads exprefly found, and cannot fupply the Want thege. Thaton an

. I Y Indikmene
of,as to any material Part by any Argument or. Implication from what is of Burghsry

exprefly found ; and therefore where an IndiCtment fet forth that the and other Fe.
Defendant difcharged a Gun againft F- S. and chereby gave him a mortal K?f:ﬁ?ﬁ
Woaund, & and the Special Verdi@ found that he difcharged a Gun the Jury cans
and thereby killed 7. 8. bue did not exprelly fay, that he difcharged ic the peon
againtt 7. 3. it was f adjudged, Thar the Court could not take it from fune Evj.

the other Circumftances of the Fa&, which were exprefly found, tho' gm;fgsiin&
they were as full to the Purpofe as poffibly they could well be, that the 2%t find A.

ui] h
Defendant difcharged the Gun againtt 7. 8. %urga:];,l *

Scl#, 10. 10thly, That it hath been s adjudged, That where an In. 34 B of the

. o . . el ]
di&ment found at the Affi'es is removed into the King's Bench by Certio- ; sig. 155,

rari, and there the Defendant pleads Not goilty, & de boc ponit [& faper vl 4.

: + - . 4 gy, .
pasriam, & T. F. Miles Coronator & astornatus Dom Regis, &, fimbiter, cht Surrs
and thereupon the Defendant is found guiley of the Oﬂ"cnce_:‘n IndiFamen- S<& 75,

1o preditd inmterius ei impofit’ prout pradic? T.F¥. imterins cerfos enmp gueritny, © Vide fip-a,
'y s . : . . o Chab L& g
the Verdidl is good 5 for thele Words prows pradi. T. F. interins terfus 3 Seare
eum gueritur {hall be rejected as Sorplus, » repugnant and void, and ;f'i;'*»"*"s
the Verdict is compleat without them. HE A
_ 5 28.nd,
38 bseBr Chogo S:®&  What is & good Verdift on an Indifmeny of Fagery, B 1. Ch, 70, Sc&: 37,

Uuuuuy SeF, 11.
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1t And.vog.  Seff, 11, t1zhly, That it hath been 2 adjudged, That if the Jury ac-
CrompuJult: quit 2 Prifoner of an Indiftment of Felony againft manife(t Evidence,
Altin},x.a.. the Court may, before the Verdi& is recorded, but b not afrer, ordef
#id: Sute  them to go out again and reconfider the Matters but this is by many

Tk thought bard, and feems not of late Years to have been fo frequently

*Crompt.  practifed as formerly. Allo there are © Inftances where Defendants ae:
-E)‘l’“é”*' quitted againft plain Evidence, of Felonies and other enormous Crimes,
Fitz Coro.  have been bound to their Good Behaviour. However it is fettled, That

108 the Court cannot fet afide a Verdi& which 4 acquits a Defendant of a
sountt e Profecation properly criminal, as it feems that they may a Verdict thae

Opision-of € convicts him for having been given contrary to Evidence, and the Ni-
Cro. and : 7 H d .

Derkely, and rections of the Judge, or any Verdit whatever for a 9 Miftria).

Cro Ja, g07.

Pide State Trisls, Vol. 2. fol. e, 61. where the Court upan the Acquittal of the Defendints of the Tndift.
ment againdt them for a Rior, committed them for their Contempr 1o the Coort, during the Trizl. ¢ Agreed
in the Cafe of the King and Bewner, Hill. 4 Georg. wherein ir was bolden by fix of the Judges againft fix, That a
new Trial was not grantable upon sn Acquittal on an Informarion in the Nature of a 9% Werrawrs, becsuls
it fonnds in the Criminaley. 1 Keb. 124 pl. 33, 2 Keb. 403 pl. 14 404 fl 18, Whether i be grantable
for a corrupe Praftice in obtaining a Verdifl. 1 Lev. 9.to, 123, 7 Sid. 153, 15¢. 1 Keb. 546, pl. 47. 546,
pl 6. 590, ph g4, 3 Keb, 170, pl. 2. 4rg plo3v. Shower 336, That it is not grantable where the Acquie
s} was occaltoned by a Slip in an Indi&mene of Perjury in varying from the Original Record. 2 Keb. 409,
pl.3r. © Adjudged 3 Jon.163. 3 Keb.s25s 5 Lev. g Butiris doubted, 1 Keb. 124 pl.33. 137, pl 43
s Mod. 356, 1 Sid. 49. pl 12. and the contrary is ruledi 2 Keb, 396 pl.81. 403, pl. 14, F sec 6 Co. g bs
i Keb, 546, Sapra, Ch 23, Se&. g1, and Ch. 36, Selk. 15,

CHAP XLVIIIL
Of Fudgment.

Sect. 1. H Aving fhewn already what Judgment is good on an Infot-

mation, or Alion gqui fam, and Ch. 33. Sedf. 135. O

where it may be faved by an Award of Tranfportation, and Ch. 25. S

49. That Judgment in High Treafon, not being for counterfeiting rhe

Coin or Seal, &, (hall not be arrefted for Mifwriting or Mifpelling,or falfs

or improper Latin: Havingalfo premifed, That by the Courle of the Court

% Algernoon  Of King's Bench, upon every Convidtion in that Covrt,of a Crime f capi-

§i’j:‘:¥r’*§;{° tal or not & capital, whether by * Verdit or Confeffion, the Party is to
Yol.5. fi' have four Days to move in b ‘Arreft of Judgment, if there be fo many

ao7;23t.  Days remaining of the Term 5 and if not, ' then the longet Time thae

Rofewells  can be had in the Term: Having alfo premifed, That on a Convidtion of

Trials,vo!.3. Homictde f¢ defendendo, or per snforiunium, no ¥ Judgment at all is to be

Knightley's given, but the Party let to Mainpsife in Order to purchafe his Pard:.n,
Trisls,Vol¢. | fhall farther endeavour to fhew the Nature,

fol 215, . .

K State Thials, Vol 3. fel. 47, *Srate Trials, Vol. 4 foli £10. ! But in Saund. 361, 302, Chicf Jalice Hale re.
fuied vo hear any Motion in Arreft of Judpment of a fcandsfous Confpiracy ; bur in my own Experience I ne-
ver kasw firch 2 Morion refufed to be heard. ¢ State Trials, Vol. ¢ fid 237, Yerin the Lord Grey's Cale, State
“Frials, Vol. 3. fel. 77.  the Courc would not give Judgment on a Convilion for a Mifdémeanor, becaufe there
were not faur Doays left of the Term, *H. P.C. 269. B-1. Ch. 19 Scll, 24, 8upis, Ch. 37, Sed, 2,

4 1. Of
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1. Of Judgments by exprels Sentence to the Punithment proper for
the Crime.
2. Of Judgments without any fuch Sentence.

Of Judgmeats by fuch expres Sentence in Criminal Cafes there are
two Kinds.

1. Such as are fixt and ftated, and always the fame for the fame
Species of Crimes,

2. Such as are dilcretionary and variable according to the different
Circumftances of each Cafe.

SetZ. 2. And firlt of fixed and ftated Judgments; as to which it feems
% agreed, That the Law makes no Diltinttion between a Pecr and a

: . iy . 1 i
Commoner, or between a common and ordinary Cafe, and one attend- ;;.:;.[E;T},-; >
ed with extraordinary Circum(tances; for which Reafon it was © adjudg: soq. '

ed in Feltow's Cafe, who was convicted by Confeflion of the Murder of Elﬁf-}'r;'fs-
the Duke of Buckbingham, that the Court could not order his Hand to be Litc Rea

¢ cut off, nor make it Part of the Sentence that his Body fhould be 537,

hanged in Chains, bat that the Body after Execution being at the King’s '(‘,::ﬂ‘c‘h";'j’s‘
Difpofal might be hanged in Chains, or otlierwife ordered as the King pur 1 it
fhould think fit. 640, 641,
; %gr:rd 3
nli. 140,
Of fuch fixt and ftated Judgments, the moft remarkable are thofe for 12 Co.71.
- . . "ha .
Treafon and Felony, Premunirg and Mifprifions. Ct;uit[-::x:moﬁ
order the
Setf. 3. The fettled 4 Judgment at © this Day againft 2 Man for Han%{c be
High Treafon, not relating to the Coin, fecms to be, That he (hall be £ifr& 0o
f carried back to the Place from whence he came, and from thence be € it is sior the

drawn to the Place of Execution, and be there hanged by the h Neck, Raced Judg.
and cut ! down alive, and that his k Entiails be taken out and ! burne & ey 57

before Liis Face, and his Head cut off, and his Body divided into four Selt 1 ro 7.
Quarters, and his Head and Quarters difpofed of at the King's Pleafure, | 3 IPf 21
Aund 1 find litele or no Variation in Subtance from this Judgment, but on- H.7.¢. 168,
Iy in fome Circamitances, for which [ fhall refer to the Notes in the Mai. § P-C18=.

. ' L= E.
gin and the State Trials. PI;::.I Con,

. Rep.

187. 0

Co. Entr. 361.b. < In the Time of Wil. Rufus Judgment was given sgsinft two convifted of High Treafon,
chat ane fhould have his Eyes pot our, and the other in crucem sillasar.  Madox's Hiftory ot the Exchequer, /ol 6.
¥ 8.P.C.182. Lee. B BurthisClanfi 1s wholly emiteed in H, P, €. 268, and 3 Inft. 210, sndin Pl Com. ;87 b.
it is thus exprefled; guod pred” R TV ducevetnr per prafar’ conflataldr’ ufyie difani turriva London, & deinte, (9c. And
in Co. Bne. 361.b. itis thus, Duwed prad T B. ducarsir per prafal’ Marefe. ufyne prifinam M =" Marefe' Don.ing Re-
gin, @ 88, P.C.r82 Leteer B, Itis expreffed, That he thall be drawn upon an Hurdle.  And Plow. Com.
3187, b. ivis, Thache thall be drawn chrough the Middle of the City of Lenden, 1o the Gillaws a- T.bérs, Al
foin Co. Entr- 36t. b. and 3 Inft- 310, a pareicalar Place of Exccution is mentioned. ' §. P.C. 182. b, and
3 Inft. 1o, ButPlowd. Com. 387. b. Co. Ent 361.b. and H.P. C. 248, ic is.only f3id, Qued fulpendarar,
without adding per Cofami  131nfk, 170, 8, P. C.y#2. Letter B, Plow. Com. 387, b Co. Ent. 361.b. Hut
¢his is omitted HLP. €, 268, * This Clhufe is thus expreffid, 3 Tnft. 210,241, Plaw. 387, b, Co. Ensr. 361 b,
Suod inveriora fuk extra venirem fuum capiantwr without mentioning the Curcing off of the privy Mrmbers; and
fois H. P. C. 268. and the later Precedents, Bur S.P.C. 182 Letter E. is exprels thac chey fhall be cur off.
'S.P. C. 103 Lecter E, Butin Plowd, Com, 387 b Cu. Ent. 361. b, 3 Inft 211 b0 is rhus edpreffed, Hfiger
wivente cembyrantir,

Seff. 4.
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Sect. 4. 1t hath been always agreed to be the proper Judgment againit

a Man for High Treafon at Common Law, in counterfeiting the King's

3 Coin or b Seal, That be thall be drawn to the Place of Execution, and

el S o there hanged by the Neck 'till he be dead.  But there have been © great

;&‘Ilzl.ﬁl?el?.E, Opinions, That the Judgment againft a Man for Clipping, and other

H. 1 €263 Otfences againlt the Coin, made Treafon by Statate, fhall be to be drawn,

?;'if;ﬁ’ hanged and quartered, as tor other High Treafons; becaufe it is a general

b plLisaj. d Rugle, That whese a Statute makes an Offence Treafon or Felony, it gives
Amidged it the like Incidents that belong to a Treafon or Felony by the Common
Beo Teeap. Law 5 yet inafmuch as High Treafon at Common Law in counterfeiting
blieis B 1. the Cotn-had Judgment only of drawing and banging; and it is a rea-

el fonable Conftrution, That the Makers of the Statutes, which made other

Lerrer B, Offences concerning the Coin High Treafon, intended to give fuch Of-

3 It ¢’y fences the like © Incidents with High Treafons againft the Coin at the

¢5:08 1, ch. Common Law, and not to make inferior Offences of this Kind fubjet
40 & 4 1o a heavier Panifhment than the greater ; it feems to be f fertled at chis
::;f’-l“"' Day, That the Judgment for fuch Offences fhall be the (ame as for coun-
Swra, ch 25 terfeiting the Coin, e, ar the Common Law, i.e. of drawing and hang-
£3 47 ing, without quartering,

yer2j3o.

pi. 5§ Seff. 5. 1t hath been 8long b agreed, That the Judgment againt a
2Lev.s8.  Maan for Petit Treafon is the fame with that for counterfeiting the Coin,
;ﬂ;‘g ;74. oiz. That he fhal! be t drawn to the Place of Execution and there hang-
pl. 27, ed by the Neck “till he be dead.

Roym.23¢  Set, 6. The Judgment againlt a k¥ Woman, in all Cafes of Treafon,

ror b its whether High or Petit Trealon, is, That fhe thall be drawa to the Place

fiid, That  pf Execution, and there-burnt.

;’::rﬁt‘;d fa. _ Seif. 7. The Judgment again®t a Man or ! Woman for Felony of

tui domine- Death, hath always been the (ame ™ fince the Reign of H. 1. giz. That
rom Jurum - he or fhe be 1 hanged by the @ Neck *till P dead, which in the 4 Rol{ is

infidiavering

o310t 251, Thortly enter'd thus, Sufl per coll,

H.P.C 268 Sif, 8, For the Judgment of Paiw fort & dure upon an Offeader’s
Lot g™ Standing Mute, I tall refer to Cb. 30. Sei?. 16.

19H 6 47.  Sef. 9. Judgment in Premumire at the Suit of the * King,
phion g againft the Defendant, being in * Prifon, is, That be thall be out

Abcidged . s . .
Fics. Coro 7. OF the Kings Proteétion, and that his Lands and Tenements, Goods
Bro. Tresfos and Chattels fhall be forfeited to the King, and that his Body fhall
33 A pl. 5. T€main in Prifon ar the King's Plealure ; but if the Defendant be con-
Abridged  demned upon his’Default in not appearing, whether at the Suit of che
f;"-T""r"“l King or ¢ Party, the fame Judgment thall be given as to the Being out of
Firz Coro,
210, P8 20 Eo3ovy, ploar. Abridged Fitz, Coro, 447. Bro. Core. 38, where an Approver becoming
Nonfuir, bad Judgmenc to be hanged only, and net drawn, tho® he floed indifed of Petic Trealon. Boc the
Cafz is obfcure both in the Reports and Abridgnrents,  * Paeface to the 6th Repore.  H, H.C. 268, 3 laft 211,
S.P.C.182 Lerter E. Fitz.Coro. 383. 23 AM. pl. 2. Abridged Bro. Trealon, 26, rz AT 30, Abridged
Bro. Coro. 73 or 74. Treafon, 2. Firz. Corn. 170. 1 Ric. 3 4. phs. Abridged, Fitz. Coro. #5. 'rRic. 3.
g-pl 5. Abridged Fitz. Coro. 46, @ 31Inft. 3. S P.C, 1%z Letter G.  H. P.C.268. 3 Inft. 2941, Firz.
Cora. 227. §eethe Cications ro the nexc Letcer. © The Words per collem ate omitied.  Co. Entr. 6o, b. 351,
b. plz 253.b. pL3. 355.b. pl.7. 360, pl. 13- and Raft Eaer 42.b. pl 2. 53. b pl. 6. 55.b. pl.g. ¢ 3
Inf. s3. 310, H. P.C. 368, 6E ¢ 4 Burthisis omiced, 6 H 4. 6. b. S P.C 182 Letter G. and in
Raft. Ent 42. b, pl 2. 53.b pl. 6. 55 b. pl 6. the Preccdents in Coke's Entr, cited to Letter 0. comes on-
Iy under an &fe. 98 P. C 382 Letter 6. * Co. Lie. 129 b. ’tis sgreed, joE 3. 15, Abridged, Fitz, Judg.
ment. r47  Andia 8 H 4. 6.b. 7.4, Abridged Firz Torfcimmme, 13, Bro. Forfeiture, 1. Pramunive, &, 1nd
2o, That fuch Judgment thall not be given ar the Suie of the Party, on 27 Bd. 3. bucin the two laft Cications "vig
bolden, That che fame Judgmene fhall be given ac the $uic of the Party on 16 Ric. 1. * 3 Inft. 28, Supra B,
1. ch.rg felh rq. 45, Co. Lit 129.5, 130.8, 7 #idr B. 1 ch.rg. o8 15 Rafl. Entr. 466, b, 467. b, 3
Inft. rag, 248, Dultich.go. *8H 4. 6.'b. 7 a. Abridged Ficz. Farfeiture, 13, Ben. Forfeiture, 12,  Pra.
mutre, 6 2o0 30 E 3. 1. b, Abridged Firz Judgmeny, 143, 44 B 3.7 ph 6. Abridged, Firz, Refponder,
1¢- 3983 97, Abridged, Fitz Rewra de Vicount, 61, Artorney. 36, 8 H. 6.3, pl 8, Abridged, Bro,
Fremuwire, B, 30,

2 the
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the King's Proteftion, and the Forfeituse; but inftead of the Claufe,
that the Body fhall rematn in Prifon, there thall be an Award of a (s-
iatur, '
d Sei. 10, The Judgment againft a Man for Mifprifion of High Trea- .
fon 3 is, That he {hall be imprifoned during his Life, and forfeit all his 3 1.7 ¢
Goods, and the Profits of his Lands during his Life. _ Vi o6,
Se. 11, The Judgment againft 2 Man for drawing a Sword on a 213
Judge, or firiking any Perfon in the b Prefence of the King’s Higher ?;”g_mfo"'
Courts, is, that he thall be imprifoned during Life, and forfeir his Goods, » 5w 5. 5. Ch.
and the Profits of ¢ his Lands during Life, and that his 4 Right Hand 2. S;% 3
fhall be eut of at a cerrain Place. , “Sois HLD.C.
Set#. 12, Por the Judgments for ¢ {iriking in the King's Palace, for 131
T refcuing a Prifoner from the Superior Courts, ¢ for Perjury, or b For- ﬁ}‘rfjp‘,‘f i
gery on the Statute, and for the villainouns ! Judgment in Confpiracy at Abiidges,
the Suit of the King, I {hall refer to the Citations in the Margin. pro Fluss, 1.
Setf. 13. The Entry of the Judgment for a Defendant upon an Acquittal ;"""
by Verdi&, or upon the Plca of a Pardou is, ides confid’ eft guod pred’ A, B, Refticar. 52,
de % premiffis eat inde die, ot eat fine die, omitting ! de premiffis; or de pro- S fete%
ditiowibus pradidtis eat inde ™ guietusy or ® thus, Lued fit inde quietus, S¢. & 1 Robh. Abrs
quod ipfe eat r'nde.{?ne diey and upon the Plea of a Releafe to an Appeal, and ?ﬁap*- 3.
inother Cafes of like Nature, it 15, ideo confrd eft quod © pred’ A, guoad fectars {:’,sggf:;:’.
pred’ B. in premiffis eat inde fine die. And P Stanndforde (ays, that upon the tharthe

Acquittal of one arraigned of Treafon or Felony, the Judgment is no o- é‘:'}is&rﬁ“"‘:‘l‘i
ther, but that the Court dilcharges the Defendant paying his Fees. the King’s

Sect. 14. Secondly, As to Judgments by exprefls Sentence, which are f'g‘“;‘{?; "“;f]_
difcretionary and variable according to different Circum(tances, I thall ob- fyred trehe

ferve in general, that for Crimes of an infamous Nature, fuch as Petit Profits; afecr

. [ © . e which the
9 Larceny, * Perjury, or { Forgery at Common Law, grofs ¢ Chears, King granted
Confpiracy not requiring a vallainous Judgment, keeping a Bawdy- houfe, over che

bribing * Witnefles to ftifle their Evidence, and other Offences of the Lands s for

! . N . fcited, and
like Nature, againtt the firft Principles of natural Juftice, and common s pirdon-

Honefty, it feems to be in great Meafure left to the Prudence of the «d he OF-
Court to infli& fuch corporal Punifhment, and alfo fuch Fine and Lien to fevees #nd

. . . . the Heir was
the Good Behaviour for a * certain Time 1, ¢¢. as fhall feem moft proper rcored up-

and adequate to the Offence, from the Confidertion of the Bafenefs, E. on ﬂi}f‘"f-"

A . N . . ' rI)
normity, and dangerous Tendency of it, the Malice, Deliberation and Wil- which 2p-
fulnefs, or the Inconfideration, Suddennefs and Surprize with which it was pears ehac e
committed, the Age, Quality and Degree of the Offender, and all other [airitance
Circumftances which may any way aggravate or extenuate the Guilt. was not for-
) feited.
{Fide fupra, ch. 37. 5¢&. 54 ) Dutin £ Keb 951, the Judgment is, thac the Lands fhall be forfeited during Life;
and Daldon, 23, a @uare is made by whac Law rhe Lands fhall be fm_feitcd any farther chan during Life: Yec
3 Inlt. 140, 218, and 39 AfL pl. 1. Abridged, Bro. Contempts, 9. Firz, Affife, 333. Dyer, 188. plL. 10, Firz,
Judgment, 173, Coro. 280, 8. P, C. 18, Lecr. B, Owen, 110. Cro. Eliz. g05. Daiifon, 33, Ly, in geoeral, thit
che Land fhall be fo: feired wi-houe adding for Lifej and 22 £d. 3. r2. pl. 26. Abridged, Fier. Forfeiture, 27,
That the Offender La'l be difinherited. ¢ In this Paie of the Judgment che Buoks above cited generally agree, <
B.or.Choay Seft 1, 2. P80, Choae, & 5 8B 1. Ch 69. Sc& tr, 13, 8 B 1, Ch. 70 Sefl 12, 'B. 1. Ch,
72 8:&. 9. * Co. Entr. 355, b, Raft. Ent. 57. b pl. 3. 48.2 pl. 4. 'Co. Entr. 358, 2. pl. 9, 10, 359, b. Kalk. Entr.
st.b.pl 13, 56 a.pl 5. 57.pl 7. m Co. Entr. 360, b. Ralt, Entr. 1. pl 00, " Raft, Enc. 45. b pl. € 57. pl. 2,
# Ralt. Buer. 43.pl- 8. 50 plro. B S P. C. 182, Lece. T 9 g Inft 208, B. 1. Ch. 33. Set. 36 * State Trials,
Vnl. 1. fol. 487, 3433, Hob, 62. " Reym. 80, 1 §id. 141,278, 3 Leon. 170, * Cro. Ja. 498. 2 Rol. Abr. 78 H. 1,
» Kcb. 849. Novayg, 103 @ Stare Trials, Val. 2. ful._ 273, Raym. 376, *1 8id. 2r4 pf 14. § 5:¢ Cro. Ca. g5,
a Decree oF the Star-Chamber againlt a Judge for Bribery, that he thould be incspable of any Oifice of Jus
dicsture,

Xxxxx Se. 13,
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Setf. v5. And at this Day by Force of § An#e 6. and Georg. (1. and
6 Georg. 23. fet forth more at large, Ch. 23, Seif. 134 #o 15g. the Judges
upon a Conviction for Larceny, may in their Difcretion award the
Offender to the Houfe of Correction, and for that and other Feloaies
within the Benefit of the Clergy, inftead of giving the ufual Sencence,
. may dired that the Offender be tranfported.
*Dalifon, 0. §p#, 16, But it 2 feems that the Court cannot be authorifed by any
s2Int47. T etters Patents, but only by A& of Parliament, to infli¢t a Punifhment
Co. Lit. 135. unknown to our Laws, as of ® Banithment, &,
¢ Salk. 54, Seit. 17. © Note, That the Court may aflefs a Fine, but cannot a-
oo ward any corporal Punifhment again(t a Defendant, unle(s he be altually
prefedt in the Court,
Seit. 18, Note alfo, That where there are feveral Defendants, a joint
¢ 11 Co43. Award of one Fine again{t them all is 9 erroneous, for it ought to be fe.

44 veral againft cach Defendant; for othesrwife one who hath paid his pro-
1 Roik Rep, = 2

74. Gre. portionable Part might be continued in Prifon till all the others have al-
supra, Ch.g. fo paid theirs, which would be in Effe&t to punith him for the Offence
Sch1e,

: Lev. 126, Of another. .

¢ Dy. 231, Ses. vg. It hath been © adjudged, that where a Man is to make Fine
pl.o . and Ranfom, the Ranfom muft be treble the Fine at leaft but Sir € Ed-
,,?_',.”' warde Coke Grongly argues, That Fine and Ranfom are in legal Under-

ftanding the fame Thing under different Names, called a Fiwe, becaufe it
makes an End of the Bufinefs, and a Ranfors, becaule it redeems from
Imprifonment s, for if they were different Things, it would follow that
where the Books fay, That a Man fhall make a Fine and Ranfom, they
muft be taken to intend that he ought to pay two different Sums, of
which there is no Precedent.
Sef. 20. A Fine is under the Power of the Court, diring the Term
& Co. Litr. in which it is fet, and = may be mirigated as thall be thought proper;

260. 2, but after the Tesm it admits of no Alteration.

Adjudged,

Raym. 376, , .

7. wmd adly.  Of Judgments without an exprefs Sentence to the Panithment
there 1a:

ot ot 0., proper to the Crime, there are two Kinds,

251, 15 o he

thus uader-

st 1. Outlawry.
4. Abjaration,

B Finch of Seff. 21, Judgment of Outlawry is b given by the ¢ Coroner at the
Law, 356 fifth County-Coust upon the Parey’s not appeating to the Exigent, (which
?4".' 23 P s a k Writ commanding the Sheriff to caule the Defendant to be demand-
Bro. Core.  €d from County-Court to County-Court until he be outlawed, &+.) and

166. fuch Judgment is ! entred thus, Ides, e, per judicium coromatoris Domini
3 Inft. 212, ‘ ? !

Ulf the Judg. Regis comitatus pradicE wtlagarus eff.

mentappesr  Seff. 22, It (eems ™ agreed, that when a Judgment of Outlawry for
ROt U Treafon or Felony appears of Record by the Sheriff's Return of the Exigent;

the Bxigenr and it hath been ® holden, Thar if it appears not by fuch Return, but

“Tv’;"‘"; ":;2 only by the Coroners Return of a ® Certsorari to them diretted to certi-
¥ ] 3 u

Eoroner it s 1y whether the Party were outlawed or not, the Party is as much P at-
eIroneons,

excepr in Londm, where the Mayar by Caftom is Coroner, and the Judgment is given by the Recorder,  Co,
Lirt 288, Bro Utlegary, 31. Dy, 3i7.pl 6. 8 Co.126.2, 21 H.7o 33, Cros Eliz. 648, pl. 3, k Reg, Jud,
z.a. '3 Inft, 212, ™ Co. Litr, r28. b, 288, b. 28 Al pl. 39. Abridged, Bro. Nonabitity, 25. 3 Inft 212,
Thelgal, B. ¢ Ch.15. 8. s0. B Co. Litr. 288, 2. But the contrary [eems to be holden, Dy.a23. pl. 25, 25, and
it is made 2 Quare, 38 E. 3. 140 2. b 9 Fide Raft. Ent, 337.0. b, P Finch of Law, 467. 3 Inft 53 273 State
Trials, Vol. 5. fol. 324. Bro. Coro, 166,

i tainted,
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tainted, and (hall forfeit and Jofe as much as if Sentence had been given
againft him upon Verditt or Confeflion,

Setf. 23, If fuch @ Qurlawry appear to the Court to be erroneous, ., ron. ...
whereof any one as amicns Carie may inform them, the Party fhall have 215,
Counfe! afligned him to take Advantage of the Errory but if he will hlsr“’f ;m ¢
neither biing a Writ of Error, nor plead in convenient Time, and the ;:;3;’4:",
Outlawry be voidable only and nct void, the proper Execution thall be 335 '
b awarded againft him, but no Sentence pronouticed, becaufe the Out- ¢ finck of

. Eaw. 385,
lawry is a Judgment, and no Man fhall have ¢ two Judgments for one 467 ©
Oftznce, i P-% 1

ert, G.

Set?, 24. For the Nature of Abjuration, (which was alfo an ¢ At- 415 fer. C;
tainder of it felf) being wholly obfolete at this Day, I thall refer to the Fi:z. Coro.

Citations © in the Margin, _ i:gﬁ?if;.
Seit. 25. It feems to be generally f agreed, that a Man can no other g 10,

way be attainted of Treafon or Felony at this Day but anly by Judgment Abridged,

L Bro. Coro.
by exprefs Sentence, or by Outlawry or Abjuration ; and therefore where yag o asy.

an Appellee was {lain in the Field upon a Wager of Battle, 8 Judgment a7 A pl 54
was given, Quod fufpendatur per collum in order to intitle the Lord to hig 498,

P . Bro. Caio,
Elcheat. But [ know of no other Cafe wherein it is clear at this Day, 11, ‘

that a2 Man may De attainted after his Death: It is {aid indeed in a Note 9 Ed 4 23

in Fitzherbert's d Abridgment of a Cafe in the Time of Edwerd 11L thatin xifiie

Eyreit hath been (ecn that a Man hath been attainted by Prefentment af- Bro.Coro s,
ter his Death; alfo it was holden by * Muarkbas in the Time of Henry 1V, {::tzcr;:f:f::at
that if he who levies War againft the King be {lain in Battle, his Lands 4. ’

may be (cifed by the King, And it is faid in the ¥ Fourth Repors, That if §4re Chas.
one aiding the King's Enemies be flain in open Rebellion, and the Chief 3:;'_355&'_ o
Juftice of the King's Bench, who is the Sovercign Coroner of Fugland, Yt Sentence

make a Record of it upon the View of the Body, and retorn it into the u“”‘_‘“f‘i]‘::

King’s Bench, he thall forfeit his Lands. And this feems agreeable to Quilawed of
34 B. 3. 12. whereby the King exprelly referves bis Prerogative as to Felooy, 3 H.
Forfeitare of Wars, but grants that he will in no other Cafe ftize Lands 57,54
for Treafon whereof the Party is not attainted in his Life.  Yet the con- Bro. Coro.
trary Opinion (eems to be bolden in the Firt and Third ™ [uflitutes, and 13407135

. . . . 4 Finch of
alfo by 1 Hale; and to this © Stawndforde {eems alfo to incline. L“::cgs;'

7.

- §.P.C. 34 Lert. C. o117, Lett, C. 122, Lete. C. Firz. Coro. 313,335 3 Inft. 216, 217, © Supra, Chq. 9. Seft 44-
and Ch. 32. §c&. 6. 3 Tafl. 216, 214, EBro Coro. 166, and the other Books underecited. & Fitz, Judgment, 225.
Ci Lire. 390. 2. 3 Inft, 212, z Inft. 283, Plowd, Com. 261, b. 262 a, Bro. Eftheat, 24.  Fiez. Petition, 2. Co.
Lit. 390. 8. Piae Bitz. Coro 299, 31z, and the pexe Chapter, $c&. 15, where 2 Felon killed in the Purfuic fore
feited his Charrels, and che Year, Day and Wafte, and the Meine Profits of his Lands from the Time of the Fe-
Tony. *7H. 4. 46.b but deniedby Gafcoign ; and tis {33d by Beown, in Plowd. Com. 263, a. thar the ancientLaw
was {o. See allo Plowd, Com, 262, a. and Dak. Ch, 89. ¥ 4 Ce. 57. b ™ 3 luit, 27. Co, Lite. 13, P H.P. C. 10

5. P C. 188, 18g.

CHAFP
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a5 Init. 19,
3 Lo, 3.
k3 Indt. 1.

3 Co. 2, 3.

© See the Sta-
ruee of 25 Ed.
1,2

% Co, Liet. 2.
4Co. 52. a,
1 Leon. 21,
and ixfra, S.
23.

¢ 3 Co. ro,
Co. Lite. 2,
5 PC g
D

Bro. Coro,
108, 210,

r Leon. ar.
infra, 8, 23.
£5.P.C.agr.
D

Fi;:z.'I‘rav.qs.
Aflife, 166.

Book IL

C H AP XLIX

Of Forfeiture of Lands and Goods, Lofs of Dower, and
Corruption of Blood.

ND now I am to thew the Confequences of an Attainder or Con-
vittion of Treafon and Felony, which I thall confider under the

following Particulars.

1. What fhall be forfeited by the Offender.
2. Where his Wife lofes her Dower.
3. How far his Blood is corrupted.

As to the firlt Point, I thall endeavour to fhew,

5. What is {orfeited by the Common Law,

2. What by Statute.

3. To what Time the Forfeiture {hall relate,

4. What fhall be done with the Goods of an Offender before they

are aQually forfeited.

As to the firft Particolar, viz. What is forfeited by the Offender, by
the Common Law, 1 fhall endeavour to thew,

1. Where his Lands are forfeited by the Commen Law.
2. Where his Goods.

Sect. 1. And firlt as to the Forfeiture of Lands, it feems agreed, that
by the Common Law all Lands of Inheritance whereof the Offender was
a'feifed in his own Right, and alfo all Rights of b Enuy to Lands in
the Hands of 2 Wrong-doer, are forfeited to the © King by an Attainder
of High Treafon, and to the Lord of whom they are immediately hol-
den, by an Attainder of Petit Treafon or Felony: And that the Lands
whereof a Perfon attainted of High Treafon dies 4 fei’ed of an Eftate in
Fee are atually vefted in the King without any Office, becanfe they can-
not defcend, the Blood being corrupted, and the Freehiotd fhall not be
in Abeyance.

Sett.’2.  But it (cems < agreed, that by the Common Law foch Lands
were not vefted in the acual Pofleflion of the King during the Life of the
Offender without an Office.

Seit. 3. Alfo it f feems clear, That the Lord cannot enter into the
Lands holden of him upon an Efcheat for Petit Treafon or Felony, with-
out a fpecial Grant, till it appear by due Procefs that the King kath had

his Prerogative of the Year, Day and Walte.

Se#. 4.
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Seif. 4. It is 2 faid, That the Inheritance of Things not Iying in Te * 3 it 1,
nure, as of Renis-Charge, Rents Seck, Commons, &« fhall be forfeited ¥
to the King by an Ateainder of Hiph Treafon, and that the Profits of
them fhall be alfo forfeited to the King by an Actainder of Felony during
the Life of an Offender, and that the lnheritance fhall be extinguithed
by his Death 5 for it cannot eflcheat, becaufe there is no Tenure, nor de-
fcend becaufe the Blood is corrupted,

Self. 5. Bur it is ® faid, That no Right of Attion whatfoever to b3 Co.x, 5.

Lands of an Eftate of Inhcritance are forfeited, either by the Common 7 <o 1.

:

Law, or by the Statute; and it feems agreed, That no ¢ Right of Entry ?‘i‘;”f:"”
imto {nch Lands whereof there is a Tenant by Feoffment, or other Title, ¢ iy, Encry
nor 4 Ufle, (except only Lands conveyed ¢ fraudently with an Intent congesble:s,

to avoid a Forfeituse,) nor f Condition, were lable to be forfeired before ] [C,:}_’;;_'
the Statute of 33 H. 8. and that s Land in Tail conld not be forfeited @3 1o 7.
after the Statote of Wefim. 2. but only for the Lifc of the Tenant in |2 Rolabr
Tail, ’till the Statute of 26 H. 8, 13, B
Sed. 6. It b {eems, That the Profits of fuch Lands whereof a Per- RERLIEED
fon actainted of Felony is feifed of an Eftate of Inheriiance in the Right '];,:‘,'.,F'&J'jlf_‘
of his Wife, or of an Eftate for Lise only in his own Right, are tor- <54, ¢55.
feited to the King, and that nothing thereof is forfeited to the Lord. Do S
Seff. 7.t feems i agreed, That by Force of a fpecial Coftom a Co- 005
pyliold of Inheritance may be forfeited by an Attainder or Convifion RASELL
of Treafon or Felony : Alfo it hath been holden, Thatby Cuftom i ; @ 17 1o
may be forfeited for Treafon or Felony, even without a Convidion 3 ros. Porteis

alfo it ! feems the ftronger Opinion, That it fhall be forfeired by an Ac- e

: s ) ; - P AR
tainder of Treafon or felony of Common Right, without any fpecial 1), 1 F
Cuftom, but m not by a2 Convicion unly. 1Eev. 205,

Seif. 8. 1t feems o agreed, That by the Common Law upon an At. f,,}‘;?h_';s.

tainder of Felony,the King had a Right utterly to wafte the Lands holden : Brownl,
of any but himfelf, whereof the Perfon attainted was feifed of an Eftare 17,318,219,

3o

of Inheritance, either in his own or in his Wife's Right. P And it is 3:¢ Godbolr,
faid by lome, That the King hath both this Right, and alfo a Right o =§]?-
hold fuch Lands for a Year and a Day; bur it is holden by others, 17900389,

Y i
That the Righe to hold over the Lands for a Year and a Day was given :V;Tg:;é,?;'_
to the King in Lieu of the Waltes and this (eems 9 implied in Magna fﬁfbn:.b.
Charta, Ch. 22. which faying, That the King {hall not hold over the 5 s, "
Lands of thofe convifted of Felony, but for one Year and a Day, and Coke’s Copy-
making no Mention of the Wafte, feems plainly to intimate that at the :';‘I‘j\:r, Scét,
Time of the Making of that Statute the King was thought to have no vt Lev.o;.

other Right but only to the Year and Day. Yot the Statate of Froere. > b s
gative Regis made in the ryth of Fd, 2. having declared the Kinpg's 1.3

. o2 e Loaag b,
Right to the Year and Day, and alfo o the Wafte, it feems to have been S P.C. g0,

the more general © Opinion fince that Time, that he hath a Right to (2

. . . : Baundf Pre.
both. Indeed if this Statute had heen againft the exprefs Purview Of tou. 48,40,

Magna Charta, it would have been clearly repealed by thofe many {ubfe. 5o

. . ° iz, Coro,
quent Statutes which repeal all Seatutes contrary to Magna Charta 3y but ;,f ore

Fitd: Fitz,

Coro. 332.  F¥ida 2 Infh, 36,37, §.P.C. rgo, 191 Stamdf Prerog. 48, 45, §9. T8 the Pooks Jbrvecired
Yetirfeems admirceed 8 Fd. 3. Firz. Tlﬂvtl'ﬁ’, 439. Pre!}:ripti{)n. s0. That the ng was incitled o the Watte as
to the Year and Day fince this Starute. v Bre. Coro. 208, 208, 209,210, Firg Coro. 2go, 508, 309,313, 327,
358. Regilter, 165. FPirz, Traverit, 19. 5. P. C. 190,191 S:aundf. Urereg, 48, 49,59 aold. 3 (1 pl .
4 Co.r24.b. Bur 49 AM plar. the contrary feems to be holden, 2 laft 56, 37. iz Ullagary, 2. 8 ¢sl.
fa Fitz- Coro. 285, 790, 332, 344, And it feems agreed, That the Kirg's Preragative of the Walte iy ROF gr it
able over, except only as to;fach Ioterefls which by Virtue of it are a&adlly vefed in him, Fits. Con
ro. 310, S B.C, g1, Lett, B Staundf, Prerog. so.

Yyyyy being
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being not contrary to the exprefs YWords of it, but only to what is argu-
mentatively drawn from it, it may be well argued that it is ftill in Force.

As to the fecond Point, viz. Where the Goods of the Offender (hall
be forfeited for Treafon or Felony, 1 thall endeavour to thew,

Firft, What Goods are liable to fuch Forfeiture,
Secondly, In what Cales.

» Standf. Setl. o As to the firlt of thefe Particulars, it {eems 2 agreed, That
o6 245 all Things whatfoever which are comprebended under the Notion of 2
$.v.C.a8y. perfonal Eftate, whether they be in Action or Poffeflion, which the Par-
E;o.Ca.gﬁﬁ ty hath, or is intitled to in his own Right, and not as Executor or
r2 Co. 12r. Adminiftrator to another, are liable to {uch Forfeiture.

Irisholdsa,  Sef?, 10, Alfo it b feems to be {ettled, That a Bond taken in ano-

f;i“'fsfg“ ther's Name, or a Leale made to another in Truft for a Perfon who

and $.P.C. is afterwards convicted of Treafon or Felony, are as much liable to be

o8 28 forfeited, as a Bond made to him in his own Name, or a Leafe in Pof-

loa (hall for. {t{fion
e che S, 11, Alfo it ¢ feeus to be in a great Mealure fertled, That the
Goods ey Truft of a Term granted by a Man for the Ufe of himf{elt, his Wife and

ters (tol
;y Hm,ol::: Children, . is liable in like Manner to be forfeited, if tranduiently

the Authori- ypade with an Intent to avoid a fubfequent Forfeiture 5 but that it fhall
ties cited to

this Poine,  be forfeited fo far only as it is referved to the Benefit of the Party him-
wiz. 44Bd.3. feIf if made bowa fide, whether before or after Marriage, for good Con-

v Coro. Hderation without Fraud, which is to be left to a Jury on the whole Cir-

317,3t8,319, cumitances of the Cafe, and fhall never be prefumed by the Court where

323334379 ¢
380, do not If 1S DOL exprefly found.

fremfully e S¢if. 12, It hath been ? adjudged, That a Power of Revocation of the
comeuptoit Trufk of a Settlement referved to the Grantor is not liable to be forfeited,

except where of it depend on fomething Pexfonal to be done by the Grantor himfelf,

sre waived, a8 the Making thg Deed of Revocation under his own Hand and Seal.
of fuch a

et 2. Perfonal Things liable to Forfeiture fhall be forfeited in the follow-
guithable ing Cafes.

! hs - .
from oS Seit. 13, 1ff, Upon a ¢ Convidion of Treafon or Felony.

KindasCom  SeiF. 14. 2#dly, Upon a fugam fecit found before a Coroner, upon
f;;‘:“f"“& an Inquifitton of Death raken upon View of a dead Body; as to which
s 3 Leon. it 18 T agreed, That where-ever a Perfon found Guilry by {uch laqueft

5,6, either as a Principal or as an Acceffary # before the Fad, is found alfo
iﬁ;‘i:go to have fled for the fame, he forfeits his Goods abfolutely, and the Ife
Dy. 309.3t0. Tt1¢s of his Lands till he be acquitted or pardoned. Alfo it is B agreed,

That 2 Tam That where one indicted of any Capital Felony, cither as Principal or
Exccurors, Acceflary before or afier, before Jultices of Oper, &c. is acquitted at his

and not ve-  Trial but found to have fled, he fhall incur the like Forfeiture of his

Pey himtets GO0dS, but not of the Iffues of his Lands, becaufe by the Acquiteal the

is not for-  Land 1s dilcharged, and confequently the lilues, And it hath been * hol-
feirable.
b Cro. Ja. 312,313 Hoh. 214, #nd rhe Books cited co the follawing Seltion. < 2 Keb. 564608, 644,761,772
1 Lev. 279, Lane, 54,1043, 1 Mod 16,38, Haedr. 466, 1 Ander.294. Raym. 120, 2 Roll Abr, 34 plr,o.
1 Roll, Abr. 343 F. 5, 6, 7. Mach, 45, 88, 1 Sid. a6c, 493. 1 Keb.gog. 4 2 Keb. 565, 644, 763, 772
3 Levozvg, I Mod 16, 38, Pidesufia, fc&t 26, £ ¢ Co. fog. Suira, ch, 33 && 5:9. and che Books cired ro
the three foregoing Seltions, P85 P C 183184, 198.c. 192.a.  H P.C. 273, Swondf Prerog, 48, Keilw,
63.b. Dy 239 pl36. s Co. 110, B Séws if be be found AcceMiry after, for the Indi&tment is fo far void.
5. P.Ci8y. A B Swre,choo feét 26 55 P.CotRy A B. 191, G, H.P.C. 271 Keilw. 68.b. 5 Co.a10.
Fitz. Farfeiture, 35, 'HOP.G a1, 8 P C o34 B, Fitz. Coro. 206. g
en,
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den, Thae the Law is the {ame as to the Finding of a fugam ferit upon

an Acquitt2l of an Indi&ment of Petit Larceny. But it is 2 cerrain, a_?ﬁ;f-:g"
Thar the Party may in all Cafes, except that of the Coroner's inquett, vae fupra,
traverfe the Finding of a figem ficit. Alfo it feems b agreed \That whep- ¢ho- it

ever the Inditment againft a Man is infufficient,the Finding a figam focit Shos2

. . . . el : Lire. Cora,
will not hurt him g and thae in all Cafes che Particalars of the Goods 22
found to be forfeited may be traverfed. G St
e P 4.

Set?. 15. 3dly, Upon'a Default till the Award of an Exizent, as o 4704, 3. 26,
which ic 15 ¢ agreed, That if one make (uch a Default either upon ag Pl7
Appeal or Inditment of a capital Felony, he forfeits his Goods unlels he ﬁ,b,rzm—ff‘j’
was pardoned before the Exigent was awarded; and it hath been @ hol verfs, 18,
den, That the Law is the fame as to foch a Defanle upon an Luditment P'F‘.",C"'f’”

c . .. ] itz Coso.
of Petit Larceny : However it is clear, That where-ever Goods are (o fore .
feited, they are not faved by an Acquittal at the Trial. But it feems Forfeiture,
€ agreed, That they are faved by a Reverfal of the Award of the ;?'p_clmja
Exigent, for an Error either in Fa&t or in Law as for the [mprifonment 18
of the De endant at the Time when the Exigent was awarded, or for a ‘?’f,““‘“"P““
Defet 1o the Inditment, Appeal or Procefs. Bro Coro. 8,

Se. 16, 41hl , Upon a F Prefentment by the Oaths of tweive Men, Fioch gsa
That 2 Petfon avrcfted for Treafon or Felony, fled from, or refifted thufe ! Rol Abr

. o : . X : 793.
who had him in Cultody, and was killed by them in the Purfuit or 41 AT pliy,
SC‘LT{'HG, 2z Al plac,

Seit, 17, 4rhle. By being & waived or Jeft by a Felon in his Flight, scr(?(,“,?;b
from thofe who cither 2 vally do purfue him, or are apprehended by him o1
fo to do, whereby lic {otfeits the Goods fo waived, whether they be his J:‘&,(“,"’li’“
own " proper Goods, ar the Goods of others (tolen by hLim, which thall » o
not be refltored to the vight Owners but upen a proper Profecution, as i £d. 3,17,
hath been more fally thewn, Chap. 23. from Se?. 49 to.58. HEP C. 271
Sett. 18, As to the fecond Particular, wiz. What is forfeired by Sta. 1 Rat_Abr,
tute: It is enacted by 26 H. 8. 13, That cvery Offinder and Ofenders be- ET’]C?S.} 0.
ing bereafter Libfully convicted of any Muamner of High Treafons by Prefentment, CoLin. 5o,
Confelfion, Vordict or Procefs of Outlawry, according io the due Conrfe and f;a““‘{' Pre-
Cuftom of the Coninton Laws of this Realim, fodll Iofe and forfeit to the King, c,gc;_”; 464
bis Heirs and Suceeffors, all fuch Lands, Tenements and Hereditaments, which ' 5 Co. 109 b,
any fich Offtnder or Offenders fliull have of any Eftate of Inberitance, in U or fé;z':;:;"fg .
Poffeifion, by any Right, Title or Means, within the Realw ef England, ér g12. " 7
eljcwhere within any the King's Dominions, at the Time of awy fuch Treafon irr ‘(" -
committed, or any Lime after. Saving to cvery Perfon and Perfons, their Heirs ,glr_'L:;:_ﬁ:
and Succeffors, other than the Offenders in any Treafons, their Heirs and Sue- 192, A.
ceffors, and fuch Perfon and Perfons as claim to any their Ofes, all fuch Rights f,gszsé‘m?:
dailes, Imtercfls, Poffelfions, Leafes, Rents, Offices and other Profics, which they 6o b,
Jhall bave at the Day of committing fuch Treafons, or at any Tinte before, in as I’T'l‘;f:s“a"e"f] g
large and aople Manner as if this Act had never been bad nor made, And .. w}'mf,'j‘;d'
the [rme is enadted in near the fame Words by 5 & 6 Ed. 6. 11. the Law in
Seets vg. - And itis farther enadted by 33 How. 8. That if any Perfon or Heint be
Perfons fball be attainted of High Treafon by the Couwrfe o7 the Common Iaws, b 24 B 3.10.
ar Statntes of this Realm, in every fuch Cafe every fich Attainder by the Common f’g“;)‘n:j”"i‘[“
Law fhall be of as guod Strength, Value, Force and Effect, as if it had been done :g_a ff,_lr;'z?}"
by Authority of Parliamenty And that the King, bis Heirs and Succeffors, fpall Staundf Pecs
bave as suuch Benefit and Advautage by fuch Attainder, as well of Vles, Rights, 8352

200 ! 2 , ‘ 4o, B $PlC. 6.
Entrics,Conditions, as Poffeifions; Reverfions, Reiniinders and all otber Thingrs, ch. s,
5 Co, fog.

Cro. Blizn. 641 ph 18 fig3.pl. 3. PSP C 184 ch. 25, and 29 B.3. 29. b, A'I;ric];zv_ed, Fitzl Avowry, 215,
fienis exprels to chis Purpofe. Bue 3 faft 227, il 5 Colvog. by, iris faid, Thit che Eclon's proper Goods 204
not fasfrited as Wails, but as the Goods of a Fughive,

I w1
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Of Forfesture of Lands, &c. Book IT,

# if it bad been done and declared by Authority of Parlivssent, and fhall be
deemed and adjudged in actual and real Poffeffion of the Lands, Tencriems,
Hereditaments, Ulfes, Goods, Chattels, and all other Things of the Offenders
Jo attainted, which bis Highnefs onght lawfully to have, and which they being
fo attainted onght or might law'ully: lofe or: forfest, if the Aitainder bad been
done by Anthority of Parliament, without any Office, or Inquifition to be found
of the fame, any Law, Statute, or Ufe of the Realm to the contrary thereof
in any wife notwithflanding.

Siit. 20, Saving to all and every Perfon and Perfons, and Bodies Po-
litick, and their Heirs, Affigns and Succeffors, and every of them (other than
fuch Perfon and Perfons which hercafter fhall be attainted of High Treafon,
and their Heirs and Affigns, and every of them, and all and every other
Perfon and Perfons, claiming by thene or any of thess, or to their Ufes, or to
the Ufes of any of them after the faid Treafons committed,) dall fuch Right,
Title, Ufe, Poffeifion, Entry, Reverfons, Remainders, Interefls, Conditions,
Fees, Offices, Rents, Amnustics, Commons, Leafesy and all other Commodi-
ties, Profits and Hereditameuts, whatfoever they or any of thew fBoulid, miight
or ought to have bad, if this Act bad mever been bad or made,

In the Conltrucion of thele Statutes the following Points {tem moft
confliderable.

Sect. 21, 1/}, It is # fettled, That they are not repealed by 1 Ma, S
1. ¢h. 1. which enalts, That no Pains of Dcath, Penalty or For/citure in
any wife enfue or be 1o any Offinder or Offenders, for the Doing or Committing
any Treafon, Petit Treafon or Mifprifion of Treafon other than fuch as be in
the Statute 28 Bd. 3. ordained and provided 5 for the Words, other than
fitch as be within the Statute of 25 Ed. 3, &c. (liall not be taken to refer
to the Pains, Penalties and Forfeitures which are mentioned in the Be-
ginning of the Sentence, but to Trcafons, Petit Treafons and Mifprifion
of Treafon, which are laft mentioned.

Sect. 22. 2ndly, 1t is b agreed, That Eftates in Tail are forieited by
Force of thofe Wordsin 26 H. 8. of any Effate of lnberitance, which mult
be void, if they do not include Eftates in Tail, for Lftates in Fee-fimple
were forfeited before,  Alfo it hath been ¢ adjudged, That where Lands
are given to a Man and his Wife, and the Heirs of their ewo Bodics,
the Intail is forfeited by bis Attainder, and the Heir as much difabled
as if the Gift had been made to the Heirs of his Body in general.

Sect, 23.  3dly, It was 4 fertled in the Marquefs of Winchefter's Cafe,
That the Right to a Writ of Error to reverfe an erroneous Common Re-
covery is not forfeired by thefe Statatess alfo it is © agreed, That a meer
Right of Action to Lands in the Hands of a Stranger, as of a Dilcon-
tinuee, or of the Heir of a Diffeilor, is not forfeited: f But, That 3
Right of Entry into Lands to which a Perfon ateainted of High Trea-
{on is intitled, is as much forfeited as Lands in Pofleffion 5 but yet that
the King thall ¢ not be adjudged in Pefleflion of fuch Lands without an
Office, and Scire facias, or Seizure on {uch Office 5 for the Words, That
the King fball be deemed in Poffilfion without Office, thall bave this Con-
ftruction, That he thall be in Polleffion without Office in the {ame Man-
ner as he thould have been upon an Office found at Common Law:
But at the Common Law, if a Diflcifce had been attainted of High
Treafon, and the Seifin found by Office, the King fhould not have
been in Poffeffion, without a Sewe faias, or a Seilure at leall,

4
Secls 24.
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Sect, 34 4thly, Ater two contradiftory Judgments upon the fams
Poine, it was at Jaft 2 {ettled by a Majority of the éu‘dges it Store and *CroCaany.
Newnan's Cafe, That where a Tenant in Tail of the Gift of the Crown o lowd.
makes a Feoffuient in Fee, the Reverfion being {till in the Crown, and vage
afrerwaids is attainted of High Treafon, che Right of the Intasl is forfeit-
ed to the Crown: becaufe the Revesfion continuing always in the Crown,
the Intail conld not be difcoutinued, but the Heir might have entered af-
ter the Death of the Feoffor without bringing any Acion; and tho' the
Intait by {uch a Feoffment be put in Abeyance as to any Benefit which the
Feoffer himfelf may claim from it -yet fince it is not torned to a Right
of A&ion, and wou'd have continued ftill in him for the Benefit of the
Heir, if he had not been attainted, (as appears from the Form of a Writ
of Formedon, which fuppofes that the Right defcended to the Heir from
the Feoffor, and confequently that it was in him at his Death, ) ic (hall
likewife continue in him for the Benefit of the King.

Sect. 2. gthly, 1t was lolemnly adjodged in the Exchegner-Chamber
in b Sheffiddds Cafe, and a Judgment to the contrary in the Exchequer re-
verfed, “That where oné attainted of High Treafon js {eifed of a defea- 0 3
fible Eftare in [ail, and hath at the fame Time a Right to an ancient In- Palmer, j51.
tail which is difcontinned, he forfeits both the Intail in Pofleflion, and Effkm Reg
the Right to the old Intail; for the firlt is within the exprefs Words of 3o, &c.
26 H, 8. and the later within thofe of 23. And it by no Means follows,
that becanfc naked Rights of Adtion to Landsin the Hands of the Heir
of a Difleilor, or of a Difcontinuee, are not within the Meaning of
the Sratute, as it is ¢ fettled that thay are not; therefote alfo a Right ., o
to Lands in the Hands of the Per{on attainted himfelf is not within theas o
Meaning of it; for the Fotfeitnre of fuch naked Rights, might not only
be of dangerons Confequence in unfeteling Pofleffions, but might alfo be
highly prejudicial to Strangers whom the Statute by an exprefs Saving
phainly intends to favours but the Forfeitare of the Offender’s Right to
his own Lands can be of no Prejudice to any bot himfelf and his Heirs, to
whom the Statute is fo far from intending any Favour, that it exprefly
excludes them from all the Benefit of the {aving Claufe.

Sect, 26.  6thly, It feems ¢ agreed, That a Power of revoking the., ¢, ,,
Ufes of 4 Settlement may be forfeited by Force of 33 H. 8. if the Exe- poph R
cution of it require nothing but what may Le as well performed by any ;“ﬁmrd‘ 293.
other Perfon, a5 by the Party himfelf, by whom it was felerved, a8 4 Leon135.
the Tender of a Ridg, &e. Allo it was adjudged in ¢ Englefield’s Cafe, Folmer, 433,
That the Mention of fuch Confiderations and Inducements for the refer- % 5.
ving of fucha Power of Revocation in the Preamble of it, as are infe- 12
parable from the Perfon, do not alter the Cafe if nothing of this Kind be :7d(r?§. ra
inferted in the Provifo it felf, by which it is referved. But it is agreed, Books thone
That if the Provifo by which fuch a Power is referved require fomething ciced,
infeparable annexed to the Perfon, it keeps it out of the Statute; and ;‘r‘:j f-"l‘{i;;-_
there'ote in the £ Duke of Norfolfs Cale, where there was this Provifo, 5e6,761,77;.
That if the Duke fhould be minded to alter and revoke the Ufes, and {Lw 279
fignify his Mind in Writing under his Hand asd Seal, thar them, & .-1';;]1‘{;2;‘,.
it was clearly adjndged, Tlrat the Power of Revocation was nor forieit- 132
able, becaufe it depended on the Puke’s Si,gnji“yi_n'% his Mind in Writing C’;’fﬁ";‘:j-a
under his proper Hand and Seal, which none but himfelf could do. Al(G preca | Lev.
it was adjudged in B Myin's Cafe, That the Law is the fame where {uch i?‘?.b .
Provile doth not exprefly require the Party's Signilying a Change of .4 O
Mind, but only that the Deed of Revocation be ‘under his propersInt. io.

lZzzzz Hand | S 2
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*Palmerg29 Hand and Seal.  But if fuch Provifo sequire only the Tender of a
Ring by the Feoffor, ipfo adtunc declarante that the Tender is to the In-
tent to avoid the Feoffment, it feems unfettled, whether it come within
the {ame Conftrudion.

*Plow.Com.  Seif. 27. gthly, It b {eems, That an. Annuity granted to a Man pro

?f,;‘;“irséom confilio impendends, i3 not forfeitable by thefe Statutes; Alfo it feems ¢

170,05 doubtful whether an Gfice granted to a Man for Life, and requiring

*Plow.Com. Skill and Confidence, be forfeitable s but if it be granted in Fee, it

179- feems clear that it may be forfeited even by the Common Law ; becaufe
the Grantor in giving fuch an ERtate, which thall defcend to all the Hejrs
of the Granteec however unqualified, feems plainly not to have been in-
duced to make his Grant from any Confideration of the peculiar Merit
of the Perfons who are to execute the Office.

“:Lev.16g.  Seff. 38, It hath been € adjudged, but not without great Difficalty,

3 Keb 459, That an A& of Parliament that certain Perfons fhall forfeit al] their

2 Mod. 130, L-ands, Poffeffions, Rights, Interefts and Hereditaments, and other Things

138, of what Nature foever, extends to Eftates in Tail, by Force of the

plonst Words ol Interefis of what Nature forver. Yet it is € agreed, That the

150, and che Statutes of Premunire, which give a general Forfeiture of all the Lands

BP";“ above- apnd Tenements of the Offender extend not to Land in Tail.

CH.p.Cs _ Setf.2g. It is & holden, That a Saving againft the Corroption of

1Inft. 47,90, Blood in a Statute concerning Felony, doth by a neceﬂéry Confequence

Slk-85- fave the Land to the Heiry becanfe the Efcheat to the Lord for Felony
is only pro defectn tementis, occafioned by the Corruption of Blood, Al
fo it is holden, That a Saving of the Land to the Heir prevents the Cor-

b Sik. 85, ruption of Blood, and alfo the Lofs of Dower, Buot it hath been b ad-
judged, That a Saving againft the Corruption of Blood in a Statute con-
cerning Trealon doth nor fave the Land to the Heir, becaufe in Trealon
the Land goes to the King by way of immediate Forfeiture, and not by
Efcheat,

Setf. 30. Asto the third Pardicolar, viz. To what Time the Forfei-
iwirz Borf.  ture fhall refate: It feems ? agreed, That the Forfeiture upon an Attain.
3. 30. der cither of Treafon or Felony, (hall have Relation to the Time of the
§_°p%f',;';‘ Offence, for the avoiding of all fubfequent Alienations of the Lands,
ch. 3r. but t0 the Time of the k Conviction, or fugam fecit found, . only asto
firz Coun- Chattels 3 unlefs the Party were ! killed in flying from or refiting thofe
voucher, 30 Who bad arrelted him 5 in which Cafe it is faid, That the Forfeiture fhall
‘Co. Lite. 2. b, relate to the Time of the Offence.

?s(g‘f}' '3?"32 Seff. 31, But it feems ™ unfettled, Whether in Premunire it {hall relate

s " ”" to the Time of the Offence, or only to that of the Judgment.

Plow Com. Se, 32. It feems the better » Opinion, That no Attainder whatfo-

¥ Firz. For. €ver thall bave any Relation as to the mean Profits of the Lands of the

feiture, 30.  Perlon attainted, but only from the Time of the Attainder.

f{:‘"“‘;ﬁ Pee o, 32.  As to the fourth Particular, viz. What fhall be done with

s.gp'.?:.':g:. the Goods of an Offender both before and after they are aftually for-

ch. 3 feited: It feems to have been always © agreed, That one indi@ed or ap-
onare " pealed of Treafon or Felony may bona fide fell any of his Chatels real up

on.3I,

Expefition,
:;,P(I}?:arlfeit. 119. Fitz. Coro. 296. ! pide fupra, Seft. 18, 8. P, C. 191.2, Firz Coro. zgo. ® Cro. Car 173, 173,

£ Jon. 217. * & Co. 170, Plowd. Com. 488. b. 38 Ed. 3. 92 »,, But chis is made 2 Quere, S.P. C. e, Lect, I,
and the contraty feems holden, Fitz. Coro. 290, 344. See alfo Fita. Forfeitare, 16, Coro, 174. Finch. 326, 329,
¢ Braft, B. 3. Ch. 8, Scft 5. and Ch. 18. Sedt. 1, 2, Flets, B 1. Ch, 26. Seét. 1, 2. 5 Co. 1700 b 7 H. 4. in the
Bft Caft. S, P. C. 1932 Stare Trials, Vol. 1. fol, 994, 995. Val. 4, fol. &5, 66, 454

3 per-
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perfonal for the Suftenance of himfelf and Family until they be aGually
forfeited..

SeiZ. 34. Alfo it feems 2 agreed, that the Goods of fuch Perfon ¢an . g ehe Ci.
in no Cafe be lawfully semoved out of his Houfe until they be forfeited. tawnsco the

Setf. 35.  Yet according to the general Tenour of the old  Books, the E‘I’]‘;gtz‘lfugv’__
Goods of one © arrefted for Trea‘on or Felony, may by the Purview of an ing Scition.
ancient Statute, which * feems to continue {¥ill in Force, be immediately “h”‘;i*-su- .
inventoried and appraifed, after which, and on Surety found that they Bhit B ;j
thall be forth-coming, they fhall be kept by the Bailiffs of the Party ar-ch 18§ .
refted, and for want of fuch Surety, by his Neighbours, till he be convict- g"f'.f‘}?":;“'
ed, or found to have fled, &e. whereby they are altually forfeited. Lete. €. 191,

Sect. 36. Alfo it was enalted by the Statute de Officio Coronatoris, (| fee Lot e
forth more at large, Ch 9. Seff. 19, 20.) That where one is found guilty ,c‘,;“;?', b
of Murder by a Coroners lnqueft upon View of a dead Body, the Co- 48 1
roner {hall inquire what Goods he hath, and caufe them to be valaued and 2{}’ ;“I‘dgiﬁ
delivered to the Townthip, &+ But fo much of this Statute as enables Abridged,
the Coroner to (eife the Goods, €€ feems to be repealed by 1 Rich, 3. Bro. Coro.

(fet forth more at large SefZ. 38.) unlefs the Party indiked be found alfo Tt Jolices

to have fled. of Qyer, (¢
Seif. 37, Alfoit was enatted by 25 Ed. 3. 14. (Tet forth more at large P P5 e

Ch. 27. Sect. 116.) That in the fecond Capias given by that Statute on Feloos io E-

the Retarn of a Nox inventus, it (hall be comprifed, that the Sherift fireat pre-

fhall caufe the Party’s Chattels to be feifed, and fafely kepe till the Loy ff,';'lg,;}ff:;

of the Writ or Precept returned, €. and this is fill in d Force not- them co the
withftanding the Statute of 1 R. 3. 3. for this prohibits only the Seifing Towns, &e.

to anfwer 10

of the Goods of thos who are arrefted; and {o far as it relates to this e King in
Puarpofe, is enatted as followeth. Egre. But
Sefl. 58. And that wo Sheriff, Under-Sheriff, wor Efcheator, Bailiff® of f::&?j?;;ﬁe
Franchife, nor any other Perfon, take or feife the Goods of any Perfon arreft- Chareels of
ed or imprifoncd for Sufpicion of Felony, before that the fame Perfon fo ar- °2% conviét

4 . . . . of Felony.
vefted and imprifoned be comvicted or attainied of fuch Felony according to the Andemn:_‘

Law, or dlfe the fame Goods otherwife lawfully forfeited, upon Pain to forfuit A'-'g' pl. 13-
the donble Value of the Goods fo taken, to kim that is fo burt in that Bebalf, ind 43 £-3.

24 pl 1.

by © Action of Dult, Kc. Abridged,

Seit. 39. This Statute is {aid to be in f Affirmance of the Cothmon Bio Loro. g
Forfeiture, 7.

Law, and hath been = adjudged to extend as well to the Seizare of Mo- Retifr, 3.

ney as of any other Chattel. ggce and
Seit. 40. It feems plain from this Statute, That Goods may be feifed k. T,

as b (oon as they are forfeited 5 and it feems the whole Townthip is an-

7.
{werable i for them to the King, and may feife them ¥ where-ever they E:i’:iﬁ‘fﬁ‘i’:f
can be found. That no Mi

nifter of che
King ought ro take the Chattels of an Appcilee of Felony sway with him, but to feife them, and caufe the Pare
ty to find Surety rhar they thall not be eloigned, dre. &nd if che Party canoot find Surcty, he oughe to deliver
them to the Neighbours, Jre. And in the Jait Cafe of 7 H. 4 Abridged, Firz. Coro. 83. and Bro. Forfeit. 10. It
is faid, rhat where one is indi@ed of Felony until he be attaineed, his Goods fhall not be removed out of his
Haufs, but thall be kepr by his Neighbours until, @ and in the mesn Time the Felon oughe to tive tpon his
Goods. Fidr 41 AL pl. 3 Abridged, Firz, Procefs, 183. Bro. Forfeiture, 0. 13 H. 3. i3, pl 6. in which Books
it is faid, that Goods (hall not be feifed till they be forfeited. ¢ the old Wit recited, Brafk. B. 3. Ch. 58, Sc&. 4.
aad Fleca, B, 5. ch. 16 Se& 2. is exprefs o this Purpofe, Yetin 3 Inft, 138, itis {aid, that the Goods of ahy De.
Yinguent cannot b inventoried, and the Town charged therewith before the Owner is indifted of Record; and a
Nore in H. P. C. 169, feems to be to the fame Effc&t. * State Trials, Vol, 1. fol. 994, 995. Vol 4. fnl. 65, 5. 5,
P C.i39. ¢ 8. P.€ g2 Lett. C. 8 5. P. C. 193. Staundf. Prerog. 48. © For Precedents of fuch Adtions, See L
Lutw. 132. Cro. Bliz 749. ¥ #ide fuprs, 8. 33, 34, 35 S.P.C. 193 B Raym. 414. b Cp. Lite. 391, ! Fuz. Cora.
300, 347, 366- 13 H. 4. 17.p] 6 Abridged, Firz. Forfeit. 33, 22 A pl. 81. Abridged, Firz. Coro, 181, Bro.
Charge, 45. Forfeiture, 32, 8. P. C. 193. B 194 A. B. Stoundf Prerog. 47.b. 47 F.3.38. 2. b, %32 AflL pl. 81,
Abridged, Fitz. Coro. 181, Bro, Charge, ¢5. Forfeiture, 2. Steunf, grerog. 47 b

Seit. 41.
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Of Forfeiture of Lands, &c. Beok 1.

Sectagt. And at the Common Law it was no ! Plea for fuch Town.
{hip, That the Goods were delivered to the Cuftody of 7. 8. who im-
bezilled: them, &. But it is enacted by 31 E. 3. 3. That if any Man or
Towsi be charged in the Excheguer by Eftreats of the Fuftices of the Chattels of
Eugitives and Felons, and will alledge in difcharge of bim anotler which is
chargeable, ke fhall be heard, and Right done to the otker.

Sect. 42. As to the fecond Point, ziz. Where the Wife lofes her
Dower: It is agreed, that before the Statute of 1 Edi 8. ch. 12. the Wife
not only loft her Dower at Common * Law, but alfo her Dower «d
oftinm ecelfie, of ex affenfu patris, or by Special € Cuftom (except that of
¢ Gavelkind) by an Attainder of any Trealon or © capital Felony, whe-
ther £ committed before or after the Marriage, and whether the Land
were in the Hands of a ¢ Feoffee, or forfeited to the King, or efcheated
to the Lord of the Fee: And tho’ the b Attainder were pardoned; cée.

Sect. 43. Butit 1 feems that the Wife never forfeited Lands given
jointly to her Husband and her, whether by way of Frank marriage or
otherwife, but only k for the Year and Day and Wafte.

Sect. 44. Alfo it hath been ! adjudged, That if a Huosband having
levied a Fine with Proclamations, is afterwards erroneoully attaineed of
High Treafon, and the five Years pafs after his Death, and then the One-
lawry is reverfed, the Wife may purfue her Title of Dower within five
Years after (uch Reverfal 5 becaule being barred of her Dower by the At-
tainder while it (tood in Force, which Actainder [he could no way re-
verfe, (he had no Remedy to purfue her Title of Dower within the five
Years, and therefore fhall not be barred by her Non-claim:

Sett 45. It is enalted by 1 Ed. 6. 12. Par. 17. That alleit any Perfon
Jball be attainted of any Treafon or Felony whatfoever, yet that notwithflanding
every Woman that [ball fortune to be Wife of the Perfon fo atsainted, hall be en-
dowable and enabled to demand, have, and enjoy ber Dower in like Manner
and Forve as the ber Husband had not been attainted, Rc.

Sef7: 46. Bat this is repealed as to Treafon by 5 & 6 Ed. 6. 11 Par.
9. by which it is enacted, 7hat the Wife whofe Husband fhall be attainted
of any Treafon whatfocver, fhall in no wife be received to ask, challenge, de-
mand, or bave-Dawry of any the Lands, Tenements, or Hereditaments of the
Perfon fo attainted during the faid Avtainder in Force. And this hath been
conltrued ™ to extend as well to an Attainder of Petic Treafon, as of

High Treafon.

As to the third Point, »iz. How far the Blood Is corrupted by an Ae-
rainder of Treafon or Felony, the following Particalars feem moft re-
markable,

Seit. 47. 1ty It is ® agreed, That by © fuch an Actainder, the Blood
is {o far ftained or corrupted that the Party loles all the Nobility or
Gentility he might have had before, and becomes ignoble,

Sect. 48. 2dly, It is alfo ? agrecd, That he can neither inherit as
Heir to any Anceftor, nor have an Heir.

Sect, 49. 3dly, It.is alfo farther 9 agreed, That where-ever it is ne-
ceflary for any one who would make a Title to another, to derive the De-

8. F. C. 195 B. But an Attsinder of Piracy, (B 1. Ch, 37.Sefh #, 8. Co. Litr. 391.} or Petit Larceny corrupts not

the B-ood. B.

1. Ch 33 Se&. 36. 3 Inf. a1r. Co, Litr. 41, 2. Noy, 170. » Co. List, 8. a. 191 b. 392, §P. C.

tgs. b. B:o. Nansbility, 23, Coro. 66. % Cra. Ca 543 Lict. Rep. 28. 1 Vent. 313, 457, Noy. 159, 166, e,
1 Lev 6o, 185id, 200, 201,

fcene
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fcent thro' him, the Attainder is 2 Bar to {uch Title, # unlefs the Land .+ ; ¢o 1o 6
were intailed. And therefore if there be Grandfather, Father and Son, Lit. 5. 746,
and the Father be attainted, it is clear, That the Son ® cannot claim as 0 o
Heir to the Grandfather of the Yands in Fee-fimple, becanfe he mult o1 Venr.
of Neceflity derive the Defcent thro' the Father, which by Reafon of 414 48

et i : . Dilil'r4 pl.g-
the Attainder he cannot do. And for the fame Reafon, if there be two go {itbor

Brothers, and one of them bhaving iffue 2 on, be attainted, and either  Co. Ca.
the Son or Uncle purchafe Land and die without 1flue, the other ¢ can- }3

Dy. 274. pl.
not be his Heir, becanfe the Blood of the Father thro’ whom the Defcent .o 748l

muft be convey’d, is corrupted. But it feems a ¢ general Rule, That the t Vent. 413,
yd, P g

Attainder of a Perfon who needs niot be mentioned in the Conveyance igoy s o

of the Defeent, does no Hurt, let the Anceftor be never fo remote s and 2 1 Vene 413,
fortiori therefore it {eems clearly to follow, that where one may claim as /. 7 R&;:E, 8
immediate Heir to another, without deriving the Defcent thro’ any other, Noy. (59,

he fhall not be barred by the Attainder of any other. And therefore it lﬁf, &e.
feems ¢ agreed, That if the Son of one attainted purchae Land, and |gi7.5%

. t . . : 18id.100,201]
have a Son and die, {uch Son {hall inherit him, becaufe he derives his #iae Bragt

Defcent immediately from him. And for the like Reafon it hath been § & '+
f fertled, That if a Man hath two Sons, and then be attainted, and one ¢ veqeq16

of the Sons parchale Lands and die without Iffue, the other thall be his ‘Co.Lir. 8.
Heir, becaule he may make his Title without mentioning the Father, é,[;f}’;; S0,
But Sir Edward Coke 8 {ays, That the Reafon of chis Cafe is, becanfe 1 Rol Abr.

the Attainder of the Farher corrupts only the lineal Blood, and not she collateral 35; 8: ::n

Blood between the Brethren which was vefted in them before the Attainders bat | Venr. 415
he faith, That fome kave holden that if @ Man after he be attaiuted have Iffise P2im. 19.

#wo Sons, the one cannot be Heir va the other, becanfe they could not be Heir to :RL:;'ﬁjg_'g;;

their Father, for that they mever had any inkeritable Blood in them. But the a2 Sid. 25,27,

Ground of this Opinion feems to be overthrown by the Refolation in the This is lefe

Cafe of Collingwood and Pace, wherein it was adjudged P in the Exche- Moor g6 p1.
quer-Chamber by feven Judges again{t three, that the Sons of an Alien 775
might be Heirs to one another if born in England or naturalized; and gol'foe ™
yet it is certain that they could not be Heirs to their Father. Alfo it Rep.28.
feems to i be the better Opinion, that where a Perfon attainted hath *Co-Lic 8a.

Ifflic by a Woman (eifed of Lands of Inheritance, (uch Iffue may inherit fsf;‘_’l;,fl;f'

the Mother, tho’ he never had any inheritable Blood from the Father. V1 Sid. .93,

Setf. 50, 4thly, It feems clear, That notwithftanding a Petfon at- Ilfiif;l:_‘:'[ N

eainted be to many Purpofes Jooked upon as dead in Law, yet he hath a ¢ Lev. 5.
Capacity to ¥ purchafe Land, which the King thall have upon Office found. ¢ Sid-sor.
Alfo if the Father of a Perfon attainted die feifed of an Eltate of Inheri- 4.4 ot 43t

tance during his Life, no ! younger Brother can be Heir, but the Land fhall I\"soy- 159,
rather efcheat; for the élder Brother, tho' attainted, is ftill a Bro- [ 5
ther, and no other can be Heir to the Father while he is alive: But it This aifo sp.
feems ™ agreed at this Day, That if he die before the Father, the younger B froms3
Brother fhall be Heir. d §.0.C.

198,
Abridged Bro. Tenznt by Curtely, rg. and wherein it is bolden, ‘Thae if the Huosband of an Inhcrierix have
Iue, and be ateainted of Felony and pardoned, he fhall not be Tenant by Curtely by Reafan of che Iffue born
before the Pacdon, but by Reafon of Iffue born afcer he fhall ; from wheace it neceflerily follows, that fuch
1 mult be inherirable to che Wife. Alfo it is sdmitred, Co. Lit. 84. b. ‘That the Iffuc of an Inheritrix by
an Alien oc a Perfon ateainted cuy be in Ward, which could not be tinlefs he codld inherit the Mother.  2ids
Cro Ja. 539 Lit. Rep. 28, iLev. g9, 6o, But the contrary was anciently holden, 3 Co. 41, Braft B.
3 Ch. 13. §¢&. 19, 20, ¥ Co. Lit. 2. b. ! Flera B. 1. Ch. 28. Seft. 5. Co, Litr. 8. 4. 1}. 2. Biro. Morrdan
cefter, 36. 8. P, C. 195, B. Brak. B. 5. Ch. Se&t. 7. Ficz. Peticion, 20,  Mortdancefter, 28, Difeent, 7.
r Vent. 413, 417.. I Lev. 60, Defcent, 17. 29 Al pl.11. Noy. 166, 170, # Sid. 195. 26 Al pl.a, m
se¢ the Books acxe abové cited, and Bro, Difcent, 64, Cont. Bralt. B. 3 Ch. 14. Seft, 17

Aaaaaa Sed, g,
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Seit. g1, sthly, It is clear, That ¢he Corruption of Blood from an

Attainder is fo gigh that it cannot be abfolutely falved but by A& of
*Co. Lit 2. Parliament 5 for it feems 4 agreed, That the King's Pardon cannot re-
*.3915.392 ftore the Blood fo as to make the Per{on attainted capable either of in-
¢ p.C 15, heriting others, or of being inberited himfelf by any one born before the
B, . Pardon. P Yet if {uch Perfon have a Son born after the Pardon, and
k2% purchafe Lands and die, fuch Son may be his Heir, unlefs he have
cme.gH. s. an clder Brother alive borh before the Pardon ; for a Pardon doth s it
9k 4. Were makea Man a new Creature, and give him a new Capacity, in Re-
Books next e whereof his Iffve born after the Pardon may be his Heir, as to
above cited. Lands purchaled after the Pardon in the fame Manner as if be had never

been attainted.

CHAP L
Of awoiding Fudgments in Criminal Cafes.

OR the better Underftanding the Learning concerning the avoiding
F of Judgments in criminal Cafles, 1 {hall endcavour to thew,

1. How fuch Judgments may be avoided.
2, The Effect of fuch Avoidance.

And firft, fuch Jodgments may be avoided either,

1. Whithout Writ of Error,
2. By Writ of Error.

They may be avoided without Writ of Esror two Ways.

1. For Faults apparent in the Record,
3, For other Matters debors the Record.

St 1. And fisft 1 thall endeavour to fhew where fuch Judgments
may be avoided by Plea withont any Writ of Error for Faults apparent
in the Record; as to which it is obfervable, That notwithftanding it be

¢Co. Lite. the allowed Praltice of the Court of Common Pleas to fuffer a Defendant

259 3-3 6.pl. COMIng in by © Capias Utlagatnm the fame ¢ Term in which an Exigent
91. is returnable, to avoid the Ountlawry without Writ of Error, by fHew-
g:g =9a‘?-', ing that he purchafed a ¢ Superfedeas out of the f fame Court, and
Seeus if he

comes in gratis. Dyer Yga. pl. 25, Cont, 39 H, &, 27.b.  Abridged Fitz. Refponder, 3, Bro. Uthgary, 3¢,
Vide 14 H. 4. 97. 2. b. Fitz. idempnicate nominis, 3. Bro. Utlgary, 28. joH.6.3.2 4 8H. 6, 37.°pl 8.
Abridged Firz Error, 19, 19 H. 6, 2.5, Abridged Fitz. Error, 28, But fome have holden, Thatan Outlawry
cannot be aveided for this or any other Caofein snother Term. Co. Lir. 259, b, 37 1L 6. 17. 0. b Abridged,
Fitz. Oclagary, 8. Bro, Error, 97. 37 H.6,17.0 b, Abridged Fitz, Utdlagary, 28. Bro. Error, 97. 8H. 6,
37.a. b, Con. aciim_i'g:d'l And, 36. p). 93, © 19 H. 6.44.4 b. Absidged Firz. Utlagary, 20. Bro. Utlagary,
a1, 33 H. 6 5.b.  Abridged Firz, Utlegery, 27. Bro.a. 3o 1%.6.3, 3, ‘Abridged Fiez, Proce&tion, x1. Brn,
Utdligary, 74. t3 H. 4. 18,2 Abridged Bro, Udagary, 14. 7 H. q. 1.0 Abridged Bro, Utlagary, 5. 8 H.
6. 7.3 b Fitz.Ereor, 33, trH. 4 34. 33 H & 1.b 4508 "Abridged Firz. Utlagary, 27, 1 And. 36.pl 93,
But 1 Rol. Abr. 747-Pl. 2. The contrary is faid to have been holden, 36 Eliz. §30H. 6. 3.0. Abridged Fitz,
Prote@&ion 11, Seews if the Superfedess were frem the Chancery, 7 H. 4 5. b, Abridged Fitz. Supirfedeas, 10,
Bro. Utlagary, 65. Superfedess, 8 Fide 18 H. 6. 18, a.b,  Abridged Firz. Error, 24 7Ed. 4 9.b.  Abridged
Ficz. Bxigeat, 1. Bro, Superfedeas, 32, F.N. B, 236 A.

3 de-
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2 delivered it to the Sheriff before the quinto exailus, Gc. or by thewing i i 4 ar
any B other Matter apparent ont Record which makes the Qutlawry er- 8. b
roneous, as the Want of an © Original, or the 4 Omiflion of Procefs, abritged,
or Want £ of Form in a Writ of Proclamation, €. or a ¢ Return by ary, ;g.\ll..r‘{;ng;
Perlon appearing not to be Sheriff, or a b Variance between the Original 9ineEl s
and Exigent or other Procefs, or the Want of {uch Addition as 1 required 3::]55:;
by v H. 5. Yetit is faid in many k Books, to be the conftant Courfe of the '35 ’
Court of King's Bench, never to reverfe an Outlawry on the Crown-fide 5737 P
either in the (ame or a different Term, for ! thefe or other Errors of the 25 and il
Jike Nature (as the ™ Want of a Capias to the Sheriff of the County where. fid ot tobe
of the Party is nanied, or a 1 Fault in the Indi@ment) without a Writ of il
Error 5 yet fince Sir Edward © Coke feems to be of another Opinion, and delivered 1
fince alo it is clearly holden, That one may plead even a Matter of Fal the ShecifT or
in the King’s Bench in Avoidance of an Qutlawry of Felony which can- CoLir128.,
not be pleaded in Avoidance of any other Outlawry, as (hall be more ful- B:o. Uriag. &
ly thewn, SeZ. 6. I thall leave this Point to be farther confidered. How- ot g
cver it is P agreed, That a Convilion of Felony whereon the Party hath Eror. 72.
had his Clergy may be difcharged by Exception to the Indictment, Fié e
becaufe no Writ of Error lies of fuch a Convittion, not being a Judg- ¥ Cor Litt.
mene, 359. b. .
Sei. 2. As to the fecond Particolar, vz, Where a Judgment may be 13._?,' 61 b:
avoided without Writ of Error for Matters debors the Record, it is hol- abridged
den, That he who purchafes Land of a Perfon who afterwards is © out- Fiea. Uslager
lawed of Felony, or condemned upon his own ¢ Confefion, may falfify Tii7.eb.
the Record not only as to the Time wherein the Felony is fuppoled to Abissed,
have been committed, but alfo as to the Point of the Offence.  But it is ALY
vagreed, That where a Man is found guilty by Verdi&t, a Parchaler Abrilged
cannot falfify as to the Point of the Offence, {ut that he may falfify for '3;‘: Ervor,
the Time where the Pasty is found Guilty generally of the Offence in the Fitz, Uc) 41,
Appeal or Indictment 5 becaufe the Time is not material upon Evidence. 7 19Ed.
Seit. 3. AHo it Teems @ agreed, That any Judgment whatfoever gi- Boticis s
ven by Perfons who had no good Commiffion to procced againtt the Perv greed, Thar
fon condemned, may be falfify'd by tewing the Special Matter without 37 Ouie='y

Writ of Error, beczufe it is void 5 as where a Commiffion authoriles to Original is
proceed on an Indi@ment taken before 4. B. C. and twelve others, and Bot void, but

H - [} idah -
by Colour thereof the Commiffioners proceed on an Indiétmeat taken be- 1y Ben Con
fore eight Perfons only. Tor, 45.

Sit. 4. Alfo it feems * agreed, That if the Treafon or Felony of 3‘1;5’g’§-5’§‘
which a Man is attainted, be afterwards pardoned by Parliament, the Abedg-d
Attainder may be falfify’d by himfelf or his Heir without Plea, 1:*"- Etror,

1.

. L . Keil19: B
Bro. Utlagary, 45. Long quinto, Ed 4. 116, b, 431H 6r.boges Abridged Firz. Url 27, 8 H.6.37.p1 8.
Absidged Fitz. Error, 19, Bro Utlagary, to. Iy H.6. 2.4. AbridgedFirz, Error, 36, Lang quinto, Ed. 4,
116. b, Bro. Udagery, 45. Dy sc6.plito, 11 Hoa.35.3. & Dy.45.pl7. 8 Fitz. Utlagary, «1. 33 H.
6.31. 2. Abridged Fuz, Utligary, 35, 21 Ed. 3. §6. b.  Abridged Fitz. Dilcontinuance, 3. 16 EL 4. 9. b,
Bro. Eeror, 172, Fitz. Difcontinuance, 17. 20 H. 6. 13. Abridged Firz. Difcontisuance, 22, 2 Rich. 3, 13. b,
Bro. Mifnolmer, 8o. Variaace, go. ! 8 H. 6. 37. & Abridged Fitz. Errer, 19. 1 And. 36. pl. 1. & Rol
Abr.743.pl.6,7. 2 Inft. 670, Coat. Bro. Utlagary, 34. 39 H.6.1.b, ¥ r Rol Abr. 743 Lere. €, 37 H. 6,
17.b.  Abridged Fitz. Utlagary, 28. 4 E. 4. 41 2. b.43. Abridged Bro. Error, 148, Uilagary, 67. 19 H. 6.
2.8 Abridged Fitz. Error, 36, Fide Palmer, 43. Cowrrea, 11 H. 7. 4 b, Abridged Bro. Utlagary, 71, ! Not
for the Want of an Addition, 19 H. 6. 2. 2, Abridged Fitz, Error, 25, 10 H. 6. 15.b. 54, 2 Supra, Ch, 27,
Seft.ray. 9t 6.15.b,  Bro Utlegery, 20,34 3% H.6.1.b M1 Bullt. 109, 18id.144. ®Co. Litt. 256, b,
pidsviH. 7.4 b, Bro.Uthagery, 78, 33 H 6.1.b. Abridged Fitz, Utlegary, 27. 8 H.6.37.2.b, Abridged
Bro. Uclagary, t9. ? Cro. Eliz 489, 490. © H P.C. 279, 3 Toft, 230, Yec rhe contrary feerns holden, 49 Ed.
3,05 49 Al b1, 1. Bio. Coro. ac§ or 6. 207 or 8. Fitz. Traverfe, 19, " H P Cu 270, 3 Inft 237, Bra,
Traverfe dc Office, 35. 7 Ed. 4 1. 2. Ficz. Eftoppel, g1.  F See the Books sbove cired, " EH. P. C, 70, 3
Intt. 231, Plow. Com. 392, & * sinft, 232. H.P.C. 271, 8Co.79.b. ¥ide Supra, Ch, 37. 8. ¢3. Cro. £,
72, Cro Eliz. 4. *T'is (aid that a Weit of Ercor lizs an fuch a Pardon,  But rhisis contrary to 3 Infh 134, and
& Co.14-3 For the avaidingof an Qutlawry by the King's Pardon, vide Supra, Ch.49. 8. t5. Fuz Charr 274
Bro. Diror, 6. 18 E3.3,38. Oro. App.7.9:. 9 H.soiag. b a

Sect, 3.
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Se¢f 5. But it hath been ¥ adjudged, that the King's Letters Parents

729 B4, 3. . s
as e reverfing an Attainder are void, nalels they be afterwards made good by
iﬁfi‘r‘tﬁ%" A& of Parliameot.

*Col.iby b Seff. 6. It feems generally agreed, that by the Common L_aw, in
VioHy74 2 faygrem vite, an Outlawry of Treafon or Fek;ny might be avoided by.
l‘}f:;‘_‘i{‘:l‘-imm Plea that the Defendant was in * Prifon, or in the King’s Service be-
tor. yond the + Sea, &v. at the Time of the Outlawry ** pronounced againft
B Ul him. Bue [ rake it to be generally 2 agreed, that no Outlawry for any

2,11, 18, 27,

33 H.6.1. 0, other Crime, (againft a Party b rightly defcribed) can be avoided by che
7H 6.35.4. Plea of ady Matter ¢ of Fatt whatfocver.

walyt, Seil. 7. Anditisenaied by 36 H.8. 13. and 5 & 6 Ed 6, 11. Thas
a7 Ail pl 47. ol Procefs ef Outlawry to be bad or made within this Realn, againft any Offens
?’a’e Wicee " ders in Treafon, being refiant or inbabised out of the Limits of this Realm, or in
s'?fl(.]:fg.'b. any of the Parts beyond the Seas at the Time of the Qutlawry pronounced againft
slofse.  them, fhall be as good and 36‘%5? ual in Law to ofl Intents and Purpofes, ds if
i‘_’"‘;‘;_‘t',.-""" Juch Offenders bad been vefident and dwelling within rfJ:'.r_Redm at the Time of
Bro.Ud.sy. fuch Procefls awarded, and Outlawry pronownced, 4 Provided, that the Party Jo

llaH't? 13- to be omtlawed, fhall, within one Year next afier the fuid Outlawry prononnced, e
B 5 i il 10 e Cif i of Englav fo the T b w1d ffs v e
Thut he who verfe the Inditiment or Appeal whereon the faid Ontlanry foall be pronounced 4

}",::d:];'l‘}“ is aforefaid, that then he [hall be reccived to the fame Traverfe, and being there-

Mewin  wpon found not guilty by the Verdiit of iwelve Men, be flal be clearly acquitted

yhole Cullo- aud difcharged of the faid Outlawry, G
andinwhie  Setl. 8. And it hath been € refolved, that thefe Statutes extend as

Counry, end well to Treafons by fubfequent Statutes as to thofe within 25 Ed. 3,

multilos  Gft g, It feems generally agreed, That any Outlawry whatfoever
is Plea; . N . . 3 ;

a0d by E¢. ' may be avoided by a Defendant’s Coming in upon the & Capras Otlagatum,

3. 13- 4n A~ and pleading a b Mifnofmer either of the Name or Addition in the W rit,

verment is

given sgaint ©'r. 33 by fhewing that whereas he is called by fuch a Name of i Bap-
the Teltimo. tifm, or k Surname, he hath been always known by a different one, and

ny of a She. . . .
HifFor athers, TOF DY that in the Writ, &ve. or whereas he isnamed of fuch Eftate, Degree,

having o~ OF Myftery, that he hath fome other ! Addition, and notthat in the Writ, ¢be,

}“F"“} fj“l- Alfoitis (aid in many ™ Books, thathe may plead, that thereis no fuch Town
Ijr;:;agiful;ﬁl as that whereof he is named. And it feems clcar? agreed, That he
ment. may plead that at the Time of the Writ purchafed, and ever fince, he hath
Zg‘f'?‘:"b" made his Abode at fome ™ other Town, and not at that in the Writ, e,
Abridged

Firz Refpond, 54. 9H. 4. 3. . Firz. Scire Facias, 64« 11 H.7.5.2.Br0. Ut 79. 4 Ed. 4.70.b. Cont. Firz.
Coro. 123, ¥ide 10, 4.9, a. Abridged Firz. Rel. 201 8 Co.107. 9 Co. 207, Co.31.b. Co, Lite, 74. a.
** Fitz Uttagary, 2, 4% Forfeiture, 19.  Refpond, 54 101, 7 H. 6. 25 a Absidged Bro, Utlagary. 18, 16
Ed. 4. 6:a. +Co,Litt 359.b. b pide infra, Seft. 9. < Notbythe Plea of Imprifonment, Firz. U, 27,47, 33
H.6.1.b, 45,2, Nor by the Plea of being beyond Sex. Fitz. Uth 29, 33 H 6.1, 48,2, 4 SEGEE. 6.4, "%
Pide State Trials. V. 3.f 335, 3 Mod. 47. ¢ Mod. 366. Sir Tho, Armltrong’s Cele. f3 Inft. 32,216, Bug
fee Dyer, a87. pl. 48. " Ser allo 2 Jon. 182, Error afligned for the Reverfal of on Qutlawry of High Treafon,
that tite Defendant was beyond Sea a: the Time. 5 33 H.6 1. b. 38 45.5 Fitz Utlagery, 22,13, 16, ay, 19,
3%, 35,3744, Nonfuit,6, Efteppel, 47, 54.67. Dyer, rg2.pl.ag. Bro. Uthgary, v, 12,21, 24, 25,26, M.
nolier, ¢3. 1 Bdog 2 b, 21 H. 6 5o, b. sH.7 v6.a. gldiog. 1. 37H 811,12, 22 H. 6, 23.8 1o H,
6, 80,a.b. s H.5.7.b. 38H.6.2. 5. Fide Firz, Variance,74. 19 H.6, 58.a. 2:Ed 437,38 b33 H 6
1.b.g5oa. Butinrhe-Abridgment of this Cafe, Bro. Utlagary, . The contrary feems to be holden, Fitz, Ut
Bgary, 27. ' Fiez Urlegary, 44.  Bro. Utlegary, 1, 2y H 841,13, k14 Ed. 4 6.b. Bio Utlagary, 53, 19
Ed 4. 14,25, Bro. Scire Faciss, 1 32. Mifoofmer, 1. a7H.8.er, 12« 12H.6.7.b.  So if one be cauiled in the
Writ the Son of 7, ¢ he msy plead chat he is the Son of W, 8, 10Ed, 4-11. b Bro. idempnitate nominis, g. 1
Titz, Nonluie, 6 Eftoppel, ¢7, 87, 1 Ed. 3-2.b. 20 H. 6 50.b. 28H 6 1, b. Fitz, Utlagry, 11, 35, 37.
Bro, Utlagary, 15, 24,78, Mifuof. sa. sH.7. 160, 7Ed 4. 1. sH. 5.7 b Abridged Bro, Utk 15, Firz,
Utl 37 Bur 'tis there faid, that fome wers of Opinion, That thie Pasty fhou'd be put to bis Wit of Error, bea
caule he is the fame Pecfon, See38 H. 6.1, Bro, Utl, 31, 51. 10Ed.4.15.a. Bro, ScieFacias, 132, ¢ Bd. 4o
24, 35- vFirz Url 23, 26, 21 Ed. 4.37.b. 2aH. 6,23.2. 33H.6. 51.a. Bro. Udl. 24, the 2d.  Fide Raft.
Entr 3oe. pf 24,305, pl 25,26, Butthe contrary is hoiden. 33 H 6,1.b.  Becault fuch Plea wonld avoid the
Qutlawey agiindt all Perfons  Bro. UL, 1p. Thereis an Opinion to the contrary, but it feems nor warranted
by the Year Bock. 8 Ficz. Utl, 21, 23, 25,29, 30, 33. Eftoppel, 540 Biror, 23.38H.6.1.2.b. 28 H. 6, 1.8,
b 31 H.638 22H.6.7a 16,5 25 a b v9 H 6. 80.a. b, Dyer, 192.p1. 725, 2 B 4. 1. b Bre, Ugl,
22, 26,92, 31:58. 21Ed ¢ 7o. Keil. 101, Such Marter s plead=d withour any Traverfe of cthe Plsce in che
Inditmear, Fide 52 E 4. 17,18, 20H. 6 19.b. Teisadjndged 18 H. 6 Abridged Fiez. Ul 25. Thatitis
no Plea for one named af the Parith of C. chat there are 3 Vills in the {ame Parith, @iz, D £ F and tht he was
commorant at D, :ad (hercfure ovght to bave been named of ir.
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and it is P {aid, That by fuch Plea the Ontlary fhall only be avoided as s HA1D
to the Perfon who pleads it,(who thall 4 not be intended to be the Perfon sro, U3,
meant) and (hall ftand in Force again{t the Perfon of the Name and Ad- 71

dition in the Rerord. But it is {aid, That a Perfon of the fame Name ;:é{ﬁiﬁl g:
and Addition as are mentioned in a Record of Qutlawry, T cannot avoid Fiz Er 23,

it by averring that chere are two Perfons of {uch Name and Addition, 2! 117 3.

and that the Perfon intended is the Elder, and he himfelf is the Younger, i’s'ri.‘fl'i‘.“l}'
but thall be put to his Writ of idewpuitate nominis,which is faid by fome 6 21,b.

to be the T only Remedy in fuch Cafe after an Outlawsy returned. And &7/
it feems, That notwithitanding in Civil Caules * before an Outlawry is fuciss, 5.
returned one of the {ame Name may come into Court, and thew ¥ that 5o Utl.25.

- . - . . . Tha K
he is not the Perfon intended 5 whereupon if the Plaintiff confefs it, the .. f_;::,ﬁ?
Diverfity of the Names thall be entered on the Roll, and a new Exigent the Judg-

fhall iffiie with a fuller Defcription of the Perfon intended: Yet this E‘f;::;’:f&m
* cannot be done upon asn IndiCtment, without a Writ of idempritate sifirmed by

nominis, becanle it wonld make the Procefs variant from che Indi@mene, EEE?&T'
which cannort be altered without the Confent of the Jurors. voidance of
the Ouclawa
And now I am to fhew how Judgments in Criminal Cafes may be a- );

-
voided by Writs of Error; as to which having thewn already, Ch. 29. ]Vs,ea.h H.6.

5S¢ 40. That the Reverlal of the Attainder of the Principal ipfo falfo, Bio Ud2s.
reverfes that of the Acceffory, I fhall in this Place only obferve the %y " * ™

nb

following Particulars. Fitz Ut ar.
_ 9 And for
Seft. 10. 1ff, That it feems to be in a great Meafure 2 fettled, Thae [t Ceule

a Writ of Error to reverfe an Attainder of Treafon or Felony may be Eflll'i’;fiﬂ{';
bronght as well by the Executor as by the Heir of the Party, but ® no ;‘,?"“Ff the
other Perfon what(oever, ]“f,i;,’iuc[’)“if.{

Sect. v1. adly; That a Perfon attainted of Treafon or Felony before he abiliey

can have a Writ of Error to reverfe his Attainder mufk © aflign his Errors, Firz. Nona.

. . ~ biﬁty, I4.
and thereupon have Leave from the Court to profecute his Writ of Error. 4188 ;) 1.

Seet. 12, 3dly, That no Writ of Error for the Reverfal of an At- pl. 16

tainder of Trealon or Eelony is to be 4 allowed without an exprefs War- o nhor o,

rant from the King, ot the Confent of the Attorney General, vatH o7,
Sect. 13, 4thly, That an Attainder of Felony of a Perfon who bad a- P! 16

R P " N r4H 4.27.2.b,
ny Lands, thall never be reverfed by Writ of Error ¢ without a Seire fa- Fiez Yempn.

cias againit all the Ter-tenants, and Lords mediare and immediate; but r;,pzigis,lzj.;!.
it is £ fettled, That foch Seire fuciar is not neceflacy in the Cale of High | 1ok

- a9, §5, 6.
Treafon. Alfoit is & (aid, That it is not neceflary in «he Cafe of Felony - Ed. g i5.

when it {uggefted on the Roll that the Parcy bad no Lands, and the Ar- 5%

. 13 H. 6 7.b,
torney General confeffes it tuz Uil 1,

Sect, 14. sthly, That it hath been b fettled, That the Statote of 33 H. a3
8. 29, which enadis, That if any Perforn fhall be attainted of High Treafon [gi ie:
by the Conrfe of the Common Laws or Statutes of this Realm, that in every fuch 16 Refp 21,
Cafe, every fuch Attainder by the Covemon Law fball be of as good Strength, Fi"l'"b?_' e
Vaiue; Firce and Effect, a5 if it had been done by Autbority of Parliament, 1, e
is to be intended of lawful Attainders by due Courfe of the Common Bro Hempa
Law, and not of erroneous and void Attainders, which therefore may be 7 '8 %

. M $, 7. 8.
avoided in the fame Manner as before, FitzJdempn.

nomi 3, 6, 7.
Comt, F.N. B, 268 Lett. B. "F. N. B 264 Lecr. A, BroTdemp, nomims, 2,4, 1. g H 4 27, Fitz Idemp,
nominis, 5. =21 Ed. 3. 35.b. Gowir Fitz. Idemp nomints, 4. 8ro. [demp. nominis, 6. Long quinto, BEd. 4.571,
* Fitz, Idemp. nominis, 3. F. N. B. 268. Lete. B.  Bro. Idemp nominis, 2,ti. 9 H.4.3. 2Cro, El. 225,273,
558. s Co.str.a, Owen, 147, 148, 1 Leon. 325, 326, Salk.295. Shower,13. # 7 de Silk. 60,41, <1 H.
7. 13. b Bro.Ere. 135, 41 8id. 69. 1Bulit.7:. 3 Mod. 42, 1 Ro.Rep. 175 ¢ Dy. 34. pl 20, 1 Keb,
141, plorr. 1 Sid. 316, 22 E 4. 37.b, 3 Kehozg. gE 4 1o pl 14, Fitz Err. 52, 9 Ho7. 5b, 4 Ed.
4 ro.pl 14, " The Quacen and Scrafford, Mich, 12 dwwe, upon Examinativn of all the Precedents. 8 2 Salk,
495, Fide 3 Keb. 29, 7 3 Iaft, 214, 215,

Bbbbbb Sect, 15.
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*Which is
called the
spth in che
printed Sta-
tures by a
Mittele,

3 Levs 337,
b3y talt. 2ry,
“ 1 5ids aef.

4 Bro. Coro.
27, 141 or
144.163,0r
1G4,
7il.7.5.pl 1.
18El 4.9,
ph s,

3 Mod. 41,
Cra. Ja. 464.
Fitz. Ersor,
§2.

Cro. Ca 485,
¢ Thatths
Lawis the
fame in civil
Canfes.

Firz. Err. 41,
27 H. 6. 17.

Of avoiding Fudgments, &c. Book 1L

Self 15. 6thly, That it is allo clear, That the Statute of @ 28 Efix. 4.
which enalts, 1hat no Record of Attainder that then was of High Treafon,
where the Party is or hath been executed, fhall be reverfed, avoided or impeached
by any Flea or Writ of Brror, extends not b to Attainders fince that Time,

Secf. 16. 7thly, © That it hath been holden, Thata Writ of Error jies
in the King's Bench of an Attainder before the Lord High Steward.

And now I am in the fecond Place to thew the Effe& of the Avoidance
of a fudgment, as to which I fhall take Notice only of the foliowing
Particulars.

SetZ. 7. 1ff, Thatit is 4 agreed, That after an Outlawry of Treafon
or Felony is reverfed, the Party fhall be put to © plead to the Indict-
ment, for that ftifl remains good.

Sect, 18.  2ndly, That it is F {aid by Siv Edward Coke, If the Judgmens
be erroneous, both that, and the Execution thereupon, and all former
Proceedings fhall be f reverfed by Writ of Errors but if the Exccuti-
on be erroneous that only thall be reverfed.

Sect. 19.  3dly, That it hath been & adjudged, That if the King grane
over the Lands of a Perfon outlawed for Treafon or Felony, and after-
terwards the Ouatlary be reverfed, the Party may enter on the Patentee,
and needs neither to {ue a Petition to the King, nor a Scire facias againft
the Patentee.

Bio. Utlagary. 8. 20116, 7. 4. Abridged, Fitz. Proteflion, 1r. Bro, Uclagsry, 74, Con. 11

H. 6. 5o.pl. 3. Abridged, Fitz. Norfuit, 6. Bro. Utlagary, 24. #idé Bro, Uclagary, 35. f3Inft. 2, 10, 2 r
pi. 3 B g

And 188,

b1 Sid. 72,
1 Lev. &1,
1 Keb 244,
Supra ch, g4

CHAP LL
Of Execution and Reprieve.

N D now nothing remains but to thew in what Manner a Perfon
A condemned is to be executed or reprieved s as to which, having
fhewn already, Ch. 0. Sect. 8. That a Perfon attainted, ftanding mate to
a Demand why Execation fhall not go againft him, fhall not be award-
ed to his Penance, but to the ordinary Execution proper for the Crime,
1 fhall farther oblerve only the following Particulars,

Sect. 1. Firf?, That the Court of King's Bench hath not only Power
to award Exccution againft Perfons atrainted there, but alfo againft
Perfons attainted in ® Parliament, or any other ! Court, the Record of
their Attainder,or a Tranfcript thereof,being firft ¥ removed into the Coure
of King's Bench, and themfelves brought thither by Hubeas Corpus.

fet 18. {Poph.r3r. Cro, Ca. 176, Cro. Ja. 495, * Cro Ca 176, Cro Ja. 495 15id 72, 1 Lev. 61

3 Kzb. 244,

Yro, Cao 176, Cro Ja. 49y, 1 8id, 72, 73.

1 Sect, 2.
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Sei#. 2. zaudly, That Execution ought  not to be awarded into a dif- 'Cﬁ\cﬂ-’rc
ferent County from that wherein the Party was tried and convifted, ex- 3\ °% 1+

- ] - 125,
cept only where a Record of Attainder is removed into the Court of CroCaige.
Kings Bench, which  may award the Execation in the {fame County CroJs-a97.

. S Poph ot
wherein it fits. Cro. Ca. 175,

Sect. 3. 3dly, That where a Perlon attainted hath been at large after g'"»Js-wﬁ‘-
his Attainder, and afterwards is brought into Court and demanded why I’é;‘_mb'ft']“[”
Exezution fhenld not be awarded againft bim, ©if he deny that he s the 2. gid 72,

fame Perfon, it fhall be ¢ immediately tried by a Jury returned for thiac \I-U[hw; 61
Purpofe. ether thie

- . Party may
Seft. 4. athly, That the Court  may command Esccution to be done beve pezemp.
without any Writ, cory Challen~

gesoniach @

Sect. 5. sthly, Thatic is = holden by Coke and Hale, That no Execu- Trial.
tion can be warranted ualefs it be purfuant to the Judgment, and there- S/ ¢h-43-

. . . _ fekt 6.
fore that it caninot be altered by the King, as from hanging (o behad- ¥ pien of

ing. Yer fince there is a great Number of Precedents, where © Men con- Law,do.;&
demned to be hanged for Felony, and Women condemncd to be burne } o3 4%
P for Treafon, have been beheaded by Forceof a fpecial Warraut from the

22 ames Exocu-
King to that Parpole sand fince 9 Brafor and T Staundford and the f Yeer. tion Eigﬂbﬂ'l-
Book of 25 H. 6. fpeaking of this Matter, are not {0 expre(s a5 Coke and Wi, as in
Hale, bot {ay only in gencral, That the Sheriff cannot lawfully behead a Sir Walkes
Mun who is only condemned ro be hanged, by which they may perhaps Haleigh's

H . . 2 Cafe.
intend no more than that he cannot lawfully do it of bis own Authori- Cro. Js. 457

ty 5 1 (hall leave this Matrer to be farther confidered  However ie is a- %"F]ﬁi"d{-f"‘-‘
greed, That where Beheading is Part of the Judgment, as in Cafe of High ¢or. Suare

Treafon, the King may ¢ pardon all the reft, and confequentdy in fuch Trisl, Vil
Cafe the Judgment will be well executed by Bebeading only. h 7475

being bodhin

Seit 6. 6ibly, Thar it feems ¢ agreed at this Day, That an Exzcention the Cuftody
cannnt be lawfully execated by any bur the proper Officer. of the Licu-
Se. 7. ythly, That it is ¥ clear, That if a2 Muan condemned to b2 Tower and

. Tower, and
hanged, come to Life alter he be hanged, be ought to be hanged again beh.aded on.

for the Judgment was not executed ’till he was deéad, lg} Inft, 5=
Sef7. 8. 8ehly, That it feems agreed, That every Court which has Pow-

21,273,317,
er to award an Execution, has al{o of Common Right a difcretionary Pow- 12 Co 130

. . J . H.P.G. .
er of granting a Reprieve ; as * where a Perfon pleads a Pardon defeive ,nq oy

in Point of Form, but fufficieatly {hewing the King’s Intention of Mer- inzlyLord
cy 5 or where it is ** doubtful whether the Offznce be not incluiled in a Decren bord

L. 1 . . . Stowrton,and
general Statute-Pardon; or ¥ whether as it 1s laid in the Indifment, it 2- Sanchar, a

mounts to fo high a Crime as that with which the Prifoner was charged, Scoreh Loid
it v d hi H dees . ! .-;.Df' were hanged
And it feems * agiced at this Day, that Judges continue to have this o, pucder.
Power after their Commiffion is determined. 3Yoft. 211,
Zi2.

9 Ca r21. b,
o Lord Hungerford in 32 H. 8. 3 [nft. 211, Dukeof Somerferin 5 Ed 6. 3 Taf. 213, Lord Andley

in 6 Car. 1. Srarc Trials, Vol 1. f.271. ¢ Queen Katharine Howard, Lady Jaoc Grey, Countefs of Salisbury,
Eady Alice Lifle. 9 Bradton, veq. b, FideyIntt 217, "8 P.Cor3 ao '35 H 6.38. *TLP.C.273. 3Inih.
35, 52,212 12 Co. 130, Swpra,ch.37. fe& 2. 3 Inft 31, itis faid, That fuch a Pardow muft be under the
Grest Seal; bor it feems sdmnteed, that it may be by Wiit,  State Trials, Vol 2. £ 704,705, 1 8z B. 1. ch,
28. felt, 8,9. *6 Ed 4. ¢ Fite Coro, 335. Finch of Law, 384, 467. Fide fupra, ch. 48, & 5. 26 Afl,
pl 46.rg_bridged, Fiez. Office de Court, 33 *" Dy, 235, plotg. ¥ Dy 396, ph a1, 2Dy acs. plg, Swpre
ch. & &t 7.

Sect. 9.
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SHLP. G Seft. 9. othly, That it is clear, That if a Womuan quick with Child
272, be condemned cither for # Treafon or b Felony, the may alledge her be-
%g_ﬁwz‘{ ing with Child in Order to get the Execntion refpited, and thereupon
before Jutti. the Sheriff © or Marfhal thall be commanded to take her into a private

‘;{‘;}"; Peace, Room, and to impanel a Jury of & Matrons to try and examine whether
CS.P.C 5.9'3_’ the be quick wirh Child or not; and if they find her quick with Child,

Lereer . the Execntion fhall be reflpited b 'rilf her Delivery. But it is agreed, That
j{bﬁgéfi 7 a Woman ! eannot demand fuch Refpite of Execation by Reafon of her be-
Sirz. Coro,  i1tg quick with Child more than once 5 and that fhe can neither {ave herfzlf
180 by this Means from ¥ pleading upon her Arraignment, nor from having

K C 88, B . Sy - .
a?lnonr.a;;, I Judgment pronounced againft her upon her Convi&ion, Allo it is faid

FinchofLaw both by ™ Staund'srd and Coke, That a Worman can have no Advantage
g?‘f,- C 1ot from being found with Child, unlefs the be alfo found quick with Child.
Letter C.

« Srare Trials, Vol, 4. f.612. 5 P.C 108 Letter €. 2 Taft. 17, State Teials, Vol 4. £ 612, Firz Crrn,
2§3, 410 23 Afl pl.a,  Abridged, Bro. Coro. g7. Fitz.Coro. 155, asEd 3. 42.b  Abridged, bite, Core,
t32. 13 Afl. plorr, Abridged, Fitz, Coro. 168, Bro, Gore. 72, 8ro, Pain, tr. ' Finch of Lsw, 4:8, 5.
P.C. 198 LettecC. Fitz Coro, #68, 253 3iInltaz. H P.C ay2. 23 Alll pl 2. Absidged, Bre Cora. o7,
Fiez. Coro. 188, 25 Ed. 3. g2, b Abridged, Fitz Coro. 130, 12 AT er, Bro. Cora 9. 2, Pein, 11,k Figch
of Law, 48 3 lot r7. 22 AL pl 71 Abridged, Fitz. Coro. 180, Bro. Coro. 88, Y State Trial:, Vil 4.
f 611. S.P Cougs Letter C. 3Iaft. 47, m3laft. 17, S.P. Coao8. Leter €, andin 22 AL gloye. A-
bridged, Fitz Cora. 180, Bro. Corc. 88. irisexprefly faid, That the Inquiry was whether the Woman were en.
feint with a Yive Child or not.  Sesalfe HLP.C. 272. and Finchof Law. 478, Yer Fitz. Corn, 130, 163, (88,
240, 4t0. 32 AL pl. 2. 2vEd. 5. 42,6, 12 A, pl. vy, Bro.Coro. 72, flvo. Pain, 1. 7ris fad oaly, Thar
the Woman was found enfeint or pregaant,

F'1 N T S




