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Of Surety of the Peace. Book I

CHAP LX
Of Surety of the Peace.

]Nfcrior Offences more immediately againft the Subjed, not capital,
either amount to an a&ual Difturbance of the I*eace, or do not.

And firft, I thall confider (uch Offences of this Kind, as amount to an
acual Diftarbance of the Peace: But before I delcend to the feveral Kinds
thereof, it may not be improper firlt to thew what Security may be had
again(t the Breach of the Peace before it happens; and in osder hereto,
1 fhall examine how the Peace may be fecured.

1. By Surety for keeping the Peace,
2. By Surety for the good Behaviour.

As to Sorety for keeping the Peace, I fhall confider the following
Particufars :

1. In what Cales it ought to be taken ex Officio.
2. At whofe Requelt it ought to be granted.
3. Againft whom it ought to be granted.
4. For what Caule it is grantable,
5. o what manner it is graneable by the Courts of Chancery and
King's Bench,
6. In what manner it is grantable by a Juftice of Peace.
7. o what manner the Procefs for it ought to be executed.
8. How fuch Procefs may be {uperfeded.
9. What ought to be the Form of a Recognizance for this Purpofe.
10, How fuch a Recognizance may be difcharged.
11. How fuch a Recognizance cught to be certified and proceeded
upon.
12, How it may be forfeited.

SeF. 1. As to the firlt Point, »iz. In what Cafes Surety of the
Peace ought or be taken ex Offfcio, it {eems, That any Jultice of Peace
may, according to his Difcretion, bind all thafe to the Peace, who in his
Prefence thall make any Aflray, or fhall threaten to kill or beat any Per-
fon, or hall contend together with hot Words, or thall go about with
unufbal Weapons or Attendants, to the Terror of the People; and alfo
all fuch Perfons as (hall be known by him to be common Barrators ;
and al{o all thofe who fhali be brought before him by a Conflable for a
Breach of the Peace in the Prefence of fuch Conftable; and all (uch
Perfons who, having been before bound to keep the Peace, (hall be con-
victed of having forfeited their Recognizance.

Setf. 2. As to the fecond Point, viz. At whole Requeft the Surety of
the Peace onght to be granted ; it feems agreed at this Day, Thar all
Perfons whatfoever, under the King's Proteciion, being of {ane Memo-
ry, whether they be natural and good Subjects, or Aliens, or attainted
of Treafon, &« have a Right to demand Surety of the Peace.

Sei. 3. Bat it has been quefltioned, whether Jews or Pagans, or Per-

fons attainted of Prewsmnire,have a Right to it or not.
2 Sed,
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Segf. 4. However it is certain, That a Wife may demand it againft Dslt csp. 68

her Husband threatening to beat her outrageoufly, and that a Husband g b,
alfo may have it againft his Wife. 3 Lev. 128,

Setf.’s.  As to the third Point, viz. Againft whom the Surety of the ¥-N.8.8o. £
Peace ought to be granted, there feems to be no Doube but that it ought pur., cap. 3.
upon a jult Caufe of Complaint to be granted by any Juftice of Peace Lamh. 81.8s.
again® any Perfon whatfoever, under the Degree of Nobility, being of ?;‘;’.“P’ s
fane Memory, whether he be a Magiltrate or private Perfon, and whe-
ther he be of full Age or under Age, < c. Bur Infants and Femes Covert
ought to find Sccurity by their Friends, and not to be bound them-
felves; and the fafeft Way of proceeding againft a Peer is by Complaint S the Sarls
to the Conrt of Chancery or King's Bench, If&"”p‘if:‘"

Ses?. 6. As to the fourth Point, viz. For what Caufe the Surety of Subpeni 20.
the Peace is grantable ; it {cems clear, That where-ever a Perlon has juft pate. cap. 67.
Caufe to fear that another will burn his Houle, or do him a corporal Lanb 82
Hurt, as by killing or beating him, or that he will procure others to do Cromp.s35-
him fuch Milchief, he may demand the Surety of the Peace againft
fuch Perfon; and that every Juftice of Peace is bound to grant it, upon
the Party’s giving him Satisfaltion upoo Oath, that he is altually under
{ach Feary and that he has juft Caufe to be {o, by Reafon of the other’s
having threatened to beat him, or laia in wait for that Porpofes and
that he does not require it out of Malice, or for Vexation.

Sect. 7 1t feems alfo the better Opinien, Thar he who is threatened Dab- cap 67.
to be imprifoned by another, has a Right to demand the Surety of the %;‘;’l’lifﬁf:
Peace; for every unlawfu! Imprifonment is an Affiult and Wrong to the .

Perfon of a Man: And the Objettion, That one wrongfully imprifoned g“‘"’““”'
may recover Damages in an AQion, de. and therefore needs not the FOmp. 1352
Surety of the Peace, is as ftrong in the Cafe of Battery as Imprifonment,

and yet there is no doubt, but that oue threatened to be beaten may

demand the Surety of the Peace.

Seiz, 8. As to the fifth Point, wiz In what manner fuch Surety is
grantable by the Conrts of Chancery and King's Bench, it is enatted by
2t Jac. 1. 8. That all Procefs for the Peace or good Bebavionr to be gramted or Su 1 Lev.sy.
awarded out of the fame Conrts, or either of them, againft any Perffn or Pep- 1 Syd.67.
fons whatfacver, at the Suit of, or by the Profecution of any Perfon or Perfons
whatfoewer, fhall be void and of nome Effelt, unlefi fuck Procefs foall be fo
granted or awarded, upon Motion firft made before the Fudge or Fudges of the
fame Comrts vefpesiively, ( fitting in open Court, and wupon Declaration in
Writing upon their corporal Oaths, to be then exhibited unto them by the Par-
ties which fball defive fuch Procefs) of the Caufes for which fuch Procefs fball
be gramted or awarded, by or out of the faid Courts refpeiiively, and unlefs
that fuch Motion and Declaration be mentioned to be made upon the back of
a MG:, the fuid Writings there to be emtered and repeain o Record : And that
if it fhall afterwards appear unto the Said Courts, or either of them refpetiiuely,
that the Canfes exprefid in  fuch Writings, or any of them be wntrue,

That then the Fudge or Fudges of she faid Conrts, or either of them refpecti-
wely, fhall and may award fuch Cofts and Damages unto the Partics grieved,
for their, or any of their wrongful Vexations in that Bebalf, as they fhall think
fit: And thas the Party or Parties fo offending, fball and may be commit-
ted 1o Prifon by fuch Fudge or Fudges, nutil be or they pyy the faid Cofis
and Damages. w7 8

Sect. 9. Asto the fixth Point, viz. In what manner {uch Sorety is e
grantable by a Juftice of Peace, it {feemeth certain, That if the Perlon 9Ed 4 3.4
1o be bound be in the Prefence of the Juftice, be may be immediately f’;’-‘-M““P’-
COM- 2 Rol. Re 46,
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committed, unlefs he offer Sureties 5 and from hence it follows, « for-
tiori, That be may be commanded by Word of Mouth to find Sureties,
1nd committed for Lis Difobedience; but it is faid, That if he be abfent,
he cannot be committed withoot a Warrant from fome Jultice of Peace,
in order to find Sureries, and that fuch Warrant ought to be under Seal,
and to fhew the Caufe for which it is granted, and at whofe Suit, and

that it may be dircéted to any indifferent Perfon.
Seit. 10, As to the feventh Point, viz. In what Mahner the Proce(s

for the Peace anght to be executed, it feems needlels to give a particular
Account of the Execation of the Writ of Supplicavit, becanfe I do not
find that it is muoch in Ufe at this Day. and therefore 1 fhall refer the
Reader for this purpofe to Fitzherbert’s Natura Brevium, fol. 8o, &¢. But
a3 to the Execusion of the Warrant of a Juftice, the following Rules are
to be obferved.

Sect. 1r. L It can be executed only by the Perfons to whom it is di-
refted, as fome of them, unles it be directed to the Sheriff, who may
either by Parol, or by Precept in writing, authorize an Officer {worn and
known, to ferve it, but can not Impower any other Perfon withouta
Precept in writing.

S 12, 1L If the Warsant be made in the common Form, dire@ting
the Officer to caufe the Party complained of to come before fome Juftice
of Peace, to find fufficient Surety, ¢e. and if he fhail refufe o to do,
to convey him immediatély to Prifon, without expe@ing any further
Warrant, until he tall willingly do the fame, . the Officer who ferves
it, before he makes any Arreft, ought firlt to require the Party to go
with him, and find Sureties according to the Parport, of the Warrant,
but upon his Refufal to do either, he may carry him to the Gaol by Force
of the fame Warrant, without more.

Se. 13. 1L If the Warrant fpecially direét, that the Party {hall be
brought before the Jultice who made it, the Officer ought not to carry
him before any other: But if the Warrant be general, to bring him be-
fore any Juftice of Peace, &e. the Officer has the Election to bring him
before what Juftice he pleafes, and may carry him to Prifon for refufing
to find Surety before fuch Juftice.

Seit. 14. As to the eighth Point, viz. How {uch Procels may be fu-

erfeded, it is {aid, That if one who fears that the Surcty of the Peace
will be demanded againft him, find Suretics before any Juftice of the
Peace of the fame County, cither before or after a Warrant is iffued
againft him, he may bave a Superfedeas from fuch Juftice, which {hall
difcharge him from Arrelt from any other Juflice, at the Suit of the {ame
Party, for whofe Security he has given {uch Surety : Alfo it s {aid, That
an Appearance upon a Recoguizance for the Peace may be {uperfeded,
by finding Sureties in the Chancery or King's Bench, and purchafing 2
Writ teftifying the fame. But this Practice having often been abafed by
turbulent Perfons, who defervedly fearing to be bound to the Peace or
goad Behaviour, by Juftices of Peace, would procure themfelves to be
bound thereto in the faid Courts, vpon in(ufficient Sureties, or upon the
colourable Profecation of fome Perfon who woald be ready at all Times
to releafe them at their Pleafure, wheveupon Writs of Skperfedeas had been
often directed to Juftices of Peace, commanding them to forbear to arreft
the Parties for fuch Caufes, by reafon whereof fuch turbulent Perfons ufed
to mifdemean themfelves among their Neighbours with Impunity, as it
is recited by 21 Fae. 1. 8. it is thereapon enatted by the faid Statute,

Thar all Writs of Superfedeas, to be granted ont of cither of the faid Courts,
' 2 Jhall
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Joll be woid, wnlefs fuck Procels be granted upon Motion in operr Court firfb 2 ChanceryRe
wade, &c. upon fuch fufficient Sureties, as fhall appear umto the Fudge or Fuclges it 68
of the fame Court refpecdively, upon Qath, to be affiffed at fve Pounds Lands,
or ten Pounds in Goods, in the Subfidy Book, at the leaft ; which Qaths, and
the Nuires of fuch Sureties, with the Places of their Abede, and where they
Stand fo affiffed in the Subfidy Books, fhall be entered, and remain of Record in
the [ame Lonrts : And wulefs it foall alfo firfi appear unto the faid Fudge or
Fudqes, from whom fuch Super{edeas is defired, That the Procefs of the Peare,
or good Bebaviour, is profecuted againf bim or them, defiring fuch Superle-
deas, bona fide, by fome Party grieved, in that Conrs, out of which fuch Su-
perfedeas is defived to be fo awarded and diveied.

Set. ¥5.  As to the ninth Point, ziz. What ought to be the Form of
{uch a Recoguizance: ific be taken in Purfuance of a Writ of Supplica-
wit, it mult be wholly governed Ly tlie Diredtions of fuch Writ; bur if
it be taken before a Jultice of Peace, upon 2 Complaint below, it feems ., .
that it may be regolated by the Difcretion of fuch Juftice, both as to 1or.
the Number and Sufficiency of the Sureties, and the Largenefs of the Dl <. 72
Sum, and the Continuance of the Time, for which the Party hall be
bound; and it hath been faid, That a Recognizance to keep the Peace
as to 4. B. for a Year, or for Life, or withour exprefling any certain
Time, {in which Cafe it thall be intended to be for Life) or without
fixing any Time or Place for the Party’s Appearance, or without
binding bim to keep the Peace againft all the King's Peaple in general,
is good,

g‘eé’_ﬂ'. 16. However, it feems to be the fa’elt Way to bind the Party
to appear ar the next Seffions of the Peace, and in th: mean Time to Lsmb 105,
keep the Peace.as to the King, and all his Licge People, efpecially ag Dat ca 134
to the Party, according to the common Form of the Precedents,

Seét. 17.  As to thetenth Point, wiz. How {och a Recognizance may
be difcharged, it feems agreed That it may be difcharged by the Demife 1 oo, peace
of the? King in whofe Reign it was taken, or of the b principal Party 15
who was bound thereby, if it were not forfeited befores alfo it hath R
been holden, That it may be dicharged by the Releafe of rhe Party at 3
whofe Complaint it was taken, being certified together with it, but this 2 Ed470b.
may jufly be queftioned, becanfe the Recognizince is not to the Sub. 1’)‘-‘;:"::.”-{:.
je& but to the King, and confequently can not be difcharged by the < Limb. o,
Subjed, who is not a Party to it; bowever, fuch 2 Releafe will be a ffc'm 10 b,
good Inducement ta the Court, to which fuch a Recognizance fhall be llsr; N
certified, to difeharge its and o alfo will the Non-Appearance of the BroPeice.
Party at whole complaint it was taken, in order to pray the Countinuance
of it 5 and yet it isfaid, That the Scfions in that cafe may, in their Di. f;‘}“,’? A
cretion, refule to difcharge it however, it is cerrain that fuch a Recog- 11 H.7. 1 1.0
nizance can not be pardoued, or releafed by the King, before it is ''H 4 470
broken, becaufe the Subje@ has a Kind of Intereft in ity and it is faid, E_‘ ;4%!1.2;5;.
That 4 the Sureties are not difcharged by their Death, but that their Ex. S. 34,
ecutors, &, continue bound as their Teftators, . were. ¢ Bro Peace

Sel¥. 18, As to the eleventh-Point, wiz. How fuch a Recogrizance *7-
ought to be certified, and proceeded upon: If it be taken by Force of 2 Lamb. 111,
Writ of Supplicavit, it needs not be certified til]l the Juftice receive a Wrig 112, &¢
of Certiorari to that purpofe ; but if it be taken upon a Complaint befow, D4 -7
it muft be certified, fent, or brought to the next Seffions of the Peace
by Force of 3 H. 7. 1. that the Party fo bound may be called; and by
the fame Statute, If the Party then make Defanlt, the Jame Defunlt fhall be
shen recorded, and the fame RecogrrfzmceLwirb the Record of the Defanlt, fhall

] be
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Ml . Geor fe certified inlg the Chancery, King s Bewneh or Excheguer : However, if the
hrwes e Parey Bave any Excaft for his not appearing, it feetns that the seffions s
Cenbia- 007 Bound peremptorily to record his Lefatlr, but may equitably confider
greed. of the Reafonablenefs of fuch Excufe; and it is faid, That the Seffions
cain not in any Cafe proceed againt the Party for a Forfeiture of his Recog-
D) ch &i mizance, cither in refpet of his not appearing, or breaking the Peace, bat
Ciow Jn ey, 1hat the Recognizance in fuch Cafe ought to be removed into fome of the
1Roll A.goo. King's Courts of Weflminfler-Hall, who (hall proceed thereon by Scire Fu.
Fia cias upon fuch Recognizance, and not by Indiftment, &ve.
2 Bt oaze.  Seif, 1g. It feemeth, that in a Scire Facias upon fuch a Recognizance,
Goctber Je? it is fufficient to lay the Fadt alledged for a Breach thercof, as having

mufi foow the Deent done contra pacem, without ufing the Words Vi & Armis.
Doy on which the 5 ffions was kolden, t1d which the Party was bound ta kesp the Pesce. Cro. Ca. 138,

BinPeacero,  Sedf. 20.  As to the twelfth Point, »iz. How fuch a Recognizance

E’:"f,“"- = mzy be forfeired there is no Dounbt but that it may be forfeiced by any

s T a@ual Violence to the Perfon of another, whether it be dobe by the Par-
ty himfelf, or by others thro’ his Procarement, as Manflaoghter, Rape,
Robbery, unlawful Imprifonment, &e.

pamb.xis, S 21, Alfo it has been bolden, That it may be forfeited by any

Dalr, ch. 52, 1realon againft the Perfon of the King, and alfo by any onlawfu) Aflem-

sH. 7. 2.6 Bly in Terrorem Populi, and even by Words dire&tly tending o a Breach

{;:”:’ b of the Peace, as by challenging one to fight, or, in his Prefence, threat-

18 £d.4 28 5. DINg to beat him, &e.

2:Bd 4 35.b. Cro Cs 498, 459  Sec the Books cited in the Seffion fllowing snd 3 R A 545. Pl 2,3, 4,5, 6,7,%.

it 53 Sei?. 22. However, it fecms that it thall be forfeited by bare Words
of Heat and Choler, as the calling 2 Man Knave, Teller of Lies, Rafcal,
or Drunkard; for tho' fuch Words may provoke a cholerick Man to
Cro. E). 36, break the Peace, yet they do not diredtly challenge him to it, nor does

Mo, 240. 1t appear that the Epeaker defigned to carry his Refentment any farther:

2 Rol. Re.  And it bath been {aid, That even a Recognizance for the good Beha-

P 1ag.  viour, fhall not be forfeited for fuch Words, from whence it follows,

imfra Ch.61. o fortiors, That a Recognizance for the Peace thall not.
53 Sett. 25.  Allo there are fome attual Affavlts on the Perfon of another,
*»28d.4. 6. which do not amount to a Forfeiture of fuch a Recognizance 5 as if an 2

j’lﬁ-r?c'a??; Officer, having 2 Warrant again{t one who will not {uffer himfelf to be

Crom. 136 b, arrefted, beat or wound him in the Attempt to take bim; or if ab Pa-
¢38H. 6. 25. rent in a reafonable Manner chaftife bis Child, or a Mafter his Servant,
f;’?’d"""s’ ¢ being actually in his Service at the Time; or a 4 Schoolmafter his
s1LP.C.31. Scholar, or a € Gaoler his Prifoner, or even a f Husband his Wife, as

: Sﬂ- 177 fome fay 3 or if & one confine a Friend who is mad, and bind, and beat
< Dil on s, bim, @e, in {och a Manner as is proper in fuch Circumfiances; or if a
*Crom, 28.0. Man b force a Sword from one who offers to kill another therewith; or

{4._’&'_3:80’5. if 2 Man gently lay his Hands on anotber, and thereby (tay him from

Hedey 149. inciting a Dog again(t a chird Perfon; or if* I beat one (without ¥ woun-

Ucnzra '65}'d- ding him, or throwing at him a dangerous Weapon) who wrongfully
s o af s5. endeavours with Violence to difpofiefls me of my Land, oy Goods; or

aR.A.546.C. the Goods of another delivered to me to be kept for him, and will not
Edg.5.2h . % 1 H H H

:;:.-0.3'.4.51;4.. dcf_iﬁ upon my laying my Hands gently on hlm,' and difturbing him;
2R, A.546. Or if 2 Man beat, T or, as fome {ay, wound, or maim one who makes an
Pli3s.90. E.

i3H 4 6 b ga Lurw. 1383, Cro.Jr, 336, Vel 172 Cro.Co.138. 19 H & 71.b. 10E 4 6. b. 11 Ed 4
28. b, Kellew gra, Yelvorzz 2R A 547.Eon,2. 548, PL 2,3, 4.5 6.7 549 Pog, 10,11 Pulrs, 6. Cro.
117.2, Dab ca 72, MfraCh. 64. 5. 1. “aR. A. 548. Pl 4,8 ' 41 Aﬁ‘.‘ﬂ. 17Ed. 3 94 a. 25 EBd. 3. 42.0,
& H.a2.8.a.b, 9Ed 4. 48.b. 12 Ed. 4. 6.2 Bro.de Tarr. Demefne 57, 1 8id. 746 Kelyn'r28, 2 R, A, 547. B.
PlL1, 2, 3,4 1 Keb 884, 921, 21afks 316

I Affaule
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Aflaule upon his Perfon, or that of his m Wife, Parent, Child, or Mafter 3 "35H.6 59b:
efpecially if it appear that he did all he conld to aveid fighting befote f;lfljﬁ_;”b;
he gave the Wound ; or if a Man 1 fight with or beat one who attempts 66a,

to kill any Stranger s ar if a Man even  threaten to kill one who puts Gid 4o
him in Fear of Death in fuch a Place where he can not fafely fly from Df,'])_“;},[;,: '
him; or if one ? imprifon thofe whom he fees fighting, till the Heat 2R A. 546

is over. CiaH b yh.
Seif. 24.  According to fome Opinions, a2 9 Mafter fhall nat forfeit < ;-1 616 b,

fuch a Recognizance for beating another in defence of his Servant, but it 2 S
1s {aid, That a * Servant is liable to {uch Fotfeiture for beating another 5:9 E P Ab.
in Defence of his Mafter's Son, tho' he were commanded by the Mafter 2:£.4. 55.b,
fo to do, becaufe he is not a Servant to the Son and for the like Reafon o RA 540
it is {aid, That af Tenant fhall incar che like Forfeiture for beating ati- 1oH.6.91.1,
other in Defence of his Landlard, &, 66. ».

Dil.ca. 72. Crom. 136.b Con. g Ed. 4.48.b. Salk. 407.2. T 9 Ed 4. 48.b. Bro. Trefp. 189, LDaLf-ch.7=-
anmb, rag.

Seif. 25.  But it feems agreed, That no one fhall forfeit fuch a Re- ’
Cram.136 b,

cognizance by a bare Trefpals on anothers Lands, or Goods, unfefs it Dalr. cs. 7,
be accompanied with fome Violence to the Per{on. Cro. LI 86.
Seid. 26.  And it {cems to be the better Opinion, That 2 Man is in no Moore 249.
Danger of {uch 2 Forfeiture from any Hart done to another, by playing puc ca. 1.
at Cadgels, or fuch like Sport, by Confent, becanfe the Intent of the B Coron
Parties feems no way unlawful, but rather commendable, and tending 7% g s,
tutually to promote Adtivity and Couvrage s yet it is faid, That he who
wounds another in fighting with naked Swords, does in Stri¢nefs fos-
feit {och a Recognizance, becaufe no Confent can make fo dangerous a
Diverfion lawful.

Sect. 2. Bat it feemetl, That 2 Man (hall not forfeit fuch Recogni- o, 13,
zance, by a Hurt done to another merely thro’ Negligence, or Mifchance ; 1R.A.548 G,
as where one Soldier hurts another by dilcharging a Gun in Exercife,
without {ufficient Caution; for notwith{tanding fuch Perfon muft, in a
Civil Adion, give the other Satisfattion for the Damage occafioned by
his Want of Care, yet he feems not to have offended againft the Pur-
port of fuch a Recognizence, uniefs he be guilty of fome wilfall Breach
of the Peace.

CHAZP LXL
Of Surety for the Good Behavionr.

N D now we are come to Surety for the Good Behaviouwr, which
A being of great Affinity with Surety of the Peace, both as to the
Manner in which it is to be taken, {uperfeded, and difcharged, .
feems not to require a particular Confideration, fave only as to the fol-
lowing Potnts,

1. For what Misbehaviours it is to be required.
2. Bor what it fhall be forfeited.

Set?. 1. As to the firlt Point, it is to be obferved, That by 34 Ed, 3. 1,
Fuflices of Peace ave impowered to refirain Offenders, Rioters, and all orb-er Bar-
rators, and to purfuc, arreft, take, and chaftife them, according to their Tref-
pafs. or Offences and to canfe them to be imprifoned, and duly punifbed m*ardn;g

[
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1 the Laws and Cufboms of the Realm, and according to that which to them fhall
Jeens beft 1o do by their Difcretions, and good A.’{faiﬁmm, and :z{f? ta i;ifarm
them and to enguire of ] thafe that lave been Pillors amf' Robbers m'tlm arts
beyond the Sea, and be now cowe again, and go wandering, and will not la-
bowr as they were wont in Times paft; and 10 take and arreft -az'l rﬁ?ﬁ, that they
ma  find by Indi@ment or by Sufpscion, and to put them in Prifon, and to
take of all them that be not of good Fame, where they fhall be fbmm' [ufficient
Surety and Mainprize of their Clood Bebaviour towards the King and his Peo-
ple, and the other duly to punifb, o the Intent that 'tbe Peaple be not by fuch
Rivters troubled mor endamaged, wor the Peace_ blemifbed, nor forcbmn, nor
other paffing by the Highways of the Realm diftwrbed, nor put in the Peril
which nay happen of fuch Offenders.
4 Infags, Sett. 2. In the Conftrufticn hereof there feem to have been (ome
:Hy2b3s Qinions, that the Statute, (peaking of thofe that be not of good Fame,
means only fuch as are defamed, and jultly fufpeded that they inrend to
break the Peace, and that it does not any Way extend to thofe who are
guilty of other Misbebaviours not relatirg to the Peace 3 but this feems
Lamb. 1+5, Much too narrow a Conftrudtion, fince the above mentiocned Expreffion
11617 of Perfons of evil Fame, in common Underftanding, as properly includes
Dilt. ' 75. perfons of fcandalous Behaviour in other Refpedts, as thofe who by their
quarrelfome Behaviour give jalt Sulpicion of their Readinefs to break the
Jeace ; and accordingly tt {eems to have been always the better Opinion,
That 2 Man may be bound to bis Good thawour for many Caufes of
e13H 7.105, Scandal which give him 2 bad Fame, as being contrary to good Manners
sClon1400 Only 3 as for 2 haunting Bawdy-houfes with Women of bad Fame; or
« Cre- Bl 78 for b keeping bad Women in bis own Hou'es or for fpeaking Words of
$3.1e7. ™ Contempt of an inferiour ¢ Magiltrate, a3 a Juftice of Peace, or Mayor
e g8, of a Town, & tho' he be not then ia the adtual Exccution of his Of-

iﬁfﬁR:ﬁ:" fice, or of an inferiour Officer of Juflice, as a Coaftable, and fuch like,

Com Cro.B1 being in the aftual Execution of bis Office.

I‘;s? Sect. 3. However, it fcems the better Opinion, That no one ought
+ Rol. Rep. 10 be bound 4 to the Good Behaviour for any rafh, quasrelfome, or un-
227,228, mannerly Words, unlefs they either diretly tend to a Breach of the
iliul('. 139, Peace, or to {candalize the Government, by abufing thofe who are in-
1 . trufied by it with the Adminiftration of Juftice, or to deter an Officer
498, 493.  from doing his Dutys and therefore it feems, That he ¢ who barely calls

;f,:,‘:f,‘ *gf‘ another Rogue, or Rafcal, or Teller of Lies, or Drunkard, &*¢. ought not
suprs Ch. 0. for fuch Caufe to be bound to the Good Behaviour.

Sl Re Sect. 4. However, I can not find any certain precife Rules for the
199, 207, Dire@tion of the Magiltrate in this Refped, and therefore am inclined to
Pim 126, ¢hink, that he has a difcretionary Power to take fuch Surety of all thofe
whom he (all have juft Caufe to fufpect to be dangerous, quarrelfome,
or fcandalous, as of thofe who fleep in the Day, and go abroad in the
Night, and of fuch as keep fufpicious Company, and of {uch as are ge-
Daeqe.  nerally fufpefled to be Robbers, @¢. and of Eves Droppers, and common
sRol Re.ts0. Drunkards, and all other Perfons, whofe Misbebaviour may reafonably
:,V::“' *% be intended to bring them within the Meaning of the Statute, as Perfons
o of evil Fame, who, being defcribed by an Expreflion of fo great Latitude,
feem in a great Meafure to be left to the Judgment of the Magiltrate.
But if he comit one for want of Sureties, he mult fhew the Caufe, &re.

with convenitent Certainty.
Sect. 5. As to the {econd Point, wviz. For what Misbehaviours {uch a
':';:" 29 Recognizance fhall be forfeited. it is laid down as a general Rule in the
Argument of Sremp and Hide's Cafle, That whatever will be 2 good
1 Caule
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Caufe to bind a Man to his Good Behaviour, will forfeit a Recognizance Cro. Cx 495.
for jt, yet this is {ince denied in Heyward's Cafe; and indeed does by no
Means {eem to be maintainable, becanfe the Statute in ordering Perfons of
evil Fame to be boand in this Manner, feems in many Cafes chiefly to
regard the Prevention of that Mifchief which they may iuftly be fufpec-
ted to be likely to dos and in that Refpelt requires them to fecure the
Publick from that Danger which may probably be apprechended from
their futare Behaviour, whether any atual Crime can be proved upon
them, or not ; and it would be extremely hard in fuch Cafes to make
Per{ons forfeit their Recognizance, who yet may juftly be compellable 13 H 7. 100,
to give one, as thofe who keep {ufpicious Company, or thofe who (pend Daic. ca. 5.
much Money idly, without having any vifible Means of getting it ho- -
neftly, or thofe who lic under a general Sufpicion of being Rogues, ¢e.
Sei#. 6, However, it feems that {och a Recognizance fhall not only
be forfeited for fuch attual Breaches of the Peace, for which a Recogni 2H 7.2 &
zance for the Peace may be forfeited, but alfo for fome others, for which
fuch a Recognizance can not be forfeited 5 as for going armed with great
Numbers to the Terror of the People, or {peaking Words tending to Se-
dition, ¢¢. and alfo for all {uch actwal Misbhebaviours which are in- Cro. Cs 495
tended to be prevented by fuch a Recognizance, but not for barely gi-
ving Caufe of Sufpicion of what perhaps may never altually happen.

CHAP LXIL
Of Ajanits and Batteries.

ND now I am come to confider the feveral Kinds of actual Dittur-
bances of the Peace, and thefe are 5 cither,

1. Such as may be committed by one or two Perfons.
2. Such as require a greater Number.

Thofe which may be committed by one or two Perfons, are,

1. Aflaults and Batteries,
2. Affsays.
3. Forcible Entries and Detainers.

As to Affaults and Batterics, 1 tall confider the following Particulars ;

1, What fhall be faid to be an Affaulr.

2, What {hall be faid to be a Battery.,

2. In what Cafes they may be jultified.

4. In what Manner they are to be punifhed.

SeZ 1. As to the firft Point, it feems that an Affaule is an Atterpt, Palton 5.0,
or Offer, with Force and Violence, to do a corporal Hurt to another 5 as
by ftriking at him with, or without, a Weapon 5 or prefenting a Gun 6 Med, 173,
at him, at fuch 2 Diftance to which the Gun will carry, or pointing 3} 4 (.o
Pitch-fork at him, ftanding within the Reach of it; or by holding up 1o, rx.
Mm one's
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. one’s Fift at him, or by any other fuch like A& dove ia an angry

threatening Manner;and from heoce it clearly follows, That one charged
. with an Affault and Battery, may be found guilty of the former, and

41E4.3.7.0- yet acquitted of the fater. But ¢ every Battery includes an Affault, therer

45 Ed. 3
14b 25 2
13 Afll 6o,
2 R A 548
M. 1,21,
5.6,7.8.
a1 AILPl 11
1t 3.
Lomb, 116
Btk 334.
6M0d.1.§9.
172,
1 Mod. 3.
3 Lev. 304,

1R.A.546
PlLi,z.

fore on an Indictment of Affault and Bateery, in which the Affauleis il
1aid, if the Defendant be found guilty of the Battery, it 1s {officient. Not-
with{tanding the many ancient Opinions to the contrary, it feems agreed

* at this Day, that no Words whatfoever can amount to an Aflaulr.

. Seth 2. As to the fecond Point, viz. Whot fhall be faid to be a Bae-
tery, it feems that any Injury whatfoever, be it never {o fmall, being
aétually done to the Perfon of a Man, in an angry, or sevengeful, or
rade, of infolemt Manner, as by Spitting in his Face, or any Way touch-
ing bim in Anger, or violently juftling bim out of the Way, are Bat-
teries in the Eye of the Law : But it is {aid to be no Battery to Jay ones
Hand gently on another whom an Officer has a Warrant to arreft, and

. to tell the Officer that this is the Man he wants.

Se. 3. As to the third Point, 24z. In whar Cafes an Affao]t and Bat-
tery may be juftified, this is fo fully fet forth already in the Chapter of
Surety of the Peace, that there feems to be no need of any farther Con-
fideration thercof in this Place 5 and therefore 1 thall only add, That
where a Man in his own Defence beats another who firft affaults
bim, ¢, he may take an Advantage thereof upon an Indictment, as well

6 Mod. 172, 35 upon an Aftion; but with this Difference, that in the firft Cale he

1 Toft, 53,
Dale, ¢a: 8.

Eamb. 125,

114,

may give it in Evidence upon the Plea of Not guilty, and in the lattex
he muft plead it fpecially.

Sect. 4 As to the fourth Peint, viz. How unlawful Aflanlts and
Batteries are punithed, there is no doubt but that the Wrong-doer is fob-
je&t, both to an A&ion at the Suit of the Party, wherein he fhall render
Damages, @e. and alfo to an Inditment at the Suit of the King, where-
in he fhall be fined according to the Heinoufnefs of the Offence.

C H AP LXIL
of Aﬁa_y;.

IN treating of Affrays, I fhall confider,

. What thall be faid to be an Affray.

. How far it may be fupprefled by a private Perfon.

. How far by a Conftable.

. How far by a Jultice of Peace.

. In what Manner the feveral Kinds of Affrays may be punifhed,

Sel. 1. As to the firft Point, it is faid, That the Word Affray is de-
rived from the French Word Effraier, to terrify, and that in a legal Senfe
it is taken for a publick Offence, to the Terror of the People, from
whenee it feems clearly to follow, That there may be an Affault which
will not amount to an Affray 5 as where it happens in a private Place,
out of the hearing or fecing of any, excapt the Parties concerned; in
which Cafe it cannot be faid to be to che Terror of the Pegple 5 and {lqr

(143
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this Caufe fuch a private Affault {eems not to be inquirable in 2 Court- 4 H 6. 1. a
Leet, as all Afrays certainly are, as being common Nufances. BEd 45 b

Set. 3. Alfoit is faid, that no quarrelfome or threarening Words H.P.C 15
whatfoever fhall amount to an Affray s and that no one can juﬁif’y lay- 23 E 4 45.0-
ing his Hands on thofe who fhall barely quarrel with angry Words, L:n;:f_hc:,',.
without coming to blows s yet it {eemeth, That the Conflable may, at fable 14
the Requeft of the Party chreatened, carry the Perfon, who threatens to
beat him, before a Juftice of Peace, in Order to find Surcties.

Sect. 3. Alfo it is certain, That it is a very high Offence to challenge Poph. 153,
another, cither by Word or Letter, to fight a Duel, or to be the Meffen- Aotk 1<
ger of fuch a Challenge, or even barely to endeavour to provoke another ) Keb 694
to fend a Challenge, or to fights as by difperfing Letters to that Par- Hob.»20.
pofe, full of Refle@tions, and infinuating a Defire to fight, & 3 ol Ab 78,

Se?. 4. But granting that no bare Words, in the Judgment of Law,
carry in them f6 much Terror as to amount to an Affray 5 yet it feems
certain, That in fome Cafes there may be an Affray where cthere is no
aftual Violence ; as where a Man arms himfelf with dargerous and un- Lemb raé.
ufual Weapons, in fuch a Manner as will naturally caafe a Terror to the 3 Inft.160.
People, which is faid to have been always an Offence at Common Law, 750 4y 35
and is {tri?ly prohibited by many Statutes: For by 3 Ed. 3, 3. itisen- P ol
aled, That no Man, great nor fmall, of what Condition foever ke be, except the H.P.C 7.
King's Servants, in kis Prefence, and hix Minifters in execnting of the Kings
Precepts, o of their Office, and fuch as be in their Company affifting them, and
alfo upon @ Cry made for Arms 1o keep the Peace, and the fare in fuch Places
where fich Agis happer, be fo bardy to come befort the King's Fuftices, or other
% the King's Miniflers doing their Office, with Force and Aroas, nor bring no

orce in Affray of Peace, mor to go mor ride armed by Night sor by Duy, in
FEuairs, Markets, nor in the Frefence of the Juftices or other Miniflers, nov in no
part elfewhere, upon pain to forfeit their Armonr to the King, and their Bodies
#0 Prifon, at the King's Pleafive. And that the King's Juflices in their Prefence,
Skeriffs, and other Miniflers in their Bailiwicks, Lords of Franchifes, andibeir
Bailiffs in the fame, and Magors and Bailiffs of Citics and Boroughs, within the
fame Cities and Boroughs, and Borongh holders, Conflables and Wardens of the
Peace within their Wards, fhall have Power to execute this A > And that the
Fuftices affigned, at their coming down into the Country, fball bave Power te
engulre how fuch Officers and Lords have cxercifed their Offices in this Cafe,
and to punifh 1hem whom they find, that bave not done that which pertdined 1o
their Office;, and this Statute is fartber enforced by 7 Rich. 2. 13. and
20 Rich. 2. 1.

And in the Expefition of ir, the following Points have been holden:

Serf. 5. 1. That any Juftice of Peace, or other Perfon, who is fiot- 5. N 8 449
powered to execute this Statute, may praceed thereon, either ex Oﬁ:ia,
or by Force of 2 Wit out of Chancery formed upon the Statute, and 3 ok 161
that if he find any Perfon in Arms contra&y to the Form of the Statute, E:L,;"I;';
he may feize the Arms, and commit the Offender to Prifon 5 and that he &e.
ought ‘alfo to make a Record of his whole Proceeding, and certify the ’2’-’1;"_};“3-
fame into the Chancery, where he proceeds by Force of the faid Wiy, o e
or into the Exchequer, where he proceeds ex Officio.

Seit. 6. 1. Thac where a Juftice of Peace, . proceeds upon the faid Cro. Bl a9y
Whrit, he may not only imprilon thofe whom he fhall find offending f;ﬁ’: Liob.
agaiaft the Statute in his own View, but alfo thofe who fhall be found
by an Inqueft taken before him, to have cffended in fuch Manner in his
Abfence ; and 1 do not fec why he may not do the fame where be pro-

ceeds ex Offfcivs for feeing the faid Wit hath no other Foundatien but
the
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the faid Statute, and is the moft authentick Explication thereof, it feem-
eth that the. Rules therein prefcribed, fhoald be the beft Direction for all
Proceedings upon that Statote. _

Cio.Ll 29s.  Sei?. 7. 111 That the Usder-Sheriff may execate the faid Writ, be-
ing directed to the Sheriff, if it name him only, by the Name of his Of.
fice, and not by his proper Name, and do not expreflly command him
to at in his proper Perfon.

ayBdazab.  Seif. 8. Thata Man cannot excufe the wearing fuch Armour in Pub.
TIofiast lick, by alledging that fuch a one threatened bim, and that he wears it
265 """ for theSafety of His Perfon from his Affaults bue it hath been refolved,
Con. 2 Rol. That no one {hall incur the Penalty of the faid Statute for aflembling his
T 4. 19,2 Neighbours and Friends in his own Houofe, again(t thofe who threaten to
3 Int.16:. do him any Violence therein, becaufe 2 Man's Houfe is as his Cafile.
3Mod. 11y,  Seéf. 9. V. That no Wearing of Arms is within the Meaning of this
198 Statute, unlels it be accompanied with fuch Circamftances as are apt to
4 Buift. 330, terrify the Peoples from whence it {eems cleatly to follow, That Pesfons
of Quality are in no Danger of offending again{t this Statute by wearing
common Weapons or having their ufeal Number of Actendants with
them, for their Ornament or Defence, in fuch Places, and upon fuch
Occalions, in which it is the common Fafhion to make ule of them, with-
out canfing the lealt Sufpicion of an Intention to commit any At of Vio-
lence or Dilturbatce of the Peace. And from the fame Ground it alfo
follows, That Perfons armed with privy Coats of Mail to the Intent to
defend themfelves again(t their Adverfaries, are not within the Meaning
of this Statate, becanfe they do nothing in ferrorem populs.

Se?. 10.  VI. That no Perfon is within the Intenation of the faid Sta-
Poph. 125, tute, who arms himfelf to fupprefs dangerousRioters, Rebels, or Enemies,
i22. and endeavours to fupprefs or refilt fuch Difturbers of the Peace or Quict

of the Realm ; for Pcrflzms who fo arm themfelves, feem to be exempted
ont of the general Words of the faid Statute, by that Part of the Excep-
tion in the Beginning thereof, which feems to allow all Perfons to arm
themfelves upon a Cry made for Arms to keep the Peace, in fuch Places
where fuch Ads happen.

Limb.ryr.  Seth 1. Asto the fecond Point, viz, How far an Affray may be fup-

3 Intt. 158, prefled by a private Perfon, it feems agreed, That any one who fees others

H.P.C.131. fighting, may lawfully part them, and alfo ftay them till the Heat be over,

215 4. 4.6, and then deliver them to the Conftable, who may carry them before a

Dalr. ca. 8, Juftice of Peace, in order to their finding Sureties for the Peace: Alfo it

Whe ' 1 faid, That any private Perfon may ftop thofe whom he fhall fee
coming to join either Party; and from hence it feems clearly to follow,
That if a Man receive a Hurt from either Party in thus endeavouring to
preferve the Peace, he fhall have his Remedy by an Action again{t himy
allo upon the fame Ground it feems equally reafonable, That if he un-

aInft 3% avoidably happen to hurt either Party, in thus doing what the Law

135 bath allows and commends, he may well juftify it, inafimuch as he is

Dile. ep.8. 110 way in Faolts and the Damage done to the other, was occafioned
by 2 landable Intention to do him a Kindnefs.

Se?, 12. However it feems clear, That if either Party be dangeroufly
"}:"J,ﬁ‘s_ wounded in (uch an Affray,and a Stander-by, endeavouring to arreft the

3 Inft. 158, other, be not able to take him without hurting, or even wounding him,

beo. Paux.  yet he §s no way liable to be punifhed for the (ame, inalmuch 2s he is

mone 35 44. ound under Pain of Fine and Imprifonment, to arreft fuch an Offender,

H P.C'535. and either detain him til} it appear whether the Party will live or die, or

Jo 7.0 carry him before a Juftice of Peace, by whom he either is to be bailed or

1 Inft. §2a N
committed, &, 3 Seif.

Crom. 64 a.
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Seif. 13, As to the third Poing, »iz. How far an Affray may be fop-
prefled by a Conftable 5 it feems agreed, That a Conftable is not only
impower'd, asall private Perfons are, to part an Affray which happens in 3 Ioft. 153,
his Prefence, but is alfo bound at his Peril to ufe his be®t Endeavours to H-P- €. 135
this Purpofe, and not oaly to do his utmoft himfelf, but alfo to demand I.':;“b 3t
the Afhftance of others. which if they refufe to give him, they are pu- Dale. cap. 8,
nithable with Fine and Imprifonment. 1H.7.00. 5.

Sei. 14.  And it is faid, Thatif a Conftable fee Perfons either aftyal-
ly engaged in an Affray, as by Striking, or offering to ftrike, or drawing Lamb. ;3»
their Weapons, &. or upon the very Point of entering npon an Affray, 133 "
as where one fhall threaten to kill, wound, or beat another, he may éi. Dilecn1,8.
ther carry the Offender before a juftice of Peace, to the End that fuch H.2. C
Juftice may compel him to find Sureties for the Peace, éc. or he may im- Dale. ca'p.r-;,g'
prifon him of his awn Authority for a reafonable Time, till the Heat Bro Surecy,
thall be over, and alfo afterwards detain him till he find fuch Surety by a3
Obligation : But it feems, That he has no Power to imprifon fuch an 98¢ 4, Eg,fa'.
Offender in any other Manner, or for any other Purpofe 5 for he cannot 1]\;,[0"“628*‘
jultify the committing an Affrayer to Goal till he (hall be punifhed for 3 'Hﬁ,.'g. "
hisOffence : And it is faid, That he ought not to lay Hands on thofe, 22Eds-35.b.
who barely contend with hot Words, without any Threats of perfonai ;ofﬁtt % 'f )
Hurt, and that all which he can do in fuch a Cafe, is to command them Savil: o7, g8
under Pain of Imprifonment to avoid Fighting.

Sect.15.  But he is fo far intrulted with a Power over all a&ual Af- SH. 5. 6. 3
frays, that though he himfelf is 2 Sufferer by them, and therefore Jiable H.P. € 136.
to be objetted againft, as likely to be partial in his own Caufe, vet he ”};"lig“‘s'
may {upprefs them; and therefore, if an Affault be made vpon him, he PR .
may not only defend himfelf, buc alfo imprifon the Offender, in the fame
Manner as if he were no way a Party.

Secr. 16, And if an Affray be in a Houfe, the Conftable may break 13Ed.4.0. 1,
open the Doors to preferve the Peace; and if Affrayers fly to a Houfe, 7,Ed-3-12b.
and he follow with frefh Suit, he may break open the Doors to take ?;_I “ap. 8,
them, Lamb, 135,

Setf. v7. Butitis faid, That a Conftable hath no Power to arreft a ;f"{: C.
Man for an Affray done out of his own View, without 2 Warrant from Cr'a.‘m..;;!:'
a Juaftice of Peace, unlefs 2 Felony were done or likely to be done; for Owen 105,
itis the proper Bufinefs of a Conftable to preferve the Peace, not to pu- ﬁ}ig 1364
nifh the Breach of it ; nor does it follow from his having Power to com- "
pel thofe to find Sureties who break the Peace in his Prefence, that he has
the fame Power over thole who break it in his Abfence, inalmuch as in
fuch Cafe it is moft proper to be done by thofe who may examine the
whole Circumflances of the Matter upon Oath, which a Conftable can-
not doj yet itis {aid, That he may carry thofe before a Juftice of Peace, Limb. 141
who were arrefted by fuch as were prefent at an Affray, and delivered by Delt-cip. 8.
them into his Hands.

Sect. 18. As to the fourth Point, viz, In what Manuer an Affray may
be fupprefled by a Juftice of Peace; there is no doubt, but that he may
and ot do all fuch Things to that Purpofe, which a private Man or H.p.C. 136,
Conftable are either enabled, or required by the Law to do: But it js Dilt.csp: 8.
faid, That he cannot without 2 Warrant authorize the Arreft of any Per. pip, e e
fon for an Affray out of his Views yet it feems clear, that in fuch Cafe 6.1, 33.
he may make his Warrant to bring the Offender before him, in order to 14 H. 8.7

compel him to find Suretics for the Peace. pioore 408,

N n Seit.
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Sei?. 19.  Alfo it feems, That a Juftice of Peace has a greater Power
over one who hath dangeroufly wounded anotherin an Affray, than ei-
ther a private Perfon or a Conftable; for there does not fcem to be any

good Authority, that thefe haveany Power ar all to take Sureties of [uch

an Offender : but it feems certain, That a Jultice of Peace has a difcreti-
onary Power either to commit him or to bail bim, 6l the Year and Day
be paft; bat it is faid, that he ought to be very cantious how he rakes
Bail, if the Wound be dangerousy for that if the Party die, and the Of-
fender appear not, heis in Danger of being feverely fined, if he fhall ap-
pear upon the whole Circumftances of the Cafe tohavebeen too favourable.

Setf.ac.  As to the fiith Point, wiz, In what Manner the feveral kinds
of Aff:ays ave to be punifhed, it fufficiently appears from the foregoing
Part of this Chapter, how fuch Affrays as are accompanied with Force
and Arms, are to be dealt with upon the Statate of Northampton 5 and
therefore I fhall only examine in this Place, what Penalties other Affrays
are liable unto, as to which it is to be obferved, That all Affrays in ge-
neral are punithable by Fine and Imprifonment, the Meafure of which
is to be regulated by the Difcretion of the Judges according to the Cir-
cumitances of the Cafe, which very much vary the Nature of thisCrime,
and in {fome Cales make it fo inconfiderable as fcarce to deferve to be ta-
ken Notice of 5 and in others make it an Offence of a very heinous
Nature, as in the following Inftances:

1. In Refpet of the dangerous Tendency thereof.
2. In Refpet of the Perfons againft whom it is committed.
3. In Relpect of the Place wherein it happens.

Seit. 21, And firlt, an Affray may receive an Aggravation from the
dangerous Tendency thereof, as where Perfons cooly and deliberately
engage in a Duel, which cannot but be attended with the apparent Dan-
ger of Murder, and is not only an open Defiance of the Law, but car-
ries with it a dire@ Contempt of the Juftice of the Nation, as putting
Men under a Neceffity of righting themfelvess upon which Confidera-
tions, Perfons convited of barely fending a Challenge, have been ad-
judged to pay a Fine of one hundred Pounds, and to be imprifoned for
one Month without Bail, and alfo to make a publick Acknowledgment
of their Offence, and to be bound to their good Behaviour.

Seit. 22.  Secondly, An Affray may receive another Aggravation from
the Perfons againft whom it is committed ; as where the Officers of Ju-
frice are violently difturbed in the due Execution of their Office, as by
the Refcous of a Perfon legally arrefted, or the bare Attempt to make
fuch a Refcous ; for all the Minilters of the Law are under its more im-
mediate Prote&tion,

Setf. 23. Thirdly, An Affray may receive a farther Aggravation from
the Place wherein it is committed, and upon this Refpedt all Affrays in
the King’s Court arefo feverely punifhed, as hath been fhewn already in
Chapter 21, and upon the fame Account alfo, all Affraysin a Church or
Church-yard, have been always efteemed very heinous Offences, as be-
ing great Indignitics to the Divine Majefty, to whofe Worfhip and Ser-
vice fuch Places are immediately dedicated. And upon this Confideration,
all irreverent Behaviour in thefe Places hath been efteemed {o criminal by
the Makers of our Laws, that they have notonly feverely punithed fuch
Difturbances in them which are punifhable where-ever they happen, as
all a&tual Affrays, ¢7c. but alfo fuch, which if they happen elfewhere,

are
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are not punifhable at all ; as bare quarrellome Words, and even fuch
which would be commendable if done in another Place 5 as Arrefts by
Vertue of legal Procefs : But for the better Underltanding hereof, 1 fhall
confider the feveral Statutes made for this Purpofe.

Seif. 24.  And firlt, Ivis enalted by 5 and 6 Ed 6. 4. That if any Per-
Jon whatfoever, fhall by Words only quarrel, chide, or brawl, in amy Church or
Church-yard, that then it fball be lawfil anto the Ordinary of the Place where
the fame Offence fhall be done, and proved by two lawful Witnefis, to fufpend
every Perfon fo o encling 5 that is to fay, if he be @ Lavman, ab ingreffu
Ecclelix, and if he be a Clerk from the Minifiration of bis Office, for fo long
Time as the fame Ordinary fball by kis Diferetion think_meet and convenient,
according to the Fault.

Sei#, 25. And it is forther enacted by the faid Statute, That if any
Perfon fball fmite or lay any violemt Hands upon any other, either in any Church
or Church-yard 5 that then, ipfo Fallo, every Perfon fo offending fhall be deerned
excomnunicate, and be excluded from the Fellowflip and Company of Chriff s
Congregation,

ei¥. 26. And itis alfo farther enalted by the faid Statute, That if
any Perfon fhall malicioufly flrike any Perforn with any Weapon in any Church
or Church yard, or fhall dravw any Weapon in any Church or Church-yard, to the
Intent to firike another with the fame Weapon 5 that then every Perfon fo offind-
ing, and thereof being convitfed by Verdilk of twelve Men, or by his own Con-
felfion, or by two laful Witneffes, before the Fuflices of Affize, Fuftices of
Oyer and Terminer, or Fufticer of Peace in their Seffions, by Force of this A,
fhall be adjudged by the fame Fuflices before whowm fuch Perfon fhall be conviied,
to have one of - his Ears cut off, &c. and befides that cvery fuch Perfon to be;
and fland iplo FaQto excommunicated, as aforefaid.

And in the Expofition hereof it hath been holden:

Sect. 27. 1. That notwithftanding the Words of the Statute be ex-
prefled, That he who {mites another in the Church, &e. thall, ipfo Faito,
be deemed excommunicate ; yet there ought either to be a precedent
Convidion at Law, which muft be tran{mitred to the Ordinary, orelfe
the Excommunication mult be declared in the Spiritual Court upon a
proper Proof of the Offence there 5 for it is implied in every Penat Law,
that no one fhall incur the Penalty thereof, till he be found guilty upon
alawful Trial ; alfo it muft be intended in the Conftru&ion of this Sta-
tate, That the Excommunication ought to appear judicially, for othes-
wife there could be no Abfolation.

Sef?. 27. 1L That he who f{trikes another in a Church, &« can no
way excufe himfelf, by thewing that the other aflaulted him.

Se?. 28. IIl. That Church-wardens, or perhaps private Perflons,
who whip Boys for playing in the Church, or pall off the Hats of thofe
who obftinately refufe to take them off themfelves, or gently lay their
Hands on thofe who difturb the Performance of any Part of divine Ser-
vice, and turn them out of the Church, are not within the Meaning of
the Statute. _

Seit. 29. Alfo it is enacted by 1 Ma. Sefll 2. cap. 3. That if any Per-
Jon or Perfons, of their own Power and Authority, fball willingly and of Purpofe
by oper and overt Word, Fait, AZ, ov Deed, malicionfly or contemptuonfly ngs

ff, let, difturb, vex or trouble, or by any other unlawful Ways and Means, dif-

guiet, or mifufe, any Preacker who fhall be licenced, allowed, or antborized to

preach by the Queer’s Highnefs, or by any Archbifbop, -or Biflop of this Realm,

or by any other lawful Orjfmﬂ"j, or by any of the Univerfities of Oxford and Cam-

bridge, or otherwife lamfully anthorized or charged, by Reafon of bis or their
2
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Cure, Benefice, or other Spiritwal Promotion or Charge, in any of his, or their o
pen Sermon, &c. or if any Perfon or Perfons fhall malicionfly, willingly, or of
purpofé, moleSt, let, diffurb, vex, difguiet, or otherwife trouble any Parfon, Vicar,
Parifh Prieft, or Curate, or any lawfil Prieft, preparing, faying, doing, finging,
miniflring or celebrating the Mafs, or other fuch divine Service, Sacraments, or
Sacramentals, as was moi¥ commonly frequented and ufed in the laft Year of the
Reign of the late Sovereign 1 ord King Henry the eighth, or that at any Time
bereafter fbould be allowed, fot forth, or authorized by the Queen's Majefly 5 or
if any Perfon or Perfons fhall unlawfully, contemptnonfly, or malicionfly, of their
own Power or Authority, pull down, deface, fpoil, or otherwife break any Altar or
Altars, or any Crucifix, or Crofs, in any Charchy, Chapel, or Church-yard; e-
very fich Offender and Offenders, his or their Aiders, Procurers or Abestory,
may be apprebended by any Conflable, or Church-warden of the Place where fuch
Offence fhall be commirted, or by any other Officer or Perfon then being prefent
at the Time of the faid Offence 5 and being fo apprebended, [hall be browght before
Joore Fuftice of Peace by whone they fhall be commitsed forthwith, and within fix
Days the Matter fhall be examined by the fame, together with fome otber Fufti-
ces s and on Proof by two Witneffes or Confelfson, the Offender fhall be commit-
ted for three Months, and alfo till the next Quarter-Seffions, where, if they re-
pent, they fhall be difcharged upon giving Sureties for their good Bebaviour for a
Year, and if they do not repent they fhall be commitied till they do.

Jei#. go. . It hath been refolved, That the Dilturbance of a Minitter
in {aying the prefent Common Prayer is within this Statute ; for the ex-
prefs meution of fuch Divine Service, as fhould afterwards be authori-
zed by Queen Mary, doth implicitly include fuch alfo as thoold be au-
thorized by her Succeffors ; for fince the King never dies, 2 Prerogative
given generally to one, goes of Courfe to others.

Sei?. 31.  AMo it is enacted by 1 Will. aud Mar, 18. Par. 19, That if
any Perfon foall willingly and of Purpofe, malicionfly or contemptuonfly come
into any Cathedral or Parifb Church, Chapel, or orher Congregation permitted by
the faid A%, and difguict or difturb the fame, or mifufe any Preacher or Teack-
er, fuch Perfons, upon Proof before any Fuftice of Peace, by two or more fif-
ficient Witneffes, [ball find two Sureties to be bound by Recognizance in the pe-
nal Sum of fifty Pounds, and on Default of fuch Sureties (hall be committed #o
Prifon, there to revain till the next General or Quarter-Sefféons, and upon
Conviction of the faid Offence at the faid General or Quarter-Seffions, foall fuffer
the Pain and Penalty of twenty Pounds.

CHAP LXIV.
Of Forcible Entries and Detainers.

Seit. 1. I T feems that at the Common Law a Man difftifed of any Lands,
or Tenements, {if hecould not prevail by fair Means,) might

lawfully re§ain the Pofleflion thereof by Force, unlefs he were put to a
Neceflity of bringing his Adtion, by having negle@ed to re-enter in due
Time: And it feers certain, That even at this Day, he who is wrong.
fully difpoffefled of his Goods, may juftify the re-taking of them by
Force from the Wrong-doer, if he refufe to re-deliver them ; for the
Violence which happens through the Refiftance of the wrongfulpoffgcﬂ‘or,
2 ing
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being originally owing to his own Fault, gives him no jut Caufe of
Conl*lplaint, inafinoch as be might have prevented it by doing as he
ought,

Seit. 2. But this Indulgence of the Common Law, in fuffering Perfons
to regain the Lands, they were unlawfully depsived of, having been
founi by Experience to be very prejudicial to the publick Peace, by gi-
ving an Opportunity to powerful Men, under the Pretence of feigned
Titles, forcibly to ejet their weaker Neighboars, and alfo by Force to
retain their wrongful Pofleflions, it was thought neceffary by many fe-
vere Laws to reftrain all Perfons from the Ule of {uch violent Methods
of doing themfelves Juftice,

Sei7. 3. However, even at this Day, in an A&tion of Forcible Entry i7H717ab,
grounded on thofe Laws, if the Defendant make himfelf a Title which ;'gnﬁ;’g'g'
is found for him, he hall be difmifled without any Inquiry concerning B‘ro..Fr:;rzzhs;
the Force; for howfoever he may be punithable at the King’s Suit, for 1% 9
doing what is prolibited by Statute, as a Contemner of the Laws, and
Difturber of the Peace, yet he fhall not be liable to pay any Damages
for it to the Plaintiff, whofe Injoftice gave him the Provocation in that
Manner to right himf{elf.

Sedt. 4. Since therefore Offences of this Nature are made fuch, not by
the Common Law, but by Statate 3 I {hall for the better Undcrftanding
thereof, confider the fevera) Statutes relating to this Subjeét.

Sect. 5. And firlt, I find it agreed, That by 2 Ed. 3. which is com-
monly called the Statute of Northampion ; if there be any Ufe made of
Arms to {trike a Terror into the Perfons upon whom a Forcible Enery is
made, any Juftice of Peace or other Officer, who is within the Purview 3 Inft. 61
of that Statpre, way both feize the Arms for the King's Ufe, and alfo g‘:]““';ﬁ."s"
imprifon the Offenders, but not reftore the Pasty injured to his Poffef G o S0
fion 3 but the f{aid Statute having been fully fet forth in the foregoing
Chapter, 1fhall proceed to thofe Statates which more dire@ly relate o
this Matter.

Sect. 6. And firlt it is enatted by 5 Rich. 2. 7. in the following Words,

And alfo the King defendeth, That none from benceforth make any Eniry into
any Lands and Tencments, but in Caft where Entry 35 given by the Law’y and
in fuch Café not with firong Hand, nor with Multitude of Pesple, bt only in
peaceable and eafy Manner.  And if any Man from benceforth do to the contra-
15, and thereof be duly convilk, he fhall be punifhed by Lonprifonment of bis Bo-
dy, and thereof ranfomed at the King's Will.

Seif. 7. But this Statute being found by Experience not fufficiently to
have provided againtt the Mifchief intended to be redrefled by it, inaf-
much as it gave no {peedy Remedy to the Party injured, againft the
Wrong-doer, but left him to the common Courfeof proceeding by way
of Indi&ment or Altion, and made no Provifion at all again®t Forcible
Detainers, it was thought neceflary to {upply thefe Defedls by other ad-
ditional Laws ; and to this Porpofe it was farther enacted by 15 Rich, 2,
ch. 2. That the faid Statute and all others made againft Forcible Entries, &o.

Shall be fulls execnted, and farther, That at all Times that fuch forcible Entries
fhall be made, and Complaint thereof cometh 1o the Fuftices of Peace, or 1o any of
thene, that the fame Fuflices or Fuflice take Sufficient Power of the County, and
go ta the Place where the Farce is mades and if they find any that hold fuch
Place forcibly, after Juch Entry made, they fhall be 1aken and put in the mext
Guaol, there to abide convilk by the Record of the fame Fuflices or Fuftice, until
they have made Fine and Ranfom tothe King.  And that ol the Peap!e of the
County, az well the Sheriff as others, g.lall be attendant rpon the fame Fuftices,

4] is
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to go and affsit the fame Fuflices to arvef? fuch Offenders, upon Pain of Inapri-
Jonment, and 10 make Fine toshe King > And in the fame Manner it fhall be done
of them that sake fach Forcible Entries in Bewefices or Offices of Holy Chureb.

Sect. 8. Inthe Expofition of this Statute it bath been holdeu, That one

Jultice of Peace may make a Record of {uch a forcible Holding, and that
fuch Record is not traverfable, becaufe the Juftice of Peace in making
thereof, alis not as a Minilter, but as a Judge + Aifo it hath 3 Istely been
folemnly refolved in Colonel Leighton's Cale, That the fame Juftice may
affels the Fine for this Offence, either before the Time of Convition, oy
after 5 but it i3faid, That fuch Juftice of Peace hath no Power to com-
mit the Offender to Gaol, unlefs he do it immmediately upon the Fa&, or
unlefs the Offender (hall afterwards refufe to find Sureties for his good
Behaviour.  Alfo it was holden by the Coort in Leighton's Cafe above-
mentioned, That if a Perfon again{k whom a Cowplaint {hall be made as
having been guilty of a Forcible Entry, fhall either traverfe the Entry or
the Force, or plead that he has been three Years in Poffeflion, the Juftice
may {ummon a Jury for the Trial of {uch Traverfe, for it is impoffible
to determine it upon View s and if the Juftice have no Power to try it,
it would beeafy for any one to elude the Statute by the Tender of fuch a
Traverfe, and thercfore by a neceflary Confiru&ion, the Juftice mult
needs have this Power as incidental to what is exprefly given him.

SeZ. 9. But this Statute being likewife very defedtive in many Refpefs,
as in not giving any Remedy agaiff thofe who were guilty of 1 Forcible
Detainer after 2 peaceful Entry ; vor even againft thofe who were guilty
of both a Forcible Entry and Forcible Detainer, if they were removed
before the comingof a Jnftice of Peace s and in not giving the Juflices
of the Peace any Power to reftore the Party injored by fuch Force to his
Pofleffion ; and alfo in hot fixing any Pain on the Sheriff for not abey-
ing the Precepts of the Juftices in the Exccution of the faid Statutess it
was farther enalted by & H. 6. 9. That from henceforth where any dath make
any Forcible Entry in Lands and Tercments, or other Poffe{fions, or them bold
Jorcibly, after Complaint thereof made within the fame County where fuch Entry
is made, tothe Fuitsces of the Peace, or to ome of them, by the Party gricved,
that the Fuckives or Fustice fo warned, within a comvenient Time, fhall canfe,
or one of them fhall canfe, the faid Statute duly ta be execnted, and that at the
Cofts of the Party fi grieved.

Se. 1o, Andicis farther enadted by the faid Statute, Thet though
Sich Perfons making fuch Entries be prefont, or elfe departed beforc the coming
of the faid Fuflices or Fuftice, notwithflanding the fame Fuflices or Fuftice in
Jome good Town next to the Tenements fo entered or in fome other convenmiont
Place, according to their Difiretion, fball bave, and either of them foall bave,
Authority and Power to enquire by the People of the fanre County, as well of thens
that make fuch Forcible Entries in Lands and Tencments, as of them which the
Jame kold with Force. And if it be found before amy of them, that any doth
contrary o this Statute, then the faid Fuflices or Fufbice foall canfe to vefoize
the Lands and Tenements fo entered or bolden as afore, and fhall pus the Party
Jo put out, in full Poffeffion of the fame Lands and Tencments, fo cutered or
bolden as before.

Se. 11, And it is further enaded by the {aid Statute, That when the
Jaid Fuftices or Fufbice make fuch Inguiries as befove, they fhall veake, or owe of
them fhall make, their Warrants and Brecepts to be direcfed 1o the Sheriff of the
Jame County, commanding bim of the King's Behdlf, to canfe to come before them,
and every of them, fufficient and indiffirent Perfons, dwelling mest about the
Lands fo enmtered as before, to enquire of fich Entrics, whereof every Man which

| 4 .

Jhall



Chap. 64.. Of Furcible Entries and Detainers. 143

Jhall be impanclled to enquire in this Bebalf, fhall bave Land or Tenewent of
the yearly Value of forty Shillings Ly the Year at the leaft, wbove Reprizes, and
that the Sheriff return Iifies upon every of them ar 1he Day of the fivff Precept re-
turnable, twenty Shillings, and at the fecond Day forty Shillings, and at the
third Uime an bundved Skillings, ani at every Day after the doutle. And if a-
ny Sheriff or Bailiff within a Pranchife baving Return of the King's Writ, be
flack, and make mot Execution duly of the faid Precepts to him diverled to made
Juch Enguiries, that e fpall forfeit to the King twenty Povnds for every Deanlt,
and morcover (hall make Eine and Ranfome tothe King.  And that as well the
Fuftices or Fuflice aforefaid, asthe Fuftices of Affines fhall Bave Power tohear
and determine fuch Defaults of the fasd Sheriffs and Bailiffs, at the Suit of the
King, or of the Party grieved, &c.
Sect. 12.  And it is farther enalted by the faid Statute, That Mayors,
Fuftices or Fuflice of Peace, Sheriffs and Bailiffs of Cities, Towns and Boroughs
having Franchife, bave inthe faid Citics, Towns, and Boroughs, like Power to
remove fuch Entries, and in other Articles aforefaid, rifing within the fame, as
the Juftices of ‘Peace, and Sheriffs in Connties and Countries aforefaid bave,
Sei?. 13.  But it is provided by the faid Statute, That rhey who keeptheir
Pojfeffions with Force iri any Lands and Tenements, whereof they or their An-
ceftors, or they whafe Effate they have in fuch Iands and Tenements, have
comtinned their Poffélftons in the fame by three Years or more, be not endamaged
by Force of this Statute.
Sed. 14. And the faid Provifo was farther enforced and explained by
31 EL 11. by which it is declared and-enatted, That no Reflitution upon
arny Inditiment of Forcible Entry, or holding with Force, be made to any Perfon,
if the Perfon fo indi¥ed, hath bad the Occnpation, or been in quict Pofleifion,
for the Space of three whole Years together, next before the Day of fuch Indi7-
ment [o found, and bis Eftate thercin not ended; which the Party indiited
may alledge for flap of Reflitution, and Reff tution to flag till that be tried, if
the other will deny or traverfethe fame : And if the fame Ailegation be tricd a-
gainft the fame Perfon fo indicied, Le is 10 pay fuch Cofts and Damages to the
other Party, asfhall be affeffed by the Tudges or Fuftices before whom the Sfame
Shall be tried s the fame Cofts and Damages to be recovered and levied, as is ufn-
al for Cofts and Damages contained in “fudgments upon other Aifions,
Set. v5. In the Conftrudtion of thefe Statutes it was holden, That if Ceom. 161.5.
a Leflee for Years or Copyholder were oufted, and ¢be Leffor or Lord dife 166 b.
feized, and fuch Oalter as well as Difleifin were found in an Indiftment
of Forcible Entry, the Court might in their Diltretion award a Reftiru- Ceiv 31,
tion of Pofle(fion to {uch Leflee or Copyholder, which was by neceffary tien. 1 Leon.
Confequence a Refeifin of the Frechold alfo, whether the Leffor or Lord 337
had delived or oppofed it: But it was a great Queftion, Whether a Leit
{ee for Yeasrs or a Copyholder, being oufted by the Leffor or Lord, counld
have a Reftiturion of their Pofleflion within the Equity of 8 H. 6. the Lm. 155,
Words whereof as to this Purpole are, that the Juftice thall re-feize the g;‘,’:“;,f"”
Lands, & by which it feems to be implied, That the Party mult be swites by
oufted of fuch an Effate therein, whereof he may be faid to be feized, 147-
which muft be a Frechold at leaft.
Sect. 16. But to remove this Doubt, it is‘'enatted by 21 Fa. 1. 15, Thet
Juch Fudges, Fuftices, or Juflice of the Peace, as by reafon of any Aéf or Acts
of Parliaisent them in force, were authorized and enabled upon Enmguir:, to
give Reflitution of Poffelfion unto Tenamts, of any Etate of Freehold, of their
Lands or Tenements, which foall be entered upon with Force, or from them with-
bolden by Force, fhall by Reafon of that AZ have the like, ard the fame Autko-
rity and Ability from thenceforth (upom Indittment of fuch Forcitle Entries,
or forcible with-holding before then duly found) to give like Reititution of Pof-

Filfon
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felfion unto Tenants for Tern of Years, Tenants by Capy of Conrt-Roll, Guardi-
ans by Night Service, Tenants by Elegit. Statute- Merchant, and Staple of Lands
or Tenersents, by them fo bolden, which fball be entred upon by Force, or boldern
From them by Force.

Set7. 17, But it hath been holden, That a Tenant by the Verge is not
within this Statute, becaufe he is not within the exprefs Words; fed
Ouere, for fince fuch Perfon hath no other Evidence of his Title, bucby
the Copy of Court-Roll, he feems at leaft to be within the Meaning, if
not within the Words, of the Statute 5 however it feems clear, That if a
Leflor ejet his Leffee for Tears, and afterwards be forcibly put out of
Poffefion again by firch Leffee, he bath no Remedy for a Reftitotion by
Force of any of 1he above mentioned Sratutes, for he cannot have it by
8 H. 6. becaufe he always continued feized of the Freehold, and clearly
he is not within21 Jac. 1. 15,

SviZ. 18. However there (eems to be no doubt, but that a Juftice of
Peace, ¢c. may, in cither of the faid Cafes, remove the Force, and com-
mit the Offender, &«

Seff. 19.  Having thus fet forth the feveral Statutes relating to this
Subjet, together with the Mifchiefs which occafioned them, and the fe-
verat Defedts of each of them, 1 (hall, for the better Underftanding of
them all in general, proceed to examine the foilowing Particalars :

1. What (hail be efteemed an Entry within thefe Starates.

2. What Entry is to be adjodged forcible.

3. What Detainer,

4- In relpe@ of what Kind of Poffeffions one may be guilty of fuch
forcible Entry or Detainer.

s. What Perfons may be guilty thereof.

6. What onght to be the Form of a Record grounded npon thefe Sta-
tutes.

7. Of what Kind of Poflefions a Reftitation is to be awarded.

8. To whom fuch Reftitution ought to be made.

9. By whom, and in what Manner, it is to be awarded and given.

10. [n what Cafes it may be barred by the Continuance of a Poffel-
fion for three Years,

1 1. For what other Caufes it may be tayed.

12. How it may be fuperfeded before it is executed.

13. How it may be fet afide after it is executed.

Seif. 20.  As the ficlk Point, viz. What fhall be elteemed an Entry
within thefe Statates, it fecms certain, That if one who pretends a Title
to Lands, barely go over them, either with, or without a great Number
of Attendants, acrmed or unarmed, in his Way to the Church, or Mar-
ket, orfor fuch like Porpofe, without doing any A&, which either ex-
prefly or impliedly amounts to a Claim of {uch Lands, he cannot be
faid to make an Entry thereinto within the Meaning of thefe Sratutes.

Secf. 21. Yet in fuch Cafe, if he make an actual Claim with any
Circumfances of Force or Terror, he feems to be guilty of a forcible
Entry within 1 & 15 Riz. 2. whether his Adverfary adually quit his
Polleffion or not.

Se@. 22, AMo all thofe who accompany a Man when he makes a for-
cible Entry, (hall be adjudged to enter with him, within the Intent of
thefe Laws, whether they a@nally came upon the Lands, or not.

1 Sef?,
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Seif. 23, So alfo fhall thofe who having an Etste in Land by a de. Crom.6g. b,

feafible Title, continue with Force in the Poflefion thereof, after a Claim go' 1,
made by one who had a Right of Entry thereto. 357,
Sei¥. 24.  Bot he who barely agrees to a forcible Entry made to his “‘zj"l-lf{‘j‘

Ule, without his Knowledge or Privity, thall nor be adjudged to make 14§ 4,56 b
an Entry within thefe Statutes, bucasfe hic no way concurred in, or pro-
moted the Force.
Sect. 25, As to the {econd Point, =iz, What Entry is to be adjudged Lamb. 140,

forcible, ic {eems clear, that it ought to be accompanied with fome Cir- &

, p Delr.eh. 57,
cumftances of actual Violence or Terrory and therefore, That an Entry o 1. 40r-
which hath no other Force than fuch as is implied by the Law, in eve- b.

ry Trefpa(s whatfoever, is not within thefe Statutes.
And therefore, for the better Uaderftanding hereof, I thall confider;

1. In Refpe@ of what A&s of Viclence an Entry may be adjudged
forcibie.
2. In Refpelt of what Circamftances of Terror,

Secf. 26, As to the firft of thefe Particolars, it feems to be agreed,
That an Entry may be {aid to be forcible, not only in Refpec of a Vio-
lence altually done to the Perfon of a Man, as by beating him if he re-
fufe to relinquifh his Pofleflion, buct alfo in Refpet of any other Kind of
Violence in the Manner of the Entry, as by breaking open the Doors of 115 ¢, 116,
a Houfe, whether any Per{on be in it at the fame Time or not, efpecial- 2 Rol Re, a,
ly if it be a Dwelling-houfe, and perhaps alfo by any A& of Outrageafs N°Y 135
ter the Entry, as by carrying away the Party’s Goods, ¢vc, which being 30 AT se.
found in an Affize of Novel Difleifin, will make the Defendant a Diffei- :;‘Ha"*"ﬁ' b.
{or with Force, and fubjet him to Fine and Imprifonment: And accord- 2 Infl. 235,
ing to fome Opinions, an Entry may be aid to be forcible from the 4%
bare drawimg up of a Latch, or pulling back the Bolt of a Door; but c,o;,,‘?i_i‘,b,
furely {uch inconliderable Circomftances as thefe, which commonly pals Moore g5s.
between Neighbouor and Neighbour, without any Offence at all, can ne- Pl 89s.
ver bringa Man within the Meaning of thefe Statutes, which (peak of En- Yo% ch 7.
tries with ftrong Hand, or Multitude of People 3 and it hath been holden, H. P.C. 138,
That an Entry into 2 Houfe through a Window, or by opening a Door Lamb. 143
with a Key, 1s not forcible: And it 1s {aid, That if one find 2 Man out 2 Rol. Re. =.
of his Houfe, and forcibly with-hold him from returning to it, and fend Lamb. r43.
Perfons to take peaceable Poflefion thereof, in the Party's Abfence, yet Ddl cb 77
he is not guilty of a forcible Entry, inafmuch as he did no Violence to
the Houfe, but only to the Perfon of the other: But perhaps this Opi-
nion may joftly be queftioned, becavfe though the Force be not adtually
done upon the Land, nor in the very A& of the Entry, yet fince it is
ufed with an immediate Intent to make fuch Entry, and is the only Caule
that it met with no Oppofition, {urely it cannot be fatd, that the Entry is
without Force, which, whether it be upon, or off the Land, feems e-
qually within the Statute. .

Seff. 27.  As to the fecond Particular, iz, In refpedt of what Cix-
cumflances of Terror an Entry may be adjudged forcible s it isto be ob-
ferved, That where-ever a Man, either by his Behaviour or Speech, at H P.C.ia8.
the Time of bis Entry, gives thofc who are in Poffeflion of the Tene- L'mb 7+
ments which he claims, juft Caufe to fear, that he will do them fome bodi- Dul. ca. 17,
ly Hurt, if they will not give way to him, his Entry is efteemed forcible,
whether he caufe {uch a Terror, by carrying with him fuch an unufual

Pp Num-
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Number of Servants, or by arming himfelf in {uch a Manaer, as plaialy
intimates a Defign to back his Pretenfions by Force, or by actually threat-
ening takill, maim, or beat thole who fhall continue in Poffefhon, or
by giving out fuch Specches as plainly tuply a Parpofe.of ufing Force
again(t thofe who fhall make any Reliftance, as if one f(ay that he will
keep his Pofleffion in {pire of all Men. &.

Sest. 28, But it feemeth that no Entry fhall be judged forcible from
any threatening to {poil another’s Goods, or to deftroy his Cattle, or to
do him any other fuch like Damage whiclt is not perfonal.

Sest. 29, However it is clear, Thatit may be committed by a fingle
Perfon, as well as by twenty-

Sect. 30. As to the third Point, viz. What Detainer is to be adjudged
forcible, ir feemeth certain, That the (ame Circumf{tances of Violence or
Terror, which will make an Enrtry forcible, will make a Detainer for-
cible alfo 5 from whence it feems to follow, That whoever keeps in his
Houfe an unufual Number of People, or unufual Weapons, or threatens
to do fome bodily Hurt to the former Poflefior, if he dare return, fhall be
adjudged guilty of a forcible Detainer, tho' no Attempt be made to re-en-
ter 5 and it hath been {aid, That healfo fhall ceme under the like Con-
firoétion, who places Men at a Diftance from the Houfe, in order to al-
{ault any one who {hall attempt to make an Entty into it; and that he
alfo is in like Manner guilty who fhuts his Doors againft a Juftice of
Peace coming to view the Force, and obftinately refufes to let him come
in: But it is faid, That a Man ought not to be adjudged guilty of this
Offence, for barely refufing to go out of a Houfe, and continuing there-

in in del(pight of another.
Sect. 31. Asto the fourth Point, iz, In refped of what Kind of Pol-

feflions one may be guilty of a forcible Entry or Detainer within thofe
Statutes, it feems clear, That one may come within the Danger thereof
by a Force done to Eccleftaftical Poflelfions, as 2 Churches, ® Vicaridge-
Houfes, &. as much asif the fame were done to any temporal Inheri-
tance ; alfo it hath been holden for a_general Rule, That one may be in-
dicted for a forcible Entry into any {uch incorporeal Hereditament, for
which a ¢ Writ of Entry will li¢, eitber by the Common Law, as for
d Rent, or by Statute, as for © Tithes, dre. but [ do not find any good
Authority, That fuch an Inditment will lic for a f Common or s Office ;
but it {eems agreed, That an IndiGtment of forcible Detainer Jies again{t
any one, whether he be the Tertenant, or a Stranger, who fhall forcibly
difturb the lawful b Proprietor in the Enjoyment of any of the above-
mentioned Pofleffions; asby violently refifting a Lord in his Diftrefs
for a Rent, or by menacing a Comtmoner with bodily Burt, if he dare
put in his Beafts into the Common, &e. yet it feems clear, That no one
can come within the Danger of thefe Statutes by a Violence offered to
another in refpe& of a2 Way, or fuch like Eafement, which is no Pof-
feffion. Alfo it feemeth, That a2 Man cannot be convifted upon View,
by Force of 15 Ric, 2. 2. of a forcible Detainer of any {uch Tenement,
wherein he cannot be {aid to have made a precedent forcible Entry, be-
caufe that Statute gives the Juftices a_Jari{diction of no other forcible
Detainer, but what follows a forcible Entry.

Sect.32.  As to the fifth Point, viz. VWho may be guilty of 2 forcible
Entry or Detainer within thefe Statutes 5 it feems clear, That no one
can come within the Intention thereof by any Force whatfoever done by
him in entering into a Tenement, whereof he himfelf had the fole and

lawful Pofleflion, both at and before the Time of fuch Entrys as by
2 breaking
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breaking open the Doors of hisown Dwelling-houfe, or of a Caltle, whith
is his own Inheritance, but forcibly detained from him by one who
claims the bare Coftody of it; or by forcibly entring into the Land in
the Pofl:{fion of his own Leflee at Will.  Sed Quere.

Sect. 33. But it feems clear, That a Jointemant, or Tenant in Com-
mon, may offend again{k the Purport of thefe Statutes, either by forcibly
eeting, or forcibly holding out bis Companion, for tho’ the Entry of
fuch a Tenant be lawful per my & per tout, {o that he cannot in any Cafe
be punifhed in an A&tion of Trefpafs at the Common Law yetthe Law-
fulnefs of his Entry no Way excoles the Violence, or leflens the Injury
done to his Companion, and confequently an Inditment of forcible Ea-
try into a Moiety of a Manor, &«¢. is good.

Se?. 34. Alfo if a Man have beenin Poffeflion of Land for never fo
long a Time, by a defeafible Title, and another who hath a Right of
Entry thereanto, make a Claim, and yet fuch wrongful Pofleflor {till con-
tinue his Occupation with Force and Arms, heis punifuable for a forci-
ble Eotry and Detainer again{t the Parport of thefe Statutes, becanfe all
the Eftate whereof he was {eized before fuch Claim, was wholly defeated
by it, and his Coatinuance in Poffcfiion afterwards amouonted in the
Judgment of Law to a new Entry.

Seit. 35. It is fatd, That an Infant or Peme Covert may be guilty
within the Intention of thefe Statutes, in refpec of fuch aftual Violence
as fhall be done by them in Perfon, but not inrefpett of what fhall be
done by others at their Command, becaufe all fuch Commands of theirs
are void: Alfo it is f2id, That a Feme Covert may be imprifoned for
fuch Offence, but that an Infant ought not, becaufe he fhall not be {ub-
je&t to corporal Panithment, by Force of the general Words of any Sta-
tute, wherein he is not expre(ly named.

s to the fixth Point, viz. What ought to be the Form of 2 Record
groundcd upon thele Statates, it hath been refolved.

Seit. 36. Fislt, That it is fufficient in the Caption of {uch an Indid-
ment, to {ay, That it was taken before A B, & C, D. Fuficiaris ad pacem
Domini Regir confervandum affignatis, without thewing that they had Au-
thority to hear and determine Felonies and Trelpaffcs, for the Statute en-
ables all Jultices of Peace, as fuch, to take fuch Inditments.

Sect. 37. Secondly, It hath alfo been refolved, That the Teoement
in which the Force was committed, muft be defcribed with convenient
Certainty, for otherwife the Defendant will neither know the {pecial
Charge to which he is to make his Defence, neither will the Juftices or
Sheriff know how to reffore the injured Part(y to his Pofleflion; and
from hence it follows, That an Indiftment ot 2 forcible Entry into a
a Tenement, (which may fignify any Thing whatfoever, b wherein a
Man may have an Eftate of Freehold,) or into a Houfe ¢ or Tenement,
or jnto two Clofes of Meadow ¢ or Pafture, or intoa Rood ¢ or half a
Rood of Land, or into f certain Lands belonging to {uch a2 Houle, or in-
to fuch a Houfe, without thewing in what € Town it lies, orintoah Te-
nemeat with the Appurtenances called Trupenny in D. is not good.
But it hath been refolved, That an Indi&tment for 2 forcible Entry iz
i Domurs Manfionalem fioe Meffuaginm, &c. i good, for thefe are Words
equipollent : Alfo that fuch an Indictment for an Entry into 2 ¥ Clofe,
called Sexjcant Hern's Clofe, & without adding the Number of Acres,
is good, tor hereis as much Certainty as is required in an Ejectment s
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end it hath been adjudged, That fuch Indictment may be void as to {uch

Part thereof only which is uncertain, and good for fo mach as is cer-

2 Leo=. 186. tain, and therefore, that an Indi¢tment for a forcible Entry intoa Houfe,

sleon-1020 gng certain Acres of Land thercto belonging, may be qualhed as to the
Land, and ftand good as to the Houfc.

Sett. 38, Thirdly, it bath been alfo refolved, That an Indictment,

2 Keb. 495, on 5 or 15 Rich, 2, needs not thew who had the Frechold at the Time of

3Bl 70 the Force, becaufe thofe Statutes feem equally to punith all Force of this

PR Kind, without any Way regarding what Eftate the Party had on whom

it was made 3 yet it feems, That fuch an indickment ought to {hew that

fuch Entry was made en the Foflelion of (ome Perfon, who bad fome

2 Keb. 491, Eftate in the Tenements, either as a Frecholder or Leflee for Yeass, &v.

Salk. 260, 2. for otherwife it doth not appear, that fuch Entry was made injurious to

any one; but it is {aid, That an Indiftment on 8 H. 6. mult thew, that

Hetley 73.  the Place wherein the Force was committed was the Freehold of the Party

Latch- 109. - grieved at the Time of fuch Force ; and therefore, That it is not fuffi-

:99,': T cient to fay that the Defendant with ft:ong Hand, ¢e. entered into fuch

1 Keb. to1. 2 Houfe, exiffens libernnt Tenementun .S, &e. withont faying, edtunc ex-

g;oy ?13'1754' iftens liberum Tenementuwe, F. S for otherwile it may be intended, that it

2 Rol Re 65, was his Freehold at the Time of the Indiftment only, and not at the

"“S’f'é- 416 Time of the Force; and according to the general Opinion, an Indittment

Con Yot g, ON that Statute cannot warrant an Award of Reftitution, valefs it find,

1 Bulll 177, that the Party was feized at the Time g yet it is {aid, That the Wantof

fuch an exprels finding may be fupplied by fuch Words as neceflarily

imply, that the Party was f{eized at the Time of the Force; as where it

Contrs 5, 15 exprelly 1aid thae the Defendant difleifed 7. S\ &e. which is impoffible,

Ventr. 506. unlefs he had been feized of the Freehold at cthe fame Time; and it hath

f“']‘;‘;’_“;g""" been faid, That it is {uffcient in fuch an Indidtment to fay that the

Talm 277, Party was Poffe(fionatus pro termino Vite, without ufing the Word Seifitus,

Con. 2 Rol. &, for the {ame Propricty of Exprefiion is not required in lndictments as

2 Keb, 47‘?.9' Pleadiogs s fed @uyre.  Alloit is faid, Thatif it do appear either in fuch

Palm. 177, an exprefs or implicit Manner, that the Party injured had the Frehold of

GC;: Ju- 6335, the Land at the Time of the Force, it is not neceflary to fhew farther

' what Eftate in particalar he had therein, or by what Title he claims the

famey for it is not the Title, but the Pefletlion, which is in Queftion,

2 Rol.A. 8o, And upon the like Ground it hath been adjudged, That an [ndidment on

Pl 3. the faid Statute for entering on my Farmer, and forcibly expelling him,

and difleifing me, is good, without fhewing what Eftatc {uch Farmer

had; for it is (ufficient to (hew that he had the Poflelion, and the Injury

complained of is the forcible Diffeifin done to me, which, being the main

Point of the Indi@ment, if it be {ufficieatly fet forth in Subftance, the

Indi@ment is good 3 yet in this very Cafe the Want of (hewing that {uch

Yelv. 165.  Fargaer was onfted, would have been an incurable Fanlt; becaufe his

Poffeffion being my Poffeffion, unlefs he were oufted, Icould not be dif-

feifed. Alfo it hath been holden, That as an Indictment on 8 H 6.

muft thew that theParty who is put out of Pofleflion was feized of 2

Frechold, in order to bring him within the Puasview of that Statute, {o

alfo an Indictment on 21 }gac. 1. 15. muft fhew, That the Party injured

was poflefled of fuch an Eftate as will bring him within the Provifion of

x Ventr. 306. that Act; and upon this Ground it hath been refolved. That fuch an la-

;}"ﬁdfia'.o;{. dictment, fetting forth in general, that the Party was pofiefled, or that

2 Keb. 709, Ite was poflefled for a certain Term, without adding, that it was for

Sak. 260.  Years, is not good ; for in the firft Cafe it may be intended, That he

was pofielfed only by Vertue of a Leafle at Will; and in the fecond,

2 That
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That he was poffelfed of a Term for Life, in neither of which Cafes he
is within the Benefitof 21 J4c. 1. 15.  Yet it hath been faid, That the
Pofieffion of fuch an Eftate, as is within that Statute, is {ufficiently fet
forth in the reciting Part of an Indi&ment, as thus, Quod cwm F.§ was
pofieffed for a certain Term of Years, and being fo poflefled, was by
firong Hand, &. put out of Pofliffion, . without any dired Allega-
tion of fuch a Pofle(lion.

Setf. 39. TFourthly, (¢ hath been retolved, That 2 Repugnancy in fut-
ting forth the Offence in an Indifiment npon any of thefe Statutes, is an
incurable Fault; and upon this Foundation it hath been adjudged, That
an Indi®tment on 8 H. 6. fetting forth, that the Defendants Pacifice in-
traverunt, €rc. & eum adtunc & ibidem vi & armis diffeiffverunt, or that
7. . was feized and poflefs'd, is void ; and it hath alfo been adjudged,
That an Indiment on 21 Far. 1. {etting forth, That the Party injured
was poffefled of a Term for Years, or of-a Copyhold Eftate, ‘and that the
Defendants with ftrong Hand, oufted, and dificifed hir, is void,
becaufe it is abfurd and contraditory to {et forth a Difleifin of fuch an
Eftate whereof it is impofiible that any Man can be diffeifed; allo it
hath been holden, That an Indi@ment on 8 H. 6. {etting forth a Difleilin
of Land, adtunc & adhuc exiftens libevum Tenementum F. S, is void for its
Repugnancy, inafmuch ag it implies, That F S. always continued in
Pofleffion 5 which, if it be true, makes it impoffible that he could be dif-
feifed at all; but fome have faid that this {feeming Repugnancy may be
reconciled, by intending that the Difleifee might re-enter after the Time
of the Difleifin, and before the finding of the indi&tment ; however it
fecms clear, Thatif the Words Adbue extratenet be added, {uch a Repug-
nancy cannot be helped by any Intendment 5 and that no Reftitution
can be awarded on fuch an Indi&ment, whether tho'e Words Adbuc ex-
tratenet be in it or not, becaufe the Party grieved appears by the Indi&-
ment it felf to have had the Freehold at the Time of the finding thereof,

Sect: qo. Fifthly, It bath been refolved, That an Indiftment of a
forcible Detainer, without thewing that the Defendant made an Entry in-
to the fame Lands, is not good, becaufe the Statute doth not prohibit
one who hath always beea in Poffe(fion, to maintain the fame with Force:
And it feems clear, That a Convi&tion of a forcible Detainer upon View
by Force of 15 Rich.2.2 cannot be good, unlefsit thew that the Defen-
dant was al{o guilty of a forcible Entry, for the Words of that Statare
are, That as all Times that fuch forcible Entries are made, and Compluint thereof
cometh to the Zuﬂicer, &c. that the fame Fustices,&c. fhall go, &c. and if they
find any that bold fach Place {orﬁbl), after fuch Entry made, &c. by which it
is plain, That the Juftices have no Jurifdiction by Force of this Statute
but where the Entry, as well as Detainer, was forcible : Yet in Leighton’s
Cafe it was refolved, That {uch a forcible Entry is fufficiently {et forthin
the Complaint recited in fuch a Convi&ion; and it is plain, That the
Statute could not intend that the forcible Entry thould be viewed, becaufe
it is-to precede the Proceedings of the Juftices 5 but perhaps it is the bet-
ter Opinion, That an Inditment upon 8 H, 6. fetting forth an Entry and
forcible Detainer, without (hewing whether the Entry were forcible or
peaceable, is good 3 for there is no Medium between a forcible and peace-
able Entry, and an Entry not alledged to have been forcible, fhall be in-
tended to have been peaceable, or, if not {o, yet it {eems to be no Way
materizl, whether it {hall be taken to have been forcible or peaceable,
becanfe in either Cafe it is equally within the Statute, the Words where-
of as to this Purpoleare, Where any doth make forcible Entry in Lands and

Qq Tene-
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Tenements, or other Poffelfions, or them bold forcibly 5 by which it aprears,
That a forcible Detainer is a diftiné Offence from thatof a forcible Enery,
and no Way depending on it 5 and my Lord Chief Juftice Hols feemed to
be of this Opinion in Leighton's Cafe above mentioned. Howeverit feems
to be certain, That if a Bill both for a forcible Entry and forcible Detain-
er be preferred toa Grand Jury, and found Ignoramus as to the Entry with
Force, and Bille wera as to the Detainer, it-will not wafrant an Award of
Reftitution, but is void, becaufe 2 Grand Jury cannot find a Bill troe for
Part, and falle for Part, asa Petit Jury may.

Sef. 41, Sixthly, 1t hath been refolved, That no Indi&tment can war-
rant an Award of Reftitution, unlefs it find that the Wrong-doer both
oufted the Party grieved, and alfo continueth his Pofleflion at the Time
of the finding of the Indi@tment, for itis a Repugnancy to award Re-
ftitution of Pofleflion to one who never was in Pofleflion, and it is vain
to award it to one who doth not appear to have loft it.

Seff. 42.  Seventhly, It hath been refolved, That the Time and Place
of the Diffzifin are fuficiently fet forthin an Indi€ment, alledging, Thac
the Defendant Tuli die intravit, . & ipfum A. B. many forti diffeifivit,
without adding the Words Adtunc & Ibidem 5 for inalmuch as the En-
try and Diffeifin are both of them of the fame Nature, and the one of
them natorally tends to caofe the other, it is implied, that they both
happencd at the fame Time; and the forcible Entry being the principal
Offence within the Purview of thefe Statutes, and the Difleifin being on-
ly added'to (hew that the Party grieved hath a Righe to a Reftitution,
as to which the Day of the Diffeifin is no Way material, it feemeth to be
over pice to require a precife Exaloefsin fetting itforth; neither can it
be to any Purpofe to alledge that the Difleifin was at the fame Place
with the Entry. fince itappears from the Nature of the Thing, that it
could not but be {uy yet in an Indickment of Murther, it is perhaps a
fatal Miftake, ot exprefly to{hew the Day and Place of the Stroke, as
well as of the Aflanlt, becaufe thefe Offences are of different Kinds, the
one being only a Trefpals, and the other a Felony, and may well be in-
tended to have happened at different Times and Places, and the giving
of the Stroke being the principalOffence, ought to be fet forth with the
moft exadt Certainty.

Sect. 43. FEigbthly, It hath been refolved, That a Difleifin is fuffi-
ciently fet forth, by alledging, That the Defendant entered, &, into
fuch a Tenement and difleifed the Party, without adding, either the
Words & lllicité, or ® Expulit, ot © Inde, for the Word Diffeiffvit taplies
as much,

Se#. 44 Ninthly, It hath been refolved, That an Inditment which
purfues the Words of the Statute in alledging an Entry, e, to have
been made Mamu forti, needs not exprelly alfo to fay, That it was made
T & Armis, becaufe that is implied 5 alfo it is (aid, That as thc Want
of thofe Words will not vitiate an IndiGment which purfues the Statute,
{o neither will the ufing of them make good an Indi&ment which does
not parfie it ; yet it hath been refolved, That fuch an Indiftment may be
good without mentioning any Complaint, tho’ the Statute {eems to re-
quire it 5 for it is faid, That tholc Words in the Statute are put in causd
abundanti; and chat if a Jultice of Peace have by any Means what{oever
Notice of a forcible Entry or Detainer, he may and ought to proceed a-
ainft the (ame according to the faid Statute, as beiog a Difturbance of
the publick Peace, the Prefervation whercof was the chief End of thefe
Statutes,

Sedt.
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Se?. 45.  As to the feventh Point, viz. Of what Kind of Pofie(Tions
a Reftitation is to be awarded 5 it {eems that it ought only to be award-
ed for the Pofleffion of fuch Tenements as are vifible and corporeal, for
no one who hath a Right to fuch as are invifible and incorporeal, as
Rents, Commons, ¢. can be put out of Pofleflion thereof, but only at
his own Eleftion, by a Fiction of Law, in order to enable him to reco-
ver Damages againft the Perfon who hath wrongfully diftarbed him in
the Enjoyment of them 5 for fuch Things being mere Creatures of the
Law, and depending entirely upon the Conftradtion thereof, are always
in the Pofleflion of thofe whom the Law adjodges to have a Right to
fuch Poffeffion, and confequently all the Remedy that can be defired a-
gainft a Force offered to a Man in refpect of {uch Like Pefleffions, is to
have the a&ual Force removed, and the Offenders punifhed for the fame,
which may be done by Force of 15 Rich. 2. &

Sett. 46. As to the eighth Point, #iz. To whom fuch Reftitation
ought to be made ; it hath been holden, That itthall only be given to
him who is found by the Indiztment to have been put out of an actu-
al Pofleflion, and confequently that it (hall not be awarded to one who
was only feized in Law, as to an Heir upon whom a Stranger abateth
upon the Death of the Anceftor, before any actual Entry made by (uch
Heir; and from the {ame Ground it followeth, That it {hill not be
granted to an Heir upon an Indi@ment, finding a forcible Entry made
upon his Anceftor.

Sett. 47. It hath been holden by fome, That if a Difleifee re-enter
peaceably upon the Diffeifor, and continue for fome Time peaceably up-
on the Tenements i Difpute, and afterwards detain them with Force,
the Difleifor thall not be reftored wpon kn IndiGtment finding the faid
Force, becanfe his Pofleflion was at firlt peaceably defeated, and at the
Time of the Force, he had, in the Judgmentof Law, no Pofleffion at all;
but I cannot be perfuaded that this Opinion is agreeable to the Intention
of the faid Statores, the principal End whereof féems to be to oblige all
Perfons to refer themfelves to the Courts of Juftice, for the Decilion of
their Claims to the Pofleflion of Land, and to reftrain them from difturb-
ing the publick Peace, by fuch Endeavours to right themfelves 5 bat if
fuch a Pradice as this fhould be allowed, it would be ealy to evade the
Effe& thereof by refraining from Violence at firft, and then forcing the
Party to leave the Pofle(lion of the Premifles after a fhort Continuance
thereon in Peace ; neither do I {ec any Difference between fuch a Conti-
niuance for the Space of three Days, and a Continuance for three Hours
or Minutes, inafmuch as the fubfequent Force is in each Cafe equally
within the Mifchief intended to be provided again(t by the Statutes; and
fecing the Statutes of 8' . 6. and 31 EL 1. have exprefly provided,
That thofe who have been in Pofleflion for three Years, (hall not be put
out of Pofleffion by an Indi@ment of forcible Entry or Detainer 5 it feems
plainly to be implied, That no one thall have the like Advantage, in re-
fpe& of a Polleflion for a thorter Time.

Sci. 48. It will be needlefs in this Place to thew of what Kind of
Hereditaments, or of what Kind of Eftate therein, the Party who is to
be reftored muft be found to have been feized or poflefled, becaufe this
may {uficiently appear by what hath beea faid in the foregoing Part of
this Chapter. '

SeF. 49. As to the ninth Point, viz. By whom and in what Manner
fuch Reltitution may be awarded and given, there is no doubt, but that
the fame Jultice, before whom an Indi&ment of forcible Entry or De-
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tainer {ha!l be found, may grant an Award of Reftitution to the Party
and it is {aid, That he may exccute the fame either in his own proper
Perfon, or make his Precept to the Sheriff to do it.

Se. 50.  But it feems clear, That neither Jaftices of Peace, nor any
other Caurt what{oever, bave Authority to grant a Reftitution vpon a
Convidion of any Force taken by them upon View, unlefsthe {ame be
found by an Indidment, according to the Dire@ion of 8 H. 6 or 21 Fa,
Alfo it (eems ro be agreed, That no other Juftices of Peace, except thofe
before whom fuch an Indi@ment (hall be found, have any Power, either
at Seflions, or out of it to make any Award of Reftitution s and that
no other Court whatfoever can perfonally reftore the Party withoat a
Precept to the Sheriff, -

Seit. 51, Alfo it hath been refolved, That Juftices of Oyer and Ter-
miner have no Power, either to inquire of a forcible Entry or Detainer,
or to award Reftitution on any fuch Indi@ment ; becaufe, when a new
Power is created by Statute, and certain Jultices are afligned to execute
it, it cannot regularly be executed by any other; and inafmuch as Jufti-
ces of Oyer and Terminer have a Commiffion entirely diftinét from that
of Juftices of Peace, they (hall not, from the general Words of their
Conmmiffion, Ad ingnirend de omnibus tranfgy’ & de omnibys aliis Articulis
& Caufis cont’ formam quorumcungne Statutornnm {aGF five perpetrat’, be con-
ftrued to bave any fuch Powers as are {pecially limited to Juftices of-
Peace 5 yet it bath been refolved, That the Juftices of the King's Bench
may-award Reftitution upon an Indiétment of forcible Entry or Detainer
removed before them, becaufe the faid Juftices baving a fupream and fo-
vereign Jorifdiction over all Matters of a criminal and publick Nature,
have always been efteemed to have Power in all Caufes of this Nature,
being bronght judicially before them, to give the Parties {uch Remedies
in Relation thereto, as they fhall appear to have a Right to demand,
either by Comman Law or by Statute.

Sei. 52, The Sheriff, if need be, may raife the Power of the Coun-
ty to affift him in the Execotion of a Precept of Reftitution, and there.
fore, if he makea Return thereto, thar he could not make a Reftitution
by reafon of Refiftance, he thall be amerced.

Sect. 3.  As to the tenth Point, wiz. How fuch Reftitution may be
barred by the Continuance of a Poffeflion for three Years, it appears
from the above mentioned Provifo of 8 H. 6. and alfo by 31 EL 11, That
any one indicted upon thefe Statutes, may alledge fuch Poffeffion tofta
the Award of Reftitutions in the Conftruction whereof it hath been
holden, That (uch Pofleffion mult have continued withoot Interruption
during three whole Years next before the Indi@tment; and therefore,
That he who baving been in Pofleflion of Land for three Years, or more,
is forcibly oufted, and then reftored by Force of the Statute of 8 H 6,
cannat juftify a forcible Detainer, ¢ill he bave been in Pofleflion again
for three Years after fuch Refllitution 5 and alfo for the fame Reafon it
hath been {zid, That he who under a defeafible Title, hath been never
fo long in Pofltffion of Land to which another hath a Right of Entry,
cannot juftify fuch a Detainer at any Time within three Years after a
Claim made by him who hath fucha Right, becaufe all defeafible Eftates
in the Land are wholly defeated by fuch a Claim, and the fubfequent
Continvance in Pofleffion amounted to a new Ertry.

Sect. 53, There have been fome Opinions, That the three Years
Poffe:ion muft be of a lawful Eftate, and confequently that a Diffeilor’s
Continuance in quict Poffeffion for never fo many Yeass, fhall not juftify

2 a
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a forcible Detainery bur it feems neceflary to make a Diftintion be-
tween a Detainer again(t him who has a Right of Entry, and 2 Detainer
againft a Stranger, or one who by his Laches has loft his Right of Entry ;
for 1 do not fce why three Years Continvance of a defeafible Pofletfion
thould wot juftify a Detainer by Force againft a Stranger, inafmuch as he
cannot take Advantage of another’s Righr, and bare Poflefiion is a good
Title again{t all Perlons, except him who hath the Righe, and cannot be
lawfiilly defeated by any other. Alfo if one who has the mere Right
to Lands, have {o long negleGed to recover the Pofleflion thercof, till
in Judgmen: of Law he hath no more Right to fuch Pofle(fion, till he
have recovered it by AQion, than a mere Stranger, there doth not (eem
to be any Reafon that he fhould have more Advantage againft a forcible
Detainer, than it he were a mere Stranger,

Seif. 54.  Alfo it hath been holden, That a peaceable Continuance in
Pofie(fion for three Years after a forcible Entry, under any Title what-
foever, will not juftify a forcible Detainer, inalmuch as the Pofelion
was at fitft gained by Force ; but I cannot think this a reafonable Con-
ftru&tion of the faid Statutes, for the Force in the Detainer being after
three Years quict Poffeflion, feems juftifiable by the expre(s Words of
the Statute; and where the Force ufed in gaining a Poffeffion is after-
wards wholly laid afide, there {eems to be no Colour to f'ay, That it
makes the {ubfequent Pofleffion lefs quiet or peaceable than it would have
been, if chere had been no Force at all ufed at the firft.

Seif. 55. It feems clear from the expre(s Purview of the faid Statute
of 31 EL 11. that where-ever the Defendant pleadeth {uch a Pofleffion in

1 Keb. 518,
the King and

Bar of Reftitution upon fuch an Indiétment, either before the Juftices of gne wer pr.e

Peace, or in the King’s Beoch, no Reftitution ought to be awarded till
the Truth of the Plea be tried ; and it bath been holden, That the Plea

of fuch a Pofleflion is good, without fhewing under what Title, or of ,sia. 149.

what Eftate {uch Poffeflion was, becaufle it is not the Title, but the Pof-
feffion only, which is material in this Cale.

Seff. g6. It feems that from the Wording of g1 EL 11, if one who
has been in Poffeflion for three Years, be oufted, and the (ame Day re-
enter with Force, and alfo be indicted for fuch Re-entry on the very
fame Day, it may be queftioned whether the Profecutor ought to have
Reftitution, inalmuch as the Words of the Statute are, That there fball be
no Reftitution, &e. if the Perfon inditled have been in guiet Poffeifion for three
Years next before th: Day of the Inditiment found 5 and here the Defendant
hath been in Pofleffion three Years before the Day of the Inditment,
tho’ not three Years before the Indictment, inalmuch as he was oufted
the (ame Day 3 but if it be confidered, That the Circumftance of finding
the Indi@ment on that Day no way affelts the Merits of the Caufe, or
Ieffens ¢he Offence any more than if it were found in any other Day 5 and
thar Reftitution muft have been awarded if it had been found on an-
other Day ; and that the Milchief complained of in the Pre-amble is, that
Perfons were by Colour of fuch Indictments often turned out of their Polx
feflions which they had quietly enjoyed for three Years next before fuch
Indi®ments found, which does not extend to the Defendant in the pres
fent Cale, 1 rather incline to think that Reftitution might be awarded to
the Profecutor in this Cafe, inalmuch as it clearty appears, That the De-
fendant’s Pofleflion hath not had three Years uninterrupted Continuance
within the Intent of the Statute.
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Seff. §7. Asto the eleventh Poine, viz, For what other Caufes fuch
Reftitution may be ftay’d, it feemeth to be fertled at this Day, Thatifthe
Defendant tender a Traverfe of the Force. which mult be doune in Writing,
and not by a bare Denial of the Foice by Parol, the Juftice ought not
to make any Reftitation, till the Traverfe be tried 5 in order whereuato
he mult award a wewire Facias, whereon a Jury muft be returned, on
whofe Verdi& the Award of Rellitution ought to depend.

Sei7. 58. It hath been refolved, That if {uch a Jury find Part of che
Indi¢tment to be true, and Part of it to be falfe; yet if they find fe
much thereof to.be true as will warrant a Retitution, the Juftice ought
to reftore the Party 5 as where on an Indiédment of Forcible Entry and
Forcible Dertainer, the Jury find that the Entry was peaceful, and the
Detainer was only forcible

Segt. 59.  As the Jultice is bound to ftay the Award of Reftieution,
upon the Defendant’s tendering a Traverfe of the Force, {o it hath alfo
been faid, That he ought not to make fuch an Award in any Cafe in the
Defendant’s Abfence, without calling him to anfwer for him’elf ; for ic
is implied by nataral Juftice, in the Conftru@ion ‘of all Laws, That no
ouc anght to fuffer any Prejudice thereby, without having firft an' Op-
portunity of defending himfelf. _

Setf. 0. As to che ewelfth Point, viz. How {uch a Reftitution may
be fuperfeded before it is executed, there is no doubt but that the fame
Juttices by whony a Reftitution is awarded upon an Indi&tment of For-
cible Entry or Detainer found before them, may alfo afierwards upon
an Infufficiency of the Indi@ment appearing unto them, fuperfede the
{ame before it is executed : And it hath allo been faid, That if fuch an
Indi@ment be raken, aud Reltitution awarded by four or five Juftices,
that two or even one of the fame Juftices may {uperfede the Execution
thercof, as well as more or all of them. But it fcems to be agreed, That
no other Juftices, or other Court whatloever, have fuch Power, except
the King's Bench.

Se#. 61. However it is certain, that a Certiorari from the King's
Bench is a Swuperfedeas to fuch Reltitution 5 for every fuch Certiorari has
thele VWWords, coram nobis terminari volumus & non alibi, and confequendy
it wholly clofes the Hands of the Juftices of the Peace, and avoids any
Reftitution which is executed after the Tefle, but does not bring the
Juftices of Peace, ¢c. into a Contempt, unlefs they proceed after the
delivering thereof.

Sif. 62.  As to the thirteenth Point, viz. How {uch Reftitntion may
be fer afide after it is executed 5 it is certain, That the Juftices of the
King's Bench, having a general fuperintendent Power over all the Pro-
ceedings whatfoever of Juftices of Peace, may fet afide any fuch Refti-
tution, if it {hall appear to them to have been either awarded or ex-
ecuted again{t. Law; as where the IndiGtment whereon it was grounded,
being removed before them, appears to be Infufficient, and thereupon
is quathed; or the Defendant traverfes the Force and gets a Verdi& in
the King's Bench , or where-ever it {ufficiently appears that the Juftices of
Peace have beea irregular in their Proceedings, as by refufing to try a
Traverle of Force tendered by, the Defendant, &re.

Sei¥. 63. Yet if an lodidtment on thefe Statutes be removed into the
King’s Bench, and the Defendant, having been turned out of Pofleffion
by the Grant of Reftitation to the Profecutor by the Juftices of Peace,
traverfe the Force in the King’s Bench, and then the Offence be pardoned
By a gene:al Pardon, the Court cannot proceed on the Trial, notwith-

2 ftanding
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ftanding the Defendant would wave the Benefit of the Pardon, becaufe

it appears judicially, That the King can have no Benefit of a Fine from B2 Ch.37.
the Defendane, if the Verditt pafs againft him; and the Court will ne- 564

ver falfify an Inditment, which is found by the Oaths of twelve Men

by bare affidavits; and confequently in this Cafe the Defendant can

have no Remedy to (et afide the Reltitution by controverting the Truth

of the Indictment. .

Sei. 64. Neither can a Defendant in any Cafe what{oever, ex Rigore Riym. s:.
Huris, demand a Refltitution, either upon the qualhing of the Indiftment, ! K<b. 343-
or 2 Verdick found for him on a Traverfe thereof, & for the Power of , geb. so5.
granting a Re-reftitution is velted in theKing's Bench, only by an equitable H.2. €l rar.
Conftruction of the general Words of the Statutes, and is not exprefly ¢ B 916
given by thofe Statutes; and is never made ufe of by that Court, but k. 537.
when upon Confideratign of the whole Circumitances of the Cafe, the Dyer 123.
Defendant fhall appear to have fome Right to the Tenements, the Poflel- | kit o,
fion whereof he loft by the Reftitution granted to the Profecutor. Savil 68 Pl

Sett. 63. The Court of King's Bench hath been fo favourable to one, '4*
who, upon his Traverfe of an Inditment upon thefe Statutes being
found for him, hath appeared to have been unjuftly put out of his Pol- Ceo.El. 41.
{e(lion, that they have awarded him a Re-reftitution, notwithftanding
it hath been (hewn to the Court, that fince the Reftitution granted upon
the Indi¢tment, a Stranger hath recovered the Pofleflion of the fame
Land in the Lord’s Court.

CHAP LXV.
Of Riots, Routs, and unlawful Afemblics.

lN treating of Riots, Routs, and ualawful Aflemblies, I thall confi-
fider,

1. What fhall be called 2 Riot, Roat, or unlawful Affembly.
2. How they may be (upprefled and punithed by the Common Law.
3. How by Statute.

Set. 1. And firlt a Riot feems to be a tumultuous Difturbance of the s vize; Vent.
Peace, by three Perfons, 2 or more, aflembling together of their own Au- 251.

. . . ‘Salk. s94.
thority, with an Intent mutually to affilt one another, againft any who 1, 5+
fhall oppofe them, in the Execution of fome Enterprize of a private Na- s, 87.
ture, and afterwards attually execating the fame in a violent and turbu- rome-6r,

lent Manner, to the Terror of the People, whether the A& intended were puir. 25, &c.

of it felf lawful or unlawful,b 3 Inlt. 176.

HN}’dC 137,

- 137,

For the better Underltanding whereof, I {hall confider the following b mur See Sk,
Particulars : 594. PL 4.

r. How far fuch an Affembly may become riotous through the Want

of legal Authority exprefled or implied, or be excufable by Reafon
of fuch Authority.

2. How
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2. How far the Intention with which the Parties affemble together muft

be onlawfual,

3- With whar kind of Violence or Terror the intended Enterprize

mult be executed.

4 How far the Grievance intended to be redreffled muft b of a pri-

vate Nature.

5. Whether the unlawful Execution of an A& in its own Nature law-

ful may not make an Aflembly riotous,

SeZ. 2. As to the firlt Point it feems, That where-ever more than
three Per{ons ufe Force and Violence, in the Execution of any Defign
whatever wherein the Law does not allow the Ufe of fuch Force, al! who
are concerned therein are Rioters: But in fome Cafes wherein the Law
anthorizes Force, it is not only lawful, but alfo commendable to make
ule of it; as for a 2 Shenff or b Conftable, or perhaps even for a private
< Perfon, to aflemble a competent Number of People, in Order with Force
to fupprefs Rebels, or knemies, or Rioters, and afterwards with fuch
Force attually to {upprefs them s or for a Jultice of Peace, who has a
jult Caufe to fear a violent Refiftance to raife the Poffé, in order to re-
move a Force in making an Entry into, or detaining of Lands.  Alfo it
feems to be the Duty of a 4 Sheriff, or other Minifter of Juftice, baving
the Execution of the King's Writs, and being refifted in endeavouring to
execute the fame, ro raife fuch a Power as may effeoally enable them
to over-power any {uch Refiftance 5 yet it is faid not ¢ o be lawful for
them to raife a Force for the Execution of a civil Procefs, unlels they
find a Refiftance; and it is certain, That they are highly punifhable for
uling any ncedlefs Outsage, or Violence therein,

Seff. 3. As to the fecond Point, viz. How far the Intention with
which fuch Perfons affemble rogether muft be unlawful; it feems agreed,
That if a Number of Perfons being met together at a Fair, or Market,
ot Church-ale, or any other lawful and innocent Occafion, happen on a
fudden Quarrel to fall together by the Ears, they are not guilty of a
Riot, but of a fudden Affray only, of which nope are guilty but
thofe who a&ually engage in it, becaufe the Defign of their Meeting
wasinnocent and lawful, and the fubfequent Breach of the Peace, hap-
pened unexpectedly without any previous Intention concerning its yet
it is faid, That if Perfons, innocently affembled together, do afterwards
upon a Difpute happening to arile ‘among them, form themfelves into
Pasties, with Promifes of muatual Afliftance, and then make an Affray,
they are guily of a Riot, becanfe npon their confederaring together with
an Intention to break the Peace, they may as properly be faid to be af-
fembled together for that Purpole from the Time of fuch Confederac , as
if their firft coming together had been onfuch a Defign : However it feems
clear, That if in an Affembly of Perfons met together on any lawful Occa-
fion whatfoever, a {udden Propofal fhould be ftarted of going together in
e Body to pull down a Houfe or Inclofure, or to do any other A& of Vio-
lence, to the Difturbance of the Publick Peace, and fuch Motion be agreed
to, and executed accordingly, the Perfons concerned cannot but be Riot-
crs, becanfe cheir aflociating themfelves together for fuch a new Purpofe,
is no way extenuated by their having met at firlt upon another; alfo it
feems to be certain, That if a Perfon feeing others aCtually engaged in a
Riot, do join himfelf unto them and affitt them therein, he is 2s much a
Rioter, as if he had at fir(t affembled with them for the ame Purpofe,
inalmuch as he bas no Pretence that he came innacently into the Com-
pany, but appears to have joined himfelf unto them, with an Intention

2 [{4]
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to {ccond them in the Exccution of their unlawful Enterprizes and it 6 Mod. 4.
would be endle(s, as well as (uperfluous, to examine whether every par-

ticular Perfon engaged in a Rior, were in Truth one of the firlt Aflem-

bly, or actaally had a previous Knewledge of the Delign thereof,

Seff. 4. As to the third Point, ziz. With what kind of Violence or
Terror, the intended Enterprize muft be executed, it hath been holden,

That it onght to be accompanied with fome Offer of Violence, either to Nil. esp. 85.
the Perfon of a Man, o to his Pofeffions, as by beating him, or forcing k" 175
him to quit the Pofleffion of his Lands or Goods, ¢re. And from hence I
it feems to follow, That Perfons riding together on the Road with un-

ufual Weapons, or otherwife affembling together in fuch a Manner as is

apt to raife a Tevror in the People, without any Offer of Violence to any

one in Refped either of his Perfon or Pofleffions, are not properly guilry

of a Riot, but only of an unlawful Affembly.

Setf. 5. However it feems to be clearly agreed, That in every Riot 2 Lamb, 1y2.
there maft be fome fuch Circum(tances, either of actual Force or Vioe- D e-p-87-
lence, or at lea(t of an apparent Tendency thereto, as are naturally apt €0 & Mod. 141,
ftrike a Terror into the Peoples as the Shew ? of Armour, threatening = Keb. 558
Speeches or tarbulent Geftares; for every fuch Offence muft be laid to be g o Rot
done in Terrorems Populi: And from hence it clearly follaws, That Affem- * Lanlk i75.
blies at Wakes or other Feftival Times, or Meetings for exercife of com. Pulon 25
mon Sports or Diverfions, as Bull-bating, Wreftling, and fuch like, are 3 Keb.s7b,
not riotous.  And from the fame Ground alfo it feems to follow, Thatit
is poflible for more than threc Perfons to aflemble together with an In-
tention to execute a wrongful A&, and alfo atteally to perform their in-
tended Enterprize, without being Rioterss as if a competent Number of %"“" 178.
People affemble together, in order to carry off a Piece of Timber to which c'l'fg:lf" "
one of the Company hath a pretended Righr, and afterwards do carry
it away without any threatening Words, or other Circumltances of Ter-
ror. And from the fame Ground it feems alfo to follow, That Per{ong S§Mod. 141,
affembled together in a peaceful manner to do a Thing prohibited by z Reb. 558
Statute, as to celebrate Mafs, @. and afterwards peacefully performing )
the Thing intended, cannot be faid to be Rioters 5 for there (eems to
be no Reafon why an Aflembly fhould become riotous barely for doing
a Thing contrary’ to Statute, any more than for doing a Thing con-
trary to Common Law.

Sect. 6. As to the fourth Point, ziz. How far the Grievance intended
to be redreffed muft be of a private Nature; it feems agreed, That the
Injury or Grievance complained of, and intended to be revenged or re-
medied by fuch an Affembly, muft relate to fome private Quarrel only 5
as the Inclofing of Lands in which the Inhabitants of a Town claim a
Right of €ommon, or gaining the Poffeflion of Tenements, the Title
whereof is in difpute, or fuch like Matters relating to the Interelts or
Difputes of particolar Perfons, and no way concerning the Publick 5 for
where-ever the Intention of fuch an Aflembly is to redrefs publick Grie-
vances, as to pull down all Inclofures in general, or to reform Religion,
or to remove evil Counfellors from the King, ¢ if they attempt with
Force to exccute fuch their Intentions, they are in the Eye of the Law
guilty of levying War againft the King, and confequently of High Trea-
{on, as appears from Chap. 17. Selt. 25.

Seit. 7. As to the fifth Point, viz. Whether the Execution of an A& p
i its own Nature lawful, may make an Affembly riotous, it hath been Qoarz o
generally holden, That it is no way material whether the A&, intended sy4, 4
to be done by fuch an Affembly, be of it (clf lawful or unlawful; from Crom. 6¢. 8.

Sf whence Da-lt..cap. 7.
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whence it follows. That if more than three Perfons afiit 3 Man to make
a Forcible ntry into Lands to which one of them has'a good Right of
Entry, or if the like Number in a violent and tumultuous Manaer join
together in removing a Nufance, or other Thing which may lawfully
be done in a peaceful Manner, they are as properly Rioters, as if the
A& infended to be done by them were never fo unlawful; for the Law
will not {uffér Perfons to {eek the Redres of their private Grievances,
by fuch dangerous Dilturbances of the Publick Peace: However the Ju-
f¥ice of the Quarrel in which fuch an Aflembly doth engage, is certainly
a great Mitigation of the Offence.

S:27. 8. A Rout feems to be, according to the general Opinion, a Di-
fturbance of the 'eace by Perfons aflembling together with an Intention
to do a Thing, which if it be execoted will make them Rioters, and ac-
tually making a Motion towards the Execution thereof: But by fome
Books, the Motion of a Rout is confined to {uch Affemblies only, asarc
oceafioned by fome Grievance common to all the Company 5 as the la-
clofure of Land in which they all claim a Right of Common, &, How-
ever ina{much as it generally agrees with a Riot as to all the reft of the
above mentioned Particulass, requifite to conflitute a Riot, which have
been already fully explained, except only in this, That it may be a com-
pleat Offence without the Execution of the intended Enterprize, it {ecms
not to require any farther Explication.

S 9. An unlawful Affembly, according to the common Opinion,
is a Difturbance of the Peace by Perfons barely affcmbling together, with
an [ntention to do a Thing, which if it were executed would make them
Rioters, but neither aGually executing it, nor making a Motion toward
the Execution of it 5 but this feems to be much too narrow a Dehinition
for any Meeting what{oever of great Numbers of People with {uch Cir-
cumftances of Terror, as cannot bur endanger the Poblick Peace, and raife
Fears and Jealoufics among the King's Subjects, {eems properly to be
called an unlawful Aferbly 5 as where great Numbers, complaining of
a common Gricvance, meet together, armed in a warlike Manner, in
order to confult together concerning the moft proper Means for the Re-
covery of their Interelts ; for no one can forefee what may be the Event
of fuch an Affembly.

Set?. 10.  Alfo an Affembly of a Man's Friends for the Defence of his

Per{on, againft thofe who threaten to beat him if he go to {uch a Mar-

ket, &re. 15 unlawfuol; for he who is in Fear of fuch Infults, muft provide
for his Safety, by demanding the Surety of the Peace againft the Perfons
by whom he is threatened, and not make ufe of fuch violent Methods,
which cannot but be attended with the Danger of raifing Tumults and
Difordérs to the Difturbance of the Publick Peace: Yet an Affembly of
a Man's Friends in his own Houfe, for the Defence of the Pofleflion
thereof againft thofe who threaten to make an unlawful Entry thereinto,
or for the Delence of his Perfon againlt thofe who threaten to beat him
herein, is indulged by Law 3 for a Man’s Houle is laok’d upon as his Caftle,
Sect, 11, As tathe {econd Point, viz. How far Offences of this Na-
tire may be fupprefled and punifhed by the Common Law ; it {eems clear,
That every Sheriff and Under-Sheriff, and alfo every other Peace Officer,
as Conftables, ¢». may and ought to do all that in them lies towards
the (uppreffing of a Riof,and may commmand all other Perfons whatfoever
to affilt them therein y allo it is certain, That any private Perfon ma
lawfully endeavour to appeafe all fuch Diftusbances, by ftayingthoé
whom he thall fec engaged therein from exccuting their Purpofe,and alfo

3 by
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by (topping others whom he fhall fee coming to join themy for if pri-
vate Perfons may do thus much, as it is moft certain that they may, to-
wards the {uppre{fing of a common Affray, furely 4 fortiori they may do
it towards the {upprefling of a Riot: Alfo it hath Deen holden, Thac pri-
vate Perfons may arm themfelves in order to foppre(s a Riots from
whence it feems clearly to follow, that they may al'o make ufe of Arms
in the fupprefling of it, if there be a Neceflity for their fo doing How-
ever it {eems to bg extreamly hazardous for private Per(ons to proceed to
thefe Bxtremities; and it feerns no way fafe for them to go fo farin com-
mon Cafes, leaft nnder the Pretence of keeping the Peace they caofe a
morte enormous Breach of ir, and theretore {uch violent Methods feem
only proper againft foch Ricts as {avour of Rebellion, for the {uppre(fing
whereof no Remedics can be too fharp or fevere,  However it is enatted
by uGeorg. 5. That if more Perfons than twelve heing wnlawfully, victoufly and
tumultuonfly affembled, twelve or more of them, fhall continue together, and st
difperfe themfelves within one Hour after Proclamation made in Furfaamee of
that Statute, that then cvery Peace Officer o the § lace wheve fisch Afombly flalf
be, arnd all Perfons who fhall be commanded to be alfiiling to fuch Off.er. wmay
and ought to apprehend all fuch Rioters, and carvy them before fame Guftice of
Peaces and that if any fuch Rioter fhall happen to be killed. maivr & or burt by
Reafon of their refifling, fuch Officer, &c. the Officer fudl be difharced e,
Bue the Statute being wholly in the Afirmarive, canrot be” thoughe to
take away any Part of the Authority in the {upprefling of a Riot, which
was before that Time given either to Officers or private Perfons by the
Common Law or by Statute,

Sett. 12, Generally Offences of this Nature are punithed at the Com- Ceom. &r.
mon Law, as Trefpafles, by Fine and Imprifonment only 5 yet fometimes, Deft cop.48.
where they have been very enormous, they have been punithed with the ¢ro. co, sor.
Pillory 5 and anciently, if they were undertaken in Contempt of the
King’'s exprefs Prohibition of their Meeting, under Pain of Fosfeiture of 5 rot. as.
Lands, ¢c. they {eem to have been punifthable with {uch Forfeiture, 268.

Se. 13. It hath been holden, That the Perfons of whom a Corpo- 21 g1,158,
ration confilts being guilty of a Riot, are punifhable in their Nataral, 14 s
but not in their Politick Capacity 3 for the Corporation it {elf cannot be P* <*p 8%
in Fault, becaufe it isinvifible, and exifts only in Suppofition of Law;
yet there are fome Precedents by which it appears, that Corporations
have been amerced, and their Liberties feized into the King’s Hands, for ¢o.Co. 5¢a.
fuffering 2 dangerous Riot to happen within their Jurifdiction without
uling their Endeavours to {upprefs it.

Seit. 14. Women are punifhable as Rioters, but Infants under the
Age of Difcretion are not.

Posh rar,
Kelynge 70

As to the third Point, viz. How far Offences of this Nature may be (up-
prefled and punithed by Statute ; I fhall confider,

1. How far they may be fupprefled and punithed by one Juftice of
Peace.
2. How far by two or more.

Set. v5.  As tothe fislt of thefe Points, it is enaled by 34 Fd. 3. 1.
That Fuftices of Peace fball have Power to veftrain Offenders, Risters, and all
Barvators 5 and to purfue, arreft, take and chaflife them according to their Tref:
pafs and Offence s and to canfe thom to be imprifomd, and duly puwifbed, &c.

Seck
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13117900 Self, 16. And this Statute has been liberally confirued for the Ad-
g;'!“ﬁf > vancement of Juftices for it has beé¢n réfolved, That it a Juftice of Peace
Lonb 181, HAnd Perfons riotoully aflembled, he alone without fraying for his Com-
Be. panions harh not only Power to arreft the Offenders, and. bind them to
Dal: eip.43. their goed Behaviour, or imprifon them if they do not offer good Bail,
Bro. Fesce 7 [yt that he may alfo authorize others to arreft them by a bare Parol
Pt ca 45 Commiand withouot other Warrant, and that by Force Il}ercofwhc Per-
Pulc. 8. fons fo commanded, may pur(ue and arrelt the Offenders in his Abfence
as well as Prefence. Itis allo faid, That if a Jaftice of Peace be fick,
and hear that Perfons are riotoufly aflembled, he may fend his Servants
Dalt eap 46 to drreft them, and bring them before him 5 and that if he hear that Per-
i‘tﬁfhf".i'.f" fons are riotoully togetherin a cereain Place, and go thither and find
&e. none there, he may leave his Servants behind him with a Command to
Cromp.64.2 aprek them, when they fhall come.  Alfo it is faid, That after 2 Riot is
Kellw 41, Over, any ong Juftice of Peace may fend his Warrsant to arreft any Per-
;3;‘;;“';'9‘;' fon who was concerned in ir, and alfo that he may fend him to Gaol,
"7 4l be fhall find Surciies for his good Behaviour.
Sef. 17. But it feems to be agreed, That no one 2 Juftice of Peace
{ hath any Power by Force of this Statute, cither to record a Rior opon his
;{B_‘?‘r’cace': own View, or to take an Inquifition thHereof after it is over: Alfo if one
Lamb. (5. Juftice of Peace proceeding upon this Statute, thall arrelt an innocent
& " Perfon as a Rioter, it (cemeth that hz is Jiable to an Adion of Trefpafs,
;_’[u ¢ o1, and that the Party arrelted may jultify the refcuing of himfelf, becaufe
c,gmp',g._;b, no (ingle Jultice of Peace is by this Statute made a Judge of the (aid Of-
632 65.  fence. P Butif a Riot thall be committed by Perfons armed in an vnufyal
2;:\';1:;;45. Manner, ¢ontrary to the Statute of Northanpton, and any one Juftice of
Judees 10, Peace afting ex Officio, in Pur{uance of the faid Statute, feize the Armour
e ri2 and impriton the Offender, and make a Record of the whole Matter, fuch
P 2% 3 Record cannot be traverfed, becaufe it is made by one adting in a jndi-
¢ial Capacity, as appears more at large in the Chapter of Affrays s and
8Co 121, 2. for the (ame Reafon, if a Juftice of Peace proceeding on the Statute of
Bale. csp. 22. 1 5 Kich. 2.again{t Forcible Entries and Detainers, fhall upon hisown View
fecord 2 Riot, which (hall be committed in the making of any fuch For.
citle Entry or Detainer, a Riot {o recorded cannot be traverfed, as hath
_ been (hewn in the foregoing Chapter, Alfoif a Juftice of Peace afting as
Crom. 6.2 a Judge, by Vertue of any Statute what{oever, impowering him f{o to do,
{,_);;b"spl;ﬁ make a Record upon his View of a Riot committed in his Prefence, fuch
Videinfia  Record (ball not be traverfed; for the Law gives {uch an uncontroulable
S8 25 Credit to.all Matters of Record, made by any Judge of Record as fuch,
that it will never admit of an Averment againft the Truth thereof.
Pulr 55, . Seff. 18, 1t hathy been queftioned, Whether a Juftice of Peace be an-
jox . thorized by Verfue of the above mentioned Statute of 24 Fd. 2. 1. 1o
Ciom.aa . raife the Power of the County to fupprefs a Riot s but it feemeth, That by
being made a Confervator of the Peace, he hath by lmplication of Law
all fuchh Powers in Relation thereto, as are incident to the Office of a
Confervator of the Peace by the Common Law ; and confequently, That
he hath a Right of demanding the Affiltance of others to enable him to
3H.7.10.b preferve the Peace in the fame manner, a3 every Sheriff and Conftable are
Lt ust impowered to demand fuch Affiftance by the Comnton Law : However
P there feems to be no Reafon to doubt, but that every Jultice of Peace is
Pulr. 35 26, authorized by 17 Rich. 2. 8. to raife the Power of the County to reprefsa
Lamb. 314 Rioty for by the faid Statute itis enacted, That as foor as the Sheriffs, and
other the King's Miniflers, {(under which Words all Juftices of Peace feem
clearly to be included,) fhal! hear of a Rist, Rout,or other Affenibly againft
3 the
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the Peace, they with the Power of the County where fuch Cafe fhall happen, fhall di-
fhurb fich Malice with all their Power, and foall apprebend all fuch Offenders,
and pat them in Prifon, until due Execution of the Law be made of them; and
that the Lords and other liege People of the Realm fhall attend with their whole
Strength and Power, the Sheriffs and Minifters aforefaid.

Sei?, 19. As to the {econd Point, wiz. How far Offences of this Na-
ture may be [uppreffed and ponifhed by two or more Juftices of Peace,
itis enalted by 13 H 4 9. That if any Riot, Affimbly, or Rout of People
againft the Law, be made in Parties of the Realm, that the Fuflices of Peace,
rftee or two of thewe at the !eag, and the Sheriff or Under-Sheriff of the County
where fuch Riot, Affembly or Rout fhall be made bereafter, fhall come with the
Power of the County (if needh be) to arreft them, and fhall arvef} them 5 and the
Samre Fuftices and Shersff, or Tjnder-Sber::ﬁ Jhall have Power to recerd that
which shey fhall find [ done in their Prefence againfl the Law. And that by
the Record of the (ame Fullices and Sheriff, or Onder-Shersff, fuch Trefpaffers
and Offenders fhall be conviil in the Manner and Form as is comtained in the
Siatute of Forcible Entries, :

Seif. 0, In the Conltrution of this Statute, compared with the sbove
mentioned Statute of 17 Rich. 2. 8 and alfo with the Statute of 2 H. 5. 8,
it hath been holden, That all Perfons what{oever, and even Noblemen,
and all others of what Condition or Degree foever they may be, except Pole. 29, a.
Women, Clergymen, Perfons decrepit, and Infaats under the Age of fifteen '[‘,:’,‘:béfp’ o
Years, are bound under Pain of Fine and Imprifonment upan reafonable Cromp 63 a.,
Warning to attend the Juftices and Sheriffs in the Execution of the faid Sta- Lamb. 116,
tute, and not only toarreft theRioters, but alfo to conduét them to Prifon.

Segt. 21, Alfo it hath been holden, That thofe who attend the Ju- Poph.tas,
ftices in order to fupprefs a Riot, may take with them fuch Weapons as (20
fhall be neceflary to enable them effectually to do it, and that they may puir. :ap, v
inftify the Beating, Wounding, and even the Kilting of fuch Riotcrs as Lemb. 516.
thall refift, or refufe ro furrender themfelves.

Seit. 12, Itis faid, Thacthe Joftices of Peace are ntot only impowered Limb. 318,
by the faid Statate, fo raife the Power of the County toaflift them, in % .. ..
fupprefling a Riot which (hall happen within their own View or Hearing, Pult. =9.
but alfo, that they may fafely do it upon a credible Information given
them of a notorious Riot happening at a Diftance, whether there were
any fuch Riot in Truth or not; for it may be dangerous for them to ftay .
till they can get certain Information of the Falt: But they (ectn 10 be Lomis yes

anifhable for alarming the Comntry in this Manner, without fome fuch 3:6. '
probable Ground of their Proceeding, as would induce a realonable Man ;)‘I’:‘f‘,f“;
to think it neceflary and convenient. HOp A

SeiF. 23. It feers clear from the faid Statote, Thatif the Jultices, .
in going towards the Place where they have heard that there is a Rior,
fhall mect Perfons coming from thence riotoufly arrayed, they may arre® Dalr. cap.46.
them for being affembled together in fuch an unlawfal Manner, atd alfo Limb. 3:6.
make a Record thereof, ¢e, for the Statute extends to all other unlawfyl 0 e
Affemblies what{oever as well as to Riots,

Se. 24. Alfo it feems clear, That aftet the Jultices have had a
View of 2 Riot, they may make a Record thereof wlhether the Offen-
ders be in Cuftody at the fame Timte, or have efcaped: And it is faid,
That the Juftices may lawfully, upon a freth Purfuif, arteft fuch of the Lsmb 3:s.
Offenders as thall have efcaped, but that they cannot at another Time Soioc¥ 49
award any Procefs on fuch a Record, and therefore that they ought to s Co. 1ar,
fend it into the King's Bench, if any of the Offenders efcape from a freth
Tt Purfuit,
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Purfuit, and that Procefs fhall jifue again{t them from thence : However
there feems to be no doubt, but that any of the fame Juftices who have
recorded a Riot, or any other Juftice of Peace, may at any Time by
vertue of the abave mentioned Starute of 34 Ed. 3. 1. arreit thofe who
have been totorionfly guilty of a Rict, in order to compel them to
find Suvreties for their Good Behaviour.

§elf. 35, It eemethto be certain, That the Record of a Riot ex-
prefly mentioncd to have happened within the View of the Jultices by
whom it is recorded, is a Conviion of fo greac Aunthority, that it can
no way be traverfed, however little Ground in Truth there might be to
affirm that any Riot at all was committed, or however innocent the Par.
ties may be of the Fadt recorded againlt them. And it is faid, That if
ore be bound by Recagnizance to keep the Peace, and on a3 Seire Facias
thereon fuch a Record of a Riot be produced againft him, he thal] not
cnly be concluded thereby from pleadiog the general Iffie, but alfo from
pieading any Matter of [uftification whatfoever,

Seif. 26, However it (cemeth clear, That if in fuch a Record of a
Riot it be contained, that the Party was guilty therein of a Felony, or
Maihem, or Relcous, the Party fhall be concluded thereby as to the
Rict only; and not as to any of the other Matters, beczufe the Joftices
of Peace have by this Statute a judicial Auathority over no other Offences
except Riots, Routs, and unlawful Affemblies.

Se#. :7. And inafmuch as fuch a Record is a final Conviction of
the Partics as to all foch Matters as are properly cotitained in it, it
ovght to be certain both as to the Time and Place of the Offence, and
the Number of Perfons concerned therein, and the feveral Kinds of Wea-
pous made ufe of by them, and all other Circumflances of the Fa@ 3
for {incc the Parties are concluded from denying the Truth of fuch a Re-
cord, and have no other Kemedy to defend themfelves againft it, but
only by taking Advantage of the Infufficiency of what is contairied in
it, they may jultly demand the Benefit of excepting to it, if it do not
exprefly (hew, both that they are guilty within the Meaning of the
Statute, and allo how far they are guilty, and that the Juftices have
purfucd the Power given them by the faid Starate 5 and from the fame
Groond it feems allo to follow, That fuch a Record may be excepted
againft, if it do not appear to have been made by the Sheriff or Under-
Sheriff in Concurrence with the Juftices. _

Secl. 28, 1t is faid that the Offenders being under the Arreft of the
faid Jaftices, and alfo convitted by a Record of their Offence, ought
immediately to be committed to Gaol by the fame Juftices, till they thall
make Fine and Ranfom to the King, which can be affefled by no othier
Juftices of Peace, except thofe by whom the Record of the Offence was
made; and by 2 H. 5. 8. fuch Fine ought to be larger than it was wont
to be before that Statute, for the Support of the Charges of the faid Ju-
(tices, &e. whereof Payment ousht to be made by the Sheriff, by Inden-
ture thereof between him and them. _

Seff, 29. It is farther enalted by the faid Statute of 13 H 4. 7. that
if it thall happen. That fich Trefpafirs and Offenders be departed before the
comring of the fiid Fultices and Sheriff, and Cuder-Sheriff, that the fame
Fuftices, three, or two of thew fhall diligemtly inquire within a Mouth after fuch

Rior, Affembly, or Rout of People fo made, and thereof foall bear and determine
according o the Law of the Land.

Set?.
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Sect. 30, Alfo it is farther enaled by 15 H. 7. 13. That the Sheriff
having a Precept direed to bim to return a Fury, in purfuance of 13 H.4 7.

Jball veturn twenty four Perfons dwelling within the Shire where fuch Riot, Rout,
ar unlawful Aﬁ’mbfj Jhall be fo committed and done, mﬁerwf every of them fhall
dave Lands and Tenements within the fame Skive, to the yearly Value of tremty
Shillings of Charter- Land or Freehold, or twenty-fix Shillings and eight Pence of
Copyhold, or of both, ower and above all Charges, for to enquire of 1he faid Riat,
Rout, or wrlawful Affembly.  And that he foall return upon every Perfon fo by
bim impanelled, in Iffyes at the firft Day twenty Shillings, and at the Jecond
Day forsy Shillings,” if they appear mot, and be foworn to inquire of the Premif
Jes ab the firft Day.  And that the Sheriff for “every Defanlt, &c. fhall forfeit
twenty Pounds, &e,

Setf. 31, It is not clearly (ettled, whether the Month, within which s sid. 186
the Juftices of Peace are confined to take their Inquiry by Force of thefe ych.695.
Statutes, muft be reckoned according to the Computation of a Lunar, " P
or of a Solar Monthy however it feems to be agreed, That if the Juftices Lamb. 3ox.
give their Charge to the Jury, and itis faid, that if they do but award E::;_cff;s'
a Precepe for the returning of the Jory, within a Lunar Moanth, they 6Mod. 14i.
may take the Verdict afterwards, for the Caufe being regularly artached S+ 593
in them within the Time prefcribed by the Statute, (hall be profecuted
as all other Caoles ought, with fuch convenient Difpatch as to the
Judges thereof thall feem propers and the Statute, by obliging the Jus
ftices 10 make fo fpeedy an Inquity, meant not to harry them in the
Execution of it.

Se#. 32, It is generally faid, That any Juftices of the County may Limb 311,
take fuch an Inquiry, whether they dwell near the Place where the Riot bl e <6
happened, or at a Diftance, or whether they went to view the Riot or p:|;_“,9“ b,
not 5 for the Statute ought to be conftrued as largely as the Words will Gro, 63 b,
bear, in Favour of the Juftices Power in the fupprefling of fuch Riots  $12- ferms
and therelore thofe Words in the Statute, thae the Jame Juftices, &c foall ¥
inguire, ought to be thus expounded, That the fame Juftices who were
before impowered to raife the Pof, . fhall inquire’; and it s clear,

Thae any Juftices in the County are within that part of the Statute

which gives that Power; neither is itany way reafonable to conftrue the

laft Claufe of the faid Statute, whereby the Juftices who dwell nigheft, Sec S:8&. 4.
are bound to execute the Statute under Pain of one hundred Pounds, in

fuch a Manaer as to reftrain the JurifdiGion of thofe who by the forego-

ing Part of the faid Statute are authorized to execute it 5 for if fuch an
Expofition fhould prevail, the Negligence of the Juftices who happen to

dwell nighelt would make the Statute wholly ineffectual.

Se?. 33. It feems clear from the Wording of the above mentioned Lamb. jar.
Claufe, that the ! beriff ought not to join with the Juftices in taking Sy ane.
of {uch an Inquiry, as he ought to do in making 2 Record of a Riot 595,
upcn View,

e, 34. Alfo it feems clear from thofe Words in the Statute of
13 . 4. 7. That the fame Fuflices fhall bear and determine, &c thac they
may award Procefs wnder their own Tefe, againtt thofe who fhall be
indicted before them of any of the Offences above mentioned, accor- Lmb, 32,
ding to the Form of the faid Statate; and alfo that théy may award s cap 46
the like Proce(s for the Trial of a Travere of (uch an Inquifition, and & cwp. 132, '
do all other Things in relation thereunto, which are of Courfe incident ol 26 b
to all Courts of Record. om-er.

Se. 35. But it hath been queftioned, whether the Juftices can fafely Dile.ca. 46.
difwifs the Offenders upon their paying {uch a Fine as thall be impoled Croa- 61 b.

upon
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Of Riots, Routs, and unlawful Afemblies. Book 1.

upon them without fome Judgment, for their Impri‘onment as well as
Fiae, inafmuch as the Statute of 2 H 5. 8. is exprefs, That all Rioters
attainted of great and heinous Riots, thall have one whole Year's linpri-
fonment at the lealt, without Bail, &« and that Rioters attainted of
Petit Riots, fhall have Imprifonment, as beft fhall feem to the King or
to his Council.

Seit. 36. Formetly, if the Fine impofed upen Rioters by Jultices of
Peace bad heen too favourable, it was a common Praice for the Court
of Star-Chamber afterwasds to impofe (uch other Fine as might, toge-
ther with that which was affefled by the Juftices of Peace, be propor-
tionable to the Heinoafnefs of the Offence 5 and this was faid not to be
a douvble Punithment for the fame Offence, but only an Award of doe
Penalty at feveral Times.

Seit. 37. It isfarther enacted by the faid Statuteof 13H. 4 7. That ¢
the Truth cannot be fonnd in the Manner as is aforefaidd, then within a Mont
then wext following, the Fuftices, three, or two of them, and the Skeriff, or
Under-Sheriff, fhall certify before the King and bis Council all the Deed and
the Cirenuflances thereof : Which Certificate fhall be of like Force as the Prefent-
whent of twelve Mens wpon which Certificate the faid Trefpaffers and Offenders
Jball be pus to anfiver, and they which fhall be found guilty, foall be punifbed ac-
cording to the Diferetion of the King and his Council. And if fuck Trefpaffers
and Offenders do traverfe the Matter fo certified, the fame Certificate and Tra-
verfe fhall be fent into the King's Bench, there o be tried and determined, as tbe
Law requireth; and if they appear wot before the King and his Council, or in
the King's Bench, upon fuch Procefi and Proclumation for their Appearance as
are required by the faid Statute, they fhall be attainted of the Riot, &c.

Sei. 38. And itis fartber enalted by 19 H. 7. 13. That if a Riot, &e.
be wot found by the Fury by reafon of any Maintenance or Embracery of the
Furors, then the fame Juftices, &c. over and above fuch Certificate which they
meuft and are bonnd to make by the f1id Stainte of 13 H. 4. 7. Ball in the fame
Certificate certify the Names and Mifciemeanonrs of fuch Maintainers, &e. on
Pain that cvery of the faid. Fuftices, &c. fhall forfeit twenty Pounds, if they
have no reafonable Excufe for not certifying the fame; which Certificate fo
made, fhall be of like Force ar if the Matter were found by Verdi@ of twelve
Men; and every Perfan duly proved to be fuch a Maintainer, &c. fhall forfeit
twenty Pounds, &c.

Setf. 35. In the Conftru@®ion of thele Statutes it bath been holden,
That the Certifieate required by the above mentioned Statutes may be
made, either by the Jultices, &c. who went to fee the Riot, or by thole
who took the Inquiry; but it feems to be moft proper, That where-cver
fuch an Inquifition is taken, {uch Certificate fhould be made by fuch Ju-
ftices who made the Inquiry, becaufe they having bad rhe Examination
of the Fa&, mult needs be beft 2ble to judge of the Circumltances thereof,
and in that Refpect are the moft proper Perfons to (upply the Defedis of
the Inquiry : However the fzid Statute of 19 H. 7. 13, which is grafted
on 13 H, 4.7.fcems clearly to imply, That fome Juftices are bound in.a
more efpecial Manner to make {uch Certificate than any others, by im-
pofing the Penalty of twenty Pounds on thofe who neglett to make it as
they are bound by 13 H. 4. 7. which Part of the Statute {eems to be
thoft reafonably applied o thofe Jultices who took the lnquiry, er in
€afe that no Inquiry was taken, to thofe Jultices who endeavoured to
take one, but by the Fault of others were hindred from taking it 3 for
there was no Need of fuch ao additional Penalty on the neighbousing
Juttices, who were bound before o do their Daty 1n execoting 13 F. 4.d 7e

i under
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ander Pain of foifciting one hundred Pounds, as will be fhewn Sec-
tion 44 &ec.

Set. 47. Alfo it is gederally faid, That {uch a Certificate mult be
mide within a Month after the Inquisy 5 aud this feemis to be a very
reafonable Conftru@ion where an Irquiry has a@ually been mades but
it mav happen that no Inquiry atall may be taken, either thro’ the De-
faulr of the Sheriff in not returnivg a Jury, or the Obftinacy of the Jurors
in refufing to appear, of the rebellious Humour of the People in not {af-
fering the Joftices to do their Duty 5 in ali which €afes a Certificate feems
to he required, both by the Intent and Lerter of the Statute, the Words
whereof as to this Purpofe are, If the Truth canriot be found in the Man-
wer asis aforefiid, then within a Month then next following, the Fuftices, &e.
fhall certify, & And thercfore in thefe Cales it feems proper to make a
Certificate of the Obltru&ions, which prevented the Taking of fuch an

Inguiry, within a Month after they happen.
Seff. q1. 1t {eemeth clear from the plain Words of the Statute, That

the Certificate ought to be made to the Privy Counncil board, which is ¢

clearly diftinguifhed, both from the Chancery, and alfo frem the King's
Bench, which, in fome Statates relating to judicial Proceedings, are
taken for the Ki gs Council,

Set. 42 It is faid, That if there be a Variance between the Inquili-
tion and Certificate, that fhatl be raken which is molt for the Kings Ad-
vantage; and therefore if the Inguifition be of a Riot by ten Perfons,
and the Certificate of a Riot by twenty, or by ten in Harnelss or of a
Battery join'd with the Riot, that the Certificate fhall be preferred, be-
caufe the Fine to the King fhall be the greater; bur if they difler only as
to the Time, it is faid that the Inquifition fhall be preferred.

Sett. 43. Alfo it {eemeth certain, that fuch a Certificate, being 1o Na-
ture of an Indiftment at Common Law, oughr to comprehend the Cer-
txinty of Time, Place, and Perfons, and otber muiterial Circemilances,
both of the Riots and Maintenance, €. bat perhaps it necds nat exprefs
the Additions of the Offenders.

St 44, It is faither enaled by the faid Statute of 13 H. 4. 7.
That the Fuflices of Peace dwelling nigheft in cver; Counly where frech Riot, Af-
Jenibly, or Rout of Peaple fhall be made herea ter, together with the Sheriff” or
Under-Sheriff of the fame Connty, and alfo the Fuflices of Aififes, for the Time
that they fhall Le there in their Seffivn, in cafe that any fuch Riot, Affembly,
or Rout be made in their Prefence. fhall do Exccution of this Statute, cuery owe
upor Lain of owe hundred Pounds, 10 be paid vo the King as ofien as tkey fhall
be found in dxfan't of the Execution of the fame Statute.

In the Conftro&ion of this Claufe the following Opinions have been
holden,

Seit. 45. L Thar no Juftice of Peace is in danger of incurring the
Penalty thereof, unlefs lic dwell in the County wherein a Riot hap-

pens.
Se#. 46. 1L That i’ any Joftices of Peace, who do not dwell nearcft

to the Place, do afrually exccute the Statute, they excuofe all the reft.

Seéf. 47. 1L That it the Jultices whofe Dwelling was nearelt at the
Time of the Riot, or one of them, happen to die within the Month, thofe
whofe Dwelling is thereby become the neare(t, are bouud to exceute the
Statute in the {ame Manner as the others were.

Uun Selt,
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Of Rists, Routs, and walawful Ajfernblies.  Book I.

Set. 48 1V. That ootwithftanding thofe Jultices only, who dwell
pearelt, are Hable to the Penslty of the Statute, yet if any others on No-
tice negled® to fopply their Defaule, they are fineable at Dileredion.

Serkl 49, V. That if the two Juftices, or one of them, do their Du-
ty in cxecuting, or endeavouring to execite tize Statate, they (hall not
incur any Penaity thro’ a Default of the Sheritt, e, etther in refuling to
appear, of to retarn 2 Jury, e,

Set. go. VI That thefaid Juftices, e thall not avoid the Penalty
by execuring the Statute in Pait only, as by recording a Riot without
commiiting the Parties.

Sect. s, VI That no Jultice, @ is fubjett to the Pemalty of the
faid Statute on account of a Petit Rior, but only of {uch as are notarious,
and in nature of Infurreions and Rebellions.

Set?. 2. VIl That if a Joitice of Peace, . had no exprels No-
tice given bim of the Riot, he fhall be excofed, untefs it were fo very
flagrant, that by common Intendment, every one dwelling near it conld
not but have Notice thereof.

Seif. 53. 1X That the Acquiefcence or Agreement of the Parties ag-
grieved is no Ewxcnfe to the Joltices, becaufe they ovght, ex Officio, to
miake the Inquiry, and make Proclamation whether any will give Evi-
dence for the K:ng, ¢ and may bind fuch of the Parties grieved as
thall refufe to profecute their Complaint 1o their Good Behaviour.

SelF. 4. Allo it is farther enated by 2 H. 5. 8. That upon any De-
fault of the faid Fuftices, &e. touching the Esecution of 13 H. 4. a Commif-
fion fball be awarded at the Inflance of the Parly grieved, ta enquire as well of
the Truth of the Cafe, as of the Default of the furd Fuflices, &e. and that the
Said Commilfioners foall prefently return imto Chancery the Inquefls before thenm
taken s and that the Furors, who fhatl make Ingriry, fhall beworth 101, per An-
num, and fball be returned by the Coroners, if the Sheriff, fuppofed to be in De-
Sault, continue in his Office &e. See the Statute.

Se@. s5. Alio it is farther enadied by 2 H.5. 9. and 8 f1. 6. 14.
That the Lord Chancellor, upon Complaint made to him, that 4 dangerons Rioter
is flod into Places wnkpown, and aifo upon a Suggeftion under the Seals of two
Fufiices 0 Peacc and the Sheriff, that the common Fame and Voice runveth in
the County of the Rist. may award a Capias againft the Party returnable in
Chancery upost a certain Day, &e. and afterwards a Writ of 'voclamation re-
tarnable in the King's Besch, &c.

Seit. s6. Rt all the Penalties of the above mentioned Statutes ha-
ving been found by Experience not to be fufficient to reftrain the Rage of
the Populace from breaking ont into dangerous Tumults, whenever they
hapren to be perfwaded that they lie under any real or pretended Grie-
vance, it was thonght neceffary to make a farther Provilion again(t fuch
infolent Dilturbances of the Peace, by more fevere Laws; and fo ¢his End
it was enalted by 1 Geor 5. That if any Perfons 10 the Number of twlve, or
more, being walawfully, riotoufly. and rumzlinonfly afferbled together, to 1he Di-
furbance of the publick Peace, and being required or commanded by any Fuflice
of Peace, Sheriff of the County, or Under- Skeriff, or by the Mayor, Bailiff, or
Bailiffx, or other Head Officer or Fuftice of the Peace o/ any City, or Town cor-
porate, where fuch Affemsbly fhall be, by Proclamation to be made in the King's
Name, immediately to difperfe themfelves, and peaceably to depart to their Habi-
tations, or to their Lawful Buffnefs, under the Pasns of the faid Statute, fhall after-
wards unlawfully, riotoufly, and tumnltnonfly continue together by the Space of ere
Hour 4/ter fuch Proclamation wade, or aftér a wilful Let or Hindrance o/ a Fu-

Jtiee
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flice of Peace, &, from making the faid Proclamation, fball be adjudged Felons
without Bencftt of the Clergy. _

Sett. 57, And it is farther enasted by the faid Srature, That if any
Perfon or Perforis fhall with Force and Arms wilfully and knowingly oppof?,
obfiruif, or in any Manner wilfully and knowingly, let, binder, or hurt any
Perfor, &c. who fhall begin to proclaim, or go to proclaim, aecording to the Pro-
clanation appoinicd by the faid Statnte, wheveby fuch Proclumation fball nat be
made, they fhall be adjudged Felons without Bencfit of Clergy.

Seif. 8. And it is farther ena@ed by the {aid Statate, That if any
Perfons unlawfully, riotonfly, and tumultuonfly affenbled together, to the Di-
Shurbance of the publick Peace, fball unlawfully and with Force demolifh or pull
down, or Legin to dewolifb or pull down, any Church or Chapel, or any Buil-
ding for religions Worfbip, certified, and regiftered according to 1 Will. &
Mar. 18. which is commonly called The Toleration Ak, or any Dweﬂi»g-baﬂ?,
Barn, Stable, or other Out-bonfe, they fhall be adjudged Felons without the Be-
nefit of the Clargy.

Seir. 59. And it is farther enaded by the faid Statute, That when-cver
any fuch Church, &¢. fhall be demolifbed, &c. by any fuch Rioters, &c. the In-
babitants of the Town or Hundred wherein the Riot happencd, fhall be bound to
make good toe Damage, &e.

C HADP LXVL
Of Oﬁme’s by Ofﬁcem in general.

bfences under the Degree of capital, more immediately againt the
subje&, not amonnting to an attual Difturbance of the Peace,

are either;

1. Such as are committed by Officers; or,

2. Such as are committed by common Perfons without any Relation
to an Office.

Offences by Officers fcem reducible to the following Heads :

1. Negle@, or Breach of Duty.
2, Bribery.
3. Extortion.

Set. 1. As to the fist of thefe Offences, I take it to be agreed, That
in the Grant of every Office whatfoever, there is this Condition im-
plied by common Reafon, that the Grantee ought to execute it dili-
gently and faithfully : Tor fince every Office is inftituted, not for the
fake of the Officer, but for the good of fome other, nothing can be more
juft, than that he, who either negled@s or refufes to anfwer the End for
which his Office was ordained, (hould give way to others who are both
able and willing to take Care of it. And therefore it is certain, That an
Officer is liable to a Forfeiture of his Office, not only for doing a Thing

diredtly contrary to the Defign of it, but allo for negle@ing to attend his
Duty
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Of Bribery. Book I

Duty at all ufual, proper, and convenient Times and Places, whereby
any Damage (hall accrue to thofe, by or for whom he was made an Ot~
ficer. And fomé have gone fo far as fo hold, That an Offce concerning
the Adminiftration of Juftice, or the Common Wealth, (hall be forfeited
for a bare Non-Ufer, whether any {pecial Damage be occaficned thereby
or not: But this Opinion doth not appear to be warranted by any Refo-
lution in Point, and the 2 Autherities which are cited to maintain ir, do
not fecm to come up to it: However it cannot but be very reafonable,
That he who fo far negle®s a publick Office, as plainly to appear to take
no manner of Care of ir, {hould rather be immediately difplaced, than
the publick be in danger of fuffering that- Damage, which cannot bue be
expedted fome Time or other from his Negligence.

Seit. 2. Bat it would be endlefs to enumerate all the particular In.
{tances, wherein an Officer may be difchirged or fined ; and it aifo feems
needlels to endeavour it, becaule they are generally fo obvious to com-
mon Senfe, as to need no Explication ; for what can be more plain, than
that a Gaoler deferves to be dilcharged and fined, for voluntarily b fuf-
fering his Prifoners to efcape, or for ¢ barbaroully mifufing them ? What
can be more evident, than that a ¢ Sheriff is juftly punithable for per-
fwading a Jury to underprize Goods in the Execation of a Fieri Fucias,
e, And therefore 1 (hall leave the particular Cales of this Narure to
every Man’s own Judgment, which, trom the Confideration of the ge-
neral Ruoles above mentioned, and the various Circnmftances of every
Cafe, will eafily difcern how far each Offence of this Kind deferves to

be punithed.

C HAPDP LXVIL
of Briéer_y.

lN treating of Bribery, T thall confider,

1. What it is.
2. How it is punithable.

Sect. 1. And firlt, Bribery in a (trift Senfe is taken for a great MiC-
prifion of one in a judicial Place, taking any valuable Thing whatfoever,
except Meat and Drink of mall Value, of any one who hass to do be-
fore him any way, for doing his Offce, or by Colour of his Office, bue
of the King only.

Sei?. 2. But Bribery in a large Senfe is fometimes taken for the re-
ceiving or offering of any undue Reward, by or to any Perfon whatfo.
ever, whofe ordinary Profeffion or Bufinefs relates to the Adminiltration
of publick Juftice, in order to incline him to do a Thing againft the
known Rules of Honefty and Integrity 5 for the Law abhors any the leaft
Tendency to Cosruption in thofe who are any Way concerned in its
Adminiltration, and will not endure their raking a Reward for the do-
ing a Thing which deferves the feverelt ot Panifhments.

Seif. 3. Allo Bribery fometimes fignifies the taking or giving of a
Reward for Offices of a publick Nature; and furely nothing can be more

t pal-
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palpably prejudicial to the Good of the Publick, than to have Places of
the higheft Concernment, on the due Execution whereof the Happinefs
of both King and People doth depend, difpofed of not to thofe who are
moft able to execute them, but to thofe who are moft able to pay for
them; nor can any thing be a greater Difcouragement to Induftry and
Virtoe, than to fee thofe Places of Truft and Honour, which ought to be
the Rewards of thole who by their Induftry and Diligence have quali-
fied themfelves for them, conferred on fuch who have no other Recom- Vide Noy
mendation but that of being the higheft Bidders; neither can any thing poe ..
be a greater Temiptation to Officers to abufe their Power by Bribery and
Extortion, and other Aéts of Injuftice, than the Confideration of the great
Expence they were at in gaining their Places, and the Neceffity of fome-
times ftraining a Point to make their Bargain an{wer their Expectation ; for
which Reafons, among many others, itis exprefly ena@ed by 12 Rich. 2. .
That the Chancellor, Treafirer, Keeper of the Privy Sedl, Steward of the Kings
Houfe, the King's Chamberlain, Clerk of the Rolls, the "}':Jﬁce.r of the one Bench
and of the other, Barons of the Exchequer, and all other, that Jhall be called o
ordain, mame, or make Juftices of Peace, Sheriffs, Efcheators, Cuflomers, Comp-
trollers, or any other Officer or Miniffer of the King, foall be firmly fworn that
they fhall not ordain, name, or make, any of the above memtioned Officers, for any
Gift, or Brocage, Favonr, or Affetiion, nor that none which Jueth by bimfelf, or
by others, privily, or openly, to be in any Manmer of Office, fhall be put in the
Jame Office, or in any other, but that they make all fuck fficers and Minifters of
the beft and moft lawfiul Men, and fufficient to their Eftimation and Knowledge,
Alfoitis farther enalted by 4 H. 4. 5. That no Sheriff fball let bis Bailiwich to Vide Noy
Farm to any Man, for the Time that be occupieth fuch Office, &e.  Alfo it is Marc 8
enaed by 5 & 6 Ed. 6.16. That if any Perfon Jhall bargain or fill, or take " 0T 0"
any Reward, or promifé of any Reward for any Office, or the Deprtation of any
Office, any way concerning the King's Revenue, or the Keeping of bis Caflles, or
the Adwminifiration or Execution of Jultice, (unlefs it be fuch an Office as had been
ufually granied before she making of the faid At by the Fuftices of the King's
Bench, or contmion Pleas, or by the Yuflices of Affize) that then every fuck Per-
Jon fo bargaining or felling, or taking fuch Reward, or Promife, &¢ fhall not on-
by forfeit bis Right' to fuch Office, or to the Nomination thereof, but alfo every
Perfon who fhall give any fuch Reward or Promife, &e. Soall be adjudged a dif-
abled Perfon in Law, to bave or enjoy fuch Office, .
In the Conftruttion of this Statute of 5 ¢ 6 Ed. 6. the following Points
have been refolved
Seft. 4. 1. That the Offices of Chancellor, Regifter, and Commiflary Cro. Ja. 265.
in Ecclefiaftical Courts, are within the Meaning of the Statute, inalmuch g,{ﬂﬁ‘;’;g“&
as thofe Courts do not only determine Matters which are brought be- 3Lev. asg.
fore them, merely pro falute Anime, but ajfo have the Decifion of Difputes * Veot. 187,
concerning the Lawfulnefs of Matrimony and Ligitimation of Children,
which touch the Inheritance of the Subjes, and alfo hold Plea of Le-
gacies and Tithes, &e. in which refpeds they are Courts of Juttices bat
it hath been adjudged, that no Office in Eee is within the Statote, aLev. 171,
Setf. 5. 1L That one, who makes a Conrratt for an Office contrary to Hob. 74.
the Purport of the faid Statute, is fo far difibled 10 hold che {ame, that €0 Lit a3y,
he cannot at any Time during his Life be reftored to a Capacity of gj;‘;jf:';;;_‘
holding it by any Grane or Difpen{ation whatfoever.
Il That 2 Bond by a Deputy of an Office to Pay a certain Sum, at all Sal 466,463,

Events is within the Statute; but not a Bond to Pay a certain Sum out € Med. 234,
of the Profits of the Office.

Iv. That theStatate extends not to the Offices in the Plantations. Saik. 411
X x Set. %uwrcz Mo,
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Of Extortion. Book [

Sed. 6. As to the fecond Point, wiz. How Bribery is punifhable ; it is
{aid, That at Common Law, Bribery in a Judge, in relation to a Canfe
depending before him, was look'd upon as an Offence of fo heinous a
Nature, that it was fometimes punithed s High Treafon before the
25 Ed.'3. And at this Day it is certainly a very high Offence, and pu-
nifhable, not only with the Forfeiture of the Offender’s Office of Ju-
fiice, but alfo with Fine and lmprifonment, &e.

Set#. 7. Allo all the other above mentioned Kinds of Bribery, taken
in a large Senfe, feem to be punifhable with Fine and Imprifonment, &,
and in the Time of King Fames the Firft, the Earl of M. Lord High
Treafurer of England, being impeached by the Commons for refufing to
hear Petitions referred to him by the King, till he had received great
Bribes, and for other {uch like Mifdemeanours, was, by Sentence of
the Lovds, deprived of all his Offices, and difabled to have any for the
Future, or to (it in the Parliament, and was fined fifty thonfand Pounds,
and imprifoned during the King’s Pleafure.

C H A P. LXVIL
Of Extortion.

IN treating of Extortion, I {hall confider,

1. What fhall be called Extortion,
2. How it (ball be punifhed.

Sec?. 1. Asto the firlt Point it is faid, that Extortion in a large Senfe
fignifies any Oppreffion under Colour of Right; but thatin a frict
Senfe it fignifies the Taking of Money by any Officer, by Colour of his
Office, either where none at all is due, or not {o much is due, or where
it is not yet due. .

Sest. 2. It is faid, That at the Common Law, which was affirmed
by the Statute of Weftminfler 1. 26. it was Extortion for any Sheriff or
other Minifter of the King, whofe Office did any way concern the Ad-
miniftration or Execution of Juftice, or the common Good of the Subjett,
to take any Reward whatfoever for doing his Office, except what he re-
ceived from the King: And furely this was a moft excellent Inftitution,
highly tending to promote the Honour of the King, and the Eafe of the
People, and hath been always thought to conduce fo much to the pub-
lick Good, that all Prefcriptions whatfoever which have been contrary
to it have been holden to be void 5 and upon this Ground it hath been
refolved, That the Prefcription, by vertue whereof the Clerk of the
Market claimed certain Fees for the View and Examination of all Weights
and Meafures, &¢. was merely void,

Set. 3. But it hath been holden, That the Fee of twenty Pence,
commonly called the Bar-Fee, which hath been taken, Time out of Mind,
by the Sheriff, of every Prifoner who is acquitted, and allo the Fee
of one Penny, which was claimed by the Coroner of every Vifne,
when he came before the (juﬁices in Eyre, are not within the meaning
of the faid Statute, becaufe they are not demanded by the Sheriff or
Coroner for doing any Thing -relating to their Offices; but claimed as
Perquifites of Right belonging to them, whether they do any thing or

£ not.
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not. DBut there feemeth to be no Neceffity for this DiftinGion, for it
cannot be intended fo be the Meaning of the Statute to reftrain the .1 H. 4. 1y,
Courts of Juftice, in whofe Integrity the Law always repofes the higheft Co. Lic. 568,
Confidence, from allowing reafonable Fees for the Labour and Atten-
dance of their Officers: For the chief Danger of Oppreffion is from Offi-
cers being left at their Liberty to fet their own Rates on their Labour,
and make their own Demandss but there cannot be fo much Fear of
thefe Abnfes, while they are reftrained to known and ftated Fees, fettled
by the Difcretion of the Courts, which will not fuffer them to be ex-
ceeded, without the higheft Refentment.
Sect. 4. Alfo it having been found by Experience, That generally it
is vain to expe@ that any Officers who depend upon a known fixed
Salary, without having any immediate Benefit from any particular In-
ftances of their Duaty, fhould be fo ready tn Undertaking, or diligent
in executing them as they would be, if they were to have a prefent
Advantage from them s it hath been thought expedient to permit them 3Inft 149,
to take certain Fees in many Cafes, but it is certain that they are guilty E-i“‘ﬁ;:t‘:;g
of Extortion, if they take any Thing more: Alfo it hath been refolved, "7 ° '~
That a Promife to pay them Money for the doing of a Thing, which l’,,}_“;"f';ﬁ‘
the Law will not foffer them to take any thing for, is merely void, 26,41,
however freely and voluntarily it may appear to have been made ; for tRel-R31.
if once it fhould be allowed, That {uch Promifes could maintain an ,fg.,ﬁ'.;,-_
Adion, the People would quickly be given to underftand bow kindly ¢, g1, 4,
they would be taken, and happy would that Man be who could have Moore 468,
his Bufinefs well done without them. Cro.Ja. o34
Sect. 3. Asto the fecond Point, viz. How Extortion fhall be punith-
ed, there is no doubt, but that at Common Law it is {everely punifh-
able, at the King's Suit, by Fine and Imprifonment 5 and alfo by a Re- , g4, 5
mova! from the Office, in the Execution whereof it was committed, 33.75.PL12.
Alfo Extortion in Sheriffs, Efcheators, Bailiffs, Gaolers, the King’s Clerk Raymond
of the Market, and other inferionr Minifters and Officers of ¢the King, ’"
whofe Offices do any way concern the Adminiftration or Execution o209
of Jultice, or the common Good of the Subjec, or for the King’s
Service, have a farther additional Panifhment by the above mentioned
Statute of Weftminfler 1. 26. by which it is enacted, That no Sheriff, nor
other King's Officer, fball take any Reward to do bis Oﬁce, but foall be paid
of that which they take of the King, and that he who fo doth, fhall yield twice
as mich, and fhall be punifbed at the King's Pleafure.

CHAPDP LXIX.
Of Perjur_y.

Ffences under the Degree of capital, more immediately. againft the
O Subjet, not amounting to an acual Diftarbance of the Peace,
which may be committed by private Perfons, without any Relation to
an Office 5 are cither,

1. Such as are infamous, and grofly {candalous, proceeding from
Principles of downright Difhonefty, Malice, or Faltion.
3. Such as are of an inferiour Nature, and neither infamous, nor
grofly (candalous,
Thofe
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Thofe of the firft Kind feem to be reducible to the following Heads,

iy

. Perjury, and Subornation of Perjury.
Forgery.

. Cheats,

. Coalpiracy.

. Keeping of a Bawdy-houfe.

. Libels.

v o B

And firlt of Perjury, and Subornation of Perjury, of both which there
are two Kinds:

1. By the Common Law.
2. By Statute,

Seit. 1. Perjary, by the Common Law, feemeth to be 2 wilful falfe
Oath, by one who being lawfully required to depofe the Truth in any
Proceeding in a Courfe of Juftice, fwears abfolutely, in a Matter of fome
Canfequence to the Point in queftion, whether he be believed, or not?

For the better Underftanding whereof, 1 thall confider the following
Particulars:

1. How far this Offence moft be willfal.

2. In what Kind of Proceedings it may be committed.

3. In what Cafes an Oath may be faid to be (o far lawfully admi-
niltred, that he who takes it may become guilty of Perjury.

4. In what Kind of Qaths Perjury may be committed.

5. Whether the Matter of the Oath muft be falfe,

6. How far the Oath mult be abfolute.

7. How far the Things {worn ought to be material to the Point ia

Queltion.
8. How far the falfe Oath mult be credited.

sMod.3r0.  Jeif. 3. As to the firlt Particular, viz. How far this Offence mult be
wilful, it feemeth that no one ought to be found guilty thercof with-
out clear Proof, That the falle Oath alledged again{t him was taken with
fome Degree of Deliberation; for if upon the whole Circumftances of
the Cafe it (hall appear probable, That it was owing rather to the Weak-
nefs than Perverfene(s of the Party, as where it was occafioned by Sur-
prize, or Inadvertency, or a Miftake of the crue State of the Queftion, it
cannot but be hard to make it amount to voluntary and corrupt Perjury,

which is of alf Crimes whatfoever the moft Infamous and Deteftable.
Sett. 3. As to the fecond Particnlar, viz. In what Kind of Proceed-
Cro. El. 168, ings this Offence may be committed, ic feems to be clearly agreed, That
l'\fg; ras, 2l fuch falfe Oaths as are raken before thofe who are any ways intrufted
2 Rol. ab.  With the Adminiftration of publick Jultice, ini relation o any Matter be-
;1”6 61 fore them in Debate, are properly Perjuries; and it feems to have been
%% holden by fome, That all fuch falfe Qaths, as are taken before Per{ons
authorized by the King to examine Witnefles in relation to any Matter
whatfoever, whercin bis Honour or Intereft are concerned, are alfo pu-
nifhable as Perjuries. And furely there can be no Offence of this Nature
which will not juftly delerve a publick Profecution, inafmuch as if it
thould once prevail, “it would make it impoffible to have any Law what-

2 foever
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foever duly execated, and expofe the Lives, Liberties, and Propertics, of
the moft Innocent, to the Mercy of the greateft Villains : And therefore
it hath been holden, That not only fuch Perfons are indiable for Per-
jary, who take a falfe Oath in 2 Court of Record, upon an Iffue therein jEid' gt
joined, but alfo all thofe who forfwear themfelves in a Matter judicially  kol. . yo.
depending before any Court of 2 Equity, or Spiritaal ® Court, or any P 16,175,
~ other ¢ lawfal Coure, whether the Proceedings therein be of Record or ;e 5,s.

not, 4 or whether they concern the Intere(t of the King or Subjet: And *CroEl ss,
it is faid to be no way material, whetber fuch falfe Oath be taken in the %2 .
Face of a Coure, or before Perfons anthorized by it to examine a Matter, 1 Rot. A:};::
the Knowledge whereof is neceffary for the right Determination of a Pk 12
Caufe; and < thercfore, Thar a falle Oath_before a Sheriff; upon 2 Writ £ /%
of Inqoiry of Damages, is as much punifbable as if it were taken before i.53.
the Court on a Trial of the Caufe.  Alfo it feemeth, Thac any falfe Oath |2 R Ab
is punifhable, as Perjury, which tends to millead the Court in any of . R?;JI.A‘b?‘;r.
their Proceedings relating to a Matter judicially before them, tho’ it no P1t9.42, 3.
way affe@ the principal Judgment which is to be given in the Caufe; a5 | oy 248
where a f Perfon who offers himfelf to be Bail for another, knowingly, Hutton 34.
and wilfully {wears that his Subftance is greater than it is. ~ Alfo it hath }Mod: 5s-
been refolved, That not only fach Oaths as are taken upon judicial Pro- Cro. Ei. agy,
ceedings, but alfo all fuch as any way tend to abule the Adminiftration 34%348,905.
of Juftice, are properly Perjuries; as where one & takes a falfe Qath before 2 ﬁf o
2 Juflice of Peace, in order to induce him to compel another to find Sure- Con. Cro, Jz,
ties for the Peace, . or where a Perfon forfwears himfelf ® before Com- Virsa
miffioners appointed by the King to inquire of the Forfeitares of his Te- o, oy 46
nants Eftaces, & whereby he makes them liable to be (eized by Exche- 39 PL3. 43,
quer-Proce(s: Alfo it hath been (aid, That a falfe Oath is punithable as 17 .|
Perjury, in fome Cafes, wherein the King’s Honour or Interelt is con- 1 Rol Re.
cerned, tho’ it do not concern the Adminiftration of Juftice; as where 1 Ab
one fwears a fal{e Oath concerning the Poffeffion of Lands, before Comi- 5, p’;."
miffioners appointed by the King to inquire of fuch Pesfons whofe Titles © Noy roo.
to the Lands in their Pofleflion are defective, and want the Supply of the ?‘H"E}: ?}7'
King’s Parents: And this is certainly an Offence of a very heinous Na- o
ture, 1 tending nor only to fruftrate the King's gracious Purpofe, but to
abule his Goodnefs by inducing him to grant his Patents to thofe wheare
out of Pofleflion, and no way within the Intent of the Commiffion,
which, inltead of quicting the Pofleflions of the Subjelts, cannot but end
in the greateft Difturbance of them. However it feemeth certain, That no
Qath whatfoever in a mere private Matter, howfoever wilful or malicious
it may be, is punifhable as Perjury in a criminal Profecation ; for private
Injuaries are left to be redrefled by private AGions 5 and upon this Ground Cont. 1Vene
it bath been holden, That a fal{e Oath taken by one upon the making of 3%9.37¢.
a Bargain, that the Thing fold is his own, is not punifhable as Perjury. s Rot ab.
Alfo from what hath been faid it appears, That the Notion of Perjury is 257 Pl
confined to fuch publick Oaths only as affirm or deny fome Matter of
Falt, contrary fo the Knowledge of the Party 3 and thercfore, That it doth
not extend to any promiflory Oathis whatfoever 5 from whence it clearly
follows, That no Officer, publick or private, who negleéts to execute his 2 Rol. Ab,
Office in Parfuance of bis Oath, or aés contrary to the Purport of it, is B
indictable for Perjury, in refpett of fuch Oath; yet it is certain, Thae * '*® %
his Offeace is highly aggravated by being contrary to his Oath, and
therefore, that he is liable to the feverer Fine on that Account.

Seif. 4. As tothe third Particular, vz, [n what Cafes an Oath may
be fzid to be fo far lawfully adminiftred, that he who takes it may be-
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come guilty of Perjury by {wearing fallly; it feemeth -clear, That no
Oath whatfoever taken beforg 2 Per{ons adting merely in a privateb Ca-
pacity, or ¢ before thofe who take upon them to adminilter Oaths of a
publick Nature, without legal Authority for their fo doing, or 4 before
thofe who are legally authorized to adminifter {ome kinds of Qaths, but
not thafe which happen to be taken before them, or even ¢ before thofe
who take upon them to adminifter Juftice by Vertue of an Authority
feemingly colourable, but in Truth vawarranted and merely void, can
never amonnt to Perjuries in the Eye of the Law, becaufe they are of no
manner of Force, but are altogether idle: And from the fame Ground it
feemech allo clearly to follow, That no falle Oath in an Affidavit, made
before Peslons falfly pretending to be authorized by a Court of Juftice
to take Affidavits in relation to Matters depending before fuch Court, can
properly be called Perjury, becanfe no Affidavit is any way regarded,
unlefs it be made before Perlons legally intrulted with a Power to take e,
as being both of (ufficient Ability to ask all proper Queftions of the Parey
who (all make (uch Affidavit, and alfo of {uch Integrity as not to fuffer
any Thing to be inferted therein, to the Truth whereof the Party hath not
fworn. And though it may be faid, That an Aflidavit taken before Per-
fons failly pretending to be commiffioned for fuch Purpofe by the Courts
of Juftice, doth dire&ly tend to impofe upon fuch Courts, and may
poffibly happen through Surprize to be read, and may alfo in its own
Nature be altogether as heinous, as if it had been made before Perfons
regularly impowered to takeit; yet inafmuch as it is of it felf of no
manner of Validity, and is no otherwife regarded, than as it hath the
Appearance of being {worn before Perfons legally commiffioned, with-
out which it would have no manner of Credit, it {eemeth that Offences
of this Nature are moft properly punifhed, by feverely chaftifing thofe
who ufurp {uch an Authority of adminifiring Oaths without any legal
Warrant. However it hath been adjudged, That a falfe QOath, taken be-
fore Perfons who having been commiffioned to examine Witnefles, hap-
pen to proeeed after the Demife of the King who gave them their Com-
miflion, and before Notice thereof, may be punilhed as Perjury 5 for it
would be of the utmoft ill Confequence to make {uch Proceedings void 5
and therefore though all [uch Commiffions be in Stritne(s legally deter-
mined by the Demile of the King who gave them, without any Notice
yet for the Neceflity of the Cale, whatever is done under them before
fuch Notice, maft be fuffered to {tand good ; for otherwife the moft in-
nocent and moft deferving Subjes would be unavoidably expofed to num-
berlefs Profecutions for doing their Duties, without any Colour of a Fault,
And Quere, Whether a Perjury in a Court whofe Proceedings are after-
wards reverfed by Error, may not {till be punithed as Perjury, notwith-
ftanding fuch Reverfal.

Sef. 5. As tothe fourth Particular, #iz. In whatkind of Oaths Per-
jury may be committed, it {eemeth clear, That 2 Man may be in Danger of
being guilty thereof, not only in refpect of a falfe Oath, taken by him
as 2 Witnels for another, but alfo in refpe& of 2 falfe Oath taken by him
in his own Caufe, either in an Anfwer to Quelftions put to him in a Coure
of # Law orb Equity, having Power to purge him upon Oath concerning
his Knowledge of the Matte:s in Difpute, or in his ¢ Affidavit coricer-
ning fome collateral Matter, wherein the Parties own Oaths are allowed
to be taken, But it {eems, That a Juror who gives a Verdi&t contrary
to manifelt Evidence, is not properly gnilty of Perjury within the above
mentioned Defeription, becaufe he is not [worn to depofe the Truth, but

only
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only to givea true Judgment upon the Depofition of others, and in many
Cafes is not punifhable at all én foro bumano, as thall be fet forth more
at large in the Chapter of Confpiracy.

Seff. 6. As to the fifth Particulas, »iz. How far the Marter of the
Oath which may amount to Perjury, muft be falfe, it dis faid not to be * Palm. 194.
material whether the Fact which is fworn, be in it felf true or falfe 5 for Hetley 7.
how(loever the Thing {worn may happen to prove agreeable to the Truth, ;-,«R;:f ?h'
yet if it were not known to be fo by him who {wears to it, his Offence 3 Inf. 166.
i altogether as grear as if it had been falfe inafmuch as he wilfully f:f," Mod,
fwears, That he knows a Thing to be true, which ac the fame Time he
knows nothing of, and impudently endeavours to induce thofe before
whom he {wears to proceed upon the Credit of a Depofition, which any
Stranger might make as well as he.

Sei#. 7. As to the fixth Particular, viz. How far the Oath maft be
abfolute, it is faid, That no Oach fhall amount to Perjury unlefs it be 3 Inft. 166.
{worn abfolutely and direltly; and therefore, That he who fwears a
Thing according as he thinks, remembers or believes, cannot in refpe@t
of fuch an Qath be found guilty of Perjury.

Sei¥. 8. As to the leventh Particular, ziz. How far the Thing {worn
ought to be material to the Point in Queftion, it {eemeth clear, That if the Vide infia
Oath for which a Man is indicted of Perjury, be wholly foreign from thae 5:& 22
Purpofe, or altogether immaterial, and neither any-way pertinent to che Aleyn 79'.""
Matter in Queftion, not teading to aggravate or extenuate the Damages, bl- 25» 75
nor likely ro induce the Jury to give a readier Credit to the fubftantial PC]r'o..El. 500,
Part of the Evidence, it cannot amonnt to Perjury, becaufe jtis merely Sk 514
idle and infignificant as if vpon a Trial, in which the Queltion is, whe- Nﬁyff{'
ther {uch a one was Compos of not, a Witnefs introduces bis Evidence by :4:' “
giving a Hiltory of a Journey which he took to fee the Party, and hap- Cro. Ca. 321,
pens to fwear falfly in Relation to fome of the Circumftances of the Jour- Hob. 53
ney. Alfo it hath been adjudged, That where a Witnefs being asked bya ;:::Jd. 745
Judge, whbether 4. brought a certain Number of Sheep from one Town
to another all together? anfwered, That he did {03 where in Truth 4. did
not bring them alf together, but Part at one Time and Part at another, 2 Rol. Re.41.
yet fuch Witnefs was not guilty of Perjory, becaufe the Subftance of thé
Queftion was, Whether 4. did [‘::ring them at all or not, and that man-
© ner of bringing them was only a Circumitance. And upon the fame Ground
it is faid to have been adjudged, That where a Witnef(s being asked, whe- 2 Rot. Re 42
ther fuch a Sum of Money were paid for two Things in Controverfy be-
tween the Parties> an(wered, That it was, where in Truth it was paid only
for one of them by Agreement, {nch Witnefs ought not to be punifhed
for Perjury 5 becaufe as the Cafe was, it was no way material whether it
were paid for one or both. Alfo it is (aid to have been refolved, Thata
Witnels who f{wore that one drew his Dagger and beat and wounded Hetley o7

.. where in Trath he beat him with a Staff, was not guilty of Perjury
ecaule the beating only was material. But perhaps in all thefe Cafes it

ought to be intended, That the Queftion was put in fuch a Manner, 1hat
the Witnels might reafonably apprehend that the fole Defign of putting
it, was to be informed of the fubftantial Part of it, which might induce
bim through Inadvertency to take no Notice of the circumftantial Part
and give a general Anfwer to the fubftantial ; for otherwile, if it appea;
plaialy, That the Scope of the Queftion was to fift him as to his Know-
ledge of the Subftance, by examiniog him ftrictly concerning the Cir-
cumfances, and he give a particular and diltin& Accouat of the Circum-
ftances, which afterwards appears to be falfe: furely he cannot but be

2 guilty
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guilty of Perjury, inafmuch as nothing can be more apt to incline 2 Jury
to give Credit to the fubftantial Part of a Man's Evidence, than his ap-
pearing to have an exad and particular Knowledge of all the Circum-
ftances relating to it. And upon thefe Gronnds, I cannot but think the
Opinion of thofe Judges very reafonable, who held, That 2 Witnefs was
guilty of Perjury, who in an A&tion of Trefpa(s for breaking the Plain-
tift's Clofe, and fpoiling it with Sheep, depofed that he faw thirty or
forty Sheep in the faid Clofe, and that he knew them to be the Defen-
dant's, becaufe they were marked with fuch a Mark, which he knew to
be the Defendant’s Mark, where in Truth the Defendant never uled fuch
a Mark; for the giving fuch a {pecial Realon for his Remembrance could
not bur make his Teftimony more credible -than it would have been
without it ; and though it fignified nothing to the Merits of the Caufe,
whether the Sheep had any Mark at all or not, yet inafmuch as the affign-
ning {uch a Circumftance in a Thing immaterial had fuch a dire& Ten-
dency to corroborate the Evidence concerning what was moft material,
and confequently was equally prejudicial to the Party, and equally cri-
minal in its own Nature, and equally tending to abufe the Adminiftra-
tion of Juftice, as if the Matter (worn had been the very Point in Iflie,
there doth not feem to be any Reafon why it fhould not be equally pu-
nifhable. But I cannot find this Matter any where throughly fettled or
debated, and therefore thall leave it to every Man's own Judgment, which
from the Confideration of the Circumftances of each particular Cafe,
may generally without any great Difficalty difcern whether the Matter
in which Perjury is affigned, were wholly impertinent, idle, and infig-
nificant, or not, which feems to be the beft Rule for determining whe-
ther it be punifhable as Perjury or not. But it is faid in Siderffn, fpeak-
irEg as I {uppofe of an Anfwer in Chancery, that a Man may be pailty
of Perjury at the Common Law by fwearing a Thing not material; but
furely this ought not to be underftood in {o great a Latitude, as if it
were meant that every Falfity in fuch an Anfwer muoft needs be Perjury,
how{oever foreign, circumitantial and trivial the Point wherein it is af-
figned may be, which is direétly contrary to what feems to be clearly
taken for granted in other Books. And therefore perhaps where it is
faid, That @ Man may be guilty of Perjury in a Thing not material, no
more may be meant, but that he may be as well guilty thereof, by an-
{wering to a Matter not charged in" the Bill, as by ‘an{wering to the
Matters thercin contained, which may alone be faid to be material, be-
canfe the Defendant is not obliged in his Anfwer to cake Notice of any
thing elfe 5 or elfe perhaps the Meaning may be, That in a Profecation
for Perjury at Common Law, fetting forth a falfe Oath in fuch an An-
fwer, relating to the Thing faid to be in Variance, the Falfity fhall be
intended primJ facie, to have been fome way material in the Canfe, un-
lefs the contrary be proved by the other Side: Whereas in all Profecu-
tions upon the Statute, it is neceffary exprefly to fhew in what manner
the falfe Oath is material to the Canfe in Queftion, becaufe that Statute
extending only to fuch Perjuries whereby fome Perfon is grieved, can-
not maintain a Profecution which does not bring the Cafe within the
Purview of it, by fhewing that fome one was grieved by the Injury
complained of, which he could not be, unlefs the Thing fworn were fome
way material. However it feemeth to be clear, Thata Man may as well
be guilty of Perjury by a falfe Oath tending to extenuate or aggravate
the Damages, as by an Oath which is dirett to the Fa&t in Iffue. 5

2 7.
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Set. 9. As to the eighth Particular, wiz. how far the falle Osth moft
be credired, it bath been holden not to be material apon an Indidtment
of Perjury at Common Law, whether the falfe Oath were at all credited
or whether the Pasty in whofe Preudice it was intended, were in the jLeon. 230,
Event any way aggrieved by it or not, inalmuch as this is not a Profecy. » Leon. art.
tion grounded on the Lamage to the Party, but on the Abufe of pub-
lick Joftice.

Sett. 10, Subornation of Perjury by the Common Law, feems to be , poyan.,
an Offence in procuring a Man to take a falfe Oath amounting to Per- Piz1g7. 31.'
jury, who actually takes fuch Oath 5 butic feemeth clear, That if the Per- §; 79-Pl-a.
{on incited to take fuch an Qath do not actually takeit, the Perfon by I‘;:c',"'j:?;s,,-:
whom he was fa incited is not guilty of Subornation of Perjury ; yet it is Cro Ca 337,
certain, That he is liable to be punithed not only by Fine, but allo by ’ﬁ:& e
infamous corporal Punifhment. _ 3 e Ak

Sei#. 11. Thus far of Perjury and Subornatian of Perjury by the Com-
mon Law, and now 1 thall proceed to examine in what Manner thefe Of-
fences are reftrained by Statute; as towhich it is to be obferved, thatit is
enatted by s ElL g. That whoever fhall unlawfully and corruptly procure any
Witnefs or Witneffes by Letters, Rewards, Promifes, or by any other finifler and
unlawful Labour or Means whatfoever, to commst any wilful and corrupt Per-
jury, in any Matter or Canfe whatfoever depending in Suit and Variance, by any
Writ, Attion, Bill, Complaint or Information, in any wife concerning any Lands,
Tencrents or Heveditaments, or Goods, Chattels, Debts or Damages, in any of
the King's Courts of Chancery, White-hall, or elfewhere, within any of the King's
Dominions of England or Wales, or the Marches of the Jame, where any Per-
fon or Perfons foall have Authority by Vertue of the King's Comuiffion, Patent
or Writ, to bold Plea of Land, or to examine, bear, or deteruiine, any Title of
Lands, or any Matter or Witneffes concerning the Title, Right, or Intere{h of
any Lands, or Tenements, or Hereditaments, or in any of the King's Courts
of Record, or in any Lect, View or Framk-Pledge or Law-Day, dncient De-
mefne-Conrt, Hundred Conrt, Conrt-Baron, or in the Conrt or Courts of the Stan-
nary in the Connties of Devon or Cornwal, or fhall unlawfully and corruptly
procure or fuborn any Witnefs or Witneffes. who fball be fworn to teflify in per-
petuam Rei Memoriam, fhall for fiuch Offence, being theresf lawfully conviiied
or attained, forfeit the Sum of Forty Pounds. And if any Juch Offender fo
being convidled or attained, fhall not hive any Govds or Chattels, Lands, or
Tenements, to the Value of forty Pounds, that then evety fuch Perfon [ball fuf-
for Imprifonment by the Space of one half Year without Bail or Mainprize, and
fand upon the Pillory the Space of one whole Hour, in fome Market-Town, nexs
adjoining to the Place where the Offence was committed, in opern Market there, or
in the MarketTown it Jelf where the Offence was committed.

Secf. va.  Alfo it is farther enadted by the (aid Statute, Par. 5 That no
Derfon being fo convitted or attainted, fhall from thenceforth be received as a
Witnefs in any Court of Record, in any of the King's Dominions of England,

Wales, or the Marches of the fame, till fuch Fudgment againft kin fhall be re-

verfed by Attaint, or otherivife s and that upon cvery frch Reverfal, the Party se 1 8id. 114,
gricved fhall recover Damages againft the Party who did procure the faid Fudg-

ment fo reverfed to be firft given, 8

Sei?. 13, And it isfarther enacled Par. 6. That if any Perfon or Perfons
fhall either by the Subormation, unlewful Procurement, Jfimfler Perfwafion, or
Means of any other, or by their own Aét, Confent, or Agrecsivat, wilfully, and
corruptly commis any Manner of wilful Perjury, by bis or their Depofition, in any
of the Conrts before mentioned, or being examined ad perpetuam Rei Memoriam,

That then cvery fueh Offender being duly convidted or attained fhall forfeit twenty
Lz Pound:
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Younds, and bave Imprifonmrent by the Space of fix Months without Bail or Muir-
prizes and the Oath of {uch Offender fhall not from thenceforth be received in any
Conrt of Record in England or Wales, until fuch Fudgment fhall be reverfed, &e.
on which Reverfal the Party grieved fhall recover Damages in the Manner before
mentioned.  And it is farcher enadted Par. 3. That if fuch Offender fball not
bave Goods or Chattels 1o the Value of twenty Pounds, That then fiuch Perfon fhall
be for on the Fillory in fome Market-Place within the Shire, City, or Borough,
where the Offence foall be commirted, by the Sheriff or his Miniflers, if it fhall
Jortune to be withont any City or Town Corporate; and if it happen to be within
any fuch City or Town Corporate, then by the bead-Officer of fuch City, &e.
where be fhall bave both Ears nailed, &,

Sect. 14. And it was farther enatted Par. 8. 9. That one Moiety of 1he
fasd Forfeitures foall be 10 the King, and the other Moiety to fuch Perfon as fait
be grieved, hindred, or molefted, by Reafon of any of the Offences before men-
tiomed, that will fue for the fame, &c. and that as well the Fudge and Fudges of
every fuch of the [aid Courte where any fuch Suir fhall be, and wherenpon any
Such Perjury fhall be committed, as alfa'the Fuftices of Affize and Gaol- Delive-
vy, and Fuflicos of Peace at their Quarter-Selfions, both within the Liberties and
withont, may enquire of, hear, and determine all Offinces againft the faid Act.

Set. 15. Bur itis provided Par. 11, That the faid AF fall no way ex-
tend 10 any Spivitual or Ecclefiaftical Conrt, but that every fuch Offender as fhall
offend in Form, as aforefaid, {hall be punifbed by fuch ufual and ordinary Laws
as are ufed in the faid Conrts,

Se. 16. Alflo itis provided Par. 13. That the faid Statute fhall not ve-
ferain the Authority of any Fudge, baving abfolute Power 10 punifh Perjury before
the Making thereof, but that every fuch Fudge may proceed in the Punifbment of
all Offences, punifbable before the making of the faid Statute, in fuch wifi as they
micht have done, and ufed to do, to dll Purpofes, fo that they fit nof upon the
Offender Iefs Punifbment than is contained in the faid A%, From whence it
feemeth undoubtedly to follow, That the Court of King's Bencl?, dre,
proceeding upon an Indi@ment, or Information of Perjury or Suborna-
tion of Perjury at Common Law, may not only fet a difcretionary Fine
on the Offeader, but alfo condemn him to the Pillory, without making
any Inquiry concerning the Value of his Lands or Goods.

But for the better underltanding of the other Patts of this Statute I (hall
confider the following Particulars :

1. How far the very Words of the Statute muft be purfued in a Pro-
fecution grounded thereon.
2. In what kind of Oaths one may incur the Danger thereof.

3. How far the falle Oath muft appear to have been prejudicial to fome
Perfon.

Se. 17. As to the firlt of thefe Particulars it hath been holden, That
in every Profecution on this Statate the Words thereof muft be exaétiy
purfued, and therefore that an IndiCtment or A&ion on the faid Statate,
alledging that the Defendant depofed fuch a Matter 3 falfo & deceptive, or
b falfo & corruptt, or ¢ falfo & voluntarie, without exprefly faying, that he
did it woluntarie & corrupte, is not good 5 and that fuch a Defet cannot be
4 fupplied by adding the Words contra formam Statuti, or concluding & fic
voluist ariume & corruptum commifit Perjurinm : Allo it hath been ¢ holden,
That it is neceflary exprefly to alledge that the Defendant was {worn, and
therefore that it is not fufficient to fay, that ratfoper o facra Evangelio falfo
depofuit.

i
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Sezf. v8. However it hath been refolved, Thatit is not neceffary 80 3 Bulh 147
thew whether the Party, who is acculed of Perjury, did take the falle
Oath through the Subornation of ancther, or without any fuch Suborna-
tion, notwithftanding the Words of the Statute are, if any Perfon cither by
the Subsrnation, unlawful Procurement, finifter Perfwafion,or Means of an 1y otker,
or by their own Ait, Confent or Agreement comnait wilfsl Perjury, Sc. for inaf-
much as there is no Medium between the two Branches of this Diitin-
¢tion, (o that ali Perjury whatfoever muft néeds come within one of them;
and it 15 no way material under which of them itdoth come, it is a rea-
foriable Expofition to lock on the faid Words as put into the Statute ex
abundanti, feeing they expre(s no more than the Law muft needs have Vide fyprs
implied withont them 5 from whence it follows, That they operate no Cb.1o5:83.
more than if they had not been expreffed, and confequently thall not
oblige the Profecutor neceffarily to purfue them, which would put him
under the Zifficulty not only of provirg the Perjary, which alone is
material, bue alfo of thewing it to be within one of thie Branches of the
faid Diftinciion, which is nothing to the Purpofe.

Seif. 19, As to the {econd of the above mentioned Particulars, iz,
In what kind of Oaths one may incur the Danger of this Stature, it hath
been refolved, That no one can be guilty of Perjury within the Meaning
thereof, in any Cafe wherein a Man may not poflibly be guilty alfo of
Subornation of Perjury within the {ame Statute ; for it is very realonable
to give the whole Statute the fame Conftru@ion; nor can it well be in-
tended, that the Makers thereof, who exprefly infli& a greater Penalty on
Subornation of Perjury than on the Perjury it feif, fioold mean to ex-
tead the Purview of the Law in relation to what they efteemed the lef-
fer Crime, farther than in relation to that which they efteemed the grea-
ter; from whence it hath been argned and detcrmined, That becaufe that
Part of the Statute, which concerns Subcrnation of Perjury, extends only
to Subornation of Per;ury in Matters depending in Swit by Writ, Ation,
Bill, Plaint, or Information, in any wife concerning Lands, Tenements, or Hee
reditaments, or Goods, Chattels, Dibts, or Damages, &ec. therefore the follow-
ing Claufe concerning Perjury it felf, tho' it be penned in more general
Words, thall come under the fame Reftrition.  And from henceit clear-
ly follows, That no Perjury upon an Indi@ment, or criminal Informa-
tion, can bring a Man within the Danger of this Starote, becaule they
are omitted in the above mentioned Clanfe. Alfo upon this Ground it cro.
feems ealy to account for the Judgment in Price's Cafe, who being in-
dicted for a Perjury (uppofed to be committed by him in an Information
for the King, which as [ fnppole muft be intended to have been 2 criminal
one, was difcharged upon an Exceprion taken to the Inditment 5 but if
the Information whereon the {aid Perjury was fuppofed to have been 3Talt. 164,
comumiitted, had been of a civil Nature, I do not {ce any Reafod why it
fhould not be as well within the Mcaning, as it feems to be exprelly with-
in the Words of the Statute; for (ucely the Opinion, That the King can-
not by Indictment, which is his own proper Suit, punifh his own Witne(s,
who {wearsforhim, cannot be agreeable to Law, becaule hawever the Per-
jury of fuch a Witnefls may feem to tend to promote the King's Inzereft in
relation to the Caufe which happens to be in Difpute; yet certainly it is
as heinous 2 Crime in its own Natuse, and as much an’ Abufe to Juftice,
and of the (ame ill Confequence to the Publick, and corfequently as wor-
thy of the King's Refentment, as if it had been taken again(t him.

Se. 20. Alfo it hath been refolved, That this Starute extends to no
other Perjury excepr that of a2 Witnels, not only becaufe the Claufe

4 con-
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concerning Subornation, to which the fubfequent Claufe concerning Per-
jary hath a Reference, relates to Perjury by Witnefles only, but allo
becaufe the Claufe concerning Perjury mentions only Perjury commit-
ted by Detfons in their Exawminations, ad perpetuam Rei memoriam, or elfe
in their Depofitions in fome of the Courts above mentioned, which in
rommon Speech are taken for {uch Oaths only as are taken by a Wit-
nefs ; and from hence it follows, That no one can come within the Sta-
tute by Reafon of any falfe Oath in an # Anlwer to2 Bill in Chancery, or
in b fwearing the Peace againft another, orin a ¢ Prefentment made b
him as Homager of a Court-Baron or by Reafon of a falfe 4 Wager of
Law, or for taking a falfe Oath before ¢ Commiflioners appointed by the
King to make an Inquiry concerning his Title to certain Lands,

SiF. ar.  Alfo it hath been {aid, That he who makes a falfe Afhdavie
againft a Man in a Court of Juftice, is not within this Statute; but per-
haps the Books wherein this Opinion is holden, ought to be intended on-
Iy of fuch Afdavits which no way relate to a Caule depending in Suit
before fuch Courts for if they be of fuch a Nature, That either of the
Parties in Variance be grieved, hindred, or molefted 1n Refpeét of their
Caule in fuch Court by Reafon of the Perjury; as where a Trial is pat
off, or a Judgment or Execution {et afide upon a falle Affidavie, the Of
ferice feems to be not only within the Meaning of the Statute, but alfo
within the very Letter of it, unlefs the Words, Witnefles and Depofiti-
ons, are confined to fo {tri& a Signification, as to bear no kind of Appli-
cation to any other Perfons or Oaths, except thofe which are made ufe of
epon the Trial of the Ifie in Queltion, for which I cannat find any good
Authority, However partly perhaps from this Notion, and partly becaufe
the Statute (peaks exprefly only of Depofitions in the Courts above men-
tioned, it hath been quettioned, Whether a falle Oath before a Sheriff
upon a YWrit of Inquiry of Damages, be within the Statute or not? But
if it be conlidered, That the Party to whofe Prejudice fuch a falfe Oath
is taken, isas much grieved by it as if it had been takenin the very Court,
and the principal Judgment of the Caufe depends upon fuch an Ingui-
ry; and the Depofitions made before the Sheriff, may as properly be
(aid to be Depofitions in the Court, by which the Sheriff iscommiffioned
to take the Inquiry, as Depofitions taken before Jultices of Niff Prius,
upon a Trial of an Iffuc joined in a fuperior Court, whichare undoubtedly
within the Meaning of the Statutes and alfo inafmuch as thofe who give
Evidence before a Sheriff upon fuch an Inquiry may in the common Ufe
of the Word, be as properly called Witnefles, as thole who give Evidence
before the Court in which an Iffue is joined, it {eemeth to be the more
slaufible Opinion, that fuch a Perjury is within the Statute: But fince
it is difputable, whether it be {o or no, and it is certain that it is Per-
jury at Common Law, and that in all Cafes whatfoever where a Man
takes a falfe Oath, which is not Perjury within the Statute, but is looked
on as Perjury at Common Law, he is @till punifhable for it by Indiét-
ment or Information at the Common Law, it is certainly melt advifable
to profecute fuch an Offender at the Common Law, and not vpon the
Statute,

Seit. 22, As to the third Particular, ziz. How far the falfe Oath
muft appear to have been prejudicial to fome Perfon, it hath been col-
le&ted from thie above mentioned Claunfe, which giveth an Adtion to the
Party grieved by the Offences mentioned in the Statute, That no falfe
Oath is within the Meaning thereof, which does not give fome Perfon a
juft Caufe of Complaint; and upon this Ground it hath been faid, That

4 he
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he who (wears a Thing which is true, bot not known by him to be fo, 110 166
is not within the Starute, becaufe haw{oever heinous his Offence may be ¥i§06f09-ﬂ
in its own Natures yet, when it proves in the Event to be in Maince- Cfm:l-icﬂey
nance of the Truth, it cannot be faid to give him a juft Caufe of Com- 97-
plaint, who would take Advantage againtt another from his Want of e-
gal Evidence to make out the Juftice of his Caufe.

Setf. 22. Alfo from the fame Ground it feemeth clearly to follow,
That no falfe Oath can be within the Statute, unlefs the Party again{t
whom it was {worn {uffered fome Kind of Difadvantage by it, for other- Vide fupn,
wife it cannot be (aid that any one was grieved, hindred, or molefted by & 3. &
it; and therefore it is certain, That in every Profecution upon the Sta- * "% '
tute, it is neceffary to fet forth the Record of the Caufe wherein the Per-
jory complained of is fuppoled to have been committed ; and alfo to
prove at the Trial of the Caule, That there is altvally fuch a Record, Cok: Eat.
by producing the Record it {elf, or a true Copy thereof, which muft [5 . P
agree with that which is fet forth in the Pleadings, without any material ; Roj. Reiré.
Variance 3 for otherwife it cannot legally appear, That there ever was & Keb. 452,
fuch a Svit depending, wherein the Party might be prejudiced in che ﬂ’,ﬁ’nf“;;,,
Manner {uppofed: Alfo it (eems to be agreed, That it is neceffary not on- .
ly to fet forth the Point wherein the falle Oath was affigned, but allo to 2 Leon. 12,
fhew in what Manner it conduced to the Proof or Difproof of the Matter 2 Rob Re.
in Debate between the Partiess and it hath been adjudged, That an In- & Ca.351,
dictment fetting forth a Suit concerning the Manor of Dale, and afign- 352, 353
ing a (alfe Oath concerning the Manor (Manerium prediGum insuendo) is * X 45%
not good, becanfe it no otherwife appears, That the falle Oath did con- Cro. El 413.
cern the Manor of Dale, but by the Tumuends, which is not a (ufficient
Averment, Alfo upon the fame Ground it feems to be fafeft in 2 Profe-
cution wpon the Statute for a falfe Oath in Chancery, to {ec forth the Bitl 1 Kb g3,
and Anlwer, That the Plaintiff may appear ¢o have been aggrieved by 9+
it; and for the fame Keafon it feemeth allo, That you ought in fuch a
Profecution of a Witnefs in Chaacery, ¢o (et forth the Interrogatory in 15id. roé;
particular, and thew how it was material: Alfo it hath been refolved,
That as in an Aflion on the Statute brought by one Perfon, it muft ap- 2Leon 2.
pear, That the falf¢ Oath was prejudicial to the Plaintiff; {o in an 3 Ltom -
Attion by more than one, it muftappear to have been prejudicial toevery
one of the Plaintiffls: And it hath been fuid, That it is not {bfficient o
{hew that the falfe Oath cavled the Court to make an Award againit the
Plaintiff, unle(s it alfo appear that fuch an Award was prejudicial to
him, and therefore where the Plaindff at a Trial in Eje@ment challenged
a Juror,and proved hisChallenge by a falle Oath, by reafon whereof the
§nqueft was not taken, and confequently the Poffe(fion of the Defendant,
who had a defeafible Title, continued longer than it otherwife wonld
have dane; it hath been adjudged, That {uch 2 Defendant cannot have
an Adtion on the Statute again{t fuch Witnefs, becaule in Truth he gained
an Advantage by the Perjory.  Alfo it bath been holden, Fhat it is not
fufficient to thew that the Perjury, for which an A&ion is brought upon
the Statute, was altually prejudicial to the Plaintiff, unlels it be alfo
fhewn to have been made in fome Caufe which may properly be faid to
bave been depending in Suit between him and the Perfon for whom the
Witnefs was examined ; and therefore it hath been holden, That where
A. broughe 2 Bill in Chancery againft B. and the Lord Keeper, by an
Order made C, ro be as a Party to the Bill aguinft B. and afrerwards a
Commiflion went forth to examine Witnefles between B. and C. upon
which D. being produced as a Witne(s on the Part of €. {wore diredtly

Aaa for
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Yelr. 22 for him againft B. whereupon a Decree was made againft B. yet B. can-
not have an Altion on the Stature, beeanfe €. was not a Party to the Suit,

but came in & Latere, by an Order y and it is {aid, That the Words of the

Statute are, where one is grieved by a Depofition in a Suit between Party and

Party, but perhaps the Authority of this Opinion may juftly be queftion-

ed, not only becaufe the Words of the Statute whereon it is grounded are

miftaken, bue alfo becanfe the Offence feems in Truth to be both within

the Meaning and Letter of the Law, {ince thereby 2 Perfon is grieved in

refpe&t of a Caule depending in Suit in a Court mentioned in the Statute

a Leon. 198 However there feems to be no doubt, but that a Perjury which only tends
toincreale or leflen che Damages to be given to a Phaintiff, is as much

1 Keb. 9. within the Statute, as any Perjury which goes dire@tly to the Point of
?;’{E_'T;{” the Iflue : Alfo it feemeth to Le fertled, That Perjury in a Caufe where-
a Keb.718, in an erroncous Judgment is given, is a good Foundation of a Profecu-

dra. . -
1 Keb, 55, HOT Upon the Statute, while fuch Judgment ftands unreverfed.

CHAP LXX
Of Forgery.
\F Forgery there are two Kinds:

1. By the Common Law.
2. By the Statute,

Sett. 1. Forgery by the Common Law feemeth to be an Offence iri
fallly and fraudulently making or altering any Matter of Record, or any
other anthentick Matter of a publick Nature; as a Parith Regifter, or any
Deed or Will,

For the better Underftanding whereof, 1 fhall endeavour to thew:

1. In what Cafes the Making or Altering of a Writing, thall be faid to
be fo far falfe and fraudulent, as to amount to Forgery.

2. That 2 Man may be guilty of Forgery in refpe& of all the above
mentioned Writings, and of no other.

 Seit. 1. Asto the firft Particular, it i faid to be poffible for 2 Man
knowingly to make a Dged in his own Name, and alfo to fign and feal it
himfelf, which yetin }udgment of Law may be no better than a down-
right Forgery ; as if a Man make a Feoffment of certain Lands to . S,
3 Tnft. 169. and afterwards make a Deed of Feoffment of the fame Lands to %. D,
:’7“';;_‘*:_' t;: of a Date prior to thet of the Feoffment to 1. 8. in which Cale he is
faid to be guilty of Forgery, becaufe he knowingly falifies the Date,
in order to defraud his own Feoffee, by making a fecond Conveyance
which at the Time Iie bad no Power to make: Alfo it is faid, That his
Moore 655.  Crime would have been nolefs, if by his Conveyance he had pafled only
. an equitable Interelt for goed Confideration, and had afterwards by
I;&‘;’;"e°;;9 fuch a [ubfequent antedated Conveyance endeavoured to avoid it.  Alfo
760 inmany other Cafes a Wieiting may be faid to be forged where neither
3 Ioft_572. the Hand nor Seal of any one are forged 5 as where one being dire&ed

Con, Dy,

488 b. to draw upa Will for a fick Perfon, doth infert fome Legacies theréin of
4 hig
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his own Head 5 or where one finding another’s Name at the Bottom of a

Letter at a confiderable Diftance from the other Writing, caunfes the Let-

ter to be cot off, and a general Releale to be written above the Name, 3 laf 171,
and then takes off the Seal, and fixes it under the Releafe; or where

one inferts into an Indi@ment the Names of thofe againlt whom in Truclt 3 Mod, 65,
it was not found ; or where one makes an¥y fraudulent Alteration of the

Form of a true Deed in a material Part of it; as by making a Leafe of

the Manor of Dale appeas to be a Leafe of the Manor of S4k, by chan-

ging the Letter D. into an S. or by making a Bond for five hundred 3 Inft. 165.
Ponnds, expreffed in Figures, feem t0 have been made for five Thoufand, Moo 8'9:
by adding a new Cypher. But Sir Edward Coke fecms to fay, That 2

Deed fo altered may more properly be called 2 falfe than a forged Wri-

ting, becaufe it is not forged in the Name of another, nor his Seal nior § 1ot 169.
Hand counterfeited. But 1{ee no good Realon why f{uch an Alteration

of a Deed thoold not as properly be called Forgery, as the entire Making Vide Moore
of a new Deed in another’s Name 5 for in both Cafes not only the Frand ‘:',3{'5&_ ¢s.
and Villany are the very fame, but alfo 2 Man’s Hand and Seal are fal(ly

made Ule of to teftify bis Aflent to an Inftrument, which after fuch an
Altesation is no more his Deed thau a Stranger’s.  Alfo the Notion of Vide 2 Rol.
Forgery doth not feem fo much to conlilt in the counterfeiting 2 Man's ﬁbc;?‘;;?’
Hand and Seal, which may often be done innocently, but in the endea-

vouring to give an Appearance of Truth to a mere Deceit and Falfity,

and either to impofe that vpon the World as the {olemn A& of another,

which he is no way privy to, or at leaft to make a Man'sown A& appear

to have been done at a Time when it was not done, and by Force of {uch

a Falfity to give it an Operation, which in Truth and Juftice it ought

not to liave, as appears by the foregoing Cafles in this Se&tion, to moft

of which Siv Edward Coke himfelf (eems fo agree.

Se?. 3. But it feemeth to be cleas, That he who writes a Deed in Pult o5
another’s Name, and feals it in his Prefence, and by his Command, is ™' 64
not guilty of Forgery, becaufe the Law locks on this as the other’s own Moowe 619,
Sealing. _ Sall 1oy
Seﬂg 4. Alfo it hath been adjudged, That he thall not be punifhed
for Forgery who razeth out the Word Libris, out of a Bond made to
himfelf, and putteth in Marcis, becaule here is no Appearance of a frau-
dulent Defign to cheat another, and the Alteration is préjudicial to none
but to him who makes it, whoft Security for his Money is wholly avoided
by ic5 yet it is (aid, That it wounld be Forgery, if by the Circumftances
of the Cafe it fhould any way appear to have been done with an Eye
of gaining an Advantage to the Party himfelf, or of prejudicing a third
Perfon : Alfo it is holden, That fuch an Alteration, even withous fhefs
Circumftances is a Mifdemeanour, tho’ it be no Forgery.

Seff. 5. It hach been refolved, That a Man fhall not be adjudged
guilty of Forgery for writing a Will for another withott any Dire&tions _
from him, who becomes Nax Compos before it is brought to him ; for it is Moore 762,
nor the bare Writing an Infirument in another’s Name without his Pri-
vity, but the giving it a falle Appearance of having been excegted by
him, which makes a Man guilty of Forgery. )

Selt. 6. 1t is faid, That regularly a Man cannor commit an A& of poore 46,
Forgery by a bare Nonfealance, as by omitting a Legacy out of a Will, Noy sor.
which he is dire@ed to draw for another g yct it hath been holden by
fome, even in rhis very Cafe, That if the Omi(fion of a Bequelt to one
eaufe a material Alteration in the Limitation of a Bequeft to another, as

where the Omifion of a Devife of an Eftate for Life to one Man caufeth
2
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a Devife of the fame Lands to another to pafs a prefent Eftate, which
otherwife would have pafled a3 Remainder only, he who makes (uch an
Omiffion is guilty of Forgery.

Setf. 7. It feemeth to be no way material, whether a forged Inftro-
ment be made in fuch a Manner, That if it were in Truth {uch as it js
conntesfeited for, it would be of Validity, or not; and upon this
Ground it hath been adjudged, That the Forgery of a Protetion in the
Name of 4. B. as being a Member of Parliament, who in Truth at the
Time was not 2 Member, is as much a Crime as if he were,

And now I am to thew in the fecond Place, That 2 Man may be guilty
of Forgery at Common Law, in Refpe& of any of the above mentioned
Writings, and of no other.

Sei. 8, And firft it is clear, That one may be guilty thereof by the
Common Law, by counterfeiting 2 Matter of Record s for, fince the Law
gives the higheft Credit to all Records, it cannot but be of the utmoft il
Confequence to the Publick, to have them either forged or falfified,

Set#. 9. Secondly, Alfo there feemeth to be no doubt, but that ogne
may be guilty of this Crime by the Common Law, by forging any other
authentick Martrer of a puoblick Nature, as 2 3 Privy Seal, or a b [i-
cence from the Baroos of the Exchequer to compound 2 Debe, or a e
Certificate of Holy Orders, or a 4 Proteftion from a Parliament Man,

Sei#. 1o. Thirdly, It is alfo unqueftionable, That a Man may be in
like Manner guilty of Forgery at Common Law, by forging a  Deed,
and farely there cannot be any Reafon to doubt, but that one may be
equally gutlty by forging a ¥ Will, which cannot be thought to he of
lefs Confequence than a Deed, but I do not find this Point any where
directly holden.

Seg. 11, As to other Writings of an inferiour Nature, it feems ¢o
have been generally laid down as a ¢ Rule, That the Counterfeiting of
them is not properly Forgery ; h and fome have gone fo far as to hold,
That the Forging another's Hand, and thereby receiving Rent due to
him from bis Tenants, is not punifhable at all; and therefore it cannot
but be more fafe to proceed againtt Offences of this Natore, as Cheats
than as Forgeries 5 but furely it cannot be proved by any good Autho-
rity, That {uch bafe Crimes are wholly tj)ifregardcd by the Common
Law, as not deferving a publick Profecution 5 for the Opinion in the
Books above cited, That they ave punifhable by no Law, feems by no
Means to be maintainable, fince many of them are moft certainly punifh-
able by Force of 33 H. 8. 1. which is fet forth at large in the following
Chapter 3 neicher can it be a convincing Argument, That they age not
punithable at Common Law, i becaufe they are of a private Nature ; fince
Deeds concerning private Matters are alfo of a private Nature, as much
as other Writings concerning fuch Matters; yet no one will fay, That
the Making a falfe Deed concerning a private Matter is not punifhable at
Common Lew ; but perhaps it may be reafonable to make this Diftin&ion
between the Counterfeiting of fuch Writings, the Forgery whereof hath
been already fhewn ta-be properly punifhable as Forgery, and the Coun.-
terfeiting of other Writings of an inferiour Nature, that the former is in
it felf criminal, whether any third Perfon be adtually injured thereby, or
;_mt, |3:ut'that the larter is no Crime, unlefs fome oné receive a Prejudice

rom it.

Set. 12, Thus far of Forgery by the Common Law, and now I am
to cordider Forgery by the Statute, which depends upon 5 Ei 14, by
which it is enalted, T&I if any Perfon or Perfons upon bis or their own Head

4 and
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and Imagination, or by falfe Confpiracy and Frand with others, fhall wittingly,
Sibtilly, and falfly forge or make, or fubtilly canfe, or wittingly affént 10 be forged

or made, any filfe Deedy Charter, or Writing fraled, Court-Roll, or the Wil of

any Perfon or Ferfons tn Writing, to the Intemt that the State of Frechold or
Dihevitance of any Perfon or Perfons, of, iny or to any Lawds, Tencusents, or
Hereditaments, Ereehold or Copphold, or the Right, Title, or Intereft, of any
Perfon or Perfons, of, in, or to the fame, or any of them, fhall, or may be wro- S Pt 45,
lefled, troubled, defeated, recovered or charged 5 or fball pronounce, putlifh, or ik
fhew forth in Evidence, any fuch falfe and forged Deed, Charter, Writing, Court-

Rolt, or Will, as true, knowing the fame to be falfe and forged, as is aforefeid,

10 the Intent above remembred, (except being an Attorney, Lawyer or Connfellor,

ke fball for bis Client, plead, foew forth, or give in Ewidence fuch falfe and forged Par. 15,
Deed, &c. to the forging whercof be was mnot Party nor Privy ) and fhall be
thereof convi@ed, either upon Adion or Adions of Forgery of falfe Deeds, to be
founded upon the fuid Statute, at the Swit of the Party gricved, or otherwife,
according to the Order and due Courfé of the Laws of this Realm, &c. fball pay

unto the Party gricved bis double Cofts and Damages, to be found or affeffed in

that Conrt where fuch Convitlion fball be, and alfo fball be jet upon the Pillory

in fome open Market-Town, or other open Place, and there have both his Ears

cut off, and alfo bis Nofirils flit and cut, and feared with a hot Iron, &c. and

Jodll forfeie to the King the whole Iffues and Profits of bis Lands and Tene-
wients | and fuffer perpetual Imprifonent, &c.

Sect. 13. And it is farther enaded by the faid Statute, Par. 3. That
if any Perfon or Perfons, upon bis or their own Bead or Imagination, or by falfe
Confpiration or Fraud had with any other, fhall wittingly, Suttilly, and falfly
forge or make, or wittingly, fubtilly and falfly caufe or affént to be made and
Sorged, any falfe Charter, Deed or Writing, to the Intent that any Perfon or Per-
fons fhall or wiay have or claimt any Eftare or Intercft for Term of Years, of, in,
or to any Manors, Lands, Tenements, or Hereditaments, not being Coppbold, or
any Annuity in Fee-fimple, Fee-tail, or for Term of Life, Lives or Tears, or
Shall, as is aforefaid, forge, make, or canfé, or affeint to be wmade or foreed, any
Obligation, or Bill cbligatory, or any Aequittance, Releafe, or other Difcharge of
any Debt, Accompt, Aiiion, Suit, Demand, or other Thing perfonal y or fhall
prowounce, publifh, or give in Evidence, (except as is before excepted ) any fuch
Falfe or forged Charter, Deed, Writing, Obligation, Bill obligatory, Acquittance,
Releafe, or Difcharge, as true, kuowing the fame to be falfe and forged, and fhall
be thereof convilfed by any of the Ways and Means aferefaid, he fhall pay unto
the Party grieved bis double Cofts and Damages, 1o be found and affeffed in fuch Lutw. tgo.
Conrt where the faid Convitiion fball be bad, and fhall be alfo fet upon the Pil-
lory in fomc open Market-Town or other open Place, and there have onme of bis
Ears cut off, and alfo foall fuffer Imprifonment for one Year, &c.

Seet. 14. Aud it is farther enacted by the faid Statute, Par. 7 & 8.
That if any Perfon or Perfons bring convilfed or condemned of any of the Of-
fences aforefaid by any the Ways or Means above limited, fhall after any fuch bis
or their Conviction or Condemnation, eftfoons commit or perpetrate any of the faid
Offences in Form aorefaid, that then every Such fecond ?ﬁme fhall be adjudyed
Felony without Bencfit of the Clergy, faving to all Perfons other than the faid
Offenders, and fuch as Clain to their Ofes, all fuch Rights, &e. which they fhall
bave 10 cmy the Hereditaments o* any fuch Perfon, fo as is aforefaid conviited
or attainted, at any Time before, &c. faving alfo the Dower of Juch Offender
Wife, and the Right of his Heir.

Sect. 15, And it is farther cnadted by the {aid Starute, Par. 1o That
all Fuftices of Oyer and Terminer, and Fuftices of Afffe, foall have Power
10 inguire of, kear and determine the Qffences aforefaid.

Bbb Sett,
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Sed. 16, But it is provided, Par. 9, 12 & 16, That this 4% or any
Thing thercin contained, fhall not extend 1o any Ordinary, or bis Commiffary, &e.
for patting their Seal of Office to any Will 10 be exhibited unto them, not hnow-
ing the fame to be falfe, or forged, or for writing of the faid Will, or probibiting
of the fame, nor to any Proctor, &c. of any Ecclefiafiical Court, for the Viri-
sing, fetting forth, or Pleading of any Proxy made according to 1he Erclefiaftical
Law,&w. for the Appearance of any Perfon being cited to appear in fuch Court 5
nor 1o any Archdeacon, or Official, for putting their anthentick Seal to the Jaid
Proxy or Proxies, mor to any Ecclefiaftical Fudge for admitting the Jame ; nor
to any Perfon who fbll plead or foew “forth any Deed or Weiting exenplified
under the great Seal of England, or under the Seal of any other authentick (. urt
of this Realms nor to any Perfon who fhall canfe any Seal of any Conrt to be
Jet to any fuch Deed, Charter, or Writing enrolled, not knowing the fame 10 (g
falfe or forged.

In the Conftruttion of this Statute, the following Points have been

holden,

Seét. 17. L That a falfe Cuftomary of a Copyhold Manor, made in

Parchment under the Seals of feveral Tenants of the Manor, and contain-
Dy.322. Pl ing in it divers falfe Coftoms, apparently rending to the Difherifion of
3 Leon. 108, the Lord, and falfly pretending by its Title to be fet forth by the Confent
" ofall the Tenants, and Allowance of the Lord, is within the firlt Branch
of Forgery mentioned in the Statute, as being a fealed Writing made

to the Intent to molelt the Inheritance of the Lord.

Se. 18. II, That the Fosgery of a Leale for Years, or of a Grant of
3fof170. 2 Rent-Charge for Years, in the Name of one who is feized of a Free-
Ney4»  hold or Inhericance, is alfo within the faid firft Branch of the Statute,

becaufe the faid Branch is penned in general Words extending to any
Moleftation whatfoever of fuch Eftate, without mentioning any Eftate
or Intereft, in the Claim whereof fuch Moleftation hall confilt; and from
this Ground it follows, That thofe Words in the fecond Branch of Fore
3Inft. 170, gery mentioned in the Statuie, o the Intent that any Perfon fhall clainme any
Noysz.  Eftate or Intereft [far Term of Years, &c. are meant only of fuch Forgerics
which relate to fuch an Eftate or Intereft in effe before.
Setf. 1g9. liL. That the Forgery of a Will in Writing of oue poffel-
fed of fuch an Eftate, mentioning a Bequeft thereof, is within the faid
Dy.jo1. PI, fecond Branch of the Statute, as being a falfe Writing, made to the In-
45 tent that fome Perfon may claim an Eftate for Years; notwithftanding the
faid Branch makes no exprefs Mention of a Will, as the firft doth.
s Leon. 170.  Se 20. IV. That the Forgery of a Leafe of Lands in Ireland is not
within either of the Branches of the Statute.

Sei?. 21. V. That the Forgery of a Deed containing a Gift of mere

perfonal Chartels, is alfo no way within the Statute, the Words where-

3Leon. 170, Of to this Purpofe are, If any Perfon fhall forge any Obligation or Bil] Ob-
ligatory, or any Acqusttapce, Releafo, or other Difeharge of any Debt, Acconnt,
Attion, Swit, Demand, or otber Thing perfonal.

Sett. 22. VL That the Forgery of a Statute-Merchant, or of 2 Recog-
SeeCh. 42, & nizancein the Nature of a Statute-Staple, by acknowledging them in the
62. Name of another are within the Statute, as being Obligations, becaufe
15 Hy.5.0. they mult have the Seal of the Party, by the exprefs Words of the Sta-
;IRoi-A-«;GG- tures, which appoint in what Manaer fuch Statute or Recognizance (hall
Con.3 Infr. - be taken: But that the Forgery of the Statute-Staple is no way within the
171 Statute, becaufe it needeth not the Séal of the Party, but only the Seal

of the Staple provided for it,

Set,
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Setf. 23. VIL That he who is truly informed by another, thar a
Deed is forged, is in danger of the Statute if he afterwards publith the ; 1ast. 151
{ame to be true 5 notwithitanding the Words of the Statute be, If any
one fhall publifh, &c. fuch falfe and forged Deed, &c. knowing the fame 1o be
falfe or forged.

Secf. 24. VIIL That the double Damages to be awarded to the Party 3ot 17s.
grieved by a forged Releafe of an Obligation, & fhall be governed
by the Penalty, and not by the true Debt appearing in the Condition.

Sett. 25. 1X That one who hath been convitted of publithing a
forged Deed, may become guilty of Felony by forging another Deed af-
terwards, as well as by publithing any fuch Deed, notwithftanding the
fecond Offenice be not of the very fame Nature with the firft; for the
Words of the Statate are, If any Perfon being convigied or condemmed of
any of the Offences aforefaid, &c. fhall, after any fuch Conviion or Condern-
nation, eftfoons commit any of the faid Offences.

Seit. 26.  X. That notwithftanding it be neceffary in every Profecu-
tion upon the Statute {triCtly to purlue the very Words of it, ( for which s Keb. 356
Caule it hath been refolved, That an Indi¢tment, fetting forth the For- js-. '
gcg of a Writing indented, without adding, that it was fealed, is in- 3 Il 6o,
fuflicient 5 ) yet there is no Neceffity that the Tran(lation of fuch Words | ret. ,'1;,9'
be made in proper claffical Latin, fo that it be intelligible; and upon 2Levia 2ar.
this Ground it hath been adjudged, That an Indidment, (etting forth f;f‘}gff‘ of
that the Defendant fiper Caput fienm proprium did forge, &ve. meaning s eb. 12,
thereby to exprefs that he did it of hi> own Head, is (ufficient. 28 S0L53 2.

Se. 27. XL That upon an Indi@tment of Trefpafs, Forgery and §y s me:
Publication of a2 Deed, 2 Verdict finding the Defendant guilty de Tranf- ,{.oin. o,
greffione & Forgeria predillic prout fuperins in Indictamento fupponitur, is (uf- 221.
ficicat, becaule thofe Words de Tranfgreffione predict include the whole: 3 Ksb- 353
Alfo perhaps {uch a Verdit my be {ufhcient for another Reafon, becaufe
the Offence is equally within the Statute, and the Punifbment the very
fame, whether the Party be guilty both of the Forgery and Publication,
or of one of them only.

3intt 172,

CHAP LXXL

Of Cheats.

F Cheats punifhable by publick Profecution, there are two Kinds,

1. By the Common Law.
2, By the Statute.
* 3 Rol.Re.
Sec. v. And firlt it feemeth, That thofe which are punifhable at ot
Common Law, may in general be defcribed to be deceitful Pra&ices, in 49‘;- Ja. 597,
defrauding or endeavouring to defraud another of his known Right by 2Rel. Abss
Means of fome artful Device, contrary to the plain Rules of common fif(;;,"s 9
Honefty; as by 2 Playing with falfe Dice; or by b caufing an illiterate Par, Cat. 6.

Perfon to execute 2 Deed to his Prejudice, by readng it over to him in 1:1;?:;; Fo
VWords T
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Words different from thofe in which it was written; or by 2 perfwading
a Woman to execute Writings to another, as her Truftee upon an intend-
ed Marriage, which in Truth contained no fuch Thing, bur only a2 War-
rant of Attorney to confefs a Judgment, & or by ® {upprefling a Will.
or by ©levying a Fine in another’s Name, or ¢ {uing out an Execution
upon a Judgment for him, or acknowledging an Ad&ion in his Name
without his Privity, and againft his Will 5 in which Cafes, by fome good
¢ Opinions, the Record may be vacated.

Secf. 2. 1t f feemeth to be the better Opinton, That the deceitful re-
ceiving of Money from one Man to another’s Ule, upen a falfe Pretence
of having a Meffage and Order to that Purpofe, is not punifhable by a
criminal Profecation, becaufe it is accompanied with no manger of artful
Contrivance, but wholly depends on a bare naked Lie; and it is faid ro
be needlefs to provide fevere Laws for fuch Mifchiefs, againft which
common Prodence and Caution may be a {ufficient Security.

Seit. 3. Some of the above mentioned Offences are punifbable, not
only with Fine and Imprifonment, but alfo with fasther infamous Puoifh-
ment, (as cheating with falle Dice, efpecially if the Offender be a com-
mon Gamefter) others are punifhable with Fine and Imprifonment only,
by the Diferetion of the Fudgcs, which is regulated by the Circum-
ftances of each particular Cafe; and fome of them are made Felonies by
21 Jac. 1. 26. as appeareth from Chapter 45.

Sef. 4. Offences of this Kind by Statute depend upon 33 H. 8. 1. by
which it is enatted, That if any Perfon or Perfons fhall falfly and deceisfully
obtain or get into his or their Hands or Poffffion, any Money, Goods, Chat-
tels, Jewels, or other Things of any other Perfon or Perfons, by Colour and
Means of any privy falfe Token, or couwnterfeit Lester made in another Man's
Name, to a fpecial Friond or Acquaintance, for the obtaining of Money, &c.
from fuch Perfon, and fhall be thereof comvitked, by Witne[s taken before the
Lord Chancellor, or before the Fuftices of Affize, or before the Fuflices of Peace of
any County, City, Borough, Town, or Franchife in their general Sefftons, or by
Attion in any of the King's Courts of Record, every fuch Offtnder fhall fuffer
Juch Punifbment, by Inprifonment, fetting upon the Pillory, or otherwife by any
corporal Pain, except Pains of Death, as (ball be appointed by thofe before whom
be fhall be fo convil¥.

Seff. 5. And itis farther ena@ed by the faid Statute, That ar well the
Fuftices of Affize for the Time being, as alfo two Fuflices of Peace in the fame
County, whereof the one to be of the Quosum, may call and convene by Procefs,
or otherwife, to the faid Affizes, or general Seffions, any Perfon being fufpeifed
af any of the Offences aforefaid, and to commit or bail him 31l the wext Affizes
or gemeral Seffione, &c.

Sect. 6. Sir Edward Coke is of Opinion, That the Offender cannot be
fined in a Profecution upoen this Statute, becaufe it is exprelly ordained,
That {ome corporal Punithment thall be inflited, and no other is men-
tioned ; however, there is a Precedent in Croke’s Reports, by which it ap-
pears, That one conviéted on fuch a Profecution hath been adjudged not
only to ftand on the Pillory, but alfo to pay a Fine of five hundred
Pounds, and to be bound with good Sureties to his good Behaviour.

CHAP.



Chap.72. Of Confpiracy. 189

CHAP? LXXIL
Of Confpiracy.

OR the better Underftanding of the Nature of Confpiracy, 1 fhall
F confider the following Particulars:

t. Who may be faid to be guilty of it.
2. In what Manner fuch Offenders are to be punifhed.

Se2. 1. As to the firlt Point, there can be no better Rule chan the 5 o1, 562
Statute of 33, or rvather a1 Ed. 1. the Intent whereof was to make a fi-
nal Definition of Confpirators, to which Parpofe it declareth, That Con-
Jpirators be they that to confeder or bind themfelves by Oash, Covenant, or other
Alliance, thas every of them fball aid and beer the other falfly and malicionfl
to indi, or canfe to indi, or falfly to move and maimtain Pleas, Md-a!f&
Juch as canfe Children within Age to appeal Men of Felony, whereby they are ime
prifoned and fore grieved s and fuch as vetain Men in the Country with Liveries
or Fees for to maintain their malitions Enterprizes : And thir extendeth as well
to the Takers as to the Givers, And Stewards and Bailiffs of great Lavds,
wha by their Seigmiory, Office, or Power, undertake to bear or maintain Duar-
rels, Pleas, or Debates that concern other Parties than fuch as teuch the Eftate
of their Lords or themfelves.

Se. 2. From this Definition of Confpirators it {eems clearly to fol-
low, That not only thofe who a@ually caufe an innocent Man to be in-
dited, and alfo to be tried upon the Indictment, whereupon he is Jaw-
fully acquitted, are properly Confpirators, but that thofe alfo are guilty
of this Offence, who barely confpire to indit a Man fallly and mali-
cioufly, whether they do any Act in Profecution of fuch Confpiracy or
not; for the Words of the Statute feem exprefly to include all fuch Con-
federacies nader the Notion of Confpiracy, where there be any Profecn-
tion thereof or not; and if fuch 2 Confederacy be within the Letter of
the Statute, there {eems to be no Manner of Reafon to fay, That they are
not alfo within the Meaning of it, fince it is a high Contempt of the
Law, barely to engage in {uch an Aflociation to abufe it, to ferve the
Purpofes of Oppreffion and Injuftice; neither can it be a fevere Conftruc-
tion which will bring a Crime fo evidently contrary to the firft Princi-
ples of common Honefty, within the Meaning of 2 Law, the Words
whereof do plainly feem to extend to it. And therefore I cannot but
queftion the Accuracy of that Defcription of Confpiracy which is given
in the third Inflitute, whereby the lawful Acquittal of the Party grieved 3 b 143,
is required to make the Offenders guilty of this Crime. It is true indeed,
That a bare Confpiracy to- indi& a Man will not maintain a Writ of
Coifpiracy at the Suit of the Party grieved, becaufe it doth not do him FNBrrad
any atual Damage ; alfo it muft be confeffed, That it is often laid down ; Day. Aur.
as a general Rule, and taken for granted, That no fuch Confpiracy is a 211, =
good Foundation for fuch a Writ, unlels the Plaintiff be lawfully ac- SECITIA
quitted 3 and it is certain, That there is no formed Writ of Coafpiracy in 174, 8 0.
the Regifter for a malicions Indi¢tment or Appeal 5 but what fuppofes {uch 175. A-

IO g o Coro,
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Appest 68. IndiGment ot Appeal to have been attually brought, and the Party to
1 Rol &b have been legally difcharged ; from whence it follows, That no one can
inpls. have the Benefit of any {uch Writ in the Regifter, who upon a falle*Ac-
.“(‘:'iol"- > cofation, is put to the Trouble and Vexation of being apprehended, ex-
Regit 134, amined, or committed, & without being ever indicted or appealed,
1 Jon.93 94. However it is certain, That an Acquittal by Verdi&t is not always necef-

fary to maintain fuch a Writ, for it appears by the Regifter it felf, That

where one brought fuch a Writ in the ufual Form, having it io the

Words quonfgue acquictatns fuiffet, &-c. againft one who had been nonfuited

in a malicions Appeal of Felony brought againft him. his Writ was

abated, becanfe fuch a Nonfuit would not make good the Words gwoxf-

que acquictatns fuiffet, and yet he afterwards brought 2 new Writ, where-
Bro. Coro. 6. 10 he vfed the Words guictws receffit, inBcad of arqguictatus fuiffer, and re-
%6, covered- And why may not a new Writ as well be formed in any other
Regift.134 b. Cale, which is as much within the Mifchief of the Starute as this? Or
Ses 5. 8. C. what Colonr can there be to fay, That the walicions piuting of a Man
3.0 1.a. tothe unreafonable Charge, Scandal, and Trouble, of a criminal Profe-
497, 562 cution, which- is fo palpably groundle(s, 28 not to have Probability e-

ngggh to induce a Grand Jury to find an Indikment, foould not be ag

good a Foundation of Complaint, and a Grievance as much within the

Meaning of the Statute, asthe puiting one to the Charge and Vexation of

a groundlefs A&ion, either in 2 Temporal or Spiritual Court, for which
« Regilt. 134. it appears by the # Reﬁi&cr, That 2 Writ of Con{piracy doth lie without
;:N'I?-‘ 168 making Ule cither of the Words acquietatus recefft, or quictus fuilfere Neither
2 Int o5.. can it be faid, That the Opinion I contend for is wholl unfupported by
1Keb 254 Authority, as appears from the Paulter’s Cafe in P Coke's ninth Report.
v o Co. 56. b. However, fince it i¢ cevtain, That an ¢ A&ion on the Cafe in the Nature
< 1Jongs,94 OF fuch Writ doth lie for a falfe and malicious Profecution, for any
é!':ogi to7. Crime, whether capital, or not capital, tho’ it do not proceed to an ac-
114, ' tual Indi@ment, or Appeal, and that the fame Damages may be reco-
Palm. 315, vered in fuch A@ion, asin a Writ of Confpiracy, it hath been thoughe
359, Jr 139 paediefs to inguire, whether fuch Writ may be maintained for fuch a
Luch 79. Profecution, or not. But howfoever the Law may ftand in Relation to
Cro. Co-15- Writs of Confpiracy, there feems to be no manner of Reafon that the
236 137 ftated Form of fuch Writs thould any way reftrain a Proceeding by way
1 Bulf 270, of Indictment or Information againft Perfops which are apparently
+Rol Re.0p. Within both the Letter and Meaning of the Statote,  Alfo it feems cer-
1Rol. A11s, tain, That a Man may not only be condemned to the Pillory, but alfo
l:i' e to be branded for a falfe and ‘malicicus Accufations but fince it doth
2 ;:m;;.‘*“ not appear to have been folemnly refolved, that fuch an Offender is in-
Rsy 135,180 diQable upon the Statute, it feems to be more fafe and advifeable to
Con. 1 Bull: ground an Indi@ment of this Kind upon the Common Law, than upon
Yelv. 116, the Statate, fince there can be noDoubt, but that ali Confederacies what-
g;tté?sw;ﬁ foever, wrongfully to prejudice a third Perfon, are highly criminal at
9Co.s7.n Common Law, as where divers Perfons confederate d ogether by indi-
4 Levin 2, Y6& Means to impoverifh a third Perfon, or ¢ fallly and malicioufly to

116, charge.a Man with being the reputed Fatber of a Baftard-Child, or to

e 7+ maintain one another in any Matter, whether it be true or falle.

¢ ; Levin. 6 1 Mad. 185, (86. 1 Sid. 68. 1Keb 254, 27 Al 4g 9Co.56.b. 2Rol Ab.77.PL2, 3.
Sce Moore 788 Satk p74. 1 Vent. ja3, 304. 6 Mod. 185,

Sel?. 3. Neither doth it feem to be any Juftification of a Confede-
racy to carry on 2 falfe and maticious Profecution, That the Indiltment

or Appeal, which was preferred, or intended to be preferred, in Purluance
3 of
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of it, was @ infufficient, or that the Court wherein the Profecution was * Palm. 4.
carried on, or defigned to be cacried on, had no Jurifdidion of the E,ff:"i;,;“
Caufe, or that the Matrer of the Indictment did import no Maonér of 1 Rol. Ab.
¥ Scandal, fo that the Party grieved was in Truth in no Daoger of lofing it Pl 2.

. . Ta. . . . . R 1 Rol. Ab,
either his Life, Liberty, or Reputation 5 for notw:thﬂand!r;g the Injury ,,\ P 5.
intended to the Party again(t whom fuch a Confederacy is formed, may ¢ Co.26. b.

. . TIPS 27 Yelvgg, 117,
perhaps be inconfiderable ; yar the Affociacion to pervert the Law in o #"1)
order to procure ity {erms to be a Crime of a very high Nature, and : Bult, 274,
juftly to deferve the Relentment of the Law. oo Jaczs7
1 Ro! Rep, 109, PRegifa3qe F N.B. na6f. 3AMLPLIg 11 H 7 25.b,28.a. 1 Rol Ab. 112, PL to.

a Mod. 52, 306, Coa. 1 Keb, 881

Sec?. 4. Neither ¢ is It any Plea for one who is profecuted for fuch <9 Co. 55.b.
an unlawful Confederacy, That nothing more was intended by him, but ?f'(;‘n’f'zi go
only to give his Teftimony in a legal Courfe of Juftice againft the Party to o1, 92. e
whole Prejudice {uch Confederacy is fuppofed to have been formed g for < El 7o,
notwithftanding it may be faid, That it would be a great Difcourage- | Leon 1o7.
wens to legal Proceedings to make Perfons liable to a criminal Profecn- * Re! Ab.
tion, for barely intending to give their Evidence, and it would be a pre- H_’;P’,"’l‘l';‘_
judging of 2 Caufe to try the Truth of the Teftimony intended to be PL7.
given in it before the Caufe it {elf is determined 5 yet the Law will racher Winch- 28,
venture this Milchief, than fuffer fo flagrant a Villany to go unpunifhed. Liich.ro, s0.
However if there be any Probability, That the principal Caufe will ever Con. 1 Role
be tried, it feems proper to apply to the Court to flay the Trial of the p_j{;fl;"";l:lj'_:.:
Confederacy 1ill the Merits of the principal Caufe be determined. 27H.8. 22.b.

Se. §.  Yet itd fcemeth to be certain, That no one is liable to any N "A%m??-
Profecution whatfoever, in vefpeét of any Verdi& given by him in a gH 6 4o b.
criminal Matter, either upon 2 Grand or Petit Jury 5 for fince the Safety Bridgm. 130,
of the Innocent, and Punifhment of the Guilty, doth (o much depend 3% . ., ..
npon the fair and upright Proceeding of Jurors, it is of the ntmoft Con- 47E 3. 170,
fequence, that they thould be as little as pofiible under the Influence of Yy ‘?‘r’- o
any Paffion what(oever. And therefore, left they fhould be biafied with 7 N. 8. 1rs.
the Fear ot being harraffed by a vexatious Suit, for alting according to < 4.
their Confciences, (the Danger of which mighe eafily be infinuated, where §?p'_{cf,;;
powerful Men are warmly engaged in a Caofe, und througaly prepol: 17;. '
fefled of the Juftice of the Side which they efpoufe) the Law will not leave
any Poffibility for a Protecution of this Kind. It is true indeed, the Ju-
rors were formerly fometimes queftioned in the Star-Chamber, for their c
Partiality in finding 2 manifeft Offender not guilty, but this was always {f,ugﬁ”,’,’s‘f
thought a very great Grievance; and furcly as the Law is now fettled by
Bufbel's Cale, there is no Kind of Proceedm% againft Jorors in refped of
their Verdiéts in criminal Matters allowed of at this Day. As to theOb-
je@ion, That an Attaint lies againit a Jury for a falfe Verdilt in a civil v.N. B, 105,
Caufe,and that there is a3 much Reafon to allow of it in 2 criminal ong g 196,
it may be anfwered, That in an Attaint, a Man’s Property only is
bronghkt into Queftion 2 fecond time, and not his Liberty or {ifq and
alfo it may be generally prelumed, That a Jury is likely to be equally in-

Buenced with the Fear of an Attaint from either of the contending Par-
ties, whereas if any fuch Examinations of their Proceedings were allow-
ed in criminal Caufes, they might be often in great Danger of one Side,
by incurring the Refentment of a powerfn] Profecutor, and provoking
him to call their Condu& into Queftion for their fuppofed Partiality ; bue
they could bave little to fear from an injured Criminal, who wonld

feldom be in Circumltances to mske his Profecurion formidable.
Se&.
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12 Co, 24 Se. 6. And as the Law has exempted Jurors from the Danger of in-
See V:ughm curring any Panithment in refpet of their Verdi@ts in criminal Caufes, je
12 B3, 18, hath alfo freed the Judges of all Courts of Record from all Profecutions
;tpl;i%t-é?—-- whatfoever, except in the Parliament, for any Thing done by them open-
€73 1y in fach Coures as Judges. For the Authority of a Government can-
pot be maintained, unlels che greate(t Credit be given to-thofe who are
fo highly intrufted with the Adminiftration of Publick Jafkice; and ie
would be impoflible for them to keep up in the People that Veneration
of their Per{ons, and Submiffion to their Judgments, withouot which it is
impoffible to execute the Laws with Vigour and Succefs, if they fhould
be continually expofed to the Profecutions of thofe whofe Pastiality to
their own Gaufes would induce them to think themfelves injured.  Yet
12 Co.24. if 2 Judge will fo far forget the Dignity and Honour of his Poft, as to
turn Sollicitor in a Canfe which he is to judge, and privately and extra-
judicially tamper with Witneffes, or labour Jurors, he hath no Reafon
to complain, if he be dealt with according to the fame Capacity, to

which he fo balely degrades himfeif.

Sect. 7. It appears not only from the Words of the Statute, but allo
from the plain Reafon of the T[!:ing, That no Confederacy what{oever to
maintain a Suit can come within the Danger of the Statute, unlefs it be

s Rol. Ab.  both falle and malicious; for it would be a moft dangerous Difcourage-

1r.PL6.rrs ment of all legal Profecutions, if thofe who engage in them upon a pro-

5L, "5 bable Ground, thould be in Danger of being found guilty of fo heinous

' a Crime upon their not being able to bring their Suits to their intended

Bro.Coro 89. Effect 5 and from hence it clearly follows, that if the Defendants to an

f;'k,%‘;,;’_" Indi@ment or Appeal in Murder be found guilty of Homicide fe defen-

denndo, or by Mifadventare, or get off by pleading the King’s Pardon,

their Profecutors are in no Danger of being punifhed as Confpirators’.

And from the fame Ground it alfo follows, That if the Defendants in a

Wit of Confpiracy can thew a probable Caufe of Sufpicion, they fhall

be difcharged 5 as where being accufed of a Confpiracy for indicting a Per-

t Leon. 107. fon of Larceny, they can fhew that aLarccng was committed at foch a

Gro. BL 134 Time and Place, and that the Pasty charged by them for fuch Larceny

was found by them st the fame Time and Place, with fufpicious Gircum-

Keftw. 81.b. frances ; or where Perfons being charged with a Confpiracy for indi&ting

ol 5.11. another for felonioully carrying away a VWoman, with great Violence

and Numbers, are able to prove that they faw the Perfons whom they fo

accufed riding armed in a warlike Manner, and following after thofe who

in Truth a@ually did the Felony, and that it was the common Report of

2o fl 7.5 the Country that they were all of the Company. But fome have faid,

Cro.Eb 134, That there is a Neceflity to plead fuch Matter {pecially, and that it can-
1 Leon. 107 pot be given in Evidence on the General Ifue.

s ﬁr'_‘},f > G 8. It plainly appears from the Words of the Statute, That one

$.P.C.173. Perfon alone cannot be guilty of Confpiracy within the Purpore of it;

ﬁ‘ 2'{:‘5']” from whence it follows, That if all the Defendants who aré profecuted

zor. " for fuch a Confpiracy be acquitted but one, the ¢ Acquittal of the reft

s Mod. 22, is the Acquittal of that one alfo; alfo upon the fame Ground it hath

233 1r; been holden, That no fuch Profecution is maintainable againta ® Husband

P.s.u2  and Wife only, becaufe they are efteemed but'as one Perfon in Law, and

Pl o are prefumed to have but one Will.  But it is certain, Thatan A&ion on

b38Ed. 3 3. the © Cafe in the Nature of a Confpiracy may be brought againft one

S P Corpg s ODIY: Alfod it hath been refolved, That if fuch an Aétion be brought

<y Rol. Ab. 11y, PL ¢. r32. Pl g E.N,B.116: Cro. Ja 194, Cro. Ca 239 3 Mod- 220 4 1 Rol Ab,
210 PL 5. 1r2, Plg. Cra ElL 7o1. 6Med. 170, 1 Saund. 228. Raymond i80. 2 Keb. 49;. ]
3 againft
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g ain(t feveral Perfons, and all but one be acquitted, yet Judgment may
be given againft that one only.

Seif. 9. As to the fecond Point, wiz. In what manner Offenders of
this Nature are to be punifhed, it is clear, That thofe who are conviced
of Confpiracy at the Suit of the € Party (hall only have Judgment of
Fine and Imprifonment, and to render to the Plaintiff his Damages. Alfo
it is certain, That he who is convited at the Suit of the f King, of a Con-
fpiracy to accufe another of a Matrer which may touch his Life, fhall
havé i’udgmcnt that he fhall Iofe the Freedom and Franchile of the Law,
( whereby he is difabled to be put wpon any Jury, or to be fworn as a
Witnefs, or even to appear in Perfon in any of the King's Courts;) and
alfo that his Houfes, Lands, and Goods, thall be feized into the King’s
Hands, and bis Houles and Lands eftreped and wafted, his Trees rooted up
and arrafed, and his Body imprifoned. And this is commeonly called 2
villainous fudgment, and is given by the Common Law, and not by any
Statate, and i3 faid generally in {ome 8 Books, to be the proper Judg-
ment upon every Convidtion of Confpiracy, at the Suit of the King,
without any Reltrition to {uch as endangered the Life of the rartys
but I do not find thss Point any where fectled,

C HAPDP LXXIIL
Of Libels.

]N‘ treating of Libels, 1 (hall confider,

1. What fhall be faid to be a Libel,
3. Who are liable to be punifhed for it
3. In what Manner they are to be punifhed.

Seii. 1. As to the firlk Point it feemeth, That a Libel in a ftri
Senfe is taken for a malicious Defamation, exprefled either in Printing or
Writing, and tending either to blacken the Memory of one who isdead,
or the Reputation of one who is alive, and to expofe him to publick
Hatred, Centempt or Ridicule.

Sei. 2. Bat it isfaid, That in a larger Senfe the Notion of a Libel
may be applied to any Defamation whatfoever, exprefled eicher by Signs
or Picares, as by fixtog up a Gallows againft a Man's Duor, or by pain-
ting him ina thamefa! and ignominious Manner.

Sett. 3. And fince the chief Caule for which the Law fo feverely pu-
nifhes 2il Offences of this Nature, is the dire®t Tendency of them to 2
Breach of Publick Peace, by provoking the Parties injured, and their
Friends and Families to Adls of Revenge, which. ic would be impoffible to
reftrain by the feverelt Laws, were there no Redrefs from Publick Juftice
for Injuries of this kind, which of all others are mo(t {enfibly fele; and
fince the plain Meaning of fuch Scandal as is exprefled by Signs or Pi-
@ures, is as obvious to common Senfe, and as eafily underftood by
every common Capacity, and altogether as proveking, as that' which is
exprefltd by Writing or Printing, why fhould 1t not beequally criminal?

Seff. 4. Aund from the {ime Ground it feemeth alfo clearty to follow,
That fuch Scandal as is exprefied in a feoffing and ironicat Manner,
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makes a Witing as properly a Libel, as that which is exprefled in di-
re@ Termss as where a Writing, in a taunting Maoner reckoning u
feveral Adls of publick Charity done by one, {ays, You will not play
Few, wor the Hypocrite, and fo goes on in a Strain of Ridicole to infinuate,
that what he did was owing to his Vain-Glory 5 or where a Writing,
pretending to recommend to one the Charaers of feveral great Men
for his Imitation, inftead of taking Notice of what they are Eenerally
elteemed famous for, pitched on {uch Qualities only which their Ene-
mies charge them with the Want of, as by propofing {uch a one to be
Brown's Cafe. imitated for his Courage, who is known to be a great Statefman, but no
Soldier, and another to be imirated for bis Learning, who is known to
be a great General, but no Scholar, &, which Kind of Writing is as
well underftood to mean only to upbraid the Parties with the Want of
thefe Qualities, asif it had dire@tly and exprefly done fo.
Sef. 5. And from the fame Foundation it hath alfo been refolved,
That a Defamatory Writing expre(fing only one or two Letters of a Name,
in foch a Manner, that from what goes before and follows after, it muft
needs be underftood to fignify fuch 2 particular Perfon, in the plain, ob-
Hurt's cafe, Vious, and patural Conftru@ion of the whole, and would be perfect Non-
Inns.: 12 fence if ftrained to any other Meaning, is as properly a Libel, as if it
"% had exprefled the whole Name at large 5 for it brings the utmoft Con-
tempt upon the Law, to {uffer its Juftice to be eluded by fuch erifling
Evafions : And it is a ridiculons Abfurdiry to fay, That 2 Writing which
is under{tood by every the meaneflt Capacity, cannot pollibly be under-
ftood by a Judge and Jury.
$Co 12, 6. Seif. 6.  And from the fame Ground it farcher doth appear, That it is
g‘.’:’- 23 far from being a Juftification of a Libel, that the Contents thereof are
%7 true, or that the Perfon upon whom it is made, had a bad Reputation,
fince the greater Appearence.there is of Troth in any malicioys Inve&ive,
fo much the more provoking it is.
¢ Co. 115, Set?. 9. Nor can there be any Doubt, but that a Writing which de-
fames private Perfons only, is as much a Libel as that which defames
Perfons introfted with a Publick Capacity, inalmuch as it manife(tly
tends to create il] Bjood, and to caule a Difturbance of the Publick Peace
¢ Rol.Re.86. However it is certain, That it is a very high Aggravation of a Libel that
it tends to {candalize the Government, by refle@ing on thofe who are in-
trufted with the Adminiftration of Publick Affairs, which doth not only
endanger the Publick Peace, as all other Libels do, by Qirring vp the
Parties immediately concerned in it to Adls of Revenge, but alfo has a di-
rett Tendency to breed in the People a Diflike of their Governors, and
incline them to Fa&ion and Sedition.
Sef7. 8. But it hath been refolved, That no falfe or {candalous Mat-
".S',g-w- 240. ter contained in 22 Petition to a Committee of Parliament, or in b Arti-
LSt 1. cles of the Peace exhibited to Juftices of Peace, or in any other ¢ Pro-
2 Keb. 832.  ceeding in a regolar Courfe of Juftice, will make the Complaint amount
; ?J&r":;'sb' to a Libel; for it wonld be a great Difcouragement to Suitors to fubjed
et 37.  them to publick Profecutions, in refpect of their Applications to a Counrt
of Jultice. And the chief Intention of the Law in prohibiting Perfons
to revenge themfelves by Libels, or any other private Manner, is to re-
ftrain them from endeavouring to make themfelves their own Judges,
“: * Keb. o and to oblige them to refer the Decifion of their Grievances, to thofe
bt " whom the Law has appointed to determine them. Allo 4 it feemcth to
have been holden by {ome, That no Want of Jurifdi@ion in the Court,
to which (uch a2 Complajac thall be exhibited, will make it a Libel, be-
4 canfe
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caufe the Miftake of the proper Court is not imputable to the Party,but

to his Counfel. Yet if it fhall manifeltly appear from the whole Cir-
comftances of the Cafe, That a Profecution 15 entirely falfe, malicions,

and groundtefs, and commenced, not with a Defign to go through. with

it, but only to expofe the Defendant’s Charater under the Shew of a le-

gal Proceeding ; I cannot [ee any Reafon why fuch a Mockery of Publick

Juftice hould not rather aggravate the Offence, that make it ceafe to be

one, and make fuch Scandal a good Ground of an Inditment at the Suit

of the King; as it makes the Malice of their Proceeding a good Founda- set Danv.
tion of an A&ion on the Cale at the Suit of the Part(y, whether the Court Ab. 203,200,
had a Juri{diction of the Caule or not. But it is {aid, That no Prefent- :;:?,f,;;,,?
ment of a Grand Jury can be a Libel, not only becanfe Perfons who are Chapter of
fuppofed to be returned withont their own feeking, and are fworn toat Smipirér.
impartially, fhall be prefumed to have proper Evidence for what they

do, but alfo becaufe it would be of the utmoft ill Confequence any way

to difcourage them from making their Inquirics with that Freedom and Moore 627-
Readinefs which the Publick Good requires. For which Confiderations,
it feems reafonable to exempt them from the Fear of any Kind of Prole-
cution in relpec of their Inquiries, as hath been thewn more at large in
the Chapter of Confpiracy. _

Sett. 9. However it feems clear, That no Writing whatfoever is to
be efteemed a Libel, unlefs it reflett upon fome particular Petfon ; and
it feems, That a Writing full of obfcene Ribaldrf, without any Kind of
Reflection upoun any one, is not punifable at all by any Profecution at g, . ..
Common Law, as I have heard it agreed in the Court of Kings Bench'y tr comcerning
yet it feems, That the Author may be bound to his good Behaviour, as a 3"';5? ,;:,- thé
fcandalous Perlon of evil Fame. S

Sect. 10.  As to the fecond Point, #iz. Who are liable to be punifhed
for a Libel, it is certain that not only he who compofes, or procures an- s Co-59.0.
other to compoflk it, but alfo that he who publithes, or procures another é‘f;’f’“’ 827,
to publifh it, are in Danger of being punifhed for it; and it is faid, not
to Ee material whether he who dilperfes a Libel knew any Thing of the
Contents or Effe of it or noty for nothing could be more cafy than to Maoare 627.
publifh the moft virulent Papers with the greatelt Security, if the con- C;“BS?C"-
cealing the Puyport of them from an illiterate Publifher wonld make o
him fafe in difperfing them. Alfo it hath been faid, That if lie who hath
cither vead a Libel bimfelf, or hath beard it read by another, do after- Moore 627.
wards malicioufly read or repeat any Part of it, in the Prefence of others, ‘.“(3:'0 ¢ b
or Iend or fhew it to another, he is guilty of an unlawful Publication of e
it. Alfo it hath been holden, That the Copying of a Libél fhall bea 9o 5p &
conclufive Evidence of the Publication of it, unle(s the Party can proye Moot #'3
that he deliveted it to 2 Magiftrate to examine it, in which Cafe the A&
fubfequent is faid to explain the Intention precedent.  But it feems to be g 157
the better Opinion, That he who fir{t wtites a Libel ditated by another, 417 g18,415.
is thereby guilty of making it, and conflequently punifhable for the bare , | Keb. 931
Writing s for it was no Libel till it was reduced to Writing. \Levinz 139-

Setf. 11, Alfo it hath been refolved,  Thar the fending of ag..etter full 32 Co. 4.
of provoking Language to another, without publithing it, is bighly pu- RZ??;?.S,"
nithable ; and if the bare making of a Libel be an Offence, whether it be 1 %id. 270,
publithed or not, as it {eetmeth to be holden in fome ® Books, furely the hﬁ"i:s'
Sending of it to the Party refleCted vpon, malt be 2 much greater Crime, ; 1.4. i
inafmuch as it fo manifeltly tends to 2 Difturbance of the Peace. aTnft. 1o,

Seil. 12, Alfo it feems to be agreed, That be who delivers a Paper o7’y 4 o

full of Refletions ot any Perfon,in Nature of a Pefition to a Commitfee o g::.bsgs. b.
of &b 934
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1 Ssund 133- of Parliament, to any other Perfons except the Members of Parliament,
’II:;E‘;’""I“‘“' may be punithed as the Publifher of a Libel,in relpedt of {uch a Difper-
a5, " fing thereof among thofe who have notling o do with it.

egCosgh S 13 Bautit hath becn refolved, That he who barely reads a Li-
Mosre 813, bel in the Prefence @ of another, without knowing it before to be a Libel,
;ﬁi:’; ;ﬁ‘h or who hearing a Libel read by another, b Jaughs at it, or who € barely
< Moore 627. fays, That {uch a I.ibel is made upon fuch a Perfon, whether he fPeak it
(Vear 30, With or without Malice, or who is only proved to have had a Libelin
+Keb. 5oz, Dis Cuftody, fhall not in refpeét of any fuch At be adjudged the Pub-
'Sk, 8. lifher of it. But the having in one’s Cultody a w-rittcn (;Opy of a Libel
publickly known, is an Evidence of the Publication of it.

Segt. '14. Alfo it hath been holden, That he who repeats Part of a
Libel in Merriment without Malice,and with no Parpofe of Defamation,
is no way punithable buot it feemeth, That the Reafonableaefs of this
Opihion ‘may jultly be queftioned ; for Jefts of this Kind are not o be
endured, and the Injury to the Reputation of the Party grieved isno way
leflened by the Merrinent of him who makes {o light of it.

Secf. 13, But it feemeth to be fettled, That the bare Printing of a
:’é:&jﬁ';, Petition to a Committee of Parliament (which would be a Libel again(t
1Levinz 250. the Party complained of, if it were made for any other Purpofe, than as
18id-414. 3 Complaint in a Courfe of Jultice) and delivering Capies thereof to the
M Members of the Committee, (hall not be look'd upon as the Publication
of a Libel, inafmuch as it is juftified by the Order and Courfe of Procee-
dings in Parliament, whereof the King's Courts will rake judicial Notice.
Cro.Ca.17s, SeF. 16. Asto the third Point, viz. In what manner Offenders of this
&e. Kind are to be punifhed, there feemeth to be no Doubt, but that they
may be condemned to pay {uch Fine, and alfo to (uffer {uch corporal Pu-
nithment, as to the Court in Difcretion thall feem proper, according to

the Heinoufnels of the Crime, and the Circumftances of the Offender,

Maocrs 627,

C HA P LXXIV.
Of the Oﬁmce of keeping a Bawdy- Honfe.

THE Offence of keeping 2 Bawdy-Houfe being of fo grofs a Na-
ture, and there being alfo fo few Queftions relating to it worth con-
fiderioig, 1{hall pafs it over with thefle following Obfervations:
1. That it comes under the Cognizance of the Temporal Law, asa
Kitchen 110, Common Nufatice, not only in refpeét of its endangering the Publick
3 Inft. 205, Prace, by drawing together diffolute and debauched Perfons, but alfo in
relpe@ of its apparent Tendency to corrupt the Manners of both Sexes,
by fuch an open Profe{lion of Lewdnefs.
2. That a Feme-Covert is punifhable for this Offcnce as much as if (he
were fole, as more fully hath been thewn, Chap. 1. Seét. 12.
3. Thata Lodger who keeps only a (ingle Room for the Ufe of Baw-
1Silk, 585, 4y, is indi&able for keeping a Bawdy-Houfe; but that the bare Solli-
citation of Chaltity is not inditable.
4. That Offenders of this Kind are punifhable not only with Fine and
Imprifonment, but alfo with fuch infamous Punifhment as to the Court
in Dilcretion fhall {éem’ proper.

2 CHAP
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C H AP LXXV.
Of Common Nufances.

OFfences under the Degree of capital, more immediately againft the
J Subjeft, not amounting to an aftual Difturbance of the Peace,
which may be committed by private Perfons without any Relation to an
Office, and which are of an inferiour Nature to the fix Kinds o. Offences
laft treared of, being neicher infamous nor grofly (candalous, feem to be
reducible to the following Heads:

1. Such as more immediately affect the Publick.
2. Such as more immediately affe& che laterefts of particalar Perfons.

Offences of this Kind, more immediately affeting the Publick, are four-fold,

1. Common Nufances.

2, Monopolies.

3. Foreftalling, Ingroffing, and Regrating
4. Barratiy.

And firlt of Common Nufances; for the better naderftanding whereof
1 {hall firt confider them in general, and then defcend to thofle relating
to Highways and Publick Houfes, which feem to be the moft remarkable
general Heads of this Offence.

As to Common Nufances in general I fhall confider,

1. What fhall be faid to be a Common Nufarce.
2. How it may be removed.
3. How it may be punifhed.

Sect. 1,  As to the firft Point it feems, That a Common Nuafance may
be defined to be an Offence againft the Publick, either by doing a Thing
which tends to the Annoyance of all the King's Subjects, or by negle&-
ing to do a Thing which the Common Good requires.

Seif. 2. But Annoyances to the Interelts of particular Perfons are not
punifhable by a publick Profecadion 2s Common Nufiances, but are lefe to
be redrelfzd by the private Actions of the Parties aggrieved by them,

Seff. 5. And from hence it clearly follows, That no Indiétment for a
Nufance can be good, which laysit to the Damage of private Perions only ;
as where it accufes a Man of # Surcharging fuch a Common; or of inclofing
fuch a Piece of Ground, wherein the Inhabitants of fuch a Town have a
Right of Common, to the Nulance of all the Inhabitants of fuch 2 Town ;
or of dilturbing a ¢<Water-courfe running to the Mill of §.S. ad graze Dam-
wum §. S. & Tenentinm [woram, without faying omninm Ligeorum Domini
Regis; or of doing a Nufance to a Thing no way appearing to be .ol a
Puablick Nature, ad grave d Dammum, or ¢ Detrimentum, or ¥ commune No-

4 2Ral Ab 83. Pl ar. *5 Mod. re7. 1 RobRe, 4o6. § Kib, 284 Cra El 415. Cro. Ja.
1 Saund. 135 Cre EL 148, 2 Kebo44).
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Of Common INnfances. Book 1.

cuvrentum ommninm Ligeorum Domini Regis prope Inbabitamtinne 3 yet it hath
been refolved, That an Indi@ment for aot repairing a Bridge, by Rea‘on
whereof it was ruinous, #a guod Ligei Domini Regis per eam tranfive nom
poffint, and concluding, ¢d Nocumentam eorundem,is good without uling
the Words ad Nocumentum omninm Ligeorum, &re. for by the King’s liege
People fhall be underftood, all his liege People.

Sed. 4. AMo it is faid, That the Law hath fo tender a Regard for
the Interelts of the King and of Religion, That an Indiétment for doing
a Thing which plainly appeats immediately to tend to the Prejudice of
either of them, is good, though it do not exprefly complain of it a5 a
common Grievance 5 and upon this Ground it hath been refolved, Thae
an [ndict ment for converting theKing's Money to one’s own Ufe is good.
without more. And vpon the fame Foundation alf6 it hath been
holden, That an Indi@ment for breaking and digging up the Wall of the
Church of fuch a Town, ad Nocwmentune Burgi Ligcorum Domini Regir,
is good.

L%eff. 5. Alfo it bath been (aid, That an Indidment of a common
Scold, by the Words communie Rixarrix, which feém to be precifely ne-
ceflary in every Indictment of this Kind, is good, though it conclude
ad commune Nocumentum diverforum inficad of coninm, &e. perbaps for
this Reafon, becaule a common Scold cannot but be a common Nufance,
And opon the like Ground it feems that it may probably be argued, That
an [udictment for laying Logs in the Stream of a navigable publick Ri-
ver, ad Nocumentuz F S, may be maintained, becaufe it cannot but be a
common Nufance. And if the Law be {o in this Cafe, why thould not
alfo an Indi&tment fetting forth a Nu ance toa Way, and exprefly and
uncxceptionably fhewing it to be a Highway, be good, nctwithftanding
it conclude in  Nocumemtum diverforups Ligeorwm, & c. without laying
omninm s for why thould fuch a Conclufion be more neceffary in an In-
ditment for one Kind of Nufance than for any other? And perhaps the
@ Authorities which {eem to contradi& this Opinion, might go upon this
Reafon, That in the Body of the IndiGtment, it did not appear with (uf-
ficient Certainty, whether the Way, wherein the Nufance was alledged,
were a Highway, or only a private Way 3 and therefore that it thall be
intended from the Conclufion of the Indittment, That it was a private
Woay,

Setf. 6, There is no dodbt but that common Bawdy-Houfes are in-
dictable as common Nufances, as hath been more fully thewn in the fore-
going Chapter 5 allo it hath been faid, That all common Stages for Rope-
Dancers, and allo all common Gaminghoofes, are Nufances in the Eye
of the Law, not only becaofe they are great Tem; tations to 1dlenefs, bue
alfo becaufe they are apt to draw together great Numbers of diforderly
Perfons, which cannot but be very inconvenient to the Neighbourhood,

3. 7. Alfo it hath been holden, That a common Play-houfe may
be a Nufance, if it draw togethier fuch Numbers of Coaches or People,
&re. as prove generally inconvenient to the Places adjacent 5 and it feems
to be 2 proper Diftintion between Play-houfes and the Nufances men-
tioned in the foregoing Section, That Plry-houfes having been originally
inftituted with a Tandable Defign of recomménding Virtue to the Imirta-
tion of the People. and expoling Vice and Folly, afe not Nufances in
their own Nature, but may only become fuch by Aecident, whereas the
otlers cannot but be Nufances.

Sect. 8. 1t hath been refolved, That neither an old nor a new 2 Dove-
cote, whetlier it were erected by the Lord of a Manor, or one of hig

1 Tenams,
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Tenants, i5 a common Nufancey for if a Dove.cote were 2 commpn Nii- 265 E. «.
{ance, it could never become lavful by any L cence or Prefcription what- ror e Re.a.
foever, becaole every Nufance is & Malum éw J&; but it Is certain, thata Crs. Ja. j84,
Deve-houfe may be juftified by a Prefeription, and that it is fo far coutt- i
tenanced by the Law, s to be b demandable in a Frecpe betore any Land ; ﬁ?ffﬁlg
what{oever which is not built upion, and thar the Owner may jultify the 136, zot.
Taking another’s © Hawk, which be thall find at his Dove-houfe, flying ar SR
Bis Pigeons ; and from hence it fecms clearly to foliow, That tho a Te. 1og.b
frant, who builds a Dove-houfe without thé Licence of the Lord of the FB g
Mainar, may perhaps be liable to an Adion on the Cafe at the Sujt of ‘5547
{uch Lovd, whofe Prerogative is (aid to be incroached upon by the ered- Quier Maoze
ing, fuch 2 Houfe without his Licence, yet be candot be punithed for it P e
by a publick Profecution. B

Sect. g But perhaps it may be argued, That if this Reafoning be pJones sit.
good, it will follow from the ame Ground, That a Gate ere@ed in a ?E;;f'_“‘,:,:f‘
Highway will be a1fo no Nufance; becaufe, if it were, it conld rior be 2 Rol A6,
juliified by any Prefcription, as it is agreed that it may bey but to this it '37- ¢
may be an{wered, That the erecting of fuch a Gate 1 therefore a Nuy-
fance, becaufe it interrupts the People in that free and open Paffage which
they before enjoyed, and were lawfully intituled to; but where fuch 4
Gate bas continued Time oot of Mind, it fhail be intended, That it was
fec up at firlt by Confent, on a Compofition with the Owner of the Land
on the laying out the Road, in which Cafe the People had never any
Right to a freer Paflage than what thiey fRilt enjoy.

Sef. vo. ]t hath been holden, That it is no common Nufance to 2 Rol. A5,
make Candles in a Town, becanfe the Needfulnefs of them (hall difpenfe E;ff,’,f_’;'ﬁ;d_
with the Noifomnefs of the Smell; but the Realonablenefs of this Opi- 138.
nion feems jultly to be quefltionable, becaufe whatever Neceflicy there
may be that Candles be made, it cannot be pictended to be neceffary to
make themin a Town; and furtly the Trade of a Brewer is as neceflary
as that of a Chandler; and yet it feems tobe agreed, That a Brew-houfe,
ereed in fuch an inconvenient Place, wherein the Bufinels cannot be 2 Keb co0,
carried on without greatly fncommoding the Neighbouthood, may be Yile 1 Dinv:
indicted as 4 common Nufance: And o in the tike Cafe may a Glals- s']k”’ ?;
houfe or Swire yard. _ “lk 458,480

e tv. 1t feemeth certain, That it i a common Nufanice to divert Noy ioj,
Part of a publick navigable River, whereby the Current of it is weakened,
and made unable to carry Veflels of the fame Burthen, as it could be-
fore.  Alfo it hath been holden to be a common Nufance to divide a
Houfe in a Town for poot People to inhabitin, by reafon whereof 1t will
be more dangerous in the Time ot lnfe@ion of the Plague,

Sect. 12, As to the (econd Point, #in. How a Nufance may be re- 2 Rel Ab.
moveds it feemeth to be certain, That any one may pull down or other- e %s 8,
wile deftroy a common Nufance, as a new Gate, or even a new Houle rJon. 221,
erefted ina Highway, ¢de. for if orie whofe Eftate is, or may be, preju-
dic'd by a private Nofance aftually eré@ed, as a Houfe hanging over e Rota 145,
bis Ground, or ftopping his Lights, & may juftify the entring into Sk, 450,
another’s Ground, and puolling down and defroying foch a Nulunice, Yeiv.1qs,
whether it were erected before or fince he came to the Eftate, farely it 3 Co roi. b
cannot but follow, a fortiori, That aiy one may lawfully deftroy a com- ?R:,f,‘{cp'_
mon Nufance: And as the Law is now holden, it feers, that in a Pled, §E 4 35
juftifying the Removal of a Nufance, you need not thew that you did "’;"' Nufance
as little Damage as. might be. 1 Jon ifi,

2 Salk. 458,
e

1 Hal. Ab,
1;9 Ply
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Of Nufances relating to Highways.  Book L.

Seet 13, 1t -hath been adjodged, Thatif a River be ftopped, to the
Nufance of the Country, and none appear bound by Prefcription to
clear it tho’e who have the Pifcary, and the neighbouring Towns, who
have a common Paffage and Eafement therein, may be competied to do it

Set. 14. As to the third Point, viz. In what Manner common No-
fances may be punithed s it is faid, That a common Scold is punilhable
by being put into the Ducking-Stool, and rhere is no Doubt, but that
whoever is convifted of another Nufance, may be fined and imprifoned 5
and it is faid, That one convifted of a Nufance done to the King's
Highway may be commanded by the Judgment to remove the No-
fance at his own Cofts; and it feemeth to be reafonable, That thofe
who are convided of any other common Nufance fhould alfo bave the

like judgment.

CHADP2 LXXVL
Of Nufances relating to Highways.

N D now I am particularly to confider {och Nulances as relate to
Highways, and publick Houles,

And et for the beter Underftanding of thofe which concern High-
ways, 1 fhall coofider :

1. Such as relate to Highways in general.
2. Sach as relate to Bridges in particalar.

For the better Underftanding of Nufances relating to Highways in ge-
neral, L fhall examine the following Particulars :

What fhalt be (zid to be a Highway.

At whofe Charge and by whom it oughe to be repaired.

. In what Manner it is to be inlarged.

How the Surveyors thereof thall be appointed,

How fuch Surveyors ought to execute their Office.

What fhall be faid to be a Nufance to the Highway.

How fuch Nufances are ta be removed and punithed.

In what Manner thofe who are charged with any Offence relating
to the Highway, are to be procecded againft.

9. How Perfons {o proceeded againft may defend themlelves.

S 2

As to the Grit Point, viz What {hatl be faid to be 2 Highway, itis faid
that there are three Kinds of Ways:

1. A Footway, which is called in Latin, Iter.
2. A Pack and Prime way, which is both a Horfe and Foct-way, and
called in Latin, Actus.
3. A Cart-way, which contains the other twos and affo a Care-
way, and & cailed in Laten, Viaor ddr 35, and tiis s cither com-
1 mon
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mon to all Men, and then it is called, Viz Regia, or belongs to fome
City or Town, ot private Perfon, and then it is called Caminnis Strata.

Sect. 1. 1t feemetth that any one of the faid Ways, which is common Palm.385.
to all the King’s People, whether it lead diretly to a Market-Town, or
only from Town to Town, may properly be called a Highway, and that 6 Mod. 255,
any fuch Cartway may be called the King's Highway, and that a Nu-
fance in any of the faid Ways is punifbable by Indi¢tment in the Coure-

Leet; for IindiGments for * ftopping Horfeways, and P Footways, have ; Cro El 63.
often been allowed, and where others have been quathed, no other Rea- o 23k
fon has been given for it, but that the Way was not called a common 3Keb. 26.
Way or Highways and in © Books of the beft Authority, a River com- & Mod. 255
mon to all Men, is called a Highway; and it is laid? down as a general dégfig_;g;.
Rule, That Nufances to any Way common to ail Men, are inquirable in sEd.4. 2. b,
the Leet, and Horfe Caufeys are taken Notice of by « Parliament; and 33 5+ %-
therefore there {cems to be no Reafon why any Way leading from Vil- S
lage to Village, which does not terminate there, but is alfo 2 Thorough-

fare to other Towns, may not properly be called a common or High-

way, or why a Nufance therein {hould not be indiftable, whether it di-

rectly lead fo a Market-Town ar nots for fince fuch a Way lies opea to

all the King’s Subjects, a Nufance therein f cannot but be a common Nua- f Kicchin 35,
fance, and if it be not punithable by Indi@ment it wonld not be pu- Balon 28
nifhable at all, inalmuch as it ¢ feems to be certain, That it is not pu- zRoi,i{i,f;a.
nithable by A@ion, becaufe if one Man mighe bring his A&tion in Re- [Moowe 13e.
fpect of the Poffibility of the Damage which he might receive from it, all Cro B 664
other Men may do the like, which would introduce a Multipliciey of Co. Lir. s6.a.
A&ions 3 and therefore the Diftin®tion which is taken in fome b Books 77 i1 ¥.27.2
concerning this Matter, feems to be very reafonable, That every Way Ki'mhc,n;;ff'
from Town to Town may be called a Highway, becaafe it is commonto , . o
all the Kiog's Subjecs, but that a Way to a Parith-Charch, or to the + Kab, 380
common Fields of a Town, or to a private Houfe, or perhaps to a Vil-

lage, which terminates there, and is for the Benefit of the particular In-

habitants of {uch Parifh, Houfe, or Village only, may be called a pri-

vate Way, but not a Highway, becaufe it belongeth not to all the

King’s Subjes, but only to fome pasticolar Perfons, cach of which, as Co.Lic 56,
it feems, may have an A&ion on the Cale for 2 Nufaoce therein.

Seet. 2. It hath been holden, That if there be 2 Highway in anopen ( Rol A.395.
Ficld, and the People have ufed, Time out of Mind, when the Ways are ®1.1.
bad, to go by Outlets on the Land adjoining, fuch Outlets are Pa:cel of
the Way, for the King's Subjeéts ought to have a good Pallage, and the
good Paffage is the Way, and not only the beaten Track; from whence
it follows, That if fuch Ouvtlets be fown with Corn, and the beaten
Track be foundrous, the King’s Subjeds may juftify going upan the Cora,

Sect. 3. It feemeth to be agreed, That an ancient Highway caunot ceo. ca a6,
be changed without the King's Licence firlt obtained upon a Writ of Ad =47. '
quod dammur, and an Inquilition chereon found, That fuch a Change will Vaugh-341.
not be prejodicial to the Publick; and it is faid, That if one change a
Highway without fuch Authority, he may (top the new Way whenever
he pleafes; and it feemeth, That the King's Subjefts have not (uch an
Interelt in fuch new Way as will make good a general Juftification of
their going in it asin a common Highway, but that inan Altion of
Trefpafs brought by the Owner of the Land againft thofe who fhall go cro. €a 6.
ove: it, they onght to thew {pecially, by Way of Excafe, how the old Yelv. 141,
VWay was obftructed, and the new ofn; fet out; alfo it is faid, That the "+

F Inha-
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Inhabitants are not bound to keep Wartch in fuch a new Way, or to
make Amends for a Robbery therein committed, or to repair it.

Sect. 4. However it is certain, That a Highway may be changed by
the A& of God; and thercfore it hath been holden, That if a Water
which has been an ancient Highway, by Degrees changes its Courfe, and
go over different Ground from that whereon it nfed to yon, yet the High-
way continues in the new Chanel, in the fame Manner as in the old.

As to the fecond Point, viz. At whofe Charge,and by whom the High-
way ought to be repaired, I fhall confider:

1. What Provifion is made by the Common Law concerning this
Matter.
2. VWhat by Stacute.

Swt. 5. As to the firlt of thefe Particulars, it feems to be agreed, That
of common Right, the general Charge of Repairiog all Highways lics on
the Occupiers of the Lands in the Parifh wherein they are; but it is faid,
That the Tenants of the Lands adjoining are bound to fcowr their
Ditches, and there is no doubt but particular Perfons may be burthened
with the general Charge of Repairing a Highway, in two Cafes :

1. In Refpeft of an Inclofure of the Land wherein it lics.
2. In Refpect of a Prefcription.

Sect. 6. And firft a particolar Perfon may be bound to repair a High-
way in Refpect of an Inclofure, as where the Owner of Lands not in-
clofed, next adjoining to the Highway, inclofes his Lands on both Sides
thereof, in which Cafe he is bound to make a perfett good Way, and
fhall not be excufed for making it as good as it was at the Time of the
Inclofure, if it were then any way defeQive , becanfe, before the Inclo-
fuse, the People ufed, when the Way was bad, to go for their better Paf-
fage, over the Fields adjoining, out of the common Track, which Liberty
is taken away by the Inclofure.

Sect. 7. Alfo it hath been holden, That if one inclofe Land on one
Side, which hath been anciently inclofed of the other Side, he ought to
repair all the Way, but that if there be not fuch an ancient Inclofure of
the other Side, he ought to repair but half that Way : And it is faid,
That where-ever one is bound to rapair a2 Highway in refpect of an In-
clofure, and lays it open agein as it was before, he fhall be freed from
the Charge of repairing it.

Sect. 8, Secondly, A particular Perfon may be bound to repair a
Highway in refpet of a Prefeription 5 and it 1s faid, That a Corpora-
tion aggregate may be compelled to do it by Force of a general Pre-
feription, That it cught and hath ufed to do it, without (hewing, that it
ufed to do (o in refpect of the Tenure of certain Lands, or for any other
Confideration, becaufe fuch a Corporation in [Judgment of Law never
dies, and therefore, if it were ever bound to {rch 2 Duty, it muft needs
continue ta be always foy neither is it any Plea, That {uch Corpora-
tion have always done it out of Charity, for what it hath always done,
it fhall be prefumed to have been always bound to dos bat it is (aid,
That a Perfon cannot be charged with fuch a Duty by a general Prefcrip-
tion from what his Anceftors have done, becaufe no aneis bound codo
what his Anceltors have done, unlefs it be for fome f{pecial Realon, as

1 the
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the having Land defcended from fuch Anceftors, which are holden by
fuch like Service, &vc. yee it feems, That an Indi@ment charging a Tenant
in Fee-Aimple with having ufed of Right to repair fuch a Way, ratione
Temura Terra [fue, is certain enough, withiout adding, That his Ancefiors,
or thofe whofe Eftate he hath, have always (o done, for that is implied
in (aying, That he has always ufed to do it ratione Tenure fue. Alfoan
Occupier, as fuch, tho' at Will only, is inditable for fuffering a Houfe
ftanding upon the Highway to be rutnous, &. and the Words ratione
Temure, &c. if added, are Surplus.

Seet, 9. However it {eemeth certain, That whether a particular Perfon
be bound to repair a Highway by Inclofure, or Prefcription, e, yet the
Parifh cannot take Advantage of it upon the Plea of Not guilty to an
Inditment againft them for not repairing ir, but ought to (et forth their
Difcharge in a fpecial Plea.

And now [am to confider in the fecond Place, at whofe Charge, and
by whom the Highway ought to be repaired by Force of the Statute, for
the better Underftanding whereof, I fhall examine:

1. Who are by Statute compellable to work in the Repairs thereof in
their own Perfons, or by others,

2. Who may be affeffed to a Rate made for the defraying of the ex-
traordinary Charges of {uch Repairs.

3. What other Provilions have been made to this Purpofe.

4. In what manner the Profits of Lands fettled in Truft for the Re-
pairs of the Highways, fhall be employed.

Sect. 10.  As to the firft Point, it 8 enatted by 2 & 3 P & Mar. 6.
and 22 Car. 2. 2. That the Parifbioners of cvery Parifb foall endeavour them-
felwes 1o the amending of the Highways therein, and fball be chargeable there.
unto as followeths thatis to {ay, Every Perfon for every Plongh-land in Til-
lage or Pafture, That he or fbe fball occupy in the fame Parifh and every other
Perfon keeping there a Draught or Plough, fhall find and fend at every Day
and Place to be appointed for the amending of the Ways in the Parifb, ome
Wain or Cart, furnifbed after the Cuftom of the Country, with Oxen, Horfer,
or other Castle, and all other Neceffaries meet 40 carry Things convenient for
that Purpofe, and alfo two able Men with the fame, upon Pain of every Draughe
making Default, ten Shillings ; and every Houfbolder, and alfo every Cottager
and Labourer of that ‘Parifh, able to labour, and being no bired Servant by the
Year, fhall by themfelves, or ome fufficient Labourer for every of them, upon
every of the faid Days, work and travel in the Amendment of the fuid High-
ways, upon Pain of every Perfon making Defanlt, to lofe for cvery Day, onme
Shilling and Six-pence : And if the faid Carriages of the Parifb, or any of them,
Jhall not be thought needful by the Surveyors, s0 be occupied wupon any of the Jaid
Days, that then every fuch Perfon that fhould have font any fuch Carriage,
Joall fend to she faid Work, for every Carriage fo fpared, two able Men, there
to labour for the Day, upon pain 10 lofe for every Man not fo fent to the faid
Work, Twelve-pence and every Perfon and Carriage abovefaid, fball have and
bring with them [uch Shovels, Spades, Picks, Mattocks, and other Tools and
Inflruments as they do make their own Ditches and Fences withal, and Juch as
be neceffary for their fhid Work: And all the faid Perfons and Carviages fhal?
do and keep their Work, as they fhall be appointed by the faid Supervifors, or
one of them, eight Howrs of every of the faid Days, unlefs they fhall be etherwife
licenced by the faid Supervifors, or one of them. P
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Sect. 11, And it is farther ena@ed by 18 EL 1o, Par.2. That coery
Perfon or Perfons (except fuch ar dwell in the City of London) that fhall be
affeffed to the Payment of any Subfidy to Her Majefly, 1o five Pounds in Goods,
or forty Shillings in Lands, or above, during all fuch Time as be fhall fland fo
affeffed and not altered, and being none of the Parties chargeable for the
Amendment of Highways by any former Law, but as a Cottager, fball find two
able Men yearly to labonr in the Highways, at the Tames appointed.

Sect. 12.  And itis farther evadted by the faid Sratute, Par. 3. That
every other that foall occupy a Plongh-land in Tillage or Paflure, lying in Jeveral
Pariftes, fball be chargeable o the nraking of the Ways within the Parifb where
be dwelleth, as far forth, and in fuch Manner and Form as any Perfon having
& Plough-land in any one Parifh, is or ought to be chargeable.

Sect. 13. 1t was made a great Doubt in the Conftrudtion of thefe
Statutes, what fhould be acconnted a Plongh-lund within the Purview
of them, for the {ettling whereof it was enatted by 7 & 8 W. 3. 29. That
any Perfon that [ball bave in bis or her Occupation, Wood- land, or other Land,
fo the Value of fifty Pounds per Annum, fhall be adjudged and deemed to bave
a Plongh-land, as 1o all, or any of the Purpofes within any of the Statutes before
that Time made, of or comcerming the Highways, any Thing in them, or any
Ofage, or Cuftom 10 the comtrary, in any wife notwithflanding.

Sect. 14, Alfo it is firther enaded by the above mentioned Statute of
21 Car. 2. 12. Par. 8. That in fuch Places where there is no Ufe of Carts and
Teams for the Amendment of the Highways, but the Ufage and Prai¥ice is to
carry Stones, Gravel; Earth, or other Materials for fuch Amenduicnt, apon the
Backs of Horfes, or by any other Kinds of Carriagess that in all fuch Places
the Inbabitants ufing any fuch Horfes, or other Carriages, fhall fend in fuch their
Horfés as are accuffomed to that Kind of Labour, and fuch their other Car-
riages, with atle Perfons to work with the fame, in like Manner, and under the
Iite Direitions, Forfeitures and Penalties, as by any former Statute for repairing
of Highways, ir appointed for Carts and Teams,

" itil the Expofition of the Statutes the following Opinions have been
olden,

Sect. 19. 1. That 2 Perfons in holy Orders are within the Purview of
them, in refpett of their (piritual Po ¢ifions, as much as any other Per-
ons whatfoever, in refpe of any other Pofleflions, for the Words are
general, and there is no Kind of Intimation that any particular Perfons
{hall be exempted more than others.

Sect, 16, II. b That he who keeps {everal Draughts in a Parith is
bound to fend a Team for each Draught, whether he occupy any Land
in the Parith, or nots and in like Manner, That he who occupies {everal
Plough-lands, ought to fend a Team for each Plough-land, whether he
keep any Draught, or not.

Sect. 17, 1l That ¢ notwithftanding the Words of the Statute ex-
tend only to the Occupiers of Land, yet if the Owner neither occupy
them, nor let them, but fuffer them to lie freth, he thall be charged as
much as if he had occupted them, for there is no Reafon that the Publick
fhall fuffer for his Negligence.

Sect. 18. IV. Thar it 18 no Excafe for the Inhabitants of a Parifh, be-
ing indited at Common Law for not repairing the Highways, That
they have done the full Work required of them by Statute, for fince thefe
Statutes are wholly in the Affirmative, and made in Aid of the Common
Law, and to fupply the Defe@s thereof, they fhall not be confirued to

abrogate any Provifion thereby made for thefe Purpofes.
1 Sect.
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Sect. 19, Dalton is of Opinion, That he who keeps a Draoght and
but two Horfes, ought to attend therewith at the Times appointed, and pux, ¢, 15
that if he carry with them fuch Loads as chey are able to draw, he
fhall be exculed.

Sect. 20. As to the fecond Peint, iz, Who may be aflefled to a Rate
made for the defraying of the extraordinary Charges of fuch Repairs, it
is enacted by the above mentioned Statute of 22 Car, 3. 12. Par. 10, 11.
and 3 & 4 W. & M. 12. That where the Juflices of the Peace of any County,
City, or other Place, or the major Part of them, at their General or Ouwarter-
Seifions, fhall ke filly fatisfied that the common Highmways, Canfeys, Bridges,
Streets or Paverents, within any Parif, Townfbip, or Hamlet, &, within their
refpective Furifdition, cannot be fufficiently amended, repaired, and fupported,
by Means of the Laws then in Force, without the Help of the faid A5y in ot
Juch Cafes one - more Afféffnent, or Affffments, upon all and every the Inhabi-
vants, Owners, and Occupiers of Lands, Houfer, Tenements, and Hereditaments,
or any perfonal Eftate, ufually reateable to the Poor, within any fuch Parifh,
Townfhip, or Ramlet, &c. fhall be made, levied, colletied, and allowed, by fuch
Perfon and Perfons, and in fuch Manner as the faid Fufbices by their Order at
Juch Seffions Sball direlt and appoint in that Behalf: And the Money therehy
rasfed fhall be imployed and accounted for, dccording to the Order and Dircilions
of the fusd Fuftices, for and towards the Amending, Repairing, Paving, Cleanfing
and Supporting fuch Highways, Canfeys, and Bridges, from Time to lime, as Need
Jhall require, and the faid Affeffments fhall be levied by Diftrefs and Sale of Goods
on Nor-Payment upan Demand, &c. Provided that no fuck Affeffinent or Affef:
ments 10 be made in any one Year, fhall exceed the Rate of Six. pence in the Poynd
of the searly Value of amy Lands, Houfes, Temements and Hereditaments, fo
affeffed, nor the Rate of Six-pence for twenty Pounds in perfonal Eftate, .

Sect. 21. - And it is farther enatted by the above mentioned Statute of
7 &8 W. 3. 20. That if any Inhip, Liberty, Precinct, or Vill, thas nfes to re-
pair their own Highways, fhall bave levied the Rate of Sixe-pence in the Pound,
and imployed the fame towards the Repair of the Highways, and yet the faid
Highways are not fufficiently repaired, in fuch Cafes it Jhall be lawfiul for the Fu-
Slices of the Peace at their fpecial Seffions to be held cvery four Months, for the
Lonfideration of the Highways, to order to the whole Parifh 1o consribute 40 the
Repairing thereof. _

Se. 22. ltis recited by 3.0 4 W. & M. 12, That divers Parifes and
Townfbips, baving not any Gravel-Stones, Quarries, nor any other Materials fit-
ting or convemient for the Amending or Repaiving o the Highwayi within the
Jaid Pariftes and Townfhips, the Surveors of the Highways of fuch Pavifbes and
Lownfhips, had been forced tolay ont their own Money for the Buying of fuch Ma-
terials as were neceffary for that Purpofe, and yet bad no Remedy by any Law
then in Force for a Re-imburfement of fuch Expences; and thereupon it 18 en-
atked, That upon Notice given by the Surveyor or Surveyors o the Highways to
the FJuflices of the Peae at their fpecial Seffions, and Oath made of what Sum
or Suns of Moncy, ke or they have or hatk fo laid out and expended, upon Amer
ding and Repairing of the faid Highways, the Juffices of the Peace, or any two
of them, at their fpecial Seffions, may by Warrant under their Hands and Seals,
canfe an equil Rate to be made for the Re-imburfing the faid Syrveyor or Sur-
veyors, she Maneys by him or them Liid ons as aforefaid, wpon all the Inbabitants
of fuch Parifl or "Lownfbip where fuch Moneys are expended, according to the
Rules and Methods proferibed by 43 El. 2. which Rate being confirmed and al-
lowed by the faid Juftices in their fpecial Seffions, foall be collected and gathered
by the fuid Surveyor or Survesors of the Highwaysy andif any Perfon or Per-
Jons refufe 10 pay the Money s fo aﬁj&é on bim or them, that then the fame fbaf

£E g
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be levied by the faid Survegors by Diftrefs and Sale of the Goods and Chastels
of the Perfons fo rjfaﬁng. rendring to the Party the Overplus, reafonable Charges
for making the faid Diftrefs vf to be dedutted. If the Juftices refule to-make
fuch a Rate, they are compellable by Mandamaus from the King's Bench, on Affi-
davit of the Moneys having been laid onty and the Mandamws fball be directed
to the Juftices of the County, and ferved on thofe of the privy Seffions.

Seci. 23. As to the third Point, »iz. What other Provifions have been
fade to this Purpofe, itis enatted by the {aid Statute of 3 &4 W. & M.
va, That no Fine, Iffue, Penalty, or Forfeiture, for not repairing any Highway,
Jball be resurned into the Court of Exchequer, or other Court, but fhall be levied
and paid into the Hands of the Surveyors of the Parifh, or Place, to be applied
sowards the Repair and Amendment of fuck Highway ; and that if any Fine, Pe«
nalty, ov Forfeiture, impofed om any Parifb or Place, for not repairing the High-
ways, foall beveafter be levied on any one, or more, of the Inbabitants of fuch
Parifh or Place, that then fuch Inbabitamt or Inbabitants fhall make bis or their
Complaint to the Fuffices of the Peace at their Jpecial Seffions, and the faid Fu-
fhices, or any two of them, are by bhe faid Statute impowered and authorized by
Warrant under their Hands and Seals, to canfe a Rate to be made, according to
the Forns and Muanner 3 aforefaid, for the Re-imburfing fuch Inbabitant or Inhabi-
tarits the Money fo levied on bin or them, as aforefaid, which Rate fo made, and
confrmed by two Fuftices, as aforefaid, fball be collecied, and levied by the Sur-
veyor ar Surveyors of the Highways of fuch Parifb or Place fo prefented or in-
dicted, as 4far3&rid, and the faid Swrveyor or Surveors fhall within one Month
wext after the Making and Confirming the Rate aforefaid, pay wto the Inbabitant
or Inbabitants, fuch Money fo levied o bim or them, as aforefaid,

Sect. 24. Alfo the later Statutes which bave impofed any Penalties
on Surveyors of the Highways, or others, for any Offences relating to
the Highways, have generally ordained that the whole, or Part thereof,
fhall be applied to the Rggairs of the Highways of the Place wherein the
Offence thall be committed, as will more fully appear in the fubfequent
Part of this Chapter.

Sect. 25. Astothe faurth Point, viz. In what Manner the Profits of
Lands fettled in Truft for the Repairs of the Highways fhall be employ-
ed, it is enaded by the above mentioned Statute of 22 Car. 2. 12. Par.2,
That where any Lands bave been, or [hall be given for the Maintainance of Can-
feys, Pavements, Highways and Bridges, all fich Perfons thar are, or fhall be,
enfeoffed, or trufted with any fuch Lands, fhall let them to farm at the moft im-
proved yearly Value withowt Fines and that the Fufbices of the Peace in thesr open
Seffions fball emquire by fuch Ways and Means as they think fitting, into the
Value of all fuch Lands Rf& givem, or 10 be given, and order the Improvemsent
and losployment of the Rents and Profits thereof, according to the Will and Di-
rection ojg the Donar of fuch Lands, if they find that the Perfons fo intrufed,
bave been negligent or faulty in the Performance of their Truft, (except fuch
Lands have been given 80 the ‘Uffes aforefaid, to_any College or Hall in either of
she Univerfities of ibis Kingdom, which bave Vifitors of their own ) any Law,
Statute, Ufage, or Cuftom, to the contrary notwithfanding.

Sett. 26, As to the third general Head of this Chapter, viz. In what
Manner the Highway is to be enlasged, it is enacted by 13 Ed. 1. com-
monly called the Statute of Winchefier, Chap. 5. That Highways leading
frons one Markes-Town to another fhall be enlarged, fo that there be nesther Dyke,
Tree, mor Bufb, whereby & Maw may lrk 10 do Hurt, within two bundred Foot

the one Side, and two bundred Foot of the other Side oy the Way : So that the

tatute fhall not extend to Afbes, mor wnto grear Trees, &c. and if by Defanlt of
the Lord that will not avoid the Dyke, Undermood, or Bufbes, in the Manwer
4 aforefsid,
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aforefaid | any Robberics be done therein. the Lord fhall be anfiverable for the Felo-
ny, and if Murder Le dome, the Lord foall make a Fine at the King's Pleafure:
And if the Lord be ot able to fell the Underwoods, the Country fball aid hine
therein. And the King willeth, that in bis Demean Lands and Woods within
bis Foreft, and without, the Ways foall be enlarged, as beforc is fr'd.  And if
per-cafe a Park be taken from the Highway, it is requifite thas the Lord fhall fer
bis Park the Space of two bundred Foot gaw the Highways, as before is faid,
or that he make fuch a Wall, Dyke, or Hedge, that Offenders may not pajs nor
return to do Evil,

Sect 23. Alfo it is enacted by the above mentioned Statute of 3 & 4
W & M. 12 That the Surveyors of the Highways fball inake every Cartway
leading 10 any Market-Town, eight Foot wide at the leaft, and as near as may
be, even and level,

Segt."28. And itis farther enalted and declared by the fame Statute,
That no Horfe-Caufey, or Caufey for Horfes, travelling npon, or in any publick
Highway, be lefi of under three Foot in Breadth. _

Sect. 29.  Alfo it i3 enacted by 8 & g W. 3. 15. That the Fuflices of the
Peace of any County, City, Riding, Divifion, Liberty, or Place, or the major
Part of them, being five at the leaft, at their Quarter-Seffions, fball bave Power
30 enlarge or widen any Highways in their refpective Countries, Ridings, Divi-
fions, Liberiies, or Places, fo that the Ground to be taken into the faid Highways
do not exceed eight Yards in Breadth, and that the faid Power do not extend
2o pull down any Houfe, or to take away the Ground of amy Garden, Orchard,
Conrt, or Yard : And for the Satisfaction of the Perfons who are Owners of, or
may be interefled in, the faid Grownd that fball be laid into the faid Highways,
the faid Fuflices are by the faid Statute impowered to impanel a Fury before them,
and to adminifter an Qath to the faid Fury, That they will afféfs fuck Damages
#0 be given, and Recompence to be made to the Owners and others interefied in
she faid Ground, for their refpective Interefls, as they fhall think reafonable, not
exceeding fve and twenty Years Purchafe for Lands fo laid out, and likowife
Juch Recompence a5 they fball think reafonable for the Making of a new Ditch and
Fence to tha Side of the Highway that fball be fo enlarged, and alfo Satisfaction
10 any Perfon that may be otherwife injured by the enlarging of the faid High-
ways : And wpon Payment of the faid Money fo awarded, or leaving it in the
Hand: of the Clerk of the Peace of the refpective County, for the Ufe of the Owner,
or of others interefled in the faid Ground, the Intereft of the faid Perfons fhall
be for ever diveffed out of them, and the Ground that fhall be laid into any
Highway by Vertue of the faid AG. foall be efleemed a publick Highway to dll In-
tents and Purpofes whatfocver s and the faid Fuflices fhall have Power to order
one or more Affeffment or Affeffinents to be made, levied, or collelted, upon dil
and every the Inbabitants, Owners, or Occupiers of Lands, Houfer, Tenements or
Hereditaments. in their refpeive Parifhes ov Places that onght to repair the fame,
t0 fuch Perfon or Perfons, and in fuch Manner as the faid }'aylices at fuch Sef-
fions fball direct and appoint 5 and the Money thereby raifed foall be employed and
accounted for, according to'the Order and Direction of the faid Fuflices, for and
towards the Purchafing of the Land to enlarge the fuid Highways, and for the
Making the fuid Ditches and Fences: And ihe faid Affeffments (ball by Order ?f
the faid Fufbices, be levied by the OQuerfeers of the Highways, by Diftrefs and Sale
of the Goods of Perfons fo affeffed, mot paying the fame within ten Da.s after
Demand, rendring vhe Querplus of the Valne of she Goods fo difirained to the
Owner and Owners thereof (the meceffary Charges being firft deducted ).

Sect. 30, But it is provided by the faid Statute, That no fucl Affiffinent
or .%J'éjmmt: made in any one Year, for enlarging of Highwa,s, fiull exceed

the Rate of Six-pence in the Pound of the yearly Income of any Lands, Haivfﬁ:,
1] 0
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Tewersents, and Hereditaments, nor the Rate of Six pence in the Pound for
perfonal Eftates,

Sect. 31, Alfo it is farther enadted by the faid Statute, That the Fa-
Slices of Peace at their Quarter-Seffions, at the Regueft of any Perfon, for the
putting in Execution the Powers contained in the Jaid A for the Enlarging of
Highways, fball iffue ont thesr Precepts to the Owner or Owners of Ground, or
others intereficd in the fame, that are to be laid inte the Jaid Highwa;s, to ap-
pear at the next Quarter-Seffions, or fhew Cenfe why the faid Highways fhonld
not be enlarged. _

Sect. 32. And it is farther enafted, The if any Order or Decree fhall be
made by the faid Juflices for tke laying ont of Ground for the Enlarging of
Highways, the Owners or Proprictors of the faid Ground fbal] have free Liberty,
within eight Montbs after fuch Order, to cut doon any Wood or Timber growin
upon the faid Ground, or upon the Neglect thereof, that the Jarre fhall be fold by
Order of the faid Jufiices, and the Owners of fuch Wood or Timber Jhall vecejve
the full of what fhall be made thereof, the Charges being firft deducted.

Sect 33, And it is farther enacted, That amy Perfor gricved by the Order
or Decree of the fuid Fuflices may appeal to the Fudges of Affize at the wext
Alfize only to be beld for the Connty where fuch Decree or Order fhall be made,
and any of the faid Fudges are by the fard Statute smpowered 1o exantinie, af-
Jirm, or reverfe the aid former Order and Decree, as in Fudgment they fhall
think fit, and if affirmed to award Cofts againft fuch Appeliants for their Vexa-
tion and Delay, and to canfe the fame to be levied by Diftrefs and Sale of the
Appellant’s Goods, rendring 1be Querplas to the Jaid Appellants.

Sei. 34- And it is farther enatted by the faid Statute, That mhere any
common Highway fall be inclofid after a Writ o¢ Ad quod damnum iffued,
and Inguifivion therenpon taken, anmy Perfon aggricved by fuch Inclofare, may
make his Appeal to the Yuarter Sejfions of the County 10 be held next after Such
Inguifition saken, which foall finally bear and detormine Juch Appeal sy and if no
Juch Appeal be made, then the faid Inguifition and Return emtred and recorded
by the Clerk of the Peace of fuch County at the Ruarter-Seffions, fhall be for cver
afterwards binding to all Perfons whatfoever.

SecE. 35.  Asto the fourth general Head of this Chapter, viz. In what
Manner the Serveyors of the Highways fhall be appointed, it is ena&ed
by 3 & 4 Will. & Mar. 12 That upon the Jix and twentieth Day of Decem-
ber ei every Year, unlefi that Day be Sunday, and then on the Seven and twen-
tieth, the Conflables, Headboroughs, Tithing-men, Church-wardens, Surveyor or
Swrvejors o the Highways, and Inhabitants in every Parifh, [ball affimble to.
gether, and the major Part of them as are fo affembled, Joall make 2 Lif} of the
Names of a competent Number of the Inbabitants in their Parifh, whe have an
Eflate in Lands, Tenements, or Hereditaments, in their own Right, or their
Wives, of the Value of ten Pounds by the Year, or 2 perfonal Eftate of the Falue
of one bundred Pounds, or are Occupiers or Tenants of Houfes, Landr, Tene-
mentsy or Flereditaments, of the yearly Value of thirty Pounds, if any fach there
bes orif there be no fuch Ferfons in the Parifb, ther the Jaid Lift to be of the
moft fufficiont Inbabitamts of fuch Parifh, and fhoall veture Sueh Lift unte two or
more of the Jufices of the Peace in or near the Divifion of the County in which
their Parifh lics, at a fpecial Seffions to be held for that Purpofe within the faid
Divifion, on the third Day of January wext Jollowing, unlefs it fhall happen on a
Sunday, and then 1o bethe fourth of the fume Month, or within fifteen Daye af-
1ers for which Purpofe the faid j'ag?if:e: are required 30 hold a fpecial Seffions at

Jome Place within that Divifion where the Parifh lies, and to gsve Notice of the
1ime and Place where they intend ta bold the fame, to the Caf.?l‘aéle:, Headbo-
ronghs, Tithingmen, Church-wardens, and Surveyors of the Highways of every
| Parifh
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Parifh within the faid Diviffon, at leaft ten Days before the Holding of the fuid
Seffrons s and the faid Fuftrces foall then and there, ont of the faid Lifls, ac-
cording to their Dilcretion, and the Largenels of the Paryb, by Warrant under
their Hands and Seals, nominate and appoint owe, two, or more, a5 they [hall
think fit, and approve of, being of like Sufficiency as aforefaid, to be Swruveyor or
Surveyors of the Highways of every Parifh within the Divifron, or for any Ham-
let, Precind¥, Liberty, Tithing or Town, of and in the fame Divifion, for the
Tear enfuing 5, which Nomination and Appointment fball by the Conftables, Head-
boroughs, Tithingmen, or Survepers of the Highways for the Time teing, or fome
of them, be notified ta the Perfon ov Perfons fo nominated, chofen, and appointed,
by the faid Fuftices within fix Days after fuch Nomination, by ferving hiw or
then with the fuid Warrant or Warrants, or by leaving the fame, or a true Copy
thereof, at his or their Honfes or ufual Pluces of Abode s and from thenceforth
the Perfon or Perfons o nomsinated and appointed, fhall be Surveyor or Survegors
of the Highways, for the Parifb, Town, Village, Hamlet, Precini¥, or Tithing,
For which be foall have been [o nomsinated, choféen, and appointed for the Year en-
fuing, end fpall take upon bim and them rejpectively, and duly execute the faid
%??ce according to the former Laws made concerning the Highways, and the faid

&y and if the faid Perfons [o nominated and ferved with the faid Warrant
fhall refufe, or weglei® fo to do, be or they fo refufing and neglecing, fhall forfest
the Sum of five Pounds, to be levied on bis or their Goods and Chatrels, by Di-
firefs and Sale of the fame, by Warrant under the Hand and Sedl of two or more
Fuftices of the Peace of the fame Divifion, or in Default thereof any neighbour-
ing Fuftices of the Peace for the faid County, which Warrant the fadd Juftices
are required to make upon Information of any one credible Witnefs upon Qaths
the one Moiety of which Forfeiture fhall go to bim that fball inform, and the other
Mogets for and towards the Repair of the Highways of the fame Parifh, rendring
the Querplus to the Party whofe Goods fhall be diftrained, the Charges of the Di-
firefs and Sale being firft dedui¥ed 5 and in Cafe of fuch Negle or Refufdl, the
Jaid Juftices are impowered to nominate and appoint fome other fit Perfon or Per-
fons 10 perform the faid Office, who wpon like Notice of fuch Nowtination and
Appointment, [ball take wpon him or them, and duly execute the faid Office, and
if be or they negle or refufe fo to do, flall forfeit the like ‘um of five Pounds,
fo be levied and difpofed of as aforefaidy and if the Conflables, Headboroughs,
Tithingmen, Church-wardens, and Surveyer or Surveyors of the Highways of any
Parifs, Town, Liberty or Precin@®, or fome of them, fball not return the [iid
Liff of Names in fuch Manner, as in this A is diretted, every of ther fo ne-
glecting, fball forfeit the Sum of twenty Shillings, to be levied in the Manner,
and imployed to the Ufes aforefaid. _

Seit, 36. And it is farther enadted by the faid Statnte of 3 & 4 1.
& M. 12. That if any Fuftice of the Peace fhall neglelt or refufe to do what is
requived of bim by the fasd AR, he fhall forfeit five Pounds, one Moicty where-
of fball go 1o the Perfon that fhall fue for the fame, the other Moiety to be en-
ployed in the Repairs of the Highways of the Parifb where the Perfon who fhall
Sue for the fame inhabits, to be recovered in any of the King's Conrts of Record,
by Adion of Debt, &c.

Set?, 37. As to the fifth general Head of this Chapter, »iz. In what
Manner tlie Surveyors of the Highways ooght to execute their Office, it
is enalted by the {aid Statute of 3 & 4 . & M. va. That every Swrveyor
of the Highways, appointed as by the faid AF is direcfed, [hall within fourteen
Days next after bis firft Acceptance of the faid Office, and fo from Tinre.to Time
every four Months, during bis being Swrveyor, 1ake a View of all the Roads,
common Highways, WWater-Conrfes, Bridges, Canfeys, and Pavenrcuts within the
Parifp, Town, Village, Hamlet, ‘Precinc, or Tithing, for which he is appointed

Hhh Survegor,
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Survepor, that are ta be repaived by the faid Parifh, &c. and flall make a Pre-
Jentment upon Oath, in what State and Condition be finds the fame, to fome Fu-
Jtices af the Peace of the fame Diwifon, if thoe refident there, othersvife to fome
weighbonring Juflice of the Peace for the fard County, and in Default thereof fhall
incar the Penalty aforcfaid, as if he or they had refufed or neglected to accept
and excente the faid Office, unlefs be fhall bave fome reafonable Excufe for omit-
ting the Sawre, to be aljowed of !{;1 o 3#_{35('8: of the Peace of the fame Divi-
Sfon, & And what Definlts and Annoyances they flall find in any of the faid
Higbways, &c. they fhall frem Time to Time the next Sunday immediately after
Sermon, give publick Notice of the fume in the Parifb Church, and if the fame
fhall not be removed, ropaiied, and amended within thirty Days after fuch No-
tice given, that then the faid Surveyor o Surveyors foall within thirty Days re-
mrove, repair, and amend the fame, and difpsfe of the fame Annoyances, to and
for the Repair of the faid Highwa;s 5 and the faid Surveyor or Surveyors fhall be
re-imburged what Charges and Expences they fhall be at in fo doing, by the Par
ties who fhould bhavc done the fame 5 and in Cafe the fuid Partics {hall wpon De-
wmand refufe or neglet! 1o pay the faid Surveyors their faid Charges, them the faid
Survzyors fhall apply themfelves to any Jufbice o/ the Peace within the Divifion of
the County wherein fuch Highway s, and in Default thereof to any neighbouring
Fuftice for the faid County, and upon bis or their making Qath Lefore fuch Jufiice
of the Notice to the Defaulter in manner aforefaid, the faid Surveyors [hall be
repaid all fiuch their Charges as fhall be allowed to be reafonable by the faid Fuftice,
to be levied in Manner aforefaid.

Seti. 38. Alfo it is cnatted by the above mentloned Statute of
32 Car. 2, 12. Par. 12, That the Surveyors fhall appoint fix Days for Ibe‘fm-
viding Stones, Grawel, and other Materials, for the Amendment of, an ”}‘br
working in the Highways, baving refpelf 1o the Seafon of the Year, and the Wea-
ther, and giving Notice publickly fome convenient Time before the feweral Days;
at which Days all Perfons liable to the faid Work, {ball attend and work accord-
ingly : And the faid Surveyors, &c. fhall make Return of the Defaulters, within
one Mouth afier cvery D?‘mdt made, to fome neighbouring uftice of the Peace of
the fame Connty 5. and the faid Fuftice fball prefent the fame at the Quarter-Sef-
fions of the Peace beld next after fuch Return weade umto him s and the Offen-
ders fhall refpectively incur the fame Forfeiture, Pains, and Penaltics, inflicfed
and appointed by the Iaws then in Force for the Amending of the Highways.
And it has been adjudged, That the Juftices ought to fix the particalar
Days, and not generally to appoint fix Days between fuch and fuch a Day.

Sect. 39. It is enacted by § EL 13. That it fhall be lawful for the Sure
veyors of the Highways, for the better Reparation of the Ways within their feveral
Limits (" if it fhall be fo to them thought neceffary) o take or carry away of the
Rubbifh or fmalleft broken Stowes of any Quarry or Quarries lying and being
within the Parifb where they fball be Surveyors, without Licence, Controlment, or
Tmpeachment of the Ovwner, fo much as by theiv Diferetions [ball be decrned re-
ceffary for the Amendment of the faid Ways: And that for the Fault of any
Luarry not being within their faid Parifb or Limits, or in Default of Rubbifs
not to be foundin any fuch Quarry, it fhall be lawful for every fuch Surveyor,
Jor the Ufe aforefaid, inthe feveral Grounds of any Perfon or Perfons being
within the Parifh and Limits where they fhdl be Surveyors, and nigh adjoining
1o the Way whevein fuch Reparations fhall be thought neceffary to be made, and
wherein Gravel, Sand, or Cinders is likely to be found, to dig or canfe 1o be
digged for Gravel, Sand, or Cinders, and likewife 1o gather Stomes lying upon
any Lands or Grounds within the Parifby and meet to be ufed to fuch Purpofe,
and thereof to take and carry away fo much as [ball be by them thought neceffary
to be employedin the Amendment of the faid Highways,
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Sec¥. 40, But it is provided by the faid Statote, Par. 8. That it fhall
not be lawful to any fuch Supervifor by vertne of the faid Azt 1o caufé ary Rub-
bifb to be digged out of any Quarry or Quarvies, but only fhall extind to fuch Rub-
bifh as fbm’fg be found there ready digged by the Owaner or Gwners of the faid
Quarry or Quarrses, or otherwifé by his or their Licence and Commandment 5 nor
Jhall ot extend or give Authorsty to amy Supervifor to dig or canfe to be digged
any Gravel, Sand, or Cinders in the Houfe, Garden, Orchard, or Meadow of any
Perfon, nor that it fhall be lawful to any fuch Supervifor to caufe any more Pits
to be digged for Gravel in any frveral and inclofed Ground than one only 5 and
that the fame Pit or Fole fo digged Jor Gravel, as is aforefaid, fball not by any
Way be in Breadth or Length, above ten Yards over af the moft : And that every
Juch Supervifor as foall canfe any fuch Pit to be made and digged for Gravel,
Sard, or Cinders, as is abovefaid, fhall within one Month wext after fuch Dig-
ging or Pit made, canfe the fame 16 be filled and Stopped up with Earth, at the
Cofts and Charges of the Parifbioners, upon Pain 10 Jorfeit to the Owrner or Own-
wers of the Soil wherein any fuch Pit foall be made and digged, for every Defanly
Jive Marks, to be recovered by Action of Debr, &c.

Sect. 41 And it is farther enated by the fame Statute, Par, 6. That
every Supervifor fhall within the Limits where he fhall be Supervifor, have Au-
thority to turn a Water-Courfe, or Spring of Water, being in any Highway, into
any Ditch of the feveral Ground of any Perfon whatfoever next adjoining to the
Jaid Wags, in fuch Manner as by the faid Supervifors fhall be thought miceteft.

Sect, 43, Alfo it is enalted "by the above mentioned Statate of
18 EL vo. Par.y. That where any Seil bath been caft into the common High-
way, or conmon faring Way, that there is a Bank betweon the Juid Way and the
Ditch, it flall te lawful for the faid Surveyors, &c. to make Sluices or other
Dewices by their Diferetions, to convey the Water ous of the faid Way into the
Disch s any Law, Right, Imereft, or Ufage, to the contrary notwithflanding.

Sect. 43. And it is farther enaded by the faid Statote of 3 ¢ 4.
W. & M. v, That it fhall be lawful for the Jaid Surveyors, where the Ditches
and Drains already made are not Jufficient to carry off the Water that lies 1por
the Highways, 10 make new Ditclies and Drains in and through the Lands next
adjoining to the faid Highways, and keep them fooured, cleanfed, and open, and
come upon any of the Lands with their Workures Sor fo doing.

Set. 44. Alfo it is enafted by the above mentioned Statute of
5 EL 13. Par. 8. That every Surveyor for the Time being, fhall within one
Month next afier Default or Offence made by any Perfon, comtrary to the Pro-
vifion and true Meaning of either of the faid Statutes of 2 & 3 Dh. & Mar. 8.
or S El. v3. prefent every fuch Default or Offence, to the nest Juflice of Peace
for the Time being, under pain of fourty Shillings.

Sect. 45. And ic is enacted by the faid Statute of 22 Car. 2, 12
Par. 1. That all Conflables and Survegors of the Highways, from Time to Time
during their Cominnance in their Offices, fhall canfe the feveral Aéts of Parlia-
ment then in Force, touching the Repairing the Highways, to be put in Execu-
tion, and the Penaltics thereby impofed to be levied and difpofed of, as by the
Jaid feveral Afls is diretied: And every G onftable or Surveyor of the Highways
refufing or negleliing to put the Jaid Afis in Execution, or wilfully fuffering
any Waggons or Carts 10 pafi thro' their refpeciive Limits with more Cartle, or
in other Manner than by Law is allowed, foall incur the like Penalty of fonrty
Shillings, &c.

Sect. 46, And it is farther ena&ed by the faid Statute of 3¢S g W
& M. 12. That the Fuflices of the Peace o every County fhall in their refpe-
clive Divifions once in four Months, hold ]P{cial Seffions, and foall therennto
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fammon all the Surveyors of the Highways within that Diviffon to come before
shem, and fball give them & Charge to do their Duty, and declare to theve what
they are obliged to do by wertwe of that,or any former A after which the faid
Surveyors fhall make @ Prefemtment untothem npon Oath, of the State and Condi-
tion of the Highways within their refpeive Parifhes, Towns, Hamlets, 8:c. and
what Offences and Neglells any are guilty of, contrary 1o the Meaning of any
Statute made concerning the Highways, or any 1hing relating therenmto ! And
before any fuch Survesor fball go out of, or be difcharged [mw his Offtce, be fhall
at fome fuch fpecial Seffsons, give an Accompt upon Oarh of all Money that bath
rome to bis Hands, which ought 1o be emploved in amending of the Highways,
and how be hath difpofed of the fame: and in cafe any Moneys Jhall remain in
his Hands, be foall deliver the famne to the Surveyors of the Highmways, that fhall
Serve for the fame Parifb, Town, or Hamlet, &c. for the Year enfuing, and in
cafe of Failure, to forfeit the double Value of what fhadl be adjudged to be in bis
Hunds, by the faid Juflices, %c.

Sei. 47. And it is enatted by 6 Anne 29. That if any Surveyor fball
neglelt to put either that or any former Law for repairing Highways in Execution,
be fball forfeit fre Pounds, to be levied by Difirefs, &c. by Warrant of onme
Juftice of the Peace.

As to the fixth general Head of (his Chapter, vz, What hall be {aid to be
a Nufance to the Highway, 1 fhall confider:

1. What {hall be faid to be fuch a Nofahce at Common Law.
2. What by Statute.

Se?. 48. As to the firlt Point, there is no Doubt bue that all Injuries
whatfoever to any Highway, as by digging a Ditch, or making 2 Hedge
overthwart it, or laying Logs of Timber in it, or by doing any other
Aét, which will render it lefs commodious to the King's People, are pub-
lick Nufances at Common Law. .

Sedd. 49. Alfo it feemeth to be clear, That it is no Excufe for one
who layeth fuch Logs in the Highway, that he laid them only here and
there, fo that the People might have a Paffage by Windings and Turnings
through the Logs : Yet it is faid to be no Nufance for the Inhabitants of
a Town to unlade Billets, ¢, in the Street before their Houfes, by rea-
fon of the Neceffity of the Cafe, unlefs they fuffer them to coatinue
there an nnreafonable Time, after they are unloaded.

Se. yo. There is no Doubt but that it is a Nufance at Common
Law to ere@ a new Gate in a Highway, as hath been more fully thewn
in the precedent Chapter ; alfo it feemeth clear, That it is a like Nu-
fance to fuffer the Ditches adjoining to a Highway to be foul, by reafon
whereof it is impaired, or to (uffer the Boughs of Trees growing near
the Highway, to hang over the Road in fuch a Manner as thereby to in-
commode the Paffage.

Seit. 51. As to the fecond Point, wiz. What fhail be faid to be 2 Nu-
fance to the Highway by Statute; not only all the above mentioned Nu-
fances, which are fuch a¢ Common Law, are efteemed alfo Nufances by
Statate, but there is alfo one particular Nofance which is made {uch by
Statute, and doth not feem to be taken Notice of by Common Law, and
that is the Drawing of a travelling Carriage with more than five Horfes
in Length, the Permitting whereof hath occafioned the Carrying of
fuch excelfive Loads in fuch Carriage, that the Weight thereof hath in
many Places rendred the Roads unpaffable.
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As to the feventh general Head of this Chapter, viz. How fuch Nufances
artl: to be removed and punifthed, 1 fhall confider the following Parti-
culars:

5. In what Order Hedges and Ditches, adjoining to the Highway,
ought to be kept.

2. How far all Trees and Bufhes are to be removed from the High-
way.

3. In what Manner all other Annoyances obltrolting the Highway are
to be removed.

4. How far all Perfons are punilhable for taking away Things made

ufe :f for the Benefit of the Highway.

5. How far they may be punifhed for drawing a Carriage with more
than five Horfes in Length.

St 1. As to the firlt Particular, 2z, [n what Order Hedges and
Ditches, adjoining to the Highway, onght to be kept; it is faid, I'hat he
who hath Laads aext adjoining to a Highway, is bound of common
Right to fcowr his Ditches 5 but it is faid, That he who hath Lands next
adjoining to fuch Lands, is not bound by the Common Law fo to do,
withoot fome [pecial Prefcription for that Purpofes and perhaps it is the
better Opinion, That he who hath Trees next adjoining to the Highway,
and hanging over it to the Annoyance of the People, is bound by the
Common Law to lop the fame; and it feems clear, That any Perfon may
juftify the Lopping fuch Trees, fo far as to avoid the Nofance.

S:#. 53. However it is enalted by § EL 13. Par. 9. That the Hays,
Fences, Dikes, or Hedges, next adjoining on either Side, o any High or Com.
mon faring Way, fball from Time to Time be diked, foowred, repaired, and kept
low, by the Owner or Grners of the Ground or Soil, which fball be inclofed with
the faid Hays, Fences, Dikes, or Hedges aforefaid, &e.

Sett. §4. And it is farther enacted by 18 EL 10. Par. 5. That whoever
Jball not repair, ditch, or feowr, any Hays, Fences, Ditches, or Hedges adjoin-
ing to any Highway, or Common faring Way, according 1o the srue Intent of the
above mentioned Statute of § El. 13, fhall forfeit for every fuch Offence tem
Shillings, to be lewied by the Swrveyors, &e.

Set?. §5. And it is farther enaded by 3 & 4W. & M. 13, If amy
Owner or Qccupier of Lands next adjoining to any Highway, not twenty Foot
broad, fhall negle? to cleanfe or feowr their Ditches, Gutters and Drains, adjoin-
ing to the faid Highways, or canft the Earth taken out thereof to be carried away,
and lay fufficient Trunks, Tunnels, or Bridges, where any Cartways are, into the
Jaid Gronnds. for the Space of ten Days after Notice thereof given by a Surveyor,
&e. every fuch Offender fhall forfeit five Shillings, &c.

Se."s6.  And it is farther enaded by the faid Statute of 3 ¢ 4 W.
& M. 12. That the Poffeffors of the Land wext adjoiming to amy Highways,
where they are not twemty Foot broad, fball from Time to Time, and at all Times,
keep therr Fledges plafﬁg, cut, or praned, fo as o Tree, Bufb, or Shard foell
fand or grow in fuch Highway, nor Bough or Branch be fuffered to bang over
the fame, or any Part thereofs but the faid Hedges Jball be kept cut and parea
right up [mw the Roots, and not permitted in any fort to fpread into or bang over
the Highway, or any Part thereof, to the end that there may be a £free and clear
Paffage for the Travellers, and all Sorts of Carriages loaden, without being any
ways prejudiced or obfiruced by any Hedger, Trees, Bonughs, ar Brmrbufwbat-
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Joecr, and that the Sun may freely fhine into the faid Ways, to dry and avrend
the fame.

6{&. 47. Alfo it is farther enadted by the above mentioned Statute
of 18 EL so. Par. 6, That every Occupier of Lands adjoining 1o the Grounds
adjoining to any Highway, or Corsmon faring Way, where any Ditching vr
Scowring foould or ought to be, as aforcfaid, fhall frone Time to Time, as Need
fhall require, ditch and fcowr in bis Grounds fo adjoining, whereby the Water
conveped from the faid Highway, &c. over the Gronnd next adjoining, may bave
Paflage over fuch next Ground fo adjoining, on pain of Forfeiture for every
Tinse (o offeriding for every Rod not fo ditched and feowred, twelve Pence,

Serf. 58. Asto the fecond Particular, wiz. How far all Trees and
Buthes are to be removed from the Highway, it appears from the above
mentioned Statutc of Wincheffer, Chapter §. That mo fmall Tiee or Bufb,
whereby « Man may Inrk_to do burs, ought to be Juffered to fiand within two
bundred Foot of either Side of a Highway leading from one Market-Towa to
another,

Sect, §9. And it is farther enaCted by the faid Statute of 5 EL 13.
Par. 7. That all Trees and Bufbes growing in the Highways, fhall be cut down
by the Owner or Owners of the Ground or Soil, &e.  And it is allo enacted
Dy the faid Statute of 18 EL 1o, Par. 7. That whoever jhall not cut down,
or heep low, all Trees and Bufbes, growing in or next adjoining to any the faid
Ways, according to the Intent of the above mentioned Statwte of § El 13. fhall
forfeit ten Shillings.

Seit. 6o. Allo it is enafted by the faid Statute of 3 & 4 W. & M. 12.
That no Tree, Bufb, or Shrub fhall be permitted to fland or grow in any Highway
not full twenty Foot broad, but the fame fhall be cut down, grubbed up, and car-
ried away by the Owner or Owners of the Land or Soil, where the fame fball fland
or grow, within ten Days after Noticeto bine or them given by the faid Surueyors,
or any of them, on pain to forfeit for every Neglect, fve Shillings, &c

Sei7. 61, As to the third Pardicular, oz, ln what Manner all other
Annoyances obftrufting the Highway are to be removed s it feems clear,
That by the Common Law any one may abate a Nufance to a Highway,
and remove the Materials, but not convert them to his own Ule, as hath
more fully been fhewn in the precedent Chapter ; alfo it feemeth, That
an Heir may be indicted for continuing an Incroachment, or other Nu-
fance to a Highway, begun by his Anceftor, becaufe fuch 2 Continuance
thereof amounts in the Judgment of Law to a riew Nufance,

SegZ, 62. But the Common Law not having been thought fufficiently
to have provided againft Mifehiefs of that Kind, it was enacted by the
above mentioned Statute of 18 EL 10, Par. 7. That wo Perfon, having any
Ground adjoining to any Highway, or Common faring Way, leading to any Mar-
ket Town, fhall caft or feowr any Ditch, and throw or lay the Soil thereof inte
the Highway, and fuffer it to lie there by the Space of fix Montbs, 1o the Annoy-
ance of the (aid Highway, or Common faring Way, upon pain ng Forfeiture for
every Load of Soil fo caft invo the Highwiy, or Common faring Way, in Ditching
or Scowring, twelve Pence: And that the Surves vs may meake Sluices thro' Banks
occaffioned by the cafbing fuch Soil into any Highway, &c.

Sefz, 63. And it is fartherenalled by the above mentioned Statute of
3 & 4 W.& M. va. That wo Perfon fhall lay in any Highway, not twenty Foot
broad, any Stone, Timber, Straw, Dung, or other Matser, whereby the fame foull
be any ways obfiracted or amoyed, on Pain to forfeir for every fuck Offence,
five Shillings, &e.  And ivis fareher enalted, That if any Timber, Stone, Hay,
Straw, Stubble, or other Matter for the mpaking of Dung, or on any other Pre-
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tence whatfocver, foall be laid in any Hichway, as aforefaid, whereby the fame
fall be any Ways obfirutied or annayed, the Owners or Poffeffors of the Lands
next adjoining to the fame, fball clear the faid Way by removing the foid Tim-
ber, Stome, Hay, Straw, Dung, or other Matter, and bave, take, and difpofe of
the famse to bis and their own Ufe 5 and if any fuch Owner or Oceupier of Lands
nexi adjsining to the faid Highways, fhall meglect to clear the faid Ways of the
faid Niufances, be foall forfeit five Shillings, &c.

Se7t. 64. As to the fourth Particular, viz. How far all Perfons are

pun thable for taking away Things made Ufe of for the Benefit of High-
ways, it is enacted by the above mentioned Statate of 7 & 8 W. 3 29.
That every Perfon who fhall pull up, cut down, or remove, any Poft, Block, great
Stone, Bank of Earth, or other Sccurity, which was fet up, placed, and weade,
for fecuring any Horfe, or Foot Caufey, in a publick Highway, from Waggons,
Wains, and Carts, fhall upon Complaint to any Fuftice of the ‘Peace or Drvifion
where fuch Offence fball be proved by the Qath of one credible Witnefs, &cc. for-
Jeit twenty Shillings, one Moiety thereof to the Surveyors, &c. and the other
Moiety to bim that fhall difcover the fame.

Sei?. 65. Asto the fifth Particular, ziz. How far Perfons may be
punithed for drawing a Carriage with more than five Horfes inLength, it g, .. gra-
is enadted by the above mentioned Statutes of 22 Car. 2. 12. Par. 6,7, and coee of 5 Gea.
7 &8 Will 3. 29. and allo by 6 Aune 29.and g dnne 18. and « Geor. 11, 1™
That no travelling Waggon, Wain, Cart, or Carriage, wherein any Burthens,

Goods and Wares fhall be carvied and drawn, (other than fuch Carts and Lar-
riages as fball be imployed in or about Husbandry and Manxring of Land, and
in carrying of Hay, Straw, Corn? umbrafbed, Chalk, Timber for Shipping, =1 Guo. 1.
Materials for Building, Stomes of all Sorts, or fuch Ammunition or Artillery
as foould be for the Service of bis Majefty, bis Heirs or Succeffors } fhall at any
ome Time-be drawn, or go in any covmont or publick Highway or Read, with
above five Horfes, Oxen, or Beaffs in Length, (exrc}vt b only where fuch ffve g pqop g
Horfes fhall not be fufficient to draw fuch Cart of Waggon up any fleep Hill, g Anne e
or out of any foul Place, in which Cafe it fhall be lawful to join any Horfes from
another Cart or Waggon then travelling that Road, with the Confent of the Owner
or Driver of fuch Cart or Waggon, to belp fuch infufficient Horfes up fuch fieep
Hill, or owt of fuch foul Place) on Pain o} ¢ forfeiting five Pounds, one Moiety < 5 pos o,
to the Surveyor of the Highways of the Place where fech Offence fhall be commit-
ted, for the Repairs of the faid Highways, and the ather Moicty to him who flall
difeover, and profecute for the fme, to be levied by Diftrefs of all, or any of
the Horfes, Oxen, or Beafts of any Perfon offending agalnft the fuid Statutes,
which & Diffrefs may be made by any Perfom whatfoever, (without any War- 45 aape s,
yane, as it feemeth from o Anne 18.) And the Beafts fo difrained are to be
delivered forthwith to the Survesor of the Highways, or other Parifh Officer, of
the Place wheve the Offince fhall be committedy and if the faid Penalty be not paid
within three Days, the fuid Surveyor or ather Parifh Officer, may, by Warrant
of on: Juflice of the Peace, fell the faid Diftrefs, and deliver the MZmy raifed
thereby 1o the faid Fuftice, who is to diffribute the Penalties in the Manner
above dirvecled, vendring the Querplus 10" the Owner, the Charges being firft de-
duited s or if the Offender fhall immediately pay the faid Penalty to 1he Perfon
who foall make fuch Diftrefs, or to the Survegor, or other Parifh Officer, where
the Offence [ball be committed 5 then the Perfon fo receiving the fame, fhall deli-
wer it to the next Juftice of the Peace, to be by bim diftributed, as aforefaid,
Provided that if any Perjon fball refufe or meglect to carry any of the faid Beafls
by bim fo diffrained, 10 the Surveyor, or other Parifp Officer, a5 aforcfaid, be
Jhall forfeit twenty Pounds, 0 be levied of bis Goods by Warrant of one Fuftice
of the Peace, &, And if any Surveyor, or other Parifh Officer, fhall refufe or
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scglect 10 deliver any Swm of Moncy, or Penalty by him received, to the faid
Fuflice, be fball forfeit twenty Pounds, to be levied, &c. as aforefaid,

Secf. 65, And itis farcher enadled by the faid Statute of g Aume 18,
That if any Perfor employed by any Carrier, or other Perfon [ubject to the Penal-
ties montioned in the faid A7, foall drive, or affift in the Driving of any trs-
velling Waggon, &c. with more than fix Horfes, &c. the Perfon fo offending
Jball forfeit five Pounds, 10 be levied and difpofed ‘?‘ in like Manner as the Fore
Jeitures before mentioned are direied and appointed. .

Sect, 67, As to the eighth general Head of this Chapter, viz. In
what Manner thole, who are charged with any Offence relating to the
Highway, are to be proceeded againft, it is enatted by the above men-
tioned Statute of 2 (g 3 Ph. & Mar. 8. That the Steward of every Leet may
extguire by the Ourbs of the Suitons of all Offences which fhall be committed within
the Leet, againfl every Article of the faid Statute, and to affefs fuch Fines and
Amerciaments for the fame, as fball be thought meet by the faid Steward : And
in Defanlt of fuch Inquiry or Prefentment, the Quarter-Seffions of every Place
may inquire of the fame Qffences which feall be committed within the Limits of
their Comumiffzon, and 1o affefs fuch Fines as they,or two of them, whereof one to
be of the Quoram, fhall sthink meet: And the Steward of every Lees fhall make
Eftreats indemted of all ihe Fines, Forfeitures, and Amerciaments, for the De-
Sanults prefented before bim, and (hall deliver the one Pars thereof fealed and fign-
ed by hime to the Baif:'{; and High Conftable of every Hundred, Rape; Lathe, or
Wapentake, wherein the Defanit fball be prefemted, and the other Part to the
Conflable and Church-wardens of tke Parifh wherein the Defunlts were made ; the
Jame 10 be yearly delivered within fix Weeks after the Feaft of Michaelmas.
And the Clerk of the Peace (hall make the like Effreass indented of the Fines, &c.
Sor the Defaults prefented before the Fuftices of the Peace, &c. The which
Eftreats fball be fufficient Warrant to the faid Bailiff, or chief Coufbable, to ley
the faid Fines, &. by Way of Diftrefs: And if no fufficient Diftrefs can i
found by the faid Bailyff" or Chicf Conflable 5 or 5f the faid Offender foall obfli-
nately vefufe 1o pay the faid Fine, &c. and do mot pay the fame within trent
Da; s afier a lawful Demand of the fame by the {aid Officer, ke fhall forfeit ¢
dowble Sum that be fbonld before have paid,

Sect. 68. And it is farther ena&ed by the faid Statute, That every of
the faid Builiffs and Head Conflables, fhall at leaft once every Year, betwixt the
Jirft Day of Maxch and the laff Day of April, make a true Account and Payorent
of all fuch Sums of Money, (to the Conftable and Church-wardens of every Pa-
rifh wherein the Offences were committed, or to two of them) as be fhall have col-
Fected wpon any of the faid Efireats, on Pain of, to forfeit for every Time bhe
Jhall not fo do, forty Shillings.

Sect. 69. And it is farther enalted by the (aid Statute, That ol Fines,
&c. which fhall be due for any Offince againft the Purview thereof, foall be to the
Church-wardens of every Parifb wherein the Offences fhall be commisted, to be be-
flowed of 1he Highways in the faid Parifes; And the faid Church-wardens fhall
bave Authority to call the faid Bailiff and Head Cw;)/?able to account, before the
?ﬂﬂicu of Peace, or two of them, whereof one to be of the Quorum, by Bill,

nformation, or otherwife. The which Fuflices fhall have Autkority to take the
Said Account, and 1o commit the faid Bailiff and Head Conflable to Prifon 1:ll he
Joall pay all fuch Arvearages as fhall be adjudged by the faid Fuftices; and every
of the faid Bailiffs and %ead Conflables upon their Accounts fhall have allowed
for every Pound ke fhall colleit and pay, Eight-pence for bis own Fains, and
Twelve-pence for the Fees of the Clerk of the Peace, or Steward of the Leet, for
the Efiveats indented of every feveral Pavifh that they fhall deliver as is aforefaid,

2 A4
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Ared the Suecelfors of every Uburch-warden fhall bave thé like Action of Acconnt
againft their Predeceffors, as is before appointed againft the Basliff.

SiF. 76, And it i§ efialted by the above merittoned Statuté of 5 /.
v3. Pat. 8. That every Suvbeyor fhall within one Month after any Default o
Offtnce dgninft the faid Statute of 3 & z Ph. & Mdr. B. or the faid Statute of
5 Bl 1y: prefent evitvy fuch Offemce bv the next Faflice o° Peace, on Pain to ,0r-
feit for cvery fuch Offence in fuch Sort, ot by bitn prefemted, forty Shillings:
And thit evieny fuch Siflice of Peacé to whom any fach Offence jhall be Jo pe-
Somed, fhall cortify the fame Prefeniment at the wext gemeral Cownty Seffions
o pdi# bo forfeit for viot vortifying of every fuch Prefemtment of every fuch Of-
fonce, fve Pownds sy and thar the Fuftices of Peare of every Connty, where
Sidd Offences fBall b conimisted, mdy inqisire thereof at their Quarter-Sefions,
and dff3fi fiich Fimes for the Jame, as ey or two of them, whereof ome to be
of the Quorbiin, fball think muct.

SF. g6, And it is farchey enadted by the faid Statate, Par. 9. That
every Fufbice of Peace may of bis own proper Knowledge, in the open Goweral-
Seffions, make Prefentment of any Higbway not well and fafficiently repaived and
awithded, ot of any vther Defanlt or Gffence, contvary to either of the faid Statutes
of 2 & 3 Ph. & Mar. 8. o# 2 EL iB. Awd thar every Prefentinemt made by any
fhoh Fuftice of Peace, apon bis own Knowledge, ar s aforefasd, fball be as good,
dnd of Yhe Jame Fovie, Strepth, and Effect in vhe Law, ar if the fame bad
beew prefeatted, fomnd, wid adjudged, by the Oath of twelve Men @ And that
for every fuch Default fo prefented, as sr afwefaid, the Fuftices of Peace of ihe
S County foall smemididtely, #¢ the faid Gemeral-Seffions, have Authority to
affs fuch Fiwes, #5 to them, or itpb of thewm, whereof the owe fo be of the Quo-
ren, fall be thought et « Sutiing to every Perfon that fhall be touched b ), an
ﬁu‘ﬁ Prefentinsnt bt lawfiil Traverfe the Jame Prefemtmint, as he m;géf
bave #pon ugy Dndicimsent of Trefpafs, or foreible Emry, by the Laws of this
Realms, bé'sre the wiaking of thir Statare.

Set. %3, It 'hath beed holden in-the ExpoBirion of this Claufe, That
the Paity againk whom fach 2 Prefentment Thall be made, caninot take
afry Traverle co the Want of Repais of fich Highway 5 but it is agieed,
Thit he may plead that Tome othey Perfon ought to Yepair the fame, and
traverfe his own Obligation to doit.. Neither can 1 {ée upon whar Rea-
fon the former Opinion is groanded, that he cannot tiavetle the Want of
Repalr of Tich Highway, for fince the Stature exprelly faves to epery Per-
Sor o fhall Ye touched by any fuch Prefentment, bis kawful Traverfe to the fasre,
45 be might have to an Trdictment of Trefpufs or {frﬁbk Entrys and Tince i
feens clear, That every Defendant to any fuch Inditiment may traverfe
the whole Matter alledged againft him, as hath been théwn more at
Bige, Chap. 64. 3. 54. why may he not as well have the fame Bene-
fitin the prefent Cafe? And tho’ the Record of a Juftice of Peace atin
by ‘Force of any Statute, as 4 Judge, be not traverfable; yer it feets hard
by fuch a géneral Rule, to make any Record not traverlable, which by
thé exprels Words of the Statute, which anchorizes the making of ir, is
allowed to be traverfable: It i true inde¢d, That 4 Prefentment in a
Coust Leet i$ not traverlable, onlefs it rouch the Party’s Freehold 5 bot I
do not fee why fuch a Prefentment in Porfuance of this Statute fhould
have the Jiké Privilege fince the Statute hath no Mention of fuch Prefent-
metts in Courts-Leet, but gives the like Traveile as is allowed by Law
npon any Indittment of Trefpafs, &« ) _

Sect. ¥3.  1tis farther enatted by the [aid Seatute of 5 B 13. Par. ro.
Tt #lf fuch Fises, &, b be affifedd by the faid General Scffions, ﬁm‘g be q)?rearé
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ed and levied in fiuch Manner, and imploged to fich Ufes and Intents, as in
she Jaid Statute of 3 & 3 Ph. & Mar. are appointed.

Seff. 74. And it is farther ena@ed by the above mentioned Statute
of 18 EL 1o. Par. 8. That ol Juftices of Alfize, Juflices of Oper and Termi-
wer, and Juftices of the Peace in their Selfions, and Stewards of Leets in their
Leets, fhall hear and desermine every Offence, Matter, and Canfe, that fhall
grow, come, or vife, by Reafon of the faid Statate, '

Seit, 75. Alfo it is ematted by the above mentioned Statute of
22(ar. 2. 12. Par. g. That if any Perfon fball fail in bis refpeitive Days Labour
in every Year towards the Repairing. of the Highways, or negleft to fond bis re-
Jetdive Carriages, &c. required by Law; the Surveyors onght to make Complaint
thereof 10 1he next Fuflices of the Peace, who onght upon Proof by Oath of one
credible Witnefs, 1o levy by Difirefs and Sale and Goods, &e, for every Day-
Labourer fuiling, as is aforefaid, one S hilling and fix Pence s and for ecery Man
and Horfe, that fhall make Default three Shillings 5 and for every Cart with two
Men, ten Shitlings, for every reipisiive Day wherein they fhall make Defanls
which Penalties fhall be imployed towards she Repairs of the Highways, &c.

Self. 76, And it i, farther ena&ed by the fame Statute, Par, 10, and
3 & 4 Will. & Mar. 12, That the Affsffinents 1o be made, in Purfuance of thefe
Statutes, for the Repairs of the Highways, fhall be levied by Difirefs and Sale
of the Goods of every Perfon fo affeffed, not paying the fame within ten Days
after Demand, rendring the Querplis to the Owner, the meceffary Charges being
S} deduited. _

Sect, 77. It will be needlefs to thew in this Place in what Manpes the
feveral Penaltics for other Offences againft the above mentioned Starates
concerning the Highways, are to be recovered, becaufe the fame may
appear from the forcgoing Part of this Chapter, wherein the (everal
Claufes of the faid Statutes relating to the faid Ofiences are fet forth,

Sect, 78. 1t is enadled by the faid Statute of 22 Car, 2. 12, Par. 4.
That all Defects of Repairs of Cauféys, Pavements, Highwags or Bridges, fhall
te prefented in the County only where fuch Canfeys, &c. lie, and not elfewbhere 5
and that no fuch Prefentment or Indictment fball be removed by Certiorari, or

SecB 2.Ch 27 otherwife, ont of the faid County, till Suck Indiiiment or Prefentment be tra-
5.37. 46, 47. verfed, and Fudgmens therenpon given.

Seit. 79.  And it s farther enadted by the (aid Statute of 3 & 4 W, &
M. 12.That all Matters concerning Highways, Caufeys, Pavements, and Bridges,
mentioned in the faid A7, fball be determined in the County where the fame do
lie, and not elferhere 5 and that no Prefemtment, Indictment, or Order, made
by wvertue of the faid Aif, fhall be removed by Certiorasi out of the faid County
into any othir Court,

Se;t. 8o. Yet it hath been refolved, That if the Quarter-Seffions, un-
der Pretence of the Jurifdidtion given them by thefe Statutes, take upon

Queenand  them to do a Thing manifeltly exceeding their Authority, as to make

Bamby. an Order on Surveyors of the Highways to make up their Accounts be-

Mic. 10Ann- gore a fpecial Seffions, their Proceedings may be removed by Certiorari in-
to the King’s Bench, and there quafhed s for the Quarter Sefions have
no manner of Power given them to intermeddle originally with fuch Ac-
counts, but only by Way of Appeal.

Sect. 81, It is enacied by the faid Statute of 3 4 W & M. 12,
That no Perfos hall be punifbed for any Offence againff the faid Act, unlefs fuch
Offender be profecuted for the fame within fix Nionths after the Offence commit.
ted, and that no Perfon who fholl be pumifhed for any Offcnce by vertue of the faid
Act, fhall be punifhed for the fame Offence by vertue of any other Act, or Law

what foever.
4 Sees.
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Sect. 82 A$ fo the ninth general Head of this Chapter, viz. In what
manner Perfons proceeded againit for any of tlie above mentioned Of-
fences may defend themfelves; it i$ enafled by the faid Statute of 3 & 4
W.¢» M. 10. That if any Perfon (ball find himfelf aggrieved with am Afeff-.
ment or Rate, or other ACF by the faid Fuflices of Peace, the gemeral Suarter
Seffions of the Peace, may take fuch Order thevesri, s to them fhall be thonght
convenient, and the fame to conclude and bind all the faid Parties.

Seet. 83. Alfo it feems to be implied in the Conftroction of thefe as Vide foprs,
well as of all other Penal Statutes, That no one ought to be convitted of Ch-64- Se&t
any Offence againft them, without having Notice of the' Accufation made 57155 59
againft him, and an Opportunity of defending himfelf. And therefore I
thall take it for granted, that generally no one ought to be punithed for
any of the above mentioned Offences, without being called upon to
an{wer for himf{elf, and having Liberty to traverfe the Matters alledged
againft him it is true indeed, that it is generally holden, That no Tra-
verfe can be taken againft a Prefentment by 2 Juftice of Peace of his own
Knowledge, a5 to the Want of Repairy yet this Opinion feems juftly que-
ftionable for the Reafons alledged in the fixty-cighth Seltion of this
Chapter.

Si'fr, 84. However ir is certain, That in all other Cafes, whoever is
indited or prefented ip any Court, except a Court-Leet, for any Offence
relating to the Highways, may traverfe the whole Matter alledged a-
gainft him in (uch Indictment or Prefentment; butit feemeth to be agreed,

Thar he, who is prefented for fuch an Offence in a Court-Leét, can oply §H.7.4
traverfe it {o far as it concerns his Freehold, as by chiarging him with be- E‘;‘:ﬁﬂé*'
ing bound to [uelr Repairs in refpett of the Tenure of his Lands, é«. for

which Porpofe it is certain, that he may remove it by Certiorari into the

King's Bench, and there traverfe it; alfo there is no Doubt, but that af-

ter Conviftion, or upon a Demnurrer, or Confeflion, any one may take
Exceptions to any (uch Inditment or Prefentment in any Court for the And. 234.
Want of legal Formy but the Court in Difcretion will very rarely fuf- ! Eeb. 256,
fer a Man to take fuch Esceptions, before fuch Conviion or Confef- ki, 515,
fion, without a Certificate and Affidavit, that the Ways are in good Repair. 7:8.

Sef?. 85. Therefore for the better Underftanding in what Cafes it
may be fife to demur to, or confefs an Indi&kment or Prefentment of this
Kind, I fhall lay down the following Rules concerning them.

Set. 86. 1. Thatitisa fafelt in every fuch Indictment to fhew both *2 Rol. Ab.
the Place from which, and alfo the Place to which the Way fuppofed to lﬁ:inf'-;:-
be out of Repsir doth lead, yet Exceptions for Want of {uch Certainty, », Keb. 715,
have {ometimes been © difallowed ; however it (eems certain, That there 73¢-
is no Neceffity to thew € that a Highway leads to a Market-Town, becaufe §_° -39

every Highway leads from Town to Town, 1 Brown 6.
Sect, 87. 1L That it is neceffary 4 in every fuch Indi&ment exprelly :f{‘gﬂl‘igif;.

to fhew in what Place the Nufance complained of was done, for which « ;b6
¢ Caufe an Indi&ment for {topping a Way at D. leading from D to (., ¢ 2 Rol. Ab.
is not good, for it is impoffible that a Way leading from D. fhould be 8t FL a5
in D. and no other Place is alledged.

Se. 88, Il That every fuch Indi@ment ought alfo certainly to Cro-Ju3ae
fhew to what Part of the Highway the Nufance did extend as by (hew-
ing how many Foot in Length, and how many Foot in Breadth it con-
tained, or otherwife the Defendant will neither know of the Certainty of
the Charge, again{t which he is to make his Defence, neither will the
Court be able from the Record to judge of the Greatnefs of the Offence,
in order to aflefs a Fine anfwerable thereuntos and upon this Grourl\]d it 3 RolA>de.

ath pu. 6.
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hath been adjudged, -That an Indi®ment for (opping a certain Part of
the King's Way at K. is naught, for the Uncertainty chereof: Allo it hath
begn refolved, That the Place wherein fuch a Nufance is alledged, is not
fuifciently afcertained in {uch an Indi@ment, by thewing that it contain-
ed fo many Foot id Length, and fo many in Breadth, by Etimation,

Seff, 8y. . 1V. That every {uch Indi€tment muft thew, That the Way
whefein a Nofance is alledged, is a Way common to all the King's Peo-
ple for which caufe it hath been refolved, That an IndiGtment for a
Nufance to a * Hosfe-way, without fhewing that it is a Common Way,
is naoght 3 4nd wpon the fame Ground it {eemeth aifo, That an 1ndict-
ment for a Nufance to 2 common Foot way to the Chusch of D. for
ball the Parifhioners of D. is not good ; vet it ¢ feems, That if thofe
laft Words, #iz. For all Parifbioners of D. had been omitted, fuch an In-
ditment might be maintained. .

Se. go. V. That it is not fafe in an Indi®tment againft a common
Perfon for not repairing a Highway, which he ought to have done in re-
fpet of the Tentyre of eertain Lands, barely to 3y thar he was bound to
rEpair ity ratione Temre Terre, without adding 9 fues al{o it is [iid, That
inan Inditment againft a © Bithop, . for not repairing a Highway,
in refpet of certain Lands, it ought to be thewn in what Capacity he
ought to repair ity becaule otherwile it cannot be known in what Capa-
city the Procefs is to be awarded againft him.

Seff. 9t VI Thatin every fuch Indi&ment the Fa&t alledged againft
the Defendant muft be exprefled in {uch proper Terms, that it may elear-
Iv appear to the Court to have been a Nufances and for this caufe it
hath been reflolved, That a Prefentment for diverting a Highway is not
good, becaufe a Hi hway cannot be diverted, but muft always con-
tinue in the fame Place where it was, howfoever it be obfiruéled, and
a new VWay made in another Place.

Seif. 92. VI That an Indi@ment againft a2 Man for topping a High-
way in his own Land is good, without laying the Offence done Vi o
Armis.  Alfoitis faid, That a Prefentment that a Highway in fuch o
Place is decayed by the Defaults of the Inhabitants of fuch a Town is
good withont n2ming any Perfon in Certainty. But it hath been ud-
judged,. That an Indittment againft particolar Perfons muft {pecially
charge them every one ; for which Caufe it hath been refolved, That an
Indi&ment againft feveral for not repairing their Streets, that they ¢
eorhs wherque, did not repair them, is oot good.
~ Seff. 93. VAL That the Defendants onght not to plead guod mon de-
bent reparare, withont {hewing who onght.

Sefi. 94, ‘That the Defendants (hall not be ditcharged by tubmitting
to a Fine, but a Diffringas (hall go in infinitwm till they repair.

CH AP LXXVIL
Of Nufances relating to Bridges.

N now I am in the fecond Place to confider Nufances relatin
to Bridges in particular 5 for the better Undesltanding whereof, |
fhall examine:
1. How publick Bridges are to be repaired by the Common Law.
2. How by the Statute,

1 As
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As to the firlt Poine, I thall confider,

3. In what Manner, and by whom fuch Bridges are to he repaired by
Common Law.

2. In what Manner Peyfons bound to (uch Repairs are to be proceeded
againft.

Sect. 1. Asg to the frlt of thefe Particulars, it feemeth to he cleay,

That thofe who are bound to repair {uch Bridges, muft make them of 43 ATPLn
fuch Height and Strength, as thall be anfwerable to the Courfe of the B¥%-su 1t

Water, whether it continue in the old Chanel, or make a new one 3 and

that they are not punithable as Trefpaffers, for entring on any adjoiniug

Land, for fuch Purpofe, or for laying thereon the Materials requifite for

fuch Repairs. Al it feemeth to be clearly 2 fettled, That of common * =Inf(*:- 704,
Right the Charge of repairing all common Bridges, lies upon the Coun- E‘;.,'."ca.' ik
ty wherein they are, unlels Part thercof be within a Franehife; in 4 Mod. 307.
which Cafe it is faid, That fo much as is within the Franchile fhall be S'k358.352
tepaired by thofe of the Franchife,

Selt. 2.~ Alfo it feemeth to bed certain, That fuch Charge may be caft * 2 Inft. yoo,
upon a Corporation-aggregare, either in refpedt of a fpecial Tenure of EP.c, i
certain Lands, or in refpect of a fpecial Prefcription, and that it may be D, ca. 14.
calt upon any other Perfons by reafon of fuch a fpecial Tenure, as hath
been (hewn more at large under the fecond general Head of the prece-
dent Chapter. But it is € faid, That a Man fhall not be bound to IEPAIr < 3 tafk. gor,
a new Bridge built by himfelf, for the common Good : But that the 6 Med. 307.

County (hall be bound to repair it, if it become of publick Conve- Soz25%,.
nence. 365.

8e. 3. As to the fecond Particular, ziz. In what Manner Perfons
bound to fuch Repairs, are to be proceeded againtt ; it feemeth to be
clear, That any particalar [nhabitant or Inhabicants of a County, or Te- ¢ rJon, 273
nant or Tenants of Land charged to the Repairs of fuch a Bridge, may gﬁghfg:}.
be made Defendants to an Inditment for not repairing it, and be liable suk. 356,
to pay the whole Fine affeffed by the Court for the Default of fuch Re-
pairs, and (hall be put to their Remedy at Law for a Contribution from
thole who arc bound to bear a proportionable Share in the Charge,
for the Neceflity of the Cafe requires the greatelt Expedition in Cales of
this Nature.

Se. 4. Alfo it hath been « refolved, That it is not fufficient for the caLevinary,
Defendants to an [ndi@ment for not repairing a Bridge, to excyle them- P"‘::ﬁ-'l,ﬂ"
felves, by thewing either that they are not bonnd to repair the Whole, or ¥ 17"
any Part of the Bridge, without thewing what other Perfon is bound to
repair the fame 5 and itis {aid, Thatin (uch Cafe the whole Charge fhall 4; At Py,
be laid upon fuch Defendants, by reafon of their ill Plea. Bro. P"f‘“;-'

Sei. 5. It is faid, That wherc fuch Defendants plead, that 4. B, ™"***
ought to repair the Bridge mentioned in the IndiGtment, and take a Tra- Sce:Sydirge
verfe to the Charge againft themfelves, the Attorney-General in this fpe-
eial Cale may take a Traverfe vpon a Traverfe, and infift that the Defen-
dants are bound to the Repairs, and traverfe the Charge alledged againft
A. B. and that an Iffue ought to be taken on fuch fecond Traverfe; and
that the ‘Attorney-General may afterwards furmife, that the Defendants

sre bound #o repair it, and that the whole Matter fhall be tried by an
indifferent Jury, &,

a Levin, 119
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Sect. 6. It feems that no Inhabitant of a County ought to be a Juror
for the Trial of an Iffte, whether the County be bound to fuch Repairs
or not, bat it is faid that he may be a good Witnefs.

Sect. 7. As to the fecond Point, viz. In what Manner fuch Bridges
are to be repaired by the Statute, it is enacted by 22 H 8. 5. That the
Fuftices of Peace in every Shire of this Realm, Franchife, City, or Borough, or
Jour of shem at the leaft, whereof one to be of the Quorum, may inquire, hear,
and determine, in their General Seffions, of all manmer of Annoyances of Bridges
broken in the Highways, to the Damage of the King's liege People, and to
make fuch Procefls and Pains wpon every” Prefentment afore them, for the
Reformation of the fame, againft fuch as owen to be charged for the Muaking
or Amending of fuch Bridges, as the King's Fuftices of his Bench ufe com-
monly to do ; or as it fhall feem by their Diferetions to be meceffary and con-
venient for the fpeedy Amendwment of fuch Bridges.

Sect. 8. And it is farther enaled, Par. 2 & 3. That where it cannot be
kenown and proved what Hundred, Riding, Wapentake, Gity, Borough, Town or
Parifb, nor what Perfon certain, or Body Politick, oyght of Right to make fuch
Bridges decayed, by reafon whereof fuch decaged Bridges, for Lack of Knowledge
of fuck as owen to make them, for the moff Part lie long without any Amend.-
ment, to the great Annoyance of the King's Subjects, in every fuch Cafe, the
Jaid Bridges, if they be withont City or Town-corporate, fball be made by the In-
habisants of the Shire or Riding, within which the faid Bridge decayed fhall
bappen to be: And if it be within any City or Town-corporate, then by the Inha-
bitants of every fuch Gity or Town-corporate wherein fuch Bridges fiall be. Aud
if Part of any fuch Bridges fo decayed bappen 1o be in one Shire, Riding, City,
or Town corporate, and the other Part thereof in another Shire, Riding, Cita, or
Town-corporate, or if Part be within the Limits of any City or Town corporate,
and Part without, or Part within owe Riding, and Part within another, that
then in every fuch Cafe the Inhabitants of the Shires, Ridings, Cities, or Tovons-
corporate, fhall be charged and chargeable to amend, make, and repair fuch Pare
and Portion of fuch Bridges fo decayed, as fhall lie and be within the Limits
of the Shire, Riding, City, or Town-corporase, wherein they be inbabited at the
Time of the fame Decays. _

Sect. 9. And it is farther enafted, Par. 4. That in cvery fuch Cafe where
# cannot be known and proved what Perfons, Iands, Tenements, and Bodies-
politick owen to make and repair fuch Bridges, that for fpeedy Reformation and
Amending of fuch Bridges, the FJuftices of Peace within the Shires or Ridings
wherein fuch decayed Bridges been ont of Cities and Towns-corporate; and if it
be within Cities, or Towns-corporate, then the Juflices of Peace within every fuch
City or Town-corporate, or four of the faid Fuftices af the leaft, whereof one to
be of the Quorum, within the Limits of thetr feveral Commiifions and Authori-
ties, may call before them the Conflables of every Town and Parifb, being within
the Shire, Riding, Gity, or Town-corporate, as well within Liberty as withont,
wherein fuch Bridges or any Parcel thereof fhall happen 80 be, or elfe two of the
moft boneft Inhabitamts within every fuch Town or Parifh in the fusd Shire, Ri-
ding, City or Town-corporate, by the Diferetion of the faid Fuftices of Peace, &e.
And at and wpon the Appearance of fuch Conflables or Inbabitants, the faid Fue
flices of Peace, &e, with the Affent of rbecﬁﬂ'd Conflables or Inbabitants, may
tax, and fet every Inbabitant in any fuch City, Town or Parifh, within the Li-
wiits of their Commilfions and Authorities, to fuch reafonable Aid and Sum of
Money, as they foall think by their Difererions convenicnt and Sufficient for the
Repairing, Re edifying, and Amending of fuch Bridges, and after fuch Taxation
made the faid Tuftsces fball canfe the Names and Sums of every particular Perfon
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Jo by them taxed, to be written in a Roll indented. And fhall alfs bave Power
and Authority to make two ColléCiors of every Hundred, for Collection of all fuch
Sms of Money by them fet and taxed, which Callectors receiving the ome Part of
the faid Roll indented, under the Seals of the faid Fuftices. foall have Power and
Authority 1o colle@ and receive all the particular Sums of Money therein con-
tamed, and to diftrain every fush Inbabitant as fhall te taxed, and refufe Pay-
wment thereof, in his Lands, Goods and Chattels, and to fill fuck Diftrefs, and of
the Sale skereof retain and perceive all the Money taxcd, and the Refidue, ( if
the Diftrefs be better) to deliver t6 the Owner thereof : Andthat the fame Fuftices,
or four of them,within the Limits of their Commilfions and Authorities, may alfd
name and appoint two Surveyors, which fball fee every fuch decayed Bridge re-
paired, and amended from Time to Time, as often as need fhall require, to whofe
Hands the faid Colletiors fhall pay the faid Sums of Money, raxecz and by them
received : And that the CollecFors* and Surveyors, and every of thew, and their
Executors and Adminifirators, and the Executors and Adminifirators of thent,
and every of them, from Time to Time, fball make a true Declaration and Ae-
compt 10 the Juflices of Peace of the Shire, Riding, City, or Town-corporate,
wherein they fball be appointed Collectors or Surveyors, or 19 four of vhe farre Fu-
Jtices, whereof one 10 be of the Quorum, of the Receipts, Pajwments, and Fxpences
of tbe faid Sums of Money-: And if they, or any of them refufe that to do, that
then the fame Fufbices of Peace, or four.of them, from Time to Tinee by their Dif
cretions, fhall have Power and Anthority to make Procefs againft the faid Collec-
tors and Surveyors, and every of them, their Executors and Adminifivators, and
the Exeontors and Adminifirators of every of them, by Attackments under thein
Seals, returnable at the Gencral-Seffions of Peace: And if they appear, then to
covipel them 1o accompt, as is aforefaid s or elfé if they or any of thems refufe that
10 do, then 10 commit fuch of them as fball refufe, 10 ward, there to remain withe
out Bail or Mainprife, till the faid Declaration and Accompt be truly made.

Sect. 10, And it is farther enadted, Par. 5. That where any Bridge or

Bridges lien in one Skire or Riding, and fuch Perfons Inbabitants, 50die.r- Polz-
vick, Lands or Tenements, which owen to be charged 10 the Making and Amending
of fuch Bridges, lien and abiden in another Shire or Riding, or where fuch
Bridges been within any City, or Towmcorporate, and the Perfons Inbabitants,
Bodies-Politick, Lands, or Tenements, that owen to make or repair any fuch
Bridges, lien and been out of the fuid Cities, and Town-corporate, in every fuch
Cafe the Juflices of Peace of the Shire, City, or Town-corporate, witbin which fuch
deceyed Bridges, or any Part thereof, fhall happen to be, fhall have Power to
inguire, hear, and determine all fuch Annoyances, being within the Limits of
their Commilfions and Authoritics. And if the Annagance be profented, then
20 make Procefs into every Shire within this Realut, againft fuch as owen 1o make,
or amend any fuch Bridges fo prefented before them ta be decased, to the Annoy-
ance, and Let of the Paflage of the King's Subjetis, and to do farther in every
Bebalf in cuery fuch Cafe, as they might do by Authority of the [aid AZ, in
Cafe that the Perfons;, &c, which owen to be charged to the Amending or Making
of fuch Bridges, &c. were in the Jame Shire, &c. where fuch Annoyance fhall
kappen 10 be.  And that all Sheriffs, and Bar'fi/j"r-of Liberties and Franchifes,
foall traly ferve and execute fuch Procefs as fhall come to their Hands from
the faid Fuftices of Peace, afore whom any Prefomtment [hall be had for any
Such Aunoyaace, according to the Tenor and Effec of the faid Procefs to theu
direlfed, &c. on Pain to make fuch Fine as fhall be fét on them by the Difire-
tion of the faid Fuflices.

Se. 11, But it is provided, Pas. 6. That nothing in the fuid AF con-
tained fhall be prejudicial to the Liberties of the frve Ports, or Mentbers of the
fawee : And for Reformation of Annopance of Bridges within the faid PWK/I and

ent-
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Members » 1t is farther enalted, Par. 9. That the Warden, Majors, and Bas+
liffs eleked, and Jurates of the fame Ports, and every of them, bave Power and
Authority to inguire, bear, and determine all manner of common Annoyances of
Bridges within the fame Ports and Members, and 1o make fuch Procefs, Pains,
Taxations, and alf other Things within the fame Ports and Members, as the Ju-

flices of Peace may do in other Shires or Places out of the fame Ports, by vers

tue of the faid AF in every Bebalf.

Se. 12. And it is farcher enadted, Par. 8. That the faid Fuftices, &e,
may allow fuch reafonable Cofts and Charges to the faid Surveyors and Colleftors,
as by their Difcretion fhall be thought comuvenient,

Sei#. 13.  And it is farther enalted, Par. g. That fuch Part and Portion
of the Highways in every Part of this Realun, at well within Framchife as with-
ont, as lie mext adjoining to any Louds of any Bridges within this Realw, diftans.
from any of the faid Ends by the Space of three hundred Foot, be made, vepaived,
and amended  as often as need fodl require 5 and that the Fuftices of Peace, in
every Shire of this Realm, Franchife, Uity, or Boraugh, or four of them at the
leaff, whereof one 1o be of the Quorum, within the fx‘miu of their Commi|fions
and Authorities, may inguire, bear, and determine in their General-Seffions, all
manner of Annoyances of and in fuch Highways, fo being and lying next adjsin-
ing.to any Ends of Bridges within this Realm, diftant from any one of the Endy

of fuck Bridges three hundred Foot, and to do in every Thing concerning the

Malking, Repairing, and Amending fuch Highways, &<. 'in as large amd ample
Marnner as they might and may do, to and for the Making, Repairing, and A-
mending of Bridges, by vertue of the faid Ad.

In the Conftru&tion of this Statute the following Opinions have been
holden ;

Seff. 14. L That no private Bridges are within the Puorview there-
of, but only fuch as are common in the Highways, where all the
King's liege People have, or may have Paffage.

Se?. 15. I That unlefs the Juftices of Peace of a County, or Town,
&ve. be four in Nomber, and one of them of the Quorum, they have no
manper of Juri{di&tion by vertue of this Statute; but it is faid, That the
Juftices of Peace of the County, in which foch Town, being not a Coun-
ty of it felf, and wanting fuch a Number of Juftices, thall lie, may by
vertue of the firft Claule of the Starute, determine all Annoyances of
Bridges within fuch Town, ¢. if it be known what Perlons in certain
are bound to repair the fame: But if it be not known, it feems that fuch
Annoyances are left to the Remedy of the Common Law, becaufe the
Claufe which in fuch Cafe authorizes the Juftices of Peace to tax all the
Inhabitants, feems exprefly to confine the Power of taxing the Inhabitanes
of fuch Towns to their own Jultices, &.

Sed. 16. Il That al! Houtholders dwelling in any County, of
Town, &, whether they occopy any Lands or not ; and alfo all Perfons
who have Lands in their own Pofleffion or Manurance, whether the
dwell in the fame County, & or not; and allo all Bodies-Politick, eje
ther refiding in, or baving Lands in their own Hands in a County, &v.
are liable to be taxed as Inhabitants, within the Meaning of the Statute.

Se?. 17, 1V. That the Taxation to be made in Pur{uance of the Sta.
tute onght to be aflefled diftin@®ly on each Inhabitant, and net on a
whole Hundred, Parith, or Town in genesal.

Sei. 18, V. That all Privileges o Exvmptioris and Difcharges from
Contribution to the Repairs of decayed Bridges, whether fuch Exemp-

4 tions
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tions were originally derived from Charter or A& of Parliament, or-any 2 Iaft. 7o,

other Foundation whatfoever, are taken away by the exprefs Words of

the Statute, That the Fuftices, &c. fhall tax and fet every Inbabitant.
Sect. 19. It hath been queftioned whethera Borough which hath no
Bridge within its own Limits, be not liable to contribute to the Repairs

of a County-Bridge.

C H A P LXXVIIL

Of Nufances relating to publick Honfes.

OR the better Underftanding of Nufances relating to publick
Houfes, 1 fhall confider:

1. In what Manner they are prevented and reftrained by the Com-

mon Law.
2, In what Manoer by the Statute.

Sect. 1. As to the firlt Point it feems to be agreed, That the Keeper
of an Inn may by the Common Law be indicted and fined, as being
guilty of a publick Nufance, # if he ufually harbour Thieves, or Perfons
of fcandalous Reputation, or b fuffer frequent Dilorders in bis Houfe, or
take exorbitant Prices, or fet ¢ up a new Inn in a Place, where there is
no Manner of Need of one, to the Hindrance of other ancient and well

overned Inns, ord keep it in a Place in refpect of its Situation, wholly
unfit for {uch a Parpofe.

Sect. 2. And it feems alfo to be clear, That if one who keeps a com-
mon Inn, refofe either to reccivea Traveller as a Gueft into his Houle,
or to find bim ViQuals or ¢ Lodging, upon his tendring him a reafona-
blef Price for the (ame, he is not only liable to render 8 Damages for
the Injury in an Adon on the Cafc at the Suit of the Party grieved,
but may alfo be % indicted and fined, at the Suit of the King ; allo it is
faid, That he may be compelled by the Conltable ! of the Town to re-
ceive, and entertain fuch a Perfon as his Gueft, and that it is no way
k material whether he have any Sign before his Door or not, if he
make it his common Bufinef(s to entertain Paflengers.

Sect. 3. It feems to have been always clearly !agreed, That he who
bas an 1nn by Prefcription, may lawfully eolarge it upon the fame Land
which has been uled with it, either by eretting new Buildings thereon,
or turning Stables into Chambers of Entertainment, and that he fhall
have the fame Privilege in foch new Parts of his Hoofe as in any
of the old.

Sect. 4. Alfo it feems to be ™ fettled at this Day, That any Perfon
may lawfully fet up a new Inn, unlefs it be inconvenient to the Publick
in fome of the Refpedts taken Notice of in the firlt Sedtion, and that he
has no Need of any Licence from the King for this Purpofe, for the
Keeping of an Ion is no Franchife, but a lawful Trade, open to every
Subie@. But if an Inn degenerate into an Ale-houfe, by fuffering dil-
ordesly Tipling, it fhall be deemed as {uch.
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Sest. 5. Asto the fecond Point, viz. In what manner Nufances of
this Kind are prevented and reftrained by Statute, it is enalted by
12 £d, 2. &, That no Officer in City or in Borough, that by reafon of bis Office
ought to keep Alftres of Wines and Vickual, fo long as be is attendant to that
Office, fhall not merchandize for Wines nor Vicludls, neither in Grofs mor by
Retasl 5 and if any be convict of fuch Offence, the Merchandize foull be for-
feired to the King, and the third Part thereof delivered to the Party that fued
Sor the fame, &,

Sect. 6. And it is farther enated by 6 Rich. 2 9 That no VigFualler
fhall have, exercife, or occupy any judicial Officein any Lown, but only where
no ather Perfan fufficien may be fownd 1o bave the fame Office. In which
Cafe yet the fame Fudge, for the Time that be fhall continxe in the fiid Office,
Jhall utterly omit and abflain bimfelf and his from the Excrcife of Viifnal-
ling, upon pain of forfeiting bis Vitinals fo fold.

Sect. 7. And itis farther enadted by 3 H. 8.8. That as ofien ar any Vi-
Fualler chofen to bear any Office within any City, Borough, or Town-corporate,
which for the Time that be fball fand and be in fuch Office fhonld have the Af:
Selfing and Corvection for felling of Victuals, that then two difereet ancd honeft Per-
Jons of the fame City, Borough, or Town-corporate, not being Victnallers, nor any
of them being a Victwaller, fhall be chofen by the Coprmonalty of the fame City,
Borough, or Town-corporate, in like Form as the faid Officer fball be chofen ;
Which two Perfons, with the faid Officer, fhall be fworn truly to fefs and fer the
Prices and Affizes of Victual there, for the Time that any fuch Victualler fhall
abide in the fame Office : And that then it fhall be lawful to all and every of the
faid Officers, after the fame Victuals be fet and feffed by the fame Officer, and the
faid tio Perfons, or one of the fame two Perfons, the other being abfent, to mer-
chant and fell Wines, and all other Victual in Grofs, and at Retail, during the
Time that he hall be in any fuch Office, without any Thing therefore 1o forfeit ;
The faid Statute, AZ, and Ordinance of 12 E. 2. or any other Act or Acts, Or-
dinance, or Statule to the contrary wade in any wife notwithfbanding.

Sect. 8. Allo it is enalted by 21 Fuc. 1. 2¢. That all Hoflers or Inn-
balders [hall fell their Horfe bread, and their Hay, Oats, Beanws, Peafe, Pro-
vender, and alfo all Kind of Victual, both for Man and Beaft, for reafonable
Gain, having Refpect to the Prices for which they fhall be fold in the Markets
adjoining, without 1aking any Thing for Litter. And it is farther enatted by
the {aid Statute. That every Hofller and Innkecper dwelling in any Lown or
Village, being a Thorowgh fure, and no City, Town corporate, or Market-Town,
wherein any common Baker, having been an Apprentice to the Trade jor feven
Years, is dwelling, may make within bis Houfe Horfe bread fufficient, lawfil,
and of due Alfize, according to the Prive of Grain or Corn, any Thing in the
faid Staiute contained to the contrary notwithflarding.  And it is farther en-
alted, That if the Horfe bread, which any of the faid Hoftlers or lnnbolders
fball make, be not fufficient, lawful, and of due Alfize, according to the Price
of Grain and Corn, as abovefaids or that if any of them fhall offind in any
Thing contrary to this Act, the Juflices of Aﬂ?ze,;xﬂimr of Oyer and Ternii-
ner, Juflices of Peace in every Shire, Liberty, or Franchife within this Realm,
Sheriffs in their Turne, and Stewards in their Leets, may inguive kbear, and
determine, the faid Offences of the faid Foftlers and Innholders, who fhall be
fined for the firft Offence, according to the Quantity of the Offince, and for
the fecond Offence [ball be imprifoned for one Month, and for the third fhall
fland upon the Pillory, &e.

Sect. 9. And it is enaled by § & 6 Ed. 6. 05, That the Fuffices of
Peace within every Shire, City, Borongh, Town-corporate, Franchife, or Liberty
within this Realm, or two of thews at the leaft, wherenf ore to be of the Quorum,

1 {Pall
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fhall have full Powcr and Authority within every Shire, City, &C. to rewiove,
difcharge, and put amway common Selling of Ale and Beer in common Ale-boufes
and Tippling houfes,

SecF. 10, And it [eems to have been the general Opinion in the Con-
{truction of this Claufe, That an Alchoufe-keeper {upprefled in Purfuance
of it, cannot be afterwards licenced again but in open Seflions.

Sect. 1. And it is farther enadled by the {aid Statute of 5 &6 Ed. 6,
25 Par. v & 6. That mone fhall be admitted or fuffered to keep any common Ale-
houfe or Tippling honfe, except in Fairs, but fuch as fhall be allowed in the open
Seifions, or by two '}:;ﬂir:e: of Peace, whereot one to be of the Quorawm: And
that the fiid Fuflices flall take Bonds and Surety from Time 1o Time, by
Recogmzance, of fuch as fhail be allowed to keep any common Ale-boufe or Tip-
pling-houfe, as well for and againft the wfing of unlawful Games, ar dfo for
the Muintenance of good Order within the fame, as by their Diferetion fhall
be thought neceffary and convenients for making of every which Recognizance
the Partics bound fhall pay but twelve Pence.

Sect. 12, And it is farcher enadted, Par. 2. That the faid Fuftices fhall
certify the fame Recognizance at the next Quarter-Seffions of the fame Shive, City,
or Borough, &c. there to remain of Record before the Fuftices of Peace of the
Shire, &c. upon Pain of forfeiting for cvery fuch Recagnizance taken, und not
ceriified, three Pounds fix Shillings cight Pence.

Sect. 13.  And it s farther enacted, Par. 3. That the Fuflices of Peace of
every Shire, City, Borough, &c. may at their Quarter-Seifions by Prefentnent,
Information, or otherwifc by their Diferetion, inguire of all fuch Perfons as
fBall be allowed to keep any Ale-honfé or Tippling beufe, aud that be bound by
Recagniance, as is abovefaid, if any of them haie dome any Act whereby they
bave forfeited the fame Recognizance: And the faid Fuftices fhall upon every
fueh Prefentment or Dnformation, award Procefi againft every fuch Perfon fo
prefented or complained upon before -them, to fhew why be fhould wot forfeit
bir Recognizance, and may alfo hear and determine the fame by all fuch Ways
and Means, as by their Difcretion [hall be thought good.

Sei?. 14. And it is farther enaded, Par. 4. That if any Perfun, other
than fuch as fhall be allowed by the fuid Faftices, fhall obflinatel;, and upon his
own Authority, take upon him to keep & common Ale-houfe or Tippling-boufe, or
fball contrary to the Commandment of the [aid Fuftices, or two of them, ufe com-
monly Selling of Ale and Beer, except in Fairs s that then the faid Juftices, or
two of them, whereof one to be of the Quorum, fball for every fuch O)ffince
commit every fuch Perfon fo offending, to the common Gaol within the faid
Shire, City, Borough, &c. there to verpain without Bail or Mainprize by the
Space of three Daysy and before bis Deliverance the faid Fuftices fhall take his
Recognizance with two Suretics, That be fhall not keep any common Ale bonfe,
Tippling-houfe, or nfe commonly Selling of Ale or Beer, as by the Diferetion of
the faid Fuflices fhall feems comvenient. _

Sect. 15, And it s farther enacted, Par. s. That the faid Fuftices fhall
make Certificate of every fuch Recognizance and Offence, at the wext Quarter-
Seffons Cfar the fame Shire, City, Borough, &c. which Certificate foall be a fuf-
Siciemt Conuviction of the fame Offence s and the faid Fuflices upon the furd
Certificate made, [hall in open Scfftons affifs the Fine for cvery fuch Offence, at
twenty Shillinys.

Seer. 16, And it is farther enated by 3 Car. 1. 3. That if any Perfon
fhall upon his own Authority, not being thereunto lawfully licenced, take wpon bint
10 keep acommon Ale boufe or Tippling boufe, or ufe commonly [clling of Ale, or
Beer, Cyder, or Perry, except in Fairs, every fuch Perfon fhall for cvery fuch
Offence, forfeit twenty Shillings to the Ufe of the Povr of the Parifh wbeg’ﬁ,‘(m-b
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Offince fbull be committed, the fame Offcnce being viewed by any Mayor, Bailiff,
or Juflice of Peace, or otker Head-Officer within the fiweral Limits, or confef-
fed by the Party fo offending. or proved by the Qath of two Witneffés, to be ta-
hen before any Mayor, Bailiff, or other Head-Officer, or any Fuflice of Peace, be-
$ng within the Limits of their Commiffion 5 the faid Penalty to be levied by the
Conflables or Church wardens of the Parifh, or Parifbes, where the faid Offence
fhell be committed, who fhall be ccconntable therefore to the Ufe of the Poor of the
Jaid Parifh, by Way of Diftrefs, to be taken and detained by Warrant or Precept
frors the faid Magyor, Bailiff, or Fuflice, &c. by whom 1be faid Offence fhall be
gicwed, &, And for Defailt of Saticfattion within three Days wext enfuing, the
Jaid Diftrefi to be by the faid Conftables, or Church-wardens, apprized and fold,
and the Overplus 10 be delivered to the Party offending 5 and if fuck Offender
Jhall rmt'bw;fﬁcimt Qoods and Chattels, whereby the faid twenty Shillings may
te levied by Way of Diflrefs, as aforcfaidy or fball not pay the fuid Sum of twen-
ty Shillings within fix Days after fuch Conviction, ar aforefaid, the faid Mayor,
Builiff, or Fuftice, &e. before whon the faid Offender fhall be fo convitted,
fall commit fuch Offender 10 fome Conflable, or otber inferionr Officer of the
Gity, Borough, or Parifh, &c. where the Offence fhall be committed, to be openly
whipped, as the faid Fuftice fhall limit or appoint. And if fuch Conflable, &e.
fhall negleld to execnte the faid Precept or Warrant, or to execwie by bimfelf, or
fome other, upon the Offender, the Puniftwrent limited by vhe [aid Statute, the
faid Mayor, &c. may commit him to the common Gaol of the faid Coynty, City,
or Town, &c. there to remain till the faid Offender fhall be by him or fome other
punifted and whipped 5 or antil the Perfon fo neglecing fhall have paid forty
Shillings to the Ufe of the Poor of the Parifh, for bis faid Conterpt. And if
any [uech unlicenced Alehonfe-heeper Jball offend _in any the Premiffes the fecond
time, and be thereof conviched in Manner and Form afovefaid, the faid Mayor,
Bailiff, or Juftice, &c. fhall commit bim io the Houfe of Corvel¥ion, there to re-
wain for one Month, end be dealt iithall as an idle, lewd, and diforderly Perfon:
And if fuch Perfon fhall again offend, and be convilk, as aforefaid, be fhall be
committed to the faid Houfe of Correltion, as aforefaid, there to remain Hill by
she Order of the General-Seffions for the County, City, or Borough, &c. be fball
be delivered from thence. Provided that fuch Offender as fball be punifbed by
wertne of this A, fball not be punifhed again for the fame Offence by the above
mentionied Statnte of 5 & 6 Ed. 6. And that fuchk Offender as fhall be punifbed
by wertne of the faid Stante of 5 & 6 Ed. 6. fhall mot be punified again by
wertne of this A, '

Seit.'17. Allo it is enaed by ¥ Jac. 1. 9. and 4 Jac. x. 15. and
21 Jac. 1. 7. and 1 Car. 1. 4 That if any Tnn-keeper, Vitknaller, or Aleboufe-
heeper, or any Keeper of a Tavern, or one who fells Wine in his Houfe, and alfo
keeps an Inn, or Victualling in bis Houfe, do permit or fuffer any Perfon, whe-
ther fuch Perfon be an Inkabitant of the Place where fuch Inn, &c. fball be, or
not, 1o contimse Drinking or Tippling in any Inn or Vidkualling-houfe, &c. other
than fuch as Jball be invited by any Iraveller, and fball accompany bint only du-
wing bis neceffary Abode there 5 and other than Labouring and Handrcraftsmen in
Gities, and Towns-corporate, and Markes-Towns, upon the nfpal working Days,
for one Hour at Dinner-time, fo take their Dict in an Ale-bonfés and other than
Labourers and Workmen, who for the following of their Work by the Duy, or by
the Great, in any City, lown corporate, Market-Town, or Village, fBall for the
Time of their faid continuing in Work there, fojourn, lodge, or viltnal in any
Inn, Ale-houfe, or other Viidualling houfe ; or other than for urgent and necef-
fary Occafions, to b allowed by two Juftices of Peace, That then every fuch Inn-
heeper, &c. fhall forfeit tem Shillings to the Ufe of the Poor of the Parifh where

fuch Offence fhall be committed ; the fame Offence bring viewed and feen by amy
2 Mayor,
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Mayor, Bailiff, or Juflice of Peace within 1heir Seweral Limits, or Sfound by 13oc. s,

Verdict on a Trial upon an [ndictment ot Affizes, Seffions, or Court- Leet, or
prowed by the Oath of - ome Witnefs 10 be taben bofare any Magor or Builiff,&c. * 31 Jac. 1. 5.
or any one Fuftice of the Peace, or by the volumtary Confeffion of any Offender,
after which Confeffion the Qath of fuch Offender {ball be taken, and be "2 fuffi-
cient Proof againfl any other Offending at the fame Time.
Sect. 18. ~ And it is farther enadted by the faid Statute of 1 Fae 1. g.
Par. 3. That the fiid Penalty of ten Shillings fhall be levied by the Conflables or
Church-mardens of the Parifbes where the Offence foall be committed, by way of
Difirefs, and for Defuult of Satisfaition within fix Days, the fume to b prefent-
ly appraifed and fold, and the Surplufage to be delivered 1o the Party of whom the
Diftrefs was taken, and for Want of fufficient Diftrefs the Party offending to be
by the faid Mayor, &c. committed to the common Gaol, thete 10 remain till the
Said Penalty be paid.  And if the Jaid Conflables or Church-wardens do neglect
their Duty in levying the faid Penalties, o in Defanlt of Difivefs, do neglect to
certify the fame within twenty Dags to the faid Mayor, &c. every Porfon fo of-
Jerding fhall forfeir forty Shillings, to the Uf of the Poor of the Parifly where
Juch Offence fhall be committed, to be levied by Diflrefs of Goods, by Warrant
Jrom any one Juflice of Peace, &c. to be tahen and detained S Daps 5 within
which, if Payment be not made, the Jame Goods 10 be appraifed and Sold, &ec.
Sect. .1g.  But it is provided by the {aid Statute of 1 Fac. 1. 9. That
the Punifbment of fuch as fhall offend againft the fame, within either of the two
Oniverfitics, or the Precinets or Liberties of the fame, ffall be done upon the Of-
fenders, and Fuflice minifired in this Bebal f. according to the Intent of the Jaid
Law, by the Governours,” Magifirates, Juftices of the Peace, or other principal
Officers of either of the faid Oniverfities, 10 whons in other Cafes the Adminiftra-
ton of Suflice, and Corvection and Punifhment of Offenders by the Laws of thisc
Realme and their fiveral Charters doth belong 5 and that wo other within their Li
berties, for any Matter concerning the faid Law contrary to their Jeveral Char-
vers, do imtermeddle, and that all Penaltier to be forfeited by vertue of the
Jaid Act, within cither of the Univerfities or the Lilerties or Precincts of
the fame, fhall be levied by the Qfficers or Miniflers of either of the faid Oi-
werfitics, to be from Time to Time in that Bebalf appointed by the Vice-Chasn-
cellors thereof for the Time being refpectively, and that all Powers and Authori-
tics given by the faid Act fhall by the Governours, Magiftrates, and principal
Officers abouvefaid, of cither of the Jaid Univerfities, be duly excented wir).t:f::
esber of the faid Univerfities, &c.
Sect. 20. And it is farther enafted by 4 Jae. 1. 5. and 21 Far 1. 7.
That whoever fall be drunk, and within 2 fix Months after fuch Offence, fhall +4 7.2 1. 3.
be convict thereof, either on an Indictment at Alfizes or Seffions, or Court-Icet, Par-tt.
or before any b Fuftice of Peace in any Connty, or -any Fuftice of Peace, or otherv ., Jaz. 1.5,
Heud-Officer in any City or Town-corporate, upon View or Confelfion, or by 4 Jac. 1.5.
Oath of one Witnefs, fhall forfeit fiue Shillings, to be paid within one Week a-
ter Comviction, to the Church-wardens of the Parifh where the Offince ball be
commitied, &, And if fuch Perfon fball refufé or meglect 10 pay the faid For-
feitures, the fame Jhall be levied of hir Goods by Warrant or Precept from
the faid Conrt, or Fudge before whom the fame Conviction Jhall be : And if the
Offender be not able 10 pay 1he Said Snm of five Shillings, be oall be committed
1o the Stocks for every Offence, theve 1o vemain fix Houre s and if be fhall be
convicted a fecond time of the like Offence, be fhall be bound to the good Be- < p,, g,
bavionr, with two Surctics in a Recognivance of ten Pownds.  And if any
Confiable or other infirionr Officer of the Place where the Offince foadl be com-
mitted, &c. dp neglect the due Corvection of the faid Offender, o the duc Le-
Ing of the faid Penalties, he fhall forfeit ten Shillings to the Ufe of the
?m, &e. 10 be levied by way of Difirefs, by Warrant from any Mayor, &Cj"
Nnn ool
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Sect. 21, And it is fariher enalted by the (aid Statute of 4 Jae. 1. &,
and 2 Jae. v, 7. and 1Car. 1. 4. That if any Perfor fhall remain or continue
driniking or tippling in amy Imn, Victualling-boufe, Ale boxfe, or Tavern, &c.
whether be be an'® [nbabitant of the Place at the Time of fuch drinking. or wots
aid the fame bé viewed by any Mayor, or other Head -Officer, or Fnflive of Peace,
ot confeffed by the Offender, or proved by one Witnefs sn the Manner preferibed
Jor the above memtioned Offence of fuffering Tippling in publick Honfes, unlefs it
be in fich Cafes as are excepted in 1he above mentioned Al relating to the faid
Offence of fuffering tippling, &c. Every Perfon fo offinding, and being convict
¢ within fix Mowths, fhall forfeis three Shilling sand four Pence,to the Ufe of the
Poor of the Parifis where the Offence fhall be committed, to be levied by way of
Difiref? in fuch Manner ar the above mentioned Forfeitures for Drunkennefs are
10 be levied: And if any fuch Offender be not able to pay the faid Forfeitwre,
any Mayor, Head Officer, Fuflice of Peace, or Court where any fuch ComvidFion
fhall be, may fét bim in the Stocks for four Howrs.

Sect. 23, And it is farther enalted by the faid Statute of 4 Fac. 1. 5.
Par. 7. That all Conflables, Churck wardens, Headboroughs, Tithingmen, Ak~
conners and Sidemen fhall in their feveral Qaths incident to dheir feveral Of-
fices, be charged in like Sort to prefent the Offences contrary to the faid Statute,

Sect. 23, But it is provided by the fame Statute, Par. 8, 7hat nothing
therein contained [ball in any wife abridge 1he Etdeﬁdﬂicd;urifdirﬁm. And
it is farther provided, Par. g. That no Offender, who hath once been punifted
for bis Offence againft any Article of the faid 4G by any the Ways or Means
before limited, fhall be eftfoons punifbed for the fame Offence by any other Ways
or Means.

Sect, 24. And it is farther provided, Par. vo. That wmothing in the faid
Act contained fhall be prejudicial so either of the Uriverfities, but that the
Chancellor, Mafter, and Scholars, 8c. may as fully ufe and enjop all their Fu-
rifdictions, Rights, Privileges, and Charters, as before the faid Statute they
had ;r might bave done, any Thing in the faid Aet 10 the contrary notwith-

anding.
y Sft‘:g 25.  And it is enaded by 7 Jac. 1. vo. That if any Perfon being
an Aleboufe-keeper, fhall be lawfully comvicted for any Offence committed againft
any of the Branches of either of the faid Acts of ¥ Jac. 1 ¢ or g Jac. 1. 5.
be fhall for the Space of threc Years next enfuing the faid Comviction, be utierly
difabled to keep any fuch Ale-boufe,

CHAZP LXXIX.
Of Monopolics.

FOR the better Underftanding the Nature of the Offence of procuriog
or making Ufe of a Monopely, I thall confider :

1. What thall be faid to be a Monopoly.

2. In what Manner the procuring, or raking Ule thereof, are re-
{trained by the Common Law.

3. in what Manner by the Statute.

4 Sect,
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Seet. 3. As to the firlt Point, it feemeth that a Monopoly is an Al- 3 Tt t8:

lowance by the King, to any Perfon or Perfons, of the fule Buying, MY ‘8

Selling, Making, Working, or Uling of any Thing, whereby any Perlon

is fonght to be reftrained from any Freedom which he had before, or

hindered from his lawful Trade.

As to the fecond Point it feemeth, That the procuring or making ufe of
fuch Monopolics, is reftrained by the Common Law two ways,

1. By declaring all Grants of this Kind to be void.

2, ﬁBy making thofe who procure or make ufe of them, lisble to be
ned.

Sect. 2, And firlt itis faid, That all Grants of this Kind relatingto any
known Trade, are made void by the Common Law, as being again{t the
Freedom of Trade, and difcouraging Labour and laduftry, and reftraining
Perfons from getting an honeft Liveliliood by a lawful Imployment, and
putting it in the Power of particular Perfons to fet what Prices they
ple;fc on a Commodity 3 all which are manifeft Inconveniences to the
Publick.

Sect. 3. And upon this Groond it hath been * refolved, That the * 2 Rol Ab
King's Grant to any particular Corporation of the fole Importation of TER 8
any Merchandize is void, whether fuch Merchandize be prohibited by : ink. 6:.
Statute or not.

Sect. 4. And for the like Reafons alfo it hath been refolved, That ' ’R;'l Abs
the Grant of the fole b Ingroffing of Wills and lnventories in 2 fpiritual *'* "%
Court, or of the fole ¢ Making of Bills. Pleas and Writs in a Court of ‘fklg??:t
Law, to any particular Perfon, is void. riy PL ';;

Sect. 5. “Alfo it bath been adjudged, That the King’s Grant of the 3 Mod.7s.
fole Making, Importing, and Selling of 4 Playing-Cards, is void, not- «,, co, g4,
withftanding the Pretence, That the Playing with them is a Matter 85, &c.
meerly of Pleafure and Recreation, and often much sbufed, and there- ,l}f;. 671.PL
fore proper to be reftrained 5 for fince the Playing with them is in it felf Noy 1) &.
lawfu! and innocent, and the Making of them an horeft and laborious 2 Inft. 47.
Trade, there is no more Reafon why any Subjeét thould be hindred from
getting his Livelihood by this than by any other Imploymenr.

Sect. 6. But it leemeth clear, That the King may for a reafonable Noy :82,183
Time make a good Grant to any one of the fole Ule of ahy Art invent-
ed or firft brought into the Realm by the Grantee, as (hall be fhewn
more at large in the 14th, 15th, and 16th Se@ions of this Chapter. Ao
it feems to be the better Opinion, That the King mdy grant to particu- + Mod 256.
Tar Perfons the fole Ufe of fome particular Implo?ments, (as of Printing ;';;g R
the Holy Scriptures and Law Books, ¢i.) whereof an unreftrained Liber-
ty might be of dangerous Conlequence. ) )

Sect, 9. Secondly, Alfo it is holden, That t_hg procuting or makmg sTnft. 1814
ufe of an unlawful Monopoly is farther reﬁra:ned__by the Cqm-mon aloft. ¢7,61.
Law, by fubjeting thofe wgo are guilty thereof to a Fine and Imprifon-
ment for the Offence, as being Malum in f¢, and contrary to the ancient
and fundamental Laws of the Kingdom: And it is faid, That there are
Precedents of Profecutions of this Kind in former Days, bat I cannot
find any modern Inftance thereof. .

Sect. . As to the third Point, 2iz. In what Manner the procuring
and making Ufe of a Monopoly are reftrained by the Statute, it is de-
clared and enacted by 21 Far. 1. 3. That all Monopolics, and &l Commi{fions,

Gramts, Liconces, Charters and Leiters Patents to any Perfon or Perfons, Bﬁf_{;?:
PO;“IC



232

4 Toft. 181,
183,

3 Taft. 183,

Of Monopolies. Book 1

Politickor Corporate whatfoewer, of or for the fole Buying, Silling, Making,
Working o= Ujing of any Thing within this Realm, or Wales, or of any other
Mosopolics, and all Proclamations, Inbibitions, Refiraints, Warrants of Af-
Jeftance and all other Matters whatfoever any Way tending to the Inflituting,
Strengthening, Furthering, or Countenancing of the fame, or any of them, are al-
together comtrary to the Laws of this Realmr, and fo are and fhall be miterly
void, and of mone Effei#, and in uo wifé to be put in Ure or Execution.

Sect. 9. And it 18 farther enaled, Par. 3. That all Perfons, Bodies Politick
and Corporate whatfocver, fball be difatled, and wncapable to have, ufe, exercife,
or put in Ure, any Monapoly, or any fuch Commiffion Grant, or Licence, &c. or
other Thing 1ending as aforefaid, or any Liberty, Power, or Faculty, grounded,
or pretended to be grounded, upon them, or any of them.

Sect. 10, And it is farther declared and ena&ed, Par, 2. That all Mo-
nopolics, and all fuch Commi(fions, Grants and Licences, &c. and all other Things
tending as aforefaid, and the Force and Validity of them, ought to be, and fhal!
be examined, heard, tried, and determined, by and according to the Common
Laws of tiis Realm, and not otherwife,

Seet. 11, In the Confltrudtion of this Claufe it hath been holden,
That all Matters of this Kind ought to be tried in the Coutts of Common
Law only, and oot at the Council-Table, or ia the Court of Chancery,
or any othet Court of like Nature.

Sect, 12.  And it is farther enacted, Par. 4. That if any Ferfon fhall be
bindred, grieved, difiurbed, or difguieted, or his Goods or Chattels any way
feized, attached, difiraimed, taken, carvied away or detained, by Occafion or
Pretext of any Monopoly, or of any fuch Commiffion, Grant or "Licence, &e.
or other Matter or Thing tending as aforcfaid, and will fue to be velicved in any
of the Premiffes, he fball bave bis Remedy for the fane at the Common Law, by
Action grounded on the faid Statuse, to te heard and determined in the King's
Bench, Common Pleas or Exchequer, againft the Party by whom be fhall be fo
bindred or grieved, &c. or by whom bis Goods fhall be fo feized or attacked, &c.
wherein every fuch Perfon, which fhall be fo bindred or gricved, &c. or whofe
Goods fball be fo feized or attacked, &c. Jhall recover three Tiwes fo mnch as the
Damages which be fafiained by Means of fuch Hindrance, &c. and donble Cofts;
and in fuch Suits, or for the flaying or delaying thercof, no Effoin, Protection,
Wager of Law, Aid Prayer, Privilege, Injunction, or Order of Reftraint, fhall
be 112 any wife prayed, gramed, adwitted, or allowed, nor any more than ome
Imparlance : And if any Perfon fhall after Notice that the Action depending is
grounded upon ibe faid Statute, canfe or procure any Action at the Common
Law grounded thereon to be flayed or delaged before Fudgment, by Colour or
Means of any Order, Warrant, Power or Authority, fave only of the Court where-
in fuck Action fhall be depending, or after Fudgment foall canfe or procure the
Execution to be flased or deliyed by Colonr or Means of any Order, Warrant,
Power or Authority, fave only by Writ of Ervor or Attaing that then the faid
Perfon or Perfons fo offending, fhall incur a Premunire,

Sect, 13, It is faid, That the firlt Branch of this laft Claule relating
to the delaying of Caufes of this Kind before Judgment, not only ex-
tendeth to the Privy Conncil, Chancery, Exchequer Chamber, aud the
like, but alfo to thole who fhall procure any Warrant from the King for
fuch Purpofes and it is faid, That the latter Branch, relating to.the de-
laying of Execution after Judgment, extendeth even to the Judges of the
Court where the Caufe is depending.

Sect. v4. But it is provided, Par 6. That wo Declaration in the Statute
t wtivned fball extend to amy Letters Patents and Grants of Privilege for the
Ter of fourteen Tears or under, of the fole working or making of any meanner of

| | H#Cw
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wew Manufuitures within this Kealm, (under which Words ManuofaGires
newly brought into the Realm from beyond Sea are included, tho’ they
were new there ) to the true and firlt Inventor and Twventors of fuch Many-
Fuidurves, which others, at the Time of making fuch Letters Patents and Grante,
fhall sok ufe, foas alfo they be uos cowsrary 10 the Law, nor wifchicvons 1o the
State, by raifing Prices of Commoduties at home, or burt of Trade, or generddly in-
convenient : The faid fourieen Years 60 be accompted from the Date of the fi ft Ler-
ters Patents or Girant of fuch Privilige, but that the [ame fhall be of fuch Force
as they fhonld be, :{ the faid Act had never been made, and of none other.

Sect. 15. 1t hath been reflolved, That no new invention concerning
the working of any Manufstture, is within the Meaning of this Excep-
tion, unle(s it be fubftantially new, and not barely an additional Im-
provement of an old one.

Sect. 16, Allo it hath been holden, That a new Invention to do as
much Work in a Day by an Engine, as formerly ufed to imploy many
Hands, is not within the faid Exception, becaule it is inconvenient in
tarning fo many Jabouring Men to ldlenefs.

Sect. 17.  Alfo it (eems clear, That no old Maaufature in ufe before,
can be prohibited in any Grant of the fole Ufe of any {uch new Invention.

Sect. 18, And it §8 farcher provided, Par. 7. That nothing in the faid
Act contained [ball extend to any Grant or Privilege, Power, or Authority what-
Joever before the faid A, made, granted, dlowed, or confivmred by amy AF of
Parliament, fo long as the fame fhall continue in Force.

Sect. 19, And itis farcher provided; Par. 9. That wotbing in the fuid
At contained fball be in any wife prejudicial to asy City, Borough, or Town-
corporaie within this Realm, concerning any Grants, Charters, or Leiters Patenti
10 them made, or concerning anyCuflor uféd by or within them, or unto aky Cora
porations, Companies, or Fellowfbips of any Art, Trade, Oceupation, or Myflery,
or t0 any Companies or Sucieties of Merchants within this Realts, erelled for the
Maintendnce, Enlargemens, o ordering of any Itade or Mevchandize : But that
the fame Charters, Cufloms, Corporations, &c. and thelr Liberties and Umvnn-
nities fball be of fuch Force and Effect as they were btfore the making of ihe faid
A&, and of none ather  ang Thing before in the fuid Act vontained to the con-
frary in any wife motwithftanding.

Sect. 20, And it is farther provided, Par. 10. That nothing in the faid
At contained fhall extend to any Letters Fatents, or Granes of grivifege con-
cerning Printings wor to amy Commiffion, Grants, or Lesters Patents concerming
the digging, making, or compmnding of Salt-Peter, or Gan-Porbder 5 or tht
cafting or making of Ordnance, or Sbox for Ordnance : Nov to any Grant or Let-
ters Batents of any Office erelted before the making of the faid Satute, and thed
in Being, and put in Execution, other than fich Officer as had beer decrred
Proclamation : But that aft fach Grants, 8, fhal be of the 1k Fores and Ef-
feF, and no other, as if the faid AGF had wever beesr made.

Sect, 21, But it is emadted by 16 Car. v 21, That it fhalt be bawful for
all Perfons, as well Strangers as natural borm Subjects, 16 import amy Ruantities
of Gun Powder whatfocver, paying fuck Cuftonts and Dntier for the fame as by
Parliament foall be limited: And that it foall be lavafal for all his Majefty's Sab
Jjedlsof this bis Realm of kngland, te make and fell any Duantivies of GunPowder
at bis Pleafire, and alfo to bring intothis Kingdves any Quantities of Salt-Peter,
Br-i%ﬂme, or amy ather Materials for the making of Giun Powder : AnA that of
any Perfon (hall put in Execcution any L etters Patents, Proclanation Edi, A,
Order, Warrant, Refiraint, or otber Inbibition whatfoeorr, wherelly the lmporse-
tion of Gun-Powder, Salt Peter, Brimfioite, pr ather the Matevials afore mitrit it

ed, fbull be any ways probibited or vefirained, he fhall incar a Pramunise.
Qoo Selt.
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Se. 22, Anditis farther provided by the faid Sratute of 21 Fue. 1.3.
Par. 11. 12. That nothing in the faid Act comtained fhall extend to any Com-
wiffion or Grant, cancerming the digging, componnding, or making of Allum, or
Allume-Mines, &c. nor concerning the Licencing of the Keeping of any Tavern,
or felling of Wines, to be fpent in the Manfion- Honfe, or other Place, in the Te-
mure or Occupation of the Party Jelling the fame, and a farther Provifion is
made in the latter Part of the Statute, for forme particular Grants to particular
Corporationis and Perfons as Newcaftle upon Tine, &c.

Sect. 23, But it is faid, That the {aid Claufe relating to Allam was
needlefs, becaufe all fuch Mines belong of Courfe to the Perfons in who ¢
Grounds they are, and therefore no Privilege concerning them can be
granted, but in the King's own Ground

C HAPD LIXXX

Of Foreflalling, Ingroffing and Regrating, and other Of-
fences of ltke Nature.

OR the berter underftanding the Nature of Foreftalling, Ingrofiing
and Regrating, and other fuch like Offences, I (hall confider,

1. How fuch Offences are treated by the Common Law.
2. How by Stature.

As to the firlt Point, I thall confider:

1. What is elteemed an Offence of this Kind by the Common Law,
2. How fuch Offence is punifhable by the Common Law.

Sect, 1. As to the firft of thefe Particulars it is faid, That all Endea-
vours what{oever to inhance the common Price of any Merchandize, and
all Kinds of Praices which have an apparent Tendency thereto, whether
by f{preading falfe # Rumors, or by b buying Thiogs in a Market before
the accuftomed Hour, or by buying and felling again the fame Thing
in the fame < Market, or by any other fuch like Devices, are highly cri-
minal at Common Law, and that all fuch Offences anciently came un.
der the general Notion of Foreftalling, which included all Kinds of Of-
fences of this Nature.

Sect. 2. And furely there can be no Attempt of this Kind, but mult
be look'd upon as a high Offence again(t the Publick, inalnuch as it
fo apparently tends to put a Check upon Trade, to the general! Incon-
venience of the People, by putting it out of their Power to fupply them-
felves with a Commodity, without an unreafonable Expence, which of-
ten proves extremely oppreflive to the poorer Sort, and cannot but give
jult Caufe of Complaint to the richeft.

Sect. 3. But it hath been refolved, That any Merchant, whether he
be a Subjett or a Foreigner, bringing Vittuals, or any other Merchandize
into the Realm, may fell the fame in Grofs, but that no Perfon can law-
fully buy within the Realm any Merchandize in Grofs, and fell the fame

2
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'n Grofs again, becaufe by fuch Means the Price will be inhan{ed, for

the mare Hands any Merchandize palfeth thro’, the dearer it muft grow,

becanfe every one will make his Profit of it: And if fuch Pradtices were
allowable, a rich Man might ingrofs into his Hands a whole Commodity,

and then fell it at what Price he fhould think ity which is of fuch dangerous
Confequence, that the bare Ingrofling of a whole Commoadity withan In-

tent to fell it at an unreafonable Price, is an Offence inditable ar che 2;2’_& e
Common Law, whether any Parc thereof be fold by the Ingrofler, or not,

Sect. 4. And (o jealons is the Common Law of all Pra&ices of this 1 Tat 197
Kind, that it will not fuffer Corn to be fold in the Sheaf, perhaps for thig H-P-C- 52
Reafon, becaufe by fuch Means the Masket is in Effec foreftalled.

Sece. 5. As to the fecond Particolar, viz, In what manner Offences of
this Kind are punifhable by the Common Law 5 it is {aid, That by an
ancient Statute the Offender was to be grievoufly amerced for the firft 3 Inft.ags.
Offence ; for the [econd, to be condemned to the Pillory ¢ for the third,
to be imprifoned and for the fourth, to be compelled toabjure the Vill:

And chere feems to be no doube, but that ac this Day all Offenders of
this Kind are liable to a Fine and Inmprifonment, an{werable to the Hein-
oufnefs of their Offence, upon an IndiGment at Common Law.,

As to the fecond Poiot, viz. In what manner thefe Offcnces are treated
by Statute, I thall confider,

1. What particular Provifions have been made relating to this Matter,
2. What Cafe, have been excepted ont of thofe Provifions.
3. o what Manner the Offenders are to be proceceded again(,

The particular Provifions of this Nature are five-fold,

1. The obliging all Victuallers to fell ar a reafonable Price.

2. The allowing all Foreigners free Liberty of importing and felling
Victuals

3. The giving the great Qfficers of Statc 2 Power to rax the Price of
Victuals.

4. The prohibiting Conlpiracies to raife the Price of Vidtuals.

5. The prohibiting all Foreftalling, Ingroffing, and Regrating.

Sect. 6. The firlt of the faid Provifions depends wpon 23 Ed. 3. 6,
by which it is enalted, Thar Butchers, Fifbmongers, Regrators, Hoftelers,
Brewers, Bakers, Poulterers, and other Sellers of all Manner of Vickual, fhall be
bound to fell the fame for a reafonable Price, baving refpect to the Price that fuck
Victnal fhall be fold at in the Places adjoining s fo that fuch Sellers bave mode-
rate Gains, reafonably to be required, according to the Diffance of the Place from
whenee the foid Vidtuals be carried, on pain to forfeit double the Value, &c. And
the chief Officers of Towns are required to fee this Statute executed, on pain of
paying the treble Value of the Thing fold, &c.

Se#, 7. The fecond of the above mentioned Provifiens dependsupon
6 R. 2. 10.and 11 Ric. 2.7. and 1 H. 4. 1 7. by which it is ena&ed, Thet
all manner of Aliens, being of the Amity of the King, coming into any Town
of the Realne with Fifh, or other Vittual, fhall be under the King's ¢jpecial Pro-
tection, and may cus their Fifbes and Victnals in Pieces, and i part, or in all,
at Retail, or in Grofs, asto them beft fhall feem, to fell and make their Profit,
&c. And itis farther enalted by 14 H. 6. 6. That sf any Man difturb any
Alicn 10 fell his Fifb in Grofs, or at Retail, in Part or in Whole, contrary to the

above



136

Vide infa
S- }6.

Vide infra
$. 36,

Of Foreftalling, and Offences of like Nature.  Book L.

dbove mentioned Ordinances, and theresf be duly atainted at the Suit of the
King, or of the Party, be fbull forfeit ten Pounds, &e.

Sest. 8] The Third of the above mentioned Provifions depends upon
a5 H. 8. 2.by which it is enated, That to remedy the frequest Rife of the
Price of Cheefe, Butter, Capons, Hens, Chickens, and other meceffary Vidduals
for Man's Suftenance, by ingroffing and regraving the fame; the Lord Chancellor
and other bigh Officers of State, &c. may upon Complaint of any inhanfing of
the Prices of fuch Vietnals withost Ground or reaforrable Canfe, in asy Part of
the King's Dominions, fet and tax reafonable Prices of fuch Vittuals : And
that after Proclamation made of fuch Prives, all Farmers, Owners, Broggers, and
all oiker Victuallers whatfocver, baving or keeping any fuch Victuals to the Intent
to fell, fhall fell the fame to fuch of the King's Subjects as will buy them at fach
Prices as foall be taxed by fuch Proclumation, wnder the Pains to be limited in
the fid Proclamation.

Sect. 9. But it is provided, That the Officers of Cities, Boronghs, or Towns~
corporate, and all other Perfons having Authority to fet Prices of fuch Victudls,
may fet fuch Prices in fuch Manner as if the feid Att bad noy beon made.

Szet. 10.. The fourth of the above mentioned Provifions depends up-
on 2 & 3 E. 6. 15. by which it is enacted, That if any Butckers, Brewers,
Bakers, Poulterers, Cooks, Coffer-mongers or Fruiterers, fhall confpire, covenant,
promife, or make any Oaths, that they fhall mot fell their Villuals but at certain
Frices 5 or if any Artificers, Workmen, or Labonrers, do confpire, covenant, or
pronuife together, or make any Oaths, that they fhall nat make or do their Works,
Lut at & covtain Price or Rates or [ball not enterprife, or take upon them 10 finifh
what another bath begun, or fball do but a certain Work in a Day, or fhall wot
work but at certain Hours and Times, every [ach Perfon fo confpiring, &e. [hall
forfeit for the firft Offence ten Pounds, andif he pay not the fame wishin fix Days,
foull fuffer twenty Days Imprifonment 5 and for the fecond Offince fhall forfeir
twinty Pounds, &c. and for the Third, forty Pounds, &c. And if any fuch Con-
fpivacy, Covenant, or Promife be made by any Society, Brotberhood, or Company,
of any Craft, Myflery or Occupation of the Victuallers above mentioned, with
the Prefence or Confent of the more Part of them, that then immediately upon
Juch Act of Confpiracy, &c. over and befides the particular Punifbment before
appointed, their Corporation fhall be diffolveds and that the faid Offtmces fball be
determimd at the Affizes, Seffions of the Peace, or Conrt-Lest, Sts 22 &
23 Car. 2. 13. '

Sect. 11, s'l'he Fifth of the abovementioned Provifions depends chiefly
upon 3 & 4 E. 6. 21. and 5& 6 E. 6. 14. By the firft of which Statutes
itis enafted, That no Perfon, not being an Inn-holder, or Viknaller, felling by
Retail in bis Houfe, fhall buy to fell again any Butter or Cheefe, unkefs he felfehe
fame again by Retasl, in open Shop, Fair, or Market, not felling more shan &
Weight of Cheefe, or a Barrel of Butter at one Time.

Sect. 12. Anditisfarther enaled by the faid Statute of s & 6 E. 6. r4.
which is the principal Statute relating to this Matter, That whafosver fhalt
buy o canfe to be bought, any Merchandize, Vildual, or amy other Thing whatw
Joever, cowing by Land or by Water toward any Market or Fair 10 be [old in the
fame sy or coming toward any City, Pert, Haven, Creek or Road of this Realm,
or Wales, from any Parts beyond the Sea, to be fold s or make any Bargain,
Contract, or Promife for the baving or buying of the fame, or any Part thereof fo
coming as is ;ﬁrreﬁer’d, before the fame fball be in the Market, Fair, City, or
Port, &c. ready to be fold s or fPall make any Motion by Word, Letter, Mefe
Jage, or atherwife, to any %’erﬁm- or Perfons, for the inkanfing of the Price, or
dearer felling of any Thing above mentioneds or elfe diffivade, move, or flir any
ome coming to the Market or Fair, to abftain or forbear to bring or convey any of

4 :@
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the Things above rebearfed, 10 any Market, Fair, City, ar Port, &e. 10 be Jold,
Shall be deemed a Foreflabler.

Set. 13, It hath'been refolved, That an Indidtment epon this Claufle,
charging the Defendant with meeting 7. § at fuch a Place near a certain
Town, and there buying of him certain Goods, which he was about to
fell in the Market of fuch Town, is infufficient, becaufe it 1§ not ex-
prelly fiid, that the Goods (o bought were coming to the Market to be fold.

Sect. 14. And itis farther enacted by the faid statute of 5¢ 6 Bd.6. 14.
Par. 2. That whifoever fhall by any Means regrate, dhtain, or get into his Hands
or Poffelfson, 1 any Fair or Market, any Corn, Wine, Fifh, Butter, Cheefe, Can-
dlesy Tallow, Sheep, Lambs, Calves, Swine,  Pigr, Geefe, Capons, Hens, Chic-
kens, Pidgeons, Conies, or other dead Victual whatfoever, that [ball be brought
to any Fair or Market 10 be fold, and do Il 1he Jame agdin in any Fair or
Market bolden in the fame Place, or within Jour Miles thereof, fhall be taken
for & Regrator,

Sect. x5. And itis farther enacted, Par. 3. That whofoever foall engrofé
or get imo his Hands by buying, contralfing or promife taking, other than by
Demife, Grant or Leafe of Land or Tithe, any Corn growing in the Fields, or
any ather Corn or Grain, Butter, Cheefe, Fifp, or ather dead Vituals what-
foever, within the Realm of England, v the futent to Sl the fanre again, fhall
be reputed an unlawful Ingroffer. -

In the Conftrution of the laft mentioned Claufes the following Opinfong
have been holden.

Jeif. 16. 1. That 2 Sale is a Viftual within the Meaning of it, not
only becaufe it is of Neceffity of it feIf for the Food and Health of Man,
bue alfo becaufe it feafoneth and miaketh wholefome Beef, Pork, and
other Victirals, in which Relpeék it feetheth it felf to come under the No-
tion of Viual, and feemeth to be o underitood by the Makers of
13 El 25, as appears from Par. 21 of that Statdte.

Sect. 17. 1. That fuch ® Vitual only asis neceflary for the Food of
Man is within the Purview of it; and therefore that Apples, and Cher-
ries, and fuch Jike Fruits, are not within the intent of its for the Words
ate, Corm, or Grain, Butter, Cheefe, Fifh, or other dead Vidualr, which
-~ Words are faid to import the f2me as it it had been [2id, or other dead

- Victuals ot like Quality: Alfo it is Gid, That there js not any Thing

prohibited within the Statute, but what hath a Pravifo, how in fome
Kind it might be bought, and therefore, fince there is nos any fuch
Provifo for Apples, that they never were intended to be reftrained : And
agreeably hereto it hath been holden, That neither ¢ Hops nor 4 Mal¢ are
within the Meaning of the Statute.

Sect. 18, 11 That the Buying of Corn, with an Intent to make
¢ Starch of it, and then to fell e, is not within the {aid Claufe, becaufe jt
is not bought to be fold again in the fame Nature in which it was bought,
but to be itk altered by a Trade or Science, and then fold again, And
for the like Reafon it fcemeth to be the better f Opinion, That the Buyin
of Corn in order to make Meal of it, and then to fell it, is no way with-
in the faid Claufe; and that the Buying of & Barley with an [ntent to
make it into Male, and then to fell it, had no need of the Exception made
for it in the faid Statute, _

Stet. 19. 1V, That there is no Neceflity in an Information or Indiét-
ment, grounded on the faid Claufe for ingrofling any Victual therein men-
tioned, to fay, h That the Defendant did not come by it by a Demife of
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Land, . but that the Defendant, if he have any fuch Matter to alledge
in his Defence, may give it in Evidence,

Sect. 20, V. That'in every {uch information, &ve. the Words of the
Statute muft be precifely purfued, and therefore that it is not fufficient to
{ay, That the Defendant bought fo much Cern, & becaufe the Words
are, fhall ingrafs, or get into his Hands, by buying, &c.

Sect. 21, And itis farther enated by the faid Statute of 5 & 6 E. 6. 14,
Par. 4. 5. 6. That whocver fball offend in any of the Things before recited, and
be thereof duly convicked, fhall for the firft Offence, ﬁeﬁr Imprifonment for tivo
Months, and forfeit the Value of the Goods fo by bim bowght or bads and for the
fecond Offence, fhall fuffer Losprifonment for one half Year, and forfeit the double
Value of the Goods, &c. and for the third Gffence, fhall be fet on the Pillory, and
forfeit all bis Goods, and be committed to Prifon during the King's Pleafure.

Sec?. 22, And from hence it feems clearly to follow, as well as from
the general Rules of Law, That no Information for any of the above
mentioned Offences againit the faid Statute, can be good, without fhew-
ing in certain the Quantity of the Thing in Relation to which the De-
fendant is fuppofed to have incarred the Penalty, not only becaufe other-
wife the Judgment to be given on fuch an Informatidn can never be
pléaded in Bar of any other, becaufe it cannot appear that both of them
were brought for the fame Thing, but alfo becaufe it cannor appear to
the Court what Forfeiture the Defendant ought to incor, unlefs the Ex-
tent of the Offence, which is to be the Meafure of it, be fpecially fee
forth: And for thefe Reafons it hath been adjudged, That an Information
for ingroffing Corn, the Quantity whereof is expreffed by the Word Ca-
mulus only, is not good 5 yet itis faid, That anIndictment for ingroffing
magnam guantitatem frymenti, is fofficient.

Sect. 23.  And it is farther ena@ed by the faid Statute of § &6 E, 6. 14.
Par. 8. That if any Perfon baving fufficient Corn and Grain, for the Provifion of
bis own Houfe, and fowing of bis Grounds for one Year, do buy any Cornin any Fair
or Market, for the Change of bis Seed, and do not bring to the fame Fair or Muarket
the fame Day, fo much Corn as be fball fortune 1o buy for bis Seed, and fell 1be
fame if be can, as the Price of Corn then goesh in the faid Market or Fair, that
then cvery fuch Perfon fball forfeit the double Valne of the Cors fo bonght.

Sect. 23, Aad it farther enalted, Par. 9. That if any Perfon fball buy
any manner of Oxen, Ronts, Steers, Kine, Heifers, Calves, Sheep, Lambs,
Goats, or Kids living, and [oll the [ame again alive, unlefs ke keep and feed
the fame five Weeks, be fhall lofe the double Value of the Cattle fo bought and
Jold, one Moiety whereof fhall be to the King, and the other- Moiety to bims tha
will fue for the fame.

The principal Exceptions out of the above mentioned Statutes feeris to be
reducible to the following Heads::

1. Such as relate to Corn,

a. Such as relate to Butter and Cheefe, and dead Cattle.

3. Such as relate to Beer, Cyder, and Mum.

4..Such as relate to Fith.

5. Such as selate to Wine, Oil, Sugar Salt, &

6. Such as relate to Fithmongers, Vittuallers, Butchers, Poulterers, e,
7. Such as relate to Badgers and Drovers.

8. Such as relate to Leflors, &,

g. Such as relate to Shipping and Cafkles,

10. Such as rélate to Towns-Corporate.

4 Sect,
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Sict. 25, As to the firft of thefe Exceptions relating to Cord, it is
enacled by the faid Statute of 5 & 6 Ed. 6. 14. Par. . Thar the buying of

any fuch Barley, Bigge, or Qats, as any Perfon (ot foreftalling ) fhall buy to

convert into Malt or Oat-meal in bis own Houfe, and fo fhall be converted in-

derd, [hall not be taken to be within the faid Ac. _ _

Sect. 26. It feetieth to be the better Opinion, That if there had been
fio fuch Exception, yet the Buying of Corn for fuch Purpofe thould not
be intended to have been within the Purview of the Statute, as hath been
mote fully thewn alteady Sect. 18. But upon the Suppofition, that fuch
an Exception was neceflary, it bath been holden that the Buying of
Cora and Torning it into Malt in another's Houle, becaufe it was of fo Owen s
great a Quantity, that it could oot be maled in the Buyer's own Houfe,
is not within the Benefit of it. _ _

Sect. 27.  And it is farther enated by 1 W. & M. Sefl 1. Ch. 12.

That when Malt or Barley, Wincheles Meafire, fhal! be at twenty- four Shillings Vide ¢ &
a RQuarter or unders Rye at thirty-two Shillings @ Quarter or unders and Wheat f,:fd‘l‘i ',4;‘_
& forty-eight Shillings a Unarter or wnder, in amy Port of England or Wales; sgls.Par6.
every Perfon who fhall put” on Ship-board in Englith Shipping, the Mafler and ['.J’< ). 25
vwo 1hirds of his Mariners being their Majefbies Subjects, any Soris of the Corn ,:rj:‘ 1. a8,
dforefald, from any fuch Ports where the Rates fball,not then be higher than as 3 Ca1. 4
aforefaid, with Intent to export the faid Corst to Parts beyond the Seas, fhall bring 110 2 o
& Certificate in Writing under his Hand, containing the Quantity and Quality

of the Corn fo fbipped, to the Perfons appointed to colle the Cufboms within any

Jach Port ; and upon Proof of fuch Certificate by ome or more credible Perfons upon

Oath, and upon Bond given by every fuch Exporter of two bundred Poynds for

every bundred Tun of Corn o fhipped, and fo proportionably, that the faid Corn

( Dangers of Seas excepted ) fhall be exFarted beyond the Seas, and not landed again

#n England, Wales, Guernfey, Jerfey, or Berwick o Tweed, Jhall receive

from the faid Peérfons appointed to reseive the Cuflonss, for every Quarter of

Barley or Malt ground or unground, two Shillings and Six-pence | for every Qupar-

fet of Rye ground or unground, three Shillings and Six-pence s for every Quar-

ter of Wheat ground or unground, fve Shillings, withowt any Cuffom, Fee or

Reward to be paid for the fame.  And wpon Certificate returned under 1he come

rhon Seal of the chicf Magifirate in any Place beyond Sea, or under the Hands and

Sedls of two knowdt Englith Merchants wpon the Place, that fuch Corn was theve

landed, or npon Proof by credible Perfons that fuch Corn was taken by Enepries,

or périfbed at Sta, the Examination and ‘Proos; thereof being left to the Recei-

wers of the Cuuftoms, the Bond Jhall be delsvered up to'be cancelled 5 and the M-

sies fo paid, fhall be allowed 4 paid to their Majeftics.

Sect. 28. As to the Second of the above mentioned Exceptions, re- Vide fupra
Tating to Butter and Cheele, and dead Cattle, it is enafted by 21 Fa. 1,22, 5% 111y
That meither of the above mentioned Statutes of 3 & 4 Ed, 6 21 or g &e.

6 Bd. 8. 14. or any other Provifion what foever before that Statute made, corn-
eerning the Sale of Butter and Cheefe in open Shop, Fair or Market, or the Prg-
widing or Buying of any Butter or Cheefe, fhall is any wife extend to any Cheefe-
monger, or Ta!!aw-tband!eriﬁee_ of theCity of London, and baving been broug by
ip as an Apprentice feven Years, trading in. Butter and Cheef, for Juch Butter
and Checfe, and either of them, as he fhall fell in London, Weftminlter, or
Southwarck, for the vidualling of dny Ship of the King or Subje, or to any
Butter and Cheefe, which he fhall fell by any Quantities at one Time, and 19 one
Perfon, not exceeding four Wey of Cheefe, or fowr Barrels of Butter, withous
Fraud, f5 as be fell the Jame in open Shop, Fuair, or Market : Provided tha if
the Juftices of ‘Peace of any Connty at their Luarter-Seffions, fball declare thee
Jisch Traders foall forbear 1o buy ang Butter or Cheefe, for any Time within fuck

Cﬂ‘ﬂf) 3
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County y that then during the Time of fach Reflraint, the faid Traders in But-
ter and Cheefe, that fhall buy any fuch Butier or Cheefe, and fell the fame again
6{ retail, contrary 1o any of the faid Aiks, fhall not be frecd from the Penalties
toereot,

&E{‘. 29.  And it is farther enaded by 3 & 4 W. & M. 8. That it fhall
be lawful for every Perfon, native or foreign, at any Time, to fhip, lade, carry,
dand tranfport, or export, from any Place within England, Wales, or Berwick
on Tweed, into any ‘Part of the World in Awmity with their Muajefties, all Sorts
of Becf, Pork, or Hogs flefb, Buster, Checfe, or Candles, free from amy Cuflom
or Impofition whalfoever

Sect. 30. Asto the Third of the above mentioned Exceptions, re-
lating to Beer, Cyder, and Mum, it is ena&ed by 1 Will. & Mar. Sefl. .
Ch. 22, That any Ferfon may export anmp flrong Ale, firong Beery Cyder or
Mum to be fpent beyond the Seas, paying Cuftom for the fame, @ the Rate of
one Shilling for every Tum, in fuch manncr as is fet forth more at large in the
Jaid Statute.

Sect. 3. As to the Fourth of the above mentioned Exceptions re-
lating to Fifh, it is enadted by the faid Statutc of 5€+6 Ed. 6 14. Par. 7.
That the Buying of any dried or falted Fzﬂr, Herring, or Sprats(not foreftalled )
and fold Jor reafonable Prices, fhall mot be deemed amy Offence contrary to the

aid Ad.
/ Sect. 32.  And it is farther ena@ed by the faid Statnte, Par., 15, That
it fhall be lawful for any Subject, dwelling within one Mile of the main Sea, to
buy all manner of Fifh frefb or falted, (not foreflalling the fame) and to fell the
Jame again at reafonable Prices,

Sect. 33. And it is farther evalted by s EL 5. Par, 13, That fo much
of the faid Statute of § & 6 EQ. 6. 14. and fo much of all other Statutes againft
Regrators, Ingrofférs, and Foreflallers, as concerneth the Buging of Sea-fifb wne
Julied, or Mud-Fifb, 10 be taken and broyght in awy Englilh Subjects Ships,
Craers, or other Veffél, into any Place of this Realm, fball be utterly repeded for
Jo much of the faid Fifb, as any Buyer upon the Sea by way of Forefialling or Re-
grating, fhall bring and difcharge in any Port or Haven within this Realn.

Sect. 34. As to the Fifth of the above mentioned Exceptions relating
to Wine, Oil, Sugar, Salt, & the (ame Exception is made in Relation
to Wine, Oil, and Salt by the faid Statute of § El 5. Par. 13, as is {ct
forth in the laft Se@tion concerning Fith unfalted, or Mud-fifh.

Sect. 35. And it is farther enacled by 13 EL 25. Par, 21. That ¢he faid
Statute of § & 6 E. 6. 14 is not meant 1o extend, nor [hall extend to any Wines,
Qils, Sugars, Spices, Currans, mor other forcign Victuals, brought into this
Realm from beyond the Seas, Fifbr and Salt only excepted.

Sect, 36, As to the Sixth of the above mentioned Exceptions relating
to Filhmongers, Victuallers, Butchers, and Poulterers, &¢. it is enaded by
the fald Statute of 5 & 6 E. 6. 14. Thatthe Buying of anyVictual by any Fifh-
monger, Butcher, or Poulterer, as concern his own Faculty, Craft, or Myflery,
otherwife than by Foreftalling, which fball Jell the fame again upon reafonable
Prices by Retail ; or the Buying of any Wine or other dead Victwal above mcn-
tioned, being meet for Man's Suflenance, by any Innbolder, or other Victualler,
to fell the famre by Retail within bis Houfe, or to any of bis Neighbours for
their Suffenance, for veafonable Prices, fball not be deemed any Offence contrary
to the faid AZ.

Sect, 37. Notwith(tanding this Exception it hath been refolved, That
any of the Perfons therein mentioned may be inditted for ingroffing
Vittuals, with an Intent co fell them again, againlt the Form of the Sra-
tute 3 for it fhall be intended that they ingrofled, and did not fell at
reafonable Prices. 2 Sect.
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Sect. 38.  As to the Seventh of the above mentioned Exceptions re-
lating to Badgers and Drovers, it is enatted by the faid Starnte of § o>

6E. 6. t4. Par. 7. That the Buping of any Corn, Fifb, Butter, or Cheefe, by

any fuch Badger, Lader, Kidder, or Carvier, that fhall be allowed 1o that Office
by three Tuflices of Peace, &c. which fhall fell or deliver in open Fair or Mar-
kety or to any other Viualler, or o any other Perfon for the Provifion of his
Houfe, all fuch Corn, Grain, Butter and Cheefe, as any fuch Perfon [ball buy,
or caufe to be bought, and that within one Momb next after be [b{dl Jo buy any
fuch Corn, Grain, Butter or Cheefe, fo that the fame fhall be bought withowt
Forefalling, fhall not be deemsed any Offence contrary to the faid Statute.
 Sect. 39.  And it is farther enacted by the {ame Statute, Par, 12. That
it fhall be lawful to every Perfon who fhall be allowed by three Fufticer of Peace,
10 buy (otherwife than by Foreflalling ) Corn, Grain, or Cattle, 1o be carried by
Water from any Place within this Realn, or Wales, unto any other Place within
the faid Realm, or Dominions, if ke fhall without Fraud embark within forty
Dayr next after he fhall bave bought the fame, or taken Covenant, or Promife for
the baying thereof, and with all poffible Expedition tranfpore the fame o fuch
Place as bis Cocket fball declare, and there unlade vhe fame, and bring 2 Cerrifis
cate thereof Cﬁom a Juftice of Peace of the County, or Heed-Officer of the
Town, and Cuftomer of the Port where it fhall be unliden, 8. to be direlied 1o
the Cuflormer and Comptroller of the Port where it fhall be embarked.

Sect. 40. And it is farther enatted by the fame Statute, Par, 16, 17.
That it fhall be lawful for any Perfon known for ¢ common Drover, being licenced
by three Fuftices of Pedce, &c. to buy Cattle in fuch Shires where Drovers had
been wont in Times paft, accuftomably 1o buy Cattle at their free Liberty and
Pleafure, and to fell the fame as is aforefaid, at veafomable Prices, in common
Fuirs or Markets, diftamt from the Place wheve he fhall buy the fame forty
Miles, o that the fame Cattle be not bought by way o Forcffalling

Sect. 41, Aond it is farther enatted by § El, 12.and 13 EL 23. Par. 20,
That no Drover of Cattle, Badger, Lader, Kidder, Carrier, Bu ver or Tranfporter
af Corn or Grain, Butter ¢nd ééeeﬁ, Jhall be licenced to any fuck Office or Doing,
in any County except Welkmorland, Cumberland, Lancalter, Chefter o¢
York, but only in the General open Quarter-S¥{fions of the Peace, to be kolden in
the Shire where fuch Perfor fo to be allowed (ball dwell, and fhall bave dwelled
three Years next before the Telte of bis Licence: And that no Perfon be adwit-
ted to any of the faid Offices or Doings, but fuch only as be or have been nar-
ried Men, and fhall be at the Time of fuch Licence to be granted, Honfbolders,
and not Honfhold-Servants, nor Retainers to any Perfon, and of the Age of
thirty Years: And that fuch Licences fball be goaj only for onc Year next af-
ter the Date, and fhall bear Date of the Day and Place where the faid Seffions
Jodl be bolden, and [ball be figned and [ealed with the proper Hands and Seals
of three Fuflices prefent at the fame Seffions, whereof one to be of the Quorum,
on Pain that every Perfon that fhall take any Licence contrary to this Ordinance,
fhall forfeis five Pounds, and that all Licences made otherwife than is before
expreffed, foall be void; and that the Juftices in the faid Seffrons fhall by their
Difiretion, take Bond and Surety from Time to Time, by Recogmizance of fuch
as fball be allowed a common Drover of Castle, Badger, or Lader, &c. that they
wor any of them fball by Colonr of fuch Licence foreflall, or engrofs, or other-
wife do any Thing comtrary to the Meaning of the faid Statute of s & 6 E.6.14.
And that every fuch Licence and Recognizance [ball be made and written by
the Clerk of the Peace of every County, where fuch Licence fhall be granted, or
by bis Deputy, and by no other Perfons and that cvery Perfon that fhall bave
any fuch Licence, fball pay to the Clerk of the Peace, &c. Twelve-pence only 5
and for every fuch Recognizance, eight Pences and for regiffering the fame

Qgqq Licence
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Licence and Recognizance, four Pencey and that the faid Clerk, &c. for the faid
Fee, fball keep one Kegifter-Book, and therein foall regifter and write all the
Nawres, Sirnames, and Drelling-Places of fich as fhall be [o licenced, with &
brief Entry af the faid Licence, and of the Day, Time, and Place where it Jball
be granted; and that the faid Clerk of the Peace fball bring the faid Book to every
Seffions, that it may appear what Number of Licences have been gramted. And
that wo Perfon fhall by Authority of any fuch Licence, buy any Corn or Grain
out of open Fair or Market 1o Sell again, unlefs be fhall be thercunto licenced
by fpecial and exprefi Words contained in fuch Licence, on pain to forfeit
Foe Pounds for every Time that be fball do to the contrary, and that one
Moicty of the Forfeitures afore rehearfed, fhall be to the Lueen, and the other
10 bim who will fue for the fame, &e.

Sect. 42. As to the Eighth of the above mentioned Exceptions re-
lating to Leflors, it is enatted by the {aid Statute of § & 6 E. 6. 14. Par. 7,
That the Taking of any Cattle, Corn, Grain, Butter, Cheefe, or any other Thing
in the faid Statute mentioned, referved without Frand or Covin, upon any Ledfe
for Life or Years, fboall not be deerned any Offence contrary to the faid Stature.

Sect. 43, As to the Ninth of the above mentioned Exceptions re-
fating to Shipping and Caftles, it is farther enacted by the fame Paragraph
of the faid Statute, That the fame fball not extend to Provifion made, withont
Frand, by any Perfon, of any of the Things ir the faid Starute mentioned, for
the vittualling of any Ship,Caftle, or Fort, within the King's Dominions, with-
ont Foreftalling, which fball be employed only to that Ufe and Parpofe, &,

Sect. 44. As to the Tenth of the above mentioned Exceptions re-
lating to Towns-Corporate, it i8 farther enadted by the fame Paragraph,
That the faid Statute fhall not extend to any common Provifion to be made with-
out Fraud by any Perfon, of any of the Things in the faid Statute mentioned
for any City, Borough, or Lewn-corporate.

Sect. 45. Allo it it enafted by the (aid Statute of 5 El 12, Par. g.
concerning the licencing of Badgers, &e. That nothing therein comtained
fhall in any wife extend to the Prejudice of the Liberty of any City or Town-
corporate, but that every of them miy affign and licence Purveyors, for the Pro-
vifion of the fame, as they might bave done before.

Sect. 46. As to the third Point, iz, in what Maoner Offenders of
this Kind arc tobe proceeded againtt, it is enacted by the {aid Statutes of
5 & 6 E. 6. 14 Par. 10, 11, and 5 B/ 12. Par. 8. That the Fuftices of Peace
of cvery County at their Quarter Seffions may engnive, bear, and determine, all
the Offences contrary to either of the faid Als, by Inquifition, Prefentment,
Bill, or Information before them exhibited, and by Exaniination of two law-
ful Witneffes, or by any of the fame Ways or Means, by their Diferetion, and
make Procefs thercupon, as thongh they were indicted before them by Inguifition,
or byVerdict of twelve Men or mores and wpon the Conviction af the Offender,
by Information or Skit of any other than the King, make Extralis of the Moicty
of the Forfeitures ta be levied to the King's Ufe, &c. and award Execution
;’é the other Moiety for the Complainant, &¢. by Rieri facias, or Capias, as the

i ’:gxﬂice: o Welmintter #fé to do, &c. and 73)‘ Such Conviction fhail be
at tfe ing's Suit, the Whole ftall be levied to bis Ulfe only.

Sect. 47. Alfo it is provided by 31 Ei. 5. which ordiins that Infor-
mations for Offences againt Penal Statutes, muft be laid in the proper
County, That nothing in the faid Statste contained, fhall extend to any I‘nfar-
mation or Declaration, for any Offince comprifed in any Statute made againft
Ingroffing, Regrating, or Foreftalling, where the Penalty or Forfeiture fhall appear
20 be 19 the Value of twenty Pounds, or above, but thit every Juch Cffence mray

be laid in any County a the Dleafure of the Infotmer.
2 CHAP



Chap. 81. Of Barratry.

C H A P LXXXL
Of Barratry.

N treating of Barrarry, 1 thall confider :

1. Who fhall be {aid to be a Barrator.
2, In what Manner fuch an Offender is to be proceeded againft.
3. To what Penifhment he is ltable.

Sect. 1. As to the fisft Point it feems, That a Barrator is a common
Mover, Exciter, or Maintainer of Suits or Quarrels, ¢ither in Courts,
or in the Country.

Sect. 2. And it is 2id not to be material, whether the Courts
wherein fuch Suits are commenced, be of Record or not, or whether fuch
Quarrels in the Country relate to a difputed Title of Pofleflions or not:
But that al) Kinds of Difturbances of the Peace, and the Spreading of
falfe Rumors and Calumnies, whereby Difcord and Dilguiet may grow
among Neighbours, are as proper Inftances of Barratry, as the Taking or
Keeping the Pofleflion of Lands in Controverly.

Sect. 3. But it hath been holden, That a Man fhall not be adjudged
a Barrator in Refped of any Number of falfe Aétions brougi® by him in
his own Right ; however if fuch A&ions be merely groundlefs and
vexatious without any Manner of Coloar, and brought only with a
Defign to opprefs the Defendants, 1 do not {ee why a Man may not as
properly be called a Barrator for bringing {uch A&ions himfelf, as for
ftirring up others to bring them.

Seet. 4. But it feems, That an Attorney s in no Danger of being
judged guilty of an At of Barratry, in refpec of his maintaining anotber
in a groundlefs A&tion, to the coromencing whereof he was no way
privy,

Sect. 5. Alfe it feems clear, That no one can be a Barrator in refped
of one A& only 3 for every Indi@tment for fuch Crime muft charge the
Defendant with being Communis Barraidator.

Sect: 6. It feems to bave been holden, That a Feme-Covert cannot be
indicted as a common Barrator, butthis Opinion fcems juitly queltionable;
for fince a Feme-Covert is as capable of exciting Quarrels, in the frequent
Repetition whereof the Notion of Bairatry feems to confilt, as if the were
fole, why fhould fbe not as properly be indi¢iable for ir2

Sect, 7. As to the fecond Poirt, ziz. ¥n what Manner Offeriders of
this Kind are to be proceeded againft, it is cnaéted by 34 E. 3. 1. Thar
in every Connty fhall be affigned for the Kceping of the Peace one Lovd, and
with bim three or four of the moft worthy of the County, &c. andl hat hey
fball bave Power ts refirain Offenders, Rioters, and all othtr Barratons, anil
to purfie, arreft, take, and chaflife them, according to their Trefpafs or Of-
Jencey, and fo canfe them to be imprifoned and duly punifbed aceording to the
Law and Caffors of the Realm, and according to that which to them fhull
feern beft to do by their Difiretions and goodl Advifenens, &e.

Seet,

z43
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244 - Of Uwry. Book 1.
Con.B.a.Ch.  Sect, 8. It feemeth from thefe Words, That Juftices of Peace (as {uch)
i,‘j; 3:6"39’ have Cognizance of Barratry without any other Commiflion, fod Oyare;
2RolRe.151. fOr the contrary Opinion {eems to have been holden in Relle's Reports.

Sect, 9. However it {eems clear, That no general Indi@ment of this

s Mod.z88. Kind, charging the Defendant with being a comman Oppreflor, and Di-

ars;‘_ij:_s.;;sl fturber of the Peace, and Stirrer up of Strife among Neighbours, is goed,
withoat adding the Words cosrsrunis Barraifator, which 18 a Term of Art
appropriated by the Law to this Purpofe.

‘2 ‘},‘;‘- A;"- Sect. 10. % Allo 1t [eemeth to be certain, That an Indi&tment of Bar-

¥ e ¥ ratry concluding comtra formam Statuti, is good, tho’ no Statute be made

Gro Ju. 527, dire@tly againft i, but only for the Punifhment of it, fuppofing it an

er“'eE’ 48 Offence at Common Law.

wo. 70 Seet. 31, b Alfo it hath been holden, That an Indiftment of this

gro Bl 148. Kind may be good, without alledging the Offence at any certain Places

Cro. Bt %195, Decaufe from the Nature of the Thing, confifting in the Repetition of

Con.Lacch. feveral Adts, it mult be intended 1o have happened in feveral Places;

Paim 450, fOr which Caufe it is faid, That a Trial ought to be by 2 Jury from the

1 Rol.Re.sgs Body of the Couonty,

©CroJasar.  Seep, 12, € But 1t hath been refolved, That {uch an Inditment is
not good, without concluding comtra Pacem, cre. for this is an eflential
Part of it.

*$Mod 8. Ser, 33. 4 Alfo it feemeth to be fettled Pradtice, not to f{uffer the
Profecutor to go on in the Trial of an Indi@ment of this Kind, without
giving the Defendant a Note of the particular Matters, which be intends
to prove againft him 3 for otherwife it will be impoffible to preparc a
Defence againft fo general, and uncertain a Charge, which may be
proved by fuch a Multiplicity of different Inftances.

Hutton Yoq. Sect. 14. As to the third Point, viz. In what Manner Offenders of
this Kind are to be punithed ; it is faid, That if they be common Perfons,
they are to be fined and imprifoned, and bound to their good Be-

Vide rDan. haviour 5 and if they be of any PBdeffion relating to the Law, that

Avr. 11?1 they ought alfo to be farther punifﬁed, by being difabled to pradife

&13Ph for the Future.

C H AP LXXXIL
Of Ufury.

Ffences under the Degree of Capital more immediately againft the
O Subjec, not amounting to an aftual Difturbance of the Peace,
which may be committed by private Perfons without any Relation to
an Office,” and which are neither infamous nor grofly fcandalous, and
more immediately affe@ the Interefts of particular Perfons, feem to be
reducible to the following Heads:

1. Ufory.
2. Maintenance.
3. The Offence of buying or felling pretended Titles,

2 In



Chap. 2. Of Ufary. 245
In treating of Ufury, I (hall conflider :

1. What it is.
2. How it is reftrained by Common Law.
3. How by Statute.

Sect. 1. And firlt it {eems, that Ulury, in a (it Senle, is a Contra@t Wood's Inf:
upon the Loan ot Money to give the Leader a certain Profit for the Ufe [+
of it, upon all Events, whether the Borrower make any Advantage of See Bro Usin-
it, or the Lender fuffer any Prejudice for the Want of ir, or whether it 7y s2.
be repaid on the Day appointed, or not.

Sect. 2. Andin a larger Senfe it feemeth, That all undoe Advantages
taken by a Lender again{t a Borrower come under the Notion of Ufury, GibL sozo.
whether there were any Contrad in relation thereto, or not 5 as where
one in Poffeflion of Land, made over to him for the Security of a cereain
Debt, retains his Pofleffion after he hath reccivid all that is due from
the Profits of the Land.

Sect. 3. But it hath been refolved, That an Agreement to pay dou- 3Ro-4.%or.
ble the Sum borrowed, or other Penalty on the Non-payment of the 202 P 4.
principal Debt at a certain Day, is not ufurious, becaule it is in the 26E 5.71.4
Power of the Borrower wholly to difcharge himfclf, by repaying the * lat. 89
Principal according to the Bargain.

Sect, 4. As to the fecond Point, viz. How Ulury is reftrained by 3 Tafh 15t
the * Common Law g it is (aid, That anciently it was holden to be ab- 2 Rol Ao,
folutely unlawful for a Chriltian to take any Kind of Ufury, and that 8-
whofoever was guilty of it, was liable to be punifhed by the Cenfures of £,
the Charch in his Life-time; and that if after Death any one was found Palm. 293,
to have been an Ufurer while living, all his Chattels were forfeited to 9+
theKing, and his Lands efcheated to the Lord of the Fee.

Sect.5. Alfo it feemeth to have been the Opinion of the Makers of o p, 4 g,
fome late Acs of Parliament,.as 5 E4. 6. 20. 13 EL 8, Par. 5. and 16 Ed.c71 s

21 Jac. 1. 17. Par. 5. That all Kinds of Ulury are contrary to good Con- l’,IR‘;-‘LAIbs»”"
{cience. 2 Rol Re.

Sect. 6. ® And agreeably hereto it (eemeth formerly to have been the 239.240.465.
general Opinion, That no Adion could be maintained on any Promife to ™™ 2%
pay any Kind of Ufe for the Forbearance of Money, becaufe that all < 1RelAas.
fuch Contrals were thought to be unlawful, and confequently void. — Tilfy o

Seet, 7. But it {eems to be generally a%reed at this Day, © That the sos. H.4.
Taking of realonable Intereft for the Ufe of Money is in it [elf lawful, f.4-

. P . inch, 114,
and confequently that a Covenant or Promife to pay it, in Confideration ,,,
of the Forbearance of a Debt, will maintain an A&ion: For why (hould Cro Ja. 578,
notone who has an Eftate in Money be as well allowed to make a fair 37,
Profit of it, as another who has an Eftatc in Land? And what reafon 599 ’
can there be, that the Lender of Money {hould not as well make an Ad- éKf% rs
vantage of i¢ as the Borrower? Neither do the Paffages in the Mofaical  Vent. 198,
Law, which are generally urged againft the Lawfalne(s of all Ufury, if
fully confidered, {o much prove the Unlawfulnefs, as the Lawfulnels of Exod. sa.
it; for if all Ufury were againft the moral Law, why fhould it not be as <25
much (o in refpeét of Foseigners, of whom the Fews were exprefly allow- v 637
ed to take it, as in velpect of thofe of the fame Nacion, of whom alone Devter. 23,
they were forbidden to receive it? From whence it feems clearly to fol- ™19 **
low, That the Prohibition of it to that Peaple was merely political, and
confequently doth not cxtend to any other Nation.

Rrr Sect.
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Sect. 8. As to the Third Point, 27z, How Ulury 1s reftrained by Sta-
tute, it is enafted by 12 dwne 16, That no Perfon whatfocver, fhall upon any
Contrait which foall be raade from and after the nine and twenticth Day of Sep-
tember, 1714, take, direfily or indireitly, for Loan of any Money, Wares,
Merchandize, or other Commodities whatfocver, aboze the Valve of five
Pounds, for the Forbearance of one bundved Pounds for a Year, and fo after
that Rate for a greater or leffer Sunm, or for alonger or fhorter Tinme 5 and that
all Bonds, Contralks, and Affirances whatfoever, made after the Tinte aforefaid,
for Payment o any Principal, or Money to be lent, or covenanted to be per-
forned upan or for any Ufnry, whereupon or whereby there flsall be referved or
tahen above the Rate of ffve Pounds in the Flandred, as aforefaid, fhall be w-
terly woid, (tho' the Kefervation be of fo much if requefted, and the Re-
quet be never made) and thas all and -every Perfox or Porfons whatfocver,
which fbalf after the Time aforefaid, upon any Contra to be made after the faid
wine and twentioth Day of September, take, accept, and receive, by Way or
Mleans of any corrapt Bargain, Loan, Exchange, Chevizance, Shift, or Inter-
eft of any Wares, Merchandize, or other Thing or Things whatfocuer, ar by any
deceitful Way or Means, or by any Covin, Engine, or deceitful Comveyance, for
the forbearing or giving Day of Payment for owe whole Year, of and for their
Money or other Thing, above the Sum of five Pounds for the forbearing of owe

* bundred Pounds for a Year, and fo aftér that Rate for a greater or leffer

Sum, or for a 3 longer or fhorter Term, fhall forfeit and lofe for every fuch Of-
fence the treble Valve of the Money, Wares, Merchandize, and otker Things fo
lent, bargained, exchanged, or fbifted. And Niste, That the treble Value
is not forfeited, unlefs fomething be taken above the legal Rate 5 but the
very Contraét alone avoids the Security.

Seit. 9. Andit is farther enaded by the faid Statate, That every Seri-
wener, Brokery Solicitor, and Driver of Bargains for Contratts, who fhall, after
the faid nine and twenticth Day of September, take or receive, directly or in-
direétly, any Sum or Sums of Moncy, or other Reward or Thing, for Braidge, Se-
Liciting, Driving or Procuring the Loan, or forbearing of any Sum or Sums o
Money, over and above the Rate or Value of five Shillings for the Loan, or
forbearing of one hundred Founds, for a Year, and fo rateably; or above twelve
Pence, over and above the Stamp Duties, for making or venewing of the Bond
or Bill for Loan, or forbearing thereof, or for any Connterbond or Bill ¢on-
cerning the fame, [ball forfeit for every fuch Offence twemty Ponnds, with Cofts
of Suit, and fuffer Imprifonment for balf & Tear, the one Moicty of all which
Forfeitures fball be to the Queen, the other to him that will fue for the fame, in
the fame County where the feveral Offences are committed, Ke.

The Expofitions which were made of the former Statutes of Ulury be-
ing equally applicable to this which is penned almolt in the very fame
Words, [ fha!l take Notice of the Principal of them ; as,

Swct. 10 L. That a Contraft made before the Statute is no way with-
in the Meaning of it, and therefore that it is il lawful to receive fix
per Cent, in refpeét of any fuch Contradt.

Sect. 11. 1l That a Bond made, to fecure a juft Debe payable with
lawful Intere®t, fhall not be avoided by reafon of 2 corrupt Agreement
between the Obligors, to which the Obligee was no way Privy: As
where A.. being indebted to B. in 100 L. agrees to give him 30l. for the
Forbearance of that 100 L for a Year, and gives him a Bond of 6o/, for
Payment of the 30/ and for the Payment of the rco /. enters into a
Bond of 200 L together with B. for the Payment of a true Debt of 100/,
due from B, to (.

2 Sect,
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Sect, 12. 111 That the Receipt of higher Intevelt than is allowed by r Mod. 9.
the Statute, by vertae of an Agreement {ubfequent to the firt Contraé, 3 b 1
does not avoid an Affurance fairly made, and agreeable to the Statute, r Sind agi.
but only fubje@®s the Party to the Forfeiture of treble Value, for the ’};g’;‘"??
Words are, Thet all Affarances for the Payment of any Principal, &c. where- 39,_: L3R
sipon or whereby there (hall be referved or taken aboype the Rate of 5 1. in the Hun- 1 Bell a7,
dred, &c. fhall be wiievly woid,

Sect, 13. IV. That in an Affurance for the Payment of fifty Shillings
for the Ule of 1col. for fix Months, the Computation fhall be by Kalen- . ..
dar and not by Lunar Months, becaule by the latter the Interelt would ex- » Lgof{.'g-s.
ceed the Rate allowed by the Statute.

Sect. 14. V. That the Receipt of Intereft before the Time when it is ) Battiy 20,
in Strictnefs due, being voluntarily paid by the Debtor for the greater Yel 3o 3t
Convenience of the Creditor, or for any other {uch like Confideration, ,Hh""ﬁ'g’m
without any Manner of corrupt Pradlice, or any previous Agreement of Con. 1 Leain.
this Kind at the making of the fis{t Contra&t, does not make the Party 96
liable to the Forfeiture of the rreble Value.

Sect. 15. VI. That the Grant of an Annuity for Lives not only ex-
ceeding the Rate allowed for Intereft, but allo exceeding the known Pro-
portion for Contrads of this Kind, in Conlideration of a certain Sum o Ja 253,
of Money, is not within the Meaning of the Statute, unlefs there were Noy 151
fome underhand Bargain for the tecurity of the Repayment of the Lavinzn ke
Principal or Confideration-Money. 782 H. 1.

Sect. 16, VIL That no Contract is nlurious, by which the Lender Cro. Ju. 208,
runs the Hazard of lofing alt his Money, both Principal and Intereft: As 20850859
where on the Loan of a certain Sum for a Year, for the Victualling of a ;. >
ship, it is agreed, That if the Ship return, the Lender {hatl have fo many 2 Ro. Re. ¢#.
thoufand Fitlics at {uch a Rate, which exceeds the Intere(t allowed by the
Statute, and if the Ship never retarn, or if it perifh by unavoidable Ca- 1 Lev. 5¢.
fualties of Sea, Fire, or Enemies, that then he {hall have nothing: Or * Sid. 27-
where on the Loan of 304 a Bond is given for the Payment of 1004 § K<b. 304.
on the Marriage of a Daughter of one of the Parties; provided, That VideCro.Eln
if either of them fhould die before, chat then nothing fhould be paid: ™
But it is clear, That if the Intereft only be hazarded on {uch a Contradl, ER°- R"-*:-
and the whole Principal fecured, the Whole is ufirrions.  Alfo it hath rarJu. 5o8.
been sefolved, Thar an Agreement to pay more than the lawfual Intereft
for the Loan of a certain Sum at fuch a Day, if 4. B. fhall be then alive, s Co.70.
and if he thall be dead, then to pay fuch a Sum which is le{s than the éfg“gfi:?‘z
Principal, is void by the Sratute; f}(])r if {fuch a Contingeacy would ex- 64;',74..* ’
empt the Cafc out of the Statute, by the {ame Reafon twenty Lives might Luca. 468,
be added, and the Statute wholly evaded. 99

Sect. 17. VIIL That an Affarance made in Purfuance of a fair Agree- .
ment for fuch Intereft as is allowed by the Statute, fhall not be avoided 6?3‘.]" 7
by the Fault of the Scrivener, who draws it up in {uch a Mauner a8 to 2RoReqis,
bring it within the expre§ Letter of the Statate: As where the Parties fioiey 1r.
agree, That g /. fhall be paid for the Loan of 100/. for a Year, and the i Jon 306
Scrivener in drawing the Bond for i, doth, without the Knowledge of C;g-'c*-.?,'-
the Partics, who ate illiterate Perfons, make the 5/ payable ac the End # yemn 23
of hal a Year: Or where on the fair Loan of 100/ agreed to be paid
with common [ntereft, 2 Mortgage is made for the 1co! with a Pro-
vifo, That it thall be void on Payment of 1o L at the End or one Year,
without any Covenant for the Mortgagor to take the Profits till Defaslt 2 Mod.gor.
be made of Pryment. (o that in Serictuels the Mostgagee is intituled both ;9‘;"‘-“'??3'

to the Lnterelt and Piofits,
Sees,
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s Co.7o.b.  Seif. 18. 1X. That the Loan of Money for lawful [ntereft allowed by
the Statute, fhall not be conftrued to be within the Parview of it, in re-
fpedt of any Expe@ations which the Lender may have of a voluntary
Gratuity to be given him by the Borrower, if there be no Kind of Agree-
ment relating to it.
5 Co. 9. Sect. 19. X, That the Relervation of 2 greater Sum than is allowed
Cro.Ja509. by the Statute for Interelt, upon the Non-payment of the Principal at
the Ead of the Year, is not ufurious within the Statute, becaufe it is in
the Power of the Borrower to avoid the Payment of the Money fo re-
ferved, by paying the Principal at the Day appointed; yet it {eemeth
clear, That if it were originally agreed, that the principal Money thould
not be paid at the Time appointed, and that fuch Claufe was inferted
5 Co, 59.b unly with aa lntent to evade the Statute, the whole Contraét is void ; for
Sce Mo, 397. the Conftruction of Cafes of this Nature muft be governed by the Cis-
2 And 16 comltances of the whole Matter, from which the Intention of the Parties
will appear in the making of the Bargain, which, if it was in Truth ufu-
rious, is void, however it may be difguifed by a {pecious Aflurance.
* 3 Co. So. Sect, 20, X[, That a 2 Bine levied, or Judgment {uffered, in Porfuance
9 Co-36.b. of an ulurious Contral, may be avoided by an Averment of the cor-
:{{:,rf';fz;;,, ropt Agreement, as well as any common Specialty, or parol Contrat,
41 And in an Afimpfit if it appeas, cither upon the Evidence, or from the
;—’cg“‘"'s% Plaintiff's own Expre(s Shewing in his Declaration that the.Contra& was
aLeon. 166 ufurions, he cannot recover. But a Specialty cannot be avoided by Ulury

gﬂﬂﬁw-ﬁ‘- appearing on Evidence or on the Face of the Condition, bur it maft be
1‘;S'i:i. 18, b, p]eaded. .
CroJers:, Seet. 21, Xl That it is not ® material whether the Payment both

S oL Re.as. OF the Principal and alfo of the ufurious Intereft be fecured by the {ame
2Lev.7, 8. © or by different Conveyances, but that all Writings whatfoever for the
¢ Lutw. 273, ftrengrhning (uch a Contra&, are void.
456, Sect. 22, XIIl, That a Contra& referving to the Lender a greater
Advantage than is allowed by the Statote, is equally within the Mean-
Cro Ju 440, ing Of it, whether the whole be referved by way of Interelt, or in Part
only under that Name, and in Part by way of Rent for a Houfe, let at
a Rate plainly exceeding the known Valae.
Sect. 23. XIV. That a fecond Bond made after the Forfeitnre of a
1 Keb. 142, fOrmer, and conditioned for the Receipt of Intereft according_ to the
Con. Noy 2. Penalty of the forfeited Bond, is as much within the Seatate as if it had
been made before the Forfeiture for if {uch a Prattice (hould be allowed,
nothing could be more eafy than to elude the Statute; and though the
whole Penalty be due in Strinefs to the Obligee, yet the true prin-
cipal Debt is in Confciente no greater after the Forfeiture of the Bond
than it was before,
' And. 49, Sect. 24, XV. That in pleading an afurious Contra&' by way of Bar
18id. 285 to ap Altion, you muft fet forth the whole Mateer {pecially, becaufe it
im‘;dg" lay within your own Privity 5 but that in an Information on the Sta-
Noy.1s3.  tute for making fuch a Contradk, it is fafficient to fet forth the corrupt
gtﬂvaé- 142 Bargain generally, becaufe Matters of this Kind are {uppoled to be privily
gane€1oLe yranfatted, and {nch Information may be brought by a Stranger.
Precedenss.  Sect. 25, XVL. 4 That in every fuch Information it is neceflary ex-
3 Veno 81 prefly to fet forth the Place where the corrupt Bargain was made.
. L“} '6 Sect. 26. XVil. That if an v‘urions Contralt in the County of D.be
o7, 9% pleaded in Bar to an A&ion on a Bond (aid to be made in the County of
E. the Trial fhall be in the County of D. becaufe the Ground of the

tao™ '* Matter is the ufarious Contract, and the Bond is confeffed by the Ple}.
2 ect.
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Seer. 27. XVIIL That he who hath agreed to pay Money upon an Co.Li 6. b,
ufurious Contradt, fhall not be admitted to give Evidence upon an Infor- ? Rol.A 685,

mation againft the Ufurer, unle(s he have paid off the wliole Debt 5 for :g?.l;raﬂ.mgh.
by fuch Means 2 Man might avoid his own A& and Deed. 47 S.24

Sect. 28. XIX. That an Information for art ulurions Contrad on a ,pegn 5,56,

Loan of Money, cannot be fupported by Evidence of fuch a Contrad
on a Bargain concerning Wares fold.

CH A P. LXXXIIL
Of Maintenance.

Seit. 1. Aintenance is commonly taken in an ill Senfe, and in gene- ColLir 3630

L¥ R ral, feemeth to fignify an unlawfal Taking in Hand, or :f';ﬂ 1285
Upholding of Quarrels or Sides, to the Dilturbance or Hinderance of =
common Right, and is (aid to be twofold :

Sect. 2. 1. Ruralis, or in the Country ; as where one affifts another in o Lic 3650,
his Pretenfions to certain Lands, by taking or holding the Pofleflion of 2 Inft. z13.
them for him by Force or Sabtilty, or where one ftirs up Quarrels, and  pig 4in #
Suits in the Country, in velation to Matrers wherein he is no way us R
concernied : And this Kind of Maintenance is pumithable at the King’s
Suit by Fine and Imprifonment, whether the Matter in Difpute dny way
depended in Plea or not, but is faid not to be actionable. _

Sei#. 3. 1l Caridlis, or in a Court of Jultice, where one officioufly pute. 14,
interme(?dles in a Suit depending in any {uch Court which no way be- 2Inf. 212,
longs to him, by aflifiing cither Patty with Money or otherwife, in the groLa s
Profecution or Defence of any fuch Suit.

Of this fecond Kird of Maintenance there feem to be three Species :

1. Where one maintains another withott any Contrat to have Part
of the Thing in Svit, which generally goes under the common
Name of Maintenance.

2. Where one maintains oné Side, to have Patt of the Thing in Suit,
which is called Champerty.

3. Where one laboureth 2 Jury, which is called Embracery.

For the better onderftanding of the firkk of the above mentioned Species;
1 thall examine:

, What (hall be faid to amount to an A& of Maintenance.

X

2. In what Refpetts fome foch Ads may be jutified.

3. How far Offentes of this Kind are reftrained by the Common Law. «:¢1 ¢.,p,
4. How far by Statute. 2.8

1 H. 6 25,
b

G, a.b.
Sect. 4. As to the firft Point, it feemeth clear, That whoever afGits ;E PETNY

another with Money to carry on his Caufe, as by retaining one to be ;;SH""*"-‘B"-
of Counfel for him, or otherwife beating him out in the whole or 4 'E"j,s}. b,
part of the Expence of the Suit, may properly be faid to be guilty of 3 Hé6g.
an A& of Maintenance, as it feems to be caken for granted in the 2 Books ,,;:;;;‘;j*fg-
cited in the Margin, 17, 20, 24,
Seif. 5. Alfoir is {aid, That not only he who lays out his Money to 4% 44,53

a{Glt anotber in his Caufe, but alfo that he who by his Friend(hip or In- 31 5. 5"

ST terefl
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2,50

. i ut to, or
. i ¢ might otherwife be p
Foreab tereft faves bim that Expf.-nccrwmc_il!]t hof N%aintenance; as where  one
i b but endeavours fo to do, is allo gu 3? ade a Man to be of Counfel for
34 B 6255 erfwades, or but endeavours to perfw
?J;l:', iore. P ather ;dr:':. 1y Perfons may properly be called
pance 6,7.30. anSm ég Alfo it is faid, That all {uch Pe e ary bthr Knd of AL
a2 sb CEE. ho give or but cadeavour to g f the suit depending
Bro. Mainte- Maintainers, who g arties. in the Management of the ¢ di
Crock 735 filtance to cither ofbrhe Pame'sr’léntltaé Evidence to the fury aofbb}’; g:Efng
Cra. . 735 . as A opemt it: or caging
tween themny a Y 4 to doit; or by {p
::?iﬂdﬁéf—;‘ Eevi‘zencc ofﬁci:)uﬂy without belng.ca“'lsd ]l)]frc:n sor by d’retaining an At-
Jeo. Mainte- 10 the Caule s © one of Counfel with the Pz «ayajlonv with him to enquire
nance §, 51. ltn nev for him: or € perhapg for bare!y going o
Fitz. Mainte. tor 3 . .
n;‘:c: ::.f] for a};crfon learned in the LaWS That thofe thall come under the like
2Rel, Abr :l- Sect. 7. Alo it hath be_en fald, 1a nce to another in Relat.on to any
iﬁ;f}i‘f;s‘. Notion, who give any publick Counpfe?:er and Intereft fays f P”PI'Ck,IY'
79. fuch Suit; as where one of great doon one Side, or thit he will i
Lo ?:J That he will fpend twenty Poun shether in Truth be fpend one Penny
I9E 4 3, twenty Pounds to labour the Jury, w es to the Bar with one of the
pabie b, nots or where fuch a Pel‘;f"?nhiscgilfc is tried, whether he (ay any
peel. 7. 5:b. Parties, and ftands by h:rp w 1ch_ &{ceﬁ do not only tend to d:fcoura:ge
Bro. Msinte. Thing or not ; for fuch Kinds of Pra Caule, but alfo to intimidate Ju_r_les
nance Iy, ] Party from golng onin hisCa » I Promife to maine
Fitz Maiate- the other Party it feems. That a bare i
mance 8, from doing their Duty. But it fec nance, unlefs it be either in refpet
521 [T6.6.b. tain another, is not in it felf Mainte o Derlon by whom,
15 o of the publick Manner in which, or the Po
19 £ 3. 3. b .
Bro. Maince. it is made. . ainrenance for a i Jul'.Ol', as
nance g1, Sect, 8 A]fo it is faid to b.E as much M N J dement aCCOl’dmg to
botlg.18b. dect 8. follicit a Judge to give Judg 5
b0 Chame for any other Perfon, fo fo h aiven his Verdi&, he has nothing
PBro. Muin. the Verdict, becaufe after a juror askgM intainance for a Juror to ex-
L Bro. Min- more to do: But itis {aid to be no ¥ Ma vine facls o Verdict as feeme
WE P hort bis Companions to join with him in giving
6571 8 . ‘oh. . Danger of be-
him to be rig . ! Man is in no Dang )
;l:r,o[.sll\?aisnlts; © Sect, 9- However it feems (‘#C;; ‘ﬁ?e?aarllch;or giViﬂg antother friend-
prace 39, ing judged guiley th.an P}S&p:‘)operalfor him to bring for the Refcoverg otf
125 41 q : o i hi om {uc
) . dvice, what At . to free him fr
ey ;5:' ;yc?rtain Debt, or what Method is fafeft :0 ,t: l;iekcly to do his Bufinefs
Bro. Mainte. an Arreflt, or what Counfellor or Attor“ely hard to make fuch neigh-
k] »
2’;{;; Ab, moft effe@ually; for it wou!dhbg cxtﬁr:;} e? commendable than blame.
"% P> bourly Ads of Kindnefs, whic fon of Maintenance, which always feem
worthy, to come under the Not:olr)l (f) intermeddling in other Mens Mat-
to imply a contentious, and ov?rf,]u E:riminal Yet it is faid, thata Man
itz Mai in which refpect it is {o highly ' ilty of Maintenance,
M €rs, Inw P . Law. mav be gl]l]fy
E:.fée ::,.,:e. of ’reat Power not learned in thc aw, ha)t he Tuas a good Title.
by %elling another who asks his A‘gw%’;a[t no one can be guilty of Main-
Sect. 10. Alfo it hah been faid, by him to another before any
in refpedt of any Money given by it was given
H.6. 54,4, fE0ANCE, 10 relpe d 5 yee if it plainly appear, That i
Viez Mitces Suit is actually commenced 5 &YI im in the Profecation or Defence of an
mce 18 merely with a Defign to afli m Gually bronght ; furely it cannot
st intended Suit, which aftcrwardS_ " Ial |]1*«‘"3:1:13 of the Thing, and equally
" butbeas great a Mifdemeanour “tllct l\:on;y were given after the Com-
criminal at common oV 'fht rhaps it may not in Stri@nefs come
mencement of the Suit, though perhaps .
under the Notion of Ma_mtcnar.lce.’rh t one may as properly be faid to
However it is certain, Tha h Words adbuc ma-
47Bda.roa.  Seet, 1, IWE! within the Meanmg of the
Bro. Cham- ha guilty of Maintenance,

nutenct
Pperty 3, 2
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nutenet, in an AQion of Maintenance, for fupporting another after Jodg-
menc, as for doing it hanging the Plea; becaufe the Party grieved may
be difcouraged thereby from bringing 2 Writ of Errox or Attaint,

As to the (scond Point, ziz In what Refpeds fome Aéts of this Kind
may be jultified, [ {hall confider the following Particalars :

5. How far they are juftifiable in Refpe&t of au Intereft in the Thing
in Variance.

. How far in Refpeét of Kindred or Aflinity.
How far in Re{pe& of other Relations.

. How far in Refpeét of Charity.

. How far in Refped of the Profellion of the Law.

Seff. 12, As to the fislt of thefe Pasticalars, viz. How far fome Adts
of this Kind are jultifiable in Refpe® of an Intercft in the Thing in Va-
riance, it feemeth to be clearly agreed, That if a " Tenane in Tail, or for
Life, be impleaded, he in Remainder or Reverfion may Jawfully maintain
the Defence of the Suit with his own Money : And upon the like Ground
it feems 1o be clear, That if in an A&tion of Trefpafs, & brought by or
againft a b Leflee for Years, the Inheritance come into Queftion, the Lel-
for may lawfally maintain lis Leflee, and give ¢ Evidence to prove the
Inheritance in himf{elfs for tho the Judgment which may be given again(t
the Leflee cannot direttly bind his [nberitance, yer the Verdilt may be a
Prejudice to his Title, being given on a Suppofal of his not having 2
good one : Alfo it hath heen 9 admicted as clear Law, That if one feized
2 Fee of certain Land, bring an Adion of Trefpafs, quare Clanfum fregit,
and then alien the Land, and afterwards in the Trial of the Caufe it be
queftioned whether the Inheritance at the Time of the (uppofed Tref-
pafs belonged to the Plaintiff or Defendant, the Alienee may lawfully
praduce Evidence to prove that the Inheritance was in the Plaintiff, be-
caufe the Plaintiff’s Title is now become his own..

Sect, 13. Alfoit hath been {aid, That not only thofe who have a cer-
tain Intereft, but alfo that thofe who have a bare Contingency of fuch an
Intereft in the Lands in Queftion, which pollibly may never come in eff,
may in Jike manner lawtully maintain another in an Adtion concerning
fuch Lands; from whence it follows, That if [ grant to B that if my
Leffee for Life (halt die during my Life, that then he thall have the Land
for ten Years, and after my Leflee be impleaded, B. may maiatain him.

Sett. 14. And it hath been {aid, That not only thofe who have a Contin-
gency of fuch an Interelt, which it is in no Mao's Power (o bar them of,
if thie Contingent happen, may juftify fuch Maintenance, but that thofe
alfo (hall have the fame Privilege, who by the A& of God have the im-
mediate Pobility of fuch an Intereft, tho' it be in the Power of another
to deprive them of it and therefore that an Heir Apparent, or the Huf-
band of fuch an Heir, may lawfully maintain the Anceftor in an Aétion
concerning the Inheritance of the Land whereof he is feized in Fee.

Sect. 15, But it is faid, That the Grantec of a Reverfion, before the
fate Statute for Amendment of the Law which made all Atcornment need-
lefs, could not maintain the Tenant of the Land without Attornment,
becaufe his Poflibility was wholly created by the AQ of the Party, and
could not be executed bat by the voluntary Attorament of the Tenant,
which there was no Remedy to compel him to make by the Common
Law; but perhaps the Authority of this Opinion may be queltionable,
efpecially if fuch Grant were made for good Confideration : For fince
thofe who have only an cquitable Interelt in Lands, may lawfully main-

tain

[V L L]
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tain others in Adions relating to thofe Lands, as thall more fully be thewn
in the feventeenth Se@ion; and fince the Grantor in kquity thall ftand

14 H.6.30.b. intrufted for the Grantee after the Granr, and the Tenant may be en-
forced by a Court of Equity to attorn to him, 1 do not {ee any good
Reafon why fuch Grantee fhould be efteemed fiuch a Stranger to the Land,
that he may not lawfully defend an Aclion concerning it, in the Event
whereof he is fo nearly concerned.

1tH.6. 41 Sect. 16. But it feems clear, That he who is bound to warrant Lands,

Bra. Meinte: may |awfully maintain the Tenant in the Defence of his Title, becaufe

“Rol An. be'is bound by the Warranty to render other Lands to thie Value of

ns.PL 8. thofe which fhall be evilted.
Sect. 19.  Alfo it feerns to be agreed, That he who hath an equitable
Interelt in Lands or Goods, or even in a Chofe in Altion, may lawfully
maintain another in an A&ion relating thercto 5 and therefore it {feemeth
*34116.35b. 1o be clear, Thata Man may lawfully 2 maintaio thofe who are infeoffed
15t -2 of Lands in Truft for him, in any Adlion concerning thofe Lands, and that
Bro Muinte. if hie (ell them to another, the Vendee fhal) have the fame Privileges alfo
mace 19 3o it hath been ? yefolved, That where 4. was bound as a Surety for B. and
My 1o B. thereupon made a Deed of Gift of certain Sheep to 4. in order to fave
PL g7 him harmlefs from the (aid Bond, with an implied Troft that the Sheep
Sce 39 1.6 fhould be returned to B. if A. thould not be damnified, and afterwards
Foez Maiare, an AGtion was brought againft A. for the Taking of the Sheep, B. might
mince 15, juftify the Maintaining of him in refpeé of the faid Trult : Alfo it feem-
,;".‘ﬁ'gj? b-eth to be © certain, That the Affignee of 2 Bond, or other Chofe in Attion,
Noy 52 being made over to him for good Confideration, in Satistattion of a pre-
Cro-B1 552 cedent Debt due bomd fide to him, and not merely in Confideration of
poiaisl . the intended Mairitenance, may either maintain the Obligee in an Ac-
pance 19, tion brought by him for the Debt, or commence an original Adtion i
ptEd 41 b his Name, for he harh an equitable Intereft in the Debt.
nance 41. Sect, 18. Alfo it feemeth to be dagreed, That where-ever any Perfons
Hob.9:  claim a common Interelt in the fame Thing, as in 2 Way, Church-yard,

Rol Ab. ) N .
:,s_"pi. . or Common, ¢c. by the (ame Title, they may maintain one ancther in

N-oy9g.  a Suit relating o the fame,

Moore 562 Geet, 19. Itis faid, Thathe who is € Bail for another, may take Care

Pl 764, 788. a g
Pl.1o88.  to have his Appearance recorded, but that he ought not to intermeddle

1Rol. Re 57, any farther.

:iflig:?';: e, 20, As to the fecond of the faid Particulars, viz. How far fome

18844 12b. A@ls of this Kind are juftifiable in refpe& of Kindred or Afhnity, it
;’E"dH‘;.‘g" I* feems to be agreed, That whoever is any way of Kin or Affinity to ei-
14 H.7. 2. 2. ther of the Parties, fo long as the fame f continues, or but related to
86E 455 him by being bis g Godfather, may lawfully ® frand by him at the Bar,
Fitz. Muint® ind counfel and aflit him, and alfo pray another to be of Counfel to
2116 15 5. him, but that he cannot jufbfy the laying out of any of his own ! Mo-
11 H.6.42.b ney in the Caufe, unlefs be be either k Father, or Son, or Heir Apparent

YiH.s.s tothe Party, or the Husband of fuch an Beirels.

Pl 7.

;gfﬁda_"g.ffl: As to the third of the {aid Particulars, »iz. How far fome A&s of Main-
9Ed 4320  tenance are juftifiable in refpet of other Relations, I thail confider,
t1gEd 4 5a

;}:?d‘?},.s ;f' 1. How far a Lord may maintain his Tenant.

x:(H616b. 5 How far a Tenant may matotain his Lord.

%,',Sfﬁf;;', 3. How far a Mafter may maintain his Servant.

Sclt 14 4. How far a Servant may maintain his Maflter.

5. How far onc Neighbour may maintain another.

4 Sect.
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Sect. 20. As to the firlt Point it {eems certain; That not only the
a Lord, but alfo the Ceffui gue VS of a Seigniory, may come with the
Tenant to a Trial in an Affize againft him, and ftand by bim and affift
him, and alfo pray the Sheriff to return an indifferent Jury: Alfo it feem-
eth, That the b Lord of 2 Town in an Altion brought againt the Inha-
bitants, whercin a Right to a common Burying-place, claimed by them,
is brought into Queftion, may maintain them in the Defence of their
Right, by thewing authentick Evidence thereof to the Jury: And in
fome © Books it is {aid generally, That the Lord may maintain his Te-
nant, without faying, how far he may do it; and I do not find it any
where exprefly holden, That the Lord may juftify Laying out his own
Money in Defence of his Tenants Title; but it feemeth the better Opi-
nion, That he may as well juftify it as any other of the above-men-
tioned A&s of Maintenance, for the Lord, by accepting a2 Man for his
Tenant, {cemeth to take him under his immediate @ Protettion; and in-
afmuch as the Lands were originally derived from the Lord, and he hath
the continual Benefit of che Services due from them, the Law in many
Cales of ¢ Comimon Right, obliges him to warrant them unto his Te-
nant, and where it doth not oblige him, fiirely it will at leaft permit
him to do it: Bot it T feems clear, That he cannot maintain him in re-
fpect of any Lands not holdea of him.

Sect. 31, As to the fecond Point, viz. How far a Tepant may main-
tain his Lord, it is faid, That he may juftify sComing with his Lord,
and Standing with him at a Trial 5 but 1 cannot find any Thing more
relating to this Matter in any of the Books.

Sect. 22. As to the third Point, viz. How far a Mafter may main-
tain his Servant, it is faid, That the Mafter may go along with his b Ser-
vant, or with his i Chaplain, being retained to live in his Houfe with
him, in order to retain Counfel, and that he may pray one to be of
Counfel for him, and alfo that he may go with him to the ! Trial and
{tand with him and aid him while the Caafe is tried, but ought not to
fpeak in the Court in favour of his Caufe. Alfo it is {aid, That if my
Servant be atrefted in an A&tion of m Debt, I may afift bim with Mo-
ney in order to keep him oat of Prifon, that I may bave the Benefit
of his Service: But it is faid, That the Mafter, in real A&ions, cannot
jultify Laying out Money for his Servant, unlefs he bath fome of his
Wages in his Hands ; which, if the Servant be willing, the Maflter may
fafely lay out in his Behalf,

Sect. =3. As to the fonrth Point, ziz How far a Servant may main-
tain his Mafter, it fecmeth clear, That a Perfon generally retained by

another as his Servant to do all manner of Services, and not for a * par- b

ticular Occafion osly, may juftify ° Riding about to fpeed his Bufinefs,
and Going to P Counfel in bis Behalf, and Shewing his Evidences to the
Counfel! or to the Jury, and 9 Standing by him at a Trial between him
and another; but it is certain, that he cannot lawfully lay out auy of
his ownt Money to afiift the Mafter in his Suit.

Seif. 24 Asto the fth Point, viz. How far one Neighbour may af-
Gt another, it feems clear, ThataMan may lawfuily go with bis { Neigh-
bour to inquire for a Perfon learned in Law, but that he* ought not to
give him any Money towards carrying on his Svit.

Seff. 25.  As to the fousth Inftance wherein fome Ads of this Kind
are juftifiable, viz. That relating to Chasity, it fecms ro be wagreed, That
any one may lawfully give Money to a poor Man to ¢nable him to carry

on bis Suit.  Alfo it hath been adjudged, That any one may fafely go
Ttee with
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with a 2 Foreigner who cannot {peak Englifh, to a Counfellor; and in-
form him of his Cafe.

As to the fifth Inftance wherein fome A&s of this Kind may be jufti-
fied, ziz. that relating to the Profeflion of the Law, [ fhall confider,

1. How far they are juftifiable in a Counfellor.
2. How far in an Attorney.

Sect. 26. As to the firlt Point, there is no Doubt but that 2 3 Coun-
{ellor, having received his Fee, may lawtully {et forth his Client’s Caule
to the beft Advantage ; but it is certain, That he can no more jultify
¢ giving him Money to maintain his Suit, or threatening a Juror, than
any other Perfon.

Sect. 27. As to the fecond Point, there is no Doubt but that an Ae.
torney may 9 Jawfully profecute or defeod an Adtion in the Court
wherein he is an allowed Atrorney, in the Behalf of any one by whom
he thall be (pecially retained, and that he wmay affit his Client, by
laying out his own Money for him to be repaid again, and alfo may
maintain an Aftion againf{t him for the fame by Virtue of fuch a Re-
tainer, without any {pecial Promife; and it is faid allo, That Attornies
may juftify {uch Maintenance in other Courts, wherein they are not
¢aflowed Attornies, bat that they cannot have an Adtion for the Mo-
ney fo laid out without a fpecial Promife, and that they are more ju-
ftified by a general f Retainer to profecute for another all his Caules,
than if they were not retained at all ;and it is certain that they ought
not to carry on a Caufe for another at their own Expence, with a Pro-
mife never to expedt a Repayment. And it & feems juftly queftionable,
whether Sollicitors who are no Attornies, can in any Cale jultify the
Laying out their Money in another’s Suit.

Seit. 28. However it is certain, That no Counfellor or Attorney can
juftify the Ufing any deceitful Praftice, in Maintenance of a Client’s
Caufe, and that they are liable to be feverely punifhed for all Mifde-
meanours of this Kind, not only by the * Common Law, but alfo by
Statute 5 for it is enalted by Weflminfler 1. 28, That if any Serjeant, Plea-
der or other, do any manmer of Difceit or Collufion in the Kings Court, or
confent unto it, in Difceit of the Court, or to beguile the Court of the Party, and
thereof be attainted, be fhall be imprifoned for a Tear and a Day, and from
thenceforsh fhall not be beard to plead in that Conrt for any Man. And if
be be no Pleader, he fball be imprifoned in like manner by the Space of a Year
and a Day at the leaft. And if the Trefpafs require greater Punithment, it
fhall be at the King's Pleafure.

In the Conftruttion of this Statate the following Points have been
holden,

Sect, 2g. 1. That Counfellors, & who are not {worn, are as much
within the Meaning of it as Serjeants, & who are fworn.

Sect. 30. 1L That all Fraud and Falthood, tending to impofe upon
or abufe the Juftice of the King's Courts, are within the Purview of it,
as in the following Inftances:

Seet. 31, Fitlt, Where an Attorney {ues out an babere facias feifi-

nam, fally reciting 2 Recovery in areal Action, where in Truth there
r was
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was 0o Recovery at all, and by Colour thereof puts the fuppofed Tenant
in the Ad&ion out of his Freehold.

Sect. 32. Secondly, Where one brings 2 Precipe again(t a poor Man,
knowing that he had nothing in the Land, on Purpofe 1o get the Poffef-
fion from the true Tenaat.

Sect, 33. Thirdly, Where one procares an Attorney to appear fora 4, g 3 1. b
Man, and confels Judgment without any Warrant. 3 Infk. 215.

Sect. 34. Fourthly, Where one pleads a falle Plea, known to be nt- ?"‘ 362 Bl
terly groundlefs, and invented merely with a Defign to delay Juftice, g
and abuofe the Court 5 and therefore it is faid, That if a Client defire his 10E. 49.b
Attorney to plead luch a Plea, the Attorney oughe to enter upon the
Roll, won fum veraciter informatus, ideo uihil z}:{cit.

Sect. 35.  As to the third general Point of this Chapter, How far Of-
fences of this Kind are reftrained by the Common Law, it feemeth, That : Intt. 208
all Maintenance is {tritly prohibited by the Common Law, as baving a *'*
manifeft Tendency to Oppreflion, by encouraging and affilting Perfons to
perfilt in Suits; which perhaps they would not venture to go onin uporn
their own Bottoms; and therefore it is faid, That all Offenders of this
Kind are not only liable to an 2 A@ion of Maintenance at the Suit of the « (L 1 4
Party grieved, wherein they (hall render {uch [Damages as fhall be an- 2Inft.2e8.
{werable to the Injury done to the Plaintiff, bat alfo that they may bé TR"II‘)A"'
binditted as Offenders againft publick Juftice, and adjudged therenpon 8. 5.8, s,
to fuch Fine and Imprifonment, as thall be agrecable to the Circumftances * * Rol. Ab,
of the Offence,  Al{o it (eemeth, That a Court of Record may cominit ;’lﬁﬂ?;cg
a2 Man for an ¢ A&t of Maintenance done in the Face of the Couri. a2

Sect. 36, As to the fourth general Point of this Chapter, How far “Hetdey 9.

Offences of this Kind are punifhed by the Statute, it is ena&ed by 1 E. 5.
14. which was farther enforced by 20 Ed. 3. 4. That none of the Kings
Minifters, nor no Great Man of the Redlm, by bimfelf nor by otker, by fending
of Letters, nor otherwife, nor none other great nor fmall, fhall take xpon them
1o maintain Quarrels nor Parts in the Country, to the Let and Difturbance of
the Common I aw.

Sect. 37. And it is farther enated by 1 R. 2. 4. That none of the King's
Connfellors, Officers or Servants, nor any other Perfon within the Realwm of Eng-
land, of whatfocver Eftate or Condition they be, fball take or fuflain any Quar-
rel by Maintenance, sn the Country or elfewhere, upon grievons Pain, that i
to fay, the faid Connfellors and the King's Great Officers, upon a Pain which
Joall be ordained by the King bimfelf, by the Advice of the Lords of bis
Realwe, and athr lefs (Zﬂicer.r and Servants of she King's, as well in the Ex-
chequer, and all bis other Conrts and Places, as of bis own Meiny, upon
Pain to lofé their Offices and Services, and to be imprifoned, and then 1o be
ranfomed at the Kang's Will, every of them according to their Degree, Eftate,
and Defert : dnd all other Perfons through the Realm, upon Pain of lmprifon-
waent, and 0 be ranfomed as aforefaid,

2 Inft. 215

In the Conltrution of thefc Statutes the following Points have been
bolden:

Sect. 38, 1. That Maintenance of a Suit in a2 Court-Baron is as much Fitz Mainte.

within the Purview thereof as Maintenance in a2 Court of Record, ;“f'}“;‘;'s b

Sect. 39. 1L That Nul tiel Record is a good Plea to an AQion of 244

Maintenance brought on thefe Statutes; and therefore, That he who Bro. Maintes
. E . . A bhance 1,

barely aflifts another in taking out an Original, which never is returned, Fre Muinte:
is not Jiable to any fuch Adion. nance 18

S f&i
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Sect. 40. HI. Thatit is not material,whether the Plaintiff in an Ac-
tion on the faid Statutes were nonfuited, or recovered in the A&ion
wherein the Maintenance i§ {uppofed.

Sei?. 41. Allo itiscertain, That he who fears that another will main-
tain his Adverfary, may by way of Prevention have an original Writ
grounded on the faid Statute prohibiting him fo to do.

Sect. 42. Alfo all Perfons are prohibited to give or receive any Li-
veries or Badges for Maintenance, under fevere Penalties, by 1. R. 2. 7.
7H. 4.14. 13H.4.3. 8H.6.4.a0d 8 E. 4. 2.

Sect. 43. And it is farther enaded by 32 H. 8.9, That no Perfon what-
Soever fhall unlawfully maintain, or canfe or procure any wnlawful Mainsenance,
in any Atlion, Demand, Suit, or Complaint in any of the King's Conrts of
the Chancery, Whiteball, or elfewhere, where any Perfon fball have Authority
by Virtue of the King's Commilfion, Patest or Writ, t0 bold Plea of Lands,
or to examine, bear, or determine any Title of Lands, or any Matier of Wit-
;Ieﬁ'ér, concerning the Title, Right, or Intereft of any Lands, Tenements, or

ereditaments 5 and alfo that no Perfon whatfoever do wnlawfully retain, for
Muintenance of any Suit or Plea, any Perfon or Perfons, or embrace any Free-
kolders or SFurors, or fuborn any Witnefs by Letters, Rewards, Promifes, or
any other finifter Labour or Means, for to maimtain any Matter or Canfe, or
#0 the Difturbance or Hinderance of Juftice, or to the Procurentent, by Occafion
of any manner of Perjury by falfe Verdi@ or otherwife, in any manner o

onurts aforefaid, upon Pain to forfeit for vvery fuch Offince tew Pownds,
ome Moiety thereof umto the King, and the other Moiety to hims that will fire
for the fame by Aiion of Debt, &e.

Sect. 44. It feemeth that in an Information on this Statute it is not
fufficient to fay, That the Defendant maintained the Party withount ad-
ding that he did ic onlawfally.

Sect. 4%. Alfoit is faid to have been adjudged, That Maintenance
of a Suit in a Spiritual Court, is neither within this nor any of the other
above mentioned Statutes concerning Maintenance.

Seif. 46. Alfo it hath been holden, That in an Information on this
Statute, it is neceflary to (hew that a Plea was depending, and therefore
that it is not fufficient to {ay that a Bill was exhibited.

C H A D LXXXIV.
Of Champerty.

Sett. 1. ND now we are come to the fecond Species of Mainte-

nance, called Champerty, which is the unlawful Mainte-
nance of a Suit in Confideration of fome Bargain to have Part of the
Thing in Dilpute, or fome Profit out of it,

Sect, 2, Having (hewn in the precedent Chapter what {hall amount
to an A& of Maintenance, and how far all Maintenance in general, and
confequently Champerty, is punithable by the Common Law 5 1 fhall
only take Notice in this Place, how far this Offence in particular is re-
ftrained by Statute, and to that End fhall fec down in Order the feveral
Statutes relating to it, and fhew in what Manner they have been ex-

pounded,
1 Sect,
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Sect. 3. And firft, it is enadted by the Statute of Weflwrinfter 1, 25,
That no Officers of the King by themfelves mor by other, [ball maintain Pleas,
Swits, or Matters bangine in the King's Courts, for Lands, Tenewsents, or other
Things, for to have Part or Profit thereof by Covemant made betwern them
aud be that doih, fhall ke punifbed at the King's Pleafure.

In the Conftruction of this Statute the following Opinions have been
bolden :

Sect. 4. 1. That by the King's Courts therein mentioned, are intended 2 Inf. 108,
only his Courts of Record. '

Sect, 5. 1L, Fhat under the Ward Covenant, which ih a flriék Senfe FN B 72 L.
fignifieth only an Ageeement by Deed, alt Kinds of Promifes and Con- 2 Joit. 209,
tractsof this Kind are included, whether they be made by Writing or Parol, s

Sect. 6. 11l That Maintenance in perfonal Ations to have Part of ;; an py. &
the Debt or Damages, is as much within this Statate as Maintenance in 478439 b
real Actious for a Part of the Land

Sect, 7. IV, That Maintehance i Conlideration of a Rent granted £.N.B. 172
out of Lend in Variance, is within this Statute, but that Rent granted &M

out of other Lands is no way within the Forview of it. :;"E‘;'_;_f'g_‘m
Sest. 8. V. TFhat it hath been holden not to be material, whether he 57 AT 5.

who brings a Wit of Champesty, did in Trath fuffer any Damage by i¢, oo B

or whether the Plea wherein it is alledged be determined or not. Firz. Chame

Sect, 9. VL That the = Maintenance of the Fenant or Defendant is as Rt
much within the Meaning of the Statute, as the Maintenance of a.De- perya.
mandant or Plaintiff © amiE 4 g2

Sect, 10. VI That®{uch Grants only of Part of the Thing in Suit, i_"fd"'““
which are made merely in Confideration of the Maintenance are within. z Rol. Ab.
thie Meaning of the Statate, and' not fuch as are made in Confidetation 3 FL.3-
of 2 precedent hioneft Debe, whiich is agreed o be fatisfied with the Thing. Bro. Chacte
in Demand when recovered. prity 6.

Sect. 11, Anditisfarther enafted by the Statute of Weflminfler 3. 49.

Thar the Chancellor, Treaftirer, Zﬂﬂim, mor any of the King's Connfel, no Clerk
of the Chancery, nor of the Exchequer, nor any Juftice or otber Offtcer, nor any
of the King's Honfe, Clerk nor Lay, fhall not receive ahy Church, nar 4dvowfon
of aChurch, Land, nor Tenement in Fee, by Gi{e, or by Piirchafé, or to Farm,
" wor by Champerty, nor otherwife, fo long ds the Thing is im Plea before the King,
or before any of bis Officers, nor fbsll take no Reward thereof. And that be toat
doth contrary to this A, either himfelf or by an other, or make any Bargain, fhall
be punified at the King's Pleafure, 4s well he that purchaferh as he that doth fell.

In the Conftru@tion of this Statute the following Opinions have been
holden:

Seet. 12, L That it extendeth only to the Officers therein named, :_;snﬁ- 484,

and not to any other Perlons. ,
Set. 13. 1L That it [o fri&tly reftrains all fuch Officers from put- «17108, 1,

chafing any Land hanging a Plea, that they cannot be excufed by a Con. *2 ﬁl.?l?'? s

fideration of * Kindred or Affinity, and that they are withinthe Meanfng 3¢ "¢, - 3*

of the Statate by barely making fuch a Purchale, whether ® they main- peny 8.

tain the Party in his Suit or not, € wheteas {uch a Purchafe for good Con- gif_rf;f;hlm-
fideration, made by any other Perfon, or any Ter-tenant, is to Offence, ¢, ;.
unlefs it appear that he diqd it to maintain the Party. to.b: st
“484.
EN.B 74
Uun Sect. D E.
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Sect. 18, And it is farther enalted by 28 E. 1. 1. in the following
Words, becanfe the King bath heretofore ordained by Statute, That none of bis
Minifiers fball take o Plea for Maintenance, by which Statute other Officers
were not bounden before this Time, the King will that no Officer, mor any other,
( for to bave Part of the Thing in Plea) fhall not take upon kim the Bufinefs
that is in Suit 5 nor mone upon any fuch Covemant fhall give wp his Right to
another 5 and if any do and be attainted thereof, the Taker fball forfeit umo
the King fo much of bis Lands and Goods, as doth amount to the Vilue of
the Part that he bath purchafed for fuch Maintenance. And to obtain this,
whofoever will, fhall be received 1o fre for the King before the Juftices before
whom the Plea bangeth, and the Fudgment fhall be given by them. But it
may not be underflood bereby, that any Perfon fhall be probibited to have
Counfel of Pleaders, or of learned Men in Law, for kis Fee, or of bis
Parents and next Friends.
In the Conltrucion of this Statate the following Points iave been holden:
* 30 AR Sect. 14. 1 That a 2 Conveyance executed, banging a Plea, in Pur-
Pl fuance of a Bargain made before, is not within the Meaning of it
S Litér  Sect. vs. 1L That Champerty in any Aétion at ® Commeon Law,
Fitz.Cham.  Whether it be real, perfonal, or mixt, is within this Statate : Alfo it feems
A the better Opinion, That the Purchafe of Land while a Suit of < Equity
b 47Ed § g.b. CONCErning it is depending, is within the Purview of it.
47 Al Sect. 16, Ill. That ad Leafe for Life, or Years, or a voluntary Gift
o sek.,. of Land, hanging a Plea, is as much within the Statutc as a Purchafe
Pl.gos.  for Money,
Con. 2 Rel. Seff. 17. 1V. That a Surrender made by a ¢ Leflee to his Le(lor is
Ab. 113 Pl ot within the Meaning of the Statute 5 for fince the Leflor may law-
¢ 3E4.135. fully maintain his Leflee without fuch a Surrender, as hath been more
I’:;’t-yclh;m‘ fully thewn in the precedent Chapter, furely 4 fortiori, he may doit
EN,BJ?’,,C_ after the Surrender.
cENB.17:  Sect, 18. V. That no f Conveyance, or Promife thereof, relating to
2Tt 56, Lands in Suit, made by a Father to bisSon, or by any Anceftor to his
“2 fnft. 564. Heir Apparent; is within the Statate, fince it only gives them the greater
B, N-B-172- Encouragement to do what by Nature they are bound to do.
51387174 Steh 19, VI That the #Giving of Part of the Land in Suit, after
Bro. Clum-  the End of it, to a Counfellor for his Wages, is not within the Meaning
bstot ss, ©F it, if it evidently appear that there was no Kind of precedent Bar-

%ain relating to [uch Gife; but it feems I dangerous to meddie with any
och Gift, fince it cannot but carry with it a fttong Prefumption of
Champerty.

CHAP.
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C H AP LXXXV.
Of Ewmbracery.

FO R the better Underftanding of the Nature of Embracery, 1 fhall
confider,

I. Whae Kind of Maintenance comes under the Notion of Enr
bracery.

2. What Als of this Nature are altogether unlawful.

3. In what Circumitances fome Kinds of them may be lawful.

4- How far this Offence is reltrained by the Common Law.

5. How far by Statute.

Sect. 1. As to the firlt Point it feems clear, That *any Attempt
what{oever, to corrupt, or influeace, or inftruct 2 Jury, or any way to ' FNB. i1
inclinc them to be more favourable to the one Side than to the other, by 3;,_%;t_369_a,
Money, Promifes Letters, Threats, or Perfwafions, except only by the Moore 5.
Strength of the Evidence and the Arguments of the Counfel in open Fl 1o+
Couvrre, at the Trial of the Caufe, isa proper At of Embracery,® whe- 5,1 640
ther the Jurors,oh whom fuch Attempt is made give any Verdi® or nor, 2 H.6.5. b.
or whether the Verdi& given be true or falfe. A e

Selt, 2, ©And the Law {o far abhors all Corruption of this Kind tarum 1o,
that it prohibits every Thing which has the leaft Tendency to it, what 1 '3+

. N . . . ; .1y o Litatg a,
fpecious Pretence foever it may be covered with, and therefore it will mo s.i,?ﬁ.

not fuffer a mere Stranger, fo much as to labour a Juror to appear and i1os. .
- . - € .
alt according to his Confcience. M'géf;;g

Sect. 3. Alo it is {aid, That generally the giving of Money to a Ju- Co ELS16,
ror ¢ after the Verdilt, withoutany precedent Contract in Refation to i¢, Co Lit159.b.
is an Offence favouring of the Natare of Embracery 5 becaufe if fuch {7, A 1.
Praltices were allowable, it would be ealy to evade the Law, by giving Bro. Decies
Jurors fecre Intimations of fuch an intended Reward for their Service, '*
which might be of as bad Confequence as the giving of Money before.-
hand. But it {eems clear, That the giving of Jurors fuch a reafonable
Recompence, as is ufvally allowed them for their Expences in travelling,

c. and which may fairly be expected by them from either Side (hot
thall prevail, is no way criminal, becaufe if no fuch Allowance were to
be expetted, it would be often difficult to prevail with Pesfons to {erve
on a Jury at their own Charge; and therefore by Experience it hath beer
found neceffary to permit the Parties to give Jurors fome Amends for
thetr Charges.

Sect. 4. It bath been adjudged, That the bare ¢ Giving of Moncy to
another to be diftributed among Jurors, is an Offence of the Nature of ¢2: 16 o6
Embracery, whether any of it be afterwards actually fo diftributed or nor 28 H 6.7
allo it is f clear, That it is as Criminal in a Juror, as in any cther Perfon, ::: H 6. 8.5,
to endeavour to prevail with his Companions to give a Verdict for one 9 )
Side, by any Pra@ices whatfoever, except only by Arguments from che e Min.
Evidence which was produced, and Exhortations from the general Obliga- £ 178d 4 5.b.

tions of Confcience to give a true Verdict. And thers can be 0o Doobe 78 Ed 4- 4 be
‘ Bro. Maince-

but MANGE 32, §9
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but that all fraudalent Contrivances whatfoever to fecure a Verdid, are
high Offences of this Nature 5 as where Perfons by ¢ indiret Means pro-
cure themielves or others, to be [worn on a Tels in order 1o ferve one
Side.

Sect. 5. As to the tecond Point, viz What A&s of this Kind are al-
together unlawful, it {eems clear, That neither the Party hmfelf, nor
his Counlel, nov Attorncy, nor any Perfon whatfoever, can jultify any
indiret Pradtices of infﬁ]encing a Jury, cither by giving ® or pro-
mifing them Money, or ¢ menacing them, or 4 inftradling them in the
Caule before-hand, &ve.

Suct. 6. As to the third Point, #iz. In what Circum{tanges fome Alls
of this Nature may be lawful, it {eemeth clear, That any Perfon who
may joftify any other At of Maintenance, may {afely labour a }uror
to ¢ appear and give 2 Verdi® according to his Conlcience, but that
no other Pesfon can juftity intermeddling fo far, and that no one what-
foever can julify the labouring a Juror f not to appear,

Sect. 7. As to the fourth Point, viz. How far Offences of - this Kind
are reltrained by the Common Law, there can be no Doubt but that they
fubject the Offender either to an IndiGment or A&ion, in the (ame Man-
ner as ail other Kinds of nnlawful Maintenance do by the Common
Law: Alfo it feemeth, That if an A& of Embracery were not known
before the Trial of a Caufe, fo that the Party to whofe Prejudice it
was intended, had no Opportunity to prevent the il Effects of it, by
challenging the Juror who was pradifed upon, it will be a good Ground
to move the Court to fet afide tne Verdict.

Sect. 8. Asto the ffth Point, viz. How far Offences of thisKind are
reftrained by Statute, it 1s enafed, by s Ed. 3. 10. That if amy furor, in
Alfizes, Juries, or Inquefls, take of the oye Party or of the other, and be
thereof duly attainted, that bereafrer be fhall not be put in any Affizes, Furies,
or Inguefts, and neverthelefs be fhall be commanded to Prifon, and further ran-
ﬁmm? at the King's Will. ~ And the Juflices before whom fuch Alfrzes, Furies
and Inguefls fhall pafi, foall bave Power io enquire and deterprine according
to this Staiute, K

Sect. 9. And it is farther enaCted by 34 Fd. 3.8, That in every Plea,
whereof the Ingueft or Alfize doth pafs, if any of the Parties will fue againf¥
any of the Jurors, that they bave taken of his Adverfary or of bim, for to
give their Verdidt, be fhall be beard, and fball have bis Plaint by Bill prefently
befare the Fuflices, before whom they did fwear, and that the Furor be put ta
anfiver withows any Delay; and if they plead to the Conntry, the lnqueft firalk
be taken maintenant. And if any Man otber than the Party will fue for the
King againft the Furor, it fball be heard and determined as afore is faid And
if the Juror be attainted at the Suit of other than the Party, and maketh Fine,
she Party that fucth ball bave balf the Fines and that the Parties 1o the Plea
Soall recover their Damages by the Affiffment of the Inqueft. And that the

wror fo atiainted have :ﬁe Prifon of one Year, which Imprifonment the King
grantethy that it fhall not be pardoned for any Fines and if the Party will fue
by Writ, before other Juftices, be fhall bave the Suit in the Form aforefaid,

Sect. 16, And it is farther enated by 38 E. 3. 12. That if any Jurors
in Alfizes fiworn, and other Inguefts to be token between the King and Party,
or Party and Party, do any 1hing take by them, or other of the Party, Plain-
tiff, or Defendant, to give their Verdill, and thereof be attainted by Pro-
cefs contained in the faid Statuse of 34 E. 3. beit at the Suit of the Party that
will fue for bimfelf, or for the King, or any other Perfon, every of the faid
Furors flall pay ten times as much as he bath taksm, And that be that will fue,

4 fhall
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fhall bave the one half, and the Kimg the otber half. And that all the Evibrace-
ors to bring vr procure fiuch Ingucft in the Country to take Gain or Profit fball
be punifhed in the fame Manner and Form as the Jurors.  And if the Furor
or Embraceor fo attainted, have not whereof to make Gree in the manner afore-
Jaid, be fball have the Imprifonment of one Year : And the Intent of the King
of Great Men, and of the Commons is, That no Fuflice nor other Minifler fball
enquire of Office, upan any of the Points of this Ariicle, but only at the Suit of
the Party, or of other, as afore is faid.

In the Conftruction of thele Statutes the following Points have been
holden:

Sect. 11, 1 That all AQtions of Decies tantur being founded on an
Offence [uppofed to have been committed in fome former A&ion appear-
ing vpon Record, it will be a good Plea in Bar, either that there 18 no *sEds 3.
+ fuch Record at all, or that there is not any fuch » Record by which it Bro: Decies
may appear that the Juror was fworn, and that it is a good © Exception »;7H 631 .
in Abatement of the Writ, that there is a Variance in the firft Record Bro. Deeics
from that in the Declaration in the prefent A&ion s yet it is faid, That :agn;f";.lﬂ'
it is not neceflary to 4 thew the whole Record in certain, but only fo much Bio. Decies
of it as conveys the Plaintiff to bis Ation. e

Sect. 12, 1L That it is not © fufficient to {bew that the Defendants =;3?H5;4,',,:
took Money in order to embrace a Jury, withoat thewing alfo that they F-NBa7eC
actually difpofed of it accordingly.

Seet. 13. 1l That the f Plaintif mofk fhew in certaio how much ‘Pl Com.ss.
was received, for otherwife the Court will not know for what Sum to AT
give Judgment. L2 AL

Sect. 14, 1V. That the giving of Money to a Joror ¢ after the Ver- nntum .
dict is not within the Statute, unle(s there were {ome precedent Con- Zig'f’f‘."
trad relating to it. Bro Decies

Sect. 15, V. That it is not h material whether the Jurors gave any tntum 1o,
Verdiét or not, or if they did give one, whether it were true or falfe. = Py ;. 171,

Sect. 16. VI That all the Jurors and Embraceors may be joined in C.B.
one Adtion, notwithftanding they feverally reccived different Sums, be. GnLic 200+
caufe all was received in order to give the lame Verdit, which could not Jﬁ,}. ';’_2:
but be the entire A& of all the Jurors.  But it {eems, That each Defen- 35H.6.28b.

dant ought to plead feverally, that he did not take Money in the Man- i’:,'ug‘:'if_

ner as the Plaintiff hath declared. FN8 170,

Secr: 17, VIL That the I Defendants ought not to plead generally, Finch. 25s.

. . . 21 H. 6. 20.

Not guilty, but that they ought fpecially to deny the Taking of the /o, Decics
Moﬁcy, e, fanrum.

Sect, 18. VIIL k That the Plaintiff fhall be paid the Moiety of the 18 Savit 4
Money due to him on a Judgment in Decies tantum before the King, be- x 415 151

caufe the King's Moiety is not due as a Debe but as 2 Fine; and wherever g4 & 335

the King is intituled to a Fine from the Suit of a Subjeft, the Plaiatiff nium 5.
{hall firlt be fatisfied.
Seet. 19. IX Thar the Husband ! alone may bring a Decies tantume ' 7H. 4. 2.0,

for an Embracery in a former Aftion brought by hir and his Wife, % .

becanfe by a Decies tamtum Money only is to be recovered wherein the Bio. Decies

Wife can claim no Share, o 919,
Sect. 20, X. That he who buys Land to maintain a Suit at alower 7532 >

Price than it is known to be worth, is as much within the Statute, for tirrum .

fo much as the ™ Land is worth more than he gave, as if he had received } Bo) 40

it in Money. e

Xxx Sed.
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sgf a1b St a1, X1 That this being a popular Altion may be barred by
ig"su‘;' Ch- thez King s Releale, being made before any A&ion brought, but that it
Bro. Denjes cannot be barred by the Releafe of the Party grieved 5 and from the
uatsm 15 {ame Ground al{o it follows, That the Party grieved needs not in {uch
?;r; EL 433, Adion declare of any Damages done to him by the Embracery 5 but if
11 Co. 65.b. hedo, itis faid, That he' ought to lay them feverally again{t each De-
3haft. 195 fendant. or elfe that his Writ fhall abate, unlefs be will releafe them+
® 4.3 366, But perhaps there may be good Reafon to queltion this Opinion, for
Bro. Deties wlyy may not the Damages be as well recovered, as the Alion jointly
“OR T Jaid againft all the Defendants?
s44E3a3a.  Sect. 22, Xl That no ¢ Procefs of Outlawry lies in this Aftion, but
47 E.3 4 + gnly a Capias or Diftrefs infinitc, upon 2 Nibil veturned, and that fuch
g: % 0% Diftrels ought to be of the Lands which the Defendants had at the Time

of the Writ of Decies tantum purchafed, and not of thofe which they had
at the Time of the Inqueft; and that no Capias dinto a foreign County
lies againft the Jurors, becaufe it thall be prefumed that they are in the
County wherein they were veturned on the Jury s but clearly this Rea-
fon can no way be extended to the Embraceors: And perhaps it may
be over favourable to carry it fo far in Relation to the Jurors, efpecially
fince the Diftrels infinite can only affe@® the Lands which they bad ac
the Time of the Decies tantum, before which they may poflibly have
fold thofe which they had at the Rerarn of the Vemire and why thould
VidesE 4 not the Sheriff's prefent Retorn that the Defendants have nothing in the
1 a.b County, over-ballance the Prefumption chiefly grounded on the former

4 47E3 3.2

2 Rot. A% Return, with which the prefent is not inconfiftent, being made ata fub-
fequent Time.
C H A p. LXXXVL
Of the Offence of buying or felling o pretended Title.
FOR the better underftanding the Offence of buying or felling a
pretended Title, I thall confider:
1. How it is reftrained by the Common Law.
2. How by Statute.
Moore 751, Secd- 1. As to the firft Point, it feemeth to be a High Offence at
Pi 1031, Common Law to buy or fell any doubtful Title to Lands known to be
Peb. s difputed, to the Intent that the Buyer may carry on the Suit, which the
88.a. Seller doth not think it worth his While to do, and on that Confide-

ration {ells his Pretenfions at an under-Rate 5 and it feemeth got to be
matesial, whether the Title {o {old be a good or bad one, or whether
the Seller were in Pofleflion or not, unlels his Pofleffion were lawful
and uncontelted 5 for 4l Praltices of this Kind are by ali Means to be
difcountenanced, as manifeftly tending to Oppreflion, by giving Op-
portunitics to Great Men to purchafe the difpated Titles of others, to

the
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the great Grievance of the adverfe Parties, who may often be unable
or difcouraged to defend their Tides againft {uch powerful Perfons,
which perhaps they might fafely enough maintain againft their pro-
per Adverfary.

Seet. 2. As to the fecond Point, wiz. How far Offences of this Kind
are reftrained by Sratnte, it is recited by 1 R. 2. 9. That many Perfons ha-
ving trne Title to Lands, and alfo in Perfonal Aitions were wrongfully de-
layed of their Rights and Adions, by Means that the Defendants did com-
monly make Qifts and Feoffments of their Lands in Debate, and of their
Goods, to Lords, and other Grest Men, againft whom the faid Purfuants for
Menace that was made to them, neither could nor durft make their Purfusts :
And alfo that many Perfons oftentimes ufed to difféize others, and anon after
Juch Diffeifin to make divers Feoffments, Jometiwes to Lords and other Great
Men. to bave Maintenance, and fometimes to Perfons unkpown, to the Intent
10 delay the faid Diffeifees, & And it is thereupon enatted, 7 hat from
thenceforth no Gift, or Feoffment, of Lands, Tenements or Goods, be made
by fuch Frand or Maintenance and “that if any be in fuch wife made, they
fhall be bolden for none and of mo Values and that the [aid Difeifees fhall
from thenceforth bave their Recovery againft the firft Diffeifor, as well of the
Lands and Tencments, as of their double Danrages, without having regard to
fuch Alienations, fo that the Diffeifees commence their Suits within the Year
next after the Diffeifin done.

In the Conftruion of the Statute it hath been holden:

Sect. 3. That Feoffments of this Kind are only void in Refpect of 3% Fooff
the Diffeifees, but that they are effectual between the Feoffer and Feoffee, res 1, 19.
e, CoLit 369 a-

Sect. 4. And it is farther enaled by 32 H.8. 9. That no Perfon or
Perfons whatfocver fhall bargain, buy, or fell, or by any Ways or Means, obtain,
get, or bave any pretended Rights or Titles, or take, promife, grant, or co-
wemant 1o bave any Right or Title, of any Perfon or Perfons, in, or to any
Munors, Lands, Tenewsents, or Hereditamens, but if fuch Perfon or Perfons,
which fhall fo bargain, fell, give, grant, covenant, or promife the fame, their
Anceftors, ar they by whom be or they claim the fame, have been in Poffelfion
of the fame, or of the Reverfion or Remainder thereof, or taken the Rents or
Profits thereaf, by the Space of one whole Year next before the faid Bargain, Co-
venant, Grant, or Promife made, wpon Pain that he that (hall make any fuch
Bargain, Sale, Promife, Covenant, or Grant, to forfeit the whole Value of the
Lands, Tenements or Hereditaments fo bargained, fold promifed, covenanted
or granted, contrary to the Forn of this A And the Buger or Taker thereof,
buowing the fame, 1o forfeit alfo the Valne of the faid Lands, Tenements, or
Hereditansents fo by him bonght, or taken as is abovefaid,  The owe half of
the [aid Forfeitures to be to the King, and the other balf to the Party that will
fue for the fame in any of the King's Courts of Record, by Adtion of Deit, Bill,

Plaint, or Information. ~ In which Attion, Bill, Plaint or Inforzeation, no Ef-
Jein, Proteition, Wager of Law, nor Injuniion fhall be allowed.

Sect, 5. But it is provided by the faid statate, That st hadl be Lowful
10 any Perfon, being in lamwful Poffelfion, by taking of the yearly Farm, Reats,
or Profits, of, or for any Manors, Lands, Tenements, or Dereditaments 1o by,
obtain, get, or have by any reafonable Way or Means, the pretenfid Right or
Title of any other Perfon or Perfons, bercafter to bz made to, of, or in fach

Manors, Lands, Tencments, or Hereditaments, whereaf he or the: flail fo be
. F ¥
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in lawful Poffeffion, any Thing in the faid A:T comained ta the comtrary uqt-
wf)‘bﬁdndiﬁg.

Stet, 6. And it is farther provided, Thar the faid Statute fhall npt ex-
ltend to charge any Perfon with any of the shove mentioned ‘Penalties, exeept

Juch Perfon be fued for the Offince within one Year.

In the Confltruétion of this Starute the following Opiniens have been
holdeq :

Sect. 7. 1. That it is not material whether any Suit be depending
PLCom 83 b. concerning the Lands eontradled for, or not, whereas the Statutes fet
foreh in the precedent Chapters extended only to Contrals concerning
Lands which were a&oally in Suir
Secz. 8, 1i. That in an A&ion on rhis Statute, the Plaintiff needs not
Lit Rep.3sg. Fecite it, becanfe the Judges are bound ex Officio to take Notice. of it,
B2 thoas being of a publick Nature but that if he do recite it, he muft at his
Pl.Com.84. Peril take Care to recite it certainly, becaufe it is the G ound of his Ac-
Cro Ca. 233, tion 5 and the Court will not aid him by intending that there is another
?93“'2’?04- PL Statote to maintain his Ation, different from that whercon he himfelf
Contr. 1And. hath founded it.
76, Seet. 9. 1L That in fuch an Action againit the Buyer of a pretended
t Leon. 167. Title, it ought exprelly to appear, That the Defendant did know that
the Seller had not been in Pofleflion the Year before 5 and wice wersd, chat
in fuch an Altion by the Buyer the contrary ought to appear, for other-
) wile it may be intended, that he was Particeps Criminis, and therefore
LitRep-369. oughe not to have any Share of the Penalty.
Dy. 74 BL. Seet. 10, 1V, That it is not {ufficient to fhew, That the Seller had
19,20, PI.  not been in Poffellion, ¢*c. a Year before, witbour exprelly averring thae
g;‘";-ss"'“" he had a pretended Right or Title, becaufe that is the Point of the
(,r,n. C:a. 133. Aétion. . )
*CroCrays Sect. 11. V. That it is not ® fufficient to fet forth the Valte of the
*4Co 36.2. Land at the Time of the Conveyance executed, without thewing the Va-

f;’-'—'it-fs@.b. Jue at the Time of the Bargain, becaufe the Forfeiture is governed by
wiare 5.

Pl 898, the Jater.

“PlLCom.go, _ Sect. 12. VI That a Contra& for a ® cuftomary Right to a Copyhold
f)’; 37?- Pl Eftate, or for a Leafe for ¢ Years, 1. as much within the Statuce as 2 Con-
19, 20 374, 12k for the Fee-Simple ; for the Words of the Statute are, any Right or
PLiy ° Title, and fuch Contralls are as much within the Mifchief intended to

;;;t"f}:: be redrefled by the Statute as any others can be: But it is 4 faid,

Con. Maore That a Leafe for Years made with an Intent to try the Title in Eje&-
186, P1. 414. ment, is not within the Meaning of the Statuce, becaufe it is in 2 Kind

B3 of Courfe of Law, © unlefs it be made to a powerful Man to {way the
*Co.Lit.  Caufe.

369 b. Seet, 13, VIL That in an AQtion for the making (uch a Leafe for Years,
Pl Com. 81, it is not neceffary precifely to fet forth the Commencement and End of
D‘; 7. PL  it, becaufe the Plaintiff is fuppofed to bea Stranger to it

19, 20. Sect. 14. VIIL Thata Leale for Ycars by one out of Poffeffion being

t Leon. 165. made off the Land, is as much within the Statute as if it had been made

* And76,77. upon the Land, though it be wholly void in Law; for it is a Leafe in
Reputation, and taken for fuch amoug the Vulgar, and tends as much to
difquiet the Poffeflion as if it had been effe@ual in Law.

Sect.
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Seit. 15, IX. That no Conveyance made by one, who hath the un- Bro. Maince-
contefted Poffeflion, and undifputed ablolute Propricty of Lands, is any p; ngfss
Way within the Meaning of the Statute, becaufe it no Way favoursof s
Maintenance, and can be prejudicial to no one 5 from whence it fol- Colitsdg.a
lows, That a Diffeilor obtaining the Releafe of the Difleifee, or a Mort-
gagor redeeming his Land, are in no Danger of the Statute in Refpect
of any Contra& by them made, concerning {uch Land after fuch Re-
leafe or Redemption.

Sei#. 16. X. That one, who gains the Pofleflion of Lands, by Vir- P Com. se,
tue of 2 Judgment at Law in Affirmance of an ancient Title, cannot fﬁf}'m Cas
come within the Mcaning of this Statute in refpect of any Leafe made of Moave 555,
fuch Lands for it can never be imagined, Thart it was the Intent of the PI 88
Statute, to oblige all Perfons who thould recover their Lands, to occupy
them themfzlves, which would be generally inconvenient, and often
wholly impra&icable ; and therefore it mult be admitted from the Ne-
ceffity of the Ca‘e, That fuch Perfons may lawfully leale their Lands
and Houfes to proper Tenants, to be manured and occupied for the ufual
Rents: But if it (hall appear, That the Title to fuch Lands is (till con-
tefted notwithftanding {uch Recovery, and that fuch Leafe was in Truth
defigned for the Maintenance of the Title, 1 can {ee no Reafon why it
fhould not be as much within the Statute as any Cafe whatfoever. How-
ever there feems to be no Doubt, but that if a Difleifee enter npon a Dif-

{eifor, being in Pofletlion of the Land under a pretended Title, and im-
mediately {el' it toa Stranger, he is as much within the Stazute as if he had

been out of Pofleflion at the Time of fuch Sale; for notwithftanding his ; Leon. 166,
Entry was lawful, and he bad both the abfolute Property and Pofleffion 197..

of the Land, yet inafmuch as the Difleifor claims a Title co i, which is g, :‘;;,ff,_;
yet in Difpute, fuch a Sale by the Difleilee feems within the Incent of '
the Statute, which meant ablolutely to reftrain all Per{ons from tranl-

ferring their difputed Titles to any Stranger whatfoever.  But it is faid,

that {uch a Sale by a Father to bis Son and Heir Apparent, is excepted Savil o5, o5,
out of the general Purview of the Statute, by common Reafon, which ! Leca 167,
by the Ties of Nature as well as of Interelt, obliges fuch 2 Son to Mo. 656.
maintain his Fathier 5 yet it hath been holden, That fuch a Sale toa |
Brother of the half Blood is within the Statute. Svil o o,

Sef. 17. XL It is faid that the above mentioned Provifo, That ’
one, who is in Jawful Poffeflion by taking the yearly Rents or Pro-
fits of Lands, &« may lawfully buy the pretended Right of a- CeLiejsect,
ny other Perfon by reafonable Means, is no more than the Law
would have implied, if it had not been exprefied ; for-fuch a Con-
tra& cannot poflibly be to the Wrong of any one, and tends rather
to quiet Svits than to promote them. And from the like Realon al-
fo it 1s faid, That a Difleifor may lawfully get the Releafe of the Dif-
feifce, though bis Pofleflion was unlawfuly and it feems clear, That
{uch a Releafe cannot come within the Meaning of the Stature, if
the Difleifee had the true Right, and no other had any Pretence
of Title ta the Land ; for in {uch Cale it is clear, That the End of
the Releafe is not for Maintenance, but for the Settlement of all
Difpates: Put if {uch a Difleifee had had bot a contefted Title, and
fuch Releafc werc intended only o enable the Difleifor to defend him-
felf with the dubious Title of his Dificifee, furely it cannot but be
as much within the Meaning of the Stature, as any Conveyance
to one wholly out of Pofleflion. However it feems clear, That thofe

Yyy Inftances
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Inftances in the {2id Provifo by which it is thewn how it thall ap-
pear, that the Perfons who are permitted to contra@ for pretended
Titles are in Pofleflion, as by the recciving of Rent, &e. are only
put for Examples, and that thofe, who are any Way whatfoever law-
fully feized in Pofleffion, Reverfion, or Remainder, are within the Be-
nefit of the Provifo; but it feems clear, That they can only juttify the
Taking fuch a Conveyance as will ftrengthen the Eftate whereof they
ar¢ feized, and that they cannot take a Covenant from a Stranger to
convey the Land to them, when he fhall have recovered it on a pre-
tended Right, becaufe fuch a Covenant feems clearly to favour as
much of Maintenance, as if they had been Strangers to the Land.
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