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THE LAW APPPLICABLY 70 THIS MILITIA OF
CANADA,

]’T would seemn 1o a casual reader that there rans through

the Militia Act the idea that {he Sovercign by virtue of
the Toyal prerogative is the head of the military forees in
Canada,

In that Act, R. 8. C. . 41, by s. 3, the comanand in chief
of all military and naval forces of und in Canada, including
the militia, is vested in the Sovereign o be exerciszed anid
administered personally or by the Governor-General as the
Sovereign’s reprosentative. Ty various other sections the
powers are expressed as being personal under the term “lHer
Majesty” or “The Queen.” By the Interpretation Act, K.
8.C.e 1, 87, 556, those terms mean “Her Mujesty, Ler
heirs and successors, Sovereigns of the United Kingdom of
Great Britain and Ircland.” The powers of the Sovereign
would, therefore, seeny to be in clear contrast to those of the
Governor-General in Couneil and the Minister of Militia,

To the Governor-General in Council is confided, e~
erally speaking, the fixing of the duties of the Minister of
Militia, his deputy, and the officers of his department: ss. 1,
§; the acquisition, construction, care, and dispesal of mili-
tary public works, and tho state wid for the care of arms:
gs. 7, 68, 70, 71; the fixing and ascertaining the strength
of the militia, except where provided for by statnte; enlist-
ment, uniforr, and clothing, and the establislunent ani
regulation of military schools: ss. 20, 23, 28, 41, 54, 73, 74,
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38, It is the Governor-General in Council who calls out
the militia for gnard and seniry duties, and regulates their
billeting and cantonment: s. T4, s.-83. 4, 9: fixes the pay and
determines the duties of the stueff officers and officers of the
militia generally: ss. 40, 41, 45, 88; and makes regulations
relating to anything necessary to be done for carrying the
AMilitia Act into effect: 5. 116.

The pay and allowunce of the officers and men and the
sivenglh and composition of the militia and periods of ser-
viee are fixed by the Act itself: =< 10, 11, 1R, 13, 14, 15,
19, 20, 21, 22, 28, 5Y.

But it iy in the Sovercign, or the Governor-Gieneral as
representative, that by far the largest and more imporiant
powers are apparently vested.

These indlude Lhe division of Canada inte military dis-
{ricts and divisions: = 16; the velative strength of cach arme
of the service and their adjuoncts: s 22, 23, 28; the appoint-
ment of an oficer of the regulay army to command the
militia, the selection of the Adjutant-Gieneral and Quarter-
Master General, and of staff officers, and the commissioning
of officers of the militia: =s. 37, 38, 89, 48; the calling out
of ithe niilitia for annual drills, for active service, and for
inspection: s 8%, G0, 61, 67, 68, 79; the selection of persons
{o attend military sahools: s. 72; tho convening of vouris of
inquiry and courls martial, and the approving of the sen-
bences of a general court martial: ss. 91, 93; and the pro-
mulgation of militia orders throngh the Adjutlant-General:
5. 119,

It will thus be seen that the personnel of the fovees,
their discipline and distribusion, and the calling ont of the
militia, are, in words, intrusted to the Sovereign, and that
the Governor-Geneml in Council is charged with the con-
«litution and composition of the militia department, the
enrollment, care, and billeting of the troops, fixing the
duties of the higher and lower officers, and ihe acquisition,
nfaintenance, and disposal of military works and schools.

But lern there is interposed a constitutional doctrine’
which renders this elaborate division useless, and puts inte
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the hands of the Minister of Militia all the aarefully sul-
divided powers. This is the doctrine of minigterial respon-
sihility.

The Tmperial Parliament, of which the Sovereign i3 a
constituent part, has by the B. N. A: Aect, 1867, & . 15, miven
tanada the cexclusive right to legislate on thc slibject of
“Militia, Military, and Naval Service and Defence.”

The 15th seclion referred to emacts that:—

“FThe command in chief of the Jand and naval militia
and of all naval and military forces of and in Canada is
vested in the Queen, and shall be exercised and administered
by Her Majesty personally or by the Governor as her repre-
sentative.”

Referring to this provision, Todd in his work on DPar-
liamentary Government in the Colonies, 2nd ed., P 37T
SAYS-—

“This is the first clause in the Canada Militia Act of 1868
(31 V. c. 40), and it sceures the excreise of all powers under
that Act i a constitutional manner. Those matters which
are of Imperial direction, and concern the Queen’s regular
army and vavy, whilst serving in Canada, are subject to the
control of the Imperial authorities; whilst those which con-
cern the disposition and management of local forces are
regulated by the Governor-General, with ithe advice and
consent of his Privy Council or Cabinet.”

It would be difficult Lo understand why the Militia Act
confers the personal power of command npon the Sover-
eign or on the Governor-Genceral as representative, were it
not for the section above quoted, which, so far as the
question under consideration is concerned, is the constitn-
tional authority for its passage. The Act reproduces faith-
fully the old idea of royal prerogative, quite unconscious
of the advance of democratic governmeent in Canada. The
Government of Canada have always aseerted that the Gav-
ernor-General, as the representative of the Sovereign, must
exercise his functions by and with the adviee of his respon-
sible Ministers, and this i& so even when the (lovernor-
General’s office is mentioned in apparent contrast to the
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Governor-General in Council. This coustiturional doctrine
wis laid down by Bir Johin Mavdovald in 18%8, who said;—

“Whether in any case power iz given to the Governor-
~tienersl to act individually, or with the advice of his Conn-
cil, the act, as one within the scope of the Canadian Con-
stifuilon, must be on the advice of a constitutional Minister.
The distinction drawn in the statute between the act of the
Governor and an act of the Governor in Coundl, is a tech-
nical one, aud arcse from the facl that in Canada, for a
long period before Confederation, certuin acts of wdminis-
tration were required by law to e done under the sanction
of an Order in Council, while others did nol require that
formality. In hoth cases, however, since responsible gov-
cenment has been conceded, sueh acts have been always
performed under the adviee ol a responsible Minisiry or
Ministers”  Can, Sess. apers, 1878-79, vol. V., p. 153,
This dectrine was afterwards reiterated by Mr. Edward
Blake, and is recoguized by Todd in his works. Sce Todd's
Constitutional Government in the Colonies, 2nd ed., p. 377.
In Kogland the doctrine that in exercising the royal
provogative with respect to the army the Sovereign must
exercise the same constitutionally and under the advice of
v responsible Minister is clearly laid down,

Clode, in his Military Forces of the Crown, vol. I, says:—

“The problem which presented itself to the statesmen
of the period of the Bill of Rights was how, without risking
a divided ullegiunce, the army could be placed equally be-
tween the Crown and Parliament, that the interest of onc
should not so prevail as to disturb the influence of the
other” '

AL . 84 he goos on to say—

“Now this object was to be attained net by destroying
but by strengthening the existing departments or powers of
the Crown, but at the same time by adding to the legitimaie
fynetions of Parliamenf, These ends were brought about
so far as need be referred to here by three separate measures,
1. By laying down certain fundamental principles in refs-
tion to the army by the Bill of Rightsand Act of Settlement.
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2. By placing the pay of the army under the control ol
Tarliament or more especially of the House of Commens.
3. By granting to the Crown statutory powers for the govern-
ment and discipline of the army.  Other statutory guar-
antees against the encroachments of the power of the
Urown and of the standing wrmy were added

but the greatest sceurity was and still Is to he found
in the constitutional doctrine developed at the Revolution
which made every Minister personally responsible to
Parliament for his own conduct, and for the acts of the
Crown taken upon his advice. 'This agency of governing
the kingdom by responsible Ministers applies to the army
as well as to the civil government, although for many years
some few politicians and nany soldiers were ready to con-
tend that the Crown, without the intervention of any respon-
sible Minister, niight use the army for any purpose, and
govern and eommand it in any manner that the will of the
Novereign for the time being should direct.  There is no
zood foundation, as will be seen, for any such theory. he
army, as part, or rather as the instrwment, of the State.
must be nnder the ordinary rule of law, whether as applie]
to the prerogutives of the Crown or obedience to the eivil
magistrates.”

On the same subject Todd in hisz work on Parliament-
ary Government in England, vol, 1, p. 527, speaking of the
relinquishment by George I1L, in 1806, of the royal pre-
rogative of the control of the army (see vol. L, p. 121),
SAys:—

“We have already seen that the control of the army and
navy was the last of the prerogatives to be surrendered into
the custody of responsible ministers. Iivens of late years
there have heen those who have contended that the adminis-
tration of the military and naval forees of the kingdom
should vemain altogether in the hands of the executive,
without any interference by either House of Parliamnent.
But soand doctrine torbids a distinetion to be drawn betwuen
the exercise of the royal authority over the army and navy
and over other branches of the public service . . . and
there can be nothing done in any department of state for
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which some Minister of the Crown is not accoumable Lo
Parliament. The complete responsibility of Ministers for
the control of the mililary force having been established
beyond dispule, it follows that they must be held aceouni-
able to Parliament f{or their proceediugs in this as in other
waliers.”

Again, 1n the Manual of Military Law  issued by the
Waur Otlice, 1899, at p. 205, we read:—

“The power to govern the army kw annnally given by
Parliament, but when given is exercised, as in the naval and
civil serviee, by the Urown alone. The mapner in which
that power is exercised i3 constitntionally subject, like the
exervize of other prerogatives, to the advice of Ministers
of the Crown, of whom the vne particularty responsible for
the aruy is one of the principal Sccretaries of State.”

Again, oun p. 26%, Lhe author says:

“Whether the officiats engaged in the administration and
iliscipline of the army are e¢ivil or military, the Secrefary
of State for Way, a member of the House of Tarliament
and a Cabinet Miuster, is responsible for the wets of all of
thewr, and is the counstitutionzl and responsible adviser of
the Crowi in all questions connected with the army.”™

Anson, in his work on the Law and Custom of the Con-
stitution, Pare 11, p. 371, suys:—

“The Becretary of State is responsible for the exercise
of the royal prerogutive in respect of the army, and every-
thing that is done in the army i3 done subject to his
approvil.  For the use of these powers he 1s responsible Lo
Parliament, e must answer to Parliament for the dis-
¢ipline of the arny and its relations to the eivil members
of the community, us well as for its distinetion, efficiency,
and ewt. . . . Especially is the Secretary ol Siate
bound to maintain the discretionary prerogatives of the
Crown in the appoi'mt.men-t and disniissal of officers, their
premotion or reward, or 1he acceptance of their resignation.”

It follows from this that in Canada all branches of mili-
tary administration must come under the supreme control
of the Minister of the day. Those functions prescribed for
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1he (Governor-Gieneral in Council only mean that the Cabinet
shall formally approve of the recommendations of the Min-
ister of Militia, and those powers which are conferred upon.
the Sovereign and the (iov-~nor-Gencral, shall in effect he
exercised agrecably to the Minister of the day and with his
CONCurrence.

It is 1o donbt {rue thal the power to appoint 2 military
officer is an exercise of the royal prerogative: Grant v. Sec-
retary of State for India, 2 C. P. D. 453; and il may ba also
true ihat the Governor-General in the exercise of mat-
ters of pure prerogative acts of his own motion, indepen-
dently of, or even against the advice of the Privy Clouneil,
So stated by Cameron, J_, in Regina v. Bennett, 1 O. R. 462,

But prerogative has never sprung from a statute, though
it has often been curiailed by one, and the powers vested in
the Sovereign or the Governor-General under tive Militia
Act ave statutory powers. And though the language used
is quite definite, the doctrine above staied cuts it down and
controls its action just ss effectunlly as if all powers had
heen vested in the Minister of Militia by namec.

The idea, now obsoletie (though recently upheld by a
general officer of the highest rank), of putting the military
eommand and discipline in the hands of a professional soldier
free from the control, in its every day life, of the supreme
eivil government, runs through all legislation affecting the
army and militia.

As practised in Fnglund, the commander in chief has
intrusted o him the discipline of the army, with the hope
that he will so administer it as not to need interference from
the war office. 8o long as he docs his duty in this respeci
he is left alone, bul, as all appointments and promotions
must go through the Sccretary for War, e cannot be said
ever to have an entirely free hand. The idea of ministerial
‘gontrol and responsibility is so deeply rooted in constilu-
tional government, that the military administration is always
treate@ as acting under the actual or potential supervision
of the civil power.

' Bearing this in mind, ull difficulties occasioned by the
strange phrageology of our Militia Act may be disearded.
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This is done by the simple process of regarding all acts,
whether to be done by the Governor-General, the genoeral
olticer conumanding, or any staff officer, as done by and
through the militia department.

A case in point is that of the officer in His Majesty’s
regular army who is charged with the wmilitary eommand
and discipline of the anilitia. The idea that he is an Im-
perial officer, responsible to the Horse Guards, is incom-
paiible with the view above set forth, and no mattar how
often politics may reduce the best laid plans of a military
officer to naught, the principle of civil supremacy s too
keenly prized to be set aside. It is quite possible that the
elficiency of the wilitia would be increased by thee resolute
refusal of the Minister to interfere with purely military com-
mand or discipline, but of that the constitntion does not
tauke account and we must accept, at all events from the
Aandpoint of the law, things as we find them,

Speaking of the appointment of an Imperial oflicer to
the command of the militia of Canada, Todd, in his Parlia-
menlary Government in the Colonies, 2nd ed., p. 378, says:—

“Phe duties of this officer are analogous to those per-
formed in ¥ngland by the commander in chief of the
British army, and he is, in like manner, smwbordinate to the
civil power, and subject to the diseretion of the Governos-
Gieneral, through the Minister of Militia and Defence.”

Ruglish army oflicors who have been appointed to the
comumnd of the Canadian militia have naturally failed to
arasp this constitutional docirine, They arc generally im-
bued with the idea that military adminisiration 1s a pro-
[essional matter, and ihey firmly believe, often with neason,
that the highest development of our system of defence suffers
from the political denial of that opinien. To collect and
systematize the information necessary tor the hest distribution
of our forces, to arrange for their prompt mobilization at the
proper strategic points, to provide reserves of ammunition,
grms, guny, transport, and medical stores, and to invigorate
the troops with the espril du corps, essential to inielligent
and active realization of the duty required of them, needs
the zew] and trained respensibility of the professional
soldier.
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Whether it iz an Nnglish or a (fanadian army officer who
takes comunand, is not of importance, provided he be com-
petent, and no one, generally, is more conscious than the
civilian  Minister himaelf, that ability and enthusiasin
esnnot  supply the pecessary knowledge for such o task.
But our system is such as we have mada it, and it ha< many
drawbacks. We have an officer charged with the cominand
and discipline of the militia, but we have nothing correspond-
ing to thie semi-independent office of Commander-in-Chief,
nor is there any provision for a staff corps, No powers atlier
than those given ahove are by stalute conferred upon the
General Officer Commanding, nor ums any duties preser bed
for him, nor for the Adjutant-Gencral or Quarter-Master
Cieneral.  The Governor-Gererel in Council has the right (o
prescribe these, and, as we have seen, this Jeaves it entirely
in the hands of the Minisler of Militia.

The Canadian militla army comprises aclive and re-
serve, land and warine forces—the latier yet on paper. The
male population is divided into classes, the largest being
doubtless Lhe first to serve, nanely, those from 18 to 30,
who are unmarried or are widowers without children. “The
active forces may be raised by veluntary emlistment or by
ballot, or partly in both ways. The oflicers are appointed
by commission, which runs during pleasure, and the power
of dismissing an officer is one that is inherent in the
Crown: Grant v. Secretary of State for India, 2 ¢, P. D.
153; LRe Tufnell, 3 Ch. D. 173. No officer has any vested
right to hiz rank or position, nor lo the privilege of half
pay: b 1%4, 175,

The men are enlisted or euroiled by the Captain of each
company division, and conseription by ballot is only resorted
*o in case a sulficient nomber do not volunteer: Militia Aet,
k. 30.

Enrollment renders the men iiable to serve under ihe
provisions of the Militia Act: 5. 20, s.s. 3. The period of
enrollment”is three years: s. 13; and no officer or man can
- retire in time of peace without giving his commabding
officer six months’ notiee: . 15. Under the Army Act an
officer can only resign his commission by consent of the



178 CANADIAN LAW TIMES.

Urown - Clode’s Military Torees, IL, 96, and cases fthere
cited; and see Regina v. Cumming, 19 (. B. D. 13; nor can
an enrolled man leave Canada without a written discharge
from the Captain of his company: s. 56 Members of the
volunteer militia are ipse faclo discharged by the expira-
iion of their term of engagement, and a court martia] 13
without jurisdiction to try a man for aets done subsequent to
such expiration, and a conviction under such circnmstances
will be quashed on certiorariz kx p Samuel Thompson, 5 Q.
L. R. 200 (S. C., 1876). When called out for active service
the period is one year or such longer time as the Crown
appoints: 5. 79.  Tn tinie of war no man can be required to
serve in the field continuously for longer than one year,
except in cases of unavoidable necessity, and then only for
a period not exceeding six months, but those who volunteer
for the war or for any longer period iban a year may be
compelled to fulfil their engagements: s. 80,

The Crown may dishand any corps: ss. 20, 7: but no
mun who has been enrolled, and consequently become sub-
jeet to military law, can be punished or dismissed from the
cervice wnless in accordance with the Militia Act and the
regulations adopted by it, or made in pursuance thereof.
Ile may be discharged by the Sovercign, or by the sentence
of @ court martial, or, under the Army Act, by the order of
a competent military aunthority. The courts of law will not
interfere with the proceedings of a properly constituted and
conducted military court, nor with its senfence. It s
stated Dy a high military authority that no writ of prohibi-
tion has cver been issued to a court martial, but that in
a proper case one might issue, as, for example, if a eourt
martinl were proceeding to fry a person not subject to mili-
tary luw or had passed a senicnee which it had no power
whatever to pass (sec Manoval of Military Law issued by
the War Office, 1894, p. 180). A writ of certiorari will
10t issue excepl when the rights affected are civil rights,
and the courl is acting without jurisdiction. It will
not issue when the rights affected are dependent on military
status and military regulations: Re Mansergh, 1 B. & 8.
400; Re Roberts, Times, 11th June, 1879; and sce Bx p.

HSamuel Thompeon, supra.
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The Canadian militia may be called out in uny mililary
district, upon any sudden emergency, by the officer com-
manding in that district, and marched to any place within
the district until the pleasure of the Crown is known: & §8;
and the Crown may call out the militia, or any part of it,
for active service cither within or without Canada in case
of war, invagion, or inzurrection, or danger of any of them:
s F0.

The aclive wilitiz are 2ubject to the Queen’s regululions
and orders for the army, and from the time of being called
cut for active service, or annual drill or training, and dur-
ing any drill or parade of his corps, whether he is present in
the ranks or as & apectator, and also when going to or from
the place of drill or parade ol his corps, and at any other
time when in the uniform of his corps, every officer or man
is subjeet to the Tmperial Army Act and all other laws then
applicable to her Majosty’s troops in Canada, not inconsist-
ent with the Canadian Militia Act: 5. 82. No corps of the
getive militia and no non-commissioned officer or man ix
permitted at any time to appear in uniform or anned or
aceoutred excopt when actually on duty or at parade or drill
or at target practice or at reviews or on field days or inspec-
tion or by order of the commanding officer: s. 57. In Kng-
land the Army Act of 1881 does not confain the words of
the Canadian Militia Act, s. 82—"And alse when going Lo ot
from the place of drill or parade of his corps and at any
other time when in the uniform of his corps.” An action for
assault and false imprisonment was brought by a volunteer
against a sergeant and two privates of his corps who, by
-command of their captain, had taken the plaintiff in charge,
and, after the dismissal of the corps at Boxmoor Btation,
had marched him to Hemel Flemypstead and handed him
over to the civil power there on a charge of theft. I was
argued for the plaintiff that when the corps was dismissed
the plaintiff and his guard became civilians and not subject
to military law, the period of training having expired. The
Court of Appeal held that the plaintift and his guard were
subject to military law until the duty of the guard was
ended and the plaintiff handed over to the police: Marks v.
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Frogley, [1898] | Q. B. 888, revursing the judgment ol
Kennedy, J., b 3U4, _
The Doperial Avmy Act, 1881, has been held not to
apply in Canada with respect to persons not connected with
the active militia: see Holmes v. Temple, 8 €. 1. R. 351,

MacMahon, J., has in a recent case held that a friendly
society hus no right {0 penalize a bandsinan belonging to the
48th Highlanders for playing in wniform at a non-military
concert in Massey Hall under the direction of the regimen-
tal bundmastor, Under ss. 57 and 82 of the Militia Act he
was subject to military law and bound to play with lhe
hand, thougl some members of it did not belong to the
society: Parker v. Toronto Musical Protective Association,
21 Oec. N, 31, 32 O. R 305,

A question sometimes arises as to who is aclually subject
to military law. A canteen steward appointed by the com-
manding officer of the district, acting under 4 commitice
of throe officers, and having no interest in the profits of
the canfeen, but recelving such pay or allowance as the
connniliee might think fit to wward him, and being liable
to dismissal at the pleasure of the committee, though per-
forming no military duty, wearing no uniform, bearing no
arms, and having free ingress and cgress at his pleasure to
andd from the barracks, was held subject to military law as
 employed in military serviee under the orders of an officer
ol the regimental forces within s. 176, s.-a. 4, of the Army
Act of 1881: Tn re Flint, 15 Q. B. D. 488, Informality in
{he enlistinent of a soldier of the aciive militia cannot be
invoked Dy him as relieving him from mulitary diseipline
while voluntarily serving with his corps, although such in-
fornmlity wight be a good defence to procecdings to force
him to remain a soldier: Holbrow v. Cotton, 9 Q. L. R. 105,

Courts of inquiry and courts martial may be convened
under the Militia Act. The former may investigate and
report on any malter connecied with the government or
discipline of the militia and with the conduct of any offieer
or man of the force. The latter may be constituted and
convened by the Crown or by any authority to which power
to do so may be delegated, and their findings and the pen-
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alties inflicted may he confirmed, mitigated, or remitied by
the Crown or by the authority to which has been delegated
such power, bul no officer of the Tmperial Army may sit
on any Canadian courl martial: s. 91,

The composition, procedure, and powers of these courts
are the same as of courts constituted wnder the Army Act.
There is no power to commit a witness, who is not a member
of the active militia, for eontempt. Procecdings to punish
for such acts must be taken in the civil courts, to which the
military court certifies the default: s. 92. The Court may,
however, under the Limperial Army Aet, commit for con-
tempt a person subject to military law. The military court
cannot sentence to death exeept for mutiny, desertion to the
enemy, or traitorous correspondence, or delivery of a garri-
son or post, und every sentence must be confirmed by the
Jrown: s. 93

A ecourt martial can only try an offender when he ix
subject to military law, and only a general court martial
cun try an officer or award the punishment of penal servi-
tude or death. A court martial cannot try an offender if
he hus been acquitted or convicted for the same olfence by
a competent civil court. A prisoner may now be defended
by counsel, who has all the rights and privileges aecorded
in the civil courts. ¥very member of the court is hbound to
give his opinion. Aecquittal by a court martial is final, but
g conviction and sentence arc not valid until confirmed by
superior authority. The proceedings of a court martial, and
those of a court of inquiry instituted by the Commander
in Chief to inguire into & complaint made by an officer of
the army, though not a court of record nor a court of law,
nor coming within the ordinary definition of a court of jus-
tice, ate privileged: Dawkins v. Lord Rekeby, 1 F. & F. 804,
1. R 8 Q. B. 255 1. R. 7 H. L. 744, When that case was
before the Ifouse of Lords, Kelly, C.13., Mellor, Brett, and
Grove, JJ., and Pollock, B., were summoned to give their
opinions. The Judges (Kelly, C.B., who in the Exchequer
Chamber bad cxpressed the hope that the whole question of
privilege of a witness under the circumstances in that case
would be reviewed by the House, being their spokesman)
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save their decision in favour of affirming the Exchequer
Chamber. The House then decided unanimously in favoeur
of the privilege claimed. See also in Canada, Holbrow v.
Colton, 9 ). L. R. 105,

'The queslion as lo whether a military oflicer is pro-
tected from an action for an act done in the ordinary course
of his duty as such officer, even il done maliciously and
without reasouable or probable eause, is yet open to final
decision by the court of lust resort. In Dawkins v. Lurd
Paulet, . R. 5 Q. B. 94, il was argued that, even it the
military ofticer made the report, as was admitted, as an act
of duly, he was not privileged if he acted maliciously and
without reasonable and probable cause. The angwer given
{o thut plea was very strong. It was well expressed by
Mellor, J.. in the case just cited: *'The promotion of an
incompetent man may cause the greatest disaster, and yet,
if the person who has to make lis report as to ihe fitness or
unfitness of such officer, is to do it under the idea that the
opinion he expresses way he overrnled by a jury ignorant
of such maiters, how can he be expected to do il freely?”
(p. 115.) The opposite view was ably sct forth by Cock-
burn, .., when he pointed out thal a man’s reputation
may be blasted by a malicious report, and yet, that he was
o be told “thai the Queen’s Couris, in a country whose
Loast it is that there is no wrong without redress, are shut
to his just complaint? pp. 108 and 109 See {he remarks
on this dissenting judgment by the Court of Excheguer
Chamber in Dawkins v. Lord Rokehy, T.. R. 8 Q. B. at pp.
942 and 273, and of Lord Denzance in the same caze, L. R,
v M. L. at pp. 755 and 756

It may be safely said thav the result of the authoriiies.
as they at present stand, is not to support without gualifica-
tion tho position taken by Mellor, J., and his brother Judges.
That case was standing for argument in the Iixchequer Chamn-
ber when ihe defendant’s death prevented the plaintiff pro-
geeding with it,and,though thatCourt afterwards expressed,
in ihe case of Dawkins v. Lord Rekcby (ante) their agree-
ment with the opinion of Mellor, J., the Mouse of Lords con-
fined their judgment to the question of the privilege of
witness before a court martial.
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In Dawkins v. Lord Paulet ihe demurrer npon which
the case was decided admitted that the statemenis made,
though in the course of mililury duty, were made maliclously
and without reasonable and probable cause, and the Judges
who decided it went far enough to give the defendant abso-
lote immunity. But il the case had .come up in a less
technical form, and had there been facts which convinced
the Court that the defendant knew that his slalements were
false and made them maliciously, it is quite probable that the
reagoning of Cockburn, (".J., would have been more per-
suasive. His judgmeni appears to have commended itself
to the profession and even to military writers, and while great
weight must be given to the judgment of the Excheguer
Chamber, other views will undoubtedly have to be combated
by any one relyiug upon the plea of absolutir privilege. Hee
Stephen on Malicious Prosecution, p. 86, who thinks it © pro-
bable ” that ne action will lie: Stephen’s Digest of the Crim-
inal Taw, p, 191, note 6, where hie doubts if the privilege will
be extended beyond the case of military duty; per Ford
Campbell, CJ., in Dickson v. Karl of Wilton, 1 ¥, & F.
419; Folkard on Libel and Slander, Gily ed., p, $60; Manuat
ol Military law issued by the War Office, 1894, pp. 200-202;
Sutton v. Johnstone, 1 T. I, 493, T84; 1 Bro. Parl. Ca. Ty,
Warden v. Bailey, 4 Taunt. at pp. 74, 89,

The list of offences for which officers and men may be
summarily convicted before a magistrate is a long one, and
inciudes, generally speaking, oifences arising in conncetion
with enrollment, drill, the pay therelor, returny, arme, and
accoutrements. Refusing to aid the civil power, and vio-
lating any of the provisions of the Militia Act, are included
among them, as well as desertion, now an offence under the
Criminal Code: se. %3, %4, 75.

Proceedings, however, cannot be tuken for a penalty
under the Militia Act except by the military autherities, and
. & limit of six months is imposed excepl for olfences relating
to arms and accouirements or for desertion: s. 112. Officers
and persomy proceeded against under the Act have the right
to motice of action: = 115.

The regulations for the militia, which it is in the power
of the Governor in Conncil to make, under the various see-
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tions of the Militia Act {26, 32, 40, 48, 58, GG, 67, 70, 72,0,
va, 16, 77, 19, 81, 82, 83, Y1, 116), are to he published in
the Canada Gazetle, when they have the force of law: s 115.
Notice is presumed when they are s0 published: s. 119: and
they are to be laid before Parliament at the ensuing session:
g 126G,

Provision is also made that any order or notice under
the Act need not be in writing in order to bind any person
ailected by i, il it is in fact communicied 1o him: s 118:
and orders of commanding ofticers ure sufliciently notified
Ly insertion in a newspaper published in the regimental divi-
gion or (in case DO newspaper is published there) by posting
it upon the door of every place of public worship, or of some
othier public place in ¢ach company divigion, This tribute
to the religious tendencies of the militia iz found in s 120,

When the vivil power requires the aid of the militia, eazh
officer must obey the orders of his commanding oflicer; they
act us a military body, and are individually liable to obey
the ovders of their military commanding officer: Regina v.
(Glamorgan County Council, [1880] 2 Q. B. at p. 31, But
except that in that way they act as o properly disciplined
military unit, they are not a military foree; but see the re-
marks of A. L. Smith, £.J., in Regina v. Glamorgan County
(ouncil, at p. 542. They are Tequired to turn out when
the senior officer of the active militia ealls upon them, but he
acts upon the written requisition of the chairman of the ses-
sions or of three justices of the peace, of whom the warden,
mayor, or other head of the municipality may be one, and the
military officer is bound to obey the instructions which are
lawfully given to him by any justice of the peace In regard to
the suppression of an actual or anticipated. riot or disturb-
Anee.

Before the militia are required to turn out, the requisi-
tion must be properly signed, and must on its face express
the actual or anticipated emergency, but it is not necessary

,that the justices should be judicially satisfied: McKay v.
Mayor of Montreal, 20 L. C. Jur, 221 (8. (I, 1876); Fraser
and Meliachren v. City of Montreal, 2 1. N. 49 (8. C,, 1879.)
Tt is sufficient if they ame satisfied in any reasonable way:
Crewe Read v. Cape Breton, 14 8. C. R. at p. 12.
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The munieipality is bound to pay the corps, and is bound
to provide accommodation, and the commanding officer may
<ue Lor the cost and recover for it in his own name: ss. H,
35, 36: and see Fraser and Melachren v, City of Montreal,
supra. If the commanding officer dies, his personal repre-
sentative niny continue the action and recover: Crewe Read
v. Cape Breton, supra.

In England there is no provision for the payment by
cither the county or the particular municipality of these ex-
penzes, and the Court declined to find a commeon law right,
thongh wrged to do =0 by the Solicitor-Genenal, Sir Robert
Findlay, in Regina v. Glamorgan County Council, supra.

A soldier, by English law, does not cease to be a eiti-
ven., Tf he commits an offence against the ordinary common
law, he can be tried and published as if he were a eivilian,
and serious liabilities are ineurred by any officer who refuses
to deliver him up to the civil magistrate on application:
Clode, Military Forces, 1., 206. But his civil rights and
duties are nceessarily subject to some limitations for the
purpose of enabling him to fulfil his engagement to the
Crown. He has certain privileges, one of whieh was that
while on service he might send letters for two cents’ pos-
tage, and he is entitled to receive letters redirected to him
free from any postage, foreign or other: The Post Office
Act, I 8. . e 35, ss. 22, 23, He is exempt from tolls when
on duty and in uniform: R. 8. . ¢ 238, 8. 1.

ITe is alsa cxempt, when on full pay, from scerving on
juries: R. 8. O. ¢. 61, & 21: or in any municipal office (but
not in Onlario): but he may sit in Parliament, if not in
receipt. of a4 permanent military salary: R. 8. C.e. 11, 5. 17 {¢);
R. 8. 0. e 12, s. 8, s.-8 4; sce Clode, T., pp- 192 and 193;
thougl in Knglangd, acceptance of a first commission vacates
his seat.

The exemption from tolls, however, has heen strictly con-
strued both in Canada and England, In 1862 Mr. Went-
worth Dafves, who was adjutant of a military irain and in
uniform, refused to pay toll on Blackfriars Road, near
Tondon, Ontarie. He was convicted and fined. He wax

L.
vOL, XXI. ¢.L.T. 16
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driving in a private carriage with Lis wife and servant, und
contented himself with stating his otficial rank and that he
was in uniform.  No evidence was given that he was on
duty. The Court of Quecn’s Bench held that his private
carriage was nof excmpt either nuder the Tmperial Mutiny
Act (25 V. c 25, s T2), or under the Provimecial Act (C.
8. U. O. c. 49, = 91): Regina v. Dawes, 22 U. . R, 333. The
present Army Act, Lowever, exempts officers and soldiers
when on duty or on the march and their horses and bag-
gage und carriages and horses belonging to her Majesty or
employed on military service: Army Act, 5. 143, The Pro-
vineial Act likewise exempts officers and men in proper
nniform snd their horses, but not when passing in privabe
carriages unless when on duty or proceeding to or from the
samier B, 3. 0. ¢ 238, =. 1. In England the Queen’s Bench
Division held that the words “employed on military ser-
vice” did not inclade vehicles merely used by an officer
in the military service of the Crown, that iz, hisz private
carriage made use of by him for convenience of travel:
Gray v, Nicholas, [1900] 2 Q. B. 444,

Anyone subject to military law is bound to seek redross
in the wethod provided by the Army Aci and Regulations.
[e eannot sue lor damages in the eivil courts, being bound,
by analogy to the rules relating to all veluntary associa-
tions, 10 exhuust the remedies which are provided by the
rales to which le has submitted himself: sce John-
slone v, Sutton, 1 T. R. 544; Dawkins v, TLord
Paalet, L. R 5 Q. B. 94; Dawkin: v. Lord Rokeby,
T. R 8. B. 255, L. B. 7 IL L. 714, but this is necessarily
subject to the qualifieation that the act complained of must
be done in the course of military duty and within the juris-
diction exercised by the superior officer, 1f the actual juris-
diction be cxceeded, or if it be exercised so as to become
an shuse of jurisdiction, danmges may be recovered as for
an illegal arrest: Warden v. Bailey, 4 Taunt. 7G; Sutton v.
Johnstone, 1 T. R. 53%; and also when the person damuified
is wot subject o military law: Mostyn v, Fabrigus, 1 Sm
L. (1, 7th ed., 670, 679; Glyn v. Housten, 2 M. & Gr. 337,
tioods v. Wheatley, 1 Camp. 231,
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Ir the case of Tlolbrow v. Cotton, supra, which
was an metion of slander brought by a solidier of the
active militia against his commanding officer, the Court
decided that the question as to whether an officer s
justified in unimadverting upon the conduet of a soldier
under his command is & question of a mililary character, to
Goods v. Wheatley, 1 Camp. 231. In the case of Holbrow
v. Cotton, supra, which was an action of slander brought by
a soldier of the active militia against biz commanding oificer,
the Court decided that the question 2s to whether an officer
is justified in animadverting upon the conduct of a soldier
under his command is a question of a military character, to
be decided by the military authorities, and onc in re-
lation to which the Courts of law ought not to interfere.
Thet all matters of complaints of a purely military chac-
acter are to be confined to the military suthorities, and hat
military discipline and duty are cognizable only by a mili-
tary {ribunal, and not by a Court of luw,

The expiration of the termi of engagement of a volunteer
under the Militia Act puts an end to his obligations as a
soldier, and the fact that he has continued to receive pay
after the expiration of his engagement, though it prevents
him complaining of his detention in the corps, does not take
away his right to claim damages for violence and ill-treat-
ment:  Thempson v. Btrange, 5 Q. L. B. 205 (8. C., 1879.)

The Canadian Courts of law have alsa decided the fol-
lowing points, which are of interest to and affect militia-
men:

The captain of a company of volunteers ix not the per-
sonal debtor of a private in his company for the payment
of the amount allowed such private for his annual drill, in
such wise as to enfitle the private to sue him for the
amount: Williams v. Seale, ¥ L. N. 224 (C. C., 1878).

A Lientenant-Colonel of militia was held not to be Hable
for the price of clothing ordered for his men, he being
merely a’servant of the Government: Mcllderry v. Baldwin,
G 0. 8. 31,

The officers of & regimental mess arc not liable for debts
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contracted by their nessman without their aulhorily:
sutherland v, Sparks, 6 0. 8. 103.

in an action for replevin for cortain instruments used
by the band of a nilitia battalion, Lought by the command-
ing otlicer, which said instruments had been purchased with
oneys suhseribed by the officers and by private donations,
i way helidl 1hat the instrunents beeamie the property of the
commanding officer, who might maintain veplevin for them:
Loewis v, Teale wud MeDonald, 32 U, (4 K. 108,

W. . Hopcins.

Ottawa.



