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LECTURE T,

INTRODUCTION

TEB subject. of these lectures is the Principles cnﬁx;;:d

of the Law of Crimes in British India. I shall

'firat endeavour to explain to you what Crimes

ave. Im common parlance we apply the word

" to acts that .we comsider worthy of serious eon-

demnation. In legal phraseology Crime means
any act which the law of the country visits with
punishment, and in this sense it is aynonymous
with the word ‘Offence.” In other wordsjtisan

act committed or omitted in. violation of public law

forbidding or commanding it. . :
According to Bentham, ¢ if the quesmon relates

to a system of laws already established, offences
are whatever the legislature haa prohibited for

good or for bad reasons. If the guestion relates.
to a theoretioal research for the discovery of the -

best possible laws according te the prineiples of

. utility, we give the name of offence to every act
which we think ought te be prohibited by reason .

of some evil which it produees ér tends to produce.’

* ““In British India, where the whole criminal law

is codified, Crime means an act punishable by the
Indian Pemnal Code or ather penal statutes. This,

t]inugh a simple and perfectly acourate definition,

s of wvery little help in bringing home to you a

. true conceptlon of the essential attributes of a

Crime. I shall, therefore, endeavour to explain to

. ¥ou. the element&ry ideas involved in the word
-and enumerate the pecuhantmﬁ tha.t disﬁngumh
Uit from Gml ma!mqs. L '
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2 INTRODUCTION,

There are certain acts which the large majofityf
of civilised people look upon with disapprobation,
as tending to reduce the sum total of human happ

ness, which is the ultimate aim of all laws. These

we call Wrongs, such, for instance, as lying, gam-
bling, cheating, stealing, homicide, etc. The evil

- tendencies of these acts widely differ in degree.

- Bome of them are not considered sufficiently

-gerious for law’s notice. - These we only disapprove.
. Yy PP

~-We call them mere mora] Wrongs. Moral Wrongs

Crimes and
Civil injuries
distinZuighed-

- are checked to a great extent by social laws and
laws of religion. There are other more - serious

-wrongs which the law takes notice of, either—

“(a) for punishment, i.e,, infliction of ‘pain -

upon the wrong-doer, or,

(b) for indemnification, te., for making good
the loss to the person injured by the
Wrong. , :

Wrongs dealt with under the first head' are
called Crimes, those under the second head are
called Civil injuries, -

According to Blackstone, Crimes are public
wrongs - and affect the whole community ; Civil
Injuries are private Wwrongs and concern individuals.

-Public and private wrongs. are, however, not ex-

clusive of one another, for what concerns indivi-
duals must necessarily concern the community of
which the individual is g unit, and similarly every-
thing that affects or concerns the community,

‘must also concern and affect the individuals that

form that Lommunity. :
According to Austin, an offence which is pur-

sued at the discretion of the injured partwand: his

representatives, i§ & Civil injury ; an offencé which

INTRODUCTION. : 3

is pursued by the. Sovereign and his subordinates
is a Crime. This is a distinction not of substance

- “but of procedure, and so far as the Indian Criminal

Law is congcerned, there are a number of offences

" which cannot be pursued except by the injl'}red
.pa.rty. These lie- oa the  border-ine between

Crimes and Civil injuries. For th.e .13]2-118. basic
distinction between Crimes and Oivﬂ.m]ul.'le_s_ we
must look to the principles upon which ctv;haefi
communities have selected some wrongs for retri-
butive and others for remedial justice. -1 do. not
think in any country any principles were dei:'lmt;el:v,r
laid down before making the selection, but t]-:ps
itself does not negative the exisbencf? of tllle prin-
ciples. We often act in accordance with prmqlPles
without being conscious that we are so acting.
The general agreement of civilised 'qou.ntrles, as
shown by the result of the selection, s'tro.n_gly
points to the existence of common principles
leading to common results. It is only by a pr:;ess
of analytical reasoning that we can get at these
Pm}:P:E?E; world the interests of infl_ividuals ofpen
clash. Hvery right vested in one imposes af lt:or-.
responding obligation on others. These others
sometimes comprise the rest: of the world a,nt% sorfle—
times particular individuals only. Evel.'y o}:u.hg_atlo:n
is a fetter and & restraint. Human .mmd is ord.lII
narily so constituted as to be imp_atlent of all sue
fetters. It is not, therefore, enough for the legis-
lature only to define rights and lay down. b.ounlfsls
within which they are to be coilﬁneé!, but.: 11:_ is & )
necessary to provide checks on this .t.e.ndency. t-lc: N
transgress. This tendency is sometimes  weak ‘
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and sometimes strong, and accordingly the checks
provided by the legislature vary in their strength
also. . o

T.[‘he strongest check is the infliction of pain or
pun..lshment; as 1t is generally called. 'This again
vanes n severity according to the value of the
nght to be protected and the amount of misery
that the viclation of the right involves, as also

according to the strength of “the tendency to be

counteracted, whieh again varies according to the

advantage to be gained by the transgression, and
~ accarding to the nature and, temperament of the

people against whom the law is directed. . -

In Givil cases the punishment—1I am using the
word in its widest sense—is of the mildest nature
and the law is satisfied with restitution or com-
pensation in full and only penalises the wrong-
fioel: by muleting him in costs. Punishment in
.18 true sense and as undefstood in Criminal I;aﬁr
i8, however. reserved for the more serious trans-
gressions, specially those the effect of which goes

~beyond the. individual and extends tg societ:y at
}arge. In these cases ful) restitution to the vﬁ-onged
Individual and to society is often tmpossible and
the law instead of proceedjng on remedial lines .
punishes the offender partly as a measure of pre-
vention and partly of retribution. Punishment,
however, to be effective as a measure of preventio:i
deals with deliberate acts direated by an evil mind,
and, thereby aims at the eradication of the evil
will. . Where there is no evil will, the act, injurious
though it be, does not evoke the feeling of resent-
ment nor ‘calla for vengeanve from SOciety or
1ndw1dual I-_'_-l- such cases society feels no cbncém

INTRODUCTION. . 5

and the individuﬁl is more anxious for restitution

than retribution.

From what I have said above it follows that
Crimes are comparatively graver wrongs than
Civil injuries. They are graver because they
vonstitute greater interference with the happiness
of others, and affect the. well-being not only
of particular individuals but of the whole commu-
nity con;sidemd in its social aggregate capacity.
They are graver because the impulse to commit
them is often very strong, or because the advantage

" to be gained by the wrongful act and the facility

with which it can be accomplished are often so

- great or the risk of detection so small, that human

nature inclined to take the shortest cut to happi-
ness is likely to be tempted often to commit such
_wrongs. They are graver also because they are
ordinarily deliberate acts directed by an evil
mind and hurtful to society by the bad example
they set. Being graver wrongs they are singled
out for punishment with the object partly of
making an ‘example of the criminal, partly
of detetring him from repeating the same ach,

- partly of reforming him by eradicating the evil

will, and partly of satisfying society’s feeling of
vengeance which the act is supposed to evoke.
Civil injuries, on the other hand. are the less serions
wrongs, the effect of which 18 supposed to be con-
fined mainly to individuals, and in which nons of
“the graver elements which mark out a criminal act
are present. Sometimes a criminal act, which is
essentially a personal wrong, is seleeted for punish-
ment, not because of its gfavity or of its effect
on soviety, but because the injury to individual -
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180f 3 nature that damage cannot' be assessed
on any reasonable basis or the pain caused to the
individual Wronged is wholly disproportionate to

any pecuniary loss suffered by him. Once the

selection of wrongful acts for punishment is made,
or in other words once an act is labelled ag a Crime
certain subsidiary distinctions follow. In Criminal
cases having regard to the severity of the sanction

the defendant is treated with greater indulgence

than in Civil cases. The procedure as well as the

rules of evidence are modified in order to reduce to

a minimum the rigk of an innocent person being
punished. The aceused in a criminal case is not call-

ed upon to prove anything. He is not bound to

make any statement to the Court, he is not com-
pellable to answer any question or to give any
explanation. It is left to the prosecution to prove
the existence of all the facts necessary to consti-
tute the offence charged, and lastly, if there is any
reasonable doubt regarding the guilt of a person
charged with a Crime, the benefit of it is always
given to the accused. 1t is said: that it is better
~ that ten guilty men should escape than that one
mnocent man should suffer. The continental law
is slightly less indulgent to the accused than the

English law, in so far as it allows an accused

Dperson to be interrogated but the general principle
~ holds good. Crimes and Civil injuries are generally .

dealt. with in dlﬁerent tribunals.
As T have ‘said before, in. the case of a Civil

injury, the only object aimed at is to ihdem.nif‘-y g

the individual . wronged and to put him as far as
practicable in the position he was, before the wrong

~ wag done. Consequently m all’ clvﬂ smts the -

INTRODUGTION, 7

injured party alone or his successors can pursue
the wrong-doer and parties may always by mutual
consent settle their differences, whereas in criminal’
cases generally the State alone, as the protector of
the rights of its subjects, pursues the oﬁender and
often does so in spite of the injured party. " There
are exceptions to the rule, but what I have S&ld is
correct with regard to a large majority of cases.

1 have already told: you that an act to bq
¢riminal must ordinarily be an act done with

malice or criminal intent. This is called the

condition’ of criminality, or accerding to some
jurists, the state of imputability, and it .inch%des
both positive and negative states of the mind,
such- as intention, will, knowledge, negligence,
rashness, heedlessness, etc. 1t may be ‘said gene-
rally that there is no (rime without an “evil intent.
The same act is ettber a Crime or a Civil injury |
according as it 1s done with or Wlthout such an

. -evil intent.

The following 1llustrat10n taken from Sectlon.
378 of the Tndian Penal Code will bring out the

‘Malice.

distinetion more clearly. ~4 finds a ring belonging

to Z on a table in the hLiouse which Z occupies.

Here the ring is in Z’s possession, and if 4 removes

/it dishonestly, i.c., with the intention of causing

wrongful gain to himself or wrongful loss to

the owner, he commits theft and may be sentenced
under Section 379, Indian Penal Code, to imprison-
ment for three years. But if 4 does the same act

in good faith believing that the ring belonging to Z

is his own and takes it oub of Z’s possession, 4'

not taking dishonestly commits no Crime, but

commits a Civil wrong for which he may be
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When an act constitutes a serious menace to
the peace and happiness of Society and at the
samme time causes an infringement of ‘individual
rights, not altogether light or trivial, it éffords

grounds for Civil action and is also punishable as

a Qrime. When, however, its effect upon Society
1s mappreciable in comparison to the loss it entails

-upon a particular individual, it is merely treated

as a Civil injury. When, on the other hand, the

effect of such an act upon Society is great and upon =

individuals inappreciable, it is treated merely as a
Crime.

- Even when a wrong is treated as one .against

Soclety and is pursued with the object of punish- |

ing the wrong-doer the injury to the individual ie
not always ignored, and we have in Sections 517
545 and 546 of the Criminal Procedure Code a
recogmition of the individual wrong even in Crimes
Seotion 545 provides that a Criminal Court ma.y-
when passing judgment, order the whole or an}i
part of & fine recovered from an accused persoﬁ to
be applied— ' -

(@) in defraying -expenses pmperly‘ incurred

i the prosecution ;. '

(b) in compensation for the injury caused
by t!]e offence committed where sub-
stantial compensation is, in the opinion
of the Court, recoverable by Civil suit.

Section 517 provides for making restitution to .

Zn.y person deprived of any property by means of a
riminal offence. Section 546 provides that any

compensation so awarded 18 to be taken into ac-

~ count in assessing damages in & Civil suit.” These

represent attempts %o combine retributive with .

INTRODUCTION. Tl

remedial justice and are founded on sound reason
and common sense. .

A case of defamation is a good example of an
act which is both a Civil injury and a Crime. Such
an act is not only a serious menace to the peace
and well being of Society, but is a serious wrong to
the person defamed. The Criminal Court will, to
protect Society, punish the offender and the Civil
Court with equal readiness will decree money com-
pensation. In a Civil Court the amount of damage
will be assessed with reference to the ‘position

of the party defamed and the amount of loss which

he has suffered in consequence of the libel. These
considerations will, howbver, play a very unimport-
ant part in determining the amount of imprisonment
or fine to be inflicted on the accused by a Criminal
Court. There the more important consideration
would be the intelligence of the accused person,
the extent of his appreciation of the gravity of
the wrongful act, the motive for the act and other
considerations connected more intimately with the
accused and his mental condition than with the
complainant.
" As an example of an act In which the wrong to
an individual plays a very minor part and the
really serious wrong is the injury to Society, 1 may
refer to offences against public tranquillity. It is
“almost impossible in those cases to reduce to pounds
shillings and pence the injury to individual, and
justice proceeding on remedial linés will be wholly
unsuited to meet cases of this nature. '
On the other hand as an example of a Civil
injury, pure and simple, we may take an ordinary
case of a breach of contract. 4 borrows money
from B promising to pay within a year. 4 fails =
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~to keep his promise. This gives rise to a Civil
injury for which B can obtain adequate compen-
sation in a Civil action.- Although it may be said
that 4’s action is also injurious to Society at large
a8 getting a bad example, which, if generally follow-
.ed, may become a matter of public concemn, but in

vast majority of such cases the breach of promise

by the debtor would be found to be due to his in-
ability to pay and would not be attributable o

any evil intent. It would be wrong to treat such

an act as a orime, because, in the first place, money
compensation is an adequate remedy which will
fully indemnify the individual wronged, and the

‘costs generally allowed against the unsuccessful

party in a Civil action will cause sufficient pain
to deter 4 from making such a breach in the future
af he. can help it, There may, however, be cases
of mere Civil injury, which it may be necessary
to punish as & Crime, either .because the incon-
venience oaused is 50 great that money compen-
sation is not adequste, or if adequate is obtainabie
under conditions so harassing as to be prohibitive,
or because the chances_of -detection are so small

that unless punished as a Crime great many others

may be tempted to act in the same way and take
the risk, or because the evil has become 80 wide-
spread as to become a matter of public concern.
" You will find in Sections 490, 491 and 492 of the
Indian Penal Code, examples of Crimes which in
reality are mere instances of breach of contract.
The principles, which I have tried o deduce from
the usual classification of wrongs inte Crimes and
Civil injuries, aze not, however, of uaiversal appli-
cation and exceptions will perhaps readily ocour to

~ INTRODUCTION. . 13

It may alsa be pointed out that “ the penal law
of ancient communities is not the law of Crimes ;
it is the law of Wrongs. - The person ln]umd pro- -
ceeds against the wrong-doer by an ordinary
Civil action and recovers compensation in the shape
oi.money damages if he succeeds.” (.In the passage
I have quoted the word ‘ wrang' 1s.used in -1’53
technical legal sense in which it is equivalent with
tort, but I have, in these lectures, used the expres-
sion in a broader sense.) In support of this view
we may cite the ancient practice of c:?mpoundl{lg
murder by payment of ¢ blood-money ” to the heirs

- of the person killed. In Muhammadan countries in

which the Muhammadan law ia strictly followed
even now a homicide may be purged by payment
‘of ‘ blood-money * to the relations qf the deceased
provided they agree. ' -
The idea that all Crimes are wrongs a,ga.ms.;t_
the State or aggregate community, and that _-11; is
the proper function of the State to pursue Crimes
without reference to the person wronged, isa c?n-
ception of comparatively modern gr?wth and Wlt.h
reference to modern criminal junsg.a_l_'udence-, it
would be perfectly correct to say that in all serious
offences 1t is the State that prosecutes t_‘h_e: oﬂen(}er
irrespective of the wishes of the indwldua.l_ in-
jm:ed and is also entitled to drop the prosecution
at its will. Upon an examination of the Code
of Orimina! Procedure, you will observe that the
proportion of compoundable offences, to thoge
that are non—c.ompgundable, 1s _‘ter?' smali, and |
the right of ‘ compounding ’'is hja.z}teclg to com-
paratively minor offences in which .1nd1v1dual
injury is more largely involved. (8. 345 Cr. P. C)
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EssENTIALS OF A ORIME.

Havmg tried to explain the prmclpal pomts of
difference between a Civil injury and a Crime, 1

- shall now proceed to deal with the elements neces-

sary to constitute a Crime. © The following elements
must be present in every Crime :-—

(1) A human being under a legal obligation
to act in a particular way and a fit
subject for the infliction of a.ppro-
priate punishment ;

(2) An evil intent on the pa.ri; of such &

human being ;
(3) An act committed or omitted in further—
ance of such an intent ;

(4) Aninjury to another human being or |

to Society at large by such act,

Examples are not wanting in old legal institu-
‘tions of punishment inflicted on animals for injury
done. This is by no means to be wondered. . Cri-
minal law in its earlier stages was largely dominated

" by the idea of retribution. This was in accordanice

with human nature. When a child falls on the
ground, and hurts itgelf, you often kick the ground
to console it. Its sentiments of vengeance is

thereby satisfied. The feeling is not wholly con-

fined to children. The story of Llewelyn and his

“dogisaninstance in point. In that stage of develop-

p&ent when Society has not taken away from the
individual the right to punish injuries done to him-

- self, punishment will not be, from the very nature

of things, always confined to human beings. - There
Wlu also be a stage when Society has just stepped
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into the place of the individual, when it will do for

the individual what the individual was doing for

" himself, and we read of laws for the punishment -

of animals and even of inanimate things.

We read of Jewish laws in which Moses gave the
command ‘“ If an ox gore a man or a woman that
they die, then the ox shall be surely stoned and
his flesh shall not be eaten ; but the owner of the
ox shall be quit.” The medlaw_al lawgivers of

- Rurope carried these commands into laws and
~ administeced them with all the ceremonials of a

modern Law Court. The following few instances-

_taken from Baring Gould’s Curiosities of olden

Times might interest the student of legal history :—

“ A bull has caused the death of a man, the
. brute is seized and imprisoned ; a lawyer is
appointed to plead for the criminal, another
is counsel for the prosecution, witnesses are
bound over, the case is heard, sentence s
given by the judge declaring the bull guilty
of deliberate and wilful murder and accord-
ingly it must suffer the penalty of hanging
or burning.’
 The first time an ass is found in a cultivated
field not belongmg to its master, one of its
ears is cropped. If it commits the same
offence again, it loses the second ear.’

Here are afew concrete instances with dates. :—

“ AD 1266.—A pig was burned near Pans
" for having devouted a child.
“ AD. 1386.—A judge condemned a sow to

Bar
Goul
tCuarin:
of ol
Timee,

Pbe mutilated in its legs and head a-_nd then
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to be hung, for having Ia.cerabad ang -

kicked a ohild. It was executed in the

Square, dressed in man’s clothes, "
* A.D. 1389.—A horse was tried at Dijon on

information given by Magistrates of Mont-

bar and condemned to death for having
kicked a man.”

Even an appeal on behalf of the delinquent

beast was not an uneommon thing in these days. -
In Athens an axe or stone that killed any one .

“by _a.f:cident wa3s cast be_yond the border, and the
English law was only repealed in comparatively

recent years (1846) 9 & 10 Vict., ©. 62, which made

a cart-wheel, a tree or a beast, that killed a ;
: _ 3, that killed a
forfeit to the State for the benefit of the poorl.mm
_ Inthe course of development of legal and juris-
tic ideas these primitive methods have disappeared

Even now vicious animals are destroyed, but the

actfion is preventive and not punitive. When an
an‘lma._l causes an injury we hold the owner of the
atumal respopsible civilly or criminally for such
ojury. The punishment is not for what the animal

- has done, but for the omission on the part of the

owner to take proper care of his
thereby to pmﬁenliemjschief to :)}:i'll;rz.mperty -
f& human being ‘ under a legal obligation to
act " and ‘ capable of being punished * would by
_the ﬁrsb restriction, exclude an outlaw who is pl;.céd
o_utmd-e the protection and restrietioln. 6f' ..Ia.w.
Hf?pplly outlawry as an institution has ceased to
exist. The second restrictian excludes corpora-
tmns.irom the operation of the Criminal law
You may punish individuala forming the oo'rporatim;
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but that is a different matter. A corporation
as such has neither a ‘soul to. be damned nor
a body to be kicked.” A corporation may, however,
be punished, for guasi-criminal acts, with a fine,
These are more of the nature of Civil wrongs but
classified as Crimes on grounds of policy, To
meef these exceptions I have used the expression
“a@ fit subject for the infliction of appropriate
punishment.” 1 shall deal with this subject more
fully later on. .

The next and by far the most impo‘r'sant essen-
tial of a Crime is mens rea or a criminal design.

In dealing with the difference between a Civil
injury and a Crime I have just touched upon this
point, but it deserves to be treated at great detail
as it really is the corner stone of the whole Criminal
Jurisprudence. Austin quoting -from Feurbach
says, *“ the application of a Criminal law supposes |
that the will of the party was determined positively
or negatively ; that this determination was the ..
cause of a criminal fact. The reference of the
fact as effect, to the determination of the will as
cause, settles and fixes the legal character of the
latter.” Actus mon facit rewm wisi mens sit rew
(the act itself does not make a man guilty unless
his intentions were so) is a well-known legal maxim *
from which follows the other proposition acfus.
e invito factus non set meus actus (an act done
by me against my will is not my act). It is this
requisite of a Crime that introduces the question
of will, intention, motive, malice and varous
other states of mind. It also brings in questions
of compulsion, mistake, insanity, drunkenngss,
infancy, idiocy and other conditions of mind

B _ _ : _
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precluding imputability or what is. more con:uhoﬁly o

called criminal responsibility and which you-will
find are provided for in Chapter IV of the ‘Indian
Penal Code..

When you have got a human bemg and an’
evil intent, these. two are not sufficient to consti- -

tute a Crime. The law does not punish a mere
criminal intent. “ The thought of man, ™ said
Brian, C.J., *“ is not triable, for the Dévil himself

knoweth not the thought of man.” The criminal

_intent must manifest itself in some voluntary
act or omission. An omission to be punishable
must be in breach of a legal duty. _

If one allows his wife or young children to die
of starvation he commits a crime, because the law
casts on individuals the obligation to maintain
their wives and young children.

If you examine omissions that are not pumsh- '

able and those that are, you will, T am sure, be
startled at what you would consider a great ano-
maly. It seems to me that jurists and lawyers
have taken an unduly restricted view of our duty
to our fellowmen.

' Your neighbour, for instance, is dying of starv-
ation. Your granary is full. There is no law
that requires you to help him out of your plenty.

You are standing on the bank of a tank. A wo- |

“ man is filling her pitcher. AN on a sudden she

gets an epileptic fit. You may, with a clean legal -

~conscience, allow her to die. You need not raise
your little finger to save her.

' With the growth of humanitarian ideas the con-

ception of one’s duty to others will, I am sure,
gradually expand. Baadi, the great Persian poet,

LS
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gave vent to his conceptmn in the following
words :—
. “If you see a blind man proceeding towards.
a well,
If you are silent you commit a crime.”

This was in the 13th century, and we musi:
confess that we have moved rather slowly in this
direction since. The world has become old and.
the answer is still the same—"“ Am I my brothers’
keeper ¢’

Given, a human being, an evil intent and an
act in furtherance of such intent you. require an

injury to another human being or to Society at

large of the nature I have already discussed, to
complete a criminal offence. : )
When' an offence is committed it leads to the

“arrest of the offender, his trial and vitimate punish-

ment. What acts constitute an offence and their

appropriate punishment are matters dealt with in |
the substantive penal law, the trial and the deter-

mination of pumshment in any particular case are

matters copcerning the law of Procedure. The
principles of the law of Crimes mainly arise in con- .
nection with the substantive law. The substan-
tive law of Crimes in India-is to be found in the
Indian Penal Code and the lJaw of Procedure, in the
Criminal Procedure Code-and in the Evidence Act.
There are some special laws which I need not
notice here. For the sake of brevity I shall here-

" after refer-to the Indian Penal Code simply as the

Code,
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LECTURE II.

I. CaraciTY TO coMMIT CRIMES.

I have told you in my introductory lectire

that for a crime you first require a huran being
under a legal obligation to actin a particular way,
a fit subject for the infliction of appropriate
punishment. I have also told you that the last
restriction |would exclude corporations. They
would also be excluded by the condition that
mens rea is essential to constitute a crime. The

question of the capacity of & corporation o

commit & crime and its lability to be punished
for a criminal act may be conveniently discussed
at this stage. The liability of individual members

of a corporate body to be punished for individual

part taken in committing an offence is - quite

corporation cannot be guilty of a crime, because
in the first place a corporation as such cannot
have a gpilty mind. You cannot attribiite
malice to a body corporate. There is also the
further difficulty that imprisonment which is
the ordinary punishment for a crime cannot
be enforced against a corporation. Tt would be
atrocious to send a man to jail because he was
the member of a corporate body which by majority
did a criminal act, although possibly that parti-
cular member may have disapproved of the action.

- There are, however, a large class of cases partak-

Quasi-
Criminal

ing more of the nature of mere civil injury, which -
for reasons of policy and administrative conve-

nience have been classed as offences and singled
out for punishment. These are cases where cer-
tain acts are absolutely forbidden whether done _
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with good or evil intention, and cases where the

wrong is not sufficiently serious to call for

imprisonment or any other kind of corporal punish-
ment. ' -

The Code does not define a *“ Corporation,” but
only lays down that the word ‘ person’ includes
any company or association or body of persons
whether incorporated or not (Section 11).- A

corporation is an artificial or juridical person .

established for preserving in perpetual succession
certain rights which if conferred on natural
person only would fail in process of time. It is

composed of individuals united under a common

name the members of which succeed each other, so
that the body continues to be the same notwith-
standing the change of the individuals who com-
pose it, and is for certain purposes considered a

Corporai
defined.

natural person. A corporation viewed in reference

to its capacity for crime is a collection of persons
or a single individual endowed by law with a
separate existence as an artificial being.

When I say that a corporation cannot have a
mens rea I do not mean to suggest that individual
members- of a corporation cannof entertain a

criminal intent, but that only makes its individual -

members.indigtable.

From what I have stated above regarding the
non-existence of mens rea, it follows that a cor-
poration as such could mot be guilty of treason
or of felony or of perjury or offence against the
person or of riot or malicious wrong. In an
American case, Weston, .C.J., stated the law
thus: ‘A corporation is created by law for cer-
tain beneficial purposes. It can neither commit

Cann:
¢omm
treason
felony.

a crime nor misdemeanour by any positive or
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affirmative act, or incite others to do so, as a cor-
. poration. While assembled at a corporate
meeting, a majority may by vote, entered upon
their records, require an agent to commit a battery ;

but if he does, it cannot be regarded as s

corporate act for which the corporation can be
indicted. Tt would be stepping aside altogether

from their corporeal powers. If indictable as a

corporation for an offence thus indicated by them,
the innocent dissenting minority would- become
equally amenable to punishment with the guilty
majority. Such only as take part in the measure

- should be prosecuted either as principals, or as
aiding and abetting, or procuring an offence to be -

committed, according to its character or magni-
tude” In an annonymous case Lord Holt. is
reported to have laid down generally that a cor-

~ poration as such is not indictable at all. There
are, however, modern cases which go to negative -

the propositien so broadly laid down and as I have

stated before there are quasi-criminal offerices the

‘essence of which is not the existence of a criminal
intent as the existence of an injury to the public

or individual. Generally it may be stated that
‘where an offence is punishable by imprisonment

or corporal punishment you cannot hold a cor-

~ poration liable for such an offence. It is obvious

that you can neither hang nor imprison nor
transport nor whip nor send to reformatory, a

corporation. You may only punish a corporation
bylevyinga fine. Itmaybe urged that where an
offence can be punished at the option of the Court
by fine only, the mere existence of a power to punish

- otherwise than by -infliction of a fine, should not
- makeit _J_mpossi_b}e_t_o___pumsh a cqrporat_lon 11_1._ such
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cases. It may be answered as to this argument

that the existence of power to imprison fmplies a

capacity. in the offender to suffer imprisonment.

" The matter, -however, may be based on a

broader principle, namely, that where an offence

s pumsha.ble by imprisonment it is an indication

that it is strictly a criminal offence. Generally
offences punishable with imprisonment involve
a mens rea. The offences of which a corporation

"may be indicted are genera]ly offences against

mumclpa.l laws or offences of a quasi-criminal
nature not involving mens rea. In-such cases
very often penalty is inflicted not by way of punish-

- ment but by way of compensation for the breach

of a duty imposed by a statute. It has been held,

for instance, that indictment will lie against a cor-
poratmn for not  repairing a read, a bridge, or
a wharf, where by statute or prescnptlon it is
bound so to do, or for disobedience to an order of
Justices for the construction of works in pursuance
of a statute. In England in B. vs. Great North of

- England Railway (9 Q.B., p. 315), it was ruled

that an indictment lay at ¢common law agalnst an
incorporated Railway Company for cutting through
and obstructing & hlgh way in a manner not con-
formable to the powers conferred on it by Acts,

It was at one time thought that a corpora.tlon -

is indictable only for non-feasance but is not in-
dictable for mere misfeasance. The case men-

tioned above overthrows the distinction, and it

seems now to be settled that a charge of t;ea:.p_ass
or of a nuisance would lie against a corporation.

' 1t was-held in a number of English cases that
a corporation aggregate may be indicted by their

Non-fear
and Mie-
foasance

Later ce

.corporate name for breaches of pubhc duty o
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whether in the nature of non-feasance, such as the
non-repair of hlghwa,ys or bridges, which it is their
duty to repair, or of misfeasance, such as the ob-
struction of a highway in a manner not authorised

by the Act of Parliament. A corporation may

also be indicted by its corporate name and fined
for a libel published by its orders.

I shall now draw your attention to some of
the more important English cases bearing on this
. point :— ' : | :

(1) In Reg. vs.. Birmingham and Glovcester
Railway Company (1842, 3 Q.B., p. 223), the indict-
ment was for disobedience of an order of Justices
whereby the defendants were directed to make
certain arches pursuant to certain provisions con-
tained in the statute ; it was argued op the author-
ity of a dictum of Lord Holt in an annonymous
case (12 Mod. p. 559), that a corporation is not
indictable but the particular members of it are.
Patterson J. reviewed the earlier ea.sgs and held
that a corporation may be indicted for breach of a
duty imposed upon it by law, though not for a
felony, or for crimes involving personal violence,
as for riots or assaults. Reference was made to
Reg. vs. Gardner (1 Cowp. 79), in which an objec-
tion that a corporation could not be rated to the
poor, because the remedy by imprisonment upon
failure of distress was impossible, was considered

by the Court to be of no weight, though it was

conceded that there might be some difficulty in
enforcmg the remedy. -1t was pointed out that the
proper mode of proceeding against a corporatlon to
enforce the remedy by indictment, is by d,latress
'mﬁmte to compel appearance
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(2) In Reg. vs. The Great North of England
Railway Company (1846, 9 Q.B., p. 315-5), the
defendant company was charged with having cut
through a carriage road with the railway, and of
having carried the road ‘over the railway by a
bridge not satisfying the statutory provisions.
Here again it was argued on the dictum of Holt,
C.J., that a corporation was not mdlctable The
pomts urged were—

(@) that a corporation may be indicted for
a non-feasance but not for a misfeas-
ance ;

(b) that the remedy against a corporation
was unnecessary as individual members
of it could be made ligbie.

On the first point Lord Denman, C.J., in deliver-
ing the judgment of the Court, observed—

“ The question is, whether an indictment will
lie at common law against a corporation for mis-
feasance, it being admitted, in conformity with
undisputed decisions, that an indictment may be
maintained against a corporation for non-feasance.

~ All the preliminary difficulties, as to the service

and execution of processes, the mode of appearing
and pleading, and enforcing judgment, are by
this admission swept away. But the argument
is, that for a wrongful act a corporation is
not amenable to an indictment, though for a

* wrongful omission it undoubtedly is ; assuming in

the first place, that there is a plain and qb_v_ioﬁs
distinction between the two species of offence.
No assumption can be more unfounded. Many
oceurrences - may be easily conceived, full of
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annoyance; and danger to the public, and involv-
ing blame in some individual or some corporation,
of which the most acute person could not clearly
-define the cause, or ascribe them with more cor

rectness tomere negligence in providing safeguards
or to.an act rendered improper by nothing but the
want of safeguards. If 4 is authorised to make a
bridge with parapets, but malkes it without them,

does the offence consist in the construction of the
unsecured bridge, or in the neglect to secure it ?

But, if the distinction were always easily dis- -

coverable, why should a corporation be liable for
the one species of offence and not for the other ?

The startling incongruity of allowing the exemp-

tion is one strong argument against it. The law
18 often entangled in technical embarrassments ;
but there is none here. It is as easy to charge one

person, or a body corporate, with erecting a bar -

- across a public road as with. the non-repair of it ;
and they may as well be compelled to pay a ﬁne
for the act as for the omission.” .

Regarding the case of R. vs. B@mmgkam and
Gloucester Raslway - Company, the le@med Judge
pointed out that though that was a case of non-
feasance only, the Court did not intend to lay.down
that non-feasance was the only dlsobedlence to the

law for which 8 corporation was pumshable by -

indictment.

With reference to the second contention that
‘this remedy is not reqmred because - the indi-
viduals ‘who ‘concur ‘in voting the order, or-in
executing the work, may be made answerable for it
by . .¢riminal . proceedings, the - learned - J udge

pomted ont: mth great force that <the pu'bhc would _
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know nothing of the former; and the latter, if
they can be identified, are commonly persons of
the lowest rank, wholly incompetent to make any
reparation for the injury, and that thgrefor.e there
would be no effectnal means of checking an
oppressive exercise of power for the purpose of
gain, except the remedy by an md.lctment agamst
those who truly commit it.” -

(3) - In Pharmaceuiical Society vs. London and

- Provincial Supply Association (5 App. Cas., 857)

the offence charged was that of keeping an open
ghop for the sale of poisons against the terms of
the statute which prohibited the exposure for .sa,le
of medical poisons except by properly qualified
* persons” The shop belonged to the defendant
corporation. The principal share-holder was not
a person holding a certificate, andj_therefo're' pot a
person authorised .to _exercise the bumpess of
pha;rméceutical chemists. -The actual sale was,
however, conducted by a duly registered pharma-
ceutical chemist. This, it was contended, did not
affect the case, the offence charged being that of
keeping ap open shop for the sale of pmsons and
it was argued that the corporation was a person
within the meaning of the statute. The case came
ultimately .before the Houge of Lords, and 1t wa.is
there laid down that whether the word ° person
used in a statute included a corporation or not
depended upon the context and the subject-matter,

* and that having regard to the aims and objects of

that pa.rtmular statute, it must be held that the
word, © person ’ was not meant to inclide an arti-
ficial person. Judgment was accordingly entered

‘against the plamtlﬁ_ ‘In such a qut?stxon of



- 28 " dﬁ-mm'?.: To coMMIT CRIMES,

) _cbnstmction,’_’ sald - Lord Selb;ar_ne, ‘. it does

seem to me to be best to remember the Principle,

that the liberty of the subject ought not to be held

to be abridged any further than the words of the
_sta-tute, considered - with a prdpei' rega.fd- to its
objects, may require.” This was. subsequently
matde clear and in Section 2 of the Interpretation
Act of 1889 (52 and 53 Viet., C. 63) it .was

laid down that in the construction of every enact- :

- ment relating to an offence punishable on indict-
: ‘ment ‘0r O summary conviction, the expreséién
Person * - shall, unless ‘the contrary intention
appears, include a body corporate. No such
saving words are used in Section 11 of the Indian
Penal Code, but I apprehend that in. con.stming'

the various sections of the Indian Penal Code

the principle of interpretation laid down by Lord:
Selborne would be followed.. =~ =~ n
- (4) Inthe case of R..vs. Tyler (1891, 2 Q.B.

P- 588) Lord. Justice Bowén gave strgng 'reasom,;
for oveFruI_ing the contention' that no criminal
proceedings can be taken against a company. He
‘thought it was contrary to sound sense and reason
that such a technical objection should succeed.
“ Where, for instance,” said the learned Judge;

- * @ statute creates a duty upon individual persons,

it would be a strange result if the duty. could be |

ev?.ded by those persons forming themselves into
& ]oini:, stock company. The point becomes still
more ncapable of argument where the statute
prescribes the duty in the company itself.. How
can -disobedience to the enactment by the com—

- pany be otherwise dealt with ¢ The directors or.
- -officors'of the company, who are really responaible
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for the neglect of the cor'npai]y_ to comply with the
statutory requirements, might not be struck at

by the statute, and. there would be no way of -

enforcing the law against a disobedient company,
unless there were in such cases a remedy by way
of indictment. It may, therefore, I think, be
‘taken that where a duty is imposed upon a com-
‘pany in such a way that a breach of the duty
amounts to a disobedience of the law, then, if
there is nothing in the statute either expreasly or
impliedly to the contrary, a breach of the statute -
is an offence which can be visited upon the com-
pany by means of an indictment.” In support
of his views the Jearned Judge relied on the ruling
of Patterson J. in R.vs. Birmingham and Gloucester

" Railway Company, but as regards the dictum in

that case that the liability in the case of a corpo-
ration was limited to cases of non-feasance only,

the learned Judge preferred to follow the decision

in R. vs. Great North of England Railway Company,

to which I have already referred.

The learned Judge also ‘referred to the ruling

of Cockburn, C.J., in Pharmaceutical Society™ vs.

London and Provincial Supply Association (5 App.

- Cas., 857)’, where it was pointed out that

. although a corporation cannot be indicted for

treason or felony, it was established by the case of
Reg. vs. Birmingham and Gloucester Raihoay
Company, that an incorporated company might be

" indicted for non-feasance in omitting to perform a

duty imposed by the statute—such as that of mak-
ing arches to connect lands severed by the defend-
ants’ railway. It wis also pointed out in the same
case that Reg. vs. Great North of England Razkmy
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Company, was an authority for holding that an
incorporated company. could be indicted for mis-

feasance—as in cutting through and obstructing -

a highway, though they could not be indicted
‘for treason or felony, or offences against the
person. Upon a review of all the previous cases

the learned J udge'bhough_t it was sound common

sense and good law that in the ordinary ocase
of a duty imposed by statute, if the breach of

the statute is a disobedience to the law punish-

able in the case of a private person by indict-
ment, the offending corporation cannot escape
from the consequences which would follow in the
case of an individual by showing that they are a
corporatlon

{5} The next case of 1mporta.nce is that of

Pearks, Gauston and Tee, Lid., vs. Southern

Counties Dairies Oompany, Led. (1902, 2. E.B.,
page 1).

- The prosecution was : aga.mst a ]omt stock -

company under The Sale of Food and Drugs Act,
1875.. Section” 6 of that Act makes it an offence
for -any person to sell to the prejudice of the
purchasers any article of food or any drug which is
not of the nature substance and quality of the

article demanded by such purchaser, under a penalty

not exceeding £20. Channel J. said—" By the
general “principles of criminal law, if a matter is-

‘made a criminal offence, i is essential that there .
should be something -in the nature of mens req, - |

and therefore, in ordinary cases, corporation: can-
not be guilty of a criminal oﬁence NOT can a master
be liable criminslly for an offence Gommitted by
. b;s smanta But thare are exceptmns ‘to thls
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rule in the case of quasi-cTiminal offences, as they
may be termed, that is to say, where certain acts
are forbidden by law. under a penalty, possxbly
even under a personal penalty, such as imprison-

ment, at any rate in default of pa.yment of a fine, .

and the reason for this is, that the legislature has
thought it so impbrtant to prevent the particular
act from being committed that it absolutely for-
bids it to be done ; and if it is done the offender is
liable to a penalty wh_ether he had any mens rea

or not, and whether or not he intended to commit

a breach of the law. Where the act is of this
character then the master, who, in fact, has done
the forbidden- thing through his servant, is res-
ponsible and is liable to a penalty. There is'no

- reason why he should not be, because the very

object of the legislature was to -forbid the thing
absolutely. Tt seems to me that exactly the same
principle applies in the case of a corporation. If
it does the act which is forbidden it is liable.
Therefore, when a question arises, as in the pre-
sent case, one has to consider whether the matter-
is one which is absolutely forbidden, or whether
it is simply a new offence which has been created

to which the ordmary prmclple as to mens rea

applies.”
The right of a corporatlon to maintain -an
action for libel was discussed in Sowuth Hethtm

Coal Co., Ltd., vs. North-Eastern New Association,

Lid. (1 Q.B., 1894, p. 133): The case is of import-

Right to
maintain
action. .

ance as a libel gives rise both to Civil and Criminal -

action. It was there contended inter alia that
no action would lie by the 'plaintiffs  who
were a eorporation, With " reference _to\ this



Action for
libel.
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objection Lopez 1.J., laid down the law as

~ follows +—

" With regard to the first point I am of opinion
that, although a corporation cannot maintain
an action for libel in respect of anything reflecting
upon them personally, yet they can maintain an
action for a libel reflecting on the management of
their trade or business, and this without alleging
or proving special damage. The words com-

plained of, in order to entitle.a corporation or com- -
pany to sue for libel or slander, must injuriously

affect the corporation or company as distinct
from the individuals who compose it. A corpora-
tion or company could not sue in respect ofa charge

of murder, or incest, or adultery, because it could -

not commit these crimes. Nor could it sue in
respect of a charge of corruption or of an assault,

~ because a corporation cannot be guilty of corrup-

tion or of an assault, although the individuals
composing it may be. The words complained of
must attack the corporatlon OT company in the
method of conducting its affairs, must accuse it
of fraud or mismanagement, or must attack its
financial position.” Pollock, C.B., in Metro-
polutan  Saloon Omnibus Co. vs. Howkins, said
‘that a corporation at common law can sue in
respect_of a libel, there is no doubt. * 1t would be
monstrous if a corporation could maintain no action

“for slander of title through which they lost a great
~ deal of money. It could not sue in respect of an

imputation of murder, or incest, or adultery, be-
cause -it could not commit those crimes. Nor
could it sue in respect of a charge of con'uption,
although the individuals composing it may. But
it Would be very odd ifa coryorataon ha,d, no means
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of protecting itself against wrong; and, if its
property is injured by slander, it has no means of
of redress except by action.” Onses of thig nature
are expressly provided for in Expl. 2 of Section 499

of the Code which lays down that it may amount

to defamation to make an imputation concerning
a company -or an association or collection of
persons asssuch.

. IL Aors—OMISSIONS.

Every movement of our body is an act. The
striking of a blow is an act. The winking of the

‘eye is sn act. A mere expression of the face is
“an act. '

“ An action,” sﬁys Sir Fitz._ James Stephen,

“is a motion or more commonly a group of

related motions of different parts of the body.
Actions may be either involuntary or voluntary,
and an involuntary action may be further sub-
divided é.coording as it is or is not accompanied
by consciousness.’ -

“ Instances of involuntary actions are to be
found not only in such motions as the beating of
the heart and the heaving of the chest but in many
conscious acts—ocoughing for instance, the motions
which & man ‘makes to save himself from falling
and an infinite number of others. Many acts
are involuntary and unconscious, though as far

as others are concerned, they have all the effects

of conscious acts, as, for instance, the struggles
of a person in a fit of epilepsy. The classification

¢ Aet®

defined.

Involuntary
actions.

of such actions belongs more properly to physiology - |

n to law. For legal purposes it is enough
1!0 say that no involuntary action, whatever eﬁect



Voluntary
action de-
fined.

‘Mercier’'s
eritieisrn.
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it may produce, amounts to a crime by the law

of England. I do not know indeed that it has
ever been suggested that a person who in his sleep
set fire to a house or caused the death of another

- would be guilty of arson or murder.”

“Such being the nature of an act_ion,'” con-

tinues the learned author, ** a voluntary action 18

a motion or group of motions accompanied or

preceded by volition and directed towards some

object.”

Mr. Mercier, in his work on criminal res-
ponsibility, criticises this definition at some
length.

He thinks that the notion of a vohmtary act is
unduly restricted, if it is held of necessity to in-

clude movement. “ If a lady is coming out of a.
door as I am going along a corridor, and I stop to -

allow her to pass ; the arrest of my movement is
as much a voluntary act'as is the movement by
which 1 start to continue my journey: In cus-
tomary phrase, the arrest of my movement would

.be called act of ordinary courtesy, and in this
' case the custom would, I think, be correet. I

take a piece of cabbage on my fork, and as I am
conveying it to my mouth, I see a-caterpillar on
it, and arrest the movement. The arrest of the
movement is a voluntary act, as much as the

- movement itgelf. My neighbour at the table

~ agks me :

‘ What are you doing that for 2> The
form of his question is correct. In ‘arresting the

movement I do something. In other words,
0‘!‘, L] . .

.The criticism so far seems plausible, but is -
'_certmnly not unanswerable. Arrest and sup-
"Pression of - moveinent- themselves lnvolve some

e A
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counter movements, perhaps too quick to be
noticed by others, or even for the actor to be.con-
scious of, which bring about a cessation of move-
ment and are in this way included in the definition
of Sir Fitz James Stephen. TIn sach cases like
the driver of a railway engine we apply the brake
to bring about the result. Arrest and suppression
of movement are clearly distinguishable from
mere abstention or cessation of movement. The

learned author’s srguments are largely based on

naccuracy of language which so often deceives
us. ' ‘

Mr. Mercier would include an intentional abs-
tention from movement in the definition of a
voluntary act. ‘ When a person,” says he,
order to commit suicide stands in front of an ad-
vancing train he executes a voluntary act by
merely standing and abstaining from movement.”
It is hardly necessary to have recourse to such

B

special pleading. We may either hold the man

responsible for going and staying at such a place of
danger or on the impossible assumption that he
was forcibly taken there, and all he did was not to

. move out of the place, we may punish him, not for

the act but for the Omission, for the protection of -

one’s own life is a legal duty.

The Indian Penal Code recognises this dis-
tinction between acts and omissions, -but wisely
refrains from defining either.

Indian
Fenasl Code

I say “ wisely,” for an attempt to. define mth

scientific precision elementary ideas often lead to
failure, and what is still worse, to confusion. .

In distinguishing between an act and an omis-
sion you must not lay too much stress upon mere

Act apd
omisgion di
tingaished,
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forms of expressions commonly used. We often
say * you acted: wisely in not going out.” As a
matter of fact * not going out ’ was not an act but
an omission. When we say of a jailor that he
starves his prisoners, we apparently charge him
with a positive act, but in reality we attribute to
him a mere omission to supply food.

I do not think it necessary to dwell at greater
length wpon the meaning of an act, as I think,
every one has a pretty accurate idea of what an
act is, and these metaphysical discussions only
serve to introduce doubts and difficulties which,
but for these discussions, would perbaps not: arise
at all.

You will observe that in every language act's
- are often taken along with their consequences and
‘given a separate name. I take up a loaded gun

~ and pull the trigger which causes an explosion—1I

.fire. The explosion smpels the bullet-—1 shooé.
The bullet comes in contact with another’s body
and causes loss of life—1 kill. These different
names are given to the same act but with refer.nce
to different consequences. This process enables

~ us to express a number of ideas in a single word
‘and tends to brevity of language.

An omission is the negation of an act. Con-
sequences are referable to an act as result of
universal human experience. Apart from the
debated question as to whether beyond the
invariable sequence, there is any causal connection
between an act and what we.call its conse-
quences, as a matter of fact, we do, in our minds,
believe in the existence of such a connection and

o a.ot on such a behef and ali laws are ba.sed upon
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that conception. The same thing cannot be said
of omissions, When & jailor omits to supply his -
prisoners with food and the prisoners.die of starva-
tion, the jailor does no more cause death than the
person who sees a blind man proceeding towards a
precipice and does nothing to warnhim. Noris the
case different from that of a surgeon who omits
to apply a bandage to a bleeding man whe diesin -
consequence, Strictly speaking it cannot be
said in either of the last two cases that omission
to warn or to apply a bandage was the cause of
death. The more correct view of the matter
seems to be this: that death could have been
prevented and was not. You will, however,

find, on an examination of the Indian
Penal Code, that causing. of a consequence

has been sometimes loosely attributed to
omissions, where what really took - place was
abstention from prevention of such a conse-
- gquence. | ' o

An_ omisgion to be punishable must be an il-
legal omission or one in breack of a legal duty.
This principle is incorporated in Section 32 of the
‘Indian Penal Code which provides that in every
‘part of the Code, except where a contrary inten-
tion appears from the context, words, which
refer to acts done extend also to - illegal
omission.
~ The word “ Illegal ? i apphcable to every-
thing which is an offence or which is prohibited by
law, or which furnishes ground for a civil action :
and a person is said to be “legally bound to
do ” whatever it is 11169;31 in h1m to omJt
(Section 43)
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Megal I shall now explain what are sllegal omissions
or omissions in breach of a legal duty by a few
familiar instances— -

(@) A jailor starves to death the prisoners-

in his charge. He is guilty of
* murder.
(b) A physician in charge of a hospital omits
to prescribe for a patient in his ward.
The physician is responsible for the
consequence of his omission.

(¢} Astation master omits to putup a danger .

signal with the intention of. bringing

about a collision in order that it may

lead to loss of human life. The other

necessary elements of Section 299,

Indian Penal Code, being present, he is
_ guilty of murder.

Legsl duty.  The important question, to ask in connection

with omissoions, is what are sllegal omissions, or

omissions in breach of a legal duty. Now a
legal duty may be contractusl, it may be statu-

tary or it may be founded on rules of justice,

equity and good eonscience. .
laws ™  In India we have a large body of what are

Modus and “called personal laws. But the personal law of the

uns in Indis. Hindus and Muhammadans are not administered
by the British Courts, except in matters relating
to succession, inheritance, marriage, or caste or -
any religious usage or institution and even then
in the absence of any legislative enactment aboligh.
ing or alferingit. In other matters the personal
law of the parties is administered under similar

. condittons enly in so far as it is consistent ‘with -
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Justice, equity and good conscitnce. A question
may arise as to what extent criminal law will re-

~cognize the personal law of an accused person to

determine his legal obligations. Such recognition
would lead to anomalies and undesirable ' con-
sequences. There would be, to a dangerous extent, -
an element of uncertainty which cannot be over-
looked. The rules of equity, to which, as I
have said, such law must conform, are said to
“ vary with the length of the Lord Chancellor’s
foot.” Should criminal responsibility be judged
by such an uncertain standard ? To illustrate
the above I may refer to the provision of the
Muhammadan law which throws upon a rich
relation the obligation to maintain a poor and
helpless kinsman. I have never heard it sug-
gested that an omission to supply maintenance
in such a case 1s to be considered an illegal omis-
gion. In fact the Muhammadan law -1 this

. Tespect is not binding even on the Muham-

madans, We cannot, however, altogether avoid
reference to personal law in framing a Code of
Pensl Laws for in certain matters rights are
regulated by the personal law of the parties
The Chapter dealing with offences relating to
marriage will illustrate this. Marriage, though
giving rise to numerous rights and obliga-
tions of a purely secular character is still

- looked upon by the largest majority of the -
- human race as a guasi-religious  institution. In

numerous other cases also personal law has an
indirect bearing. For instance, in all cases
where & question of title to property is
involved, directly or indirectly, we have often
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to refer to personal law in determining such’ a
question. :

Apart however from personal and statutary
laws - there are obligations which the ~penal
law has to recognise for the well-being of
the human race. The source of this kind of
obligation must be traced to the law that
exists in the breast of the Judges. This law is of
very common application in the pursuit of civil
wrongs and the law of crimes does not eXclude them.
This has been enforced frequently in English and

- American Courts specially in cases of neglect by
mothers to provide suitable food and clothing
for their children, and it has been laid down
that generally in all cases where. a grown

~up person .has taken charge of a human

creature, helpless either from infancy, simplicity,
lunacy or other infirmity, and ‘has been after-
wards guilty of wicked negligence, the law will
not allow -a breach of such obligation. to go
unpunished.. It may be suggested that, in
most of these cases, the obligation arises froﬁ
an implied contract, but this is by ne means

_clear. In English and American Courts the -

~question of illegal omission has been discussed
more frequently in connection with the duty of
parents to their children and also of others on whom
has’ devolved the duty of maintaining weak and
helpless persons. Although these cases would,
more properly, be dealt with in connectao:n with
- offences affecting life, they may be usefully
discussed at this stage in 1]1ustratmg to you_ the
distinction between omissions that are not 1llegal
and those that are, -
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Bishop in his criminal law statés the American

law on the subject in these words :—

“If a man neglects to supply hlS Iegltlmate
child with suitable food and clothing, or suitably
to provide for his apprentice ‘whom he is under a
legal obligation to mainfain, and the Ghlld or ap-
prentice dies of the neglect, be commits & felonious
homicide. But his wife, if she does the'same thing,
even towards her own offspring, does not incur the
guilt : because the law casts the duty of main-
tenance on him alone, not at all on her, who stands
in this respect in no other relation to him than a
mere servant. Again, the law imposes on a man
no duty to maintain his brother. Therefore if
one has abiding in his house a brother who is an
idiot,» and who through his neglect perishes from
want, he is ot in law responsible for the homicide ;
because omission, without a duty, will not create
an indictable offence, yet if, however, voluntarily
he has taken upon himself the obligation to main-
tain the brother, he is.answerable should death
follow from his gross neglect of it, amounting to a
wicked mind.” . _

1 do not, however, think that a mother can
refuse to suckle ‘her new born babe. The Indian
Law at any rate takes very serious view of such
cases, for the preservation of the human race
is still gonsidered ‘to be animportant part of
the policy of the State  in ovety civilized
eountry, _

A number of declded cases both of Engllsh and

- American Courts may be cated in support of these

proposltmns -
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In most systems of law a distinction is made as
regards the liability to maintain a child between the
father and the mother. Under the Muhammadan
law the latter has the right to the cﬁstody of a
chi.ld up to a certain age, but the ]ia_,bilii;y to provide
maintenance is on the father, |

There may, however, be ocases in which a mo-
t‘he-r.by her conduct may have assumed the respon-
sibility of maintaining her child, and in such a case
she cannot plead the absence of a legal dutj. In
R. vs. Nichoilis (13 Cox, C: C., 75), an old woman
was put upon her trial for the manslaughter of her
grandson, an infant of tender years, who was said

to have .died.trom the _neglect of the prisoner to .
supply him with proper nourishment. The woman

was .convicted.

In R. vs. Morley (8 Q. B. D, 871) the prisoner
was one of the ““ peculiar people ” who did not.be-
lieve in doctors for effecting a curé in cases of ill-
ness but only in prayers. and anointment. His
-httle boy of eight years old was known to be suffer-
- ing from confluent small-pox, and yet no. medical
aid was called in and the child died as the post

mortem examination showed—of the disease. If -

thfa' doctor had been sent for at once, the child’s life
o .m1g}.'1t have been saved, but, on the other hand
it mg]?t'not have been ; and there being therefore,
no positive evidence thit the death Waf; caused or
accelerated by the neglect to provide medical aid
or attendance, it was held that the father could not
be properly convicted of manslaughter. ““ Tt is

not enough,” said Lord Coleridge, “ to show neg- -
preserving or pro-

lect -of reasonable means for
longuzg the child’s life; but to convict of
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manslaughter it must be shown that the neglect
had the effect of shortening life. In order to -
sustain conviction affirmative proof is required.”
“Under Section 37 of 31 and 32 Viet,
(. 122, added Stephen J., “1t may be, the
prisoner could have been convicted of neglect of
duty as a parent, but to convict of manslaughter
you must show that he caused death or
acoelerated it.” ' :
In the earlier case of R. vs. Downes (1Q.B.D,
p. 25) where the facts were somewhat similar it was
distinctly shown, and found by the jury that the
child’s death was caused by the neglect to pro- -
vide medical aid, and, therefore, the conviction
of manslaughter was upheld. I agree with my
Lord Coleridge,” said Bramwell, B.,— « as to the
difficulty which would have existed had it not been
for the statute. ‘But the statuteimposes an absolute
duty on parents, whatever their comscientious
scruples may be. The prisoner wilfully—not mali-

" ciously but intentionally—disobeyed the law and

death ensued in consequence. It is, therefore,
manslaughter.” The material words, it may be
mentioned, in Section 37 of 31 and 32 Vict., Cl. 22,
are as follows :—* When any parent shall wiliully
neglect to provide adequate food; clothing, medical
aid or lodging for his child, being in his custody,

" under the age of 14 years, whereby the health of

guch child shall have been or shall be likely to be
seriously injured, he shall be guilty of an offence
punishable on summary conviction.” Thereis no
such statutary provision in India and I hope we -
shall never require it.

In the case of R. vs. Rees a person’s death was
caused by alleged negligence on the part of a
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fireman in charge of & fire escape, who was absent

from his post when the alirn was given. It was
held that “there was not sufficient  connection
- between the alleged neglect of the prisoner and
the cause of death to warrant a conviction.

Vide alio R. vs. Hughes (D and B. 248); R. vs.

Smath (11 Cox. 0. C.210) ; R. vs. Misselbrook (Ses-
sions Paper C. C.' C., July 1878).

In the case of R. vs. Jeffery the prisoner and
deceased were not married but lived tOgether as
man and wife; the woman died through the
alleged neglect of the prisoner. It was held by
Hawkins J. that sufficient legal responsibility was
made ouf, but upon the facts it was for the jury
to say whether in their opinion death was caused
or accelerated by gross and criminal neglect on the
part of the prisoner. _

In the cage of R. vs. Shepherd (L ard C 147) a

gitl of 18 was taken in labour at her step-fa.ther 8
house during his absence.. The mother omitted
to procure for her the assistance of a.midwifé in
consequence of which the girl died. It was held
that the mother was not legally bound to procure
the aid of a midwife, and that she could not be con-
victed of manslaughter for not .doing so. The
case, however, appears to have turned to some
extent on the fact that there was no evidence that
the mother had money enough to pay for a mid-
- wife. - . '
The case of R. v. Curtis (15 Cox C. C., 746)
should be referred to as fegards the respon-
sibility of relieving .officers in refusing medical
agsistance to destlf;ute ‘persons in case of urgent
: ‘neoeﬂ's:ty :
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There are certain omissions for which the Code

specifically provides, e.g— -

(1) Omission to produce documents to public
servant by a person legally bound to
produce. (Sectmn 175). |

(2) Omission fo give nofice of mformatl on when
legally bound to give it. (Sectlon 176)

(3) Omission to assist a pubhc_serva,pt: (Sec-
tion 187). '

(4) Omiission to apprehend on the part of pub-
lic servayt. (Sections 221 and 222).

In other cases the question depends upon the
applicability of Section- 32 a8 explamed by Section

43, _
- On the sub]ect of omissions I may refer you to

the cases of Thornotte Madathel Poker (1886, 1,
Weir 495) and Queen-Empress vs. Lotif Khan (20

~ Bom. 394). Inthe former case it has been held that

the word ‘ omission ’ is used in the sense of inten-
tional non-doing. According to Section 32, the
word ‘ act’ includes intentional deing as well as
intentional non-doing. The omission or neglect
must, it. was said, be such asto have an active effect

" “conducing to the result, as a link, in the chain of

facts from which an intention to bring about the
result may be inferred. :

The latter case is not of much 1mportance as
it only lays down the law in terms of the section.
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I have in my previous lecture discussed the

general .proposition that a crime is an act or an
omission. I have told you that the law does not
punish a mere evil intention or design unaccom-

panied by any overt act in furtherance of such 4

design. This indeed follows from what has been
said before. You must not, however, think that
criminal law only deals with the last proximate
act that actually produces the evil consequence
which determines its penal character. It often
happens that the last proximate act has not been
done or has failed to produce the contemplated
evil consequence. No injury to the individual
may have been caused and yet the act may be
safficiently harmfnl to society by reason of its
close proximity to the contemplated offence to be
classed as a crime. Thus, unlike civil law, crim-
inal law takes notice of attempts to commit punish-
able wrongs and punishes them with more or less
severity according to the nature of the act attempt-
ed. A distinetionis drawn between an aitempt and
a preparation. The relative proximity between the
act done and the evil consequence contemplated,

largely determines the distinction. Whereas an
attempt is punishable, a preparation is not. This ™

distinction is based on sound reason. In the first

 place a preparation, apart from its motive, would

generally be a ha.rmless act. It would be i Jmpos-
mblq in most cases to show that the preparation

was d;reciﬁd to a wrongful end or was done with

INCHOATE CRIMES—-ATTEMPTS, A7

an evil motive or intent, and it is not the policy of
law 6o create offences that in most cases it would

beimpossible to bring home to the culprit or which
may lead to harassment of innocent persons. Be-
sides a mere preparation would not ordinarily

‘affect the sense of security of the individual

intended to be wronged, nor would society be dis-

turbed and its sense of vengeance roused by what

to all outward appearances would be an innocent
act. Take a case of murder.. In many cases there
will be first the stage of contemplation, and I have
told you the law would not punish mere evil
thoughts. Then would-come the stage of pre-
paration. For instance, the procuring of a gun
or other deadly weapon. In most cases you will
not suspect that your neighbour has procured the
gun for any evil purpose, and no one would feel at

. all alarmed or even concerned about it. If such

an act were made punishable, it would be im-
possible in ninety-nine out of hundred cases to
prove that the object of it was murder, On the
other hand, it will be possible to harass a man who
‘has procured a gun for a perfectly legitimate pur-
pose. The acts done up to this stage are not penal.
The case will, however, be different where the man
having procured the gun pursues his enemy with it,
but fails to overtake him or is arrested before he
is able to complete the offence or fires without
effect. These. would clearly be attempts and
obviously none of the considerations which justify
the exclugion of preparations . from ~category of
crimes will apply. :

I have said that a preparation is gemerally not
punished. There are, however, exceptional cases
‘where the contemplated offence may be o grave



43 INCHOATE CRIMES-—ATTEMPTS,

that it would be of the utmost.importance to stop
it ab its earliest stage. Instances of such excep-
tional cases are to be found in Sections 122 and 126,
Indian Penal Code, whereby preparing to wage war
against the Sovereign or to commit depredation on
the territories of any fnendly power are made
punishable, There are also other cases of mere
preparations which are made punishable, although
. the mere gravity of the contemplated offence would
perhapsnot have been considered suffieient to justify
a departure from so well established a doctrine,
_ but for the fact that the preparations are of so
peculiar a nature as to preclude the likelihood of

their being meant for innocent purposes. The

provisions against making or selling or being in
possession of instruments for counterfeiting coing
(Bections 233, 234, 235, Indian Penal Code) are
instances of this kind.

You will also notice that thers are = number
of acts which we have come to regard as substantive
- offences which are in reali ty mere preparations
to commit other offencs. Possession of counter-
- feit coins, false weights and forged documents, ete.,
are nothing but preparations to cheat or comrmt
other offences. The clagsification of these acts
a8 crimes are based on one or other of the consider-
ations I have enumerated above.

"Having considered the matter generally, I shall
- now draw your attention to the difficulties that
have arisen both in this country and in England
in the application of the doctrine to facts of par-
ticular cases. It has. not been always easy in
practice to draw the line between preparations and
attempts. The Indian Penal Code has not defined
~an attempt Tlns is probably due to the fach that
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the word is not used in any technical sense. 'Even
in the matter of differentiation between a- prepar-
ation and an attempt a great deal has been left to
be determined with reference to the general import
of the word. ' '

When-a man merely purchases 1mp1ements of
burglary we never say he attempted to commit
burglary, or when a man proctres a laths to beat
another we never say that he attempted to cause
hurt. Many difficulties would, I think, be solved
if we asked the simple question “ Is this an act
that we will describe as an attempt in common
parlance ¢

The Code deals with attempts in three different

-ways. In some cases the commission of an offence

and the attempt to commit it, are dealt with in
the same section, the éxtent of punishment being
the same for both. (See Sections 196, 198, 213,
239, 240, 241, 250, 251, 254, 385, 387, 389, 391,
Indian Penal Code.) ' '
The other. way of dealing with attempts are
exemp]] fied by Sections 307, 308, 393. In these
sections attempts for eommltmng speelﬁe offences
are dealt with side by side with the offerices them-

. selves but separately, and separate pumshments

are. provided for the attempts from those of the
offences attempted.

As for the cases not provided forin either of the
two modes above mentioned you have the general
Bection 511, which has been plaeed somewhat
illogically at the end of the Code That section
provides as follows :— o

“ Whoever attempts to commit an offence
| punishable by this Code with transporta-
tion or imprisonment, or to cause such
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-an offence to be committed, and in such
- attempt does any act towards the commis-
swn of the offence, shall, where no express
Provision is made by this Code for the

punishment of such attempt, be punished

with transportation or imprisonment of
ahy description provided for the offence,
for a term of transportation or imprigon-
ment whick may extend to one-half of
the longest term provided for that offénce,
or with such fine as is provided for the
offence, or with bot;h.” ' '

The language of the section seems to me some-
what redundant. The very essence of the idea

of an attempt is something done towards the com-

mission of the act attempted to be done, and in this
view the words ““ and in such- attempt does any
act towards the commission of the offence ** seem
_unnecessary. Could there be any attempf at afl
unless. something had been done towards . the
commission of the offence attempted ? And yet
you will find when I come to ‘discuss the Indian
- case law on the subject that in some reported
cages, (?onsidemble stress has been laid on these
worfl.s o determining whether certain acts are
punishable under Section 511 or not, That the
words are redundant seems also cleay from the
fact that in dealing with attempts in the two other
modgs mentioned above no guch qualifying words
are used Canit be reasonably contended that the
leglslaifurfe intended to deal with 5 different and.
wqre Lmited class of attempts in Section 511 ?
_ g;:l Ozll;wﬁnd similar restﬁq_i:ive worq.s‘ used in
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I'shall quote two sections of the Code to enable
you to realise more fully the difference of language
used in the treatment of attempts in connection. -

‘with different offences. -

I have already quoted Section 511.

' Section 393.—-Whoever attempts to commit
robbery shall be punished with rigorous imprison-
ment for a term which may extend to seven years.
and shall also be Hable to fine. '

" Section -309.—Whoever attempts to commit
suicide and does any act towards the commission of
such gffence, shall be punished with simpleimprison-
ment for a term which may extend to one year, or

" with fine or with both.

Although, on the one hand, having’ regard
to the extremely careful drafting of the Indian
‘Penal Code, it is difficult- to believe that the
difference of language was the result of inadvert-
ence, on the other hand, it is equally difficult
to discover the reason for the difference. It seems
clear that the omission of the words in italics would
have made no difference in the law relating to
attempts. They bave probably been introduced
out of abundance of caution to emphasise the

" difference between a preparation and an attempt

in cases where such caution was thought more
necessary thanin 6thers._ This is not a very satis-
factory explanation, but I can think of no other:

.The difference between a preparation and an
attempt is thus explained by Lord Blackburn in
Reg. vs. Cheesman (1 L. & C. 140,1862): “ Thereis
no doubt a differente between a-preparation ante-

"cedent to an attempt and the actual attempt, but

if the actua] transaction has commenced which
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would have ended in the crime if not.interrupted,
there iz clearly an attempt to commit the crime.”

+.* The word attempt,” said Chief Justice Cock-
burn, “ clearly conveys with it the idea that df
the attempt had succeeded the offence charged would
have been committed.  An attempt must be to do
that which if successful would amount to the felony

+ charged.” (M’cpherson’s: “case, D. and B. 202).
Following this definition it was held in a Calcutta

case, that wheré: the accused had printed some

forms similar to those used by a Coal Company,

but had done nothing to forge the signature or
geal “of the Company he was held not guilty of
an attempt to commit forgery ; all that he did,
eonslsted in mere - prepa,ratclon for the com
mission of the erime.

‘Neither of the two cases cover thf: Wh.ole ground
of d.lﬁe;'em_ze between preparation and attempt.
They deal with two different aspects of the ques-
tion. Lord Blackburn deals with cases where
the oﬁender had not gone through all the -steps
necegsary  to const]tute the complete " offence.
For instance, it covers the dase of an accused
who pursned his‘ enemy with a gun ‘and was
arrested ‘before he got near emongh to.shoot.
It ignores ‘a case in “which ‘the offender’ has
taken all the mnecessary: steps ‘to commit the
complete offence, but has failed to produce the

consequence without which the offence ismot -

bomplet'e It does not, for instance, apply to the
case of the man who firés at his énemy, but misses
either for bis want of skill or because of a defect

in the gun or becatse he-had mistaken something

else fct ks enemy ‘T all bhese cases there is no
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question of any interruption at all. - On the other
hand, Chief Justice Cockburn’s definition fixes the
rnind more upon consequences than upon the acts:
The principle laid down in R. vs. McPherson (D. &
B., p. 197) was that a prisoner could not be
properly convieted of breaking and entering a
building and attempting to steel goods which
were not there. Upon such a  view of- the
meaning- of an ‘attempt it was held in Queen
vs. Collins (9 Cox, C. C. 407) that if a person put -
his hand into the pocket of another with intent te
steal what he can find there, and the pocket is

~empty, he cannot be convicted of an attempt to

steal. - The principle laid dewn in Rey. vs.
McPherson and R. vs. Collins was applied .

in ‘a subsequent case R. vs. Dodd (18 Law

Times N. S. 89, 1868), wherein it was held’
that a person could 'not be -convicted of an
attempt to commit an offence which he could not
actually commit.’ These ‘cases were reviewed in
R.vs. Brown (24 Q. B. D. 357)-and Lord Coleridge
declared that these cases were decided on a mistaken
view of the law. - Finally in R. vs. Ring (17 Cox; 5

. p. 491) a conviction for an:attempt to steal from

a woman by endeavouring to find her: pogket
was held good, although as in the case of R. vs.
Collins there was nothing in the pocket, and it was .
clearly stated that. B. vs. Collins was overruled..
But thoﬁgh ovetruled, the caseis still important; -
as I shall presently show, and I need make no
apology in quoting. a portlon of- Ohlef Justice
Cockburn’s ]udgment .

* “We are all of opinion that this conwctl on oan-
‘not be sustained ; and, in-so holding, it is necessary
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to observe that the judgment proceeds on the
assumption that the question, whether there was
anything in the pocket of the prosecutrix which
might have been the subject of larceny, does not
appear to have been left to the jury. The case
wag reserved for the opinion of the Court on the
question, whether, supposing a person to put his
hand into the pocket of another for the purpose of
larceny, there being at the time nothing in the
- pocket, that is, an attempt to commit larceny
We are far from saying that, if the question
whether there was anything in the pocket of the
prosecutrix had been left to the jury, there was
no evidence on which they might have found that
there was, and in which case the conviction would
_have been affirmed. But, assuming that there
was nothing in the _poéket of the prosecutrix, the
charge of attempting to commit larceny cannot
be sustained. The case is governed by that of
Reg. vs. McPherson, and we think that an attempt
to commit a felony can only be made out when,
if mo interruption had taken place, the attempt could
have been carried out successfully, and the felony
completed, of the attempt to commit which the party
18 charged. In this case, if there is nothing in the
pocket of the prosecutrix,in our opinion the attempt

to commit larceny cannot be established. It may -
be illustrated by the case of a person going into a

room, the door of which he finds open, for the
purpose of stealing whatever property he may

find there, and finding nothing in the room, in that

case no larceny could be committed, and therefore
no attempt to commit larceny could be committed.
In the a.bsence, themfore, of any finding: by the
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jury in the case, either directly or inferentially by
their verdict, that there was any property in the
‘pocket of the prosecutrix; we think that this con--
viction must be quash

Tllustrations (@) and (b) to Section 511, Indian
Penal Code, clearly show that the law in India is
the same as that laid down in Reg. vs. Ring. The
absurdity of the law as laid down in R. vs.
Collins was thus commented upon by Butler, J., &
learned American Judge. “Tt would be a novel
and ‘startling proposition that a known pick-pocket
might pass around in a crowd in full view of a
policeman; and even in the room of a police station,
and thrust his hands into the pockets of those
present, with intent to steal, and yet not be liable
to arrest or pumshment until the policeman has
first ascertained that there was in fact money or
valuables in some one of the pockets.” Although
RB. vs. Collins was rightly overruled it cannot be
said that the entire principle upon which that case
was based has been abandoned. Forinstance, in R.
vs. McPherson which lsid down a principle similar
to R. vs. Collins, the facts being also similar, Lord
Bramwell strengthened his position by instanecing
the case of a person who mistaking a log of wood
for an enemy fires at it intending to cause death, -
and he laid down that this will not amount o an

‘attempt. Can it be said that R. vs. Collins and by

parity of reasoning R. vs. McPherson being over-.
ruled the case of firing at a log of wood will
constitute an attempt at murder. No case so far as
I am aware has gone so far. On the other hand, I
have never seen it suggested in any recent case that

the principle of R. vs. Collins should be applied to
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the case of a person who admtmsters a drug to

cause miscarriage, and it afterwards transplred that

the woman was not pregnant at all. In R. vs.

Goodall (2 Cox C. C. 41) it was decided that this

amounted to an attempt “ The acutest under-
standing,” says Bishop, ° “ could not 1‘800]10118 these

two cases, the one for putting the hand into the .

pocket, but not finding there anything to be re-

moved and the other for penetrating the womb '.

and yet not dlscovenng a.n embryo or fetus to be
taken away.’ '

To reconclle these 1ncons1sten01es other theories
have been propounded and it has been suggested
as a doctrine of general application that an im-
posslble attempt is not punishable, and that, there
fore, it is not an offence to shoot at = - shadow

to administer sugar mistaking it for arsenic or

to try to kill a man by witcheraft. The impos-
gibility must, however, be absolute not relative,
50 that the doctrine would not ‘cover the case of
an adequate dose of arsemic. It i also said
that the means must be adapted to the end. The
question -still remains on what principle are these

reservations based. It cannot be said that there

iz any want of evil intent in such cases. It is not
the absence of mens rea. It is not also the absence
of an overt act. Perhaps the doctrine may be
defended on the same ground on which a mere
criminal intent is not pumshsble viz., that such
an act causes no alarm, no sense of msecurlty to

society—no consequence followmg the act which -

would in vast majority of cases Temain undetected
a.nd unknown,

X dxﬁerentmtlon has also been made between
“Gakes where “thé obiect is merely mistaken and

-
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cases where the ob]ect is merely absent. The
case of the empty pocket 1 is said to belong to the

former and of shooting at a shadow to the latter.

The distinction seems to be without a d}ﬁerenee _
In both cases there is both mistake and the a.bsenee
of the object. _~In the case of the shadow the man
is absent and by mistake he is supposed to be
present, and in the case of the empty pocket the
money is absent, but the criminal thinks by mis-
take that money is there, though it is absent. It
appears that till the time of Feurback it was con-
sidered that cases of impossible attempts were
outside the scope of criminal attempts and that
such attempts whether impossible owing to the
absence of the object or owing to inadaptability
of the means to. the end were ox- the: footing of
mere prepa.ra.tlons or of mere intention which has
not led to any overt act. But Feurback i in his
anxiety to base his conchtsions on clear logical
grounds thought that the peasant who prayed to
God to strike his nelghbour dead in the belief that
it was the surest means of effecting his object must
be punishable Too much insistarce on the sub-
jective elements of a crime would furnish adequate
reasons for such a conclusion.

Although the' decision in R. vs. Ring has
the efféect of vemoving this anomaly,
must discover some new principle upon W]llch

 to exclude from the category of attempts. the

shooting at an enemy’s big coat or striking a log
of wood, and ifcluding in it the case of an
attempt. to steal property where none existed,
or the case of attempted abortion in the case of a
woman who was found not to be, preguant at
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all. In the one case there was no man to kill and
in the other no property to steal or no fwbus to
remove, and the same principle should therefore
apply to both. T shall - try to differentiate the
principles to be applied to .these two cages.
The Indian Penal Code will not materially help
~ youin finding out the poins of distinction. Before

coming to the point I shall analyse the ideas in-
volved in an attempt. :

An act or series of acts constitutes _--a,n_.

attempt—

(a) If the offender has completed all or at any
rate all the more important steps neces-
sary to constitute the offence, but
the consequence which 15" the essential

ingredient of the offence has not taken™ .

place-. o .
(b) If the offender has not. completed all the
steps necessary to constitute the offence,
but has proceeded far enough to neces-
sitate punishment for the protection of
society. ' C
Regarding (a) the non-production of the con-
sequence may be due solely to want of skill on the
part of the accused or it may be due to other
causes operating on the offender personally or it
may be due to causes in no way connected with the
offender. - _
In all these cases attempt in the legal sense is
~ complete. a |

Tllustration.—A shoots at B intending to kill

. him, but misses his mark for want of skill or
- for any defect in the gun. It is clearly an
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Ilustration (a), Section 511.—A makes an 'a.t-
tempt to steal some jewels by l?mghng
open a box and finds after so opening the
box that there is no jewel in it. He has
dorie an act towards the commission of t.heft,
and therefore is guilty under this section.

Tllustration (b), Section 5§11.—A makes an at-
tempt to pick the pocket of Z by .thr.usnng'
his hand into Z’s pocket. 4 falls-m the
attempt in consequence of Z.’s,havmg no-

 thing in his pocket. A is guilty under this
section.

These cases present no difficulty, and hsiw,e
been discussed before in connection. with Collin's
case. '

Take, however, another case also falling in the.
same - clasg to .which_ I have already averted more
than omte. 3

A intending to kill B fires at B’s big coab hang-
ing in his room mistaking it for B. 'Wﬁl 4 be
guiitj* of an offence ? So far as the lang;;age? c.)f
Section H11is concerned, it seems to me tha}t if 1t
covers the case of the pick-pocket in illustration (a)
as it certainly does, it ought to cover t.his case also.
And it may very justly be said that in the forum
of conscience such-a case is as bad as any other
ordinary case of an attempted murder, and: tl.laﬁ
any instinctive abhorrence at such a - conviction

may be overcome by passing a light sentence -
'. upon the offender. It seems to me,- however, -

that in spite of _the language of Section 511,
which wholly ignores the objective elelflent. of
an offence, there are grounds for distinguish-
ing the present cagse from that of the
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pick-pocket. True all the subjective elements
of the contemplated offerce are present there,
‘but it will be well to remember that there are
offences the gravity of which lies not so much in

their subjective as in their objective elements, and

in this class we may include the varicus offences
gronped in’ the Indian Penal Code under the
head of offences against the human body.
The -gradation between assault, hurt, grievous
hurt  and murder are all ‘indications of .the
stress laid upor the objective element; viz., the

amount of injury inflicted upon the individual.

In offences against property, such as theft,

criminal misappropriation, criminal breach
of trust, little . or nothing turns upon the

extent of the injury caused, s.e.j upon the’ amount
of property taken. That shows that c'hﬁerent
principles have been adopted in determin ng the

penal character of; offences _against human body .

and offences against property, and from this point

of view a distinction based on principle may be

drawn between the case of the pick-pocket and the
person who shoots at his enemy’s big coat based
on the 1mposslb1hty of the evil consequence
ha.ppemng in either case. But as 1 have said before
the language of Section 511 does not recognise any

such d.lstlnctlon and the. words of the seetion

applied htera.]ly may wa.rrant the conviction for
attempt at murder in the case above: mentioned.

It may, however, be axgued,. that the words .

“and in such- ‘attempt does any act towards.the
commission of the offences ” are intended to exclude
these cases, but this is far from being «clear, 1
| have nbt found this poing of view clearly. sta.ted
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anywhere and put it forward with certain amount

- of diffidence. The distinction, however, seems

fairly deducible from reported cases and reconciles

- the .apparent conflict between many of them.

There are, I must admit, cases to which the
doctrine of attempt would be inapplicable on the
basis of the distinction I have suggested, which,
however,  from the risk they involve and other

- eonsiderations of the like nature, bave been consi-
" dered sufficiently serious to be punished. Omne of

these cases is mentioned by Wharton, viz., shoot-
ing at. an empty carriage the offender supposing it
to be odéupi_ed to which may be added the case of
shooting at a coat hangingin a man’s bed room.
Cases of this kind. may be treated as exceptions
on the ground of the alarm that such acts will
cause to the individual and to society at large,
and the disturbance they are likely to. cause to
public peace. Om similar reasoning and also on

* grounds of public policy the case of an attempted-

abortion where the woman was not pregnant at all,
may be treated as an exception. .

I have so far discussed cases of attempt Where
the offender has done all that he could to commit -
the offence’ attempted, but it has not been
(;omplet'ed beeause the consequence which is essen-

" tial 0. constitute-it has not acecrued for reasons

other than the act or will of the offender. 1 have
told you -such cases present no dlﬂiculty and, on
them no-question of mere preparation arises. The
cases where the difficulty arise are those belongmg
to the second of the two classas T have ennmerated
hefore, I mean cases where the offender ‘has

- not gone through tbe whole geries of a,cts necesaary
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to complete the offence apart from the resulting
consequence. These cases have to be dealt with
from various standpoints. The offender may have
stopped of his own free-will abandoning the idea
either ag the result of penitence, or in view of the
consequences that might .befall him. In these
cases whether the stage arrived at is that of
preparation or attempt the law allows the offender

a locus pwnitemim.' If, however, the offender has -

desisted from proceeding further owing to the
attempt being discovered, or the presence of police,
the law will not excuse, for the evil will is still
there. - .

You will observe that the question whether

what the offender has done has reached merely'

the stage of preparation or has a.mounted to an
attempt to commit the offence, arises only in the
class of cases I am now discussing, namely, where
the whole series of acts necessary to complete the
offence has not been completed or gone through.
It seems to me that in these cases the principle
upon which the distinction is or should be based
is either the possibility of the act, so far as it is
completed, being meant for an innocent purpose
or of the probahility of the offender dessting
of his own accord from committing. the offence
without external compulsion, mental or physical.
I have said .that the law allows the offender a
locus pamitentios in certain cases, and it may be
stated as a general principle that so long as the
" steps taken leave room for a reasonable expecta-
tion that the offender may of his own free-will
still desist from the contemplated attempt, he

will be'considered to be still on the stage of
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‘preparation. Such an expectation may be based

upon the remoteness of the act done from the last
proximate act that would complete the offence.

To illustrate the above, suppose, 4 purchases a
gun and it is proved that he had held out a threat
that he will kill B with a gun and intended to do
go. Still it is the stage of preparation only, for
the purchase of a gun may be for quite an innocent

. purpose. Besides the purchase of a gun may be

far removed both as regards time and space from
the last act necessary to kill or by the intervention
of several other acts without which the accused
could not effect his purpose. The intended victim
may be miles off, and even if near it might take a
long time to procure fhe powder and shot and
other things necessary which alone could enable

- the accused to effect his purpose. You cannot say

with any confidence that either he will walk the
several miles or complete the rest of the process to
accomplish his object. = The probability of the man

~ giving up his design is not negatived in such cases.

This probability should,in every case, be a question
of fact and cannot be determined by any rigid
rules of general application. Suppose, however,
having purchased the gun the man loads i, goes
out with it, meets his victim and chases him, but.

' is unable to overtake him, he must, I think, be

held guilty of an attempt. His act will cause
as much alarm as if he had fired and missed his
aim. In all human probability he would have
fired, if he could overtake his victim. This pro-
bability, along with the alarm that the act causes,
takes it beyond the limits of & mere prepara—
taon. ' : -
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Take again the case of a man who orders a
~ magchine from France at considerable cost, takes
‘delivery of it and sets it up in a secluded place.
(We had a recent instance here in Calcutta.)
Following the principle laid down in several cases
he will perhaps be said to be in the stage of prepa-
ration still. I would hesitate to accept such a
aeclsmn for the nature of the preparation is. such

as to prectude the possibility (a) of a change in the -

intentions of the accused and (b) of the prepara-
tion being meant for an innocent purpose.

But if a man merely purchases a stamp paper
with the intention of forging a document, even
if the intention is proved, he should, 10t be punish-
ed for his act only amounts to a preparamon both
because the presumption of innocence is not
negatived and because of the remoteness and con-
sequent probability of a change of intention. But
a3 soon as he begins to write on the paper, the
stage of preparation is exceeded, and it should be
considered to be an attempt when the forgery is
" not completed. For in such a case, it is not
" reasonable to suppose that having commenced the

writing he will not complete the document. But
~suppose a man is found. to have commenced writ-
ing on a stamped paper a year ago and to have
left the work unfinished, it would not’ be right
to punish him, for his conduct is clear mdlcatlon
of a change of intention. o
~ As Tegards the distinction between a.prepara-
tion and an attempt it hag been said that where

there has been merely the procuring of means -

for the commission of an offence and there-is .a

gap batween this and the commencement of an act

, _
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that would, in all likelihood, lead to the offence,

the mere procuring of means is not punishable

as an attempt. This also is based mainly on the

ground that in most cases of this kind the acts so-
far as they are accomplished may, to the outside

world, look perfectly innocent, and partly on the -
ground that in the interval that must elapse be-

tween the preparation and the commencement
of the acts leading up to the offence theré may be -

a change in the mind of the wrong-doer. Where, -
therefore, both of these elements are excluded and
where from the very nature of the preparation
made it may be inferred that in all human pro-
bability the offender is not likely to desist from
putting his intention into final execution, such
an act, call it by any name, ought to be punished
as an attemipt. Tt 13 upon these considerations
that whilst the man who procures poison to kil .
another is only considered to be at the stage of
preparation the man, who purchases a die for
counterfeiting the King’s coin, has been held to
be guilty of an attempt to counterfeit such coin.
One of the reasons for thinking that such a person
will not desist from final execution of his object is
the secrecy with which the operation of coining .

. can be carried on, and the comparative immuntty

from detection that the coiner enjoys, so that the
motive of gain may be assumed to impel the man
to further.action in the same direction, in the.
absence specially of any serious impediment in his
way. But if the intending coiner has -only pur-

- chased the silver for preparing the coin ‘that

would only amount to the stage of preparation,
for the purchase of silveris quite an innocent. act
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and the silver could be used in various other
profitable ways. It is the violent presumption
of an evil intent arising from the nature of the
preparation that makes the possession of a
die an atempt to counterfeit coin but not the
possession of silver. It is not, therefore, the
mere PI‘Olelt}' to the completlon of the intended

offence in point of time or space, which may nega-
tive any reasonable expectation of a change of

intention, that determines the line between the

preparation and the attempt, but also the con- -
sideration arising from the act up to a parti-

cular stage being per se innocent. I venture to

think, you will find in this somewhat lengthy

discussion some help in understanding the prin-

eiples which have guided courts in deciding the

very difficult questions that have arisen in deter-
mining whether certain acts have amounted to an
attempt or not. . |
1 shall now give » few concrete instances taken
mostly from reported decisions to illustrate the
principles that I have attei:npted to elucidate.

ILLUSTRATIVE CASES.
(1) A makes an attempt to steal some jewels

. by breaking open a box and finds after so opening

the box that there is no jewel in it. He is guilty
of an attempt to commit theft. Section 511,
illustration (a)., See also Reg.vs. Ring (17 Cox 491).

(2) A makes an attempt to pick the pocket
of Z by thrusting his hand into Z’s pocket. 4
fails in the attempt in consequence of Z’s having

Imthmg in his pocket. 4 is guilty of an attempt.
Bﬁﬁh@ 511 _illustyation (). Also Reg. vs. Ring
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(3) A writes and sends to B a letter inciting B
to commit a felony. B does not read the letter.
A4 has attempted to incite B to commit a felony.
R. vs. Ransford, 31 1. J. (N. S.) 488.

(4) A procures dies for the purpose of coining -

bad money. A has attempted to coin bad money.
(Robert’s case, Dearsley, C. C. 539).

(5) 4 goes to Birmingham to buy dies to make
bad money.. 4 has not attempted to make bad
money. (PerJervis, C. J.,in Robert’s case, Dears-
ley 551). '

- (6) A procures indecent prints with intent to
publish them. X has attempted to publish in-
decent pmnts (Semble). (Dugdalevs. R. I.E.&B.,
435 ; R. vs. Dugdale, Dear C. C. 64). - :

(7) A having in his possession indecent prints,
forms an intent to publish them. A has not
attempted to publish indecent prints. (Per
Bramwell, B., in R. vs. McPherson, D. & B. 201).

(8) A mistaking a log of wood for B and intend-
ing tomurder B, strikes the log of wood with an
axe, A has not attempted to murder B. (Per
Bramwell, B., in R. vs. McPkerson D. & B.

201).
(9} A attempts to suborn a witness B, though

. B was of such a high character as to make success

impossible, or though the witness wasincompetent,

A has attempted. (Wharton; p- 210.)
(10) A administers to B a drug with the intent

- of producing abortion. The drug is found to be

harmless. A4 has not attempted. (Wharton
p- 210.)

(11) 4 takesnull.oath before B, an mcompetent
officer. ‘Hehasattempted. (Wharton, p. 210.)
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© (12) A intending to kill B shoots at an émpty
carriage suppomng it to be occupied. 4 has at-
tempted. ~ (Wharton, p. 213.)

(13) A attempts to commit a miscarriage. It
turns out’ the woman was not actually pregnant.

A has attempted. Reg. vs. Goodall (2 Cox, C C.

41)

(14). A shooﬁs at a shadow suﬁic@,emly near
another person as to put that person in perll
The attempt is made out. (Wharton, p. 213.)

(15) A in order to forge & document purport-
ing to be executed by one € takes a deed writer

to a place G, where 1t was represented that ' will -

execute the document, . Having gone to the place
. G he-sends his servant to a stamp vendor whois in-
duced by false representation to put on the stamp

paper an endorsement to the effect that ¢ was the:

purchaser of the stamp. At this stage the servant
was arrested and this s‘uopped further progress.

Nothmg as-a fact was written on the blank form.

Held not to be an attempt to commit forgery;
but semble an attempt to fabricate false evidence
(R. vs. Ramsarem, 4 N. W. P. 46).

16. A procures the printing of forms similar to
those used by a company in forwarding accounts of
goods supplied byit. 4 has done nothing towards
forging the signature or seal of the company. Held
this was no attempt to commit forgery (R. vs.
Raisat Ali, T Cal. 352). - -

- (17). 4 buys a stamp in the name of one K
- which the vendor endorses upon it and com-
mences fo write a bond out in K’s name. - This

is.an attempt to commit forgery (R. vs. Kalgan .

Singh, 16 AlL 409).
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1 shall shbrtly comment on some of t]:[ese iﬂus-

trations.
Tliustrations (3), ( 9) and (11} show that where
a person has done all that he can to bring about

the commission of an offence the fact that by

reason independent of his will the offence has

not been committed, does not exculpate him.
Hlustration (4) shows that although the acts

so far as they are accomplished may merely

amount to preparation, but if the nature of the . |

act. precludes the possibility of the preparation
being directed towards an hopest purpose, it may
be punished as an attempt. -In commection with
this case you may, however, consult Reg. vs. Sutton
(2 Stra,nge 1074) in which a man was convicted
for having in his custody and possession two iron
stamps with intent to impress the sceptres on six
pence and to colour and pass them off for half-
guineas. The defendant was sentenced to pay a
fine of 6s. 84. and to stand in the Plllory ab
Charring Cross. = -
This case was fo’]owed in Reg va. Scoﬁeld
(1784 Cald 397), but was not followed in Reg. vs.
Charles.Stewart (1814 R. and R. 288).
The cases are, however, not quite similar-for

- . whilst procuring is an act, mere possession is nut

and the criminal law - does not ordmarlly pumsh\
merely an existing state of things. It may be
argued that the very fact that the possession of

o any instrument of counterfeiting coin is made

punishable by the Code (Section- 235), and soalso

‘the prociu‘ing thereof (—Sect_io'n 234) is an indication
that .these cases do not fall within the definition

of an attempt and . are, therefore, to be separately
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provided for. On the other hand, it may be urged
-with equal ferce that the general doctriné relating

to preparations is defective and fails to afford

adeqnate protection to society or the public.
Ilustration' (5) shows that where an act so far

a8 it is accomplished is per se an innocent

act, the mere evilintention with which it was done

in a particular case will not make it punishable as .

an attempt to commit an offence specially where
by reason of remoteness between the acts done and

the final execution the possibility of repentance is

not excluded. r

The correctness. of - illustration (6) is not free
from doubt. I am rather inclined to think-that
it represents a mere stage of preparation and
is not distinguishable from the case of a person

who purchases a gun or poison to cause.the .offence
of murder nor is it covered by one of those excep-
tional cases to which I have referred.

Ilastration (7)-ie an instance of a mere evil

intent which has not manifested itself in an overt

act. ‘

Tllustration (8) T have already discussed.
Ilustration (9) also shows that the mere im-
possibility of producing the desired consequence
18 not enough in cases ‘where the impossibility is
not absolute.
- Dlustration (10) is an instance of absclute
inadaptability of means, adopted to bring about

an evil consequence. I would put it on the -

ground that smeh an action will caugse no
to gociety.

I]lu_atrat_ion' {11) is algo an insfa.nce showing

alarm

that ah attempt way be made out oven where
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if it had succeeded, the offence charged would
not have been committed. : o

Hlustrations (12) and (14) show that the mere
absence of the object is not enough to negative
an attempt where the act was likely to create
alarm and a sense of msecurity.

Tlustration (13) I have already discussed.

The other illustrations are based on Indisn
decisions which T shall discuss in dealing with
these cases. X ' _

The important Indian cases dealing with the
interpretation of Section 511 are— ' -

(1) Queen Vs, Dayal Baurs.
(2) Queen vs. Ramsaran.
(3) Queen va. Peterson.
(4). Empress vs. Bildeo Sahay.
{5) Queen vs. Dhundi. .
. (6) Empress vs. Riasat Aii.- |
(7) In the maiter of the petition of R. MacCren.
(8) Queen vs. Kalyan Sing.

1. Queen vs. Dayal Bours (4 B. L. R.,4A. Cr.,
p. 55, 1869) was an important case which un- -

 fortunately led to a difference of opinion between
" the two learned Judges who formed the Court of

Appeal. The facts found against the accused
were that there had been about the time of the -
occurrence attempts at incendiarism in. the locality,
the active agent of which was a ball of rag en-
closing a piece of burning charcoal. The villagers
were suspecting the Bauries. The prisoner himself
was & Bauri and defended himself and others of
his caste and abused the villagers. The villagers
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threatened to take him to the Thana, and whilst

they were hustling him about, a ball of rag of the-

same kind fell from his Dhoti which on being
opened was found to contain a piece of burning
charcoal. - Mr. Justice Glover thought that if it
were a piece of unlighted charcoal only there
would not have been a sufficient commencement
of any act tending towards the commission of mis-
chief by fire, and that the prisoner would, in that
case, have been in the same position as 2 person who,
ntending to murder some other person whether by
shooting or poisoning him, buys a gun or poison
and keeps the same by him, such act being am-
biguous, and not so immediately connected with
the offence as to make the parties punishable
under Section 511 of the Penal Code, But, gince
the instrument for causing mischief by fire was
completely ready and was not used, only becatise
the party carrying it had ne opportunity, it
must, thought the learned Judge, be assumed
- that a person going about at night provided with an
apparatus specially fitted for committing mischief
by fire intends to commit that mischief and that
he has already begun to move towards the execu-
tion of his purpose, and that was sufficient to
constitute an “ attempt.”  On this view of the case
he was for upholding the conviction. Mitter J,
diasented from his colleague. He wak of -opinion
that the mere fact of being in possession of a ball,
like the one which was found with the prisoner,
was by.fio means sufficient to warrant & conviction
for attempting to canse mischief by fire. “In
- order,” said the learned Judge, ** to-support ‘a

* conviction for attemnpting to commit an offence of
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~ the nature described in Section 511, it is not only .
necessary that the prisoner should have done an

overt act ¢ towards the commission of the tffence,”
but that the act itself should have been done. ‘in
the attempt’ to ccmmit it.” ‘‘ Suppose,” pro-
ceeded the learned. Jadge, ““ a man goes out of his

- house into the street with a loaded gun in his

possession,, and suppose even that there is evidence
to show that he did so with the intention of shoot- _
ing Z, if Z is not found in the street, or when found

_ no attempt is made o shoot him either from fear

or repentance, or from any other cause, can it be
gaid that the man is guilty of attempting to murder
Z ? The going out of one’s honse with a loaded
gun and with the intention of shooting a particular
individual might be in one sense considered as an

‘act done towards the shooting of that mdividual ;

but so long as nothing further is done, so long as -
there is no attempt to shoot him, and no overt
act done ‘in such attempt,” it is impossible to
hold that there has been an attempt to murder.”
The, learned Judge relied, in support of his view
on a passage in Russell on Crimes, in which it 4vas
stated that acts in furtherance of a criminal pur-

~ pose may be sufficiently proximate fo an offerice,

snd may suﬂicienﬂy show a criminal itent to sup-
“port an indictment for a misdemeanour, although
they niay not be sufficiently proximate o the -
offence to support an indictment for an attempt
to commit it ; as where a prisoner procures dies

for the purpose of making counterfeit foreign coin,

or where a person gives poison to another and
endeavours to -procure that person to adminis-
terit. -
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The decision of Mr. Justice Mitter has been
accepted as correct by many writers on' Indian
Criminal law, notably by Mr. Mayne, and 1
admit it is conformable to the principles upon
which preparations and attempts have been dis-
tinguished in.-many cases. The question, however,
18 one of great difficulty and one’s inclination would,
perhaps, be to hold that an offence had been com-
‘mitted and the accused deserved to be pumsheu
"Judging by the tests which I have suggeated the
preparation was in the first place of such a peculiar
character that it could not be reasonably supp?sed_
to have been meant for an innocent purpose, and
the fact that there had been about that time at-
tempts at incendiarism in the village with balls
of this description, would preclude the possibility
of the ball having been meant for any purpose
other than incendiarism.  The presumption was
violent that the accused intended to commit in-
cendiarism, and that if not caught he would not
have desisted from his purpose. What was said by
Butler J. of the policeman and the pickpocket
would apply with equal forceto this case. The
decision of Mr. Justice Glover may also be support-
ed on the prmclple enunciated in Bishop’s Book
on Crimes that * the act was sufficient both in
magnitude and in proximity to the fact intended
to be taken cognisance of by law and Wa;s near
enough to the offence intended, to create apparent
_danger of its commission.”

As a matter of fact nothing re!:named to be
done except the last proximate act, namely, the .
_a.pphcatlon of the fire-ball to some property which
__'_undouhtﬂdly the aconsed wanted  to “destroy.
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Mr. Justice Glover’s view is. also to a certain
extent in’ conformity with the law Iaid down in the
case of Reg, vs. Taylor (1 ¥. F., p. 511, 1859) tried

‘before Chief Baron Pollock where the accused

having lighted a hicifer match to set fire to a stack

- desisted on discovering that he was W&tched "It

was held that the act amounted to an attempt.
An argument in favour of Mr, Justice Mitter’s
view may be based on those cases where prepara-

- tions have been made specifically punishable. Tt '
may be argued that if Mr. Justice Glover’s decision

were corvect there would hardly have been any
necessity to provide specifically for a case of pos-
session of instrument for counterfeiting coin as
has been done by Section 235 of the Code, as cases .
of this kind would have fallen under the general
provision “of attempts under Section 511 of the
Code, and that the fact that those cases had to be
specially provided for leads to the inference that -
they would otherwise not have been covered by the
general provisions of the law relating to attempts.
1t may be urged that the accused could not have
been charged for mere possession of an mstrument
for incendiarism as an attempt must always be an
act. But it was not a case of mere procuring of

. means o commit -the offence or of possession
" thereof, but there was a good deal more than that

in the case inasmuch as the prisoner had come
_out of his house at a particular hour of the night, .
"and was moving towards the object or objects
which he intended. to set fire to when he was in-
terrupted by the villagers. ~ One canmuot but regret
at the result, but our laws are defined with scientific

precision, and hedged round by too many genersl . .
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pj:inc_iples not always “elastic.. ‘ Happy is the
nation,’ sa.ys Bacearia, ‘whose. laws are not a
Science.’ :
The result of the declsmn was as unfortunate
as that in Reg. vs. Collins, and indicates that there
is something wrong in the generally accepted
principles.

2. Queen vs. Ramsamn (4, N.W.P. H.C.R.,

p. 46, 1872) was a cage, _'the material facts of which |
are given m illustration 15 (page 68). Sir Charles-

Turner laid down that the word “attempt”

indicated the actual taking of those steps which -

lead immediately to the commission of the offence,
although nothing be done or omitted which of
itself is a mecessary constituent of the offence
committed. It 18 perhaps unsafe to generalise in
a matter of this kind. The question, as Sir Fitz
James Stephen points out, can only be détermined
with reference to the facts of each case. In this
case the nature of the preparation was such and it
had reached a stage when if left to himseif and if
not interrupted the accused would have, in all
probability, completed the forgery.  ‘If a word
of the document had been written,” said Tﬁmer J.,
‘ the offence would have been complete.’ The
non-completion was the result of interruption: and
not of remorse. 1 doubt if there was not in that
case a sufficient beginning of the offence charged
to make the accused liable, Techmeally the de-
_ cision may be right, but it cannot be defended on
- any intelligible- prineiple.

3. Queen vs. Peterson-(1 All, p. 316 1878)
~was a case of a convietion for attempt to com-
. mlt blgamy and the attempt “consisted of the
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publication of the banns of marriage.. The learned.
Judge (Pearson J.) quoted with approval the
following _passage h'om Mayne 8. Ind:ian Pena.l
Code :— .. P
~* Preparation consists' in dewsmg or ‘ar-
tanging the means or measures Necessary
for the commission of the offence; the
_ attempt is the direct movement towards
the commission after the preparations
have been made.”
Accordingly the learned Judge. held ‘that the
publication of the banns did not constitute . an
attempt, but only a preparation for such an
attempt. ‘ The publication of the bann, said the
learned Judge, ‘may or may not be in- cases
in which a special license is not obtained, a con-
dition essential to the validity of the marriage,
but common sense forbids us to regard either the
publication of the banns or the procuring of the
license as a part of the marriage ceremony.” The
learned Judge also referred to what he described
as the rule laid down in America, that an attempt
can only be manifested by acts, which would end
in the consummation of the offence but for the

_intervention of circumstances independent of the

will of the party, and that in the case under
consideration the accused might have willed not
to carry out his eriminal intention. The last is
perhaps the strongest argument in favour of the
view taken by the learned Judge if the Code leaves
any room for such an argument, a pomt. not wholly

free from doubt.
_ - In Empress vs. Baldeo Sahay (2 All., p. 253,
'1'879) it was held that to ask for a bribe is an
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attempt to obtain one. The learned Judge having
regard to the facts elicited in the case observed,
“ the intention had been conceived, the plans had
been matured, and all préparations made, and
though no specific sum had heen asked for, the
transaction had so far advanced that Abbag
Al had thoroughly understood what was being
done, and put & stop to what might have been
successful, if he had not refused to enter into any
arrangement and intimated to him that he would
not give anything,” '

5. In Queen vs. Dhundi (8 All, p- 304, 1886),
the accused had ‘made a false statement in order
to obtain a certificate which would have enabled
him to obtain a refund of ostros duty. The certi-
ficate, however, was not granted and in consequence
the attempt failed. Tt was held by the learned
Segsions Judge who referred the case to the High
Court that the prisoner had not completed an
attempt to cheat, but had only made preparations
for . “ Even supposing,” said the learned
Sessions Judge, * that Dhundi by false representa-
tion had succeeded in getting a refund certificate,
yet he still had a locus panstentic. He had bo
get it endorsed at the outpost and had to present
it on the following Saturday for encashment before
he finally lost all control over it, and could no longer
prevent the commission of the offence. Before
that time he might have altered his mind even from
prudence, if not from penitence and torn up the
certificate and no cheating could then have hap-
pened.” Brodhurst J. agreed with this view
and acquitted the prisoner.

6. The next case Empress vs. Riasat Al (7
- Cal,, p. 352, 1881) was a comparatively important

. INCHBOATE CRIMES—ATTEMPTS. 79

case—important not only because it laid down a
definite principle, but also important .because
of the reputation of the Judges who d?clded the
case. 'That was a case in which the prigoner was
found to have given orders to a particular press to
print 100 forms similar $o those formerly used by
the Bengal Coal Company, to have corrected one-
of the proofs and to have suggested furiihe.r correc-
tions in a second proof in order to assimilate the
form to that then being used by the Company. f%t
this stage his activities were interrupted by h]ﬂ
arrest by the Police. Sir Richard Ga.ri.:h keld
the first place that the printed form without the
addition of the seal or signature would not be 3.
false document as that was technically what is
meant by the words ‘making a doculflent.’ It
was urged that the printing and '(.}orrectmg_ of the
form which was intended by additions to be a false
document was in itself the making of the Part of'
a false document within the meaning of Section 464
and therefore amounted to forgery. T%le learned
Judge was, however, of opinion that this was not
so, and if it were the mere printing or writing .of ‘
ingle word upon a piece of paper, howev?r.m-
20?:1:11% the Wordpmight be, would be the ma.k.mg of
a part of a false document, when coupled. Wlth__a.n:
intention to add such other words as it would
make it eventually a false document. “In my

~ opinion,” observed the learned Judge, * this is very

far from the meaning of section 464, and I think
that such a construction of the section involves &
misconception not only of the word ° ma.ke,’ but
also of the sense in which the phrase “ part of a
document * is used in the section.” In coming to



80 _ INCHOATE CRIMES—ATTEMPTS.

the conclusion that the act did not amount to an
attempt, the learned Judge relied on Reg. vs. Cheese-
man and also on Macpherson’s case which I have
already discussed. On the authority of those cases

the learned Judges held that the attempt could not

- be said to be complete until the seal or the signa-
- ture of the Bengal Coal Company was affixed to
the document, and consequently what was done
was not an act towards making one of the forms of
false document, but if the prisoner had been caught
in the act of writing the name of the Company
upon the printed forms and had only completed
a singlle letter of the name, then in the words of
Lord Blackburn the actual transaction wounld have
commenced which would have ended in the crime
of forgery, if not interrupted. Prinsep J. con-
curred in the dictum of Lord Blackburn quoted
by his colleague. '

I feel considerable doubt regarding the correct-
ness of thig decision. A great deal depends upon
the question as to what constitutes the making of a
false document or part of a document. Assuming,
however, that it is only constituted by the act of
signing or sealing a document the point is lost sight
of, that the mere signing or sea_ling cannot eonsti-
tute a forged document without the writing which
the seal or signature is intended to authenticate.
The whole of the writing as the result of the signa-
ture becomes a part and parcel of the false docu-
ment. The order in which the forgery is completed
ig immaterial. Supposing in accordance with the
Indian practice of signing at the top a person
- begina with the signature, would it not be open to
him to urge with eanal force that the signature was:
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meanjnglzass without some other wrltmg which the
signature would authenticate, and then perhaps we
will be told that unless a beginning is made with

- the writing of the body of the document there is no

offence. It may, therefore, be said that as soon as
the writing has commenced whetlier of the body of
the deed or of the signature a beginning has been
made with the actual transaction which, if not
interrupted, would have ended in the crime. To
hold that the actual transaction commences only
when the signature is begun'is taking a very narrow
view of the meaning of a forged document and of an
attempt to commit forgery. The definition of for-
gery itself shows that it contemplates the existence
of a document to which the forged seal or the sig-
nature is attached. Therefore the forged seal or
signature alone does not constitute the false docu-
ment, and as the writing has commenced the actual
transaction which would have ended in the offence
may be said to have commenced. It has no doubt
been held that the mere purchase of a particular

" kind of paper necessary for forging a document

does not amount to an attempt, but the paper is
not a material part of the document and the pur-
chase of the paper is clearly a preparation and not
an attempt. The definition of an attempt given

" by Lord Blackburn in Reg. vs. Cheeseman .or
by Cockburn C. J. in Reg. ve. Macpherson

Jed to an erroneous decision in Reg. vs. Collins
which was overruled in Reg. vs. Ring, and as
I bave already pointed out, the provision of
the Indian Penal Code has followed the case

* last mentioned. The actual transaction, it may

be remembered, is not the last act proximate to the
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oﬁence Thls case 18- a.lso n.. cnnﬂlct Wlth the
decision I have already referred %0 that;a person
who p_rocures dies for the purpose of cm_mng bad
 money, attempts to coin bad money. iThe surer
_ tests are the extent of the presumption of evil
intent arisiﬁg from the act and the possibility of a
- change of mtention. Whereas. the purchase of a
paper or for the matter of that of a stamped paper
is fully consistent with an honest.infention and
cannot give Tise to'a presumption that an offence

was contemplated, the printing of forms and the .

correcting of proofs in the manner disolosed in this
case gave Tise t0 a violent presumption that the

accused could not have intended by these acts to -

serve any honest purpose, and jn point of time
the beginning with the writing was in such close
. proximity to the offence attempted that it was
very unlikely that after having gone so far the
accused would desist from carrying out his purpose.
I do not place much stress on the case relating to
the purchase of dies for that case is inconsistent
with several other cases in England. This case
~ was followed in Chandi Pershad vs. Abdur Rahaman

(22 Cal., p. 131, 1894), but the correctness of the -

decision has been challenged in the case of MacCrea
to which I shall refer later.

7. In the matter of the petition of B, MacCrea (15
AlL, p. 173, 1893) was a case in which the prisoner
was charged among others of having attempted to
cheat, it being his intention fraudulently to induce
delivery of a valuable security. As is usual with

Tridian reports it is stated that the facts sufficiently

appear from the judgment of the Court, but unfor-
ﬁuna’t.ely they do not. - The. iew facta so far 8 can
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be gatheréd by piecing together the various parts
of the judgment dealing with them appear to be
the following :

There was a Govemment Promissory Note
which was the property of one Mahomed Hosain
Ali Khan. MacCrea with the intention of getting
possession of that note from the Controller General
entered into correspondence with his office, and
then obtained in favour of one Asad Ali, a letter-
of-administration to the estate of his deceased
brother in which this particular note was falsely
entered as belonging to the deceased. He for-
warded this letter-of-administration and a draft

"notice for publication in the Caleutta Gazetie
- with the object of inducing the Controller General

to make over the note to Asad Ali Khan, to whom
it did not belong. It was argued on behalf of
the prisoner that the acts done by him amounted
to preparation only and did not reach the stage
of an attempt under Section 511 of the Indian
Penal Cede. Mr. Justice Nox in holding that the
conviction was right distinguished =Queen - vs.
Ramsaran Chaubey and expressed a dissent from
Empress vs. Rigsat Ali. 1 have already comment-
ed on this case and need not repeat what I bave

. said. The learned Judge held —

(¢) that ‘attempt’ within the meaning of
Section 511 of the Indian Penal Code
covers a much wider ground than the
definition given either by Lord Black-
burn in Reg, vs. Cheeseman or Chief
Justice Cockburn in Macpherson’s case ;

(b) that Section 511 was not meant to cover
only the penultimate act towards the
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completion of an offence and not acts
precedent, if these acts are done in the
course of the attempt to commit the
offence, and are done with intent to

commit it, or done towards its com-

mission ;
(c) that the question is not one of mere prox-

imity in time or place, that the time

that may elapse between the moment
when the preparations made for com-
mitting the fraud are brought te bear
upon the mind of the person to be

deceived and the moment when he
yields to the deception practised npon

him may be very considerable interval
of time ; .

(d) that an attempt once begun and a
criminal act done in pursunce of it
. towards the commission of the act
attempted does not cease to be a
criminal attempt, because a person
. committing the offence does or may
repent and absiain from completing
the attempt. Blair J. generally agreed

with these views. '
The last observation is important. In Eng-
-Jand and America at any rate a change of intention
even at the last moment would exculpate the
offender, provided it was not the result of external
compulsion moral or physical. Sir Fitz James

Stephen states the English law $hus :
“The offence of attempting to commit a crime
may be committed in cases in which the offender
voluninssly desists from the actual commission of
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the crime itself” The learned author illustrates
his proposition thus: ‘A4 kneels down in front
of a stack of corn and lights a lucifer match

- intending to set the stack on_ fire, but observ-

ing that he is watched blows it out. A has

‘attempted to set fire to the stack.” The illus-

tration is based on the case of Reg. vs. Taylor,
(1859, 1 I, and F. 511). Although the principle of
locus penitentie 18 not expressly recognised in
the Indian Penal Code, yet you will observe that
it was recognised in the case of Queen vs. Dhunds.
Whether a general principle like this can be ad-
mitted in derogation of the words of the section is
extremely doubtful. You will have to si:raip the
words of Section 511 a good.deal to squeeze in such
a principle into it. It is one thing to say that so
long as there is room for the expectation of a
change in the intention to commit an offence, the
stage of a punishable attempt has not been reached
at all, but once that stage is reached punistment
cannot be avoided by proof that the acoused is
pemtent

8. Queen vs. Kalyan Smg (16 A]l 409, 1894)
is the case referred to in illustration 17. Briefly
stated the facts are as follows:— .

“ One Chaturi calling himself Kheri, the son of
Bhopal Kachhi, went to a stamp-vendor accem-
penied by a man, named Kalyan Sing, and pur-
chased from him in the name of Kheri a stamp

~paper of the value of four annas. The two men

then went to a petition-writer and Chaturi again
gave his name as Kheri, they asked the petition-
writer to write for them a bond for Ra. 50 payable
by Kheri to Kalyan Sing. The petition-writer
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commenced to write the bond, but his suspicion

being aroused, did not finish it, but took Chaturi
and Kalyan Sing to the nearest thana.”

It was contended on behali of the defence that
the acts committed by the accused amounted to

no more than a preparation for an attempt to

commit the offence and did not in themselves
constitute an attempt, but Burkitt J. held that

the acts alleged and proved amounted to much

more than a preparation, and they were acts done
towards the commission of an offence within the
meésaning of Section 511 of the Indian Penal Code.
In taking this view reliance was placed on the
dictum of Turner \J. in Queen vs. Lamsaran
Chaubey which 1 have already discussed.

Before leaving the subject I wish to repeat
what I have already said, that the almost hopeless

conflict of decisions both here and in Eng]andf is.

conclusive evidence that the test usually adopted
in determining the line of demareation between
prepatations and attempts have not been infallible,
and it is worth while to examine those tests some-
what closely to find out wherein they fail. It is
not possible in the variety of human actions to
draw the precise line between preparations and
attempts. It often happens that ina series of acts
‘culminating in an offence each step is a prepara:
tion for the next. In such cases it would be

unduly restricting the meaning of the word to say

that an attempt must. preclude all stages of
preparation, and be the last proximate act to that
which would complete the offence, oi to say that it

. maust be the one immediately. preceding that with

which the acts constituting the offence: begm
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In the absence of a clear dividing line the question
must, to a great extent, be decided with reference
to the facts of each particular case, and the general
nature of the offénce attempted. It is seldom that
an offence consists of one single act. In every
offence the whole series of preliminary acts that
lead up to those that complete the offence are not
essential parts thereof, a great many are innocent
acts, innocent in that they are not harmful either
to individual or to society. They are acts from
which no evil intent can be inferred, they cause
no disturhance to society, and are, therefore, not

" sufficient in magnitude to attract law’s notice.

What may appear to be a mere preparation need.
not necessarily be outside the scope of an attempt
or even of a complete offence. But only such
preparations as preclude the possibility of innocent
intention should, on principle, be singled out for
punishment. ' o
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When several persons are concerned in a eti-
minal act and take different partsin it, it has been
considered necessary to make a distinction be-
tween them according to the degree of culpability

of each. Having regard to the fact that

* the Judge in most cases has been given great
latitude in awarding punishment, the distin¢tion
does not appear by any means to be essential and
‘its abolition is not Nkely to cause any hardship
or injustice. The distinction, however, exists
both in English and the Indian law, much more
in the former than in the latter. Under the
Enghsh law distinction is made between prin-
cipals and accessories, between pnnmpa]ﬁ of first
and second degrees, and between accessories before
and after the fact, '

Whoever actually commits or takes pa.rt in
the actual commission of a crime is a principal in
the first degree

Whoever alds or abets the actual commission

- of a crime is a principal in the second degree.

An  accessory before the factis one who directly

or indirectly incites, counsels, procures, encourages .

or commands any person to commit a felony
which is committed in consgquence fhereof.
Such a person when present at the actual com-
mission of the crime is a principal in the second

degreb

»
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An accessory after the fact to a felony is one
who knowing a felony to have been committed by
another receives, comforts, or assists hir, in order
to enable him to escape from punishment.

I have taken these definitions substantially
from Stephens Digest. :

-The distinction between pnnclpa.]a and acces-
gories has reference only to felonies. In freasons
and misdemeanours all persons who aid. or abet
in the commission of a crime are regarded as prin-
cipals, whether they are present or absent when it
iz committed. Similarly, an accessory after the fact

“in treasons is deemed as principal, but in mis-

demeanours such a person is not guilty of any
offence. Here it may be useful to tell you that
under the English law crimes are classified under
three heads, treasons, felonies and misdemeanours.

The mame treason is given to certaln crimes
which are more particularly directed against the
gafety of the Sovereign and the State.

All indictable crimes below the degree of trea.son_

. are either felonies or misdemeanours,

Felonies are thdse crimes which are such by
common law or have been made such by statute.

All crimes which are not treasons or felonies
are misdemeanours either by common law or by
statute.

I need not go into further details regarding
this eclassification. The distinctions based on
them are more or less arbitrary and have not been

" followed in this country, and I do not think we have

lost anything by "doing so. Even in England the

. distinction is gradually disappearing, and there is
" now a feeling in favour of abolishingit. One step .
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in this direction Was .f.;'é'l’{'ell“in the yea.r ISGIwhen
the Accessories and Abetters’ Act (24 and 25.Vict,, -

C. 94) was passed, which enacted .that “ accessories
before the fact, principals in the second degree
and principals in the first degree are each consider-
ed as having committed the erime,” and may be
tried as if they had committed it.

As regards different degrees of cnn:unahty
between persons taking different parts in the com-
mission of a crime, the Indian Penal Code makes
a broad distinction between principals and abettors.
The Code does not recognise accessories after the
fact, except that it makes a substantive offence of
it in a few cases. For instance, a person who
knowing or having reason to believe that an offence

~ has been committed causes any evidence of the

commission of that offence to disappear with the
intention of scregning the offénder (Section 201),

a person who conceals an oﬁender with similar -
intent (Section 212), or a person who harbours a

State prisoner or prisoner of war (Section 130),
or harbours deserters (Section 186), or harbours
offenders who have escapéd from custody or whose

apprehension has been ordered (Section 216), or -

harbours robbers or dacoits (Section 216A), is
guilty of a substantive offence. . It is also a sub-
stantive offence to resist the lawful apprehension
of a person for an offence or to rescue an offender
under arrest or to suffer an offender under custody
to escape. 1 may state in passing that harbouring

" is explained for purposes of Sections 212, 216,

and 2164, to include supplying shelter, food,, drink,

money, clothes, sims, ammunition or means of _

'-aanveydnceorasmstmgapersonmanymyto
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evade apprehension. Even the simple distinction
in Indian law between principal and abetter is

‘without a difference in cases in which the punish-

ment for abetment is the same as the punishment
for the actual perpetration of the crime. :

Under the Indian Penal Code abetment is
constituted by instigation, by conspiracy or by aid
intentionally rendered. I shall first deal with the
more complicated subject of criminal conspiracies.

Instigation ordinarily means ineiting or urging a
person to do & thing. .

Conspiracy is generally . understood fo inean

an agreement between two or more persons to do .

or cause to be done anything illegal or to do a
legal act by illegal means. A criminal conspiracy

Three forn
of sbettner
in the India
Penal Code.

under Section 107 has a more restricted meaning.

* A person is said to abet the doing of a thing by

conspiracy if he engages with one or more other

person OF persons in any congpiracy for the doing
of that thing, if an act or illegal omission takes
place wn pursuance of that cm%spwacy, and in order
to the doing of that thing.” The difference between
the English and the Indian law was thus explained
by Bhashyam Ayyanger J.in Emperor vs. Tirumal
Reddi (24- Mad. 523).

“ Under the English law, the agreement or com-
bination to do an unlawful thing by unlawful

means amounts in itself to a criminal offence. The

Indian Penal Code follows the English law of
conspiracy only in a few exceptional cases which

are made punishable under Sections 311 (Thug),

400 (belonging to a gang of dacoits), 401 (belonging

to a_gang of thieves), ‘402 (being a member of an
“assembly of dacoits) and 1214 (oonspmngt.o wage -
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war). In these cases, whether any act is done

or not or offence committed in furtherance of the
conspiracy, the conspirator is punishable; and

“he will also be punishable separately for every

offence committed in furtherance of the conspi-

‘racy. In all other cases; conspiracy is only one
species of abetment of an offence, as that expres-

sion is defined and explained in Section 108 and
stands on the same footing as ‘ abetment by in-
tentional aiding’ In regard to both these species

- of abetment, an act or illegal omission, in pur-

suance of the conspiracy or for the purpose of
intentidnal aiding, is essential. If two or more
persons conspire, the gist of the offence of
abetment by consplracy is: not only the con-
spiracy, but the taking place of an act or
illegal omission in pursuance of the conspiracy

~and in order to the doing""' of the thing
“abetted.” -

I shall discuss later on the change effected in

this respect by the Criminal Conspuacles Act of
1913.

The third form of abetment consiste in inten-

~ tionally aiding by any act or illegal omission the

. doing of a thing. I shall deal with these three

[mt{gnﬁon.

forms of -abetment separately. I shall first deal
‘with the two simpler forms, viz., the firet and the

third.

INSTIGATION.
Inshgatwn as the word itself- imyplies, is the
act of inciting another to do a wrongful act. It
stands for the words counselling, procuring or

".mmmdhgugenemﬂyuaedin]i}nghshlaw
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Mere acquiescence or silent assent or words amount-
mg to bare permission would fall short of insti-
gation. A4 tells B that he is going to murder C.
B says “ You may do as you like and take the
consequence.” A kills C. B cannot be said to
have instigated 4 to murder C. In order to con-
stibute instigation it is necessary to show that
there was some active proceeding which had the
effect of encouragement towards the perpetration
of the crime. So where two men having quarrelled
agreed to fight with their fists, and each one de-
posited £1 with the prisoner who held the amount.
as a stake-holder to be paid to the winner, and
it was found that beyond holding the stakes the
prisoner had nothing to do with the fight and he
was neither present at it, nor had any reason to
suppose tht the life of either man would be endan-
gered, it was held that the prisoner was not guilty
of any offence. Each such case must be decided
on its merits. Lord Coleridge observed that to
support an indictment there, must be an active
proceeding on the part of the prisoner. A stake-
holder is perfectly passive, all he does is to accept
the stakes (R. va. Taylor, 44, L. J. M. C. 67).
Similarly, it has been held that such encourage-
ment and countenance as may be lent by persons
of influence who, aware of the object of an unlaw-
ful assembly, deliberately absented themselves
from the locality to express sympathy with the
object of the assembly cannot be said to be abetters

'—Etim Al Majumdar vs. Emp. (4, C. W. N. 500).

A mere request to do a thing may amount, to
abetment by instigation, e.g., the offer of a bribe

to.a public servant even when it is refused. A - ‘
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" person who had offered a bribe to a servant to
sell his master’s goods at less than their value was
held guilty of incitement to. commit an offence—
Reg. vs. De Kromme (17 Cox, 492)..

It has also been held that the mere receipt of
an unstamped instrument does not constitute the
offence of abetment of the execution of such an
instrument—Emp. vs. Janki (7 Bom. 82).

In order to convict a person of abetting the
commission of a crime by instigation, there must
be proof of direct inciterent; it is not enough
that a person hag taken part in those steps of the

transaction which are innocent, but it is absolutely -

" necessary to connect him in some way Of other
with those steps of the” transaction which are
criminal—Queen, vs. Nemchand (20, W. R. Cr. 41).
But silent approval shown'in a way that ‘had
the effect of inciting and encouraging the offence
is abetment. Accordingly it was held that when
a woman prepared herself to be a Sutti those that
followed her to the pyre and stood by her_cryihg
< Ram, Ram, and thereby actively connived and
‘countenanced the act, were guilty of abetment—
Queen vs. Mokit (3, N. W. P. 316). An nstigation
or incitement or aid rendered to an act which is a
mere preparation to commit an offence not amount-
 ing to a commencement: thereof does not con-
 stitute either a substantive offence or an attempt
or abetment of the same—Emp. vs. Baku (24,
 Bom. 288). A person who by wilful misrepresent-
~ atien or by wilful concealment of a maferial fact
' w]gchbhe is_bound to disciose voluntarily causes

_ or progures or attempts to canse or procure & thing
to be-done is. gaid to instigate the doing of that.

St
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thing. (Section 107, Explanation_1). -The follow-

ing example is given to illustrate the case :

 4; a public officer, is authotised by -'af_ warrant
from a Court of Justice to apprehend-Z.- B know-

ing that fact and also that C is not Z, wilfully re-

presents to 4 that C'is Z, and thereby intentionally -

causés A to apprehend C. Here B abets by in-
stigation the apprekension of C. This hardly
calls for any comment. ¢ '

ADING.

It is explained’ that any one who, ither ‘prilor

to or at the time of the commission of an act, does
anything in order to fadlitate the commission of
that act, and thereby facilitates the commission

thereof, is said to aid the doing of that act. The

explanation shows .that the mere intention to
facilitate, even coupled with an act caleulated to
facilitate, is not sufficient to constitute abetment,
unless the act which it is intended to facihtate
actually takes place and is facilitated thereby. It
seems pretty clear from Explanation 2, Section
107, that one cannot be held to have aided the
doing of a thing when that thing has not been done
at all. For instance, if a servant keeps open
the gate of his master’s house, so that thieves may
‘enter, and thieves do not come, he cannot be held to
have abetted the commission of theft. But if
such a person, after having opened the door or be-
fore it, informs possible thieves that he is going to

~ keep the door open, he encourages them by his con- -

duct to commit theft and is guilty of abetment;

* orif prior to the opening of the gate he had entered

Aiding,

into an agreement with the thieves to keep the . ‘
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door open he would be guilty of abetment by
CONSPITacy. S 3
"~ Whoever encourages, urges, provokes, tempts,

incites or induges another to do a thing is said to

instigate it. Whoever prior to or at the time of
- the commission of an act does anything in order to

facilitate the doing of it issaid to aid it.—Explana-

tion (2), Section 107. For instance, if a person
incites another to commit an assault by saying maro
maro he only instigates the assault, but the man,
who puts a laths into the hands of another with
the object of that other committing an assault
with it, aids in the commission of the asssult. Both
abet the offence, one by instigation and the other
by aid rendered. _ ' '

Aid may be rendered by act as well as by illegal

omission. Where a head-constable, who knew that -

certain pérsons were likely to be tortured for the
purpose of extorting 'confession,_ purposely kept out
~ of the way, it was held that he was guilty of abet-
" ment within the meaning of Explanation 2—Queen
vs. Kali Churn (21 W. R. Cr. 11). But in such
cases 1t is necessary to show that the accused
intentionally aided the commission of the offence
by his non-interference—Ekaja Noorul Hossein

vs. Fabre-Tonnere (24 W. R. Cr. 26). An omis- .

_sion to give information that a crime has been
conmitted does not amount to aiding, unless such

omission involves a breach of a legal obligation

—Queen vs. Khadim (4 B. L. R. A. Cr. 7). When
the law imposes on a person a duty to discharge,

* his illegal omission to act renders him liable
to punishment—Emp. vs.. Lattf Khan (20 Bom. -

| 399 Tlus ocase "follovyp Queen vs, Kali Churn
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{21 W. R. Cr. 11). But the mere fact, however,

of a village chowkidar being present when an

extortion was being committed without eliciting
any disapproval on his part, will not render
him liable as an abetter of the offence—Gopal
vs. Foolmans (8 Cal. 728). Such conduct neither
amounted to incitement nor to aid; as it was
not his legal duty to interfere or report such a
case. A zemindar who lent & house to & police
officer who was investigating a case, knowing that

‘the house would be used for torturing a suspected

thief, is guilty of abetment—Emp. vs. Faiyaz
Hossain (16 A. W. N. 194). -

In a recent Sutti case (Emp. vs. Ram Lal, 36 AllL
26) persons were held guilty of abetment, who had
done their best to dissuade the woman from becom-
ing a Suttz and had even given information to the
nearest police station, but finding it impossible to
dissuade her complied with her wishes and helped
her in effecting her object. In a somewhat similar
case in Eng]ﬂ.nd, where & pregnant woman anxious
to procure abortion teok a dose of corrosive sub-
limate and died, and it was found that this was
procured at her desire by the prisoner who knew
the purpose for which it was to be used, but did not
administer the poison or cause it to be taken, but
had only procured it at her instigation and under a
threat by her of gelf-destruction, and the facts
were consisbent with the supposition that he hoped

" and expected that she would change her mind

and not resort to it, the prisomer Was held not
guilty of being an accessory before the fact (R.
“ya. Fretwell, L. & C. 161). o
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. The*'facility given must, however, be such as

is essential for the commission of the crime. . The

mere act of allowing an illegal marriage to take
place at one’s house does not amount to abétment
—Queen vs. Kudum (W. R. 1864, 13); so also
mere consent to be present at an illegal marriage
or actual presenee in it, or the grant of accommoda-
tion in a house for the marriage, does not neces-

satily constitute abetment of such marriage ; but .
" the priest who officiates and solemnizes such illegal

marriage is guilty of abetting an offence under
Section 494—Emp. vs. Umi (6 Bom, 126).

CriMiNazL, CONSPIRACY.
-Questions relating to consplracy have in recent
years, assumed very great importance in this coun-

try, specially in Bengal, by reason of the prevalence
of what are known as anarchical crimes, and there

bave been numerous cases dealing with the subject,’

and 1 propose to dwell on it at some length. -

A conspiracy under the English law, and also
under the Indian law as it now stands, is the
agreement of two or more persons to do an iHegal
act or'to do a legal act by illegal means.. Before

“the passing of the Criminal Law Amendment Act

of 1913 a conspiracy fo do an illegal act was punish-
able only when such act amounted to an offence.
It was alse essential in the words of Secetion 107
of the Indian Penal Code, ‘ that an act or illegal

.- omission should have taken place in pursuance of

the conspiracy and in order to the doing of the act
which -was the object of the conspiracy.” The

mm Crimmal Law .Amendment. Act has, however,
’f“ Aot mtrodnbed two,_ rather dmatlc changes in. this

o~
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respect. By Section 120B punishment is provided
for criminal conspiracies of all kinds, whether,
according to the requirement of Section 107, an
overt act has or has not taken place in pursuance
of such conspiracy, or whether, as required by Sec-
tions 109, 115 or 116, the object of the conspiracy -
is or is not the commission of ano flence. Sectlon
- 120A defines a crunmal conspiracy thus -

When two or more persons agree to do or
cause to be done an illegal act or an act which is
not illegal by illegal means, such. an. agreement is
designated a crimina] conspiracy.

It also provides that no agreement, except an
agreefnent to commit an offence, shall amount to

* a criminal conspiracy, unless some act besides the

agreement is done by one or more parties to such
agreement in pursuance thereof.

The first part of the definition. brings the Eng-
lish and the Indian law on a line, in so far as they
differed regarding the nature of the act with refer-
ence to which the conspiracy was formed, the
Indian law confining conspiracies te agreements
to commit punishable wrongs, the English law

" only insisting on such wrongs being merely illegal.

The second is a compromise between the Indian
law and the Engtlish law. The Indian law insisted
on some .overt act, the English law did not. But
now an overt act is necessary only where the object_
of the conspiracy is the commission of an illegal
_actnot amounting to an offence. I may, however,
observe that even under the English law an overt.
act 18 necessary in’an action of tort for conspiracy
(Moghul Stedm Ship Co. vs. Megregor, L. R. 21,
Q. B.D 54:9) .
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The position now is this. Conspiracies .now
fall into two classes not wholly exclusive of one
another—

A. Conspiracies falling within the definition
of abetment in Section 107 of the In-
dian, Penal Code. '

B. Conspiracies outside the defimition. of

abetment, but falling within the words
of Section 120A.

All conspiracies falling under class A and also

- such conspiracies inder class B as are for the com-
mission of offences punishable with death, trans-
portation or rigorous imprisonment for a term of
two years or more are governed by the law relating
to abetment as contained in Chapter V, Section
~ 120B, sub-gection (1). With reference to cases of the

latter class the distinction is maintained but with-

out any difference. In Chapter V a distinction is
made between abetments which are followed by the
act abetted and as the result of such abetment and

abetments which are not so followed. These, for -

the sake of brevity, I shall distinguish as successfnl
and unsuccessful abetments. A successful abet-
ment in the absence of any special provision to the
-contrary is ‘punighable in the same way as the
o-ﬁence which it abets or is intended to abet (Sec-
tion 109).. |

Unsucecessful abetments ma,ly be divided into

. three classes according to the nature of the offence
- abetted :-— : - '

+. (@) Where the offence abétted is puhi_ah‘able
.by -death or tmnsporta.titm for life ; -
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(b) Where it is punishable by imprisonment ;
(c) Where it is not punishable by death or
transportation for life or by imprison-
ment.
In the case of (a) the punishment may extend

to seven years or fine (Section 115).

In the case of (b) the punishment may extend
to one-fourth of the longest term provided for the
offence abetted, or with the fine provided for that
offence or with both (Section 116). -

In the case of (¢) the law provides no punish-
ment at all.

There remain conspiracies which may or may
not fall within the meaning of abetment defined
in Section 107 but which fall within the scope of
Section 120A, but are not punishable with death,
trangportation or rigorous imprisonment for two
years or more. These are punishable with im-
prisonment of either description for a term not

" exceeding six months or with fine or with both.

Section 120B, sub-section (2). In these ¢ases no .
distinction is made between successful and un-
successful conspiracies, and none of the provisions
of Chapter V will apply. o -
Although, you will observe, the amendment does
not expressly affect conspiracies falling within
Section 107, its effect is to do awaygwith the
limitations provided in that section, in all cases
falling under Section 120B, sub-section (1). Ome

- result of maintaining the *distinetion without

maintaining the difference is this: That with
reference to oﬁeneés‘-punishable with death or
transportation or rigorous imprisonment for two
years the wider definition of a conspiracy in Section
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120A practically replaces the more limited defini-
tion in Section 107. But as regards offences not
80 punishable the following effect seems to follow :—
(@) Where an offence is punishable ‘with
imprisonment of less than two years or

with gimple imprisonment only a pu- -

- mishment of six months replaces the
punishment provided under Section, 1186.

() In case of offences punishable with fine
only they are for the first time made

punishable when the conspiracy is an’

unsuccessful ome and irrespective of
the question whether the conspiracy is
one under class A or class B.
(¢) A conspiracy to commit a mere illegal
act not  amounting to an offence
~which was cutside the scope of Chapter
V has been for the first time made
punishable, the punishment provided
being six months or fine or both.

" The anomalies that the. new. method of treat-
ment involves are that in cases falling within .
Section 120A and not falling under Section 107
and not punishable under Section 120B,. sub-
section {1), the provisions of Chapter V are
inapplicable, and some of the matters speelally
provided for in Chapter V will have to be
dealt with on general principles without reference
to those specific provisions, and the- argument
based on their not being made expressly applicable
will have considerable force, and it is diff-
cult to say ‘how Courts will decide them.. The
inconvenience arising from the necessity of intro-

- duoing: dootrines of Engligh eommon. law. in the
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interpretation of laws carefully and exhaustively

‘codified is obvious, and this inconvenience was

recognised when a decision of Sir Barnes Peacock
on the interpretation of Section 34 was followed
somewhat rapidly by amending the section so as

to incorporate that principle.

In the statement of objects and reasons for the
Criminal Law Amendment Act, VIII of 1913, the
necessity for the amendment has been thus ex-
plained :

¢ Under Section 107 abetment includes: the én-
gaging with one or more person or persons in any
conspiracy for the doing of a thing, if an act or il-
legal omission takes place in pursuance of that

- conspiracy, and in order to the doing of that thing.

In other ‘words, except in respect of the offences
particularized in Section 121A, conspiracy per se
is not an offence under the Indian Penal Code.
"“On the other hand by the common law of
England if two or more persons agree together to
do anything contrary to law, or to use ‘unlawful
means in the carrying out of an object not
otherwise umnlawful, the persons who so agree
commit the offence of conspiracy. In other words
conspiracy in England may be defined as an
agreement of two or more persons to do an
unlawful act or to do a lawful act by unlawful
means, and the parties to sucha consplracy are

- liable to md.lctment

- Expenence h.as shown that dangerous con-
spiracies are entered into in, India which have for
their object aims other than the commission of the

_offences specified in Section 121A of the Indian

Penal Code, and that the existing law is inadequate
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~to deal with modern conditions. The present Bill
is designed to assimilate the provisions of the Indian
Penal Code to those of the English law with the
additional safeguard that in the case of a conspiracy
other than a conspiracy to commit an offence some
overt act is necessary to bring the conspiracy
within, the purview of the criminal Iaw. The Bill
makes eriminal conspiracy a substantive offence,
and when such a conspiracy is to commit an offence
punishable with death, transportation or rigorous
Imprisonment; for a term of two years or upwards,

and no express provision is made in the Code,

provides a punishment of the same nature as that
which might be awarded for the abetment of such
an offence. In all other cases of criminal con-
spiracy the punishment contemplated is imprison-
ment of either description for a term not exceeding
six months or with fine or with both.”

The Indian Penal Code contained no definition
of a conspiracy up to the year 1913. The definition
given for the first time by ‘the amending Act, as
pointed out in the statement of objects and reasons,

assimilated the provisions of the Indian Penal Code -

to those of the English law with one small differ-
ence, -

It would be useful to refer to the exposition of
the law of criminal conspiracy by eminent Judges in
England. In Rey. vs. Gill, 2B. & Ald. 204, Lord

- Holrayed said that conspiracy was itself the offence,
and it was quite sufficient to state only the act of
~ conspiracy and the object of the conspiracy in the
indictment. He pointed out that a conspiracy to
cheat, for instance, was indictable even when the
parties had not settled the means to be employed.

»
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In Mulchay vs. Reg. (3 L. R. H. L. R. 306) Willes J.
guarded against the common belief, of which I
have found expression in some Indian cases also,
that conspiracy is an exception to the general
principle-that criminal law takes no notice of an
evil intent so long as it has not manifested itself

“in an overt act. ‘A conspiracy,” observed the

learned Judge, ‘consists not merely in the wntention
of two or more but in the agreement of two or more
to do an unlawful act by unlawful means. So long
as such a design rests in intention only it is not
indictable. When two agree to carry it into

effect, the very plot is an act in itself and the

act of each of the parties promise against promise,

" aclus contra actwm capable of being enforced if

lawful, punishable if for a criminal object or
for the use of criminal means. The number
and the compact give weight and cause danger.
In the same case Lord Chelmsford explained
that agreement was an act in advancement of
the intention which each person has conceived
in his mind. The definition given by Willes J.
was accepted by the House of Lords in subsequent

- cases and was quoted as an authority in Barindra

Kumar Ghose vs. Emperor, moré commonly known
as the Alipore Conspiracy Case, 14 C. W. N, 1114.
‘ To establish the charge of conspiracy,” said Jen-
kins, C.J., ¢ there must be agreement, there need
not be proof of direct meeting or combination nor
need the parties be brought into each other’s

_ presence ; the agreement may be inferred from

circumstances raising a presumption of a common
plan to carry out the unlawful design.- As was
pointed out in Pulin Behary Das vs. Emperor,

Agreement,
is the gist
of the of-
fenoa.
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16, C. W. N. 1105, on the authority of RBeg. vs, G‘ﬂl, '
2 B. and Al. 204, combination is the gist

of “the offence, there is nothing in the word

congpiracy, it is. the agreement which is the gist
of the offence. |

Pazsive It is well established that mere passive eog-'

oognizance

of

conspiracy 11ZdNce of a conspiracy is not sufficient, there

no offence.

) getting boyond that stage is never criminally

must be. active co-operation ; in other words, joint
evil intent is necessary to constitute the offence.
This is implied in the meaning of the term con-
spiracy itself (Wharton, Vol. TI, Art. 1341a).
In Pulin Behary’s case it appeared that certain

members of a society found to be revolutionary were
not acquainted with the real object of the society,

not having been admitted to its secrets, and it was
held that it would not be proper to convict such
members of the charge of conspiracy. In such
cases there is no agreement of two minds and not
even mental participation in each other’s designs.

The difficult question, hawever, as pointed out by
Russell, is to find out when a particular combina-

tion becomes unlawiul. We get very little assist-

ance on this point from -the reported decisions.
An agreement imyplies the meeting of two minds

with reference to a particular matter, and so long

a8 matters are discussed and views are interchang-
ed, but the plan of action has not been settled by
thfa.concurrence of any two or more of the con- .
spirators, the stage of criminal conspiracy would

not be considered to have been reached. I have -

alf'eady.r told you more than once that a mere cri-
minal intention formed in a man’s mingd and never

cognisable. The forum of consciense aone can

N . v
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take notice of such cases, but municipal law can
only deal with matters and not merely with mind

" gave as manifested by action.  So long as the

design to do a wrongful act rests in intention only ’
it is not criminal, but as soon as two or more agree
to carry it into effect the agreement goes beyond

_mere mental conception of a design and is an
" offence. You have, however, seen that in the
" cage of an attempt not only is intention insufficient,

but intention even, where coupled with an act
which merely discloses the mens res, but goes
no further to carry it out or in other words merely
amounts to & preparation and is not a link in the
chain. of circumstances that would immediately
lead to the crime, would not constitute an attempt.
Consistency, therefore, required that a‘.. mere ¢on-
spiracy should be considered & substant.lve offegce,
only when the object of the conspiracy 1s 80 serious,
as the waging of war against the sovereign and
other acts of equally grave nature, and thato ther
cases of conépiracy should be deemed an offence,
only when they fall within the definition of abet-

" ment, .., when the agreement has led to some

overt ach which does more than merely disclose the
mens rew, or to use the words of Section 107
¢ if an act or illegal omission takes place n pur-
suance of the conspiracy and in order to the doing
of that thing, i.e., the thing which is the object of
the conspiracy.” Not only has consistency secuved
by the original framers of the Code now been
sacrificed, but the pecularities of the English law
have been reproduced at ‘s time when feeling
in other countries is veering just the __orlsher

. wWay. .
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.Although a congpiracy is not confined to the
mind only, there are still circumstances which make
the law of conspiracy something apart from the

* general principles of criminal law. You have seen

that the law does not punish a mere preparation to
commit an offence. You will also observe that for

an assembly to be unlawiul you require at least five

persons sharing in one common object. In con-
spiracles, however, you require only two to cc;mplete
the offence and yet you punish before even the stage

- of preparation is reached. Take, for instance, the

case of five persons agreeing to commit s thefs,
If they assemble with that common object and are
caught they would only be held guilty of an un-
lawful assembly and would be punishable with
'not more than six months’ imprisonment. Even
if they had proceeded to the stage of preparation
to commit theft they could not be punished for an
attempt to commit that offence, but if they were
caught when they had just entered into the agree-
ment they are panishable as conspirators and would

be exposed to more severe punishment than

that for being member of an unlawfully assembly.
One- of the grounds upon which a'preparation is not
punished s that it causes no alarm to society, and
also because ordinarily it does not djsclo'se; the

existence of a. criminal intent. Similarly a con-

spiracy, though it may itself technically be an
overt act, has not the publicity of an overt act and
doe:s not produce the same disturbing effect op
so-qu?ty ag an ordinary overt act towards the com-
mission of a erime. Conspirators often work
in deoret, and it is seldom thut a conspiracy is

 rovealed until something is done in pursusnce

R V)

e
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" of it. That this is so ordinarily will appear from

the facts of the various cages relating to conspiracy

. that have recently come before the courts here.

There probably would have been no danger and no
inconvenience if the law in India were left exactly
where it was before the Conspiracy Act was passed.
But although the law is changed in practice it can

“make very little difference, for even thongh you

declare a conspiracy to be complete without an

overt act, you cannot prove a conspiracy without

it. Again I may refer to what I have already told

you that it is not the policy of law to create offences -

that cannot ordinarily be proved. It is also an

incongistency that whereas any dividual attempt-
ing to commit an offence is given a locus penien- .

tiee, the conspirator has none. The conspiracy is.
complete as soon as the agreement or combina-
tion is formed. No repentance, no desire to
withdraw protects him. As observed by Brett J.
the crime of conspiracy is completely committed, if
it is committed at all, the moment two or more

" have agreed that they will do, at once or at some .. -

future time, certain things, It is not necessary in

order to complete the offence that any one thing

should be .done beyond the agreement; the -con- -

spirators may repent and stop, or may have .no
opportunity, or may be prevented, or may fail;
nevertheless, the crime is complete; it was
completed when they agreed. You have seen

that in cases of attempts the adoption of means -
“absolutely unadapted to the end excudes the erim-
inal, for instance, a person who attempts to kill .
hig enemy by witcheraft is not punishable, but it.
' . seems that once an agreement is entered imto to
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commit marder, even. if the means agreed upon is -

absolutely msufficient, that is no excuse.

The peculiar doctrine about conspiracies has
been defended on the ground, that the combina-
tion-of two er more persons to commit an illegal
act gives a momentium to t_hé act which justifies

its punishment at the earliest possible stage.

Bowen J. in Moghul Steam Ship Company vs.

Mcegregor Gow & Co., 23 Q. B. D. 598, observed

as follows :—“ Of the general proposition that
cerfain kinds of conduct not eriminal in any
one individual may become criminal if done by
combination among several there can be no doubt.
The distinction is based on sound reason, for a com-
bination may make oppressive or dangerous that

which if it proceeded only from a single person would

be otherwise and the very fact of the combination
may show that the object is simply to do harm to

the exercise of one’s just right.” This may be -

sound with reference, for instance, to the offence of
rioting and other offences relating to the disturb-
ance of public peace, but has very little weight in
relation to an’offence like forgery, and still less so
in relation to acts which are merely illegal. The
true justification for punishment of all kinds of
inchoate crimes will be found in . the following
passage from Bentham : “ The more these pre-
paratory acts are distinguished, for the purpose
of prohibiting them, the greater the chance of
- preventing the execution of the principal crime
. itself. 1If the criminal be not stopped at the first -
step of his career, he may at the second, or the
third4 It is thus that a prudent legislator, like

a ahlful geaeral, xwonnmtres all ffhe Bxbernal_
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posts.of the enemy with the intention of atopping
his enterprises. He places in all the defiles, in all
the windings of bis route, a chain of 'works, diversi-
fied according 40 clrcumstances, but connected
among themsélves, in such manner that the enemy
finds in each, new dangers and new obstacles.”" .

If this . policy had -been consistently. followed
the deplorable result that might have followed
the decigion of Mitter J. in Doyal Bauri’s case
would be avoided.: -

It has also been suggested that the secrecy w1th
which conspirators generally act is another ground
for departing from -ordinary .prineiples in dealing
with the few that are caught. . But whatever may
be the value of the explanation or attempt at ex-
‘planation, one finds it difficult to be convinced that
there is'any justification for treating as an offence,
the agreement to commit an act, .that is merely
illegal and not an offence when done by a single
individual. “ The application of this theory,”
says Russell,  has caused much controversy, es
pecially as to combinations with reference to trade

or of ’employers against workmen or workmen
'against employers.” The point is fully discussed
by Wharton, andit isstated by him that conspiracy .
as a distinct offence has been stricken from the

revised codes of Prussia, Oldenburg, Wurtemburg, -

Bavaria, Austria and North Germany. I do not
think this will give rise to any inconvenience, for
the law -relating to attempts, if freed from some
of those meaningless technical limitations, which
have no better basis than unbroken tradition,
will Tully serve the purpose of punishing offences
at their inception, Those who were responsible
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for the Indian Penal Code must have realised how
difficult it was to defend the law of conspiracy as
it then existed, and had the courage to alter the
law, in order that it may conform to reason and
common sense and bz consistent with its other
proﬁsion.s',' and with all respect for those who are
responsible for the legislation of 1913 I must say that
't is difficult to see the justification for the change.

The late Chief Justice Cockburn made the
following suggestions for the amendment and con-
solidation of the law of conspiracy, in which "he
justified the punishment of parsons conspiring t.o
do an act which if committed by a single indivi-
dual would have amounted merely to & mere civil
injury: — _ . o

“ Conspiracy may be divided into three classes—

First, where the end to be accomplished would be

a crime in each of the conspiring parties, a class
which offers no difficulty. Secondly, where the
purpose of the congpiracy is lawful, but the means

to be resorted to are criminal, as when the con-

spiracy is to support a cause believed to be just,

by perjured evidence. Here the proximate or
immediate intention of the parties being to commib

. a crime the conspiracy is to do gomething criminal ;

and here again the case is consequently free from

difficulty. The third and last case is where with a .

malicious design to do an injury the purpose is to
effect a wrong, though not such a wrong as, when
perpetrated by a single individual, would amount
to an offence under a criminmal law. Thus an
attempt to destroy & man’s credit, and effect his

ruin by epreading reports of his insolvency, would -
e 8 wrongful act, which would entisle the party

W
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whose credit was thus attacked to bring an action

' for a civil wrong; but it would not be an indictable

_offence....... The law has wisely and justly estab-
lished that a combination of persons to commit a
wrongful act with a view to injure another shall be

an offence, though the act, if done by one, would

“amount; to no more than a civil wrong.”. (Whar-

ton, Vol. 2, p. 177.) .

This peculiarity in the treatment of criminal
conspiracies and the departure from some of the
ordinary prineiples of criminal law have led to
various other peculiarities which I shall bmefly
discuss. Of these the most important are the
special rules-of evidence which have been exhaust-’
ively. discussed in some of the recent cases in
Bengal. - ' |

One of the peculiar features of the rules of
evidence relating to conspiracies is that anything

- saad or done by any one of the censpirators, having

reference to their common intention, is under- cer-

_ tain circumstances evidence against the others.

The: reason of the law is that, within the scope of
the conspiracy, the position of the conspirators
is analogous to that of partners,. one being eon-
sidered the agent of the other. Russell states the

- law on. the subject thus : “ when several persons are

proved to have combinéd together for the same

Special
rules of evi-
dence in
trials *, for .

OnEpiTALy.

Aet or
d e claration

of one con- -
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illegal purpose, any act done by one of the party .

in pursunance of the original concerted plan, and
with reference to their common object, is in the con-
templation of law the act of the whole party and
therefore the proof of such act would be evidence .
against any of the others who were engaged in the

~same conspiracy; and declarations made by one
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of the party at the time of doingn such illegal act

geem not only to be evidence against himself as -

tending to determine the quality of the act, but
against the rest of the party who are as much re-

sponsible as if they had themselves done -the -

act.”

But before you can give in evidence the acts
of one conspirator against another, you must prove
the existence of the conspiracy, viz., that the

- parties were members of the same conspiracy and

that the act in question was done in furtherance
of the common design. The prosecutor may, how-
ever, either prove the conspiracy which renders the
"acts of the conspirators admissible in evidence or
he may prove the acts of the different parties and
80 pmve the conspiracy (Archbold, p. 307, 1288).
You will notice thiat in & case of conspiracy it is
open to the prosecutor to go into general evidence
of the nature of the conspiracy before he gives
evidence to connect the defendant with it. This
is & course which is not ordinarily permissible in a
criminal trial, but the peculiar nature of the indict-
ment of conspiracy necessitates this departure.
Tn. Hardy’s trial, 24 How St. Tr. 451, for high
treason, letters written by one. conspirator to

another were held to be evidence against the pri-

soner after his complicity in the conspiracy had

- been established. \

You must bear in mind, however, that although
on a charge of conspiracy statements made by any

conspirator for the purpose of carryihg‘ the con-
spiracy intp effect are admissible in' evidence against

the others, .statements by one not made in pur-

wianas of the consviracy are not 50 admissible.
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nor are statements made after the conspiracy

has been abandoned or its object attained.

In R. vs. Blake, 6 Q. B. 137, the prisoner was tried
for conspiracy with one Tye to defraud the Customs.
Tye was an agent to pass goods through the Cus-
toms and pay the proper duties. Blake was an
official of the Customs called a  landing waiter.”
Passing goods through the Custorns was effected
as follows :-—Tye made a list of the goods he wished
passed. This was copied into the official Customs
House record and the original given to Blake to
check the goods by as they came ashore. Blake
tallied the goods with the list, and if the list was
accurate his duty was to write “ correct ™ across it
and add hig initials. The duty payable was then
calculated according to the list thus checked and
paid. ' Tye made.a false list which Blake certified
as correct. Blake was caught; Tye absconded.
To prove th:e conspiracy Tye’s day book was
tendered. in evidence showing that the list Blake

goods actually put ashore and received, also Tye’s
cheque book, the counterfoil of which showed the
amount of which the Crown had been defrauded
by the comspiracy. Both documents were ad-

" mitted, but on an application for a new trial, on the -

ground of improper reception of evidence, it was
held that the day book was properly admitted, but
that the counterfoil of the cheque book was in-
admissible and should have been rejected, as no
declaration of Tye could be received in evidence
against Blake which was made in Blake’s absence

and did not relate to the furtherance of the common -

object.

Blaks’s
eaas,

_ certified as correct could not have tallied with the -
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In Hardy’s case, teferred to above, evidence was
tendered by the prosecution of a letter written by
one of the conspirators Thelwall, not then on trial,
to his wife who was not a party to the conspiracy,
in which he simply detailed the part he had taken
in the crime. Eyre, C.J., refused to admit the
evidence and summed up the whole matter
thus :— ) _ -

“T doubt whether we ought to consider this
private letter as anything more than Mr. Thelwall’s
declaration, and Mr, Thelwall’s declaration ought
not to be evidence of anything, which though
remotely connected with this plot, yet- still does
not amount to any transactlon done in the course

of the plot for thé furtherance of the plot, but is a
mere recital of his, a sort of confession of his, of -

gome part he had taken. It appears to me 1'1113,1;
that is not like the evidence of a fact which 1s &
part of the transaction itself.” L

Tt may be mentioned in passing that in English

law a man and his wife cannot be indicted for con- -
spiring together alone, because legally they are

deemed. to be one person, but such an indictment
will not be barred in thig country.

The Indian law regarding evidence to prove -
-congpiracy is practically the same and Section 10 °

of the Indian Evidence Act provides as follows :—

‘ Where there is reagonable ground to believe
" that two or more persons have conspired
together to commit an offence, or an act:ion-
able wrong, anything said, done or written
by any one of such persons in reference 0

their common #htention, after the tame
when such intention was first \_Entertmned- -
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by any one of them, is a relevant fact as
against each of the persons believed to be
‘80 conapiring, as well as for the purpose of
proving the existence of the conspiracy as
for the purpose of showing that auny such
person was a party to it.

The following is the illustration given to show
the meaning and scope of the section :—

‘ Reasonable ground exists for believing that
4 has joined In a conspiracy to wage war
against the Queen. The facts that B pro-
cared arms in Europe for the purpose of
the conspiracy, C collected money in Cal-
~cutta for a like object, D persuaded persons
to join. the conspiracy in Bombay, E ptb-

. lished " writings advocating the object in

- view at Agra, and F transmitted from Delhi -

to & at Cabul the money which C had col-

lected at Ualcutta, and the contemts of a
letter written by H giving an account of
.the conspiracy, are each relevant, both to
~ prove the existence of the conspiracy, and

to prove A’s camplicity in it, although he .

may have been ignorant of all of them, and

although the persons by whom they were
done were gtrangers to him, and although
they may have taken place before he joined
the conspiracy, or after he left it.’

This section is intended to make evidence, com-
munications between different conspirators, while
the conspiracy is going on with reference to the
carrying out of the conspiracy. The section. is
perhaps wider than the English law as to evidence

meope of
the _whn.
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in cases of conspiracy ; but it is not intended to
et in the confession of a co-accused and put it on
the same footing as a communication passing be-
tween conspirators or between the conspirators and
other persons with reference to the conspiTacy——
(Emp. v. Abani Bhushan, 15 C. W. N. 25). You
will notice that what is to be established under
the section to make documents found in the posses-
sion of one of several persons accused of conspiracy
admissible against the others is that there is
reasonable ground to believe in the existence of a
conspiracy amongst such persons. It is not
necessary for this purpose to establish by inde-
pendent - evidence that they were conspirators—
(Puiln Behary Dass vs. Emp., 16 C. W. N, 1107).

In an earlier case (Kalil Munda vs. King Emp 28

(Cal. 797), Ghosh and Brett JJ. 1aid down that where
it is shown that there is reasonable ground to
believe that two or more persons have conspired
together to commit an offence anything said done
or written by any one of such personsin reference to
the common intention may be proved both for the
purpose of proving the existence of the conspiracy as

also for showing that any stich person was a party
" to it. In re Chedambaran Pillat, 32, Mad. 3, it
was held that if C engaged with S in a conspiracy
0 excite disaffection towards the Government and
if in pursuance of such conspiracy and in order to
the exciting of disaffection an overt act took place,
then C would be guilty of having abetted the
excitement of disaffection and the speeches of C
would be admissible in evidence to prove the
object of the conspiracy. In Pulin Behary Dass

' 8. Empemrbmhe]dthatlithe ﬁactsprovedare o
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such that the Jury as reasonable men can say that
there was a common design and the prisoners were

_ acting in concert to do what is wrong, that is evi-

dence from which the Jury may suppose that a
conspiracy was actually formeéd. In the same case
the learned Judges pointed out that once reasonable
grounds are made out for belief in the existence of
the conspiracy amongst the accused, the acts of
each conspirator in furtherance of the common ob-
ject are-evidence against each of the others, and this
whether such acts were done before or after his
entry into the combination, in his presence OrF
in his absence. Acts done prior to the entry
of a particular person into the combination are
evidence to show the nature of the concert to
which he becomes a party, whilst -subsequent
acts of the other members would indicate further -
the character of the common design in which all
are presumed to be equally concerned. In this
case the discovery of certain arms made after the

- arrest of the accused was held to be admissible, in

view of the case made by the prosecution that the
arms belonged to the association of the conspirators
and were deposited in the place where they were
found many months earlier when the activitiés of
the association were in full operation. The same

. case is an_authority for the proposition that it is

not necessary that all the conspirators shonld have

_ joined the scheme from the first ; those who come

in at a later stage are equally guilty provided the
agreement is proved. In Barirdro Kumar Ghosh
vs. Emperor (14 C. W. N. 1114) evidence of
the association of an individual accused with the
place of conspiracy and correspondence with or
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relating to the members of the conspiracy, as also
connection with newspapers and pamphlets pub-
lished in furtherance of the object of the conspiracy,
was held to be admissible. '
The evidence in support of an indictment for
conspiracy is generally circumstantial ; and it is
not- hecessary to prove any direct concert or even
any meeting of the conspirators (Russell, Vol. I, p.
191). The existence of a comspiracy is in most
cases a matter of inference, deduced from criminal
or unlawful acts done in pursuance of a common
criminal purpose. The agreement which is the
gist of the offence may be inferred. from cir-
cumstances raising a presumption of a common
concerted plan to carry out the unlawful design ;
direct evidence, which is almost impossible in such
cases, is not necessary. In R. vs. Duflield (5 Cox
404) Earle J. told the Jury that ‘it does not happen
once 1n a thousand times when the offence of con-
spiracy is tried that any body comes before the
Jury to say that he was present at the time when
the parties conspired- together, and when they
agreed to carry out their unlawful purposes: but
the unlawful conspiracy is to be inferred from
the conduct of the parties; and if several men are
seen taking seveia_l steps, all tending towards one
obvious purpose, and they are seen through a ©on-

* tinued portion of time taking steps that lead to one

end, itis for the Jury to say whether those persons
had not combined together to bring about that
end which their conduct appears so obviously
adapted to effectuate.” In another case (B. vs.

Cope, 1 8tr. 144) a husband and wife and their .
‘sexvants were indicted for conspiring tp rujn the

&1
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trade of the King's card maker. The evidence

~ against them was, that they had at several times

given money to his apprentices to put grease into

" the paste which had spoiled the cards; but there
" was no account given that more than one at a time

was ever pregent, though it was proved. that they
had all given money in their turns ; it was objected
that this could not be a conspiracy on the ground
that several persons might do the same thing with- .
out having any previous communication with
each other. But it was ruled that the defendants
being all of a family and concerned in making of
cards, it would amount to evidence of a conspiracy.
Whatever these peculiarities may be regarding
evidence of conspiracy, there is, and there can be
no relaxation of, the fundamental principle of
criminal jurisprudence that the onus of proving
an indicbment is entirely on the prosecution, and
a man must be presumed to be innocent until he
is proved to be legally guilty beyond doubt, and.

_ if there is any doubt at all he must be given the
~ benefit of it and acquitted, although the greatest

suspicion may exist againgt him. The respon-
sibility and difficulty of Courts of Law in admitting
and weighing the evidence adduced in support of
a conspiracy are thus greater than in any other
case owing to the wide scope and nature of the
evidence permissible to be brought before the

. Court. I may here aptly quote the words of Jen-

kins, C.J., in Barindro Kumar Ghosh vs. Emperor—
“ There is always the danger in a case like the pre-
sent that conjecture or suspicion may take the place
of legal proof, and therefore it is right to recall the
warni_‘ng ad_dréssed by 'Baron:A]derson to the Jury
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in Reg. vs. Hodges, 2 Lewis C. C. 227 (1838), when
he said ‘ the mind was apt to take a pleasure in
adapting circumstances to one another, and. even
in straining them a little, if need be, to force them to
do some parts of one connected whole ; and the more
ingenious the mind of the individual, the more
likely was it, in considering such matters, to over-
reach and mislead itself, to supply some little link
that is wanting, to take for granted some fact
consistent with its previous theories and neces-
sary to render them complete.’ ”

It follows from the very nature of the oﬂence
of congpiracy that there must be at least two to
complete the offence. 8o where two persons are
indicted for conspiring together (no other parties
being allege&) if one is convicted and the Jury is
for the acquitting of the other, the conviction of
the one cannot stand. In Reg. vs. Manning (42
Q. B. 241) defendant Manning and & person named

- Hannam were indicted at the Winchester Summer

Sessions for conspiring together to cheat and de-
fraud. Lord Coleridge, C.J., tried the case and
directed the Jury that they might find one.
prisoner gujlty and acquit the other. This was
afterwards held to have been a misdirection and
the principle was clearly laid down “ The Tule
appears to be this,” said Mathew J., “in a charge
for conspiracy in a case like this When there are
two defendants the issue raised is whether or not
both the men are guilty, and if the Jury are not
satisfied as to the guilt of either then both must be
acquitted.” This rule has been carried so far that
when three were -charged jointly with conspiring

_tosether and one pleaded gmlty, but the other two
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were tried and acquitted, even then it was held that

- the conviction of the confessing accused could not

stand—R. v8. Plummer (1902, 2 K. B. 397),

It has been held that where several persons
are indicted for a conspiracy it is a leggl impos-
gibility that any verdict should be found which
implies that some were guilty of one conspiracy and
some of another (per Stephen J. in R. vs. Manning).
See also Emperor vs. Nont Gopal Gupto, 15 C. W, N.
593. ' '

As a matter of procedure it would seem that if
A be indicted and tried alone for conspiring with
others he could be lawfully convicted, though the
others referred to or indicted.in the indictment
had not appeared or pleaded or were dead before
or after the indictment was preferred or before
pleading not guilty or were subsequently and sepa-
rately .tried. But it is not settled whether in
cases of separate trials of the conspirators the
acquittal of those tried later would avoid the con-
viction of an ealier trial and for the same conspiracy’

' (Rusell, Vol. I, 147, 148). In consequence of the

nature of the crime, it has been held, when an indict-
ment for conspiracy was tried in the Court of King’s
Bench a new trial granted as to one of seversl,
convicted of conspiracy, operated as a grant of a
new trial as to the others convicted, although the

In one
case  Aome
camnot  be
found guilty
of one and
scme of
anothe r
conapiracy.

FEffect of
the acquittal
of pome on
other eo-
consgpirators.

grounds for the grant of the new trial applied only

to the one. But where of those indicted for con-
spiracy some were convicted and some acquitted,
the grant of a new trialin favour of those convicted
did not affect the verdict of acquittal. A new trial

can no longer be granted in England on conviction
of any criminal offence (7 Edw. VII, c. 23, 8. 20)."
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but the principles noticed above may have to be
considered in the event of an appeal by one con-
spirator where several have been convicted.

It has been held that a judgment of not guilty
against an aecused person fully establishes his
innocence and:the incident in respect of which
the charge was brought cannot be used against
the acquitted person in a subsequent trial for
conspiracy { Emp. vs. Nonigopal, 15 C. W. N, 593).
But the fact that proceedings for participation in
a dacoity against certain individuals were dropped
owing to msufficlency of evidence does not preclude
a charge of conspiracy in respect of such dacoity
being brought against the same persons and others,
for the criminality of a conspiracy is distinct
from and independent of the act which the con-
spiracy was intended to promote (Pulin Behary
vs. Emp., 15 C. W. N. 1107).

Although a conspiracy has been generally made
punishable under Section 121A there are other
cases where specific acis, which can only be regarded

- a8 a conspiracy to commit an offence, have been

made punishable, as pointed out by Bhashyam
Ayyangar J. in Emp. vs. Tirumal Reddi, 24 Mad.
523. For instance, Section 310 read with Section

311 makes it punishable for any person to be hahi- -

tually associated with any other or others for the
purpose of committing robbery or child-stealing by
means of or accompanied with murder. Similarly
Section 400 says “ whoever at any time after the
passing of this Act shall belong to a gang of persons,
associated for the purpose of habitually committing

dacoity, shall be punished,setc.” Section 402 is

- -
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strictly speaking are not punished as conspiracies,
but as cases of association for habitual commit-

o ment of offences, i.¢., the association bein'g of such

a character as to lead to irresistible presumption of

antecedent guilt. You will note that in all those -

sections the object of the association is the habitual

committing of some offence. Habitual aggociation -

* for the purpose of committing an offence implies

a great deal more than a mere agreement. These
sections will operate only after several such offences
have already been committed. An unlawful as-
sembly maybe looked upon as one particular phase
of a criminal conspiracy. But there is the dis-
tinction that an assembly is a good deal more
than a mere criminal agreement. It does nob
amount to an attempt, it is at any rate onme of
those preparations which the law has expressly
made punishable. -

I would, before leaving the sub]ect of conspi-
racies, refer shortly to its application to trade
combinations for the purpose either of creating

" monopolies and thereby to raise prices or to combi-

nations of workmen in order to raise wages. The law

Trads
ecmbinations
and eombina-
tiones of
workmen,

of congpiracy has been invoked in aid of what are - |

termed free trade principles which, as Sir Fitz James
Stephen has pointed out, have meant different
things at different times. At a certain stage of

commercial development in England, free trade

ideas have led to the enactment of laws which had
the effect of keeping down wages by penalising
combinations among workmen and artisans. A
statute enacted in 1349 laid down “ that every

man and woman of what condition he be, free or _
bond, able in body, and within the age of
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three-score years and not having means of his own,
if he in convenient service (his state considered) be
required: to serve, he shall be bounden to serve
‘him which so shall him require.” By a similar
statute passed next year the wages of the most
- important classes of mechanics were fixed.
Things have now greatly changed. The struggle

between labour and capital has brought out the -

strength of both sides and the workman is no longer
under the heels of the capitalist. Public conscience
in America has been aroused against the mischie-
" vous effect of the gigantic combinations of capitalists
which have enabled them to dominate the market
by killing all competition and thereby to place the
public entirely at their mercy. The struggle will
inevitably lead to a readjustment of the-claims of
labour and capital in a way that would be fair to
both. How far combinations, either of labour or

~ of capital, are legal have been discussed both in

England and in America. These cages are import-
ant even here, for our workmen have not been slow
to imitate the methods of workmen in other parts of
the world. We have had very recently strikes
among butchers, strikes among ghariwalas and the
solution even here cannot be long deferred. . It was

said by Earle J. in R. ve. Rowlands (17 Q. B. 671

and 871) of workmen and of masters: “ The in-

tention of the law is, at present, to allow either of -

them to follow the dictates of their own will with
respect to their own actions and their own property,
and either, I beligve, has a right to study to pro-
mote his own advantage or to combine with others
to promote théir mutual adeantage.” The general

question of the legality of trade combinations was
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also discussed in the case of Moghul Steam Ship
Company vs. McGregor Gow & Co. to which I
have already referred. That was a case in which
an associated body of traders had combined to
create in their favour a practical monopoly of a

__ certain trade, by offering very favourable terms to
their customers, with the object of killing com-

petition. The competition was held to, be not
indictable. ILord Justice Bowen cautioned against
pressing the doctrine of illegal conspiracy ‘ beyond
that which is necessary for the protection of
individuals or of the public.” * The truth is,”
said the learned Judge, ‘‘ that the combination of -
capital for purposes of trade and competition is
a very different thing from such a combination
of several persons against-one with a view to
harm him as falls under the head of an indictable
conspiracy. There is no just cause or excuse in
the latter class of cases. There is such a just.cause
or excuse in the former. There are cases in which
the very fact of a combination is evidence of @
design to do that which is hurtful without just
cause, is evidence (to use the technical expression)
of malice. But it is perfectly legitimate, as it
seems to me, to combine capital for all the mere
purposes of trade for which capital may, apart
from combination, be legitimately used in trade
..-... Would it be an indictable conspiracy to agree .
to drink up all the water from a common springina .
time of draught ; to buy up by preconcerted action .
all the provisionsin a market or district in times of
scarcity (see B. va. Waddington, 1 East 143); to
combine to purchase all the stores of a company
against a coming settling day, or to agree to give
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away articles of trade gratis in order to withdraw

custom from a trade ? May two itiherant match-
vendors combine to sell matches below their value
in order by competition to drive a third matgh—
vendor from the street? The question must be
decided by the application of the test I have in-
dicated Assume that what is done is intentional
and that it is calculated to do harm to others. Then
comes the question. Wasit done without just cause
or excuse ? If it was bona fide done in the use of
a man’s own property, in the exercise of a man’s own
" trade, such legal justification would, I think, exist
. vot less because what was done might seem to others
to be selfish or unreasonable (see B. vs. Rowlands, 17
Q. B. 671). But such legal justification would not
exist when the act was merely done with the inten-
tion of causing temporal harm, without reference
to one’s own lawful gain or the lawful enjoyment
of one’s own rights. The good sense of the tri-

~ bunal which had to decide would have to analyse
the eircumstances, and to discover on which side

of the line each case fell.” This decision was ap-

- proved of by the House of Lords on appeal (1892,
A, C. 25) and was followed in Allen vs. Flood
(1898, A. C. 1) and Quenn vs. Leathem (1901, A. C.
495). In. South Wales Miners Federation va.
Glamorgan Coal Co. (1905, A. C. 239) Lord Lindley
said :—** It is useless to try and conceal the fact
that an organised body of men working together
- can produce results very different from- those which
can be produced by an individual without assist-
ance. MOI‘ﬁover laws adapted to individuals, not
acting in coneert with otMers, require modification
andﬂ b

n, if they are o be applied with eficos
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o large bodies of persoﬁs acting in concert. The
English law of conspiracy is based on this un-
deniable truth.” - Admitting, that this is so, the

constitution of a conspiracy by ‘s combination of -

two_persons can hardly be said to fall within the

reagon of the law. That large conspiracies by the -

very fact of the combination produce congequences

~ of a grave nature may be true, From this point

of view the penalisation of large combinations on
strikes, be they of the gharriwalas or railway
employees or any other class of workmen or even of
capitalists may perhaps be defended. But it would
be ridiculous to punish two  gharriwalas because

they agree to go upon a strike. Tt might interest

you to know that a combination between Military
Officers of the East India Company to resign their
Commissions in order to coerce the Company into
granting them certain’ allowances was held punish-

able. Inan American case Judge Agnew held that

a combination between miners in a particular
market controlling the coal in that market to hold
up the price of coal is indictable at common
law., “ When cofnpetition'is left free,” said he,
“ individual error or folly will generally find a
correction in the conduct of others. But here
is a combination of all the companies operating in
the Blossburg 4nd Barclay mining regions and

* controlling their entire productions. They have

-combined together to govern the supply and the
price of coal in all the markets from the Hudson to
the Mississippi rivers and from Pennsylvania to the
lakes. This combination has a power in its con-
federated form which no individual action can

~confer....... Theinfluence of a lack of supply or the -

2
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rise in the price of an article of such prime necessity,
cannot be measured. This permeates the whole
mass of the community and leaves few of 1ts mem-

bers untouched by its withering blight. Such a.

combination is more than a contract ; it is an of-
fence.” Morris Run Coal Co. vs. Barclay Coal
Co., 68 Pa. 173. Tt has, however, been urged that
if thereis no fraud orno intimidation, in the means
adopted, rulings making penal agreements between
particular owners to keep up prices are open to
the objections (a) that they would be futile, as
‘combinations may be made without formal agree-
ment by a tacit understanding ; (5) that if effective,
such rulings would cover every combination to
obtain remunerative prices ; (o) that'they put a
prerogative which can be best exercised by indivi-
duals, as the exigencies of the time prompt, into the
hands of the State ; (d) that they establish a stand-
ard which 13 fixed and therefore often harsh and
oppressive, in place of one which is elastic, yield-
ing to the necessities of theé market. I have
discussed this question at some length, not because
it is of any importance, so far as the Indian

importance in the future:
-As regards the form of indictment in a trial for

._conspira.cy, you must remember that in a criminal
trial an indictment is the basis of the prosecution ; -

it should enable the prisoner to know what is the
charge against him.  The Code, of Criminal Proce-
dure provides that the charge shall contain such

. particulars as to the time and place of the alleged
~ offence aild the persony if any, against whom or the

I,
N

, if any, in rospeot of which it was committed
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as are reasonably sufficient to give the accused

- notice of the matter with which he is charged

(Section 292), and if the nature of the case is stich
that those particulars do not give the accused
sufficient notice of the matter -with which he is
charged, the charge shall also contain such parti-
culars of the manner in which the alleged offence
was ' committed as will be sufficient for that
purpose (Section 223).

It has been held that an mdmtment for con-
spiracy may be framed in a general form (R. vs.
Gil, 2 B. and Ald. 204), but there are numerous
instances in which the Court has made an
order for particulars being furnished to the
accused.

Although in stating the object of a conspiracy
the same degree of certainty is not required asin an
indigtment for the offence conspired to be com-
mitted, the charge of conspiracy must not be in- -
definite: * The counts must state the illegal purpose
and design of the agreement entered into between
the - defendants with such proper and: sufficient
certainty as to lead to the necessary conclusion
that it was an agreement to do an act in violation
of the law (Amritalal Hazra vs. Emperor, 19 C.
W. N. 676). In Jogjiban Ghosh vs. Emperor, 13
C. W. N. 861, the charge was to the effect that
the accused on or between certain dates mentioned |

- in the charge, unlawfully and, malicionsly conspired -

to cause by an explosive'substance, viz., a bomb, an
explosion in British India, etc., and Jenkins, C.J.,
and Mookerji J. held that the charge should have
~specified ~with what other persons the accused
ha.d conspu'ed In. Emeror V8, Lalst Moham _
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Chakravarti, 15 C. W, N. 98, the accused Were

charged with conspiracy with persons known and
" unknown and it was held that the charge could
' not be maintained withont the persons who were

known being definitely named. = .

“I, now return to the general queshon of abet-

ments. It is inferable -from Sectior 107, clause
 thirdly, as well as from Explanation 2 of that section,

INCHOATE CRIMES. , I1—ABETMENT. - 133

109, 115 and 116, to persons who abet an offence
and are absent when the offence abetted takes
place, those who are present being deemed as
principals. Cases under Section 114 must fall
under Section 107 and have the additional elemens

- of presence at the commission of the crime. Cases .

falling under Section 34 are, however, distinct
from - cases _of abetment, for otherwise the
section would, apparently serve 1o useful

Abotamont that abetment constituted by - intentional -aiding
: ent. " . . - . ) . . .
when com- presupposes that the act aided has been consum- purpose.

-

abetment
and cases
under 8 e ¢

plete. mated or at any rate commenced. In the other

two forms of abetment, viz., abetment by instiga-

tion and abetment by conspiracy, the abetment 1s
“complete as soon as the instigation or conspiracy
has taken place and is quite independent of such

" consummation or 'commencement. In this con-

nection it will be useful to consider the provisions

of Section 34 and to determine the relative culpa- -

bility of those who merely abet and those whose
case falls within that section. Section 34 provides
that * when a ¢riminal act is done by several persons
in furtherance of the cominon intention of all,
each of such persons is liable for that act in the
same manner as if it were done. by him alone.’

No illustration is given to. Sect.lon 34, but a.p~

parently it incorporates the prineciple laid down

in 1838 in the ease of Reg. vs. Cruse (8 C. and P.
541), which, in Stephen’s Digest, Article 39, has
been reproduced almost in the words of Section 34
and illugtrated thus:—. . / .

- “ A constable and his assistants go to arrest A
at a houge-in which are many persons. B, C, D
and others come from the house, drwe the con--
stable and his agsistants 'off, and one of the assist-
ants 18 killed, either by B, C, D, or one of, their
party. Each of their party is equally responsible
for the blow whether he actually struck it or not.”
From the general accuracy of the Indian Penal
Code and the care taken.in defining oﬁen.ces to

' Sootions 34 Sectioq 114, on the other hand, provides that one
ﬁ“;flgmlmuedm Wl_lf” if abse.l_lt,- wogld be liable to be punished as ~ keep in view all their distinct phases, we may pre-
' an ahettor, is present when the act or offence for - sume that Sections 34 and 114 were not intended to
which he- wonld be punisbable in consequence of ~ overlap. - ‘
 the abetment is committed, he shall be deemed - The definition of abetment shows that two distmet Act of
to have committed such act or offence. It is ob- tmont

acts are contemplated, the act abetted and the d.latm.ct irom
-0t abetted.

vious that both Sections 34 and 114 contemplate .

cases where an .offence. has been consummated
'The eﬁect J¢ Section 114 seems to be to confine the

Ve o

shment. t’mabetment a8 prov;ded in Sectmns .

act constifuting the abetment ; the one is detached
from the other with a clear line of demarcation -
between them. The idea of joint action which is
an esgential element in 5 case under Section 34 is
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‘exclided by the very definition of abetment. In a
case under Section 34 there is no question of abet-
ment. It clearly excludes the case in which one

~ ommits an offence and another merely instigates

or aids. -In the illustration I have given all come
out togéther to eflect a common purpose. It is
uncertain who actually caused the death of the
constable, and even where this could be ascertained
it is immaterial, for it was a mere matter of accident
what part each played in the transaction. All

were prepared to commit the offence and take such.

part in it as circumstances required. Take again
the case of several persons going out to commit
2 theft, some of whom actually move the articles,
some stand by ready to help, whilst others wait

some way off to give alarm if any one comes, every
" one has committed theft and there are no grounds
for any differentiation between them. So alsoina
case of murder there is no reason to differentiate
- between persons of whom one holds the victim by

the legs, another by the head, whilst  the th]Id'

applies the knife to the victim’s throat. In such
a case the kmife with which the throat was cut
might have been as well in the hand of A4 as in
that of B, and Section 34 applies to 4l of them.
Although under the English law, in the case of

theft, the actual mover of the articles would be the

principal in the first degree and the others would
be -principals in the second degree, the distinetion
even under that law iz without a difference. Under
- Bection 34 all of them will be considered pacticipes
eriminis to the same extent and in the same degree,
and no dlstmc‘lslon betwgen' abettors and pnnclpa.ls
. would ariae in such cases :

I
“
s
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Where, however, some are prepared only to faci-
litate the commission of the crime and to stop
there and to take no further part in the actmal
commission of the crime they are only abettors.
If present they will be dealt with under Section 114
and if absent under Sections 109, 115 or 116, as
the case may be.

Mr. Justice Stephen of the Calcutta High Court,
in discussing the question of the necessity and
utility of Section 34 in a letter published in the
Caloutta Weekly Notes, Vol. 18, page 222N, takes
a case somewhat of a different nature. He thinks

Neceasity
of Bection 34
digenssed.

that where 4, B and C all fire at D and kill him,

and it is found that B and ¢ missed, and it was the

shot fired by A4 that caused death, the case does
not fall under Section 34. = If it does not fall under
Section 34 it can hardly be said t¢ fall under Section

107 or under Section 114. In such a case as in the

illustrative cases I have discussed, all go out to
effect a common purpose, and it is purely a matter
of accident that death is actually caused by one
rather than the other. In most cases it would be
impossible to find out whose shot proved fatal.
The Court in such a case may very well decline to

“consider who is actually responsible for the conse-

quence. It may, however, be urged that if in the
illustration given the criminal act mentioned in
Section 34 is the causing of death, it was caused by

A alone, and it cannot be said that the eriminal -

act was done by all the three. - From this point of
view the case may not be covered by Seciion 34,
but if so, the case of those who missed would not
come under any of the three forms of abetment in

Section 107 and would go unpumished. It may -
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In some cases afford ewdence of a conspiracy and
thereby the case may be brought under abetment,
but that is a different matter altogether. 1f
there is any force in the argument against the

application of Section 34 those that missed may be.

held guilty of an attempt to commit murder, and
the case would then fall under Section 307 of the
Code. .But even as against this it may be urged
that there is no reason why thoge who missed
should receive the lesser punishment. But this
argument may be urged with equal force against
the whole policy of Section 307. The inelination of
my mind is to treat the whole firing as one act and
to hold every one jointly liable for the consequence
in which case Section 84 would apply. It would,
as I have already said, be idle in such a case o
require evidence to show who aimed correctly and
who did not. The participants in the crimes
would in most cases not know it themselves,

In' Nebaran Chandra Ray and others vs: King,

Empercr (11 C. W. N. 1085), their Lordships Mltra '

~and Fletcher JJ. observed :——

“ If, however, two persons are found under cir-
cumstances as assumed in the hypothetical case
with gun in their hands, and they have been acting
in concert, or that each was an asgenting party

to the action of the other, the criminal act done by -

one must be presumed to have been done in further-
ance of the common mtentlon and Section 34 of

the Tndlan Penal Code may be invoked to Impose

penal habl.hty on any one of the persons in. the same
manmer as if the act was by him alone.”

In the opinion I ha.ve‘ ‘expresged that Sectlon
.84 l'elateﬂ to ]Omt acts directed towards a

J
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common purpose and forming as i’s_we'fe, a sfngie
transaction and thereby excluding cases of abet-
ment, I'am also fortified by the observations of
Holmwood and Sharfuddin JJ. in the case ofs

-Manindra Chandra Ghose vs. King-Emperor (18

C. W. N. 580). Their Lordships observed : * Sec-
tion 34 does not involve abetment and therefore
does not imply any conspiracy and does not require
proof that any particular accused was responsible
for the commission of the actual offence.” The
same view was held in Keshwar Lal Shaha vs.
Girish Chandra Dutt (20 Cal. 496). A servant
had received money for ganja sold by his master
in contravention of the terms of his" license,
both being present at the sale. Prinsep and Ste-
phen JJ. beld that Section 114 did not apply and
that the servant was guilty of the offence of selling
ganja without a license by the operatwn of Section

34,

As Tunderstand Section 114, it on.ly means that '
if 2 man abets an act and is present at the com-
wission of the act abetied, he is punishable as
principal, but if he is absent he is only punishable
as an abettor. The wordsi in Section 114, “ who, if
absent, would be liable to be punished as an abettor,”
have been differently interpreted, and it has been
said that theré must be an antecedent abetment,
and a subsequent presence at the commission of the
act which had been previously abetted. This wag
apparently the view taken in the case of Ram
Ranjan Ray vs. King-Emperor (19 C. W. N. 28).
Before coming to this case I should like to draw
your attention to several earlier cases on the appll-

~ cability of Section 114
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Queen vs. Mussammat Nirons and Moniruddin

S'I W. R.. 49) 18 an Iimportant case on the
interpretation of this section. Moniruddin was
«onvicted of having abetted the murder of one

Bulai, he being present when the murder was com-

mitt‘g'ad. After rejecting a confession of Moni-
ruddin the learned Judges (Jackson and Glover JJ.)

were of opinion that all that was left to prove
Moniruddin’s complicity were—

“{a) The fact of his intrigue with the wife of
the deceased ;

(b) The statement of a witness who says he

saw Moniruddin running away from
the spot.

Upon these facts they held that a case under
Section 114 had not been ma.de out. The leamed
Judges observed :

“The Courb of Sessmns has not conwcted the
prisoner of the murder, but of abetment and being

present at the commission of the murder so as to
make him liable (under Section 114, Indian Penal

Code) to be deemed to have committed the murder.
It is clear that to ‘bring the prisoner within this
section 1t is necessary first to make out the circum-
stances which ‘constitute abetment, so that °if

abgent * he would have been ‘ liable to be punished
as an abettor,” and then to show that he was pre-
sent when the offence was committed.

““ Now we find no evidence of any fact or facts

which would amount to abetment of either kind.
The only fact really in evidence against the pri-
soner would support & cage. of suspicion, not of the

_strongest hnd apmat ) pnsoner Momddm, .
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that he had himself committed the murder, if we -

had not the admission of Niruni herself that the
deed was her own. :

<« The whole case for the prosecution appears to-
pomt to Moniruddin as a principal offender and not
a mere abettor, but he has not been convicted or
even charged.as such, and whatever may be the
inclination of our minds as a matter of private
opinion, we cannot now direct the prisoner to be

* tried on that charge.” .
In this case there was no evidence as to any act .

constituting abetment and mere presence of Monir-

uddin at the occurrence, without some evidence
as to his attitude towards the crime and the effect -
of his presemce on the actual Derpetrator of the

crime, was tightly held to be msuﬁiment to con-
stitute abefment.’ .

If, bowever, there were evidence that Monir-
addin and the woman Niruni had gone together
to commit the murder and that Moniruddin’s
presence had the effect of éncouraging the woman
or to facilitate the commission of the murder, he
would have been clearly an abettor. On the other
hand if it could be shown that Moniruddin and the
woman went together to commit the murder and
Monirnddin took any part in its actual commission,
‘be would have been liable under Section 34.

This case was followed in Abhi Missir vs.
Lackmi Narayan {27, Cal. 566). That was a case
_in which grievous hurt was caused to a police
officer by Abhi Misser and a number of other
persons. The finding of the Sessions Judge was
that if the accused all ]omed together to beat the
Inspector, 80 88 to cause him grievous hurt, all

WRTE L e T ks
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would by the provision of Section 114 of the Indian _

Penal Code be guilty of an offence under Section

325. 'The learned Judges (Pringep and Stanley JJ.)

observed : : S
“ We think:. that the law - has been - properly

expressed in the case of Queen vs. Mussammat
Niruni and another, in which it was held that to
bring a prisoner within Section 114 of the Penal

Code, it is necessary first to make out the eircum-

stances which constitute abetment, so. that if
abesnt” he would have been Lable to. be punished

~ as an abettor ; and then to show that he wag also

present when the offence was committed. Under

such circumstances  we think ‘that  the -convietion - -

and sentence passed by the Magistrate and con--
firmed by the Sessions Judge should be set aside.”

The facts of thig case are the same as thoge in the
Hlustration to Article 39 in Stephen’s Digest taken

from Reg. vs. Cruse, to which T have already referred. -

The decision is right o far as it holds that the
accused having all joined in the assault on the

Sub-Inspector there was no question of abetment -

or of the applicability of Section 114. In explain--
ing, howevér, a previous ocase (Queen- Empress vs.
Chhatardhars, 2, C. W. N. 49), the learned Judges
say that it was not intended in that case to lay.

down, that mere presence as an abettor of any per- -

son would under the terms of Section 114 render him
liable for.the offence commuitted, and -that it was found
in that case that the abetinent had been committed
before the dctual presence of the accused af the com-
misssion of the offence abetted. From a 'refer'encg to’
the facts of __tha_t_case 'it'wﬂ; appear that the mere

. presonce - of ome of the adonised had the, effect of
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facilitating the commissi(_).n of the ¢crime and con-
stituted such encouragement as rendered the ach
at least one of abetment, even if it fell short of the

- requirements of Section 34, apd the decision was

quite correct and consistent with the case law -bo_th _
here and in England. That case required no ex- .
planation in this case, but the learned Judgés:in
trying unnecessarily to differentiate it, made the
_observations T have quoted which are not warrant-
ed by the words of Section ‘114. Although these
observations do not seem to have beenexpressly
relied on in Ram Ranjan’s case, it is not unlikely
that the ball set rolling by Prinsep ahdt Stanley JJ.
was taken up by Jenkins, C.J., and his. collea-
que. - o -

In Hansa Pathak vs. chsh'i La?, Dass (8-‘,' C. W.
N. 519) the accused was found to ha?.ve been
a member of an unlawful assembly which went

. armed with lathies and axes and looted the houge

of the complainant. The'-a.'(mused_hjms'e_lf did not
remove any property nor did he make any prepara-

. tion for committing any theft or aiding’'any one

‘in the commission of the theft. - He was convicted
under Sections 114 and 379 of the Indian Penal Code.

The learned Judges Bannerji and Harrington JJ.

" held that on these facts the accused if he had been

absent -would not have been punishable ag an .
abettor. His connection with the offence of theft
arose from his.-being a niember of the unlawful
- assembly, the common object of which was to -
commit theft and some members of which
assembly actually committed 1heft. That being
his only connection” with the case, Section 114

~ did not apply. N
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If this reasoning is correct, then if there were not
more than five in the assembly, and the accused
who is said to have been the leader: of the party
had, with three others, gone out armed to loot the
complainant’s house -and the house were looted,
the accused standing aside and taking no part, he
could not be convicted of any offence at all. There
being no unlawful assembly, Section 149 would not

apply, and in the absence of a joint action in fur-

therance of the common intention of the others,
Section 34 also would not be applicable. I do not
think the view of law taken in this case is correet.
There may be circumstances under which mere
presence may amount to abetment. The accused,
. it was found, shared the common intention of his
party and was their leader. He was with them.
His presence alone, whilst he approved what was
going on, was sufficient to constitute him an a.bet-
tor:

T have the authonty of Wharton Artlcle 211,
in support of this view. The learned: suthor gays:

“ Although a man be present while a felony |

is committed , yet if he take no part in it, and do not
act in concert with those who commit it, he will not
be a principal in the second degree, merely beceuse

he does not endeavour to prevent the felony or .

apprehend the felon. Something must be shown
in the conduct of the bystander which indicates a
design to encourage, lnc‘lte, or in some manner
afford, aid or consent to the particular act ; though
- when the bystander is & friend of the perpetrator,

and knows that his presence will be regarded by

_ the parpetmtor as an- encwmgement a.nd protec— _
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encouragement. When presence may be entirely
accidental, it is not even evidence of aiding and =
abetting. Where presence is prima facie not -
accidental, it is evidence, but no more than evi-
dence, for the jury. It is not necessary, therefore,
to prove that the party actually aided in the com-
mission of the offence ; if he watched for his com-
panions in order to prevent surprize, or remained
at a convenient distance in order to favour their
escape, if necessary, or was in such a situation as -
to be able readily to come to their assistance, the
knowledge of which was calculated to give addi-
tional confidence to his companions, in contem-
plation of law he was aiding and abetting.”

I now come to the case of Ram Ranjon Ray
vs. King-Emperor (19, C. W, N., 28) to which
I have referred more than once. The zemindar
Ram Ranjan had sent for one of his tenants and
had assaulted him by one of his servants for not
agreeing to pay an enhanced rent ; while this was-
gomg on, the uncle of the tenant came and pro-
tested Whereupon the zemindar gave order to the
servant saying ‘maro sale ko, and the latter
wounded ‘the tenant by kicking him first and then
striking him with a lathi on the head with the
result that he died. The zemindar was convicted
under Section 302 read with Section 114, Indian
Penal Code, but it was held by Jenkins, C.J., and
N. R. Chatterjee J. that the conviction could not
“stand for this single reason that ‘ the only abet-
ment charged necessarily required the presence
of the acpused, while to come under Section 114
‘the abetment must be complete apart from the
presence of the abettor.’ ' '
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I confess I fail to appreciate the force of the
learned - Judges reasonings in this case. Here
was & man who had ordered his servant to beat the
deceased (maro sala ko). The servant on the
command of his master assanlted the deceased and
caused his death. If it were found that he did not
mean that the deceased should be killed outright

or that the death of the deceased was mot a pro-

bable consequence of the order, the master might
have been held guilty of a lesser offence, but there
‘seems to be. no ground for holding that. the case did
not fall under Section 114, because the only abet-
ment charged “ necessarily required-the presence
of Ram Ranjan while to come within Section 114
the abetment must be complete apart from the
‘presence of the abettor.” The conelusion seems
to be wholly unwarranted. Why the words “maro
sala ko ”’ which constitutes the most common form
of incitement in this country, should have required
the presence of the abettor is not intelligible, and
it is equally unintelligible why it should be neces-

sary m order to bring a case under Section 114 to -

prove a previous ahetment away from the scene of
occurrence and a subsequent presence at the
‘occurrence itself. I do not see anything in
the words of Section 114 to justify such a
view. : :

In Emperor vs. Amrita Govinda (10, .Bom. H.
C.R.,497) it was held that if the abettor of an
offence is on account of his presence at its com-
.mission to, be charged under Section 114 as a
principal, his abetment must continue down to the
time of the commission of the offence. ' If he dis-

_tmctly mthﬂram at an,y moment beiore the .

:l-’“
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final act iz done, the offence cannot be held

- t0 have been committed under his - coMmumg

abétment.
In Queen vs. Shib Chandra Mundai’. (8 W. R.

| Cr. 59) it was held that when a number of armed ..

men eame and carried off a crop they must, even

.if they took no part in the actual taking, be

considered guilty of the substantive offence under

-Section 378. Leaving aside the question of inter-

pretation, it may be useful to enquire whether, if
the view taken by Jenkins, C.J., is correct, there is

- any reason for- seéparately dealing with the case of

& person who having ‘abetted dn offence is
subsequently present at its commission. Such

' a person either takes an active part in the com-

mission of the offence or does not. If he does, he
comes within the scope of Section 34 and ig dealt
with as a prineipal. If he does not and his presence

amounts to encouragement or aid, he is an abettor

and his case wonld fall under Section 109, and
here also he receives exactly the same punishment.
But if he is present and his case does not fall under
Section 34 or 114, his presence may be disregarded,
and he will still be liable under Section 109 by reason
of the antecedent abetment. It is clear that in-a

case falling under Section 114 the provisions of
- sections 115 and 116 cap have no application for

there can be mno presence at the ecommission of a
crime in a.case where the crime is.nct. commttted
at all. For these reasons the necessity of Section

114 ever on the interpretation placed on it by

Jenkins, C.J., 18 pot clear. This, however, is a diffi-

_culty which 1s ‘pot removed even if the other inter-

pretatlon W]llch fhave suggested is accepted and
K : : : ;

kN

e N
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it seems to me that wpon avy view of the interpre-
tation of Section 114 its utility connot be clearly
demonstrated. “Why make separate provision
for an abettor present at the commission of a crime
when even if he were absent his punishment would
have been the same under Section 109. It may
perhaps be suggested that Section 114 is not sub-
ject to any special provision in the Code relating
to the punishment of an abettor, whereas Section
109 is. The explanation seems plousible at the
first sight, but an examination of these speoial
provisions show that in no case there is any separate
 provision for the punishment of abetment where
_the offence abetted is itself punishable by the Code.
The only special -cases, it would be observed, are
those in which the original offence is dealt with
- under other laws, or is not by its very nature
-punishable at all. The special provisions are, so
far as I can gather, the following, viz., those relat-
ing to the abetment of offences aga.mst_the State
and His Majesty's Army and Navy (in Chapters
VIand VII of the Code) and abetment of suicide
(Sections 305, 306). '
Taking the case of suicide ﬁmt neither Section
114 nor Section 109 can have any application for
suicide cannot and is not punishable as a sub-

~ stantive offence except where it is a mere attempt.

to commit it (Section 309). To that Section
109 will apply and so will Section 114. In the
~ other cases Section 109 will not be applicable by
reagon of the special provisions, and Section 114

will be equally inapplicable for there is no punish- -

menk prescrlbsd in thp Code for the substa.ntlve

.'»oﬂeme thoaebemgoﬁencea unde:mﬂmarylawa.
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and the provisions of Section 5 show that the Code
does not affect any of the provisions of any act for
punishing mutiny and deserfion of officers and
soldiers in the service of His Majesty, these being
exactly the offences for the abetment of which there
are special provisions in the Code. - Although. I
have expressed a doubt as to the correctness of the
view expressed non-judicially by Stephen J. regard.-
ing the scope of Section 34, I think, the conclusion
arrived at by him, that Section 114 is a sarplusage
is correct and the explanation which he has sug-

' gested seems extremely probable. ‘The only differ-
- ence between Sections 109 and 114, as pointed out

by the learned Judge, is that in one case the accused

is punished as if he had done a thing and in the

other as being deemed to have done it.

Section 34 has also to be differentiated from
Section 149. One patent difference is, no doubt,
the necessity. for five persons or more to consti-
tute an unlawful assembly, in order to bring inte
play the provisions of Section 149. There are, -
however, other more important and less obvious
differences. In the case of Section 149 there need
be neither joint action nor abetment, but all that is

- Tequired is a common object to render liable one

member of an unlawful assembly for an act done by
another in prosecution of such common object.
Here also joint action tending to one particular
consequence is excluded. ~ In. Riazuddin vs. King-
Emperor (16, C. W, N, 1077) five accused were in
ambush and attacked t.he complainant simultaneous-
ly. Reaz-caught hold of the complainant’s neck
and threw him down on the ground. Reaz, Khoaz

' and Tamiz beat him and Khoaz broke his 8¢h rib,

Bection 34
distinguish-
ed from

.Se_ction 149.
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The other two v;rere standing close by with lathies in
their hands. The accused were originally charged

~under Sections 147 and 325 read with 149, Indian
Penal Code.  The Sessions Judge on appeal con- -

victed the ‘accused under Section 325 only. The
- conviction was set aside and Holmwood and Imam
- JJ. obgerved as follows:— _ .

“ When a Court draws up a charge under Sec-
tion 325 read with Section 149, it clearly intimates
to the accused persons that they did not cause grie-
vous hurt to anybody themselves, but that they
are guilty, by implication, of such offence, inas-
much as ‘somebody else in prosecution .of the

common object of the riot.in which they were

engaged did cause such greivous hurf.

“ Section 34 cam only come into operation where
there 13 a substantive charge of causing grievous hurt.
The considerations which govern Section 34 are
entirely different and in many respects the opposite
of those which govern Section 149, and it iz now

~ settled law that when a person is charged 'by -

implication under Section 149, he cannot be con-
-victed of the substantive offence.”

You may note that in Section 34 as it was

: ongma]ly framed the words ‘in furtherance of the

common intention of all’ did not occur. Sir

Barnes. Peacock in Queen vs. Gora Chand Gopi’

{5, W. R. Cr. 45) held that mere presence of persons
at the scene of an offerice is not vpse facto sufficient
to: render them liable to any rule such as Section
34 enuncm.tes ‘and that ‘ $he furtherance. of acom-

. morn demgn ‘was an essential condition before such_
W the cﬁe of an m&mdu.alg ?emon .
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of 1870 and the words referred to were
added. - S

It is noticeable that whilst Sectior 34 speaks
of acts in furtherance of the common inteftion’
of all, Section 149 speaks of acts in prosecution of -
the common object of the unlawful assembly or
such as the members of that assembly kuoew to
be likely to be committed in prosecution of that

* object. Mahmood J. in the cige of Dharam Rai

(7, A. W. N, 237) dlﬁerentlated the two sectlons
thus — )
“ While Section 34 limits 1tself to the further-
ance of the common intention Sectmn 149 goes
further, inasmuch -as it renders every member of
an unlawful assembly guilty of the offence when
it is likely that such an offence might have been
committed in prosecution of the common ob]ect

I have referred to this section to show that 1t. ls

more strongly worded than Section 34, and even
upon this section a Full Bench of the Calcutts
High Court in Queen vs. Sabed Ali (11, B. L. R.,
347, F. B.) held that any sudden and unpremi-
ditated act done by a member of an unlawful
assembly would not render ali the other members
liable therefor, unless it was shown that the as-
sembly did understand and Tealize either that
such oﬁence ‘would be committed or was likely to
be necessary for the commeon object.” -

In the case of Nibaran Chandra Ray (11 C. W. N.

1085) Mitra and Fletcher JJ. expressed the opinion

that ‘Section 149 of the Indian Penal Code lays down
the same principle as Section 34, with this'difference
that Section 149 refers to an: assembly -of five or
mere persons, Whﬂe Section 34 has no limitétion as
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to the number of persons who may have been
acting in pursuance of & common intention.” With
all respect for the learned Judges, it seems to me,
that this is only a part and the least important
part of -the difference between the two sections.
As I have pointed out, Section 34 deals with
joint action in the furtherance of a common

intention, and Section 149 only insists on a -

common object and an act done by ome in
prosecution of the common object of all. Ii

does not insist on any act at all by those members -
~ of the assembly who are to be dealt with under 1.

In fact where there is joint action or any parti-

_cipation by any one in the actual commission of

the offence, Section 149 as pointed out by Holm-

- wood and Imam JJ. would cease to apply.

What constitutes presence is a matter of some
difficulty. Presence is not a question of mere proxi-

_mityin point of time or space Suppose A incites

B to assault ¢ by crying ‘maio maro’ when C
is passing by. B-pursues C and overtakes him at

& distance of 500 yards from the place of instiga-

tion and causes hurt to C.. Is A present or absent
within the meaning of Section 114 ¢ The true fest
seems t0.be whether 4 was so situated with refer-
ence to B or C at the time of the assanlt that
he could effectively help B or take part in the

assault on €. If the answer is in the affirmative,

A is present. If in the negative, he is absent.
‘The law is thus stated by Russell (p. 108, vol. I}~
“ The presence need not be a strict actual im-

mediate presence, such a presence as would make -
hnn {the abettor) an eyegvitness or ear-witness of :
' pasec bnt may he & oonstmctw;a preseme f-"__.: '
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" 8o that if several persons set out together or ‘in

small parties upon one common design, felonious

~ or unlawful in itself, and each takes the part as-

signed to him ; some to commik the fact, others to
watch at proper distances and at stations to pre-

vent surprise, or to favour, if need be, the escape -

of those more immediately engaged ; they are all,
provided the fact be committed, in the eye of the
law, present at it ; for it was made a common cause

~ with them ; each man operated in his station ab

one end and the sfme instant, towards the same
common end, and the part each man ook tended
to give countenance, encouragement and protec-

_ tion to the whole gang, and to ensure the success

of their common enterprise.”
The point was considered in several English

- cases. R. vs. William- Stewart and Ann Dicken

(Russell and Ryan, 363) was a case 1n which
prisoners S and D had agreed to sell forged Bank

‘notes to one P and had met him several times

and negotiated with him. Ultimately by arrange-
ment I} went to a place with the forged notes and

S took the purchaser near her and pointing her cut -
from a distance of about 100 yards said ° you see

D there, she will deliver you the goods and I wish
you good luck and left. The purchaser and D
then walked together a short distance and D

brought out the forged notes from her reticule and

made them over to the purchaser. The interval
between the time when D was pointed out by §
and the time of delivery was about three minutes.
It was not shown whether the prisoners were or
were not in sight of each other when D delivered

the notes to the purchaser, nor which way he had
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- gone. It was held that S was only an accessory
before the fact and not being present could not be

treated as prmclpal The case is-perhapg open' to

doubt.

The case, Regina vs. Howell (9 C. and P., 437),
18 authonty for the propogition that those who

are present when a felony is committed and abet

the doing of it are principals in the felony. Where

persons combing to stand by one -another in a
breach of the peace with a general resolution to-
resist all opposers and in the execution of their =~

design a murder is committed, all of the company
are equally principals in the murder, though at the
time of the fact some of them were at such a dis-
tance as to be out of view. The facts were these :

A mob of. 2,000 or.-3,000 persons met at Hollo-
wayhead. The. prisoner Wilkes -addressed the
mob i violent language. He gaid: “ Too much
time has’ been lost in speaking. The time was
now come to act, they must act now decisively ;
there were 200,000 men completely armed” ready
to march and join them at Birmingham at a mo-
‘ment’s notice.””  Wilkes led the mob, who were
armed with sticks, iron rods, efc., in a direction
towards a-police office, some of the mob from time
to time leaving and others joining. The mob then
went and attacked the house of Messrs. Bourne,
wholesale and retail grocers, ‘where they broke the
shop shutters, destroyed the windows, got into the

warehouse, brought out the goods and bumt them,'

and then set ﬁre to the house.

* There was- no evidence to show. that the pnsoner.' :
Wi]kes '-waﬂ pmsent att the atﬁack on. Messrs.
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with the mob at an earlier period he had pointed

to the house. On an indictment for feloniously
demolishing the house of Messrs. Bourne, it was
held that on the state of facts Wilkes ought,
not to be convicted -of the demolition, asit did not
sufficiently appear what the original design of the

mob-at H was, nor whether any of the mob who'

were at H were the persons who demolished B’s
houge. In coming to this decision Littledale J.
relied on the passage from Russell already quoted’
and on the following passage from -Hawkin's
Pleas. of the Crown : '

«1 take it to be settled at this day, thas
all those who assemble themselves together with a
felonious intent, the execution whereof causes

either the felony intended or any other to be com-

mitted, or with an intent to commit a trespass, the

execition whereof causes a felony to be committed,

and continuing together, abetting one another, il

~ they have actually put their design in execution; :

and also all those who are present when 3 felony is

the party while another strikes bim ; or by deb-
vering a weapon to him that strikes, or by moving
him to strike, are principals in the highest degree,
in respect of such abetment, as much as the person
who does the act, which in judgment of law is as
much the act 0f them all, as if they ha.d all ac-
tually done it.”

When a person’ acts through a material agent,

~ such as poison, which does not require the pre-

sence of a guilty director, he is construetively’ pre-

sent ; nor 18 it necessary to constitute presence that
the party should be actually present, an ear or eye -

- cormitted, and abet the doing of it, as by holding -

Persons act-
ing through
a  mnierial
agent.
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witness, in order to make him principal in the
second degree.—(Wharton). ,

If ‘& person aiding and abetting with the inten-
tion of giving assistance, is near enough to afford
it, should the occasion arise, he is constructively
deemed to be present. Such constructive presence
is sufficient to make an accessary liable as prl:n-
cipal in the second degree.

Actual presence is not necessary if fthere is
direct connection between the actor and the crime,
thus a confederate, who aids the commission of a
robbery by a signal on ‘a distant hill notifying

a.pproach of the parties to be attacked, is a prin-"

cipal in the robbery..
- The..question as to what consf.ltutes Ppresence

‘is interesting, but having regard to the fact that

the punishment of an abettor is ordinarly the
same as-that of the actual perpefrator of the crime,
this question as well as' questions relating respec-
tively to the applicability of Section 109 or 114 is
more or less of an academic interest. '

I shall now deal with some other phases of the law
of abetment. It is not necessary that the person
abetted should be capable of committing an offence.
Tt is expressly stated in Section 108, Explanation 3,
that it is not necessary that the person abetted.
should be capable by law of committing an offence,
or that-he should have the same guilty intention or
knowledge, as that of the abettor, or any guilty
intention or knowledge at all. One may employ
a child or a lunatic to commit an offence and he
cannot escape liability by pleading that the person

_ ‘he has abetted is not punybable, not being cap-
o _-abl__' ﬁemm:thng a8 onmen-Reg ALY Mmdq ;
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(1 Cox 104). In such s case the innocent agent is
only the instrument with which the abettor effects
his illegal act. If we look to the reason of the

thing, the so-called abettor is in reality a principal. .

The position is exactly the same as if a person were
to let loose a wild animal on another. If this is
not abetment, why should the other be? .Nor
is it different from the case of a man who pushes
and throws another over a third person and causes
hurt fo the latter. In such a case there is a double

offence, one against the man pushed and the other .

against the man on whom he is pushed. The
man pushed is only the instrument used for the
purpose of causing hurt.

Apart from incapacity to commit a crime an

agent may be innocent by reason of “the want of.

mens rea. The case of a nurse who is asked by a
‘physician to administer poison to a patient telling
her that it was medicine is an instance in point.

The person abetted may do the act with an infen- -

tion or knowledge different from the intention or

knowledge of the'abettor, and in such a case each

will be dealt with from the point of view of his
intention or knowledge and the jntentioﬁ or know-
ledge of one will not be imputed to the other.
4 orders B to beat' C with a lathi; B uses the
lathi and causes hurt. The lathi had an iron knob
of which 4 was notaware. A4 cannot be held

- guilty of the offence of causing hurt with a danger-

ous weapon under Section 324, although B would
be guilty of an offence under that section.
The act done under the influence of the abet-

Liability for

‘ment may be different from the act contemplated. mpmsaq,b iy
by the abettor in that case, the abettor 18 only of abotment.

I
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liable for the act which he intended to abet and not

for the act actually done, unless the latter is a pro-

bable consequence of the act abetted (Sections 111

and 113). Where 4 instigates B to murder C, but B
by mistake murders (s twin-brother, 4 is liable,
for the mistake was natural and might have been
anticipated, but there.would have been no liability
if B had killed C lntentlona.lly and without any
mistake regarding his identity.
But the fact that a crime has been’ commltted
in & manner different from the mode which the
abettor had advised or instigated, will not pre-
clude” liability. Where there is. compliance in
substance with the matlga.tmn of the accessory,
but the variation is-only in circumstances of
time- or place -or in the manner of execution,
the aceessory will be involved in his guilt. If
4 commands B-to murder C by poison and
B does 1t by shooting him, 4 is accessory to
the murder. For the murder of ' was the object
principally in contemplation and that is. effected.
It i3 not necessary that the specific material or
machinery contributed or counselled by the abettor
should be used by the principal. “Although there
is no liability where an entirely different offence
i8 committed, there is Lability if the act com-
mitted was a probable consequence of the abet-
ment. Section 111 of the Code provides.:— _
“ When an act is abetted and a different act is -
done, the abettor is liable for the act done, in the .

same manner and t¢ the same. extent as if he had
directly abetted it :

. Provided the act dome wag a probable conse-
quence of the abetment and wa.s eommltﬁed under )

. e ) )

-1

INCHOATE CRIMES, D“—ABETMENT. . 19

the influence of the instigation, or with the aid
ot in pursuance of the conspiracy which constituted

- the abetment.”

The following instances may be quoted as il-
histrations :—
If A advises B to'rob C and in robbing him

B kills him either upon resistance made or to con-

ceal the fact or upen any- other motive operating
at the time of the robbery, in such a case 4 is ac-
ceséory to the murder as well as to the robbery.

If A solicits B to bumn the house of C and B
does it accordingly, and the flames taking hold
of the house of D, that likewise is burnt, 4 is acces-
sory to B in the burning of the houses both of C
and of D. This is based upon sound reason for a
man must be held responsible not only for his acts,

but also for the consequences which he knows to be

likely to ensue from them. A person is sa..id to
cause an effect voluntarily when he causes it by -

* means whereby he intended to canse ot by

means which at the time of employing those means
he knew or had reason to believe to be likely to -
cause it (Section 39, Indian Penal Code).

More difficult questions, says Russell, arise when
the principal by mistake commits a different
erime from that to which he was solicited by the
‘accessory. 1f A orders B to kill C and he by
mistake kills D, will A Ybe accessory to the murder ?
Applymg the test in Saunders’ case (Plowd 475)
it may be doubtful whether he will be. Saunders
with the intention of klﬂmg his wife by the insti-
gation of one Archer had given her a poisoned
-apple to eat. The wife having eaten a small part
of it gave the remamder to ‘thetr c]nld Saunders -

A
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(making a faint attempt to save the child whom
he loved and would not have killed) stood by and
saw 1t eat the poison of which it soon afterwards
died. It was held that though Saunders was
clearly guilty of the murder of the child, yet Archer
was not accessory to that murder.

“ B is & stranger to the person of ' ; A4 ther
fore takes upon him to describe him by his stature,
dress, age, complexion, etc., and aequainte B when
and where he may probably be met with. B is
punctual at-the time and place, and D, a person
possibly in the opinion of B answering the descrip-
tlon, unhappily comes by and is murdered, upon a
strong belief on the part of B that this is the man
marked out for destruction. Here is a lamentable
mistake-—but who is ansterable for it ?- B un-
doubtedly is; the malice on his part  egriditur
personam. And may. not the same be said on the
 part of 4?7 The pit which he with a murderous
. intention dug for C, D through his guilt fell into
and perished. - For B not knowing the person of
. € had no other guide to Jead him to his prey than
. the description 4 gave of him. B in following

‘this guide fell into a mistake, which it is great odds
any man in his circumstances might have fallen
_ into.”” A was therefore held answerable for the
consequence of the flagitions orders he gave, since
‘that consequence in the ordinary course of things
was -highly probable. (Fost, pp. 3705371).

- The casge of Queen vs. Mathura Das (6 All, 491)
is important on the question of the liability of the
abeftor when one act is abetted and a different
a.ct 18 eommltted a.nd ggmra.]ly on the mterpre
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One Hira Sing accompanied by his servant was -
carrying a lot of money with him. On their way
they were murdered by three men. It appears
that the accused Mathura Dass and Chattarjit
knew of the design of these men to rob Hira Sing,
that one of them gave information of the departure
of the deceased with the money, and that after the
murder was committed by the three men, they
took a share of the money robbed from the deceased.
Mathura Das and Chattarjit were convicted by the
Sessions Judge of abetment of murder. The judg-
ment of Straight J. is worth quoting in extenso :—

“ With respect to Mathura Das and Chattarjit
1t 13 not easy to arrive at a conclusion. The ques-
tion that I have to ask myself with respect to these
two accused is * Can I properly adopt the Judge’s
view that both these persons must be held guilty
of abetment of murder since ‘the murder was a
probable consequence of the intention known and
abetted 2’ T do not think I can and I will explain
why. It seems to me that the Judge has scarcely
appreciated how close and strict are the tests
‘that should be applied to the interpretation of a
penal statute, and specially of a section such as see-
tion 111 of the Penal Code, for construed loosely, it

is difficult to see o what limits it might be stretched.
.Now, it is clear law, that if one man instigates
another to perpetrate a particular crime, and that
other, in pursuance of such instigation, not only

_ perpetrates that crime, but in the course of doing

so commits another crime in furtherance of it, the
former is criminally responsible as an abefttor in
respect of such last mentioned crime, if it is one
which, as a reasonableman, he must, at the time of
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the mstlgatlon, have known, would, in the crdmary'*

course’ of things, probably have to be committed
in order to carry out the origmal crime. For
example, if 4 says to' B * You waylay ¢ on such

“and such a road and rob him, and if he resists, use

this sword, but not more than is absolutely neces-
sary,” and B kills C. 4 1s responsible as.an abet-
tor of the killing, for it was a probable consequence
" of the abetment.. To put in plain terms the law

 virtually says to a man ‘ If you choose to run the .

rigk of putting another in motion to de an unlaw-
“ful act, e, for the time being, represents you as
much as he does himself ; and if in order to effect the
accomplishment of that act, he does another which
you may fairly, from the circumstances,” be - pre-
sumed to have foreseen would be & probable con-
" sequence of your instigation, you are as much
responsible for abetting the latter act as the former.’
In short, the test in these cases must always be
whether, having regard to the immediate object of
~ the instigation or conspiracy, the act done by the

principal is one which, according to ordinary ex- .

- perienceé and common sense, the abettor must have
foreseen as probable. The determination of .this
quiestion -as. to the state of a man’s mind at a

- particular moment must necessarily always be =

matter of serious difficulty, and conclusions should
not be formed without the most anxious and
careful .serutiny of all the facts.” His Lordship

-altered the ccnwcmcns of the two accused to abet.~ _

. mevt of robbery.
H A commands B to bum C‘ s house a.n.d he in

,- A, though accessory o

y.to the fobhery, for the
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robbery was a distinet act and not a probable con-
sequence -of . the burning. -~ And-if 4 counsels -B
to steal goods of € on the road and B breaks inte
(s house and steels them; then A is not accessory
to the houae brcaklng but is accessory to the steal-
mg

To- constﬂ;ute the oﬁcnce of abc’sment it. 18- not :

necessary that the act-abetted should be commit~
ted, or -that the eflect requisife to constitute the

Offence is
eomplete
with the

instigation.

offence should becansed (Section 108, Explanation 2.)

Bat ander the Code such abetment is punishable

~ onlyinths graver offences referred 4o-in Sections 115
and 118,: The offence is complete with the insti-

gation, notwithstanding that the person abetted
refnses to. do the thing or doing it, the excepted

- result doss not follow. It is also immaterial that
- the meéans which' are intended to be-émployed are

such that it is physically lmpcsmble that the effect

requisité to constitute the offence shonld take place.

Advice, before it operates in any way, if voun- -

Counter-
manded
advies. -

termarided, excludes responsibility, but if after sdvi

starting the ball the abettor changes his mind and
tries when too late to stop the act his responsibility

. does not.cease. Te exculpate himself he must have

acted in time and done everything practicable to

prevent the consummation; and then:even if it

" takes place and is imputable to some mdependcnt

cause -he is not liable.

If an abettor changes his mmd after havmg
gone as far as an attempt, be is mdlctablc for t.he
a.ttempt. - :

Unlike - attempts the entire’ ma.da.pbabﬂlty cf

'thc means isno defence. For instance, if 4 1agites

B to cause the death of C bjr invoking on him the

‘Abettor
changing hia
mind.
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ourse of God, he is guilty as an abettor. ' The pro-
position perhaps requires qualification and it may
largely depend on the question whether the: insti-
gaticn had reference directly: to-the means to be
adopted or.fo: the consequence to be aimed at.

- What Tmean is'this. If 4 goes to a witch an old

woman and tells her to Idll B by incantation know-
ing full well that the witch can take no other means,

I doubt if 4 can be held guilty of abetment of mur- -~

der. ' But suppose 4 goes to B, a lathial, and tells
him ‘I want you to kill B and you may do so by

'~ ‘invoking the curse of God.on him.” The: insti-

gation is really an instigation to commit murder

and the meany proposed is only a suggestion, and
B may eflect the purpose by adopting a different

means. In-such-case 4 ought $o be held criminal-

ly liable, On the analogy of atternpts a distine-
tion between partial and absolute inadequacy of

" means would make the law more consisfent.

Cmm;mm
wetion  be-
ween abet-
nent, and
et eommit-

When the act abetted has taken place the causal
connection between the abetment and the act
abetted must be shown. Section 109 insists that
the act abetted should take place in consequence
of the abetment. It is explained that an act or
offence is said_to be commifted in consequence
of abetment when i is committed in consequence
of the instigation or in pursuance of the conspiracy
or with the aid which constitutes: the abetment.
Where the causal connection is established, it: is

- immaterial how long a time or how great a space

intervenes between the mstlga.tmn and the oon-
summation, prowded ther&xs an immediate cansal

- connection betweesn ths mah@twn and. the

?.;_’-m' LE S

AR §
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In order to constitute abetment it is not neces-
sary. that there should be any direct communica-

 tion between the abettor and the principal. It is an

meontrovertible principle of law, says Russell, that
he who progures the commission of a felony is a
felon, and when he procures its commission by the
intervention of a third person, he is an accessory be-
fore the fact ; for there is nothing in the act of com-

manding, hmng, coungelling, aiding or abetting

which may not be effected by the intervention of a
third: person without any direct immediate connec-
tion between the first mover and the actor. Thus in
the case of the Earlof Sommerset (2 St. Tr. 951) who

~ was indicted as an accessory before the fact to- the

murder of Sir Thomas Overbury, the - evidence
showed that he had contributed to the murder by

- the intervention of his Lady and of two other per-

sons who were themselves no more than accessories

Direct
coOmMUunipa-
tionnot
TOCEESATY .

without any sort of proof that he had ever conversed

with the person who was the only principal in the
murder or had corresponded with him directly by

letter or megsage. . The accused was found

guilty.

The publication of obseene llterature 18 a crime

and a newspaper publishing an advertisement for

the sale of obscene books is guilty of abetment
as. the advertisement is likely to encourage their
gale. An article or letter to a newspaper may be
incitement of murder within the meéaning of the
Offences against the Person Act (24 and 25 Vict.,

C. 100, 8. 4), though no- particular person' be-

named, if the'incitation ‘be directed against the
members of a partlcular cla.ss, R. V. ‘\t[ost (7
O-B.D.24).

By
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The view  has prevailed in America that
counselling must be special. Free love. publ-
cations will not. constitute abetment -of sexual
offences which the publications ¢ may have
stimulated.. e )

- Communication containing. incitement - must’ be
proved to have reached the person intended to be
incited but it is not' necessary to prove that his
mind was affected by it. (B. V. Fox, 19 W.-R.

(Eng.) 109 ; R. V. Krause 1902, 66 J. P: 121 per

~ Lord Alverstone C. J.).

Abetment .
of abetment,

- commit the offence; 4 is also Liable’to the same -

- If - communication  cannot ‘be proved 1t may

ccomstitute an attempt to commit the cnme (R V.

Krause) :
A letter of mcltrement Whlch d1d ‘not reach the
person (R. V. Banks, 12 Cox. 393) or which he did

ot read (R. V. Ransford, 13 Cox 9) were -held" to
-be attempts to an indictable misdemeanour.

Abetment of an abetment of an offence ‘is

itself an offence, :and to ﬂ]ust.rate the. followmg :

example is given:— - :
A Instigates B to 1n3t1ga.1;e C to’ murder Z B

.accordmg]y instigates (' to murder Z and commits
- the .offence in censequence of  R’s.instigation, B
Is_liable to be punished: for hisoffence with the

punishment for murder, and as 4 instigated B to

punishment (Section 108, Expl. 4). L
In Emp. vs. Trylokhonath Chowdhury, 4 Cal. 366

1t-was held that abetment may be complete without

the offence abetted being committed, so it is not
necessary- to an  indictment for the abetment of an

abetment of an offence to show that such ofﬁence
was. aetually commxtted
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‘Section 113 makes an abettor Hable for the effect
caused by the act abetied, although 1t is different
from that which was intended by the a.bettor It
prov1des~— :

“ When an act is- a.hetted Wlth the intention on
the part of the abettor of causing a particular-effect,
and an act for which the abettor is hable in con-
sequence of the abetment causes a different effect-
from that intended by the abéttor, the abettor is
liable for the effect caused in fhe same manner and
to the same extent as if he had abetted the act with
the intention of causing that effect, provided he
knew that the act abetted was likely to cause that. -
eﬁect ”

In these ‘sections dealing Wlth -abetments the

sort of conduct which constitntes abetment. is

explained, but no rule is or-could be laid down to -
indicate the degree of incitement or the force of -
the persuasu)n used which would suﬂiee to ma.ke
a person an abettor.

. The provisions of this chapter of ‘the Penal Gode_ .
must be read with the chapters of general explana-.
tions and genersl :exceptions. Construed with -
reference o the latter chapter it is clear that those-
who cannot. commit offences cannot be abettors. of -
offences ; therefore infants, Insane .persons and
others excepted from criminal hablhty cannotb be
abettors.

THE TrisL.—Principals and accessories may be
tried together both in England and in this country. -

“in England the procedure is regulated by the

Accessories. and Abettors Act; 1861, and in this:.
country by the Code of . Criminal Procedure;..
Section 239 of which expressly provides for the ]
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joint or separate trial of principals and abettors
as the Court thinks proper. ;
Abetment itself being - a substantlve offence

under the Penal Code, the conviction of the abettor

is in no way dependent on ‘the conviction of the
principal and the acquittal of the principal does

not necessarily involve the acquittal of his abettors,

~—(Q. v8. Dada Maruti, 1. Bomb., 15).

Where the “principal and accessory are tried
sepa,rately, the conviction of the principal is prima
facie evidence of his guilt on the trial of the acces-
sory, but may be collaterally disputed when the
issue is_the guilt of the. accessory.

PunisuMENT.—Abetment of petty offences not
punishable with imprisonment is by itself not
- punishable, unless the act abetted actially takes
place (see Sections 109, 115, 116). In other
cases in the absence of any special provision the
punishment of the abettor is. the same as that
of the principal if the act abetted has taken place
(Section 109). But if it has not, the punishment
for abetment is lighter than the punishment for
the offence .itself (Sections 115, 116). The ex-
planation 2 of Section 108 must, therefore, be read
as applying only to the graver offences mentioned
in Sections 115-and 116. The explanation may
be misleading, and so also explanation 4 which

lays down that abetment being a substantive

offence, the abetment of an abetment. is also an
offence. Abetment of offences punishable with death
or transportation. for lifé or with imprisonment is
punishable in different degroes of severity (Sections

115,116 ‘of the Code), even. if the act gbetted be
nuﬂ:cemmﬁted 18 comequeaye ofﬂxe abetment ‘«o e
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that if one abets such an offence and the person
abetted refuses to act the abettor is punishable,
but if he acts and it can be shown that the person
abetted did not act in consequence of the abetment,

“he is not. The position seems to be rather ano-

malous, To explain more clearly, suppose 4 insti-
gates B to murder o If B refuses to act, 4 i 18
pumshable (Section 115). But if B acts and
murders C, and it can be shown that B was not
influenced by the mstlgatlon, 4 is not guilty at
all (Section 109). I am not aware that the anomaly
has ever been noticed. ' )



Mens rea.

" LECTURE V.
. . . P 4 MENB'REK.”' R
"Mens rea or criiinal “intent is an essential

elemeént in every orime. ~There must be & mind ‘
at fault to Gonstitute a criminal act. "It is the

combinatlon of an a.ct and an ev11 intent tha.t dis-

. ‘tinguishes ¢ivil from crimihat 11a.b1111;y There id -

genera.lly nothmg wrong in a mere act by which

T meah & conseious’ ‘Tnovement of the’ body. ‘For

instance, there is nothing wrong in- the mere move-
ments that constitute an act of shooting. There is
nothing wrong in shooting a rabbit or a bird, But
if you shoot with the intent to kill a human being
under circumstances that afford no legal justifica-
tion. for the act, you are guilty of murder. If you
shoot a man mistaking him for a log of wood or
in self-defence or if you amputate a man to ssve
his life, there is no evil intent and no crime. The
Chapter of General Exceptions in the Indian Penal
Code mainly deals with matters the existence of
which negative the existence of such an intent.
Besides that the definition of offences generally
contains ref erenceto an evil intent so as to exclude
all acts where such an intent is not present. Even
where the definition is silent regarding intent,
it hag been held that on general-principles an evil
intent must be imported into the definition of all
strictly criminal ‘offences. In India the matter is
above controversy by reason of the provisions of”
Chapter IV, which govern all offences under the

Code and also offences under s ’Peclal and local laws,

Actus non facit reum nisi mens sit rea, “ the aot it-

' self does not make a man g;llty unless hlB mtentlon

Ve
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“were 80,” is a doctrine as old as eriminal law itself. -

It is not an artificial prmc:ple gra.fted on any parti-
cular system of laws, but is a doctrine of universal
application based on man’s moral sense. Take a
ease of exception on the ground of compulsion. A
strong man pushes a weaker man from behind and
throws him'on. you, you feel resentment against’
the stronget man but not against the weaker man ;
the weaker man in such a case-is a mere. instru- -
pmient in the hands of the other. It is a natural
feeling which has found expression in the doctrine
actus me invito factus non est mens actus, * an ach
done by me -against my will is not my act.”
From this point of view the irresponsibility in
such a case is independent of the doctrine of
méns re which may be said- to proceed. on the

-assumptmn of a voluntary act. For logically

you cannot affirm or disaffirm the existence of an
evil intent with reference to an-act in which inten-
tion plays no part What is true of acts.done

. under compulsmn is algo true of other acts smch

as those of a sleeping man or a sompambulist.

" The cases which present any difficulty and round

which discussions regarding the application of the
doctrine have centred are cases of voluntary acts,

where the evil intent, or malice as it is technicaily P

called, is negatived by Teason of any mistake

‘ regarding the actual state of facts or other grounds

of a Iike mature. A man shoots a jackal, you are -

- behind & bush concealed from his view and you

are hit by accident. You may “be angry at first;
but in your cooler moments you will" not think
of retribution. “You may have such a feel
‘ing;-though- in- a - simaller degree, if' you believe .
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the act was done rashly or neglig;ently. - Your
feelings ‘would be very different against the man
who shoots at you deliberately. . The act is. the

same, the consequence is the same, the only differ-

ence lies in the intention. Similarly you feel no
Tesenbment against the surgeon ‘who . amputates
your legs to cure you of a disease.. If an insane
person.or & ¢hild abuses you, you.are amnsed, but
if an adult person in his proper sénses does it, you
feel inclined to knock him down. If a Judge in
the discharge of his duties sends one to jail, no
reasonable man will feel any resentment against him
personal]y: These and a hundred other cases of
the same kind would go to show that the nature

- of the man of average intelligence does.not cry for -

retributive justice against unintentional acts and
after all what are laws, but the expression of

man’s moral nature. What .is an evil intent -

for one kind of offence is not an evil infent for
another. For instance, the evil intent in offences
against property. is wholly different from what it

.18 in-offences against the human body. There is,
. however, one common factor in every case, and

that is an intent to injure. _ .
Every movement is a weariness of the flesh- We
do not move unless we will it, and we do not will a

. movement unless we have a motive for willing it. .

. Intermediate between the motive and the will is

the intention to camse a particular consequence
by a particiilar act. The motive is either near or
remote. Motive does not play the same important
part in the determination of criminal liability as
intention does, for a motive may be perfeetly in-

nocent, and yet one may gdopt impropermeans for

T I A
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its attainment. Besides, though motive like inten-

tion is confined to the mind and is often difficult . .

to discover, intention is more easily disclosed

by the act ' itself. Sometimes the act and the .
evil consequence conibined are not sufficient. to
constitute ‘an offence and both may appear
innocent in themselves, and what makes them

_ harmful is the relation of certain other facts with
the consequence intended orcaused. Inthese cases

the knowledge of those facts is essential and the .
existence of such knowledge makes harmful the
intent which may otherwise be harmless. Cases
of bigamy 'and receiving stolen property ..will
explain what I mean, Before going further into
these details, it wiil be helpful to have a clear

conception of the meaning of some of the words

which. are used in the Code to indicate the
different ' kinds of evil intent necessary to con-
stitute a partmala.r offence. We have first t'o
understand the meaning of the words Will, Vol
tion, Intention and. Motive. . _ _
If we examine the mental condition that pre-
cedes & conscious act, we find that the bodily
motions which constitute the act, are preceded
by a desire for those motions. This desire. work-

ing through the nervous system,. produces the

motions. ‘This desire may be called the volition,

Volition, .-

-and when sach desire for motion 18 not produced

by fear or compulsion the act desired is called &
_voluntary act.- The word ‘ voluntary * is, however,

used in the Penal Code In a somewhat different

sense which I shall notice hereafter.

The- desire itself is in most cases preceded by

a longing for -the attainment of some objegt
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towards which the motions themselves are. directed
and related as means to an end: In adopting the
motions as means, we rely uponuniversal experience

and . knowledge, which raise in . the mind the .
expectation that the motion or the series of related. -

motions, will be followed by the objects which
we long to attain. This desire for the motions,. a8
I have said; constitutes the volition. The longing
for the object which sets the .volition in motion is

-the motive, the expectation present in the mind -
that the desired motions will.lead to certain con-

sequences is the intention. Thus intention is not
a desire, whilst motive is, Motive has a ‘dyna-
mical * whilst intention has a  telescopic aspect.”
‘The one impels the act, the other -sees. beyond
it.” Motive according to Bentham: is - anything
which by influencing the will .of a sensitive
being is supposed ‘to serve ag g means of deter-
mining him to act upon- any occasion. Thus
where a person wishing to strike another brings-his
hand or a stick that is in his hand into contact

- with this other’s body, he does the act voluntarily.

If, on the other hand, antother person compels him,
by force or through fear, to do- a similar act, he

cannot be. said . to have acted voluntarily, The .
word © voluntary * has, therefore, reference to the

will that direets the motion. Most consecious and.
voluntary acts are directed towards & particular
result or consequence, and when you act to produce
a particular consequence you are said o do -the -
act with that.intention; that is, you do. it inten-
tionally. If the consequencs, however, - is “not -
looked for, the act miay be voluntary but not

intentional. You wuilf ~the, act; but - intond: the
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consequence. . Intention is sometimes loosely used

as synonymous with motive, but motive is different

- from -intention. As I have said, we intend &

certain consequence, by which I mean the resuit

' pecessarily flowing from a particular act. . But the

desire. for the consequence may be due to some

Jurther and more ulterior object. That is what
“we call a mofive. Intention has relation to t_he
immediate and motive to the distant object of our -

acts. - - . :
.- According to Austin “ bodily movements obey
wills. They move when we will they shouid.- The
wish is volition and the consequent movements

are acts. . Besides the volition and act, it is sup-
-foseﬂ-there is_a will which is the author of both. .

The desire is called an act of the will Whe;% 1
will a movement I wish it, and when I conceive

the wish I expeet that the movement wished will -

follow. The wishes followed by the act wished,
are only -wishes which attain their .ends without
external means. Our desires of acts, which .Im-
-;:neajately follow our desires of them, are volitions,
The act I will, the consequence I intend. This

"+ imaginary will is determined to gction by motives.”

. According ‘to . Holland the only immediate
result of a volition i3 a muscular movement on the

- .part of the person willing, but certain further re-

sults are always present to his mind as hikely to
follow the muscular movement which alone he

. «can directly control. Those among them to the

attainment of which the act is directed ‘_a.rg-said
_ to be * intended.” o
o “Will,” says Sir Fitz-James Stephem, 1=

often used as being synonymous with the -a.g-t of

. owal,
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volition, as the proper name of the internal crisis
which precedes or accompanies voluntary action.
This meaning of the word is narrow and special,
A more mmportant and commoner way of using
the word “ will ” is to wse it as if it denoted a man,

80 to spea.k within the man, belng capable of

freedom or restraint, virtue and vice, independent.

action or mactivity on its own account and apart -

from - other mental and bodily functions. This
way of thinking. and speaking appears to me
radically false. When I speak of ““ will,” I mean
by the word either the particular act of volition
which I have already described, and which is a
stage in voluntary action; or a permanent judg-
‘ment of the reason that some particular course
of conduct is desirable, coupled with an intention
to pursue it, which issues from time to time in a
greater or less number of particular volitions.”

“ Intention,” says the same learned author,
* 18 the result of deliberation upon motives, and ig
the object aimed at by the action caused or
accompanied by-the act of volition.”

“ Intention is an operation of the will direst-

ing an overt act; motive is the feehng which

prompts the operatlon of the will, the ulterior
object of the person willing, e.g., if a person

“kills another, the intention directs the act which.

causes death, the motive is the object which the
person had in view, e.qg., the satisfaction of some

desire, such as revenge, etc.” (See Stephen’s His-
tory of the Criminal La.w Vol. I1.)

I have explained to you that the motwe is

- the desire for the object we long to attain for
iﬁs owm sake,.. The uhnmate motive whmh ig at the
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baok of all our desires 1s to secure. our oWn_peppi-
ess. That is the distant goal towards  which all

* human activities are directed Paradoxical asit

may appear the ascetic: who foregoes all wordly

- pleasures seeks his happiness in his appatent dis-

regard. and contempt for it. Ordma.niy we seek
pleasure or happiness— _.
(1) by causing pain to our enemles,

(2). by increasing sich of our earthly pos~'
gessions as are calcula,ted to bnng us .

comfort,
{3) by setls{ym.g our natural desmes '

_ An analysis of the various oﬁences would show

that a desire to-secure happiness in a manner that
18 opposed to the well being of society and.is incon-
sistent with the rights of others is at the root of all
of them. There are certain limits within wkhich
we are allowed to. interfere” with the happiness
of others or to secure our own. But if we go.be-
yond those limits, then the Intent to harm others
or the knowledge of it or ‘the desire to secure galn
for ourselves constitutes an evil intent. We -
inflict suffering on our enemies by.causing them
either physical or mental pain. The desire to
cause physical pain leads us to the commission
of offences against the human body. The desire.
to. cause mental pain prompts us to harm our
enemies in,respect of their property, their reputa-
tion or with regard to their domestic relations.

* Often more than one desire: combine to oon-
stitute the motive fora particular erime.. More
frequently the direct motive for a crime is not

the degire to harm an enemy, but s dea;re 1;0 sesuze. ':.
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ease and comfort for ourselves. Our happiness

* largely depends on onr earthly possessions, on aceu-

mulation’ of wealth and property generally: The
right of property which at the beginning was only

‘a ‘right of possession is now jealously guarded by

law. No one-is allowed to deprive a man of his
property, which 1 often the fruit of his labours,
except by his consent. To acquire property in
any of these ways oﬂien entails a great deal of

trouble, "and even with trouble it is sometimes diffi-

cult to attain. A desire for a short cut to happlness
often induces us to. gdop’q_llllega.l means for acquir-
ing property. Theft and other offences against

- ‘property owe their origin to this desire. As ‘I

have said, sometimes both the motives, wiz., the
desire to harm others and the desire to do-good
to oneself combine and supply the incentive for

. committing' an offence. Except in the:case of

those suffering from+mental aberration, seldom is
an offence commitbed for which there. is- no
motive. But proof of the existence of a motive

i8 not necessary for a conviction for any offence.:
- But where the motive i proved it is evidence

of the evil intent and is also relevant to-show
that -the person ‘who had the motive. to: com-

- mit a crime actually committed it, although- such

~ Section 8,
Evidenes
Act.,

‘evidence alone would not ordinarily be sufficient. -

Under- Section 8 -of the Evidence: Act any fact
is relevant which shows or constitutes a motive
or preparation for any fact in issue or relevant
fact. - Althoiigh in all strictly criminal prosecu-
tions innocence of intention is a defence, innocence

Innocence Of motive ig no defenee. -An act which is unlaw-

of motive no
defcnee '

ﬁﬂ eannab inlaw he defewled, on theagmnd that _
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it was committed from a good and laudable
motive. A man who kills his children to save
them from starvation cannot escape phnishment
for murder. Men also seek pleasure in the satisfac-
tion of naturdl lust. This furnishes the motive
for adultery, rape and .other offences of the same
kind. Tt will be seen that though the remote
motive for all eriminal acts is perhaps the same,
the nearer, the immediate motives for different
offences vary widely. . These motives for the

commission of crimes create and bring into being .

the intention which constitutes the mens res for
most of the offences. Intention is a mere mental
condition and is often difficult of direct proof. We
infer the intention often from the act itself. '

“ Tn all the graver class of crimes a particular
intent or state of mind is a necessary ingredient
of the offence, and must be averred in the mdlct
ment and proved by the prosecution. -

¢ When an _act which is of itself mdlﬁerent be '
comes criminal if done with a particular intent,
the intent must be proved. But when the act’is

unequivecal, the proof that it was done may of .

itself” be evidence of the intention which the
nature of the act conveys.- In such case there is
a presumption of law that the person . accased
intended the probable comsequences of his act.”
(Hals. Taws of England, Vol. 9, Art. 504)..

The k_nowled‘ge that a certain consequence
would follow a particular act is distinet from the
intention to cause it, This kmowledge, where it
exists, issufficient to supply the place of intention.
A man knows that his servant has an enlarged

) spleen. He knows also that a k:lck 18 hkely to
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rupture the spleen and that such ruptare may
cause death, With all this knowledge if he causes

escape liability for murder, by showing that
it. was not his intention-to cause death. If
you refer to the definition of culpable homicide,
you will find that it not only covers acts done with
the intention of causing death, but also covers acts
done with the knowledge that death is likely to be
caused by such act, and so also the - definition
of hurt.

- The general doctrme of mens rea is not of very

great importance where, as in India, the law is
codified and offences are carefully defined so as to

include the mens. res in the definition itself. The
definitions in the Indian Penal Code along with
the Chapter of General Exceptions are perbaps
sufficient fo exclude all cases to which a mens

reg cann ob be attributed. Where neither the -

definition nor the Chapter of General Exceptions

exclude a case of this kmd_I doubt if such a case

exists—the general doctrine would be, 1 presume,
of no great help. The Indian Penal Code defines
offences with great care and precision and the

Chapter of General Exceptious is very comprehen- ,

sive. However, even where the law is codified,
the apphca.tlon of the doctrine may sometimes be

| found useful in remedying defective and incom-

plete definitions or at any rate in interpreting
them.

In speaking of mens rea as the essential ingre-

dient of & crime, I only speak of crimes properly

80 called I do not lnch'lde m t.he term, oﬁences '

the death-of his servant by kicking him, he cannot '
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sometimes punished without reference to  any

. intention or ]mowledge

The question as to whether a criminal mtent.
must be imported into every crime defined in the
Statute, even where it is not expressly mentioned
as an ingredient has been very fully discussed in-
two English cases—Reg. v. Prince and Queen v.

- Tolson. They are important as elucidating an
_important guegtion of principle. '

In Reg. v. Prince (L. R.2C.C. R, 154)Henry
Prince was tried upon the charge framed under*S
55 of 24 and 25 Viet., C. 100, which makes it an
offence unlawfully-to take or cause to be taken
any unmarried girl, being under the age of sixteen
years, out of the possession and. against the will

Reg. va,
Prince,

of her father or mother, or of any other pers{)h :

having the lawful care or charge of her.

All the facts necessary to support a conviction
existed, except that the girl Annie Phillips, though
proved by her father to be fourteen years old,
looked very much- older than sixteen, and
the jury found upon evidence that-before the
defendant took her away she had told him that’

she was eighteen, and that the defendant bona -

fide believed that statement, and that such belief
was Teasonable. Tt wag contended that although
the Statute did not insist on the knowledge on
the part of the prisoner that the girl was und,er
sixteen as necessary to constitute the offence, the

‘common law doctrine of mens rea should never:

theless be apphed and that there could .be no
conviction in the - absence of a - criminal mind.
It was, however, held .that the prisoner’s belief

that the giﬂ_w%g eighteen years old was no d-gfenkéé. ..

" R



180 | MENS REA.

A distinetion was drawn between acts that were in
themaelves innocent but made punishable by
Statute - (malum prohibitum) and acts that were
intrinsically -wrong or immoral (malum in se).
_In the former a belief, a reasonable belief, in
“the existence of facts which, if true, would .take
the case outb of the mischief of the Statute, would
be a good defence, but in the latter case such a
. belief was immaterial unless of course the law made
it otherwise. The man who acted under such
erroneous belief took the risk and should suffer
the consequence. The distinction between the
two classes of cases would appear from the
following observations of Bramwel J.—
“ The same principle applies in other cases. A
man was held liable for assaulting a police officer
in the execution of his duty, though he did not

know he was a police officer. Why ? because the -

_ act was wrong in itself. So, also, in the case of
- burglary, could a person charged claim an acquit-
- tal on the ground that he believed it was past
six when he entered, or in house-breaking, that

he did not know the place broken into was a

house ¢! Take, also, the case of libel, published
- when the publisher thought the occasion privileged,
~or that he had a defence under Lord Campbell’s
Act, but was wrong; he could not be entitled
_to acquittal, because there was no mens rea. - Why ?
-because the act of publishing written defamation
is wrong where there is no 1awfl1_1 cause. .

““ As to the case of the marine stores, it was
held properly that there was no mens.res where
the person charged with the possession of naval

_ stores mth the Adxmrahg mark dui not know -
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the stores he had bore the mark : {Reg. vs. Sleep) ;
because there is nothing prima facie wrong or
immoral in having naval stores unless they are

go marked. But supposeshis. servant had told- -

him that there was a mark, and he had said he
would chance whether or not it was the Admiralty :
mark? So in the case of the carrier with game

in his possession ; unless he knows he had i,
there would be nothing done or permitted by

~ him, no intentional act or omission, So .of the

vitriol senders ; there was nothing wrong in sending

such packages as were sent unless they contained

vitriol.”™

In the later case of Reg. vs. Tolson (23 Q.B.D.

168) a similar questiot arose, but this time in con-
nection with an act which by itself was neither
wrongful ‘nor immoral. Undeér the Statute 24

Reg. va.
Tq_bom _

and 25 Viet., C. 100, Section 57, * whoever being

married, shall marry any other person during the
life of the former husband or wife shall be guilty
of felony, etc., etc,” Upon the words of the Statute

1t 18 apparently unmatenal whether the parties

or either of them knew or did not kuow that the
former wife or husband, as the case may be, was
or was not alive, The question arose whether a
mens rea did by implication form part of the defi-
nition. If the case had arisen under the Indian
Penal Code the difficulty would not have arisen
for Seétion 79 would have given protection to the
prisoner.® Considering, however, fhe.. mportant
prineiples discusséd in that case, I should like fo
read to you certain passages from the very In-
structive judgment of Mr. Justice Wills, It will
help you to a thorough understanding -of the
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doctrine of mens rea, and will also enable you to
see clearly how the doctrine has been kept in view
in the definition of offences under the Indian Penal
Code. -

“ Although prima facw and as a —general rule
‘there must be a mind at fault before there can be
a ¢ime, it is not an inflexible rule, and a Statute
may relate to such a subject-matter and may be
s0 framed as to make an act criminal whether there
has been any intention to break the law, or other-
wise to do wrong or not. There is a Jarge body
of municipal law in the presemt day which is
so conceived. Bye-laws are constantly made re-
gulating the width of thoroughfaies, the height
of buildings, the thickness of walls, and a variety
of other matters necessary for the general welfare,
health or convenience, and - such bye-laws are
enforced by the sanction’ of penalties, and the
breath of them constitutes an offence and iz a
criminal matter. - In such cases it Would, generally
speaking, be no answer to proceedings for infringe-
ment of the bye-law, that the person committing it
had bona fide made an accidental miscalculation or
al erroneous measurement. The acts are properly
construed as imposing the penalty when the act
is done, no matter how innocently, and in such a
case the substance of the enactment is that a man
sha.]l take care that the statutory direction
is obeyed, and that i# he fails to do so

he dpes it- at his peril. Whether ah enact-

ment is to be construed in this sepse or with
the qualification ordinarily imported  into. the

. construction of oriminal statutes, that there must -
_be'a guiky mind, must, T think, depend upon the .
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subject-matter of the enactment, and the various
circumstances that may make the one construction
or the other rea.sonable or unreasonable.”

* * * R * * o

““ Assistance must be sought aliunde, and all
circumstances must be taken into consideration .
which tend to show that the one construction or
the other is réa.sonable, and amongst such cir-
cumstances it is impossible to disoard the conse-
quences. This is a consideration entitled to little
weight, if the words be incapable of more than one
construction ; but I think -I have abuudantly
shown that there is nothing in the mere form of
words used in the ensctment mow under consi-
deration, to prevent the apphcatlon of what is
certainly normal rule of construction in the case of
a Statute constituting an offence entailing severe:
and degra.d.lnfr punishment. ~ If the words are not
conclusive in themselves, the reasonablencss or
otherwise of the construction contended ior, has
always been recogmsed as a matter fairly to be t.a.ken

into account.”

After refemng to the case of a Woman mdxe.ted

for having in her possession, without a proper

gertificate, Government stores, in which it was
contended that having regard to the terms of the

 Statute, the possession of the cerbificate was the

sole justification that could be pleaded—a conten-
tion which was overruled by Foster J.—Mr. Justwe
‘Wills continued :— ‘ _
“ Prima facie ‘the Statite. was qathﬁed when
the case was brought within its terms, and it then
lay upon the defendaut to prove that the viola-

t;lon of the la.w whmh had taken pla.ce had been - )
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committed accidentally or innocently, so far as he
was coricerned. Suppose a man had taken up by
mistake one of two baskets exactly alike and of
similar weight, one of which contained innocent
articles belonging to himself, and the other marked
. ¢ Government stores,” and was caught w11;h the
wrong basket in his hand, he would, by his own
act, have brought himself within the very. words

~ of the Statute. Who would think of convicting:

him ? And yet what defence could there be

“except that his mind was innocent, and that he

had not intended to do the thing forbidden by the
Statute 27

Referring a.galn to the case before him His Lord-

ship proceeded :— It seems to me to be a case to

" which it would not be improper to apply the lan-

guage of Lord Kenyon, when dealing with a Statute

which liberally interpreted led to what he con-
sidered an equally preposterous result, * I would
adopt any construction of the Statute that the
words will bear in order to avoid such monsirous
consequences.” Again the nature and extent of
_ the penalty attached to the offence may reason-

ably be considered. There is nothing that need
shock any mind in the payment of a small pecu-
niary penalty by a person who has unwittingly
done something detrimental to the public interest.
To 'subiepis him, when, what he has done, has been
nothing, but. what any well-disposed man would
have been very likely to do under the circumstances,
to the forfeiture of all his goods and chattels; which
would have been one consequence of a conviction

at the date of the Act of 24 and 25 Vict., to the loss

of oivil ¥ights, to imprisonmeyt with hard Iabouzr, or
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even to penal servitude, is a very different matter ;
and such a fate seems properly reserved for those
who have transgressed morally, as well as unin-
tentionally done something prohibited by law.”
In an American case (The Commonwealth vs.
Presby, 14 Gray 65), this doctrine was fully recog-
nised and read into the Statute, although upon the
definition” of the offence no question of an evil
intent at all arose. The defendant, a police officer,
had arrested ont Harford for being found intoxi-
cated in a public place. He was indicted for the
wrongful arrest. The Statute gave the power of

Common-
wealth ve.
Presby.

arrest in respect of intoxicated persons only, and it .

was argued that if the man arrésted was not intoxi-

cated, & mere belief, however well founded, that the ="~ ;" -

man was intoxicated could not be pleaded as. a

defence to the indictment. Hoar J. disallowed the FRR AN

contention. Aftef stating the general doctrike that
where there i8 no will to commit an oﬁence there

can be no transgression, and the hardship that any

- “ Now the fact of 1ntoxlcat10n though usud,lly
easy to ascertain; is not in most cases a fact capable
of demonstration with absolute certainty. Sup-
pose a watchman to find a man in the gatter stupi-

~ fied and smelling very strongly of spirituots liquors.

The man may have fallen in a fit ; and some person
may have tried to relieve him by the application of
a stimulant, and then have left in search of assist-
ance. Or, in another case, the person arrested
may, for purposes of a_,inusem_ent or mjschief,
have been simulating the appearance and conduct
of drankenness, Is the officer to be held criminal,

_other mterpreta.tlon would involve, concluded. as.., |
follows :— \
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if,'using his best judgment and diseretion and _.all

the means of information in his power, in a case -

where he is called upon to act, he makes a mistake
of fact and comes to a wrong conclusion ? It would

be singular, indeed, if & man, deficient in reason,
should be protected from criminal - reSPODSIbﬂlty,\

but another, who was obliged to decide upon the
evidence before him, and used in good faith all the

reasonand faculties which he had, should be held -

guilty. We, therefore, feel bound'to decide that if
the defendant acted in good faith, upon reasonable
and probable cause of belief, without rashness or
negligence, he is not tobe regarded as a criminal
becanse he is found to have been mistaken.”

I have told you that mens req is essential in all. |

strictly criminal offences. As pointed out by
Mr. Justice Wills, there is a large body of Municipal
law so framed as to make an act criminal whether
there is any intention to break the law or not,

Cases of this kind are generally of a civil nature,

but for special reasons have been included in the )

category of offences. That they are not criminal
offences in the strict sense of the-term may also be
gathered from the fact that the punishment for |
these offences is generally a fine, Instances of such
cases will be found in Halsbury’s Laws of England
Vol. 9, page 235.

In cases of this kind the ordinary doctrine of
criminal law, that a master or principal cannot be
held liable for the act of his servant or agent, be-
cause the condition of mind of such servant or
agent cannot be imputed to him does not apply.
These are instances which go to show that though
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not governed by the genera.l prlnmples appllca.ble
to really criminal cases. I may observe that the
Chapter of General Ezceptions would apply to all
such cases by reason of the definition of an offence
contained in Section 40, whereby it is made to
include offences under any special or local law as
defined in Sections 41 and 42 of the Act for the
purposes of the application of that Chapter. _

The doctrine laid down in Reg. vs. Prince can-
not be pushed so far as to. make a child or a -
lunatic personally responsible for an infringement,
even though the offence may be complete without
a mens req, the act being, a malum in se. I am
sure, if the prisoner in that case had been a lunatic
there would have been no conviction.

The distinction between an act that is malum.
in ge and an act that is malum prohibiium has
beé;; fully recognised in America where Crimes
have been divided according to their nature into
erimes male tn se and crimes mala prokibita, the
former class comprising those acts which are
immoral or wrong in themselves, such as murder,
rape, arson, burglary and larceny, breach of the
peace, forgery, and the like, the latter class
comprising those acts to which, in the absence of
Statute, no moralt urpitude attaches, and which
are crimes only because they have been prohlblted
by Statute.

"~ The distinction, though in ma.ny ways con-
. venient and even just, is open to the objection
that there is no clear line of demarcation between
- the two clusses of acts and it is not always easy to
gay whether a particular act, lies on one side of
the line or the other. Our ideas of right a.nd
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wrong are often the result of early training and
environments. Acts are often singled out for
punishment on mere considerations of policy
which may vary in different countries and at
different times. The Spartans anxious to rear
up & race of heroes, the old Rajputs with
their peculiar notions about caste and purity
of blood saw nothing wrong even in infanticide.
Compare again the wide gulf that separates the
- Chrnistians from the Mahomedans and the Hindu
Kulins in respect of their views relating to poly-
gamy. It has been truly said that there is no-
thing absolutely good and nothing absolutely bad
in this world.

_ _ANALYSIS OF OFFENCES AS DEFINED IN THE CODE,

I bave already told you that the Indian Penal
Code gives full effect to the doctrine of mens rea,
- and that it does so in two ways. In the first place
the Chapter of General Exceptions whiche controls
all the offences defined in the Code as well as all
offences under special and local laws, deals with the
general conditions which negative mens rea, and
thereby exclude criminal responsibility. Under
Section 8, “ throughout this Code every definition
of an offence, every penal provision and every
illustration of every such definition or penal provi-
sion, shall be understood subject to the exceptions
contained in the chapter entitled * General Excep-

tions,” though those exceptions are not repeated in -

such definition, penal provision or illustration.’

" A large number of cases having thus been ex- -
f}ludeti from the category of crimes, every offence
is carefully defined so as to inclyde in the definition

i
=
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the precise evil intent which is the essence of a

- particular offence, as well as the other necessary

Analysis of

elements of it. If these definitions are analysed dofinitions in

they generally comprise the following principal Penal Code.

elements :— - _

(@) A human being. S .

{b) An intention on the part of such a human
being to cause a certain consequence
congidered injurious to individuals or
to soclety, and which for the sake of
brevity we call an evil intent. - '

(¢) The act willed.. _

(@) The resultant evil consequence.

In cases where the intended consequence is
not injurious by itself, but is injurious in conjunc-
tion with certain other facts, a further element is
added, viz.— ' S

~ (¢) A knowledge of the existence of such
~ facts. . .

As to (@)—a human being—it is indicated by

the use of the word: © whoever * with which the de-

~ finition of every offence begins. -

As to (b)—the evil intent—it is indicated gen-
erally by the use of such words as intentionally—
volu ntarily—fraudulently—dishonestly—malig-

* pantly—wantonly—maliciously, etc. I have already

told you that intention has- reference to conse-
quences of acts rather than to acts themselves.
You will naturally ask, how is it then that these
words denoting different intentions are generally
used as adverbs qualifying verbs which are sup-
posed to indieate acts. We read of intentionally

- joining an uplawiul _.assembljf'_ (Section 142),

Human,
being.

Evil intent.

Words used

in the defini- .

tioneg to
denote evil
intent,
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intentionally preventing service of summons
(Section 173), intentionally omitting to attend in
obedience to summons (Section 174), intentionally
~ omitting to produce a document (Section 175),
intentionally obstructing sale of property (Section
184), intentionally omitting to assist a public
servant (Section 187), intentionally giving false
evidence (Section 193), intentionally omitting to
give information of an offence (Section 202), inten-
tionally omitting to apprehend anoffender (Sections
991 and 222), intentionally offering resistance to
lawful apprehension (Sections 224. 225, 225A and
225B), intentionally offering insult (Section 228),
~ intentionally causing to be returned as a juryman
- (Section 220). This mode of expression at first
creates the impression that ¢intentionally,” ‘dis-
honestly * and other words of the same class have
not been used as thev ought to be, to refer fo con-
sequences of acts, This impression is mainly due
to the fact that we dre accustomed to regard

verbs as indicating merely acts. But most verbs

whilst indicating acts also indicate the conse-
‘quences of those acts. Transitive verbs from their
very nature cannot be confined to mere acts, for
_ they sre defined to be verbs expressing actions
which pass from the agent to an object. To
explain what I have said : obstructing sale of pro-
perty, intentionally offering insult, is equivalent

to doing an act with the intention of causing the -

consequence indicated by the words ¢ obstruction ’
or ‘insult.’ Intentionally causing hurt is to do
an act, the effect of which is to cause hurt. Inten-
tionally to kill a person is to do an act, the effect
of which is t“oc‘am -death, lgeath 18, therefore,
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' the consequence of that act Tt is hardly
" pecessary to multiply these instances. Intention-

ally joining .an unlawful assembly, intentionally
omitting to attend in obedience to summons, in-

" tentionally omitting to assist a public servant,

intentionally giving false evidence are all suscept-
ible of the same explanation.
- There are a few cases where words indicating

" intention are not used in defining an offence.

But these are either cases where the acts with

- their consequences are so hurtful to- the State or
- to society that it has been deemed just and ex-

pedient to punish them irrespective of any inten-

._tion to cause those consequences, or cases where the
acts themselves are of such a character that they.

raise & violent presumption that whoever willed
the act must have intended the consequences.
Waging war against the Queen (Section 121), sedi-
tion (Section 124A), kidnapping and abduction

counterfeiting Queen’s coin (Section 232) is a0 ex-

- ample of the latter.

There is, 1 have told you, between the 1ntenf.10n

and theact a will which determmes the movements.

that constitute the act. It 18 a subconscious

. mental process assumed in every definition, and in

most cases & necessary inference from the act itself.

_ The inference is only negatived where the act is

‘shown to be gaused by force, compulsion or acci-
- dent, or under other circumstances indicating the
absence .of this will and these special cases are

among others excluded by the provisions of the
~ Chapter of General Exceptions, and are conse-
- quently .not repeated in the definition,

Offencen. -

B¢ m e times
defined with-
.out any

reference

intention.’

 (Sections 358—363) are examples of the former,

to
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. As to (c)-tthe act willed—it is an essential

element in every offence even where it is an in-
complete offence such as an attempt. 1t is with
the commencensent of the @ct that the offence
emerges from mind to matter.. If the act willed
has not taken place completely or partially there
is no offence, for, as | have already told you, the
law does not punish a mere evil intent so long
as it has not led to some overt act. Whilst it is

an offence to hurt a person or to forge a docu- -

ment, it ig not an offence merely to intend to caunse

The conse-
guencd, |

hurt. or to commit forgery. There are, however,
some offences which do not seem to contemplate
any particular acts but merely punish an existing
state of things, but these are special cases, and
if closely examined are not exceptions to the
general tule. The existing state of things in suéh
cases only indicates an antecedent criminal act
where we reason from effect to cause, e.g., posses-
sion of an instrument for counterfeiting coin or
possession of stolen arficles all indicate an an-
tecedent criminal act, '

As to (d)—the resultant consequence—it 18 not
always necessary that the intended consequence
should take place. Sections 216A, 217 and 263 are

dnstances in point. The man who harbours a
robber or dacoit with the intention of facilitating the

commission of a robbery or dacoity (Section 216A)
cannot plead in defence, that as a matter of fact,

10 robbery or dacoity took place or that his action

did not facilitate such robbery or dacoity. Where,
however, the happening of the intended conse-

 quence is an essence of an offence, the non-
_happening. of it ‘would, peduce the offence to a '

s
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mere attempt to commit it. This matter I have
already discussed under another head.
The intended consequence is sometimes innecent

by itself and becomes nocent only by. reasen of

the existence of other circumstances, Sometimes
the existence of these “other circumstances only
aggravates the offence. In these cases the defini-

tion after describing the act adds °knowing or

having reason to believe, etc.” These special cases

bring in the element I hiave referred to under (&)

' Sometimes the immediate consequence of an

act is elther not harmfil or is less harmful than
the remote consequence, and the happening of the
latter is either a neécessary condltlon of an offence
or is only an aggi‘avatlon

Thave tried, in this chapter, to glve you a general
analyms of the definition of crimes in’the Indian
Penal Code. I do not pretend that the a.nalyals
is applicable to all the definitions in the Code, but
I believe it will be found correct in & very large
number of them, and will help you to a better
appreciation of all their component parts,
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~ LECTURE VI
Worps USED IN THE CODE TO DENOTE MENS REA.
I shall now proceed to explain to you the mean-
ing of the varions words used. in the Codé to denote

‘the mens rea. 1 have already referred to these

Words in a general way..

‘ VOLUN‘I‘ARILY I
‘Ordinarily a voluntary act is opposed to a com-

pulsory act and means an act done in’ the exercise
of volition or an act done willingly without being

influenced: or compelled. It is also opposed to an
act done accidentally or negligently. This, however,
is not the sense in which the word has been used
in the Code. * Voluntarily * has been used with
reference to the consequence of acts for which

mtentlonally would perbaps have heen the more
appropriate word, but ‘voluntarily,” as defined in
Section 39 of the Code, has a more extended mean-
ing than intentionally.” A person is said to cause
an effect voluntarily When_he causes it by means
whereby he intended to cause it or by means
which at the time of emp]oymg those means he
knew or had reason to believe to be likely to
cause 1t. The illustration to Section 39 makes
the matter clear.

* A pets fire, by night, to an inhabited house

in a large town, for the purpose of faci-

" litating robbery,"and thus causes the death

v of a person. Here, 4 may not have
intended to cause death, and may even be

-sorry that death has bee_n caused by his

act; " Yet, if he)knew that h}e was likely
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to cause death, he has ca.uSed death
' voluntarily.’

- A person is said ‘to have reason to believe
a thing if he. has sufficient cause to believe

* that thing but not otherwise (Section 26). Belief

is somewhat weaker than knowledge, but a well
grounded belief that a certain consequence will
follow a certain act is ordinarily as good as know-
ledge.  Knowledge,” says Locke, is the highest
degree of the speculative faculties and consists in
the perception of the truth of affirmative or negative

propositions.” To know a thing is to hive mental -

cognition of it. . To believe a. thing is to asgent to a
proposition or affirmation, or to accept a fact as

real, or certain, without immediate personal know-

ledge. A man whom you know to be poor, brings

- to you for sale a valuable gold ornament and offers
it to you for one-tenth of its real price. He.comes _

to you at night under suspicious circumstances,
you may not know that the article is stolen, but
you have good reason to believe that it is so. In the
illustration to Section 39 the man setting fire to the
house might not have the knowledge that the house
was inhabited, but if he had grounds for belief that
the house was inhabited, this belief is sufficient
without the knowledge or the intention. There are,
however, cases where the mere belief is considered
insufficient. The word ‘voluntarily,” as e’xpl’ained in

Sections 321 and 322, however, do not seem to

cover cases of mere reasonable belief, but seem to
insist on intention or knowledge. It is, however,

not clear to me why reasonable grounds of belief
shonld be excheded in - these cases. Though

“Belief and

knowledge,

generally where a knowledge of facts is considered R



196 WORDS TO DENOTE MENS REA.

essential, a reasonable ground of belief is given the
same effect, and the words ‘ knows or has reason
to believe * are offen used together, in some cases
mere belief has not been considered to be sufficient

but clilpable and actnal knowledge.has been insisted

on as an esgential element to constitute & crime.
Take, for instance, an offence under Section 181.
A false statement on oath is an offence when the
gtatement is false, and which the offender either
knows to be false or believes to be false or does not
believe to be true. Section 188, however, insists on
higher certainty and makes it penal for any one to

disobey the order of a public servant only when he’ |

knows that the order has been promulgated by
such a person.

There are very good reasons why knowledge
or reasonable grounds of belief should in most
cases supply the place of intention. Intention is
purely an operation of the mind and is often diffi-
calt to prove. The act itself generally furnishes
the evidence of intentien, for it is a self-evident
proposition that every man is supposed to intend
the natural consequences of his own act. What
is the natural consequence of an act depends in
some cases on knowledge and in others on mere
belief both based on past experience. . Where by

personal experience you fied that an act invariably -

leads to a particular consequence it is a matter of

knowledge, but in many matters we have no per- -

“ sonal experience but have to rely on the know-
ledge or experience of others, In cases of personal

knowledge, the degree of certainty is much greater

than where we act upon the experience or know-

ledge of other& In such c,ae.s We qéj; on. Imere.
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belief. - There are also cases in which a particular
act invariably leads to a particular conse-
quence and cases where a consequence generally

follows but _' not invariably. Thus, inferences are
- sometimes based on certainty and sometimes on

different- degrees of probability. Where ‘an in-
ference is more or less certain it is knowledge,
where it is only probable it is belief. ' In many
cases a reasonable’ ground of belief is for all
practical purposes as good as knowledge.

There are also cases where a knowledge of conge-
quence insisted upon is in no way inferable from
the act itself, and in those cases knowledge has to
be positively proved and has to be insisted on as
part of the definition. Every same person, for
instance, knows that shooting a man eauses death,
and if a man shoots another, it is presumed that he
intended to kill him. In such cases knowledge of

! consequence is elmugh to prove the intention to
_produce such a consequence, and: the definition is

complete if it makes only the knowledge a. neces-

‘sary ingredient in the crime and omits any

reference to intention.

I have already told you that ° voluntarily * is a
compendious term which covers intention, know-
ledge and reasonable grounds of belief. .

‘Although there is, as I have explained, a dis-
tinction between doing a thing intentionally and
doing it voluntarily, sometimes it is difficuls to dis-
cover the reason for choosing one word rather than
the other, Take, for instance, Sections 184 and 186;
The first makes it penal for any one to intentionally
obstruet the sale of property offered for sale by the

lawful authority of any public servant as such, the

‘Inten:
tionally * and
‘Volunt a ri-
Iyt
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second makes it penal to voluntarily obstruct a
pablic servant in the discharge of his public func-

tions. The only apparent difference is that the

first refers to obstruction o an act and the gecond
to obstruction to an individual. But this i3 only
an apparent difference. ‘Where we speak of ob-

structing a person, we really mean obstruc‘ ing
some act by such a- person '

qunummm——Dwuwﬁsna -

¢ Fraudulently’ and “ dishonestly’ are two
words of most commeon occurtence in the Code.

‘ Dishonestly > has been very clearly defined
mn the Code. ** Whoever does anything with the
intention of causing wrongful gain to one- person
or wrongful loss to another person is said to do
that thing dishonestly ” (Section 24). Wrongiul

gain is defined to be gain by unlawful means of -

property to which the person gaining it is not legally

entitled. Wrongful loss, on the other hand, is loss

by unlawful means of property to whmh ﬁhe per-
son losing it is legally entitled.

Wrongful gain includes wrongful retention as

well as wrongful acquisition and wrongful loss in-
cludes’ wrongfully keeping out any person of any
property as well as wrongfully depnvmg him ‘of 1t
{Section 23).

The word * frandulently * has also been defined,
but the definition is vague and has been a fruitful
source of conflicting decisions. A person iz said
to do a thing fraudulent.ly if he does that thing
with intent to defraud, lmt not otherwise (Sec-

tion 25). The definition or rather the exphnatxon o
__la notl__vefy he]piul. Wjat s an mtentnon bo
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defraud " To défmﬁd is’ o commit iraﬁd. Fraud

has not been defined, and eminent 'Judges have
refused * to commit themselves to any defini-

tion, by reason of the fact that vicious ‘human
ingenuity contrives to give such different com-

plexions to fraud that an exhaustive definition - -

likely to cover all cases has heen considered well
nigh impossible. * Every fraud involves deception
but is every deception a fraud ? It is essential
that in order to amount to legal fraud, besides
deception, there must be an intention to cause
injuty or an infraction of a legal right. Decep-
tion like falsehood is merely a. moral wrong.
The law does mot ordinarily punish a falsehood

unless it is calculated to injure some one else. "Tn-v-

the same way a mere deception is not punishable

unless it has & similar effect. The world, one

might think, would be happier if a.falsehood or. a
deception were made punishable, irrespective of Gon-
sequences, but punishment has not a.lways helped

in hastening the millennium and experience has -

‘shown that it is not always conducive to the well

being of society to create offences of mere moral

wrongs, by which I mean wrongs which do not
tend directly to the injury of others. Take thecase
of a person who brings a present o his wife and
magnifies its value. There is undoubted decep-
tion, but the wife is none the worse for it and is
perhaps happier for' the falsehood, and the act
is not an offence. In the same wa.y you often

“tell a patient, pronounced hopeless by the doctor,
that he is going to recover soon. This is deception” *

-but not fraud. “* An intemt to deceive the public

-OT pa;ticulg.f pq_rs_dqs,’-’ says Sir Fitz ,I_a.i_nea- Sbgphén N
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in his Digest of Grlmma.l Law, “but not to
commit a particular frand or specific wrong nupon

any parbicular person, is not an intent to defraud -

within the meaning of this Article ™ (4.e., Article
384 which defines forgery). So far as I can see
there is no section in the Code which makes a
‘mere act of deception punishable irrespective of an
intention to injure. Although wherever the word
* fraudulently ’ is used in .daﬁn'ing an offence an
intention to cause injury is implied by the word
© itself, the framers of the Code however were not
content to rely on the implication alone and in

many cases they have expressly insisted on the -

presence of an mteahon to cause a particular
Injury as a necessary ingredient of the offence.
For instance, Section 206 which makes fraudulent
removal or doncealment of property an offence
ingists that besides the fraudulent removal, there
must be an intention to prevent the preperty
from being taken in execution of a decree or
other intention of the same nature. Similar
‘intention to injure rights of others will be found
present in the definition of most other offences
concerned “with fraudulent acts, but where
such specific intention does not expressly form
part of the definition, the nature of the act it-
_ Ise'lf 1s such that it has been considered essential as

& matter of public policy to punish it, without -

- reference to any specific intention to. mjure, the
_act Itself bemg of such a character as to give

rise to a violent' presumptmn that smnethang more

than mere deception must have been contem-
- plated. As an ingtapoe you may refer to Seotion

_ __-:%‘kahmmmpumhal*tocmemmﬁm I

College of Surgeons; and then showed it “ta two

IR
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a decree to be passed for a sum not due or for
" a larger sum than is due. = It is clear that anyone

who does such an act not only intends to deceive,
but also contemplates some material injury to
others,” and it is also a part of public policy
not to allow any abuse of the processes of Courts
of Justice. This question has arisen more
pointedly - in connection ‘with the definition of

forgery, and the question hag been asked whether -

fraudulent execution of a document by & person
with the intention of causing it to be believed that
such document was executed by another person who
in fact did not execute it involves necessarily an
intention to cause injury fo some body. Yeu will
observe that the ma.kmg of a false document with
intent to commit fraud amounts to forgery (Sectlon
463). Leaving asi_de'the clumsiness of the defini-
tion and the tautology that is involved in speaking
of fraudulent execution of a decument with intent
to commit fraud, for that is what it comes to
referentially, the__deﬁnition makes no mention of

_any intention to injure, and this is to be read into

the definition by holding that * fraudulently * or
‘ intent to commit fraud ’ includes, besides decep-
tion, an intention to injure. This view is supported
by the fact that in England an intention to injure
is an essential part of forgery which is a common
law offence. For an suthority it would be enough
for me to point out.that it was distinetly laid down
in Reg. vs. Heodgson (D & B 3, 1856). that a person
who forged a diploma of the College of Surgeons

with the object of inducing a belief that the doeu-

ment was genuine and that he was a member of the



Forgery
involves

injury.
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persons with intent to induce that belief in thé_m
did not intend to defraud, though he intended to

deceive, _ The correctness of the decision was not
questioned, and it led to the passing of the Medical

" Act ;Which made the act punishable for the first

time. " Blackstone defined forgery as the fraudulent

~ making or altering of 4 writing to the prejudice of

another's right. In 1865, however, Cockburn (. T,

declared that forgery by universal acceptatlon s

understood to mean ‘the making or altering a
writing s0 as to make the alteration purport to be
the act of some other person which it is not’ (In
re Windsor, 10 Cox C. C. 118). If this was correct
mere _intention to deceive would have sufficed for
a conviction. ‘The definition, as pointed out by
Wharton, wais soon found too scant, and Kelly
C.B., with the concurrence of his colleagnes, laid
down, four years Inter (R. v&. Ritson, L.R., 1 C. C,
200), that the offence consists in the fraudulent.
making of an lnstrument in words purporting to
be what they are not, to the prejudice of another’s
right, thus going back to the definition given by

 Blackstone. 1 may lastly quote the definition in

Stephen’s Pigest ‘which may be taken as crystal-
lising the decisions of the English Courts on the
subject. ‘ Forgery is making s false document

as defined in Article 385 with intent to defraud.” -
The learned author then proceeds to explain what

~fraud means: “ Whenever the words  fraud ’ .

or ‘ intent to defraud * or ‘ fraudulently > oceur in . -

the definition of a crime two elements at least are.
essential to the commission of the erime, namely

- fizst, -deceit or an intention o deceive or in some _
o -;caaes, mre« mmcy : and fcondﬂy, mther actud] -

Wokps o’ DENOTE m BEA. 305

injury or possible 1n]uty or an intent to expose

some person either to actual injury, or to a risk of
‘possible injury, by means of that deceit or secrecy.

A practically conclusive test as to the fra.udu-
lent character of a deception for eriminal purposes
is this: Did the author of the deceit derive any
advantage from it which he could not have had if
the truth had been known % If so, it is bardly

possible that that advantage should not have had

an equlvalent in loss, or risk of loss, to some one
else ; and if so, there was fraud. TIn practice, people

hardly ever intentionally deceive each other in -

matters of business for a purpose which is not

fraudulent.” - Asan illustration the learned author

refers to the: case of Reg. vs.- Hodgson to which
I have already drawn your attention. It is fairly

certain that forgery, as defined in the Code, was

not intended to be different from forgery as = .

understood in England. ~This view of the case:is

 strengtheried by a reference to the illustrations _

under Section 464 where the intention to defrand

. is apparently intended to cover not only an
intention to deceive, but also an intention to catse

injury. Hlustration (a) Tuns as follows

“A has a letter of credit upon "B for Rs.

10,000 written by Z. A in order to de-
fraud B, adds a ecipher to 10, 000, and

makes the sum 1,00,000, intending that

it may be believed by B that Z so wrote the
letter. A has committed forgery.”

If then * fraudulent;ly in Seetlons 463 and 464

includes an intention ‘to injure, you are forced by

the - operatuon oi Sectmn 7 !ao hojd that wherever | .'.\-";-_-:;.1'.
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‘ fraudulently * is used, it not only involves the idea
of deception, but also the idea of injury to others.
This view finds support from the decisions of the

" Indiar High Courts, where it has been held, for

instance, that a person who fabricated a document
merely to obtain payment of money, justly due to
him, which was being illegally withheld, was not
guilty of forgery (Queen-Empress vs. Syed Hussain,

7 All 403). The decision is perbaps open to -
criticism that one may cause injury to another

even if he only wants to get what is his own.
However that need not be considered here. It
may be said that the intention to cause an injury
bemg an essential part of the meaning of the
word ‘fraud,” the distinction between a fraudu-
lent and a dishonest act practically disappears.
But this is not so, and i;here still remains a
clear distinction between the meaning of the two
words. The points of difference between the two
may be stated thus :—

(a) * Fraud’ necessarily involves deception,

* dishonesty * does not. This: is clear
and requires o further explanation.
(b) ‘ Dishonesty * necessarily involves the
idea of injury to property, ‘frand’
covers injury to property as well as
injury of every other kind. Although
* dishonesty ’ includes wrongfal gain as
well as wrongful Joss of property,
there can hardly be a wrongful gain
~without a corresponding loss to some-
body else. The illustrations to Section
. 464 may, st first, create the impres-
- o that the, injuty. invelved in
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forgery is injury to property only, ‘but
this 18 not so. In - Reg. vs, Harris (1

- Moody 393, 1833) it was held to be

forgery to forge an order from a

Magistrate - for the discharge of a

prisoner, and -it ‘has been generally

accepted from the earliest days of

English Common Law that the forgery

of any matter of judicial or executive
record is indictable,

" {¢) A dishonest intention is intention to cause

- loss of specified property, actually be-

longing to a definite individnal, known

or unknown and it must be property

actually belonging to an individual

at the time of the aet described as

dishonest. This is fairly clear from the

words of Section 24. ¢ Fraudulently,” on
the other hand, even where it implies
injury to property, may refer to injury
in respect of unspecified property, to
unknown  and unascertained indivi-
duals.

The observations of Norris and Beverléy JJ. in
Haradhan’s case (19 Cal. 380) that in construing
Sections 24 and 25, Indian Penal Code, the primary
and not the more remote intention must be looked

_at is perhaps ‘correct as regards Section 24, but is

perhaps not correct in their a.pp]jc'ation to Section
25. The  distinetion I have suggested is to a

great extent borne out by the following provision -

of the New. York Code, which lays down that
where an intention to defraud constitutes a part of

o RS L T P
R Sherod el Tl T s

the cnme 1t is not necessary to aver or. to > prove: an_ S
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intent to defraud any particular person. It has,

for instance, been held to be an offence, to forge—

(@) a certificate of character to induce the
Trinity House. to enable a seaman to
act as Master—R. 'vs. Toskack (1 Den.
492, 8. C. 4 Cox 38, 1849).

(0) testimonials whereby the offender ob-
tained an appointment as a Police
Constable—R. vs. Moak (D. and B.
550, 1856). |

(¢) the like with intent to obtain the office
of a Parish School Master—R. vs.

- Sharman (Dears, C.C. 285, 1854).

(d} a certificate that a liberated conviet was
gaining his llvmg honestly, to obtain
an allowance—R. vs. Mitchell, 2 F. &
F., 44, 1860).

With reference to thege cases it may be contended
that they do not show any tendency to prejudice
the right of others. But, as Wharton points out,
in most -cases of forged writs, the officer 1ssuing
the writ, if it were genuine, would be liable for-
migconduct in an action on the case and in cases of
forgery of records, there is usually a party to be
m]ured by the falsification, and that-in any view
the prejudice to others is enongh; even if it be con-

tingent and remote. As regards the case of
forgery of the writ for the discharge of a prisoner,
T would justify it on the ground that it is an injury
to the State. In the other cases an injury to some
one else in respect of property is the ultimate con-
sequence. For instance, obtaining employment or
permission to sit for an examination by means of
forged certificates has. the effect of ‘excluding

.-/._

WORDS TO DENQOTE MENS REEA. 207

others from employment, and, as such, involves
injury to property to the persons so excluded.
The views, I have expressed, are perhaps some-

" what inconsistent with the statement in Stephen’s

Digest that an intent to deceive the public or
particular persons, but not to commit a particular

fraud or specific wrong upen any particular person,
is not an intent to defraud. It is, however, not
clear to what class of cases the Jearned author

refers, The illustrations to Article, 384 of his _

Digest do not make the matter clear.

‘Before leaving this subject I should like fo draw
your attention to a few Indian cases, in which the
meaning of the two terms fr&udulently and

* dishonestly * has been discussed and differentiated.

TIn Lolit Mohan Sen vs. Queen- -Empress (22 Cal,
313) it was contended that a person who had slter-
od certain chalans with the intention of concealing
past acts of fraud and dishonesty could not be
said to have done so dishonestly or fraudulently
within the meaning of Section 464, inasmuch as
there was no intention to cause any . wrongful gain
‘or wrongful loss in future. In overruling this plea
the learned Judges observed : *“ We think the word

Judicisl
decisiong
explmnmg
‘ fraudy-
lently.’

‘ fraudulently > must mean something different
from .* dishonestly.’ Tt must be taken to mean,

as defined in Section 25 of the Code, ‘ with intent

to defraud,” and this was the view taken by the -

Bdmbay High Court in the case of Queen-Empress

Vithal Narain Joshi (13 Bom. 515, note).”
The intention to defraud in the above passage
apparently means an intention to deceive .to
the prejudice of somebody. In support of: this

view the Judges cited the case of QM&?FEmP‘r_ess o
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vs: Sabapat; (11 Mad. 411) and declined to follow
two earlier cases—Empress of India vs. Jévanand
(5 AlL 221) and Queen-Empress vs. - Gerdharilal
(8 All. 653). In a later case Queen-Empress vs.
Abbas Ali (25 Cal 512) s Full Bench of the
Calcutta High Court took the safme view of
the difference between ° fraudulently’ and * dis-
honestly.’ That was a casé where a man hiad
forged a certificate in-order fo qualify himself as'a
candidate for the examination of engine driver
under Act 7 of 1884. The decision of the Full
Bench was that ¢ dishonestly * and © fraudulently ’
do not cover the same ground and that an intention
' to defrand does not necessarily involve deprivation
"of property actual or infended. The learned
Judges supported this view by a reference to Reg.
vs. Toshack (4 Cox 38) and overruled Queen-
Empress vs. Haradhan (19.Cal 330).  Inthe latter
case Norris and Beverley JJ. had held that the
fabrication of a false certificate in order to get
permission to sit for an examination was not
frandulent. This is in conflict with the English cases
I have cited and the distinction T have tried to draw
between fraudulent and dishonest acts. Abbas Ali’s
¢ase has subsequently been followed in Kedar Nath
Chatterji vs. King-Emperor (5 C. W. N. 897).
“What constitutes an intention to defraud was
discussed in Babu Bay vs. The Emperor (9 C. W. N.
807). In this case the Collector was withholding
payment of money which Babu Ray was entitled
to draw and was subsequently induced to make
the payment on the basis of false receipts alleged
to have been mgnedby two others on whose

gratise the Colluotor was dnyeoessarily. insisting,
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* apparently under a wrong view of the law. It was

held that the trick by which the Collector was
induced to deliver up property which he was er-

roneously retaining, did not constitute fraud, and -

was, therefore, not an offence under Section 415 of
the Code. Reference was made to the case. of Rey.
vs. Duthibeva (2 B. L. R., Cr. 1, 25) where one
Kumari after having executed a conveyance had

sent amother. person to register the document by

personating her. - Tt was held that there had been

no offence under Section 415 of the Code, as the .

false personation did not  disclose an intenfion

either to defraud or to cause. injury to anyone..

In the first of these cazes there is also referenceto
a Madras case (Reg. vs. Longhurst) which however
was decided before the Penal Code came into force.
and is not therefore a direct authority on the ques-
tion. In this- case a person was indicted for
obtaining a carriage from the prosecutor by a false

pretence. The defence was that the prosecutor

owed him money a.n_d he-got the carriage in order
to compel payment. In charging the jury for an

‘acquittal Bittleston J. said : < Il you think the

acoused did not obtain the carriage with - the

intention. of keeping it, but of putting a screw -

upon the prosecutor then I think he is not guilty
of the offence.” These cases, specially the first
two, leave the law In a very unsatisfactory condi-

. fion although regarding the particular question

arising in the second case the defect has been

- remedied - by legislation (Section 82 _of the

Registration Act). _

I now tumn to éogue of . the more im__portant. J‘udic-h-l .

cases in which the meaning of the word ‘dishonest-

iy’ bas been disoussed. -

decisions
explaining -

:dighorest; - -

L U
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In the case of Emperor vs. Nabi Bukhsh (25 Cal.
416) where the accused had removed his master’s
box to & cowshed and kept it concealed there in
order, as he said, o give a lesson to his master, it

was held that thig did not amount to wrongful loss,
~ “ Of course,” said the Judges, ’ ‘when the owner is

kept out of possession with the object of depriving

him of the benefit arising from the possession even
temporarily, the case will come within the defini-
tion. But where the owner is kept out of posses-
sion temporarily, not with any such intention, but
only with the object of causing him trouble, in the
sense of mere mental anxiety, and with the ulti-
mate intention of restoring the thm,g o him without
exacting or expecting any recompense, it is difficult
to say that the detention amounts to causing
wrongful loss in any sense. In the case of Prasanna
Kumar Patra vs. Udaysant (22 Cal. 660) it was held
that gaining possession of property for a temporary
purpose by & creditor in order to coerce the debtor
to pay his debt was not taking dishonestly. The
cases for and against this view will be found fully
discussed in the judgment of the learned Judges
(Petheram C.J. and Beverley -J.} which show
considerable  divergence in  the decisions _ of
the various Courts in India. This case came up
for discussion in the case of Sree Churn Changa
(22 Cal. 1017), and was overruled. Reliance was

placed - on the words of Section 23 and the

learned Judges quoted with approval the fo]}owmg
passage in Mayne’s Penal Code:—.

t¢ Tt is sufficient to show. an intention to take'

dlshmatly the pmperty out of _;u_zy persons

R |
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- taoved for that purpose. If the dishonest intén'-

tion, the absence of comsent, and the moving;

are ' established, the offence” will be comple‘lie'-

however temporary may have been the proposed

* retention.” '
-You will observe that a mere intention to de-

frand without any intention to cause wrongful
gain to oné person or wrongful logs to another is
sufficient for offences under Sections 208, 207, 208,
210, 239, 240, 242, 243, 250, 251, 252,253,261 ,262,
963, 264, 265, 482 and 488, but the latter intention
is essential to constitute the offence of theft,

extortion, criminal misappropriation, criminal

breach of trust, receiving stolen property and other
similar offences, and either intention would suffice

to constitute offences under Sectmns 209, .Aﬁ 247 .-

415, 421, 422,423, 424 and 477. An exammatlon
of these sections would further e]ucldate the dlﬁer-
ence between the. two terms ’

GOBRUPTLY—MAIJGNANTL&'—"WANTONLY
‘ Corruptly occurs 1n Sectlons 219 and 220 onjv

‘and requires no explanation.

‘ Malignantly > oceurs only in Sections 153 and
270. It is synonymous with ‘ maliciously * which
oceurs in Sections 219, 220 and 270. A thing is done
maliciously if it is done wickedly, or in a depraved,.
perverse or malignant spirit or in a spirit regai‘dleés
ot social duty and deliberately bent on mischief.
Any formed design of doing mischief may be called
malice. This is the explanation given of the word

" by Rﬁsse]]. Sir Fitz James Stephen calls it a

vague general ferm introduced into the law without
much. perception of ifs- vagneness and gradually

B

Cortu pt_.ly.

Maligndn tly.



Wantﬂnly.

Rashly,

Negligently.

412 WORDS To DENOTE MENS L‘EA

reduced to a greater. or less degree of certamty m-
reference to particular offences by a series of

judicial deeisions, The judicial - decisions are,
however, wanting in Indis as the 'word is mot
used more than about three times in the Code.

‘Malice’ in its ordinaty non-techmical sense
means any wicked or mischievous intention of
the mind, a depraved inclination to mischief, a-

wanton disregard of the rights or safety of others.
In the absence of any definition we may take it

that-the word has been used in its plain dictionary . .
meamng The word is apparently very compre--

hensive in its nature and Would. eover all chked
mischievous or perverse acts. :
‘ Wantonly ’ ocours in Section 153 and means

doing a thing reckiesaly, that is, without regard t0'

consequences.

RAsHLY—NEGLIGENTLY. -

The words ‘rashly’ and °negligently ’ have
not been explained in the Code. They are used
in the definition of offences not to denote a
positive evil intent, but to denote that want of
care with which reasonable people are expected to

“ac¢t and the wani of which is considered culpable.

These words were explained by Mr. Justice Holway

in the case of Nidamarti Nagabhushanam'
{7 Mad. H. C. R. 119) and was quoted with
~approval in the case of Empress vs. Kitabdi
 Mandal (I. T.. R., 4 Cal. 764). Mz, Justice Holway' _
gays: Culpable rashness is acting with ‘l;he eonscl—_ o

vusness that mischievous and illegal consequences

. may follow but with the hope that they will
- not, amd diten with the behef tﬁt the actor '

g
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has taken sufficient precautlons to prevenl; thelr
happening.

. “The nnputablhty anse& from. acting de8plte of

the consciousness.

“ Cuipable ne_ghgence is actmg without the
consciousness- that illegal ‘or mischievous effects
will follow, but in circumstances which show that
the actor has not exercised the eaution ihcumbent
on him, and that if he had, he Wouid have had the
consclon sness,

“ The imputability arises from the neglec_t ofl

the civic duty of eircumspection, :

“It is manifest that personal m]'ury, con-
sciously and intentionally caused, cannot fall within
either of these categories, which are wholly in

applicable to the case of an act or series of acts,

themselves intended, which are the producers of
death.”

The English law on. the smb;ect' of culpable
negligence is thus stated in Stephen 8 Dlgest of

- Criminal Law, Art 232 :—

“ Everyone upon whom the law imposes any

_ .duty, or who has by contract or by any wrongful

act taken upon himself any duty, tending to the
preservation of life, and who neglects to perform

that. duty, and thereby causes the death of any
' person, commits the same offence as if he had caused

the same effect: by an act done in the state of mind,
as to intent or otherwise, which accompanied the
neglect of duty :

- “ Provided, that no one is deemed to have com-

mitted a crime only because he has caused the death
-of or bodily injury to another by negligence which - S
. ia_n_pt culpable, What amount of negligence can. )

T
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be called culpable is a guestion of degree for the
jury, depending on the circumstances of each parti-

cular case. An intentional omission to discharge -

legal duty always constitutes culpable negligence.
“ Provided also that no one is deemed to have
committed a crime by reason of the negligence of
any servant or agent employed by him.
*“ Provided also that it must be shown that
death not only follows but is also ca.used by the
neglect of duty:”

The following illustrations given by the same
learned author based on the decisions of English
Courts will help to elucidate the statement of law
quoted -aboye :—

L (1) Tt isd sduty, by contract, as the banks— |

man of a colliery shaft, to put a stage
on the mouth of the shaft in order to
prevent loaded trucks from falling down
it. - A omits to do so, either carelessly.

or intentionally. A truck falls down-

the shaft and kills B. 4 is in the
' same position as-if he had pushed the
~ truck down the shaft carelessly or
mtentmnally

“ (2) 4, acting as a surgeon, physmlan, or

midwife, causes the death of a patient .

by improper treatment, arising from
ignorance or inmattention. A4 is not
criminally responsible, unless his ignor-
ance, or inattention,- or rashness is of

. _such a nature that the jury regard it
88 mlpable under all t.he clmumstances
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whether 4 is or is not a properly quali-
fied ‘practitioner.”. -

* The expresmon * gross negligence * has not been
used in the Code.” It, however, makes no difference

‘Gross’ I

negligence,

for, as has been observed by an eminent Judge, it .

is the same thing as negligence with the addition
of a vituperative epithet. Rash and negligent
acts have been made penal where they affect the

any person by water in a vessel (Section 282),
pegligent conduct with respect to—
(a) poisonous substances, Section 284, .

“safety of the public such as rash driving or riding -
~on a public way (Section 279), rash navigation of
~ vessels {Section 280), neghgently conveying for hire

(b) fireorany combustiblematter, Section 285,

(¢) any .explosive substance, Section 286,
(d) machinery, Section 287,
(¢) animals, Section 289,

- and generally rash and negligent acts ‘endangering -
" life or personal safety of others. It has also been

made penal by rash or negligent act to cause hurt

-~ (Section 337), to cause grevious hurt‘. (Section 333) )

to causq, dea.th: (Section 304A).

HEEDLESSLY.

* Heedlessly ’ has not. been used in the Code,

but has nearly the same meaning. It means the
doing of a thing without due regard to consequences,

Heedlessly,



