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PART THREE: SEARCH WARRANT PROVISIONS UNDER THE NARCOTIC
CONTROL ACT AND THE FQOD AND DRUGS ACT

I. THE CONTEXT OF SEARCH WARRANTS

Subsection 10(2) of the Narcotic Control Act
provides:

(2) A justice who is satisfied by information
upon oath that there are reasonable grounds for
believing that there is a narcotic, by means of or

~in respect of which an offence under this Act has
been committed, in any dwelling~house may issuve a
warrant under his hand authorizing a peace officer
named therein at any time to enter the dwelling-
house and search for narcotics.257

Subgsection 37(2) of the Food and Drugs Act reads:

{(2) A justice who is satisfied by information
upon oath that there are reasonable grounds for
believing that there is a controlled drug, by means
of or in respect of which an offence under this
Part has been committed, in any dwelling-house may
issue a warrant under his hand authorizing a peace
officer named therein at any time to enter _the
dwelling-house and search for controlled drugs,

Section 45 of the latter statute applies the pro-
visions of section 37 mutatis mutandis to situations
involving "restricted" drugs. Thus, it may be perceived
that the issuance of search warrants for narcotics, con-
trolled drugs and restricted drugs is governed by a set
of statutory provisions identical except in the specifi-
cation of the type of contraband involved,

Before discussing the body of caselaw dealing with
these provisioms, it is useful to visualize the issuance
of a search warrant within the framework of search powers
generally pertaining to drug legislation, This framework
is outlined in subsection 10(1) of the Narcotic Control
Act (and replicated in subsection 37(1) of the Food and
Drugs Act) as follows:
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A peace officer may, at any time,

(a} without a warrant enter and search any place
other than a dwelling-house, and under the
authority of a writ of assistance or a warrant
tssued under this section, enter and search any
dwelling-house in which he reasonably believes
there is a narcotic by means of or in respect of
which an offence under this Act has been committed;

(b)  search any person found in such place; and

(c) seize and take away any narcotic found in
such place, any thing in such place in which he
reasonably suspects a narcotic is contained or con-
cealed, or any other thing by means of or in
respect of which he reasonably believes an offence
under this Act has been committed or that may be
evidence of the commission of such an offence.

Two significant preliminary points emerge from a
reading of this subsection. Firstly, in the case of
authority to search a dwelling-house, the warrant is only
an alternative to the writ of assistance, which confers
upon its holder a general power to engage in particular
searches without prior judicial clearance. Indeed, since
under subsections 10(3) and 37(3) the issuance of a writ
is mandatory upon application by the Minister of National
Health and Welfare {(whose responsibility in this regard
has now been passed to the Attorney Gemeral of Canada by
Order-in-Council)239 it may be said that the power of
search under a writ of assistance 1s unfettered by any
meaningful judicial scrutinization at any stage, a state
of affairs which prompted the critical comments of
Collier J. in Re Writs of Assistance.260 gecondly, it is
to be noted that neither a warrant nor a writ of assist-
ance 1s necessary when the place to be searched is not a
dwelling-house.

It may thus be seen that the standards developed
for search warrant issuance can only be of limited impact
when viewed in the context of narcotic and drug searches
as a whole, This does not mean, however, that the
justice's supervisory function in the issuance process
loses its importance. On the contrary, the justice plays
perhaps an even more critical role in the area of nar-
cotic and drug warrants than in the area of search war-
rants generally. This is because the course of quashing
a warrant after its execution is likely to be of limited
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usefulness to a person from whose dwelling-house unlawful
narcotics or drugs have been seized, Whatever the
discretion of a reviewing court may be after BergeronZ6l
to order unlawfully seized goods returned to their owner,
it seems unlikely that such an order would ever be made
in the instance of narcotics or drugs seized. Thus, the
onus of ensuring that narcotics or drugs are not seized
and retained by the police under an unlawful warrant
falls squarely upon the shoulders of the issuing justice.

As 1in the instances of other warrants studied in
this manual, the issuance of search warrants for nar-
cotics or drugs may be perceived to involve three stages:

(1) the conferment of jurisdiction upon the
justice by an information upon oath;

(2) the decision of the justice, after being sat-
isfied as to his jurisdiction to exercise his
discretion and grant the warrant;

(3) the issuance of the warrant for the search
which the justice has decided to authorize,

The following analysis is necessarily somewhat sketchy.
Because of the limited usefulness of gquashing a search
warrant, there 1is, in fact, little caselaw which has
actually reviewed this process.

I1. THE INFORMATION UPON OATH: DOES IT VALIDLY CONFER
JURISDICTION ON THE JUSTICE?

Like subsection 443(1), both subsection 10{(2) of
the Narcotic Control Act and subsection 37(2) of the Food
and Drugs Act require that "information upon oath™ be
placed before the justice in order to invoke his juris-
diction to issue the desired warrant. However,unlike
both section 443, which prescribes the mandatory use of
Form 1, and subsection 181(1), which specifically alludes
to a "report in writing", the corresponding narcotic and
drug provisions do not allude to a specific documentary
form. Consequently, special problems arise in connection
with the prerequisites to issuance of narcotics and drugs
warrants.
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A. FORMAL REQUIREMENTS

(1) Is an Oral Information Sufficient?

In Gampbell wv. Clough, McQuaid J., discussing
subsection 10(2) of the Narcotic Control Act commented:

This section prescribes no special form, and merely
provides that the justice be satisfied on oath of
grounds. Conceivably, the justice could be sat-
isfied by wviva voce evidence, that there is
believed to be a narcotic in a dwelling house,
contrary to the Act.262

Similarly, in Drug Offences in Canada, MacFarlane contem—
plates the possibility that wviva voce testimony could

suffice, although recognizing that "in most cases it
would seem preferable to reduce the application to
writing'".263

It is suggested that the possibility that a search
warrant might be issued on the basis of an oral infor-
mation is a worrisome one. There is at present no pro-
vigsion for the transcribing of an oral application for a
search warrant; in the absence of a documentary record of
the presentation under oath, the effective power of a
superior court to review the justice's determination of
his jurisdiction would be severely impaired. However, it
is arguable that the comments in favour of oral infor-
mations run counter to the decision of the Ontario Court
of Appeal in Goodbaum, supra. Writing for the Court,
Brocke J.A. commented:

Proper forms should be carefully drawn and provided
for the assistance of Justices cof the Peace who may
have to act under the provisions of statutes which
provide extraordinary powers of search, seizure and
forfeiture, to assure that in determining whether a
warrant should issue safeguards set forth in the
statute are first carefully considered.

The observation was made in the context of criti-
cizing the adaptation of Form 5 under the Criminal Code
to suit the purposes of a warrant to search for nar-
cotics, but the assertion of the need for proper form
basically assumes the desirability of formal presenta-
tion. A more explicit stand in favour of written infor-
mations was adopted im Regina v. Lauzon, an Ontario
Provincial Court decision, 1n which a massive array of
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authority on subsection 443(1) was applied to the
issuance of a warrant to search for narcotics and
drugs.265

(2) Requirements of a Written Information

Assuming that the information before the justice is
a written one, what formal standards must it satisfy? As
has been mentioned, no specific ferm is prescribed by the
relevant provisions; until recently, a generally accepted
course of procedure was to modify Foerm 1 of the Criminal
Code, the information for a search warrant under
subsection 443(1).266 1In Campbell, it was held that this
practice was permissible, McQuaid J. stating:

The fact that Form 1, intended to be used under
Section 443, was used in this case is, I think,
immaterial, provided that it does, as I think it
does, meet the requirements of Section 10(2). The
Narcotic Control  Act itself prescribes no
particular forms.<P/

The use of Form 1, without modification, of course will
produce certain formal irregularities, 1In lauzom, for
example, the words "building receptacle or place"
appeared in the information despite the fact that
narcotic and drug search warrant provisioms only cover
dwelling—~houses. However, the Court was willing to
regard the words as mere surplussage since both Acts

allowed places other than dwelling-houses to be searched
without a warrant.268

While the practice of modifying Form 1 may still be
permissible, however, judicial disapproval of it was
¢learly enunciated in Goodbaum. “"There 1is an obvious
danger in attempting to improvise documents such as
warrants", Brooke J.A. stated, 'where the duties of
police officers and the rights of citizens are at
stake™, 269 MacFarlane comments that as a result of
Goodbaum, precedent forms for narcotic and drug searches
have been brought into use.270 The Frecedent form for an
information is outlined as follows:2/l
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Narcotic Control Act, Section 10.(1)
Section 10.(2)

INFORMATION TO OBTAIN SEARCH WARRANT

CANADA

PROVINCE OF

COUNTY [or
DI1sTRICT]

INFORMATION of ... .

(Name of Peace Offcer(s))
Peace Officer (3) in the said Provinee of

The informant says that (s)he has reasonable grounds for believing
and does believe that there is in a certain dwelling-house, namely the
dwelling-house

of

(Owner or Oceupant of Dwelling-House)

. (Address or Location of Dwelling-Housa)
in the said

Judicial District

a narcotie, to wit, .. ... TS
(Deseribe nareotic to be nearched for)

by meana of or in respect of which an offence under The Narcotic
Control Act has been committed, namely the offence of

{Degeribe offence in respect of which search is to be made)

and that his grounds for so believing are that [state grounds of belicf|

WHEREFORE the informant prays that a search warrant may be
granted to search the said dwelling-house for the said narcotic.

~ SWORN BEFORE ME at ... .

in the Province of ,this ...
dayof ... Y9

A Provincial Judge, Magistrateora Justiee ... ... -
of the Peace in and for the Provinece of Informant



B. SUBSTANTIVE REQUIREMENTS

Like subsection 443(1}, the narcotic and drug war-
rant provisions envisage an information upon oath speci-
fying three elements:; an offence, a set of items to be
seized, and a location to be searched. The definitions
of these elements, however, are somewhat narrower than
those in the general warrant provisions. The location to
be searched must be a dwelling-house, the offence must be
contrary to the Act invoked, and the items must fall
within the ambit of '"narcotic", 'controlled drug", or
"restricted drug", as the case may be.

The relationship of the statute invoked to the
items to be seized has attracted attention in the case-
law. 1In effect, the caselaw has insisted on keeping the
Narcotic Control Act and the Food and Drugs Act discrete;
one cannot apply for a warrant under one to search for a
substance prohibited under the other. In Re Regina and
Kellet, it was held that a warrant could not issue under
the Narcotic Control Act to search for "drugs".272 1n
Lauzon, it was found that an information and warrant

naming ‘''marcotics and/or illegal drugs" relating to
offences against both Acts as the objects of search were
invalid. Sharpe Prov.Ct.J. held that while a justice

could issue search warrants under each Act separately, he
could not combine in one warrant searches authorized
under, the two statutes, Moreover, the Court found that
the simple designation of "illegal drugs" could not
invoke the warrant provisions of the Food and Drug Acts;
rather these provisions contemplated informations specif-
ically describing ‘"controlled drugs" or 'restricted
drugs".273

There is a dearth of authority on the standards of
particularity governing the description of the essential
elements of both informations and warrants. In Lauzon,
the Court turned to leading authorities on subsection
443(1) for guidance in this respect, citing decisions
such as Frain,274 Shumiatcher,275 and La Vesgue.276 It
suggested that this reference to the general caselaw is
sound. Similar considerations are present in the context
of pnarcotics and drug warrants as in the general context:
the need to apprise persons concerned of the alleged

offence to which the search relates, the dangers of
delegating decisions as to the scope of search to the

executor of the warrant, the countervailing desirability
of affording the police reasonable latitude in descrip-
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tion, the basic necessity of giving the justice suffi-
cient detail to enable him to act judicially.

The Lauzon case dealt directly with each of the
three elements in turn. Firstly, the general description
of the offence as '"against the Narcotic Comtrol Act
and/or Food and Drugs Act" was held to be insufficiently
particular, as in order to enable the justice to act
judicially, the actual offence had to be described,277
Secondly, it was held that the narcotic itself, in the
case of an alleged offence against the Narcotic Control
Act, would have tc¢ be identified, in order for the
Justice to determine whether it was in fact a narcotic
included in the schedule to the Act and hence illegal.Z?
Finally, it was found that the description of the
location to be searched as merely a street address was
not as precise as it might have been, since the person
sugpected of 1illegal activity occupied only the tep
portion of the house; however, the Court found that this
deficiency did not invalidate the information.?’

c. THE DISCLOSURE OF '"REASONABLE GROUND TQ BELIEVE"

The search warrant provisions for narcotics and
drugs contemplate only one basis upon which a warrant may
be issued: that the prohibited narcotic or drug, by
means of which a defined offence has been committed, is
in a dwelling-house, As was pointed out in Goodbaum,
section 10 of the Narcotic Contrel Act contains no pro-
vigion authorizing the issuance of a warrant to search
for anything in respect of the intended commisgion of an
offence.280 It might be commented, though, that this
distinction, practically speaking, is probably not a very
significant one. 1In the instance of either narcotics or
restricted drugs, mere possession of which constitutes an
offence (section 3 of the Narcotic Contrel Aet, section
41 of the Food and Drugs Act), a search warrant would be
justified by reasonable grounds simply supporting the
possession of the prohibited substance in the place to be
searched. In the case of controlled drugs, possession is
only unlawful if for the purposes of trafficking (s. 34
of the Food and Drugs Act); essentially this means that
in addition to establishing the existence of the
prohibited substance in the premises, the grounds for
belief would have to indicate the unlawful purpose of the
possession, in effect bringing the intended commission of
the offence of trafficking into consideration,
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Unlike subsection 443(1), the mnarcotic and drug
provisions do not allow the issuance of a search warrant
for anything of evidentiary value. Rather, in order to
justify the issuance of the warrant, there must be rea-
sonable grounds to believe that the prohibited substance
is itself in the specified location. This does not pre-
clude the executor, once armed with the warrant, from
seizing other evidence on the searched premises, however;
paragraphs 10(1){c) of the Narcotic Control Act and
37(1)}(c) of the Food and Drugs Act explicitly countenance
the seizure of such evidence. The reasonable belief in
the presence of the narcotic or drug, in other words,
must be demonstrated to the justice to get the officer
past the front door of the house; once inside, it is the
officer's own reasonable belief alone which determines
whether an evidentiary connection exists to justify
seizure. The sufficiency of the evidentiary connection
only becomes reviewable by a judicial authority upon the
making of a restoration application under subsection
10{(5} or subsection 37(5) as the case may be. (It is
interesting to mnote that the reviewing magistrate's
standard, like that of a justice under subsection 443(1)
is that of relevance: Burgess v. the Queen.Z281)

In Campbell, the Court appeared to sanction the
practice of oral disclosure of the reasonable ground for
belief, mnotwithstanding the fact that the informaticn
itself was a writtem one. In that case, the police
officer had merely stated that "there are reasonable and
probable grounds to believe that mnarcotics are being
kept"; on an attached sheet the justice had written a
summary of the officer’s reason for belief. McQuaid J.
stated:

I conclude also that Ms. Clough quite properly
pressed the Coustable for his reasonable and prob-
able grounds for requesting the search warrant, and
took the added precaution of making a note of such
either directly on the Information or on a sheet
attached hereto. In this respect, I am of the
opinion that she not only acted prudently, but also
judicially as she is required to deo.

If this practice is indeed proper, the disclosure
of reasonable grounds under the narcotics and drugs war-
rant provisions is governed by rules similar to those
pertaining to subsection 181(1) of the Code: the grounds
need not be specified in writing, but ought to be
inquired into by the justice granting the warrant. In
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Foster, this was identified as a necessary step in the
exercise of the Jjustice's judicial discretion.
However, it is clear from a reading of the narcotics and
drugs warrant provisions that the matter is not a discre-
tionary one. Rather, the wording of these provisions in
this regard corresponds to that of subsection 443(1).
The ascertainment of reasonable grounds for belief is
jurisdictional; if such grounds are not disclesed by the
information upon oath, the justice is not furnished with
a proper basis upon which he may be "satisfied".

The Campbell decision does not clearly purport to
classify reasonable grounds as a discretionary matter.
Logically, the justice, in orally examining the inform-
ant, could still be determining his jurisdiction. As a
practical matter, though, the identification im sub-
sequent proceedings of the grounds sworn to by the
officer is rendered uncertain if Campbell is correct.
While notetaking by the justice was of some assistance to
the reviewing Court, it is important to realize that the
justice did not attest to the actual swearing of the
described grounds of belief by the officer, Yet if the
officer did not disclose the reasonable grounds under
oath, it is apparent under the narcotics and drugs pro-
vigions that the justice ought not to have taken account
of them.

It is suggested that the preferable analysis to
that of the Court in Campbell is that adopted in Lauzon.
Citing an array of authorities on subsection 443(1)
including Worrall284 and Kehr,285 Sharpe Prov.Ct.J.
stated:

In the long line of reported decisions dealing with
this aspect, it seems to be well established that
the justice is acting in a judicial capacity and he
must be satisfied not only that there is a rea-—
sonable belief but the grounds of this belief wmust
be before him and therefore should be expressed in
the information sworn before him.

III. JUDICIAL DISCRETICN: SHOULD THE JUSTICE ISSUE THE
WARRANT ONCE IT IS ©ESTABLISHED THAT HE HAS
JURISDICTION?

Both subsection 10(2) of the Narcotic Control Act
and subsection 37(2} of the Food and Drugs Act specify

that a justice "may" issue a warrant when presented with
the requisite information upon oath. As was argued in
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the earlier discussion of subsection 443(1) warrants,
this reposes a discretion in the justice to refuse to
issue the warrant, even if his jurisdiction to do so is
established,.287 The factors relevant to the exercise of
this discretion, of course, depend upon the nature of the
jurisdictional tests which the information upon oath must
meet. If, as has been suggested, the information must
conform to standards similar to those established under
subsection 443(1), then it follows that the factors left
for the justice in the exercise of his discretion are
similarly limited,

Iv. THE SEARCH WARRANT ISSUED: ARE ITS CONTENTS
LEGALLY SUFFICIENT?

A, FORMAL REQUIREMENTS

There is no form of warrant referred to in any of
the relevant narcotics or drugs provisions, Conse-
quently, as was the case with informations, search war-
rants issued for narcotics and drugs have often been on
the documentary form appropriate to subsection 443(1) of
the Criminal Code, Form 3. However, while the Courts
have been somewhat tolerant towards this practice in the
instance of informations, they have adopted a stricter
position in regard to warrants. Primarily, the Courts
have asked whether or not the warrant has been truly
igssued pursuant to the relevant narcotics or drugs pro-
vision or whether its form establishes that it was actu-
ally issued, incorrectly, under the Code, As a related
matter, the Courts have invalidated searches carried out
by officers covered only by a general designation in the
warrant, as permitted by subsection 443(1), and not spe-
cifically named, as required by the narcoties and drugs
provisions.

(1) What Statute Has Been Invoked?

The leading case on point is Goodbaum, in which
Brooke J.A. stated:

Section 10 of the Narcotic Control Act is a code
for search, seizure and forfeiture for the purposes
of those who enforce the provisions of the Act, and
of significance, it protects the citizen by limit-
ing the use of those powers to those peace officers
named therein. In my opinion, a warrant for the
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purpose of search and seizure of narcotics can only
be issued uunder the provisions of the Narcotic
Control Act and the warrant in 1issue here is
invalid,

Brocke J.A. did not elaborate upon why the warrant in
question was not issued under the provisions of the
Narcotic Control Act. The warrant appears to have been
an adapted copy of Form 5, and argument in the case
proceeded upon the question of whether subsection 443(1)
could be properly invoked to search for narcotics,

Goodbaum was followed in Campbell, where it was
simply observed that the warrant was in Form 5. McQuaid
J. observed:

Here, the intent was to seek a warrant under
Section 10(2) of the Narcotic Control Act which
contains within its own framework the appropriate
procedure. What was, in fact, done was to secure a
warrant under Section 443 of the Code, the
application of which is restricted to offences
"under this Act",289
A similar conclusion was reached in Lauzon, in which "a
badly amended Form 5 search warrant” was before the
Court. Sharpe, Prov.Ct.J. commented that "it may be
impossible to amend a (Criminal Code search warrant to
comply with the search provizions of the Narcotic Control

Act™.290  There has, in fact, been no reported decision
in which such an amendment has been found to be
successful. It 1s suggested that the strict attitude of
the courts indicateg that in order to effect such an
amendment, appropriate revisions would have to be made to
the document such as {1) the alteration of the notation
of form number and statutory authority, amd (2) a
modification of the direction in the heading from the
general one permitted by subsection 443(1) to one naming
a group of specifically identified officers, as 1is
required by the narcotics and drugs provisions.

The labour of altering Form 5 is no longer

necessary, however, The following precedent form,
developed for general use, is get out in MacFarlane:22!
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Narecotic Control Act, Section 10.(1)
Section 10.(2)

WARRANT TO SEARCH

N PO e
(Name of Peace Officer(s)’
CANADA Peace Officer (8) in the said Province of
PROVINCE OF
CouNTyY for WHEREAS it appears on the oath of
D1sTRICT]

that there are reasonable grounds for believing there is a narcotie,
to wit,

which is being sought as evidence by means of or In respect of which
an offence under The Narcotic Control Act has been committed, to wit,

in the dwelling-house of ... ... . .,
at

THIS 18, THEREFORE, to authorize and require you, between the hours
Of e

to enter into the said dwelling-house to search for the said narcotic.
DATED at ..o, e s s s s
in the Province of Sthis ... ... day
OF e 19

A Provincial Judge, Magistrate or a Justice
of the Peace in and for the Province of

(2) The Executors of the Warrant

The wording of the narcotics and drugs provisions
is stricter than both subsections 443(1) and 181(l), as
far as the designation of exccutors 1s concerned. Where
the general provision wmentions "a person named therein”
or a “"peace officer”, and the special provision specifies
"a peace officer”, both the narcotics and drugs pro—
vigsions limit execution to "a peace officer named
therein”.
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This distinction has not escaped the attention of
the Courts. 1In Goodbaum, the warrant was directed ''to

the peace officers in the Municipality of Metropolitan
Toronte and in the Judicial Distriect of York and in the

Province of Ontario"., Brooke J,A., held that even if the
warrant was purportedly issued pursuant to section 10 of
the Narcotic Control Act it was totally defective "as it
was not issued to a peace officer named therein." His
Lordship went on to observe,

I agree with the submission of Crown counsel that
s. 26(7) of the Interpretation Act provides that
"words in the singular include the plural, and
words in the plural include the singular” might be
applied so that a warrant can be issued to more
than one peace officer. However, I do not agree
with his submission that this is broad enough for
the warrant to be issued to "all members of the
drug squad or all members of the Metropolitan
Toronto police force". In my view, its application
is limited to the extent that the warrant may be
issued to more than one peace officer named in the
warrant .292

Similarly in Campbell, the direction of the warrant to
"the peace officers in the said county of Queens" was
held to be unlawful., "“What is clearly contemplated”,
stated McQuaid J. was "that the warrant be directed to
one or more certain and particularly identified police
officers,.,"293

B. SUBSTANTIVE REQUIREMENTS

It would appear that, as in the case of subsection
443(1), the standards applicable to the descriptions of
the offence, items to be seized and location to be
searched are common to the information and the warrant,
In Lauzon, in discussing the failure of the warrant to
describe an offence adequately, the Court cited the same
general caselaw it had applied in invalidating the infor-
mation.29% A consideration particular to the narcotics
and drugs warrants, on the other hand, is the need for
correctly identifying the prohibited substance and
authorizing the search for it under the appropriate
statute, as discussed earlier in the context of
informations.
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C. SEVERABILITY

There is no reason why the general rule permitting
severance of an offending part of a search warrant ought
not to be applicable to narcotics and drugs warrants. 95
As a practical matter, however, severance is likely to
make little difference to the scope of search. Under
paragraph 10(1)(c) of the Narcotic Control Act, (dupli-
cated mutatis mutandis in paragraph 37(1)(c) of the Food
and Drugs Act) an officer armed with a warrant is
permitted to:

...seize and take away any narcotic found in such
place, any thing in such place in which he reason-
ably suspects a narcotic is contained or concealed,
or any other thing by means of or in respect of
which he reasonably believes an offence under this
Act has been committed or that may be evidence of
the commission of such an offence.

Thus, even if an item were excised from the warrant, so
long as a warrant itself in some form were issued, the
officer executing it would be able to seize the item, so
long as it fell within the wide ambit of paragraph
10(1)(c).
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