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BIOGRAPHICAL ROTE

I was called to the bar in Saskatchewan in 1982 and
worked there as a lawyer for eight years, speclalizing in
criminal, family and Charter work. In 1991, I entered the
U.B.C. LL.M. program and through 1t have foliowed my interest
in criminal law and its role in society. My master's thesis
is on the public debate that occurred around Bill C-49 and
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the National Action Committee on the Status of Women con
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roles In development of a Charter case for egual treatment of
female offenders in Saskatchewan and with LEAF Saskatchewan's
steering and legal committees. As a result of my work with
LEAF, EFRY and NAC, I have had the opportunity to particlpate
In several national conferences in which women have
considered the relationship between ourselves and the
criminal law.
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1. INTRODUCTION

This brief is an invitation to reflect on the values
and assumptions underlving the momentum toward
recodification of the Criminal Code. It should not be
assumed that recodification is a cost-free exercise in the
pursuit of uncontroversial values such as consistency and
accessibility. To attempt to capture the aeneral
principles of criminal law in a code without serious
reflection on (a} the social goals of criminal law, and
(b} whose intereats are being served and who will pay the
price, is dangerous. It risks the entrenchment of rules
which were developed without consideration of dlverse
perspectives, particularly those of women and aboriginal
peoples.{1]

In this brief I will sketch ocut some theoretical
aspects of what codification means for criminal law and
some current criminal law and social issues. I will
consider some of the dangers that codification carries
with it, and whether these have affected the discussions
on criminal law reform. I will consider the reasons
advanced in favour of codification and arque that the
codification currently proposed is premised so narrowly
that its eftect will be to forestall resolution of social
problems through criminal law. I suggest, in addition,
that this todification does not address problems within
the criminal Jjustice system, both those which are
currently recoanized and those which we can be confident
will arise in the future.

II. WHAT IS CODIFICATION AND WHY SHOULD WE DO IT?

Codification has a long history. The many agendas
behind it might include those of Dracon, whose systematic
compilation of Greek law resulted in an appreciation of
the severity of the law which in turn led to its
moderation, (21 and Moses, who, some hold, sought simple
clear rules to help his divided people live harmoniously
together. In 1800, it was reported in the British
Parliament that the public records of the House were in

danger of "Erasure, Alteration, and Embezzlement,... dally
perishing by Damp, [(and]l ... a continual Risk of
Destruction by Fire," (3} and thus cedification was

necessaryvy to preserve the law. Many 18th- and 19th-century
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codlifters believed that the natural or divine law would be
better revealed in a proper code.[4] Jeremy Bentham, who
coined the word codification, belleved, on the other hand,
that a ratlionalized law would provide everyone with easy
access to a more predictable law and thus further his
principle of the maximlzation of happiness for the
greatest number.(5] It was of fundamental importance to
Bentham as well as other codifiers that the discretion of
judges be reduced. The purpose behind Canada's first
Criminal Code, however, probably had as much to do with
the political unity of the country and juristic conditions
in the colonies as elither a belief in natural law or in
reform of the law.[6! Certainly, a magnanimous imperialism
was behlnd much of the actual 19th-century British
codifications, it being the most efficient wav to transfer
British Justice to the colonies.

what then is meant by codification? There are two
streams of thought: One, that it is merely a complilation
and consolidation of laws; the other that it is a total
structuring, or restructuring, of criminal law along
theoretical principles universal to all of criminal law.
consoltdation of laws suits the agendas of political
unificatton and colonialism whereas reconstruction is
necessary to reflect the demands of divine, natural or
rationalized law. The Canadlan recodification proposals
are part of this latter approach.[7} The project alms to
separate criminal law into two parts: the aeneral and the
special. The special part wlll define the tndividual
of fences while the general part will articulate all
principles of culpability and excuse which will apply
across the board to all offences and offenders. Not only
would the general part entrench such undisputed principles
as the principle that a person should not be punished for
mere status, but current proposals suqggest that it willl do
much more, setting out and categorizing exhaustively all
mental elements, all duties which could give rise to
criminal liability, and all defences available to accused
persons.

I1I. THE RATIONALE FOR CANADA'S RECODIFICATION:

The framework document, Toward a General Part, calls
for recodification of the Criminal Code because the
existing one is incomplete, confuslng, poorly organized,
overly specific, too hard to read, not manageahble for the
user and not accessible to the general public. It
reiterates a complaint from the Law Reform Commission that
the Code's "loglc is not apparent - only a specialist can
find his way 1ln it." It notes that many important matters
of public peollicy, or values, are not found in it, but in
centuries of case law, and £inally that some Code
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provisions do not comply with the Charter. The authors
sugqgest the following qoals:

1. aAll general rules should be contained in the Code.
2. The Code should be more rational, logical and
better organized.

3. Some rules should be stated more generally than
they are now.

4, Bocial values should be articulated and enshrined
in the Code.

5. The Code should comply with the Charter.

The first three qoals might appear as systemic,
internal goals for criminal law, while the last two
relating to the Charter and social values deal with the
relationship of ¢criminal law to society. The extent to
which those social values that might be enshrined have
been examined and have obtained@ consensus must be
considered, as must the the svstemic goals, which, too,
can have important social repercussions.

Before considering the meaning and the posslible
impact of meeting these goals (see below at Part VvI), it
is worth noting that their priority appears to have been
inverted over the last two decades in criminal reform.
Although Charter compliance is a relatively recent goal,
the others have always been a part of the recodification
discussions, though, it is submitted, with a markedly
different emphasis. Contrast the above goals with those
proposed by the Law Reform Commission of Canada(LRC} in
1976 in Criminal Law, Towards a Codification:

1. Criminal law ought to be flexible so that it can
be constantly adapted to chanaging social needs and
avoid the hardships that applying the letter of the
law can cause,.

2. Criminal law cught to be reasonably predictable.
3. Criminal law ought to be accessible in order to
fulfill its intormative function.

4, Criminal law ought to be certain so that its
scope i8 not arbitrarv.

5. Criminal law cught to come to grips with real
problems and genhuine concerns to become a dynamic
force for progress.[8)

In the latter list we see a reccgnition that criminal
law hasn't met social needs but that it should strive to,
in a goal-oriented, or purposive fashion. The systemic
values of accessibility, predictabllity, and certainty,
which are closely related to cone another, are not primary
but are placed in a tension with the value of flexibility.
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Flexlbllity recognizes that criminal law can assist in
solutions to soclal problems and that social problems will
change and that law must adapt.

Similarly, In Our Criminal Law in 1976, the LRC saw
criminal law reform as takina place in the context of
larger social reform. The lofty aspirations of criminal
law reform, the achievement of humanity, freedom and
justice, required that criminal law be restricted to
sanction only those who seriously intertered with the
rights of others and to do so only with restraint. The LRC
arqued that criminal law should deal with "wrongqful acts
seriously threatening and infringing fundamental soclial
values" (9] and thus, a goal of restraint was introduced
into the discussion.

However, by 1987, in a release entitled A Proposed
New Criminal Code, "Evolutionary not Revolutiocnary" the
reasons for codification were reduced to a critique of the
present code as belng "outdated, incoherent, 1lnconsistent,
incomplete, overly complicated, sometimes illogical and
[using) language that is not familiar to ordinary
people." Although it still promised "justice, humanity and
freedom," these ldeals were not translated into anything
meaningful, which is not surprising given their high level
of ahstraction, and that the issues of social reform had,
by and large, disappeared from the discussion.[10]

Accordingly, in the introduction to Report 30, the
initial recodification document, while the LRC says that
its starting point was a view that criminal law should be
restricted to deal only with serious violations of
important values - “real crimes" -~ the basic rationale for
the change was reduced to the systemic values cited in the
framework document: the present Code is illogical,
incoherent, inconsistent, overly complicated, hard to
understand, and, a case of inaccessibility in a new guise,
hard to obey. [1il]

Thus, while the social goals of criminal law reform
have not been completely elimlnated, their numbers and
their prlority would appear to have decreased in favour of
goals internal to criminal law itself,

IV, A MORE DEFINED S0OCIAL ROLE FOR CRIMINAL LAW?
At the same time that goals for the recodification

project were being considered, the broader purposes and
means of criminal law were being discussed, and these
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presumably would supply the values to be enshrlned in the
reformed law. In 1969, the QOuimet Commission suggested
that the ultimate goal of criminal law was the protection
of society, and this could best be met through
rehabilitation of offenders. It thus saw the criminal law
reaction of arrest, trial and sentence as having a forward
soclal thrust of preventing crime in the future.[(12} In
1974, the LRC considered what was needed to achieve
protection of society by asking the guestlon what 1ls, or
should be, crime? It is worth noting that the LRC did not
provide an answer that went bevond our common conceptions
of criminal law. The LRC suggested that "the average man"
had an intuitive feelinag for what crime was. It looked to
criminal law to define what crime is and ought to be and

concluded:

..in our criminal law there is a broad distinction
which can't be pressed too far but which rests on an
underlvyving reality. On the one hand, there exists a
small gqroup of really serious crimes like murder,
robbery and rape—crimes of qreat antiquity and just
the sort of crimes we should expect to f£ind in any
criminal law. These are the crimes originally defined
by judges fashioning the common law, and now located
in our Criminal Code; and all of them, of course, are

federal crimes.[131]

Thus, here the LRC adopted an intuitive approach to
crime definition that depended on notions of historical
morality. It suggested that the justificatlon for
punishment lies in the natural law of basic human rights:

[We have] a basic right to protect ourselves from
harm and in particular from the harmful acts of
others. One wav of getting this protection is to use
the law to forbid such acts and punish those
committing them. And whether we punish to deter, to
retorm, to lock up offenders where they can do no
harm, or to denounce the wrongfulness of the act
committed——this self-protection is in our view the
overall aim and general purvose of the ¢riminal law.

(141

Unfortunately, the LRC did not press its guestion
further and put content into what kinds of protection
criminal law should attempt to provide. It assumed that
such a value as the safequarding of people's physical
integrity had already been satisfactorily met within the
criminal law as it existed.
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The LRC continued its analysis further in its report

to pariliament entitled Our Criminal Law, {15} delivered in
1976, an era characterized by downcast times in
criminology, when hope for rehabilitation was dashed by
the depressing aphorism, "nothing works." [le]l (The
fallure of groups like the Ouimet Commission to notice
that treatment and punishment might be incompatible aims
no doubt contrlbuted to this apparent fallure of the
correctional system to correct.}) In this document, the LRC
acknowledged that criminal law did not prevent crime
through deterrence or rehablllitatlion, because it achieved
neither of them. Nevertheless, the Commission malntalned,
if somewhat nervously, that c¢riminal law was still useful
as a medlum for expression of soclal values. (17] Crime
was defined as conduct that was "seriously contrary to our
values." And criminal process was necessary because our
Yhuman condition requires us to act...to do nothing is
tantamount to condoning [crime) and saving [it] is all
right." (18] It noted, but ever so brieflv, that criminal
law impacted differently on the poor and the rich,[19] and
that the value of protecting proverty interests was not
clear in all circumstances. Soclial injustice might play a
part in producing the conditions for some property
offences. [(20)

Thus, although the protection of socliety remalned the
constant purpose of criminal law, the raticnale for
punishment was redefined from the protection of society
through curing or deterring offenders to the protection of
society through ideclogical expression of morality. The
LRC sought to uphold a system whose usefulness had been
seriously undermined. But while the LRC talked about the
importance of values and questioned the existing hierarchy
of values implicit in our law as well as the way in which
the criminal law worked differently for different people,
it managed no more than broad generalizations: terms such
as "serlous," "common standards" and Y"decency." Whether
the criminal law achleved the "protection of society" even
In expressive terms was not considered.

For example, in the Report to Parliament on Sexual
Dffences, (211 the LRC complained of inconsistency,
outmoded and archaic lanaguwage, and a gender bias against
men in the existing provisions. wWhile the Commission
stated that "no individual should be forced to submit to a
sexual act to which he or she has not consented," and did
recommend the abolition of the spousal immunity from
charges of rape, it clearly questlioned the intrusion of
criminal law into the domestic situation:

Laatly, is it the business of the crlminal law to
meddle with a questlion which is by its very nature
strictly private and which might better be settled by
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other means and procesz=ea than those of criminal
justice, .?(22]

The protection of matters considered to be "private"
was completely inconsistent with a value of protecting
women's sexual autonomy. AS long as gender-neutral
lanquage was employed, however, this was not apparent.

In 1982, as part of the general review of criminal
law, the Canadlan government published The Criminal Law in
Canadian Soclety, in whlch it propesed to provide a
context for the review. The government articulated the
following purpose for criminal law:

...to contribute to the maintenance of a just,
peaceful and safe society through the establishment
of a system of prohibitions, sanctions and procedures
to deal fairly and appropriately with culpable
conduct that causes or threatens serious harm to
individuals or society.(23!

while the Law Reform Commission's report and working
paper tended to assert a unitv of purpose among Canadians-
-if onlvy we could get it right-—implying that a consensus
already existed about the purpose of criminal law, the
qovernment document was aware that a problem of consensus
existed. It went so far as to ackhowledgqe a class basis
might exist to what we think of as crime., [24)])

The problem of consensus disappeared, however, in the
report of the Canadian Sentencing Commission in 1988.[25])
Its thesis placed the function of criminal law not in a
social context, but a legal one. While accepting the
purpose of the criminal law to contribute to a Just,
peaceful and safe socliety, it saw the means to de that in
the fundamental purpose of sentencing which, it said, was
"to preserve the authority of and promote respect for the
law through the imposition of just sanctions.® {26} Thus,
the Sentencing Commission saw the debate as one of
legitimation not through consensus about what the law
should do but through internal consistency and rationality
of the law itselif.

In response to the recommendations of the Sentencing
Commission, a parliamentary joint committee of Justice and
the Solicitor-~General was formed. The Committee consulted
widely with many interested parties, inciuding women's
groups, victims' groups and native groups. It considered
the social context of the criminal law and its
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recommendations reflected a ceoncern with practical social
and criminal law problems. It called for accountabllity
trom offenders but widened the possibilities for achieving
it to include acknowledgement of the harm done,
reparations to be made, and reconciliatlion between victims
and offenders. 1t sugagested new purposes for criminal law
that emphasized the social aspects of criminal offences,
rather than the legal ones. 1In its report to Parliament,
Taking Responsibility, it did not assume a socilal
consensus on either the purpese of the c¢riminal law, or
its ability to achieve its ends. Rather, it called for
one.[27]

Thus two themes have emerged in recent Canadian
crimlnal law discussions: one taking a "legal" approach
and the other a "social" approach. The work of the LRC,
the Canadlan Government and the Sentencing Commission took
some note of social dissension and the possibllity of
competing values but opted to maintain the existing legal
framework. On the other hand, the Daubney Committee
admitted of conditions which called for new values to be
received into the criminal law and recognized that some
members of soclety were not recetving the protection of
the criminal law. Its recommendations reflect recognition
of those problems and the beginning of an attempt to alter
the existing framework of criminal law. However, the
proposal for recodiflcation appears to have taken nothing
from the seocial approach. 1t simply has not looked at the
actual conditions of people living in Canada and how thev
are affected by criminal law, or how recodification might
affect them. Despite protestations to the contrary, the
project of recodification is presented as law repair in a
vacuum,

V. TODAY'S CRIMINAL JUSTICE CONTEXT

Before asking how recodification might affect the
current problems and stresses in criminal law and in the
use of criminal law in society, it is useful to identify
what some of those problems and stresses are. To do so
comprehensively is beyond the scope of this presentattion.
However, I will highlight some of the more obvious cnes in
order to give some context to the arguments that follow,
and to the thesis that criminal law reform must be
concelved in light of our present social arrangements and
aspirations.

There are several groups who presently find
themselves at odds with criminal law, among them women,
First Nations pecples and victims. The Parliamentary
report War against women, the forthcoming report of the
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task force on vielence against women, numerous provincial
studies, popular and scholarly writing, and even
jurisprudence at the level of the Supreme Court of Canada
[28], recognize that criminal law has long held traditions
of ignoring the protection of women and of failing to
understand that there is more than one perspective on many
criminal law issueg. Similarly, many reports have
documented the dissonance that exists between First
Nations peoples and the criminal justice system, including
the criminal law itself. {29] Numerous others sources have
documented and discussed the cultural clash which occurs
between aboriginal peoples and the criminal law svystem,
and how the historv of the treatment of aboriginal peownles
has exacerbated that cualtural clash. Victims, many of whom
are women and aboriaginal, have raised issues with mixed
success, seeking more consideration for victims in the
criminal preocess, more input from victims into criminal
procedures and some measure of compensation for their
injuries. (30}

Growing awareness about the sometimes-jrreversible
damage that can be done to the environment and to whole
populations will soon raise important questions about the
scope of criminal negligence. Analogous to domestic abuse,
which was until recently considered a "private matter" and
hot one in which the criminal law would become involved,
breaches of health and safety standards, often considered
as "requlatory matters™ are being seen as criminal as
people consider the magnitude of serious personal injury
that is occasloned by them.

As for the crimlnal Jjustice system itself, we sSee an
expensive, ever-expanding svystem achieving dublous
success. Attempts to curtail its inexorable growth have
rarely acheived success. Programs such as diversion from
the criminal process through mediation, bail reform and
bail supervision, community service and fine option
programs and the Young Offenders aAct have not reduced the
numbers of people involved with the system, leading J.S.
Mohr, a Canadian legal schelar, to the conclusion that we
are addicted to criminal law, as a social response.[31]

Another fallure appears to be in the abllity of
criminal law to convey mesgsages about social values. Some
criminologists arque that crime is so prevalent in our
society that there is no way that we could ever process it
all. The post-askov experience in Ontarioc where several
thousand accused persons had their charges dlsmissed
because the courts could not process them in a reasonable
amount of tlme indicates that this might be true.[32]
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These stresses ralse crucial questions about the role
of criminal law in society and about who it serves and
protects, what interests are valued, who is exempted from
criminal liability, and why. In the discussion below, I
will consider some examples of how women in particular are
affected by the goals of recodification, and where
possible, indicate some of the gquestions that must be
answered before this reform proceeds.

VI. SOME PROBLEMS WITH RECODIFICATION

In this part, I will considexr the goals suggested in
the framework document as set out above in Part III, and
examine some of the underlying problems with them.

1. "All general rules should be contained in the Code."

There are three aspects to thls goal: one is the

notion that ruies exist, the second is that they should be

"general," and the third is that they should be contained
in the cCode.

Rules and Principles

Implicit, and even explicit, in every argument for
codification is the assumption that there are general
rules which could be located in a general part. Many
arguments highlight the guestion of the present location
of the rules, i.e. are they in the case law or in specific
offences, (331 and thus bypass the important question of
whether, indeed, there are such rules, and if there are,
whether they are a good thing to keep. If our criminal law
is, or should be, organized on the lines of fundamental
principles which can be formulated in advance, then it is
reasonable to suggest that they be grouped together, but
as will be arqued below the extent to which general rules
should underlie or form an important part of our law is
debatable, as is the guestion of whether or not they

already deo.

The existence 0f underlvying basic principles or a
"deep structure" of criminal law has been the subject of
debate since the proposals for codification began.({34)
Each side has had its proponents. wWhile Blackstone
asserted an internal logic to law, Bentham denied it
existed, but asserted 1t should.(35] Lord Devlin declared
in the 1940s that if our law were not logical at the root
it would not endure, while Lord Salisbury in 1889 argued
that it was basically irrational. (36)} Similarly, while
Mr. Justice Dickson accepted an underlylng a priori
principle in Sault Ste. Marie, Lord Atkins soundly
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rejected anv possibility in P.A.T.A.[37) According to
Gaorge Fletcher, a noted American criminal law theorist,
the main activity of criminal law thecreticians for the
last 100 vears has been the "auest for the general
part."[38) A skeptical or economically minded person might
suqgest that if the general principles are that elusive
then we may as well call off the search and concentrate on
the more preszing concrete problems that criminal law
presents. Nicola Lacey, an English criminal law scholar,
suggests that we are more likely engaged in an after-the-
fact act of rationalization when we look for general
principles. She describes the lawyer looking at criminal
law: "And when she looks {at criminal law] she looks for
rationality and coherence."[39] Similarly, we tend to
regard historically evolved institutions and soctial
customs and even law not so much the result of human
invention but as natural.(40]

A major problem in the search for basic principles is
the way in which it ties us to the past, or the dominant
perception of the past.(41} It is from the study of
existing law and our description of it that we produce the
norms which we want our present law to conform to. As
George Fletcher puts it, (though not in criticism of it)
the normative aspects of criminal law theory are sought to
pe derived from its descriptive aspects.[42) We look to
criminal law to find out what criminai law is, and
therefore should be. 1n other words, the tail wags the
dog. ’

Oon the other hand, postulating principles or a

‘structure to criminal law does not necessarily cause

problems, but it very much depends on the purpose for
which it is done. If the process provides us with a
vocabulary with which to communicate various ideas more
easily or provides a guide to help us comprehend a large
body of rules or if it is to help ourselves understand the
rules themselves, then it 1s useful. If, on the other
hand, it is to accord an "essence" to something that has
no essence, then it is ill-conceived and counter-
productive because it fools us about the nature of law
itself and creates unnecessary constraints on the use of
criminal 1aw. If we remove the a priori quality ascribed
to basic principles and replace it with a relativity that
looks to the context to determine the content of the
principle, then we have obviously changed the nature of
what we are searchinag for and the use to which the basic
principles can be put. Their tunction would change from
rule to guideline and the argument about their existence
would become somewhat irrelevant.
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Generallity

Canada's codification is, gulte purposefully, an
exercise in theory, standing in stark contrast to the
traditions of English common law. which tvypically favoured
bractical solutions over theoretically correct answers, We
might ask whether the theoretical primacy of the
cedification approach is really preferable to case law
method. Involved in the act of theorizing is a shift from
the material world to the ideal. The complexity and the
meltiple perspectives which micht be contained in a
concrete problem are simplified and reduced in the
abstract world of theorvy, and in the process, one risks a
loszs of grounding and precision. Many commentators (43)
have warned that overarching “grand theories" tend to hide
rather than to clarify as in order to account for all
clrcumstances covered, theory must choose the dominant
theme, and thus take on the blas and the particular
philosophical stance of that theme. The generalization
necessgary for theoretical statements ignores what doesn't
fit or is unpopular and stifles the voices of those whose
experience is not common to the standard. It defeats the
meaning of any true consensus by simply denying that there
is any other viewpoint. It treats people as homogenous.

The many instances in criminal law where the test of
the "reasonable man" is employved provide examples of this
kind of abstraction, and the instances are growing where
the real content of this standard, not onlv reascnable but
male, and probably Anglo-Saxon, literate, gainfully
emploved, heterosexual and able-bodied, is being revealed
as biased in favour of people who have those qualities,
and against those who don't.

In the recent case of R. v. Lavallee,[44] the Supreme
Court of Canada considered the content of "reasonable
apprehension" and "reasonable force" as applied to self-
defence. In Lavallee, the accused was a woman who had
shot and killed her common-law spouse in the back of the
head. The circumstances were that Ms. Lavallee had been
repeatedly and seriously beaten by the deceased, and on
this particular occasion he had found her hiding in fear
of him in a closet in their home. He had handed her the
gun and threatened to kill her after their company had
left if she didn't kl1ll him first. The Court considered
the effect of the requirement that case law had read into
the self-defence provisions that one must apprehend
imminent danger Iin order that the apprehension be
reasonable. Wilson J. noted that the reason behind this
was to deny the protection of self-defence to those who
are motivated by revenge rather than actual fear. However,
she noted that while the 1mminence reguirement makes sense
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in the "paradigmatic case of a one-time bar-room brawl

between two men of egqual size and strength," but the
assumptions behind it do not make sense in the case of
women who are battered by thelr spouses. 5he said:

The requlrement in Whynot that a battered woman wait
until the physical assault is "underwav" before her
apprehensions can be validated in law would, In the
words of an American court, be tantamount to
sentencing her to "murder by installment": State v.
Galleqgos, 719 P.2d 1268 at p. 1271 (1986} (N.M.}[(451]

Thus until Lavallee, we have had a generalized
interpretation of what reasonableness means in the context
of self-defence which has reaguired women to conform to
expectations of what men can do to defend themselves. In
the case of battered women, this has worked a great
injustice, in effect denving the realities of many women,
who live in constant fear and abuse and who are unable to
escape for a variety of bona fide reasons.

Ssimilarly, in R.v. Hill, (46] a case dealing with the
use of provocation as a partial defence to murder, the
Supreme Court of Canada held unanimously that the question
of how a "reasonable person" might act in reactlion to some
provocative act or comment, had to be consldered from the
point of view of a reasonable person of the same age and
sex as the accused. o

Codified rules
A3 illustrated by the Lavalliee decision, referred to

above, it is possible that the Jjurisprudential trend is
tor generalized rules to become less general and more

" gspecific, dependent on the context of an offence for

content. At least for now, it would appear that this trend
might work to increase courts' understanding of the people
who come before thnem, and become aware. of biases that have
existed in the past, whereas codification will prevent
that evolution from occurring.

2. "the Code should be more rational, logical and better
organized."

Philosophy of codification

The philosophlcal stance of a general part to
criminal law is analogous to that of "natural law," both
agreelng, as a matter of belief, that the source of
criminal law exists in some way apart from human
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Ilnvention. In natural law, that sSource is nature or the
divine, and in codliflication, it is rationalism applied to
history.{47]

Many of today's codifiers would, Just as Bentham 414,
denounce natural law, which relles on either divine law or
laws of nature, and argue that codification has nothing
whatever to do with natural law, and that they are
opposites. Indeed, they may arque that recodification is
the triumph of rationality over nature, or ratlionality
over religious dogma. And while it is true that the
primary frame of reference in each approach is different,
they share two Ilmportant similarities: they both rely on
an external source to say what the law is or should be,
and secondly, to the extent that codification comprehends
and depends upon historical notions of criminal law, it
incorporates into criminal law the very precepts and
notions from nature or divine sources that have formed it
hlstorically.[48)] Thus, the natural or divine law is Jjust
as Influential in a codified law as an uncodified law, it
is only less apparent. 1t has moved into the background or
basic assumptions of the law. Someone's notions of
morality and "human nature" underlie every bit of our
criminal law. It may well be that we are a long way from
having it otherwise, but we would be wise to recogqnize
that we are essentially preserving the status guo and
driving underground the morality and philosophy of human
nature that presently informs our criminal law system, not
only in specific offences, but also in the so-called
general principles, the construction of defences and even
the procedure and process of the law.

An example of the use of an external framework is
evident in the decision of Mr. Justice Dickson in R v.
City of Sault Ste. Marie, [(49) a decision often referred
to in Canadian recodification discourses. In this
decision, Mr. Justice Dickson in effect denied Parliament
the power to say what could be and what c¢ould neot be a
crime. At issue was a "strict liabilitv" oftence that had
penal conseguentes. He stated:

In the present appeal, the Court is concerned with
offences .... which are not criminal in anv real
sense, but are prohibited in the public Ilnterest
Although enforced as penal laws throuch the
utlilization of the criminal law, the offences are in
substance of a civil nature and might well be
regarded as a branch of administrative law to which
traditional principles of criminal law have but
limited application., They relate to such every day
matters as traffic infractions, sales of impure food,
viclations of liguor laws, and the like. In this
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appeal we are concerned wlith potlution... In the case
of true crimes there is a presumption that a person
should not be held liable tor the wrongfulness of his
act if that act is without mens rea... (Emphasis

added) 1501}

Thus, the Court held that an offence was not a crime
unless it contained a contained a reqguirement of
voluntariness, and thus contributed to the notion of an
essence of criminality that lay beyond the reach of the

legislature.

The external criteria that Dicksen J. is describing
appears to be ancient or historical: that which has been
criminal centinues to be ecriminal. However, his position
has not always been accepted. In fact, it marked a
significant departure from the prevailing view of criminal
law. Some forty years earlier, Lord Atkin in Proprietary
Articles Trade Association v. A.G., of Canada (511
articulated a more praamatic view of criminal law. He

saia:

Criminal law connotes onlv the guality of such acts
or omissions as are prohibited under apnropriate
penal provisions bv authority ot the State. The
criminal aquality of an act cannot be discerned by
intuition: nor can 1t pbe discovered by reference to
any standard but one: Is the act prohibited with
penal conseguencesy Morality and criminality are far
from co-extensive; nor is the sphere of criminality
necessarily part of a more extensive field covered by
morality— unless the moral code necessarily
disapproves all acts prohibited by the State, in
“which case the argrument moves in a circle. It
appears to their Lordships to be of little value to
seek to confihe crimes to a category of acts whilch by
thelr very domain of criminal jurisprudence can only
be ascertained by examining what acts at any
partlcular period are declared by the State to be
crimes, and the only common nature they will be found
to possess ls that they are prohilblited by the State
ahd that those who commit them are punished.[52]

we need to carefullv examine the repercussions of a
choice of Dickson J.'s pnosition over Lord Atkins. If
crimtnal law has a "nature® of its own, whatever that
"nature" is perceived to be controls what we do with
criminal law. This approach will reguire that new law be
subject to vetting accordina to the nermative ideals that
we have discerned in criminal law tradition. wWe allow
criminal law to be transformed from a construction of our
making to an entirely new phenomenon, lndependent of our
aspirations,
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Logic and ordering

One might be tempted to ask who but an expert would
be looking in the Criminal Ceode for "legic." (53] An
ordinary member of the public would presumably want to
100k in the Code to find out what behavior is prohibited
by it, and although the Code might be poorly organized, a
proper consolidation and a good index might solve the
problem of accessibility. As far as being hard to read, it
compares favourably to the Income Tax Act and much
provincial personal property security and land titles
legislation, the formexr if not the latter epltomizing
legislatlive logic and systematization.

However, the iszauwe 13 put too simply: it 1s not a
question of simply finding coffences, or defences or even
principles, it is really a guestion of classification and
taxonomy, and this has important consequences for how we

view the seriousness of the things described as crimes and.

how we will treat them. For instance, do we want to think
about crimes Iln terms of thelr results, the risk involved
and to whom it accrues, or ln terms of the intention of
the accused? Should offences resulting in death and
personal injury be logically grouped toaether separate
from offences resulting in losa of property? Should
different ground rules apply to property offences than to
personal injury offences? Should the victim's fear or
vulnerability be a criteria for arouping offences
together? The way in which anv ot these guestions are
answered is not free from controversy, for underlving each
are important value choices, and once the decision is
made, then many other thinags will flow from it. If
intention is the primary criterion, rather than result,
then serious harms committed negqligently will not be
regarded as seriously as trivial harms committed
intentionally, and we have to ask if this is what we want.

Many commentators have complained that the present
code is ilncomplete because 1t lacks general principles.
However, many cltizens might have a more valid complaint
In that the Code is only a partial listing of offences.
This polilnt also illustrates the problem of taxcnomy and
values. By Keeping the Criminal Code restricted to
traditicnal crimes, "all these things that vou would
expect to see",(54) are we not saving implicitly that
these are worse than any others? And are we not holding on
to old values which have become hopelessly out of date? If
we think in terms of harm, or even morality, 1t is not
possible to compare, for instance, moat instances of theft
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under $1000 with ilncome tax evasion which probably
involves much more. The thief causes less harm, is more
likely to be caught, and is more likely indigent, whereas
the tax evadex breaches a trust upon which our entire
taxation system depends. Similarly, one might guestion a
comparison between an assault and repeated breaches of
industrial safety requlations which have the potential to
result in not iJjust one but manvy deaths. Yet the assault is
a crime while the breaches are not necessarily. Our
classification system has predetermined the question of
harm and the seriousness of the conseguences.

3. "Some rules should be stated more genherally than they
are now."

It has been arqued that present rules are too
specific, particularly ih the definition aiven to the
mental reguirements of offences.[55] 1t is suggested that
the so-called mental element of offences should be
separately considered from the physical offences, thus
avoiding the prolixity of adverbs which presently describe
how actions are to be done to constitute offences. The
general proposal is the general part should define several
levels of "mens rea" which correspond roughly to
purposefully, knowlngly, recklessly, and negligently, and
that these four adverbs would then be used to define all
offences. However, we should remember that the concept of
mens rea, the so-called mental element of the offence, is
only a tool for understanding and talking about the way in
which a person did something. It is not an end in itself,
and its separatton from the physical element is arbitrarvy.
After all, people do as they think and think as they do at
an infinlte number of levels of consciousness, and it has
long been recoanized that knowing the state of another's
mind ig almost an impossibility., It can only be arrived at
inferentially and indirectly. But rather than trving to
become more specific about the way in which things are not
to be done, recodification leads us to higher levels of
generalizations which then become rules about law, not
about behavior.

An example of how this cateqgorization can defeat the
purpose of criminal law is found in offences which deal
with inherently dangerous activities. If we characterize
the mental attitude in which a dangerous activity is
carried out in the same way ag a nondangerous activity, we
ignore the difference that increased danger makes.[56] If
we equate the carelessness in handling a loaded gqun with
carelessness about the state of one's bank account when
wrlting a cheque we arrive at the anomolous result of
expecting the same deqree of attention in the two cases,
when we would obviously want a higher deqree of attention
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in the first case, even though one might still say the
mental attitude in each is carelessness. If we define
carelessness as a univocal word, however, we invite the
argument that carelessness in handling a firearm is
similar, for criminal law purposes, as what becomes mere
carelessness about the state of one's bank account. If we
must retain the arbitrary and artificial distinction
between mind and body, and it 1s not altogether clear why
we should, it would seem infinitely more appropriate to
examine the mental elements of each offence in terms of
the different ways it is possible to commit the offences,
rather than try to generalize, across the board,
different, abstracted states of mind. A simllar argument
that deals wlth the concept of "negllgent sexual assault"
will be discussed below.

4. "Soclal values should be articulated and enshrined in
the Code.™"

The authors of the framework dotcument argue that case
law rather than legislation contains a great number of
social values. However, they sugaest that legislatively
enshrined values--are more current and therefore to be
preferred over the values of case law. There are two
superficial problems with this argument: first, one of the
arguments for recodification is that the code should
contain that which is now inaccessjible because it is in
case law. Thus, the authors argue for the contradictory
position of less reliance on case law, while entrenching
it in a code. Secondly, can we assume that legislation
will stay "contemporary" or "reflect current social
values"? One of the proponents of the recodification
arques, in effect, just the opposite when he makes the
often-repeated comment: “To wander through the present
Code is to stare into the face of the ghosts of all the
social evils thought, at one time, to threaten the very
fabric of Canadian society." [971 It is a favourite
commonplace that the Code has not changed substantially
since it was first enacted. (Although clearly there have
been important amendments to the substantive and
procedural law, evident, for example, 1f one looks to the
several revisicns that have been made with respect to, for
instance, sexuai offences and prostitution.) In fact,
codification may have the etrifect of complicating an
amendment process and reducing the ability of future
legislators to introduce amendments, A new provisioh will
not only have to properly address a social problem but
will also have te do so within the existing framework
provided by the Code, as discussed above.
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If recodification does not merely adopt those out-of-
date values which 1t purports to reiject and if the
recodification project squarely ralsed debate on Important
values there would be meri1t in the arqument. However, as
discussea above, the only values which seem to be on the
table now are directed exclusively to the criminal law as
a system not as a response to social problems.

Thus, consistency, coherence, rationality,
manaqablility and accessibility are clted, rather than
values which reflect views or perspectives on contemporary
problems. While consistency and the others are not without
importance, they present several problems as they are
manifested in the recodification.

it is important that the role of these systemic
values be recognized for what they are. They do not refer
to the realm of social activity in which we locate
criminal activity; these wvalues are normatlve only of law
itself. They must therefore remain secondary to the major
qoals of the criminal law. They cannot be the primary
qoals of any legal project because they do not exist
independentivy but depend entirely on the way in which
matters are initially conceived tor their wvalidity.

Taking consistency as an example, apbarent
inconsistencies can be mlsleading. They can &rise because
an initial treatment was wrong, or because there is no
proper basis to compare the two situations. To simply
eltminate the inconsistency without resolving it Is to
sweep dirt under the carpet. While internal tonsistency
and logic in criminal law are necessary for the law's
legitimacy, the pragmatic approach would not privilege
them over context, and would recognize that even
consistency can be concelived in different ways in
different contexts.

An example of how consiatency can be drawn
differently depending upon the underlying values can be
illustrated in two decisions of the SCC. In Lavallee, (58]
it was recognized that gender is relevant to an assessment
of what is reasonable in the test for self-defence. This
can be seen as an improvement in that until then the test
had not been neutral in its application, but had depended
upoh a generalization that fit the male experience of
viplence rather than the temale experience. The net result
in Lavallee was that women Decame entitied to defend
themselves and preserve their Lives and phvsical safety in
a greater number of circumstances than before. The change
in the rule promoted the value ot the protection of women
from agaression.
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Contrast this Interpretation of reasonableness with
that in R. v. Hill (59] a case in which a 16 vyear-old male
person kKilled an older male who had made a sexual advance
towards him. The teen-adger's defence to a charge of murder
was that he was provoked into killing the deceased because
of the sexual advance. The defence ¢f provocation to a
charae of murder first reauires an assessment of whether
an "ordinary person" would have lost control in the
circumstances. The majority in Hill held that such
features as sex, ade and race should be ascribed to this
hypothetical ordinary person, so that in this case, when
conslderinag what an "ordinary person" miaght have done in
the accused's shoes, the jury would be entitied to
consider an ordinary 16-year old male. In other words,
"ordinariness" which i{s not dissimilar from the concept of
"reasonablenessa" should be given meaning according to the
sex and age of the accused. Argquably, this 1s the same
result as was achieved iIn Lavallee, and the two decislons
can be said to be conslstent. However, when put into a
social context, the two tests contradict one another in a.
fundamental way. The test as interpreted in Lavallee will
work to allow women to protect themselves, and thus the
law will increase the protection afforded women, whereas
the test in Hill will more likelv allow men to invoke a
defence of provocation in cases where women are killed,
because men are many times more likely to kill women and
rely on a provocation defence than the other way around.
Thus Hill will work to reduce the law's protection of
women. If the paramount value is the protection of women,
then the two decisions are inconsistent rather than
consistent with one another.

Another problem that arises trom pursuing these
internal values is the effect it will have on primary
values. If all law is a reflection ot social values, and
1f all law must be conslstent, then all social values must
be consistent, too. This presents us, then, with a
hierarchy of values which is absolute and pre-determined,
and which may lead to results we don't want. For
instance, there may be cases where a value such as one
person's freedom of speech may be seen to be more
impeoertant another person‘'s peace of mind. In other cases,
such as with hate literature, not. I do not dismiss the
idea that it may be possible to create a hierarchy of
values which could obtain general agreement, but it seems
unlikely at this point that we can, and we certainly
shouldn't assume that we have it now. We would have to
reopen the discuszsion that the LRC was lnitlating in the
early 1970s and ensure that the viewpoints of all groups
were included in the attainment of this consensus. Given
the difficulty of achieving constitutional consensus, it
is doubtful that we could move to guick resolution on

actual soclal wvalues.
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5. "The Code should comply with the Charter."

Finally, the authors of the framework document
suggest that the Code does not conform to the Charter.
However, the provisions of the Charter which might play a
part in the interpretation and vetting of the Code have
not been conclusively determined. Certainly, there have
been Supreme Court Decisionz which have invalidated
vartous criminal provisions, such as several reverse-onus
clauses, but, the approach of the Supreme Court does not
necessarily then mandate wholesale dismissal of all
reverse-onus ¢lauses 1n all situations.

In this regard, the decision of the Supreme Court of
canada in Reference re B.C. Motor Vehicle Act (601 is
instructive. In this decision, the Court considered the
content of the phrase, "principles of fundamental
justice." The Court decided that a provision which made
possible a person's imprisonment for something over which
the person had no knowledge or notice was contrary to the
principles of fundamental Jjustice. However, the Court took
care to say that it was not articulating a general rule
that should be applied in all circumstances. It said that
the principles of fundamental justice should be determined
in specific instances according to the context in which
they occur. It rejected a further a priori structurling of
the meaning of s. 7.

This philosophvy of a contexual approach contrasts to
one which employs ideas of an essence of criminal law. It
is a practical one which recognizes that even fundamental
values might change or contiict with each other from time
to time and in difterent circumstances, and that,
therefore, wnile we can discern useful purposes for
eriminal law, and important values which should not
lightly be dismissed, we are unable to always predict what
values or purposes should take precedence in advance of a
real problem. While a contextual approach wlll give welght
to quidelines and a hiexrarchy of values, it will avoid
enshrining them as fixed or absclute. Properly directed,
it will conzider all the interests and perspectives that
are involved. Fundamental Jjustice becomes, then, not a
body of rules but a statement of purpose for the kind of
world we want to live in.

1f we adopt this approach in relation to the
interpretation of s. 7, that principles are neither carved
in stone nor awaiting revelation, but are contingent upon
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context, we retain them as reminders to care abcut notions
of justice and fairness and the concept remains useful and
responsive to evolving notions of justice and fairness.
our understandlng of what 1s meant by the Charter's
fundamental justice is then that our normative views of
the law are not dlctated by what our normative views have
been, but what we think they ought to be in the context of
today. And 1t ought to be clear that the leglslators and
people of Canada c¢an play a major role 1ln putting forth
principles and values as quidelines for use in judiclal
determination, much as was done in the recent amendment to
the rape-shield proviaslons of the Code, Bill C-49.

ViI. A CASE STUDY

A useful case studv for the arguments presented here

iz in the debate that occurred over the passing of Bill C-49.

4 The purpose of the leagislation was to combat
stereotypnical ideas about women as the tarqgets of sexual
assault in the trial orocess. As part of a series of
amendments, it counters the notion ot women as deceitful
in matters of sex, and of a two-fold view of women as
either gqood or evil depending upon their sexual
activities. It also affects the definition of consent in
sexual matters, specifving certain ways in which it may
not be simply presumed. It was somewhat unigue among bills
in that it received the unanimous support of all parties
in Parliament. It was generally welcomed by women and
women's groups, having been drafted after a consultation
process that met with women of many different races and
conditions.

However, although it has become law, it was
vehemently challenged in the public debate on several
grounds. 1t was arqued, for instance, that the bill's aim
fell outside the scope of the criminal law, that it did
not recognize the essential biological nature of men and
women, and that it did not conform with abstract
principles attributed to criminal law and to Jjustice, That
the discussion ranaged as 1t did indicates the degree to
which we lack consensus on the purpose of criminal iaw and
on the values which should be primarily reflected in it,
but my purbose here will be to take a closer look at how
the framework of abstract nrinciples might operate to
defeat this law if we persist with recodification as
presently conceived, or if the Supreme Court of Canada
adopts the avpproach behind the coditication.

It was arqued that both the circumscription of the
use of sexual history of the primary witness as well as
the change in the law relating to a mistaken belief in
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consent were bad as peinag contrary to the princloles of
Justice. Alan Brudner, a Canadian ilegal scholar, was one
of several who araqued that the recguirement that an accused
have taken "all reasonable steps. i1n the circumstances
known to the accused at the time, to ascertain that the
complainant was consenting" probably violates the Charter
of Rights and Freedoms.(6l1l] He suggested that this section
of the bill creates a crime which is committed through
negligence rather than intention or recklessness and that
"negligent™ sexual assault or "unintentional" sexual
assault should not attract either the same stigma or
penalty as a matter of law as intentional sexual assault.
His argument is based on decisions from the SCC which
found invalid the constructive and felony murder
provisions because of 8. 7 of the Charter. In these
decisions, the Court dealt with the mens rea necessary to
constitute murder, saying that anything less than
intention to cause death could net be enough to constitute
murder because of the stigma and penalty attached to the
offence of murder. Brudner's aragument seeks to qeneralize
this particular application of s. 7 to sexual assault
oftences, arquing that intentional sexual assault has, and
presumably, should have, a greater stiama and punishment
than sexual assault committed neqligently, which has only
just become iliegal wlith the passage ot Bill C-49, In
order to avold a breach ot this principle it would be
necessary to redratt Bill C-49, distinguishing two
ottences: one that is committed intentionally, where a
person means to commit not only the actions of sexual
assault, but means to do it without consent, and the other
where a person simply doesn't pay attention or sufficient
attention to whether or not he has consent. The latter
offence would be a lesser and included offence in
intentional sexuwal assault and carry less stigma and a
lower maximum penalty. Brudner concluded by saying
neqligent sexual assault would not be a "real crime" but
only a "public-welfare offence" because no real crime can
have a mens rea that 1s only negligence.

His arqument is objectionable because 1t conflrms the
jdea that it is possible, for instance, to rape someone
neqliqgently, which doesn't compute with the real-life
experience of sexual intercourse. It is hard to imagine
rape occurring as a result of an oversight. He arrives at
this result, however, by the way in which he constructs
the problem, dividing a single act into two dlscrete
parts: an act and an omission, and considering each part
separately. His arqument leaves us with the suvagestion
that it i1s not the action here that is problematic or
criminal, but onlv the failure to obtain consent. As a
conseguence, we are allowed to conceptuwalize thig matter
as a simpie “"failure to be careful," or neqgligence, and
then comparisons can be made with other offences for
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consistency as to how "negligence" is to be treated by the
criminal law, and in this case, a fairly heinous matter ‘is
reduced to a "public-welfare" offence.

There is no guestion that Brudner's argument follows
traditonal criminal methodoloagy of breaking oftences down
into elements and then examining each for the requisite
phvsical component and mentai component. However, in this
case, the process leads us to an anomolous result, and
sends a veryvy odd message to those who would want to be
protected from sexual assault and, as well, to those who
recklessly engage in sexual agqgression. If this apprcach
1s solidified into law as a general principle, it will be
a message that Parliament would be unabie to change.

1f on the other hand we do not separate out the
elements of this oftence in an abstract way, we woulid, if
confronted with the paradigm problem of a person who

engages in sexual aggression with a non-consenting person,'

but who claims to have been mistaken about consent,
characterize the aggression not as negligently committed
but, at the very least, as recklessly committed, thereby
sending quite a different message.

This choice to treat an offence differently than
other offences, as 1 suggest we shouid do in this example,
will ultimately depend on the primacy we accord different
values, 1f we insist that otfences are to be viewed as
structurally analogous on an abstract level, then we are
according only secondary importance to the value that the
offence aims to protect. In the negligent sexual assault
arqument, we would be raising a methodological value over
the value of protecting women, even thouagh the
methodological value might be termed a basic pbrinciple of
criminal law. The dangerous thing about the way the
argument is made, then, is that it does not present us
with the real value decision that is being made. That is
hidden in the assumptions and beliefs that have gone into
the formation of what is now called a general principle.
The issue is identified as being in the relation between
the bill and an abstract idea of what criminal law is,
i.e. pure and unbiased.

VIII. A SUMMARY OF PROBLEMS

Change in the criminal law is generally approached
with some caution, as any change in law, particularly
criminal law, may produce unexpected chanae elsewhere in
the svstem. Any change can be predicted to stimulate a
areat deal of litigation which has a social cost
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associated with it, and it is entirely possible for new
legislation to produce an effect directly opposed to that
which was intended. [(62)

Although benefits can be derived from a
recodification project, such as an analvsis ot the
treatment of voluntary intoxication in criminal law and an
improvement of some legal fictions which have been
stretched too far, there are sianiticant dangers inherent
in the project which go bevond the general cautions that
apply to change in the criminal law.

1. The general part involves imposing normative
standards on all offences., no matter how inherentlv
different thev are. It entrenches a view of tormal
eguality among offenders and victims which does not
reflect reality, and most imbortantly, it reifies the
categories with which or in which we "do" criminal law,
even thouah they may be sadly out-of-date. It confuses
principles with the values they are meant to represent.
The agenda for the recodification of internal coherence
creates a superstructure or matrix that is self-, not
socially referential, and incorporates certain social
assumptions, e.qg. that there is a link between a strong
penal law and safety. The categories and boundaries of
problems are defined before the problems are considered.
Relevance and consistency are put 1n absolute terms.
Several authors have shown how, in law, the control of
these initial parameters predicts the outcone. [63) They
cite examples from Canadian jurisprudence where these
parameters have defeated either "emerging" interests, such
as those of women, or favoured, for instance, commercial
interests over personal security interests. As long as our
society is in flux and there exist groums and individuals
who strugqle for recognition of their distinct rights and
interests, we cah be sure that their interests will be
defeated by the wav in which we set up the probiems, not
merely by the way in which we answer theam.

2. The recodificaticon does not, in any wav, address
Canada's diversity. while it wmight be seen as a blend of
the English and French traditions in that it incorporates
mostly English law and procedure but does so according to
the tradition of codification belonging primarily to
French law, it In no way contemplates or accomodates First
Natlions customs, and we lose Iimmeasurably by thils failure.
Before recodlfiying, thought should be given, for
instance, to the moral view of the Cree [64] that it Is
better to admit one's guilt than plead not guilty, and how
completely antlthetical this ldea 1s to our present-day
criminal procedure. That one is encouraged by the system
to deny one's quilt is surely counter-productive. We
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should conaider whether victim-otfender reconciliation,
which might encourage guilty pleas in appropriate
situwations, should not receive a far higher priority than
it presently does.

Secondly, we must be cognizant of the present drive
towards a system of aboriginal Justice, and we need to ask
ourselves how it will be posslble to have two systems co-
exist fairly If their approaches to gqullt and punishment
are as diametrically opposed as they appear today tc be.
Would it not be better to consider how the prevalling
asystem might beneflt from the ldeals and values
incorporated in aboriginal syatems instead of increasing
the rigidity with which it is manoceuvered?

Thirdly, we have not bhequn to consider how cultural
differences might aftect the supbstantive law in the
definition of offences and defences, and whether they
should make a difference. The "reasonable person" tests
which are peppered throuahout criminal law have been
criticized as meanlng a white, Anglo-Saxon male of at
least middle-class means, reasonably educated,
heterosexual and without disabilities of anv sort.

3. The recodlfication can reduce the impetus for
important change by removing rather than resolving
anomalies. As Thomas Kuhn has described, paradigmatic
changes coccur when the anomalies of an existing
circumstances increase.{65] If we remove the anomalles by
changing our reference peoints from behavior to the law
itself, we reduce the likelihood that we can respond to
social problems uniess the solutions fit into the existing
framework. The process of criminal law reform which
responds, one hopes, to real social problems, including
the problems which criminal law itself creates, will be
narrowly confined if a hierarchy of principles are allowed
to take precedence over valid seocial aims. An approach
which favours context will be lost. The criminal law
response to sccial problems will remain predicated on a
tramework of punishment, and programs such as diversion
through mediation, victim-offender reconciliation and
rehabilitation will be stvmied bv the contradiction
between their purposes and the punishment-oriented model.
It will prevent us from taking a more holistic view of
criminal law and criminal offenders.

4. Another danger 13 that there is an illusion of
progress assoclated with any action. We feel we are doing
something and we are dlstracted from the harder problems
which were referred to above, not to mention the
expendltures of time and money that are involved with it.
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5. One of the nromises of recodification is that
ordinaryv people wiil have greater access to the law.
However, it may well do just the cpposite, and in fact
promote the power of "experts" to interpret the law-—so,
say, as to aveild anv inconsistency from entering it-—and
to vet changes to it. Because the '"purity" of the law will
become an issue, the power of elected representatives will

be reduced.

6. Although judicial discretion is a source of complalnt
from many directions, [66]) increasing the amount of
legislation may not actually reduce it. Recodification
will require interpretation of new rules, which were
formerly only principles, and thus persuasive rather than
binding, and as Twining and Miers put it, rule
interpretation invokes "“conditions of doubt." The more
rules we have the more discretion will necessarily be
emploved in their interoretation.

IX. CONCLUSION

The impetus for the recodification ot Canadian
criminal law doesg not aoppear to have come from "public
pressure" for a more understandable criminal law. It tis
not due to complaints about jury instructions being so
complicated that the gquilty were acguitted or the innocent
were convicted. wWe should ask who is to be served by a
recodification and who has participated in the
consultation on it. If this is a phllosophlical exercise,
or a project that has created its own need and empire, or
& thoughtful boon to first-year law students and litliglous
defence lawyers, the cost clearly outwelghs any advantages
tt might have, as the project 1is presently conceived.

We have not achieved perfectlion in criminal law.
Although judicial discretion has not served women or other
disadvantaged groups well historically, the tendency of
the present codiflcation is to take what Judicial
discretion has given us in the past and serve it back to
us. Conversion of principles into rules will only harness
us to our present imperfections. The conditions of doubt
will increase in the criminal trial, and the ultimate
purnose of the c¢riminal itaw will be buried and lost in our
misplaced concentration on the secondaryv business of the

law itself.
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