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Objectives of Reform:

Reform of the criminal law should be quided by several concerns: (1) the criminai law
should reflect society's values and beliefs regarding criminal liability; (2) the law shouid be logically
consistent with its underlying principies; (3) ang lastly, ¢riminal law shouid be designed to deter
harmiul behaviour. Reform of the law of intoxication should follow these same principies.

First, most of the Canadian public believe that individuals should be free 10 consume
legaily available intoxicating substances. The consumption of such substances is a pan of
Canadian culture. Although society is tolerant of the use of such substances, it does not extend
its tolerance to intoxicated individuals who commit harmful acts. Most people feel strongly that
such individuals should be subject to criminal punishment. it must be noted that although the
author could find no reported studies specifically on Canadian attitudes on intoxication and
criminal liability, most discussions of law reform in this area appear to proceed on the assumption
that Canadians are opposed to allowing any defence to a criminal offence which is based on
evidence of voluntary intoxication. Theretora, for the purpose of this policy analysis, it is assumed
that Canadians are opposed to allowing any defence to a criminal offence which is based on
evidence of voluntary intoxication. In many respects then, becoming intoxicated to such a degree
that one consciously or unconscicusly creates harm is viewed as morally blamewonrthy. A new law
ot voluntary intoxication should reflect this view.

Secondly, there are two important underlying principles of Canadian law: first, there
shouid be no criminal liabiity without intent and, second, that a subfective standard shauld be
used to determine whether an accused possessed the necessary intent. The present law with
respect 10 evidence of voluntary intoxication has been criticized on the basis that it is not
consistent with these principles.

Lastly, it goas with out saying that criminal law can have an impertant deterrent effect on
undesirable behaviour. The criminal law sheuld, to the furthest extent possibie, identify and
respond to undesirable behaviour,

Current Law;

The defence of intoxication does not exist at common iaw or in the Criminal Code. A true
defence arises only when "the accused is shown to have had the mens rea and 1o have
committed the actus reus for an offence but assens that because of some other factor, he has a
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detence that entitled him to an ac:quittal."69 Evidence of intoxication by itseif or with other
evidence ¢an only cast doubt upon whether the requisite mens rea or actus reus for an cffence
existed. The present law catagorizes criminal offences as specific and general intent offences for
the purposes of determining the reievancy of evidence of voluntary intoxication. Evidence of
voluntary intoxication which is less than the degree of rendering somecne in a state akin to
automatism or insanity is considered irrelevant {o determining the mens rea of general intent
offences. Conversely, for specific intent offences, evidence of intoxication is relevant to
establishing the mens rea.

There are three significant problems with the present state of the law. Firstly, the
distinction between general and specific intent oftences is unciear and difficult to appiy.
Secondly, the exclusion of evidence of voluntary intoxication resuits in a departure frem a
subjective approach to mens rea. Thirdly, there is an unjust disparity in treatment of an accused
who is in a state akin to automatism in comparison to that of an accused who is impaired to a lesser
degree.

Jntoxication and Criminal Liability:
An understanding of the relationship of intoxication to ¢rime and ¢riminal jiability is relevant

to the decision on policy. This ¢an ba gained from considering evidence from jurisdictions which -

have different laws with respect to evidence of voiuntary intoxication and from different disciplines
which study how intoxication effects behaviour. It is also useful to speculate about the possibile
affects of any particular policy.

(I} The experience In other jurisdictions

Australian law considers evidence of intoxication relevant to determining whether an
accused possessed the mens rea and actus reus for an offence. Studies on the effect of this
policy indicate how rarely evidence of intoxication will function to negate the mens rea of an
offence. Very few acquittals have occurred and in those cases where acquittais have occurred
the intoxication was very extreme.”’9 In a study by Judge G. Smith?! which was based on a
sampie of 510 trals, it was found that in only sleven cases was the defence of intoxication raised
where it had previously been unavailable. Only three of these eleven cases resulted in acquittais.
Only one acquittal could be characterized as being attributable t¢ evidence of intoxication.

59 A.W. Mewstt and M. Manning, Criminal Lay (Toronto; Butterworth & Co. Canada Lid, 1985) at 194.

70 |Law Reform Commission of Victoria, Criminat Respensibility: Intention and Gross Intoxication (Novambar
1986).

71 Foctrote to O'Connor's Gase" {1981), 5 Crim.L.J. 270
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In some countries which have moved to policy which ailows evidence of intoxication to be
relevant to all offences, law reform initiatives have focused on limiting the relevance of avidence of
intoxication. This is probabiy indicative of the fact that the public's attitudes in these countries
favour a legal system which does not provide for a defence based on evidence of intoxication. Itis
interesting that despite the fact that the policy in Australia has resuited in few acquittals, the
Review Committee in its Draft Commonwealth Coda proposed a return to the English system of
categorizing offences to determine the relevance of evidence of intoxication.’2 The South
African Law Reform Commission recommended that there be an offence of criminal intoxication.
This recommendation was made in respense to the court's rejection of the specific-general intent
distinction. 73

(I} The relationship between intoxication and crime

There has been much research into the relationship between the use of intoxicating
substances and crime. Often it is assumed that the use of illegal intoxicating substances causes
criminal behaviour. This is probatly due to the fact that media presentations of crime focus on its
relationship to the use of illegal drugs.74 There is no clear evidence to support this
hypothesis.75

Many pecple do commit crimes while intoxicated with legal substances such as alcohol as
well as illegai substances. There is some evidence of a relationship between violence and
alcohol. 7€ Studies have also shown that victims of violence are aiso often under the influence of
intoxicating substances.”’ While there may be a correlation between the occurrence of violence
and use of aicohol, many social scientists are reluctant to conclude that the use of aicohol causes
violence.

Dilterent types of intoxicating substances affect people in ditferent ways. Some
substances are depressants; some are stimulants. They may produce changes in pecple's
personalities that may result in a greater predisposition to engage in harmful activities. For
instance, aicohol intoxication may result in a relaxation of inhibitions in such a way as to increase an

72 |, Leader-Ellion, ~Voluntariness, Intoxication and Fault™ (1991) 15 Crim.LJ. 112 at 112.
3 South African Law Cammission, Offences Committed undec the Influence of Liquor or Drugs (January,
1986).

74 anton R.F, Schweighofer, "The Canadian Tamperance Movemant: Contemporaty Parallels™ (1988) 3
Canadian Journal of Law and Socisty 175 at 178.

75 P. Bucknell & H. Ghodse, _The Criminal Law Library-No 2: Misuse of Drygs (London: Wateriow
Publishers Limited, 1986) at 29. The LeDain Commissicn in Canada reported that mera was littla avidancae in
Canada to indicate that cannabis use was associaled with crime. Sea ;

ot the Non-Medical Use of Brycs (Ottawa: Information Canada, 1972) at 273.

78 See studies by Walfgang, Voss and Heburmn, McClintock and Radzinowicz as cited in D. Farrier, Qrugs
and Intoxication {Landon: Sweet & Maxwsil, 1380 at 46,

77 thid. at 48.
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individual's likelihood to engage in violent activities. Howevar, often such intoxicating substances
do not effect an individual's capacity to form the intent to do an activity but simply aiter the person
in such @ manner as to make them more predisposed to make particular decisions or engage in
particular behavicurs which result in harm,

{lli) Acquittals and Evidence of Intoxication

Even the strongest proponents of a policy which allows evidence of intoxication to be
relevant to the determination of the existence of mens rea and actus reus for all offences
recognize that such an approach may resuit in acquittals which are unacceptabie to the public. For
instance, the defence of mistake coupled with evidence of intoxication in the context of sexual
assault may lead to greater acquittais.”’® Another exampie of an unacceptable acquittal would
occur when an individual becomes so intoxicated that he or she is not aware of nig or her actions,
Such a policy wouid fail to deter individuals from becoming so intoxicated that they may commit a
harrrful act.

Law _Reform Commission Pronosals:
The Law Reform Commission of Canada has proposed a special category of liability to deal
with the voluntarily intoxicated accused.

3(3) Intoxication.
(@) General Rule. No one is liable for which, by reason of intoxication, he fails to
satisty the cuipability requirements specified by its defmition.

(b) Proviso: Criminal Intoxication. Notwithstanding clauses 2(2) and 3(3)(a),
unless the intoxication is due to fraud, duress, compuision or reasonable mistake,

(i} everyone falling under clausa 3(3)(a) who satisfies all the other
elements in the definition of a crime is liabie, axcept in the case of
tausing death, for committing that crime while intoxicated: and

{ii) everyone falling under clause 3(3)(a} who causes the death of
another is liable for manslaughter while intoxicated and subject to
the same penalty as for mansiaughter.”®

78 The proposad reform of the Criminal Code with respect 1o saxual assauit may seliminate a defence of
mistake based on a hanast belisf that consent was given.

79 Supra, nota 20 at 30.
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Thase provisions present a policy which is consistent with the interests and perspective
of the Canadian public. The pubiic is opposed to the idea that the introduction of evidence of
intoxication may result in an individual escaping punishment for his or her harmful actions. This
policy reflects this concern by creating a calegory of liability which specifically targets the
voluntarily intoxicated accused who may otherwise escape liability. The liability of the accused is
based upon the act of becoming voluntarily intoxicated and committing a criminal offence.

Such a policy would deter individuais from engaging in such behaviour more eftectively
than other palicy alternatives because the act of becoming intoxicated is identified as a basis for
finding criminal liabiiity. Effective deterrence is only achieved if the behaviour 1o be deterred is
identified sufficiently. In tha case of the use of intoxicants, it is in society's interest fo deter
individuals trom becoming intoxicated to the degree that they may be more predisposed to
commit harmiui acts. While it must be recognized that criminal law is limited in its ability to dater
behaviour,80 the law has an imponant symbolic function in explicitty identifying negative
behaviour.

This policy is, o some extent, inconsistent with the underlying principie that there be no
criminal lability without demenstrating criminal intent, but most of the policy cheices in this area
represam some departiure from a subjective mens rea standard. The Law Reform Commission
provisions make evidence of intoxication relevant to determining the mens rea and actus reus of
all offences; however, by creating a different catagory of liability, the policy departs irom a
subjective intent standard. It provides for liability even if the accused did not possess the
necessary mens rea for an otfence because of his or her intoxication, It is, however, consistent
with the interests of deterrence and other social values. Moreover, the departure from a
subjective standard is preferable to other policy solutions because it explicitly identifies the basis
for the depariure. QOther policies try to maintain the appearance of consistency with the
subjective standard by equating the act of becoming intoxicated with particuiar levels of intent or
by arbitrarily determining lor some offences that evidence of intoxication is irreievant.

In comparison o the varicus alternative directions for policy, the Canadian Law Reform
Commission's recommendation is the most consistent with the policy objectives of criminal law
reform. Although the pravisions represent a departure from the subjective standarg of criminal
liabiiity, t would atfect very few accusad, Most individuals would not receive an acquittal hecause
evidence of intoxication was relevant to the determination of their liability. These provisions
capture the few individuals who would escape criminal liability because of the admittance of such
evidence. This accords with the public's view of infoxication and with society's interest in
deterring harmiul behavigurs, 1t is, therefore, recommended that Canada adept the provisions
recommandad by the majority of the Canadian L.aw Reform Commission.

80 Deterrance Theary is basaed an the assumptions that pecple are rational and that crime is the resuit of an
individual assessing the costs and benefils of a particular actions. In the ¢case of many criminal activities, it
is guastionable@ whether these assumptions are correct. Therefore, the deterrant value of law with respect
to some offences is questionable. For a good discussion of deterrence theary, see Allen E. Liska

Parspectives an Daviange (Englewood:Prantice-Hall, Inc., 1981) at 94,



