CHAPTER XIX
PERJURY

Ix Anglo-Saxon legal procedure, judicial oaths played a very
important part, being taken both by jurors and by com-
purgators. Doth these classes were punishable for any per-
Juries they uttcred. DBut the functions of the modern witness
had not yet heen differentiated from those of the juror; and
perjury by witnesses was consequently an unknown erimel.
And when, in the fourteentl century, witnesses did begin to
be brought in to inform the jury, perjury by them was not
made a punishable offence. Hence it became a maxim that
the law regarded every witness's oath as true. Even the
ecclesiastical courts, though treating breaches of fajth in
gencral as matters within their jurisdiction, took no notice
of the grave breach of faith involved in giving false witness.
But, beforc the end of the fifteenth century, the Star Chamber
sometimes interposcd to puuish perjur-ies. And, in the six-
teenth century, Parliament itself began to interferc with the
immunity of witnesses; dealing in 15402 with subornatien of
perjury, and in 15623 with perjury itsclf. But for each of
these offences it imposed only 2 pecuniary penalty, recover-
able eivilly by a penal action. Finally, howcver, the Star
Chamber, in 1613, declared perjury by a witness to be punish-
able at common lawd Sir James Stephen emphatically
characterises this decision as “one of the boldest, and, it
must be added, one of the most reasonable, acts of judicial
legislation on reeords.”

The offence thus created was one which could only be
committed in a judicial proceeding®, and by a witness who
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gave false evidenee on oath. But the law gradually eame to
assume a far more complicated lorm, Parliament specified
various matters which were not judieial proceedings, vet in
which the telling a falsehood upon oath was to be a Perjury,
Again, some classes of witnesses came to be allowed by statute
to give evidence in judicial proeeedings on niere aflirmation,
without any cath; and falsehood by them, though no Perjury,
was made as severely punishable as if it were one. Moreover,
the judges procecded to declare that, in any matter whercin
the law rcquired an oath to be taken, the taking it falscly
—if it were not judiclal, and so not a Perjury—would be at
Ieast a common-law misdemeanor!, punishable with fine and
imprisonment, though not with the penalties of Perjury,

Happily the multilarious rules on these subjects have now
been reduced to a comparatively simple and logical form.
Tle noble task of codifying our criminal law, a task attempted
by the statesmen ol a generation ago? on a comprehensive
scale but with no practical result, was resumed in 1910 by
Lord Loreburn in a more fragmentary manner but with
legislative success. For he carried the Perjury Aect, 1911
(1 and 2 Geo, V., c. 6); which modifies not only the common
law but also the provisions of upwards of a hundred and
thirty Acts of Parliament,

It creates, or continues, numerous offences of False Publie
Statcment. All, however severely punishable, are only mis-
demeanors. In each of them the offence lics in the breach of
the oath or alfirmation or declaration; that breach consti-
tuting only one single crime, however many be the lics that
falsify the evidence. A fresh lie does not ereate a fresh perjury,
but is merely a fresh proof of the one general perjury; or, in
technical phrase, “matter for a new Assignment of Perjury.”
“Agsertory ” oaths, not ““promissory ™ ones, are conccrned,

The Statute classilies the offenees into three groups.

{A) The grade most heinous consists of the olfences pun-
ishable with scven vears’ penal servitude, or with two years’

1 Rey, v, Foster (B, and R. 430, K, 8. C. 417). t Hee po 531 infra.
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imprisonment (whether with or without hard labour), or
with a fine (whether in addition to one of the preccding pun-
ishments or alone). Of these there are several,

(1) “Perjury”; a term which is henccforth to be restricted,
as it was originally, to the case of forensic false evidence, It
ts defined—s. 1 {(1)—as the crime committed when a person,
lawfully “sworn!” as a witness (or an interpreter) in a judicial
proceeding willully makes a statement, material in that pro-
ceeding, which he knows to be false or which he does not
believe to he true,

The term “judicial” is, however, employed here in a wide
sensc which will cover not only inferior courts, like petty
sessions, or courts outside the common law, like a court-
martial, but even many matters of mere administrative busi-
ness. For it is—s. 1 (2}—to include all proceedings “before
any court, tribunal, or person, having by law the power to
hear, receive, and examine evidence on oath®” Yet clearly
the offence will not be committed unless the evidence be
actually taken beforc a person who has legal power to take
it. Thus when a Registrar in bankruptey, who was presiding
over the examination of a debtor, left the room to discharge
other duties but bade the solicitor go on questioning the
debtor, false answers given after his leaving were held to be
no perjury® And when justices of the peace held an informal
preliminary meecting, at which they took evidence, in order
to lighten the labour of their statutory licensing-session, a

! The expression is here not limited to religious Qaths, but includes also
the taking of a legal Affirmation or Decluration—s. 15 (2). But the ch.ld
who gives evidence willwout being aworn (infra, pp. 383, 383) slill reinaing
punishable for ita falsity only by being aent for 2 month Lo & mere “place of
detention.”

® Difficullies a3 to the common-law ‘‘territoriality™ of cviminal juris.
diction (infra, p. 416) the Act obviates by treating as perjuries punishable
in ihis eountry not only—s. 1 (4)—such as are commitied here for the pur-
poses of a judicial proceeding in colonial or foreign territory, Lut also—
8 1(3}—all that are committed for the purposes of an Fnglish judietal
proceeding, though committed in other parta of the King's dominions or {if
before a British funetionary} even in some foreign country.

% Reg. v. Lloyd, L. 3. 19 Q. B, D. ®15.
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witness who swore falsely at this unauthorised meeting was
held to have committed no offencel.

{2} Similar conduct when committed, outside all judicial
proceedings, by a person who has been “‘required or author-
ised by law to make any statement on ‘oath’ [including, by
s. 15, Affirmation or Declaration] lor any purpase”; s, 2 (1).

In these two crimes—A (1) and A (2)—in which, whether
in a judicial or a non-judicial procecding, the offender has
been “‘sworn,” it is not necessary that his statement should
be false at all. The man becomes punishable simply through
utfering an assertion, false or true, which he does not posi-
tively *believe to be true; s, 1 (1), 5. 2 (1). For a man who
tells the truth quite unintentionally is morally a liar. Bracton
{fo. 289) enforces this principle by the grotesque illustration
of a Jewish juryman whe, by concurring in a verdict that
Christ was born of a virgin, committed a perjury, whilst his
Christian colleagues of course committed nene? Conversely,
false swearing is no crime when it is not wilful, but merely
inadvertent (sce p. 802).

On the other hand, a rule of peculiar, and perhaps unfor-
tunate3, lenicney is borrowed by the Act, from the older law,
for these two important offences—A (1) and A (2)—and also
for one—viz. B—of those that are less heinous, For in these
three crimes no guilt is incurred by a wilful false statement
unless it be “material*” to the proceeding, or the purpose,
for which it was made, This lenient cld rule has often
enabled witnesses, who had wilfully given false evidence, to
escape all punishment. Fortunately the judges construe the
rule very narrowly. Thus they have held that the evidence
need not be material to the actual issue of the litigation—a
lie about his solvency by a man who mercly offers himself as

1 Rex v. Shaw, 6 Cr. App, B, 103,

* Falasty as to a mental fact sullices; 2g. the witness's belicf, or his
1 camnot remember™; Reg. v. Schlesinger, 10 Q. 1B, 470,

¥ The Indian and Canadian Penal Coded shew no such lenieney.

+ I.e. such as might actually affect the mind of the tribunal. Materiality
as to the sentence sulfices; Rex v, Wheeler, 24 Cox 603,
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l)a.‘il is suffieiently material to a eriminal prosecution. Again
evidence may be sufliciently ““material® even though it wcr(;
Pmtt‘erial, not intrinsically, but only by its facilitating the
Jury’'s acceptance of other testimony which had an int?insic

materiality’. Thus mere trivial details, mentioned by a

.Witness in giving his account of a transaction, may become
Important by their leading the jury to believe that his
knowledge of the transaction is complete, and his cvidence
thercfore likely to be accurate. On the same ground, all state-
ments made by a witness as to matters that merely affect his
ct.'edibility are material?, e.g. his denial of having been con-
?nctcd of a erime, Aud even if the falsc evidence were legally
madmissible, yet this need not prevent its heing regarded as
“m:fa,terial” cnough to form the subject of an indictment for
perjury. There is, for instance, a rule that when a witness
answers questions that relatc merely to his own credibility?,
his answers are to be taken as final; so that no other witn;ass
can legally be brought to contradict them. Yet if, by a
hr?ach of this rule, some sccond witness be permitted to give
this contradiction, and he pive it falsely, he may be indicted
for perjury; for, so soon as the contradiction was admitted

1t did affect the credit given to the previous witness, and sc:
became “ material4,” ,

The long-disputed question whether it is for the judse
or for the jury to say if a statement was or was n:}i;
“material,” is determined by the Act in favour of the judge;
s. 1 (8), ' T

(3) The wilful use of a false affidavit for the purposcs of
the Bills of Sale Act, 18785%; 5. 2 (2).

Moreover this first grade of erimes includes the following

! “A witness's statementa as to his Identily—hi
ot st 1l y—his name, abod sitiv
in llfe-‘—a,r’e material, For they affeet the degree of trust which Lh:: 'ILES'I:-‘;E
gu;e}l;lm. Per Darling, J., at € €. (., Jan. 12, 10923 o

¢ v. Baker, L. R, [1895] 1 Q. 1. 797 (K, &, (. .

" Infra, p. 365. 159511 Q- 5. 797 I5. 8. €. 419,

* Rey. v, Gibbon, I, and €. 109,

6 ! - ) s

41 and 42 Vict. e. 31, See Williams® Personal Praperty, Pt 1, ¢h. 11
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two offences which may be committed even when no formal
oath or aflirmation has been taken™.

(4) False statements, whether they be ™ sworn’ to or not,
made with reference to effecting the celebration or registra-
tion ol a marriage; s. 8 (1).

" (%) False statements, sworn to or not, with refercnce to
the registration® of a birth or of a death; s. 4 (1),

(B) A less guilty group of offences consists of some that
are not punishable with penal servitude but only with two
years’ imprisonment, or a fine, or both (s. 5).

In these mo Oath has heen taken, They are committed
when statements, willully false in a material particular, are
made in a “Statutory Declaration®”; or in some document
which the offender was autherised to make, or some oral
declaration which he was requircd to make, by a public
gencral Act of Parliament*.

(C} The least heinous grade is that of the offences for
which the punishment is imprisonment for a year {with, sinee
1914, hard labour) with or without a finc, or a finc alonc.
These offences arisc when a man makes (either in writing or
orally) a representation “which he knows to be false or
frandulent” for the purposc of getting himself registered, or
of procuring a certificate of some one’s being registered, on
the statutory roll of persons legally qualificd to practice a

particular calling—e.g. medicine or dentistrys; s. 6%,

1 The Criminal Justice Aect, 1925 (s 28}, will allow in Fsth these two
ollences—(4) and {#}--the alternative of trial at Petty Bessions; but in that
ease the utmost punishment for either would be a fine cf £50.

% {n indictment for this ofienco a fine cannot be inflicted along with
penal gervitude or imprizonment, but only in substitution for them.

3 See the Statutory Declarations Act, 1833 (5 and 6 Wm. 1V. c. 2). The
Criminal Justice Act, 1925, 8. 21 and sched. 2, will allow the alternative of
trial at Petty Sessions: with a possible punishment of, ai most, six monthy’
imprisonment and £100 fine.

1 As when a voter iz guestiened by the returning officer ot a general
clection,

% The Act is so eomprebensively framed that perhaps no form of Public
Statcment is omitted. But what of false statemoents given orally, and not on
oath, by a witness ut & Local Government public inquiry?
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In all these various offences, from Perjury downwards,
wilfulness is an clement essential to guilt. The man who
makes an untrue assertion, but with an honest helief that it
Is true, commits no erime. IHs clerk made out the account,
or his solicitor prepared the affidavit; and then he, on reading
it over, felt no doubt of its correctness. Though due to in-
advertence or forgetfulness or mistake—even careless and
stupid mistake—his untrue words were not due to wilfulness,
The case would he different if, instead of an actual belief that
his asscrtion was true, he had had no belief either way!; for,
by making the assertion, he pledged himself that his mind
was not a blank with regard to it, so he lied “wilfully,” Tt
may however be doubted whether such non-belicf would
support a conviction for those offences—A (4) and B and €
—which the Act requires to be committed not only wilfully
but Enowingly.

If any one incites a person to commit either perjury or any
other offence against the Act, he commits, of course (supra,
p- 80), a misdemeanor for which he may be fined and im-
prisoned with (since 1914) hard labour.  But if his incitcment
prove so successful that the other man does commit the
offence, there is then an actual Subornation: and for this the
suborner may be visited with as severe a punishient as for
the perjury, or other offence, itself (s. 7).

For all the above-mentioned offences a time-honoured pre-
caution, which the common law of Evidence imposed in
prosecutions for perjury, is perpetuated, A person shall
not be liable to be convieted of any gffence against this Act
{or of any offence declared by any other Act to he, or to be
punishable as, perjury or subornation of perjury) solely upon
the evidence of one witness as to the falsity of any statement
alleged to be false™: s, 13. Otherwise there would but be
one man’s oath against another’s —the statement originally
sworn to by the defendant, and, on the other hand, the

T Bee I. I 9 A, C. at p, 203,
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contradiction of it now sworn to by.the w’itnes‘s fo‘r the
prosecution. (See infra, p. 392.) Butitis suﬂ"_nmfent it t}ns one
direct witness be corroborated by some adH}ISSLOB which the
prisoner has made, or by circumstantial evzldence:. .

The Divoree Court is commonly regarded as “the play-
ground of Perjury’’; and not mercly because a perverted
sense of honour frequently prompts adalterers ’tc.a falsehoad.
But the crime is still more common in the _go.lhsmn cases'of
the Admiralty Court; where sailors often manifest a clanTl1sh
zeal for their ship. The Commercial Court is probably’ the
tribunal most free from mendacity.

1 (f, Pex v. Saldanha (The Times of Nov. 1st, 1921, C. C. AL}



CIIAPTER XX
DIGAMY

Braayy, as Blackstone tells us, properly signifies heing
married tice; but in law is used as synonymous with poly-
gamy, or having a plurality of wives at once. (In 1790 a
man named Miller was pilloried for having marricd so many
as thirty women, for the sake of getting their money.) It
originally was a purely ceclesiastical offcnce, But in 1603,
by 1 Jae. I. e. 11, it was made felony. This statute, after being
repealed and re-enacted by 9 George IV, c. 81, is now repro-
duced in the Offences against the Person Act, 1861 {24 and
23 Yict. ¢. 100, s, 57).
The offence is committed when a person who
(1) has previously heen married,
(2) and has not since been legally divoreed,
(3) goes through a legally rccognised ceremeny  of
marriage with another person,
(4) whilst the original wife or hushand is still living;
(5} unless the original wife or husband has been con-
tinuously absent from the accused husband or wife during
the scven years preceding the second marriage; and has
not during that time beer known by him or her to be living,

L. Preciously married!. To sustain an indictment for
bigamy the first marriage? must have been valid according
to the law of the domicil of the parlies, so far as coneerns their
personal eapacity to marry?®; and according to the law of the
place of celcbration, so far as concerns the ceremonial form,

! As to the proof of this, sce pp. 331, 332 infra.

? A “marriage” under polygamons {e.7. Moslem) law does not suffice;
LR [1917] 1 K. B, at p. 360, Cf. Seedai v. The Master, South African L, RR.
[1917] 302; and see 29 New Zealand Hep, 371,

¢ Dicey’s Conflict of Laws, 3rd ed. p. 678, But sec . 863 as to the growing
tendency to test Capacity by the same rule as Foro,
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Amongst possible causes of voidness may be mentioned
the fact of either party being an idiot at the time of marriage;
or the fact of the parties being within the prohibited degrees
of relationship (as upon a man’s marriage with his niece). So
too, if the prisoner’s first wife were actually the wife of seme-
one else, at the time of her marriage with him, this marriage
would necessarily be void. Consequently for him to proceed
to marry some other woman will, though apparently a
bigamy, be really no crimel, Similarly if X marries first A,
and secondly B, and then thirdly, after 4’s death, marries C,
this marriage between X and C will not be indictable as a
bigamy; inasmuch as the marriage with B was a mere
nullity,

But besides those invalid marriages which are actually
void (i.e. which may be treated as null by any court where
evidence is given of the circumstances that invalidate them),
there are others which are only voidable, i.e. the cause of
their invalidity is merely one for which a court of matri-
monial jurisdiction may set aside the marriage, if called upon
to do so, whilst both the parties are still alive, But, until thus
set aside, such a marriage must be treated by all courts as
valid. Hence even a voidable marriage, as where either party
to the marriage is then under the age of capacity {fourteen
and twelve respectively?, or is sexually impotent), has always
been regarded as sufficient to fix the wife’s Nationality and
Domicil, and to render any second marriage bigamous.

2. Not divorced, It will be a good defence to a charge of
bigamy, if the prisoner prove that the first marriage had been
validly dissolved? (or judicially declared to have always been
void), before the celebration of the sccond marriage. The
diveree must be a legal one; legal, that is, by the law of the

* Lord Euston in 1871 married 4. Afterwards, on finding that B, whom
she had raarried in 1863, was still alive, he sued for nuility of marriage. But
her succeasful defence was that in 1863 £ was already married to ¢, who
fived till 1867,

* Halabury, xv1. 281; Com. Dig. #if, Baron, B. §; 2 P, Wms. 361; Dyer 369,

3 A “decree nisi” is not enough; & point too often overlooked.

T x 20
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country where the divorced parties were domiciled at the

timel. If it were not thus valid?, the fact that, by an etror of -

law, they honestly though mistakenly supposed it to be valid,
will not prevent the second marriage of either of them from
being criminal. But if valid under that country’s law, a
divarce will be effectual here as a defence to a charge of
bigamy, even though the ground on which it was granted
was one that would not have cnabled the parties to obtain a
divoree in this country, had they then been domiciled here.

8. Legally recognised ceremony. RBigamy, like homicide,
forms one of the rare exceptions to the principle that criminal
jurisdiction is purely territorial. For, if the person accused
be a British subject, it is immaterial in what territory {even
though it be outside the DBritish dominions altogcethers) the
second marriage took place; and he may be tried in any
part of the United Kingdom where he may be in custody.
But a person who is not a subject of His Majesty cannot
thus be tried here for a bigamy committed outside the United
Kingdom. .

The sccond marriage (the alleged erime} must have been
in a form recognised by the law of the place where it was
celebrated®. But any form, legally recognised there, is suffi-
cient, It is enough that it would have been good on some
oceasions; notwithstanding its being one which could not
have been effectual on that particular occasion, cven had the
guilty person not been already married. Thus it is no defence
for a man, accused of bigamy, to shew that he is a Christian,
and that the form of marriage which he went through at his

1 Le Mesurier v, Le Mesurier, L. B. T1883] A, C. 517. It may be eon-
venient to note here that by the Adminisiration of Justice Aet, 1020, 5, 15,
quegtions of even & foredyn law must now be decided by the judge himseif,
instead of being, as formerly, submitted, as questions of Fact, to the
jury. ——TT

¢ Moslem divorces do not suffice in England; L. R, {1817] 1 K. B, ¢24.

¥ Earl Bussell's Cage, L. R, [1901] A, €. 448, Cf. p. 143 supra.

¢ Reg. v. Allen, L, R, 1 C. C. R. 267 (K, 8, C. 423). In India, if the first
marriuge be wnder monogamous law, o second marriuge even under & poly-
gamaus law will be o erinvinal bigamy; The Emperor v. Lazar, 39 Madras 551,
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second wedding was one that is valid for Jews alone, Nor is
it any defence to shew that the parties were too near akin to
be able to contract a valid marriage, For the ground upon
which bigamy is punished is the broad one of its involving
an outrage upon public decency by the profanation of a
solemn ceremony,

4, Griginal spouse still living. The prosecution must establish
the fact that the prisoner’s original husband or wile was still
living at the time of the second marriage. Still it is not
necessary that this should be shewn by the direet evidence
of some onc who can speak to having seen that person alive
at that datc. It may be sufficiently established by mere
probable inference from citcumstances; e.g. from the fact that
the prisoner’s first wife was alive and well a few days belore
his sccond marriage. But the fact of her having been alive
merely within the often-cited period of “seven years™ belore
that marriage, will {requently be utterly inguilicient to justify
an inference that she was still alive when it was solemnised.
For the effect of shewing that she was alive at some time
within these seven years is merely to neuntralise the pre-
sumption?® of her death, not to reverse it and so throw back
the burden of proof upon the prisoner. It simply releases the
jury from any technieal presumption; and sets them free to
look to the circumstances of the particular case. From the
woman’s age and hcalth, the climate of the eountry in which
she resided, the period which has elapsed since she was heard
of, and similar circumstances, they must draw an inference
as to whether she did or did not survive until the thne when
her husband married again.

5. Not absent for seven years. It is provided by the statute?
that it shall be a conclusive defence to shew that the prisoner’s
original spouse (1) had been continuously absent {rom the
prisoner {cven though by his wilful desertion), during the
seven ycars preceding the seeond marriage, and (2) had never

Y fnfra, pp.o 331, 333,
® 24 and 23 Viet. ¢. 100, 8, 57; e¢f. 1 Jac. L e 11,5 2.

202
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been heard of by the prisoner meanwhile. It is not necessary
that the prisoner should give express proof of both the ele-
ments requisite to this defence. For if his wife’s continuous
absence for seven years be proved, this will suffice to raise a
primé facie presumption of her not having been heard of
throughout that period!. But of course the prosecution may
rebut this presumption, by shewing that within the seven
years the lact of her being alive had become known to the
prisoncr. :
We now come to a difliculty about which there have been
keen controversies. If it be shewn (1) that the prisoner’s wife
was alive at the time of his second marriage, and (2) that at
some time during the seven years preceding the second mar-
riage he had known of her being still alive, must he necessarily
be cenvicted? What if, subsequently to his last hearing of
her as alive, he had received authoritative?, though mistaken,
assurance that she was dead? So far as the mere language of
the statute goes, he undoubtedly has satisfied its definition
of bigamy. Yet he may have done nothing which he did not
honestly belicve, and reasonably believe, to he perfectly
lawful. For a long time judges dilfered in their decisions as
to whether such a belief would or would not be a good defence
for the re-marrying. But in 1889 it was decided in the Court
for Crown Cases Reserved, by nine judges to five, that the
general principle of eriminal law, that a person cannot be
guilty of a crime unless he has a guilty mind, is so funda-
mental that it must here override the omission of the statute
in not expressly including a mental element as an essential
requisite in the offence of bigamy. Accordingly the majority
of the court held that the prisoner’s bond fide belief, on
reasonable grounds, that his wife was dead, would excuse his

v Reg. v. Curgerwen, L. R 1 C. C. R, 1 (K, 8. C. 428},

? He must not act upon mere ramout but mnust make searching inguirics,
proportionate to the sericusness of such an act as marriage. “My husband
was & sailor; and a sailor—whom I did not know and have never gince seen
—told me in Hull that he dizd in Chathem hospital” was held insufficient
by Pickford, J,

P
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re-marrying even withini the seven yearsl. In the United
States the opposite view prevails. And in Fngland it is now
settlcd?® {despite earlier rulings to the contrary) that no such
excuse is afforded by a similar mistalken belief, at the time
of the later marriage, that the former marriage had heen to
& married person, and was therefore void; or, similarly, that
this former marriage had been dissolved by a Divorce,

As regards the evidence which will be available at the
trial, it should be neted that, although the husbands or wives
ol accused persons were excluded by the common law from
giving evidence at the trial of the aeccusation, Parliament
has greatly relaxed this exclusion., The Criminal Evidence
Act, 18983 now admits the husband or wife o give evidence
for a prisoner; and, if the accusation be one of Bigamy, the
husband or wife may, by the Criminal Justice Administration
Act, 19144, also be called even for the prosecution, and with-
out the consent of the person accused.

Bigamy is a felony, punishable with penal servitude for
not more than seven years or less than three, or with im-
prisonment (with or without hard labour) for not more than
two years®, It is, like manslaughter, a peculiarly “elastic”
crime®; the degrees of guilt varying—aecording to the degree
of deeeit practised and the sex of the person wronged—from
an offence closcly approximating in heinousness to a rape?,
down to cases in which the parties’ only guilt consists in

t Reg. v. Tolaon, L. R, 23 Q. B. I, 168 (K. &, (. 15). On the other hand,
his merely congectural {though correct) belief of her being alive wiil not make
it a erime for him to re-marry after seven years’ absence; for the Act requires
Knowledge.

* Rex v. Wheat, 15 Cr, App. R. 134; L, R. [1821] 2 K, B. 119,

3 Infra, p. 411. t Infra, p. 412,

% Lord Ruasell, L.C.J., added “and the having two mothers-in-law.”

f During the one year 1920 the sentences inflicted for it by one very
experienced judge ranged from four years' penal servitude down to a single
day’s imprisonment.

? Hence when the guilty party is the man, the judge, before passing
sentence, usually inquires from the “wife” whether sexual interecurse had
taken place between them before the “marriage.” If it had nof, his guilt is
mch greater,
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their having misused a legal ceremonial for the purpose of
giving a decent appearance to intercourse which they knew
to be illicit, Indeed there may even be cases of an undeubt-
edly criminal bigamy where there is no moral guilt at all,
For hoth parties may have been misled by some very natural
misapprehension of law. The grcat, and unhappily increasing,
dissimilarity between the matrimonial Iaws of ecivilised nations
has made it but too easy for a man and woman to be hushand
and wile in one country and yet not so in another,

The other party te the bigamous marrisge, il aware, at
the time, of its criminal character, became guilty of aiding
and abetting the erime; and aceordingly may be indicted for
bigamy as a principal in the sccond degree. On the other
hand, when a woman, who reasonably believes her hushand
to be dead, marries a man who knows (hut conceals) the fact
of his being still alive, this man will escape all punishment;
for the woman committed no crime, so he cannot he treated
as an accessoryl,

It may be added that where a higamy is committed, but
the other party to the sceond marriage has no knowledge of
its invalidity, she or he may, after the eriminal proceedings,
bring a clvil action to recover damages {or the tort of Deccit,
which the prisoner committed in pretending to be free to
marry? -

L Draft Criminal Code for Jamaica, p. 112,
2 Chilly's General Practice, p, xviil, Cf p. 96 supra.

CIIAPTER XXI
L.IREL

A reril is such a writing or picturc as cither defames an
individual {¥private™ libel} or injures religion, government?
or morals (* public” libel). - -

We have already seen® that most crimes are also torts.
But the most conspicusus illustration of this is afforded by
the defamatory, or private, Libel. It is a crime which not
only is a tort, but is constantly treated as such in actual
practice. For (1) it is only a misdemeanor, and accordingly
not affeeted by the rule which delayed, and therefore usually
frustrated, civil proceedings for crimes that were of the degree
of felonies. And again, (2} it is a crime which, unlike most
others, is often committed by persons whose peeuniary means
are large enough to enable them to pay whatever compensa-
tion a civil court may award. Ilence libels are much more
frequently followed up by civil than by eriminal proccedings,
And the judges of the present day desire to see indiciments
for defamation restricted to those cases in which the libel is
sufficiently aggravated, either by its intrinsic gravity or by
its obstinate repetition, as to be likely to provoke its vietim
to commit a breach of the peacc?,

Hence a detailed exposition of the general principles of
the law of libel should be sought rather in books on Torts®
than in those devoted to criminal law. It may, therefore, be
sufficient for the purposes of the present volume if we indicate

! The Qxford Dictionary states that the original meaning, “a little book”
{tibelius), had been narrowed to the present meaning of an unlawful book
at least as early as 1631

? F.g. 151 C, €. C. Sess. Pap. 459, 2 Supra, p. 20

4 Yei an accusation of mere incompetence in busineas {*hopeless mis-
management ™), with no charge againat honesty or henour, wag held by the
Court of Criminal Appeal to be suitable for indictment (Rex v. Dawson,
Aug. 19, 1924},

5 See Pollock on Torts, ch. vir; Salmond on Torts, ch. xI¥,
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very bricfly the fundamental prineiples which are common
to both the civil and the eriminal law of libel, and then
explain the distinguishing features of the latter aspect of
this wrong?, The following principles are common to both its
aspects:

{I) Anyone who publishes a defamatory document con-
cerning another person, so as to tend to bring him into hatred?,
contempt, or ridicule?, is guilty of “publishing a defamatory
libel®.” This “document™ may consist of either a written or
a pictorial® composition; e.g. even of an effigy suspended from
a mock gibbet.

(IT) The publication need not be *malicious ™ in the popu-
lar sense of that word (4.e. it need not he due to spite, or, as
it is called, * express malice™), nor even in the statutory onc
(supra, pp. 148, 164) of evil intention. A printer’s purely
accidental omission of a “not™ will suffice. It is true that
the Libel Act, 1843, when dealing with criminal libel, docs
in terms restrict the offence to “malicious publication.” But
from the mere fact of publishing sueh matter, without any
of the recognised legal grounds of excuse, the law draws an
absolute presumption that the publication was malicious.
Hence it is now settled® that it is not even necessary for the
prosccutor or plaintiff to make in his pleadings any formal
allegation that the libel was published maliciously. The law
of libel has thus, at last, worked itself free from entanglement
with the cld fictions of a * constructive malice,” which some-

? Bee 8tephen, Hist. Or. Law, 1. 208-395; Stephen, Dig, Or. Law, Arts,
0%, 179~-183, 291-303,

? Even merely amongst & narrow cirele of associates, e.g. a little coterie
of anarchists; Rex v. Malatesta, 7 Cr. App. I 275,

® In one of the United States, it has thus been held lbellous to deseribe
a man a8 “s Tory.” With emphatic rhetoric the Suprome Court of Georgia
thua ruled the point: * When the name of Washington shall grow cold to
the ear of the patriot, when the poles of the earth shall be swung round to
a eoincidence with the equator, then and not till then will it cease to be
alibel™ to call a man a Tory; Giles v. The Staie, 6 Cobb 284, 4D, 1849,

4 Reg. v. Munsiow, L. R. [1805] 1 Q, B. 758 (K. S. C. 432).

& Monson v. Tussauds, L. R. [1894] 1 Q. B, §71.

¢ Reg. v. Munslow, supra,
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times (as in the ease of ardent social or political reformers)
was—in Lord Macaulay’s words—*only a fechnical name for
benevolencel.”

(ITI) The unlawful meaning which the document is alleged
to have conveved must be one:
(i) which it was reasonably ecapable of conveying to
ordinary people of the class addrefed?, and
(1) which it actually did convey to the particular person
to whom it was published. -
{IV) Fveryone who cirenlates, or authorises the circulation
of, a libel is primd facie regarded as publishing it. But if he
can be shewn to have been a mere unconscious instrument
{as, for instance, is generally the case with a newsboy), this
will he a sufficient defence®; some mental element being
necessary to constitute such an act of “publication” as will
render the doer responsible for it.

(V) There are certain aceasions upon which the publication
of {(what would on ordinary occasions be) a libel bceomes
privileged®. Such a privilege may be either:

(a} Absolute; e.g. for publication in a House of Parliament5,
or by its order; and also for publication in a Court of Justice®.

(b) Qualified; i.e. arising primé fascie, but ceasing if the
prosecution shew that the publication was made with a spite-
ful motive, or, in other words, that there was “express”
malice on the part of the defendant. A privilege of this
qualified character is conceded to matter that is published
under a legal or cven a social duty; or as a fair comment

T Miscell, Works, 1v. 189,

t Qapital and Counties Bank v, Henty, L. R. T A. C. at p. 776.

2 Emmens v. Pottle, L. B, 16 Q. B. D. 354,

1 As to libels in conjagal life, see p. 74 supra.

5 Rex v. Lord Abingdon, 1 Esp. 215 (K, 8, C. 440).

¢ Watson v. Jones, I, R. [1905] A. C. 480, Thia covers communications
made to a solicitor, or a constable, ever. when legal procecdings are as yeb
only in contemplation, by a person who may (or may not) become a witness
in the case. See 3D T. L. R, 551. Contrast 30 T. L. R. 590,
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upon a subject of public coneern!; or for the protection of
any of the intcrests of the person publishing it (or, probably
even of the interests of the person to whom it is published?®);
and to fair and accurate reports of Parliamentary or judiecial
proceedings?; and also, by statute?, to such fair and accurate
reports of public meetings, or of open sittings of public bodies,
as are published in a “newspaper” and relate to some matter
of public concern,

(VI) It is the function of the judge to decide (i) whether
the document is reasonably capable of bearing the alleged
defamatory meaning, e.g. a banker’s note on a cheque “ Refer
to drawer” is not defamatory; (ii) whether the occasion was
privileged; and—where there exists a quali(icd privilege—
(iii) whether there is any evidence of express malice. All other
matters, including now even the fundamental question
whether the document is or is not a libel5, ave left to the jury.
For the erime lies not in the document itscll but in the act of
publishing it: and the guilt or innocence of that act lies in
the surrounding circamstances {of which the jury alone arc
the judges). Red-hot coals, destructive on the floor, may be
welcome in the fireplace.

But though the eriminal and the civil rules as to cases of
libel are, fundamentally, thus similar, they differ as xegards
some few minor points. These are the following:

(1) No civil action will lie for. a libel unless it has heen

1 Thomas v. Bradbury, L. R. [1906] 2 K. B, 627, E.g. public cricket
maftches.

* Coxhend v. Richards, 2 C, B, 569; Kenny's Tort Crses, p. 337,

? Uil v, Hales, L. R. 3 C. P D319 (10 8, T 442),

1 31 and 32 Viet. ¢, 64, 5. 4. This Act alzo gives “newapapers™ a statutory
privilege for their reports of judicial proceedings that scems to e 2n Abaolute
one {sce Gatley on Libel, p, 162); though Dr Blake Odgers contended for its
being Qualificed only.

¥ Bee Lord Camphell's Lives of the Lord Chanceflors, ch. cnxxvImL, and
May's Constitutional History, 1. 233-203, ss to the historic controversy,
during 1752-1791, on this important constitutional question, ultimately
settled by Mr Fox’a Libel Act, 82 Geo, ILI, ¢, 80. !
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publishied to some #hird person; since the sole object of such
an action is to secure to the plaintiff compensation for the
wrongful loss of that csteem in which other people formerly
held himt, Ilence a defamatory letter sent to the very person
defamed will not, in the ordinary course, hecome actionable;
thongh a defamatory post-card addressed to him will he®,
But the reason for the eriminal prohibition against libels is,
on the other hand, their tendency to provoke the libelled
person into committing a breach of the peace; and this
tendeney is naturally greatest when it is divectly to himself
that the defamation is addressed. Accordingly a publieation
to the actual person defamed is quite sullicient to support
an indictment?.

(2) The truth of the matter complained of —even though
the jury find it to have been published *“maliciously "—has
long been a good defence in a civil action for libel. For it
“justifies” the words, by shewing that the plaintiff has no
right to that reputation which he claims compensation for
being deprived of, - But the common law did not regard this
as being any defence to criminal? proceedings; for the truer
the charge, the more Jikcly was it to cause a breach of the
peace. An honest man may often despise ecalummnies; but a
rascal is sure to resent exposure. Hence in criminal courts it
used even to be a maxim that “the greater the truth, the
greater the libel®.”” But this difference between the eivil and
eriminal rulcs has been almost wholly removed by Lord
Camphell’s Act (6 and 7 Vict. c. 96), which permits the truth
—the substantial truth, even with errors of detail—of a

U Barrow v. Llewellin, Hobart 62 (K. 8. C. 437).

* Infra, p. 332 0% i

& (utterbuck v. Chaffers, 1 Slarkie 471 (IC 8, (1 438). Cf. 4 BL Comn_n, 150.
1t is often said that when ihe publication is, thus, enly to the person libelled
the indictment must expressly allege an intent to cause a brea:ch of the
peace. But it would seem that this iz not really neeessary: for in Reg, v,
Adams (T. R, 22 . B, . 66} the conunt apntained no such allegation.

4 Hobart 25%: Moore 627: 5 Coke Rep, 125

5 Journalists are said to add “and the greater the libel, the greater our
cirenlaiion.”
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private’ libel to be a valid defence to eriminal proceedings
for it. This permission to “justify > the defamation is, how-
ever, subject to a proviso that the defendant must further
allege cxpressly, and prove to the satisfaction of the jury,
that it.was for the public benefit that the matter in question
should be made known. The existence of this proviso makes
it possible to repress the publication of statements which,
though quite truc, are objectionahble, whether on grounds of
deceney, or as being disclosures of State secrets, or as being
painful yet necedless intrusions into the privacy of domestic
life. It may be for the public benefit to make it known that
a man is suffering from an infectious fever: but not that he
is sulfering from heart-discase, or from some carcfully con-
ccaled deformity (like that elub-foot, the consciousness of
whose existence embittercd the whole life of Byron).

(8) There is no civil action for libclling a elass of persons,
if, as must usually be the case, its members arc too numerous
and unascertainable to join as plaintiffs in a litigation, But
since, technically speaking, it is not by the persons injured,
but by the King, that criminal proceedings are carried on,
an indictment will lie; provided only that the class defamed
be not an indefinite (e.g. “the men of science,” “the Socialists ™)
but a definite one {¢.g. *“ the clergy of the diocese of Durham?,”
“the justices of the peace for the county of Middlesex ).

(4} No civil action for a libel upon a person deceased has
cver been brought by his representatives3; for the dead have
no legal rights and can suffer no legal wrongs. But in those
extreme cases where the libel, under the guise of attacking
the dead man, attacks living ones by bringing his posterity
into contempt or hatred, they—like any other class of persons
who are injured by a libel—may obtain protection from the

! Hence Mylius, who accused the King of bigamy, wag prosceuted, not as
for u seditious libel, but as for a privale ane; thus enabling him to plead
?;ilio})_l, and thereby to enable the King to disprove it (The Témes, Feb. 2,

* Rexr v. Williams, 5 B. and Ald. 585. €1, 2 Swanston 503,
? Rey. v. Lobouchere, L. R, 12 Q. B. D, at p. 324,
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criminal law!l, Yet to cxtend that protection to the case of
ordinary attacks upon the reputation of persons dcceased,
would be to impose an intolerable restraint upon the literary
freedom of every writer of modern history?; especiglly as the
lapse of time might have rendered it impossible for him to
obtain legal proof of the truth of his statements, and as that
truth, moreover, even if proved, might not be of sufficient
public moment to constitute a statutory defence to criminal
proceedings. Historical criticism may, no doubt, cause much
pain to the descendants of the person criticised; bhut mere
mental suffering never sulfices, by itself, to render an act
wrongful,

{5) In civil actions, a master is liable for all libels published
by his servants in the course of their employment. But in
criminal cases, it is? a good defence if he prove that the libel
was published neither by his authority nor through his negli-
gence. Cf. p. 45 supra.

Besides differing thus in their treatment of libellous writings
the two systems also differ in their treatment of the cognate
subject of unlawful oral utterances®.-These never create, as a
defamatory libel does, a twolold liability, at onee civil and
criminal, For if the spoken words are merely Slander, i.e. if
they only defame private persons, a civil action will lie in
certain grave cascs®; but an indictment will not lie® (except
in those rare instances where the words tend quite directly

i Sen Rex v. Topham, 4 T. R. 13G; Reg. v, Ensor, 3 T, L. R. 366; Eex
v. Hunt, 2 8t. Tr. (N. 8.) 89, for libelling Geo. III. iu Goo, IV,'s reign, As
to blackmailing by threats to libel the dead, see  and 7 Geo, ¥V, e. 50,3 31,

¢ Sce however the careful provision in the Italinn Penal Code (Art. 390)
to make possible such prosecutions, Ian 1816, al Tacoma, U.S.A, a man
was convicted as a libeller for having written that Georga Washington was
a slaveholder and an inveterale dvinker”; Parmeles’s Criminology, p. 460,

¥ fand 7 Vict. c. 96, 5. 7.

s If T dictate to my shorthandwriter a defamatory letter, I only publish
s Slander, There is no libel, until the words are written down; and no erime
until the writing is *' published.”

5 Rec Pollock on Torts, ¢h. vin s, 1,

¢ But the Indian Penal Code (s, 489) allows criminal procecdings. Yet
unwisely: for oral ntterances are heard by few, ure trunsient, are often hasty,
and are always apt to be misapprebended.
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to a breach of the peaccl, as when they convey a challenge
to fight). And, converscly, if the oral words are blasphemous?,
or obscene?, or seditious, or reflect on the administration of
justice, an indictment can he brought {as for similar writfen
words): but no eivil action can,

Libel is 2 misdemcanor, punishable with fine and imprison-
ment?, In the case of scditious, blasphemous, and other
public libels there appecars to be no limit to the period of
imprisonment?®; and similar words uttered ovally are punish-
able similarly. But in the case of defamatory libels, the term
has been restricted by statute to twoe years, when the libel
was published with a knowledge of its being false; and, in
all other cascs of defamatory libels, to a single vear®.

Originally, hard labour could not be imposed in any case
of Libel, whether defamatory or publie, Bat for all libels,
except seditious oncs, it now can be. For the Criminal
Justice Administration Act, 1914, provides, s 16 (1), that
any sentence of imprisonment without option of fine may,
in the discretion of the court, impose hard labour, “notwith-
standing that the offence is an offence at common law, or
that the statute under which the sentence is passed does not
authorise the imposition of hard labour,”

U Rey. v. Langley, G Mod. 125 (K. 8. C. 437). In Loadon 2 and 3 Vict
. 47 makes guch words, if uttered “in a public place,” punishable at pelty
BORFIONS. :

t For the lenient rule, recently established, as to what constitutea an
indictaile blasphemy, see Reg. v. Romsay, Cabahé and Ellia 126; and
Howman v. Seculayr Soclety, L. R. [1917] A, . 406. Cf. my remarks in
1 Cambridge Law Journal, 127, The framers of the Freneh code of 16924
for Cambodia, similarly found it novessary to proteet current feeling, and
imposed penalties on all who mock any idol or defile it {arts, 208-216),

# Om obscene publications, see 39 Caleutta 390,

¢ For a libel in a “newspaper” w judge's order is needed before taking
criminal procecdings ngainst the proprietor or editor.

& In the cage of seditioas libelg or utteranecs, the form of fmprisonment

must be only that of offenders of the first division (40 and 41 Viet. e, 21, 5. 40}
¢ §and 7 Vict, o, 96, 55, 4, 5.

CHAPTER XXII
OFFENCES AGAINST INTERNATIONAL LAW

Witk a view of discharging those dutics to the other nations
of civilised mankind which are imposed upon us alike by
political prudence and by International Law, our criminal
law has made provision for the punishment of all persons
who (1) infringe the rights of the ambassadors sent to us by
foreign nations, or (2) comumit acts of piracy, or (3) violate
the neutrality due from us to belligercnt nations,

(1) As regards offences against the privileges of ambassa-
dors, it is unneccssary to add to the brief mention that has
alrcady been made of the statute of 17081, which makes it a
misdemeanor (with remarkable peculiaritics of proccdure} to
execute cven a judicial civil process against the person or
goods ol any ambassader or his registered servant.

(2) Of piracy according to International Law (or “piracy
jure gentium”) we obtain a good example when the crew of
a vessel mutiny, and scize the ship. But, old and famous
though the crime is, there is not, even now, any authoritative
definition of it% Clearly it is not every felony that becomes
piracy by being committed on board ship; for violence is
cssential, so mere larcenous pilfering would not sulflice. The
Judicial Committee of the Privy Council has endorsed?® the
rule, laid down so long ago as 1696, that piracy is “only a
sea term for robbery.” But this is not* absolutely precise;
for an unsuceessful though violent attempt at pillage would
be treated as a pivacy if committed at sca; although on land
it would not be a robbery, but only an assault with intent to
rob. Moreover sonie menacing thefts which by English law

17 Anme, . 12; supra, p. 93.

2 Stephen, Hist, Or, Law, 1. 27; Dig. Cr. Law, Arts. 105-122.
¢ Tn Ait. Gen, of Hong Eong v, Kwok-g-Sing, L. R, 5 T C, 199,
¢ CF, Oppenheim’s International Law, 2nd ed. 1. 320-248.
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do technically amount to robberies would not be regarded as
piracy if they were committed at sea. Probably the best
approach to a correct definition is “any armed violence at
sea which is not a lawful act of War”; e.g. by mutincers on
board. For a pirate must be one who may be taken to be a
source of danger to the vessels of all nations; and therefare
those who act solely against a particular belligerent and in
the interests of the Power that is st war with it, are not
pirates, even though they go beyond their commission!. Nor
will they be, even though their action be spentancous and
without any commission at all from the Power (whether a
recognised State or not) whose interests they serve®. DBut,
whatever be the precise limits of piracy jure gentium, it is at
least clear that nothing that does not fall within them would
be taken account of, as a piracy, by the common law,
But by statute it has further been made piracy:

{a¢) For any British subject to commit hostilities at sea,
under the commission of any forcign Power, against other
British subjects®; :

{b) For any Pritish subject, or any resident in the
British dominions, to take part in the slave trade?,

Every piracy, whether of the common-law form or of the
statutory, is a felony, and usually punishable with penal
servitude for life?, But if accompanicd by any act that may
endanger life it is punishable with death®. It is an offence
now almost unknown in our courts; no case having occurred
since 1894, and that only an unimportant one’.

(3) Previously to the nineteenth century, there was no

1 *Enemies not of the human race, but solcly of a particular State”; for
the essence of Piracy “‘consists in the pursuit of private, as contrasted with
public, ends™; see Republic of Bolivia v. Indemnity Co., Lid,, L. R. [1808]
1 K. B. 785,

# In ye Tvnen, 5 B. and 8. at p. 630, Cf, L, R, [1909] 1 K. B, 785.

8 1] and 12 Wm. Il ¢ 7,8 7. 45 Gen, IV, ¢ 113, 8. 8,

F 1 Viet, c, 88, s, 1, and the Penal Servitude Acts,

% 1 Viet. o. 88, 8. 2,

? Oriminal Statistics of England and Wales, issue of 1001, p. 20,
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hindrance in the way of an Englishman’s following the pro-
fession of a soldier of fortune wheresoever he chose; saving
only the claim of the King of England to his ¢ontinued
loyalty, and perhaps to his serviees if they should be needed?,
The former right of the King was considered to be in jeopardy
in James L’s reign, and an Act (3 Jac. L. c. 4} was passed
with the cbjeet of preventing subjects of the Crown from
being contaminated in religion or lovalty by the Jesuits
whom, they might mcet in Continental armies® The second
right appears to have been in the mind of the framers of the
statute passed in 17363, now repealed, which made it felony,
without benefit of clergy, to enlist in the serviee of any
forcign prince; an enactment which seems, however, to have
remained a dead letter. But the modern development of
International Law created a new reason for similar prehibi-
tions; and in the nineteenth century Foreign Enlistment
Acts were passed with the object of preserving England’s
neutrality, by forbidding her subjects to give any assistance
to foreign belligerents. In treatiscs on International Law*
the student will {ind narrated the growth of the prineiple of
Neutrality, as determining the course of conduct to which
nations are now bound to adhere, whenever a condition of
war exists between Powers with whom they themselves are
at peace, The ancient powers of the Crown in England being
insuflicient to enable it to prevent its subjects {rom com-
mitting acts which might be at variance with the modern
coneceptions of the obligations of neutrality, Parliament found
it necessary to make participation in foreign hostilities a
criminal offence. The [irst Forcign Enlistment Act was passed
in 1819% to restrain outbursts of sympathy with the revolt
of Spain’s South Amecrican colonics against her. During the

1 See Stephen, Hist, O, Law, TiL 237-262; Dig. Or, Low, Arts, 104-107.

¢ Bee the preamblo to the Act,

3 9 Gen, IT, e, 30

1 Gee Dr T. ). Lawrence’s Principles of International Law, pp. 628-658;
Oppenheim’s Diternational Law, 2nd ed. 1 347-377,

5 59 Geo. IIT. c. 69.

K 2T
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American Civil War, it proved insufficient to prevent the
traffic between English shipbuilders and the Confederate
Government; and was accordingly replaced in 1870 by a
more stringent enactment!. Under this one, the chief offences
forbidden are:

1. To cnlist oneself or others—without a licence from the
Crown—for service under a forcign State which is at war
with a State that is at peace with us2

2, To equip, build?, despatch, or even agree to build,
within British dominions—without liccnee from the Crown—
a ship with reasonable cause to believe that it will be em-
ployed in such service as aforesaid?,

8. To fit out, within the British dominions—without a
licence from the Crown—any naval or military expedition to
proceed against the dominions of any State that is at peace
with us?®.

Fach of these offcnces is a misdemeanor, punishable with
a fine and with imprisonment for a period not cxecceding two
vears, with or without hard labour, All ships or munitions of
war in respect of which the offence is committed are to be
forfeited to the Crown.

The student must bear in mind that, though it is sometimes
said that “International Law is part of the laws of England,”
this is true only in that loose historical sense in which the
same is also said of Christianity. But an indictment will not
lie for not loving your neighbour as voursclf. Equally little
will it lie for trading in contraband of war, or for the running
of a blockade. Both these acts are visited by International
Law with the penalties of confiscation; but ncither of them

1 33 and 34 Viet, e, 90.

2 g, 4. This is an offence whether committed within or even twithout the
British dominions.

3 The previous Act (of 1812) forbade nolhing short of the ultimate
“equipping, fitting.out, or arming” of s ship. Hee the casc of the Alezandra,
2 H, and C. 431.

1 Jhid. 8. 8.

5 Ibid. s. 11; see Reg, v, Jameson, L. R. [1896] & Q. B, 425,

FOTT R
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constitutes any offence against the laws of England, or &
even sufficiently unlawlul to render void a contract connceted
with it1,

1 Bee Er purte Charasse, 4 De G J. and 8. 655. To trade with persons
domiciled amongst a nation with whom our own country is at war seems to
have heen regarded in William II1.s time as an indictable misdemeanor at
eommon law; 1 1. R. at p. 85. Cf. a case in 1319 of trading with Scotland
during our war with her (Rolle’s Abr. ##. Prerogative). But in 1817 Sir
Samuel Romilly repudiated this doctrine as one which “no one” would now
hold {(Life of Robert Aspland, p. 383). 1n 1914 it was made a statutory mis-
demcanor, punishable with seven years' penal servitude. for any one thuas to
trade with the enemy “ during the gresent woer,” except in such transactions
as might be permitted by royal proclamation {4 and 5 Geo. V. ¢. 87),

2T-2



CIIAPTER XXIII
OTFFENCES OF VAGRANCY

Tar historical interest and the juridical anomalics of the
Vagrancy Act are such as to justify a fuller reference to it
here than the importance of the offences created by it might
seem to call for. An experienced obscrver of criminal pro-
cecdings has pronounced it, somewhat sweepingly, to be “the
most unconstitutional law yet lingering on the statute book™.”
It is a survival from a long scries of penal cnactments-—
enforced by impriscnment, flogging, enslavement, and death
—whereby the legislature strove to grapple with the difficultics
created by the steady increase in the numbers of the migratory
population. Legislation for this purpose began so far back
as 1388; when the dearth of labourers, cansed by the devas-
tations of the Black Death in the period 1348-1369, had pro-
duced competition amongst employers and, consequently,
many migrations of labourers towards the districts where
they could profit by this competition. The legislature inter-
posed in order to check both the rise of wages consequent
upon all such free exchange between labour and eapital, and
also some more genuine evils, arising from the mendicancy
of such of the wanderers as did not obtain employment, and
the dishonesty of many of them who did not cven seek for
it. To this latter class of vagrants, a dangerous addition was
made in the reign of Henry VIIL by the arrival of the first
Gipsies. The establishment under Elizabeth of a compulsory
parochial assessment, for the relief of the destitute, naturally
led to the imposition of further penalties to protect parishes
from the arrival of strangers who might become a burden on
the loeal assessment, The modern reform of our industrial
legislation and of our system of poor-relief has now swept

1 Serjeant Cox’s Principles of Punishment, p. 212,

reamgednE i
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away almost the whole of the long series of enactizents which
four centuries had aceumulated, But there still remaing the
Vagrancy Aet, 1824; whose provisions might be unintelligible
if we did not regard them as a supplement ta the old Poor
Law, intended to prevent indigent.persens from wandering
out of their parishes, and to restrain the offences likely to be
committed by such wanderers. Offenders against the Act
(5 Geo. IV, c. 83} are of three classes; according to the
maxtimum punishment which can be inflicted upon them,
Every case is {ried at Petty Sessions; though in cases of the
third class, as will be seen, the sentence is not pronounced
there.

1. The first class consists of the persens who are guilty of
the more trivial offences of vagrancy. Typical instances are:

{1} A person whose wilful neglect to work causes him or
her, or any of his or her family, to become chargeable to
the parish.

(2} A person wandering abroad to hawk goods without
a pedlar’s licence.

{(8) A person begging! in any public place?, or encour-
aging any child to do so,

{4) A common prostitute wandering in the public streets
and behaving riotously or indecently?.

All these are technically denominated by the Act “Idle
and disorderly persens.” They arc liable to a punishment of
impriscnment for not more than a month with or without
hard labour, or a fine not exceeding £5.

1 For any able-bodied man to beg was made an offence by 12 Rie. IL . 7;
but a university student mizht beg if the Chancellor of ihe University had
given him a certificate. At Bridgwater such a certificate is still preserved.

2 Metropolitan magzistrates have held that a street box-collector can be
convicted of begaing, if she receives any share of the money collected.

4 The Town Police Clauses Art makes it an offence for her simply to
“Initer and importune” in a strect, But within the precincts of the Uni-
versities of Oxford (6 Geo. [V. e. 87, s. 3) and of Cambridge (37 and 58 Viet,
¢. [x} she commits an offence by merely waadering in a public street and not
wiving a satisfactory secount of herself.
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I, The second class consists of the persons who are guilty
of the more grave forms of vagrancy. The following instances
may be cited (see also p. 179 n, supra):

(1} A person convicted for a sccond time of any of the
offences of the former series. "The two need not be both
of the same species,

(2) A person running away and leaving his wile or child
chargeable to the parish.

{8) A person endeavouring to procure alms by exposing
deformities or by making frandulent pretences,

(4) A person found in a building, or inside an enclosed
yard or garden, for any unlawful (i.e. criminal') purpase,

{5) A person gaming? in an open and public place, at
some game of chance®, with cards, coins, or other instru-
ments?,

(6) A person telling fortunes; or using any subtle craft,
by palmistry or otherwise, to deceive’, e.g. casting astro-
logical nativities, '

{7) A person wandering abroad, without visible means
of subsistence, and lodging in unoccupied buildings or under
a tent or in a cart, and not giving a good account of him-
self. Between cight and nine thousand persons annually
are convicted of thus “slecping out,” as this offehce is
commonly designated.

(8) A male person (¢) knowingly living, wholly or in

1 Not mere immorality; Heaynes v, Stephenson, 25 J. P. 320,

2 J.e plaving for stakes contributed, wholly or even in part, by the players
themselves; not for a prize given entirely by someone else. Hee above,
. 47 n. Of. 36 and 37 Viet, c. 38, 2 3.

3 But a publican commits an offence by permitting gaming at eny game,
even one of skill, on his licensed premises; e.g. bowls played for beor,

4 Thiz does not cover the depositing of moncy on a bet made with & person
standing in & street to reccive bets upon u horse race; Redway v. Farndale,
L R.[1892] 2 Q. B. 309.

5 A fortune-teller who believes in his skill is nevertheless guilty, Sionekouse
v, Mason, L. 12. [1921] 2 K, B. 818. But an avowad juggler is not; Jehnson
v. Fenner, 33 J. P. T2
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part, on the earnings of prostitution, or {8) persistently
soliciting, in publie, for immoral purposes. This much-
needed prohibition of the calling of a souteneur was added
by the Vagrancy Act, 1898 (61 and 62 Vict. c. 39). Prose-
cution for it may also be by indictment,

All these are styled * Rogues and Vagabonds,” (Both words
originally meant simply “wanderers,” the “rogues forlorn”
of King Lear; from the Latin refare and vagari.) They may
be punished with imprisonment up to three months?!, with or
without hard labour, or with a finc not exceeding £23,

1II. The third class consists chiefly of those who have
been twice? convicted—or who have resisted arrest when
apprehended on even a first charge—of any offence of the
second series. Such a person is technically an **Incorrigible
Rogue,” The procedure is curious. The offender, as in the two
previous classes, is convicted at a court of Petty Sessions;
but this court can only commit him to imprisonment (with
hard labour) until the next court of Quarter Sessions, (In
1924, 148 were so committcd.) That court will receive the
conviction, and without further accusation can inquire and
pass the sentence upon it; which may extend to a year’s
further imprisonment, with hard labour, and in the case of a
male, the prisoner may alse be ordercd to be whipped?,

1 By 2 and 3 Geo. V. ¢, 20 the cighth class may be imprisoned for sizx
montha {or, on indictment, for two years).

2 The two convietions need not be for offences of the sams speeics,

® Other than the cighth, the soutencur,

4 This {3 only done in bad cases: ¢.g. where a vagrant, thrice deported,
had thrice returned unlawfully to England; or where a man had forced a
child to beg, by threatening to drown it.



BOOK IIT
MODES OF JUDICIAL PROOF

CHAPTER XXIV

THE NATURE OF PRESUMPTIONS AND OF
EVIDENCIZ

A READY knowledge of the law of evidenee is essential to all
who are engaged in forensic practice. The occasions for apply-
ing it arise suddenly; and the rules must be put in force
forthwith, before the witness has had timc to break them,
Henee, as Sir Henry Maine has remarked, there is probably
no other legal accomplishment so widcly diffused amongst
the members of the English har as skill in appreciating
cvidence and familiarity with the law relating to it.

The restrictions imposed by the English rules of evidence
are in startling contrast to the laxity! of proof allowed in
Continental fribunals® But the constitutional valuc of our
stringency is great. For it has done much towards produeing
that general confidence in our criminal courts which has kept
popular feeling in full sympathy with the administratipn of
the eriminal law, and has thereby facilitated the task of
government to an extent surprising to continental observers.
In the emphatic words of the late Professor W, L. Birkbeck,
Q.C., “the Jury and the law of Evidence are Fnglishmen’s
two great safeguards against the worst of all oppressions—
that oppression which hides itsclf under the mask of justice.”
And these two safcguards are intimately connected; for the

¥ The danger of laxity is fllustrated by the fact that, about 1730, to scrve
a client indicted at the Old Bailey for rebbery, an attorney named Brecknock
forged an almanac to show that there had been no moon that night {Burke's
Connaught Circuit, p. 120).

? France, unlike FEngland, permits (@) leading questions, (&) hearsay evi-
dence, (¢ evidence of maiters only remotely relevant.

Ve
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one is a product of the other. Our rules of evidence were
created in consequence of a peculiarity of English procedure
in taking away from the trained judges the deterniination of
questions of fact, and entrusting it to untrained laymen, The
Romans had no law of evidence; for, with them, questions of
fact were tried in civil cases by a juder who was a citizen of
rank; and in criminal cases by a court actually forbidden to
cheek a witnesst, But in England jurymen’s inexpertness led
the courts to cstablishk many rules for the exclusion of certain
Kinds of cvidence that seemed likely to mislead untrained
minds.

Whenever, in any country, a tribunal is called upon to
decide any queslion of fact, it must do so cither by obtaining
actual evidence, or by the casier yet less precise method of
employing, instead, some 4 priort presumplion. Before com-
mencing a detailed account of evidence, it may be convenicnt
to explain the technical substitutes which thus sometimes
replace it, Presumptions are of three kinds.

(i} Praesumptiones juris (i.e. drawn by the Law) et de jure
(i.e. in an Obligatory manner). These are infcrences ol fact
so overwhelming that the law will not permit evidence to be
called to contradict them. Such is the presumption {(supra,
n. 49) that an infant under seven cannot have a guilty in-
tention. Such presumptions, though in form connccted with
the law of Proof, are in trath rules of substantive law dis-
guised in Lhe language of mere adjective rules,

(i) Praesumptiones juris, i.e. inferences of fact which only
hold good until evidence has becn given which contradicts
them. They consequently afford mercly a primd facie proof
of the fact presumed; a proof which may be overthrown by
cvidence which negatives it, or by collision with some other
and still stronger presumption which snggests a contrary in-
ference, Thus, in the United States, when slavery existed, there
was, in the slaveholding Statcs, a primé facie presumption

1 Mommsen, Straf. 422; Strachan-Dlavidsen's Problems, T 119,
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that every man of black or mulatto skin was a slave, unless
he proved himself to be a freeman,

(iii} Praesumptiones hominis, or facti. These do not really
deserve to be classed amongst legal presumptions; for though,
like the two preceding classes, they are inferences of fact, the
law does not (as in those two cases) command jurics to draw
them, but only advises their deing so. A good instance of
such a recommendation is the presumption that arises from
possession of goods recently stolen (sce p. 834).

The presumptions important enough to call for detailed
notice here belong mainly to the second class, the praesump-
tiones juris, sed non de jure.

(1) There is a presumption of this kind against the com-
mission of any critne!, This holds good, not merely in criminal
trials, but prebably also in every civil case where any allega-
tion is made that a eriminal act has been committed? Thus
in an action on a life-insurance policy, the presumption is
against suicide. So strong is this presumption that in order
to rebut it, the crime must be brought home to a prisoncr
“beyond reasonable doubt™; and the graver the erime, the
greater will be the degree of doubt that is reasonable. Hence
{z) the commission of the crime—that the horse actually was
stolen, or the man killed—must be clearly proved; so clearly,
that circumstantial evidence will rarely suffice to prove it?,
Thus on a charge of murder the fact of death must be very
fully proved; which can rarely be done unless the body be
produced, mere circumstantial evidence of death thus being
usually insufficient?, Moreover (5) alter proving that the
crime was committed, the prosecution must also prove dis-

v Reg. v. Monning (K, 8. C. 446). It must be remembered that thers is
no similar general presumption of innocence of a1l erimes, alleged or unknown.
8o if a prisoner assert his good character, he must give proof of it.

? ‘But as to whether the presumption is egually violent against a defendant
who in a civil action is charged with erime, sce p. 389 infra.

& Infra, pp. 3438, 344

¢ Hale P. C. ch. xxxux. (IC 8, C. 449); 3 Coke Inst. 104 (T, 8. €. 449).

I
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tinetly that it was committed by the very person accused;
50 that when two men are charged with a c¢rime, and it is
made clear that one of them committed it, but it cannot be
shewn which one, both must be acquittedl

Sirong as is the presumption of Innocence, it is not too
strong to be sometimes rcbutted by the presumption of the
Continuance of Life?; e.g. in a case of bigamy, the presump-
tion that the prisoner would not have contracted a second
marriage unless his first wife were dcad, may be outweighed
if it be shewn that she was alive only five and twenty days
before this second wedding took placed, But it may be useful
to note that an amount of testimony which is not sufficient
to rebut the presumption of innocence cntirely? (i.e, to shift
the burden of proof so completely as to compel the prisoner
to call legal evidence of circumstances pointing to his inno-
cence), may yet suffice to throw upon him the necessity of
offering, by at least an unsworn statement, some explanation®.
If he remain silent and leave this hostile testimony unex-
plained, his silence will corroborate it, and so justify his
being convicted. A frequent illustration of this occurs in the
case where a person accused of theft is shewn to have been
in possession of the goods shortly after the stealing®.

(2) There is a presumption against the commission of any
immoral act. Hence cohabitation, with the general reputation
of being husband and wife, is, in most cases, sufficient primd
facie evidence of marriage’. And birth is presumed to be
legitimate, But the presumption against moral wrong-doing
is not so strong as the presumption against criminal wrong-
doing. Hence’s 4’s cohabitation with B does not constitute

1 Rex v. Richardson, Leach 387 (K. 5. O, 448} 2 Iufra, p. 333.

3 9 A and E. 540; secus, if no more shewn than that she was alive twelve
months before tha second wedding, 2 B. and Ald. 389.

1 Joor illustrations of such insufficient evidence see Reg. v, Walker, Dearsly
280 (K. 8. C. 450); Reg. v. Stingshy, 4 F, and F. 61 (K, 8. C. 432), Contrast

Reg. v. Hobson, De;arsly 400 (K. 8. C. 453). _ i
5 Reg. v. Frost, 4 8t Tr. (N. 8.) 85 (K. 8, €. 874}. Cf. 7 Cr. App. 1. 58.
& fafra, p. 334, ] ;
T Doe dem. Fleming v, Fleming, 4 Bingham 266 (K. 8. C, 458},
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such streng cvidence of his being married to her as will justify
his being eonvicted ol bigamy if he proceeds to marry CL

(3} Omnia pracswmuntur 1ité ac solenniler esse acta®; i.e, all
things arc presumed to have been done in the due and wonted
manner, This presumption acquires increased weight as the
event rceedes in time. It is one of great force, especially when
applicd to public or oflicial acts. Thus from the fact that a
church has been frequently used for the celchration of marriage
scrvices the court will infer that it had been duly licensed
for that purpose. Similarly the fact of a person’s acting in
a public oltice {e.g. as sheriff, justice of the peace, or constable),
is sufficient primd fucie evidence of his baving been duly
appointed to it%, And there is a presumption that in any
Government oflice the regular course of business has heen
followed (e.g. that the particulars on a postmark represent
the time and place at which the letter was handled in the
post). Even in a private establishment the course of dealing
may become so svstematic and regular as to justify a similar
employment of this presumpliont. Thus a letter left in the
ordinary course with a scrvant for delivery to his master
may be presuined te have reached the master’s hands., Or a
letter, duly addressed and posted, and net returned soon
afterwards by the Dcad Letter Office, to have been duly
delivered. Or a posteard, duly posted, to have been read
during its transmission® Again, a deed will be presumed to
have been executed on the day whose date it bearss, And
the holder of a bill of exchange is deemed primd fucie to be
a “holder in due course,” And any one who has entered into
a contract is presumed to be of suflicient age to be legally
competent to contract?,

v Morris v, Miller, 1 W, BL 632 (K. 8, \ 459). So, agsin, identificaiion
merely by a plotograph is wsually wof sudicient o idiutify an allemad
adulierer (L. R. 1856, P. 73\ ® Yee Irish ep. [1624] 2, 127,

3 Rex v, Borretf, 6 (L and P. 124 (K. 8. 461,

¢ Macgreyor v. Kelly, 3 Exch, 794, Cf. p. 542 i frea.

5L R (181513 K. B, D. 32; [1916) 2 K. B. D, 615,

b Ialpas v. Clements, 18 L, J. R., Q. B. 425. T1T. R, 649,
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(4) The possessor of property, real or personal, is presumed
primé faeie to be full owner of itl, Inthe casc ofreal property,
accordingly, the presumption is that he is seised in fee
simple. .

(5} There is a presumption that any existing state of
things will continue for some time further® Accordingly if
a partnership or agency is shewn to have once existed, those
who allege it to have been subsequently dissolved will have
the burden of proving the dissolution. This presumption is
often applied in questions as to the duration of human life.
Where a person is once shewn to have been living he will be
presumed to have continued alive® for some time longer;
though the strength of this presumption will depend upon
the particular circumstances of the case, such as his age and
his state of health, But if it e shewn that for the last seven
years he has not been heard of by those persons who would
naturally have heard of him had he been alive, the presump-
tion of his continued existence becomes reversed®. :

(6) A same® adult is presumed to intend all the conse-
quences likely to flow directly® from his intentional? conduct?.

Besides these obligatory presumptions of Law, there is
one discretionary presumption of Fact® which deserves earcful

s

1. R 1Q.B. 15 Taunt, 326; 8 C. and P, 537,

® B.g. train's, or motor-rar's, rate of speed. Or again that Mr Bradlaugh,
an atheist in 1982, was still one in 18384; see p. 351 infra. )

® Rey. v. Jones, L. R. 11 Q. B. D, 118 (K. 8. C, 428); Req., v. Willshire,
L. B. 6 Q. B, D. 366 (K. 5. C. 420}

4 Hopewsll v. De Pinne, 2 Camp. 113; compare 2 A. and E. 540.

5 Every man is presumed sane, until the contrary is proved.

8 As to the indirect consequences, see 7 Cr. App. K. 140,

7 Kot from the accidental poing-off of his gun; 8 Cr. App. R. 211

8 7 Cr, App. B. 149; 8 Cr. App. R. 211. This s nof, as is often stated, an
irrebutable presumption: see Cr. App. R. 2. 57, 14. 116; Lrish L. . [131072
K. B. 20. Drunkenness, for instance, may rebut it. For itz application in
Homicide, sce p. 140 supra. )

# 1t is not a presumption of Law, for it does not need sworn evidence to
rebut it; the prisoner's unswom explanation suflices. For a similar pre-
sumption, as to Accomplices, see p. 393 infre.
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attention—viz. that the possessor of goods recently?® stolen
may fairly be regarded as either the actual thief or else a
guilty receiver? Ilis possession raises also—but less strongly
—a presumption of his guilty connexion with any further
crime that accompanied the theft, e.g. a burglary, an arson,
or & murder,

We have said that this presumption arises in the case of
goods which had been stolen recently, Tt therefore does not
arise until proof has been given that the goods in question
have actually been stolen®. Thus it is not sufllicient that a
tramp is wearing three gold watches and gives quite contra-
dictory accounts as to how he got posscssion of them?, As
to what time is near encugh to be “recent,” no general rule
can be given; for the period within which the presumptien
ean operate will vary according to the nature of the atticle
stolen. Three months has been held sulliciently reeent for a
motor-car, and four months for a debenture-bond (10 Cr. App.
R, 264). But for such articles as pass from hand to hand
readily, two months would be a long time; particularly in the
case of money. In regard to a horse, it has been held that
six months is too long?. Iight months is too long to be
“recent™ for a bale of silk {17 Cr. App. R. 191). And it
would seem that, whatever the article were, sixteen months
would be too long a period®. This presumption docs not dis-
place the presumption of inhocence so far as to throw upon
the accused the burden of producing legal proof of the inno-

1 I.e. recently before he obtained possession; though perhaps long before
he was arrested.

? Lord Alverstope, L.C.JT., and Phillimore, L., habitually advised juries
to prefer the latter view. In & case in 1918 the goods stolen in a burglary
were found in the prisoner's possession two days after it. Avory, J., said,
“ Possession so long afterwards is not sufficient evidence of stealing; you had
better conviet of receiving.” Possession evon so early as twenty minntes
after the theft may support a verdict of receiving; 17 Cr, App. R. 124, of.
18. 118.

? Rex v, Yend, 6 . and P. 176 (K. 8. C. 468}

& (f. p. 343 infra; but contrast, in Londan, no, (iii] on p, 352,

5 ey v, Cooper, 3 C. and K, 318 (K. 8. C. 488).

¢ 2. and D. 45% (K. 8. €, 469), per Bayley, J.
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cent origin of his possession. IIe merely has to state how it
did originate, If his account is given at, or before, the pre-
liminary examination, and is minute and reasonably probable,
then he must not be convicted unless the prosecution can
prove the story to be untrucl. But if he has put forward
two inconsistent accounts, his explanation cannot be regarded
as satisfactory; and the prosecution need not eall evidence
to rebut these varving stories. Even if he give an explanation
which the jury dishelieve, or give nonc at all, they are not
bound to eonvict him?; though they probably will do so. For,
if his story might rcasonahly be true, the Crown has not given
proof “heyond reasonable donbt.”

A kindred presumption of gnilt arises when a murdered
body is found in the posscssion of some one who is con-
cealing it3,

EvIDENCE,

A litigant, whose ease is not made out for him by any
Presumption, must convinee the tribunal by producing Evi-
dence, The evidence known to our courts admits of a ready
classification, according to differences in its intrinsic nature,
inte three kinds; which are respectively described in the
Indian Evidence Act as (a) Oral evidence, (0} Documentary
evidence, {¢) Material—meaning thereby not “rclevant™ but
“physical*—non-decumentary evidence, The same principle
of classification has been . carried out, in other phraseology
and in a slightly different arrangement, by Jeremy Bentham,
as follows:

1. “Real™ evidence, i.e. that consisting in the condition
of physi