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THE ARMY ACT

[44 and 45 Viet. ¢. 58]

An Act 1o consolidate the Army Discipline and Regulation Aci, 1879,
and the subsequent Actz amending the same*

Preliminary

1. This Act may be elted for all purpo‘ses as the Army Act.

2. This Act shall continue in foree only for such time snd subject
tu sueh provisions as may be speeified in an annnal Act of Parliament
bringing into foree or continuing the same.”

NOTE.

Tar explunating of the regsous for bringing this Act into force annually by 8
sepurale Act, sew Cho 1L pacas, 16 and 3

3. This Act is divided into five purts, relating to the folluwing subject-
matters; that is to say.

Part  I--Diseipline;

Part II—Dinlistment;

Part ITI—BRilleting and impressment ol carriages;

Purt 1IV—QGeneral provisions;

Part V—Application of military law, saving provisicns, and

definitions. :

DISCIPLINE

CRIMES AND PUNISHMENT
Offences in respect of Military Service

4. Every person subjeet to military law! who commits any of the

following offences; that is to say,

(1) Shamefully sbandens? or delivers up any garrison, place, post,
or guard, or uses any means to compel or induee any governor,
commanding offiecr, or other person shamefully to abandon
or deliver up any garrison, place, post, or guard, which it was
the duty of such governor, officer, or person to defend; or

* The amendments to the Act made by the Anny snd Air Foree {Annusl) Acts,
the T.R.F. Act, 1007, the Air Fores (Constitution) Act, 1917, and the Territorial
Armty and Milisia Aet, 1921, are incorporated in sccordance with the directiong in
22 Goo. v, v 22, 4. 15,
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(2) Shamefully casts away® his arms, ammunition, or tools in the
presence of the enemy; or

{3) Trescherously holds correspondence with or gives intelligence to
the ememy, or treacherously or through cowardiec! sends a
flag of truce to the enemy; or

(4) Assists the enemy with arms, ammunition, or sapplies® or
¥nowingly® harbours or proteets an enemy not being a prizoner;
or '

(5) Having been made a prisoner of war, voluntarily® serves with
or voluntarily aids the enemy; or :

(6) Knowingly® does when on active serviced any act caleulated
to imperil the success of His Majesty's forces or any forces
go-cperating therewith, or any part of any auch force.

shall, on eonvietion by eourt-martial, be lable to suffer death, or such
less punishment as is in thiz Act mentioned.
Nore

1. Subject bv military low.—For an epumeration of persons so subjest Sos Part V,
and introductory observations thereto.
» 2, Bhamefully abandons, ete. This offence can only be committed by the person
in eclwrge of the gamison, post, ete., and not by the subordinate under his com-
mand. The surrender of a place by un offiver charged with its defence san only
be justified by the utmoat necessity, such sa want of provisions or water, the
abaence of hope of rclief, and the certainty or extreme probability that no further
offorts eould prevent the plase with its garrison, their arms and munitiens, falling
into the hands of the enomy, Tlnless the necessity is shown, the conclusjion must
be that the surrender or abandonment was shameful, and therefore an offence undor
this aection. The word poxt includes any peoint or position {whether fortified or
not) which s detnchment may be ovdered to hold; snd the sbandenment of a poat
would alse include the abandooment of a siege if there were no eircumstances to
warrant such a mensure. It has not the same meaning a2 in s G {2} (e) or (I},
where it has reference to the position of an individual.

Partieulars of a charge under the first part of this paragraph must detail eomne
circumstances which make the abandonment in a military sense shameful.

3. Shamefully costs awey. The particulars of the charge must show the cireum-
stances which make the set in = military sense shamoful (seo ep. specimen charge
sheot No. 1, p. 715, Tha word “shamcfully” is held to mesn by a positive and
dispraceful dereliction of duty, and not merely through negligence or misspprebension
or error of judgment,

4, Treccherously or threuph cowardice. The particulars of the charge must show
the circurastances which indicate the treachery or cowardice. [If there is no treachery
or eowardize, the tharge should e laid undar 3. 5 {4},

5. Supplies. This would include the tuking any steps to restore a supply of water
cul off by our forces. ’

8. Knowingly. Evidence should if pomsible he piven that the accused kuew the
person barboursd or protected to be an enemy; but if the fact of the harbouring
or protecting is proved, the court may infer knowledge from the circumatancea.
A siinilar chzervation applies to “knowingly” in (G).

7. Voluntarily, Proof of “serving with" or “aiding” without any visible pign of
compulsion appears to be sufficient to consfitute a prima forle case Justifying a
conviction if no rebutting evidence is given by the defence.

5. For definition of active service, sce p, 139,

PART 1
5. 4.
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5. Every person subject to military law who on active service com-
mits any of the {ollowing offences; that is to say,
{1) Without orders' from his supcrior officer lemves the ranks in
order to secure prisoners or horses, or on pretence of tuking
wounded men to the rear; or

(2) Without orders! from his superior officer, wilfully destroys or
damages any property; or

(3) Is tauken prisomer, by want of due precaution, or through dis-
obedience of orders, or wilful neglect of duty, or having been
taken prisoner fails to rejoin Ilis Majesty’s serviee when able
to rejoin the same; or

(4) Without due authority! either holds correspondence with, or
gives intelligenee to,? or sends a flag of truece to the enemy; or

{5) By word of mouth, or in writing, or by signels, or otlicrwise
spreads reports ealewlated to create unneessary alarm or
despondeney?; or

(6} In action, or previously to going into action, wses words eal-
culated to create alarm or despondeney?®; or

(7} Mishehaves or induces others to misbehave before the cnemy in
such manncr a3 to show cowardice,?

shall, on conviction by court-muartial, be Hable to suffer penal servitude,
or such less punishment s is in this Acet mentioned.

™owh,

1. Without ovdevs; without due aufhorify. As soon ns fwiwma Jorie evidenrro
nepativing “arders” or “autherity” is given, a court may convict unless the ancused
proves that he had ordera ar authority,

2. (ives indellipenes to. A man st bhe tmken to inlend the natural conse-
quunces of his actions, snd the paragraph appears to be wide enough to eover the
cuse of intellizence rcaching the enemy through the eupture or the tepubliealion
g, by reélalives or newspapers) of leiters, sketehes, photographs, ete. Dveryone
conneetod with the forees should recognize the grave danger of wasisling the ewemny
by gossip, whether verhbul or writlen, a3 to pluns, prospacts, operations, nunihers,
ete. As to “injuricus disclosures” gencrally, see a.36, and the Offivial Sverets Acts
1911 and 1920 sy sob out on po 895 e 2oy, See alio 11 521, 522

3. Para. (5} The particalars of the charge must detail the reporis alleped to
lisve been aprend, uud shoald indieste how thoy were enleulated 10 ereate unnecessary
alarm or despondency, A similar remark applies 1o a charge under pacn. (6], Tt
iy ot neecassTy to aver oF prove that the reports weee dabse, indeed the truth may
increase the offence: nor Is it necessary to show thut any effect was actually produced
iy i reporty spread or words used; it could, hawevor, seidom be expedient to try
s officsr or soldier ander thia seetion for expressions which could not be shown to
have had somo cffeet.  The ollence under purs. (3) may be committed cither with
reference to the troope with whom the offender is serving, or with reference to Lha
inbabitants of the country.

4. Pategraph (7) is confined to acts, neglect, omissions or which show cowardier,
and the particulars of thi charge must bo framed aecordingly (see, eq., specimen
churge-shect No. 4, p. 716}, It must be shown that the accused, from sn un-
soldierlike regard for his personul safety in the prosence of the esemy, failed in
respeet of some distinet aod feasible duty imposed upon him by o specifier order
or regulation, or by the well-understood custom of the service ar by the ricjuiTe-
wents of the case ag appliceble to the poxition in which be was pluced at the time.
Misbehnviour of any kivd oot evidencing cowardice cannot be churged woder this
paragTaph,
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6.—(1) Every perzon quh]eet to military law who commits any of P ART 1
the following offences!; that is to say, 6 6

[Para. (a) transferred {o subs, (2) by A. and A.F. (4) Aet, 1928.] Offences
[Paras. (), (R) and (E) transferved to subs. (2) by fl and A.F. (A. )E?f:l{:ha‘ble

Aet, 1030.] wwr?lya
L0 TR R
Paras. {c) (d} anid (g) transferred to subs. (2) by A. end AP, (A} eorvirs than
[ » g i
Ad 1928.] at other
tives,

[Paras. {e) and {f} transferred to subs. (2) by A, and AF. (A Ad,
1025,  Subs (2) renumbercd (3} by A. and AF. (4) Adet, 1928.]

80195—14
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{#) Treacherously makes known the parole, watchword, or counter-
sign to any person not entitled to receive it; or treacherously
gives a parole, watchword, or countersign different from what
he received®; or _

[Para. {1) transferred lo aubs. {2) by A. and AF. (A} Aet, 1925,

Subs. {2) renambered (3) by A. and A.F. (4) Act, 1928.]

[Para. (k) (i) transferred lo subs. (2) by A, and A.F. (A) Aet, 1928.]

ghall, on ennvietion by eourt-martial,

if he commits any such offence on active service, be liable to suffer
death, or such less punishment as is in this Aet mentioned;
and

if he commits any such offence not on active service be liable if an
officer, to be cashicred, or to suffer such less punishment as
is in this Act mentioned, and if a soldier, tn suffer imprison-
ment, or such less punishment as is in this Aet mentioned.

(2) Every person subject to military law who eommits any of the
following offences; that is to say,

{a) Leaves his commanding officer to gu in search of ;.)Iundera; or

{%) Forcea g safeguard®; or

{e) Forces or strikes® a sentinel; or

{4) Breaks into any house or other place" in search of plunder!; or

(¢} Being a soldicr acting as sentinel sleeps or is drunk on his post?,
or

(/) Without orders from his superior officer, leaves his guard, piquet,
patrol or post?; or

(7) By discharging firearms, drawing swords, beating drums, making
signals, using words, or by any means whatever?, intentionally+
oceasions false alarms in aetion, on the mareh, in the field, or
elsewheref; or

(k) Being a soldier acting as sentinel, leaves his post? hefore he is

regularly relieved,
shall, on convietion by court-mariial,

if he comniita any such offence an'active serviee, be liable to suffer
penal servitude, or such less punishment as is in this Act
mentioned; and

if he commits any such offcnee not on aetive servies, be liable, if an
officer, to be cashiered, or to suffcr such less punishment as
is in this Act mentioned, and if a soldier, to suffer imprison-
ment, or such less punishment &g is in this Act mentioned,

(3) Every person subject to military Iaw who commits any of the
following offences; that is to say,
{a) By discharging firearms, drawing swords, beating drums, making
* wignals, using words or, hy any means whatover, negligently
occasions falso alarms in aetion, on the mareh, in the field or
elsewhere'; or
(b} Makes known the parole, watchword, or countersign to any
pergon not entitled to receive it} or, without good and suffi-
cient eanse, gives a parcle ,watchword, or countersign different
from what he reccived’; or
B0195—144

PART I
8. 6.
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{¢) Impedes the provost marshal'* or any assistant provost marshal
or any officer or nom-commissioned officer or other person
logully exercising authority under or on behalf of the provost
smarshal, or, when called on, refuses to assist in the execution
of his duty the provost marshal, assistant provost marshal,
or any such officer, non-commisgioned officer, or other person
ar

{#) Does viclence to any peorson bringing provisions or supplics
to the forces; whether His Majesty’s forees or forees co-
operating therewith; or commits any offence against the
property or person of any inhabitant of or resident in the
country in which he is serving®; or

{¢) Irregularly detains or appropriates to his own corps, battalion,
or detachment any provisions or supplies proceeding to any
such foree as aforesaid, contrary io any orderst® issued in
that respeet,

shall, on eonviclion by court-martial, be liahle, if an officer, to be
cashiered, or to suffer such less punishment as is in thig Act mentioned,
and if a soldier, to suffer imprisonment, or such less punishment as

is in this Act menlioned,

Nore.

1. The punishment for the ofiences here mentioned vaties very widely aceord- -

ing w4 the offences are committed on active servico or oot oo active serviee; und
where & fman is charged with committing any ol them on active service, those words.
ot always be inserted in the charge, TFor the definition of active sertice, see A 189,

4. Post.  As used with respect to an individual this werd refers to tho podition
or place in which it may ba the duty of an officer or soldier to he, esperially when
wnder arme; and with respect in partirular to a sentry, it applice to the spot where
the sentey i3 lelt to the observanee of his duties by the officer or N.CLO. posting him;
o7 to wny limits speciaily pinted out as his beat. 1n determining what, in any
partienlar case, is & post, the eourt will wse their military knowledge. Heo nele 7
below.

The place in which the person was postod i material and shoutd be ptated io the
charge.

3. The particulars of the charge must set out oxuetly the signal meule or the words
used. It means other then words arc uded they st be specified briefly in the
particulars of the charge.

& Intentiongfy. Sec note 6 los, 4and Ch ¥V LT, para. 23, :

5. Where relianer is placed o the word “elsewhers,’ the place should ba specified
in the atatement of the offence.

6. Although treschery must be averred in a ebarge ander this paragraph, and
want of good and sufficlent canse in a charge under suba. {3} {b) the partirulacs
of the charge need not detail the eireumstances of the treachery or of the absence
of gord and sufficient cause. Upon proof that the aceused made known the watch-
word to a person not entitled to receive it, or gave a watchword different frnm thet
which he roceived, the eourt will be nt liberty 1o infer the treachery or the abfence
of good and sufficient canse, anioss 1he accused cun show that he acted from good
eause and nol treacherously. The particulars of the charge must aver that tho
presot was ot entitled to receive the watchword,

Watehword will jnclude any authorized pass-word not being parole or counier-
aign which might, for example, be ndopied for a particular emergency.

7. Pasl. Bee note 2 above. The fact of the sentry not heing regulurly poated i
immaterial if he iy charged with an affunce committed while on his post. When,
however, e leaves hia post and commits an offence, it 13 slways nacedeary to prove
that he has been regularly posted. A sollier ia liable, if, heing one of the guard or
body furnishing the eentty for the post, e hoy undertaken the duty of gentry, cven
though not posted in the regular way by a N.C.O. A sontty found drunk even 8
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short distance {rom his post should be charged with leaving his poat; he cannot pro-
porly be charged with being drunk on his post, though he may be charged with
drunkennese, the particulsrs of the churge showing that he was on duty at the time.
As to “stablemen,” see K.IX, 623.

%. This paragraph having regard to tho mpecial military significance of the term
“plunder,” is applicable only to offences committed on active serviee. Fur meaning
of “commanding officer” soc Ch, XI, para. §.

9. Safegusrd. A safezusrd is a party of seldiers detached for the proteetiva of
some person or persoms, of of a particular village, house, or other property. A single
sentry posted from such party ia still part of the safeguard, and it is ae criminal to
foree him by breaking into the house, cellar, or other property under his especinl
care 83 to force the whole party. A man posted solely to control traffic is not nu
+gafeguard” for the purposes of this provision.

uA. An secused charged under this section with striking 8 sentine! could not

properly be found guilty of using or offering violenee to o sentinel nnder 3. 56 (1A}
Gee note 1B to that eection.

10, The *other place” should be apecibied in the chargr.

11. Plunder. Hee sbgve note 8.

12, Bee notes 3 and 3 above. This paragraph applies only to falae alurms ameng
the troops oceasioned negligently.

13. See note 6 sbove. Thia puregraph only differs from wubs, {1} (i) in the
omission of the treacherous character of the offence. .

14. Provest marshal. A3 to appointment and duties of provest marshuls gee s
74, and Ch. IV, para. 40. As s, T4 only provides fur the appoivtments of provost
marshals and assistant provost marshals abroad, a person should not be charged
nader this paragraph when the offence is committed in the United Kingdom; in
such cesea the charge should be laid under 8. & or 5. 9 (if applicable), or under s. 4.
The court may exercdise their military knowledge sa to whether a person wae o
provoat marshal, assstant provost marehal of & person legaily exercising authorily
nnder or on behalf of the provost marshal; but it will be open to the secusedl to show
ihat the person he is churged with impeding was not propecly appuointed provost
marshal or assistant provost marshal, or wis not lugully exereising the ahove-mentioned
authority.

15. 8oe Ch, XTIV, para. 413 {footnote). Tt s frequently of the highest importance
to conrilinte the jnhavitants of the country wlhore the troops bappen to be, and to
jnduve ihem to bring provisions and supplios, From this point of view an offrnce
which in other circumstsnoés wonld be trivial, may require severe punishment, L
for jmstance, if a trifling theft has the effect of disturbing the confidence of the
inhabitents and endangering the supplies of the army. As an offcnce under the
paragraph will really be a civil offence when not committed on active service, a person
whould not be charged under this peragraph when the offence is committed in the
United Kingdom or in any other place where there i3 & civil court ecompstent con-
veniently to deal with the case (ses Ch, VII, para. 3). On the other hand, cn netive
service, offences whieh, if committed in the Cnited Kingdom, would be tried by 8
civil court, may be hetter tricd under this enactment. The eharge must set out
the specific acts of violence or tho specific offence slleged to have been done or comi-
mitted.

16. The parliculurs of the charge must show how the act charged waa irregular
awd contrary to orders. .

Mutiny and Insubordination

PART I

s8. 6, 7,

7. Every person subject to military law who commits any of the Mutiny and

following offences; that is to say, .

- (1) Causes or conspircs with any other persona to cause any mutiny
or sedition' in any of His Majesty's military, naval, or air
forees (including any Dominjon Foree}; or

(2) Endeavours to seduce any person in any such force as afore-
said, from allegiance to His Majesty, or to persuade any per-
son in &ny of such foree as aforesaid, to join in any muliny or
sedition®; or

(3) Joing in, or being present? does not use his utmost endeavours?
tu guppress, any mutiny® or sedition in any sueh foree as
aforesaid; or :

pedition,
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(4) Coming to the knowledge of any actual or intended mutiny
or sedition in any such force as aforesaid does not without
delay inform his commanding officer® of the same.

shall, on convietion by court-martial, be liable to suffer death, or such
less punishment as is in this Aet menticned.

Note.

1, Ses ns to these offences, Ch. IIT, paras. 5-7. A man might be tried under this
paragrsph for conspiring to cause a mutiny though the conspiracy proved abortive,
and no mutiny tovk place.

2. Civilians wha endeavour to seduce any person serviog in His Majesty’s forces
by sea, land or gir, from allegiance to lila Majesty, or to incite any such person to
gcommit any traitorous or mutinous practies, are liable on convietion by a civil
court to penad servitude for lifo under 37 Ceo. 111, o. 70, ap amended by 7 Will. IV
aml | ¥ict. o, 91. The Incltement to Disaffection Act, 1934 (24 and 25 Geo. 5, o
56), tmakes further provision for the prevention, detection and punishment of
endesvours to sedure membors of His Majesty’s forces from their duty or allégiance.

3. Doubts tnight well ariss whether men present when a mutihy was being eon-
trived or had actuslly began were setually joining it or not. This paragraph
provides that if they are present end do not uso their utmust endeavours to suppresn
it, they will bo aqually guilty ma if they took that aotive part which constitutes
juiming in a mutiny. Consequently, men present on parade, or present accidentally.
or induced by false pretences to attend a meoting, where a mutiny is begun or
gontrived, will be guilty of an offence under this paragraph although they took no
avtive part, and therefors ean hardly be said to have jolned in the mutiny. If a
doubt exists as to whether any individual did or did not take such an active part
as to have joined in the mutioy, he may be charged in alternative charges vunder
para. (1) und this paragraph. : .

4. This does not necessarily mesn, the utmost of which a man is cupable, buat sach
endenvours s & man might be rensonably and fairly expected to make.

5. Bach one of a body of men nut marehing, of net coming from their barrack
room when duly ordered, is guilty of mutiny, if he cannot ehow that his discbedizues
was oecasionod solely by reason of compulsion.

#. 'This expression will include any person having a military command over the
person who has knowledge of the mutiny, or gedition, and ia not limited by R.P.
120; see Ch. XI, para. 6. A private soldier, for exampla, would properly inform
his sergeant, and information so given would be held to be given to his command-
ing officer within the meaning of this section.

8.—(1) Every person subject to military law who eommite any of
the following offences!; that is to say,
Strikes or uses or uffers any violence? to his superior officer,® being
in the execution of his office.
ghall, on conviction by eourt-martisl, be liable to suffer penal servitude
or such less punishment o$ is in this Aet montioned; and

{2) Every person subject to militury law who commits any of the
following offences?; that is to say,

Strikes or uses or offers any violence? to his superior officer? or uses

threatening or insubordinate language® to his superior officer,

ghall, on conviction by court-martial, if he commity such offence on
active service, be lisble to suffer penal servitude, or such less punish-
ment as is in this Aet mentioned; and

it he commits such offence not on active service, be liable, if an officer,
to be cashiercd, or to suffer such less punishment as is in this Act
tnentioned, and if a soldier, to suffer imprisonment, or such less punish-
ment as is in this Act mentioned.

NoTE.

1. See g, 56 (44.), (48), (4¢), under which an accused charged with atriking may
be found guilty of using or offering violence; if charged with using viclence, may
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be found guilty of offering violence; and if charged with using ‘threatening language,
may be found guilty of using inaubordinnte languags.

2, Ofers eny vislence. The words include any defiant gesture or net which if
completed would end in amctual violenee, hut do net extend to an insulting or
impertinent gesturs or act from which viclence could not result. For exampla, »
goldier thtowing down his arms or his equipment on parade, or throwing away
his cap or belt in an impertinent manner, but in such a direction that they could
not strike & superior, conld not be deemed to offer violence within the meaning of
this enactment. Seo also a man shaking his fist, or even drawing n bayonct, or
otherwise making a show or violenoe against a superior, behind the bars of a eell
or ab such a distance that striking him was at the moment imposaible, is not guilty
of offering violance. On the cther hand, throwing e missile would be "using”. or
“uffering” violence ancording to the results, and pointing o loaded firearn at o
superior would he *“offering” viclence. Pointing an urdoaded firestmn should be
charged under 8. 40, unless threatening or insuberdinale language is used.

If the violenee is used in self defence, for instance, if it bo shown that it wos
necessary, or that at ths moment the accused had reason to believe it was necessary
for his actual protection fremn injury, and that he used no more viclence than was
reasonably necessary for this purpose, he is legally justified in using it, and eommita
no offence.

Provocation is not a ground of scquittal, but tends to mitiznte the punishment;
evidence of provecation, if tendered, must therefore be admittsd.

3. Superior officer. ‘This expression im this section meavs not only a superior in
runk as defined by e. 190 {7), but also a senior in the same grade where that seniority

gives power of command according to the wsunges of the gervice, but one privute-

anldier can never be the “superior officer” of another, ‘The eourt should be satisfied,
before conviction, that the accused kaew the person with respect to whom the offence
was committed to be n superior officer, If the superior did not wear the insignia
of his rank, and waa not perscually known to the asensed, evidenco would be neceasary
to show that the accused was otherwise mware of his being his supcrior officer.
Where the acouged is charged with an offence against a superior officer who is of
the same grade, evidenoe must be adduced to ehow that the lagter is senior to the
acuused.

A military policeman is not, as such, tha superior officer of & private soldier.
When a soldisr, who i arreated for drunkenness, strikes en N.C.0. (being his auperior
officer) of the military pelice and ia brought to trial, the convening officer will consider
according to the particular eircumstances, whetber it is necessary or expedient to
oharge the soldier with the graver offonce of strikiag his suparior officer, or whether
the case would be met by charping the accused with one of the less soricus ecffencea
ppecified in 8. 10 (2} ar (3}, .

Bes generally ea to offences against superiors, K.R., 612.

4. In the ezecution of his office, It ie diffioult meccurately to define thess words,
but the military knowledge and experience of the membera of a opurt-martial will
enable them in ost instances readily to determine whether the superior is or is not
in the execution of his office. An officer ifi plain clothes may undoubtedly be
in the execution of his office; hut where the offiver is in plain clothes, it bevomea
necesEaTy to prove poma knowledge on the part of the soldier at the time of offering
the violence that the perscn assaulted was an officer, which {s not the case where
the officer s in uniform, On the other hand, there may be arcumstances in which
un officer in unifori is oot in the execution of his office. It may be tuken in general
that striking or using viclence to any superior officer by a soldier over whom it ia
ut the time the duty of that superior officer to maintain diseipline, would be striking
or using viclence £o him in the execution of his office.

5. Threalening or insubordingle language. Where the chargo is for using threat-
ening or insubordinate languege the partieulsrs of tho charge must state the
expressions or their substance, and the superior to whom they were addregsed.

Expreasiona used merely for exculpation would not be punishable under this
woction. It bas becn ruled that “expressions, however offensive to & superior, that
are used (1) in the course of a judicial inquiry, (2) by a party to that inquiry,
and (3) upon a matter pertinent to snd bona fids for the purposes of that inguiry,
a3, for instance, the credibility of a witness, are privileged, snd cannot be made tho
subjact of & criminal charge.”

Expressiona used of u superior officer and not within his hearing, or which can-
not be proved to be usoed o o superior officer, must be charged ns an cffence uadear
g 20, and not under this section, but the use of threatening or otherwise insub-

PART I

8. 8.
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.

ordinate langusye regarding one superior to {in the sense that it is inten 0
PART I ordinate 1 di jor to {in tl that it is intended to be
— heard by) another supenor constitutes an offonce of 'fusing insubordinato language'™
gs. 8, 9. under this seetion.
The words must be used with an insubordinate intent, that is to eay, thoy must
b, cither in themaelves, or in the manner or circumstances in which they are spoken,
jnsulting or disrespectful, and ian all cases it must reasonably sppear thot they wers
intended to be heard by a superior,
As to the use of coarse and sbusive langusye by o man when drunk, see¢ Ch. IIT,
paras. 47, 48; and for genecral ohservationa on insubordinate language, sea Ch. V.,
pura. 71,
[mproper language which does not amount to insubordinate language, or cannot
be proved to have been used (o o superior afficer, must be charged under 5, 40.

Disobedienca 9.—(1) Every person subjeet to military law who commits the
Lo puperior following offence; that is to say. :

Dizoheys! in such manner® as to show o wilful defiance of authority
any [awful command? given personally? by his superior offieers
in the exceution of his offiee,® whether the same is given orally,
or In writing, or by signal, or otherwise,

shall, on eonvietion by court-martial, be lable to suffer penalservitude
or such less punishment as is in this Act mentioned; and

{2) Fvery person subject to military law who commits the following
offence; that is to say,

Disobeys! any lawful ecommand” given by his superier officer,®
shull, on eonviction by court-martisl, if he commits such offence
on active serviee, be liable to suffer penal servitude or such less punish-
ment a5 is in this Act mentioned; and

If he commits such offenee not on active serviee, be Hahle, if an
ollicer to be cashiered, or to suffer such less punishment as is in this
Act mentioned, and if & soldier, to suffer imprisonment or such less
punishment as is in this Act mentionod.

NoTE.

1. The disobedicree mmat be immediate or proximate to the commend, and
actapl non-complisnee inust be proved. A mab who says "I will not do it"” does
not necesdarily discboy, A man who when ordered to do n duty at a future time
waya I will not do it does not thereby corunit so offence under this section, though
Le may be linble under 4. 8 {2y,  Ch. TII, para. 11,

An omission arising from misapprehension or furgetfulness is not an offence under
this section, Nor is the act of o soldier who declines to sign his account upon the
ground that they are ineorrcet. Wor is failure to abey o command where obedience
watld bo physically impossible.

Religious seruples, however bona flde, are no cxcuse for neglect or refusal to obey
orders,

2, Disuheys in euch manuer..ony lawful command. Beo Ch. ITI, paras. 10-14.
I'he purticulars of the charge must specify the comisnd, and state that it was given
poersunally, sod st show the wanoer in which the disobodicnce showed s wilful
definnee of aulhority, The particulars should alse show how the superior officer
was in the exscution of his office {see note 4 Lo s 8, und apecimen chargo-gheets Now.
1% and 22, pp. T15-9), but the court may make uae of their mililary kadwledge for
determining whether the superior officer wis in the exeeution of his ofies, and whother
Le was 8 superior officer who by vitlue of his office was authorized to give sucl
command.

3. Lowful commaand. The command must be one Tolating to military duty, that
iu Lo say, the disobedience of il must tend to impede, delay, or prevent o military
proceeding,  Thus, o command given by an officer o bis soldier servant to perforin
some domeatie office not eelating to military duty i3 oot 8 command wilhin e
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meaning of this sectirn, A soldier who refuses to tske o letter relating to private
thentricals wpon the vrder of an N.C.0. does not disobey a lawful command.

With regard to the performance of duties while under arrest, sce K.R, 540.

A convalescent patient may luwiully be ordered to sssist the hodpital ataff by
doing such fatigue work as he may be Gt for, or for the good of bis health to oronpy
himaelf with some prescribed form of haadiwork.

A soldier may lawfully be ordered to have his hair cut.

A civilian eannot give a “lawiul command” to a soldier employed under him,
2.4, in a pay office; but it may well be the soldier’s duty us such 1o do the act indicated,
upurt irom any order, amd, il so, be may be punished for not deing so under o, 40,

As to orders to undergo medical treatroont, sce 2, 13 () and note,

As to disobodienco of general or garrison orders, see w, 11,

It was held in Warden v. Bailey (1815 4 M, & 8. 400, that insubordinafe diseus-
sion {wilh ofher N.C.0Ux.) of an illegal order was @ bresch of good order wnd military
distipline,

4. A command doos not cease 1o be given “personudly” becanse il is piven to s
nuraber of men at ong Lime,

5, For the meuning of the exprossion “superior officer,” sec note 3 to s 8,

G. T the ezecution of hiz ofice.  Sec note 2 above, and note 4 toa. 8§,

7. Disobeying lawful command, See note 3 above. .

To establish un offence under this sub-soction, it is not requisite to prove ihat
the command wag given personally by o supcrior, Lt iy sufcient to show that it
was given by the deputy or agent of B superior, whom, aceording to the usnages
uf the service or otherwise, the & 1 might T bly suppose to have been
duly authorized to notify to him the command of his superior. But it must he o
speeitic command to an individual, and must ba given as being the command of &
superior by virtue of his office or otherwise wes suthorized to give such a command,

An officer rofusing to go into Lospitel wheo ordeved could be charged under this
sub-zection,

PART I

88. 9, 10,

19. Every person subject to military law who commits any of the Ineusbordina-

fullowing offences; that is to say,

(1) Being eoncerned in any quarrel, fray, or diserder, refuses to
obey any officer (though of inferior rank) who orders him into
arrest, or strikes or uses or offers violence to any such officer!;
or

(2) Strikes or uses or offers violence to apy person, whether subject
to military law or not, in whose custody Le is placed, and
whether he is or is not his supcrier officer?; or

(3) Resists an cscort whose daty it is to apprebbnd him or to have
him in charge’; or

{4) Being a soldier, breaks out of barracks, eamp, or quarters,!

shall, on convietion by court-martial, be liable, if an officer, to be
cashiered, or to suffer sueh less punishment zs iz in this Acet mentioned,
and il a soldier, to suffer imprisonment, or sueh less punishment as
i# in this Act mentioned.

NorE.

1. A person may be charged under this pursgraph wiether the officer whe ordersd
him juto arregt was an inferior or superior rank, but when the officer was of superior
rank, the offender may be charged under 8. 8 or s 9. Only officers shaulid be charged
under this paragraph.

2, It will be upserved thal a charge may be laid under this paragraph for assuult-
ing & civilian policeman, if the person commilting the assaalt is subject to military
law, and has been placed in the policeman’a custody by an officer, warrant offieer,
or N.C.Ch. ’

3. The resistanee may be passive, A& man lying down aod refusing to move, if
physically able to move, “resiats.” Threats uwnd a threatening sttitode which in
fact deter an cacort from arresting & man mey amount to “resisting” the escort,

tion,
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PART I The pertioulars of the charge should specify the naturs of the resistence; (see
—_ specimen charge-sheet No, 28, p, 719}, The court will use their military knowledge
. 88,10, 11, o determine whether it was the duty of the escort to apprehend the aceused or to
have him io oherge, Bresking away from an eacort is not by itself an offence under

thia saction, but may ba charged under g, 22,

4. Breaks ou! of barracks, ete, This offence consists in a soldier quitting bar-
racks, ete., at & time when he has no right to do so, sither because he was on duty
or under punishment, or beeause of gomo tegulation or order; and it is immaterial
whether the offence was manswed by viclence, stratagem, disguise, or simply by
walking pnat a sentry unnoticed. The mode in which the net was effected will,
however, assist & C.0. in determining whether to deal with it as a mere breach of
discipline uader this paragraph, or to ressrve it for trial a8 amounting to desertion.
The particulsrs of the charge must show that the absencs from barracks, ete., was
without permission, or otherwise unlawiful,

If tha charge be for brealing out of barracks, it must be proved that the accused
left the confines of the barracks as charged, sond so also if the charge ig for breaking
out of camp. A charge of breaking out of quartera would hold good in the case of
u man quartered in one patt of & barrack snd improperly leaving that part for another.
part whera he had no right to be.

A soldier who breaks out of barracka, camp or quarters, and remains absent for
some time ahould, if brought to teial by court-martial, be charged only with desertion
or ahsence without leave (3. 12 or 8. 15); and if he was a defaunlter at the time, the
fact should be stated in the particulars of the charge. See E.R, 644,

Neglect to 11. Every person gubject to military law who commits the following
ubey gar- offences; that is to say,

o0 or other

ordera.

neglects to obey any general or garrison or other orders,
shall, on convietion by court-martial, be liable, if an officer, to be
cashiered, or to suffer such less punishiment as is in this Act mentioned
and if a soldier, to suffer imprisonment, or such Jess punishment as
is in this Act mentioned.

Provided that the expression "general orders” in this section shall
not include the King’s Regulations for the Army or any order in the -
nature of a regulation published for the general infermation and
guidance of the army,

NaoTe.

The orders spevified in this section are standing orders or ordera having & con-
tinuous vperation, whether garrison or regimental or of a like nature. Discbedlence
of a epecific erder in tha oature of & command must be dealt with under a. 8, and
nop-cornpliance, through forgetfulness or negligence, with an order to do some
speeifio act at & future time under a. 40.

Ignorance of this order is no excuse if the order is one which the accused cught
in the ordinary course to know. But s mizapprehension reasonably atising from
want of clearness jn the order is a ground for exculpation. The existeace of the
orders and the fact of the neglest must be proved. A copy of the order contravened
must be produced on oath to the court and the court will make s record in the
proceedings of its having been so produced; s written order cannot be proved by
oral testimony. Evidence must also be given to show that the order was duly posted
(see K.R. 74 and 1802) or brought to the notice of tha ascused, or ihat he was other-
wisa in & position to be acquainted with ita contents, Dlsohedience of a K.E. may
be punished under s. 40, but if a F.R. is published as u regimentsl order, it seguives
alst the charaeter of a regimental order, and disobsdience to it may be puaished undsr
this soction.

‘The offence of conceslmaut of venereal disease by a aoldier is to be dealt with under
this section. K.R, 528.
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Desertion, Fraudulent Enlistment, and Absence without Leave

12.—(1) Every person subject to military law who commits any
of the following offences; that is to zay,

{a) Deserts! or attempts to desert® His Majesty’s service; or

(b) Persuades, endeavours to persuade, procures or attempts to
procure, any person subject to military law to desert from His
Majesty’s service.

shall, on convietion by court-martial—.
if he committed such gffence when on active serviee? or under orders
for active service, be liable to suffer penal servitude or sueh
less punishment as s in this Aet amended; and

if he committed such offence under any other circumstances, be
liable for the first offence to suffer imprisonment or such
less punishment ag is in this Aet mentioned; and for the
second or any subsequent offence to suffer penal zervitude,
or such less punishment as is in this Act mentioned.*

{2) Where an offender has fraudulently enlisted once or oftencr,
he may, for the purposes of trial for the offence of descrting or attempt-
ing to desert His Majesty’s service, be deemed to belong to any one
or more of the carps to which he has been appointed or transferred
as well as to the corps to which he properly belongg; and it shall be
lawful to charge an offender with any number of offences against this
section at the same time, and to give evidence of such offences aguninst
him, and if he be convicted thereof to punish him accordingly; and
further it shall be lawful on econviction of a person for two or more
such offences to award him the higher punishment allowed by this
section for a second offence as if he had been conviected by a previous
eourt-martisl of one of such ofences.

{3) For the purposes of the liability under this section to the higher
punishment for a second offence, a previous offence of fraudulent
enlistinent may be reckoned as a previous offence under this sectiont.

MoTE.

1. Bee Ch. III, paras. 17-28; K. R. 581-507.

Upcn a charge of desertion the particulara should state, and the prosecution
phould prove, both the dats when tho ahsence began, mnd the date when it ended
{by return, purrender, apprehension, or re-enlistment}. It is not eniicient to allege
and prove shsence “'on or sbout' a cortalp date, or “from some date subseguent

T'o establish desertion it is neecessary to prove aome clrewmstancs justifying the
inferance that the accused intended not to return to military duty in any corps,
or intended to evold some important parlicular serviee, such as active serviee,
embarkation for serviee abroad or sorvice in ald of the ecivil powee. IE the basis
of the charge is an intent to avoid embarkation, or sotne other apecial daty or servies,
the particulars should contain un allegation to thia affect.

In order to establish in evidenee that a soldier has deseried or sitempted to
desert “when under orders fur embarkation,” the original or a cortified true copy
of orders detailing Lhe aecused for embarkation must be produced by & wilness en
oath, and evidence muat ke given that the orders were duly posted or brought to
the potice of the accosed, or that he was otherwise in n position to be pequainted

PART I
8. 12,

Degertian,
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with their contents (sea K.R. 1080, 11003, This would not, however, exclude proof
of verbal orders for embarkation given by a C.( o an emergency.

Porsonnl warning and scknowledgment of such warning in accordance with K.IR.
1089 should also be provad whenever possible.

1f & man warned for u draft overstays his “draft leave even though he does uot
know the exaet dute fixed for sajling, it will be open to tho court, if the circumstanees
warrant it, to infer that he intended to escape the importmnt service on which he
wae ordered and to conviet him of desertion,

A person charged with desertion may be found guilty of sttempting to desert,
ar of being absent without leave, and a person charged with sttempting to desert
may be found gailty of deserlion, or of being absent without leave (3. 58 (3) (4); ane
also in gonnection with findings of ubsence without leave, note 1 to s, 1L,

As to forfeiture of prior sexvice on eonviction for desertion or fragdulent enlistment,
sor s, 70 {2), 84 (2), nnd notes; as to forfeiture of puy on eonviction for desortion,
see s, 138 (1% nnd POW, 87D (a); #4 to lisbility to general service or trapafer on cou-
wivtion or confession of desertion or fraudulent enlistment, sce a. 83 (7); sa to liahility
to transfer of acldier delivered into military custody or committed by a court of
pummary jurisdiction 83 a deserter see 5. 833 (8); as a deseriptive raporta of deserters,
escorts, and generally, ses K10, 581-587; and as te inguiry inte absenee and ponfession
of desertion or fraudulent enlistment, see 72, 73, and R.P. 125,

Any person who falsely represents himsell to any authority to be a deserter may
be sentenced by & civil court of summary jurisdiction to imprisenment, with or
without hard labour, for any period nnt exceeding thres montha (3. 152): sec also
as to punishment by a like court of persone inducing officers ar soldiers to desert,
@, 153; nnd a3 to apprehension of deserters, a. 154,

As to a false statement by a soldier to his €0 that he haa been guilty of desertion
or fraudulent enlistment, sze B, 27 (3). :

As to desertion by men of the Territorial Army, see T H.F. Aet, 5. 20,

When under K. R. 616 (b) s superior officer directs lhe cage of an offender agninst
whom & charge of desertion hay boen preferred 10 be summariky disposed of, he should
oriler the uifenee to be disposed of us vne of absence without leave.

2. Aftempt fo desert. To establish an attempt to desert, some act which, if
completed, would constitute desertion, as nbove deseribed, must be proved. A
mere intention to desert does not amount Lo an sttempt to desert,

3. On actfte gervice.  Beo note 1 to s, G,

4, If the acoused is put oo his trial for two offences of desertion, or for fraudulent
enlistment aod desertion, and it i3 desired ihat the higher punishmeat allowed for
a second offence should be awarded, the charges must 1o on separate charge-sheets,
and the trials distioet, though they muy be held before the mane court, To enable
the pupishineot of penal aervitude to be awarded, the court mmast, of course, be a
genetul court-martial, or, if on active serviee, u field general court-martizl,  For
the general prineciples to bo adopted in connection with the plaring of charges in
separate chargesheets, see note 1 to H.P. 62,

Phe caso is similar where the charge i3 for fraudalent enlistment under s, 13; but
in that case, if he has deserted Brat, and fraudulently enlisted aftarwards, he cannot
be swarded the bhigher punishment uuless he bhas served between the date of the
desertion and the date of the fraudulent enlistment (8. 13 (2) ().

For exumple, if a soldier deserted on the lat Oetober, 1920, and woua apprehended,
ronvicted, snd punished, nnd after undergoing his punishment returns to the ranks,
and on the 10th Marceh, 1923, irandulsntly enlists, then, on ronviction for auch
fruudulent enlistment, he ean bo sentenced to penel gervitnde, just as if the former
conviction for desertion had been o convietion for fraudulent enlistment. If, hawever,
& goldier who deswerted on the §th January, 1923, and is not appregended, abandona
his jotention of permanantly quitting the serviee, and frandulently enlists an the
15th July, 1923, then, although he may be convicted both of the desertion and
the frondulent enlistment, he cannot be sentenced to penal servitude for the fraudualent
enlistinent, us the desertion was his absence next before the fraudutent enfistment,”
and the exception in 9. 13 {3) applies.

Where the desertion and frandulent enlistment form in effect one traneaction,
the man should not s a rule be tried for both ofenres.
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13.—(1) Every person subject to military law who commits any of PART L
the following offences; that Is to say, s "i's

(@) When belonging to either the regular forees, or the territorial ¥raudulent
army when embodicd, without having obtained a regular enlistment.
discharge therefrom, or otherwize fulfilled the conditions

" enabling him to enlisl or enrol, enlists® or enrols himaelf
in the regular forees® or in any foree raised in India, Burma,
or a colony; or

{4} When belonging to the regular forces without having fulfilled
the conditions enabling bim to enlist, enrel, or enter, enrols
himself, or enlists in the territorial army or in any of the
reserve forees, or in the Air Foree, or enters the Royal Navy,*

shall he deemed to have been guilty of fraudulent enlistment,® and
ghall, on convietion by court-martial, be liahle—

(i) for the first offence to suffer imprisonment, or such less punish-
ment as is in this Aet mentioned; and

(i} for the sceond or any subsequent offenec to suffer penal servitude,
or such less punishment as is in this Act mentioned.

{2) Where an offender has [raudulently enlisted on several oceasions
he may, for the purposes of this section, be deemed to belong to any
one er more of the corps to which he hag been appointed or transferred,
as well as to the corps to whieh he properly belongs; and it shall be
lawful to charge an offender with any number of offences against this
section at the same time, and to give evidence of such offences against
him, and if he be convieted thereof to punish him accordingly; and
further it shall be lawful on eonvietion of a person for two or more
such offences to award him the higher punishment allowed by this
section for a second offence as if he had heen convicted by a previous
court-martial of ong of such offences.®

{(8) Where an offender is convicted of the offence of fraudulent
enlistment, then for the purposes of his liability under this section
to the higher punishment for a second offence, the offence of descrting
or attempting to desert His Majesty's service may be reckoned as a
previous offence of fraudulent cnlistment under this scotion, with
this exception, that the absence of the offender next before any fraud-
ulent. enlistment shall not upon his eonvietion for that fraudnient
enlistment be reckoned as 8 previous offence of deserting or attempting
to desert.®

NoTe.

1. The particulars of the charge must speeify the force to which the acousnd
helonged al the times of his cnlistment. A member of the Territotial Army enlisting
when the Territorial Army is not cmbodied, cannot be charged under this section,
though he may be charged under a. 33 for making & falze answer.

2. A copy or duplicate of the attestation paper is proof of enlistment (a. 163 (1)
(a}}.

4. This sub-section covers the opss of u soldier of the Royal Murines who enlists
in the regular foreee while A deserter or an nbeentea from one of His Majesty's ships.
Sea proviso (e} to s, 17% {13).

4, Buba. (1) (B ) covers tha ease of a goldier who enters the Royal Navy or enlisty
in the Royal Air Force, but aubs. (1) (o) dves not eover that of a seilor or airman
who cnlists in the Atmy. Such cases cun be dealt with under s. 33.
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5. Fuor forfeiture of service on conviction for fraudulont enlistment, see ss. 79, 84
{2) and 181.

Where n soldier is charged with fraudulont enligtment, by reason of which he haa
obtained & free kit of necessaries, the reccipt of that frea kit must be mentioned in
the particulars of the charge and (unless the accussd pleads guilty) proved in evidense
in order to enable the court to sentenee him to a dedusction from his pay as oompen-
mation for the free kit of necessaries, but the charge of fraudulantly obtaining & free
kit of necessaries cannot by itself be maintained: see R.P, 13 (F), K.R. 624, and R.P..
App. 1, note as to use of Forms of Charges (23), p. 701. The issue of & free kit of
necessaries may be proved by a copy of s record thereof in the regimental bocks
(8. 163 (1}, fg) und (&}

6. As to conviction for two offences, and the punishment for the second offence,
wee note 4 to 3. 12,

For reference to further provisione of the Act as to fraudulent enlistment and
deserting, see note 1 t0 8. 12, Beo mlao Ch. TIL, paras. 26 and 27.

14. Every person subject to military law! who commits any of the
following offences; that is to say,

(1) Assists® any person subject to military law to desert His
Majesty’s serviee; or

(2) Being cognizant of any desertion or intended desertion of a
person subject to military law, does not forthwith give
notice? t0 his commanding officer,* or take any steps in his
power® to cause the deserter or intending deserter to be
. apprehended.

shall, on convietion by eourt-martial, be liable to suffer imprisonment,
or such less punishment as is in this Act mentioned.

NoTn.

1. As to similar vffences by civilians, see 5. 153,

2. It must be proved thut the accused knew that the assistancs given by him was
for the purpose of deaertion. .

3. Does not forthwith give notice. The time at which the acensed beeame cognizant
of the desertion, and, if he gave notice to hia C.Q., the time at which he gave notice,
are matarial, and should be specified in the charge.

4, Commanding officer. This includes any person having military command over
the secused. The court may use their military knowledge in detarmining whother
the person is for this purposs a commanding offleer or not, See Ch. VI, para. 10,
and note 8 to 8. 7.

6. If the charge is under the latter part of (2), the particulars must allege the stepa
which, it was in the power of the acensed to take in order to causs the deserter, or
intending deserter, to be apprehended.

15. Every person subject to military law who commits any of the
following offences; that is to say, .

{1) Absents himscl{! without leave?; or

{2) Tails to appear? at the place of parade? or rendezvous appointed
by his commanding officer, or goes from thence without
leave hefore he is relieved, or without urgent necessity?
quits the ranks; or

{3) Being a soldier, when in camp or garrison or elsewhere is found
beyond any limits fixed or in any place prohibited by any
general garrison or other order,* without & pess or written
leave from his commanding officer®; or

(4) Being a soldier without leave from his commanding officer,
ot without due cause,® absents himself from any school
when duly ordered to attend there,
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shall, on conviction by court-martial, be liable, if an officer, to be
cashiered, or to suffer such less punishment as is in this Aet mentioned,
and if a scldier, to suffer imprisonment, or such less punishment as
ig in thiz Act mentioned.

Nots,

1. Absentr himeelf, Bee Ch. II1, peras. 17-24; as to the apprehension of absentess
without leave, see 8. 154; ase nlao note 3 to w22 with regard to a scldier who escapes
from arrest and then absents himself without leave, For forfeiture of pay on con-
viction for abeonos without leave, see 8s. 137 and 138, and the Pay Warrant.

A poldier tried for desertion or attempted desertion may, under a. 58, be found
guilty of ahsence without leave; but if only chorged with abeonce without leave he
cannot be oonvieted of desertion or attempted desertion. When e aoldier has becn
aheent without leave fir 21 clsar days a court of inquiry will be assombled (2. 72}.
See also K.R. 581 et seq.; T42; R.D. 125,

The abeence must be from the place whers it ia hia duty to be, and where he ought
to be found if wanted, Tsually it must be absenoce from his barrgek, camp of
station, but if his duty is to be in one part of the barrack, and he cannot be found
whan wanted, his absence from s part only of the barrack may amount to abaence
without leave,

The partioulars should state the date when the absence began, and the dute when
it ended (by retura ot arrzst). If the hour of his abeence in material for the purposa
of proving & day'e absence (see a. 135 and note, and 8. 140}, the hours of his departure
and return muet aleo be stated in the particulars.

Involuntary abscnce due, for example, to iliners or arrest by the civil power, is
not ordinerily an sffence under thia section; but inability to return owing to drunken-
pess (which is an offence against the Aot) is mo excuss, Where the absence was
criginally voluntary and subsequently becomes involuntary, the length of the sbeence
without leave must be reckoned only to the time when the absence becomes involuntary.
Conversely, absence criginally involuntsry, msy becoma an offence under this
paregraph if the person charged fails to return to duty at the earliest possible moment.

As goon as an absentee js taken into custody (either sivil custody, or open or close
arrest), whether on surrender or on apprehension, his absonce ceases to b voluntary:
IC.R. 567. If, however, he is merely cedered {(e.q., by an assistant provost marshal
or reilway fransport officer) to rejoin his unit at once, his abscnee without leava
continuen until he go rejoins.

In cascs where & soldier on leave has lost hie return ticket or has not sufficient funds
to purchara a railway ticket, and is consequently unable to rejoin his unit before
the expiration of his leave, the delay in rejoining may be deslt with, subject to the
discretion of the officer disposing of the case, as absence without leave, notwithstanding
that the soldier may have reported to the loeal military or police anthoritics.

If an officer ia told that orders as to reporting will be sent to him st home, it is
his duty to ask for orders should none reseb him within a reasonable time. Ctherwise
he may be treated ra absent without leave ufter the date when any honeat and reason-
able Tnan would have recognized that such orders would normally have arrived.

Teave of absence in not effective until it iz notified to the applicant. A person
who goes awsy in expectation of his application being granted, but without wajting
to know the result of it, may be convicted of abeence without leave, altheugh in fact
the leave asked for has been granted,

A member of the Territorial Army, who, while out for annual irsiniog in camp,
abeents himaelf without leave, would be liable under thie sestion. Bee also T.R.F.
Act. 8. 20,

2, In charges under this section the court may look to tho aceused to give evidence
of his “leave,” “urgent necessity’ or “‘due esuse,” ss soon ae the prosecution have
given evidence establishing hie absence, failure to appear. ete., and rejsing the
inference that he had no leave, ete.

3. The particula, parade should be specificd, o that the accused may ba able to
show, it ha can, that he waa not by order or eustom, or for othor reasons, bound to
attend that parade, If must be proved that the accused had actual or constructive
noties of the time snd place sppointed by the C.0. But the place for the parads
need oot hava been specifienlly mentioned if it can be proved that it was well under-
stood and koown to the accused. Such a charge can seldom be preferred with safoty
unless orders stating both the time and place of parado can be produced; snd if any

PART I
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diffienlty arises the charge should be laid under para. (13, il the evidence will support
the charge.

A soldier nbsent without leave is not alsn Hable to trial for failing to attend parades,
cte., during the period of his absenee, but he may be tried on alternative charges
for both offenecs. A ankdier shsent from parade owing to drunkenness should be
charged under s, 19 and not under this paragraph.

4. Tguoranee of an order, of which he ought to be aware, although it may mitigate
the pupishmment, does not exeutpate the acrgaed.  Bot misapprehension roasanably
atising from want of clearness [n the order may he a ground of sxculpation.  (Hea
aluo nole to s, 11.)

4. Any officer having command over the aceysed and authority to grant leave
will be a coumanding officer within the meaning of paragraphs (3) and {4}, This

‘matter can therefora be determined by the military knowledge of the court.

Disgraceful Conduetl

16. Fvery officer whe, being subject (o military law, commits
the following offence; that is to suy,

behaves in o seandalous! manncr, unbecoming the character of
an officer und a gentleman,

shall, on conviction by court-martial, be cashiered.?

NoTE.

1. Scuandalous conduct may be either of a military or aoeial character. But =
charge of & socinl character is not to be preforred under this section, unless it ia of
A0 grave s nature a8 to render the officer deserving of baing eashiered, and therefore
reandalous in tespect of his military character. Soecial misconduet whiel: i not
a0 grave as to bring scandal on tho service shanld not be made the ground of & chargn
ngainst an offirer, but may well form the subject of roproof and adviee oo the parl
of his C.(). or some vlher superior officer.

The addition of an alternative charge under a. 400 will maeet a ense where the
evidence, ag ultimately given before the court, may justify a mere lenient view of
Lhe case,

Ar & rule » charge eliowld not be prefereed under this section in the case of an ot
on neglect which amounts to any one of the specific offenees dealt with in «s 4 to
15 and 17 to 3%, Thus, in cases of drunkenness, whether on duty or not on duty,
the churge should be preferred under a. 19, and in eases of disgraceful conduct, as
provided for in a. 18,

2, It js important to note that in ense of a conviction under this eertinn, cash-
jetiog i4 the only punishment which van be awardod by the eourt; (sce, however, a, 57
with regand to commutation or remission of such a sentence),

17. Fvery person subject to military law who commits any of

the following offences; that is to say,

Being charged with or concerned in the care of distribution of any
publie, regimental money or garrison property, steals, fraud-
ulently misapplies, or cmbezzles the same, or is coneerned in
or connives at the stealing, fraudulent misapplication, or
embezzloment thereof, or wilfully damages any such property.

shall, on convietion by eourt-martial be liable to suffer penal servitude,
or such less punishment as is in this Act mentioned.

NoTn.
At home stations, in all cases of frawd and theft the charge and sutnmary of

avidenee must be submitted to the Judee-Advocate-General before the trial is ordered.
(K.R. 630.)
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The meaning of “theft,” “frauduleut misapplieation’” and “embeszzlement” {3
denlt with in Ch. ITI, paras. 30-35; see alio . 190 and (33A) Ch. VII, paras, S0-65.
Hee gpecimen charges Nos, 43-47, pp. 722-3.  Under s. 58, & person churged with theft
muy be vonvieted of embegzlement or fraudutent misapplication, and if charged with
embezziement he may be convieted of theft or of fraudulent misapplioation.

This section does not apply to ordinary thefts or to such thefts as are dealt with
in 5. 18 (4), but to those more serious offences committed by persons in e position
of trust in relation to publie, regimental or garrison property, where placed under
their charge.

Tho particulars of the charge must show in detail that the acensed was charged
with or conesrned in the eare or distribution of the property alleged to have been
stolen, fraudulently misapplied or cmbessled (see speeimen charge-sheet Noo 43,
L. 722)1; but the court may use their militery knowlodge to determine that the
aecused, it holding s particuler office, was, by virtue of his office, so charged or
ponecrned, A sentry posted over s place containing public property would not
bee “churged with' the eare of the property within the meaning of this section,

The expression “charged with’ means officially charged with, that ia to say, in
virtue of the public offec which the seeused formally holds, A corpora] entrosted
by & sorgeant for his owo convenieheo with public property should not be ehurged
under this seetion, althoough he might be convieted under 5. 18,

1f the charge ia far frandnlent misapplivalion or embeselement,. it should allege
that the property was impropetly applied for the use of the aecused bimsell or saome
other person (ag the ease may bed, and oot for a publie purpose, If we evidence
iz fortheoming a8 to the particalar mode of misapplication, the court may, in the
ghaence of explanntion from the aceemsed, jonfer that the property was misapplied
from the fact of its not having been properly applicd.

Each instance of theft, embeszicment or frandulent misapplication should be
in u separate charge,

A mere error or irregalarity o aceounts, ot & mistaken misapplication of property,
doea not constitute an offence under this seetion.  There st be an intont to defrand
ur the part of the aeoussd, either for the benefit of Limeolf or somebody else; wnd this
muat be peticulurly recollected in the case, for example, of & N.C.Oa. aceounts getting
into soufusion through the negleet or earelessness of superiors.

As to holding 4 court of inquiry on discovery of loss of stores, ete,, see KR, Ti7,
738; nod as Lo reatitntion of atolen, ete., property, see a, 749,

Property of the Navy, Avmy nnd Air Foree Inatitutos is not *public” or “rerimental”
property fur the purposea of this acetion, Thie property is, however, speeifically
dealt with in 8. 18 (4], :

1t is not clear at what morment rations issned to n scldier cease to be “publie”
property. R, v. Immer (19173 13 Cr, App. Rep. 22; Mogen v, Coldwell (1919) 35
LG, 3810 but if he improperly disposes of them, he can be charged under s, 40,
and g civilizn recipient under 8. 156, withont laying the property in anyone.

A voldier convicted of an offence under this section forfeits 21l good conduet hadges,
and i3 placad in the same posilion as regards earniog badgea na a reerait,  (See o 190
(18}, und PLOW., 05y

Seo alwo notes to s, 18 (1),

18. Ivery person subjeet to military law! who commits any of the
following offences; that is fo soy,

(1} Malingers® or feigns® or produccs discase or infirmity*, or

{(2) Wilfully maims®*® or injures himself or any other person subject
to military law, whether at the instance of that person or nut,
with intent to render himself or that person unfit for serviee,
or eauses himself to be maimed or injured by any person with
intent thereby to render Limsell unfit for servieet; or

{3) Is wilfully guilty of any misconduet,® or willully disobeys,
whether in hospital or othorwise, any orders, by means
of which miseonduet or dischedience he produces® or aggra-
vates disense or infirmity, or delays its care?; or

PART 1T
ss. 17, 18,

Disgranreinl
conduet”
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(4) Steals,® embezzles or fraudulently misapplics’ or receives,
knowing it to have been stolen or embezgled, any property
belonging to a person subject to military law,® or belonging
to any regimental band, regimental or garrison mess or regi-
mentul or garrison institution,? or to the Navy, Army and
Air Force Institutes, or any public property;® or

(5) Ts guilty of any other offence™ of a fraudulent nature® not
before in this Act particularly specified, or of any other
disgraceful conduet ¥ of 4 eruel, indecent™ or ynnatural kind,

shall, on convietion by court-martial, be lisble to suffer imprison-
ment, or such less punishment as is in this Aet mentioned.®®

Nora.

1. By the &, & AF. (A) Aot, 1825, this section, which formerly related only to
soldiers, waa made appliesble to every person subjeet to military law; hence offcers
cat uow be tried under this seetion for the offenves thevein mentioned,

2. To malinger is to pretend illness or infirmity whick docs not exist, in order to
eseape duty.

3, To feign disease or infirmity means thut the secused person exbibits appear-
ancea rosembling the genuine symploms which, to his knowledge, ars not due to
such dizense or infirmity, but have been produced artificially for purposes of deceit:
e.¢, simulating fits or mental disease,

4. Paraz. (1}-(3}. The charge should shew in what woy an accused person has
malingered, or what disease or infirmity be has feigned or produced, or what particular
injury he has been committed, or of what mizconduct or wilful disobedience he has been
guilty In g case under pars. {2), evidenge will have to be given of the intent, but
it would be sufficient to raise a presumption of intent if the act were shown to bave
been done wilfully and not sacidentally, :

4%, Unless it i clear from the evidenee available that an accused wilfully inflicted
& bodily hurt which will of nacessity create & permanent impairment of future fighting
abilitiss, a charge of “wilfully injuring” under this paragraph must be preferred
and not a charge of “wilfully maiming”,

5. The misconduct ust be with the intent of produacing or aggravating the disease,
ot delaying its cure, as the osee may be. To produce disease i3 wilfully to cause
genuine disease to develop; e.g., by the infeetion of miercbes or poisonous drugs.
The inveoluntary production, saggravation, or prolongstion of delirium lremenas by
jntemaperate habits, or of veneresl dizease by immoral venduct, doss not render u
person linble under thia paragraph. Nor would a person inewr lisbility under it
whe refuses to undergo a surgical oporstion. ’

A soblier cannot be punished for disobedionce of an order to be voecinated, or
for refusing to be innoeulated, or to allow an ansesthetic to be administered.

6. For definition of steals see a. 190 (33A). Where an accused is charged with
theft, the ownership of the property slleged to have been stolen should be clesrly
woved in evidenee, and its ideotity established {where possible) by preduction and
identification in court: if net prodused, its non-produstion should be accounted for.

It is not possible under thia paragraph to support s chargo of etealing the property
of B person who wae in fact dead at the time of the theit.

7. Hee note to s, 17; Ch. II1, paras. 30-89; Ch. V11, para. 50, ef seq.

Under a. 56, a person charged with atealing may be fouad guiliy of embszzlement
or n fraudulent misapplication; or if sharged with embezzlement, may be convieted
of atenling or of frandulent misapplication.

8. I a aoldicr steals the greatooat of & comrade, he enn bo charged with stealing
it either a3 being publie property or as being the property of s person subject to
ilitary law; for although the greatcoat is owned by the publie, the comrade has &
"*apecial property” in it by reason of his lawful possession.

[t has been ruled that a branch of the Rowal Army Temperance Amsociation is
not & regimental institution within the meaning of this paragraph.

10. 1f it turns out that the property belongs to some person or persons not jncluded
in the category contajoned in this paragraph, the acoused must be aequitted, sa the
offcnee could in that case only have been charged under 8. 41,
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The value of artjoles in respect of which the offender should be sentenced to stoppagas
must ulways be stated in the particulars of the charge; (ses R.P. 13 (F) and note, and
K.R. 626, 1

11, A churgs under this paragraph for anything that is an offence under any previous
snactment of the Act will be bad.

12, Of o froudulent nature, The particulars must show that there was fraud in the
act with which the aceused is charged; irregularity in accounts due to lneompeteuce
or ignorance of book-keeping will not be sufficiont.

The following ace examples of offonces which may be charged under this paragraph—
With intend to defraud, presenting for signature a pay and mess rell sontaining entries
known to be faise; passing a worthless aheque or "flash' note; charging money for
railway warrnnta, ticketa or concession voushers to which an officer or soldier is entitled
free of charge.

A remervist who has wronglully enlisted cannot be charged with obtaining reserva
pay by [alse pretoncos or frand.

13, Pisgraceful conduct. The particulars of the charge must apecify the detsils of
the particular aet or acts alleged to conatitute the disgraceful conduct.

14, OF an fndecent kind, Offences of an indecont kind sgeinet children and young
persona of the female sex should be charged under s. 41 and not under this section.
The expediency of trying such offences bafera a civil coart should he coneidared in
ench case, and where they are comunitted against natives or of a coloay. the cases
should wsually be dealt with by a civil court if this course can roasonably be fullowed.
Where triul by eourt-martial is proposed, the charge and summary of evidence muat,
at home stations, be submitted to the Judge-Advocste-General before trial i ordared
{K.R. 6307, end a judge-advocats should be appointed in all auch cases, whether at
horne or abroad, in order that the eourt may have the benefit of his edvice, particularly
with regard te the danger of aceepting the unzorroborated evidence of witnemses who
are shown to be accomplices.  (See Ch. VI, para. 45.}

15. A soldier conviotad of an offence under this section forfeits all good conduot
badges, and is placed in the same position me regards earning badgew as a recruit.
{Bee a. 190 (18), and P.W. 805.)

Drunkenness

PART I
ss. 18-20,

19. Every person subject to military law who commits the following Drunien-

offence; that is to say,

The offence of drunkeness,! whether on duty or not on duty, shall, cu
gonviction by court-martial, be liable, if an officer, to be cashiered, or to
suffer such less punishment as is in this Aet mentioned, and if a soldier,
to suffer imprisonment, or such less punishment as iz in this Act men-
tioned, and, either in addition to or in substitution for any other punish-
ment, to pay a fine not exceeding five pounds*;

Provided that, where the offenee of drunkeness is committed by a
soldier not on active service or on duty, the sentence imposed shall not
exceed detention for a period of six months, with or withouat the addition
of the aforesaid fine,

NoTs

1, See generally as to this offence Ch. II1, paras, 4248, and a. 48 (2) (3), and note.
Withesses should be required to state their reasons for their opinion that an aceused
was drunk,

2, Drynkenness ia the only military offence triable Ly court-martisl or C.0. for
which u fine may be imposed. ‘The fine, if awhrded by couri-martial, cannot exceed
tive pounds; if by & C.0. it cannot exeeed two pounds (s. 46 (2} ()5 K.R. 579).

Offences in relation lo Persons in Cuslody

TIER.

Permitting

20. Every perzon subject to military law who commits any of the
following offences; that is to say, '

eacape of
peraon in
custody,
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(1) When in command of a guard, piquet, patrol, or post, releases
without proper anthority, whether wilfully or otherwise, any
person eommitted to his charge!; or

(2) Wilfully or without reasonable excuse? allows to eseape® any
person who is committed to his charge,* or whom it is his duty
to keep or guard,

shall, on conviction by ecourt-martial, be liable, if he has acted wil-
fully, to suffer penal servitude, or sueh less punishment as is in this
Act mentioned, and in any ease to suffer imprisonment or such less
punishment as is in this Act mentioned.

Nome

1. I a charge under para. (1), if proof ia given that the person in custody was
released, the onus i3 en the aecused to show proper authority, The court may use
their nualitary knowledge with respect to whether the authority alleged was or was
ot sufficient.

2. In a charge under para, (2), if there iz a doubt az to the accused having aeted
wilfully, be should be cbharged with having acted without ressonaMe ezcuss, or he mae
be charged with having acted wilfully, and it will be open to the eourt, under thy
provisions of p, 56 (5), to Sod that he acted without ressonable exeure, A man commita
this offence wilfully by any sct or omission intended to allow the escape of the perann
committed to his charge, or whom it was his duty to guard ot keep. See Ch, VI,
narg, 23, ’

3. Where an esoort consisting of a corporal anid a private lose the acldier in their
chiarge, the corporal is linhie to eonvietion unless he can prove that the escape took
plare in eircumstances agriost which he could not reasonably guard. The private
would Le guilty, upen proof that he shared in the wilful act or negligence of the corporal,
or that tha soldier while comuanitted to ik charge during the temporary and necessary
nhsence of the corporal was allowed to cseapo, unless he could show that he wsad all
teasonable means {o guard apuinst the escape.  In the lutter case the corporal would
not be guilty if he could show that his temporary delegation of his duty to the private
wia peeasioned by some necessary cause, and that he took reasonable precautions for
tho safe eustody of the soldier during his abuenee.

4. A deserter or absentes without loave who aurrenders himself, and whe ia being
conducted by an N.C.O. to rejoin his unit (K. R, 709}, is not ""ecommitted to the charpe"
of tha N.C.0Q, condueting him within the meaning of this sestiot:.

21. Fwvery person subject to military law who commits any of the
following offences; that is to say,

(1) Unnecessurily detains a person in arrest or confinement without
bringing him to trial, or fails {0 bring his caze hefore the
proper guthority for investigation!; or

(2) Having eommiited s person to the custody of any officer,
non-cominissioned officer, provost marshal, or assistant
provost marshal, fails without reasonable cause to deliver
at the time of such committal, or a= scon as practicable,
and in any ease within twenty-four hours thereafter to the
officer, non-commissioned officer, provost marshal, or assistant
provost marshal, into whose custody the person is committed,
an account in writing® signed by himself of the offences with
which the person so committed is charged;

'3} Being in eommand of a guard, does not as soon as he is relieved
from his guard or duty, or if he is not sooner relieved, within
twenty-four hours after o person is committed to his charge,
give in writing to the officer to whom he may be ordercd to
report that person’s name and offence so far as known to him;
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and the name and rank of the officer or other person by whom PART 1
he was charged, aceompanied, if he has received the account o
above in this secticn mentioned, by that account, ss. 21-23.

shall, on eonviction by court-martial, be liable, if an officor to he

cashiered, or to suffer such Iess punishment as is in this Act mentioned,

and if & soldier, to suffer jmprisonment, or such less punishment as is in

this Act mentioned.

Nors

1. The prosoeutar will have to provo the facts which rither show or ennble tho rourt
o infer that the aceused rould have brought the person under arrest or in confinement
tn trial or brought his case before the proper authority for investigation, 1f these ara
praved it will liz on the accused to prove the necessity for keeping the person in question
in eustody without taking the steps mentioned.

2. Hes note to 3. 45; and as to entry of charge in gunrd report, KR, 4.

22, Tivery person subjeet to military law who eommits the { ollowing Escaps [rom
offence; that is to say, confinement.

Being in arrest or confinement,! or in prison or otherwise in lawful

custody,? eseapes,? or attempts to eseape,

ghall, on convietion by court-martial, be liable, if an officer. to be
cashiered, or to suffer such Jess punishment as is in this Art mentioned,
and if a soldicr, to suffer imprisonment, or such Iess punishment as is
ih this Aet mentioned, .

Nore

1. Agm to arrest and confinement, see Ch. IV, paras. 1-15,

2. A moldicr in open arrest is ''in lawful custody.”

A man undergoing field punjsheent (though in lawful cusiody) is not “in arrest.’

An aceused may be convicted under this section for escaping from any lawful cuatody, .
e.y., from a eivilian who under s, 154 haa arrested lum as a deserter,

3. An escape may be cither with or without force or artifice, and either with or
without the consent of the custodian,

A soldicr who eseapes from arrest and then absents himaclf without leave may
legally he eharged with, and eonvicted of, both offences; but as & rule it s proferable
to charge only the absence, alloging in the partirulars {a3 increasing the gravity of the
offenee) that il was committed *when in arrest.”

(X ffenees in relation to Property

23. Hyery person subject to military law who commits any of the Corrupt deal-
following offences; that is to say, e o
. . . . ies b
1) Connives at the exaction of any exorbitant, price for a howse Foﬁ?ﬁ?

or stall let to a sutler; or

(2) Lays any duty upon, or takes any fee or advantage in respeet
of, or is in any way interested in, the sale of provisions or
merchandise brought into any garrison, camp, stetion,
barrack, or place, in which he has any eommand or author-
ity, or the sale or purchasc of any provisions or stores for the
use of any of His Majesty's forecs, (including any Dominion
Foree),

shall, on eonvietion by court-tnartial, be liable to suffer imprisonment,
or such less punishment as is in this Act mentioned.
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24. Every soldier who commits any of the following offencest;
that is ta say,

(1} Makes away with,® or is concerned in making away with
whether by pawning, selling, destruction, or otherwise howso-
cver),? his arms, ammunition, equipments, instruments,
clothing,* regimental necessaries, or any horse of which he has
charge, or any public property issued to him for his usc or
entrusted to his care for military puropsest; or

{(2) Loses by neglect® anything before in this scetion mentioneds; or

(3) Makes away with (whether by pawning, selling, destruction,
or otherwise howsoever) any military or air force decoration?
granted to him; or

(4) Wilfully injures? anything before in this section mentioned, or
any property helonging fo a comrade, or to an officer? or, to
any regimental band, regimental or garrison mess, or regi-
mental or garrison institution, or to the Navy, Army and
Air Force Institutes, or any public property; or

(5) TIll-treats any horse or other animal used in the public service,

shall, on eonvietion by court-martial, be lisble to suffer imprisonment,
or such less punishment as is in this Act mentioned.

Notn

1. As to & charge under this section, see IR, 625-820; R.P. App. [; note as Lo
usze of Forms of Chatges, para. (23), p. 701, As to liability of civiliaz pawnbroker, ete.,
arn 8. 138,

2, Moking away with ia distinet from theft, as it applies only to goods in & man’s
own possession, and which, therefore, he cannot in law steal. Unlesa there i4 sgoma
positive act of pawning, aale, eto., a charge for making away with should not be pre-
ferred, but a charge of losing should be preferred under para. (2), Sed H.R. 6256,

3. This paragraph shows clearly that, whether arms are pawned, gold, destroyed,
or otherwise made away with, the military offence is the same, namsly, the making
away with them; but the degree of the offence may differ according to whether they
have been pawned, sold, or desfroyed, or otherwise made away with, and the punish-
ment nwarded may vary accordingly. .

4. Cluthing ineludos clothing supplied to & man in hoapital.

5 A charge under parae. {1} or (2} of tmaking away with, ete., property not mentioned
1 pars. (1) would ba bad, though if the set amounted to stealing or embesslement it
would be punishable under e, 18, or u. 41, or if there was proof of any wilful act or
neglect, the soldier might, in some eircumsiances, be charged with an offence under
8. 40.

6. 'Thie ia not intendad to punish & soldier for a deficiency in his kit occasionad by
accident or mere carelessness but for losa by eulpable neglact. On the other hand,
the fact that a man has not got his arms, regimental necessaries, otc., at & time when
it wae his duty to have them, is prime facte ovidence of hie having loat them by negleet,
and the sourt may call on him to show that the loss was not occasioned by any fault
on his part.

In & tris} for an ofience under this paragraph, the certified copy of the record in the
regimentsl booka, on A.F. B.115, showing that certain articles were doficient, is prima
Suete evidenee that they were deficient. If no ovid except A.F. B115 is abtainable,
the prosecution are justified in proceediog on thut alone, and if no evidence is given on
the part of the accused to disprove the facts stated in AF. B.115, the court may
conviet. Where, however, the accused gives or produces evidense in contradistion of
the decluration of the court of inquiry with regard to any of the articles in question,
it will become necessary for the prosecution to produce svidence, if posaible, ip support
of their case in so far as such acticles are concerned. For sueh purposes, the court
might, if neccssary, grant an adjournment under R.P. 65 (A); but when for any
reasonable cpuse—aach ag lapse of time since the deficiency arces, and ne wiinesses
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nonsequently being availahle to rebut the evidence of or produced by the meoused— PART I
the court must ues their disrretion as to their inding in respect of tha articles in question —
In all cases where A.F. B113 ia not produced at the trial, avidence must be produced gg, 24, 25.
to show that some previcus specified date the accused bhad been in possession of the
articles alleged to be deficient. In cases of desertjon or nbaence without leave, the
form will usually show as missing some articles which the man in faet brings back
with him. The pourt must not, of course, convict him in respoet of articles 3o returnod
7. Decoralivnt. Sea s, 190 (18). ILosing by neglect a decoration is not an offence.

8. Wilfully $nfures. A charge for injuring the property here mentioned must be
laid under this section, and not under 5. 41. The prosecutor must adduee evidenes
which will either prove, or enable the eourt to infer, that the injury wee not accidental
or done by some other persom.  If the injury appears to be the result of neglect, it
will be for the eourt to determine whether the neglect waa wilful and intended to
injure the arms, ete., or was mere carelessnesa. In the later case no offence under
this section would be committed. The principles to be ohaerved in estimating the loss
of or damage to equipment are ahown in Equipment Regulations, Part I, 1923, para.
104, Heo also 2. 135 {4} and note and R.P. 13 {F) and note.

9. As to the disqualification of an officer hoving a personsl interest in the care for
gittitg on & eourt to try an offance under this paragraph, see R.P. 19 (I3} {(v) and note,

Offences in relalion lo False Documents and Statements

25. Every person subject to military law who commits any of the Falsitying
following offences; that is to say, r"nﬂég;‘;lai%c“'
(1) In any rcport, return, muster roll, pay list, certificate, book, s ..
route, or other document! made or signed by him, or of the
contents of which it is his duty? to ascertain the accuracy—
{a) Knowingly makes or is privy to the making of any false
or fraudulent statement?; or
fb) Knowingly makes or is privy to the making of any omission
with intent to defraud?; or

{2) Knowingly and with intent to injure any persor, or knowingly
and with intent to defraud,® suppresses, defaces, alters, or
makes away with any document which it is his duty?® to
preserve or produce’; or

(3) Where it is his official duty? to make a deelarstion respecting
any matter, knowingly makes a false declaration,®
shall, or conviction by court-martial, be liable to suffer 1mpnsonment
or such less punishment as in this Act mentioned.

Nore

1. The “other decument’ here contemplated is one executed by the acoused in lha
eapacity as an officer or soidier, and not in some civil eapacity.

2. The eourt may uze their military knowledge in determining any question as to
the duty of the accused in & case arising undor thia section.

3. A trivial error in a report should notf, in the shsence of fraud or bed fzith, bs
made the ground of a charge under para. (1) {(a}.

4. In a charge under para. {13 () or para. (2) iovelving an intent to defrawd, it will
not be necessary to show an intent to defraud the goverament or a particular individual,
g0 long &8 an intent £o defraud is shown,

It will be noted that the meking of an omission with intent only to deccive is not
made an oficnee under para. (1) {&): nor ia the alteration, ete., of & document ah
offence under para. (2) if it is effected only with an intent to deceive,

&. The particulars of a charge under para. (2) or (3} should show why it was the
actused’s duty to preserve the document or to maks the declaration; but where the



PART I
8s. 25-27.

Neglect {o
report, and
aigning in
blank.

False accusn-
tion, or fales
stutement.

450 ARMY ACT

situation of the mecused is proved, the sourt may use their military knowledge to infer
his duty; e.y., in the cases dealt with in speeimen charge-sheets Nos. 74 and 75 (p. 728),
the court might use their military knowledge to infor from the fact that the acoused
wa# g company qUaTteTmaster-aeegeant that it was his duty to preserve tho doemments
in guestion.

Para. (4) does not inelude statements in a summary of evideies or vorbal statementa.

26. Iivery person subject to military law who commits any of the
following offences; that is to say,

(1) When signing any document relating to pay, arms, ammunition,
cquipments, clothing, regimental necessaries, provisinn:y
furniture, hedding, blankets, sheets, utensils, forage, or
stores, leaves in blank any material part for which his signa-
ture is 3 voucher; or

(2) Refuses or by culpable neglect omits to make or send a report
or return which it his duty® to make or send,
shall, on conviction by court-martial, be liable, il an officer, to he
cashiered, or to suffer such less punishment as is in this Aet mentioned,
and if a soldier, to suffer imprisonment, or such less punishment. as is in
this Act mentioned.

NorE

1. ‘The particulars must show that it was the duty of the pecused o mako the
repott or return, but where the = tivn of the accused is proved the court may
uee their military knowledge Lo infer his daty.  See note 5 to 5 25, If tho report or
retyrn was one for whick the superior hod uo right to eall, there is no panizshment for a
refuse] to make it. Tho negleet must be something more than mere furgetiulness or
mirtake.

27, Fvery person subjeet to military law who commits any of the
following offences; that is to say,

(1) Being an officer or soldier, makes a false acousation! against
any other officer or soldicr, knowing such accusation to he
false; or

(2) Being an oflicer or soldier, in making a complaint where he
thinks bimsclf wronged, knowingly makes any false statement,
affceting the character of an officer or soldier, or knowingly and
wilfully suppresses any matcrial faets; or

(3) Being a soldicr, falsely states to his commanding offiecr? that
he has been guilty of desertion or of fraudulent enlistment,
or of desertion from the navy or air foree, or has served in and
been discharged from any portion of the regular forces,
roserve forees, or auxiliary forees, ov the navy or air foree; or

(1) Teing a soldier, makes a wilfully false statement to any military
: officer or justice? in respect of the prolongation of furlough.t
shall, on conviction by court-martial, be liable to suffer imprison-
ment, or such less punishment s Is in this Act mentioned.

NorE

1. A taero false statement, not invelving wn accuzation (eqg., n letter to a friend
containing insinuations sgainst an N.C.0.), is not within the meaning of thia parsgraph .
(Her alao B.P. 39, note 4.)
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8. To his commanding officer. 1t i3 not snough for the statement to be made merely
to & superior officer; but the term “commanding officer” will include any one whess
duty it would be under the X.R. or according to the custom of the serviee to denl with
a charge of desertion or fraudulent enlistment, if it were made against the scldier.
A written statement made to any person for the purpose of being lnid before the C.O.
i# a statcment to the €.  Ag to a false confession of desertion made to any other
anthority, see o, 152,

3. Justice, A justico has power under s, 173 to extend furloughs in ceriain cascs
for g month.

4, This paragraph applies only to falac statements made in order to obtain, or other-
wise in reapeet of, & prolongation; it does not cover false excuses for overstaying leave
maude vn return.

Offences in relation to Courts-martial

PART 1
88, 27, 28,

28. Every person subject to mililary law who commits any of the Offescesin

following offences!; that is to say,

{1) Being duly summoned or ordered to attend as a witness before a
court-martial * makes defanlt in attending; or

{2) Refuses to take an oath or make a solemn declaration? legally
required by a court-martial to be taken or made; or

{3} Tiefuses to produce any document in his power or control legally
required by a court-martizl to be produeced by him; or

{4} Refuses when a withess to answer any question to which a
court-martial may legally require an answer; or

(5 Is guilty of contempt? of a court-martial by using insulting
or threatening language, or by causing any interruption or
disturbanee® in the proceedings of such court,

shall, on eonvietion by a court-marfizl, other than the eourt in relation
to or before whom the offenes was eommitied, he liable, if an officer, to
be eashiered, or to suffer such less punishment as is in this Act mon-
tioned, and if a soldicr, to suffer imprizonment, or such less punishment
as is in this Act mentioned:

Provided that where s person subject to military lawt is guilty of
contempt of a court-martial by using insulting or threatening language,
or by eausing any interruption or dizsturbance in the proceedings of such
court, that court if they think it expedient, instead of the offender being
tried by another ecurt-martial, may by order under the hand of the
president, order the offender to be imprisoned, with or without hard
labour, or, in the case of a soldier, to undergo detention for a period not
exeeeding twenty-one days.”

NoTe
1. An coffernca under this section is aot triable by the court in relation to or hefore
wham it was committed, execept thal for eoutempt of eourt by w person subjeet to
militery law the eourt may order him to be imprivoned, or, if he i3 a soldicr, to undergn
detention, for not more than 21 daye {sea provian), If the offender iz a soldier, he will,

ns & general rule, be sentenced to detention and not to imprisonment, TFor form of

commitment, sec Form U, p. 786,

As g rule courts should accept an apelogy suffivient to vindieate their dignity without
regorting to extrome racasures.

A civilinn guilty of awy of Lhe oflenees mentioned {a this seetion is punishable by a
civil court under 8. 126,  Sce note 1 to thot section.

3, Fee gonerally s to sumnsoning and atiendanes of witnesses, R.P. 15, 75-78,

80195—15
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PART I 3. A pereon refusing to take an oath must he given an opportunity of making a
— “daclaration.”
88, 28-30. 4. The court {¢ formed when the members ers assembled, even before they nre
sworn, and anything which would be & contempt after the court waa sworn would be
B contempt once the members are assembled.

5. Thelinterruption or disturbance nesd not be caused within the precinets of the
court itself, if the circumstances are such as to constitute a contempt of oourt.

6. 8. 48 (8} whioh prohibits a distriot court-martial from trying sn officer, would
not exempt an officer guilty of contempt of euch a court from liability to be committed
to prison by the court undet this proviso; but the correct courde for the court would
almoast invariably be to adjourn and report to the proper authority.

7. The auminary proeeeding for contempt is not 8 trial, and the offence being aa a
rule sommitted in view of the court, opportunity should be given to the offender to
offer any oxplauation of, or excuse for, his conduet, but no further inquiry will be
neceseary.  The order of the court does not require confirmation.

"o imprisen or send to detention for contempt of court a person whe is under trial,
though legnl, requites very exceptionsl cireumstances to justify it; punishment eo
inflicted mnst immediately follow the contempt. and cannot ba en addition to any
rentence after conviction, or be ordered to commence at the date of the expiration of
the punishment under the sentence. The court must adjourn until the expiration of
the punishmont inflicted for the contempt, and must record upen the proeeedings the
faots which have necessitated the order.

False-gvi- 29, Every person subject to military law who eommits the {ollowing
dence. offencel; that is to say,

When examined on cath or solemr declaration before s court-
martial® or any court?®, or officer suthorized by this Aet to
administer an cath, wilfully® gives false evidence,

shall be liable, on conviction by court-martial, to suffer imprisonment,
or such less punishment as is in this Act mentioned.

Nors

1. Thie seoticn will ba applicakle to an aceused pemon who appliea to give evidence
himeelf, but a charge should not be preferred againet him exceptin a very fagrani case.

Angg, 46 (8), 47 (4), 70 (5) (6), and R.P. 3, 4, ¢ (), 125 (D), 125A(C), provide that
avidence may be given an oath before a court of inquiry, or & C.0., or an autherity
dealing summarily with s charge under a. 47, or an officer taking a summary of evidence,
a person subject to military law who wilfully gives falge evidence on oath before &
sourt or officer duly authorized to adminiater an cath, is guilty of an offence under this
gection. The evidence befors a eourt of inquiry upon an absentea (s. 72) and upon &
racovered prisoner of war must be given on oath or declaration (R.F, 1254(C)).

2, The proceedings of the court-martial before which the false swearing is mlleged
to have taken place are npt admissible as evidence that the accused swore ae charged.
Tha member of the sourt who renorded the proceedinges, or some other pergon who heard
the evidencs given, must prove thia fact by oral evidence, The lawful custodian of the
proceedings {or his deputy) should, however, attend the court with the proceedings
for & witness who recorded them may uss them to “'refresh his mernory.”” The evidenoce
of one witness without corroboration in somme material respect in not sufficient to prove
the falzehood of the matter sworn. See-Ch, IIL, para 56, and Ch. VII, para. 72.

2A, Bee note 2A to R.P. 126A with respect to evidenee required in a case of alleged
talsa ewesring before a eourt of inguiry.

3. Aocidental or {rifling mistakea or diserepancies in evidencs will nof be made the
subject of a charge under this section.

Offences in relation to Billeling

Oefﬂ?ce!in 30. Every person subject to military law who commits any of the
rbufat%ﬁgt;m following offences {in this Act referred to as offences in relation to bil-

leting?); that is to say,
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(1) Is guilty of any. ill-reatment, by violence, extortion, or making
disturbanees in billets, of the occupier of a house in which
any person or horse! is billeted; or

{2) Being an officer, refuses or neglects, on complaint and proof of
such ill-treatment by any officer or soldier under his com-
mand, to cause compensation to be made for the same; or

(8) Fails to comply with the provisions of this Act with respeot
to the payment of the just demands of the person on whom
he or any officer or soldier under bis command, or his or
their horses have been billeted, or to the making up and
transmitting of an account of the money due to such person; or

(4) Wilfully demands? hillets which arc not actually required for
gome person or horset entitled to be billeted; or

(5) Takes or knowingly suffers to be taken from any person any
money or reward for excusing or relieving any person from
his liability in respect of the billeting or quartering of officers,
soldiers or horsest, or any part of such lability; or

(6) TUscs or offers any menace to or compulsion on a constable
or other civil officer to make him give billets contrary to
this Aet, or tending to deter or discourage him from per-
forming any part of his duty under the provisions of this Act
relating to billeting, or tending to induce him to do anything
contrary to his said duty; or

{7) TUses or offers any menace to or compulsion on any person
tending to oblige him to receive, without his consent, any
person or horset, not duly billeted upon him in pursurance of
the provisions of this Act relating to billeting, or to furnish
any accommnodation which he is not thereby required to fur-
nish,

ghall, on convietion by court-martisl? be liable, if an officer o be
cashiered, or to suffer such less punishment as is in this Act mentioned,
and if & soldier, to suffer imprisonment, or such less punishment as is in
this Act mentioned.

Nors

1. The provisions as to billeting are contained in Pert 11T, ss. 102-111, and #8. 118-121.

9, Wilfully demands. The demand constitutes the offence, and it is immaterial
whether the billet ie actuelly obtained or not.

3. Hee 5. 111 as to the jurisdiction of magistrates to deal with officers or soldiers
guilty of offences under this seation.

4. The provisions of thia section relating to offencea connected with the hilleting
of horses spply also in the case of vehicles billeted wnder the provisions of section
1084 (3A). See Forme of Chergea in R.P., Appx. I on page 711,

Offences in relation to Impressment of Carriages, elc. .
31. Every person eubject to military law who commits any of the

PART 1
ss, 3¢, 3l.

(Hiencem in
relation to

following offences (in this Act referred to as offences in relation to the yhe impress-
impressment of carriagest); that is to say, l‘j?fé‘ﬂ”fpiﬂr'
(1) Wilfully demands any earriages, animals, vessels, food, forage, or saf their

gtores which are not actually required for the purpeses authe attendants.

orized by this Act; or
(2) Fails to comply with the provisions of this Act relating to the
fmpressment of carriages as regards the payment of sums due
for carriages or as regards the weighing of the load; or
80105—15%
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(8) Constraing any earriage, animal, or vessel furnijshed in pur-
suance of the provisions of this Act relating to the impress-
ment of carriages to travel agains the will of the person in
charge thereof beyond the proper distance, or to earry against
the will of such person any greater weight than he is required -
by the said provisions to carry; or

{4) Does not discharge as speedily ag practicable any ecarriage,
animal, or vessel, furnished in pursuance of the provisions
of this Act relating to the impressment of carriages; or

{5) Compela the person in charge of any such carriage, animal,
or vessel, or permits him to be compelled, to take thereon
any baggage or stores not entitled to be carried, or, except
where the carriage or animal is furnished upon & requisition
of emergeney, to take thercon any soldier or servant (except
such as are sick), or any woman or person; or

(6) Ill-treats or permits such person in charge to be ill-treated;
ar

(7} TUses or offers any menace to or compulsion on & constable
to make him provide any carriage, animal, vessels, food,
forage, or stores which he i3 not bound in pursuance of the
provisions of this Act relating to the imspressment of earriages
to provide, or tending to deter or diseourage him from per-
forming any part of his duty to relation to the providing of
carriages, animals, vessels, food, forage, or stores, or tending
to induce him to do anything contrary to his said duty; or

(8) Forces any carriage, animal, vessel, food, forage, or stores from
the owner thercof,

shall, on conviction by court-martial? be liable, if an officer, to be
cashiered, or to suffer such less punishment as is in this Aet mentioned,
and if & soldier, to suffer imprisonment, or such less punishment as is in
this Act mentioned. .

Mote

1. The provisiona as tu tho impressment of earringes, etc., are contained in Part 121,
ga, 112-121,

2. As to the jurisdirtion of magistrates to deal with officera and eoldiers guilty of
thess offences, see 8. 118,

Offences in relation (v Enlistment

32.—(1) Every person having become subject? to military law, who is
discovered to have committed the following offence; that is to say,
Having been discharged with disgrace® from any part of His Majesty's
military or air forces, or having bheen dismissed with disgrace
from the navy? has afterwards enlisted* in the regular forces
without declaring® the circumstances of his discharge, or
dismissal,®
ghall, on eonvietion by court-martial, be liable to suffer imprisonment,
or such less punishment as is in this Act mentioned.”
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(2) For the purpose of this section, the expression 'discharged with
disgraee from any part of His Majesty’s military or air forees” means
discharged with ignominy, discharged for misconduct, or discharged
on account of eonviction for felony? or of o sentence of penal servitude.

NoTE

1. Having become gubject, §.., in the ease of the regular furves, having signed the
deelaration and teken the ocath (s, 80 () (/). The wording in this and the next
section is different from that in other sections (“every perscn subject, ete, who
rcommits,” ete.), because st the moment of committing the offence the man is not
actually subject to military law.

9. Discharged with disgrace. It has been ruled that the disgrace must bo by reason
of some misconduct after and not before the man's previous enlistment.

3. Where a person enlists whe under &. 52 of the Naval Discipline Act, has been
dismizged, but not dismissod with disgrace, the eharge shonld be laid under 8. 38.

4. Enlisted. Tho original or the duplicate sttestation paper raust be produced at
the trial; {sec a. 163 (1) {a)}.

Failure to declure the circumetances of discharge, ote., ia prima fusie proved by the
attestation paper showing enswers to have been given inconsistent with such decla-
ration.

8. A man who can show that when discharged ho was not {from not having had »
discharge certificate given him or for sny other reason) made sequainted with the fact
that his discharge wae for one of the Tessons constituting disgrace, vught not to be
convicted under this section,

7. For a corresponding offence in the case of 2 man enlisting in the Territoriel Army,
ace T.R.F. Acte. 11. No corresponding offence exists in the case of the Supplementary
Regerve; o man enlisting in the Supplementary Reserve after having been discharged
with disgrace from ansther part of His Majesty's forces, phould usually be dealt with
under 5, 99, but if dealt with while subject to military law the charge may be luid under
5. 38.

A person charged with improper enlistinent under this section phould not alko be
charged under 8. 33 with ‘'false anawer”” made on the oceasion of euch enlistment.

9. Felony., Theit s not necessarily a felony and when the theft which leads to a
goldier’s discharge ia actually a felony the cause of discharge should be specifically
worded *in consequenca of having been convieted by Lhe civil power of felony™ in order
that the discharge may come within the definition of *discharged with disgrace.” In
all cases of this kind, therefore, the copy of the record of eivil convietion should be
carefully serutinized in order to asecertain whether the offence was a felony or a miade-
meancur, As to what offonces are felonies, soc table at end of Ch. ¥IL

PART 1
&8, 32, 33.

33. Every person having become subject! to military law who is False

discovered to have committed the following offence?; that s to say,

To have made a wilfully false answer? to any question! set forth in
the attcstation paper® which has been put to him by or by
dircetion of the justice before whom he appears for the purpose
of being attested,

shall, on eonviction by court-martial, be liable to suffer imﬁrisunment
or such less punishment as is in this Act mentioned.

Nore

1, Haring becows subfect. Bos note 1 to the preceding section.

2, Men enlisting after being dismissed from the Navy as “objectionable,” or in any
other sireumstanees (excopt *with disgrace,” as to which see . 32 (1)) will be proceeded
against under this section.

When a soldier who haa improperly enlisted into the regular forees white belonging
to the Army Heserve is tried by court-martial for his offence within three mooths of

HOEWELE
ar daclirs-
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the date of hia improper ealistmexnt, but not otherwise, the words “and by his enlist-
ment obtained a fres kit of necesearies, value " will be added to the
particulars of the charge (ree apecimen oharge-sheet No. 83, p. 780) and (unless the
accused pleads guilty) proved in evidenos, in order to enable the tourt o sentence him
to atoppages of pey for the value of the kit as stated in the sharge,

If the soldier is relegated to the Army Heserve after convietion by court-martial,
the stoppeges will be enforeed, but if he iy held to serve on his last attestation, the
sontence of stoppages will be remitted.

I the ecldier ia relegated to the Army Reserve, without trial, within threa monthe
from the date of hia improper enlistment from the Army Reserva, he will be required
to meke good the value of the free klt of necessaries in aucordanca with the provisiona
of the Clothing Regulationa (K.H. 624).

3. The anewer must be wilfully false thus where g man nnght rsasona‘ny havs been
mistaken as to the fact of his having “sarved"” whara, for inet he was di ged
aa unfit before he had done duty or worn a uniform, a conviction would not hold good.

A person charged with “'frandulant enlistment” (s, 13) or “improper enlistment''
(8. 32) ahould not alse be charged under thia seation with "'false answer” made on the
veeasion of such endetment,

4, The attestation paper, by a changs made in 1030, emphasizes the serlous nature
of the offence of making a false answer as to age. But owing to difficulty of proof,
it may seldom he practicabls to prefer a charge in respaet of this offence,

b. Aftestatisn paper. The original or the duplicate must be preduced at tha trial.
(Ses 5. 163 (1) (e ).

As to attestation and aitestation papers, sea gy, 80, 94,

34. DEvery person subject to military law who commits any of the
following offences; that is to say,

{1) Is concerned in the enlistment for service in the regular forces
of any man, when ke knows or has reazonable cause to believe
such man to be 8o circumstanced! that by enlisting he commits
an offence against this Act; or

(2) Wiliully contravenes any enactments or the regulations of the
service in any matter relating to the enlistment or attestation
of scldiers of the regular foreea,

shall, on eenviction by court-martial, be liable to suffer imprisonment,
or such less punishment as in this Aet mentioned.

Morm

1. Bo circumstanced, 4.e., where he has been discharged with disgrace, so that he
commits an offence under g, 32; or where he belongs te the ragular forees, or otherwiase,
so that he is guilty of fradulent enlistment under a. 13; or where, having previcusly
gorved, he agnin enlists without declaring the eircumstances of his previcous service,
g0 that be commite an offenca undar ¢, 33, the attestation being part of the enliatment.

Miscellaneous Military Offences

35. Every person subject to military law who commits the followmg
offence; that is to say,

Tses traitorous or disloyal words! regarding the Sovereign, shall, on
conviction by eourt-martial, be liable, if an officer, to he cashiered, or to
suffer such less punishment as is in this Aet mentioned, and if a soldier,
to suffer imprisonment or guch less punishment as is in this Act men-
tioned.

Notr
1. The worda used muat be set out in the charge; they may be either spoken, or

written, or printed, [t is not intended that mere violent or vulgar language used by =
man ynder the infuence of liquor should he purished undar this sestion.
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36. Every person subject to military law who commits the following
offence; that is to say,

PART I
ss. 36-38.

Whether serving with any of His Majesty’s forecs or not, without due Lnjarious
authority,! either verablly or in writing,? or by signal or other- disclosures.

" wise, discloses the numbers of position of any forees, or any
magazines or stores theveof, or any preparalion for, or orders
relating to, operations or movements of any forces, at sueh
time and in such manner as in the opinion of the court to have
produced effects injurious to His Majesty's service,?

shall, on conviction by court-martial, be liable, if an oflicer, fo be
cashiered, or to suffer such less punishment as i3 in this Aet mentioned,
and if s soldier, to suffer imprisonment, or such less punishment as is in
this Act mentioned.t
Nots

1. The unsutherized eommunieation of intelligence to the enemy on active service
is punishable under &. 5 (4).

2, Asto injurions disclosures by privete letiers, soo note 2 o 5. 5; aud as Lo publishing
military informatjon, K.R. B22.

3. Particulars of a charge under thie seetion muet show how aod when cifecta
jnjurjous to His Majeaty'a service were producad.

4. Boeo alse the Offivial Secreta Acta, 1911 and 1920, on p. 895, ¢f seq.

37. Every officer or non-commizsioned officer! who commits any of i-treating

the following offences; that is to say,

(1) Btrikes** or otherwise ill-treats any soldier?; or

(2) Having rceeived the pay of any officer or soldier, unlawfully

detaing or unlawfully refuses to pay the same when due,?

shall, on conviction by eourt-martial, be liable, il an officer, to be
cashicred, or to suffer such less punishment as i3 in this Aet mentioned,
and if a non-commissioned officer, to suffer imprizonment or such less
punishinent as in this Aet mentioned.

Norn

1. This section applies to & warrant officer ns if he were 8 N.C.0. Seas. 182

1A, Forcing or striking s soldier when acting as sentincl is punisbable under s. 6
{2) fc). An accused charged under this scetion with striking a goldier could not
proverly be found guilty of using or offering violence to a soldier under u. 36 (2A}
Bea nota 18 to that section,

2. As the word "soldier” includes N.CLO., it follows that the offence of one N.C.O.
ptriking or ill-treating another wha is not his superior falls within this seclion. Btriking
u superior officer is dealt with under 5. 8. The case of one privato soldier striking
another should be dealt with under s, 40,

3. Ag to stoppages in respect of the amount detained, see s, 137 (3).

gisldicr.

38. Every person subject to military law who commits any of the Duclling snd

following offences; that is to say,

atbernplang
L4+ PONNILTE

{1) Fights, or promotes, or is corcerned in or connives at fighting a saicide.

ducl; or
(2) Attempts to commit suicide,?
ghall, on convietion by eourt-martial, be liable, if an officer, to be
eashiered, or to suffer such less punishment as is in this Act mentioned,
-and if & soldicr, to suffer imprisonment or such less punishment as in is
this Aet mentioned.
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Note

1. An officer carrying a challenge i3 punislhiable under para. (1},
If death ensied, the surviving principal in tha ducl and both the seconda might
be tried and convicted for murder.

2. A man should not be charged with attempted suicide unless the circumsionces
of the case make it clear that he seriously intended o take his life. A medieal officer
should invariably sttend the taking of the summwery of evidence, and give oral
evidence, which should include his opinion as to the state of mind of the accused at
the time of the commission of the alleged offenca.

39. Every person subject to military law who commits any of the
fullowing offences? that is to.say,

On application being made to him nelgeets or refuses to deliver
over to the civil magistrate, or to assist in the lawful appre-
hension of, any officer or soldicr accused of an offence punish-
able by a_civil court,?

shall, on conviction by court-martial, be liable, if an officer, to he
cashiered, or to suffcr such less punishment ss is in this Aet mentioned,
and if a soldier, to suffer imprisonment, or such less punishment as is
in this Act mentioned.

NoTE

1. These offences may be committed not ooly in the United Kingdom, but in ahy
dominion or British possession where there is a civilian judicature, An officer or
eoldier to whom an application is made usnder this seotion should require to see tho
warrant or other anthority for the delivery over or apprehension; and if none exists,
no ffence is committed by refusing the demand.

2. Asto the cases in which a soldier of the regular forees is exempt from eivil process,
gee 9, 144 (1Y and (2).

40. Every person subject to military law who commits any of the
following offences; that is to say,

Is guilty of any aet, conduet, disorder, or negleet to the prejudice of
good order and military discipline,

shall, en conviction by court-martial, be liable, if an officer, to be
eashiered, or to suffer such less punishment ag is in this Acet mentioned,
and if & soldier, to suffer imprisonment, or such less punishment asis in
this Aet mentioned. Provided that no person shall be charged under
this seetion in respeet of any offence for which special provision is made
in any other scetion of this Act, and which is not a civil offence; never-
theless the conviction of & person so charged shall not be invalid by
reagon only of the charge being in contravention of this proviso, unless
it appears that injustice has been donc to the person charged by reason
of such contravention; but the responsibility of any officer for that
contravention shall not be removed by the validity of the conviction.

Nore
Sea Ch. II1, para. 60.

A charge under this section must recite its actual words, {.e., there must be charged
“eonduct” {or “an act,” er “disorder,’’ or “neglect" faa the case may be)) "tothe pre-
judice of good order mnd military discipline. But, of course, conduct, ete,, is not
brought within the seope of the section by merely applying it to the statutory laneguages;
and & court is not warranted in convieting unless of the spinion that the vonduct,
ete.. proved was to the prejudice boith of gnod order and of military discipline, having
tegard to its nature and o the circumsatances in which it tuok place.
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“Nogleet” to be punishable under this seetion must be wilful or eulpable, and PART I
not merely the result of forgetfulness, orror of judgment, or inadvortence. _

Attempta to commit “military” offences can, ns o rule, be charged under this gg, 40, 41.
scetion, unless, ss in the exse of an attempt to desert (see a. 12 (1) (z)), special
provision iy made elsewhore.

A charge of displayiog the white flag, where the evidence is not sufficient to jnstify
a charge under a. 4 or s, 5, will be laid under this section: IR, 624,

Words spoken *'of and concerning” a superior muat only be made the subject of
a tharge under this section where the speaker nsed them with & guilty intent. In
porne cused it may be necessary 1o add to the particulars of the charge words explaining
the meaning which it i3 nlleged that tle lanpusge used was intended to convey.

The proviso to the section must not Le interpretod asg forbidding the addition in
a proper eade of an alternadive charge under this ecetion,

14 is rensonahly clear that n man——if guilty of apything—s guilly of one of the
maore serious offonces mentioned jn previous scetiona, a O should oot arrogate
jurisdiction to himself by proferring o charge under this section: on the other hand,
if there {s real deubt whethor one of the more serious offonecs bas boon committed,
and tho C.0. considera Lhat the circumstances justify permit a lesa serioua churge
under this aection heing prefereed, he may propecly take the Lutter course. Hodden v,
Evans (1919} 35 T.L.1L. 642,

The following are a fow instances of offences not uncommonly charged under this
seatinm— .

Civing w cheque which 1 sebserquently dishonaured where there i3 ne repsonable
ground for aupposing that it wilt he hongnred on presentation,

Necligent performance of dutics ronnected with money or stores resulling in a
deficioney and loss.

Being in improper posscasion of public property or of property belonging to an
officer or comrde (whers there 18 no evidencee of actual thefl), Soe KR
21,

Boing io some place nway from his unit on a particulur date whew Lis duty required
bim to be with his unit,

Sleeping ont inatead of in hillet,

Improperly wsing Government car and petrol for privale purposcs.

Borrowing meney {rom subordinate.

Trodusing o medieal certificats, koowing it not to be genuine.

Being in possession of o dosument purporting to be a geuauoine leave poss,
knowing it not to be genuine,

Improperly wearing uniferm or rank badges (or ribhons or medals) to which
he is not eotitled.

Giving false mame to polico.

Acoepting gifts ns.an inducement. for arranging or excusing dutiea,

Teing unht for duty by reason of previous indulgcnes e aleoholie stimulants,

Negligently wounding or imjuring scif.

Improperly obtaining money in return for rajlway warrant or ticket.

Improperly obtainibw “concession vouelers,”

Improperly using or obtaining railway warrants.

The Act tecognizes no such offence ns “meking a frivolons complaint™; but the
ropetition of baseless complaints tnay wnount to an offence under this section: gzo
too may o complaint 6o framed as to be offensive or indicative of insubordinakion,
ote.; seo floddes v, Boans (19197 35 T.LIL. 642,

(ffences punishable by ordinary Laul

41. Subject to sueh regulations® for the purposc of preventing Offonces
interference with the jurisdiction of the civil courts as are in this %L:“;f}_lr‘fﬂf;ﬁy
Act after mentioned, every person who, whilst he is subjeed to military lawof
law, shall commit any of the offences in this seetion mentioned shall be Freland.
deemed to be guilty of an offence against military law, and if charged
under this scetion with any such ofienee (in this Act referred to as &
civil offence) shall he liable to be fried by court-martial,? and on een-
viction? to be punizhed as follows; this is to say,

80195—16
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(1} If he is convicted of treason, be linble to suffer death, or such
less punishment as is in this Aet mentioned; and

(2) If he i eonvicted of murder, be liable to suffer death; and:

{3) If he is convicted of manslaughter or treason-felony, be liable to
guffer penal servitude, or such less punishment ag is in this
Act mentioned; and

(4) If he is convicted of rape, be liable to sufier penal servitude,
or such less punishment as is in this Act mentioned; and

(5) If he is convieted of any offence not before in this section
particularly specificd, which when committed in England
is punishable by the law of England, be liable, whether
the offcnee is committed in England or elsewherett either
to =uffer such punishment as might be awarded to him in
pursuanee of this Act in respect of an act to the prejudice
of good order and military discipline, or to suffer any punish-
ment assigned for such offence by the law of England.

Provided that a person subject to military law shall not be tried by
court-martial fortreason, murder, manslaughter, treason-felony
or rapc committed in the United Kingdom, and shall not be
tried by court-martial for treason, murder, manslanghter,
treason-felony, or rape committed in any place within His
Majesty’s dominions®, other than the United Kingdom and
Gibraltar, unless such person at the time he committed the
offence was on active serviee® or such place is more than one
hundred miles as measured in a straight line from any city or
town in which the offender can be tried for such offence by a
competent civil court;

Note

1. Bee Ch, VII generally aa to offoness punishable by the ordinary law, end as
to the cases in which the jurisdietion given Ly this section should be exercised, sce
paras. 1-3 of that chapter. Subject to the provies, this section in effert gives absolute
jurisdistion te a court-mariial to try a person subject to military law for any civil
offence.

2. Subject to such regulations, ete. See the proviso o this section and e. 414,

3. Bee Fpecimen charge-sheeta, Nos, 95-107, pp. 7324,

As to reference to the Judge-Advooate General of cases of fraud, theft or indecency,
see note to 8. 17 and note 14 to s, 18,

4. Becs. 8. 56 (6) (and note), which provides fer an nooused person, when tried
by eourt-nartial for a civil offence, to ba found guilty of certain other offencea.

4a. It should bo notod that an weeused can be charged under this section with a
eivil offence, wherever committod, provided that the offence would, if committed
in England, be punishable by the law of England. Local laws and ordinances abroad
pra not part of the law of Erglund.  Consequently contraventions of thair provisioos
cennot properly be laid as offcnces under this ssetion. 8se R.P., App. L a 41 (5)
on p, 713,

6. For definition of gefive service, sea 5. 188,

6. The cxpression ° His Majosty's dominions ' hers and throughout the Army Act
includes all His Majoesty's dominions inelusiva (unless inconsistent with the context)
of the Dowinions ss defined by e. 190 (23).
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Saving for Jurisdiction of Civil Courts

414, Nothing in this Act affects any jurisdiction of any eivil court Baving for
to try a persen subject to military law for any offenee. ’rﬁ’ﬁeif“n“
courie,
Redress of Wrongs

o ; X romplaint
and on due application made to him does not roeeive the redress to by offiser.

which he may consider himself entitled, he may complain to the Army
Council in order to obtain justice, who are hereby required to examine

42, If an officer thinks himself wronged by his commanding officer, ;‘}ioda of

80195—163%
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into suech complaint, and '(if so required by the officer) through a PART I
Secretary of State make their report to His Majesty in order to receive —
the directions of His Majesty thereon. ss. 42, 43

Norn

The right of complaint is in the first instanes to the Avmy Couneil, but the
officer may vequire the Aty Couneil to report to the Bovereign through the Beeretary
of Btate. It is the oustom of the wervice that a complaint should be forwarded throuegh
the C.Oh of a unit; and an officor would not be justified in deviating from this conree
unless the C.0. ghould refuss, or unreasosaby delay, to forward it. Tn such ouse
an officer, on addressing bimself dircetly to the general in command or brigade com-
mander, should apprise his C.0. of his doiug 30, and must chserve in the channel of
approach to the Army Couneil cach intermediste gradution of command in so fur as
he i concorned sa to do.  An officer should indicato specifically whether his complsint
iz to the Army Couneil or the Bovereign.

Ay regurds complaints to the Soversign, although the Army Council are reguired
tn cxamine into the complaint, they are not debstred from expressing their own
view of the case, sod even an exprossion of opinion by an intermediote suthoiiy
may in some coased suffies to ronder further steps unnecessary.  An offieer should nog
L dispossd to pash to extremes hia right to bring his complaint befors the Soverelgn

This eection does not limit tho right of the Sovereign to receive complaints, but
only controls the mannor in which officers thinking themeselves wronged are to approach
the Boveroign., )

An exeeption to the general mile laid dewn in thiz section ia to bo found in H.IR
100 (uee also KT SU8) to the effect thet if uny officor or soldier desires to bring any
gricvance to the notice of an inspecting officer he is to be afferded an opportunity
of doing 0.

When two or rore afficers are lent to or are secondnd for serviee with a eivil Depart-
ment of State, ete., snod one of them in the course of his employment, and solely in
Lis capacity ag sn offivin]l of the cvil Department, cte., doss an act by which the
other fecls aggrieved, the officer who considers himself wronged cannot make & con-
Muint under this section, but cun only complain to Uhe head or other proper authority
in the civil Department, cte., in which hoth officers wre employed, or have recourse
to uny other civil remedy that may be open to him. Buech g wrong does nol fall
within the seope of this section.

dpueaking generally, tho scction {3 not avniluble to seconded officers in respect of
watters arising in the courss of seronded omployment while they are outside the
immediate jurisdiction of the Arnny Council, e.g., the terms and sonditions of their
employment.

European officers of the Indinn Army on attaining substantive rank higher than
that of lieutenunt-colonol ccase to helong to the Indisn Army, end their right of
complaint then eomes uoder this section. The right of complaint of Boropean
officers of the Indiun Army not above the sabstantivo rank of licutenant-coluuel
i3 under s, 180,

A false sconsation or fole stalement made on preferriog a compiaint under this
scetion i punishable under s, 27 (1) {2).

43. If any soldier thinks himself wronged in any matter! by any Mode of
officer other than his eaptain, or by any soldier, he may compluin fomplaint
thercof Lo his eaptain, and if he thinks himself wronged by bis cuptain, by wldier
cither in respect of his complaint not being redressed or in respect of
any other matter, he may complain thereof to his commanding officer,?
and If he thipks himself wronged by his commanding officer, either jn
respect of his complaint not being redressed or in respeet of any other
matter, he may complain thersof to the prescribed general officer or
brigadier? or, in the ease of a soldier serving in India, to such officer as
the Commander-in-Chief of the Forees in India with the appiroval of
the Covernor-General of India in Couneil may appoint; and every
officer to whom a complaint is made in pursurance of this seetion
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shall cause such complaint to be inguired into, and shall, if oh inquiry
he is satisfied of the justice of the complaint so made, take such steps
as may be necessary for giving full redress to the complainant in respect
of the matter complained of.

Notm

1. Complaints may be made respecting any mniter, but can be mads by an
individunal only, The combined somplaint of several can never be permissible, but
should not, ii well founded, be treated as mutinous, where it is plain that the ooly
ohject of thoso meking the complaint is to procure redress of the matters by which
they think themselves wronged, A complaint cannot legitimately be preferred
to o superior officer exvept in the rogulsr course defined by this ssction—that is to
wuy, first to the captain and then to the C.O. It ia only where the captain refuses
or unnecessatily delays to redress or forward the somplaint that a dirsot application
cutt be made to the C.0.; and it is ondy if the C.0. similarly refuses ot delays that
a direct npplication can be made to the preseribed officer. The eaptain, in the one
cage, and the C4} in the other, ought to be informed of the application being made
to his superior.  Bee IR, 508, .

In addition to the right of complaint under this section, a scldier has righta of
cowplaint to jospecting officeta under KR, 100 and 508, See note to. s, 42.

‘A false secusation or false statement made on preferring a complaint under this
section is punishable under 8. 27 (1) (2): but the mere fact that a ¢omplaint appears
to be bascless, or even frivilous, doea not render the maker liable to punishment.
As to the ropetition of baseless complaints, ar the submission of complainta in
disrespectful language, s08 note to 8, 40.

2. The C.0. to whom the complaint is made will usually be the C.0. as defined
in R.P. 129, but if the complaint s made to any other officer, that officer should
receive it and should at once forward it to the C.0. of the complaining suldier as
defined by that rule, and the complaint will then be dealt with as properly made.

3, Presevibed general offiver or brigadier; see R.F. 126 (A).

Puntshmenls

44, Punishments! may be inflicted in respect of offences committed
hy persons subjeet to military law and convieted by eourts-martial,—
1n the case of officers,? uceording to the seale following:

{a) Denth?; :

(b) Penal servitude® for a term not less than three years;

fc} Imprisonment,® with or without hard labour, for a term not
cxeeeding two years; :

{d} Cashiering®;

(e} Dismissal® from His Majesty’s service;

(f) Forfciture in the preseribed manner of seniority of rank,”
either in the army or in the corps to which the offender
belongy, or in both; or, in the case of an officer whose
promotion depends upon length of serviee, forfeiture
of all or any part of his service for the purposes of pro-
otion; :

{g) Severe reprimand, or reprimand;

fgg) Stoppages®.

In the case of soldiers,® nceording to the seale following:
{h) Death?;
{7} Penal servitudet for a term not less than three years;

(k) Imprisonment,® with or without hard labeur, for a term not
exceeding two years;
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{kk} Detention!® for a term not exceeding two years;

(1) Discharge with ignominy from His Majesty’s service!!;

fm)In the case of & non-commissioned offieer, reduction * to
the ranks or to a lower grade, or forfviture, in the pre-
seribed manner, of seniority of rank';

{mm) In the case of an non-commissioned officer, severs reprimand

or reprimand!4;

{n)} Forfeitures,® fines * and stoppages.!’

Provided that—

(1) Where in respeet of any offence under this Act there i3 speci-
fied & particular punishment, or such less punishment as is
in this Act mentioned, thers may be awarded in respect of
that offence, instead of such particular punishment (but
subject to the other regulations of this Act'® as to punish-
ments, and regard being had to the nature and degeee of the
offence) any one punishment lower in the above scales than

' the particular punishment;

(1a) Tor the purposes of commutation and revision of punish-
ment, detention shall not be deemed to be a less punish-
ment than imprisonment if the term of detention is longer
than the term of imprisonment;

(1r) An offender under this Act shall not be subjeet to imprisen-
ment or detention for more than two consecutive years,
whether under one or rore sentences';

(2) An officer shall be sentenced to be cashiered before he is
sentenced to penal servitude or imprisonment??;

(24) The Army Council may restore the whole or any part of any
lost seniority or forfeited serviee in the ease of an officer
who may perform good and faithful service, or who may
otherwise be deemed by the Army Council to merit such
restoration;

{(3) An officer or s non-commissioned officer when senteneed to
forfeiture or seniority of rank and an officer when sentenced
to forfeiture of all or any part of his service for the purposes
of promotion may ulso be sentenced 1o be severely repri-
manded or reprimanded;

(4} A soldicr when sentenced to penal servitude or imprison-
ment may, in addition thereto, be sentenced to be dis-
charged with ignominy from His Majosty’s serivee™;

{5) Where a soldier on active service® is guilty of any offcnee,
it shall be lawful for a court-martial to award for that
offence such ficld punishment®® other than flogging or
attachment to & fixed object, as may be directed by rules
to be made from time to time by a Secretary of State, and
guch field punishment shall be of the character of personal
restraint or of hard Iabour, but shall not be of a naturc to
cause injury to life or limb;

(6) In addition to or without any other punishinent in respeet
of an offence committed by a soldier on active service,?
it shall be lawful to a court-martial to order that the
offender forfeit all ordinary pay®* for a period eommencing
on the day of the sentence und not exceeding three monthe™;

PART I
8. 44,
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[Provizes (7) and (8) repealed.]

{9) All rules with respect to field punishmoent made it pursuance
of this section shall be Iaid before Parliament as soon as
practicable after they are made, if Parliament be then
sitting, and if Parlisment be not then sitting, as soon as
praeticable after the beginning of the then next session of
Patliament;

{10) TFor the purpose of commutation of punishment the ficld
punishment above mentioned shall be deemed to stand
in the seale of punishments next below detention;

{11} Tn addition to or without any other punishment in respeet
of any offence, an oftender convieted by court-martial
may be subjeet fo forfeiture of any deferred pay, serviee
towards pension, naval, military or air-force decoration
or naval, military, or air-force reward® in such manner as
may for the time being be provided by Royal Warrant,
but shall not, save as may be provided by Royal Warrant,
he liable to any forfeiture under the Regimental Dchis
Aet, 1893, or under any Act relating to the military savings
banks, or any regulations made in pursurance of ecither of
the above-mentioned Acts;

{12) Tn addition to or without any other punishment in respect
of any offence, an offender may be sentenced by court-
martial to any deduction authorized by this Act?® to be
made from his ordinary pay;

(13) No oflicer or non-commissioned officer shall, under or by
virtue of any power or authority derived from any foreign
potentate or ruler, inflict or eause’ to be inflicted on any
person subject to military law under this Aect, for or in
respect of any offence against such law, any punishment
not anthorized by this Act.¥?

NoTe

1. Bee genernlly KR, 652-650 as to the principles to he observed by o court-mariial
in awarding sentenec, :

2, An offier ssnnot be tried by district court-martial, nor ean o district couri-
martial award a sentenco of death or penal servitude; s, 48 (6), .

3. Death. Aa to notifving neeused thut a2 sentence of death has been pusaed, see
note (&), R P, App. I, p. 762,

4. Penal servifnde. Hes ps to the execution of a sontence of penal servitude, as.
38-62, and notes, A soldier senteneed to pensl servitude may in addition be senteneed
to be diseharged with ignominy; (proviso (4)).

it is sompetent for & court-martial in cascs whoro it is anthorized to imposo a
term of penal servitude, to award penal servitude for life {exeept in eases under
a. 41 (3) for which & maximum sentence of penal servitude has been fixed by law—
see table at end of Ch. VII) or for any term not less thun three years.

5. Fmprisonment,  As to rules for wwsrding terma of imprisonment in days, maonths
ot years, as the ease may require, sce K. R. 634, As to execution of A sentence of
imprisonment, see ss. 63-67, and notes; as to the date from which a sentence is Lo
be reckoned, seo 8. 68 (1); and as i ile limitation of sentences of imprisernment,
see provise (1B).

A soldier convicted by court-martial of an offence under 89, 17, 18 (4), 18 (5], nr
41, whom it i9 not desired to retaih in the Army, should be sentenced to impriscament,
but in case he is convicted of such offence, or of any other military uffence, and it
is desired to retain him in the Armny, he should be sentenced to detention. K. H.
652 luys down prineiples as to when imprisonment, and when detention, ought to be
awarded.

A aoldier sontenced to imprisonment may in addition be sontenced to be disehargol
with ignominy; proviso {4)}.
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G. “"Cashiering" 1s 3 more ignominous form of “dismissal.”

Bentences of cashiering and dismissal do not take effeet until promulgation, and
suth sentences have the efect of epahiering or dismigeing tho accused, not only from
the Army, but also from any other setviee in which he may hold 1lis Majesty’s com-
miggion,

7. FMorfeiture in the preseribed manner of seafordty of rank. Soe BT, 47,

. Tempaorary rank 18 a "'raok” awd not merely an sappointment.  The substantive
rank is not merged in the temporary rank, and a court-martial can order loss of seniority
in either, or in both of the ranls. ’ )

An officer or a N.0.0. when sentenced fo forfolture of seniority of rank und an officer
when sentenced to forfeiture of ssrvice for the purposes of prometion may also be
sehleneed to be severely reprimunded or reprimanded; (provize (33,

8, Stoppages. Bec proviso {123 and a, 137 (2),

9. The expression "soldier” inelndes o warrant officer, hut 3. 182 confains certain
modifientions, sa regardy warrant ollicers.

A wurrant officer when tried by distriet eourt-mariial may only be senteneed to the
following punishniends:—

T'e be severely reprimandod or reprimanded ; or
Two such forfeitures, fines and stoppages as arc allowed by this Act (see s, 138);
and, eitherin addition to orio substitution for any of these punishments—
To be dismissed from the serviec: or
“If he was odginully enlisted as o soldier but nei otherwise, to bs reduced
to tho tanke, or, in any ease
To be redueed to a lower grade; or
To be redused to un inferior clags of warrant officer (il any): or
To bo reduced to the bottom ur any other place in tho list of the rank which
he kolds, ™

When tried by other than a district cowrt-martial, s warrani officor may be sentenced
to any punishment which a district court~tnoartial can award, and, cither in wddition
to or in substitution for any such punishment, to any other punishment to which o
soldier (nelading o N.C.0.) is liable under this seetion.

10, Detentivn. See Ch. III, para. 64, and Ch. V, para. 106, As to the execution of
0, sontoneg of detention, see ss. 63-67.

A seldier sentenced to three montha' dotendion, or upwards, is linkle in commutalion
thereof, cither wholly or partly, to genersl servien, and to transfer Lo sny corps; a, 83 (7).

11, Disehargs with fpaomdny, See wslso provise (4), A discharge with lgnominy
takes effect, uot from the date of sentence of prowulgation, but from the date when

diseharge is formally earded out in aecordance with the regulations relating to dis-
charges,

12. Forfeidure in lhe preseribed manner of sendorily of ronk. Ses RP. 47. See
wlan note 7 above.

The power to forfeit seniority of rank in the vase of W OO0 iz intended to meet
eages in which reduction to o lower grade would bo foo severs.  As indicating the
relutive severity of o aentenee of reduction and one of forfeiture of seniodty, it is to
be noted that o sergeant of twenty years’ service who is sentenced to bo reduced to
the ronles loaes all Tight to pendon se o N.C.O, and 35 only entitled 4o pension a3 a
privale soldier, although he moay have held the tunk of sergeant for {2av) twelve yeurs.
On the other hand, the sffect of u sentence of forfeiture of seniority of rank is that his
seniodty in the rank he holds is alone affected.  Thus, if o sergeant who was promoted
to that rank ot the 1¥th April, 1020, wore sentenced to take runk and precedence as
if his appuintment to that rank bore dute the 21st June, 1922, he would, un the latter
date, while having only one day’s service to count for senivrity, still eount eonlinuous
service fur all ether purposcs in the rank of sergeant from the 14eh April, 1930,

13, Reduclive.  Serviee jn the lower grade will reckon from the date of sgning the
original gentenee, whethor the punishment in guestion was a revised sentenee, or o
mitigution by the confirming officcr from a more severe sentence,  As Lo the reductjon
of warrant officers, sec note O above, and of worrant officers in the Indian forcos,
s LBOC(2Y {f) po regards temnporary runk (sec nste 3 ta 8, 183).

A court-martial does not deal with acting or lunee rank; o gentence reducing o
vorpural (acting sergeant) to corporal or lanee-corporal is inoperative,

14. Serere reprimaend or repriwand,  (NJC.0)

Althrgh lanee or acting runk is not copnizable o the senteces of o court-tmortial,
nevertheless a soldier holding auy sueh appoiotient, being o N.C.Oh, moy be sentenced
by eourt-martial to be severely reprimanded or reprimnnded,  Sec note 6 to s 183,

PART 1
5. 44.
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16, Forfeilures: i.e., those menticned in provisea (8) and (LI) of this pention,
Forfeitures of service towards discharge under as. 79 (2), 84, and 161 are tonpequential
and cannot be awarded by sentence of court-martial.

Exrept as rogards long service and good conduct pay (P.W., 1831, article 808r)
and good conduet badges (I'W, 964), there is at present no provision sentained in any
Royal Warrant providing for the forfeitures by eantence of ecuri-martial of military
decorations or military rewards as defined by a. 190 (18) and (19). No guch forfeitures
can therefore be orderod by & court-martial. (Bee P.W. 1147.) Neither can a court-
martial deal with naval or air foree decorationa.

As to Testoration of forfeited servive, sae the proviso to sa. 79 (2) and 161, and neta 4
to g, B4,

16. Fines. These are not authorized te be imposed for any military offence except
drunkenness, and cannot exceed, if imposed by & court-martisl, five pounds, or, if
imposed by a C.0., two pounds; ss. 19, 46 (2} (?), and K.R. &79.

17. Stoppages. Bee proviso (12). 5. 138 sets out the oases in which panal deduotiona
or stoppsges may be made from the ordinary psy of 8 soldier; and 8. 139 provides for
their remiasion.

18. Bubject to the other regulations of this Act, ele. Provisos (2), (3), (4),(8), {11}, and
(12) specify the particular instancee in which more than one punishment may be given.

19. By virtue of this proviso a man cannot be subjected to imprisonment or deten-
tion, whether under one or more gentences, for more than twe songecutive years.
{See also K.R. 653.) Any period passed in military custody under a sentencé ot
imprisonment by the civil power between twe periods of imprisonment, or of detention,
or between s period of impriscpment and one of detention {or wice versa), in to be
reckonsd ne part of the term of confinement,

The provivo does not apply to a {resh offence committed after releans.

A msn whose sentence hag expired is not in custody whilat returning to his unit,
and if immediately after rejoining he commita an offencs and ia rearrested, he may
be sentenced by court-martial to two years’ imptisonment or detention, for at ne
intervening period since the expiration of his previous sentence haa he been undergoing
ANy entenee.

Fscape from prison or detention, even for a single day, hreaks the continuity of the
eonfinernent, and time must be caleulated afresh from the date on which the man is
retyrned to prison, detention barrack, or military custady. If ha is re-captured and
kept in military custody to be tried for some fresh offenoe (e.g., bis escape from im-
prisonment, or detertion) and his original sentence ia atill eurrent, he is not merely
“in, arrest pending trial’” but is actually serving his original tatm (seee. 63). Thereford™
at his trial & court-martial cannot award a full two years’ imprisonment or detention,
but must deduct therefrom the period epent in custody since his re-arrest.

Hee K.IL. 561 b) (iv) for provisions as to conseoutive awarda of detention by a
(.0.; the pame provisions are held to be spplicable aleo to awards of field punishinent
{which is not expresaly mentioned),

20. Care must ba taken to comply with this provision; a sentence of penal setvitude .
and to be cashiered is incorrect, as cashiering should precede penal servitude,

51. Tt will be oheerved that this does not apply in the case of & soldier gentenced to
detention.

22 Tor definition of aclive sermice, see 8. 1580,

Whensver an ageused was at the date of his offence on active service, this fact should
always be atated in the charge-sheet so that the eourt may bhe in a pesition to give
effest to provisos (5) and (8), Nevertheless, where the troops in the country where
the tourt site ara all on active servies, the court may take judicial notice of puch fact
though not expressly averred; <f., R.P. 12 (Ch.

23, The following conditions are essential to the legality of field punishment:—

The offender must be on aoctive service,
The punishment must be in conformity with tha Field Punishment Hulea;
see the Rulea at p, 787.

934, For definition of “ordinary pay" see otes 2 to g4, 137 and 138,

24, Forfeiture of pay under this provisicn can only be ordered in case of an offanca
committed by a soldier on antive service. I the seldier ia at the time liable to any
penal deductione from pay, the grdet only nifects the belance of the pay remining
after those deductions: sec 8, 138, proviso (¢l

25, As to thesa forfeitures, sea P.W. 979, 1031, 1147, and nota 16 above.

98, Awthorized by this Act. See ss. 137 and 188.
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27. Oas effect of tlis provision is to make it illegnl for an officer prisoner of war PART T

placed by the captor State in charge of other prisonors to impose on them—oven —
in gompliance with express orders—any punishment not ssoctioned by this Aet, sg. 44, 45
. " .

ARREST AND Trian
Arresft

48, The {ullowing regulations shall be enacted with respect to Custody of
persons s!.lbjcct to military law when charged? with offences punishable gf:“a“r‘;":d with
under this Aef:— offonccs.

(1) Every person subject to military law when so charged? may
be taken into military custody: Provided, that in every
case where any officer or soldier not on active serviee re-
mains in such military custody for a longer perivd than
eight days without a court-martial for his trial being ordered
to assemble, a special report? of the necessity for further
delay shall be made by his commanding officer! in mannecr
preseribed; and o similar report shall be forwurded cvery
eight days until a court-martisl is assembled ov the officer
or soldier is released from custody;

(2) Military custedy® means, aceording to the usages of the service,
the putting the offender under arrcst or the putting him in
confincment;

(3) An oflicer may order into military custody an officer of inferior
rank or any soldicr, and any non-commissioned officer may
arder into military custody any soldier, and an officer may
order into military custody any officer (though he be of
higher rank) cngaged In a quarrel, fray, or diserder; and
any such order shall be obeyed, notwithstanding the person
giving the order and the person in respect of whom the order
is given do not belong to the same corps, arm or branch
of the service;

{4) An officer or non-commissioncd officer commanding a guard,
or # provost miarshal or assistant provost marshal, shall
not refuse to receive or keep any person who is committed
to his custody by any officer or non-comrissioned officer,
but it shall be the duty of the officer or non-commissioned
officer who commits any person into custody to deliver
at the time of such committal, or as spon as practieable,
and in every ecase within twenty-four hours thereafter, to
the officer, non-commissioned officer, provost marshal, or
ussistant provost moarshal into whose custody the person
is committed, an account in writing® signed by himself,
of the offence with which the person so committed is eharged®

{(5) The charge® made aguinst every person taken into military

custody shall without unnecessary delay be investigated” by
the proper military authority,® and, ss soon as may be,
either proceedings shall be taken for punishing the offenee,
or such persons shall be discharged from custody.’

NoTr

1. Seo generally as to arreat and confinemont, and release therefrom. Ch. IV,
poras. 1-18; snd K.1i. 533-34L
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1t will be convenisnt to give & summary of the provisions for preventing & peraon
from being kept in custody without his case being dealt with by the proper authority.

An officer or N.C.0. who commita s person into custody should sign and deliver
to tha officer or N.C.0. into whose enstody such perscn is committed, a wTitten
necount (terrned “the charge™) of the officer with which the person so committed
is charged, He should, if possible, do this et tho tims of commitial, but at any
rate mmust do so within 24 hours after that time. See sa. 21 (2), 45 (4). TIf the
“charge” is not delivered at the time of committal; a verbal report to the same
effect ju 0 bo made (K.R. 536), but non-delivery of the “'charge” will not exeuse
o refusal to receive an offenced inte sustody. The officer or N.C.O. into whose
custody the mecused is committed, must give in writing to the officer to whom ha
may be ordored to report the name and offence of the aceused, me far as koown to
hin, and the name and rank of the person by whom he js charged (s, 21 (813 and,
if so requested by the person commnittod, he shall inform such person of the runk
and name of the person preferring charges against him or ordering his arrest, and
shall also give bim a copy of the chargo report as scon as ha himeslf receivea it, The
report mentioned must be made immediately upon relief from guard or duty, if
celieved within 24 hoyrs after the person's committal, and in any case within those 24
hours. It mnst be accompenied by the “charge ™ if he has received it; and should
be made by zn ootry in the guard report, and he ghould send the “charge,” or a topy
thereof, to the CLO, of the acousad (JL.R. 536)., Ii he haa not reesived the "charga,"
he must mention the circumstancs in his report, and if the “charge” is not delivered
within 24 hours, the commander of the guard must make a further report to the
superior authority, who, if evidence sufficient to justify the retention in eustody
of the aceused ia not fortheoming, will, at the expiration of 48 hours from the time
of committal, order him to ba released (K.R. 536). A C.0, who has received the
report of the comimittal of an accused person beeornss Tesponsible (s, 45 (5)) for having
the cage investigated without delay. Thia delay, under R.T. 2, is not fo exceed 48
bours without the case being roported to the officer to whom application would be
made t0 convene a gourt-martint for the trial of the person charged,

1f eight days elapee without the case being disposed of pummarily and without
o court-martial being ordered to nssemble, the gpecial report required by s 45 (1),
56 explained by R.P. 1, must be made, and a similar report is requirad to be forwarded
every eight days; and this report will have to be sent. by the C.0. even though the
{gult of the delay lies with the officer to whom the report is to be made. This epecial
report is not required on active service. If undue delay oceurs in convening a general
or district eourt-martial, 1 report bas to be made in due accordance with R.P\ 17 <.

When an officer or warrant officer is placed under arrest, the C.0., unlees he Q-
rmissed the chiarge, should report tho case, without delay, to superior authority.

With reference to the above observations, it must be recollected that in recken-
ing the time fixed by the R.P., Sunday, Good Friday, snd Christmaa Day are, a3
u general rule, excluded (R.P. 136 {A)), but this is not the case in reckonivg the days
fized by sections of the Act, .4.. 83, 21, 45 (1),

2. The “charge” referred to in this section, in e 46 (1), god in R.P. 3, 4 and 8
is distinet from that referred to in R.P. 11 (B). The latter, in the case both of
officets and soldiers, is the formsl charge preferred by the .01 and set out in the
written charge-sheot, if and when it is decided to send the case for trial, The former
is simply a complaint that an effence hne been committed.

3, Special report, See B.P. 1.
4. The C.0O. in this section means the C.O. as defined by R.P. 129; see K.R. 526,

5. Military custedy. ‘This expression is hero restructed by the opening words of.
the section to the military custody ol persons when charged with offences, and does
not apply to persons in military custody undergoing sentence. See K.IL. 533-540.

6. An account n writing. The absence of a written charge doss not, however,
invalidute an arrest. Heddon v, Beane (1919), 35 T.L.R. 642.

7. An to the conduct of the investigalion, see Ch. IV, paras. 10-20; LP. 2-8 amdl
notes; KR, 542-554. .

8. Proper military authority, All charges against N.C.08, and soldiers should be
investigated in the st instanee by the Cowmpany, ote., eommander, whe, in sall
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cnses where n privale soldicr is coacerned, and in certain cases where n N.C.O. s PART I
concernod, may cither dispose of the rase himeell or rescrve it for the C00 {seo R, _
542, 65); and, where the case i3 so reserved, the €00 must give the deeision under 4
. 46 (1), T gs. 45, 46.

B, Ap to offcness in relution to this section, see s 21,

Swmmary disposal of Charges!

46.—(1) The commanding officert shall, upon an investigation being zf‘rxﬁfﬂf;f I
had of a charge made against a person subject to military law under officer. e
his command of having committed an offence under this Aet, dismiss
the charge,? if he in his diseretion thinks that it ought not to be pro-
ceeded with, bubt where he thinks the charge ought to be prosecded
with, he may take steps for bringing the offender to court-martial,
or, in the ease of an officer below the rank or field officer or of 4 warrant
officer,* may refer the case to be dealt with summarily by a general
officer or brigadicr under the provisions of this Aet, or in the casc of
a soldier* may deal with the case summarily.

{2) Where he deals with a easc summarily,® he may

ta) Award to the offender detention® for any period not execeding
twenty-cight days; and

(h) In tho case of tho offence of drunkenness, may order the
offender to pay a fine not cxceeding two pounds” either in
addition to or without any other punishment; and

(¢} Tn addition to or without any othcr punishment may order
the offendcr to suffer any deduetion from his ordinary
pay® authorized by this Act to be made by the commanding
officer; and

{d) Tn the ease of an offence by a soldier (not heing a non-com-
missioned officer) on active service, may award to the
offender field punishment? within the meaning of section
forty-four of this Aet for any peried not exceeding twenty-
eight days, and may in addition to, or without any other
pumishment, order that the offender forfeit oll ordinary
pay for a period commeneing on the day of the sentence
and not exceeding twenty-cight days?; and

(¢) Tn addition to or without any other punizshment may award
such other punishment!® as he is for the time being auth-
orized to award, =o however that a minor punishment
shall not be awarded for any offence for which defention
oxceeding seven days iz awarded.

{3) Where the charge is against s soldier for drunkenness?! the
commanding officer shall deal with the case summarily unless the
offence was committed on active service or on duty, or after the offender
was warned for duty, or unless by reason of the drunkenness the
offender was found unfit for duty, or unless the soldicr has been guilly
of drunkenness on not less than four oceasions in the preeeding Lwelve
months] but nothing in this subsecction shall affeet the jurisdiction
of any court-martial or the right of the soldicr to be tried by a distriet
court-martial.

|Certain words omilted from subsection 3 by 46 Vict. c. 6, s, 4.]

(4) |This subsection was repoaled by A.A4.4. 19101,
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(5) [This subsection was repealed by A. and A.F. {A.) Act, 1921.]

(6) Provided that in every case where the commanding officer has
power to deal with the case summarily, the aceused person may demand
that the evidence against him should be taken on osth,? and the same
oath or golemn declaration as that required to be taken by witnesses
before a court-martial shall be administered to each witness in such
CARE.

(7} An offender shall not be liable to be tried by ecourt-martisl
where the charge has been dismisscd or the offence has heen dealt
with summarily’® by his commanding officer, and shall not be liable
to be punighed by his commanding officer for any offence of which he
has been acquitted or convicted by a competent civil court or by a
court-martig).14

(8) Where a commanding officer hass power to deal with a case
summarily under this seetion, and, after hearing the evidence, con-
siders that he may so deal with the ease, he shall, in every case where
the award or finding involves a forfeiture of ordinary pay,® and in
cvery other case, unless he awards no other punishment than one of
the minor punishments referred to in this section, ask the soldier®
charged whether he desires to be dealt with summarily or to be tried
by a district court-martial, and if the soldier elects to be tried by
a district court-martiall™ the commanding officer shall take steps
for bringing him to trial by a district court-martial, but otherwise
shall proceed to deal with the case summarily?®,

{9) The power of dealing summarily with a case may be delegated
by a commanding officer to any officer under his command in accord-
ance with and subject to the King's Regulations for the Army?®;

Provided that such officer shall not have power to inflict any punish-
ment other than & minor punishment, or such fines for drunkenness
45 may be provided for by those Regulationa.

Norte

1. Bee Ch. IV, paras. 31-38; R.P. 2-7, and notes; K.R. 542-B68. As to meaning
of commanding afficer, ee &P, 129 and note; K. R. 528, |

2, A C.O. may dismisa the charge, whether the gocused ia an officar or a soldier;
and he should do so if, in his opinion, the evidence doea not show that some offence
under this Aot has been committed, or if, in his disoretion, he thinks the charge ought
not; to be proceaded with. (R.P. 4 (A)).

8. A C.0. cannot, as such, inflict “punishment’* upon an officer. Nor does his
power under this gestion to deal summarily with a soldier extend to a warrant officer
(s, 182 (13}, or to & civilian who is subject to the Act (p. 184 (2)). Bee . 47 with
rogard to eummary dispoeal of charges mgainst officers and warrant officers.

4. In the case of o soldier. “'Boldier” includes a N.C.0., whether permanent ar
acting, but the K.R. restrict the powers of a C.0. in dealing with N.C.Os, (K.R. 558,
53%), who sre only subjest to the following summary and minor punishmente—:

Any deduction from ordinary pay allowed by a. 138 (4), subject to the right
of the N.C.C. to elect trial by court-martinl;

Reprimand or severe reprimand; No right to elect trial by courts

Admonition: martial.

A N.C.0. holding any appointment or acting rank or lance rank may be ordered
by the C.0., either for an offence or otherwise, to revert to his permanent rack or
to any ihtermediate acting or lance rank, tha N.C.0. having no right to elect trial
by court-martial; (a. 183 (c¢); X.R. 859; and pee note 15 below.)

By = 183 (13, the obligation (under suha. (3} of this section) to deml summarily
with certain cases of drunkenness does not apply to a N.C.0. charged with drunken-
LR
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If & N.C.O. fa reduced 1o the ranks by sentence of court-mertial, and whilst serving
in the ranke is awarded a summary or minor punishment by his C.0., such award ia
valid although at a later date tho proccedings of the court-martial are quashed.

5. The summary and minor punishments which 5 C.0. can award in the case of &
private soldior aro set out in K.R. 560. Briefly they are as follows:—
Summsry punishments {subject to the soldicr’s right to elect., previouws Lo the
award, to bo tried by court-martial)
Dretention,—Up to 28 days: but if the C.0. 1a helow the rank of fiell officer,
then with certain exeeptions, only up to 7 daye:
Fine—Tor drunkenness only, and net exeeeding two pounds. TIor the
,  preacribed scale of fines, see KR, 574
Deductions from pey.—As authorized by 3. 138 {4) (8), {suldect to approval
of G.0.C. if amount of proposed deduction exceods four pounds);
Ficld puniskment.—Up to 28 days (on active service only);
Forfetture of pay.—Up to 28 daye (on active service only).
AJinor punishmesnts {the soldier having no right to elect trial by court-martial}l—
Confinement o barracks,—Up to 14 days;
Ertra guards and piguefs.—Only to be ordored as a punishmaent for minor
offences or irregularitios when on, or perading for, these duties,;

Admanition.
H.R. 501 laya down when more than one of the shove punishioents may bo awarded.

6. Detention awarded by a C.0. up to 7 days will bo awarded in “houra™; 1.1
581 (b) {ii}. Ae to commencoment of term of detention, sze R.P. &, and 1.2, 561
fo) (ivy. A C.0. cennot by one or more sentences awand detention for more than
28 consecutive days (K.R. 561 {b) ({iv). A ©.0. cannot inflict & sentenee of im-
prisonToont.

T. For scale of fines for drunkenness, mode of recovery, eto., se I 11, 579, 580, aad as
to punishment for simple drunkenness, K. H. 577.

8. Deduction from ordingry pay. Beco 53, 138-140 and notes.

9. Field punishment {s swerded in “days,'* never in “hours.”

Forfeiture of pay commenced as from the day of award. When, therefore, it is
desired to order forfeiture of pay for a period in execss of tha ficld punishment awerded,
&.4.. 10 days' field punishment and an additional forfeiture of 14 days’ ordinary pay,
it will b necessary to award the offender 10 duys' field punishment with forfeiture of
24 daya’ pay, aa pay is forfeited for the perod of field punishment awarded.

A C.0. cgnnot by ona or more sentences award more thap 28 days' conrecutive
farfeiture of pay or field punishment; but this does not prevent him awardiag such
tentenees ag 25 daya’ forfeiture to & man wheo has just undergone 14 days’ detention or
fiold punishment, or 28 days' detention or field punishment to one who haa st under-
gone 14 days' forfoiture; in such cases it is the Ttoyal Warrant which in clfest couses
the period of forfelturs to exeecd 28 days.

10, Minor punishment, See K. H, 858 (&), 5300 (b ), and notes 4 and 5 to this section,

11, Certnin casea of drunkenness a C.0. mnst deal with summarily (unless the
accuszed elagts trial under wubs. (8} of thie section), excopt where the offender is o
N.C.0O. (8. 183 (1)}: but ho may, if ho thinks fit (subject to such cinetion), deal suramarily
with any case of drunkenneass, though the offence wae eommitted in the speeial cir-
comnstanees mentioned in this sub-soction. Beo K.R. 575,

12. Every charge must be hoard in the presonce of the accused. Witnesses will
nat be sworn unless he requires it, but he must kave full likerty of eross-cxamination,
to call wilness and make any statement (R.P. 3, 4).

18, Dealt with summarily. If a C.0., contrary to ILE. 547 {which requires him to
rofer to superior suthority ccrtain offences), through inadvertonee and wilh a full
knowledge of the iacta, dismnisses the oharge or desls with any offence summarily, his
awanrd i3 legal and the offender cannot be tried by court-martisd for that offence.

14, deguitied or consicfed by a ciril epurt or a court-ragriiol.  Bec note to a. 15T,
Nor can a man acquitted or convicted of an offence by a eivil court or court-martial
he tricd by court-martial for the same offenee; sa. 167, 162 (6). Where a soldier has
beon mequitted, or the charge has bean dismissed, or where he has been convieted or
eummarily punished for an offence which is substantially the same as some othar

PART I
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offence, ha ought not to be enmmarily punished by hiz C.O. or tried for such other
offence. If, for exampls, he has heen moquitted, or convieted of, oT summarily
punished for, absonee without leave, and the absence amounted to desertion, he cannot
afterwands be tried for desertion, Nov ean g man eonvicted by a rourt-martial of an
offence bo afterwards sentonced by his C.0. to stoppages for damage caused by that
offence. : :

15, Lenee and acting rank iz a matter to be dealt with antirely by & C.0., hence
u C.0. can deprive a soldier of acting or lanee rank and revert bim to his permanent
rank without giving him the eption of trial by distriet court-martial, cven though such
deprivation will invelve o lower rate of pay: See also Ch. IV, para. 26, and note
6 to 8. 183,

Where a case of absence without leave is dealt with summarily by a company, ete.,
commander acting as commanding officer, he must, of course, comply with the provi-
siong of this sub-gection, and should in cvery ease, belore awarding any punishment,
inform the soldisr of the number of daye ymy Le forfcita under the P.W. in respect of
Dis abecnoe, nnd ask himn whether be wishea to be tried by district court-martial.

16. A C.0. must never omit to uak the guestion preseribed by this suhsection,
otherwise he uets without jurisdiction and any award of punishment would be invalid.

17, Where an aceused elects trisl by court-martial, he may, if his C.Q. thinks the
circumstanoes of the ease warrsut it, be at onece released from arrest pending trial:
K.R. 552 {a). Hc is to be-given on the following day an opportunity of teconsidering
his decision to be tried by court-martial: K. R. 552 (). The fact that he a0 elects
should he noted (in red ink) oo the tap of the application formand of the rharpe-
sheet. Tlis serves [inter alfa) to netify the eourt that the C.0. did not ronsider the
casn to ba one deserving of s more severo punishment than he himself, eould havo
awarded. (¢f. K.R, 832 (e).)

18. The officer commanding s militery hospital is temporerily the commanding
officer of patients therein, and can investigatc charges against them and apply for a
court-martisl.  Sea also K.K. 1350,

R.P. 6 (B) prohihite a C.0. from increasing a punishment after he has once made
Lis awsrd, which is complete when the man has quitted his presence. This rule
appliss in the case of minor as well As other punishments. Buta C.0. can at gny timo
hefore the punishment has been completed, mitigate or remit & minor or & summary
punishment. As to entry of his award, see K.R. 544,

Awards by a C.0. which appear to be illegal or cxcessive can be reviewed by superior
authority under R.P. 10.

19. See K.R. 512 (d), 565.

47.—(1) Any of the following authorities shall have power to
deal summarily! with a charge against an officer below the rank of
field officcr or against a warrant officer referred for the purpose, or
for trial by court-martial? under the foregoing scotion of this Aet,
that is to say, any general officer or brigadier authorized to convene
a general court-martial, and any officer (not under the rank of major-
general) appointed for the purpose by the Army Council, and also in
the ease of a foree on serviee out of the United Kingdom the general
or air officer commanding the foree and any officer (not under the rank
of major-general) appointed for the purpose by him.

{2) The authority having power to deal summarily with the case
may, with or witbout hearing the cvidenee, dismiss the charge, if
he in his discretion thinks that it ought not to be procseded with,
or, where he thinks the charge ought to be proceeded with, take steps
for bringing the offender to a court-martial or may, after hearing
the eovidence, or, if the accused consents thercto in writing, after
reading a summary or sbstract of the evidence, deal with the case
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summmarily by awarding in the case of an oflicer® one or more of the
following punishmentst:—

{#) Foriciture of seniovity of rank® either in the army or in the
corps to which the offender helongs, or in both, or, in the case
of an officer whose promotion depends upon length of serviee,
forfeiture of all or any part of®his serviee for Uhe purposes
of prumotion;

(7} Severe reprimand or reprimand;

and in the ease of a warrant offieer® one or more of the following punish-
ments—

{a) Forfeiture in the preseribod manner of seaiority of rank;®

(1) Severe reprimand or reprimand;

(e) Any deduction authorized by this Acl to be made lrom his
ordinary pay?,

(3) Where the authority having power to deal summarily with
the case considers that he may so deal with the case, he shall, unless
he awards a severe reprimand, or a reprimand, in every ease ask the
aceused whether he desires to be dealt with summarily or to be tried
by a court-martial, and if the aceused cleels Lo be iried by a courl-
martial, take steps for bringing him fo trial by o court-martial, hut
otherwise shall proceed to deal with the ecase summarily.

{4) In every case where an authority has power to dispose of a
case summarily, and decides so to do, the accused may demand that
the evidenee against him should be tuken on oath, and the same cath
or solemn declaration ag that required o be taken by witnesses before
4 court-martial shall be administered to cach witness in such case.

{5) Ao offender shall not be liable to be tried by court-martiak
whore the eharge huas been dismissed or the offence bas been dealt
with summarily under this scelion, and shall not be Liakle Lo be pun-
ished by w gencral oflicer or brigadier under {his seetion {or any oflence
of which he hag becn acquitted or convicted by a competont civil
court or by a court-martial.

NoTH

1. This seclion abvialca the necessity [or frving by courb-martial o jusior officer
or & warrant offieer whao eoanmits some oMenee which Is not of o serions nature it 3ot
connot be overlooked,  (See K K. 510 a3 to the offencea with which the nuthorities
specified in this gection may deal.y  Where an offiecr ov a8 warrand offiver iy arden-d
{0 be summurily dealt with under thia section, he should be given a copy of the sunnnary
(or abstract) of the evidence not less than bwendy-four houns before the trinl. 11
9 {A).

2. An authority cun act nnder thia section not ealy if wsked to do so hnt alao if the
cast has been remoanded for W purpose of the trial of the eifender by court-martiad,
Even if asloed fo deal awmmariby with the eose, he ean, if he thinks it desitalide, eanvene
a courl-mertinl, 1 on perusal of the sumrery (or abatract) of evidenes snd other
documents he thivks [it, he can al ohee, wilhout bringing the acewsed before bim, cither
dismiss the ease or order a court-martial, or he can decide to bear the evidenes with o
viow to dealing gummarily with the eave.  The aceused may demand that the evidencs
be given on oath,  Aftor hearing tho evidenoe the aathority hercin speeifiod can still
dismiss the case or order n court-martial, or he can deal summarily with it sabject to
the vight of the accusod to elaim trial by courl-toaviial under auba. (3.

3. When an officor or woarrant ollicer of the Royal Air Forae seconded, hent or atiached
to the Aroy {3 summarily dealt sith under this seetion, the diseretion of the suthority.

PART 1
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a0 dealing with the case is regulated by K.R. 557, and he will not, in the caas of an
officer, award the punishment of forfeiture of seniority of rank in the Roysl Air Foroe,
or of serviee for promotion in that foree; nor, in the cage of & warrant officer, forfeiture
of seniority of rank in the said force.

4. Awards under this seotion which appear to be illegal or excessive can be reviewed-
by the suthoritiea epacified in B.F, 10,

5, Forfeiture of seniority of rank—(officers). Ses R.P. 47, See slso K.R. 555 and
558, which limijt the power of an authority acting under this seetion.

6, Forfeiture in the prescribed manner of sentority of ronk—(warrant officers). Bee
E.P. 47,

7. For definition of “erdinury pay' ace note 2 to e. 138.

Courts-Martial
PruLviNary NoTH

The principal enactments which govern the convening, composition, and procedure
of courts-martial sre eontained in thia group of sectiony {sa. 48-56). The remainder
of the law will be found in the supplemental provisions of the Act e to courts-martial
(58, 122-130) and a3 to evidence (ss. 163-165) and in the Hulea of Procedure. S, 49
provides for the convening of the exceptional tribunal of a field general court-martial
to try offences committed on active gerviee, and offences sgainst the inhabitants of,
or residents in, countries out of the United Kingdem, which it is not practicable to
try by sn ordinary court. Certain questions relating to jurisdiction of courts-martial
are dealt with in ma. 157-162,

Bee Cth, ¥ for general explanation of the constitution and practice of courts-martial ;
nud for details sea the Rules of Provedure and notea.

K.R. 546 specifios the offences which an authority under s, 47 'may dispose of, and
K.R. 547 mpecifies tha offences which a C.0. is empowered to dispose of without
reference to superior autherity; K.IL. 615 and 634 point cut the general rules under
which different classes of offences should be deslt with by a lower or bigher tribunal.

48, The following rules arc cnacted with respect to generdl courts-
martial and district courfs-martial:—

{1) A general court-martial shall be convened by His Majesty or
- some officer deriving authority to convene a general court-
martial immediately or mediatcly from his Majesty!;

(2) A distriet court-martial shall be convened by an officer auth-
orized to convene gencral eourts-martial, or scme officer
deriving authority to convene a district court-martial from
an officer authorized to convene general courts-martial?;

(3) A general court-martial shall consist of® not less than five officers,
cach of whom must have held & commission during not less
than three whole years,* and of whom not less than four
must be of a rank not below that of captain;

(4) A district court-martial shall consist of? not less than three
officers, each of whom must have held a commission during
not less than two whole yearss;

{5) The minimum number mentioned in this section for a general
or a district court-martial shall be the legal minimum?® for
that court-martial;

{6} A distriet court-martial shall not try a person subject to military
law as an officer, nor award the punishment of death or
penal servitude; but, subject as aforesaid, any offence,
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mnder this Act committed by a person subject to military
law, and trisble by court-martial, may be tried and punished®
by either a general or district court-martial;

{7) An officer under the rank of captain shall not be a member of
a court-martial for the trial of a field ofliecr;

{8) Sentence of death? zhall not he passed on any person without
the concurrence of two-thirds at thc Jeast of the officers
serving on the court-martial by which he i tried;

(9) The president® of a court-martial, whether general or distriet,
shall be appointed by order of the authority convening the
court, but he shall not be under the rank of field officer, unless
the officer convening the eourt is under that rank, or unless
in the opinion of the officer who convencs the court, such
opinion to be expressed? in the order convening the court and
to be conclusive, a field officer is not, with due regard to the
public service, available, in either of whieh cascs an officer
not below the rank of captain may be the president of such
court-martial, and he shall not be under the rank of captain,
except in the case of a district court-martial, where in the
opinion of the officer who convenes the court, such opinion
to be expressed? in the order eenvening the court and o boe
conclusive, a captain is not, having due regard to the public
service, available.

(10) If it becomes neeessary to convene a court-martial under this
Act at any place where in the opinion of the convening officer
the necessary number of military offiecrs is not available
to form such a court, or where in his opinion such a necessary
number could not be made available without serious injury
to the interests of the service, such opinion to be cxpressed®
in the order convening the court, and to be conelusive, then
the said convening officer may, subject to any directions which
may be given by the Army Couneil and with the consent
of the proper air force authority, nominate any air foree
officer to preside over the cowrt, or nominate as members of
the court any neeessary number of air force officers in addition
to or in liey of military officers;

Provided that no air force officer shall be qualified to

perform any function in relation {to such couri-martial

unless he is of equal seniority and equivalent rank to that
which would have been required by the provisions of this
Act if he had been s military officer;

NoTs

1. Paower to convena general courts-mariial is given by warrant: seo 5. 122, and
Ch. ¥, paras. 59.

2, Tha power to eonvens distriet courts-martial is ot given specifically by worrant,
but ie ap incilent of the power to convenc goneral eourts-rnartial; in other wordas,
an officer authorized to convene gencerul courts-mertial may either himself convene,
or dolegate to other officors powor Lo convene, district courts-martinl (s, 123} As
to the duty of an officer before convening a eourt, and as to speedy convening of sourt,
wee Ch. ¥V, paras, 20-22, und BRI 17,

PART |
8, 48.
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8. As to the composition, cte., of courta-martisl, sez R.P. 19, 20 and 21, and K.R.
642-044.

Air-force officors properly attached or lent to, or seconded fur serviee with, the
Army, can sit on a court-martial; so also can an Army chaplain if heolding a commission,
but he is not yualified to preside. -

4. A court would have no jurisdiction if each member has not held a commisgion
for the Tequired period, or if its composition differed in any respect from that detailed
in the convening order.

5. A convening officer ean jnerease beyond the legal minimum the number of
officers to sit on & court-martial, but cannot deereaso the murmber below that minimum;
he must therofore take care to convens s court with not less than the mipimum, other-
wige tho proceedings are void.

8. In the case of a warrant officer, a district court-martial ean only award the
punishments specifiod in g. 182 (2) {a).

7. As to the duty to notify to an accused that sentence of death hay boeen passed,
aee note (b)), B2, App. 11, p. TO2.

8. As regards the appointment of president and members, see K.R. G44. The
sonvening officer cannot himself preside or, indeed, be & member of the court (s, 50
(#}). The duties of the president sre laid down in I.P. 589; he must be appointed
by name. As regards the members and waiting members, the number and ranks
and upits to which they belong may slone be mentioned, or they may be mentioned
by name, snd in cases whero units eannot he spacified (e.g. RE., RABC), they
should be named,

Whenever s genetal officer or colonel is available, an officer of inferior rank is not
to ha appointed president of a general court-martial; and on the trial of & commanding
officer of & corps, 83 many members na possible must be officers who have themselves
held, or are holding, eommands squivalent to that held by the acrmsed. KR, 42,

Where the accused is 5 warrant officer, the president must not, in any caee, be
uader the rank of captain; 1. 182 (1),

§. Such opinion to be erpressed, stc. I the opinion is not duly expresscd, the eourt
will be improperly eonstituted, and its procecdings invalid.

49.—(1) Where s complaint is made to any officer in command of
any detanchment or portion of troops in any country out of the Unifed
Kingdom, or to the commanding officer of any corps e portion of a.
corps on active service, or to any officer in immediate eommand of a
body of forces on active service, that an offence has heen commitied
by any person subject to military law,

then, if in the opinion of such officer it is not practicable that such
offence should be tried by an ordinary general court-martial, it shall
be lawful for him, although not authorized to convene genersl courts-
martial, to convene a court-martial, in this Act referred to as a ficld
general court-martial,! for the trial of the person charged with such
offence, provided as follows:—

{a) An officer in command of a detachment or portion of troops
not on active service shall not convene a field general court-
martial for the trial of any person, unless that person is under
his command, nor unless the offence with which the person
is charged is an offence against the property or person of an
inhabitant of, or resident in, the ecountry in which the offenee
is alleged to have heen committed;

() A ficld general eourt-martial shall consist of not less than three
officers, unless the officer convening the same is of opinion
that three officers are not available having due regard to the
public service, in which ease the court-martial may consist
of two offiecrs;

{c} The convening officer may preside, but he shall, whenever he
deems it practicable, appoint another officer as president,
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who may be of any rank, hut shall,” if practieable in the
opinion of the convening officer, he not below the rank of
captain;

() Where a field general court-martial consists of less than three
officers, the sentence shall not cxeeed such field punishment
as i3 allowed by this Aet, or imprisonment.

(2) Section forty-eight of this Act except paragraph (10} thercof
ghall not apply to a field general court-martial, but sentence of death?
shall not be passed on any person prisener by a field general court-
martial without the coneurrence of all the membeors.

(3) A ficld general court-martial may, notwithstanding the restric-
tions enacted by this Act? in respect of the trial by court-martial of
civil offences within the meaning of this Act, try any person subject to
military law who iz under the command of the convening officer,
and is charged with any such offence as is mentioned in this section,
and may award for such offence any sentence which a general court-
martial is competent to award for such offence. Provided always,
that no scntence of any such ecourt-martial shall be cxecuted until
confirmed? as provided by this Act.

NoTe

1. The objest of this seetion ia to provide for the speedy trial of offencos committed
abropd or on active service in caaes where it ia not practicable, with due regard o
the interests of diseipline and of the service, to try such offences by an ordinary general
cort-martial. A field genera! court-martial can tty any offoncs committed on
active service, cxnept the civil offences of treasoo; murder, manslwghter, treason-
fofony or rape eommitted in the Uniled Kingdom; but where troops are not on notive
gervice it ean oaly be sonvened out of the United Kingdom for the trial of offences
against the property or person of some inhabitant of, or resident in, the country.
See B.P. 105-123 and notes,

Ii troops on board A ship (not commissioned by 1Tia Majesty) are on active service,
the 0.0, troops can conveno & foll general oourt-martial for triasl of ao offender on
board; {sne also ag to aueh troops, a. 1588).

2. As to notifying sooused that a sentenee of death has been passed, see note (b ),
R.P. App. 11, p. 762,

3. Restrictiona enacted by thiz Aet. Sec 5. 41 proviso. It has been held that the
opening words of the provisn to s, 41 amouat to o prohibition amainat the frisl by
eny court-martial of tho civil offences of treason, murder, manslaughter, trossoo-
felony or tape if committed in fhe Tnited Wingdom.

4. Asm to confirmation of sentence, ses &, 54 (1) (), and T P. 120,

PART I
8. 49, 50.

50.—{1) The officors sitting on a eourt-martial may helong to Courts-

the same or diffcrent eorps,! or may be unattached to any eorps,
and may try persons belonging or attached to any corps.

{2) The offieer who econvened g court-martial shall not, save as i
otherwise expressly provided® by thiz Aet, sit on that eourf-martial.

(3) Any of the following persons, that is to say, a prosecutor or
witness for the prosecution of any accused, or the commanding officer?
of the accused within the meaning of the provisions of this Act which
relate to dealing with a ease summarily, or the officer who investigated
the chargest on which an accused js arraignhed, shall not, save in the
ease of a field general eourt-martial, =it on the court-mariial for the
“trial of such aceused, nor shall he act as judge-advoeate at such court-
martial.k )

NoTtE
1. If an officer is competent to sl on a court-murtial, he ja guelificd Lo sl on any

coutt of the same description, and a eonveniug officer may, by arrangement, avail
himsslf of the scrviees of an officer not olherwise under his crders.  Bee note 1 to

martial in
genoral.
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R.P. 20. A general or distriot court-martial must, eo far as seoms to the convening
officor practicable, be composed of officers of difforent corps, R.P. 20 (A); and gec
ua to the trial of n member of the suxilisry forees, R.P. 20 (B), The definition of
cotps fn 8. 190 {15) inoludes the Royal Marines. . )

2, Save au otherwise expressly provided. Ses 5. 48 (1) (c}, which enables the con-
vening officer of & field general court-martial t¢ preside, if it is impracticable to appoint
another officer,

3. Commanding officer. ‘This includes any officer who haa been the commanding
officer of the accused, within the meaning of 3, 46 and R.P. 120, et any time between
the date on which the charge againet the offender is mede and the date of trial
inclusive, irrespective of the fact that he did not deel with the case in question.

4, Inveatigated the charges. The officer whe investigated is usually the C.O. of
the accused; when he is not, he is equally excluded by these words. e has been
defined as meaning the oficer who, in a Judleial capacity, sifted the evidence in
such & way 68 to acquaint him with, and lead him to form a conclusion upen, the
merita of the case, and does not include ap officer through whose hands the charges
passed merely formally or ministerially. R.P. 19 {B) (i), however, adde to the
list of disquslified officers the officer who took down the summary of gvidence, the
company, eta, commander who conducted the preliminary inquiry, any member
of & cowurt of inguiry which may have dealt with the case, and any member of & pravious
court-martial which tried the neoused in respect of the same offence,

Spacial attention is drawn to R.P. 19 (B) (iii), and to the note en p. 742, rolating
o the action te be taken in order to prevent officers who have served upon eourts
of inguiry, regarding the offence ebout to be tried, from sitting on courts-martial
ior the trisl of tha offence. :

5. A member of the court or & judee-advecate is & competent witness for the
defence, but not for the presesution. In the cese of a field general court-martial,
an officer is disqualified by R.P. 108 (D) for perving if he is provost marshal, sasistant
provost marshal, or prosecutor, or o witness for the prasecution.

k-3
51.—{1) An accuged mbout to be tried by any court-reartial may
ohject, for any reasonable cause, to any member of the court, including
the president!, whether appointed to serve thercon originally or to
fill a vacancy caused by the retirement of an officer objected to, so
that the court may be constituted of officers to whom the accused
mekes ne reasonable objection.*

(2) Every objection made by an accused to any officers shall be
submitted to the other officers appointed to form the court.

(8) If the objection is to the president,! such objection, if allowed
by one third or more of the other officers appointed to form the court,
shail be allowed, and the court shall adjourn for the purpose of the
appointment of another president. :

(4) If an ubjectioﬁ to the president is allowed, the authority con-
vening the court shall appeint another president, subject to the same
right of the accused to object.

(5} If the objection is to a member other than the president and
is allowed by one half or more of the votes of the officers entitled to
vote, the objection shall be allowed, and the member objected to shall
retive, and his vacancy may be filled in the prescribed manner hy
another officar, subject to the same right of the accused to object.

(6) In order to enahleYan accused to avail himself of his privilege
of objecting to any officer, the names of the officers appointed to
form the court shall be read over in the hearing of the accused on
their first assembling, and before they are sworn, and he shall be
asked whether he objects to any of such officers, and a like question
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shall be répeated in respect of any officer appainted to serve in lieu
of a retirlng officer.

Notm

1. Thim mection givea the necused an abeolute right fo n new president, if his
challenge to the president is allowed by one-third of the officers appointed to form
the coutt. A challonge to the president muat be dealt with first; sco R.P. 25 (K.

2. An to challenges gonerally, see R.P. 25 and note; aa to adjourning for the purposs
of appointing fresh membors, and the power to convene another court, R.P. 18;
and ms to challenges whore a court i3 being sworn to try several persona, RLP. 71
(A) (I).

PART T
88. 51, 52.

52.—(1) An oath in the prescribed form! shall be administered by Adminis

the preseribed person? to every member of every court-martial? before
the commencement of the trial.

{2) An oath in the preseribed form or forms! shall be administered
by the preseribed person® to the judge-advocate or person officiating
a3 judge-advocate (if any), and also to every officer in attendanen
on & court-martial for the purpese of instruetion (if any), and also to
every shorthand writer or interpreter (if any) in attendance on the
court-martigl.?

(3) Every withess before a court-martial® shall be cxamined on
oath, which the president or other preseribed person shall administer in
the prescribed form.*

(4) If & person by this Act required either 85 a member of, or person
in atlendance on, or witness before a court-martial, or otherwise
in respect of a court-martial, to take an oath, objects to tske an oath,
or is objected to as incompetent to take an cath, the court, if aatisfied
of the sincerily of the objection, or, where the competence of the
person to take an oath i objected to, of the oath having no binding
cffect on the conseienee of such person, shall permit such person instead
of being sworn to make g solemn declaration in the prescribed form,?
and for the purposes of this Aet such solemn deelaration shall be
deemed to be an oath,®

More

1. Prescribed form, See P, 26 (A) and App. IT, pp. T62-2.

The oath taken by members of the court binds them in their eaparity of jurora
to find a true verdict according to thoe evidence (discarding from their minde any
private knowledege or information, they may happen to possess}, and in their capacity
of judges to administer justice duly; as well as to keep sesret tha votea of mambers,
and {until confirmed or except as permitted by instructions of the Army Council)
tho sentence of the court.

The oath taken by membera of thoe oourt implies that, as a general ruls, tha
opinions of the individual mombers ought not to be stated, and consequenily the
sourt cught not to disclose whether the declsion was unanimous or by a majority,
The decision is the decision of the court az a whole, and the fact of its being unanimous
or not is nsually immaterial.

2. Prescribed person. See R.P, 26 (B),

3. As to awearing of members, witnesses, ote,, in the caso of a field peneral court-
msrtial, see R.P, 111,

4. Preseribed form or forme, Ses R.P. 27 and App. LI, pp. 762-3.

5. Pregerihed person. Bee NP, 27,

6. The form of osth for a witnesalie®set out in R.P., App. I1, p, 7033; and the poraon
te administer it is preseribed by H.P, 82,

7. The form of solemn declaration is set out in 1. P, App. 11, p. T63; and the person
before whom such deslaretion may be made is described by R P. 28,

iration of
onths.
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8, The practice followed in the law courts of any Dominion, colony or foreign
sountry s to the mode of ewearing or taking the affirmation of natives should usually
be adopted. ’

For punishment of perjury sommitted by s witness subject to military law, sco
7, 20; by a civilian, ses 8. 126 (2).

53.-—(1) If a court-martial after the commenecement of the trial
i, by death or otherwise, reduced below the legal minimum, it shall
he dissolved.

(2) If aftor the commeneement of the trial the president dies or i
otherwise unable to attend,! and the court is not reduced below the legal
minimum, the eonvening authority may appoint the senior member of
the court, if of sufficient rank, to be president, and the trial shall
proceed accordingly; but if he is not of sufficient rank the court shall be
dissolved.

(3) Ii, on aceount of the illness of the aceused? before the find-
ing, it is impossible to continue? the trial, & court-martial shall be
dissolved.

{4) Where & court-martial is dissoIved under the foregoing provisions
of this section the accuscd may be tricd agaln? .

(5} The president of any court-martial may, on any deliberation
amongst the members, cause the court to he cleared? of all other persons.

(6} The cowrt may adjourn® from time to time.
(7) The court may alse, where necessary, view” any place.

(8) In the case of an equality of votes on the finding the aceused
ghall bo deemed to be aequitted.® In the case of an equality of votes
on the sentence, or any question arising after the commencement of
the trial cxcept the finding, the president shall have a sceond or casting
vote.

{0) When & court-martial recommends 8 person under sentence
o mercy, aueh recommendation shall be attached to and form part?
of the proecedings of the court, and shull be promulgated and com-
munieated to the person under scntence, together with the finding
and sentence,

NoTE

1. Unable to aitend. The court eannod proceed at all withoul a uregident; and
in the event of his ubsence must adjourn until he can attend, or until a new wresident
in appointed by the convening authonty: ses BT, 66 (H).

2. Iiness of the acewsed. A medical certificate should always, where possible, be
ohtained, stating that the illness of the ancused renders his presonce in court impractie-
abla, or dangerous to himself or others, and slso the time when, in the opinion of the
medieal officer, the acensed will be able to be prescnt.

3. I'mpossible to continge, This meana to continue within a rensongble time having

regard to all the circumstances.

4. It may froquently be inexpedient to comvene 2 frosh court for s retrial under
this provision, especially where the accused has beon for somo time under arrest
or in vonfinenent.

5 lause the court to be cleered. [If more convenicnt the court may withdraw for
deliberation: see RN B3,

6. Adjourn, Soce as to adjournment, 1L.P. 63,

7. View. The convening officer cannot depute a belection of members to vicw a
place, ag the vicw muist be in open coutt (R.P. 63 (B)}, ie., in the pressnce of all
the mernbers, the proaccutor, and the accused.
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8. Acguitfed. Inauch a case the mequittal must be pronounced at once in open court,
and if it relates to all the charges the acoused must ba relensed ; 5 54 (3),

9., As a recommendation to mercy ig part of the proceedings, any exprossion of
opinfon in it in reletion to tha finding must e read with, and ae part of, the finding;
soe R.P. 40,

Where, in a resommendation to mercy, & court expressed an opinion inconsistent
with the guilt of the perssn under sentence, for instance, where the charge was for
striking e superior, and the court stated their opinion thst the sceused did not jotend
to strike," it was held that it must be treated as an scquittal, the intent being an
clement of the offence.

As to the exceptions] cheracter of recommendations to mercy see Ch, V., para. 84,

PART 1
sg8. 53, 54.

54.—{1) The following authorities shall have power to confirm! Confirma-

the findings and sentences of courts-martial; thaf is to say,
{a) [This paragraph was repenled by A. and A.F. (A) Act, 1920]

(8) Inthe case of a gencral court-martial, His Majesty, or some officer
deriving authority to confirm the findings and sentences of
general courts-martial immediately or mediately from His
Majesty;

{c} In the case of a distriet court-martial, sn officer authorized
to convene general courts-martial, or some officer deriving
authority to confirm the findinge and sentences of district
eourts-martial from an officer authorized to convene general
eourts-martial;

(d) In the case of & field general court-martisl, an officer author-
ized to confirm the findings and sentences of general courts-
martial for the trial of offences in the foree of which the
detachment or portion of troops under the command of the
convening officer forms part, or, where the offence was com-
mitted on active service, any such officer ag may under the
rules made in pursuance of this Act be authorized to confirm
the findings and sentences of the field genersl court-mnartial
awarding the sentence, Provided that & sentence of death
or penal servitude awarded by a field general court-martial
ghall not be carried into effect, unless it has heen confirmed
by the general or field officer commanding the foree with which
the person under sentence is present at the date of his sen-
tence.

{2) The authority having power to confirm the finding and sentence
of a court-martial may send back such finding and sentence, or either
of them, for revision! onee, but not more than once,? and it shall not be
lawful for the court on any revision to receive any additional evidence;
and where the finding only is sent back for revision, the court shall
have power without any direction to revise the sentence also.* In no
cese shall the authority recommend the increase of a sentence, nor
shall the court-martial on the revisal of the sentence, either in obe-
dience to the recommendation of an authority, or for any other reason,
have the power to increase the sentence awarded.

(8) The finding of mequittal, whether on all or some of the offences
with which the accused is charged, shall not require confirmation® or be
subject to be revised, and shall be pronounced at once in open court,
and if it relates to the whole of the offences the accused shall be released.

80195—17
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(4) A member of & court-martial shall not have authority to con-
firm the finding or sentence of that court-martial, and where a member
of a court-martial becomes confitming officer he shall refer the finding
and sentence of the court-martial to s superior authority competent to
confirm the findings and sentences of the like description of courts-
martial, and that authority shall, for the purposes of this Act, be deemed
1o be in that instance the confirming suthority; and where a court-
martial is held in a colony,? and there is no such superior aunthority
in that colony, the governor of that colony shall have power to confirm
the finding end sentenee of such eourt-martial in like manner in all
respects as if he were such superior suthority as above mentioned.
Provided that where a member of 5 ficld general court-martial trying
an accused would but for his being s member of the court have power
to confirm the finding and sentence of the court, and is of opinion
that it is not practicable, baving due regard to the public service, to
delay the case for the purpose of referring it to any other officer,
he may confirm the finding and sentenece. *

{(5) An officer having authority {o confirm the finding and scntence
of & court-martial may withhold his confirmation wholly or partly,
and refer such finding and sentence or the part not confirmed to any
superior sutherity competent to confirm the findings and sentences
of the like description of courts-martial, and that authority shall for
the purposes of this Act be decmed to be in that instance and to the
extent of such reference the confirming suthority.

(6) Subject to the provisions of this Act with respect to the finding
of acquittal, the finding and sentence of a court-martial shall not be
valid except in so far as the same may be confirmed” by an authority
authorized to cenfirm the same. '

{7) Sentence of death when passed in & colony shall not, unless
passed in respect of an offence cormitted on active service,® be carried
into effect, unless, in addition to the confirmation otherwise required
by this Act, it is approved by the governor of the colony.

(8) Sentence of death when passed in India® or Burma in respect
of the offence of treason or murder shall not (except where the offence
wae committed on active serviee) be carried into effect unless, in
addition to the confirmation otherwise required by this Aet, it is
approved by the Governor-Genersl, or as the case may be, by the
Governor of Burma.

{9) When a person subject to military law is gonvieted of man-
glaughter, or rape, or any other civil offence'® under the section of this
Act relating to the trial by court-martial of civil offences, and is sen-
tenced to penal servitude, such sentence ghall not be carried into exe-
cution unless, in addition to the confirmation otherwise required by
this Act, it is approved, if the offender has been tried in India® by the
CGovernor-Genersl, or, if he haa been tried in Burma?, by the Governer
of Burma, or, if he has been tried in & colony,’ hy the governor of the
colony.

Narn

L. For details ae regards officers empowered to confirm courts-martial end those
to whom the power may be delegated, ses sv. 122, 123, and notes.

As to confirmation aud Tevision generally, see Ch. ¥, paras. 57-08, and as to field
general courts-martial, R.P. 120 and note. Confirmation is complete when the
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proceedings ave promulgated.  Atany time bofore promulgotion the confirning autherity
may enncel his minuts of eonfirmation and order a revision.

Tf procoedings are confirmed in error by an officer not having power to confirm, his
set and the subsequent promulgation are null, and it is open to the proper aathority
to confirm.

2, A poart cannot be re-assembled more than onee for revision, whether of finding
ot of sentenes,

3, Where a finding on being sent back for revision is varied in any matorial respeet
by tho court, a new sentence (not, however, nrcessarily differing from the original
gentence) must be paased, for on the origingl finding being revoked, the sentence based
upen it falls, Whore s new sentence iz not passed, the areused i3 not leBly under
any sentenes.  If a sentance only is sent heck for revision, and {eontrary to subs.
(23 wlditional evidenes is received, the revised sentenee ia illegal, though the Sndieg
will stand,

4. The effent iy that Tovision, exeept for euring legal defects In the finding or sentence,
can only be used for aequitting the aecused on any charge or charges or mitigting the
sontenes, inasmueh us revisior can only bo ordered in cuse of convietion, and if it ia
ordered the sentonce cannot be increased.  See R.P. 51 and naote,

Where an acensed is praiened upon iwo alternative charges and is found guilty
upon one of them, s finding of “'rot puilty” must be entered upon the other, and ameh
s finding should be formaliv entered at once.  (Bee, however, B.P. 33 {C}} Even
i it is not =0 entered, the accused cannat be convieted npon that charge on & rovisien,
though the finding of guilty on the first chargs hos not been confiemed . As o court
on revision cannot increase the sentence, they cannot, as a mele, subatitute fiwe punish-
ments for one; {cf. note 6 to 5. A7),

A conlirming officer cannot substitute o special finding on any charge for the courd’a
finding: he ean only confirm, send back for revisionr, or refuse to confirm the finding,
(Bee B.P. 64 () and 35 ag to confirmation of invalid or informally expressed sentences.)

5. The Ast, by declaring that an nequittel on & charge shall not require confirmation,
makes the decision of the court on that charge, both na reganda the facts and the low,
ahsolute. A8 to eommenta by the confirming officer in tho case of an scquittal, see
R.P. 51 (A} and K.R, 862 and 604,

6. Celony. See the dofinition in s, 100 (23A).

7. The result of this sub-section is that if a finding of conviction is not confirmed
it is invalid (sec also R.P. 120 {A) and Ch. 'V, para. 87); consegquenily thero is no
sonviction, and Lhe ascused has not been convieted by a eourt-martial for the porposs
either of any suhsequent trial or of any entry in the conduet hook.  See s, 157 and note,
snd R.P. 55 and 56,

Confirmation of the sentence nlone implies confirmation of the finding alse, but ia
not the correct mode of recording confirmation,

It has been ruled that confirmation ought to be withheld in the following cases:—

Where the provisions of ==, 48, 50, 51, or 52 relating to jurisdiciion have hesn
contravened.

Where ovidence of g nature prejudicial to the aceused has heen wrongfully
admitted.

Whero the aceused has been unduly restricted in his defence.

Whete s finding of guility has been eome to with the exception of certzin words
of the charge, and these worde zo far deseribe the essonce of the offence,
that the finding, with the words omitted, fails to disclose an offence of which
the eourt could have lepally convieted. :

Where & epocial finding of guilty fails to diselose an offence of which the court
might have legnlly convieted .

Whero the charge iz bad in law, even when the aceused has pleaded guilty.

‘Where there has been such a deviation from tha Rules of Procedure that injustice
has been done to the accused.

8. Active service, Hee the definition in e, 18G.
@, For definitions of Trdie and Buwrma, scc 8. 190 (21) (214},
10, el offence.  Bee s, 41.

58. [Section 55 was repealed by A.AA. 1893)]

PART I
88, 54-56.

Convigtion of

56'.—(1) An accuscd charged before a court-martial with stealing Jees offenca

may be found guilty of embezzlement or of fraudulently misapplying gfll“l:ﬂi::g;l&
property. greater,

30195—17%
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(2) An accused charged before a court-martial with embezzlementta
may be found guilty of stealing or fraudulently misapplying property.

(3) An accused charged before a court-martial with desertion may
be found guilty of attempting to descrt or of being absent without
leave.

(4) An aceused charged before a court-martial with attempting to
desert may be found guilty of desertion or of being absent without
leave.

(44) An accused charged before a court-martial with striking may
be found guilty of using or offering violence. .

{48} An accused charged before a court-martial with using violence
may be found guilty of offering violencels.

{4c) An accused charged before a court-martial with uvsing threaten-
ing language may be found guilty of using insubordinate language.

{5) An accused charged before a court-marfial with any offence
under this Aet may, on failure of proof of an offence being committed
under eircumstances involving a higher degree of punishment, be
found guilty of the same offence as being committed under circum-
stances involving a lesser degree of punishment.?

(6) Where an accused is charged before a court-martial with a
civil offence and the charge in one upon which, if hé had been tried
by a eivil court in England for such an offence committed in England
he might havo been found guilty of any othar offence, the court-martial
shall have power to find him guilty of that offence.? '

Nare

1, Alternative charges should not ba preferred in the cases provided for in subs.
{1) to (4C) of this section, but in other cases where the faety diselose & greater and a
lesser offénce it may in practice bo expedient to prefer alternative charges, the more
perious offence being placed first in order (see note G to R.P. 35), Bea R.P., App. 1.
note as to use of Forms of Charges (8), p. 899,

Except in the cases specified in this section a court has no power to find a person
guilty of any offence other than that with which he i3 charged in the statement of tha
offenca (see notes to H.P. 13). A court, however, may (a8 allowed by R.P, 44 (E))
find & person guilty of a chargs with the exeaption of certain words or with certain
immateriel varistions, and this finding will be valid so long as in ite reduced or varied
form it discloses the offenee which forms the subject of the charge.

1a. This applies only where the charpe is laid under 8. 17 ore, 18 (4).  Bee, howaver,
gubs. (B} regarding such offences when charged as eivil offences under 3. 41,

1n. Thiz applies cnly where & charge of striking is laid under s ssetion of tha Act
(i.e., 8. 8 (1) nnd (2) or 8. 10 {J) and {2) which itself makes puniehable the uac or offer
of viclenes as woll aa sinlking, It does not apply to cherges of striking laid under
8. 6 {£) (e} ot 8. 3T (1), as those sections de not create any offences of using or offering
viglence and consequently do not preseribe any punishment for the use or offer of
violencs. -

3, E.g., a man charped with striking his superior officer in the exesution of his office
may be convicted of siriking his superior officor: or a man charged with an offence
conmitted on active scrvies may be found puilty of the samae offence committed not
on active service; or n man charzed with wilfully sllowing the essape of & person in
custody may be found guilty of allowing his escape without reasonable excusa. The
conversa, of course, js not allowed; that is to say, a person charged with an offence
cannot be convicted of a grenter offence of the eame olass.
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8, Bome examples of charges for eivil nffences upen which an accused person, if
tried by a civil court, eould be found guilty of certain other offences, are gat cut below,
For other examples see Table of Offences at end of Oh, VII.

Murder. ... .. manslaughtar,

Asgault occasioning actual bodily harm. .. ... eommon assault,

Burglaty. . ... larceny in dwelling house to the value of £5, or housebreaking.

ladecent assault. . .., common asaault.

Rokbery with violence. ... .. robbery, aseault with intent to rob, larceny.

Wounding with intent {o murder. ... .. unlawful wounding,

Unlawiful wounding. , . . . .common nssault.

Arny felony or misdemenncur. .. ... ettempt to corarmit pame.

Btealing motor vehicle. . .. . . igking without owner's consent {provided the stealing
ia laid &5 & civil offence under &. 41 and not under a. 17 or 18).

PART I
8. 56.
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ExecuTioN oF SENTENCE

Commulalion, Remission and Suspension of Senlences

PART T
8. 57.

57.—(1) The confirming authority’ may, when confirming? the gg:"‘;ﬁ‘;t“

gentence of any court-martial, mitigate’ or remit* the punishment remission of

thereby awarded, or commute® such punishiment for any less punishment
or punighments® to which the offender might have been sentenced by

the said court-martial, or if such punishment is death awarded for

the offence of murder, then for penal servitude or such less punishment

as in this Act mentioned, or, if such punishment is cashiering awarded

for an offence under section sixteen of this Act, then for dismissal from

His Majesty’s service or such less punishment as is in this Act men-

tioned. The confinming suthority may also suspend for such time

&8 seems expedient the execution of & sentence.™ '

(2) When a sentence passed by a court-martial has been confirmed,
the following authorities shall huve power to mitigate® or remit! the
punishment thereby awarded, or to commute® such punishment for
any less punishment or punishments® to which the offender might have
been sentenced by the said court-martial, or if such punishment is
death awarded for the offence of murder, then for penal servitude or
such less punishment as in this Aet mentioned or, if such punishmment
is eashiering awarded for an offence under section sixteen of this Act,
then for dismissal from His Majesty's service or such less punishment
88 is in this Aet mentioned; that is to say,

(@) Ag respects offenders in whatever place they may for the time
being be, His Majesty or the Army Council, or any preseribed
officers, or, except in the United Kingdom, the officer, not
below the rank of field officer or corresponding rank, com-
manding the body of the forces to which the offender belongs
ot the eommand within which they are serving, whether such
officer is an officer of the navy, armny or air force;

[Paras. (b) (c) and (d) repealed by A. and A.F. (4) Aet, 1937.]

Provided that the power given by this sub-section shall not he
exercised by an officer holding a command inferior to that of the
suthority confirming the sentence, unless such officer is authorized
by .such confirming authority or other superior military authority
to exercise such power,

[Sub-section (3) transferred to Sub-section (2) by A. and A.F. (4) Act,
1937].

(4) An authority having power under this section to mitigate,
remit, or commute any punishment may, if it seem fit, do all or any of
those things in respect of a person subject to such punishment.

(5) The provisions of this Act with respeet to an original sentence
of penal servitude, imprisonment or detention shall apply to a sen-
tence of penal servitude, imprisonment, or detention imposed by way of
commutation,

onYenaes.
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Note

1. Bee Ch. V, paras, 33-03; as to mitigation of tenco {or off in several charges,
whera the finding on one or more of them ia not confirmed, see R.P. 54 (4), Hea
alse as to duty of confirming offieer, K. R, 650-685; and as to review of sentsnces in
exccution, see Part IT of “Instructions regarding Suspension and Review of Sentences
awarded by Courts-Martial™ on pp. 801-3.

2. Tha powers conferred by this section may be exercised by the confirming auth-
ority, as such, under subs. (1), cnly when eonfirming the sentence. After promul-
gation, when the eonfirmation is complets, the pewer of the confirming anthority
in that sapacity cesses. and the above powers can coly be exercised jn the manner
pregeribed in the latter perts of the section. .

3. Mitigation ia awarding a less amount of the same spacies of punishment, as,
for example, by reducing the length of imprisonment to which an offender has heen
sentenced; and is in effect equivalent to & remission of part of the sentence,

4. Remirsion moy be remission of the whole or of part of the sentence: thus a
sentence of imprisonment with hard labour may be remitted altogether, or a portion
of the term, or the hard labeur may bs remitted. As a notifieation of remission
of imprisonment or detention, ses K.K, 704,

The confirming authority esnnot remit such forfeitures of pay as follow auto-
matioally (under the P.W.} upon the finding of the oourt.

5, Commutation is ehanging the deseription of punjshment by awarding s punish-
ment lower jn the seale of punishments in g. 44, ae imprisoament {o liew of penal
servitude, or dismisaal in lieu of cashiering, or detention in licu of imprisonment;
but the sffect of 8. 44 (1A} is that imprisonment can only be commuted to an equal
or shorter term of detention, ey., the commutation of six months’ imprisonment
tu seven montha' detention would be illegal.

The confirming suthority o8 such cannot commute a punishment inte general
aerviee; s, 83 (7} and noto.

6. The earlier part of the section allows an authority to commute o punishment
“for any lesa punish t or punigh ta" to whicl: the offender might have Leen
sentenced; the latter parts of the meetion omit the worda "or punishmenta” but
these words have beon held to be implied in the worda “such loss punishment.' There
is no standard of eomparison betweon one punishment and two or mere punishients,
and as it is nocessary that the commuted sentence should ba less than the original
sentenee, the validity of the commutution of one punishment to two or more punjsh-
monts s liable to be queationed on that ground. It is illegal to commute part of
n punishment by substituting ancther punishment. Thus, where a court passed
s sentence of detention but omitted to puss s eentence of stoppages of pay which
would have been valid, = portion of the detontion cannot be eommuted to stoppages.

The pensl servitude, imprisonment, or detention, under commutation, must com-
mence on the date of the original sentence, even though that scntence wae not one
of penal gervitude, imprisonment, or detention, as the case may be.

I 8 ronfirming authority purports (by way of commutation) to substitute for a
valid ssntence a sentence which the court has no power to award, neither the original
sontence—sines it has been commuted—nor the new sentence—sinoe it i llegal—
can atand. The sonvietion, however, remaing good.

Where & terin of imprisonment, detention, or field punishment is reduced in length
by mitigation or remission, automatic fnrfeiture of pay under s, 138 and Roysl
‘Warrant is governed by the term actually undergone—not by that sriginally imposed,
8o, too, pay i3 not automatically forfeited whilst s sentence is '‘suspended.”

7. Buspension of the tion of s sentence can only take effect after confirma-
tion. A suspension under this section does hot postpone the sommencement of any
term of penal gervitude, imprisenment or detention; but see further as to suapension

of sentences, 5. BT4. Bes also Ch. V., paragraph 57,
B, Preperibed officer. Bee R.P. 126 (B).
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574.1—(1) Where a soldier is sentenced to penal servitude, imprison- FPART I
ment or detention,? the confirming authority to whom the sentence ;,}
is submitted for confirmation may, when confirming the sentence, PD:B', to A
direct that the soldier be not committed to prison or detention barracks suspend
until the orders of a superior military authority have been obtained, =tences

@ A superior military sutherity may in the case of any soldier
so rentenced—

(a) direct that a committal to prison or detention harracks shall
not be issued until his orders have been obtained;

(b} suspend the sentence® whether or not the soldier has already been
committed to prison or detention barracks.

(3) Where & sentence of penal servitude, imprisonment or detention
is suspended under this section before the soldier has been committed
to prison or detention barracks, the soldier if in eustody, shall be
released, and, notwithstanding anything in this Act, the sentence shall
not begin to run until the soldier is ordered to be committed to prison
or detention barracks under that sentence.

(4) Whete a sentence of penal servitude, imprisonment or detention
is suspended under this section after the soldier has been committed
to prison or detention barracks, he shall be réleased and the currency
of the sentence shall be suspended from the day on which he is released
until he is again ordered to be committed to prison or detention bar-
racks under the same sentence.

(5} Where a sentence hags heen suspended under this section, the
case may at any time, and shall, at intervals of not more than three
months, be reconsidered! by s competent military suthority, and, if
on any such reconsideration it appears to the competent military
authority that the eanduet of the soldier sinee his econvietion has been
guch as to justify s remission® of the gentence, he shall remit it.5

{6) A superior military authority may, at any time whilst a sentence
is suspended under this seetion, order that the soldier be committed®
to prison or detention barracks, and from the date of such order® the
sentence shall cease to be suspended.

{7) Where a soldier whilst a sentence on him is so suspended is
sentenced to penal servitude, imprisonment or detention for a fresh
offence, a superior military suthority may direct that the two sen-
tences shall either run coneurrently or consecutively, so, however, that
the aggregate term of imprisonment or detention served under two or
mere gentences of imprisonment or detention shall not exceed two con-
secutive years; provided that, where the sentence for such fresh offence
is & sentence of pénal servitude, then, whether or not that sentence is
suspended, any previous sentence of imprisonment or detention which
has been suspended shall be avoided.

(8) The powers conferred by this section shall be in addition to
and not in derogation of any other powers as to the mitigation, re-
miesion, commutation, or suspension of sentences conferred by this

80195—18
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PART I  Aet, and a superior military suthority under this section shall be an

88, 5;;, 58.

Effact of
sontonce of
penal
servitude.

authority having power to mitigate, remit, or commute sentences of
penal servitude, imprisonment or detention under subsection (2) of
section fifty-seven of this Act.

(9) In this section—

The expression ‘‘superior military authority’ means the Army
Council and any general or air officer or brigadier whom the
Army Council may appoint? for the purpose, or the officer
(whether military or air force) in chief command of any force
cmployed on active service out of the United Kingdom, and any
general officer or brigadier whom he may appoint for that
purpose;

The expression “comapetent military authority” mesns a superior
military suthority, or any general er other officer not below the
rank of field officer duly authorized by a superior military
asuthority. .

NoaTe

1. This section malkes permanent and extenda the provisions introduced by the
Army (Suspension of Sentence) Acts 1915 and 1016, and the Naval, Military and
Air Foree Scrvice Aot, 1919, a. 2 (3)—now repealed. It only applies to sentenoes of
penal servitude, imprisonment or detention; other sentonces ean be dealt with under
g 57. As to the prineiples and practice to be followed in dealing with centences
under this soction, see “Instrustions regarding Suspension and Review of Seatencos
awarded by Courts-Martial” on p. 793, e soq.

2 An N.C.O. sentencod by court-martial to penal servitude, imprisonment or
detention i3 ipse focte reduced to the ranks, and the suspension of hia sentence dnes
not caneel or suspend the reduction. There ia, however, no legul bar to & aoldier
receiving promotion of an appointment whilst under a suspended rontence,

3. An order for remission of sentence or committal to prison must be eigned by
the nfficer responsible for it; a minute of suspension may be signed by a atafl officer
“for" him, so long as it makea clear that the responzible officer himself considercd
the ease and arrived at the derision. :

4, Failure to reconsider s suspended sentence at the proper date bas no effect
upon the sentence; it can be subgemently teconsidered, and a further suspension
or & committal may then be ordered.

5. The soction deea not contemplate the partial remission of & sontence; the only
power of remfssion under asubs. () is to-temit the whole, Partial remvission must
be effocted (if at &ll) under a. 57.

#. When a soldier under suepended sentence is committed to prison, ete., the
sentence begits to run from the date of the order committing him, and not from
the date of Lis roception into prison, ete. '

7. The officers appointed to be superior military awthorities under the section
are notified from time to time in Army Ordera. (See A.0s. 121 of 1928, 103 und 197
of 19203

Penal Servitude

58, Where a sentence! of penal gervitude is passed by a court-
martial, the military conviet? shall, as soon ag practicable, be committed
to a penal servitude prison® {0 undergo his sentence according to law;!

Provided that where the sentence was passed for an offence com-
mitted on active service,® the competent military authority® may order
that any part of the sentence, not exceeding two years, ghall be served
in a military prison’ in accordance with rules made for the purpose
under this Act,® and in such case the provisions of this Act with respect
to penal servitude (except those relating to the treatment of a military
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convict on arrival at 'a penal servitude prison), shall, with respeet to
the part of the sentence to be so served, have effect as though for
references to a penal servitude prison bhere were substltuted references
to 8 military prison.

Norn

L. In the Army and Air Foree (Annual) Act, 1026, the sections of the Army Act
dealing with the exeeution of sentonces and the nature and locality of the penal estab-
lishmenta in whick those sentences are to be served (ss, 53-88% mnd 131-135) were
redrafted to give effect to the recommendstions of the Army Act Hevidon Com-
mittee, who had reported that the provisions, as they then stood, constituted a very
eonfusing piece of legislation, and had pivon rise to great diffeulties in practice. The
redraft did not effect any substantial alteration of the law, except that of the addition
of the proviso to this seetion which enablea a soldier sentenced to penal servituda
for an offence oommifted on active service to serve part of Lis sentence, pot exceeding
two years, in a military prison instead of in & pensl servitude prison.

2. Boe gonerally ae to a military conviet, .. 676-879. ¥or commencement
of term of pensl servitude, see & 68 (1), For general provisions as to the forme of
ordera of military authorities, soe 8. 172,

3. Penal servitude prison. For definition see 8. 68 {2} (g ).

4, When a person sentenced to penal servitude is dismissed or discharged from
His Majesty's service, he coasex to be subject to militery law, but the Army Act
appliea to him during the term of his sentence. Bee a. 158 (2.

4. On active service, For definition see 5, 186,

6. Compelent military guthority. See s. 6% (2} (h) and R.P. 126 ().

7. Military prisor. For definition seo 5, 68 (2 ().

8. Huler made for the purpose under thiz 4ef. Beow, 132 (2. The rules sre contained
in Rules for Military Dietention Barracks and Military Prisons, and Rules for Military
Prieons in the Field.

PART I
8s. 58, 59.

59. The penal servitude prison® to which a military convict is com- Elﬁm in
mitted shall be a penal servitude pr:aon in the United Kingdom, unless sentonco to

the conviet—

(o) was sentenced in India, Burma, or colony,? and belongs to a
class of persons with respect to whom the Becretary of State
by declaration laid before both Hoeuses of Parliament has
declared? that by remsons of climate, place of birth, place
of enlistment or otherwise, transfer to the United Kingdom
would not be beneficial; or

(b} was enlisted in & colony,® and belongs to u class of persons so
enlisted with respect to whom the Secretary of State has
arranged with the Governor of that colony that they may, if
eentenced to penal servitude, be transferred to or kept in
the colony and there undergo sentence,

in either of which cases he may undergo his sentence in India, Burma
or the colony, as the case may require.

Nutn

1. Penal servitude pricon. For definition see 5. 88 (2) (g ).

2, For definitions of Indisz, Burme and colomy, see s, 190 (213 (21AY and {234);
pea also &, 187 (2} as 1o the Channel Islands and Isle of Man: and sa to a mandated
territory, 5. 187A.

3. Under this section the Becretary of State made a declaration dated 12th August,
1926, declaring it not to be beneficial to any of the following classes to be transferred
to the United Kingdom when under sentence of penal servitude:—

(1) Dy reason of climate:—
Asiaties and Africans.
Other persons of colour.

B0195—18%

he served.
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PART 1 {2} By reason of place of birth~—
— Persons born out of the ITnited Kingdom and demiciled in any place not
ss. 59, 61. in the United Kingdom. .

(3} By reason of place of snlistment:— :
Porsons engaged for service in the Royal Malta Artillery, or in any Indian
or colonial corps.

Interim 60.—(1) Until transferred to a penal servitude prison! a military
custody of !

militaty son- conviet-—

vict before (a) if in the United Kingdom, or a Dominion, the law of which
penal servi- does not provide for the civil custody of tilitary convicts,
tude prison. : ar a foreign country,? shall be kept in military custody;

(b) if in India, Burma, or a Dominion, the law of which provides
for the civil custody of military convicts, or a colony,® may
be kept in military eustody or in civil eustody,® or partly in
one description of custody and partly in the other, and may,
by order of the competent military authority,! from time to
time be transferred from military custody to eivil eustody
and from civil custody to military custody as occasion may
require.

{2) A military conviet in India, or Burms, or a colony? may, whilst

in civil custody in any prison, he dealt with, in respect of hard labour
and otherwise, according to the rules of that prison.

Nore

1, Penal seriiiude prison. For definition see 8. 85 (2) (7).

2. For dcfinition of foreign country, sea 8. 190 (24); and for definitions of Indie,
Burmag, Dominion and colony, see a. 180 (21), {21A) and (23A). For the purpose
of the provisions of the Act relating to the exccution of sentences of penal servitude,
the Channel Tstands and Isle of Man arc deemed to bo colonies; 5. 187 (2). As te
& mandnted territory, see s. 187,

3. vl custody, For definition see 5. 88 (2) (o).

4, Competent military authority. Bee s. 68 (2) (A} and R.P. 126 (D).

Coramittal, 61,—(1) An order of the competent military authority® shall be
§§1‘;3;;“2m, s sufficient warrant for the committal? of a military convict to a penal
ﬁfm":;l:f”y servitude prison.?

i ' {2) An order of the competent military authority* shall be a sufficient
suthority for the transfer of the military convicet from military custody
to eivil custody® and from civil custody to military custody, and his
removal from plsce to place, and for his detention in civil ecustody,
and gencrally for dealing with such convict in such manner as may be
thought expedient until ke is tranaferred to a penal servitude prison.

(3) A military convict at any time either before or after his arrival
at a penal servitude prison, may, if his sentence iz remitted,® be relcagsed
by order of the competent military authority.”

(4) A military conviet may, during his conveyance from place to
place, or when on board ship or otherwise, be pubjected to such res-
traint as is necessary for his safe conduct and removal.  »

Nota

. Buba. (11, Competent military authorily. See n. 68 (2) (k) and R.P. 126 (F).
For form of order of nommitmont, see R.P., App. 1II, Forms A and B.

. Penul servituds prison. For definition see 8, 88 (2) (y ).

. Bubs. (2). Competent military authority. Sec. 8. B8 (2) (k) and R.P, 126 (H).
. For definition of eivil custody, sea . 68 (2) o).

£ B3 b
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&, It should be noted that under this section the i'elﬁaae of & military convict can TART I
only be erdered by a sompetent military puthority if his sentence is remitted by an —
authority haviog power to do so under a. 57. gs. 61-64.

7. Bube, (3. Competent military euthorily, See g, 63 (2) (h) and R.P, 126 (I),

62, After a military conviect has arrived at a penal servitude prison ""ffea.tl’.“m
to undergo his sentence, he shall be dealt with in the same manner Sonvivets
as an ordinary civil prisoner under sentence of penal servitude; and 1:"3‘11 parvi-
all enactments relating to a person sentenced to penal servitude by a e prison.
competent civil court shall, so far as circumstances admif, apply

accordingly.
Mot

Penal servitwde prizon.  For definition see s. 88 (2) {g).

I'mprisonment and Detention

63.—(1) Where a sentence of imprisonment is passed by a court- Effectof

martial, the mlhtary prisoner ghall undergo the term of his imprison- imprison-

ment - either in a military prison, or detention barreck, or in other g‘eﬂt or
s . O . etantion.

military custody, or in a civil prison, or partly in one way and partly

in another,

{2) Where a sentence of detention is passed by a court-martial or
a commgnding officer, the person on whom that sentence has been
passed shall underge the term of his detention either in a detention
barrack, or in military custody, or partly in one way and partly in
the other, but not in a prison.

Nore

Bea generally as to soldiers under sentence, KR, 080-680,

For gepernl pravisivne as to forms of orders of military authorities, see s, 172,
For commencement of term of impriscument or detention, sca 8. 68 (1). As to the
place in which sentonce ia to be served, see 8, 84.

For definitions of military prisoner, mililary prison, delention barrack, and ciwl
prigon, see 8, 68 (2) (b), fd ), fe), and (f), respectively.

When a peraon scntenced to imprisonment or detention fs dismissed or discharged
from His Mpjesty's serviee, he eeases to be subject to military law, but the Army Act
npplies to him during the term of his scntones.  Hee 8. 158 (2,

64.—(1) Bubject to the provisions of this section, a mlhtary prisoner Pl}:ui] in
or soldier under sentence of detention who was sentenced or is under- fetonce to
going his sentence in the United Kingdom shall not be removed to a beserved.
prisen or detention barrack elsewhere, unless he was enlisted in a
goleny? and belongs to a class of persons so enlisted with respect to
whom the Secretary of State has arranged with the Governor of that
colony that they may, if sentenced to imprisonment or detention,
be transferred to the colony and there undergo sentence, in which case
he may be removed to a prison or detention barrack in that colony.

(2) The competent military authority? may give directions for
delivery into military custedy of any military prisoner or soldier
undergoing detention, and the removal? of such prisoner or soldier,
whether with his corps or separately, to any place out of the United
Kingdom where the corps or any part thereof to which for the time
being he belongs is serving or under orders o serve.t
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PART I {(Subsections (3) and (34) repealed by A. and A.F. (4.) Act, 1035.]

8. 64,
shall—

{4} A military priscner or soldier under sentcnce of detention

(i) if he was sentenced in a Dominion, India or a colony?, undergo

his

sentetice either in that Dominion, India or that colony

{s& the case may be), or in the United Kingdom, or in such
other place as may be preseribeds®;

(ii) if he was sentenced in a foreign eountry®, undergo his sentence
either in that couniry, or in any other foreign country in
whieh the foree with which he is serving may be, or in the
United Kingdom, or in such other place as may be prescribed®;

Provided that—

(@) if the term of his sentence exceeds twelve months, he shall be
transferred as soon as practicable to a prison .or detention
barrack in the United Kingdom, unless—

M

(ii)

he belongs to a class of persens with respect to whom
tho Secretary of State by declaration laid before both
Houses of Parliament has declared?® that by reasons of
climate, place of birth, place of enlistment or otherwise,
transfer to the United Kingdom would niot be beneficial;
or

the court for special reasons otherwige orders; and any
order which may be made under this provision by the
court may be made by the confirming authority in
confirming the finding and sentence, and in the case of
any commutation or remission of scntence may be made
by the authority commuting or remitting the sentence;
and

(») a military prisoner or scldier undergoing detention in India,
or Burma or a colony shall not, for longer than is absolutely
necessaty, be detained in any civil prison other than a prison
in respect of which arrangements have been made by the
Secretary of State under this Act with the Governor-General
of India, the Governor of a Province in India, the Governor
of Burma, or the Governor of the colony.

Norn

1, For definition of cofony, ece 5. 160 (234}, Aa to the Channel Islands and Tsle
of Mun, see 8. 187 (21; as to a mandated tertitory, see s, 1874,

2, Competent military wuthority, See 3, B8 (2) (h) and R.P. 126 ().

3. Bee penerslly ag to romoval of soldiers under sentence, K. K. B1-TO3.

4. The object of this sub-seetion is to enable soldiers who are undergoing sentences
of imptisonment or detention to be removed in mustody for service abroad. Boldiera
gentenced for military offences (deaertion, for instance), may in many cgses be given a
fresh opportunity of recovering their characters by being at once romoved to a station
sbraad.  The section will prevent soldiers who are undergoing sentence for offences
committed in order to avoid embarketion for service from aechieving their object,
but it gives ho suthority to commit such offendere to & prison or detention barrack
on their arrival at n station abroad.

5. Por definition of forelgn country. see a, 190 (24),
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7. For definitiona of Domindon, Fadia, Burma, and colony, see =, 180 {23} (21) (21a)
and (234). For the purpese of the provisions of the Aet relating to the execution of
sontences of imprisonment and detention, the Channel Islands and Isla of Man are
deemed to be colonies; 8. 187 {2}, As to a mandated territory, eee s 1874,

8. Or in such other place as may be preseribed, See RP. 130

A soldier sentenced to imprisonment outside the United Kingdom
may be removed to a prison in the United Kingdom, or as prescribed
in R.P. 130 (A). A soldier sentenced to detention may be removed
from sny detention barrack to any other wherever situate, except
thet he cannot be removed from a detention barrack in the United
Kingdom to a detention barrack elsewhere save as provided in subs. (1).

PART I
5. b4,
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9. Under this section the Secretary of State made & deolaretion dated 12th Auguet, PART I
1828, daclaring it not to be beneficinl to any of the following classea to be transferred —_
to the United Kingdom when under sentence of imprisonment or detentioni— 85, 6d-06.

(1) By reasoa of climate:—
Agiaties and Africans.
Othoer peracns of aclour.

{2) By resson of plave of hirth:—
Persons bern out of the United Kingdom and demiciled in any place not in
the United Kingdom,

{2} By reason of place of enlintment:—
Persone engaged for service in the Rowal Malta Artillery, or in any Indian
or colonial corps.

65. A military prisoner or soldier undergoing detention may, until Interim
he reaches the prison or detention barrack in which he is to undergo g‘f‘lgfl}ym
his sentence, be kept in military custody or ir eivil custody, or partly Drlsonerr or
in one deacnptlon of custody and partly in the other, and may, by if’ld;;‘;mng
order of the competent military anothority,? from time to time be detention.
transferred from military custody to civil custody, and from eivil

custody to military custody as occasion may require.

Nore

1, For definiticn of ciril custody, see 8. 88 (2} fe )
2, Competent wilitary quthorily. Bee 8. 68 {2) (&) and R P, 124 (E).

66.—(1) An order! of the competent military suthority? shall be C"mm‘fm

a sufficient warrant for the committal of a military prisener to prison relesge, ate.,

or a detention barrack, or a soldier under sentence of detention to agil’;‘;;;m'
detention barrack. soldier
undergoing

(2) An order* of the competent military authority® shall be a sufficient detention.
authority for the transfer of a military priscner from prison to & deten-
tion barrack, or vice versa, or from one prison or detention harrack
to another prison or detention barrack, or for the fransfer of a soldier
undergoing detention from one detention barrack to another, or for
the delivery inte military custody of a military prisoner or a soldier
undergoing detention.

(3) A military prisoner or a scldier undergoing detention may at -
any time, if his sentence is remitted,! be released by order of the
competent military authority.’

(4) A military prisoner or a soldier undergoing detention may,
during his conveyance from place to place, or when on board ship
or otherwise, be subjected to such restrasint as is necessary for his
safe conduct and removal.

Nore

1. For forme of orders, see R.P. App. 111,

2, @ube, (1. Competent milftary authorify. Bee a. 88 {3) (&) and B.P. 126 {G).
3. Buba. (2, Competent militory anthority. See 2. B8 (2) (A) and R.P. 126 {H).
4

. It ahould be noted that under this section the release of & military prisener ot
soldier underpoing detention ean cuoly be ordered by competent rmilitery authority
{if the sentence is remitted by en avthority having power to do so under 8. &7.

5. Buba, (31, Compelent military authorily, Bee 8. 88 (2) (%) and R.P, 128 (T},
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67.—(1) A military prisoner while in 2 eivil prison shall be con-
fined, kept to hard labour, and otherwise dealt with in the same menher
as an ordinary prisoner under o like sentence of imprisonment.

{2) Where the hospital or place for reception of sick persons in a
prison or a detention barrack is detached from the prison or detention
barrack, a military prisoner or a soidier undergoing detention may
be detnined in that hospital or place, and conveyed to or from the
same as circumstances reguire.

{3} Wherens it is expedicent that a clear difference should be made
between the treatment of prisoners convicted of breaches of diseipline
and the treatment of prisoners convicted of offences of an immoral,
dishonest, shameful, or criminal character, or sentenced to be dis:
charged from the service with ignominy, a Seerctary of State shall
from time to time make rulest for the classification and treatment of
such prisoners.

Norn

1. Bee generally K.R. 680, 715; and Rules for Military Detention Barracks and
Military Prisons.

Commencemenl of Senlence and Inlerprefation of Provisions as fo '
Punishment

68.—(1) The term of penal servitude, imprisonment, or detention
1o whieh a person subject to military law is sentenced by a court-
martial, whether the sentence has been revised or not, and whether
the person is already undergoing scnience or not shall {save as other-
wise expressly provided in this Act)! be reckoned to commenee?
on the day on which the originsl sentence and procesdings were signed?
by the president of the courf-martial.

(2) For the purpuse of the provisions of this Act relating to penal
servitude, imprisonment and detention unless the context otherwise
requires and subject to the provisions of the next succeeding section,
and

(a) The expression “military conviet” means a person under sentence
of penal servitude passed by a court-martial;

() The expression “military prisoner” means a person under
sentence of imprisonment passed by & court-martial;

{e) The expression “eivil custody” means the custody of the police
or other lawful eivil authority authorized to retain in custody
¢ivil prisoners, and includes confinement in & civil prison;

(d) The expression “military prison” means & building or part of a
building set apart as such under this Act and ineludes (unless
the Secretary of State otherwise directs) an air fouce prizon;

(¢) The expression ‘“‘detention barrack’’ means a building or part
of & building set apart as such under this Act, and includes
{unless the Secretary of State otherwise dircets) an air foree
detention barrack;



ARMY ACT 495

{f} The expression ‘‘civil prison”” means any prison in the United
Kingdom in which offenders sentenced by a ecivil eourt fo
imprisonment c¢an for the time being be confined, and any
prigon in JIndia, Burma or a colony in which European
offenders so sentenced can for the time being be confined;

{g) Tha expression “penal servitude” means any prison or place
in which a person sentenced to penal servitude by a civil
court in the TUnited Kingdom can for the time being be con-
fined, either permanently or temporarily, and any prison
or place in India, Burma or a colony in which persons sen-
teneed to penal servitude by a eivil court in India, Burma or
the colony can for the time being be confined;

Provided that where there is no such prison or place in
8 colony the expression “penal servitude prison” shall, as
respects that colony, mean a civil prison;

(k) The expression “competent military authority” means in
relation to persons—
(i) in the United Kingdom, the Army Council, and
any preseribed officert;
(ii) in India, Burma, a Dominion or a colony any
prescribed officer?;

(iii) in a forcign country, the officer commanding the
foree to which the person under sentence belonged at the
time of his being sentence, and any preseribed officer?;

Provided that different officers may be so prescribed as
the compctent military authority for different purposes of
the said provisions, and provision may be made by rules of
procedure as to whether the competent military suthority,
in relation to any person under sentence, shall be the com-
petent military authority in the place where the sentence
was passed or the competent military authority in the place
where that persen may be.

Notn

1. Sauve as ofherwize expressly provided in this Act.  Bee 5. 574 with regard to suapen-
gion of asntences, .

2, Tnder this section a term of peoal servitude, imprisonment or detentlon under
gentence by court-martisl cannct be made to commenee ot the expiration of & previona
term of pennl sertitude, imprisonment or detention, but must commonco on the day
on which the sentence i3 signed by the president of the court.  If, therefore, the eourt
desire to inflict (e.g.) six months' additional imprisonment on a prisoner already in
prison undergoing six menths' imprisonment, of which three montha ere unexpired,
the eourt must award mine months, and rimilarly with respest to sentences of penal
sorvitude and detention., The period of imprisontment or detention must, however,
never exceed two consscutive years, whether under onc or more sentences; 8. 4%,
provise (18).

A term of penal servitude, imprisoument or detention awarded by way of com-
mutation must commence on the date of the original sentence even though such
genteneo was one of o different character; s, 57 (5},

3. It iz essential that the proceedings be dated as well as signed. When, however, a
president, aftor recording the finding and gentence {n his own handwriting, omitted
to cither sign or date the proccedings, it wae ruled that even after eonfirmation he
eould sign them and date his signature as of the true date of the dedisjon,

4, Preseribed officer, Bee ILP. 120,

PART
8. 08.
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4964 ARMY ACT
Application of certain Provisions of Act in a Dominion

684, The provisions of this Act relating to the execution of sentences
shall in relation to a Dominion!, the law of which provides for the
provisional detention by the authorities of the Dominion of military
convicts, military priseners or soldiers sentenced to detention, or for
the imprisonment, of military priscners in the prisong of the Dominion,
have effect subject to the following modifications:—

(1) the expression “civil eustody’ shall include custody of
the authorities of the Dominion, whether ecivil or not, and the
expression “military custody’’ shall not include the custody of
the military authorities of the Dominion;

{2) the reference in subsestion (1) of section sixty-three to a
civil prison shall be eonstrued as including a reference to any
prizon of the Dominion in which a military prisoner under this
Act can under the law of the Dominion lawfully be imprisoned;

{3) any provision which expressly or by implication confers
a power or imposes & duty on any person to order the committal
or transfer to civil custody of & military conviet, military prizsoner
or soldier sentenced to detention, or the release or transfer from
civil eustody of such a conviet, prisener or soldier, shall be con-
strued s also conferring s power or imposing a duty to take in
appropriate cases the pfoper asteps under the law of the Dominion
to secure committal or transfer to, or transfer or release from,
the custody of the authorities of the Dominion.

NoTe
1. Fer definition of Dominion, ses 5. 190 (23).
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MizcrrranEOUS
Articles of War and Rules of Procedure

69. It shall be lawful for His Majesty to make Articles of War
for the better government of officers and soldiers, and such Articles
shall be judicially taken notice of by all judges and in all courts what-
soever; Provided that no person shall, by such Articles of War, be
subjeet fo sufficr any punishment extending to life or limb, or to be
kept in penal servitude, except for erimes which are by this Act
expressly made linble to such punishment as aforesaid, or be subjeet,
with reference to any erimes made punishable by this Act, t0 be pun-
ished in any manner which does not aceord with the provisions of
this Act.

70.-—(1) Hubject to the provisions of this Act His Majesty may,
by rules! to be signified under the hands of a Secretary of State, from
time to time make, and when made repesl, alter, or add to, provisions
in respect of the following matters or any of them; that is to say,

{a) The assembly and procedure of courts of inguiry;

{b) The convening and consituting of courts-martial;

(c) The adjournement, disselution, and sittings of courts-martial;
(d} The procedure to be ohserved in trials by court-martial;

{¢) The confirmation and revision of the findings and sentences of
courts-martial, and enabling the authority having power
under section fifty-seven of this Act to commute sentences
te subatitute a valid sentence for an invalid sentenmce of a
court-martial;

{(f) The carrying into effect sentences of courts-martisl;

{g) The forms of orders to be made under the provisions of this
Act relating to courts-martial, penal servitude, imprison-
ment, or detention;

(h) Any matter in this Act directed to be preseribed;

() Any other matter or thing expcdient or necessary for the purpose
of carrying this Act into cxecution so far as relates to the
investigation, trial, and punishment of offences triable or
punishable by military law.

(2) Provided slways, that no such rules shall econtain anything
contrary to or inconsistent with the provisions of this Aef.

(3) All rules made in pursuance of this section shall be judicially
noticed.

(4) All rules made in pursuance of this section shall be laid before
Parliament as soon as practicable after they are made, if Parliament
be then sitting, and if Parliament be not then sitting, as soon as prac-
ticable after the beginning of the then next session of Parliamant.

{(3) The rulcs as to the procedure of courts of inquiry may provide
for evidence being taken on oath and may empower courts of inquiry
to administer oaths for that purpose.
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{8) The rules as to the investigation of a charge may provide for & PART I
written summeary of the evidence heing taken on oath, and may em- _—
power a commending officer or any officer, before whom he directs s8. 70-72.
such summary to be taken, to administer oaths for that purpose.

Norm

1. The “Rules of Procedure' made under this saction must not (see sube. (2)) con-
tain anything contrary te, or inconsistent with, sny provision of the Act itaclf, Con-
gaquently, if any rule is found to confiiet with some section of the Aet, the statutory
provimion must prevail,

Command

71.—(1) For the purpose of removing doubts' as to the powcrs Remoualof
of command vested or to be vested in officers and others belonging 21;1]111;;1;3 to
to His Majosty’s forees, it is hereby declared that His Mujesty may, command.
in such manner as to His Majesty may from time to time seem mect,
make regulations? as to the persons to be Invested as officers, or other-
wise, with command over His Majesty’s forces, or any part thercof, or
any person belonging therete, and as to the mode in which such com-
mand Ia to be exercised.

(2) Nothing in this scction shall be deemed to be in derogation of
any power otherwise vested in His Majesty.

NoTR

1. Thir eeetion removes all doubts sa to the power of His Majesty to regulate tha
comraand by officers of the regular forces over those foroes, of over any porlion of the
auxiliary forces, and the comtnand by offirers of any portion of the auxiliary forees
over any other porlion of those forees, or over any portion of the regular forces.

2. The regulations pre contained in K.R. 170-192.

Inguiry os o and Confession of Deserbion

72.—(1) When any soldicr has been absent without leave from lquicy by
his duty for a period of twenty-one days,' a ecourt of inquiry may :‘G‘i’;l": of
as soon ss practicable be assembled,? and inguire in the prescribed soldier.
mannerd on oath or solemn declaration (whieh such court is hereby
anthorised to administer) respeeting the fact of such absence, and the
deficiency* (if any) in the arms, amumunition, equipments, instruments,
regimental neccssaries, or clothing of the soldier, or in any public
property issued to him for his use or entrusted to his eare for military
purposcs, and if satisfied of the fact of such soldier having absented
himself without leave or other sufficient canse, the court shall declare?
gueh absence and the period thereof, and the said deficiency, if any, and
the commanding officer of the absent soldier shall enter in the regi-
mental books® a record of the declaration of such court.”

(2) If the absent soldier docs not afterwards surrender or Is not
apprehended, such record shall have the legal effect of a convicetion
by court-martial for desertion.

Kore

1. In saleulating the peried of 21 days, the day on which the soldiet became absent
and the day on which the court is assembled must he excluded from the reckoning.
1f the court sasembles a day too soon, the record of their doclaration is not admissible
in evidence.

2. In the event of a soldier being absent without leave for a period of 21 clenr days
(sre preceding pote), a court of inguiry must be assembled at onee, unless before
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such court of inquiry has heen assembled it hay come to the knowledee of the soldier’s
C.0. that tha soldier han been apprehonded or has surrendered.  In that case no court
of inquiry will be held, and the fact of his ehsence and the deffciancy {(if any). of his
clothing, ete,, must be preved by oral evidence at any subsequent court-martial
(H.R. 742). No court ef inquiry will be held in the cnse of abscondad recruitas,

3. Prescribed maonner, See R.P, 124 and 125,

4, Before deolaring any defisiency of arms, ete., the court will satiafy themselves
by evidence that the absentee was in possession of the miszing articles within a reason-
able period bofore the date of abeenting himeelf. They will record the valuea of the
unexpired wear of all articles of government property found to be deficient. (K.R
742

5. The declaration of the ¢ourt should contain—

The date and plaea from which the soldier absented himsolf; and

The date of the deficiency (if any) of clothing, ete., end the place whera
it oeeurted,

The procedute of such a court ia detafled in B.P. 125: under that rule and this
soction the witnesses will ba sworn, hut not the members of the court, As to the form
of declaration, see notes te R.F. 125,

8. In order to make the record admiseible in evidence it must be a record in the
regimental books of the unit to which the soldior belonged et the time, signed by
the C.0O. thereof (s. 163 (1) (g)). Ses generally as to such record, K.R., 1820.

7. The sctual proceedings of the court ere not admissible in evidence, They
ghould be destroyed as soon as recorded in the regimental bocks, See R.P. 125(E).

The record of the court’s finding will be admissible, notwithstending that the acldier
had alrcady surrendered or been spprehended, provided that such surrender or appre-
hensien had not come to the knowledege of his C.O.

When s soldier who has been “'struck off'' as s deserter, upon the finding of the
court, rejoing, the .0, i satisfied that the evidence does not justify a charge of
desertion, can legally ‘deal with the case as one of absence without leave: but as a
rule he should refer it tn superior authority.

As to joquiry into absence from duty of a man of the Territorial Army, when sub-
ject to military law, sce T.R.F. Act, e, 24 (4},

73.—(1) Where a soldicr signs & confession! that he has been guilty
of desortion or of freudulent enlistment, & competent military suthority
may, by the order dispensing with his trial by a court-msrtial, or by any
suhsequent order, award the same forfeitures? and the same deductions
frem pay*® (if any) as a courf-martial could award for the said offence,
or as are consequential upon ¢onviction by & eourt-martial for the said
offence, except such of them as may be mentioned in the order.

(2) If upon any such eonfession, evidence of the truth or falsehood
of such eonfession eannot then be conveniently obtained, the record
of such confession, countersigned by the commanding officer of the
woldier, shall be entered in the regimental books, and such seldier shall
continue to do duty in the corps in which he may then bhe serving, or
in any other corps to which he may be transferred, until he is discharged
or transferred to the reserve, or until legal proof can be obtained of the
truth or falsehood of suech confession.

(3) The competent military authority for the purposes of this seetion
means the Army Couneil, or any prescribed general officer or brigadier,*
or, in the ease of India,® the Commander-in-Chief of the forges in Indis,
or such officer ag he, with the approval of the Governor—denera.], may
appoint, and elsewhere outside the United Kingdom the general or other
officer commanding the forees, subject in the case of India, or elsewhere
outside the United Kingdom, to any directions given by the Army
Couneil.
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MNore

1. Before acocepting a confession of desertion or fraudulent enlistment signed by
8 soldier, care should be taken to macertain that he fully understands the nature and
ovonsaquences of hia aet. Sea K.R. $08-813,

2. If he has not completed 12 years’ service, {.s., the term of his original enlist-
ment, he will forfeit the whole of his prior service, and be liahle to serve for the original
term of hie enlistment, rackoned from the date of his trial being dispensed with; and
the forfeited service ean only be restored by the Army Couneil; s, 7% (proviso): see
aleo W.R. 248. A soldier serving on s re-engngement at the time of contessing will
forfelt all prior service rendered during the period of such re-engagement. Ses nofea
to sa. 79 and 54,

3. The deductiona from pay are regulated by p. 133 and the P.W.

4. Prescribed general officer or brigadisr: see R.P. 128 (1),

5, For definition of I'ndia, ses 8, 180 (21); and aa to the Isle of Man and Channel
Islands, see a. 187 (2).

Provest Marshal

PART I
sa. 73-75.

74.—(1) For the prompt repression of all offences which may be Provost

committed out of the United Kingdom, provost marshals* with assist-
ants may from time to time be appoinfed by the general order of the
general officer or brigadier eommanding a body of forces.

{2) A provost marshal or his assistants may at any time arrost
and detain for trial persons subject to military law committing offences,
and may also carry into execution any punishments to be inflicted in
pursuance of a court-martisl, but shall not infliet any punishment of
his or their own authority:

Provided that a provost marshal and his assistants shall, as respects
any soldier in his or their eustody and undergoing field punishment,
have the same powers a8 the governor of a military prison.?

Nartg

1. Bee generclly as to provest marshal, Ch. IV, para. 40,

2. The gdvernor of @ military prison, The powers of such a guvernor are presceribed
by the rules mado under a. 132.

‘Restitution of Stolen Property

4r .

75.—(1) Where a person has been convicted by court-martial Powerasto

of having stolen, embezzled, received, knowing it to be stolen, er

restitution of
stelen

otherwise unlawfully obtained, any property,! and the property or property.

any part thereof is found in the possession? of the offender, the au.
thority confirming the finding and sentence of such eourt-martial, or
the Army Council, may order the property so found to be restored
to the person appearing to be the lawful owner thereof.

{2) A like order may be made with respect to any property found in
the possession of such offender, which appears to the confirming
authority or the Army Council to have been obtained by the con-
version or exchange of any of the property stolen, emhezzled, received,
or unlawfully obtained. :

(3) Moreover, where it appears to the confirming authority or the
Army Council from the evidence given before the court-martial, that
any part of the property stolen, embezzled, reccived, or unlawfully
obtained was sold to or pawned with any person without any guilty
knowledge on the part of the person purchasing or taking in pawn the
property, the authority or the Army Council may, on the application
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of that person, and on the restitution of the said property to the owner
thereof, order that out of the money (if any) found in the possession. of
the offender, & sum mnot exceeding the amount of the proceeds of the
guid sale or pawning shall be paid to the said person purchasing or
taking in pawn.

{4) An order under this section shall not bar the right® of any person,
other than the offender, or any onc claiming through him, to recover
any property or money delivercd or paid in pursuance of an order under
this section from the person to whom the same is so delivered or paid.f

MNoti

1, The word "property™ should be ronstrued in a wide sense as including, eg.,
money; of. 8. 18 (4}, and see Larceny Act, 1916, s. 406,

9, Found in the posseesion, This im not limited to property found “‘upoen” the
offender: if he occupies = house, property found in it is prima facie in his "‘possession."

5. The atealing or embezzlement of property does not alter the ownership, and
thersfore prima focie the person from whom property has been stolen or embezzled
js the lawful owner of it. .

4. An order upon this section cannot be made by the court; but the court should
roport to the proper authotity any circumastances which appear to justify the making
of an order.

If the cfender ja sentenced by the sourt to be placed under stoppages in respect
of the property stolen or unlawiully obtained, allowance must be made in enforcing
such sloppages for money found upon him and appropriated in restitution; ees K.R.
653. .
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PART II Cffences ag to Enlistment
P;1.1t98-99. 98. If 8 person without due anthority—
' on
unln.\@"f;l (1) Publishes or causes to be published notices or advertisements
rectuiting. for the purpose of procuring reeruits for the regular forces, or
in relation to recruits for such forces; or
{2) Opens or keeps any house, place of rendezvous, or office as con- -
nected with the reeruiting of such forces; or
{3) Receives any person under any such advertisement as aforesaid;
or
(4) Direetly or indireetly interferes with the recruiting service of such
forces, .
he shall be liable on summary conviction! to a fine not exceeding
twenty pounds.
Nore
1. On summary conviciion, f.e, on conviction befors a court of summary jurs-
diction in the manner provided by the Summary Jurisdistion Acts, Ses e, 180 (34)
and (35) and sa. 166 to 160,
Reﬂir?“-gl 99.—(1) If n person knowingly makes a false answer to any question
Poialae contained in the attestation paper, which has been put to him by or
unswers. by dircetion of the justiee! before whom he appears for the purpose of

being attested, he shall be liable on summary conviction? to be impri-
soned with or without hard labour for any period not exceeding three
months, :

(2} If a person guilty of an offence under this section has been
attested as a soldier of the regular forces, he shall be liable, at the
diseretion of the competent military authority,? to be proceeded againgt
hefore & court of summary jurisdietion, or to be tricd by court-martial
for the offence.*

Note

1, "Justice" inrludes persons lawfully ezerelsing authority under a. 94,
2. On summary ¢ondiction. See note to 5. 98,



ARMY ACT B17

8. Compeleni military aulohrily. Sean, 101, and B.P. 128,

4. The affect of the saction is that, if the offender has become subject to the Act, he
ean be prosecuted either before & court-martial or before & court of summary juris-
dietion; but if he has not becoma so subject, then only before the latter.

The offender may be tried and puuished in any place where he may for the time
being happan to be (g, 169 aa to courta-martial, and B, 168 as to civil eourte of sum-
wmary jurisdietion), as well a9 iv the place where the offence was committed, that
is to eay, where he mada the falsa answer.

A court of summary jurisdiction cannot entertain a charge of false snewer on
altestation when the answer was made more than eix monthy hefore the timae when
proceedings are commenced. Bea Summary Jurisdietion Act, 1848, e. 11,

Under 8 Edw. VIL, o. B, 8, 2, & person who uses, or gives for use, on enlistment a
false statement as to character or previous enployment is liable on SUMMATY COO-
viction to a fine net exceeding twenty pounds,

Bes K.R. 370 {ili) for discharge procedurs.

Miscellaneous as to Enlistment

PART 1
58, 99, 10

100.—(1) Where a person after his attestation on his enlistmeqt:;’zgif:g;g

or the making of his declaration on re-engagement, has received pay and enlist.
as g soldier of the regular forces during three months, he shall be ment or re-

deemed to have been duly attested and enlisted or duly re-engaged, e

s the case may be, and shall not be entitled to claim his discharge
on the ground .of any error or illegality in his enlistment, attestation,
or re-engagement, or on any other ground whatscever, save ag au-
thorised by this Act, and, if within the said three months such person
claimg his discharge, any such error or illegality or other ground shall
not, until such person is diacharged in pursuance of his elaim, affeet his
position a3 & soldier in His Majesty’s service, or invalidate any pro-
ceedings, act, or thing taken or done prior to such discharge.

(2) Where a person is in pay as a soldier of the repular forces, such
person shall be deemed for all the purposes of this Act to be a soldier
of the regular forces, with this qualification, that he may at any time
claim his discharge, buf until ke so claims and is discharged in pur-
suance of that claim, he shall be subjeet to this Aot as a soldier of the
regular forces legally enlisted and duly sttested under this Aet.?

(3) Where a person claims his discharge on the ground that he
has not been attested or re-engaged, or not duly attested or re-engaged,
his commanding officer shall forthwith forward such claim to the com-
petent military authority,? who shall as soon as practicable submit it
to the Army Council, and if the claim appears well grounded the
claimant shall be discharged with all convenient speed.

Nore

1. The effzot of this eection is that if a person receivea pay as a soldier of the regular
forces without having been duly attested and enlisted, or without having been duly
re-gngaged (ad the case may be), he may bo treated for all purposes as subject to military
law uatil he is formally discharged. It thue prevents a man who has actually served
from suddenly repudiating his liability to the rules of the sorviee, and thus evading
putishment when charged with or sentenced for an offence.

If there was no attestation and enlistment {¢r no re-cngagement), he may claim
Hjs discharge at any time.

If there was en attestation and enlistment (or a re-engagement), but only an irregu-
lar or jllegal one, he may similarly claim his diacharge at any time until he haa received

ngagement.
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PART II pay “during three months,” After that date lis attestation and enlistment {or re-
engageinent) is presumed conclumvely to be regular and valid.

s8. 100, 101, 2. Competent. mutitary authority. See 8. 101, emd R.FP. 128,

Definition 101.—(1) Any act, authorised or required by this part of this Act

forpuposes 44 be done by, to, or before the competent military autherity, may be

of competent  done by, to, or before the Army Couneil, or any officer preseribed? in that

e behalf.
and regerve. {2) For the purposes of this part of this Act the cxpression “regerve”

menns the first clasa of the army rescrve force.?

Nore

1. Prescribed, Ree R.P, 128,
2. The expression "army reserve force’’ means the army reserve under the Reservea
Forces Act, 1882 (45 and 48 Vict., ¢. 48), 5. 28: see Ch, XI, parn. 17 &f seq.
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Psrr IV. PART I¥
5. 122,

GENERAL FROVISIONS

Supplementul Provisions as fo Courls-martiol.

122,—(1) His Majesty may, subjcet fo the provisions of this Ast, Rﬁffl .
by any warrant or warrents' under His Sign Manual, in such form reqw”‘:d for

as His Majesty may from time to time direct, from time to time— convening
and eonfirm-

(@) Conveng or authorize any quslified officer to convene a general ing general
court-martial for the trisl under this Act of any person f;::f_ffal_
gubject to military law; and

() Give a general authority to any qualified officer to convene
general courts-martial for the trial, under this Aet, of such
persons subject to military law as may for the time being be
under or within the territorial limits of his command; and

(¢) Empower any qualified officer to delegnte to any officer under
his command, not below the degree of feld officer, a general
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PART IV authority to eonvene general courts-martial for the trial, under
s _1_22 thia Act, of such persons subject to military law as are for the

time being under or within the territorial limits of his com-,
mand; and

(d) Reserve for confirmation by His Majesty, or empower any
gualified officer to confirm, the findings and sentences of
general courts-martial; and .

{e} Empower any officer for the time being authorized to confirm
the findings and sentences of general courts-martiel to rescrve
for confirmation findings or wsentences of general courts-
mertial, or to delegate a power of confirming such findings or
sentences to any officer under his command not below the
degree of field officer; and

(f) Revoke any warrant for the time being in force, or any part
of any warrant leaving the remainder in full force.

Provided that where it appears to His Majesty that, in any place.
out of the United Kingdom, where no field offieer is for the time heing
in command, hardship would be inflicted on persons aceused of offences
by reason of there being no means of sgpeedily trying such persons for
offences, a warrant under this section may empower an officer to
delegate to an officer not below the degree of eaptain any suthority
and power authorized under this scetion to be delegated to a field
officer.

(2) The eame officer may or may not be appointed convening and
confirming officer.

(3) The power of convening general courts-martial, and of con-
firming the findings and sentences of general courts-martial, or either
of such powers, may be granted subject to such restrictions, reserva-
tions, exceptions, and conditions as to His Majesty may seemn meet,
and when delegated by any officer empowered in that behalf may,
subject to the provisions of any warrant granting him such power,
be delegated subjeet to such restrictions, reservations, exceptions, and
coriditions as to such officer may seem fit.

{(4) Warrants under this section may be addressed to officers by
hame or by designation of their offices, or partly in one way and partly
in the other, and any warrant may or may not, according to the terms
of guch warrant and the mode in which the same is addressed, be limited
to an officer named, or be extended to & person for the time being
performing the duties of the office named, or be extended to the
suceessors in command of an officgr.

(5) Any warrant of His Majesty issued in pursuanee of this section
shall be of the same force ss if the provisions thereof were enacted
by this Act.

(6) “Qualified officer” for the purposes of this Act, in go far as it
relates to convening or confirming the findings and sentences of gencral
courts-martisl, means any officer not helow the rank of a field officer
commanding for the time being any body of the regular forces either,
within or without His Majesty’s dominions; it also includes the Gov-
crnor-Greneral of Indis, the Governor of Burma and a Governor of
any colony on whom the command of any part of His Majesty’s forces
may be conferred by His Majesty;® it also includes, in the case of a
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PAI_{E‘ IV body of His Majesty’s military forces when gerving out of the United
ss. 122, 123, Kingdom, the officer not below the rank of field officer or corresponding

Autharity
of officer
empowered
to convone
general
COuTtA-
martial
required for
eonvening
ing district
and confirm-
COurts-
murtial,

rank commanding that body of the command within which they are
serving, whether such officer is an officer of the navy, army, or air foree.

Nom

1. See Ch.'V, parss. 3-0 and BY-03,

Tor forms of court-martial warrante, age pp. TSR-TE3.

When a warrant has been issued and its contents communieated to the addrossea,
he can act upon it hefora it actually reachea him,

3. Undor this sub-saction s governor of a colony can by watrant be authorieed
to convene, and confirm the findings and sentences of, general courts-martial, if he has
had conferred upen him the command of any of His Majesty's forces. For tha present
the issue of general court-martisl warrants has been restristed to governors of colonies
in which thers are no regular troops. )

A governor to whom a general court-martial warrant is issued may convene and
confirm general eourts-martial within the territorinl limits of the colony for the trial
of offences committed against the Army Aet by persons eubject to that Act, For
instance, if a foree is raised in the colony under the Army Aet, any offerice committed
sgainst that Act by a member of such force while within the torritorial limita of the
colony may be tried by a court-martinl-—the court being convened and the proceedings
sonfirmed under authority of the warrant issued to the govermor. ©Or, again, when
a force raised in the colony under a colonial enactmaent is serving for the time being
solaly under the Army Act, and ne! under the colonial tment, offences inat
the Army Act may be dealt with by court-martial within the colony under the general
court-martial warrant issued to tha governor,

The governor cannst convene or confirm g acurt-rmartial held outside the territorial
lirnits of the coleny; but where troopa who are subject to the Army Aot are embarked
in ships (not being ships commissioned by His Majeety) at ports in a colony whers
thera ars no Tegular troops for convenyanea to a seat of war, the governer of that
solony, if in possession of & general court-martial warrant, may issue a warrant, on
AF., A5, to the officer commanding treops on board any euck ship, if not below the
yank of captain, empowering him to convene and sonfirm distriet courts-martial held
for the trial of & person undar hie command who ia subject to the Army Act. The
warrant thus given {A.F., A.5) should be granted for the period of the vayage only,
and will besome inoperative as goon as the treops reeeh the port of disembarkation
when they come under the command of an officer of the regular forcea having power
to convene and confirm general courts-martial.

When the foree is returning to the colony an officer of the regular forees having power
to convena general tourts-martial (usually the genaral officer commanding at the port
of embarkation? will give to the officer commanding troops on bosrd a ship (net being
a ship commiesioned by His Majesty), if he is not below the rank of captain, a warrant
on A.F., A.5 for use during the voysge to the colony. This latter warrant will lapae
a6 goon &4 the troops disembark in the colony.

123.—(1) Any officer or person guthorised to convene general
courts-martial may—

{a) Convene a district court-martial for the trial under this Aet
of any porson under his command who is subjeet to military
law; and

(¥) Empower any person under his command not below the ra.:_lk
of captain! to convene a distriet court-martial? for the trial
under this Act of any person under the command of such
tast-mentioned officer who is subject to military law;? and

80195—19
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{¢) Confirm the finding and eentence of any distriet court-martial,
or empower any officer whom he has power to authorise to
convene district court-martial to confirm® the {inding and
sentence of any district court-martial ® :

. v
(2) The same officer may or may not be appointed convening and
confirming officer under this section. :

(3) The power of convening, and of confirming the findings and
sentences of, district courts-martial, or cither of such powers, may be
granted under this seetion, subjeet to such restrictions, reservations,
exceptions, and conditions as to the officer granting such power may
seem meet.!

{4) Any authority under this section for convening distriet courts-
martial may be addressed to an officer by name or by designation
of his office, or partly in one way and partly in the other, and may,
or may not, according to the terms thereof and the mode in which
the same is addressed, be limited to an officer named, or be extended.-
o a person holding for the time being or performing the duties of the
office, or be extended to the successers in command of such officer?

Note

1. General officora commanding-in-chief may delegate the power of convening and
confirming district conrts-martial to the following officersi—

Goneral officers commanding divisions, including Territorial Army divisional
commanders;

General or other officers not below the rank of lisutenant-colonel, commanding
brigades of the regular forees, and coaet defence commanders.

The power may nlao be delegated, in case of necessity, to othor officers not below the
rank of lieutenant-nclonel, provided that they hold an sxecutive sommand. (K.I.
B814A) '

For forma of warranta, see pp. T88-TH3.

2. In granting n delegated warrant on A F. A.5, it should be clearly shown that during
the absence of the officer to whom such warrant is issued, the powera therein conferred
may be exercised by the officer on whom the command devolves, if he iz net under
the rank of lieutenant-colonel. But if such officer ia the commanding officer of the
perebn to be tried, or an officer who has investigated the case, he cannot (exespt) on
board ahip or in such epecial cases as may be determined by the Army Council}
sfterwarda got as convening officer in the same case, but must refer it to a puperior
authority: I% R. 817.

3. A warrant to coovens and eonfirm distriet courts-martial is given to svery O.C,
the troops on board a transpert or troop freight ship, not below the rank of captain.
The wertant is operative for the period of the vovage only; K. R. 1081,

4, A commanding officer who hss investigated a ease in his capacity 18 commanding
officer cannot subsequently act as confirming officer in any court-martial proceedinga
arising out of the snme matter, axcept where he bas suthority to convene a court-
martial under K.R. 817 (b). Bee K.R. 660, and note 2 abeve.

124. Any person tried by a court-martial shail be entitled, on
demand, at any tire in the caze of a general court-martial within
seven years,! and in the case of any other court-martial within three
vears,! after the confirmation of the finding and sentence of the court
or after hiz aequittal, to obtain from the officer or person having the
custody of procéedings of such court a copy thereof, incldding the
proceedings with respect to the revision and confirmation thereof,
upon payment for the same at the prescribed rate,® not exeeeding two-
pence for every folio of seventy-two words, and for the purposes of
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this seetion the proceedings of eourts-martial shall be preserved in the PART IV
prescribed manner:? o8 12: ' 126

Provided that, when any person tried by court-martial dies within
the above-mentioned periods of seven or three years, his next of kin
shall, within a period of twelve months after his death, have the same
right to obtain a copy of the proceedings,

Nore

1. Coutts-martial proceedings will be kept for the pericd of time mentioned in this
section and in R.P. 08, and the officer ur pereon having the custody of them will give
vopies in-accordance with thia section and R.P. 99; sce K.R. 670.

2. Preseribed vate. Bes R.P. 89, If an application is made for a eopy of patt only
of the proceedings, it should be ecomplied with,

3. Prescribed -monner. See R.P. 08,

125.—(1} Every person required to give evidence before a court- Su:lnmpning
martia]l may be summoned or ordered to attend in the prescribed g;‘m&f,:;gjggﬁ
manner.! At vourts-

niartisl.

{2) Every person attending in pursuance of such summons or order
a8 a witness before any court-martial shall, during his necessary
sttendance in or on such court, and in geing to and returning from the
same, have the same privilege from arrest® as be would have if he were
a witness before a superior court of eivil jurisdietion.

(3) For the purposes of thie and the next succeeding scction, the
expression “a court-martial” shall be deemed to include an officer
taking a written sunumary of evidence? in nccordance with rules of
procedure made under this Aet; and references to the president or
members of a court-martial shall be construed as ineluding references
to such officer.

Nore

1. Prescribed manner. Ses R.P. 4 (H), ¥8. For form of summons, see B.P. App. I[
B THL,

2. Privilege from arrest. This privilege ia from arrest on civil process while going
to the place of trial, attending there, and returning home. There 18 no privilege from
arrest on any criminal procesa. The remedy for an improper arrest is to apply to
the court on whose process the arrest took place, or to apply for & Aobeas corpus.

3, Civilian witnesses eun be required to attend at the taking of s summary of
evidenes; hut see RLP. 4 (G,

126.—(1) Where any person who is not subject to military law Misconduct
cominits eny of the following offences; that is to say, o ‘f:‘o‘ulrlg““
murtial.
{a) On being duly summoned as a witness before a ecurt-martiall

and after payment or tender of the reasonable expenses of
his attendance, mskes default in attendingy® or

{4} Being in attendance as a witnesyl—
(i) Refuses to take an oath legally required by a court-
martial to be taken; or

(ii) Refuscs to produce any document in his power or eontrol
legally required by a court-martial to be produced by
him; or

80195—194
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{iii) Refuses to answer any question to which a court-martial
may legally require an answer,

the president of the court-martial may eertify® the offemce of. such
person under his hand to any court of law* in the part of His Majesty's
dominions where the offence is commitied which has power to' punish
witnesses if guilty of like offences in that court, and that ecurt may
thereupon inquire into such alleged offence, and after examination
of any witnesses that may be produced agsinst or for the person go.
accused, and after hearing any statement that may be offered in
defence, if it seem just, punish such witness in like manner as if he had
committed such offence in & proceeding in that court, '

{(2) Where & person not subjeot to military law when examined on
osth or solemn declaration before a court-martial! wilfully gives false
evidence, he shall be liable on indictment or information to be con-
vieted of and punished for the offence of perjury,® or the offence by what-’
ever name oalled in the part of His Majesty’s dominions in which the
offence is tried which, if committed in England, would be perjury.

(3) Where a person not subject to military Iaw is guilty of any
contempt towards a court-martial! by wsing insulting or threatening
language, or by eausing any interruption or disturbance in its pro-
ceedings, or by printing observations or using words caleulated to
influenice the members of or witnesses before such eourt, or to bring
such court into disrepute, the president of the court-martial may
certify? the offence of such person, under his hard, to any court of
law* in the part of His Majesty’s dominions where the offence is com-~
mitted which has power to commit for contempt, and that court
may thereupon inquire into such alleged offence, and after.hearing
any witnesses that may be produced against or on behalf of the person
so accused, and after hearing any statement that may be offered in
defence, punish or take steps for the punishment of such person in
like manner as if he had been guilty of contempt of that court.

(4) If in the case of & court-martial held in & Dominicn® & person
not subject to military law is guilty of any such conduct s is men-
tioned in this section, the steps, if any, to be taken to secure his punish-
ment shall be such steps as may be competent for the purpose under
the law of the Dominion.

Note

1. Bube. (3) of a. 125 mnkes the provisions of . 126 applicable as regards civilian
witnesses at the taking of a written summary of evidones, -

2 A pivilian witness, if abroad, cannot be compelied to attend a court-martial in
the United Kingdom, nor if in the United Kingdowm can he be compelled to attend a
conrt-martial abroad.

3. The certificata of the president need not be in any partioular form, but should be
ardldressed to the court to which the certificate is to be sent, and should state the name,
address, and dedeription of the person who has committed the offence, and the offenca
which he has committed, It will usually be desirable to make o formal spplication to
the court to aet upon the certificate.

4. The chject of this subsection ia to enable courts-martizl to obtein the' punishment
of civilinne guilty of contempt of court. Usually exclusion from the court will be the
best mode of dealing with the case, core being taken not to use any ONUCCESIATY
force. 1f it is requisite to apply to a court, tha application should be made in Eng-
land or Nerthern Ireland to the High Court of Justioe or the County Court, and in
Seotland ta the Court of Sessicn or the Sheriff Court.

&. The affence of perjury. Bee the Perjury Act, 1911 (1 & 2 Geo. V. c. 8).

8. For definition of Dominion, see 8. 190 (23).
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127. A court-martial under this Act shall not, as respects the conduet FART IV

of its proceedings, or the reeeption or rejection of evidence, or as
respeets any other matter or thing whatsoever, be subject to any Ae

1, 88 127-129,

ourt-

law, or ordinance of any legislature? or authority whatsosver other ;i

than the Parliament of the United Kingdom.

Norm

poverned by
English law
only.

1. A acldier, wherever he goes, catries with him the wilitary law of his country,

that is to say, the Army Act. .

% This section, however, applies cnly to courte-martial held directly uoder thia
Act. A colonial legislature, when epplying the Aet to ite colouial military foree,

oould modify the provisions of the section.

128. The rules of evidence to be adopted in proceedings before Ruleaof

evidence to

courts-martial shall be the same as those which are followed in civil ¥ the waree
courts in England, snd no person shall be required to answer any seincivil

question or to produce any document which he ecould not be requir

to answer or produce in similar proceedings before a civil court.

" Norm
Ap to evidence generally, see Ch, VI, and R.P. 7386,

ed wouris,

129. The following provisions shall have effect with respeet to the Pusition o

coumacl at

conduct of counsel! when appearing on behalf of the prosecution or .

defence at courts-martial in pursuance of rules under this Aet:—

wirtial,

{1} Any conduct of a counsel which would be liable to censure,
or a contempt of court, if it took place before His Majesty’s
High Court of Justice in England, shall likewise be deemed
Liable to censure, or a contempt of court, in the case of &
cowrt-martial; and the rules laid down for the practice of
courts-martial and the guidance of counsel shail be binding
on counsel appearing before such courts-martial, and any
wilful disobedience of such rules shali be professional mig-
conduect, and, if persevered in, be deemed & contempt of

court.

(2) Where a counsel is guilty of conduct liable to censure or a con-
tempt of court, such offence shall be deemed to be an offence
within the meaning of section one hundred and twenty-six of
this Act, and the president of the court-martial mey certifly
the same to a court of law accordingly; and the court of law
to which the same is certified shall deal with such offenco in
the same ranner 48 if It had besn committed in a proceeding

hefore that court.

(3) A court-martial may, by order under the hand of the president
cause a counsel to be removed? from the court who is guilty
of such an offence as may, in the opinion of the court-martial,
require his removal from court, but in every such case the
president shall certify the offence committed to & court of
law in manner provided by the abovementioned scetion.

If in the case of a eourt-martia]l held in a Dominion® a
counsel contravenes any rule made under this Aot with res-
pect to the conduet of ¢ounsel at courts-martial, the steps,
if any, to be taken to secure his punishment ghall be such
steps a8 may be competent for the purpose under the law of

the Dominion.
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Norte

ss 129, 130, 1. Seo ss to counsel, R.P. 83 to 93.

Provision in
case of insane
POTBONA.

[]
2, Tha removal of 8 counsel from the court could only be justified under very
grave ciroumatanoes,

3. For definition of Dominion, see 5, 190 [:4:50 '

130.—(1) Where it appears on the trial by court-martial of g person
charged with an offence that sueh person is by reason of insanity! unfit
to take his trial, the court shall find specially that fact; and such person
shall be kept in custody in the preseribed manner® until the directions
of His Majesty thereon are known, or until any earlier time at which
such person is fit to take his trial.

(2) Where, on the trial by court-martial of a person charged with
an offence, it appears that suck person did the act or made the omission
witk which he is charged, but that he was insane at the time when he
did or made the same, the cowrt shall find specially that the accused
was guilty of the act or omission charged but was insanc at the time
he did the act or made the omission,? and such person shall be kept in
custody in the prescribed manner? until the directions of His Majesty
thereon are known. .

" (8) In either of the above cases His Majesty may give orders for the
safc eustody of such person during his pleasure, in such place and in
such manner at His Majesty thinks fit,

(4} A finding under this section shall be subject to confirmation in
like manner as any other finding.

(5) If a person imprisoned or undergoing detention by virtue of this
Act* becomes insane, then, without prejudice to any other provision
for dealing with such insane person, a Secretary of State in any case,
and in the case of a person confined in India, the Governor-General
of India, or the Governor of any Province in which the person is con-
fined and, in the ease of a person confined in Burma, the Governor of
Burma, amd in the case of a person confined in a colony the Governor
of that colony, may, upon a certificate of such insanity by two qualified
medieal practitioners, order the removal of such person to a mental
hospital or ather proper place for the recaption of insane persons in the
United Kingdom, India, Burma, or the colony, according as the person
is confined in the United Kingdom,* India, Burms, or the colony, there
to remain for the unexpired term of his imprisonment or detcntion,
and, npon Buch person being certified in the like manner to be again of
sound mind, may order his removal to any prison or detention barrack
in which he might have been confined if he hed not become insane, there
to undergo the remainder of such punishment.

Nore

1. As to ineanity in eonneotion with responsibility for erime; sea Ch, YII,'para, &.

2, Preseribed manner. Sse R.P. 57 {C) and note. A

3. Where a court-martial find that en accussd person did the act {or made the
omizsion) which ferma the subject of the charge or charges hut wae insane gt the time
when he did or made the same, such finding does not amount to a eonvietion, but
menns that on the facts proved the court would have found him guilty of the offence
{offences} had it not been established to their eatisfaction that the aseused at the time
waz 0ot vesponsible for Lis metions, and could not, therefere, have actod with a
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felonfous or malicious mind {(Felsiead v. Her. L.R. [1814] A.C. 534, If such & finding
is recorded in & case where a soldier ia charged with desertion—

{i) no prior service ia forfeited under ss. 79 or 84; and
(ii} no pay is forfeited in respect of the period during which the soldjer im in nu.atad}
awaiting trial, or for the actual period of absence.
4. Imprizonment or undergoing delenlion by virtue of thin Act, Thie refers only to
pereons under sentence, end not to parsons in custody awaiting trial.
8. This sub-section does not apply to persona undergoing imprisnonment or detention
in England. The removal of such persons to criminal lunstic asylums ix the province
of the Home Secretary; see the Criminal Lunatics Act, 1884 {47 & 438 Viot. 0. 64).

(Feneral Provisigns as lo Prisone and Detention Barracks

PART IV
88, 130-13;

131.—(1} The governor of every prison in the United Xingdom Duty of

shall receive and confine, until discharged or delivered over in due
course of law—

{a)z2all prisoners! sent to such prison in pursuance of this Aet, and
(b) every person delivered into his custody as a deserter or absentee

governor of

prison to

recaive
prisouers,
doserters sod
ahaentess
without

without leave! by any person conveying him under legal au- lsave.

thority on production of the warrant of & court of summary
jurisdiction on which such deserter or absentee without leave
has been taken or commifted, or of some order from a See-
retary of State, which order shall continue in force until the
deserter or absentee without leave has arrived at his destin-
ation,

{2) Every such governor shall a.]so receive into his custody for a
period not exceeding seven days any soldier in military custody upon
delivery to him of a written order purporting to be signed by the com-
manding officer of such soldier.?

(3) The provisions of this section with respect to the governor of a
prison in the United Kingdom shall apply to a person having charge of
any police stution or other place in which prisoners may legally be
confined.

Norm

1. See as. 58-68 as to exeoution of sentences of pena!l servitude and imprisonment,
and as to deserters or absentees without leave, ace 5. 154,

2, The objeot of this is to provids for the safe keeping during a halt on the line of
march of soldiers in military custody. For form of order, see R.P., App. III, Form Q.
A scldier in s military capsoity canact, whether under one or more warrants, be
legally sonfined in a prison, polics station, ete., for any period in cxcesa of seven days
under the provieions of thia subsecticn.

132,—(1) It shall be lawful for a Seccretary of State, and in India Establish-

for the Governor-General, and in Burmea for the Governor to sef apart

ment and
ragulation of

any building or part of a building under the control of the Seerctary military

of Statc or Governor-General or Governor as a military prison or de-
tention bharrack.!

{2) Tt shall be Inwful for a Secretary of State, and in Indis for the
Governor-General, and in Burma for the Governor from time to time
make, alter and repeal rules®—

{a) for the government, management, and regulation of military

prisons and detention barracks; and

(&) for the appointment and removal and powers of inspectors,

visitors, governor, and officers thereof; and

priacns and
detention
barracks
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PARE Iv {e) for the labour of military or other prisoners and soldiers under-
ss. 132, 133 going detention therein, and for enabling such prisoners or
i soldiers to earn, by special industry and goed conduet? a re-

mission of portion of their sentenee; and
¥

{d) for the safe custody of such prisoners or soldiers and the msin-
tenance of dizcipline among them, and the punishment by
personal eorrection, restraint or otherwise of offences com-
mitted by such prisoners or soldiers;

Provided that—

(i) such rules shall not suthorize corperal punishment to be
inflicted for any offence, nor render the imprisonment
or detention more severe than it is under the law in force
for the time being in any public prison in England subject
to the Prison Act, 1877; and

{ii) ali the regulations made under the Prison Act, 18082 as to
the duties of gaoclers and medieal officers and all regulations
contained in the Coroners Act, 1887, as to the duties of
coroners with respeet to inquests in prisons and detention

. barracks, shall be contained in such rules, so far as the samo
. can be made applicable, )

The Beeretary of State, the Governor-Gencral and the Governor
of Burma shall by rules under this subseetion make special provision
as to the treatment of military conviets under sentence for an offence
committed on active service who, in pursuance of the provisions of
this Aet, are required to serve part of their sentences in a military
prison. :

(3) Rules under this section may apply to military prisons and
detentien barracks any enactments of the Prison Act, 1865, imposing
punishments on any persons not prisoners. _

{4) All ruleg made by a Secretary of State in pursuanee of this soetion
shall be Inid before Parliament as soon as practicable after they are
made.

Notm

1. For definitiona of military prison and detention barracks, sea 5. 68 (2) {d) and (e).

2. The ordere for the interior management of military prisous and detenticn barracks
ste laid down in K.R. 715, ef seq., end Rules for Military Detention Barracks and
Militery Prisons,

3. Regulations made under the Prison Act, 1883, &c. Bee Local Prison Rules, 57-113;
Eules for Convict Prisona, 1899, 167-175; and 5. 3 of the Corongrs Aot, 1887,

Provisions ss 133.—(1) In any country in which operations againgt the ememy
gi;’“oﬂ;t:ﬁ are being conducted,? the powers of a Secretary of State under the last
detention foregoing section with respect to military prisons and detention bar-
mffg"’ “  racks shall be exercisable by the officer commanding-in-chief in the
service, field, and shall include a power of declaring any place to be a military
prison or a detention barrack, and the limitations contained in that
section on the power of making rules as to the punishment of prisoners
and soldiers undergoing detention and as to the severity of imprisoniment

and detention shall not apply; Provided that nothing in this section,
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or in any rules made thereunder, shall authorize flogging or other PART IN
corporal .punighment to be inflicted for any offence. .. lg 13

“(2) The powers conferred by this section shall continue to he
exercisable after the cessation of operations so long as the forces in
the country in question are on active service.”

Notn

2. This prohibition will apply to nsative persomnel if subject oniy to the Army
Act; but the local lnw under which they are recruitod may make native formations
liable $o corporal punishment. -

134.—(1) On all occoasions of death by viclence or att®nded with Inquests on
suspiciolis eireumstances, in any military prison or detention barrack ﬂm"'l'l"t};z;,“
in India or Burma, an inquest shall be held to make inquiry into the prisns and
cause of death. : ?:;r‘;:g‘l“‘.f'in
(2} The commanding officer shall cause notice to be given to the e

nearest magistrate duly authorized to hold inguests, and such ma-
gistrate shall hold an inquest into the eause of any such death, in the
manner and with the powers provided in the ease of similar inquiries
held under the Iaw for the time being in force in India or Burma for
regnlating criminal procedure.

(8) Where there is no such magistrate available, the commanding
officer convene & eourt of inquest which shall bo convened and shall
hold the inguest in such manner as may be preseribed.}

Nora

1. Az moy be presomibed. Bes R.P. 127,

135, A Becretary of State may from time to time make arrangements Arrange-
with the Governor-General of India, the Governor of any Provinee in fents ai':otn.;
India, the Governor of Burma or the Governor of a colony for the in Indis,
reception in any prison in India, Burma or that eclony of prisoners cBO‘i;‘r?}‘,‘_“‘
under this Act and of deserters or absentecs without leave from Hia
Majesty’s service, on payment of such sums &8 may be provided by
the arrangement, and the governor of any prison to which any such
arrangement relates shall be under the same obligation! as the governor
of a prison in the United Kingdom to receive and detain such prisoners
deserters and absentees without leave, and the provisions of sestion
one hundred and thirty-one of this Act shall apply aceordingly with
this modification, that the reference to orders from a Secretary of Btate
shall be construed as including orders from the Governor-Gemeral of
India, the Governor of the Province, the Governor of Burms, or the
Governor of the colony as the case may be.

N.o‘m
1. Seme obligation. Seea. 131.

136.-—(1) The pay of an officer or soldier of the regular forces shall Authorized
be paid without any deduction other that the deductions authorized Soiugtiens
by this or any other Act or by any Royal Warrant for the time being, mede from
or by any law for the time being in foree in India or Burma, being in the ™
case of India a law of the Indian legislature,

30195—20
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(2! Notwithstanding anything in any law in force as aforesaid in
India or Burma! no part of the pay of an officer or soldier of the regular
forces shail be attached by direction of a court in satisfaction of any
decree or order enforceable against him: .

Provided that nothing in this sub-section affects any attachment
order made by a court in Indis or Burma in respect of any Nability
incurred before the end of the year nineteen hundred and thirty-eight.

- NoTe

1, This sub-sertion, which was added by the A, & AF. (A) Act, 1938, prevents
tha attachment, under the Code of Civil Proecedure, of any part of the pay of officera
gerving in [ndin or Burma in satisfaction of civil debts incurred by them,



PART IV

8. 137,
Penal atop-
pages from
ordinary pay
of officers.

546 ARMY ACT

137. The following pensl deductions! may be made from the ordinary
pay? due to an officer of the regular forees:— o

(13 All ordinary pay? due to an officer who absents himself without
leave® or overstays the period for which leave of absencé has
heen granted him, unless & satisfactory explanation heg been
given through the commanding officer of such officer, and
has been approved by the Army Council; :

{2) The sum required to make good such compensation for any
expenses, loss, damage, or destruction occasioned byt the
commission of any offence as may be awarded by the court-
martial by whom he is convicted of such eoffence;

{8) The sum required to make good the pay of any officer or soldier
. which he has unlawfully refained or unlawfully refused to
pay; *

{(4) The sum required to make good any loss, damage, or destruction
of publie, regimental or garrison property’, or property be-
longing to the Navy, Army and Air Foree Institutes which,
after due investigation, appears to the Army Council, or in
the casc of officers serving in Ihdia® the Governor-General, er,
in the case of officers sorving in Burma®, the Governor, to have
been occasioned byt any wrongful act or negligence on the
part of the officer: Provided that where deductions have been
go made from the pay of an officer serving in India or Burma
the case shall, if be so require, be reported to the Secretary
of State for India, or, as the case may be, for Burma, whe may
make such order thereon as he thinks fit.®

Note

1, 'This section statcs the pensl deductions that mey be made from ths ordinary
pay of an officer, and by implication cxeludes other peral deduections, but it does
not prohibit deductions not penal, as for inatance, in respect to rations. As to
atopprges from pay, &e., to meet publie claims, or regimental debts or claims, see
PW. 9 and 23,

2 Ordinary pey.—The term “ordinary pay’ means the rate of pay with incroases,
if uny, for length of service, to which an officer in receipt of full pay ia entitled by
reason of his runk or appointment. (It ineludes the 25 per cent addition granted
in certnin cireumstances under Article 505 (b}, Pay Warrant, 1026, to tetired officera
recailod to service, and in the case of such an officer who elocts to draw a rate of pay
equivalent to service retired pay plus 25 per cont under Article 508 (g ). the whole
rate including the 25 per cent addition is ordinary pay).

Additional remuneration such ss command pay, corps pay, engineer pay, and
the various forms of additional pay, though covered by the term “pay' in s. 136,
does not fall within the meaning of the term “ordinary pay.”

.

5. AN ordinery pay due to gn officer who absents Wimeelf withowl lease. Thie
menns ull ordinary pay for the period of abscnee without leave. If pay has not
been drawn during a period of abseneo without leave, such pay is forfeitable under
para. (1): if pay has been drawn during u period of absence without leave, the isrue
conatitutes an overissue due to an error a3 to facts, and the smount is recoverzble
as u public ciaim woder the terma of the Pay Waorrant.

4, Qccasioned by. In arder to put an officer under stoppiges by way of penal
deduetion, under either para. {2} or para. (43, it is not sufficient to show metely that
the loss, cte., was facilitated ot made possible by his act or neglect. It is necessary
to show that the loss wae “ocesaioned by' in the sense of being the natural resuli
of the conduct of the officer.
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5. The words "“of public, regimental or garrison property” qualify “loss” and
“damage"” as woll as “destruction.”

Furniture, ete,, hired by the military authorities for militaty use may be treated
a8 “public” or “regimental” property gro fem.

5. The efiect of the worde “or in the case of officers serving in India,” etc., and
the proviso to this paragraph, is that in India the Governor General will decida
whether or not any particular loes or damnge was vecasionod by en officer’s wrongful
act or negligence, but the officer will have a right of appeal to the Secrotary of State
for India. Similarly, in the case of offiects gerving in Burma, the Covernar will
decide, but the officer will have a right of appeal to the Secretary of Htate for Burma.

PART IV
s 137,
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138. The following penal deductionst may be made from the ordinary PART I
pay?! due to a soldier of the regular forces:— TSS
s, 138,
{1)* All ordinary pay? for every day of absencet either on desertion® Penal stop-

or without leave? or as a prisoner of war?, and for every pogos lrom
day of penal servitude or imprisonment® awarded by a eivil O oidiorn
court or court-martial, or, if he is on board one of His Majesty’s

ships, by the commanding officer of that ship, for every day

of detention® or field punishment® awarded by a court-martial

or by his commanding officer, and for every day whilst he is

in custody on & charge for an offence of which he is afterwards
convicted by a civil court or court-martial, or on a charge

of absenee without leave for which he is afterwards awarded
detention or field punishment by his commanding officer;

(2) All ordinary pay® for every day on which he is in hospital on
account of sickness certified by the proper medieal officer
sttending on him at the hospital to have been caused by an
offence'® under this Act committed by him;

{3) The sum required to make good such eompensation® for any
expenses, logs,”* damage, or destruction oceasioned by ¥ the
commission of any offence as may be awarded by ihe court-
martial by whom he is convieted of such offence or by the
authority dealing summarily with a charge under section
forty-seven of this Act, or if he iz on board of that ship, or
where he has confessed the offence and his trial is dispensed
with by order under section seventy-three of this Aet as may
be awarded by that order or by any other order of a competent
military authority under that seetion;'*

{(4) The sum required to make good such compensation’® for any
expenses caused by him, or for any loss of or damage or
destruction done by him to any arms, ammunition, equipment,
clothing, instruments, or regimental necessaries or military
decoration, or to any building or property'’, as may be
awarded by his commanding officer,® or by the authority
dealing summarily with = charge under section forty-seven
of this Act, or, in case he requires to be tried by a court-
martial,?® by that court-martial, or if he is on board one of
Hiz Majesty’s ships, by the commanding officer of that
ship¥,;

(4a) The share he is required to contribute as belonging to a unit
towards compensation for barrack damage which after due
investigation, to be held in the manner provided in the King’s
Regulations, appears to have heen oceasioned hy the wilful
act or negligence of & person or persons who cannot be iden-
tified, belonging to the unit, during the period while such unit
wag in occupation.

For the purpases of this paragraph, the expression “harrack

damage’” means damage to or loss or destruction of any
premises in which soldiers are quartered or billeted, or any
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appurtences, fixtures, furniture or effects therein or apper-
taining thereto, and the expression “unit’ includes any part
of & unit; :

(5) Where a soldier at the time of his enlistment belonged to any
part of the auxilisry forces, the sum required to make good
any compensation for which at the time of his enlistment he
was under stoppage of pay a8 a member of the auxiliary
forces, and any sum which he is lisble to pay by reason of
his quitting the esid part of the auxiliary forees upon hia
enlistment;

{6) Where a soldier’s Liquor ration is stopped by his commanding
officer on beard any ship, whether commissioned by His
Majesty or not, the sum equivalent to such ration, whether
previously drawn by the soldier or not, not exceedmg one
penny a day for twenty-eight days:

(7) The pum required to pay any fine swarded by & court-martial -
or his commanding officer, or any fine, penalty, damages,
compensstion, or coste which a civil court before which he.
has been charged with an offence hag ordered him to pay;2 and

(8) The sum requircd to pay any sum ordered by the Army Council,
or any officer deputed by them for the purpose, to be paid as .
mentioned in this Act® for the maintenance of his wife or
¢hild, or of any bastard child, or towards the cost of any relief
given by way of loan to his wife or child;

Provided that—

(a) the total amount of deductions from the ordinary pay due to
soldier in respeet of the sums required to pay any compen-
saticn, fine, or sum awarded or ordered to be paid a8 aloressid
ghall not exceed such sum as will leave to the soldicr, aftor
paying for his messing and washing, less than one penny a
day;® and

{b) a person shall not be subjected in respect of any compensation,
fine, or sum awarded or ordered to be paid as aforesaid to
any deductions greater than is sufficient to make good the
expenses, loss, damage, or destruction for which such com-
pensation is awarded, or to pay the said sum;¥ and

(c) where a soldier who is sentenced or ordered in respect of an
offence on active service to forfeit all ordinary pay is liable
to any other penal deduetions from pay, the sentence or order
shell apply enly to so much of his ordinary pay as remains
after those cther deductions have been made.

Note

1. Note 1 to 8. 137 applies to this section glso,

2, Ordinery pay.—The term "ordinary pay" means the rate of pay with inecregses,

if mny, after specified periods, to which n soldier during his colour service is entitled
by reason of his rank, appointment, trade group ur trade glassification,



ARMY ACT B548A

Additional remuneration auch as proficlency pay, long serviee and good condust
pay, and the various forms of additional pay, though covered by the term “pay”
it 5. 138, doeg noet fall within the meaning of tho term “ordinary pay.”

3. The Pay Warrant makes provision ss to the cages in whicsh pay is to be forfeited
under this para. (P.W. 879-885; gee also Ch. IV, para. 34), and no discretion is glven
to the commanding officer whether or not to enforce wholly or partially the forfeiture.

4. Boction 140 (2} lays down six hours ae the minimum pericd of absence that
will count a3 a day of absenoe unless two conditions are fulfilled, first, that the absentes
waa prevented from fulfilling & military duty, and second, that the duty wae thrown
npon soms othor person.
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Six elear houra musi therefore elapse, and they must ba reckonad eonsecutively.

The period of absence must be reckoned as from the time the ahsence commenced.

If the period daee not amount to six hours or upwards ne pay is forfeited, exeept
when the absence prevents the abeentee from fulfilling some military duty which was
thereby threwn on some other person, in which case the shsentee would forfeit a
day's pay no matter how short his abeence might he.

If the sbsencs emounts to six hours but not to twenty-four, one day's pay is for«
feitad whether the absence falle wholly on one natural day (reckoned from midnight
to midnight} or partly on one natural day and partly on another.

If tha period of gbsence exceeds twenty-four hours the number of days’ pay for-
feited will ba the period in hours divided by twenty-four, and fraction over being
counted as an additional day.

For instance, if a soldier nbsented himsel from 9 p.m. on the 2nd Oetober and
returned st 2.45 s.m,. on the 3rd Getober he would forfeit no pay 28 hia absence did
not amount to siz hours or upwards, but if he was bound to go on guard ot perform
gome other military duty and in conseguence of his ahsence some other soldier had
to xo on guard or perform that duty then be would forfeit one day's pay.

Again, if s soldier absents himeelf at 10 p.m. on the 2od October and remains absent
unti} ¢ p.m. on tha 3rd October, he would forfeit one day’s pay, and if he remained
absent until 2 a.m. oo the 10th Cctober ha would forfeit eight days’ pay, for in the
latter case he would ke 172 hours absent, or seven full days of twenty-four houre
ennh, and an additional period of foura hours for which one day’s pay would be for-
feited, making eight days' pay in all

In all cases the soldier must be found guilty of the absence, either by & court-martial
or by hia commanding officer {gee B.P. 129}, before forfeitura of puy for such absence
can be enforced.

5. Under a. 3 {1} the competent military authority can order that the scldier
ghall forfeit his pay for every doy in oustody on a charge of desertion or fraudulent
list t when he £ his guilt and hia trial is dispensed with.

8. Upon a charge of desertion or absence without leave, n finding that the acoused
did the act charged but was insane at the time when he did the same, does not amount
to a conviction (as it negatives “‘intention’) and no forfeiture of pay results. See
also nota 4 to 8. 79 and note 3 to 8. 130,

7. Alsence as e prisoner of war, however, does not cause a forfeiture of pay, unless

a court of inquiry decide that the soldier wae tuken prisoner through neglect or mis-.

eonduet on his own part: and at most only the balanca of pay unissued at the date of
rejoining is forfeitod; P.W. B85,

8. Aa to the reckoning of & day’s imprisonment or detention, see 8. 140 {2).

@, Under art. BY9 (b} of the Pay Warrant a soldier does not forfeit pay while under
sentence of field punishment except for daya upon which he is #r cusfody, unless ha
has been ordered to forfeit pay under 5. 44 (6) or 46 (2) {d) in addilion to the sentenca
of field punishment.

10. Thias deduction is only suthorized whers the sickness is caused by an offence of
which & soldier has been found guilty and therefore does not extend to sickness caused
by immortality or intemperance, when there iz no conviction (either by a court-
martial or under the award of a commanding officer) for an offence by which the
sickness was caused. The medical officer must attend the investigation of the offenca,
whether befere the court-martial or the commanding officer, and give evidenes in
substantistion of the facts contained in his certificate. The certificate alone ia not
pufficient. See K.R. 570, 57). The Pay Warrant provides that where the deduotion
is anthorized under this paragraph the pay i in every case to ba forfeited; (P.W.
879 (d)).

11, As to the stetement of the ground for cémpensnt.ian in the charge, sesa B.P. 13
(F} and note, and App. 1, note aa to the use of forms of chargea (23}, p. 701.

12, The words "lose’ and "expenses” would oover loss of weges and dootor’s ax-
penes inourred by a eivilian. But militery tribunala should not, as a rule, ba used
as & means for enforcing civil claima. It must be remembered, where there is any
doubt s to the merits, that the soldier is bound by the vourt's dercision if adverss to
him, whilat the civilian is not bound if it is in the soldier’s favour,

13. As to the meaning of “cocasioned by'* see note 4 to s, 137,

14. Dispensed with by order. As thimix limited to an order under s. T3, a command-
ing officer who of his own authority abstajns from eending an nceused soldier for trial
must dismisy the charge (see v, 46 (1), R.P. 4 (4) and note), and therefore eannot jn

PART. T
5. 138.
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the technical sense exerclea any power under this paragraph of ordering any dadustion
from the ecldier's pay.

15, Under paras. (3) and (4) & soldiar in not ljable for the ordinary expenses of his
proseoution, capture, or conveyance, or indirect loasea of a similar kind. Nor would
a soldier be liable under them for damage to = military policeman’s clothes because
the policetnan fell down and damagod them while in pursuit of the soldier when em-
deavouring to escaps. But where a soldier refused to march, being shle to do so,
and % cab had to be hired for his conveyance, he was held linble for the expensa thuu
ineurrad by his contumaey.

. 16, For the purposes of trial, the amount of compensetion will be estimated a\é
cllows:— :
Where an erticle which has an official valus has been lost or rendered unservice-
abla, & witnees is requiread who would prove the present value of the article
upon a basis of its age and by reference to the regulations for fixing the
vglue of the article at that age. Thia valus would be included in the par-

ticulars of the charge.

When the article bas no official value expert evidence 1s Tequired to prove the
approximate valus, which will be included in the particulars.

When an article has hesn dameaged but not rendered unserviceabls, expert evidence
is required to prove the pecuniary smount of the du.maga. which will be
either the cost of repairing it, if it oan be repaired, or the loss of value caused
by tha act of the accused if it cannot be repaired, or the cost of repeir plus
any ultimate losa of value due to the mot of the woeused.

Bimilar principles will be obeetved if the casea in disposed of summarily.

17. Coused By, This has the same meaning as the expression '*
Hee note 4 to 8. 137. -

18. Buildinge or properly, The buildings or propkrty need not be publie buildings
of property; the words includa the buildings or property of officers, ecldiers or civilians,
whether there is any claim agaiost the public or not. Thus a commanding officer
may order & man o pay damsages for eareless damage to dentures supplied to him at
the public expense, for a broken window, or other elight darmage dong by him; a case
of sericus damage is, of coutse, not one which & commanding officer should diepose of.

19, Where s soldier has been convicted by court-martial for an offence, his command-
ing cfficer cannot subsequently sward compensation for damage ceused through that
oﬁenoa. .

), Reguires to be iried by o courl-martio]l Seon 48 (8 -

21, Thie paragraph will enable an officer to pay a fine imposed on a soldier 'by "
civil oourt, and deduct it from his pay, and thus prevent the acldier from being im-
prisonsd for pon-payment of the fina, A court-martiol or & commanding officer can-
not sward s fing for any military offence except drunkenness. Bee s. 44 (n), and
note 16 thereto., As to recovery of damages, compensation or costa awarded sgainst
& soldier by a civil court, see K. 572 {c}

22, HBee g, 145, under whioh the Army Council of the officer deputed by them for
the purpose can order this dedustion, either in acocordance with the order of court or
otherwise,

23, Compulsory llotments, sompulsory stoppages under 8. 145 (2) and voluntary
allotments in favour of a parent (or grandparent if no parent ie alive) or of & wife or
children for whom marriage sllowance is not in issue, teke precedence of all Gther
deduetions, but the smount thereof may ba reduced, if the soldier's pecount showa
a debtor balance, to a surm not exceeding 50 per cent of the rates laid down in Article
RBR6, Pay Warrant, 1926 (aee Append.ix VYV, Pay Wamraant). Subject t¢ the foregeing,
if & soldier is aubjected to a deduction in respect of one matter up to the full amount
allowed by thiz proviso, any deduction subsequently imposed caonot begin to be
enforeed ill the whole sum in respect of which the first deduction was imposed is
satisfied. If a soldier under deductions not up to the full amount allowed by thia
previse is subjected to a further dedustion or deductions, which taken altogether
would excesd that amount, the latter deductions must abste in order of pricrity. sa
that in no vase may tha soldier have legs then the panny a day. Ses, however, Army
Council's instructions to art. 890 of the Pay Warrant laying down that, exc-ept in
special cases, the issue of oash msy be a sum not exceeding sixpence a day in the
eage of British soldiers, or fourpence a day (or the equivalent in lecal eurrenay) in
the ease of Maltese and non-European soldicrs, In the case of a married man to
whom marriage sllowanos is in issue direct to himeelf and not to his family this mini-
mum ossh payment may be ineressad by an amount equal to 50 per vent of the appro-
priate compuleory allotment,

oecasioned b'y_."
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24, The nourt will nocessarily take carte to find ps accurately as possible the amount
for whick dedurtions are to be mada from a acldier's pay, but as in some cases they
will be uneble te ascertain the amount sccurately, and in others may be mistaken,
care will have to be taken in anforcing their sentence not to contravene this proviao.
The sentence of the court will not justify sny deduction which excesds the mctual
loss. ’

PART I
8. 138.
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If m soldier is sentenced to stoppages for losing by negleet articles of his clothing PART IV
or eguipment, and these mrticles are afterwrrds found and in serviceable condition, —
he has “made gooed' the loss. Where two aoldiers were convicted of having jointly gs. 138-140
injured public property, each waa held to ba rightly eentenced to make good the =
whole amount of the injury sustained; and in the event of one scldier dying, or other-
wize ceasing to be amenable to the saward, the whole wmount might legally be levied
upon the other. Whers, however, both remained mmenable, the stoppages would
be properly divided between them in egual proporticns,

The prinsiple is that stoppages are intended not for punishment, but to compeneate
for loss sustained,

o5, As to the power to order ferfeitura of pay for olfences commitied on active
gervice, see an. 44 {083 and 48 (2) (d). The offect of the proviso is that any forfeiture
orderad under those provisions will enly take effect on the balance of the poldier’s
pay which remains after providing for any other penal dedustions to which he may
be linble at the timo,  See also K. R. 560 (o) {v) and 561.

139, Any deduction of pay suthorized by this Aet may be remitted How deduc-
in such manner and by such aunthority as may be from time to time E,‘;]yntt,; il
provided by Royal Warrant, and subject to the provisions of any such mitted.
warrant may he remitted by the Army Couneil.

140.—(1) Any sum suthorized by this Act to be deducted from the Supplemen-
ordinary pay! of an officer or soldier may, without prejudice to any 32&‘3,’”3;:{’52“
other mode of recovering the same, be deducted from the ordinary g‘r“r'l‘;fl;’;‘;m
pay or from any sums due’a to such officer or soldicr, in such manner, psy.
and when deducted or recovered may he appropriated in such manner,
as may be from time to time directed by any regulation or order of the

Army Council.

(2) Any such regulation or order may from time to time deeclare what'
shall be deemed for the purposes of the provisions of this Act relating
to deductions from pay fo constitute a day of absence or a day of
imprisonment or detention,? so, however, that—

fa) no person shall be treated as absent, imprisoned or detained,
for the purposes aforesaid, unless the absenece, imprisonment or
detention has lasted six hours or upwards, except where the
absence prevented the absentee from fulfilling any military
duty which was thereby thrown on seme other person;

fb} a pericd of mhsence, imprisonment or detention which com-
mences before and ends after midnight may be reckoned as a
day;

{e} the number of daye shall be reckoned as from the time when the
absence, imprisonment, or detention commences; and

fd) no period of less than twenty-four hours shall be reckoned as
. more than one day.

{3) In cases of doubt as to the proper issue of pay or the proper
deduction from pay due to any officer or soldier, the pay may be
withheld until His Majesty’s order respecting it has been signified
through a Sccretary of Btate, which order shall be final.
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PART IV ’ Nora

1, Ordinary pay.—For definition see notes 2 to sa. 137 and 138.

1a. Bums due, Thia will allow the armount to be dedusted from = gratuity, prize-
monay, or other auma esrred by but not paid to sn officer or soldier. It would not
include money lodged in & fund of whatever description.

88, IE- 142,

2. Day of ab L TR t or detention. See P'W. and note 4 to a. 138
.
l’trohibitioﬂ 141. Every assignment! of, and every charge on, and every agree-
e ment to assign or charge, any deferred pay, or military reward payable

military pay.  to any officer or soldier of any of His Majesty’s forces, or any pension,”

‘pensions, &40.  gllowance, or relief payable to any such officer or soldier, or his wife,
widow, child, or other dependant, or to any person in respect of any
military service, shall, except so far as the same is inade in pursuance of
a Royal Warrant? for the benefit of the family of the person entitled
thereto, or ag may be authorized by any Act® for the time heing in
foree, be void.

Nomn

1. At common law an assiznment of “pay' ia void, independently of express
etatutory provision. The common law else regarded ae insaliennble mny allowsnces,
such me half-pay, in which part of the consideration was the recipient’s liability to
serve the Crown again, On the other hand, pensions awarded entirely as consideration
for paat servicea wera alienable: Crewe v. Frice (1880), L.IR., 22 Q.B.I>. 420. The
present, section removed this distinetion, and made pensions alao inaliensble except
ae therein mentioned.

2. In purauance of o Royal Warrant, Bee P.W. 10088, 1009, under which part
of & pension may in some cased be paid to the Poor Law authorities.

Tesorve pay cannot be stopped for the maintenance of a reservist’'s wife or family
or for settlement of a civil debt, as oo provision existe in the Pay Werrant for auch
& atoppage to be made. o

3. Authorized by any Act, By the Bsnkruptcy Act, 1914, 8, 51 (1), if an officer
becomea bankrupt, the trustes is to receive for distribution amongst the creditom
po much of the officer’s pay as the court, with the consent of the chief officer of the
department eoneerned, may direet.

Befora making an order the court will eommunicate with the chief officer as to
the amount, time and manner of poyment to the trustee, and will obtain hia written
conaent to the terms of such payment.

By 8. 51 (23 {3) of the same Act, the court can, without the consent of the chief
offlcer, deal with half-pay, retired pay, pensions, ate.; gee In re Ward L.E, [1597].
1 Q.B. 266.

Punishment 142.—(1} Where any regulations made by the Army Council or the
of falseeath  Gymmissioners of His Majesty's Treasury, with respeet to the payment
and persong- . e p . .

tion, of any military reward, pension, or allowance, or any sum payable in
respect of military service, or with respect to the payment of money or
delivery of property in the possession of the military authorities, or
with respect to the grant of any telief, benefit, or advantage in con-
nection with military service, provide for proving, whether on oath or by
statutory declaration, the identity of the recipient or any other matter
in counection with such payment, delivery or grant, such oath may be
administered and declaration taken by the persons specified in the
reguiations, and any person who in such cath or declaration wilfully
makes any false statement shall be liable to the punishment of perjury.

(2) Any person who falsely represents himseli to any military,
naval, air foree, or eivil authority to belong to, or to be a particular
man in, or who has been in, the regular reserve of auxiliary forces shall
be deemed to be guilty of personation.
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{3) Any person who is guilty of an offence under the Falze Persona-
tion Act, 1874, in relation to any military pay, reward, pension, or
allowance, or to any sum payable in respeet of military service, or to
any money or property in the possession of the military authorities,
or-to any relief, benefit, or advantage granted in connection with
military service, or is guilty of personation under this section, shall be
liable, on summary conviction, to imprisonment, with or without hard
labour, for a term not exceeding three months, or to a fine not exceeding
twenty-five pounds.

{4) Provided that nothing in this section shall prevent any person
from being proceeded against and punished under any other enactment
or at common law in respect of any offence, so that he be not punished
twice for the same offence, -

Nore

If & man personates another with intent to obtain any money of praperty be is
guilty of an ofience under the False Peracnation Act, 1874, and, if convicted on
indictment, is linble to penal servitude for life. ' In a very serious case a man might
be indicted under that Act; in less acricua cases it will be better to prosecute under
this section. R

Persons guilty of obtaining pay or pensions by fraudulent meana can also be proceeded
against, either by indictment or swmmarily, under the Pension and Yeomanry Pay
Act, 1834, 5. 3. i

- Personation of the holder of a certificale of eervice or distharze may slso be
punished under the Seamen's and Soldiers' False Characters Act, 1908.
Under this saction & man who falsely represents himseli to eny authority te belong

to part of Hia Majeaty’s forces, or to ke a particular man in, or who has been in,
eny of His Majesty's forees, may be punished, although he does not do it with intent

to obtain any money. But it will not be desirable to institute & prosecution in such -

cages, unless the man has, in fect, obtained some advantage, or hes put the authoritiss
to expense and inconvenience. Care must bs taken not to prosecute s mun for
what may be mere idle talk or bravado, without any puilty intention.

In this, 23 in every other case of an offence punishsble by & court of summary
juriadietion, » pereon whe aids and shets the ofence is, in England, equally punishable
with the prinsipal offender, Conweequently, if A peracnates B, a reserve man, snd
thereby obtains B's pay, and hands the pay over to B or B's wifes, B or B’ wife is
punishable as aiding and abetting the offence of pereonation by A.

A reperviet who commita any offence under subs. (2) or (3} in the presence of an
officer may, at the discretion of the officer, be ordered into either military juriadiction:
Reserve Foroes Act, 1882, 8. 8 (3).

Exemptions of Officers and Soldiers

PART IV
ss, 142, 143,

143.—(1) All officers and soldiers of the regular forces® on duty or on Evemptions

the march; and

Their horses and baggage; and

All prigoners under military escort; and

All carriages and horses belonging to Hie Majesty or employed in
his military service, when conveying any such persons as above
in this section mentioned, or baggage or stores, or refurning
from eonveying the same,

shall be exempted? from payment of any duties or tolls on embark-
ing or disembearking from or upon any pier, wharf, quay, or landing-
place, or in passing along or over any turnpike or other road or bridge,
otherwise demandable by virtue of any Act of Parliament already

ol offirers and
soldiers from
tolls.



544 ARMY ACT

PART IV passed or hereafter to be passed, or by wirtue of any Act, Ordinance, '
— order, or direction of any legizlature or other authority in India, Burma
88, 143, 144. 7 g colony.? .
Provided that nothing in this section shall exempt any boats, barges,
or other vessels employed in conveying the said persons, horses, baggage,
or stores along any canal from payment of tolls in like manner ag other
bosts, barges and vessels.

(2) When any officer and soldiers have oceasion in their march by
route to pass regular ferries in Scotland, the officer commanding may, at
his option, pass over with his officers and soldiers as passengers, and
shall pay for each officer including himself and each soldier one half enly
of the ordinary rate payable by single persons, or may hire the ferry
boat for himself and his party, debarring others for that time and shall
in all such cases pay only half the ordinary rate for such boat.

(3) Any person who demands and receives any duty, toll, or rate in
contravention of this seetion shali, on summary conviction,* be liable
to a fine not exceeding five pounds nor less than ten shillings.’

Nore

1. Regular forces. Thia etpression in this section includes the Marines and His
Majosty's India and Burma forces; alse the reserve forces when subjeot e military
law: seo 5. 178, See also . 190 (8) and Rescrve Forces Act, 1882, ss. 14 (2), 23 (1).
A to the application of this section to the Territorinl Army, see T_R.F. Act, a. 28 {2).

2. The exemption ja not a personal one, but s confined to officars and soldiers
when on duty or on the march; thus an officer driving from his private house to
barracke would net be entitled to the exemption. .

3. For definition of India, Burms and colony, see 5. 190 (2LA), (234).
4. O summary conuiction; see note to s, B8,

Exemption 144.—(1) A soldier! of the regular forces shall not be liable to be

of saldiers in  taken out of His Majesty’s service by any process, execution, or order of

reapett of - .

civil process,  any eourt of law or otherwise, or to be compelled to appear in person
before any court of law, cxeept in respect of the following matters, or

one of them;that is to say,
fe) On account of a charge of or conviction for erime; or
(b} On account of any debt, damages, or sum of money, when the
amount excecds thirty pounds over and above all costs of
suif.

(2} For the purposes of this section a erime shall mean a felony,
misdemeanor, or other crime or offence punishable, aceording to the
aw in force in that part of His Majesty’s dominions in which such
soldier is, with fine or imprisonment or some greater punishment, and
shall not include the offcnce of a person absenting himself from his
gervice, or neglecting to fulfil his contract, or otherwise misconducting
himself respecting his contract.

-(3) For the purposes of this scetion a court of law shall be deemed to
inelude a court of summary jurisdiction and any magistrate.

(4) The amount of the debt, damages, or sum shall be proved for the
purpose of any process issued before the court has adjudieated on the
cage by an affidavit of the person seeking to recover the same or of
some one on his behalf, and such affidavit shall be sworn, without
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payment of any fee, in the manner in which affidavits are sworn in the
court in which proceedings are taken for the recovery of the sum, and a
memorandum of such affidavit shall, without fee, be indorsed upon any
process or order issued against a soldier.

(5} All proceedings and documents in or incidental to s proecss,
execution, or order in contraventjon of this gection shzll he void;
and where complaint is made? by a soldier or his commanding officer
that such soldier is dealt with in contravention of this section by any
process, exccution, or order issued out of any court, and is made to
that eourt or te any court superior to it, the court or some judee
thereof shall examine inte the complaint, and shall, if necessary,
discharge such soldier without fee, and may awsrd reasonable costs to
the eomplainant, which may be recovered ss if costs had been awarded
in his favour in eny sction or other procecding in such court.

Provided that— _ -

(1) Any person having cause of action or suit againgt a soldier

of the regular forces may notwithstanding anything in

this scetion, after due notice in writing given to the soldier,

or left. at his last quarters, proceed in sueh aetion or suit to

judgment, and have cxecution other than against the

PETEON, DAy, arms, ammunition, cquipments, regimentsl
necesssries, or clothing of such soldier; and

{2) This section shall not prevent such proceedings with respect
to apprentices and indentured labourers as is authorized
by this Aet,

Norr

1. The history of thia section is given in Clode, Mil. Torees, . 208, Tt exempts
a eoldicr from appearing in person, though not from being sued, in case of o debt
under £30. The exemption does not apply to s soldier required to attend 88 & witneas
befare & court of Iaw. Thia section doss not apply to an offiver,

2, A commanding officer should complain direct to the court. He need not send
the complaint through a superior military authority.

PART I
88. 144, 14

145.—(1} A soldier of the regular forees shall be able to contribute! Linbility of

to the maintenance of his wife and of his ehildren, and also to the soldier &«

dier to

maintenance of any bustard child of which he may be proved 1o be the wife and
father, to the same cxtent ns if he were not & soldier; but execution in children.

respect of any such liability or of any order or deeree in respect of such
maintenance shell not issue against his person,? pay, arms, ammunition,
equipments, instruments, regimental neeessaries, or clothing; nor shall
he be liable to be punished for the offence of deserting or negleeting to
majntain his wife or family, or any member thereof, or of leaving her or
them chargeable to any srea or place.

(2) When any vrder or decree? is made under any Act or at common
law for payment by a man who is or subsequently bocomes a soldier
of the regular forces either of the cost of the maintenance of his wife or
child, or of any bastard child of whom he is the putative father, or of
the eost of any relief given to his wife or child by way of loan, a copy of
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PART IV such order or decree shall be sent to the Army Council, or any officer
-1“1 x deputed by them for the purpose,t and in the ease—
5. .

{a) Of such order or decree being so sent; or

L]
{b) Of it appearing to the satisfaction of the Army Couneil or any
op"wer deputed by them for the purposet that a soidier of the
regular forces has deserted or left in destitute circumatances,
without reasonable cause, his wife or any of his legitimate.
children under sixteen years of age, the Army Couneil or -
officer shall order to be deducted from the pay of the soldier:
and to be appropriated in liquidation of the sum adjudged to
be paid by such order or decree (including any sum paid on
account thercof in accordance with the provisions of subsection
{3) of this section), or towards the maintenance of the wife or
children of the soldicr, as the case may be, in manner dirécted-
by the order, such portion of the soldier’s pay as the Army
Couneil or officer in their or his discretion from time to fime
think or thinks fit, but so that there shall be left to the soldier
{subject, however, to the making of any other deduction
authorized by or under this Aet} not less than one-foudth or,
if he is a warrant officer or & non-commissioned officer not
below the rank of sergeant, not less than one-third, of his pay.

(3) Where a proceeding is instifuted® against a soldier\ of the regular
forces under any Act, or at common law, for the purpose of enforcing
against him any steh liability as above in this section mentioned, then—

{a) if at the date of service offthe process the soldier is quartered
out of the jurisdiction of the court, or (where the proceeding
is before a court of summary jurisdietion), out of the petty
sessional division in which the proceeding is instituted, the
process shall be served on his commanding officer, and such
service shall not be valid unless there be left therewith, in the
handg of the commanding officer, a sum of money (to be
adjudged as costs incurred in obtaining the order or decree,
if any order or decree is made againat the soldier) of a suffi-
cient amount to ensble him to attend the hearing of the case
and roturn to his quarters, and such sum may be expended by
the commanding officer for that purpose;

fb) in any other case the process may be served either on the
commanding officer or on the soldier, provided that where
the process is served on_the soldier, a eopy thereof shall
be sent by the ecourt by which it is izsued to the commanding
- officer by registered post as soon as possible after the process
is served, and in any case at least four days before the day

fixed for the hearing of the case;

Provided that no proeeedings in this seetion mentioned shall be valid
sgainst a soldier of the regular forecs if his commanding officer certifies
that the soldier is under orders for service out of the United Kingdom 3
and that in his opinion it will not be possible for the soldier to attend
the hearing and return to his quarters in sufficient time to enable him
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to embark for such service. Every such certificate shall be sent to
the court and shall be final and conelusive,

Where, by an order or decree sent to the Army Counsil or officer
in accordance with subsection (2) of this section, the soldier is adjudged
to pay as costs incurred in obtaining the order or degree any sum left
in the hands of the commanding officer” under thizs subsection, the
Army Council may cause a sum equal to the sum so left to be pald in
liguidation of the sum so adjudged to be prid as eosts, and the amount
go paid by the Army Council shall be a public debt from the goldier
against whom the order or decree was made, and, without prejudice
to any other method of recovery, ‘‘the recovery thercof shall be a
purpose of which deductions from pay ordered to be made under
subsection (2} of this section may be dlrected by the order to he
appropriated,”

{4) Where any arrears have aceumulated in respect of sums adjudged
to be paid by any such order or decree as aforesaid whilst the person
against whom the order or decree was made was serving as a soldier
of the regular forces, whether or not deductions in respect thereof
have been made from his pay under this section, then after he has
ccased ao to serve an order of committal shall not be made in respect
of those arrears unless the court is satisfied that he is able, or has since
he ceased so0 to serve been able, to pay the arrears or any part thereof,
and hags failed to do se.

Nore

1. Bee generally Part IV, Appendix ¥, Pay Warrant,

2. K.R. 370 (ziv) provides for handing over to the parish anthority in certain cases
a married soldier who on attestation felsely represented himeelf to be mingle.

3. A judgment upon s covensnt for payment of alimony contained in a separation
deed is an order or decree within the meaning of this subsection. A voluntary agree-
ment to contribute to the support of a bastard ohild wil! not justify an order for
atoppages under subs, (2} (a); & judgment must first be obtained on it.

4. A list of officers to whom tha Army Coundl have deputed their powers for the
purpoas of thia subsection is published from tima to titme jn Army Orders. ({See Army
Order 95 of 1930.)

4. Thia gubsestion deals with the method of proeuring the attendance of a soldier
to answer proceas, which may, of course, lead to the making of such an “order or
deerse’ ag is referred to in suba. (2),

8. The words "“under orders for service out of the United Kingdom™ protect & msn
whe is in England on short leava from overeess, and also o man who is one of a draft
or unit slready warned for service abroad. (In the case of soldiers on lesve from
ovorseas, the officer i/e recorde is for the purpose the 0.C.3.

7. Any aum left in ihe hands of the commaending aficer, 'This doca not mean “any
sum remaining, &e.” It means the total sum handed to the commanding officer
undsr suha, (3) ().

PART T
sa. 145, 1

146. An officer of the regular forces on the active list within the ngoae are
meaning of any Royal Warrant for regulating the pay and promeotion be sherifle.

of the regular forees shall not be capable of being nominsted or elected
to be sheriff of any county, borough, or other place.

Nors

It ia generslly understood that officers cn full pay and soldiers are exempt from
serving all offices which require the personsl dischnrge of duty, and do not admit of
the appointment of a deputy. Bee Ch. XII, para. 9.
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;s ’ lf?- 1532 147, Every soldier in the regular forces shall be exempt {rom serving
trmpm};n on’'any jury.
service, Neren '

Bee Ch. XII, pars. 9, a8 to the exemption of scldicrs end officers from liability
t0 serve on juriea. -

Court of Reguests in India -

148-151. {These sections, relating to the above subject, were repealed
in 1888 and 1895.}

Legal Penalties in Mutters respecting Forces

Punjshment, 152. Any person who falsely represents himself to any military,
{ﬁ;‘;?{;ﬂg' naval, air-force or civil authority to be a deserter from the regular
deserter. forces! shall on summary conviction? be sentenced to be imprisoned,
with or without hard lahour, for any period not exceeding three months,

KNote b

1. The regular forcoa. See definitions in g 100 (R).
2, On summary conviction, Sea note to s. Y8,

Punishment 153, Any person! who in the United Kingdom or elsewhere by any

for inducing means whatever—
OF BARLSTIRE

of?é‘-prs o (1) Procures or persuades any officer or soldier to desert or absent
Somort ot himsclf without leave, or attempts to procure or persuade
abeent them- any officer or soldier to desert or absent himgelf without
palves with- 1 .
out leave. . EAVE; O
(2) Knowing that an officer or soldier iz about to desert or absent
himself without leave, aids or assists him in deserting or
ahsenting himself without leave, or
(3) Knowing any officer or soldier to be a descrier or absentee with-
out leave, conceals such officer or soldier, or aids or assist
hirn in eoncealing himself, or aids or assists in his rescue,
shall be lisble, on summary conviction,? to be imprisoned, with or
without hard labour, for a term not exceeding six months, '
NoTs
1. An offonee of procuring, cte., desertion woder para. (1) if committed by a person
aubjert to military law ean be dealt with under s 12 (1) (8). That section does
not, however, apply to absgnee without leave.
2. On summary consicfion.  See note to 8. 98,
IP?m[]ty for 153a. Any person who in the United Kingdom or elsewhere,
1nterierence . . . - B
with military {a) wilfully obstructs, impedes, or otherwise interferes with any
duties, &e. officer or soldier in the execution of his duties; or

(b wilfully produces any discase or infirmity in, or maims or injures,
any man whom he knows to be a soldier with a view to
engbling such man to avoid military service; or

{¢) with the intent of enabling a soldier to render himself, or induce
the belief that he is, permanently or temporarily unfit for
service, supplies to or for such soldier any drug or preparation
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caleulated or likely to render him or lead to the belief that
he i permanently or temporarily unfit for service;

liable, on summary conviction, to a term of imprizonment

for a term not exeeeding six months or to a fine not excecding one
hundred pounds, or to both such imprisonment and fine.

154, With respect to deserters and abseniees without leave! the
following provisions shall have effect:—

PART IV

88. 1544, 154

(1) Upon reasonable suspicion that a person is a deserter or ab- ggnmh"-‘“‘

{2) A

sentee without leave, it shall be lawful for any constable,
or if no constable can be immediately met with, then for any
officer or soldier or other person, to apprehend such suspeeted
person, and forthwith to bring him before a court of summary
jurisdiction;

justice of the peace, magistrate, or other person having
authority to issue a warrant for the apprehension of a person
charged with erime may, if satisfied by evidence on oath that
a deserter or absentee without leave is or is reasonably
guspected to be within his jurisdiction, issue a warrant
authorizing such deserter or absentee without leave to be
apprehended and brought forwith before & court of summnry
jurisdiction;

(3) Where a person is brought before a ceurt of summary jurisdiction

charged with being a deserter or absentee without leave

desertera or
shscnteas
without
lenve.

under this Act, such court may deal with the ease? in like -

manner a3 if such person were brought before the court
charged with an indictable offence, or in Seotland an offence;

(4) The court, if satisfied either by evidence on oath or by the

confession? of such person that he is a deserter or absentee
without leave, shall forthwith, as it may seem to the court
most expedient with regard to his safe custody, eause him
either to be delivered info military eustody in such manner
as the court may deem most expedient, or, until he ean he
80 delivered, to be committed to some prison, police station,
ar other place legally provided for the confinement of persons
in eustody, for such reasonable time as appears to the court
rensonably necessary for the purpose of delivering him into
military custody;

{5) Where the person confessed® himself to be & deserter or absentee

without leave, and evidence of the truth or falsehood of
such confession is not then fortheoming, the court shall remand
such person for the purpose of obtaining information as to
the truth or falsehood of the said confession, and for that
purpose the court shall transmit, if sitting.in the United
Kingdom, to the Army Council, or as they may direct, and if
in Indiaf or Burma to the general or other officer commanding
the forces in the military district or station where the court
sits, and if in a eolony* to the general or other officer com-
manding the forces in that colony, a return (in this Act
referred to as a descriptive return) containing such particulars
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and being in such form as is specified in the Fourth Schedule.
to this Act, or ag may be from time to time directed by the
Army Council; ~

(6) The court may from time to time remand the said person for
a period not exceeding eight days in each instance and not
exceeding in the whole such period as appears to the court
reesonably necessary for the purpose of obtaining the said
information; -

(7) Where the court cause a person either to he delivered -into
military custody or to he committed as a deserter or abscntce
without leave, the court shall send, if in the United Kingdom,
to the Army Council, or as they may direet, and if in India,
Burma, or a colony?, to the general or other officer commanding
ss aforesaid, a descriptive return in relation to such deserter
or absentee wihout leave, for which the clerk of the court
ghall be entitled to a fee of two shillings;

{(8) The Army Council shall direct payment of the said fee;

{(9) Where a person surrenders himself to & constable in the United -
. Kingdom as being a deserter or absentee without leave, the
officer of police in charge of the police station to which he is
brought shall forthwith inquire into the case, and if it appears
to him from the confession of that person that that person
is & deserter or absentee without leave, he may cause him
to be delivercd into militery custody without bringing him
hefore a court of summary jurisdiction undey this section,
and in such case shall send to the Army Counecil or as
they may direct a certificate® signed by himself as to the fact,
date, and place of such surrender.

Worn

L. Thbs section prescribes the prooeedings to be taken for apprehending suspected
ddeartera and absentees, and for dealing with persons arrested me, or surrendering
themselves ae, deserters or absentees. Briefly stated its provisions are as follows:—

By para. (1) upen reasencble suspicien any person may without s warrant arrest
the suspect, but, of course, he muat be prepared to justify the ressonableness of his
guspicion, if in fact he is wrong. As to escape from custody, see s, 22. Para. (2}
provides for the izsue of a search warrant,

If & man surrenders to the polioe and states that he is n deserter or absentee, then,
if the officer in charge of the station is ressonably satisfied of the truth of the cop-
fesrion—as he may be in many oases without eorroborative evidence—it is not neces-
gary to take him before & court. Tha officor himself handa him over to military custody
under para. (9), sud has, of oourge, implied authority to detain him for a reasonable
time—pending arrival of an eseort or conducting N.C.O.

If & man is apprehended on suspicion, or if he has surrendered but the police officer
i@ not satisfied, he must bs brought before a court, The court deal with him under
para. 4) if they aro ressonably sstisfied—as they may be without  eorroboration;
if not satisfied, they deal with him under paras. {5) and (6). In either came they
gend a “descriptive return™; (for form, sea Schedule 4, p. 609).  As to admissibility in
evidence of a "deseriptive return’ ses 3, 163 (1) ).

As to the dutiss of a commanding officer on receiving information of an arreat,
see HLIR. 581-597, especially 580, ol seq. .

2. Para. (8} does not make the man’s desertion or absence a civil offence punish-
able by the court of summary juriediction. In England the esurt for the purposea
of thia section may consist of one justice only; Walder v. Turner L.R. [1817] 1 K.B.
39. . Lo
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:

3. As to the penalty for false confoasions see s, 152.
4. For definition of Indix, Burma and’ colony, see a. 180 (21), (214}, (23), (234).
5. The ferm of cartificate referred to is A.F. 0.1617.

155. Every person who negotiates, acts as agents for, or otherwise
aids or connives at—

(1) The sale or purchase of any commission in the regular forees;
or

{2) The giving or receiving of any valuable consideration in respect
of any promotion in or retirement from such forces, or any
employment therein; or :

(3) Any exchange which is made in manner not authorized by
regulations made in pursusnce of the Regimental Exchanges
Act, 1875, and in respect of which any sum of money or other
consideration is given or received,

shall be liable on conviction on indietment or information to a fine
of one hundred pounds, or to imprisonment for any period not exceed-
ing six months, and if an officer, on conviction by court-martisl,
to be dismissed the service.

156,—(1) Every person! who—

(e) Buys, exchanges, takes in pawn, detains, or receives from any
person, on any pretence whatsoever; or

(b) Bolicits or entices any person to sell, exchange, pawn, or give
AWAY; Or :

(¢} Assists or mcts for any person in selling, exchanging, pawning,
or making away with

any of the property following; namely, any arms, ammunition, equip-
ments, instruments, regimental necessaries, or clothing issued for the
use of officers or soldiers, or any military or air force decorations of an
officer or soldier, or any furniture, bedding, blankets, sheets, utensils,
and stores in regimental charge, or any provisions of forage issued
for the use of an officer or soldier, or his horse,? or of any horse employed
in His Majesty’s service, shall unless he proves either that he acted
in ignorance of the same being such property as aforesaid, or that the
same was sold hy order or with the consent of the Army Couneil, or
some competent military authority, or that the same was the personal
property of an officer who had retired or ceased to be an officer, or of a
soldier who had been discharged, or of the legal personal representative
of an officer or soldier who had died, be liable on summary conviction
to a fine not exceeding twenty pounds, together with treble the value
of any property of which such offender has become possessed by means
of his offence, or to imprisonment, with or without hard labour, for a
term not exceeding six months, or to both auch fine and imprisonment.

(2) Where any such property as above in this seetion mentioned is
found in the possession or keeping of any person, such person may be
taken or summoned before a court of summary juriediction,? and if
such court have reasonable ground to believe that the property so

80195—21
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found was stolen, or was bought, exchanged, taken in pawn, obtained
or received in contravention of this seetion, then if such person daes’
not satisfy the court that he came by the property so found law ully®
and without any contravention of this Act, he shall be liable on sum-
mary conviction to the same penalfies as arve preseribed in the casc
of a contravention of the last preeeding subscetion.

{4) A person found committing an offence against this seetion
may be apprehended without warrant, and taken, together with the
property which is the subject of the offence, before & court of summary
jurisdiction?; and any person to whom any such property as aboye
mentioned is offered to be sold, pawned, or delivered, whe has reason-
able cause to suppose that the same is offered in contrevention.of this
section, may, and if he has the power shall, apprehend the person
offering such property, and forthwith fzke him together with such
property, befare a court of summary jurisdietion. '

{56) A court of summary jurisdiction,? if satisfied on oath that there
Is reasonable cause to suspect that any person has in his possession,
or on his premises, any property on or with respect to which any
officnee in this seetion mentioned has been committed, may grant a
warrant to search for such property, as in the ease of stolen goods;
and any property found on such search shall be seized by the officer
charged with the execution of such warrant, who shall bring the person
in whose possession the same iy found befare some court of SUMMary
jurisdiction, to be dealt with aceording to law.

{8) For the purposes of this section, property shall be deemed 1o be

" in the possession or keeping of a person if he knowingly has it in the

actual possession or keeping of any other person, or in any house,
building, lodging, apartment, field, or place, open or inclosed, whether
occupied by himself or not, and whether the same is so had for his
own use or benefit, or for the use or bencfit of another.

(7) Articles which are public stores within the meaning of the Publie
Btores Act, 1875, and are not included in the foregoing deseription,
shall not be deemed to be stores issued as regimental necessaries or
otherwise within the meaning of seetion thirteen of that Aet. .

(8) If shall be lawful for the Governor-Genera! of India, or the
Governor of Burma or for the legislature of any colony,? on the recom-
mendation of the Governor thereof, but not otherwise, to provide for
teducing & minimum fine under this section to such amount as may
to such Governor-General, Governor or legislature appear to be better
adapted to the pecuniary means of the inhabitants.

(9) Every pers_on. who—

(@) receives, detains or has in his possession any identity certificate,
life - certificate, .or other certificate, or official document
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evideneing or issucd in conncction with the right of any
person to a military pension, pay or reserve pay, or to any
bounty, allowance,- gratuity, relief, benefit or advantage
granted in connection with military service, as a pledge or
security for a debt, or with a view to obtain payment from
the person entitled thereto of a debt due either to himself
or to any other person; or )

b} without lawful suthority or cxeuse (the proof whereof shall
lic on the aceused) bas in his possession any such certifieate
or document, or any certificate of discharge or any other
officinl document issued in conncefion with the mobilisation
ot demobilisation of any of Hiz Majesty’s forces or any
member thereof, i

shall be liable on summary conviction to the like penalty as for an
offence under subscetion (1) of this section, and any such certificate or
other document shall be deemed to be property within the meaning of
thia section. -

Norn

1. This section appliea also to patives of Indis nnd Burma and to the arms, ote.,
of Indien and Burma soldiers,

2. For definjtion of Tndia, Burma colony, court of summary jurisdiction, and hore,
see sd. 190 (21), (21AY, (23), (234), (35), (40}

3. It was held in Laws v, Hegd (83 L.J. (CL.B.) 883} that the arrest, without warrant,
of & person found in possession of stores waa lawful, even though the person was
oharged with and eonvicted of purchasing the slores from s soldier under subs. (13,
and that an action for fmlss imptisonment in such a case would not le.

1564, I{—

(1) eny unauthorized person uses or wears any military decor-
ation or medal, or medal ribbon, or any badge, wound stripe,
or emblem supplied or authorised by the Army Council, or
any decorstion, medal, or medal ribbon, badge, wound stripe,
or emblem so nearly resembling the same as to be ealeulated
to deceive; or

{2} any person falsely represents himgelf to be a person who is

TPART I’
8s. 156, 15¢

Unauthor-
ized wee of
decorations,
TN

or has heen entitled to use or wear any such decorafion,

medal, or medal ribbon, badge, wound stripe, or emblem
as aforesaid; or

(3) any person without lawful authority or cxcuse supplies or offers
to supply any auch decoration or medal as aforessid to any
person not authorized to use or wear the same;

such person shall be liable on summary conviction to & fing not exceeding
twenty pounds or to imprisonment for a term not exceeding three
months:

Provided that nothing in this section shall be deemed to prohibit
the wearing or supply of ordinary regimental badges or any brooch
or ornament representing the same.

80195—214%
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Juriadiction

ss. 157, 158. 157, Where a person subject to military law has been acquitted

Pereon not to
e tried

twice.

Tighility to
military law
10 respect
stalua.

or convicted of an offence by & court-martial, he shall not be liable
to be tried again by a court-martial in respect of that offence.

Norm

A conviction by oourt-martial, if not econfirmed, iz of no validity; in such case,
therefore, the aceused has not been convicted, and may legally be tried egain. (Ch.
V, para. 87, and s, 54 (83},

In cages requiring confirmation by the King, and where such has heen withheld,
g re-trial i3 net to be ordered unlesa direotions by Hia Majesty for such re-trial have
been issued ; in other cases where re-trinl may logally take placs, it should net be ordered
until the Judge-Advocate-General bas been consulted, if it is practicable to do so.

Where a court is not legally caonstituted end has no jurisdiction—as, for exampla,
if the convening order im not signed, or ia signed by or on bohalf of an officer not auth-
orized to convene such & court, or if the court is romposed of too few members, or if
unqualified officera sit—it i8 no court at all. The secused will not have hecn really
tried, and may he triad again, even though the proceedings of such ilegally conatituted
court heve inadvertently been confirmed.

Whera, however, a conviction ip confirmed snd then quashed, not for improper
eongtitetion of the court, but hecauss the trial was unsatisfactory-—ep., becauss
evidence was immproperly admitted—the accuacd has stood a trial and cannot be triad
Again.

It is o genernl principle of Eaglish law that it does not permit o man to be tried
twice in respect of the same offence; but the application of the rule is not always
easy. Where the same incident, or set of incidents, gives rige to two trials, the test
for proctical purposes, of whether tha offence is ““the same" offence would appear
to be this:—Counld the accused have been lawfully convicted at the firet trial upon any
charge then before the sourt of the offence charged at the second trinl? If eo, the
gecend trinl i illegal and void. Thus on a chargs of desertion, & man could, by virtue
of 4. 56 (3), be eonvicted of ubeence without leave; if he ia arquitted generally, the
acquittal applies to both offences, and he cannot subsequently be charged with ab-
genee (upon the same fants); if, however, the court, whils acquitting him of desertion,
eonvict him of abaenoe without leave, and this finding is not confirmed, he has not
been Aequitted of absence, and ecan be charged again with thet offence.

Where a man is re-tricd on the same charges, it ja not ususl to impose s more gevers
* punishment that that nwarded on the first trial, and a confirming officer should exercise
his powers of mitigation, &e., when confirming the proceedings, if & greater punish-
ment hae been awarded on the second trial,
Where & new trial ia ordered, no officer may setve on it who sat on the former court;
(R.P. 18 (B) Gii),

This seetion only probibite a second trial by couwri-mortial after sequittal or con-
viption by court-martinl,  As to the legality of a civil trial after trisl by court-martial,
aea 8, 162,

158.—(1) Wherc an offence under this Act has been committed by
any persen while subject to military law, such person may be taken into
snd kept in military custody, and tricd and punished for such offence,
although he, or the corps or batsalion to which be belongs, has ceased
to be subject to military law,! in like manner as he might have been
taken into and kept in military custody, tried or punished, if he or such
corps or battalion had continued so subject:

Provided that where a person has since the commission of an offenice
ceased to be subject to military law, he shall not be tried for such
offence, except in the casc of the offence of mutiny, desertion, or frau-
dulent enlistment, unless his trinl commences within three months® after
he had ceased to be subject to military law: but this section shall not



ARMY ACT 565

affect the jurisdiction of a eivil court in the case of any offence friable
by such court as well as by court-martial, and the limitation of time
imposed by this proviso shall not apoly in the case of a person who has
been attiched to or seconded for service with His Majesty’s military
forees and has ceased to be subjeet to military law by reason only of the
termination of such attachment er seconding.

(2) Where a person subject to military law Is sentenced by court-
martial to penal servitude, imprisonment, or detention, this Act shall

PART IV
ag, 158, 15

apply to him? during the term of his sentence, notwithstanding that he

is discharged or dismissed from His Majesty’s service, or has otherwise
ceased to be subject to military law, and he may he kept, removed,
imprisoned, made to undergo detention, and punished accordingly as if
he continued to be subject to military law.

Norr

1. This section meets the oate of a, person who commits an offence against thia
Aot whilst subject to it, and then ceases to be pubject to . It spplies where a
charge ia made that an offence has hesn eommitted, even if it evontually proves that
the acoused was innocent: (Moarks v. Frogley L. [1808] 1 Q.B. 888}, Such cases
will necur, for example, when an officer relinquishes his commission or is dismissed,
when a soldior i3 discharged, of transferred to the reserve, or tranaferred from the
Army to the Air Force, or when reservists return home after g period of training.
Again, membera of the Territorial Army are constantly changing their status, as they
aro pubject to military law only in the eircumstances stated in s, 176 {fa).

Py asubs. (1), such & person, though he has ceased to be subjeet to military law
even before discovery of the offence, may nevertheless be arrested, tricd and punished
just as if he were still ao subject, with the exceptions mentioned jn the proviso. Hee
specimen charge-sheot No. 108, p. 734,

A pentence of dismissnl or oashlering is not operative until promulgated. Therefore
an officer sentenced to be dismissed who commits another offence between trial and
promulgation, ean be tried for it under this seetion even after promulgation of the
sentence of dismissal.

2, The provise to sabs. (1) enncts that a person who since the commission of the
offence has ecased to be subjeet to military law ean only be tried within three montha
sfter he ham eeased to be so subjeet: the throe months will not be desmed to have
expirted if the trial has commenced within that period {Ch. V, para. 12). An exception
is made in the case of muting, desertion and fraudulent eolistment, for which he can
be tried at any time, subject to the restrictions in &, 161, and in the case of attached,
ste., personnel returning $o the Air Foree. Further exceptiona are made by the Re-
serva Foroes Act, 1882, s, 20 (2). See alse as to the Territorial Arnmy, T.R.F, Act,
s 256 (2). . :

When the three monthes have once oxpired, the offandar is protected, and hies liability
ia not revived by hie ngain becoming gubject to military law.

3. Subs. (2) deals with the sase of a parson who i tried and sentensed whilst etill
gubjest to military law. Undaer thia enanctment, the Aet applies to the offender during
the term of his sentense, notwithstanding that his discharge or dismissal from tha
pervice has been formally carried out, or that he has otherwise ceased to be subject to
military law. Conssquently he may be triad by Court-Martial for an offence som-
mitted by him at any time hefore hia sentence is completed,

159, Any person subject to military law whe within or without Lisbility to

His Majesty’s dominions commits any offence for which he is liable to

military law
in respect of

be tried by court-martial, may be tried and punished for such offence place of com-

at any place {cither within or without His Majesty’s dominions) which
is within the jurisdietion of an officer authorized to convene general
courts-martial, and in which the offender may for the time heing be,
in the same manner as if the offence had been committed where the
trial by court-martial takes place, and the offcnder were under the
command of the officer convening such court-martial.

mission of
offence.



PART IV
as. 160, 162,

Punishment
not inereased -
by trial olse-
where than
offenco com-
mitted.

Liability to
militery law
in respact of
tima for trial
ol olfencen.

Adjust ment
of militury
und eivil
law,

566 AEMY ACT -

160. No person shall be subjeet to any punishment or penalties
under the provisions of this Act other than those which could have been
inflicted if he had been tried in the place where the offence was com-
mitted.

161, A person shall not in pursuance of this Aet be tried or punished
for any offence triable by court-martial committed more than three
years! before the date at which his trial begins, except in the case of the

" offence of mutiny, descrtion, ar fraudulent enlistment?; but this section

shall not affect the jurisdiction of a eivil court in the case of any offence
trisble by such court, as well as by court-martial; and where a soldier
has served continuously in an exemplary mannet? for not less than three
years as & soldier of the regular forees he shail not be tried for any gueh
offence of desertion (other than desertion on active service)?, or of
fraudulent enlistment, as was committed before the commencement
of such three years, but where such offence was fraudulent enlistment?
all service prior to suck enlistment shall be forfeited®: Provided that a
goldier who has fraudulently enlisted during a period of re-engagement
shall only forfeit the scrvice rendered during such re-engagement, ‘and
that the Army Council may by general or special regulations provide
for the restoration of all or any part of the service forfeited under this
section to any soldier who may perform goed and faithful service or may
vtherwise be deemed to merit such restoration of serviee.

Note

1. The sffect of this seetion is that on the expiration of three years from the com-
mission of an offence, the offendor is free from being tried or punished under this Act
either by eourt-martial, or by his comnmanding officer, for soy offence except mutiny,
desertion ot fraudulent enlistment. It follows thet where an aseused person is charged
with descrtion commencing on & date moro than three years before his trial begine, he
cannat be found guilty under s. 56 (3) of ahsence without leave from that date, but
such absence must bo restricted to a period not exceeding three years imumediately
prior to the commencement of the trial. .

2. Mutiny may be tried at any time, With regard to deaortion and fraudulent
enlistment it is provided that except in the casa of one of the greatest of all military
oifencos-—desertion en active service—an offender is not to be tried for the offence if
be has served continucusly in an esemplary manner for three years as & suldier of the
regular forces.

4. In an eremplary maaner. This means that the man has had no cntry in the
regimental conduet sheet for a continuous period of three yesrs; KK, 548,

4. Aoifve service. For definiticn, see 8. 159,

5. In the case of frandulent enlistmant, inssmuch as he has chosen to auit Lig old
corps and enter into a new eontract to serve for & further term of yeare, he will be held
to serve according to that contract.

6. The service rondered prior to such fraudulent enlistment is forfeited, except that
& soldier who fraudulently enlistod during & period of re-engagement will only forfeit
the service Tendered during such re-emgagement. Under the power given by the
provise to the section, the Army Couneil may restore the servics so forfeited, and K.R.
246 gives anthority for ite restoration. The restored scrvice will count for the pur-
pose of teckoning service towards discharge or transfer to the reserve.

162—(1) If a person sentenced by a court-martial in pursuance
of this Act to punishment for an offence is afterwards tried by & eivil
court for the same offence, that court shall, in awarding punishment,
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have regard to the miﬁtary punishment he may have already undet-
gone, :

(2) Save as aforesaid, nothing in this Act shall exempt an cofficer or
soldier from being proceeded against by the ordinary course of law,!
when accused or convicted of any offence, exeept such an offence as is
declared not to be & erime for the purpose of the provisions of this Aet
relating to taking a soldier out of His Majesty’s service.

{3} If an officer—

fa) Neglects or.refuses an application to deliver over to the eivil
magistrate any officer or soldier under his command, whe iy so
accuscd or convicted as aforesaid; or

fb) Wilfully obstructs or neglects or refuses to assist constables
or other ministers of justice in apprehending any such officer
or goldier,
such commanding officer shall, on conviction in any of His Majesty's
gsuperior courts in the Unifed Kingdom, or in & High Court in India
or Burmas, be guilty of a misdemeanor.

(4) A certificnte of a convietion of an officer under this section,
with the judgment of the court thereon in such form as may be dirceted
by the Army Council, shull be transmitted to the Army Council.

{5) Any offcnce committed by any such commanding officer out of
the United Kingdom shall, for the purposes of the apprehension, trial
and punishment of the offender, be deemed to have been commifted
within the jurisdiction of His Majesty’s High Court of Justice in
England; and such court shall have jurisdiction as if the place where
the offence was committed or the offender may for the time being be were
in England.?

(6) Where a person zubject to military law has been acquitted or
convicted of an offcnce by a competent civil court, he shall not be
linble to be tried in respect of that offence under this Act.’

Norn

1. This section, in effect, declares that the civil law remains suprems, and that a
person aubjeet to military law is not thereby exempted from the eivil law, In the
case of any civil offenco serious enough to he called & *'erime’-—aa to which aco 5, 144—
he may be tried and punished by a eivil court! and if such a court either convicta or
acquite him he cannot be tried again under this Act for the same ofience. On the
other hand, a person acquitted or convirted of an offence by a court-martial may still
be tried by a ecivil court for the aame offence (if an offence against the eivil law), but
insuch case tho civil court in awarding punishment must bave regard to any punishment
which the aceused may already have undergone.

2. Hee also 8. 170 (3.

3. If a N.C.Q. i= convirted by a eivil eourt, the case is to be reported to an officer
not below the rank of brigadier wo that he may consider whether it in desirable to
recominend the reduction of the offender under 5. 183 (2); K.R, 573,

Evidence

PART I
ss. 162, 16

163.—(1} The following enactments shall he made with respect Regulations
to evidence! in proceedings under this Act, whether befdre a civil 212

court or a court-martial; that is to say,

fa) The attestation paper purporting? to be signed by a person
on his being attested us a soldier, or the declaration parporting?

evidenca.
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to be made by any person upon his re-engagement in any of
His Majeaty’s regular forees, or upon any enrolment in any
branch of His Majesty’s service, shall be evidence of such
person having given the answers® to guestions which he is
therein represented as having given: :

The enlistment® of a person in His Majesty’s service may
be proved by the production of a eopy of his attestation paper
purperting® to be certified to be a true copy by the officer
having the custody of the attestation paper without proof of
the handwriting of such officer, or of his having the custody
of the paper;

{b) A letter, return, or other document with respect to & person—

{i) having, or not having, at any time or times served in, or
been discharged from, any part of His Majesty’s
forees (including any Dominion foree); or

(i) having, or not having, held any rank or appointment in,
or been posted or transferred to, any part of such
forces, or having, or not having, served in any
particular country or place; or

(iii) being, or not being, authorized to use or wear any
military deeoration, medal, medsl ribbon, badge,
wound strip or emblem, the use or wearing of which
by an unauthorized person is under this Aet an
affence,

if purporting® to be signed by or on behalf of a Secretary
of State or on behalf of the Army Couneil, the Admiralty, or
the Air Council, or by the commanding officer or the officer
having the custody of the records of any portion of those
forces, or of any of His Majesty’s ships, to which such person
appears to have belonged, or alleges that he belongs or had
belonged, shall be evidence of the facts stated in such letter,
return, or other doeument!:

" fc) Copies purporting to be printed by a Government printer

of King's regulations, or regulations referred to in seetion
one hundred and forty-two of this Aet of royal warrants,
of army circulars or orders, and of rules mnde by His Majesty,
or a Secretary of State or the Army Council, in pursuance of
this Aet, shall be evidence of such regulations, royal warrants,
army circulars or orders, and rules:

fd) An army list or gazette purporting to be published by authority,

and either to be printed by a Government printer or to he
issued, if in the United Kingdom, by His Majesty’s Stationery
Office, and if in India, by some office under the Governor-
General of India and, if in Burma, by some office under the
Governor of Burma shall he evidence of the status and rank of
the officera therein mentioned, and of any appointment held
by such officers, and of the corps or battalion or arm or
branch of the service to which such officers belong:

fe) Any warrants or orders made in pursuance of this Act by any

military authority shall be deemed to be evidence of the
matters and things therein directed to be stated by or in
pursuance of this Act, and any copies of such warrants or
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orders purporting® to be certified to be true copies by the
officer therein alleged to be authorized by a Secretary of
State or the Army Council to certify the same shall he admis-
sible in evidence:
* " * * ']
[Paragraph (f) ia repoaled by the Reserve Forces Act, 1882, but ses a. 24 {2) of
that Act.]

* * . * ¥ L]

(g} Where 8 record i3 made in one of the regimental books®
in pursuance of any Act or of the King’s regulations,

8019522

PART IV
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or otherwise in pursuance of military duty, and purports®
to be sighed® by the commanding officer or by the officer
whose duty it is to make such record, such record shall be
evidence’ of the faets thereby stated:

(h) A copy of any rccord in one of the said regimental hooks pur-
porting? to be certified to be a true copy by the officer having
the eustody?® of such book shall be evidence of such record:

(£} A deseriptive return within the meaning of this Aet, purporting®
to be signed® by a justice of the peace, shall be evidence of
the matters therein statedi®:

(f) Where the procecdings are proceedings against an officer or
soldier on a charge of being a descrter or absentee without
leave, and the officer or soldier has surrendered himself into
the custody of a provoest marshal, assistant provost marshal
or other officer, or any portion of His Majesty’s forees, a
certificate Upurporting? to have been signed by such provost
marshal, assistant provost marshal or other officer, or by the
commanding officer of the portion of His Majesty’s forces to
whom the surrender was made, and stating the fact, date,
and place of such surrender shall be evidenee of the matters
s0 stated!®:

() Where the proceedings are procecedings against an officer or
soldier on a charge of being o deserter or absentee without
leave, and the officer or soldier has been delivered into mili-
tary custody by a police officer in charge of a police station
in the United Kingdom, a certificate ¥ purporting? to be
signed™ by such police officer, and stating the fact, date, and
place of the surrender of the officer or soldicr shall be evidence
of the matters so stated:

() Any document which would have been admissible in any pro-
ceeding under the Air Force Act by virtue of section one
hundred and sixty-three of that Act shall in like manner and
for the same purpose be admissible in evidence under this Aet:

fm) Where an officer or soldier has been apprchended and on arrest
taken to a police station in any place in any part of His
Majesty’s dominions, or has on surrender been taken into
custody at any such police station, then, for the purpose of
any proceedings against that officer or soldier, a certificate™
purporting? to be signed!® by the police officer in charge of
that police station, stating the fact, date, and plsce of arrest
ot surrcnder, shall be evidence of the matters so stated.

{2) For the purposes of this Act the expression “Government printer”
means any printer to His Majesty, and in Indis or Burma any Gov-
ernment press.

Nore

1. 8ee generally as to evidence of documents, Ch. VI, paraa. 31-49; and as to the
application of this section to procesdings under the TR.F. Act and the Reserve
Fornes Act, 1852, gee 8. 26 (2) of the former and &. 27 (2) of the latter Aot,

This section provides for the admissibility in evidence of a variety of documents
ot copies of documents used in connaction with military administration, but does not
mike them conelusive ovidence; therefore evidence may ba given fo contradiet them,

80195—22%
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A doownent purperting to be such a document ss is speaified in the various paras.
of auba. {1} is upon mero production to the court prima facte evideneo of the faots
therein atated; but, of eourse, it is not admissible evidence that the aeccused is the
person to whem it relates; and evidenoce must be given on oath by a witness to prove
that the accused is in fact the person referred to in the docurneet, If the accused
disputes the identification, great eaution is required as to the sufficioney of the evidenee. -
And if he disputes the accuracy or eompleteness of the books, further evidence on the”
disputed points must be addaced.

Documnents made admissible in evidence by this section except those mentioned in
ruba (13 {c) and (4] can only be received as sush when produced by u witness on eath.

2. Purporting., This cxprossion means that if the paper appears to he cortified
or to be signed as mentioned in the paragraph, it can be aecepted without ealling o
witness to prove that it has been so eertified, signed, de., unlesd indeed some evidence
i3 given to the contrary. If any evidence is produced casting a doubt on the anthenti-
city of a doryment, the court should require cvidence of the eertificate or signature,
&e., to be given by 8 witness,

3. In eases of frandulent onlistment the calistment may be proved by & copy of the
attestation paper; but such copy must be zigned by the officer having the custody of if,
nnd not by a subordinate officer “for" him; and if any question arises as to the signature
ot hundwriting the criginal or duplieate must be preduccd. Ta cages of false angwer
on attestation a sopy is not admisaible in evidence, and the original or duplicate must
be preduced. ’

4. Para. (b) was amended by the A, and A F.(A) Act, 1935, t¢ enable dosumentary
evidenee to be given with regpect not only to the fact or length of service but elso in
relation to certain epecified jncidents in a parson’s servies, ns well as to his right or
otherwiso to wear medals, medal ribbons, ete,

5. As to what books are recognized as “regimental books'” see K. R. 1598 and
App. XXV,

6. For the purpoas of this paragraph it isimportant that the records in the regimental
hocoks shall be sigoed by the proper officer, namely, the offieer required by this Act,
by the King's Regulatione, or by his military duty, to make the resord. A record in
hbooke oot being “‘regimantal booka” is not made avidence.

7. The fact that a statement is recorded in n regimental hook does not make it
admissible in evidenca if it is otherwise legally objectionable, .., if & court of inguiry
under 8. 72 be held before 21 clear days have cxpired, a rocord of ite inding is inadmis-
sible.

8. Buch & copy cahnot be eertified by another officer *'for'* the officer having tha
cuatody of the boolk.

9. A descriptive return {A.F. 0.1618) iz admissjible in evidence, though not signed
by the deserter or absentec: if not signed by the justice it is inadmissible.

10, When it ia necessary to produce A.F. 0.1618 {deseriptive veturn) in evidence
before & court-martial, the “particulars in the cvidence on which the prisoner is com-
mitted” given on page 2 of the form should he previously examined. If these parti-
culara are found to contain any statement regarding the accused which, on the grounds
of irrelevancy, would not be ndmiesible am riva wepe evidence before a court-martial
{e.g.. that accused kad been previously convieted; or that he was arrested on suspicion
of having committed aome other offence}, or if containing any alleged adinimsion by
tha accused which might prejudice him on his trial, a copy of the whole entry should
be made and retained by the O.C, unit to which the man belongs. The entty on page 2
of the form, or sach part of it as may be irrelevent or prejudicial es above, should
then ha pasted over, 8o that it mey not come under the notice of the court prier to
the finding.

11. For form of certificate, szo K. R. 5586 {¢).

12, A statement in the cerkificate of surrender to the effect that the man was weating
eivilinn clothes is admissible s part of the faet of the surrender,

13. The form of certificate is A ¥, 01817,

14, The certifieate must he signed by the officer indicated, end not by another
officer ““for'' km. This paragraph is applicable only to cases of “surrender’.
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15, The following form of certificate will invariably be obtained from the potice PART I'
official coneerned, care heing taken that no irrelevant facts are recorded therson:— —_
as. 163-1¢

Certificate in aocordonce with gection 183 (1) (m) of the drmy Act

I certify that the person whose description is given below was arrested (or sur-
rendered) at {place }, at fhour ;, on the day of 19

Regimental particulars of officer or)Rank........ ... oo vt iraniins
goldier referred to nbove. TR, .o e e i e i .

Height.........oovi e
Complexion,,...c..c.ovo oo nns
Description, . 5

Bignature of officer of police in eharge
of police statien where the sbove-| ... .. ... ... ... ... ...
named person wad taken, or placed( (In tharge of,
in custedy, on arrest or Burrender. Police Btation.)

16, Where it is necossary to produce evidence in the form of the ecertificate of
apprehension or surrender under thiz paragraph, such certificats can only be admitted
a5 evidence when it embracea the essentis! particulars laid down, In particulsr, it is
ersential that it should be actually signed by the police offiver fn charye of the station
where the acoused person was tuken into sustody, end thet the peolice officer shouold
show on the certificate that he is, in fact, ir charpe of the station.

i64. Whenever any person subject to military law has been tried Evidence of
by any civil court, the clerk of such court of his deputy, or other &yl convie-
officer having the custody of the records of sueh court, shall, if ve- mcynittal
quired by the commanding officer of such person, or by any other
officer, tranamit to him a certificate sctting forth the offence for which
the person was tried, together with the judgment or order of the court
thereon, or if he wae acquitted, the acquittal, and shall be allowed for
such certificate a fee of three shillings. Any such certificate shall be
sufficient cvidence of the eonvietion and scntence or of the order of
the court or of the acquittal of the prisoner, as the case may be

Note

The object of this section is to facilitate the proof of a convietion or sequitial by =
civil court.

In England and Wales, under Rule 12 of the Oriminal Appeal Rulea, 1908, & certi-
ficate of conviction cannot jssue under this section in the caae of any person sonvicted
on indictment at assizes or quarter sessiona until ten days aiter the date of conviction,
and where the person ronvicted appeals against the convietion or applies for leave
to appeal, not until the appesl or application has been determined. A person applying
for a certificate of conviction ia therefore reguired to aatisfy the elerk of the court to
whom the npplivation is mude that no appeal is ponding, and this may be done by
forwarding to the clerk a certificate to that cifect, which ean be obtained by applying
to the Registrar of the Clourt of Criminal Appeal, Roval Courta of Justice, London,
W.C., at the expiration of ten days from the date of conviction, This does not apply
in the case of convictiona at petiy scesions. :

165. The original proceedings of a court-martial, purporting! to Evidence of
be signed by the president? thercof and being in the custody of the g;n;'éifg“
Judge Advoeate General, or of the officer having the lawlul custody® martial.
thereof, shall be deemed fo be of such a public naturet as to be ad-

missible in evidencet on their mere production from such custody;
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and any copy purporting to be vertified by such Judge Advocate
(ieneral or his deputy authorized in that behalf, or by the officer
hawing such custody as aforesaid, to be a true copy of such proceedings
or of any part thereof, shall be admissible in evidence without proof
of the signature of such Judge Advocate General, deputy, or offjeer;
and & Scerctary of State upon production of any such proccedings or
certificd copy, may, by warrant under his hand,® authorize the offender
appearing therefrom to have been convieted and stntenced to any
punishment, to be imprisoncd and otherwise dealt with in accordance
with the sentence in the proceedings or certified eopy mentioned.

Nore

1. FPurperting. See note 2 to s 163,

2. To be admisaible in ovidence under this section tho procecdings must be signed
by the president; see R.P, 50.

3. As to the custody of courts-martial proceedings, see TP, 96-08,

4. Shall be deemed 1o be of such a public nature, . Seo the Hvidence Act, 1851,
g. 14, which makes = certificate of the document by the officer having the custudy of it
admissiblo in evidence, and requires the officer to furnish certified copies upon payment
of not more than 4d. for every follo of 90 words, and enacts a punislment for false
copies, and for the forgery of the officer’a signature or acal.

5. This section facilitates the proof of transactions of courts-martisl, by declaring
that the proceodings or certiflod copies thereof shall bo admissible in evidenee, Tt ia

* o be oberved, however, that for the purposes of proving a previous conviction, in

Progecution

- of offences,
and revovery
and applica-
tion of fines.

sddition to the production of the proceedings, evidence must be available to show the
identity of the porson mentioned in the proeeedings with the person charged.

G. A Seoretary of State, by warran! under bis fand., The object of this ia to avoid
such difficulties as arose in Licutenant Allen’s ease (see Ch, VIIL, para. 21, note T
where thers is no doubt that an officer or soldier convieted abroad haa been properly
convigted, but ne preper warrant has been scat home authorizing bis retention in
costody; seo 8 172 (4} and note,

Summary and other Legal Proceedings

166.—(1). A eourt of summary jurisdietion having jurisdiction
in the pluee where the offence was committed or in the place where
the offender may for the time being be shall have jurisdiction over
all offences trighle in a eivil court under this Act, except any such
offence as is declared by this Act to be o misdemcanor, or to be punish-
zblc on indietment; and any offence within the jurisdiction of a court
of summary jurisdiction may be prosecuted, and the fine and for-
feiture in respeet thereof may be recovered on summary conviction, in
manner provided by the Summary Jurisdietion Acts.

(2) Any proceedings taken before a court of summary jurisdiction
in pursuance of this Aet shall be taken in aceordance with the Summary
Jurizdiction Acts so far as applieable.

(3) A court of summary jurisdiction imposing & fine in pursuance of
this Aet may, if it seem fit, order a portion of such finc not exececding
one half to be paid to the informer.

(4) Where the maximum fine or imprisonment! which a court
of summary jurisdiction in England, when sitting in an ocessional
courthouse, is authorized by law to impose is less than the mini-
mum fine or imprisonment fixed by this Act, the court may impose
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the maximum fine or imprisonment which such court is authorized
by law to impose, but if required by either party, shall adjowrn the
case to the practical petty sessional court.

(5) The court of summary jurisdiction in Northern Ireland,® when
hearing and determining a case arising under this Act, shall be con-
stituted either of two or more justices of the peace sitting at some
court ar public place ut which justices are for the time being accustomed
to assemble for the purpose of holding petty wessions, or of some ma-
gistrate or officer sitting alone or with others at some eourt or other
place appointed for the public administration of justice and for the
time being empowered by law to do alone any aet authorized to be done
by more than one justice of the peace.

{6) Subject to the provisions of this Act with regard to the payment
to the informer, fines and other sums reeovered before g court of sum-
mary jurisdietion in pursuance of this Aect shall, notwithetanding
anything contained in any other Act if recovered in England, be paid
into the ¥xchequer, and if recovered in Northern Ireland,? shsll be
applied in manner directed by the Fines Act (Ireland), 1851, and any
Acts amending the same.

NoTe

1. Under the Summary Jurisdietion Acts, two justices, if not sitting in n petty
segmional courthouse, have only limited powers of fine and imprisonment; and in
some ¢ased such powers do not extend to impesing the minimum fune or imprigon~
ment fixed by this Aet. In such & case they may, under thiz subrection, impoae
the maximum fing or imprisonment which they ean impose in ordinery cases, i.e.,
201, or 14 days (Summary Jurisdiction Act, 1879, 8. 20 (7)),

167.—(1) In Seotland, offences and fines which may he proseeuted
and recovered on summary conviction may be prosecuted and recovered
snd proceedings under this Aet may be tzken at the instance of the
procurator fiscal of the court, or of any person in that bebalf authorized
by the Army Couneil, or of any person authorized by this Aet to com-
plain. :

(2) All fines under this Act in default of payment, and all orders
mede under this Act failing compliance, may be enforced by imprisen-
ment for a term to be apecified in the order or comvietion, but nod
excecding three months.

(3) All fines and other sums recovered under -this Act before a
court of summary jurisdiction, subject to any payment made to the
informer, shall be paid o the King's and Lord Treasurer’s Remem-
braneer, and hehali of His Majesty.

{4} It shall be no objection to the eompetency of a person to give
evidence ag a witness in any prosecution for offences under this Aet,
that sueh proseeution is brought at the instance of such person.

(5) Every person convicted of an offence under: this Act shall he
liable in the ressonable eosts and charges of such conviction.

(6) All jurisdiction, powers, and authorities necessary for the pur-
poses of thiz Act are conferred on the sheriffs and their substituies
and on justices of the peace. '

PART IV
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(7) The court may make, and may also from time to time alter
or vary, summary orders under this Act on petition by the procurator
fiscal of the court, or such person as aforesaid, presented in common
form.

168. All offences under this Aet which may be prosecuted, and all
fines under this Aet which may be recovered on summary conviction,
and all proceedings under this Act which may be taken before a court
of summary jursidietion, may be prosecuted and recovered and taken
in the Isle of Man, Channel Islands, India, Burms, and any colony!
in such eourts and in such manner as may be from time to time pro-
vided therein by law, or if no express provision is made, ther in and
before the courts and in the manner in which the like offences and fines
may be prosecuted and recovered and proceedings taken therein by
law or as near thereto as circumstances admit. ’

Nore

1. For definitions of Indie, Rurma and colony see u. 100 (21), (21A), (231, (23A).

169, 1t shall be lawful for the Governor-General of India and the
Governor of Burma, and for the legislature of any colony, to provide
for reducing any fine directed by this Act to be recovered on summary
conviction to such amount as may appear to the Governor-General,
Governor or legislature to be hetter adapted to the pecuniary means of
the inhabitants, and also to declare the amount of the local curtency
which is to be deemed for the purposes of this Act to be equivalent to
any sum of British currency mentioned in this Aet.

170.—(1) Any action, prosecution, or proceeding against any person
for any act done in pursuanee or execution or intended execution of
this Act, or in respect of any alleged neglect or default in the execution
of this Aet, shall not lie or be instituted unless it iz commenced within
six months next after the aet, neglect, or default complained of, or,
in case of a continusnce of injury or damage, within six months next
after ceasing thereof,

{2) In any such action tender of amends before the action was
commenced may, in lieu of or in sddition to any other plea, be pleaded.
If the action was commenced after such tender, or is proceeded with
after payment inte court of any money in satisfaction of the plaintifi’s
claim, and the plaintiff does not recover more than the sum tendered or
paid, he shallfnot reeover any costs inourred after such tender or pay-
ment, and the defendants shall be entitled to costs, to be taxed as
between soliciter and client, as from the time of szeh tender or payment;
but this provision shall not affect costs on any injunction in the action.

(3) Every such saction, and also every action against & member
or minister of a court-martial in respect of a sentence of such
court, or of anything done by virtue or in pursuance of sueh sen-
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tence, shall be brought in one of His Majesty’s superior courts in the PART I3
United Kingdom (whith courts shall have jurisdiction to try the same —
wherever the matter complained of oceurred) or in & High Court in %- 176-17
India or Burma or in any Colonial court of superior jurisdiction,
provided the matter complained of occurred within the jurisdiction
of such Indian, Burma or Colonial court respectively, and in no other
court whatsoever.

Nore

With regpect to actions for damages and other proceedings against officers acting
without jurisdietion or in exvess of their jurisdiction, see Ch. VIII, para. 30, This
section prevents any such action or other proceeding béing instituted after the ex-
piratien of pix monthe from the date of the act or default complained of. See Ch.
VIII, para. 82.

Actions can be hrought in courts st home in respect of acts done abroad. Bes
Ch, VIIT, pares. 32, 33.

. Miscellaenous

171. Any power or jurisdiction given to, and any act or thing to be Exercise of

done by, to, or before any person holding any military office may be B3NS,

exercised by, or done by, to, or before any other person for the time holder of
being authorised in that behslf according to the custom of the service, g’fﬂé;“"?"
or according to rules made under section seventy of this Act.

Note

The ohiect of this section is to prevent eny legal difficulties arleing from the usage
of the army ralating to the delegation of authority by cne officer to another. For
instance, & repert which ip direoted by thid Aet to be made to a general officer or to
an officer having power to convens or confirm courte-martial may be addressed to
the staff officer, adjutant, or other person to whom such reporta are usually addressed.
Seo also H.P. 121, and nota 1 to s, 172,

172.—(1) Where any order is authorised by this Act to be made by Provisiona as
the Army Council, or by the Commander-in-Chief of the forces in [ Warmnte
India, or by any general or cther officer commanding, such order military
may be signified by an order, instruction, or letter under the hand Buthorities.
of any officer authorised to issue orders! on behalf of the Army Couneil
or such Commander-in-Chief, or general or other officer commanding
and an order, instruction, or letter purporting to be signed by any
officer appearing therein to be so authorized shall be evidence of his
being so authorided.

(2) The foregoing ensctment of this section shall extend to any
order or direction issued in pursuance of this Act in relation to a
military convict or military prisoner or soldier underpoing detention,
and any such order or direction shall not be held void by reascn of the
death or removal from office of the officer signing or ordering the issue
of the same, or by reason of any defect in such order or directions,
if it be alleged in such order or directions that the conviet or prisoner
or soldier has been convicted, and there is a good and valid conviction
to sustain the order or directions.?

(3) An order in any case if issued in the preéc‘ribed form? ghall
be valid, but an order deviating from the preseribed form if otherwise
valid shall not be rendered invalid by reason only of such deviation.?
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(4) Where any military conviet or military priscner or soldier under-
going detention iy for the time being in custody, whether military or
civil, in any place or manner in which he might legally be kept in
pursuance of this Aet, the eustody of such conviet or prisoner or soldier
shall not be deemed to be illegal only by reason of any informality
or error in or ss respecta the order, warrant, or other document, or the
authority by or in pursuanece whereof such conviet or prisoner or soldier
was brought into or is detained in such custody, and any such crder,
warrant, or document may be amended accordingly .

(5) Where n military conviet, or & military prisoner, or a soldier
undergoing detention, or a person who is subjeet to military law and
charged with an offence, is a prisoner or soldicr in military custody,
and for the purposc of conveyance by sca is delivered on board a ship
to the person in eommand of the ghip or to any other persen on hoard
the ship scting under the authority of the commander, the order of the
military authority which authoriges the prisoner or soldier to be econ-
veyed by sea shall be a sufficient authority to such person, and to the
person for the time being in command of the ship, to kcep the said
prizoner or soldier in custody and convey him in accordance with the
order, and the prisoner or soldier while so kept ghail be deemed to be
kept in military custody.

NoTte

1. The object of this subsection ia similar to that of 8. 171, It will allow ordera
of a genaral or vther officor to be signed by the staff officer or adjutant as authorised
by the custom of the service, but the confirmation of vourts-taartiol, and warrants or
other dosuments relating to imprisonment or detention or the infliction of any other
punishment must be signed by the officer himself. 8o, too, muat an order convening
& feld general court-martial. .

2, Bubs, (2) and (3) are introduced with a view to prevent military proceedings
from beiog rendered void by meraly techniral objeotions.

3. Prescribed form.  Bee R.P. 133,

4. This aubsection is introduced for the same object us suba. (2) and (3). These
subsections would probably not meet a case where the order, warant, or document
is issued by 3 person having no authority toissueit. In such a cnse it will be advisable
10 proeure a waerpnt from a Secretary of State under 5. 165,

173, I any soldier on furlough is detained by sickness or other
casualty! rendering necessary any exiension of such furlough in any
place, and there is not any officer in the performance of military duty
of the rank of captain, or of higher rank, within convenient distance
of the place, any justice of the peace who is satisfied of such necessity
may grant =n extension of furlough for a period not exceeding one
month?; and the said justice shall by letter immediately certify such
extension and the cause thereof to the commanding officer of such
soldidy, if known, and it not, then to the Army Council. The soldier
may be recalled to duty by his commanding officer or other competent
military authority, and the furlough shall not be deemed to be ex-
tended after such recall; but, save as aforesaid, the soldier shall not in
respeet of the period of such extension of furlough, be liable to be treated
as o deserter, or as absent without leave.

Norr
1. A soldier who makes a false statement to an officer or justico in respect of ox-

temsion of iy furlough may be teod and punished by court-martial: s. 27 (4).
2. Hen KR, 15189,
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#(1) In Northern Ireland when a person holds a canteen under PART IV
the authority of & Secretary of State or the Admiralty, it shall be
lawful for any two justices within their respective jurisdictions fo s?‘174*174‘*
grant any certificate for the time being required to enable such person 5;;2:;3: 1"1{
to obtain the grant, transfer or renewal of and to hold sny excise Northern
ticence for the sale of any intoxicating liquor, without regard io the Irelond.
time of year, and without regard to the requirements as to notiees,
or otherwise, of any Acts for the time being in foree affecting such
certificates; and execise liccnees may upon production of such eerti-
ficates be granted to such persons accordingly.

(Subsection (2) repealed by A. and AF. (A.} Aet, 1932.)"7

Notr

This seclion now spplies only g regards Northern Ireland, having been repealed
as regards Englamd in 1802, and as rogards Seotlaad in 1903,

L nder the provisions of g 111 (2) (& of the Licensing {Consclidation) Aet, 1910,
and a. 50 of the Licensing (Beotland) Act, 1903, excise licences for military cantesns
may bo granted in England and Bcotland without a jpustice's licence or certifiente to
any persons holding canteens under the authority of & Secretary of State.

174A. —(1) So much of any Act as operntes to prohibit as respects Enlertain-
particular days, or otherwise to restrict or regulate, the keeping, oo
opening or using of premises for purposes of public entertainment Service
or amusement shall not apply to the use, by authority of a Secretary diroction.
of State or the Admiralty, of any building at a camp, station, or naval
establiskment, or of any ship, for entertainments or amusements under
the direction and eontrol of an officer or committee having official
responsibility for such matters.

(2) Yor the purposcs of this section, the expression “public enter-
tainment or amusement’’ incjudes public dancing, singing or music,
the public performance of stage plays snd the giving of cincmatograph
exhibitions; and in the easc of a building or ship which is used for the
giving of cinematograph cxhibitions, the keeping or storing of films
shall be decmed to be part of the use thereof for the giving of the
oxhibitions.

Parr V. PART V

APPLICATION OF MILITARY LAW, SAVING PROVISIONS,
AND DEFINITIONS.

Tatraduclory Note ar to Application of Miltary Low

1. Persons subicet to military law are divided by this part of the Aet into (1) persone Application
s0 subject a8 officera :md (2) porsons so enbject as soldiers, ol wmilitary
2, The expression “‘officer” is defined in &, 100 (4] a8 meaning ao officer commig- [1%.
woned of in poy as an offieer in His Majesty’s forces, or any arm, branch, or part Pﬁrsi"“ rub-
thereof, and as also including—- ig‘];lt:l oy law
{@) A person who, biy virtue of his commission, is appointed to any department o tianr,
or corpe of His Majesty's forces, or of nny arm, branch, or part thereof;
{1} A person whother retired or not, who, by virtue of his commission or other-'
wige, is legally entitled to the style and rank of an officer of His Majesty's
foroes, of of any arm, branch, of part theroof; and
{3 Any officer of Hie Majesty's naval or mir forces who is for the time being
subject to military law; and
ey Any officer of n Duminion foree who i for the time being subject to military
lnw. ’
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Officers holding honorary commissions are ineluded in the definition of officer.

Every officer, as eo defined, is not necessarily subjest to military law, The persons
subject to military law as officers are:—

(1) Cificers of the regular forcos on the active lisf, and officers not on the active
list if employed on military service under an officer of the regular forces
{e. 175 (1)}; also officors of His Majesty's Air Fores attached to, or seconded
for service with, the regular forces, aubject to certain madificstiors contained
in this Aet; (sa. 175 (14) and 1704);

The meaning of the “active list"” must be ascertsined by refercnce to the Pay
Warrant, Under the Warrant now in foree the active list ia comprized of officers of
the regular forces, whether on full pay, half-pay, or otherwise, prior to their Tetirement,
and does not includa officers who have retired and are subsequently recalled to servico
unier article 521, or re-cmployed under article 504, P.W, (P.W, 21.)

The expression “regular forees™' means the Pritish, Indian and Burma forces, the
Royal Marines, soldiers of the reserves when called out on permanent service, and
forees raised in a colony by direct order of His Majesty, such as the Rowal Malts
Artillery,  Certain modifications of the Aet, in its spplication to the Boyal Marines
and Indian and Burma forces, are eontained in ss. 179 and 180,

{2) Officers of the Territorial Army and the Territorial Army Reserve in tha

circumstances mentioned in a. 175 {2} and (3a4);
Officers of forees raised out of the United Kingdom, India and Burma snd
serving under en officor of the regular forcea (see u. 175 (41);

(4) Persons who under the orders of the Army Council or of the Governor-
Genersl in India or of the Governor of Burms sccompany in an official
enpacity any of His Majosty's troops on active service in any plass, with the
qualification that such = person if & native of India or Burma will be subject
to Indian military law or Burma military law as the case may be (see a. 175
(7T end note);

(6) Persons acrompanying a force on active serviee and holding from the eom-
manding officer of the force passes ontitling them to be treated as officers
(eee 5. 175 (8) and note);

- (@) Officers belonging to the Resorve of Officers, and the Indian Army Reserve
of Officers, or the Army in India Reserve of Officers, or the Army in Burma
Reoserve of Officers, in the circumstances mentioned in paragraphs {10} and
{9) respectively of a. 175 (see nlzo the Pay Warrant);

{7) Officera of the DMikitia (see a. 175 {100

{74) Officera not otherwise subject to military law who are emploved on military
service or in g military capacity in the circumstances mentioned in a. 173
(104):

{8) Officers of forces rpised in Indja, Burms or n colony whon sattached to or
dotng duty with troops in the United Kingdem in the circumstances men-
tioned in & 175 (11):

{3) Qfficers of a foree raized in India, Burma or a eolony to which the Army
Act is npplied by the law of India, Burina or the colony, ete. (a0 173 (12}).

{10 Members of & Dominion force whe, by virtue of any enactinent relating to
the attachment of such persons, are subject to military law ns officers; (. 175
(13)).

The Act further makes provision with respect to officers of the Volunteers; but
a3 thia foree js not now raised it is unnecessary to suminarize those provisions of the
Act.

3. The persons subject to military law as soldiera are set out in &, 176 (g.v.). The
provisions, hawever, respecting the men of the YVolunteers, are not at present fmpor-
tant, as this force is not now raised in the United Xingdom.

It is to be observed that the ewpression “soldier” includes warrant officers and
non—commigsionod officors (3. 100 {5} and (6)), subject, however, to the special pro-
visions with respect to them in ss. 182 and 183,

It is further to be noted that in spite of the limitations contained in e 176 (5) &
man of the Army Reserve {including the Militia) is, in a modified way, at all times
subjeet to military las, inasmuch ay he is liable to be tried by a court-martial under
&. & of the Iteserve Forcea Act, 1882, for the offences mentioned in that section, which
aro; failure to attend at any place when required, insubordinate behaviour to superior
offivers, end non-compliance with the regulations for the payment or government of
the force.

4, It will be obeerved that the above summary includes amongst the persons sub-
ject to military law eertain eivilians, When {roops are on active service it is abeolutely
necesgary for the sake of military operstions and discipline that eivilians whe aceom-
pany them should be under the control of military officers and tribunala.

&1
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The only modification in the application of tha Aet to persons whoe do not belong to PART ¥
His Majesty's forces which requires notice here is that such persons cannot be punished —
by a C.O. (. 182 {2}).

5. As to the trial and punishment of & person who, or whowse corps, has ceased to Trisl of per-

be subjert to military law sinco the commission of the offence, see 8. 158 and note, ©ons who
have censed

. - t0 ba aubject
Persons subject to Military Law lmmxlmary
AW,

175, The persons in this section mentioned are persons sﬁb]eut to g, 175.
military law as officers, and this Aet shall apply accordingly to all Pemm‘-ﬂ sub-
the persons a0 specified; that is to say. m,hwy law

(1) Officers of the regular forces on the active list, within the @ fieers:

meaning of any Royal Warrant for regulating the pay and
promotion of the regular forces, and officers not on such
active list who are employed on military service under the
orders. of an officer of the regular forces, whe is subjeet to
military law;

{14) Any officer of His Majesty’s air force who iz attached to, or
seconded for service with, the regular forces, subject, how-
ever, to the modifications! contained in this Aet;

{(2) Officers who are members of the permanent staffs of any of the
auxiliary forees, and are not otherwise subject to military law:

(Paragraph (3) repealed by T. A. & M. Act, 1921.)

(34) Officers of the territorial army, other than members of the
permanent staff, if on the active list at all fimes, and if on
the territorial army reserve, at any time when they are doing
duty with any body of troops for the time heing subject to
military law or are ordered on any duty or service for which
a5 such reserve officcrs they are liable:

(4) Al such persons not otherwise subject to military law as may
be serving in the position of officers of any troops or portion
of troops raised by order of Hiz Majesty beyond the limits
of the United Kingdom, India and Burma? and serving under
the command of an officer of the regular forcea:

Provided that nothing in this Act shall affect the applica-
tion to such persons of any Act passed by the legislature
of a colony;

(5) Officers of the volunteers, whenever in actual command of
men who are in pursuance of this Act subject to milifary
law, or when their corps is on actual military service:

{6) Any officer of the volunteers, whether in receipt of pay or other-
wise, during and in respect of the time when with his own
consent he is attached to or doing duty with any body of
troops for the time being subject to military law, whether
of the regular or auxiliary forees, or with his own consent,
is ordered on duty by the military authorities:

(7) Every person not otherwise subject to military law who, under
the general or special orders of the Army Council or of the
Governor-General of India, or of the Governor of Burma,
accompanies in an official capacity cquivalent to that of
officer any of His Majesty’s troops on active service in any
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place,? subject to this qualification, that where such person is a
native of Tndia or Burma, he shall be subject to Indian mili-
tary law or, a¢ the case may be, to Burma Military law, but
in either case as an officer:*

(8) Any person, not otherwise subject to military law, accom-
panying a force on active service, who shall hold from the
commanding officer of such force, a pass, revoeable at the
pleasure of such commanding officer, entitling such person
to be treated on the footing of an officer:*

{9} The persons helding commissions as officers in the Indian army
reserve of officers or the Army of India reserve of officers
or the Army in Burms reserve of officers when such officers
are called out in any military capacity:

{16} Any reserve officer within the meaning of the Royal Warrant
regulating the compesition of the reserve of officers, if an
officer holding & commisgion ay officer in the militia at all
times, and if not holding such a commission when he is ordered
on any duty or service for which, as such reserve officer, he
is liable:®

{10s) Any officer not otherwise subject to military law who under
the authority, or with the approval, of the Army Council
is employed with his consent outside the United Kingdom
cither on military service with an armed force or in any
other military capacity: -

(11) All officers belonging to o force raised in India, Burma or a
colony, when attached to or deing duty with any portion of
the regular, reserve, or auxiliary forces in the Tnited Kingdom:

(12} All officers of a force raised in India, Burma, or a colony to
which this Act is, in whole or in part, applied by the law
of India, Burma or the colony, at such times and subject
to sueh adaptations, modifieations, and exeeptions as may
be speeified in such law:

{13) Any member of a Domirion foree who, by virtue of any enact-
ment relating to the attachment of such persons, ig subjeet
to military law as an officer, subjeet, however, to any adapta-
tions and modifications for which provision Is made by,
or under, that enactment.

NoTe

1. Maodificotfons. See a. 1704,

2. This ia not meant to include strictly eolonial forees, but only foreea rajged ot
the Tmperial expense: see Ch. XI, para. 83, Hee wlso 8. 176 (3) and note. Aato
strietly eolonial forces, see 5. 177,

3. Ype m. 184 for special provisions applicable to persons made pubject to militery
law by this parngraph,

4. Paraz. (7) and (8). Theze paragraphs make eertain persoos aubjest to
mjlitary law as officers who would otherwizse be subject under s. 176 {10} to tral
znd pumishpient aa goldiera. The firut extends to peracns attached to a military
expedition by ordsr of the Army Couneil or the Covernor-Cleneral of India in a
diplomatie, ecientifie, or other officinl capacity. The second would apply te
persons like eoutraetors or newspaper eorrespondents, who obtain passca from the
sommunding officer of the foree direeting them to be treated as officers. It will
be observed that an official whoisa nativo of Indis or Burma, will bo subject to Indian
or Burma railitary law. See s, 180 (2).
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5. Under this paragraph an officer of the Militia is at all times subject to military PART V
izw. Other officers of the Heservo of Officers (which {neludes the Supplementary —
Reserve) are so pubject when ordered on any duty or service for which, aa reasrve 8. 176.
alficers, they ere liable; and in addition they beeome subject to militaty Iaw in the
cirenmstances stated in the concluding part of 5. 175 (19, that is to sey, when ewoployed
on military serviec under tho orders of an officer of the regular forses who ia himgelf
B0 subject.

176. The persons in this scetion mentioned are persons subject Personseub-
to military law as soldiers, and this Act shall apply accordingly to 230 1 o
all the persons so specified; that is to say, &2 soldiers.

(1) All soldiers of the regular forces:
(14) All airmen of the air force who are attached to the regular

forces, subject, however, to the modifications! eontained in
this Act:
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(2) All non-commissioned officers and men of the permanent staff of
any of the auxiliary forees? who are not otherwise subject® to
military law:

(3) All non-commissioned officers and men sefving in & force raised
by order of His Majesty beyond the limits of the United
Kingdom, India,* and Burma, and serving under the command
of an officer of the regular forces:

Provided that nothing in this Act shall affect the applica-
tion to such non-commissioned officers and men of any Act
passed by the legislature of a colony:

{4)s All pensioners not otherwise subject to military law who are
employed in military service® under the orders of an officer
of the regular forees:

(5)* All non-commissioned officers and men belunging to the army
reserve force”

fa) When ealled cut for treining and exercise; and

(b} When ealled out for duty in aid of the eivil power;
and

{¢) When ealled out on permanent service; and

(d) When employed in military serviee® under the orders
of an officer of the regular forees:

[Paragraph (6) repealed by T.A. & M. Act, 1921.]

(64) All non-commissioned officers and men belonging to the terri-
torial army— .

(&) When they are being trained or exercised either alone
or with any portion of the regular forces or other-
wise; and

{b) When attached to or otherwise acting as part of or
with any regular forces; and

{¢) When embodied; and

fd) When called out for actual military service, for purposes
of defence in pursuance of any agreement:

[Paragraph (7) repealed by T 4. & M. Act, 1921

{8) All non-commissioned offieers and men belonging to the voluntecr
forees of the United Kingdom—
(e} When they are heing trained or exercised with any
portion of the regular forces; and
(b} When they are attached to or otherwise acting as
part of or with any regular forees; and
f¢) When their corps is on actual military service:
Provided that it shall be the duty of the commanding
officer of any part of the volunteer force not in actual military
service, when he knows that any non-commissioned officers or
men belonging to that force are about to enter upon any
service which will render them subject to military law, to
provide for their being informed that they will hecome so
subject, and for their having an opportunity of abstaining
from entering on thut service:

PART V
8. 176.
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PART V {(84) All non-conunissioned officers and men belonging to a foree
5 E’ﬁ. raised _in India, Burma or a colony when attached to or
otherwise acting as part of or with any pertion of the regular,

reserve, or auxiliary forces in the Urited Kingdom:

{9)® All persons who are employed by or are in the service of any of
His Majesty’s troops when employed on active serviee, and
who are not under the former provisions of this Act subject to
military law: .

{10)% All persons not otherwise subject to military law® who are
followers of or accompany?® His Majesty’s troops, or~any
portion thereof, when employed on active derviee; subject to
this qualifieation that, where any such persons are ecmployed
by oi are followers of, or aceompany any portion of, His
Majosty's forees, consisting partly of His Majesty's Indirn
forces subject to Indian military law, or consisting partly of
His Majesty’s Burma forces subject to Burma military law,
and such persons are natives of India, or, as the case may be,
natives of Burma, they shall be subject to Indian military law
or, ud the enze nay be, to Burma military law.

(11} All non-commissioned vfficers and men belonging to a {orce
raised in India, Bwmsa or a eclony to which this Act is, in
whole or in part, applied by the law of India, Burma or the
colony, at such time und subjeet to sueh adaptations, modi-
fications, and exceptions as may be specified in such law.

- (12) Any member of a Dominion force_who, by virtue of any enact-
ment reluting to the attachment of such persons, is subject to
military law as a soldier, subjeet, however, te any adaptations
and modifications for which provision is made by, or under,
that enactment.

Nota

1. Mudifications. Sew s, 1704,

F Bee s VA1 (Z).

3. Otherwizse subfect, ete. Soldiers of the regular foress posted to the permunent
studf of the auxiliary forees would be “'otherwiza’ {i.e., as being in the repular forces)
subject to military law.

4. This is not intended to inelude strietly eoloninl forees, but only forces raized
at the Imperial expense, whose maiotenanco i voted annually by Parliament. It
uight, however, no doubt extend to a foree raised under & eclenial Act, but under
Imperinl control.  But strictly colonial forces are dealt with by s, 177, Bec further
Ch. XTI, para. 83.

&. Bee 9. 178,

6. Military esrvire, The term “military service’' 83 heore wsed cannot be satis-
factorily defined without relation to the special cirewtnstances of each particular
cavo,  In no cireumetaneed, therefore, should a pensicner or reservist he considersd
as subject to military law under the provisions of paras. (4) snd (8) {¢) unless &
definite decision to that effect has been obtained from the Army Couneil.

1t hag been decided that paid pensioner recruiters arc in “military service’ within
the meaning of para. {4).

7. A3 to the power to try by court-marfial & man of the Army Ressrve who on
two consecutive oceasions fails to comply with the regulations respecting pay, or
frils to attend at an appointed place, or is lnsubordinate to a superior officer, or
ubtaing pay by any fraudulent meaus, or fails to-eomply with the repulations for
tho government of the forces, see s, 8 of the Reserve Forces Act, 1852,

§. Paraa. (8 and {10). See 5. 184 for special provisioos applicable to peracne
madn subjcet to military law by thesc paragrapha, .

9. See uote 4 to a, 175, nnder which some of the persons indicated hers nught be
subject to military law 'as officers.'”

10. Members of the crew of 8 transport hired Ly the Government would net be
persons accompanying, ete.”
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177. Where any force of volunteers, or of militia, or any other PART V
foree, is raised in India, Burma or in a colony,! any law of India, —
Burma or the colony may extend to the officers, non-commissioned ss. 177, 178
officers and men belonging to such force, whether within or without? povsons be-
the limits of India, Burma or the colony; and any such law may apply, Ipdian,
in relation o such force and o any officers, non-commissioned officers, el
and men thereof, all or any of the provisions of this Act, subject to such forces, aud
adaptations, modifications, and exceptions as may be specificd in such e aw
law, and where so applied this Act shall have effect in relation to such as officers or
force subject to such adaptations, modifications, and exceptions as soldicrs.
aforesaid; and where any such force is serving with part of the rdgular
forees,® then so far as the law of India, Burma or the colony has not
provided for the government and diseipline of such foree, this Act and
any othersAct for the time being amending the same shall, subject to
such exceptions and modifications as may be specified in the general
arders of the officer, whether military or air foree, not below the rank of
colonel or group eaptain, commanding His Majesty’s forces with which
such force is serving, apply to the officers, non-commissioned cfficers,
and men of such foree, in like manner as they apply to the officers,
non-commissioned officers, and men of the regular forces.

This seetion shall not apply to any officer belonging to any such
foree when attached to or doing duty with, or to any non-commissioned
officer or man belonging to any sueh force when attached to or other-
wise acting as part of or with, any portion of the regular, reserve, or
suxiliary forces in the United Kingdom.*

NoTE

1. For definitions of. Fndia, Burma and colony see a. 180 (21), (2La), (23}, (234).

This section applies to what may be termed strietly colenial forees, that i3 to
uny, forecs raised on the responsibility of the government of the eolony. Colonial
legialatures ean apply the whole of the Army Act, or any part of it, to the forces of
the colony, subject to such adaptations as may be nocessary to make them gpplicable.

3, So long as such forees are within the colony their discipline can be provided
for by the law of the colony. This section remaoves uny doubts as to whether that
law would apply to suck forees when outside the limits of the colony,

4. In order to prevent difficulties mrising from deficiencies of the colonial law in
cagea where the eolonial forces are serving with the regulur forces, the section provides
that such doficiencies may be remedied by the spplication of the Army Aet, subject
to nny modification made by goneral ordors of the officer, whether military or air
foreo, nnt below the raak of rolonel or group eaptain, commanding the tegular forces
in question,

4. This section shall not apply, ele. The effect of this provision is that where the
Army Act npplies to colonial forces-serving with the regulars (see, for inslance, 5. 175
{11) and =. 176 (84)), it will apply to them as if they were regulnrs.

178. When officers, pon-commissioned officers, and men belong- Mutuul
ing to the auxiliary forces, or any reserve officers, or retired officers, ;5&;.%;‘;““*
or any pensioners,t are subject to military law in pursuance of this forees and
Act, and when non-commissioned officers and men belonging to the }:‘frf‘l.;“y
reserve forces? are subject to military law in pursuance of this Act,
otherwise than when called out on permanent scrviee, such officers,
non_commissioned officers, men and pensioners shall be subject to this

Act? as if they were part of the regular forces, and the provisions of this
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Act shall be construed as if such officers, non-commissioned officers,
men and pensioners were included in the cxpression “regular forces”;
Provided that nothing in this section contained shall affect the con-
ditions of serviee of any officer, nen-commissioned officer, or man, or of
any pensioner.

NoTE

1. Officers of the guxiliary forces, if on the active list, are subject to military law
at all times (8. 175 (2) (3a)); N.C.Os., and men of the auxiliary forees and pensioners
are ao subject in cases specified in 8, 178 (4), (Ba), (8],  As to reserve officers, see s. 175
(10); and &3 to retired officers see the latter part of & 175 (1), v

2. N.C.Os., and men of the Army Reserve are subject to military law in cases
specified in 8. 176 (8); when ecalled out cn permanent service they actually “iorm
part of"” the regulnr foreea (s, 190 (B); Reserve Forces Act, 1882, 8. 14 (2)). Conee-
quently this contingeney iz omitted from the provision that they shall be subject
to the Act “as if they were' part of such force.

3. As to commsend, rank and precodence of the officers mentioned in this section,
see 8. 71, and KR, 170, ef seq.

4, Under & 132 a member of the Territorial Atmy who has ceased to be subjeat
to military law can, within three months afterwards, be tried by court-martial for
an offence commitied whilst he wos so subject.  See slso T.R.TF. Act, 5. 25 (2],

179, In the applieation of this Act {o His Majesty's Royal Marines
the following modifications shall he made:—

(1) Nothing in this Aet shall prejudice any power of the Admiralty!
to make Articles of War for the Royal Marines or otherwise
prejudice the authority of the Admiralty over the Royal
Marines or confer on any officers who are not officers of the
Royal Marines any greater authority to command the Royal
Marines than they have herctofore used; and a gencral court-
martial? for the trial of an officer or man in the Royal Marines
shall not be convened except by an officer suthorized by a
warrant from the Admiralty in pursuance of this seetion, and
except that where such officer or man while subject to this
Act is serving out of the United Kingdom with any other
portion of the regular forees, and in the opinion of the general
or other offieer commanding those forces (such opinion
te be stated in the order eonvening the court and to be conclu-~
aive}, there iy not present any officer authorized by warrant
from the Admiralty to convene a general court-martial, a
general court-martial convened by such general or other
officer, if authorized to convene general courts-martial, may
try such officer or man:

{2) A distriet court-martial for the trial of & man in the Royal Marines

* may be convened by any officer having authority to convene

a distriet court-martial for the trial of any soldier of any other
portion of the regular forees:

{3)* Any powcr in relation to the convening of courts-martial,
or of authorizing an officer to convene courts-martial,
or to delegate the powers of convening courts-martial,
or of confirming the findings and sentences of courts-
martial, or otherwise in relation to courts-martial, which
under this Act His Majesty may exereise by any warrant
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or warrants, may be exercised in His Majesty’s name by
a warrant or warrantg from the Admiralty; and any such
warrant may be addressed to any officer to whom any warrant
of His Majesty can be addressed:

(4¥ Any power vested by this Act in His Majesty in relation fo
the confirmation of the findings and sentences of courts-
martial, or otherwise in relation to courts-martial, may be
exercizged by the Admiralty:

(5)®* Without prejudice to any power of confirmation, the findings
and sentences of any general or distriet court-martial or an
" officer or man of the Royal Marines may be confirmed by
an officer authorized under this section to convene the same,
or by any officer otherwise authorized* under this Act to
confirm the findings and sentences of general or distriet
courts-martial, as the case may be, for the trial of any soldier

of any other portion of the regular forees:

(6) Any power vested in His Majesty by this Aet in relation to the
making of rules, or to any order with respect to pay, or
to any compleint in respect of an officer who thinks him-
self wronged, shall be vested in and exercised by the Ad-
miralty, and the provisions of this Act respectively relating to
such rules, orders, and complaints shall be construed, se far
as respects the Royal Marines, as if “the Admiralty” were
substituted for His Majesty, as well as for the Secretary of
State and the Army Couneil:

{7) Anything required or authorized by this Act to he done by, to,
or hefore a Secretary of State, the Army Council, or Judge
Advoeate Genersl, may, as regards the Royal Marines, be
dene by, to, or before the Admiralty; and the provisions of
this Act shall be construed, so far as respeets the Royal
Marines, as if “the Admiralty” were substituted for “Secc-
retary of State,” “Army Council,” and “Judge Adwvocate
General”’, wherever those words occur:

{8) Anything required or authorized by this Act to be done by, to,
or before the Commander-in-Chief of the forees in India,
or the general or other officer commanding the forecs in
any colony or elsewhere, may as regards the Royal Marines,
be done by, to, or before such officer as the Admiralty may
by warrant from time to time appoint in that behalf, and, if
no such appointment is made, by such Commander-in-Chief
or general or other officer:

(9) Anything suthorized by this Aet to be done by Royal Warrant
may be done, as regards the Royal Marines, by Warrant
of the Admiralty, and the provisions of this Aet with respect
to Royal Warrants printed by the Government printer shail
apply to any warrants of the Admiralty under this Act:

(10} Anything authorized to be done by the deputy of the Judee
Advocate General may be done by any one of the Commis-
sioners for executing the office of Lord High Admirsl, or by
a secretary of the Admirslty:

PART V
8. 179,
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PART V {11) In the provisions of this Act with respect to evidence, the ex-
-;79 pression “King’s Regulations” ghall be deemed to include
8. 172 Admiralty Regulations:

(12) Nothing in the provisions of this Act relating 1o the term of en-
listment,® to the conditions of serviee, to appointment or
iransfer, to transfer to the reserve, to the re-engagement or
prolongation of serviee, or to forfeiture of serviee of a soldier
of the regular forees, or to the rules for reckoning service for’
discharge or transfer to the reserve, shall apply to the Royul
Marines: ™

Save that if regulations made by the Army Couneil and the
Admiralty provide for the transfer of moen of the Roval Marines
to any other part of the regular forees, a man of the Royal
Marines may, with his consent, be so transferred in accordance
with the said regulations, and subject to those regulations
ghall become a soldier of the said part of the regular forees
in liko manner, so nearly as circumstances admit, as if he had
been enlisted in pursuance of this Aet:

And save that if any regulations so made provide for the
transfer to the Royal Marines of men belonging to any other
part of the regular forces, 8 man belonging to such part may,
with his consent, be so transferred in accordance with the sald
regulations, and subject to those regnlations, shall beeome
o man of the Roval Marines in like maemnner, so nearly as
circumstanccs admit, &s if he has been enlisted in pursuance
of the Acts relating to the Royal Marines:

{13) A marine on his re-engagement shall make a declaration,
¢ither before a justice of the peace or person having under this
Act the same authority as a justice of the peace, for the pur-
poses of enlistment, or beforc o naval officer commanding any
ship commissioned by His Majesty, or before the commanding
officer of any battalion or detachment of Royel Marines, in
the form from time to time directed by the Admiralty:

(14) A man in the Royal Marines ghall for absence without leave, on
eonviction of that offcnce by court-martial, and for fraudulent:
enlistment, forfeit his service in like manner as he forfeits
it for desertion under the Acts relating to the Roysl Marines:

(15} Officers and men of the Royal Marines, during the time that
they are borne on the hooks of any ship comunissioned by
His Majesty (unless made subject to military law as herein-
after provided),® shall be subject to the Naval Discipline Act,
and to the laws for the government of officers and seamen in
the Royal Navy, and to the rules for the discipline of the
Royal Navy for the time being, and shall be tricd and pun-
ished for any offence in the samc manner as officers and sca-
men in the Royal Navy:

Provided that—

{g) The last-mentioned provision shall not prevent the appli-
cation of this Act to any person dealing with or having
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any relations with any such officer or men of the Royal PART V
Marines or to any such officer or man if found on shore us —
a deserter or absentee without leave’; and 5. 179

{b) If any such officers or men of the Royal Marincs are employed
on land,® the genior naval officer prosent may, if if seems to
him expedienit, order that they shall, during such employ-
ment, be subjeet to military Iaw under this Act, and while -
such order is in force they shall be subject to military law
under this Act accordingly:

" (18) If any officer or man of the Royal Marines who is borhe on the
books of any ship commissioned by His Majesty commits an
offence for which he is not amenahle to a naval court-martial,
but for which he ean be punished under this Act, he may be
tried and punished for such offence under this Act:

{17) The Admiralty may direct that an officer of man of the Royal
Marines may he tried under this Act for any offenve’ com-
mitted by him on shore, whether he be or be not amocnable
to & naval court-roartial for such offence, or be or be not
borne on the books of any ship commissioned by His Majesty:

(18) Where any officer or man of the Royal Marines is on boasrd any
ship commissioned by His Majesty, but is borne on the books
thercof for service on shore, he shall be subject to the Naval
Discipline Aet to sueh extont and under such regulations as
His Majesty by Order in Couneil from time to time directs,
and, so fer as he does not so direct, as is for the time heing
directed by Order in Couneil with respeet to the other regular
forees:

(19} Any naval prison within the meuaning of the Naval Diseipline
Act shall be deemed to be inciuded in the definition of & mi-
litary prison for the purposes of this Act relating to im-
prisonment, and the Admiralty shall not have any authority
to estublish any military prison under this Act:

(19a) For the purposes of the attostation of men of the Royal
Marines the cxpression “officer” in section ninety-four of
this Act includes aun officer of the Royal N avy 10

{21) The expression “man of the Royal Marines” includes & non-
commissioned officer of the Royal Marines; and also a Marine
raised or enrolled under the Naval Reserve Act, 1900, or the
Naval Forces Act, 1903, when called into aetual service and
when being trained or exercised.

Note

1, As the Admirnlty by eommission {rom the Crown exercise the powers of the
Crown in relation to the Navy, the powers which by this Act are vested in His
Majesty in relation to the Army are by this seetion given to the Adimiralty.

2. Thia paragraph prevents ap officor of the Army from convening n goneral court-
martial for the trial of an officer or man in the Marines except in the ciroumatancea
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here mentioned, ‘The confirmation ia provided for by paras. {4) wnd (5}. Ses K.R.
673 as to the procedure to be followed when it is decided to try an officer or man
of tha Marines serving at home by general court-martizl under the Army Aet.

3. Pares. (8)-(5), These confer on the Admiralty the power of convening and
of confirming the findings snd sentsnoes of general courte-martial, and of conferring
by warrant on officera the power to convene, and to confirm the findings and sentencea
of, both general and district courta-martial.

4, Para. (5) provides that, in the abzence of aay such confirmation by the Admiralty
or by an officer helding & warrant from the Admiralty, the finding and sentence of
& general or district court-martial on a maring may ba confirmed by an officer holding
a warrant which enables him to confirm the findings and sentences of genera! or distriet-
aourta-martial, a3 the case may be, on soldiers of other portions of the regular foroes.

& The formsalities in the enlistment of the Marines will be those contained in
Peort IL of this Act (sea sa. R0, 81), but the term of enlistment, the conditions of
service, transfer, and forfeiture of service, will remain under the Acts relating to
the Marines; 10 & 11 Viat. ¢. 83; 20 Viet, e. 1.

8, {Unleps made subject to militory low as hereinafier provided.} See proviso (b}

7. This proviso refers to ss. 154 and 156. Bee tlsn note 3 to 8. 13,

%, Employed on land. This refers to employment for & length of time mmounting
to an expedition, end dose not refer to the mere landing of marines for & temporary
pUIpORE.

9. Offence, This means an offence punishable under this Act.

10. Thia paragraph permits officers of the Navy who nre appointed by the
Admiralty as recruiting officers to attest recruits far the Marines.

1794.—(1} The Army Counecil may direct from time to time that
any offences or soldiers of the regular forces shall, under such conditions
as may be prescribed by regulations made by the Army Council and
the Air Couneil, be temporarily attached to the air force.

(2} 'Where an officer or airmsn of the air force is attached to, or
seconded for service with, the regular forces, this Act shall apply to
him, subjeet to the following modifications:—

* * ® * ¥

{¢) The finding and sentence of any genersl court-martial for
the trial of any such officer or airman may be confirmed
by His Majesty, or by an officer authorized to confirm the
findings and sentences of general courts-martial under the
Air Force Act, and not otherwise, except that when such
officer or airmen while subject to this Act i3 serving out of
ihe United Kingdom with a military foree, and in the opinion
of the general or other officer commanding that force (such
opinion to be stated in the eonfirmation and to be conclusive)
there is not present any officer authorized to eonfirm the find-
ings and sentences of general courts-martial under the Air
Force Act, the findings and sentences may be confirmed by a
general ur other officer suthorized to confirm findings and
gentences of general courts-martial under this Act;

{d) Anything required or authorized by this Act to be done by,
to, or before the Army Council or Judge Advocate General
may as regards any such officer or airman be done by, to, or
before the Air Council; and the provisions of this Act shall be
construed, so far as respects any such officer or sirman, as if
“the Air Council” were substituted for *the Army Council”
.and “Judge Advecate General” wherever those words occur;
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(¢) Anything required or anthorized by this Act, to be done by, to,
or before the Commander-in-Chief of the forces in India, or
the general or other officer commanding the forces in any
colony or elsewhere, may as regards any such officer or airman
be done, by to, or before such officer as the Air Council may
appoint in that behalf, and, if no such appointment is made,
by such Clommander-in-Chief or general or other officer;

() I{ any such officer or airman commits an offence for which
he is not amendable under this Act, but for which he can
be punished under the Air Foree Act, he may be tried and
punished for such offence under that Aet;

{g) The power of a court-martial to inflict on an officer the purish-
ment of forfeiture of seniority of rank shall include power to
inflict a punishment or forfeiture of seniority of rank in the
air foree or any corps or unit thereof or both;

(%) Nothing in this Act ghall affect the application to any such
girman of section one hundred and forty-five of the Air
Force Act;

(4} Sections cne hundred and thirty-six to one hundred and forty-
four of this Act shall apply to any such officer or airman as
if he were an officer or soldier of the regular forces, and for
the purposes of their application to any such airman the
references in paragraph (8) of section one hundred and thirty-
eight of this Act to the Army Council and to this Aet shall
be construed as references to the Air Council, and to section
one hundred and forty-five of the Air Force Act, and para-
graph (d) of this subsection shall not apply in relation to
the said sections one hundred and thirty-six to one hundred
and forty-four.

Norr

Thia section was added by the Air Force (Constitution) Aet, 1917,

TUnder this eeotion members of the regular forces may he temporarily attached
to, or seconded for service with, the Air Force, and when so attached or seconded
air force law sppliss to them, subject to the modifieations contained in a. 1764 of
the Air Force Act.

Clonversely, by the last-named section, membera of the regular Air Foree may be
temporarily attached to the military forces, and when so attached or seconded the
Army Act applies to them (s3. 175 (La) and 176 (1a}), subject to the modificationa
contained in 8. 1794 of the Army Aet,

*Attachment” is a personal attachment. TUnits, as such, esnnot be attached,
but a unit could in effect be made subject to mikitary law (or air force Jaw) by attach-
ment of the individual officers and men of the unit under s, 170a of either Act.
TUnder 8. 1844 (1) personnel of a body of the Air Fores serving with a body of the
military forees on active service may be made subiect to military law sa if thay were
officers and airmen atiached to the Army, and conversely under the Air Force Aet.

The regulations relating to aitachments, teferred to in subs. (1), are set cut at
pe. 810-813.

The modifications above referred to consist of stipulations in regard to general
courte-martial. A genersl court-martial held under the Army Act for the trial of
s member of the Air Foros attached to the military forces, though convensd by
an officer of the Army, will be confirined by His Majesty (being referred by the
military authorities to the air foree suthorities for that purpese) or by an officer
anthorized to confirm the findings snd sentences of general courts-martial under

80195-—23

PART
8.179.
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the Air Foree Act, except that overeeas, in steted circumstances, confirmatjon may
be effected by n general or other officer authorized to confirm findings and sentences
of gemeral courts-martial under the Army Act, In the case of military parsonnel
attached to the Air Foree the eonverse procedure applies.

The following examples are given by way of illustration:-—

fa} An air foree officer while attached to the Army commits an offence against
the Army Act: the atmy sommanding officer investigates the charge and
signs the charge-sheet; an army officer convenss & genernl court-maztial
under the Army Act; an gir force officer {ar His Majeaty) confirms.

) Conversely, an army officer while attached to the Air ¥Foroe commits an
offence against the Air Force Act; the air forca commanding officer
investigntos the tharges and signe the charge-sheet; ap air force officer
convenes s general court-martial under the Air Force Act; an army
officer (or His Majesty) confirma, '

As the modifications sbove mentioned apply only tc genersl couris-mertial, it
follews that they de not apply to field general or district eourts-martial, and conme~
quently such courts for the trisl of air foree personnel attached to the Army may
not only be convenad by ermy officera but msy also be confirmed by s military
autherity empowarad to confirm findings and eentences under the Army Act.
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As regards members of the Air Forces gttached to the Army, ell powers of
remission, mitigation snd commutation of mentences under 8. 57 {2) of the Army -
Act are exercianble by the Air Council in lieu of the Army Couneil by virtue of a. 1704
(2 (d) of the Army Act, The eonverse applies in the casa of military personnel
attached to the Air Force.

If o sentence is invalid it may, in the case of a goneral court-martial held on &
member of the Air Force attached to the Atmy, be quashed by & competent nir foree
antharity, or by the Air Counell; and in the cass of a feld general or district court-
martial by a competent military authority (ses K.R. 665}, or by tha Army Counail.
The converse applios in the case of military personnel ettached to tha Air Ferce.

Ii » member of the Air Force attached to the military forces commits an offenca
for which he is not amenable under the Army Aect, but for which be ean be punished
under the Air Foroe Act, ha may be tried and punished under the last-mentioned
Act; he will be handed over to A air foree autherity for investigation of the cese
and disposal.

If attachment of & member of the Air Force to the military forces hae ceased, and
pubjection to military law conmequently terminated, such memper will still remain
amenable to military law in respect of any offence agsinet the Army Act committed
whilst 8o subject: see 5. 158 (1) provieo. In such cpse the offender will be handed
back to the military authorities for investigation of the case and disposal.

Under subs. (2), para. {1}, the power te enforme compulsery stoppages from the
pay of an sirmae attached to the Army towarda the maintenance of his wife or child,
or of any bastard child, or towards the cost of any relief given by way of loan to his
wife or child, remains vested solely in the Air Ciouncil, The converse applies in the
case of & soldier attached to the Air Faree.

1795.—(1) The Army Gouncil may from time to time place any
officers or soldiers of the regular forces at the disposal of the military
authorities of a Dominion! for the purpose of being attached tempor-
arily by those authorities to & Dominion foree, and while a person is so
attached, he shall, to such extent as the law of the Dominjon may
provide, be subject to the military law of the Dominion:

Provided that, except while a state of war exists between His Majesty
and any foreign power, the Army Council shall not so deal with an
officer or soldier without his consent.

(2) While any reserve officer or retired officer, or any wazrant officer,
non-coramissioned officer or man belonging to the army reserve force, is
subject to military law, the foregoing provisions of this seetion ahall
apply in relation to him as they apply in relation to an officer or soldier
of the regular forces.

Nora

1. For definition of Dominion, sco 5. 100 {23},

179c. In the spplication of this Act to officers of His Majesty’t
naval forces who are subject to military law, the power of & court
martial to inflict the punishment of forfeiture of seniority of rank shal
include power to inflict the punishment of forfeiture of semiority o
rank in the navy.
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186.—(1) In the application of this Act to His Majesty's forees when PART ¥
merving in India or Burma, the following modifieation shall be made:— TSO
8. 180,

A court-martial may take the same proceedings for the punishment Modiication
of & person not subject to military law, who in any part of mt“t“jh
Indiz or Burma, commits any offence as a witness before aHis
court-martial, or is guilty of & contempt? of a court-martial, }elesty’s
as might be teken by any civil court in that part of India or whe serving
Burms in the case of the Like offence in that court, and any gﬂ&‘;‘;’a‘:‘:’d
court in which such proceedings are taken shall have juris- His

dietion to punish such person accordingly. %‘nﬁﬂﬂd

(2) In the application of this Act to Hiz Majesty’s Indian forees and m
His Majesty’s Burma forces (hereafter in this section referred to as the
Indian forces and the Burma forces respectively) the following modifi-
eations shall be made—

{0} Nothing in this Act shall prejudice or affect the Indian military
law respecting officers or scldiers belonging té or followers in
the Indian forces, being natives of India}? or the Burma
military law respecting officers or soidiers belonging to or
followers in the Burma forces, being natives of Burma,* and
on the trial of all nffences committed by any such officer,
soldier or follower reference shall be had to the Indian military
law or, ag the case may be, the Burma military law for such
officers, soldiers or followers, and to the established usages of
the serviee, but courts-martial for such trials may be con-
vened in pursuance of this Act;

(%) Indian military law, or, as the case may be, Burma military law
sghall extend to such officers, soldiers and followers as afore-
said wherever they are serving;

il
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(e) the Governor-General of India may puspend the proceedings
of any court-martial held in India on an officer or soldier
belonging to the India forces or to the Burma forees, and
the Governor of Burmg may suspend the proceedings of any
court-martial held in Burmsa on any such officer or goldier;

(d} an officer belonging to the Indian forces who thinks himseif
. wronged by his commanding officer and cn due application
made to him does not receive the redress to which he considers
himself entitied may complain?® to the Governor-General of
India, who shall cause his complaint to be inquired into and if
80 desired by the officer shall make a report through the Secre-
tary of State to His Majesty, in order to receive the directions
of His Majesty thereon;
[Para. (2} repesled by A. & A.F, (A) Act, 1989].

{f} the Governor-General of India in the case of the Indian forces,
and the Governor of Burma in the case of the Burma forees,
may reduce any warrant officer to a lower grade of warrant
rank, or may remand any such warrant officer to regimental
duty in the regimental rank held by him immediately before
his appointment to be a warrant officer;

{Para. (g} repealed by A. & A.F. (A) Act, 1938].

(h} Patt II of this Act shall not apply to the Indian forces or the
Burma forees, but persons may be enlisted and atfested in
India or Burma® for medieal service or for other special
gervice in the Indian forces or the Burma forces for such
periods, by such persons and in such manner as may be from
time to time suthorized by the Governor-General or the
Governor of Burma.

{3) In this Act, so far as regards India, any reforence to an indictable
offence, or an offence punishable on indictment, shall be deemed to
refer to an offence punishable with rigorous imprisonment.

|

Nors

1. For tha power of an Indian court to institute procesdings in respect of offences
committed or in relation to proceedings in the vourt, ses the Indian Code of Criminal
Procedure, 1908, Ch. XXXV, which code, as adapted by the Government of Burma
(Adaptation of Laws) Ordar, 1837, sléo applies in regard to eourts in Burms.

2. Natives of India. .. .nalives of Burma. See definition in 5. 100 (22),

A oourt-martial on a person subject to Indian military law eor Burms military
law mmust accord with the provisions of that law, but under this sub-section may
be convened by an officer puthorized to convene s oourt-oartinl under the Army
Act. It will bs ohesrved that Indian military law or Biurma military law is by
ithis sub-section mede applicabla to perscns subject o such law wherever they are
perving. .

3. 8em 8. 42 and note. FEurcpean officers of the Indisn Army upon attaining
substantive rank higher than that of dsutensnt-colonsl ceasa to belong to the Indian
Army, and their right of complaint then lies under s, 42.

4. For definitions of Tndiz and Burma, see 5, 100 (21) (214).

Europeans cannot be enlisted for service in Indis or Burmsa only, except under
the proviegiona of thia sub-section which permits Europeans to be enlisted for medical
or other special servioe in manner from tima to time provided by the Covernor-Genaral

ot Tndia or the Governor of Burma.

1t will be noted thet under a. 190 {21}, “India” includes the territories in India
under the domimion of any native prince or princes ag well as the territories the
government of which is vested in His Majesty.
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181.—(1) The provisione of this Act with respect to enlistment shall
not apply to a person enlisted or enrolled in any of His Majesty’s
auxiliary forces, except so far as such person enlists® or enrols himself,
or attempts to enlist or enrol himself in the regular forces or in a force
raised in Indis, Burms or & colony, and except so far as the said pro- -
visionst may be applied by any other Act.

{2) The provisions of this Act shall apply to the permanent staff of
the auxiliary forees who are not otherwise part of the regular forces, in
like manner a8 if such permanent staff were part of the regular forees.

r

(3) The provisions of this Act with respect to billeting and impress-
ment of earriages® shall apply to Hia Majesty’s auxiliary forees when
subject to military law, in like manner as if they were part of the
regular forees, subject to the following modifieation.

(4) An order issued and signed as a route or an order signed by the
officer commanding the unit of the territorial army, or the battalion or
corps of volunteers, shall be substituted for a route,—

fa) In the case of any man of the territorial army attending for his
preliminary training; and '

{b) In the case of any officer, non-commissioned officer, or man
of the territorial army assembled for training and exercise
- at the place in the United Kingdom appointed by His Majesty
in that behali, or when called out for actual military service
for purposes of defence in the United Kingdom; and

() In the case of any officer, non-commissioned officer, or man of the
territorial army embodied under an order of His Majesty,
who has joined his corps at the place appointed for his assem-
bling; and

(d ) In the case of any officer, non-commissioned officer, or man of
the volunteers attending ai the place at which his corpe is
required to asseinble;

and an order to hillet such officer, non-commissioned officer, or man
purporting to be signed in manner required by this Act in the case of &
route, or by the officer commanding a unit of the territorial army, or &
battalion or corps.of volunteers, as the case may be, shall be evidence,
until the contrary is proved, of the order being issued in aceordance
with this Act, and when delivered to an officer, non-commissioned
officer, or man of the territorial army or velunteers shall be a sufficient
authority to such officer, non-commissioned officer, or man to demand
billets; and when produced by an officer, non-commiesioned officer, or
mar to & conastable shall be conclusive evidence to such constable of the
suthority of the officer, non-commissioned officer, or man producing
the same to demand hillets in accordance with the order.

(5) The competence or liahility of an officer of the auxiliary forces
to be nominated or elected to, or to hold, the office of sheriff,* mayor,
or alderman, or an office in 8 municipal corporation, shall not be
affected by reason of the battalion or.corps to which he belongs being
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assembled for annual tralmng at the time of such nommatwn or election,
or during the time of his tenure of office.®

{6) When a member of the volunteers or the territorial army, heing a
non~commissioned officer or private, is subject to military law, a dis-
missal may be awarded to him as a punishment, in the event of his
committing any offence triable by court-martial or punishable by a
commanding officer under thia Act.

Norm

1. Ezcepl so far os such person enlists. For the offence of fraudulent enlistment,
gea & 13: for that of unanthorized enlistment, see zs. 32, 33, and 90,

2. Except ao for as the paid provisions. This refers, £.9., to the application of the
procedura for enlistment éo enlistment into the Territorial Army; T.R.F. Aat, 5. 10

3. Billeting and impressment af carriages. Hee Part III of the Aot.

4, Tf & sheriff is an officer of the Territorial Army at the time when his corps is
embodied, he ia dischargod from performing personally the office of sheviff, and the
under-sheriff is to perform the duty (T.R.F. Aet, . 28 (3)).

5. The eeat of & member of Parliament is not vacated by the arceptance of a com-
miesion in the Territorial Army; and B person in the Territorial Army ia not liable
to any punishment for abeence during the time he iz going to vote at any clection
of & member to serve in Parliament, or during the time he ia returning from such
elestion. A poerson in the Territorial Army cannot be compelled to serve na a peace
officer, or &5 & parish offieer {T.R.F. Act, 4. 23 {(4)). Aa to an officer or man of the
Territorial Army being exempt from serving on any jury, see Ch. XII, para. 8, and T. A,
Regs. 480488,

PART V
sg, 181, 182,

182. The provisions of this Aet shall apply to a warrant officer! in Special pro-

like manner as if he were a non-commissioned officer,? subjeet never-

vigions as to
Warrant )

theless (in additien to the modifications for a non-commissjoned officer) officers,

to the following modifications:—

(1) He shall net be punished? by his commanding officer? nor sentenced
by a district edurt-martial to any punishment not in this
section mentioned; and

(2) He may be sentenced—

{a) by a district eourt-martial® to be severely reprimanded or
reprimanded, or to such forfeitures, fines and stoppages
aa are allowed by this Act, and, either in addition to or
in substitution for any such punishment, to be dismissed
from the service, or, if he was originally enlisted as a soldier
but not otherwise, to be reduced to the ranks, or in any case,
to be reduced to a lower grade, or to an inferior eclass of
warrant offtcer (if any), or to the bottom or any other place in
the list of the rank which he holds; or

{b) by any court-martial ‘having power to try him, other than
a district court-martisl, to any punishment which under
this section, a distriet court-martial has power to award,
either in addition to or in substitution for any other punish-
ment; or

{¢} to the punishments prescribed in that behalf under section
forty-seven of this Act by the suthorities referred to in that
section.

(3) A warrant officer reduced to the ranks or remanded to regimental
duty in the rank of private shall not be reguired to serve in
the ranks as a soldier;

80195—24
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{4) The president of a court-martial for the trial of & warrant officer
ghall in no case be under the rank of captain.

NoTe

1. This section makes the Act apply, subjeat to certain modifications, to warrant
officors as if they were N.C.0a. Warrant officers cannot be summarily punished by

‘s 0. See, however, 5. 47, with regard to summary disposal of offences commijtted

by warrant officers.

3. The Army Council and eertsin other specified authorities can reduce & warrant
officer under 8. 193 (2} as applied by thig section. If, however, the ground is mome

. misconduct which is an offence against the Act, he should, as a rule, be put on trinl

Bpecial pro-
vislona as to
NON-COImis-
sicnad
officer.

bofore a court-martial,

3. A private soldier or N.C.0, who Lolds the "acting” renk of warrent, officer is an
acting non-rommissionnd officer within the meaning of 8. 183, provieo {c), and may ba
ordered by his C.0. for an offence or otherwise to reveri to his permacent grade,

As regards tomporary Tank, eee notes 3 and 8 to u. 183,

A warrant officer, olasa II, who holds the acting rank of warrant officer, olass I,
may, with the sanation of an officer not below the rank of brigadier, be reverted te
his permanent rank by his C.O. but not by way of punishment for an offence. Bea
K.R. 273.

4, In this and the next section, the commanding officer is the commanding officer
as defined by H.P. 129, Bse K.R. 526,

5. A district court-martial can only sentence & warrant officer to the punishments
mentioned in para. (a); but & general or deld ganeral court-martial can award any
of the pupishmenta so mentioned, eitker in addition te, or in substitution for, aoy
punishment which they ean award under their ordinery powers. Bee note 9 to 8. 44.

183. In the application of this Act to a non-commissioned officer! the
following modifications shall apply:—

(1) The obligation* on s commanding officer to deal summarily
with & soldier charged with drunkenness shall not apply fo &
non-gommissioned officer charged with drurkeness;

“(2) The Army Council, and

{a) in India the Commander-in-Chief of the forees in India, or
guch offcer as he, with the approval of the Governor-General,
may appoint;

{b) elsewhere outside the United Kingdom, the officer commanding
the forces, if not below the rank of major-general and i
appointed for that purpose by the Army Council’s, and

(¢) on active service the officer commanding-in-chief in the field,
and any general officer or brigadier he or the Army Council
may appoint, may reduce! amy non-commisgioned, officer to

the ranks or to any lower grade ¥’

(3) A non-commissioned officer may, by the sentence of a court-
martial, be ordered, to be reduced’ to the rankst, or to any
lower grade, or to forfeit seniority of rank,’ either in addition
to or without any other punishment, in reapect of an offence:

{4) A non-commissioned officer sentenced by court-martial to penal
servitude, field punishment, imprisonment or detention shall
be deemed? 1o be reduced to the ranks:
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Provided that— PART V

(a) An instructor, Army Educational Corpa shall not be liable , g3
to be reduced to the ranks (unless he has been transferred
from the ranks, in which case he may be reduced to the rank
which he held at the date of transfer), but may nevertheless
be sentenced by s court-martial to penal servitude, imprison-
ment or detention® or to a lower grade of pay, or to be dis~
miseed, and if sentenced to penal servitude or imprisonment
shall be deemed to be dismissed; but,

80195—243
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(6) The Army Council, and In India the Commander-in-Chief
of the forces in India, or such officer as he, with the approval
of the Governor-General may appoint, may diemiss an
instruator, Army Educstional Corps;

{¢} A eoldier being an acting non-commissioned officer by virtue
of his employment either in a superior rank or in an appoint-
ment may be ordered by his commanding officer either for
an offence or otherwise to revert?, to his permanent grade as

- n, non-commissioned officer, or, if he has no permmanent grade
above the ranks, to the ranks.*

Notr

1. Non-commissioned officer. Bee definition in s, 190 (5).

2. Obligotions. Beo n, 46 (3).

Zx. The Army Council bave appointed the under-mentioned competent authorities
for the purpesee of this sub-paregraph:—

The Commander-in-Chief, Bermuda;

The General Officer Commanding, the British Troops in China;

The (General Officer Commanding, the British Troops in Egypt;

The Commandar-in-Chief, Gibraltar;

The Commander-in-Chief, Malta;

The Ge: 1 Officer C: nding, Malaya.

The General Officer Commanding, British Forces in Palestine and Trans-Jordan,

The General Officer Commanding, Burma, ’

3. Parae. (2), (3}, and provies (c). Except sa provided in para. (2) & N.C.O.
can only be reduced by sentence of & court-mnartial; but inaamuch as the term “non-
commissioned officer” includes acting N.C.0. {see 8. 190 (5))}, it in provided by proviso
{c} that & soldier having aoting rank only may be ordered by hia C.0., fer an offence

' or for any cther cause, to revert t¢ his permanent geade, or, if be has no permanent
ws N.C.0, to the ranke. As to reduetion of N.C.Os. convicted by the eivil
power, sea K.B. 873, As to reduotion of a N.C.0O, removed from an appointment,
sep IL.R., 274, Sc long ae the conditions obtain under which temporary rank is held
(K.R. 255 (2)), suoh rank must be dealt with as though it were substuntive. Conse-
quently a N.C.O. holding temporary rank cannot be ordered by his C.0. to tevert
to any lower rank on grounds of jneffisjenny or unsuitability, or by way of punish=
ment, for an ofience (K.R. 273 (d)).

4. A warrant officer or N.C.O. reduced under para, {2} cannot claim a trial by
oourt-martial, .

When a N.C.O. ia redused to the ranks undor pars. (2), the date from which the
reduction is to take effect should be specified in the order. See K.R. 276.

B. Ordered to forfeit seniority of rank, BSee note 12 to a. 44.

4. Pars. {3) must be read in conjunetion with K.R. 255, defining what are ranks,
Lanca and acting rank is & matter to be dealt with entirely by the C.0, and not being
legully & rank under the E.R. is nol cognizabls in the sentence of & court-martial,
Therefore s sentence of reduection from or to lance rank, e.g. from or to the rank of
lenoe-pergeant or lance-corporal, ie inoperative, Put a lnnee-corporal, being a N.C.O,,
loses his lanee rank ynder para. (4) upon being sentenced to any of the punishment
therein mentioned.

Though & sentence of reduction from or to acting or lance raok is inoperative,
nevertheless vertain other punishments peculiar to & N.C.0, may be awarded to a
soldier holding such appointments, {.e., reprimand or severe reprimand. BSee 5. 44
{mm). As regards temporary rank, se¢ note 3 above.

A N.C.0. holding temporary rank may legally be,pentenced by ocurt-martisl to
be reduced to a lower temporary or permanent rank, or to the ranks. For example,
» temporaly sergeant whose permanent rank js corporal may be sentenced to be
reduced to the rank of corporal, or to the ranks, If, however, he holds no permanent
rank above that of private he can only properly be sentenced to bo reduced te the
temporary rank of corperal, or to the ranks; a sentence of redurction to the rank of

' gorporal in such circumsatances would be deemed to be reduction to the temporary
rank of sorporal,

PART V
ss. 183, 184,
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7. Although under this paragraph & N.C.0. holding per t or temp ¥
. when sentenced to penal servitude, imprisonment, detention, or field punish-

.. 18;. 184, ment, is, ipao facto, reduced to the ranks, it ia desirable to specify the reduction in the

i
:’]ﬂ]ﬂ

ial
ieation
Aot to
m% cto
ajonty’s
forces.

pro=
a8 to

sentence. Bee R.P., App. II, p, 788,

8. This provies allows an instructor, Army Hducatjonal Corpe, to be sentenced
to penal servitude, imprisonment, or detenticn, although he cannot be reduced to
the ranks unless he has been transferred from the ranks, in which case he may be
reduced to the rank which he held at the date of transfer, It dosw not of coures
prevent the infliction of any loam punishment than detenticn.

9. When en acting N.C.0. hea been punished by eourt-mertisl for an offence,
snd such punishment does not involve reduction or reversion, his C.Q. can neverthaless
revert him to his permanent grade, net as e further punishment, but because the
proceedings show him to be unfit to hold his appointment.

184. In the application of this Att to persons who do not belong
to His Majesty’s forces,! the following modifications shall be madn:—

(1) Where an offence has been committed by any person subject to
military law who does not belong to His Majesty’s forces,
such persons may be tried by any description of court-martial
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convened by an officer autherized to convene such description
of ecourt-martial within the limits of whose command the
offender may for the time being be, and may be tried, and on
conviction dealt with and punished accordingly;

{(2) Any person subjeet to military law who does not belong to His
Majesty’s forces shall, for the purposes of this Act relating
to offences,® be deemed to be under the command of the
commanding officer of the eorps or portion of a corps {if any)
to which he is attached, and if he is not attached to any corps
or a portion of a corps under the command of any officer
who may for the timé heing be named a8 his commanding
officer by the gencral or other officer commanding the foree
with which such person may for the time being be, or of any
other prescribed officer, or, if no such officer is named or
preseribed, under the command of the said general or other
officer commanding, but such person shall not be liable to
be puanished by & commanding officer:

Provided that a general or other officer commanding
shall not place a person under the command of an officer
of rank inferior to the officizl rank of such person if there is
present, at the place where such person is, any officer of
higher rank under whose command he can be placed.

Norte

1. TLis section provides for the tnel by ecourt-martial of & perscn who does not
belong to cither the regular or the auxiliary forees, but who is subject to military
law under ejther 5. 175 {7} and (8} or s, 176 {9} and (10}.

2. Thia paragraph has refercnece to certain offences, see 89, 7 (4), 14 (2), 15 (3),
and also to the {nvestigntion by the commanding offieer, see se. 45 pnd 48; sea also
3. 49 (field general court-martial), and R.P. 120,

1844.1—(1) Where an officer or petty officer in the navy is 8 member
of a body of His Majesty’s naval forces acting with or is attached
to any body of His Majesty's military forces under such conditions
as may be prescribed? by regulations made by the Admiralty and Army
Council, then, for the purposes of command and discipline, and for
the purposes of the provisions of this Act relating to superior officers,
he shall, in relation te such body of His Majesty’s military forces as
aforesaid, be treated and have all such powers {other than powers of
punishment) as if he were a military officer or non-commissionéd
officer as the cage may be.

{1a). Where an officer or non-commissioned officer of the air force
is & member of a body of His Majesty’s air force acting with any
body of His Majeaty’s military forecs under such conditions as may be
preseribed? by regulations made by the Army Council and the Air
Council, tken, for the purposes of command and discipline, and for
the purposes of the provisions of this Act relating to superior officers,
ke shall, in relation to such body of His Majesty's military forces as
aforesnid, be treated, and have all such powers (other than powers
of punishment), as if he were a military officer or non-commissioned
officer, as the case may be:

Provided? that under regulations made by the Army Council and
Air Council the officers and airmen of a body of the air force acting
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with any body of His Majesty’s military forces on active serviee, or
any such officers or airmen, may, in such manner and in such eircum-
stances, and subject to such conditions as may be provided by or under
those regulations, be made subjeet to military law, and in such case
they shall be subject thereto in like manner as if they were officers
and airmen attached to the Army.

(2) Where any officer or soldier is a member of a body of His

Majesty’s military forces acting with or is attached to any body of
Hia Majesty’s naval forces under such ‘conditions as may be pro-
‘seribed by regulations made by the Army Council and the Admiralty,
then, for the purposes of commeand and diseipline and for the purposes
of the provisions of this Act relating to superior officers, the officers
and petty officers of such naval body shall, in relation o him, be
treated and have all such powers (other than powers of punishment)
&g if they were military officers or non-commissicned officers.

(2a) Where any officer or soldier is a member of Hiz Majesty’s
military forces acting with any body of His Majesty’s air force under
guch conditions as may be preseribed by regulations made by the
Army Council and the Air Counecil, then, for the purposes of com-
mgnd and discipline and for the purposes of the provisions of this
Aot relating to superior officers, the officers and non-commissioned
officers of such body of the air force shall, in relstion to him, be treated,
and have all such powers (other than powers of punishment), as if they
were military officers or non-commissioned officers,

(3) The relative rank* of naval and military and air foree officers,
petty officers, and non-commissioned officers ghall, for the purposes
of this section, be such as iz provided by the King’s Regulations and
Admiralty Instructions for the time being in force.

Norr

t. This section was introduced by the Army (Amendment) Aet, 1015, and additions
have since heen made.

The seotion, and those below mentioned, provide for the powers of command and
diseipline mutunally exercieabla by and over officers and other ranks of the varjous
servioes where hodies of the Army and Navy or of the Army and Air Force aro acting
together,

The pection muat be read in conjunction with s, 90a of the Naval Discipline Act or
8. 1844 of the Air Force Act, a3 the casa may be, which will be found on pp, 869, 813-4.
The effect of the ecomhined sections 1a that whare peraonnel of the Army snd of the
Navy, or Air Forea, pre acting together and tho “'preseribed conditions’ are fulfillad,
then (in brief) :—

{a} The officers and peity officers of the naval coutingent, or the officers and
N.C.0s. of the Air Feree, as the cass may be, have the same powers of
ecommand and discipline (but net of punishiuent) over wilitary officera
and men as they would bave if they were themsclves military officera
and N.C.Os. of ranks corresponding te their own; conversely—

b} Military officers and N,C.0Os, have similar powers over eir foree personnel,
and military officers and N,C.0s, not below the rank of sergeant have
pimilar powers over npaval personnel.

2. The “prescribed conditions'” at present in force are set out on pp, 509-310 and
813-817.

3. The proviso to subs. (11) applies only ss betwsen the military and sir forees.
Under the proviso, perscone]l of a body of the Air Foree serving with n body of the
military forces on active service msy be mede subject to military law as if they were
officers snd airmen aéached to the Army; and eonversely under the Air Foree Act.

4. A table of relative ranks will be found in K.R. 875.

LS
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1848, When a body of the regular, reserve or auxiliary forces and
8 body of an air force raised in India are serving together under such
conditions ag may be prescribed by regulations made by the Army
Council and the Governor General of India, then, if it is so provided
by the regulations, but subject to any excepiions or limitations speci-
fied therein, a member of either body shall, in relation to the other
body—

{a) be treated for the purposes of command and discipline, and
for the purposes of the provisions of this Act relating to
superior officers; and i

(b} bave for those purposes sll such powers {other than powers of
punishment), o

as if he were a member of that other body holding relative rank.
For the purposes of this section, the relative rank of members

of different forces shall be such as may be provided by regulations
made a8 aforesaid.

Nore

Bee regulation made under this esoticn by the Army Council and ibe (Jovernor
Geperal of India on p. 817,
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Saving Provisions

“185, The jurisdiction and powers of & Secretary of State under
this Act with respect to military convicts or military prisoners, or to
prisons other than military prisons, shall in Northern Ireland be
exercisable only subject to the approval of the Ministry of Home
Affairs for Northern Ireland.” '

186. Nothing in this Act shall affect the application of the Naval
Discipline Act or any Order in Council made thereunder, to any of
Hie Majesty’s forces when embatked on board any ship eommissioned
by His Majesty, and the auxiliary forces shall be deemed to be part
of His Majesty's forces within the meaning of that Aet.

Note

By 8. 88 of the Naval Discipline Aet, His Majesty's land and air forces when
emnbarked on beard any of His Majesty's shipa shall be subject to the provisions
of that Act to auch extent end under puch regulations aa Hia Majesty ahall by
Order in Couneil direct. Tbe Order in Couneil now in force will be found st p. 8i8
ef seq.

Bee alse notes to 8. 188,

Definitions

187, This Act shall apply to the Channel Islands and the Isle
of Man in like manner as if they were part of the United Kingdom,!
subject to the following modifications:—--

(1) The provisions of this Aet relating to billeting and the im-
pressment of earrisges shall not extend to the Channel Islands
and the Isle of Man;

(2) For the purposes of the provisions of this Aet relating to the
execntion of sentences of penal . servitude, imprisonment
or detention, and to prisons and detention barracks, the
Channel Islands and the Isle of Man shall be deemed to be
colonies, and any sentence of penal servitude, imprisonment,
or detention, passed in any of those islands shall be deemed
to have been passed in colony?;

{3) For the purposes of the provisions of this Act relating to the
auxliary forees the Chsannel Islands shall he deemed to be
colonies;
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(4) For the purposes of the provisions of this Act relating to the PART V
militia the Isle of Man shall be deemed to be & colony. 1-;; 189
848, - =

MNors

1. Ordinarily, the term “United Kingdom' does not include either the Channel
Islands or the Isle of Man, but for the purpoees of this Aet and subjeot to the
provisions of this seetion, they are included in that expression. Hee . 180 (204).

'The effect of para. (1) is to excluds thoss islands from the operation of Part IIT
of the Act (e, 102-121}.
3. "The efect of this is to require pereons sentenced to penal gervitude, imprison-
ment, or detention in the Cl 1 Telands or Jsle of Man to be brought to the United
Kingdom under the same circumstances as when they are genfenced in & colony.
Bee g, 50 and 64,

# — ica~
187a. This Act shall apply ggl; ca:

(z) in relation to any ferritory in respect of which a mandate on to man-
behalf of the League of Nations is being exercised by Hisfawed .
Majesty’s Government in the United Kingdom, in like
mannet ga it applies in relation to a British protectorate:

(6) in relation to any territory in respect of which such a mandate

: is being exercised by His Majesty’'s Government in a
Dominion, in like manner as it applies in relation to that
Dominion.”

#187c.—(1) Dominions to which this section applies are the Com- Appliea.
monwealth of Australia, the Dominion of New Zealand and New-iraciaist
foundland. Dominions.

(2) Until the date on which the Parliament of a Dominion to which

this section applies adopts section four of the Btatute of Westminster,
1031, and until such later date, if any, as may be fixed by the adopting
Act for the adoption to take effect, the provisions of this Act shall
apply in relation to, and in relation to forces raised in, that Dominion
ag they apply in relation to, and in relation to forces rajsed in, any
other part of His Majesty’s dominions which is situate outside the
United Kingdom and British India and is not & Dominion.”

188. Where a person subject to military Iaw is on board a ship, thia Apglics.tion
Act shall apply until be arrives at the port of disembarkation in like :{,ip:‘“"
manner as if he and the officers in command of him were on land at
the place at which he embarked on board the said ship, subject to this
proviso, that, if he is tried and sentenced while so on board ship, any
finding and sentence, so far as not confirmed and executed on board
ship may be confirmed and executed in like manner as if such person
had been tried at the port of disembarkation. '

(2) Where the officer commanding the troops on hoard a ship holds
an authotity empowering him during the voyage to convene a court-
martia] for the trial of any person under his command who is subject
to militery law and to eonfirm the finding and sentence of a court-
martisl convened for the trial of any such person ss aforesaid, or
conferring on him either of those powers, thab authority shall, in
relation to any such person as aforesaid, have effect as if it had been
issued at the place where that person embarked on board the said
ship by an officer or person gualified under thiz At to issue such an
authority at that place. .
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Nors

Army courts-martisl sre not held on board His Malesty's ships (a. 186): but by
virtus of thia secticn, when soldiers are smbarked on a ship not commimionsd by
His Majoaty, an cfficer holding & warrant to eonvens tourts-martisl st the place
of such embarkation will be able to convene & court-martial cn board the ship, and )
for this purpose n district court-martial warrant is given befors railing to the offier
in command (K.R. 1081). - _

Bubs. (2) enables & warrant issued at the commencement of & voyage to cover
all troops who may come under the command of the Q.C. troopa during the voyage.
If m soldier is triesl on board the ship for an offence committed either before embarkation
or on board, the sentence, if not confirmed on board, can be eonfirmed at the placa
of disembarkation by the officer who would have had authority to confrm it if the
eourt-martial had been convened and the trial held at that place, and it car be executed
thers

As to troops en board & ship being ““on active service” even before actual departure
for the ares of operations, see note 1 to a. 189.

Whers troops on board ero on motive pervice, their C.0. can also (without any
warrant) convens & field general opurt-martial (s, £9).

189,—(1) In this Act, if not inconsistent with the comtext, the
expression ‘‘on active service” as applied to a person subject to milftary
law means whenever he is attached to or forms part oft a foree which
is engaged in operations against the enemy or is engaged in military -
operations in & country or place wholly or parily oecupied by an
enemy, or is in military occupation of any foreign country.

(2} Where the governor of a colony® in which any of His
Majesty’s forces are serving, or if the forces are gerving in a
Dominion? or out of His Majesty’s dominions, the general officer or
brigadier commanding such forces, declares? at any time or times
that, by reason of the imminence of active serviea or of the recent
existence of active service, it is necessary for the public serviee
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PART V that the forces in the colony or under his command, e the case may

8. 189,

be, should be temporarily subject to this Act, as if they were on active
service, then, on the publication in general orders of any such declar-
ation, the forces to which the declaration applies shsll be deemed to be
on active service for the period mentioned in the deelaration, so that
the period mentiozed in any one declaration does not exeeed three
months from the date thereof, :

(3) If at any time during the said period the governor or general
officer or brigadier for the time being is of opinion that the necessity
continues he may from time to time renew such declaration for another
period not exceeding three months, and such renewal shall be published
and have effect as the original declaration, and if he is of opinion that
the said necessity has ceased, he shall state such opinion, and on the
publication in general orders of such statement, the forces to which
the declaration applies shall cenge 1o be deemed to be on active serviee.

(4) Every such declaration, renewal of declaration, and state-
ment by the governor of a colony shall be made by proelamstion
published in the official gazette of the eolony, and it shall be the
duty of every governor or general officer or brigadier making a declar-
stion or renewal of o declaration under this section, if he has the means
of direct telegraphic communication with a Hecretary of State, to
obtain the previous consent of the Secretary of Btate to such declar-
ation or renewal, and in any other ¢ase to report the same with the
utmost practicable speed to the Becretary of Btate.

(5) The Becretary of State may, if he thinks fit, annul a declar-
ation or renewal purporting to be made in pursuance of this section,
without prejudice to anything done by virtue thereof before the date
st which the annulment takes effect, and until that date any such
declaration or renewal shall be deemed to have been duly made in
accordance with this section, and shall have full effect.

(6} Where any such forces so serving in a Dominion or cut of His
Majesty’s dominicns are under the cornmand of an air officer the powers
exercisable under this section by a general officer or brigadier shall be
exercisable by such air officer, and this section shall apply accordingly.

Notr

1, Troops may be on active service even befora ambarkation for the seat of war
if the circumatances are such that they can reasonably be held to he attached to
ot to form part of & force such ar is specified in this subsection. Tnder the provisione
of section 188 such troops, if on active service at the port of embarkation, would
oontinue o be on active service during the voyage.

2. For definitions of Dominion and colony, see 8, 190 (23) {234).

3. It will be observed that the power given by this section o anticipate, or prolong,
Bo it were, the peried of aotive service is given to the povernor in a eolony, and to
the general officer or brigadier when in a dominion or out of the King's dominions
{or to an air officer when in command of the forces). The declaration of the governor
must be by proclamation in the official gazetta, but it does not take effect as regards
the forces until the declaration has been published in general orders. On such
publication the troops will be deemed to be on activa servies, although active service,
ne defined by the Act, has not actually begun or haa ended.
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190. In this Aet, if not inconsistent with the context, and subject PART V -
o any express provision to the contrary, the foliowing expressions —
have the meanings! hereinafter respectively assigned to them; that 8 199.
is to say, Interpreta-

{1) The expression “Secretary of State” means one of His Majesty’s fion of
Principal Secretaries of State;

(3) The expression ‘“Commander-in-Chief” means the field-marshal
or other officer commanding in chief His Majesty’s forces
for the time being;

(4) The expression “‘officer’” means an officer commissioned or in
pay as an officer in His Majesty's forces, or any arm, branch,
or part thereof and includes also—

(@) & person who, by virtue of his commission, is appointed to
any department, or corps of His Majesty’s forees, or of any
arm, braneh, or part thereof;

(b} & person, whether retired or not, who, by virtue of his com-
mission or otherwise, is legally entitled to the style and rank
of officer of His Majesty’s said forces, or of any arm, branch,
or part thereof;

(¢} any officer of His Majesty’s naval or air forces who is for.
the time being subject to military law; and

(d) any officer of a Dominjon force who is for the time being
subject to military law;

Officers holding honorary commission are officers within
the meaning of this Aet, subject to the exceptions in this Act
mentioned:

{(5) The expression “non-commissioned officer” includes an acting
non-commissioned officer, but save as ie in this Aet men-
tioned does not include a warrant officer;

(6) The expression “soldier”’ does not include an officer as defined
by this Act, but, with the modificationst in this Act con-
tnined in relation to warrant officers and non-gommissioned
officers, .does include a warrant officer and 2 non-commis-
gioned officer, and every person subject to military law during
the time that he is so subject;

(7) The expression ‘superior officer’” when used in relstion to a
soldier, includes a warrant officer, and also ineludes & non-
commissioned officer as above defined;

#(74) The expressions ‘the foroes' and "Hlis Majesty’s forces’ do not
include ‘His Majesty’s Dominion forees’;”

(8) The expression “regular forces”’ means officers and soldiers
who by their commission, terms of enlistment, or other-
wise, are liable to render continvously for a term military
service to His Majesty in every part of the world, or in any
specified part of the world, including soldiers of the reserve
forces when called out on permanent service, and including,
subject to the modifications in this Act mentioned, the
Royal Marines and His Majesty’s Indian forces, and His
Majesty’s Burms forces;

(9) The expression “reserve forces” means the army reserve force
including the militia;

{Paragraph (10) and (11} were repealed by the Reserve Forces Act, 1888 (45 & 46 Viet.

o. 48), and thal Act enacted (x. 28) that in the Army Act the ezpression "army reserve force”
should mean the grmy rescree whder the Heserre Forces Act, 1882.)
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(12) The expression “auxiliary forces” mesans the territorial army
and the volunteers;

(Paragraph (13) repealed by T A. and M. Act, 1921.)
(Paragraph (14) repealed by A. and A F. {A) Aet, 1927.}

{15) The expreasion “corps”® means any such body of His Majesty's
' military forces as may from time to time be declared by
Royal Warrant to be a corps for the purposes of this Act; so,
however, that the Royal Marine forces (in this Act referred to
as the Royal Marines) shall be formed into a separaie corps;
and where s corps comprises units of the territorial army
belonging to two or more counties, the corps shall, for the
purposes of section nine of the Territorial and Reserve Forees

Act, 1907, be deemed to be a corps for each such county;

(16) The expression “battalion” in the application of tHin Act to
cavalry, artillery, or engineers shall be construed to mean
regiment, brigade, or other body into which His Majesty
may have been plessed to divide such oavalry, artillery, or
engineers;

(17) The expression “regimental” means conneeted with a corps, or
with any battalion or other subdivision of a corps;

(18) The expression “‘decoration” means any medal, clasp, good-
conduct badge, or deccration;

(19) The expression *military reward” means any gratuity’ or
snnuity for long service or good conduct; it also includes any
. good-eonduct pay or pension and any other military pecuni-

ary reward;

(20) The expression “enemy' includes all armed mutiﬁeers, armed
rebels, armed rioters, and pirates;

“{(204)} The expression ‘United i{ingdom’ includes (subject, how-
ever, to the provisions of section one hundred and eighty-
seven of this Aet) the Channel Islands and the Isle of Man;”

(21) The expression “British India’” means all territories for the
time being comprised within the Governors’ Provinces and
the Chief Comrnissioners’ Provinces, and the expression *“India’’
means British India together with all territories of any Indian
Ruler under the suzerainty of His Majesty, all territories
undertheauzerainty of any suckanIndian Ruler, the tribal areas
and any other territories which His Majesty in Couneil may
from time to time after ascertaining the views of the Federal
Clovernment and the Federal Legislature, declare to be part
of India;

(214) The expression “Burma” includes (subject to the exercise
by His Majesty of any powers vested in him with respect
to the alteration of the boundaries thereof) all territories
which were immediately before the first day of April, nineteen
hundred snd thirty-seven, comprised in India, being terri-
tories lying to the east of Bengal, the Btate of Manipur,
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- Agsam and any tribal areas connected with Assam, and the PART V
expression “British Burma” means so much of Burma —
belongs to His Majesty; : 8. 190,

{218) The expressions “tribal areas” and ‘“Ruler’” have for the
purposes of the foregoing definitions, the same meanings
as they have in the Government of India Act, 1935;

(22) The expressions ‘‘native of Indis” and *‘native of Burma"
mean respectively a person trisble and punishable under
Indian military law or Burma military law;

*(23) The expression ‘Dominion’ means any of the following Do-
minions, that is to pay,—the Dominion of Canada, the Com-
monwealth of Australia, the Dominion of New Zealand,
the Union of South Afries, Eire, and Newfoundland;

(234) The expression ‘colony’ means any part of His Majesty’s
dominions exclusive of the United Kingdom, of British
India, of British Burma and of any Dominion, and includes .
any British protectorate;'”
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(24) The expression “foreign country”* means any place which PART V
is not situate in the United Kingdom, a Dominion, a colony, —
Tndia or Burma, and is not on the high seas; : 8. 190,

(26) The expression “governor genersl” in its application to India
means the Governor General of India ip Couneil;

{27) The expression “governor” in its application to  eolony means
the officer, however, styled, who is for the time being ad-
ministering the government of the colony;

(28) The expressions “oath” and “swear”, and other expressions
relating thereto, include affirmation or declaration, affirm
or declare, and expressions relating thereto, in cases where
an affirmation or declaration is by law allowed instead of
&n oath; :

(20) The expression ‘“superior court,’ in the United Kingdom.
means His Majesty’s High Court of Justice in England,
the Court of Session in Scotland, and His Majesty’s High
Court of Justice in Northern Ireland;

(30) The expression “‘court of superior juriediction,” as regards a
colony, means & court exercising in that colony the like
authority aethe High Court of Justice in England;

(31) The expression *civil court'” means, with respect to any crime
or offence, a court of ordinary criminal juriediction, and
in¢luden & court of summary jurisdiction;

(32) The expression “preseribed” means preacribed by any rules
of procedure made in pursusnce of this Act;

(33) The expression “misdemeancur” as far as regards Scotland,
means & crime or offence, and so far as regards India, means
a crime punishable by fine and rigorous or simple imprison-
ment at the diseretion of the court;

(334) The expression “steals” bas the same meaning as it has for
the purposes of the Larceny Act, 19161%;

(34) The expression “‘Summary Jurisdietion Acts”—
{6} a3 regards England and Northern Ireland, has the meaning
assigned to it by the Interpretation Act, 1889; and
(b) as regards Scotland, means the Summary Jurisdietion {Scot-
land) Act, 1008, and any enactment amending that Act;
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(35} The expression “court of summary jurisdiction'1"—

{a) As regards England and Northern Ireland, has.the meaning
assigned to it by the Interpretation Act, 1889;

(b) Ae regards Scotland, means a court within the meaning
of the Bummary Jurisdiction (Seotland) Act, 1008; and

{d) As regards India, Burma, a colony, the Channel Islande
and Isle of Man, means the eourt, justices or magistrates
who exercise jurisdiction in the like cases to those in which
the Ssummary Jurisdiction Acta are applicsble:

{38) The expression "court of law” includes a court of summary
jurisdiction;
(37) The expression *county court judge'’ includes—
{a) In the case of Scotland, the sheriff or sheriff substitute; and

(5) In the case of Northern Ireland, the judge of the Civil Bill
Conrt;

{38) The expression “oonstable” includes a high constable and a
commissioner, inspector or other officer of police;

(30} The expression “police authority” means the commisgioner,
commissioners, justices, watch committee or other suthority
having the control of a police force;

{40) 'The expression ‘“‘horse” includes s mule, and the provisions
of this Act shall apply to any beast of whatever description,
used for burden or draught or for carrying petsons in like
manner a8 if such beast were included in the expression
tlhom”;

(404) The expression “carriage” means a vehicle for earriage or
haulage other than one specially constructed for use on rails,
-and the expression “‘trailer’”” mesans a carriage construeted or
adapted for being drawn by a mechanically propelled car-
riage;

(41) “Airman’ has the same meaning a8 in the Air Force Act.

Nore

1. Tt may be observed that under the Interpretstmu Act. 1889, in the eonstruninon
of every Act of Parliament, unless the contrary i ion ne words
include the feminjne, the plural includes the singular, and the singular includes
the plural; the word “month’’ means a calender month, and *“‘cath,” “affidavit,"
and “swear,” include afirmation, declaration, and affirm or declare. ‘This ensct-
ment, however, does not apply to deouments not Acts of Parlinment, and there-
fora in any such document, e.g., & wartant, “oath” will not inclyde affirmation,
ete., but under RL.P. 134 (C) “month' in a sentence of imprisonment, detention,
or fisld punishment, means, unless the contrary is expressed, a calendar month,
Throughout the Aot B year twelve culendar months and may he held to
commence on any day in any month.

2, Officer. This includes hali-pay and every other deacription of officer, thou.zh
not subject to mlhtary law under . 175,
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A woman cannot be en “officer’ within the mesning of the Act. Any honorery PART V
rank conferrad, even though accompanied by a commiasion, is & mere matter of —
bonour and dignity. She might be “liable as" an oifficer. 8. 199.

24, The provisions of the Act, however, sre (with certain modifications) epplied
to a warrant officer ne if he wéra  nonwoommissioned officer. (s, 182.)

3. Soldier, Thia expression practically includes all persons subject to military
law other than cfficers.

A warrant offloer {s in general a “*acldier'” {para. (6}, but is not a "aon-commisgioned
officer'* {para. (5)). See, however, note 24 above,

4. Modifications. Pee sa. 182, 183,

5. Reguler Forces. This definition includes the Marinea. The distinetion between
the regular and other forcea is that the regular forces are Mable to serve conlfinuonaly
in every part of the world, or in any specifled part of the world. Officers of the Regular
Army Reserve of Officere do pot, therefore, fall within this definition, whether onlled
to army eervice of not, Feserviste hecome soldiers of the regular forces when oalled
gut pn permanent service. When called out for training and exercise, or for duty in
aid of the civil power, they remain reservists but are subject to military law.

8. Corps. An the corps is the unjt for the purposes of enlistment and some gther
purposes under the Aet, a power ia given to Hia Majesty by warrant to declare any
portion of the forces to be a corps for the purposes of the Act, Bee the Warrant
now in forece (Army Order 49 of 1028 aa amended by subsequent Army Orders), and
Ch. XI, paraa. 3-5.

7. A war gratuity is thus & “military reward.”

B, India. It will be observed that “India," for the purposes of the Act, {ncludea
the dominiona of Indian pative princee as well as “British Indis"—that is to eay,
all territories and places jn H.M.'s dominjons governed through the Governor (lenersl
of India.

9. See, however, 8, 187C, as to appliontions of the Act t0 certain Dominions,
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PART V 10. Foreign country. Thig ineludes the whole world, with the sxeaption of the
—_ United Kingdem, India, Burma, the Dominions and the colonies. Bee also 8. 1874

5. 190 as to mandated territorics.
11, Sae Chap, VII, para. 50, ¢t sq. e



