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punishment of the offender shall be real and such as shall be a de-
terrent.”
As to being at large without authority see R. v. POKITRUSKT and
comparable cases cited under s.640, post.

PART 1V,

SEXUAL OFFENCES, PUBLIC MORALS AND
DISORDERLY CONDUCT.

INTERPRETATION.

“GUARDIAN.”—*Public place."—“Theatre.”

130. In this Part,

(a) “guardian” includes any person who has in law or in fact
the custody or control of another person;

(b) “public place” includes any place to which the public have
access as of right or by invitation, express or implied; and

(c) “theatre” includes any place that is open 10 the public where
entertainments are given, whether or not any charge is made for
admission. '

Cl{a) is the {former 5.19%7(u); cl(b) is a modification of the former
197(b) and cl.(c} is the former 197(c) expressed in gencral terms. For the
origin of these deflinitions see 57-38 Vict., ¢.57, s.1: 6561 Vict., c.46, 5.5,
and 3 Edw.VII, c.13, 5.2.

The new definition of ‘public place’ is designed ta overcome ques-
tions which have ariseir in the cases as 10 whether restaurants, stores, and
other places to whichi the public are jnvited, are public places. In R. .
KREARNEY and DENNING(1907), 12 C.C.C.319, it was held that a
licensed saloon and billiard hall was a public place within $.197(b}; in
R. v. COUPAL{1946), 86 C.C.C.82, it was held thal a testaurant was
not. In R. o. CILIFFORD(1916), 26 C.C.C.5, it was held in a ‘case under
5.205 (now s.158), that the magistrate was justified in finding that this
massage parlour, to which apparently all comers were admitted, was a
place to which the public ‘are permitted to have access’ within the
statute.

SPECIAL Provisions.
CORROBORATION.—DMarringe a defence,

ual intercourse with accused.

13L. (1) No aceused shall be convicted of an offence under
section 140, 142, 143, 144, 145, 146, or 155 upon the evidence of
only one witness unless the evidence of the witness is corroborated in
a material particular by evidence that implicates the accused.

(2) No accused shall be convicted of an offence under section
144, paragraph (b) of section 145 or section 116 where he proves
that, snbsequent to the time of the alleged offence, he married the
person in respect of whom he is alleged, to have committed the
offence,

Burden of proof.— Previous sex-
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I97. In this Part, unless the context otherwise requires,

(a} “guardian” includes any person who has in law or in fact the custody or con-
trol of any girl or child referred to;

(b) “public pluce” includes any open place to which the public have or are
permitted to have access and any place of public resort; _
(c} “theatre” includes any place open fo the public, gratuitously or orherv.ftse,
where dramatic, musical, acrobatic or other entertainimienis or represeniaiions
are presented or given.

1002. No person accused of an offence under any of the herevnder mentioned
sections shall be convicted upon the evidence of one witness, unless such witness
is corroborated in some material particular by evidence implicating the aecused ~—

- L - ] . . - . . - - L . . " [l L3 -

{¢) Offences under Part V., sections two hundred and eleven to two hundred and
twenty inclusive, except subsections two to five inclusive of section two hundred
and fifteen;

214. {2) The subsequent intevmarriage of the seducer and the seduced is, if
pleaded, a good defence to any indictment jor any offence against this or cither
of the two last preceding sections, except in the case of a guardian seducing
his ward.

210. The burden of proof of previous unchastity on the part of the girl or woman
under the three nexr succeeding sections shall be vpon the accused.

211. (2) Proof that a girl has on previous occasions had illicit connection with
the accrsed shall not be deemed to be evidence that she was not of previously
chaste character.

213, (2) On the trial of any offence against paragraph (b) of this section, the
trial judge may instruct the jury that if in their view the evidence does not show
that the accused is wholly or chiefly to blante for the commission of said offence,
they may find a verdict of acquittal.

301. (4} Proof that a girl has on previous occasions had illicit connection with
the accitsed shall not he deemed 1o be evidence that she was not ¢f previously
chaste character.

{(3) In proceedings for an offence under subsection (2) of sec-
tion 138 or section 143, 144 or paragraph (b) of section 145 the
burden of proving that the female person in respect of whom the
offence is alleged to have been commilted was not of previously
chaste character is upon the accused.

(4) In proceedings for an offence nnder subsection (2) of sec-
tion 138 or under section 143 or paragraph (b) of section 145,
evidence that the accused had, prior to the time of the alleged offence,
sexual intercourse with the female person in respect of whom the
offence is alleged to have been commiited shall be deemed not to be
evidence that she was not of previously chaste character,

In the leading case on the subject of corroboration, R. v. BASKER-
VILLE(1916), 25 Cox, C.C.524, it was held that corroborative evidence
must be such as to confirm the fact that the crime charged has been
committed and that it was committed by the accused. Te follows that to
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support a conviction, the evidence is such as is consistent only with the
gutlt of the accused: PETERSON v. R.(1917), 28 C.C.C.352.
Under the former Code s5.1002 such evidence was required in respect

of the following olfences:

Treason (s.74, now 5.461;

Perjury (s.174, now s.112);

Seduction of girl between 16 and 18 (5.211, now s.143};

Seduction under proimise of marriage (s.212, now s.144);

Seduction of loster child, step-child, ward or female employce {5.213,

now s,]45};

Seduction of female passenger on vessel (.214, now s.146});

Parent or guardian procuring dehlement (s.215(1), now 5.155);

Procuring (s.216, now s,184);

Houscholder pennitting defilement (5217, now s.156);

Conspiracy 10 defile (s.2[8, now 5. 408(c)y:

Carnal knowledge of idiors or deaf mutes (5.219, now s. 110

Prostitution of Tndian women (5.220, dropped from new Code);

Carnal knowledge of girl under 14 or between 14 and 16{s.301, now

5. 138);

Com?‘nunirm.iug vencreal disease (5.307, now 5.239);

Procuring feigned marrizge (s.309(2), now 5.212); and

Forgery (s.408, now s.3T0(1)). {Note that the lormer ss.4G9 and 470, also

relating 1o forgery, were repealed by 1950, .11, 5.6).

In cases of carnal knowledge of girls under 14, and of indecent assault
under 5,292 where the unsworn evidence of children of tender vears was
received, corroboration was required by 5.1003(2). S.16 of the Canada
Euidence Act requires it in all cases where there is such evidence. The
former-appcm‘cd in the Criminal Code, 1892, and the latter in the Can-
ada Lvidence Aet, which was passed in 1895, and hoth are shown as com-
ing [rom the same soutce, namely, 55 Vict, e.37, «.13. They were probably
intended to be co-cxtensive (v this point sec R, w. SH.IUFRSTONE
(1934}, 61 C.C.C.258, and 7}, «. GEMMILE(1921), 13 C.C.C360). In the
new Code, 5.1003(2) does not appear, but s.566 will require corroboration
of the unsworn evidence of children in all cases.

Under this Code corroboration will continne to be required in respect
of all of the offences enumerated above, except:

Living on the quails of prosiituiion (s.1841))). To require cor-
roboration does not scem consistent with the presumption raised by
subsec.(2);

Householder permitting defidement. Corroboration is not required
in hawdv-house cases, and it has heen held (R. o SAM SING(1910),
17 C.C.C.361) that the section was aimed at houses of assignation and
places of that sort;

Comspivaey Lo defile. Tt does 1ot appear that there is any greater
need [or corroboration for this conspiracy than for any other. At all
events, the viciim would not be likely 1o know of any such agreement;

Prostitution of Indian women. Provisions for the protection of In-
dinn woinen were included in the Frdian Aet, 45 Vicr. .28, 5595 and
96: R.S.C.OI8B6. o489, s<106 and 107: 50-50 Viet, 33, s.11. This and
other provisions relating o Indians, e, 55.109 and 110 (inciting In-
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294. It is no defence to a charge or indictment for any indecent assault on a
young person under the age of fourteen years lo prove that he or she consented
to the act of indecency.

215. (7) Ne prosecution for an oflence under this section shall be commenced
after the expiration of one year from the time of its commission.

1140. (1) No prosecution for an offence against this Act, or action for penalties
or forfeiture, shall be commenced

. = L L . - - L3 . - . . . - - . .

dians), which were passed in an earlier stage of Canada’s development,
are not now thought to be necessary. 1n so {ar as the {ormer 5.220 1s
concerned, 5,181 will apply:

Carnal knowledge of deaf mutes. Sec note 10 s.140.

Under the new Code, incest (s.1142) has heen added o the offences in
prool of which corroberacian is necessary. There was reference in Parlia-
ment to a case in which a girl had been compelled to give evidence
against her father (Hansard 1954, pp.2037,3560). It was pointed out in
BERGERON . R.{1930), 56 C.C.C.02, that corroboration was UNNeces-
sary in cases ol incest.

See alsa s.115, the effect of which is to require corroboration in cases
of false swearing in extra-judicial procecdings, where Tormerly it was not
NCCessary,

Tn respect of the offences under s.138 (the fonner 5.301) the require-
ment is maodihed by 5134, g.0.

Subsec (2] s the {ormer s.211{2).

Subsec.(3) is the former s.210 extended to include the oflence under
5. 138(2).

Subsec{d) is a combination ol the former s5.211(2), 213{1}(Db} in part,
and s.301(1).

See further the notes following s.146.

CONSENT OF CHILD UNDER FOURTEEN NO DEFENCE.

132. Where an accused is charged with an offence under section
138, 141 or 148 in respect of a person under the age of fourteen
years, the fact that the person consenied 1o the commission of the
offence is not a defence 10 the charge.

This is the Tormer 294, Tt was .26 in the Code of 1892 and comes
from 4344 Vi, Ab, 5.2 {Tmph, where the age specified is thirteen
years. In Archbold’s Cr.PL 21th ed., p.10IR, it is suid (hai dhis enactment
got rid of the decisions in R, w0 READIRLS, 1 Den 377, Rov. JOHN-
SON(IRGSY, 34 L M.C92) £« WO STTONIRTD, 12 Cox, C.C180.

As to prool or inlercnce of age, see s.5060, post.

LIMITATION.

133. No proeccedings for an offence under section 143, 144, para-
graph (b)) of section 145, or unider section 153, 156 or 157 shall be
commenced more than one year after the time when the oflenee is
alleged 10 have been committed.



230 MARTIN'S CRIMINAL CODE

Section 133—continued

This covers the former $5.215(7) (but appears to duplicate part of
5.157), and 1140(1)(c), except that it removes the former limitation in
respect of 8.213(1)(z), now s.143(1)}{a}. Sec 1892 Code, s 551(1)(v} to (x).

INSTRUCTION TQ JURY.

134. Notwithstanding anything in this Act or any other Act of the
Parliament of Canada, where an aceused is charged with an offence
under section 136, 137, subsection (1) or (2) of section 138 or sub-
section (1) of section 141, the judge shall, if the only evidence that
implicates the accnsed is the evidence, given under oath, of the
female person in respect of whom the offence is alleged to have been
commitied and that evidence is not corrohorated in a material par-
ticular by evidence that implicates the accused, instruct the jury
that it i not safe to find the accused guilty in the absence of such
corroboration, but that they are entitled to find the aceused guilty
if they are satisfied beyond a reasonable doubt that her evidence
is true,

This is new and codifies a rule of practice. It was discussed at some
length (Hansard, 1953, pp.2038 and 355Y9) and stated to apply to all
sexual oftences in which corroboration was not specifically required.
However, while the rule iu Canada was quite clear concerning rape (as
to which see R. v. ELLERTON(1927}, 19 C.C.CY94; R v, GALSKY(1930),
54 C.C.CI9Y; R, w, LOVERING(I98), U2 C.C.G65 R, v. THOMAS
(1951), 100 C.C.C.112), it was less clear in relation to other offences than
it is 1n England. There, in R. v, JONES(192b), 19 Cr.App. R0, it was
said that "I'he correct direction on a charge of indecent assault is that
it is not sale to convict on the uncorroborated evidence of the prose-
cutrix, but that the jury, il they are satisfied ol the truth of her evidence,
may, alter payving attention to that warning, nevertheless convict.,” This
casc was referred to with approval in R. v JONES(193 1), 63 C.C.G.341,
at 346, but the latter also was a case of rape.

In R. v. DR UZ(1928), 34 O.W.N.119, it was observed that correbora-
tion is not required by statute in cases ot indecent assault, In CULTLEN v.
R.(1949), 94 C.C.C.337 (8.C. Can.), in which a new trial was ordered after
acquittal, the accused was charged under 5,.276(a) (garrotting), and 5.292(a)
(indecent assault). It was said (p.339) that “there was in law no necessity
tor corroboration.”

However, there are two cases which indicate a tendency to apply the
rule of practice extensively. In R, v, YATES(1946), 85 C.C.C. 834, a case
of indecent assault involving a child of tender years, the following ap-
pears at p.336:

“The learned Judge did tcll the jury the general rule that a jury
may convict without corroboration of the sworn evidence of a child
ol tender years if they belicve it, yet it is unsafe to do so. He old

© them in particular that they were not prevented from acting on the
little girl’s evidence without corrohoration. In my judgment the
latter instruction, while true as « geneval vule, was inadequute where
baldly stated as it was, without the explanations and limitations
which the peculiar circumstances ot this case required to be carefully
placed belore the jury, if they were to be [ully apprised of the strength
of the case for the detence.”
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{c) after the expiration of one year from its commission if such affence be

- . . . . - - . . . . - . . . . . -

(v) seduction of a girl above sixteen and under eighteen—section two hundred
and eleven.

(vi} seduction under promise of marriage—section two hundred and rwelve,
(vii) seduction of a ward or employee—section two hundred and thirteen,
(vili) parent or gnardian procuring defilement of girl—section two hundred and
fifteen, subsection one,

(ix) unlawfully defiling women, procuring, ete.—section two hundred and six-
teen,

(x} householders permitting defilement of girls on rhctr premises—section two
hundred and seventeen; or

298. Rape is the act of a man having carnul knowledge of a woman who is not
his wife without her consent, or with consent which has been extorted by threats
or fear of bodily harm, or obtained by personating the woman's husband, or by
false and fraudulent representations as (o the nature and gquality of the act.

The conviction was guashed, chiefly becanse of the weakness of the
evidence of identification. )

In R. v. McBEAN(1953), 107 C.C.C.28, where the charge was one of
contrlbutmg to juvenile delinquency, it was said chat:

“the rule as to the danger of convicting on the uncorroborated evi-
dence of the complainant should be applied not only to charges laid
under the Cr. Code but also to all judicial inquiries involving sexual
offences.”

It is submitted 1hat 5,134 states a salutary rule and that the inclusion
of offences under s.138 (formerly s.801) which by s.1002 required cor-
roboration, is justified. It may be of assistance in the detection of crim-
inal sexual psychopaths, not to mention cases in which young girls have
been sexually assaulted in circumstances which made corroboration dif-
ficult, if not impossible, to obtain,

SExuAL OFFENCES.

RAPE.
135. A male person commiis rape when he has sexual intercourse
with a female person who is not his wife,
{a) without her consent, or
¢b) with her consent if the consent
(i) is extorted by threais or fear of bodily harm,
(ii) is obtained by personating her husband, or
(iii) is obtained by false and fraudulent represeniations as
to the nature and quality of the act.

This is the former 5.208(1). It was 5.266{l} in the Code of 1892 and
formed part of 5.207 in the E.D.C. Other sections relevant to this crime
are 3(6), 133, 134, 218 and 661.
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CL(b)(ii) was new in the EN.C. and in connection with it there 15
refercnce to R v. FL;ITTI:‘RY(]ST?). 2 Q.RB.D.410, and HEGARTY v,
SHL\"E(ISTS), 14 Cox, C.G. 105, It beeame law in 48 & 49 Vict., .69, sA,
of which Archbold remarks that it got rid of the decision in R. v. BAR-
ROW(18G8), 58 L.).M.C.20. Lt departs also from the carlier delinitions
which contemplated the use ot loree, but accords with a definivon given
by Russcll, which explains ‘consent’ as meaning ‘[ree and conscious per-
mission’. On this point, see R w. MAYERS{1872), 12 Cox, C.C. 311, and
R. v, YOUNG(I878), 11 Cox, C.C.114, which concern the ravishing of a
woman who 1s asleep.

CL{Is}(i1} codifies rulings made in R, v, FLATTERY, supya, and R.
. GASE(I8H), 1 Cox,(C.C.220, both of which were applicd in R. 2z
HARAMS(1941), 81 C.C.C.4, where it was held that a yielding brought
about by such a misrepresentation as to the nature and quality of the
act was not such a consent as to absolve the accused (rom a charge of
rape.

It has been pointed out smany times thae a charge of this kind is easy
to lay avd dillicult to disprove. For that reason, the chavacter of the
prosecutrix is in issue to some extent, notwithstanding that previous
chastity is not an element of the crime. Thus, she may be questioned
concerning her relations with men other than 1he accused, but they
cartnol be ealled o contradict her il she denies that there has heen con-
nection with them,

The vital question is that of consent or no consent, and collateral
to that is the question whether or noc the conduct ol the prosecutrix was
consistent witl absence of consent. Tt is in this connection that the rule
has grown up that a complaint made by her at the first reasonable op-
portunity alter the ollence is admissable evidener, The conditions sur-
vounding this rule are stated clearly and concisely in the following ex-
tracts [rom the judgient in the leading case upon this subjece 2w OS8-
BORNLIE0A, 71 L) K B3

“To suppore @ chrge ol rape, or an oflence of similar class, but only
in such cases, a statoment in the uatwre of a comnplime made by the
prosecutrix to o thied person, not in the presence of the acoused, may
be given in evidence, whether prool of non-consent s or is not a
material clement of the charge wnder nvestigation, provided such
statement is shown to have been made at the first opportunity which
veasonably presented itsell after the commission of the offence, and
has not heen elicited by questions ol a Jeading aud indncing or in-
crimititinge chatraeter,
noall ordivary cuses, indecd, the principle must be observed which
rejects stutements made by anyone in the prisoner’s absence. Charges
of this kind form an exceptional class, and in them such statements
cught, under the proper salesuards, to he admitied. Their consisteney
witl the story told is, [rom the very natwre of such cases, of special -
porance, Did the woman or girl make a compliaint at once? IF so, that
15 consistentt with her story, Did she not do so? Thac is inconsistent,
And in either ease the matter s imporiant for the pory”

It 15 obviouws that the applicaton of this yule m practice must de-
pend vpon the chramostances ol caclr case—upon the age of the girl,
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299. Every one who commits rape is guilty of un indictable offence and fiuble 1o
suffer death or to imprisonment for life, and 1o be whipped.

perhaps, upon the nature ol the qucsti(ms put to her, or upon the thne
when her complaint was made. In one case, which may be taken as
representative of this cluss, the Court received evidence ol a coniplaint
made by a young girl to her mother about two hours alter the cvent. In
another, staternents made to a policoman the day after the alleged of-
fence were rejected as not having been made at the first opportunity.

There is authority for saying that there was a tendency, prior to the
OSBORNE case, to extend this rule to cases other than those of sexual
crime. That case, however, makes clear the limitation within which it is,
in that respect, to be apphed, (See R. v CUTT(19s6), 67 C.C.C.240 and
annotation thereto.)

A clear application of the rule appears in R. o, JONES(1943), 81
C.C.C.299. The prosccutrix had made no outery at the time of the of-
fence although other persons were close by, and a complaint made later
by her was rejected as evidence, in the abscence of prool that she had
not had a reasonable opportunity o complain at that tine.

PUNISHMENT FOR RAPE.

136. Every one who commits rape is guilly of an indictabie sffence
and is liable to imprisonmen for life and to be whipped.

This is the former s.299 omirting the death penalty. It was's.267 in
the Code of 1892, withour the penalty of whipping. .

See also s.131 (warning), s.139 {age), s.413 {triul) and s661 (Criminal
Sexunal Psychopath).

The sentence of death was imposaed under this provision of the Code
in on¢ case only, R. v. MeCATITERN{1927), 48 CO.0, and o that
instance was commuted (o twenty years imprismnnent with lashes.

The penalty of whipping was added by 1921, .25, s.1. Under the law
as it stood previously, the olfender might he whipped for an attempt,
but not for the completed offence.

In R. v DeYOUNG(1927), 47 C.C.C207, it was said:

“Undl 1921, when .73 was amended by 1921 (Canl} ¢.25, 5.4, the lash
was not a punishment that could be added to mmprisonment. By that
enactment the Parlinment ol Canada considered that, as the sentence
of deatly was not in practice inposed on a person lound guilty of the
critie, the words ‘and to be whipped® should be added o ‘imprison-
ment for life. This must be taken Lo mean that even a life sentence
was not to he regarded as adequate punishment in certain cases and
that canditions exisied or might arise in which whipping might prop-
erly be imposed ns an additional penalty. Canada iy but sparsely
settled in many plices where women are often alone or insuficiently
protected [fom men of the tendencies of the resporedents, and o severer
deterrent than previously existed wos obviously thought 1o be neces
sary.”

See also discussion along similar lines in Roooo BARKSTHSTE SINGI,
[1943]2 W.W.RATE in which appeal from sentence ol ten vears was dis-
missed where the erime Tuwd been conumitted with deliberation and bro-
tality,
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ATTEMPT TO COMMIT RAPE.
137. Every one who attempis to commit rape is guilty of an in-

dictable offence and is liable to imprisoenment for ten years and to
be whipped.

This is the former 5,300, It was 5.268 in the Code of 1892 and s.209 in
the E.D.C,, in both cases without the penalty of whipping, which was
added by 1920, c13, 5.7. As to corporal punishment generally, see In-
troduction.

See also 5.134 (warning) and s.139 (age).

SEXUAL INTERCOURSE WITH FEMALE UNDER FOURTEEN,—Sexual in-
tercourse with female between fourteen and sixteen.—Acquiital where accused
not chiefly to blame,

138. (1) Every male person who has sexual intercourse with a
female person who

(a) is not his wife, and

(b) is under the age of fourteen years,
whether or niot he believes that she is fourteen years of age or more,
is guilty of an indictable offence and is liable to imprisonment for
life and to be whipped.

(2) Every male person who has sexnal intercourse with a female
person who

(a) isnot his wife,
(b) is of previously chaste character, and
(¢} is fourteen years of age or more and is under the age of
sixteen years,
whether or not he believes that she is sixieen years of age or more,
is guilty of an indictable offence and is liable to imprisonment for
five years.

(3) Where an accused is charged with an offence under subseec-
tion (2), the conrt may find the acensed not guilty if it is of opinien
that the evidence does not show that, as between the accused and the
female person, the accused is wholly or chiefly to blame.

This replaces the former 5.301(1),(2) and (8). 5.301(1) was 8.269 in the
Code of 1892 and s.211 in the EDN.C. (with age thirtcen). Subsecs.(2) and
(3} ot 5.30F werc added by 1920, c.43, ss.8 and 17, and subsec.(4) which is
now covered by s.131{4) was added by 1934, c.47, s.9. As to burden of
proof under subser.(2), sce s.181(3); as to corroboration, in respect of
which there is moditication, see s.131 and note thereto, and 3.566; as to
prool ol age. sec 5.565 and see alse s5.3(6) and 132, 139 and 661.

AGE.

139. No male person shall be deemed 10 commit an offence under
gection 136, 137, 138 or 142 while he is under the age of fourteen
years.

This is the former s.208(2) cxtended to include the offences under
$5.137,138 and 142 to which similar reasoning is applicable. §.298(2) was
5.260{2) in the Code of 1892, and s5.207 ol the E.D.C. included a con-
clusive presumption in the same sense.

The following quotation [rom R. v. LOGAN, ex. p. McALLISTER
(1947), 90 C.L.CTY, at p.184, is in point:

“At common law a boy of fourteen could not be guilty of rape, Our
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300. Every one is guilty of an indictable offence, and liable to seven years' im-
prisonment and to be whipped, who attempts to commit rape.

30I. Every one is guilty of an indictable offence and liable to imprisonment for
life, and to be whipped, who carnally knows any girl under the age of fourteen
years, not being his wife, whether he believes her to be of or above that age or not.
(2) Every one is guilty of an indictable offence and liable to imprisonment for
five years who carnally knows any girl of previous chaste character under the
age of sixieen and ubove the age of fourteen years, not being his wife, and
whether he believes her to be above the age of sixteen years or not; but no person
accused of any offence under this subsection shall be convicted upon the evi-
dence of one witness, unless such witness is corroborated in some material par-
ticular by evidence implicating the accused.

{3} On the trial of any offence against subsection two of this section, the trial
judge may instruct the jury that if in their view the evidence does not show that
the accused is wholly or chiefly to blame for the commission of suid offence, they
may find a verdict of acquittal,

{4) Proof that a girl has on previous occasions had illicit connection with the

accused shall not be deemed to be evidence that she was not of previously
chaste character.

298. (2} No one under the age of fourteen years can commit this offence.

Criminal Code contains a similar provision. This was also true in other
cases involving having carnal knowledge. This rule of the common law
is based on an irrebuttable presumption that a boy under fourteen is
physically incapable of committing the crime, The law was so fixed
in supporting the presumption that it would not permit evidence to
be offered to show that he was in fact capable. Russell on Crimes, 8th
ed. vol.l, p0......

But all rules of the common Taw may be changed by a valid statute.
If the presumption of the common law extended beyond its appli-
cation to criminal law and was equally in force in civil proceedings
then the provincial legislature had power to change the rule in so far
as civil proceedings were concerned, and the legislature of New Bruns-
wick has changed it in so {ar as it is applicable (sr. to the Illegitimate
Children’s Act, 5.47.). That section provides that infancy shall be no
defence, That provision is broad cnough to remoeve the common law
rule. Tt does not limit the defence to infants over fourteen. Tt is as
bread as language can make 12"

SEXUAL INTERCOURSE WITH FEEBLE-MINDED, ete.

140. Every male person who, under circumstances that do not
amount to rape, has sexual intercourse with a female person

{a) who is not his wife, and

(b} whe ia and who he knows or has good reason to helieve is

feeble-minded, insane, or is an idiot or imbecile,

is guilty of an indiciable offence and is liable to imprisonment for
five years.

This is the [ormer 5.219 [rom which the reference to deaf mutes has
been omitted in view of the judgment in R. o PROBE, infra. 1t was s.18%
in the Code of 1892,
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The history of this section is given in notes following s.143. See also
5.151.

In R.v. WALEBEK{1913}, 21 C.C.C.130, the charge involved a woman
of unsound mind. The majority judgment contained the following ex-
pressions {p.133):

"l am of opinion that the effect of these authorities (i.e. R. ». R.
FLETCHER, 8 Cox C.C. 131; R. v. CHARLES FLETCHER, 10 Cox
C.C. 248 and R. v. BARRATT, 12 Cox C.C. 498, all tried at dates
earlier than the Jegislation), is that il the evidence establishes that the
girl was in such a condition of imbecility that the Jury might reason-
ably find that she was incapable of giving her consent, then it is a
case to go to the Jury, and a verdict of ‘guilty’ on their part will not be
disturbed.”
In this case the count under 5219 was withdrawn from the Jury and
the accused was convicted of the rape with which he was also charged, In
the last of the three cases cited, R. v. BARRATT, Blackburn, J.» said:
“In all these cases the question is whether the prosecutrix is an im-
becile to such an cxtent as to render her incapable of giving consent
or exercising any judgment upon the matter, or, in other words, is
there sufficient evidence of such an extent ol idiocy or want of capacity.”
The question was answered ugainst the prisoncr.

In R. v. REEVES(1911), 77 C.C.C.89, distinguishing the case of R.

v. WALERBEK, it was said:
“The accused was not charged under section 219 and in my opinion,
the offence of carnally knowing a feeblesminded person contrary to
5.219, is not a lesser and cognate offence included within the charge
of rape. The cssential ingredients of the two oflences are dissimilar.”

A charge under 8219 involving a deaf and dumb woman was before
the Court in R. v. PROBE(1943), 79 C.C.C.289. Tt was held that one who
has carnal knowledge of a woman known by himy to be affliceed wich
one of the infirmities specificd in the Criminal Code 5219, is not guilty
of an offence under that section unless the waman by reason of such
infirmity, is mentally and morally incapable ol vesisting his solicitation,
A woman who is deaf and dumb may, notwithstanding such infirmity,
be mentally competent to consent to sexual intercourse, and her mental
competence is a question for the Jury, (A p2o4):

“Such an offence is especially distinguished from that of rape by one
of its terms which renders 1t imperative that the act be commicted
‘under circumnstances which do not amown to rupe’. "This imports the
conclusion that it is nol necessarily a defence to such a charge to show
that a defective woman or girl has vielded 1o the intercourse in such
a way as to amount to consent suflicient in law to constitute a good
delence to a charge of rape.”

It has been mentioned already that nothing in the Parliamentary
records shows the reason {or the inelusion of deal and dumb women in
8.219. A suggestion that it was because such @ woman is nonable 1o make
an eutcry is negatived by the words “under circumstances which do
not amount to rape”. There is o sugeestion that it is based upon the case
of R. v. BERRY(1876), 1 Q.1.12.447, in which it was held that a person
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219. Every one is guilty of an indictable offence and liahle to four years' im-
prisonment who unlawfully and carnally knows, or attempis to have unlawful
carnal knowledge of, any female idiot or imbecile, insane or deaf and dumb or
feeble-minded woman or girl, under circumstances which do not amount to
rape but where the offender knew or had good reason to believe, ar the time of
the offence, that the woman or girl was an idiot, or imbecile, or insane or deaf
and dumb or feeble-minded.

292. Every one is guilty of an indictable offence and liable to two years' im-
prisonment, and to be whipped, who

{a) indecently assaulis any female; or

(b} does anything to any female by her consent which but for such consent
would be an indecent assault, if such consent is obtained by false and fraudulent
representations as to the nature and quality of the act; or

- - 3 - . . . a a - - - . - - . . -

“mute by the visitation of God” with whom it was impaossible to com-
municate, was ol “non-sane” mind.

INDECENT ASSAULT ON FEMALE.—Consent by false representations,

141. (1) Every one who indecently assaults a female person is
guilty of an indictable offence and is liable 1o imprisonment for five
vears and to be whipped. .

(2) An accused who is charged with an ofience under subsection
(1) may be convicted if the cvidence establishes that the accused
did anything to the female person with her consent that, but for her
consent, would have been an indecent assaunlt, if her consent was ob-
tained by false and fraudulent representalions as to the nature and
quality of the act.

This is the former 5292(a} and (b), with a considerable incrcase in
penalty. C1.292(c) is covered in this Code by 5.231, The provisions of this
section were s.259 in the Code of 1892, and were 1aken into the E.D.C.
(s.204) [rom 24-25 Vict,, ¢.100, .52,

As to subsec.(2) sce notes to s.135. As 1o cases involving young chil-
dren, see s5.132,566, and 5.16 ol the Canada Evidence Act. As to corrobo-
ration, see s.134, to which this section was added by amendment in the
House of Commons (Hansard, 1954, p.3559).

In R. v. ALLEN(19534), 108 C.C.C.102, statements made by the ac-
cused on inquiry following statenients made to her mother by the victim
of the assault, a child of threc years, were held to have been properly
admitted in evidence.

See also 5.661(1)(a) {Criminal Sexual Psychopaths).

INCEST.—Punishment.—Compulsion of female.—*Brother.,””—*Sister.”

142. (1) Every one commits incest who, knowing that another
pereon is by blood relationship his or her parent, child, brother,
sister, grandparent or grandchild, as the case may be, has sexnal
intercourse with that peraon.

(2) Every one who commits incest is guifty of an indictable
offence and is liable 10 imprisonment for fourteen years, and in the
case of a male person is liable, in addition, to be whipped.

1
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(3) Where a female person is convicted of an offence under this
section and the court is satisfied that she committed the offence by
rezson only that she was under restraint, duress or fear of the per-
son with whom she had the sexual inlercourse, the court iz not re-
quired to impose any putishment upon her.

(4) In this section, “brother” and “sister”, respectively, include
half-brother and half-sister.

This is the former 5.204, subsec.(1) of which was 5.176 in the Code of
1892, Subsec.(2) of 5.204, (subscc.4 of this section) was added by 1934,
c47, 8.6. As 1o pre-Conlederation statutes dealing with this offence, see
note to s.8. Incest was not a crime at common law and did not become
a statutory offence in England until the passing ol the Punishment of
Incest Act, 1908, 8 Edw. VII, c.45.

Note that, by amendment in the House ot Commons (Hansard, 1954,
pp-2037,3560), this offence is included in s.131(1) as requiring corrobora-
tion, because of the danger of vexatious charges being laid.

As to the meaning ol “step-child”, sce R. v, GROENING, noted un-
der s.145. It may be noted too, that the word “cohabit” i1s omitted [rom
this section. There had previously been a difference ot epinion as to its
meaning.

It was held in R. v. FOURNIER(1934), 62 C.C.C.897, that the word
“cohabit” implics sexual intercourse. So too, in DESELLIER v. R (1925),
15 C.C.C.246, Greenshields, J., speaking for the Court saic: T am forced
to the opinion that the two expressions mcan the saine thing. To cohabit
is the same as the other.” However, in R. v, GUILBAULT(1939), 72
C.LC254, Roy, ], whose judgment was upheld by the (uehec Court
of King’s Bench, disagreed with both cases. Referring to the judgment of
Greenshields, J., he said:

“He endeavourcd also to show that the words ‘cohabit or sexual inter-
course’ mean the same thing. This point docs net coneern us, but it
would require a very strong argument to bring me to concur init......

Then there is the decision of Bellean, )., in K. v FOURNIER{1934),

62 C.C.C.397. The learned Judge studies the sense ol these words {i.e.
carnal knowledge as defined in Code sec.7), and links them with the
procreation of children. That is not the most important part ol his
judgment, but it is the only part which interests us, and with respect
1 am not of the same opinion.” (Words in brackets added: Ed.)

See also 5.139 (age).

SEDUCTION OF FEMALE BETWEEN SIXTEEN AND EIGHTEEN,

143. Every male person who, being eighteen years of age or more,
seduces a female person of previously chasie character whoe is six-
teen years or more but less than eighteen years of age is guilty of an
indictable offence and is liable to imprisonment for two years.

This is the former s.211(1). It was in s.181 in the Code of 1892

See also 5.3 (corroboration and burden of prooly and s.133 (limita-
tion).

Sectior: 211 appeared in its original form as subsec.{d) of 5.3, R.S.C.
1886, c.157:
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204. (1) Every parent and child, every brother and sister, and every grandparent
and grandchild, who cohabit or have sexual intercourse with each other, shall
each of them, if aware of their consanguinity, be deemed to have committed
incest, and be guilty of an indictable offence and liable to fourteen years' im-
prisonment, and the male person shall also ke liable to be whipped: Provided
that, if the court or judge is of opinion that the female accused is a party to such
intercourse only by reason of the restraint, fear or duress of the other party, the
court or judge shall not be bound to impose any punishment on such person
under this section.

(2) In this section the expressions “brother" and “sister” rvespectively include
hali-brother and half-sister.

211. Every one over the age of eighteen yvears is guilty of an indictable offence
and liable 1o two years' imprisonment who seduces any girl of previously chaste
character of or above the age of sixteen years and under the age of eightecn years.

- - . . - - . - - - . . . - 3 . . . .

(3) On the trial of any offence under this section, the trial judge may instruct the
Jury that if in their view the evidence does not show that the accused is wholly or
chiefly to blame for the commission of said offence, they may find a verdict of
acguittal.

“Every one who (a) seduces and has illicit connection with any girl
of previously chaste character, or who attempts to have illicit connec-
tion with any girl of previously chaste character, being in either case
of or above the age of twelve years and under the age of sixteen
years, .. ... is guilty of misdemeanour. .. .., "

It was amended in 1890 by ¢.37 by changing twelve to fourteen, the
effect being “to give us a more stringent rule than is found in our present
statutes”, and 1o adopt the English rule (Hansard, 1890, col.31u).

In 1893 by c.32, the scctipn was amended by substituting “or” for
“and” in line two. It was explained that “As the scction stands, however,
while illicit connection with a child of thesc tender years, berween four-
teen and sixtecn, would not be an offence, there must be the clement of
seduction”, and that “the object of the amendment is to make that ele-
ment unnecessary. In {uture, the element of seduction is not necessary to
constitute the offence” (Iansard 1893, col.2802),

A number of important amendments to this section were passed in
1920 by c.43.

1. The words “or has illicit connection with” were struck out. It
was said {Senate 1920, p.700) “You seduce a virtuous girl; you can
have illicit intercourse with a prostitute.”

Ages 16 to 18 were substituted for ages 141 to 16,
Proof of previous intercourse between the partics should not be
evidence that the girl was not of previously chaste characrer.

4. (By s.17). It was provided that the judge might instruct the jury
that if in their view the accused was not wholly or chiefly to blame,
they might acquit.

This last provision was not continued in the revision of 5.211. It is
not consisient with the meaning of the word “seduces” as sct out in K.
v. GASSELLE(1934), 62 C.C.C.295, infra p-241.

@ o
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In R. v. MACDONALD(1952), 102 C.C.C.337, a conviction under
this scction was quashed because the indictinent contained no averment
as Lo the age of the accused. 1t was held that this was an essential part ol
the charge and thal its omission was not curable by amendment.

Seduction was not punishable as a crime in England unless it was
preceded by a conspiracy. It was 4 crime in many ol the United States,
and in R. v. COMEAU(1912), 19 C.C.C.350, in which the accused was
charged with seduction under promisc ol marriage under the former
$.212 of the Criminal Code, Graham E. J. (at p.357), cited a number of
American cases as “authorities of the country [rom which this statutory
provision was taken’. :

In 1885 the English Parliament passsed ¢.69 ol 48-49 Vict., An Act to
make further provision for the protection of Women and Girls, the sup-
pression of brothels and other purposes, and provided punishment for
procuration, for procuring defilement of a woman by means of fraud,
threats or drugs, and lor various offences concerning the defilement of
girls.

In Canada, Bills upon the subject had been introduced in Parliament
without success, and it was not until 1885 that a Bill wus passed, based
in part upon the new English Act and in part upon the American legisla-
tion. This was 49 Vict., ¢.h2, An Act to punish seduction and like offences
and to make further provision for the prolection of Women and Girls.
This Act made it an oftence to seducc and have illicit connection with
any girl of previously chaste character above the age of twelve years and
under the age ol sixteen years, this limitation being adopted “because
our statutcs make the carnal knowledge of a girl under twelve years of
age a felony”. It was made an ollence unlawtully and carnally 1o know
or attempt to have carnal knowledge of “any [cmale idiot or imbecile
womau or girl under circumstances which do not amount to rape, but
which prove that the offender knew at the time of the olfcnce that the
woman or girl was an idiot or imbecile™.

By 5.2 it became an offence for any one above the age of twenty-one
years, under promise of marriage, to seduce and have illicit connection
with any unmarried female of previously chastc character and under
eighteen years of age. The English Act did not create a similar crime.
This scction became .3 of R.S.C. 1886, ¢.157, An Act reshecting Public
Morals and Public Convenience. It was amended in 1887 by raising the
age of the woman to twenty-one years, the reason for the amendment
being given that:

“The general sentiment of the country which calls for legislation of
this kind, considers the character of the Bill in this respect, as it now
stands on the Statute Book, not a-commendable’one, and that senti-
ment calls for the protection of a female of any age under the circuimn-
stances of seduction under promise of marriage. 1 lelt it was impos-
sible to secure the passage of a clause protecting {emales of any age,
but I thought it would be a reasonable compromise to adopt the age
mentioned in the Bill". {Hansard 1887, p.27¥8).

The same Bill added the words “or insane” alter “imbecile” in s.1.
In the Criminal Code of 1892, this s.1 appears as 5.18% with the addition
of the words “or deaf and dumb”. There is no record of an amendment
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in the intervening years, so that apparently these words were added in
Commitiee. They do not appear 1n a corresponding section in the
English Act.

The section referring to seduction under promise of marriage appears
in the Code of 1892 as s.182,

The terms used in the sections have received judicial interpretation
in a number of instances. In R. v. KARN(1909), 15 C.C.C.301, it was said
that ss.211, 212, 213, 214, 216, 217 and 219 deal with and penalize in the
specified instances, certain acts heretotore only unlawful in the sense
that they were breaches of the moral law:

“In these sections the words ‘unlawful’ and ‘illicit’ appear to me to be
synonymous, and to be used, in describing the act penalized, in the
sense of not sanctioned or permitted by law.”

The case of R. v. KARN was applied in R. v. ROBINSON({1948), 92
C.C.C.225, a charge of procuring under s.216{L)a). It was held that
the word “unlawful” means simply not authorized by law, and that
it is immaterial that the carnal connection could not itself be the subject
of criminal proceedings. The following are extracts from the judgment:

““Lawful’ means authorized by law. The prefix ‘un’ may mean simply
‘not’, and ‘unlawful' may be properly used to meun ‘not authorized by
law’. It is in that sense that the word is used in s. 216{1){a) of the Code,
and to give to it a different and more restricted meaming in that sec-
tion, as urged by counsel for the appellant would defeat the plain in-
tention and purpose of the enaciment :

The essence of the offence created by the section under consideration

- is the wrongful act of any person who procures or attempts to procure
or solicits any girl or woman to have carnal connection with any other
person or persons not authorized by law. The conduct of that person
is the criterion by which his or her guilt is to be determined and not
the criminality of the result brought about or attempted to be brought
about byit...... '

Thus in the present case while the act of carnal connection was not
shown to be an act contrary to the criminal law and it does not appear
that criminal proceedings would lic in respect of it, nevertheless it was
not an act authorized by law and in that sense was ‘unlawfizl’ within
the meaning of that word as used in s. 216{1)(a}. I conclude, therefore,
that upon arprcrper construction of the language therein it is appli-
cable to the facts of the case presently under consideration,”

And at p.229:

"Because s. 216 is of the same group of sections of the Code as 5. 217,
all dealing with acts of a similar character, and in view of the opinion
cxpressed by the Judges in the Karn casc, the meaning to be placed
upon the word ‘unlawful’ in the expression ‘unlawful carnal con-
nection’ as it appears 5. 216(1)(a) of the Code, must, in my opinion, be
that given to the word ‘unlawfully’ in s. 217, namely, that the word
‘unlawful’ in s. 216(1)(a) comprises acts which are known and defined
as crimes, but embraces, as well, acts which are not contrary to the law
in a criminal sense.”

The following is an extract from the judgment in R. v. GASSELLE
(1934), 62 C.C.C.295 at p.297:

. illicit connection and seduction do not mean the same thing,

Legislative recognition of the existence of this distinction is strongly
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indicated by a review ol s.211 under which the charge is laid. As orig-
inally enacted by Parliament it read as [ollows (sec 1892 (Can.), ¢.29,
s.181, as amended by 1893 {Can.}, c.52}):

‘181.  Every one is guilty of an indictable oflence and liable to two
years' imprisonment who seduces or has illicit connection with any girl
of previously chasie character, of or above the age of lourteen yeats
and under the uge of sixtcen years.’

In such form the above section passed into the Revised Statutes of
Canada, 1906, ¢.146, where it became 5.211, and in its wording re-
mained unchanged until 1920 when it was repealed and the [oliowing
substituted therelor (see 1920 (Can.z, 43, sd)—

‘211.  Every one over the age of eightcen years is guilty of an in-
dictable offence and liable to two years' imprisonment who seduces
any girl of previously chaste character of or above the age of sixteen
years and under the age of cighteen vears. Proof that a girl has on
previous occasions had 1llicit connection wiih the accused shall not be
deemed to be evidence that she was not of previously chaste character.’

So the section stood at the time of the commencement of the pro-
secution in this case. By the climination of the words ‘or has illicit
connection with’ from the section as originally enacted it is clear that
Parliament intended to make the commission of an offence there-
under dependent upon nothing less than seduction. The word ‘seduces’
imports not only illicit connection but also the surrender by a woman
of her chastity to a2 man as the result of his persuasion, solicitation,
promises, bribes or other means without the cinployment of force: 57
Corp.Jur. p.9; R. v. SCHEMMER, [1927] 3 W.W.R. 117; R. v. DAUN
{1906), 11 Can.C.C.244, at p.253, 12 O.L.R.227; R. v. MOON, [i910]
I K.B.818; Crankshaw’s Criminal Code, 1921, ith ed., p.216; Tremeear’s
Criminal Code, 1929, 4(th ed., p-235.

The authorities moreover would indicate that in order to sustain
the present charge the prosccution should have shown that after her
original seduction by the prisoncr and following the subsequent oc-
casions when she cngaged in illicit connection with him she had
rehabilitated herself and that he had then seduced her again on of
about the date charged: R. v. LOUGHEED {1908), 8 Can.C.C. 184,
R.v. HAUBERG (1915), 24 Can.C.C. 297, 8 S.1.R. 239; R.v. COMEAU
(1912), 19 Can. C.C. 350, 5 D.L.R. 250, 46 N.S.R. 450; R. v. MAGDALL
(1920), 383 Can.C.C. 387, 15 Alta. L.R. 313, affd. 61 S.C.R. 88.”

In R. v. LOUGHEED(19083), 8 C.C.C.184, it was held that “previously
chaste character” does not mean “previously chaste reputation”, but
points to thase acts and that disposition of mind which constitute an
unmarried woman’s virtue or morals, (At p.187):

“I do not mean (o infer that there cannot unders particular circum-
stances be a second seduction of the same woman by the same, and
possibly even, another man. I would rather incline towards the afirm-
ative, and it has, in fact, heen held by the American courts . . .. .. that
a woman may have been guilty of unchaste conduct, and subsequently
become chaste in legal contemplation, and be the subject of seduction.
And it does seem reasonable to hold that an unfortunate woman who
has once surrendered herself, should not on that account alone irre-
vocably be deprived of the protection of the Statute,
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But there must be, at all events, between the two acts of seduction,
such conduct and behaviour as te imply refornm and seil-rchabilitation
in chastity......

In R. v. RIOUX(1914), 22 C.C.C.323, it was held that where the girl
was physically chaste, a conviction tor her seduction when under age of
sixteen, may be supported under the Criminal Code (1906) c21l, al-
though the circumstances indicate the fixed intention on her part, by
arrangement with an intenmediary, to surrender hersell to the man for
a stipulated price. In R, v, FIOLA({1918), 29 C.C.C125, following K. wv.
LOUGHEELD, supra, and R. v. COMEAU infra, the Court discharged
the accuscd, holding that the girl was not of previously chaste character:

“‘Previous chaste character’ of a girl as it concerns the offence of
seduction, is not limited in its meaning to the physical condition of
virginity, and notwithstanding that condition, at the time of the
offence it may be shown in delence of the charge by her admissions or
otherwise, that the girl had previously commitied acts ol gross im-
morality with a man and had exhibited a disposition for lewdness.”

In R. v. COMEAU(1912), 19 C.C.C.5350, Drysdale, J., said:
“I agree with the New York Court of Appeals in the case of KENYON
v. THE PEQPLE, 2t N.Y. 208, 207, 84 Am. Dcc. 180, where it is said
that in a statute similar to this, ‘character’ as here used means actual
personal virtue, not reputation.”
Graham, E.J. said: )

“By a person of chaste character if Parliament had meant in the case
of a girl virge intacta, it was easy to have said so”. And again, “The
moment the notion that the provision is in the case of a gir] only for
the protection of virgo intacta, is departed from, as I think the New
York case admits that it must be departed from, and that character may
be amended, T see no reason for holding that a previous act of illicit
intercourse should disqualify a girl from the protection of the pro-
vision."”

R.v. JOHNSTON, [1948]5 C.R.320, was a case in which the accused
was charged under 5,301 {Carnal knowledge of a girl between fourteen
and sixtecn years). In interpreting the words “previously chaste char-
acter”, the Court adopted the interpretation set out in R. v, LJOUGHEED,
supra, and held that it was misdirection by the trial judge to instruct
the Jury that the question was one of “virginity or no virginity”. The
following is an extract from the judgment at p.235:

“The word ‘character’ is intended in my opinion to mean the sum of
all mental and moral qualities possessed by the girl. If the aggregate
of those qualities distinguish her as one who can properly be described
as decent and clean in thought and conduct, she comes within the
mecaning and intention of the words ‘chaste character’ as used in this
particular section of the Code.”

R, v, STINSON{1934), 61 C.CL.C.227, also a case under 301, is to the
same eflect, following MAGDALL v, R., and so also is R. v. FARRELL
(1918), 26 C.C.C.273, a case under 5,211,

It will be observed that by s.210 the burden of proving previous un-
chastity on the part of the giv]l or woman in cases under these sections
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was on the accused. In this connection it was said in the case of R. v.

WAKELYN(1913), 21 C.C.C.111, at p.115:
“Inasmuch as it is the judge’s duty at the trial to direct the jury
hypothetically that il they find such and such facts to have existed,
then unchastity is shown, or if they find such and such facts only to
have existed, then unchastity is not shown, it is for the accused to
complain of the naturc of his churge, and to say cither that he has not
directed them at all upon the point or has misdirected them, and
to ask for a reserved case therenupon,”

In R. v. PIECO(1916), 27 C.C.C.455, it was held that inasmuch as
the burden of proving previous unchastity is on the accused, evidence
tendered to prove thac the girl had previously had illicit intercourse
with another man was wrongly rejected since such evidence was the
most direct way in which previous unchastity could be proved.

It may be mentioncd, however, that the judgment in K. v. JOHNS-
TON, supra, points out that under $.301(2) it 1s for the Grown to establish
that the girl was of previously chaste character and that the burden was
not on the accused as it is by virtue of 5.210 o prove that she was not.

R. v. PIECO, however, like a number of other cases, turned upon the
question of the corroboration which is required under s.1002, and the
conviction was quashed since corroboration was lacking,.

In R. v. WYSE(1895), 1 C.C.C.G, a stateinent made by the accused
before any charge was laid against him that he had been advised thac il
he could get the girl to marry him he would escape punishment, was
held to be corroboration. In R. v. VAHEY(1899), 2 C.C.C.258, it was
held that evidence of the girl's pregnancy, that she had been in domestic
service at the accused’s home and that there was u strong probability
that no other man could have had an opportunity to become respon-
sible for her condition, did not constitute the corroboration required.

R. v, DAUN{190G), 11 C.C.C.244, was a charge of seduction under
promise ‘'of marriage. It was held that there was corroboration in state-
ments made by the accused to the girl’s lamily: “That he thought
enough of her te make her his wife"”, that “he always intended to marry
her”, that he did not deny intercourse but said there were others, that
a date was fixed for the wedding and that the accused and the girl had
had their photograph taken together.

In R, v. BURR(1906), 12 C.C.C.103, the Chairman of the General
Sessions had withdrawn from the Jury a charge of seduction of a ghl
between fourtcen and sixtcen years of age on the ground that there was
no corroboration. Tt was held that this ruling was wrong in view of state-
ments made by the accused, including some from which it might be in-
ferred that he had taken advantage of the abscnce [rom home of the
girl's parents.

In R, v. AUGER(1930), 54 C.C.C.209, it was held that the corrob-
oration required under 5.1002 must be independent evidence proving or
tending to prove the commission of the offence charged, also independent
evidence identifying or tending to identify the accused with or impli-
cating him in the cornmission of the offence. The facts arc not stated but
it was held that there was such evidence.
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212. Every one, above the age of twenty-one years, is guilty of an indictable
offence and liable to two years' imprisonment who, under promise of marriage,
seduces and has illicit connection with any unmarried female of previously
chaste character and under twenty-ane years of age.

SEDUCTION UNDER PROMISE OF MARRIAGE.

144. Every male person, being twenty.one years of age or more,
who, under promise of marriage, seduces an unmarried female per-
son of previously chaste character who is less than twenty-one years
of age is guilty of an indictable offence and is liable to imprisonment
for two years.

‘This is the former 5.212. It was s.182 in the Code of 1892, See also
5.131 (corroboration), 5.133 (limitation) and notes following s.143.

In the case of R. v. ROMANS(1908), 13 C.C.C.68, the parties had be-
come engaged to be married in {906. There was no illicit intercourse be-
tween them then, but there was on various occasions later, the engage-
ment being referred to each time and the promise of marriage repeated.
It was held that the seduction is under promise of marriage whether it
follows immediately alter the promise of marriage or afterwards during
the engagement, as it can be inferred that the subsistence of the promise
induces the girl’s consent. It may be observed that there is a difference
of judicial opinion betwcen this case and that of R. v. WALKER(1893),
5 C.G.C.465, in which it was held that to constitute the offence it must
be shown that the scduction was accomplished by means of the promise.
However, later cases follow R. v. ROMANS.

In R.v. COMEAU(1912), 19 C.C.C.350, the girl's evidence was that “He
said that if anything came of it he would marry me”. It was held that
the promise of marriage must be absolute and not a conditional promise
of marriage only to be performed in the event of pregnancy happening.
It was held also that R. v. ROMANS, supra, was not in conflict with this
view, there having been an absolute promise in that case.

In R. v. SPRAY(1915), 24 C.C.C.152, it was held on appeal that the
words of the accused “Do you love me enough to live with me? I have
money enough for two”, were not a promise of marriage and that a con-
viction under 5,212 would not stand.

In R. v. SPERA(1915), 25 C.C.C.180, a conviction under this section
was affirmed. The case turned upon proof of age and it was held that the
girl’s own evidence that she was nineteen, coupled with similar evidence
given by a woman under whose care she had been when a small child,
was sufficient,

In R. v. HAUBERG(1915), 24 C.C.C.297, the accused was charged
under 5.212. It was shown that seduction had taken place in Norway and
that after the parties came to Canada, intercourse was resumed when
circumstances permitted. The conviction was quashed, it being held that
there was no evidence that between the two acts of seduction there was
such conduct and behaviour on the part of the girl as to imply reform
and rehabilitation in chastity, thus applying the doctrine laid down in
the case of R. v. LOUGHEED, supra 3,143,
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The same doctrine was adopted by the Supreme Court of Canada,
in MAGDALFE v. R.(1920), 35 C.C.C.244. In this case it was held that
there is no statutory limit of time which must elapse in order that a
woman seduced under promise of marriage may rehabilitate herself as
a person of “chastc character” within the meaning of 5212, and if the
facts and circumstances justify a jury in coming to the conclusion that
she is a person of previously chaste character at the time of the second
seduction, an Appellate Court will not disturb their finding. In this case,
more than a year had elapscd between the first seduction and the laying
of the charge, so that the prosecution (Code 1140(1)(c}) had to be based
upon the second occasion. The promise of marriage subsisted at both
times.

In R, v. SEYAIOUR{1941), 57 C.C.C.95, it was held that the essence
of seduction under promise of marriage is that the female is led to sur-
render her chastity in reltance on the promisc: a promise to marry only
in the event of her getting into trouble, will noL support a conviction.
This case was followed in R. v. McISAAC{1833), 60 C.C.C.70, in which
there was # similar promise, and it is in accord with R. v. COMFEAU and
R. v, RGIANS.

SEXUAL INFERCOURSE WITH STEP-DAUGHTER, etc.——S8exual intercourse
with female employee.—Acquittal where acensed not chiefly to hlame,

145. (1) Every male person who
(a) has illicit sexual intercourse with his step-danghter, foster
danghter or female ward; or
(b) has illicit sexual intercourse with a female person of
previously chaste character and under the age of twenty-one
years who

(i) 1is in his employment,

(ii) is in a common, bui not necessarily similar, employ-
ment with him and js, in respect of her employment or
work, under or in any way subject to his control or direc-
tion, or

(iii) receives her wages or salary directly or indirectly from
him, '

is guilty of an indictable offence and is liable to imprisonment for
two vears.

(2) Where an accused is charged with an offence under para-
graph {(b) of subsection (1), the court may find the accused not
guilty if it is of opinion that the evidence does not show that, as be-
tween the accused and the female person, the aceused is wholly or
chiefly to biame,

This is the former 5.213. It was 5.183 in the Code of 1892,

See also 5,131 (corroboration}, s.133 {limitation) and notes following
5.143.

Section 213(a) formerly read “Who, being a guardian, scduces and has
illicit connection with his ward.,” It was amended by 1917, ¢.14, 3.2, 10
read: “Who, being a step-parent or loster parent or guardian, seduces or
has illicit connection with his step-child or foster child or ward;".

Cases under this provision have been few. However, in R. v. STEW-
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213. Every one is guilty of an indictable offence and liable to two years' im-
prisonment

{a} who, being a step-parent or foster parent or guardian, seduces or has illicis
connection with his step-child or foster child or ward; or

(B) who seduces or has illicit connection with any girl previously chaste and
under the age of twenty-one years who is in his employment, or who, being in a
common, but not necessarily similar, employment with him is, in respect of her
employment or work, under or in any way subject to his control or direction, or
receives her wages or salary directly or indirectly from him; and proof that &
girl has on previous occasions had illicit connection with the aceused shall not
be deemed to be evidence that she was not previously chaste.

ART(1919), 15 D.L.R.480, it was held that s.1140{c){vii), (1 year limita-
tion), did not apply to this offence,

It will be observed that this subsection did not include the words “‘of
previously chaste character” and that by subsec.2 of s.214 this offence
was expressly excluded from the delence afforded by a subsequent mar-
riage.

It was held in R, w. GROENING(1958), 107 C.C.C.234, on a charge
under cl.{l){a) that the illegitimate daughter of a wife was not her
husband’s step-child. Sce note on this case following s. 185,

Section 213(b) appears first in 53 Vict., c.37, as part of s.4, as follows:
“Every one who seduces or has illicit connection with any woman or
girl of previously chaste character and under the age of twenty-one
years who is in his employiment in a [actory, mill or workshop, or who,
being in a conunon employment with him, in such factory, mill or
workshop is, in respect ol her cmployment or work in such factory,
mill or workshop, under, or in any way subject to, his control or
direction, is guilty of a misdemeanour and liable to two years’ im-
prisonment.”

In the House of Commons (Hansard 1890, Vol. 2, col. 3170}, the
age was raised to thirty years, it having been said that there had been
cases of hardship involving women over the age of twenty-one years. How-
ever, the provision was restored to its original form in the Senate. It ap-
pears in the same form as s.183 of the Code of 1892,

By c.46 of the Statutes of 1900, it was amended to rcad "in a common,
but not necessarily similav, employment”, and by adding after “control
or direction” the words “ov receives her wages or salary directly or in-
directly from him”.

It was amended again in 1920 (c.43, ss.5 & 17), by striking out the
word “woman” and the words “in a factory, mill or workshop”, the
eflcct being in the later instance to widen the application of the sub-
section to all kinds of employment. There were long debates on this
amendment, the ground being taken on one side that the provision was
invidious as applying only to women working in a factory, mill. or work-
shop, and on the other side that, in view ol the altercd relation of em-
pleyer and employec under modern conditions, the subsection should
be dropped as providing too ready a means of blackmail and coercion
against employvers. The discussion indicated also an opinion that mar-
ried women did not need the protection of legislation of this kind.
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(Senate Debates 1920, 701, Hansard 1920, Vol.V, p.4414). The changes
were accepted, however, along with provisions that prool of previous in-
tercourse with the accused, should not be proof of previous unchastity,
and that the judge might instruct the jury that they might acquit il
they found that the accused was not wholly or chiefly to blame. This
is the present reading of the subsection.

In R, v. JONES{(1934), 63 C.C.C.341, in which the charge related to
a married woman employed as a housckecper, it was held that since the
word “woman” had becn deleted in 1920 leaving only the word “girl”
the subsection applied only to an unmarried woman. But note that in
the revision the expression is “‘female person”.

In R. v. BLANCHARD(1941), 75 C.C.C.279, the accused appealed
from a conviction for seduction of a housemaid. A new trial was ordered
on the ground that the trial judge did not instruct the jury what elements
the Crown should establish in order that the accused might be found
guilty of seduction, the girl having sworn that she did not consent.

SEDUCTION OF FEMALE PASSENGERS ON VESSELS.

146. Every male person who, being the owner or master of, or,
employed on board a vessel, engaged in the carriage of passengers
for hire, seduces, or by threats or by the exercise of his anthority,
has illicit sexual intercourse on board the vessel with a female pas-
senger is guilty of an indictable offence and is liable to imprivonment
for two years.

This is the former s.214(1). It was s.184 in the Code ol 1892. The
words “on board the vessel” are new. See also s.131.

The provision made by s.214(1) (Seducing fcmale passengers on
vessels) was for the prolection of women coming to Canada as immigrants.
There arc no reported cases undet it.

BUGGERY OR BESTTALITY.

147. Every one who commits buggery or bestiality is guilty of
and indictable offence and is liable to imprisonment for fourteen
years. :

This is the former $.202. It was .17 in the Code of 1892 and s.144 in
the E.D.C., whence it was taken from the Offences against the Person Act,
1861. Under the former scction the maximum penalty was imprison-
ment for life, but this has been changed and the offence added to those
specificd in s.661, post, as possibly indicating criminal sexual psychopathy.
See also 5.3(6), and for meaning of the terms used, R. v. JACOBS{1817),
Russ. & Ry. 331,

While this offence is not one included in s.131 as requiring corrobora-
tive cvidence, the rule requiring corroboration of the evidence of an ac-
complice will apply: R wv. TATE, [1908]2 K.B.680; R. v. BROWN(1928),
49 C.C.C.334; R.v. CUTT(1936), 67 C.C.C.210.

As to the admissibility of evidence of a complaint in a case under
this section, see R. wv. ELLIOTT(1928), 49 C.C.C.302, and notes to
s, 155, ante.

The former 5.203 (attempt} is not continued in terms, but is covered
by 5.406.

See also 5.661 (Criminal Sexual Psychopath),
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214. Every one is guilty of an indictable offence and liable to a fine of four hun-
dred dollars or to one year's imprisonment, who, being the master or other officer
or a seaman or other person employed on board of any vessel, while such vessel
is in any water within the jurisdiction of the Parliament of Canada, under pro-
mise of marriage, or by threats, or by the exercise of his authority, or hy solici-
tation, or the making of gifts or presents, seduces and has illicit connection with
any female passenger. .

(2) The subsequent intermarriage of the seducer and the seduced is, if pleaded,
a good defence to any indictment for any offence against this or either of the two
last preceding sections, except in the cave of a guardian seducing his ward,

202, Every one is guilty of an indictable offence and linkie 1o imprisonment for
life who commits buggery, either with a human being or with any other living
creafure.

293, Every one is guilty of an indictable offence and liable to ten years' im-
prisonment, and to be whipped, who assaulls any person with intent to commit
sodomy or who, being a male, indecently assaults any other male person.

206. Every male person is guilly of an indictable offence and liable to five years'
imprisonment and to be whipped who, in public or private, commits, or is a
party to the commission of, or procures or attempis to procure the commission
by any male person of, any acts of gross indecency with another male person.

INDECENT ASSAULT ON MALE,

148. Every male person who assaults another person with intent
o commnit buggery or who indecently assaults another male person
is guilty of an indictable offence and is liable to imprisonment for
ten years and to be whipped.

This is the former 5,293, It was 5.260 in the Code of 1892, and formed
part ol 5,145 in the E.D.C. Sce 5.132 as to consent of children under
tourteen, and 5.566 as to corroboration. In the latter connection, 5.16(2)

of the Canada Evidence Act was applied in R. v. SILVERSTONE(1934),
61 C.C.C.258.

See also 5.661 (Criminal S8exual Psychopath} and s.662 (preventive de-
tention},

ACTS OF GROSS INDECENCY.

149. Every one who commits an act of gross indecency with an-
other person is guilty of an indictable offence and is liable to im.
prisonment for five years.

This is the former 5,206 widcned to apply to acts of gross indecency
committed by persons of either sex. It was 5.178 in the Code of 1892, and
came from 48-19 Vict,, .69, s.11{Imp.). It was intended to cover the facts
of such earlier cases as R. v. JACOBS(1817), Russ. & Ry.331; R. v. WOL-
LASTON(1872), 12 Cox,C.C.180, and R. v. ROWED(1842), 3 (Q.B.180.

That part of the former section dealing with attempts has been left
to the operation of 5.406. As to acts constituting attempts, see R. v. MIS-
KELL, [1954]7 All E.R.137.

In a Canadian case, R. v. LANDLOW(1922), 88 C.C.C.54, it was held
that the ollence under this section is distinct from the offences under
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$5.202 and 293 (now 147 and 148) and that the section must be taken to

refer to acts not included there. The following cases are rclevant to this

section: R. v. HORNBY(1946), 32 Cr.App.R.1. Per Lynskey, J. at p.3:
“We have had an argument whether actual physical touching is es-
sential to constitute the offcnce of gross indecency by onc male person
with another, . ... .. If T had to decide it, T personally would take the
view that, if two male persons are acting in concert to behave in an
indccent manncr, there may be gross indecency the one with the
other, even though there is no actual physical contact .. .. .. {The
jury) ought to have been told that the act of gross indecency must be
by one person with the other and that the two men must have been
acting in concert,”

In R. v. PEA RCL(195Y), 35 Cr.App.R.17, the accused was convicted of
attempting o commit an act ol gross indeceney with another man who
was not chaged, and Humphreys, ], quoting R. v. HORNBY with ap-
proval, said:
“Obviously it is an offence which, il 1wo persons are to be convicted
of it, must be proved to have been committed with the consent of
both of them, acting in concert togcther, otherwise those two persons
cannot be convicted. There is nothing o support the proposition that
where 1wo persons are jointly indicted for such an olfence, one can-
not be convicted and the other acquitted.”
R.v. HUNT et ul. (19503, 34 Cr.App.R.185:
“In order to constitute the offence of gross inde.ency between male
persons, actual physical contact is not essential, and it is sulficient
if the persons charged have placed themselves .o such a position
that a grossly indecent exhibition is going on between them: .. . . .. "

-The matter of the admissibility ol evidence ol similar acts in cases
where persons are charged with unnatural practices has arisen several
times, In R. o THOMPSON(1918), 26 Cox,C.C..189 (H.L), it was ad-
mitted as being refevant wo the issue of identity, in R. v SIALS, [1946]1
K.B.531, to show the nature ol the act done by the accused, and in R, w,
HARTLEY(1940), 57 T.L.R.U8, to prove the existence of a guilty pas-
sion. R, v. THHOMPSON and R. v. SIMS were discussed at length by
the Privy Council in NOOR MOHAMED v, R, [1919]1 All E.R.365,
in which the question arose in a case of murder, and that case, which was
applicd in the Supreme Court of Canada in LIZOTTE o, R{1951), 59
C.C.C1UI3 at p.125, lays down as a gencral principle that evidence of
similar acts should not be admitted unless it Is relevant to an issue hefore
the court, and unless iis probative valuc outweighs its jrejudicial elfece
guoad the accused. Sec also 1t v, THOMPSON, [195}] OW.NAG,

It appears from the cases, howcever, that if such evidence is ad-
missible, it may be given ecither in the case in chief or in rebuttal, and
that it may concern acts either previous to or subscguent to the oflence
charged.

As to Crinninal Sexual Pavchopaths sce s.661,
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207. (1) Every ane is guilty of an indictable offence and liable to two years'
imprisonment who

(a) makes, prints, publishes, distributes, circulates, or has in possession for any
such purpose any obscene written matter, picture, model or other thing whatso-
ever; or '
(b) makes, prints, publishes, distributes, sells or has in possession for any such
purpose, any crime comic.

{2} Every one is guilty of an indictable offence and liable to two years' imprison-
meni who knowingly, without lawjul justification or excuse :

(a) sells, exposes 10 public view or has in possession for any such purpose any
obscene written matter, picture, model or other thing whatsoever;

(B) publicly exhibits any disgusting object or any indecent show; or

(¢) offers to sell, advertises, publishes an advertisement of, or has for sale or
disposal any means, instructions, medicine, drug or article intended or rep-
resented as a means of preventing conception or causing abortion or miscarriage
or advertises or publishes un advertisement of any means, instructions, medicine,
drug or article for restoring sexual virility or curing venereal diseases or diseases
of the generative organs.

Orrexcrs Texmxe 1o Corrtuyrr MoRaLs-

OBSCENE MATTER.—Crime comie.—3clling obscenc matter.—Indecent show.
——(MFering to sell contraceptives.—Ofering to sell other drugs—Defence of
public good.—Question of law and question of fact,—Motives irrelevant.—Ig-
norance of nature no defence.—**Crime comic.”

150. (1) Every one commits an offence who

(a) makes, prints, publishes, distributes, circulates, or has in
his possession for the purpose of publication, distribution or
circulation any ehscene written matter, picture, model, phono-
graph record or other thing whaisoever, or
(b) makes, prints, publishes, distributes, sells or has in his
possession for the purpose of publication, distribution or cir-
culation, a crime comic.

(2) Every one commits an offence who knowingly, without law-
ful justification or excuse,

{a) sells, exposes to publie view or has in his pessession for
stch a purposc any obscene written matter, picture, model,
phonograph record or other thing whatsoever,

(b) publicly exhibits a disgusting objcct or an indecent show,

fc) offers to scll, advertises, publishes an advertisement of, or
has for sale or disposal any means, instructions, medicine,
drug or article intended or represented as a method of pre-
venling conception or causing abortion or miscarriage, or

(d) advertises or publishes an advertisement of any means, in-
structions, medicine, drug or article intended or represented
as a method for restoring sexual virility or euring venereal
discases or diseases of the generalive organs,

(3) No person shall be convicted of an offence under this section
if he establishes that the public good was served by the aets that are
alleged 10 constitute the offence and that the aets alleged did not
extend bevond whal served the public good.
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(4) For the purposes of this section it js a question of law
whether an act served the public good and whether there is evidence
that the act alleged went beyond what served the public good, but
it i a question of fact whether the actes did br did not extend beyond .
what gerved the public good.

(3) For the purposes of this section the motives of an aceused
are irrelevant,

(6) Where an accused is charged with an offence under subsec-
tion (1) the fact that the accused was ignorant of the nature or
presence of the matter, picture, model, phonograph record, erime
comic or other thing by means of or in relation to which the offence
was committed is not a defence to the charge.

(7) In this section, *crime comic®” means a magazine, periodical
or book that exclusively or substantially comprises matter depicting
pictorially

(a) the commission of crimes, real or fictitious, or

(b) events connected with the commission of erimes, real or
fictitions, whether occurring before or after the commission
of the crime,

This is the former 5.207 as enacted 1919 (2nd sess.), c.13. It has been
changed by adding a rclerence to phonograph records, and subsec.7 con-
tains an amendment of the definition ol ‘crime comics’, that was passed
n 1948. See aiso 5.154 (punishment).

There has been criticism of this scetion on the ground that it con-
tains no definition ol obscenity. However, the test applied is that laid
down in R. v. HICKLIN(1868), 3 Q.B.D.360 at p.371:

“I think the test of obscenity is this, whether the tendency of the matter

charged as obscenity is to deprave and corrupt those whose minds are
open to such immoral influences and into whose hands a publica-
tion of this sort may fail.”

It was held in R. v. REITER et al., [1954]1 All E.R.741 that this test
is to be applied to-day, and that, in determining whether or not a book is
obscene, regard is to be had to that book alone. The Court of Appeal
in Ontario applied the same test in a prosccution involving several
novels and magazines, R. v. NATIONAI. NEWS €0O. LTD., [1953]

- O.R.533, adding that it must, no doubt, be related to the time when the
test is apglied. The Chief Justice also pointed out two differences be-
tween subsecs.(1) and (2), namecly, (a) that subsec(7) (now subsec.(6))
which provides that ignorance of the nature of the publication is no de-
fence, refers to subsec.(1) and not to subsec.(2), and (b} that the words
“knowingly, without lawful justification to excuse” appear in subsec.(2}
and not in subsec.(1}. On that point he said:

"I think that under subsec.{l} Parliament was putting the distributor
In the same position as the publisher, and putting the person who
sells or exposes to public view or has in his possession for that purpose,
obscene written matter, in a different position, the different position
being that the person who sells or exposes to public view or has in his
possession for that purpose, must act knowingly and without lawful
justification or excuse. . .....
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(3} “Crime comic” means in this section any magazine, periodical or book which
exclusively or substantially comprises matter depicting pictorially the commission
of crimes, real or fictitious.,

(4) No one shall be convicted of any offence in this section mentioned if he
proves that the public good was served by the acts alleged to have been done, and
that there was no excess in the acts alleged beyond what the public good required.
(5) It shall be a question for the judge whether such acts are such as might be
for the public good, and whether there is evidence of excess beyond what the
public good required; but it shall be a question for the jury whether there is or is
not such excess.

(6) The motives of the accused shall in all cases be irvelevant.

(7) It shall be no defence to a charge under subsection one that the accused was
ignorant of the nature or presence of the muatter, picture, model, crime comiic or
other thing.

The diflerences which I have mentioned are the result of the re-
peal in 1949 of 5.207 as it then stood and the substitution therefor of a
new section. By this change the words ‘knowingly without lawful justi-
fication or excuse’ were removed in relation 1o dlslrlbutmg obscene
matter or having such obscenc matter in one's possessmn ior distri-
bution. Subsec.(7) above referred to was added at the same time.”

In R.o. MARTIN SECKER & WARBURG L.TDH., [1951]]1 W.LR,
1138, a prmf-(,uLion in respect of a recent novel ““The Philanderers”, it
was said that in deciding whether a recently published novel is an obscene
libel, it is necessary to take into account the Lha[‘lbed approach to the

question of sex since R. v. HICKLIN was decided, The jury acquitted the
accused.

As to subsec.(2), the cases which held under the section as it stoed
before 1949, that it is necessary for the Crown to prove knowledge on the
part of the accused, and that the word ‘knowingly' is essential to the
charge, will still apply: R. . BEAVER(1904), Y C.C.CA415; R. v. Mc-
DOUGALL(1909), 15 C.C.CA66; R. ». BRITNELI{1912), 20 C.C.C.85;
R. y. DESCOTES(1924), 63 QueS.CLH2; . v, AMERICAN NEWS CO.
(1941}, 76 C.C.C.151.

The question of publications [or the public good arose in the case of
R. v ST. CLAIR(1913), 21 C.C.C.350, involving a bulletin issued by the
actused, a clergyman, describing an obscene theatrical performance. His
defence was that he had intended te arouse the public conscience, but it
was held that he had gone beyond what was justifiable. On the other
hand, this defence was successful in R. v PALMER(]Q?)T), 68 C.C.C.20,
in which accused was charged under $.207(1)(c), now s5.150(2)(c} in re-
spect of her actions in distributing articles and inlormation relating to
birth control.

Historical. The publication of indecent matter tending to the de-
sttuction of morals was in early times punished in the ccelesiastical courts,
and Halsbury 2nd ed.,, Vol. X, p-395, notes that R, v. (‘URL(I727) 2
Stra.788, seems to have been the first successful prosecution in a temporal

court. In that case it was held that the publication of an obscene book
was punishable as a libel and that it was a temporal offence.
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In 1841 (R. v. MOXON, 4 StateTr.N.S.ﬁQS) Edward Moxon was in-
dicted for publishing an obscene libel consisting of Shelley’s poem
“Queen Muab”. The report at column 722 says that “the Jury, after de-
liberating for a quarter of an hour found the defendant guiity. The
delendant was never called up for judgment”. Commenting on this, in
the case ol R. v, HICKLIN, supro, Blackbui, ], said (p.371):

“In Moxon’s case, the publication of Shelley's ‘Queen Mab’ was found
by the Jury to be an indictable offence; I hope 1 may not be under-
stood to agree with what the Jury found, that the publication of

‘Queen Mab' was suflicient to make it an indictable offence. I be-

lieve, as everybody knows, that it was a prosecution instituted merely
for the purpose of \'cx:-ltion and annoyance”,

In 1868, R. v. HICKIIN, supra, besides laving down the modern
rule as already quated, held also that the publication of the pamphlet
in question was not justificd by the appellant’s wunocent maotives or ob-
ject, and that he must be taken to have intended the natural consequences
of his act.

In 1878, the novelist Annie Besant and Charles Bradlaugh were in-
dicted for publishing an obscene libel consisting of Mrs, Besant’s book
"The Fruits of Philosophy,” and convicted. On appeal (14 Cox, C.C.68)
the conviction was reversed because the indictment did not set our the
words of the libel. Tt was stated in the Court below, that to set out the
objectionable malerial might involve sctting out the whole of a long
book, but in the Court of Appeal it was said (Br‘tn‘mell L. J. at p.76):

“It seems that equal inconvenience might arise [rom making such an
exception to the general rule of law, for when is a libel considered too
long to set out? Is one of ten volumes oo long? Where is the line to
be drawn? And it Lias not been suggested that a defamatory libel
need not be set out and vet it may be of any length. .. .. .. The law
says, convenient or inconvenient, he may take the objeciion at any
time, belore or alter the verdict”.
Tt may be noticed in passing that on that point the case would not be
followed in Canada, as it was held in R, ». DAVIDSON(1931), 55 C.C.C.
208, that in view ol the provisions ol 5.832 ol the Criminal Code, an
Indictment for ohscenity need not set out the words alleged to consti-
tute the offence. (See $5.192 and 493, frosh.

The Enghish Dralt Code adopted the Tow as Taid down in R, . HICK-
LIN, supra, the (Iommissimwrs remarking (.22% “We helieve that sec
tion 147, as to ohscene publications, expresses the existing law, but it
puts it into a much more definite form than at present.”

SA7% of the Criminal Code of Canada, 1892, was based on s.147 of
the Lnglish Dralt Ceode, But the English section did not include subsee ()
of the Canadian section. There was the Wrther difference that par.fc)
ol subsec (1) docs not appear in the English section which had instead
the f‘lmlstr Stiblishes any chseene Tibel™, Tne R o0 PALMERTO3T), 68
CLOL20, a0 2222 00 0s pointed oot that “The l‘nolish common law deals
omly v.rlh obscene Hbels and Hierature” \nv English cases wo he
found deal with the question ol publishing an obscene libel

S.17% of the Code ol 1882 was amended Dy 1000, 014, 8,3. Lo cover
the manuflacture of obscene material and also to jnclude Lypewritten
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matter, The 1900 amendment included the words “'so as to afford a justi-
fication or excuse therefor”, after the word “made” in subsec.(3), but
these words were not in 5207 as it appcared in R.8.C. 1906, and sub-
sequerntly.

In 1909 (c.9, 5.2) subsec.(l){(a} was amended to include “any plate
for the reproduction of any such picture or photograph”, and in 1913
par.(c} was amended to refer to advertisements of drugs or articles as
cures for venercal diseasc, etc.

In R. v. DeMARNY(1906), 21 Cox,C.C.871 it was held that a pub-
lisher was liable in respect of advertisements of obscene material inserted
by persons resident alrroad. It was said (p.374) “R. v. OLIPHANT, [1903]
2 K.B67; R.v. BURDETT (I St TrNS8.1) and R. v. COOPER (5 C. &
P.535) are authorities that persons who aid and abet persons abroad in the
commission of offences in this country, are liable as principals here”.
Notes on Canadian Cases.

In R. v. BEAVER(1904), 9 C.C.C.415, mentioned above, it was found
that when the accused was arrested she had been asked what she was
doing and replied “that she was fighting the devil”. It was held that
this statement showed thal she was aware of the contents of the docu-
ment in question and that she had published it “knowingly™.

In R. v. McDOUGAT I, supra, it was held on appeal that the onus
is on the Crown to show that the accused as editor and proprietar of a
paper had “knowingly” published the obscene matter, but that knawledge
may he inferred, in the absence of evidence to the contrary, from proof
that he had full control as to what should be published or not published
and that he published the paper under an assumed name.
In R. v. McQUTCHEON(1900), 15 C.C.C.362, it was held that a
Eerson who knowingly purchases an ohscene picture for another and
as possession of the same for the purpose of delivering it to such other
person, is guilty of having in his possession for circulation a picture
tending to corrupt morals although he did not exhibit it to any one.
The matter of obscene Hierature eame before the Courts in another
way in the case of PASICAN/IAKN v. DOJACEK, [192812 D.L.R.545. In
that case the plainuff brought the action to resirain the delendant from
infringing his copyright and it was found that the defendants had
“piratcd the whole book, word for word”. The defendants sought {un-
successtully upon the facts) to have the action dismissed on the ground
that the hook was obscene within the meaning of .207(11(a) of the Code.
~ The Manitoha Caurt of Appceal rejected this contention on the an-
thority of STOCKDALE v. ONWHYN(182G), 5 B. & C.173. That case
concerned a hook which professed to he a history of certain illicit amours
and which contained libels upon individuals. Abhott, C.]., said:
“The question then is, whether the first publisher can claim a com-
pensation in damages for a loss sustained by an injury dowe to the sale
of such a work, In order to establish such a claim he must in the [irst
place, show a right to sell; for if he has not that right, he cannot sus-
tain any loss by an injury Lo the sale. Now T am certain that no
lawver can say thiat the sale of cach copy of this work is not an offence
against the law.”
In the Mantitoln case, Fullerton, AL, said:
“Tt is clear from the above authority that unless there is something in
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the plaintifl’s book which makes the sile of it an offence against the
law, the plaintiff has the right to sell it and conscquently the right to re-
strain the defendant from infringing his copyrighe.”

Sce also A.-G. ONTARIO v. KOYNOK(1940), 75 C.C.C.100, where
the Attorney-General applied under .16 of the Ontario Judicature Act,
R.5.0. 1937, .100, for an injunction to restrain the publication of certain
magazines or periodicals alleged to be obscene. The question arose
whether 5,16 was ultre vires as prohibiting an act already prohibited by
5.207 of the Criminal Code. The action was subsequently withdrawn on
the delendanis’ agrecing to cease publication of the maiter in question
{75 C.C.C.405).

In a prosecution relating Lo crime comics, I, v. KITCHENER NEWS
Co.(1954), 108 C.C.C.304, it was said that:

“It does appear that the section is intended to create more than one
oflence, and inasmuch as the charge contained in the indictment con-

tains more than one of the olfences created, we think that ., . . .,
the conviction is void and should be quashed on the ground ol du-
plicity.”

As the offences under the section may now be tried on summary con-
viction as well as on indictment, see 5.696(1)}h} as to separate counts and
5.708{4) as to scparate trial of counts,

O this subject gencrally, it may be trite 10 remark that there can
be no absolute standard ol taste in artistic expression and that in the
name of realism, much has been written that it is dilficult to justify.
Stephen in his Digest of Criminal Law, sct out some uscful criteria:

“I have found no authority for the proposition that the pullication
of @ work immoral in the wider scnse of the word is an oftence. A man
might with perfect decency of expression, and in complele good faith,
maiutain doctrines as to matriage, the relation of the sexes, the obli-
gation of truthiulness, the nature and himits of the rights of property,
etc., which would be regarded as highly immoral by maost people, and
yet (I think) commit no crime. Obscenity and immorality in this wide
sense are entirely distinet {from each other. The language used in
reference to some ol the cases might throw doubt on this, but T do
not think any instance can be given of the punishment ol a decent aned
bona fide expression of opinions commonly regarded as immoral.”

And he adds a list of authors, 10 which he might have added Shakes-
peare, whose books contain, he says:

“More or less abscenity for which it is impossible to offer any excuse
whatever. | know not how the publication of them could he justihed
except by the consideration that upon the whole it is for the public
good that the works of remarkable men should be published as they
arc, so that we may be able to form as complete an estimate as possible
of their characters and of the times in which they lived. On the other
hand, a collection of indecencics might be formed from any one of the
authors I have mentioned, the separate publication of which would
deserve severc punishment.”

RESTRICTION ON PUBLICATION OF REPORTS OF JUDICIAL PROCEED-
INGS.—Saving.—Consent of Attorney General.—Exceptions,

151. (1) A proprietor, editor, master printer or publisher com-
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207A. (1) Every person being a proprietor, editor, master printer or publisher is
guilty of an offence and liable on summary conviction to imprisonment for
a term not exceeding four months or to a fine not exceeding two thousand
dollars, or to both such imprisonment and fine, who prints or publishes or
causes or pracures to be printed or published:—
(a) in relation to any judicial proceedings any indecent matter or indecent med-
ical, surgical or physiclogical details being matter or details the publication of
which would be calculated to injure public morals;
(b) in relation to any judicial proceedings for dissolution of murriage, for nullity
of marriage, vr for judicial separation, or for restitution of conjugal rights, any
particulars other than the following, that is 1o say:—
(i) the names, addresses and occupations of the parties and witnesses;
(ii) a concise statement of the charges, defences and countercharges in stpport
of which evidence has been given;
(iii) submissions on any point of law arising in the codrse of the proceedings,
and the decision of the court thereon;
(iv) the summing up of the judge and the finding of the jury (if any} and the
judgment of the court and observations made by the judge in giving judgment;
Pravided that nothing in this part of this subsection shall be held to permit the
publication of anything contrary to the provisions af paragraph (a) of this sub-
section,
(2) No prosecution for an offence under this section shall be commenced without
the leave of the Attorney General for the province in which the offence is al-
leged to have been cammitted. '
{3} Nothing in this section shall apply to the printing of any pleading, tronscript
of evidence or other document for use in connection with any judicial proceed-
ings ar the communication thereof to persons concerned in the proceedings, or to
the printing or publishing of any notice or report in pursuance of the directions
of the courl; or to the printing or publishing of any maitter in any separaic
volunie or part of any bona fide series of law reports which does not form part
of any other publication and consists solely of reports of proceedings in courts
of law, or in any publication of a technical character bona fide intended for
circulation among members of the legal or medical professions,

mits an offence who prints or publishes
(a) in relation to any judicial proccedings any indecent mat-
ter or indecenl medical, surgical or physiological details, being
matter or details that, if published, are calculated to injure
publie morals;
¢b) in relation to any judicial proceedings for dissolution of
marriage, nullity of marriage, judicial separation or restitu-
tion of conjugal rights, any particulars other than
(i) the names, addresses and occupations of the parties and
witnesses,
(ii) a concise statement of the charges, defences and coun-
tercharges in supprort of which evidence has been given,
(jii) submissions on a point of law arising in the course of
the proceedings, and the decision of the court in connection
therewith, and
(iv) the summing up of the judge, the finding of the jury
and the judgment of the court and the observations that
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are made by the judge in giving judgment.
(2) Nothing in paragraph (b) of subsection (1) affects the op-
eration of paragraph (a) of that subsection,
(3) No proceedings for an offence under this section shall be
commenced without the consent of the Attorney General.
(4) This section does not apply to a person who
(a) prints or publishes any matter for use in connection with
any judicial proceedings or communicates it to persons who
are concerned in the proceedings;
(b) prints or publishes a notice or report pursuant to direc.
tions of a court; or
{c) prints or publishes any matier
(i) in a volume or part of a bona fide series of law reports
that does not form part of any other publication and con-
sists solely of reports of proceedings in courts of law, or
(ii) in a publication of a technical character that is bona fide
intended for circulation among members of the legal or
medical professions.

This is the former 5.207A which was added to the Code by 1938, c.44,
s-11. It was described by the Minister of Justice (Hansard, p.4315) as “a
reproduction of the English law with regard to the publication of de-
tails and reports of judicial proceedings which may be calculated to in-
jure public morals,” and was agreed fo without discussion.

As to the exceptions sct out in subsec.(4) see also s.153. Concerning
clause {4)}(a), it is interesting to note that in R. v. BRADLAUGH and
BESANT, supra s.150, American cases were cited to the effect appearing
m the following quotation, and were not approved:

“They lay down a rule that, where it is an allegation that the libel
is too bad to put on record, it may be omitted, and it is enough to say
that there is no such allegation here. But do the English Courts recog:
nizc that rule? They do not. Our Courts do not allow libels to be
perpetuated and disscminated under a pretense of judicial necessity,
but that is as far as they go, Where it is relevant and neccisary, there
is no rule which allows matter to be omitted mercly because it is im-
pure or libellous. A Court ought not to consider jts records dehiled
by any matter which a defendant has a substantial interest in de
manding to be placed on them. I it is desirable that there should he
an exception to any such case, the Legislature must make it as it has
made exceptions in other cases,”

See also s.154 (punishment).

IMMORAL THEATRICAL PERFORMANCE.—Person taking part.

152. (1) Every one commits an offence who, being the lessee,
manager, agent or person in charge of a theaire, presents or gives
or allows to be preseuted or given therein an immoral, indecent or
obscene performance, entertainment or representation.

(2) Every one commits an offence who takes part or appears us
an actor, performer. or assistant in any capacity, in an immoral, in-
decent or obscene performance, entertainment or representation in
a theatre,
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208. Every person who, being the lessee, agent or person in charge or manager
of a theatre, presents or gives or allows to be presented or given therein any
immaoral, indecent or obscene play, opera, concert, acrobatic, variety, or vaude-
ville performance, or other entertainnent or representation, is guilty of an offence
punishable on indiciment or on summary conviction, and liable, if convicted up-
on indictment, to one year's imprisonment with or without hard labour, or to a
fine of five hundred dollars, or to both, and, on summary conviction, to six
months’ imprisonnent, or to a fine of fifty dollars, or to both.

{21 Every person who rakes part or appears as an actor, performer, or assistant
in any capacity, in any such immoral, indecent or obscene play, opera, concert,
performance, or other patertainment or representation, is guilty of an offence
and Fiable, on summary conviction, to three months' imprisonment or to a fine
not exceeding twenty dollars, or to both.

{3} Every person who so takes part or appears in an indecent costume is guilty of
an offence and liable, on summary conviction, o six monthy imprisonment, or
to a fine of fifty dollars or to both.

209. Every one is gitilty of an indictable offence and is liable to two years' im-
prisoriment who makes use of the mails for the purpose of transmitting or
delivering

fa) any obsccne or immaoral book, pamphle:r, newspuaper, picture, print, engrav-
ing, lithograph, photograph or any publication, matter or thing of an indecent,
immoral, or scurrilons characrer;

(b} any letter upon the outside or envelope of which, or any post-card or post
band or wrapper upon which, there are words, devices, matters or things of the
characiter aforesaid; or

fc) any letter or circular concerning schemes devised or intended to deceive and
defraud the pablic, or for the purpose of obtaining money under false pretences.

This reproduces.the former s.208(1) and (2) which came inte the Code
in 1903, by 3§ Edw.VIL, .13, 5.2, A conviction under that section was
upheld o R, v HELLIER(I953), 106 C.C.C.143, in which, on appeal,
the Court applied the definition of obscenity laid down in R. w. HICK-
LIN, noted under s.150. Sce also R, v. CONTVAY(1944), 81 C.C.C.189, in
which it was found that it was not the intent to suggest abscenity but
rather to present an artistic scenc. Sec also 5,131 (punishment).

MAILING OBSCENE MATTER.

153, Every one commits an offence who makes use of the mails
for the purpose of transmitting or delivering anything that is ob-
scene, indecent, immoral or seurrilous, but this section does not
apply to a person who makes use of the mails for the purpose of
transmitting or delivering anything mentioned in subsection (4) of
section 151.

This coimes from the former 200(a) and (b), which came into the
Code as 6364 Viet, o6, s.5. The saving clavse is new. $5.200(c) has been
placed in 5.324, post. Sec also s.154 {punishment).

Sce the Post Office Aet, RS.C. 1952, 212, s.6(2) under which the
Postmaster General may make reguliations o say what Is mailable matter,
and R. v. GOYER(1916), 27 C.C.C.10, in which it was held that these
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provisions did not apply to a private letter sent with the consent of the
person to whom it was addressed.

PUNISHMENT.
154. Every one who commits an offence under section 150, 151,
152 or 153 is guilty of
(a) an indictable offence and is liable to imprisonment for two
years, or
(b) an offence punishable on summary conviction.

The provision that the offences mentioned are triable either on
mdictment or on summaty conviction embodies change in procedure
from the [ormer 55,207, 207A, 208 and 209,

PARENT OR GUARDIAN PROCURING DEFILEMENT.
155. Every one who, being the parent or guardian of a female
person,
(a) procures her to have illicit sexual intercourse with a person
other than the procurer, or
{b) orders, is party to, permits or knowingly receives the avails
of, the defilement, seduction or prostitution of the female per-
son,
is guilty of an indictable offence and is liable to
(e¢) imprisonment for fourteen years, if the female person is
under the age of fourteen years, or
(d) imprisonment for five years, if the female person is fourteen
years of age or more,

This is the lormer 5.215(1). It was enacted as 1890, c.37, s.9(1) and
became 5.186 in the Code of 1892.

See also 5.131 and notes thereto and 5.133 (limitation).

HOUSEHOLDER PERMITTING DEFILEMENT.

156. Every one who

(a) being the owner, occupier or manager of premises, or

(b) having control of premises or assisting in the management

or econtrel of premises, :
knowingly permits a female person under the age of eighteen yvears
to resort to or to be in or upon the premises for the purpose of hav-
ing illicit sexual intercourse with a particular male person or with
male persons generally is guilty of an indiciable offence and is liable
to imprisonment for five years.

This is the [ormer 5,217, It was 5.187 in the Code of 1892,

This section is taken from s.6 of the Imperial Act 4849 Vict., ¢.69.
Its history is given in R. v. SAM SING{1910), 17 C.C.C.36] at p.367 as
follows:

“Il we look into the history of the scction it will be more cleat. It was
originally scction 4 of 49 Vict,, ¢.52, and was limited to an offence in
respect of girls under sixteen years, it being declared a felony and
the punishment being ten years’ imprisonment, if the age of the girl
was under twelve years, and being declared a2 misdemeanour and the
Imprisonment two years if she were of or above the age of twelve
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215. (1} Every one who, being the parent or guardian of any girl or woman,

fa} procures such girl or woman to have carnal connection with any man other
than the procurer, or

(b} orders, is party to, permits or knowingly receives the avails of, the defilement,
seduction or prostitution of such girl or woman;

is guilty of an indictable offence, and liable to fourteen years' imprisonment, if
such girl or woman is under the age of fourteen vears, and if such girl or woman
is of or above the age of fourteen yeurs, to five years' imprisonment.

217. Every one who, being the owner or occupier of any premises, or having,
or acting or assisting in, the management or control thereof, induces or knowingly
suffers any girl under the age of eighteen years to resort to or be in or upon such
premises for the purpose of being unlawfully and carnally known by any man,
whether such carnal knowledge is intended to be with any particular man, or
generally, is guilty of an indictable offence, and is linble,

{a} to ten years imprisonment if such girl is under the age of fourteen years;
(b) to two years” imprisonment if such girl is of or above the age of fourteen years.

years and under fourtecn years, and it was provided that it would be
a defence il the accused had reasonable cause to believe the age to be
sixteen or aver,

By the same Act seduction and attempt at seduction of chaste girls
under the age ol sixteen years was made an offence. In 1890, by 53
Vict.,, c.37, 5.3, the age of fourteen was substituted for that of twelve
years. In 1892 the provision so amended was adopted in the Criminal
Code (as scction 187) but without the provision excusing the accused
on account of his belief as to the age.

Then in 1900, by 63 & 64 Vict., c.46, the age of eighteen years was
substituted for that of sixteen years. By section 12 ol the Act of 1890
referred to, unlawiul and carnal knowledge and abuse of a girl under
fourteen years of age was made a felony. Previously. the ages had been
ten and twelve years. In 1892 and 1906 this was embodied in the
Criminal Code.”

In R. v, WEBSTER(1885), 15 Cox,C.C.775, a mother was convicted of
knowingly suffering her daughter, aged fourteen, to be in or upon
premises for the purpose therein specilied, notwithstanding that such
premises werc those in which the mother and daughter lived, havin
no other home. This case was followed in Ontario in R. v. KARN(1909),
15 C.C.C.301, in which the owner of business premises brought two
girls to his shop for the immoral purposes of himself and another man.
The presence of the other man was the reason for a distinction drawn
in the casc of R. v. S4M SING, supra, in which the same Court held
that to prove a charge under 5,217, the prosecution must show that ac-
cused induced or suffered the girl to be on the premises for the purpose
of being carnally known by some man other than himself. “It would
be somewhat extraordinary” said Meredith, J.A., “if any one were made
guilty of a very grave crime in carnally knowing a girl upon his own
premises, and yet remained not guilty of any offence if the same thing
were done anywhere else; this section of the Code is surely not aimed
against the carnal intercourse directly, but it is aimed against houses of -
assignation and things of that character,”
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Upon similar facts the Court of Appeal of British Columbia in R. ».
SAM JON(1914), 24 C.C.C.334, quashed a conviction, following R. w,
SAM SING: “While what has happened is certainly most deplorable
immorality, it is not crime—cither at common law or by statute.”

See also 5,133 (limitation).

CORRUPTING CHILDREN.—Limitation,—*Child.”—Who may institute pro-
seculions.

157. (1) Every one who, in the home of a child, participates in
adultery or sexual immorality or indulges in habitual drunkenness
or any other form of vice, and thereby endangers the morals of the
child or renders the home an unfit place for the child 10 be in, is
guilty of an indictable offence and is liable to imprisonment for two
years.

(2) No proceedings for an offence under this section shall be
commenced more than one year after the time when the offence was
committed.

(3) For the purposes of this section, “child” means a person
who is or appears to be under the age of eighicen years,

(4) No proecedings shall be commenced under subsection (1)
without the consent of the Attorney General, unless they are insti-
tuted by or at the instance of a recognized society for the protection
of children or by an officer of a juvenile court.

This comes from the former $.215(2} to (7). It is to be noted that the
age ol the child has been increased {rom sixtecn to eighteen years to
bring it into cenlormity with the age under the Juwenile Delinguents
Aet, and that the irrebuttable presumption in section Z15(3) has been
dropped,

The tollowing sets out the history of the present provisions and the
cases upon them.

By ¢.16 of 1918, provisions were added regarding the covruption of
children including the subject matter of the former subsecs.4, 5, 6 and 7.
Another subsection read as Lollows:

“Any person who, in the home ol a child, by indulgence in sexual
immorality, inr habitual drunkenness or any other lorm of vice, causes
such child 1o be in danger of being or becoming immoral, dissolute or
criminal, or the morals of such ¢hild to be injuriously aflected, or
renders the home of such child an unsale place lor such child to be in,
shiall be liable on sumnary conviction, ete.”

‘This new subscction, which wis incorparated into 5.213 in the Re-
vision of 1927, was explained (Hansard 1418, - 1191} as being a section
which had Dbeen enacted in the fuvenile Delingueney Act of Ontario,
and had been found uselul there.

“The Courts however, have recently held that it was in substance

legislation of the nature of criminal law, and the cnacunent as con-

tained in the provincial legislation was, therclore, not effective, We
have been asked to give eflect to it by making it a section of the Crim-
inal Code. . .. ... It inoroduees bodily the provisions of the Ontario
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215. (2) Every person who, in the home of a child, participates in adultery, or
in sexual immorality, or indulges in habitual drunkenness or any other form of
vice, thereby cndangering the morals of such child or rendering the home of
such child an unfit place for such child to be in shall be guilty of an offence and
liuble, npon summary conviction, to a fine not exceeding five hundred doilars, or
to imprisonment for a period not exceeding one year, or to both fine and im-
orisonment.
(3} It shall be an irrebuttable presumption in any prosecution under subsection
two of this section, that the child was in danger of being or becoming immoral,
" its morals injuriously affected and its home rendered an unfit place for it to be in,
upon proof that the person accused did in fact, in the home of such child, pur-
ticipate in adultery, in sexual immorality, in habitual drunkenness, or in any
other form of vice: Provided that thiv subsection shall not apply in the case of two
persons who are not marricd to each other but are living together as man and
wife and reputed to be man and wife, and where the child so affected is the chiid
of the two persons so living together,
{4) Ir shall not be a valid defence to a prosecution under subsection two of this
section that the child is of too tender years 1o understand or appreciate the nature
of the conditions prevailing in the home or the nature of the uct complained of
or to be immediately ufjected thereby.
{5) For the purposes of this section “child” shall mean a boy or girl apparently
or actually under the age of sixteen years.
‘6) No prosecution shall be instituted under subsection two of this sectiop unless
it be at the instance of some recognized society for the protection of children or
an officer of a juvenile court, without the authorization of the Attorney General
of the province in which the offence is alleged to have been committed,
{(7) No prosecution for an offence under thiy section shall he commenced after
the expiration of one year from the time of its commission.

law into the Criminal Code. There are definitiony of what shall be
a child for the purpose of the section. . . . ... There is a lurther
provision that it shall not be a defence that the child is of too tender
years to understand or appreciate the nature of the act complained
of, or {to be) immediately affected therehy.”

In 1933, subsec.(2} was amended so as to make it begin “Every one
who, in the home ol a child, participates in adultery”, and a new sub-
sec.{3) was added to raise an irrebuttable presumpltion upon proof of the
described conditions as matters of fact.

It was stated by the Hon. Mr. Bennctt (Hansard 1933, Vol.v, p-248%)
that the amendment was sought by the Social Service Council “in conse-
quence of a decision of the Court of Appeal of Ontario that the Stacute
was to be so construed as to make it almost impossible to secure a con-
viction." The case was . v. FAHEY(1931), 57 C.C.C.378, in which it
was held that,

“mere living in adultery is not sufficient to justify a conviction of the
father and mother of an illegitimate child for contributing to the
child’s delinquency; there must be some evideuce ol actual sexual
immorality so indulged in as to endanger the child's morals, or some
evidence that the cliild’s morals are in [act (not in theory) endangered
by the mere adultery itself.”



264 MARTIN'S CRIMINAL CODE

Section 157—coniinued

The ground was covered again in 1985 with rcference to the same
case (Senate 1935, p.368) when by 1935, .36, the following proviso was
added to subsec.(8):

“Provided that this subsection shall not apply in the case ol two
persons who are not married to each other but are living together
as man and wile and reputed to be man and wife, and where the child
so affecied is the child of the two persons so living together.”

By the same Act subsec.(7) was added imposing a limitation of one
vear upon prosecutions under the section. The amendment made by
1936, .29, 5.5, struck out the previous limitation of six months.

Harris, C.J., in McNAYER v. PROSSER, [1928]1 D.L.R.861 at p.868,
said:

“It will be seen that under s.220A(1) a recognized society for the
protection of children is singled out and given authority—the only
authority—to prosccute under the scction without the authorization
ol the Attorney-General.

One cannot read these various Acts and the history of the move-
ment which led to their being passed without heing convinced that a
prosccution under 5.2200A of the Criminal Code is one of the duties of
these Children’s Aid Socicties . ... .. ”

R, v, PORTTRUSKI(1931), b5 C.C.CI52, was a charge under this
section, but turncd on question ol sentence.

In R v. OKRAINETZ(1929), 3% C.C.C.340, it was held that the sec-
tion contemplates a relationship which is immoral for the sake of sexual
gratification or indulgence, rather than a desire which cannot be legally
gratified o live together as man and wile. R. w. VAHEY, supra, was
later decided in the smmne sense.

In R.w. LASTMAN(1932), 58 C.C.C.218 ai p. 228, Sedgewick, T.,
said:

“T am quite satisfied that the judgment in R. v FAHEY(1932), 57
C.C.C.378, sets forth cotrectly the gencral intention of the section, . . .
The evidence discloses a course of living which the general public
sense regards as immoral—but that course of living hag not been
legislated againse dirvectly, The section, as T read i, requires more, TL
requires prool of giving free course to viciousness in a way which would
be apparent to a child capable of understanding.”

In R w. HAMIIN(I939), 72 C.C.C.142, Manson, J., said: “In my
view, Parliament intended to make it clear that conduct likely to un-
dermine the morals of a child should constitute an offence,” and ex-
pressed some doubt concerning the case of R. v. MACDONALD(1936),
66 C.C.C.230. Both thesc cases however, involved charges of contributing
to juvenile delinquency, the latter holding that immoral relationship
of 2 man with the mother of a 17-month old child in the presence of the
child, would not warrant a conviction [ar that offence,

Sce also notes to 5,245.

DisornerLy Conpuct.
INDECENT ACTS,
158. Every one who wilfully does an indecent act
(a) in a public place in the presence of one or more persons, or
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205. Every one is guilty of an offence and liable, on summary conviction before
two justices, 1o a fine of fifty dollars or to six months’ imprisonmen! with or with-
out hard labour, or to both fine and imprisonment, who wilfuily

(a) in the presence of one or more persons does any indecent act in any place to
which the public have or are permitted to have access, or

(b} does any indecent act in any place intending thercby to insult or offend any
person.

(b) in any place, with intent thereby to insnlt or offend any per-
son,
is guilty of an offence punishable on summary conviction.

This is the former s.205. [t was 5177 in the Code of 1892 and s.146
in the E.D.C. where clause (13} wis described as new.
In R. v. CLIFFORD (supra s.150) the lollowing appears:
“Tt is of the essence of the offence that it should be committed ‘in the
presence ol one or more persons’ ... ... It is enough that one person
should be shewn to be present, but it must be a person other than those
engaged in ihe offence.

Section 205 may well be iuterpreted so as to include any place to
which the public have access as of right or by the invitation or per-
mission of the owner; and the magistrate was justificd in finding that
this massage p:lrlour, to which appa‘r(:nt.ly all comers were admiteed,
was a place to which the puhlic “are permitted to have access” within
the statute.”

In R. v. KEIR(1919), 34 C.C.C.164, it was said, per Harris, (G.]. at

p.166:
“One finds that the point raised in this case has been taken belore
and on cvery consideration of it the Courts have reached the conclu-
sion that the publicity contemplated has reference to the persons whuo
may avitness the act rather than to locality, and that a place has al-
ways becn held 1o be public if it js so situated that it can be seen by
the public or any considerable number.”

NUINTY.—*“Nude.”—Consent of Attorney General,
159. (1) Every one who, without lawfal excuse,
(e) isnude in a public place, or
(b) is nude and exposed to public view while on private prop-
erty, whether or not the property is his own,
is guilty of an offence punishable on summary conviction.

(2) For the purposes of this section a person is nude who is so
clad as to offend against public decency or order.

(3) No proceedings shall be commenced under this section with.
oui the consent of the Attorney General.

This is the former 5.205A, which came into the Code as 1931, .28,
5.2, Its terms arve gencral, but the discussions in Tarliament (Hansard,
1931, pp.3688,4131; Senate Committee June 11, 1952, [».19), show that it
had regard chiefly o the nude parades of members of the Doukhobor
sect.

Although there have been several cases in which Doukhobors have
been prosecuted under this section, the cases have not rcached the re-
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ports. However, one that is reported, R. v. STORGOFF(1945), 84 C.C.C.1,
turned wholly upon the right of appcal in habens corpus proceedings.
Again, the section came into consideration in LEIGHTON v. LINES
(1941), 77 C.C.C.261. This was a civil action for damages for false arrest
and was dismissed,

In this case, the defendant, a police officer, received a complaint
which, coupled with his own observation when he went to the premises
referred to, led him to believe that the plaintiff, a girl of eighteen, had
commiitted aun offence under 5.205A. He ordered her and two other girls
to accompany him to the police station where he questioned them and
detained them until he obtained statements from certain witnesses. “In
these statements the boys apparently did not stand by the complaint in
cvery particular, and the defendant, being then in doubt, as he says,
told the girls they could go and later got a car and drove the plaintiff
home. . . . .. I also find that the defendant throughout acted without
malice and witli reasonable and probable cause.” It was held that the
defendant was protected by Code 5.648, by which a peace officer may ar-
rest without wartant any person whom he finds committing any crim-
inal offence, and .30, which justifics arrest by a peace officer on reason-
able and probable grounds under certain circumstances,

The judgment reviews English authorities as to arrest, and in par-
ticular quotes Hailett, Join STEVENSON v, AUBROOK, [1941]2 All
E.R.476, as follows:

Y if T were asked whether the nature of the suspected offence
here requircd prompt action, I should answer that question without
a moment's hesitation in the affirmative. Here the suspected offence is
a man riding round on a bicycle indecently exposing his person, and
the matter certainly did, in my opinion, require prompt attention, 1
repeat what I said during the argument-—namely, that, looking at this
offenice as a layman, I should not only say that the police were justified
in taking the action they took in view of the information which they
had received, but | would go Turther and say (bat, in the view of the
ordinary man in the street, the police would have been lamentably
failing in their duty il they had done anything else.”

Adapting this Ianguage to the case before him, Fisher, J- said (p.273):
“I have in the first place to say, as Hallett, J. said in the $tevenson casc,
that if T were asked whether (he nature of the suspected offence here
required prompt action, I should answer that question in the affirm-
ative, and, looking at this oflence as a tayman, I would g0 on to say
that the defendant was justificd in taking the action he took in view
of the information he had received. T have next to say thar, looking
at the matter, as T imust, as one obliged o interpret s. 648 as it stands in
the light of the very recent cases hereinbelore rvelerred 10, T reach the
same conclusion. . . . .. Doing my best 1o interpret the section with the
assistance of the cases referred to T decide that said s. 618 authorized
and justilied the arresc and detention of the plaintifl by the defendant
under the circumsiances as T have hereinbelore foamd them in a case
where the nature of the suspected offence was such that in the interests
of public safety prompt action was called for,”
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205A4. (I} Every oneis guilty of an offence und liable upon summary conviction
to three years' imprisonment who, while nude,

fa}) is found in any public place whether alone or in company with one or more
other persons who are parading or have assembled with intent to parade or have
paraded in such public place while nude, or

{b) is found in any public place whether alone or in company with one or more
other persons, or

fe) is found without lawjful excuse for being nude upon any private property
not Iis own, so as to be exposed to the public view, whether alone or in com-
pany with other persons, or

(d) appears upon his own property so as to be exposed to the public view,
whether alone or in company with other persons.

For the purposes of this subsection any one shall be deemed to be nude who is
s scantily clad as 1o offend against public decency or arder.

{2) Ne action or prosecution for a violation of this section shall be commenced
without the leave of the Attorney General for the province in which the offence
is alleged to have been convminted.

100. An affray is the act of fighting in any public street or highway, or fighting
to the alarm of the public in any other place to which the public have access.
(2) Every one who takes part in an affray is guilty of an indictable offence and
Hable to one year's imprivonment with hard labour.

222B. Fvery one not being in a dwelling house, who causes a disturbarce in or
rear any strect, road, highway, restaurant, railway station, public library, tavern,
billiard hall, theatre, shop or other place to which members of the public are
admiited, whether as a matier of right or otherwise, by screaming, shouting,
swearing or singing or by being drunk or by impeding or incommoding other
persons is guilty of ar offence and is liable on summary conviction to a fine not
exceeding one hundred dollars or to imprisonment for a term not exceeding three
months or to both fine cid imprisahment,

238, Every one is aloose, idie or divorder! ¥ person or vagrant who,
fa} not having any visible means of subsistance, is found wandering abroad or

CALUSING DISTURBANCE.—Indecent exhibition.—Loitering in public place.—
Disturbing occupants of dwelling.

160. Every one who
(@) not being in a dwelling house causes a disturbance in or near
a publie place,
(i) by fighting, sereaming, shouting, swearing, singing or us-
ing insulling or obscene lunguage,
(ii) by being drunk, or
(iii) by impeding or molesting other persons;
() openly exposes or exhibits an indecent exhibition in a pub-
lic place;
(¢) loiters in a public place and in any way obstructs persons who
are there; or
(d) disturbs the peace and quiet of the occupants of a dwelling
house by discharging firearms or by other disorderly conduet
in a publie place,
is guilty of an offence punishable on summary convietion.
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This comes from the former 5.238(c)(e) and (g) and 5.222B which was
brought into the Code by 1947, ¢.55, 5.3, replacing s.238(f}. The addition
of the word “lighting” in cl(a)(i) has made it possible to drop the former
s.100({affray). For definition of “public place” see 5,130(b},

The section takes from the former vagrancy section those parts of it
which are more aptly described as disorderly conduct. See notes to 5.164.
Par.(a) (formerly 5.222B).

In R. ». QGISEBERG(1931), 56 C.C.C.385, it was said that:

.. .. s (I} does not seem to fit in well as part of 5.238. The Courts, as
appears from the cases, have repeatedly felt a repugnance in convict-
ing one as a disorderly person under this subsection. There is nothing
corresponding to it in the Vagrancy Act 1824 . ... It seems it could
appropriately be replaced by an independent section without reference
to vagrancy, etc., and in the usnal form:- ‘Every one is liable . . . . who
causes a diswurbance . . . .’ which might find place in the division of
Nuisances, 55.221 to 224.”

This was done in 1947 when this parugraph was repealed and 52221

enacted. Concerning it, the Minister of Justice said {Hansard 1947, Vol.

V., p.5039): “Causing a disturbance is not a badge of vagrancy. It is a

nuisance, and the offence should be moved out of the vagrancy section

into the nuisance section,” :

It has been held that a man was not guilly of an offence under this
section for causing a disturbance in a corridor of an apattment block
outside the door of his apartment. The building consisted of business
establishments on the ground {loor and apartments on the second and
third floors. It was held thut the accused was in a dwelling house, This
decision followed HOLIYHOMES v. HIND, [1944]2 All E.R.8. Accused
was found by police in the inner part of the entrance hall of a building
comprising ground and first floor maisonette, a sccond and third floor
flat and a basement flat. The cntrance hall was used in commaon by all
the occupants, He was charged under the English agrancy Act 1824
with being found in a dwelling house for an unlawlul purpose. Held,
that the entire building was a dwelling house within the meaning of s.4
of the Act. “The whole building, No. 8 Marlborough Buildings s quite
clearly a dwelling housc. It may be said to be three dwelling houses: but
that does not prevent it being a dwelling house. Tt is used as a dwelling
house; it is occupied as a dwelling house.”

Par.(c) {formerly 5.238(e)).

It was held in PRESSEAU v. PAQUETTE(T951), 101 C.C.C.256, at
p-259, thac this appiics 1o 1hose who are ordinarily vagabonds.
Par.(d) (formerly 5.238(g)).

See also 5.163.
OBSTRUCTING OFFICTATING CLERGYMAN.—Violence to or arrest of offiei-

ating clergyman.-—Disturbing rcligious worship or certain meetings.
I&1l. (1) Every one who
(a) by threais or force, unlawfully ohstruets or prevents or en-
deavonrs te obstruct or prevent a clergyman or minister from
celebrating divine service or performing any other funection
in connection with his calling s
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lodging in any burn or outhouse, or in any deserted or unoccupied building, or
in any cart or wagon, or in any railway carriage or freight car, or in any railway
building, and not giving a good account of himself, or who, not having any visible
means of maintaining himself, lives without employment;

(b} being able to work and thereby or by other means to maintain himself or
family, wilfully refuses or neglects to do so;

{c) openly exposes or exhibits in any street, road, highway or public place, any
indecent exhibition;

(d) without a certificate signed, within six months, by a priest, clergyman or
minister of the Gospel, or two justices, residing in the municipality where the
alms are being asked, that he or she is @ deserving object of charity, wanders
about and begs, or goes about from door to door, or places himself or herself in
any street, highway, passage or public place to beg or receive alms,

{(€) loiters on any street, road, highway or public place, and obstructs passengers
by standing across the foothpath, or by using insulting language, or in any other
way;

(7} (Paragraph repealed. 1947, c. 55, 5. 5.)

(&) by discharging firearms, or by riotous or disorderly conduct in any street or
highway, wantonly disturbs the peace and guiet of the inmates of any dwelling-
house near such street or highway;

(h) tears down or defaces signs, breaks windows, or doors or door plates, or the
walls af houses, roads or gardens, or destroys fences; .

(i) being a common prostitute or night walker, wanders in the fields, public
streets or highways, lanes or places of public meeting or gathering of people,
and does not give a satisfactary account of herself;

(i) having no peaceable profession or calling to maintain himself by, for the most
part supports himself by gaming or crime, or by the avails of prostitution.

(k) having at any time been convicted of an offence under paragraph (a) of sec-
tion two hundred and ninety-tweo, section 1wo hundred and ninety-three, sub-
section one or two of section three hundred and one, or section three hundred
and two, is found loitering or wandering in or near a school ground or play-
ground or public purk or public barhing area. '

(b) knowing that a elergyman or minister is about to perform,
is on his way to perform, or is returning from the perform-
ance of any of the duties or functions mentioned in para-
graph (a)

(i) assaults or offers any violence to him, or
(ii) arrests him upon a civil process, or under the pretence
of executing a civil process,

is guilty of an indictable offence and is lable to imprisonment for

two years,

(2) Every one who wilfully disturbs or interrupts an assemblage
of persons met for religious worship or for a moral, social or beney-
olent purpose is guilty of an offence punishable on summary con-
viction.

(3) Every one who, at or near a meeting referred to in subsee-
tion (2), wilfully does anything that disturbs the order or solemnity
of the meeting is guilty of an offence punishable on summary con-
viction.
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This is a combination of the former 55.199,200 and 201, They were
ss.171,172 and 173 in the Code of 1892, The corresponding provisions of
the E.D.C. were ss.141 and 142,

By the Toleration Act of 1688, 1 W, & M., c.IB, s.18, it was enacted
that any person who should “willingly and of purpose maliciously or
contemptuously come into any cathederall or parish church chapel or
other congregation permitted by this Act and disquiet or disturbe the
same or misuse any preachcr or teacher” should be fined and required
to find suretics. This was declared to be a public Act by the Noncon-
formists Relief Act, 19 Geo.lll, c.44.

It appears from R, v. HUBE and OTHERS(1794), 5 Term Rep.542,
that to disturb such meetings was not an offence before the passing of
the Toleration Act.

Other relevant Imperial statutes are 52 GeoIll, c.155, 5.12; 15-16
Viet., c.86; 23-24 Vict, ¢.32. In Canada, reference may he made to G.S.L.C.
1860, ¢.22, 5.3; C.8. Can. 1859, ¢.92, 5.18, and R.5.C. 1886, c.156.

The following appears in R. v. WASYL KAPI}(1905), 9 C.C.C.186 at
p.192:

“The Imperial statute {from which s.171 of cur Criminal Code is
taken is 24 and 25 Vict., ¢.100, 5.36. The provision in the Imperial
statute does pot contain the word “unlawfully”, which is found in our
sec.}71. It appears to me that it was present to the minds of the [ramers
of our Code that there might be a lawful obstruction of a clergyman
while officiating in a church, and the provisions of the section were,
therelore, aimed at and confined to such persons as should unlawlully
obstruct. What then is to be considered an unlawful obstruction with-
in the meaning of the scction? It appcars to me that the word "un-
lawfully”, in this scction, means without legal authority or justification.
“The word ‘unlawflully’ in this sense should probably be read into
the clause in the Imperial Statute, as, no doubt, the provision is only
intended to apply to unlawlul acts of obstruction, ete. In any event,
the use of the word in our statute shows that it is not every obstruction
of a clergyman while celebrating divine service that is prohibited, but
only such obstruction as is unlawful, that is to say, only such as is
cansed without legal authority or justification.

“It appears to me that to support a prosecution under that section
the clergyman or minister obstructed must be shewn to have been, at
the time of the offence, cither the lawlul incumbent of the church, or
to have been holding service with the permission ot the lawful author-
ities of the church. A clergyman who 1s a mere trespasser or intruder
in a church, the congregation ol which docs not accept his rcligious
doctrines or tenets, may be treated as an ordinary trespasser.”

It was held in R. v. 1.4 VOIE(1902), 8 C.C.C.39, that s.173 {later 201)
did not apply to a meeting called by onc of the candidates in a municipal
election.

In R. v. GAUTHIER(1905), 11 C.C.C.263, where accused went into
a hall leased by the Salvation Army during one ol its meetings and said
"I_ am a French Roman Catholic. This is no place for us Roman Cath-
olics, Leave,” it was held {on appeal [rom dismissal) that he was guilty
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199. Every one is guilty of an indictable offence and liable to two years’ impris-
onment who, by threats or force, unlawfully obstructs or prevents, or endeavours
o obstruct or prevent, any clergyman or other minister in or from celebrating
divine service, or otherwise officiating in any church, chapel, meeting-house,
school-house or other place for divine worship, or in or from the performance
of his duty in the lawful burial of the dead in any churchyard or other burial
place.

200. Every one is guilty of an indictable offence and liable to two years' impris-
onment who sirikes or offers any violence to, or arrests upon any civil process or
under the pretense of executing any civil process, any clergyman or other min-
ister who is engaged in or, to the knowledge of the offender, is about to engage
in, any of the rites or duties in the last preceding section mentioned, or who, to
the knowledge of the offender, is going to perforn: the same, or returning from
the performance thereof.

201. Every one is guilty of an offence and liable, on summary conviction, to a
penalty not exceeding fifty dollars and costs, and in defauit of payment to one
month's imprisonment, who wilfully disturbs, interrupts or disquiets any as-
semblage of persons met for religious worship, or for arny moral, social or benev-
olent purpose, by profane discourse, by rude or indecent beha viour, or by making
@ noise, either within the place of such meeting or so near it as 1o disturb the
order or solemnity of the meeting.

of the offence of disturbing a religious meeting under Criminal Code
8.173.

R. v. FRASER, [1928]1 D.L.R.803 was an appeal from a conviction
under 5.201 but, as it turned upon the procedure relating to ss.749-50, it
does not assist the interpretation of the section.

The same is true of LANDRY v. CAISSY(IQS?), 44 R.L.N.5. 100 which
was an appeal from conviction under the Quebec Loi de la liberté des
cultes et du bon ordre dans les églises.

TRESPASSING AT NIGHT.

162. Every one who, without lawful excuse, the proof of which
. lies upon him, loilers or prowls at night upon the property of an-
other person near a dwelling house situated on that property is
guilty of an offence punishable on summary conviction.

This new section strikes at the person known colloquially as a “Peep-
ing Tom”. Tt was held by the Supreme Court of Canada 'in FREY v.
FEDORUK, [1950]3 D.L.R.513, that such a person did not commit an
offence at common law. The {ollowing is quoted from the judgment of
Cartwright, J., at p.554:

“T think it safer to hold that no one shall be convicted of a crime un-
less the oflence with which he is charged is recognized as such in the
provisions of the Criming! Gode, or can be cstablished by the authority
of some reported case as an offence kuown 1o the law. I think that if
any coursc ol conduct is now to be declared criminal, which has not
up to the present Lime been so regarded, such declaration should be
made by Parliament and not by the Courts.”
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OFFENSIVE VOLATILE SUBSTANCE.

163. Every one other than a peace officer engaged in the dis-
charge of his daty who has in his possession in a public place or
who deposits, throws or injects or causes 10 be deposited, thrown or
injected in, into or near any place,

(a) an offensive volatile substance that is likely to alarm, in-

convenienece, discommode or canse discomfort to any person or
10 cause damage to property, or
(b) a stink or stench bomb or device from which any substance
mentioned in paragraph (a) is or is capable of being liberated,
is guilty of an offence punishable on summary conviction.

This section comes from the former s.510A which was enacted as
1032-33, .53, s.5. “Public place” is delined in s.130(b). The word “alarm”
is new, as is the cxception in [avour of peace officers. T is a well-known
fact that the police somnetimes use tear-gas for the purpose of putting an
end to a disturbance or to overcome resistance to arrest. Under the
former section the offence was indictable and carried a minimum penalty.

NO APPARENT MEANS OF SUPPORT.—Bepging.—Prostitute or night walker,
—Living by gaming or erime.—Sexual offenders loitering near schools, ete.—
Punishment,—Aged or infirm persons.

164. (1) Every one eommits vagraney who

(a) not having any apparent means of suppori is found wan-
dering abroad or irespassing and does not, when required, jus-
tify his presence in the place where he is found;

(b) begs from door to door or in a public place;

(¢} being a common prostitute or night walker is found in a
public place and does not, when required, give a good account
of herself;

(d) supports himself in whole or in part by gaming or crime
and has no lawful profession or calling by which 1o maintain
himself; or

(e) having at any time been convicted of an offence under a
provision mentioned in paragraph (a) or (b) of subsection
(1) of section 661, is found loitering or wandering in or near
a school ground, playground, public park or bathing area.

(2) Every one who eommits vagraney is guilty of an offence pun-
ishable on summary conviction.

(3) No person who is aged or infirm shall be convicted of an of-
fence under paragraph (a) of subseetion (1).

Subsecs.(1) and {2) come from the former 5.238(a),(d),(3),(3) and (k).
Clause (k} was added as 1951, ¢.47, .13, Subsec.(3) is the former $.259. Be-
fore examining the history of this offence, it should be observed that the
new section offects considerable changes. The omission of the words
“loose, idle or disorderly person” results in a statement of the offence
as dping certain things rather than in being a cortain sort of person. The
provision in s.238(a) as to living withaut employment was struck out for
the rcason that it might hear unjustly on a man who was unemployed
but not because of his own fault: (Hansard, 1951, p.5004). S.238(b) 1s
omitted as being covered by s.186 (duty to provide necessaries), and that
part of 238(j) which referred to a person living on the avails of prostitu-
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QLD CODE:

5104. Every one is guilty of the indictable offence of mischief and liable to a
term of imprisonment of not less than two years and not more than five years
who shall have in his possession or deposit, throw or inject or cause to be de-
posited, thrown or injected in, near or into any theatre, church, public hall or
other place of usual resort any offensive velatile substance likely to incon-
venience, discommode or cause discomfort to any person or damage to any
property, or any stink or stench bomb or device from which any such substance
may or can be liberated.

238. (For wording of this section see pp. 267 and 269)

239. Every loose, idle or disorderly person or vagrant is lighle, on summary con-
viction, to a fine not exceeding fifty dollars or to imprisonment, with or without
hard laboir, for any term not exceeding six months, or to hoth: Provided that no
aged or infirm person shall be convicted for any reason within paragraph (a)
of the last preceding section, as a loose, idle or disorderly person or vagrant in
the county of which he has for the two years immediately preceding been a
resident.

tion, is left to the operation ol s.184. The qualification in 5.238(d) with
reference to a certificate signed by a clergyman etc., is omitted in view
of the consideration that modern social agencies make begging unneces-
sary.

The history of this legislation is dealc with fully in the English case
LEDWITH v. ROBERTS, [1937]1 K.B.232. At page 270 Scott, L.J., re-
ferring to the expressions “loitering” and “idle and disorderly persons”
said:

“In my view those two expressions both refer to members of a class
once prevalent in England to an extent which made it for four or five
centurics a major political problem, a problem which taxed the forces
of law and order to the uttermost and produced a long succession of
repressive statutes. These laws were framed exclusively in relation. to
that particular class of the community and had three purposes. The
class consisted of the hordes of unemployed persons, many of them
addicted to erime, then wandering over the face of the country; and
the purposes were: (2) settlement of the able-badied in their own parish
and provisions of work for them therc; (b) relief of the aged and in-
firm, that is, those who could not work; {c) punishment of those of the
able-bodied who would not work. The early Vagrancy Acts came into
being under peculiar conditions utterly difterent to those of the pres-
ent time. From the time of the Black Death in the middle of the 14th,
century till the middle of the 17th century, and indeed, although in
diminishing degrce, right down to the reform of the Poor Law in the
first half of the 19th century, the roads of England were crowded with
masterless men and their familics, who had lost their former employ-
ment through a variety of causes, had no means of livelihood and had
taken to a vagrant life. The main causes were the gradual decay of the
feudal system under which the labouring classes had been anchored to
the soil, the economic slackening of the legal compulsion to work for
fixed wages, the break up of the monasteries in the reign of Henry
VIITL, and the consequent disappearance of the religious orders which
had previously administercd a kind of ‘public assistance’ in the form
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of lodging, food and alms; and, lastly, the economic changes brought
about by the Enclosure Acts. Some of these pcople were honest labour-
ers who had [allen npon evil days, others were the 'wild rogues’ who
had been born to a life of idlencss and had no intention of following
any other. It was they and their conlederates who tormed themselves
into the notorious ‘bratherhood of beggars’ which were a definite and
serious menace to the community and 1t was chiefly against them and
their kind that the harsher provisions of the vagrancy laws of the period
were directed.”

He then traces the statutory history of Parliamentary attempts to deal
with this class beginning with the Statute of Labourers in 1349, down to
the Vagrancy Aect ol 1824, which, in part, is still in force. Concerning
that Act he said at page 275:

“The Vagrancy Act of 1824 differs little from the long string of
earlier Acts in the Legislature’s attitude to the class of idle and dis-
orderly persons except that it is simply 4 punishment Act, and not, as
the earlier Acts were, partly a punishment Act and partly an Act for
the relief of the poor.

There runs all through this chain of statutes the recognition of a
well known and notorious class of unemployed poor persous dealt
with as such by Parliament according to their ability or inability to
work. The phrascs ‘idle and disorderly’” and ‘those who use loitering’
are recurrent and both apply to the class. When those phrases appear
again in statutes of the 19th century passed not long after the Act of
1824, which was the last of the series, they should not, in my view, be
interpreted in a sense foreign to that in which they had previously
been used.”

And concludes at p.276:

“....but it is beyond dispute that there was in our earlier history
an unemployed class which was only too well known and always re-
garded as a public menace, and that it was this class which was in-
tended by all the expressions ‘idle and disorderly persons,” ‘persons
using loitering,” ‘rogues and vagabonds’ and ‘sturdy beggars’. That
the class was treated as semi-criminal is also beyond argument: they
were referred to by such phrases as ‘outrageous enemies to the common
weal’: (see 14 Eliz., ¢.5,5.2).”

He makes further comment as follows:
"It seems to me wrong that these old phrases should still be made the
occasion of arrest and prosecution, when in their historical meaning
they are so utterly out of keeping with modern life in England, The
class agzinst which the legislation was directed has ceased to exist.
The poor law legislation and the increased industrial and commercial
employment of the 19th century together reduced it to much nar-
rower proportions. The legislation of the 20th century, unemployment
insurance, national health insurance, public assistance and all the
other social reforms of recent vears, have abolished it aitogether. The
old phrases have today lost their meaning, but they remain on the
Statute Book as vague and indefinite words of reproach. Is it not time
that our relevant statutes should be revised and that punishment and
arrest should no longer depend on words which today have an un-
certain sense and which nobody can truly apply to modern conditions?
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To retain such laws seems to me inconsistent with our national sense
of personal liberty or our respect for the rule of law. Clear and definite
" language is cssential in penal Jaws.”

The Canadian sections are traced by Boyd, C, in R. v. MUNROQE
(1911), 19 C.C.C.86, as follows:

“The vagrancy clauses of the Canadian Criminal Code are derived
from the ¥English general Vagrancy Act (still in force, 5 Geo.lV, c.83,
secs. 3 & 4) and in small part from the later Act, 1 & 2 Vict,, ¢.88, s.2:
see marginal note to Dominion Statute 49 Vict., ¢.137, s.8; . . . Many
of the phrases reappear verbatim in the Gode. Thus in the Act of 1824,
sec.3, we find that any person willully refusing to maintain himself
‘by work or by other means . . . every person wandering abroad . . .
in’ any public place . . . to beg or gather alms . .. shall be deemed
an idle and disorderly person’. And in sec.4, ‘every person pretending

. . to tell fortunes, or use any subtle craft . .. to . . . impose on
any of His Majesty's subjects; every person wandering abroad and
lodging in any . . . outhouse . . . not having any visible means of
subsistence, and not giving a good account of himself . .. every per-
son wandering abroad and endeavouring by the exposurc of wounds
and deformities to obtain or gather alms . . . shall be deemed a
rogue and a vagabond.’

ft is inherently evident [rom this legislation that the man who
makes a living by begging or by gambling or by trickery, is not re-
garded as a person who maintains himseli by honest -‘work or other
lawful means.”

The marginal note referred to, which appears with R.5.C. 1886, c.157,
.8, An Act respecting Offences against Public Morals and Public Con-
venience is, “What persons shall be deemed loose, idle or disorderly, or
vagrants.” The section, except for paragraphs relating to keepers or in-
mates of disorderly houses, bawdy houses, or houses ol ill-fame, is largely
similar to s. 298 as it stood beforc the repeal of par.(f) in 1947, as noted
above (s.160). In 1915 these paragraphs were repealed by ¢.12, 5.7, and
keepers and inmates of bawdy houses were dealt with in other sections,
one object of the change being to provide for longer terms of imprison-
ment, 1t was felt that the six months which could be imposed under the
vagrancy section were not long enough to allow reformative influences to
be effective.

1% 2 Vict., ¢.38, 5.2, referred to by Boyd, C., deals with persons ex-
posing to public view “any obscene print, picture or other indecent
exhibition.”

These sections appear as $5.207 and 208 in the Code of 1892.

Sec.238 was interpreted in various ways:

1. Some cases have held that the offence lay in being a loose, idle or
disorderly person or vagrani, and not in doing one or another of the
things which brought the person within that characterization: Rose, [,
in R. v. JACKSON(1917), 29 C.C.C.352 at p.369; R. v. LAW(1924), 42
C.C.C.124; R. v. FLEURY(1933}, 60 C.C.C.32. In R. v. BASSETT(1884),
10 P.R. 886, it was said that “Tt is the general trend of his life that is to be
looked at and the sort of character he is exhibiting.”

Although the offence under s.164 consists now in conduct, in so far as
it comsists in a course of conduct, considerations of this sort may still be
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relevant. In R. v. OISEBERG({1931), 56 C.C.C.385, Prendergast, C.]J.M.,
said that the vagrancy section:

. is, I think, the only one of its kind in the Code, in as much as
the offence it provides for consists in the accused being of a certain
character, and in not doing or omitting to do a certain thing.

The terms, ‘loose, idle or disorderly person or vagrant' convey, in
their ordinary meaning, if not necessarily a uniform method of living
or a constant habit, at lcast a condition or manner of behaviour of
some duration, and somcthing more at all events than a single act,
or even oecasional acts spread over a somewhat considerable space of
time.

It is in this sense, their natural sense, that these terms are dealt with
in 5.238, and sss.a)(b)(c)(d)(e){g)(h)(i) and {j) . . . all implying either
repeated acts or some single act, omission or manner of life, ol a cer-
tain duration or continuity, which makes a person loose, idle, dis-
orderly or a vagrant. .. . ..

I fully agree, following R. v. KNEELAND(1902), 6 C.C.C.81, that
sec. 239 is applicable only to loose, idle and disorderly persons, but
would consider it necessary to add: as they are described or defined in
the various sections of sec, 238.”

In R. v. KNEELAND{1902), 6 C.C.C.81, it had been said that:
“One finds everywhere and in different forms, that the construction
of statutes known under the name of Acts, concerning vagrancy, calls
for the exclusion of persons following a lawful occupation or having
legitimate means of maintaining themselves, and enjoying a generally
good reputation as well.”

In R. v. KEEPING(1901), 4 C.C.C.194, it was sakl: _
“207(j} . . . creates no offence, but only indicates one of the many
ways how a person may be a loose, idle or disorderly person, or a
vagrant, and that is the proper way to charge an offence under that
section.”

R, v HARKNESS(1906), 12 G.C.C.54, was decided in terms identical
with those used in R. v. KEEPING, but a note states that “the above
decision is submitted with disapproval”, and in R. v. YOUNG (1906),
12 C.C.C.109, the court declined to follow it, saying:

“I think that the contention is at variance with the case ol R. .
McCORMACK(1908), 7 C.C.C.135, in which it was held by Hunter,
C.].. ‘that a summary conviction for being a loose, idle person or a
vagrant without specifying in what the vagrancy consisted under Gode
sec. 207, is void for uncertzinty.' Hunter, C.]., there said: “The con-
viction is clearly bad. You might just as well charge a man generaily
with being a thief. The accused was entitled to know under what
subsection of scc. 207 he was charged, that is, what the facts were on
which the prosecution relied’.”

Again in R. v. LeCONTE(1906), 11 C.C.C.41, at p.43, Meredith, C.J.,
following R. v. McCORMACK rather than R. v. KEEPING, said:

“It is idle to argue that the statute is confined to vagrants in the or-

dinary, primary sense of the term. The headings do not contrel the

provisions of the enactment and it is, besides, plain from the provisions

of the section itself that the term “vagrant” is not comprehensive
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enough to cover the classes of persons who are brought within the
reach of the criminal law under sec. 207.”

This case was {ollowed in R. v. DEMETRIO(1911), 20 C.C.C.316, and
R. v. KEEPING disapproved. It was followed also in R. v. MARIOTT
(1924), 41 C.C.C.333.

2. The case of R. v. CODE(1908), 13 C.C.C.372, marks clearly a dif-
ference in interpretation. There it was held that a summary conviction
for vagrancy is multifarious, if it charges both obstructing passengers on
the strect and causing a disturbance on the street, such being separate
oflences under clauses (a) and (1) of Code 5.238 as they then stood.

In R. v. JACKSON, supra, Meredith, C.].C.P, differing in this re-
spect from Rose, ]., said (p.364):

... . how can there be any kind of certainty in a charge of being a
loose, idle or disorderly person or vagrant, and when such a descrip-
tion, if it do not cover quite a multitude of sins, does cover 10 now,
12 formerly, of these widely different characters: no visible means of
support; not maintaining family; indecent exhibitions; begging; loiter-
ing on highway; disorderly conduct; wanton disturbances; destroying
property; mnight walker; kecping house of ill-fame; frequenting the
same; and supported by prostitution.

It may be that each one of thesc offences may make the person com-
mitting it a loose or an idle or a disorderly person or a vagrant, but
it is quite certain that some of them could not make the persen com-
mitting it all four. The appellant may have been a loose person, but
she could not fairly be described as an idle or disorderly person or a
vagrant, and the section does not so describe her or provide that she
shall be so called. The clause (i) describes her offence; and, as a loose
person, sec. 239 provides for her punishment.

Under the conviction in %uestion, for aught that appears in it, the
appellant was guilty of all the 10 formerly 12, offences covered by sec.
238; for instance: indecent exhibition; begging; disorderly conduct;
wanton disturbance; or destroying property: and under a plea of
autrelois acquit or autrefois convict would escape after the trial of
one charge, though guilty upon another or others.”

This was followed in R. v. WASHINGTON(1935), 65 C.C.C.106.

R. v. SHEEHAN(1908), 14 C.C.C.119, supports R. v. CODE. In that
case a man was charged under paragraph (a}. He had $27.50 in his pos-
session when arrested and the evidence was that he associated with
gamblers and followed the race track for a living. The conviction was
quashed. It was held that the fact that the money he had was obtained
by gambling was immaterial to a charge under 5.238(a) although he might
have been convicted under another subsection of the same section.

R. v. CODE was followed in Quebec in R. v. ST. ARMAND(1915),
25 C.C.C.103, and it was followed also, although not without criticism,
in R. v. ROSENFELD(1928), 50 C.C.C. 305 (Man.). In the latter case,
Galt, J., said:

“It scems curious that such an offence as vagrancy should require
nine separate provisions occupying nearly two pages of the Criminal
Code in order to define it. But so it is, and it would appear from the
decision in R. v. CODE, supra, that each one of these provisions con-
stitutes a separate offence and therefore no two of them may be united



278 MARTIN'S CRIMINAYL CODE

Section 164—continued
in one charge. This case has been {ollowed in several later cases, and
50 far as I know has not been dissented from. .. ...

“But for the decision in R. z. CODE, 1 should have thought that the
various provisions of sec. 238 merely constituted different modes in
which the offence ol vagrancy might be committed.”

He went on to hold that a suhscction was not to be subdivided within
itself so as to rcad, paragraph (f) for example, as creating six different
offences, and said:
“No such conclusion can be gathered from R. v. CODE. T think the
meaning of the clause is that a man who is guilty of all or any of the
acts mentioned is guilty of the single offence of vagrancy.”

R.v. McKENZTE(1885), 2 Man. LR.168, and R. v TR WWING{1908), 14
C.C.C.489, although on a paragraph of 5.258 that was repealed by 5 Geo.
V, ¢.12, 5.7, may also be reterred to in this connection,

It is submitted here that a charge under s.164 should not set out
merely a charge of vagrancy, but should state clearly in what respect the
offence is alleged to have been committed.

8. A third interpretation, differing from hoth that of Rose, J., in R.
v. JACKSON and that expressed in R. v. CODE, has been advanced in
the notes to s.238 in Tremecar’s Code (1919 ed.). Tt is as follows:
“Fhe opinjon is hazarded that there is but one offence at any one
trial under secs. 238 and 239, and that the offence is that the accused
at the date of the information or charge, was either a loose person, an
jdle person, a disorderly person or a vagrant, using the appropriate
term in its statutory significance.”

Concerning 3288 as a whole, it is not too much to say that, probably
because these offences have been dealt with under the heading of va-
grancy for at lcast a century and a quarter, the words “loose, idle or dis-
orderly person or vagrant” appear to have hecome a sort ol formula
and occasionally (c.g., in R. v. ANDERSON, supra), we find the expres-
sdnn "loose, idle and disorderly person and vagrant” as if they formed
one general description.

The relation of these sections to provincial legislation.

Something should be said concerning the relationship of 55.238 and
239 to provincial legislation and municipal by-Jaws made under the au-
thority of provincial Acts.

In A-G. FOR ONTARIO v. KOYNOK(1940), 75 C.C.C.100, Kelly, ],
said:

“Any act which is prohibited with penal consequences is a criminal
act, and the law by which such act is prohibited and penalty imposed
is criminal law; PROPRIETARY ARTICGLES TRADE ASS'N v. A.G.
CANADA(1981), 55 C.C.C.241. Criminal law in its widest sensc is re-
served for the exclusive legislative jurisdiction of Parliament: A.G.
ONT. v. HAMIL.TON STREET R. €0.(1903). 7 C.C.C.526. A pro-
vincial Legislature may, however, imposc punishment by fine, penalty
or imprisonment for enforcing any law of the Province made in rela-
tion to any matter coming within any of the classcs of subiccts enum-
erated in 5.92 of the B.N.A. Act 1867; but the matter of ‘public morals’
is not within the classes of subjects so enumerated. Tt has been said
that Parliament alone can defin¢ crime and ecnumerate the acts which
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are to be prohibited and punished in the interests of public morality;
Re RACE-TRACKS AND BETTING(1921), 36 C.C.C.357, per Mid-
dleton, ].; R, v. HAYDUK(1938), 71 C.C.C.134.”

There is no doubt that there is to some extent concurrent jurisdiction
between the provinces and the Dominion as far as the offences in 5.238
are concerned, the provinces having the power to deal “generally with
all matters of a merely local or private nature in the Province.”

In Ex p. ASHLEY({1898), 8 C.C.C.528, it was held that a provincial
legislature has jurisdiction to legislate concerning matters of police regu-
lation of public morals, but in so far as the samc subject is dealt with
by the Dominion Parliament, the Dominion Legislation will prevail.
This case upheld a by-law of the City of Montreal passed in 1879 under
the authority of the Charter of Montreal, 1874, 37 Vict., ¢.bl {Que.) re-
ferring to indecent performances in theatres. It was held that there are
certain points upen which the two Parliaments, federal and local, have
a concurrent jurisdiction. This case was followed in Ex p. PELCHAT
(1915}, 26 C.C.C.75. The latter case goes back through the Revised Stat-
utes of Quebec, 1888, to ¢.202 of the old Revised Statutes of that prov-
ince entitled Acts concerning the police in GQuebec and Montreal, as well
as certain police regulations in other towns and wvillages, and notes that:

“In 1868, Parliament reproduced this latter disposition under the
title ‘Act Respecting Vagraney', and sec. 238 of the Criminal Code at
the present day reproduces for a great part, at lcast, these same dis-
positions. . . . . ., )

In the present case it cannot be said that therc is a conflict. And,
the provincial statute subsisting, it is proper that I shou!d take it into
account in coming to a decision.”

This case was one in which the accused was making a petition for a writ
of certiorari following a conviction for vagrancy. LEONARD v. PELLE-
TIFER(1903), 9 C.C.CC.19, was a similar case.

Again, a note to K. v. HARKNESS(1906), 12 C.C.C.54, says that “The
offence of being drunk on a public street is a municipal one, regulated
in many provinces by their municipal Acts and municipal by-laws passed
thereunder”. 8o also in R. v, MUNROE(1911), 19 C.C.C.86, it was held
that a conviction under 5.238(a) may be made concurrently with a con-
viction for begging in contravention of a municipal by-law.
Subser.(I)a) formerly 5.238-Par.(a).

In the Code of 1892 this paragraph read "Not having any visible
means of maintaining himself, lives without employment”. It was re-
placed by 1900, .46, which enacted the para. in the code now repealed.
However, the requirement that the suspect give a satisfactory account ap-
peared in par.(i) of the section enacted in 1892, In 1915 5.239 also was
amended by the proviso exempting aged or infirm persons from the op-
eration of par.(a). The cases of R. v. BASSETT, R. v. SHEEHAN, R. v.
MUNROE, decided under this paragraph have alrcady been referred to.

In 1914, a commitment was quashed in R. v. KOLENCZUK(1914),
23 C.C.C.265, because it did not allege that the accused had no visible
means of subsistence. “As persons are not forbidden to wander abroad
unless they have no visible means of subsistence, the commitment is bad
as not describing any offence known to the law.”

In 1917 the paragraph was interpreted in R. v. CYR(1917), 29 C.C.C.

-
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77, at p.88, as follows:
“The words ‘visible means of maintenance’ refer in my opinion to a
source of livelihood which is not only Jawful, in the sense of not being
forbidden by law, but also honest and reputable, that is, such as is
generally recognized as not subject to condemnation by the ordinary
moral standards of the community. It may be true that a woman 1Is
not infringing the Criminal Code merely by being a prostitute as dis-
tinct from keeping a house of prostitution, but it is impossible to
suppose that the Legislature intended to cover, by the expression used,
so immoral a method of securing a maintenance.”

This case was followed in R. v. DAVIS(1930), 39 O.W.N.98, in which a

girl who was living with a man as his mistress was convicted under 5.238(a).

In the case of R. v. ROYAL(1925), 44 C.C.C.317, many circumstarces
indicated that the accused was “‘leading the kind of life that is within
the mischief aimed at by the scction under which he is charged”, al-
though he had ample means in his possession. An appeal from convie-
tion was dismissed. The Court stated that it was quite in line with the
decided cases and added:

“While it is, of course, important to prescrve the liberty of the sub-
ject, it is, I think, equally important that the Courts should, perhaps
more carefully in these days than at any time in the past, have in
mind the protection of the public and should (of course within the
law) assist the police in ridding the country of people possessed of a
character such as that of the accused, and should not be too astute in
secking some technical ground upon which the accused may escape.”

In R. v. MANDZUK(1945), 83 C.C.C.347 (B.C\), the accused was found
at 2 am. in the corridor of a private rooming-house. It was held that a
person is not found “wandering abroad” within 5.238(a) when he is in a
private place from which he might be ejected by the occupant, unless
the place is one specifically mentioned in the provision.
Subsec.(1){c) (formerly s.238(1}).

Therc has been some conflict of judicial opinion upon this para-

aph, as was pointed out by Falconbridge, C.].LK.B., in R. ». JACKSON

1917}, 29 C.C.C. at p.354. He cites R. v. HARRTS(1908), 13 C.C.C.393
and R. v. PEPPER(1909), 15 C.C.C.314, as “favouring the prisoner”, but
he adds, “T would prefer the opinion of Mr. Justice Walsh in Re BRADY
(1913), 21 C.C.C.123.7

R.v. HARRIS(1908), 13 C.C.C.393 at 387:
PN 1 am satisfied it is an essential ingredient of the offence that
a request for an explanation should have first been made, and the onus
is on the prosecution to prove both the request and the failure to give
a satisfactory explanation.”
And at page 397:

“ ... .1 am satisfied that natural justice warrants the finding by the
Court in R. v. LEVECQUE. It is impossible to think that these women
are called upon by the statute to address every policeman they pass
and to explain their business in the street. Common sense would indi-
cate that a policeman suspecting them must charge them with being
improperly in the street and call for an explanation.”

-
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R.v. PEPPER(1909), 15 C.C.C.314 at p.315:
“Subsection (i) of sec. 238 of the Code, R.S.C. 1906, does not mean that
being a prostitute or a night walker makes such a person liable to pun-
ishment as such, but only those prostitutes who when found wander-
ing about and when requested to give an account of themselves are
unable to give a satisfactory account of themselves.”

Re BRADY(1913), 21 C.C.C.123 at p.125:
“Without attempting a definition of the word night walker, I do not
hesitate to say that the evidence given in this charge, which is before
me, brands the applicant as one. She was wandering around the streets
of the city after dark in the company of a woman who had been con-
victed of being an inmate of a house of ill-fame, and both she and her
companion accosted and spoke to nine or ten different men in a pe-
riod of twenty minutes during which they were under ohservation by
policemen, Whatever else may be involved in this expression I am
satisfied that it is broad enough to cover a woman who thus conducts
herself.”

Walsh, ]J. expressly disagreed with R. v. HARRIS, R. v. PEPPER and R.

v. LEVECQUE(1870), 30 U.C.Q.B,, 509, on the point that it was fatal to

the conviction that jt did not sct out that accused had been asked to

give an account of herself. He held that the conviction was sufficient

under 5.723(3) if it was in the words of the statute.

In R.v. LEROY(1940), 73 C.C.C.288, it was held that an information
charging accused with “being a common prostitute or night walker, un-
lawfully did wander in the public streets and fail to give a satisfactory
account of herself” discloses no offence. It is not clear whether it was be-
cause she was not asked to give an account of herself, or because it
omitted the words “loose, idle or disorderly person or vagrant.”

In R. w. THOMA5{1949), 96 C.C.C.129, it was said that:

“It seems to me that in present day circumstances a common prosti-
tute found on the street thethcr she is what we might call aimlessly
moving around, or simply on the street) can be stopped and questioned
to give a satisfactory account of herself. The giving of a satisfactory
account has to do with the woman’s doings at that present minute;
not what she lives on, where she comes from, whether she has any
money, or anything else.”

Sec also R. v. MANDZUK, cited under par.(a), and SIMARD v. R.
(1954), 18 C.R.263.

Subsec.(){d) (formerly 5.238(j)).

There are the following decisions in relation to this paragraph. In
R. v. ORGAN(1886), 11 P.R.497, it was said that:

“A person who for fourteen or fifteen years has never been known by
one who knows him, to do any honest work, and who does not do any
work that another says he knows of, although he says he knows the de-
fendant, and who also says he sees the defendant going about the
streets doing nothing in company with thieves and reputed thieves,
and has been twice in the Central Prison as a convict is shown suffi-
ciently to be “an idle person not having visible means of maintaining
himself without employment” under the first part of that section of
the Act, but that is not the part of the section under which the de-
fendant has been convicted.”
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It was held that the facts in evidence did not support an inference that
he "for the most part supports himself by crime”, any more than by any
of the other means prohibited by the subsection.

Similarly in R. v. COLLETTE(1905), 10 C.C.C.286, a prisoner was
discharged when it was shown that he had some $10.00 in his possession,
and that he had within two months previously been regularly employed
in another city, although it was also shown that he had been an associate
of pickpockets in that city and was “known to the police authorities
there as a professional pickpocket.”

In R. v. ELLIS(1909), 15 C.C.C.379 (Ont. C.A.) it was held that gam-
ing and betting on horse races are different things, and that a man who
made his living principally from taking in the streets personal bets on
horse races, was not properly convicted under this subsection.

In R. v. KOLOTYLA{1311}, 19 C.C.C.25, it was held that accused
was properly convicted under this subsection when it was shown that 6
months previously he had lelt off working at his trade and that his only
means of livelihood since had been the running of a gambling resort, al-
though he had not failed to support himselt or his family, R. v. DAVID-
SON{1892), 8 Man.R.325 {ollowed.

In R. v. ANDERSON(1920), 32 C.C.C.177, it was held that two in-
eredients must be proved to justify a conviction, (4} not having a peace-
able calling or prolession to maintain himsclf, and (b) supporting him-
self by illegal meuans specified. The frse element was found upon the
facts but the conviction was guashed “since there is no direct evidence
that he supports himself for the most part by gaming or on the avails of
prostitution.”

Subsec{T)e) (formerly s.238(R)).

This will he somcwhat widened by the addition to s.661 of offences
not originally included there.

NUISANCES.

COMMON NUISANCE.—Definition.
165. (1) Every onc who commits a common nuisance and there-

by

{a) endangers the lives, safety or health of the public, or

(b) causes physical injury to any person,
ia guilty of an indictable offence and is liable to imprisonment for
two years.

(2) For the purposes of this section, every one commits a com-
mon nuisance who does an unlawful aet or fails to discharge a legal
duty and thereby

(a} endangers the lives, safety, health, property or comfort of
the public, or

(b) obstructs the public in the exercise or enjoyment of any
right that is common to all the subjecits of Her Majesty in
Canada.

This section, which is derived from the [ormer 5.221 and 222 and
drops s.223, was the subject of lengthy debate in the House of Com-
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OLD CODE:

221, A common nuisance is an unlawful act or omission to discharge a legal
duty, which act or omission endangers the lives, safety, health, property or com-
fort of the public, or by which the public are obstructed in the exercise or en-
joyment of any right common to all His Majesty’s subjects.

222, Every one is guilty of an indictable offence and liable to one year's impris-
onment or a fine who commits any commaon nuisance which endangers the lives,
safety or health of the public, or which occasions injury to the person of any in-
dividual.

mons, debate which, however, turned principally upon a specific in-
stance ol pollution of the Norih Saskatchewan River (Hansard, 1934,
pp-3627 ¢t seq., and 3631 et seq.), although with close consideration of
the delinition in subsec.(2).

History of Legislation

Article 176 ol Stephen’s Digest defines common nuisance as follows:
“A common nuisance is an act not warranted by law or an omission
to discharge a legal duty, which act or omission obstructs or causes in-
convenience or damage to the public in the exercise of rights com-
mon ta all Her Majesty’s subjects. It is immaterial whether the act
complained of is convenient to a larger number ol the public than it
inconveniences, but the [act that the act complained of facilitates the
lawlul cxcreise of their rights by part of the public may show that it
is not a nnisance to any part of the public” ‘

Article 177 declares thiat any one who commits any common nuisance

is guilty of a misdemcanour.

These appear verbatim as Articles 229 and 280 in Burbidge's Digest

of the Criminal Law of Canada.

The English Draft Code modified the above statement of the law in

clauses 150, 151 and 152, as [ollows:

“150. A common nuisance is au unlawflul act or omission to discharge
a legal duty, which act or omission endangers the lives, salety, health,
property or comfort of the public, or by which the public are ob-
structed in the excrcise or enjoyment ol any right common to all Her
Majesty's subjects.
151, What comumon nuisances arc ollences. Every one shall be guilty
of an indictable offence, and shall be liable upon conviction thereof
to one year’s imprisonmeni, who conumits any conimon nuisance
which endangers the lives, safeey or health of the public, or which in-
jures the person of any individual.
152. When a commeon nuisance is not to he deemed criminal. Any one
convicted upon any indictment or infonuation [or any common nui-
sance other than those mentioned in the preceding section shall not
be deemed to have committed a criminal offence; but all such proceed-
ings or judgments may be taken and had as herctofore to abate or
remedy the mischicl done by such nuisance to the public right.”

The following comments appear in the report of the Imperial Com-

missioners {(p.22%
“With regard to nuisances, which form the subject of Part XTIV, we
have in scetion 151 and section 152 drawn a line between such nui-
sances as are and such as are not to be regarded as criminal offences.
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It seems to us anomalous and objectionable upon all grounds that the
law should in any way countenance the proposition that it is a crim-
inal offence not to repair a highway when the liability to do so is dis-
puted in perfect good faith. Nuisances which endanger the lite, safety,
or health of the public stand on a different footing.

By the present law, when a civil right such as a right of way is claimed
by one private person and denied by another, the mode to try the ques-
tion is by an action. But when the right is claimed by the public, who
are not competent to bring an action, the only mode of trying the
question is gy an indictment or information, which is in form the
same as an indictment or information for a crime. But it was very
carly determined that, though it was in form a prosecution for a crime,
yet that as it involved a remedy for a civil right, the Crown’s pardon
could not be pleaded in bar. See 3 Inst. 257 (Note: This is a statement
that the King cannot pardon a common nuisanec). And the legislature
as recently as in the statute 40 & 41 Vict., c.14 2a]lowing the defend-
ant to be a witness) again recognized the distinction, The exisling
remedy in such cases is not convenient, but it is not within our pro-
vince to suggest any amendment.”

As these came into the Code of 1892, 5.191 is clause 150, word for
word, and s5.192 and 198 are clauses 151 and 152 with slight changes
in wording but identical in effcct. The Debates show that they occasioned
some difficulty in Parliament on these points:

1. Constitutionality;

2. The words “property or comfort™;

8. The reference to personal injury.

This appears in the Parliamentary Debates (Hansard, 1892, Vol. 11,
3100 et seq.; 4526), from which the following extracts are quoted:

“Sir John Thompson: This is a definition for criminal purposes only.
It must be an unlawful act, and it may be one which endangers health
and property, and it is intended that in that casc it shall be an indict-
able offence, or it may be an act which affects the comflort of the
neighbours, and then ‘the proceeding must be by indictment. The
English report points this out very clearly, and the object is to pre-
serve for the criminal law that class of cases the remedy for which is by
indictment, but which partake, in all other respects, of a civil pro-
ceeding, and to provide that it shall be within the purview of the
crmminal procedure for carrying out the abatement of the mischief
done to the public right. There are cases which are to be punished
criminally, there are those which can be met by a civil action between
Private individuals, and there are those where the offence is against the
public and which require to be proteeded with by way of indictment,
which is a criminal procedure, though the remedy itself would more
partake of a civil character.

Mr. Davies (P.EL}: I do not understand why the words ‘property or
comfort” are used in section 191, which is the defining clause, and not
In section 192, which provides for the punishment of the offence.
Sir John Thompson: That is to reach the class referred to in section
193 where the comfort of the public 1s affected, and which can only
be reached through the criminal law procedure, and we do not want a
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man sent to prison for that.
Mr. Laurier: A penal action.
Mr. Masson: That might be, It is only a question of remedies, and how
to enforce it. 1 think you would strike a great blow at the public

(1]

remedy if you took out the word ‘comiort’.

These sections were allowed to stand but subsequently in column
4526 the following appears:

“8ir John Thompsen: These sections were left at the request of the
committee, but I think they are all right after we leave out the words
'property or comfort’ in section 191.
Mr, Mills (Bothwell): These werce the scctions that were left to be
dealt with as matters of civil right.
Sir John Thompson: I think it is all right to pass them. It gives a right
to abate a nuisance without being liable criminally. It has that
effect under our jurisdiction.
Mr, Mulock: Take the enforcement of municipal bylaws. It is a
man’s legal duty to comply with a by-law. Supposing he neglects to
comply with it.
Sir John Thompson: That does not touch a by-law unless the nuisance
affects health, safety, lile or property.
Sir John Thompson: The enly change in recent times has been in the
procedure; although they are offences against the criminal law, the
procedure is that of a civil case. We should retain control of all
matters connected with the life, safcty and health of the people.” .

Again, in 1936, when 5.223 was being amended to correct a reference
to “the preceding section”, the following appears (Hansard, 1936, Vol.
1V, 3932):

Mr. Burnett: How can you say that an offence under the criminal
code is not a criminal offence?

Mr. Lapointe: I see the point raised by my right hon. friend. Ot course,
I am not responsible for this, as the section is already in the statute.
Passibly this defect can be remedied in some other way.”

In Taschereau's edition of the Code of 1892, he describes $5.192 and
193 as new. But it is particularly to be noted that in s.193, he repro-
duces the words “or which oceasions injury to the person of an indi-
vidual” in italics and commenis, ““The words in italics are new law. They
are in contradiction with the definition given in the preceding section.”
In his open letter to the Minister of Justice, dated Jan. 20th, 1893, he
hagd been similarly critical.

Of the Nature of Nuisarnce

The word “nuisance” comes from a French word “nuire”, to do hurt
or to annay.

Blackstone (4 BI. Com. 167} gives the following defiaition:

“Common nuisances are such inconvenient or troublesome offences, as
annoy the whole community in general, and not merely some par-
ticular person; and therelore are indictable only, and not actionable;
as it would be unreasonable to multiply suits, by giving every man
a separate right of action, for what damnifies him in commeon only with
the rest of his fellow-subjects.”

In 46 C.J., at p.646, there is a classification of nuisances which may
be summarized as fellows:
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a. Common or public, where it alfects the rights of all. It is indictable
but not actionable;
b. Private, where it affcects one person in a determinate number, bhut
not all. It is actionable but not indictable;
¢. Mixed, where it atfects all, but inflicts special injury upon an in-
dividual. It is this class chat is covered by s.165{1){b).

The maest authoritative pronouncement on $.221, 222 and 223 is
that contained in the iudgmcr]t ol the Privy Council in TORONTO
RAILWAY v. R., [1317]A.C.630, The company had been convicted by
a jury on a count alleging that the company in breach ol a legal duty,
“unlawfully negiected 10 take reusonable precautions or care to pre-
vent undue, dangerous and illegal overcrowding of passengers in their
cars, in consequence whercol the property and comlort ol the public
passengcrs in the soid cars were endangered.” Ac p. 639:

“I'he point {as to whether or not it was a ‘ariminal case’) turns upon

the consiruction of scetion 223, and their Lordships think that, al-

though the section preserves indicunent and information as modes
of procedure in the cases with which alone it deals, those relating to
the property or comiort of the public and to obstruction of rights

common to the King's subjects other than those dealt with in s.222,

it divests the breach of duty so tried of any criminal character. . .. The

wrong donce iy therefore in their Lordships” opinion, only a civil wraong.

That indicoment should be recognized in o stutute as a methad of

trying a civil right is nothing new.”

By way of exposition of the Code scctions Viscount Fealdane, who de-
livered the judgment, said (at p.636):

“The indictment was brought under the Criminal Code cnacted by

the Dominion Parliament, whicli forms ¢.146 of the Revised Statutes of

Canada, 1906, The Code enacts (s.10) that the eriminal law ol England,

existing at a certain date, is to be the criminal law of the Provinge of

Ontario, except so {ar as modified by the Code itself or other statutes.

It subsequently (52213 defines a common nuisance te be an unlawful

act or omission to discharge a legal duty, which act or omission en-

dangers the lives, safety, health, property, or comfort of the public,
or by which the public are ohstrucied in the exercise or enjovment
of any right common to all His Muajesty’s subjects. Having thus
defined a connnon nuisance the Code goes on to divide, such nuisance
into two categories with dilferent conseqnences ateached. By 5222
every onec 1s to be guilly of an indictahle oflence and liable to one
year's imprisonment or a fine who commits any common nuisancg
which endangers the lives, sufety ov health of the public, or which
pccasions mjury An the person of any individual. By 5228, on the
other hand, any one convicted upon any indictment or information
for any common nuisance other than those wmentioned in the lasi
section shall not be deemed (o have committed a criminal offenee; but
all such proceedings or judgments may be taken and held as hereto-
fore to abate or remedy the mischicl done by such nnisance to the
public right”. The effect of this section is. in their Lordships’ opinion,
to leave indictment as ¢ method of procedure for trying the general
question whether a common nuisance to the detriment of the prop-
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erty or comfort of the public, or by obstruction of any right, other
than one. affecting life, safety or health, which is common 10 all His
Majesty’s subjects, has been committed. But it does deprive a con-
viction or indictment in these cases, of its criminal character. The
method of indictment is at times used in English Jaw as a convenient
one for trying a civil right, and the section of the Canadian statate
appears to give recognition to the use of this method and to deprive
it of any result in criminal consequences.” (Italics added: Ed.)

The nature of nuisance with reference to Code 5.221 is illustrated
by the case ol R. w. GILBERTSON(1930), 33 C.C.C.286. There the
accused had been convicted in a case in which he was in charge of a
truck which was proceeding along the highway with a quantity ol tent
flooring which projected a considerable distance on each side. He ran
into a man, who received such injuries that he died the next day. The
trial judge instructed the jury that by so driving, the accused was creating
a comumon nuisance, which was an illegal act, and that, therciore, if
death resulted, it was manslaughter. The court of appeal ordered a new
trial and, alter quoting 4 Bl Com. 156G5-6, Russell on Crime, 8th ed.,
1691, and Stcphen's Digest, art. 189 (nuisances to highways), Haultain,
C.].8., said:

“Applying the definition in section 221 of the Code, we have to look

for ‘un unlawlul act’ or ‘an omission to discharge a legal duty’.

What, therelore, was the unlawlul act or omission in the present
case? Mcrely to drive a car with materials projecting beyond the body
of the car is not an unlawful act in iiself, ..

It was the legal duty of the accused, of course, under 5.247 of the
Code, in driving the truck to take reasonable care not to endanger
lifc, and the fact that there were projections and no lamps upon them
would undoubtedly necessitate a larger degree of care than usual on
their part: but every omission to discharge such a duty upon a public
highway docs not constitute a common nuisance, 't seems {6 depend
largely upon the frequency and durvation of its occurrence, and the
number of persons affected thereby.” (Ttalics Added: Ed.)

Notes of the Cases

Archbold’s Cr. PL 24th ed., 1306, says that
“Public nuisances which are indictable may be thus classified:
(1) Interference with comlort. enjeyment or health;
(2) Acts dangerous to public salety:
(3) Acts injurious to public morals or decency;
T4) Unlawful treatment ol dead bodics;
(5) Interference with public rights of passage by land or water.”

Tt will be convenient 10 use the above classification as a basis [or
notes of the cases, hut introductory remarks are necessary in these re-
spects:

{a} ‘The purpose here is to deal with nuisance in relation to criminal
law. 'The Encyclopacdia of the Taws of England, 2nd ed. Vol. X, p.85
5aVs:

“The tendency of modern legislation has discouraged the granting of
special powers by local Acts, and has rather taken the direction of
cnabling local authorities to adopt clauses which are of general ap-
plication, or to legislate for their own requirements by means of by-
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laws. Nuisances affecting particular localities can now be, and often
are, dealt with summarily in this way. Thus obstructions to high-
ways may be summarily dealt with under the Highway Acts, e.g,
5 & 6 Will. IV, c.50, Act of 1835, s5.26, 56, 72, 77, 78 etc.”
This sort of over-lapping is illustrated not only by the Parliamentary
Debates, as quoted anfe, but also by two Canadian cases, one previous
to the Code and one very recent.

In PILLOW v, RECORDER’S COURT(1883), 30 L.C.Jur.]l, it was
held that legislation of the Province ol QJuebec authorizing the city coun-
¢il of Montreal to make bylaws for the prevention and suppression of
nuisances is not wltra vives of the said legislature:

. . . considering that the said legislation is not of the nature or char-
acter of Criminal Law nor for the suppression or punishment of crime
in the sense and intent of subsection 27 ol section 91 (of the B.N.A. Act),
but merely to protect the citizens of Montreal from the res noxiat, hurt
and annovance of offences not criminal in their nature and not with-
in the purview and intent of said No. 27, section 91.”

In R.v. CAPII.ANO TIMBER CO {1919}, 96 C.C.C.141 the defendant
was convicted in a Magistrate's court under a city by-law for allowing
selid matter 10 escape {rom {fuel-burning equipment “which was a nui-
sance to persons not being therein engaged”. "The following appears in
the judgment:

“At first I thought the charge here might be for an act indictable under
the Criminal Code and beyond the purview of the by-law, but I do not
now so believe, By this, 1 reler to criminal and non-criminal common
nuisances sct out in Code ss.221, 222 and 223 [Am. 1939, ¢.29, s.6].

A rcference to 8 G.E.D. {Ont) shows that there is a local standard
applicable to each district, . .

I have considered this case jrom the point of view of a civil case to
determine whether or not a nuisance has becn caused within the
meaning of the by-law because the bylaw uses the term nuisance.”

{b) It should be pointed out that a number of offences set out in the
former Code were indictable nuisances at common law: the use of ex-
plosives in dangerous places, keeping disorderly houses, selling food un-
fit for human consumption, indignity to the dead, indecent acts or ex-
hibitions. It is probable too that the offence of spreading false news is
within the same category. Wood's Law of Nuisances, p.72, mentions the
case ol COMMONWEALTH v. CASSIDY(1865), 6 Phila. (Penn.) 82, in
which it was held to be a public nuisance to circulate a hand-bill stating
falsely that a child-stealer was in the city and warning the public to look
out for her.

To put the same matter conversely, items 3 and 4 of Archbold’s classi-
fication are dealt with as specific offences in the Canadian Code, so that,
with reference to $5.221, 222 and 223, it is necessary only to notice his
items 1, 2 and 5.

{(¢) Archbold’s classification docs not, as does the Code, include by
reference the clement of personal injury., That is involved in what
Corpus Juris has called mixed nuisances.
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1. Acis Affecting Comfort, Enjoyment or Health.

R. v. WHITE and WARD(1757), 1 Burr.383, per Loxd Mansheld:
“The very existence of the nuisance depends upon the number of
houses and concourse of people; and this is a matter of fact, to be
judged of by the jury.”

and per Denison, J.:

“Upon a former trial, the indiciment then before the court charged the
air to be corrupted. This present indictment is better expressed. The
word ‘noxious” includes the complex idea both of insalubrity and
and offensivencss. And there was no need to specily particular in-
stances of the effects of it.”

R, v VANTANDILI.O(1815), 1 M. % 8.73. Accusedd was convicied
of a4 common nuisance in carrying her child which was infected with
smallpox, along a public highway. It was alleged that two pupils in a
school kept there had caught the disorder and died. On a motion in
arrest of judgment there was mentioned:

«  the circumstances of a bill having been introduced into Parlia-
ment during the last sessions, for the purpose of subjecting this of-
fence to a punishment, and that it had been rejected upon the ground
(then suggested by the law officers) that it would restrain the common
law proceeding; upon which occasion it was taken for granted, that to
carry inlected persons about the strects of London was an indictable
offence. And Lord Hale expressly mentions the smallpox ag one of
those contagious discases, which if a man be infected therewith, and
goes abroad, whereby another be infected and dies, it is a great mis-
demeanour in him.”

In R. v. BURNETT(1815), 4 M. & §.272, it was held to be an in-
dictable offence in an apothecary unlawlully and injuriously to inoculate
children with smallpox, and while they are sick of it, to cause them to
be carried along a public street. Le Blang, J., said that the introduction
of vaccination did not render the practice of inoculation for the small-
pox untawiul, but that in all times it was unlawful and an indictable
offence to expose persons infected with contagious disorders.

In R. v. HENSON{1832), Dears C.C..24, accused was convicted for
a nuisance in bringing into a public place to the danger of inlecting the
Queen’s subjects, a mare infected with glanders. Held, that it was not
necessary 1o aver that he knew that the disease was communicable to
man.

~ Ina Canadian case, R. v. BREWSTER and COOK(1859), 8 U.C.C.P.
208, accused were indicted for a nuisance in maintaining a dam which
affected the health of people living in the neighbourhood. Per BPraper,
C.]. atp212:
“It would be a strange proposition if a man could for his own profit
overllow some filtecn thousand acres of land with nearly stagnant
water, so as to render the land surrounding and adjoining uninhabit-
able, except at the imminent risk of health, and to say that, having
done this before they were inhabitants, they cannot complain that he
is guilty of a nuisance, for they need not have come to it. . . . The
cettlement of a valuable tract of land cannot be lawfully impeded or
obstructed by a nuisance prejudicial to public health, any more than
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a public highway can be obstructed so as to prevent intercourse
through the same portion of country.”

In R. ». BRUCE(I860), 10 L.C.R.117, it was held that the rule, sic
utere tuo ut alienum non laedas, which directs us to enjoy our own
property in such a manner as not to injure that of another person, is a
familiar maxim of the Common Law of England, as well as a maxim of
the Civil Law, and that in the case submitted:

.. . evidence to prove the advantage accruing, and likely to accrue,

to the public at large from a certain manutactured article, could not

be admitted, inasmuch as it is settled that the circumstance that the
thing complained of furnishes upon the whole a greater convenience to

the public than it takes away, is no answer to an indictment for a

nuisance,

R. v. BRICE(1889), 15 Q...R.147, was a case in which a captain of
the Salvation Army was convicted of a common nuisance, despite the fact
that the trial judge charged the jury that the evidence was not sufficient
for a conviction and that they should acquit. A new trial was ordered.
FPer Cross, J., at p.158:

“It is, however, contended that the Salvationists are responsible for
the whole crowd, even those who pelied them with stones. If this
WETE an open question, commeon sense as well as plain law would pro-
test against it, but it has been decided over and over again, that they
are not so responsible. In the case of BEATTY v. GILI.BANKS(1882),
15 Cox, C.C. 138, it was held that the pracession of the Salvation-
ists was lawful, that their meeting was not made unlawful simply by
ruffians trying to break it up; that a breach of the peace which renders
a meeting unlawful, must be a breach caused by members of the
meeting, and not by wrongdoers who wish to prevent its being held.
There is a series of cases Lo the same purport: JOHNSON v. THE
MAYOR OF CROYDON(1886), 16 Q.B.D. 708; Stone’s Justice’s Man-
ual, pp.171, 786; R. v. NUNN(1884), 10 P.R. (Ont.) 395; R. v. MARTIN
(1886), 12 O.R. 800; Taschereau's Can, Crim. Acts, p.39.”

To cases under this heading may be added R. v. CAPILANG TIM-
BER Co., supra.

2. Acts Dangerous to Public Safety.

In R. v. LISTER(1857), Dears. & B.209, accused was convicted of a
public nuisance in keeping large quantities of wood naphtha in a
warehouse in a populous district. The case was twice argued on appeal
and the conviction was affirmed. Per Lord Campbell, C.J., at p.227:

“We conceive that to deposit and keep such a substance in such
quantities in a warehouse so situate, to the danger of the lives and
property of the Queen’s subjects, is an indictable offence. The law of
the country would surely be very defective if life and property
could be so exposed to danger by the act of another with impunity.”

In R. v. HENRY MUTTERS(1864), Le. & Ga.491, the accused had
been engaged in blasting a stone quarry, and by using an excessive charge
of powder, caused a great quantity of stones to fall upon a public high-
way and houses nearby. Held, that he was rightly convicted upon an
indictment which charged him with a nuisance to the highway. For
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Canadian reference this case would properly be placed with 5.78 (causing
dangerous explosions),

R. v. DUNLOP(1867), 11 L.C.Jur.186. Accused was convicted of a
nuisance in storing in his building an excessive quantity (51 tons) of
gunpowder,

R.v. BURT{1870), 11 Cox, C.C.399. Accused was convicted for a nui-
sance in respect of certain steps placed in a footpath in carrying out im-
provements authorized by statute:

“Skilled artisans, surveyors of pavements, and others acquainted with

the subject, were called in to give their opinion that such steps were

dangerous, and these steps in particular. dnd evidence was given of

a number of accidenis which had occurred al these steps, one of which

had terminated fatally, and others had led to scrious injuries.”
per Hannan, J.

“It is a question of degree, and therefore for the jury to consider

whether what was done was done reascnably.”

Later there was a mation on the ground that what had been done was
justified by the statute, temporarily at least, and that there was no evi-
dence that the steps had been kept up an unreasonable time. But the
court held that the lapse of time and the nature of the obstruction were
circumstances from which the jury might infer the unreasonableness of
the time.

Two prosecutions against the Toronte Railway Co. come under
this heading. In the first, R. v. TORONTO RAILWAY CO.(1900), 4
C.C.C4, it was held that their omission in operating their cars upon
a highway, to use reasonable precautions to avoid endangering the lives
ol the public using the highway in common with them, is a breach of a
legal duty coonstituting a common nuisance for which an indictment
will lie under Code s5.191 and 215 {See now ss.165 and 191).

In the second, R. v. TORONTO RAILWAY(1905), 10 C.C.C.106, it
was held that the company committed a nuisance by systematically mav-
ing electric cars reversely on a public street without fenders or gongs or
other signalling appliances at the rear of the cars while being so oper-
ated, and thereby endangering the lives and salety of the public. At p.114:

“The causing of the death of Elizabeth Ward is stated merely as an

Hiustration of the way in which the nuisance alleged affected the in-

dividual named as one of the public, the conscquence, in short, of the

offcnce . . .. .. The duty alleged is that which exists as well at com-
mon law as under scction 213 of the Code.” (ltalics added: Ed.)

It was held too that a nuisance indictable under $5.191,192 and 213
(now s5.165 and 191) may consist in the mode of using or controlling
anything, and it is not essential that there should be anything dangerous
in the thing itself. See annotation to this case, 10 C.C.C.118,

See also R. v. MICHIGAN CENTRAL RAILTWAY CO., noted under
5.80), ante.

8. Interfevence with Public Right of Passage.

WILLIAMS CASE(1593), 5 Co.Rep.145, at p.147:

A man shall not have an actien on the case for a nuisance done in

the highway, for it is a common nuisance, and then it is not reasonable

that a particular person should have the action; for by the same reason
that one person might have an action for it, by the same reason every
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one might have an action, and then he could be punished 100 times
{or one and the same cause. But if any particular person afterwards
by the nuisance done has more particular <lamage than any other, there
for that particular injury, he shall have a particular action on the
case; and for common nuisances, which are cqual to all the King's licge
people, the commeon law has appoeinted other courts for the correction
and reforming of them, scif., tourns, leets, etc.”

R. v. GREAT NORTH O ENGLAND RAILWAY(1846}, 2 Cox,
C.C.70. Held, thut an indictment will lie against a corporation as well
for misteasance as for non-feasance. “"They may be guilty, as a body cor-
porate, ol commanding acts to be done to the nuisance ol the community
at large.” This case was lor nuisance in the crection of a railway bridge
which crossed a highway.

Similarly, in Canada in R. v. GRAND TRUNK RAILWAY(1858),
17 U.C.Q.B.165, the accused company was convicted of nuisance tor ob-
structing a highway by improper construction of their road across it.
On a motion for judgment:

“The proper sentence seems to be that they should pay a fine, and that
the nuisance complained of be abated . . . . .. in England, or here,
another course was open than by indictment, namely, by moving for a
mandamus ta the company 10 carry the statute into eflect, by restoring
the highway to its [ormer stale as nearly as circumstances will permit;
but the course which has been taken is a legal course, though perhaps
not the most convenient, and we must give eflect to the conviction.”
This case, in point of procedure, may be compared with others noted
under that heading {infra}, decided since the Code was enacted.

In R. v. UK. TELEGRAPH CO.(1862), 3 F. & F.73, a case involving
the erection of telegraph poles on a highway, it was held:
“That the public are primna facie entitled to the use of cvery portion
of an ordinary highway Iying between the fences enclosing it, is 2 mat-
ter of law; though what is a permanent obstruction placed on the high-
way, rendering the way less commodious than before, and so amount-
ing to a public nuisance, is a question of lact for the jury.”
It is irrelevant, but interesting to note that chis case was, if not the first,
certainly one of the earliest, in which photographs were used in a crim-
inal trial to show the nature of the locus in guo.

In another aspect ol the criminal law relating to this subject, it was
held in R. v, PATTON(1863), 13 L.C.R.311, that a boom stretched
across a floatable stream or river is a public nuisance, and as such may
he abated by any person. The accused, who had broken the boom
because it prevented the passage of his saw-logs, was acquitted.

That ¢ase has some points of resemblance with R. ». STEPHENS
(1866), 10 Cox,(.0.5340, where accused was convicted of a common nuis-
ance by reason ol his workmen placing rubbish so that it obstructed a
navigable river, although this had been done against his orders and with-
out his personal knowledge. A rule nisi for a new trial was discharged.
Per Blackburn, _]

“All that it is necessary to say is this: that where a person maintains

works by his capital and his servants, and conducts them so that they
are in point of fact a nuisance; if the circumstances under which he
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maintains those works are such that for a private nuisance a civil
action by an individual might be supported; if the nuisance inﬂi(.:ts
an injury upon a public right, so that a private action would not lie,
but the remedy would be by indictment, the same proof that would
prove the nuisance so as to enable a person to bring an action would
prove the nuisance so as to enable the public to indict.”

ATTORNEY GENERAI v, BRIGHTON & HOVE CO-OPERA-
TIVE SUPPLY ASS'N.(1900), 69 L.J. Ch.204, is a typical case under the
present heading but is noteworthy also in point of procedure, it being
an action by the Attorney General for an injunction to restrain a
nuisance in the unreasonable use of a street for loading and unloading
goods. Per Lindley, M.R., at p.206:

“Now, I take the law to be that which was laid down long ago, and 1
believe with perfect correctness, in R. v. RUSSELL (6 East, 427) . ... ..
what I am going to read appears to me to express . .. . .. what the law
15, and it has the great advantage of having stood the test of the best
part of a hundred years of criticism. What the Court said was: “That it
should be fully understood that the defendant could not legally
catry on any part of his business in the public street to the annoyance
of the public. That the primary object of the street was for the free
passage of the public, and anything which impeded that frec passage,
without necessity, wus a nuisance. That if the nature of the defendant’s
business were such as to require the loading and unloading of so
many more of his wagons than could convenicntly be contained with-
in his own private premises, he must either enlarge his premises, or
remove his business to some more convenient spot.” I take that to be
the law.,”

R. v. REYNOLDS(1906), 11 C.C.C.312, a prosccution under the
Code, involved a nuisance by obstruction of a highway, but was decided
on a motion to quash the indictment lor various defects, The following
appears in the judgment:

“He does not state that there has been an injury to the person of any-
one. That allegation of actual injury must therefore be regarded as
surplusage. If it had alleged injury to the person, it would have made
the count bad on the ground of charging two offences, one a criminal
offence under the Code, and one otherwise,

After the Parliament of Canada has divided nuisance into those
which constitute eriminal offences and those which do not, one can-
not probably look in the Statules of Canada for further provisions on
the subject of those nuisances which are not criminal offences. We have
1o loak to the procredings which, before the existence of the Criminal
Code, might be taken to abate or remedy the mischicf, that is, to the
common law.” (Talics added: Ed.)

CLARK v. CITAMBERS(1878), 3 Q.B.1>.327, although a civil case
in England, affords an excellent example of the sort of mixed nuisance
which 5.165 of our Code would cover by its reference to personal injury.
In that case the defendant put a barrier across a privatc way on which his
premiscs abutted, to prevent people from overlooking achletic sporis
which were carried on in his grounds. In the middle of the barrier was
a gap which was usually open, but which, when sports were going on,
wus closed by means of a pole lel down across it, The defendant had no
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right to erect the barrier. Some persons, without his authority removed
a part of the barrier armed with spikes called a chevaux de frise, from
the way where the defendant had placed it, and put it in an upright posi-
tion across the way. The plaintiff, lawfully passing along the road on a
dark night, made his way through the opening in the barrier and onto
the footpath, and injured his eye by coming into contact with one of the
spikes. Held, that the defendant, having unlawfully placed a dangerous
instrument in the road, was liable for the injuries occasioned by it to
the plaintiff, who was law{ully using the road, notwithstanding the fact
that the immediate cause of the accident was the intervening act of a
third party.

Procedure.

R COOPER(1876), 40 U.C.Q.B.294, Defendant convicted of a nui-
sance by abstructing a highway, Thesc proccedings were on certiorars
and turned on a question of costs.

R. v, HART(1880), 45 U.C.Q.B.1. Certiovari by prosecutor after
acquittal of defendant on a similar charge.

Re JAMIESON and COUNTY OF [ANARK(1873), 38 U.C.Q.B.
647, Where a county council is liable to repair a bridge, the proper
remedy is indictment, not mandamus. Per Harrison, C.J.:

“Indictment will lie: it is an adequate remedy, and that being so, 1
do not see why T should take it upon myself to grant an extra-ordinary
remedy.”

R. v. CITY OF LONDON{1300), 32 O.R.326. Proceedings against
the corporation of a city on a charge of neglecting to repair and keep
in repair one of its public streets, thereby committing a common
nuisance, should be by indictment. Prohibition was granted to restrain
a preliminary investigation of such a charge before a police magistrate
and an order nisi to set aside the order granting prohibition was re-
fused by a Divisional Court.

In R, v. PORTAGE I.A PRAIRIE(1903), 10 C.C.CC.125, a rural
municipality was found guilty on indictment for allowing a highway to
remain out of repair and the trial judge ordered that the nuisance be
abated by a certain date. This was not done and no suflicient reason for
delay was shown. At the autumn assizes 2 motion was made for an order
directing the sheriff to make the repairs, but as this could not be done
until after the then approaching winter, judgment on the motion was
allowed to stand. When it came on again, the municipality had mean-
while made the repairs. Richards, ., said:

"I am of the opinion that the motion was properly made, and that,
but for the subsequent action of the municipality, the order should
be made as asked for and a writ de nocumento amavendo issued to the
sheriff.”

R.v. CITY OF VICTORIA{1920), 33 C.C.C.108. An appeal does not
lie under Criminal Code $5.1014-1020 to a criminal Court of Appeal in
respect of proceedings by indictment for a non-criminal common nuisance
as defined by 5.223. In this case a Judge had quashed the indictment and
refused to reserve a case in respect of his order. The Court of Appeal
refused leave to appeal.
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R. v LAMBTON(1926), 46 C.C.C.13. The proper procedure against
a municipality for the offence of nuisance by allowing a highway to fall
into a dangerous condition of disrepair, is indictment and not man damus,
and prohibition will not lie to prevent a magistrate holding a pre-
liminary inquiry on an information therefor:

“The facts deposed to . .. ... show a shocking neglect of the River
Road in that vehicles become mired requiring chains and horses to ex-
tricate them, and on account of its crumbling and slipping into the
river it has become a source of peril.”

The Attorney General's Right of Action.

_ATTORNEY-GENERAL v. NIAGARA FALLS INTERNATIONAL
BRIDGE COQ.(1873), 20 Grant 34, Headnote: '“The Attorney General of
the Province is the officer of the Crown who is considered as present
in the Courts of the Province, to assert the rights of the Crown, and of
those who are under its protection. The Provincial Attorney General
and not the Attorney General of the Dominion, is the proper party to
file an information, when the complaint is not of an injury to property
vested in the Crown in representing ihe government otJ the Dominion,
but of a violation of the rights of the public of Ontario. The Provincial
Attorney General is the proper person to file an information in respect
of a nuisance, caused by interference with a railway.” Per Strong, V.C.,
at p.38:

“I can discover nothing incongruous or inconvenijent in the Attorney
General for the province being admitted to sue on behalf of the pub-
lic, even in respect of the violation of rights created by an Act of the
Parliament of the Dominion. So far from that being so, the whole
system of the administration of criminal justice furnishes an analogy
to the contrary. The power of making laws is in the Legislature of
the Dominion; but it has never been doubted that the Attorney General
of the Province is the proper officer to enforce those laws by prosecu-
tion in the Queen's Courts of justice in the Province.

For the purpose of obtaining redress for any injury to, or for re-
straining undue interference with public property vested in the Crown,
for the purposcs of the Government of the Dominion, I can cancejve
that it might be argued with much force that the Attorney General for
the Dominion should be admitted to sue by information, That, how-
ever, is a totally different case from the present. In the case of a
public nuisance caused by the illegal obstruction of a railway, as 1
have said, the Provincial' dtiorney Genernl would be the proper officer
to prosecute in a Court of Law., 4 court of Equity, however, would
also lend its aid on an information being filed by the proper officer to
restrain such a nuisance.” (Ttalics added: Ed.)

Some deviation from this case, in so far as it deals with the position
of the Attorney General of Canada, is shown by later cases.

In ATTORNEY-GENERAL OF CANADA v. EWEN(I895), 3 B.C.R.
468, it was held that the Crown, in the right of the Dominion, has the
right to take proceedings to restrain by injunction the pollution of tidal
rivers, which co-exists with the right of the Provincial Attorney General
to restrain any public nuisance, caused by the improper conduct in
guestion.
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In ATTORNEY-GENERAI. OF CANADA v. BRISTER, [1943]3
D.L.R.50, it was held per Chisholm, C.J., and Hall, J., that the Attorney
General of Canada may maintain an action for damages in respect of
an obstacle to navigation which constitutes 4 public nuisance. Ar p.63:

“The learned Judge has made a finding that the hulks were a public
nuisance, and counsel for the defendant submits that only the At
torney General of the Province can maintain an action to abate such
a nuisance, citing in support ol his contention the case of ATTORNEY-
GENERAL v. NIAGARA INTERNATIONAL BRIDGE €C0O.(1873),
20 Gr.34, in which Strong, V.C,, held that the Attorney-General ol
the province was a proper officer of the Crown to maintain that ac-
tion for the injury 1e the public. The Vice-Chancellor did not sug-
gest that the Attorney General ol Canada could not maintain the
action. OQur attcntion was not drawn doring the argunent to AT-
TORNEY-GENERAL OF CANADA v. EWEN . ... .. It was held
by Drake, J., that the Crown in the right of the Dominion could main-
tain the action, the right of action being in the particular case co-
extensive with that of the Attorney General of the Province. The de-
cision of Drake, J., was sustained on appeal. [ am ol opinion that
each Attorncy GLHLI"dl has the right to maintain an action te abate
a nuisance such as those obstructions in a public harbour.”

Conclusion.
It is submitted that 5.165 as it now appears:
1. Spccilies, as in the case of negligence, what is to be regarded as
criminal;
2. Conflines the provisions ol the criminal law to ¢riminal common
nuisance. This avoids questions that arose in the Idebates on the former
sections and in particular, is consistent with the principle stated by Sir
john Thompson that “We must retain contrel ol all matters connected
with the life, safety and health of the people™;
3. Provides that common nuisunce, where declared to be criminal, shall
be prosecuted like any other offence. This involves the following con-
siderations:
(a) R.v. CITY OF LONDON and R. v. LAMBTON (supra), are not
in accord as to the holding of a preliminary inquiry under the {ormer
procedure,
{b) The procedure by way of criminal information is not continued
in the new Code. As to Lhis, sec notes to 5. 488(2).
{¢) The cuses of ATTORNEY-GENERAI v. NIAGARA FALLS
BRIDGE (O, ATTORNEY-CCENERAI OF CANADA . EWEN,
and ATTORNEY-GENERAL O CANADA w. BRISTER (supra),
which deal with the right ol action of the Attorney General whether
of Canada or of a province, show that nothing is lost by the elimi-
nation of 5.223,

SPREADING FALSE NEWS,

166, Every one who wilfully publlslles a statement, tale or news
that he knows is false and that causes or is likely to cause injury or
mischief to a public interest is guilty of an indictable offence and is
liable to imprisonment for two years.
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OLD CODE:

136. Every one is guilty of an indictable offence and liable to one year's impris-
onment who wilfully and knowingly publishes any false news or tale whereby
injury or mischief is or is likely to be occasioned 1o any public interest.

‘This is the former 5.1%6 with the addition of the words “statcment

O,
No apology is offered for dealing with this section at length, because
it has been drawn ito a movement that has emerged (not only in
Canada, as will be seen) to bring about Jegislation in relation to what
is called ‘group libel!
"The section has developed [rom the statute De Scandalis Magnaelum,
3 Edward I, .34, by which none should be “so hardy to tell or publish
any false news or tales whereby discord or occasion ol discord or
slander may grow between the King and his people, and the great men
ol the realm”. It was “opcu to a limited aristocracy, official or other-
wise, and administercd by the King’s Council”. "Great men of the
realm” were particularized in 2 Richard II, c.5. A subsequent statute,
12 Richard 11, .11, recited the Act of Edward 1 against “devisers of
faise news and of horrible and lalse lics, ol prelates, dukes, earls, barons
and other great men of the realm™ and provided that when the de-
viser is “imprisoned and cannot find bum by whom the speech is moved”,
he should he punished by the advice ol the Council. The last action
under these statutes was i 1710, but they were not formally repealed
until 1885,
In R. v. FHARRIS(I680), 7 State T1.926, at $.930, Scroggs, L.C.}., is
quoted as follows:
“Tt is not long since, that all the judges met, by the King's commmand;
as they did some time helore too: and they both times declared unani-
mously that all persons that do write, or print, or s¢ll any pamphlet,
that is either scandalous 1o public er private persons; such books may
be seized, and the person punished by law:; that all books, which
are scandalous 1o the goverument may be scized; anel all persons so
exposing them, may be punished. fnd [rrther, thal all wrilers of
news, hough not seandatons, seditious, nor reflective upon the rouv-
ernment or the stale; yel if they ure writers {as theve ave few othevs) of
false news, they are mdictable and punishable upon that account.”

— Starkic on Likel, 1st ed. (1813}, p.544, apparently with the foregoing

in mind says:
“It is said to have heen resolved by all the judges that all writers
of false news (his italies) are indictable and punishable; and probably
at this day the publication of news likely to produce any public
detriment would be considered as eriminal.”

The statute 3 Edward 1, .34, is cited by Stephen in connection with
Art. 65 in his Ddigest of Griminal Law, th ed., 1887:

“Every one commits @ misdeneanour who ates or publishes any false
news or tales whereby discord or occasion of discord or slander may
grow hetween the Queen and her people or the great men ol the
realm (or which may produce other mischicfs)”,
and in a foetnote 1o the words in brackets, he says: “The definition s
very vague and the doctrine exceedingly doubtful”
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This provision was not carried into the English Draft Code and does
not appear to have been continued by Stephen after the repeal of the Act
of Edward I. However, it does appear verbatim as Art. 125 in Burbidge’s
Digest of the Criminal Law of Canada, which article is given in the Cana-
dian Criminal Law Bills of 1891 and 1892 as the source of what became
5.136 of the former Code. As an indication of the intention of the sec
tion, it is important to notice the changes that it underwent during its
course through Parliament. As ¢1.125 in the Bill of 1891 it reads:

“Every one is guilty of an indictable offence and liable to one year’s
imprisonment who cites or publishes any false news or tales whereby
discord or occasion of discord or slander may grow between the
Queen and Her people (or which may produce other public or private
injury).”

As clause 125 of the Bill of 1892 with amendments proposed by the
joint Committee of the Senate and House of Commons, it reads:

ool who wilfully publishes any false news or tale whereby injury

or mischief is likely to be occasioned to any public or private interest,”
the words italicized above being hand-written. As passed by the House of
Commons with amendments made in the Senate, it reads:
YL who wilfully and krowingly publishes any false news or tale
whereby injury or mischief is or is likely to be occasioned to any
public or private interest.”
It appears thus as 5,126 in the Code of 1892 where Taschereau’s edition
describes it as new.

The history of the section indicates that it is the intention to make it
clear that mens rea is an element of the offence and that it is intended that
the Crown must prove that the publisher knew that the news was false.
It is in this sensc that 5.166 of the present Code is drawn. It is sub-
mitted that this is not inconsistent with R, v. HOAGLIN(1907), 12
C.C.C.226 {the only reported case under the section} where it is implied
at least that the accused knew or should have known that what he was
stating was false. Tn that case, the accused had published natices to the
effect that he was closing out his business and leaving Canada because
Americans were not wanted in this country.

Other instances invelving the principle of this section are as follows:
Chitty's Criminal Law, Vol. 2, p.527, has a form of indictment for
spreading false rumours in order to enhance the price of hops.

In 1778, one Scott, a bill poster, was indicted for posting up a paper
purporting to direct the publication of an Order in Council giving
notice that war with France “will be proclaimed on Friday next”. This
was untrue and was regarded as being indictable in itself, but the de-
fendant was acquitted since he had bheen induced to post up the bills
belicving the matter stated to be true {cited 12 C.C.C. P-229).

In R. w. D(.»BEKENGER(ISM), 3 M. & S.67, the accused was in-
dicted for conspiracy to defraud by publishing a falsc report that peace
was about to be declared, his object being to raise the price of the
public funds.

Waoods Law of Nuisances, 1883, 172, coutains the following:

"Circulation of falsc reports, etc,, a public nuisance.——f\nylhing that
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creates unnecessary alarm or anxiety in the public mind, such as the
publication of false reports of an intended invasion or of the reported
presence in a community of a child-stealer, which is calculated to dis-
turb the public mind and create false terror and anxiety, is a public
nuisance, and was so held in COMMONWEALTH v. CASSIDY (6
Phila. (Penn.) 82). In that case a false handbill was circulated, caution-
ing the public to look out for a child-stealer, who was represented
to be a black woman, and then in the city, and fully described her.
The statement was wholly false, but naturally created great alarm in
the city. The person circulating the bills was indicted therefor as for
a public nuisance, and the court held that the indictment would lie,
that mental anxiety, induced {rom any cause, is a fruitful source of
bodily disease, as well as of death itsell, and any false publication cal-
culated unnccessarily to excite it, is 2 public nuisance.”

Grouf Libel.

It has been observed that some people [eel that the problem raised by
the defamation of minorities cannot be solved by legisiation. There are
recent important deliverances which support that view. They may be
mentioned at the outset befare a discussion in detail is undertaken.
(1) In March, 1952, a standing committee of the British House of Com-
mons considered a proposal designed to make it an offence punishable
with imprisonment up to two years for any person to libel any body of
persons within the United Kingdom, distinguishable as such by race,
creed, or colour, thereby bringing them into hatred, ridicule ‘or con-
tempt, and also a proposal, similar in intent, that in group libel actions
the court should not award damages but should be empowered to re-
strain the defendant by injunction from repeating or further publishing
the defamatory statement. Both proposals were rejected. The Attorney
General said that the Home Office was not prepared to recommend them.
“The present law for seditious libel”, he said, “was adequate to deal with
this kind of case, and it has been clear since 1732 that the criminal law
was adequate in this respect. Tn that year, proceedings were taken against
a man called Oshorne for publishing a paper entitled ‘A true and sur-
prising relation ol the cruelties and murders committed by the Jews'.
Objection was raised that the charge was so general that it was insup-
poriable, but the court would not accept this, and said that the basis
of the chatge was a breach of the peace.” (The Times, London, March
26, 1952).

There are two reports of R. v. OSBORNE and they do not agree. In

ANONYMOT/5(1752), 2 Barn. (K.B.}, pp.138 and 166, 1t is said,
“Mr. Fazakcrly moved for an information against one Osborn, for
printing 2 libel reflecting on the Portuguese Jews, that lately came
over, in charging them with being guilty of burning a bastard child
begotien by a Christian on the body of a Jewish woman. He said too,
that several Jews had been insulted by the mob on this occasion. Lord
Raymond said, that he belicved the Court could do nothing in the
matier, by rcasen that no particular Jew could he able to shew to the
Court, that they were pointed at more than any others; and thoughe
that Lord Chiel Justice Holt was of this opinion in the case of Orm
and Nut.”
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and at p.166:
“The Court said, that in the present casc it is related in the paper,
that the fact there told is a fact which the Jews have frequently done;
and therefore the whole community of the Jews are siruck at. And
wherever that is the case, they thought this Court ought to interpose.
Accordingly they made the rule absolute.”

But in Kel. W, 230, the Court is reported as having granted a crim-

inal information and as having said:
“T'his is not by way of Information for a vibel that is the Foundation
of the Complaint, but for a breach ol the Peace, and in inciting a Mob
to the Destruction ol a whole Sct ol People; and though it is too gen-
eral to make it fall within the description of a Libel, yet it will be
pernicious to suffer such scandalous Reliections to go unpunished. We
don't give any present Judgment in this allair but think this is a Fact,
proper to be tried.”

In 1936, when it was proposed to lay a charge of defamatory libel
against the Imperial Fascist League ar members thereof for defamatory
statements concerning the fewish community in London, the Director
of Public Prosecutions obtained the opinion of counsel, who considered
R. v. OSBORNE, His conclusion was:

“I have no doubt that this (the Kelynges') report accuratcly repre-
sents what the judges said, and that they were in eflect sayiug that
although these facts do ot disclose evidence which would justify pro-
ceedings for defamatory libel, since no individual is directly or by
implication libeled, yet proceedings will be for what is in effect a
public mischief.”

Tn the case of K. v. I.LEESE and WHITEHEAD(1936), which in-
volved the printing in a Fascist paper ol attacks on the London Jews,
there were [our counts ol secditious libel, one of conspitacy to eflect a
public mischief and onc ol elflecting a public mischief. The case went to
the jury on the public nischicl counts only. ‘There was no count charg-
ing defamatory libel. (This case is not in the reports but is referred to
in “The Modern Approach to Criminal Law,” .70, in a note that it
“orcatly and, it is submitted, unjus[ih’ably, cxtends the field covered by
R, v. MANILEY.)

(2)  On April 28th, 1952 in BEAUHARNOIS v. PEOPLE, 96 U.5.627
the Supreme Court of the United States upheld the constitutionality of
group libel legislation of the State of Tlinois. However, the majority
judgment, writien by Mr. Justice Franklurter contains the statement:
“But it bears repeating—although it should net—thae our finding
that the law is not constitutionally objectionable carries no implica-
tion of upproval of the wisclom ol the legislation or of its cfficacy.
These questions may raise doubts in our minds as well as ju others.”
These words are no doubt sufficiently general o apply to any legislation
which is questioned on constitutional grounds, but it is probable chat
they were written with an eye to the dissenting opinions of Mr, Justice
Jackson and Mr, Justice Black. The former said:
“While I doubt that any laws or prosccutions will much alleviate
racial or sectarian hatreds and may even invest scoundrels with a
specious martyrdom, 1 should be loath to foreclose the States from z



PART IV—SECTION 166 301

considerable latitude of cxperimentation in this field, Such eflorts, if
properly applicd, do not justify freneric forebodings of crushed lib-
erty. But these acts present most difficult policy and technical prob
lems, as thoughiiul writers who have canvassed the problem more
comprehensively than is appropriate in a judicial opinion, have well
pointed out.”

Mr. Justice Black said at p.649:
“One need only glance through the Parliamentary discussion of
Fox’s Libel Law passed in England in 1792 te sense the bad odor
of criminal libel in that country even when confined to charges against
individuals only.”

And, at p.6oL:
“I think the First Amendment, with the Fourteenth, ‘absolutely’ for-
bids such laws without any ‘ifs” or ‘buts’ or ‘whereases’. Whatever the
danger, if any, in such public discussions, it is a danger the Founders
deemed outweighed by the danger incident to the stifling of thought
and specch,”

(3} Upon a related subject, 2 compulsory Fair Employment Practices
Code, Mr. Eisenhower is reported as saying that he will be in the fight
for non-discrimination, “but I am unwilling to believe that a punitive
Federal law itsell . ... .. is the very best way. I am afraid very much that
it will intensify rather than ameliorate the problem.” (Manchester Guar-
dian Weekly, June 12, 1952.)

An idea ol the difficultics referred to by Mr. Justice Jackson is to be
obtained from an article “Statutory Prohibition of Group Defamation”,
47 Columbia Law Review, 595 (I.H:) ard another entitled “Group Libel
Laws: Abortive LElforts to coimbat Hate Propaganda”, Yale, L.J., Fcbru-
ary 1952, For a Canadian reader i1 15 important to remember that the
erime of seditious libel does not exist in the United States,

In addition to the principle that o person who causes a breach of the
peace by delamatory statements is lable to punishment, another rule of
law may be drawn from R.w. OSBORNLE, vz, that a person may render
himsell liable to punishment by publishing 2 Libel ol a group which is
so small and so readily ascertainable that an individual member of it
is defamed. Starkic (Lcm of Slander, 665} on that authority and on the
authority of R. v. ORME, infra, and R. v. GATHERCOLE, infra, puts
it this way:

“An intormation will be granted when the libel reflects on a body of
men, though no individuals in particular be pointed out, As if the
libel tend to raise tumults and disorder amoeng the people, by exciting
their hatred against a whole class of men.”

And on the authority of R. v. JENOUR, infra, he adds:

“A libel upon one ol 2 body of persons without naming him, is a libel
upon the whole, and may be so described.”

Odgers on Libel and Slander, 6th ed., p.123, contains the following:
“If the words used really contain no reflection on any particular in-
dividual, no averment or innuendo can make them defamatory. ‘An
innuendo cannot make the person certain which was incertain belore’
(JAMES v. RUTLECH, 4 Co. Rep. 17b). So il the words reflect im-
partially on either A or B, or on some one of a certain number or
class, and there is nothing 10 show which one was meant, no one can
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sue. Where the words reflect on each and every member of a certain
number or class, each or all can sue. ‘Every meshber of the class who
could satisfy the jury that he was a person aimed at and defamed could
recover’ (per Farwell, L], in JONES v. HULTON & CO., [1909]2
K.B.444 at p.481).”

Again, Odgers says at p.456:
“It is also a misdemeanour to libel any sect, company, or class of men,
without mentioning any person in particular; provided that it be
alleged and proved that such libel tends to excite the hatred of the
people against all belonging to such scct or class, and conduces a breach
of the peace (R. v. GATHERCOLE(1838), 2 Lew. C.C.237).
Such intention may sufficiently appear from the words of the libel
itself, or it may be proved by the conscquences, if any, ol its publica-
tion.”

In R. v. ORME(1699), 1 Ld. Raym.186, the alleged libel consisted
of an invective against mankind in general and the report says that the
jurors “could not properly say that the matter was false and scandalous
when they did not know the persons ol whom it was spoken.”

In R. v. GATHERCOLE(1838), 2 Lew. C.C.237, the accused, who was
a Protestant clergyman, published an attack upon the Roman Catholic
church in general, and made aspersions upon a cerlain nunnery in par-
ticular. He was charged with criminal libel in respect of the individuals
in that nunnery and was convicted, Alderson, B., said: .
“A person may, without bcing liable to prosecution for it, attack
Judaism, or Mohammedanism, or even any scct of the Christian Re-
ligion {save the established religion of the country); and the only
reason why that is in a different situation from the others is, because
it is in_the form established by law, and is therefore part of the con-
stitution of the country. In like manner, and for the same reason, any
general attack on Churistianity is the subject ol criminal prosccution,
because Christianity is the established religion of the country. The de-
fendant here has a right to entertain his opinions, to express them, and
to discuss the subject of the Roman Catholic Religion and its insti-
tutions; but he has no right 1o say ol a particular body of persons (e.g.,
the inhabitants ol Scorton Nunnecry) that the place they inhabit is a
‘brothel of prostitution’; for in so doing he is attacking the individual
characters of the body of whom Scorton Nunnery consists.”
Commenting upon the above refercnce to a “general attack on Ghris-
tianity”, Lord Sumner said in BOWMAN v. SECULAR SOCIETY,
[1917]A.C.4086, at p.460:
“After all, to insult a Jew’s religion is not less likely to provoke a fight
than to insule an Episcopalian’s; and, on the other hand, the publi-
cation of a dull volume of blasphemies may well provoke nothing
worse than throwing it into the fire.”

In R.v. JENCUR(1741), 7 Mod. Rep.400, a statement had been pub-
lished making certain imputations against a_“dircctor of the East India
Company”. A motion was made and granted for a criminal inlormation
against the defendant for a libel against the directors of the East India
Company, and the defendant was convicted. Lee, C.T., said:

Yo the advertisement seems equally applicable to every one of the
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Directors. Where a paper is printed, equally reflecting upon a certain
number ol people, it reflects upon all; and rcaders according to their
different opinions may apply it so. It has been the rule of this Court
always to endeavour to prevent libels upon societies of men. Where
the persons reflected upon are quite unknown, the Court will not grant
an information. In the Jews" case {i.e. R. v. OSBORNE) it appeared
by affidavit that the persons upon whom the reflection was made were
moved {sic); but the Court held, that for the printing such an account

- of the Jews as would tend to make people believe them so barbarous
as to burn a woman and her child, because it was begot by a Christian,
‘the information ought to go. Now as this is equally applicable to all
the directors, the reader may equally apply it to any one, which is the
inconveniency this Court always endeavours to prevent.”

The principles upon which R. v. OSBORNE is based underlie de-
cisions in other jurisdictions. David Reisman, in an article in 42 Col. L.R.
727, at p.754, notes a case in Berne, Switzerland, in which the defendant
was fined for distributing the Protocols of the Elders of Zion, on the
ground that the Protocols were “scandalous literature of the worst sort”
and that the publication was liable to disturb the peace.

Again, in PEOPLE v. EDMONDSON(1938), 4 N.Y. $.2nd.257, the ac-
cused was indicted for three libels, one of them on “all persans of the
Jewish Religion”. The Court made a careful review of the English
authorities amongst others and came to the conclusion “that such an
indictment cannot be sustained under the laws of this state, and that no
such indictment as one based upon defamatory matter dirccted against
a group or community so large as ‘all persons of the Jewish Religion’
has ever been sustained in this or any other jurisdiction.”

There are two civil actions which it is useful to mention, In SUMNER
v. BUEL(1815), 12 Johns,(N.Y.)475, an officer of a regiment brought ac-
tion for damages for a libel against the whole regiment. The action was
unsuccessful because no special damage was shown, but the Court in-
dicated its belief that an indictment for criminal libel would lie. This
affords an interesting parallel with the case of R. v, SHEPPARD rtelerred
to by Mr. John King in a pamphlet on the Amended Law of Criminal
Libel and not otherwise reported. In that case the publisher of the
Toronto News was called to Montreal to defend a charge of criminal libel
laid by an officer of voluntcers in respect of certain comments upon his
regiment as a whole, The defendant was convicted.

The Scottish casec of BROWNE v. THOMSON & Co., [1912] S.C.
359, is another illustration of the application of the same principle. The
defendants had published in the Dundce “Courier” an article which
stated that in Queenstown instructions were issucd by the RomangCath-
olic religious authorities that all Protestant shop assistants should be dis-
charged, and that a shopkeeper who had refused so to act had had his
shop proclaimed and had been forced to close it. The Roman Catholic
bishop at Queenstown and six of his clergy sued as individuals alleging
that they were the religious authorities referred to, and were successful
The Lord President said:

“I think it is quite evident that if a certain set of people are accused
of having done something, and if such accusation is libellous, it is
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possible for the individuals in that set of people to show that they
have been damnificd, and it is right that they should have an oppor-
tunity of recovering damages as individuals.”

Other Canadian Cases.

Tn ORTENBERG v. PLAMONDON(1914), 24 Que.K.B.69 and 385,
the plaintiff recovered dawnages for libel in ‘a publication containing
a severe attack on the Jews. Per Cross, J., at p.387:

“] cannot agree that the respondent’s utterances amount to a non-
actionable denunciation or controversion of a race, or religion at large.
They were that and, as regards the appellant, they werc morc. They
were an invitation and incitement to a boycott of the handful of Jewish
traders in the City of Quebec. The invitation to boycott was accepted
and acted upon.”
The judgment states that these Jews were seventy-five families in a
population of eighty thousand. Tt must be noted that this case has been
referred to as “the olten-cited but never-tollowed case ot ORTENBERG
v. PLAMONDON? (1942, 12 Col. 1.R. at p.766).

In GERMAIN v. RYAN(1918), 53 Que. $.C.513, it was held that no
action lies by an individual for delamatory words (injures) addressed
“to a collectivity, when the members of that collectivity, as in the case of
a race (in this instance the French-CGanadians) aré so numerous that the
defamation cannot attach to anyone in particular, nor cause particular
damage (un prejudice personnel) to anyonc.

In EX PARTE GENFST v. R{1933), 71 Que. 8.C.385, in which the
accused was discharged on habcas corpus, it was saicl that the juris-
prudence shows that, under the common law, there can be a defamatory
libel of a class or category of persons; but it is doubtful that the word
“person” in 8.317 {(naw 248) of the Criminal Code, as it is defined in 5.2(13)
(now 2(15)) includes a collectivity not having a corporate existence. 'This
case appears to have arisen from an attack on the Roman Catholic clergy.

In R. v. RAHARD, |1936]3 D.L.R.230, un Anglican clergyman was
prosecuted under Code s.198 lor blasphemous libel involved in an at-
tack on Roman Catholic priests. “The expression in writing of an
opinion upon a religious question in bad taith and in language offensive
and injurious to the religious convictions of those who do not share those
convictions and of such a nature that it may lead to a disturbance of
the public peace, constitutes blasphemous libel.” 'This case does not re-
fer to defamatory libel but contains a review of the authorities dealing
with blasphemy as a crime at common law.

In R. v. CARRIER(1951), 104 C.C.C.75, where it was sought to indict
accused under 5186, alter his acquittal on a charge of sedition, 1t was
held ghat 5.136 must be interpreted as involving sedition as defined in
BOUCHER v. R., noted under s.60(62), ante.

While it js intended here to deal with the problem as a question of
criminal law, and its civil aspect bas been touched upon only for the
parallels which it affords, a refercnce to The Manitoha Statute, 1946,
.11, 5.19, will render this discussion morc nearly complete. That section
provides that “the publication of a libel against a race or creed likely
to expose persons belonging to the race or professing the creed to hatred,
contempt or ridicule, and tending to raise unrest or disorder among the
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OLD CODE:

237. Every one is guilty of an indictable offence and liable to five years' im-
prisonment whao,

(a) without lawful excuse, neglects 1o perform any duty either imposed upon
him by law or undertaken by him with reference to the burial of any dead human
body or human remains; or

(b) improperly or indecently interferes with or offers any indignity to any dead
human body or human remains, whether buried or not.

2. par. (9a} ‘disorderly house’ means a common bawdy-house, a conmon gam-
ing-house or a commaon betting-house;

people, shall entitle 4 person belonging to the race or professing the creed
to sue for an injunction to prevent the continuation and circulation
of the libel”, and the Court of King’s Bench is empowered to entertain
the action.

“Publication” is defined, and the scction provides that the action may
be taken against the person responsible for the authorship, publication
or circulation of the libel. The fact that these provisions have not been
used may afford an argument either that they arc a useful’ preventive or
that they are unnecessary.

When the problem is regarded with reference to the criminal law,
it appears that the weight of authority and the weight of expericnce in-
dicate that it is not advisable to attempt to combat prejudice by legis-
lation. As the law stands, a remcdy is afforded the individual, and the
public interest, which is not affected uniil its peace is threatened, is
protected also.

NOTF BURYING DEAD.—Indignity to dead body,
167. Every one who
(a) neglecis, without lawful excuse, to perform any duty that is
imposed upon him by law or that he undertakes with reference
to the burial of a dead human body or human remains, or
(b) improperly or indecently interferes with or offers any in-
dignily to a dead human body or human remains, whether buried
or not,
is guilty of an indictable offence and is liable to imprisonment for
five yeara.

This is the former 5.237, It was 5.206 in the Code of 1892, and s.158
in the E.D.C. where it appcars with a marginal note that “We have not
thought it expedicnt to make any relercnce here to any mode other than
burial of disposing of dead bodies which may hereafter be sanctioned.”
This is intercsting since Leslie Stephen in his Life of Sir James Fitzjames
Stephen, p.450, mentions the case of R. v. PRICE(1884), 12 Q.B.D.247,
in which accused, who called himself a Druid, kad burned the bedy of
his c¢hild and was charged with misdemeanour. Stephen, J. concluded
that therc was no positive law against burning bodies, unless the mode
of burning produced nuisance, and that therefore the principle applied
that nothing should be a crime which was not distinctly forbidden by
law. The. biographer adds that “The prisoner was acquitted and the
decision has sanctioned the present practice of cremation.” But it was
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held to be an offence to burn a body for the purpose of preventing an
inquest: R. v. STEPHENSON(1884), 13 .B.D.331. And in R. v. CLARK
(1883), 15 Cox,C.C.17), cited under s5.165, the cxposure of a dead body
near a highway was held to constitute a nuisance.

Stephen, in his History of Criminal Law, Vol. III, lE.b.l?'i', says: “The
dead body of a human being is almost the only movable object known
to me which by our law is no one’s property, and cannot, so long at all
events, as it exists as such, become the property of any one. 1 suppose,
however, that anatomical specimens and the like are personal property.”

This statement was cited in PHILLIPS v. MONTREAL GENERAL
HOSPITAL(1908), 4 EL.R477, but regarded as being subject to quali-
fication, since the husband or wife or relatives of a deceased person are
entitled to possession of the bady for the purpose of burial. In that case
and also in EDMONDS v. ARMSTRONG FUNERAL HOME, L.TD,,
[1931]1 D.L.R.676, it was held that the performance of an unauthorized
autopsy was a ground for civil action.

Earlier cases relating to the sale of dead bodies for dissection are
R.v. LYNN(1788), 1 Leach 497, R. v. FEIST(1858), Dears. & B.590, and
R. v. SHARPE(1857), Dears. & B. 160.

PART V,
DISORDERLY HOUSES, GAMING AND BETTING.

INTERPRETATION.
“BET.” — “Common bawdy-hounse.” — *“Common betting house.” —*“Common
gaming house.” — “Disorderly house.”” — “Game.” — “Gaming equipment.”

—“Keeper."'—*Place,””—Exception.—Charitable organizaticns,~—Onus.—Effect
when garue parily played on premises.

168. (1) In this Part,

(a) “bet” means a bet that is placed on any contingency or
event that is to take place in or out of Canada, and without re-
stricting the generality of the foregoing, includes a bet that
is placed on any contingency relating to a horse-race, fighi,
match or sporting event that is to iake place in or out of
Canada;

(b) “common bawdy-heuse” means a place that is

(i) kept or occupied, or

(ii) resorted to by one or more persons
for the purposze of prostitution or the practice of acts of in-
decency s

(¢) *“common betting house” means a place that is opened,

kept or used for the purpose of
{i) enabling, encouraging or assisting persons who resort
thereto to bet heiween themselves or with the keeper, or
(ii) enabling any person to receive, record, register, trans-
mit or pay bets or to annonnce the resulis of betting;
(d) *“common gaming house™ means a place that is
(i) kept for gain to which persone resort for the purpose
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hearing private, if justice so orders, | PRESERVATION OF LIFE, See also

45150

place of, 456

powers of justice, 451

recognizance, 451, 463-465, 675

—, evidence, to give, 461

remand of accused, 450, 451

—, bail on, 451

—, if offence out of jurisdiction, 456

—, for mental examination, 451(c)

statement of accused, 454, 455

summons for accused

—, form of, 441 ,

—, information, for, 439, 440

——, hearing, 440

—, irregularity in, 458

—, issue of, 440, 441, 444

—, not te prevent warrant, 444

—, not to be refused, 440(2)

—, service of, 441

—, variance between charge and, 458

transmission of record, 456, 462

warrant for accused

—, backing of, 447

—, in default, 444

—, execution of, 445

—, form of

——, in default, 445

-, formalities of, 442, 443

—, information or complaint for, 439,
440

—~—, irregularity in, 458

——, taking of, 439, 440

——, varlance between evidence, etc.,

and, 458

witness

—, absconding, warrant for, 609

—, defaulting, warrant for, 609

—, out of province, 604

—, prisoner as, 446

—, recognizance by, to give evidence,
461

—, refusing to give evidence, 457

—, subpoena for, 604

——, service of, 441(3), 606

—, warrant for

——, after subpoena, 603

-~—, in default, 609

——, in first instance, 603

PREROGATIVE
of mercy, 655 et seq.

PRESENTMENT
included in indictment, 2(20)
finding indictment, 485

CRIMINAL NEGLIGENCE;
ENDANGERING LIFE
abandoning child under ten vears,
189

bodily harm to servant or apprentice,
190

dangerous act, duty of person un-
dertaking, 187

dungerous thing, duty of person in
charge of, 77

necessaries, dutvy to provide, 186,
190

PRESERVING ORDER
contempt of court, 8
in court, 426, 428
at public meetings, 87, 96

PRESUMPTIONS

on charge of bigamy, 240

—, of burglary, 292(2), 293

-, of failure to provide necessaries,
186

—~, of fraud on hotel, etc., 307

—, of salting mine, ete., 339(2)

as to capacity, 12, 13, 16{3), 139

—, care or control of motor vehicle,
22402

from cheque without funds, 304(4),
307(2)

as to election under Part XVI, 477

from failure to stop after accident,
221(03)

from fire, 376, 377

in gaming house cases, 169, 170

as to knowledge of law, 19

of law, as to child under seven, 12

—. as to child between seven and
fourteen, 13, 139

of lawful mardiage, 186(4), 241(4)

from living with prostitutes, 184(2)

none as to compulsion of wife by
husband, 18

of owncership of cattle. 284

—, of lumber, 285

—, of property, 498

from port of shipment, 357

from posscssion, 284, 285, 301(2),
30202)

as to public stores. 264(2)

of sanitv, 16(4)

from slot machine. 170

from unlawful presence in dwelling,
298

PREVENTION
of assaule, 34, 35, 37
-, breach of the peace, 30, 31
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PREVENTION—continued
in defence of property, 38-42
of offences generally, 27
—, tiot, 32
—, saving of life, 227
——, wreck, 379
by self-defence, 34-37
PREVENTIVE DETENTION
appeal, 667
application for order for, 660 et seq.
—, consent of Attorney General to,
662
Attorney General
—, appeal by, 667
—, consent of, to application, 662
character, evidence of, 660, 663
commutation of, 664
court defined, 659
criminal sexual psychopiath, defined,
659(b)
defined, 659(c¢)
evidence
—, as to criminal sexual psychopath,
661, 663
—, as to habitual criminal, 660, 663
Governor in Council, commutation
by, 664
habitual criminal, defined, 660
Minister of Justice, review by, 666
notice of application for, 662
review of sentence of, 666
sentence of
—, commencement of, 664
—, commutation of, 664
—, how served. 665(2)
—. teview of, 666
—, where served, 661(2), 663
PREVIOUS CONVICTION, See also
AUTREFOIS CONVICT:
PREVENTIVE DETENTION
as bar, 519, 568

driving motor vehicle after, 222,223 |

evidence of, 572-574

indictment charging, 571-573

-, on indictment for mansiaughter,
519

not referred to in indictment. 571

—, information, 696

passession  of things obtained by
crime, 302

presumption from, 169, 301, 302

procedure where, 372-574, 69627,
712

proof of, 574

PREVIOUS CRIMINAL ACTS
when proof of. admissible to show
intent, 199, 301

MARTIN'S CRIMINAL CODE

i PRINCE EDWARD ISLAND
appeal trom summary conviction, 719

i court of appeal in, 2(9)

‘ forfeiture of recognizance in, 668

: and Schedule

| judge under Part XVI, 466(a)

: superior court, in, 2(38)

‘ PRINCIPAL

; agent defrauding, 368

‘ defined, 368(4)
indictment

“ 502, 503

i PRINTING LIKENESS OF PAPER
MOXNLY, ETC., 400

PRISON. See alse IMPRISONMENT
‘ defined, 20313, 527(5)

' prison-breach, 124

i receipt by keeper of, 456(4), 636
: separate confinement in, 644, 683
‘ (2

' PRISON QFFICER

| permitting escape, 127

| PRISONER. See also ACCUSED;
WABRANT
assisting escape of, 127, 128
i attending hearing of appeal, 594
‘ being at large while under sentence,
125, 129 _
i bringing up as witness, 446, 602
! committal of, 636
. conveyance of, 446, 447, 456(3),
| 509, 636
" custody of insane, 523-527
escaping from custody, 125
‘ habeas corpus, 680, 681, 690, 691
out on bail, arrest of, 670, 671
permitting escape, 126, 127
procuring attendance of, 446
‘ procuring discharge of, 126

of accessory, etc., as,

rescue of, 127
' separate confinement of, 644, 665
| @
| of war. assisting escape of, 128
| PRISONER OF WAR
| assisting escape of, 128
PRIZE FIGHT
aiders and abettors, 21, 22, 81
| attending or promoting, 81
' definition of, 81(2)
| principals in, 81
when the fight is not prize-fight,
81(2)

: PROBATE
obtained by forgery or perjury, 318
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PROBATION
binding over person convicted, 637
suspended sentence, 638

PROCEDURE
offence punishable under more than
one Act, 10

PROCESS, See alse SEARCH WAR-
RANT; SUMMONS; WAR-
RANT

amendment, 704

assault on persons executing, 232¢(d)

of court of appeal, 389(3).(4), 732,
741

defective, 25020, 458, 688, 704,
T27(4)

exccution of, 25, 28, 700

misconduct of officers executing, 109

resistance to, 110

under order of Court of Appeal,
589733

without jurisdiction, 25

PROCLAMATION

judicial notice of, 687

unlawlul printing of, 313

PROCLUIRING,
MENT

abortion, 237, 238

DEFILL-

Kee  also

or counselling offence, 22, 242, 244 ¢

—, indictment for, 493
—, particulars, 497
defilement of wamen, 184
feigned marriage, 242
[eigned marriage, corroboration, 242
by houscholder, 156
limitation, 133, 184
by parent or guardian, 155
person to solemmize unlawiual mar-
riage, 244
PROMIBITED ACT

defined. 32

PROHIBITION
appeal, 691
application For writ of, 680
rales of court as to, 424

PROMISSORY NOTE, See VALLU
ARBLT SECLRITY

PROPENTY. See alvo MISCHIETD

assignment ol with intent to de-
fraud. 333

comnpensatiom for loss of L 593, 629,
630

dantage to, 3720373 382, 385, 386

defence of, 38-42

definition of . 20327, 370
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disposal of, by lat, 179
endangering by breach of contract,
365
fraudulent dealings with, 282-287,
322 et seq.
obtaining
--, by crime
--~, inforination in respect of, 439
- -, joint trial in case of, 303
—--, under $30, jurisdiction, 467(a)
—, by forged document, 318
—. by personation, 346
presumption as to ownership, 498
refusing to deliver, 271, 283-285
restitution of, 595, 629, 630, 638(2)
seizure of, 88, 96, 171, 429-433
PROPRIETOR OF NEWSPAIER
responsibility for libel, 253
PROSECLUTOR
debned, 20357}, 692(e)
may conduct own case, 709
non-appearance of, 706, 71004)
preferring indictuent, 478, 487
summing up, 558
PROSPECTUS. 343
PROSTITUTE, 164
PROSTITUTION, See also BAWDY
HOUSE: PROCURING
living on avails of, 18401300, (k).
(23
PROTECTION OF PERSON
acting under authority, 25, 33, 43,
689
assisting peace ofheer, 28, 31
causing death of child, 209(2)
masrer of ship. 44
performing surgical operation, 435
suppressing riot, 32, 33

PROVINCIAL TREASURER
pavment of fines, cte. to, 626

PROVOCATION
reducing morder 1o manslaoghter,
203

by words, gesture or act, 36, 203(2)
PSYCTIOPATH, CRIMINAL SEXU-
AL. See PREVENTIVE DE-
TENTION
PUBLIC
exclusion of in certain enses, 428
PURBIIC CONVEYANCE
e ineering persons i, 220

cambling in, 180
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PUBLIC DEPARTMENT
definition of, 2(34)
test by, of goods advertised, 306(4)

PUBLIC HARBOUR

removing bar to, 381

PUBLIC MARKET
fraud affecting, 323(2), 325-327

PUBLIC MEETING
armed attendance at, 87
disturbing religious, etc., 161
fair report, 258
weapons carried at, or on way to, 87
—, seizure of, 96

PUEBLIC MISCHIEF, 120
PUBLIC PLACE

causing disturhance in, 160

definition of, 130(b)

indecent acts in, 158

indccent exhibition in, 130(2)(b),
160

loitering, etc., in, 160{c)

nudity m, 159

offensive volatile substance in, 163

PUBLIC OFFICER
assault on, 232(23(b)
breach of trust by, 103, 282, 283
corruption of, 101, 102
—, jurisdiction to try, 413(2)
definition, 2(35)
false return by, 342
fraud by, 101, 102
obstruction of, 110
—, jurisdiction in case of, 467(h)
pretending to be @, 111
protection of, 25 et seq.
refusing to aid, 110
refusing to deliver up property, 283
wounding, 232(b)

PURBLIC ORDER
offences against, 46-98

PUBLIC PEACE
breal, by act done in presence of
Her Majesty, 49

PUBLIC SEAL
counterfeiting of, 312

PURLIC STORES
definition of, 2036)
evidence, 364
fraudulent dealing with, 360-363
marks on, 359-360

PUBLIC WORSHIP
disturbing, 161

MARTIN'S CRIMINAL CODE

I PUBLISHING

:  advertising

—, betting information, 177

—, counterfeit money, 404

—, drugs to cause miscarriage, etc.,
130(2)

—, lottery, 179

—, reward for stolen property, 123

answer to inquiries, 263

fair comment, 260

fair discussion, 259

false advertisement, 306

information to person interested, 264

as to libel, defined, 249

libel, 249-266

Bkeness of paper money, ete., 400

obscene matter, 150

proceedings in, courts of justice, 255

—, Parliamene, 256, 257, 266

——, by order of Parliament, etc.,
266(1)

reports of judicial proceedings, 151,
257

reports of public meetings, 258

rules of court, 424(4)

seeking remedy for grievance, 265

upon invitation, 262

PUNCH BOARD, 179

PUNISHMENT
after conviction, 5(1)(a)
as prescribed, 5(1)(h)
capital
—, arrest of exccution in case of
pregnancy, 577
—, burial, place of, 650
-, certificate of prison doctor, 646,
647
—, commutation of, to imprisonment,
656
—, confinement of prisoner under
sentence, 644
—, declaration by sheriff and guoler,
646(2), 647
—, deputics of sheriff, 647
—, executicn, place of, 645
——, presence at, 645
—, form of, 642
—, hanging, 642
—, inquest on body, 648
——, prison officer or prisoner not to
be juror, 648(4)
—, irregularities, 651
in  Northwest
Yukon, 643(3)
—, regulations as to, 653
—, report of execution to Sceretary
of State, 649

Territorics  and
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—, report of sentence to Secretary
of State, 643(3)

—, reprieve, 643

—, sentence of death, commutation
of, 656

—, under other Act, 652

compensation, pecuniary

—, for loss of property, 593, 628-630

—, to purchaser, in good Faith, 629

corporal, see whippin

c():]l?ection of, 595? 55‘3, 635, 683

costs

—, libel, 631, 632

~-, remission of, 657

consecutive, 621(4)

court, dehined, 620

-, a8 to suspended sentence, 640

cumulative, 621(4)

death, see capital supra

degrees of punishment, 621

disahility

--, to contract with government, 654

—, to hold office, 654

—, to votc, 654

—, removal of, 654(23(4)

discretion of court as to, 621

fine

621, 622, 623
—, application of, 626, 714
fixed by statute, 5{13(h)
flogging, see whipping
farfeiture, g.v.
—, recovery of
——, by action, 627
——. limit of time for, 627
—, temission of, 655, 657, 658
generally
—, for disoheving a statute, 107
—, on indictment, 622, 633, 634
—, on summary conviction, 694
hard labour, 635
imprisonment
--, commencement of, 129, 621, 624
-, consecutive, 621
-, cumulative, 621
—o,in defaule, 621, 622, 624, 694
—, zenerally, 634, 635
--, hard labour, 635
- how served, 635
-, legality of inquiry into. 681
- minimumn term of, 222, 223, 298,
62102, 66173)
-, penitentinry. 129, 634, 665
-, preventive cdetention, 639-667
——. review of, 6606
—. recapture, an. 129

—, amount of, in discretion of court,

119t

—, reduction of, on part payment,
625

—, second offence, 222, 223

—, term, less than two years, 634

——, more than two years, 634

——, where not otherwise provided,

107, 633, 694
liability under ditferent Acts, 11
minimum, 222, 223, 298, 621(2),
661(3)

mitigation

—, commnutation of sentence, 656,
664

--, pardon, 635, 658

—, remission, 655, 657, 658

-, suspended sentence, 638

once only for the same offence, 11

penalty

—, action for, 627

—, dchned, 625(5)

—, dispasal of, 626

recognizance

—, to keep the peace, 637, 717

remission of, 635-658

restitution, 395, 629, 630, 638

on summary conviction, 694

suspended sentence, 638-640

during transitional period, 746

whipping,

--, attemnpted rape, 139

—, buralary when armed, 292(3)

—, choking with intent, 218

—, drugzing with intent, 218

—, female not to be whipped, 641(4)

—, indecent assault, 141

—, infliction of, 641

-, instrurnent to be used, 641(4)

--, rape, 136

—, tobbery, 289

- -, sexual intercourse with girl un-
der 14, 138

-, straneling, 218
OUIARRY
unguarded excavation at, 228(2)

QUASITING
indictment, 487030, 510
snmary conviction, 682, 688

QUEBEFC CITY

court of criminal  jurisdiction in,
20107
QUEBEC. PROVINCE OF
appeal rom summary  conviction,
710

court of appeal in, 2090
forfeiture of recoantzance in, 677(3),

G780, 668 and Schedule
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QUEBEC, PROVINCE OF—cont'd.
mixed juries in, 535
preferring indictment in, 489
superior court in, 2(38)

QUIEN, HER MAJESTY THE
acts to alarm, 49
—, jurisdiction to try, 413(2)
treason by killing, etc., 46(1)(a)

QUEEN CHARLOTTE SOUND,
285(6)

QUESTION OF LAW
amendment of indictment is, 510(6) !
appeal on, 583, 584, 597, 743
attempt as, 24
forcible entry or dctainer as, 73(3)

Iegalitf' of arder as, 32{53
in sale, etc., of obscene matter,
150(4)
RACE .
advertising, etc., information about,
177
betting on, when and where lawful,
178

tmporting racing forms, 177(1){(g)
meetings, time limit for, 178
regulation of mecting, 178

trotting or pacing, 178(1)(d)

RADIO

false mmessage sent hy, 314, 315

RAFFLES. See also I.OTTERY
permit for in certain cases, 179(8)
when exempt from lottery clauses, :

179(8)

RAILWAY, See also MISCLIIEF
breach of contract by, 365
burglary on, 292(4)
endangering persons on, 220
gaming in, 180

obtaining passage by fraud, 336, 397 |

offence on, 419

search of premiscs by peace ollicer,
390

transportation of animals by, 387(1)
{b), 389, 390

RANSOM, Sce KIDNAPPING i

RAPE
age for commission of, 139
assisting in, compulsion by threats

no excuse, 17
atternpt, 137

MARTIN'S CRIMINAL CODE

causing death in attempt to com-
mit, 202

committed by means of drugs, etc.,
184( (i), 218

consent of child under 14 imma-
terial, 138

dchined, 135

instructions to jury in case of, 134

jurisdiction to try, 413(2)

previous illicit connection, 131(4)

punishment for, 136

REAL PROPERTY
detence of, 40-42
~forcible entry or detainer, 73
fraudulent hypothecation, 330
—, registration of title to, 329
—, sale of, 330
mischiet to, by accupant, 382

REBUILT GOOQDS
lor sale, 354

RECEIPTS
Bank Act, under, fraudulent, 333,
334
intended to mislead, 331, 334, 368
ta peace officer, 436(4), 636
valuable sccurity includes, 2(42)

¢ RECEIVER

dealer as, 28303), 364(2)

evidence of property dishonestly ob-

tainced, 301
finding other stolen property,
301

of goods obtained by crime, 296-
302

indictable as principal, 502, 503

jurisdiction to try

—, where value over 550, 4649

, where value under $50, 467

post Jetter, ete., 298

proceedings against, 502, 503

proving provious conviction, 302

—, possession of other stolen prop-

erty, 301

property  received  from
spouse, 275

restitution of property, 395, 629
630, 638(2)

trial of joint receivers, 503

when affence complete, 300

of wrecks, 359

RLCEIVFR GENLERAL
pavinent of fines, ete., tn, 626
RECOGNTZANCE
acknowledoing in false name, 348
on appeal. 387, 724

deserting
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application for forfeiture, 668, 677-
679

arrest of accused on other charge,
671

—, on appeal, 724(4)

—, on stated case, 735(3)

—, by surety, 672, 673

bail after render, 675

binding cffect of, 669, 671

hreach of, 507, 639, 718

certiorari, on, 683

clerk of the court, defined, 668

cammittal

—, of accused, 670(2), 673

—, of surcties, 679

coroner, befare, 448

default under, to be endorsed, 676

—, certibicate of, 676

—, procecdings upon, 077 et scq.

and Schedule

rransmission  of

67602}

discharge of

—, by commitial, 670

—, on forfeiture, discretionary, 677
(2)

—, on petition, 679

—, on render, 672, 673, 674

effect of, 6659-671

endorsement on, 670(4), 672(3),
676

forfeiture of, on default

—, clisposal of proceeds, 626, 677

-, manner of, 677-679 and Sched-

ule, 685(2)

-, order for, 677

——, proceeds of, 626, 677, 679

—, recovery of, 677-679

costs of in Quebec, 678(2)

recognizance,

T

Beri lucias, writ of, 677-679 ,

form of, 451

indemnifying bondsman, 119(2)

to keep the peace, 637, 717, 718

new and sullicient, 670, 724(4), :
735(5) ;

Quchec, provinee of

—, costs in, 67802}

—, execution, issuc of, 677, 079

on remand, 451, 456

on summary  conviction procecd-

ings, 710020
, on appeal, 724
.. oon ostated case, T35, 738
surctics
. committal of, 675
-, render by, 672674
. tesponsibility ef, 669, 670

1193
on suspension of sentence, 638,
639
transmission  of deposit, 676(4),
677(4)

.-, recognizance, 456, 676(2), 726

»

RECONDITIONED GOODS
sale of, 354

RECORD

amendment of, 510(7), 533

of conviction, or acquittzl, on in-
dictment, 482, 532

court of, 473

[alsitying, 320, 321

fling of, in non-jury trial, 473

included in indictment, 20200

of particulars, 497(23

of proceedings on indictment, 532

of sales of weapons, 91, 93

transmission of, 456, 482, 508, 726

RECORDER
magistrate includes, 2(22)
RE-FLECTION, 475, 481,
(a)

RELVYE, See PLACE OFFICER

REFORMATORY
prison includes, 2031}

REFUSAL

to assist peace ofheer, 110

to plead, 515020

of trial without jury

-y by judge, 479

-, by magistrate, 476, 479

of witness to be sworn, etc., 457
REGISTERING  or  RECORDING

RETS. Sec BETTING

REGISTERS

defacing or injuring, 320

falsifving, 320

falsilying extracts from., 321

forging, 320, 321

REGISTRAR
defined, 581

BEGISTRAR O FIREARMS
defined., 98

RECISTRATION

of revolvers and pistols, 89-98

RIGISTRATION OF TITLE
frauds with respect to, 328-330

592(5)
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REGULATIONS, See alsoc GOVER-
NOR-GENERAL
judicial notice of, 687
prison, 635(1)

RELIGION
blasphemeus libel, 246
disturbing public worship, 161
obstructing divine service, 161

RELIGIOUS ORGANIZATIONS
games for, F168(2)(b), 1?9(8)

BREMAND

bail on, 451, 456

hearing during time of, 451

for mental examination, 451(c¢)

not to excced eight clear days,
431(b)

on preliminary enquiry,
456

powers of, 450(1), 451

verbal, 451 :

warrant of, 451

REMISSION
of penaltics, 655-658
suspended sentence, 638-640

REPEAL, 745, 747-751

REPLICATION
included in indictment, 2(20)

REPLY

of accused, 358

Crown’s right of, 558 .

to plea of justibcation in libel, 520
REPORT

of trial Judge or Magistrate, 588

RLEPRIEVE, 643
BREPUTATION
offences against, 120, 247 et seq.,
408(13(b>
RESCUE, See also ESCAPE
causing death in attempt to, 202
of things scized, 232020
RESISTING, Scv alse OBSTRUCT-
ING
arrest, 216, 232
—, causing death in, 202
distress or scizure, 232

execution of process, 232 o
puace or puljic ofhcer, 33, 216, 232

450-451,

RESTITUTION
of property, 171, 432(3), 593, 629-
630, 638(2)
rules of court as to, 424

MARTIN'S CRIMINAL CODE

RESTRAINT OF TRADE
conspiracy in, 409-412, 416
crimina] breach of contract, 365
intimidation, 366
jur;sldﬁiction to try cases of, $13(2),
trade combination, defined, 41002)

RETAINING
having in possession, 296

REVENUE PAPER
defined, 268¢E)
making or having, 311

RETURNS
false, by public officer, 342
by sheriff, to writ of fieri facias,
679

REVERSAL
of judgment after verdict, when not
allowed, 578, 579

REVIEW
of bail, 465
of order for preventive detention,
666
of summary conviction en certiorari,
682 er seq.
-, by stated case, 733 et seq.

REVOLVER, Sec OFFENSIVE
WEAPON

REWARD
advertising, for return, 123
corruptly aceepting, 122

RIFLE, See OFFENSIVE WEAPON

RIGHIT, See also ACCUSED
claim of, 39, 42
colour of, 73, 269, 371
of reply, 558
to sum up, 558

RIOT
continuing after  reading of Riot
Act, 69
—, duty and powers of officers and

others, 70
definition of, 65
punishment for, 66
Riot Act
—, reading of, 68
——, opposing, 69
suppression of
—, assisting in, 32
—, duty and powers respecting, 32,
33, 68,70
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——, neglect of duty, 70
—, protection of oflicers, 33(2)
—, use of force in, 32

ROBBERY

armed, 288

assault with intent to rob, 288

causing death while committing, etc.,
202

compulsion by threats no excuse for,
17

dehnition of, 288

mail, stopping, with intent to rob,
290

punishment for, 289

with violence, 288

R.CM. POLICE, See alsc PEACE
OFFICER; PUBLIC OFFICER

persuading desertion from, 57

ROYAL WARRANT

falsely claiming, 356

RULES OF COURT
as to evidence on commission, 618
judicial notice as to, 687
publication of, 424(4)

SABOTAGE
buil on charge of, 464
as offence against the State, 52
as offcnce under mischief, 372, 373

SALE
exaggerated commendation, 303
fraudulent, of real property, 330
of geods, 351, 353, 354, 356
of goods falsely marked, 349-356
illegal, of wreck, 358
lottery tickets, 179
of newspaper or book containing
libellous matter, 254
obscene publication, ete., 150
offensive weapon, 88, 91, 97
pistol to minor, 88
pool-selling, 177
public office or appointment, 105,
106
of stack. fraudulent, 323-327
unlawful sale of mineral, etc., 337
(b
SALTING MINE, 339

SANITY

presumption of, 16(4)
SASKATCIHEWAN

appcal  from  summary  conviction,

719, 721

1195

court of appeal in, 2(9)

forfeiture of rccognizance in, 668
and Schedule

judge under Part XVI in, 466(a)

preferring indictment in, 489

Superior Court in, 2(38)

SAWED-QFF SIIOT-GUN OR
RIFLE, 85

SCHOOLTEACHIER
correction of pupil by, 43
SEA
unscaworthy, sending or taking, to
se, 229
—, consent to prosccute required,
229

SEALS
forms do not require, 748
public, counterfeiting, 312, 319

SEA MARK
altering, cte., 380
making fast to, 380

SEARCH
for animals in transit, 390
tor offensive weapons, 96

SEARCH WARRANT

in betting-house or gaming house,
171

for descreer, 56

disposal of things seized under, 431,
et seq.

—, appeal, 432

cndorsement of, 61, 429027(4)

execution of, 25, 26, 338, 430, 43]

—, obstructing, 175

—, outside of jurisdiction, 429

for explosives, 433

—, lottery, 171

—, precious metals, 338

- ., timber, etc., 285

—, wornan in bawdy house, 172

form of, 429

generally, 426-432

information for, 429

what may be seized under, 431

SECOND HANID GOODS, See also
DEALER
hearing trade mark, 354
SECOND OFFENCE
punishment of, 222, 223
SECRET COMMISSIONS,
fc), 368
SECRETS
ofheial, disclosure of, 46(1)(e)

102C1)
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SECURITY

of government or bapk, printing or

publishing likeness of, 400
seizure of, 171
valuable sccurity

3035

SEDITION
conspiracy, scditious, 60, 61
indictment for, 494
intention seditions, 60
—, saving, 61
jurisdiction to try, 413(2)
libel, seditious, 60

~—, sufficicncy of indictment for, 494

punishinent for, 62

in relation to military forees, 63
spreading False news, 166
words, scditious, 60

SEDUCTION. See also DEFILE-
MLENT; GIRL
corroboration, 131
female cmployee, 143
foster or step-child, 145(1)(a)
girl between 16 and 18, 143

limit ot time for prosceution for, 133

marriage, under promise of, 144
passenger on vessel, 146

subsequent marriage a defence, 131

(25
unchastity, prool of previous, 131
ward, by guardiun, 145
SEIZURE
appeal from arder, 432077

in cascs of offences against the cur-

rency, 405

in cuses of mining offences. 337(2)

of explosives, 433

in gaming house, etc.,, 171

of goads Talsely billed, 344(2)

of offensive weapon. 88, 96

resisting, 232023

thelt of things under, 271

where cock pir found. 383
SELF-DEFENCE, See

TION OR EXCLISE

on assault, 34-36

homicide in, 33, 34

parent for child, et 37

SELEING OFTECLE, cte., 105, 106

SENTENCLE. Sce ko
PRISONMENT
appeal aguinst. 983, 584, 667, 720
cenmmienicement of, 624, 664
commutation of . 636, (664
correetion of, 542, 593, 683

defined, 20422,

JUSTIFICA-

FINT; TM-

| S

MARTINS CRIMINAL CODE

of death, 642

deferring, 586, 643 .

defined, 581(d), 692()

of hard labour, 635

on pregnant woman, 577

pardon, 655, 657

powers of court of appeal as to, 589,
592, 593, 594, 727

preventive detention, of,

—, commencement of, 664

—, commutation of, 664

-, how served, 665(2)

—, review of, 666
» where served, 661(2), 665

question before, 575

service of, 446(6), 634, 639, 661
(2), 665

servive of, after recapture, 129

special directions on suspended, 638

suspension, 581Cd), 638-640, 692(f)

on 1rial without jury, 481, 482, 484

verdict of guilty on several counts,
576

whipping, of, 586, 641

SERVANT

cawsing bodily harm to, 190
liability of master for necessaries, 190
sale of libellous matter by, 254
seduction of, 145

SERVICLE, See SUMMONS; WAR-

RANT; NOTICE

ESSIONS COURT

judges in Montreal and  Quebec,

20100

SEVERANCE OF COUNTS, 500,

501

SEXUAL INTERCOURSE

abduction with intent, 234
consent of child immatcerial, 132
conspiracy to defile, 408(¢)
conviction for lesser offence, 567-
5G9
corroboration, 131(1)
definition, 306D
drugging for purposes of, 184(1)
(i), 218
feeble-minded, cte., 140
air] under fourteen. 132, 138(1)
between fourteen and  sixteen.
138023
- previous intercourse, 131040
householder permitting, 156
incest, 142
instructions to jury In cortiin cases

of, 134
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procuring, 184

prchf)oF previous unchastity, 131(3),
4

rape, 135-137, 139

seduction, 131, 143-146

threats for purposes of, 135, 184(h)

when complete, 3(6)

whipping, 136, 138, 142

SEXUAL OFFENDER
loitering near school, ete.,, 163(1)
(el
SHARES
fraud in relation to, 323-327

obtaining transfer by, personation
346
SHERITF
certificate of, as to person rendered,
672
—, as to execution of death sentence,
646, 647
duty of, after committal, 474, 475
-, as to capital punishment, 644 ct
seq,
~—, On cLange of venue, 509
—, in case of riot, 68 ’
—, as to forfeited recognizance, 677-
679
—, as to mixed juries, 535, 336
—, in non-jury trial proceedings, 474,
475
SHIP .
burglary on, 29204)
disctpline on, 44
endangering persons or property on,
220
mooring to buoys, etc., 380
offence on, 76. 419, 420
pitacy, 75, 76
preventing the saving of wreck, 379
seduction of female passenger, 146
setting fire to, 374

transportation of animals in, 389, 390 .

unseaworthy
—, sending or taking to sca, 229
——, consent to prosccution for, 229
wreck, offences relating to, 358, 379
SHOOTING
disturhing occupants of dwelling by,
160(d)
with intent to prevent arrest, 216
—, wound, etc., 216
SHORTHAND
depositions in, 453, 555
notes furnished to caurt of appeal,

583, 726, 727 '
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re-reading the depositions, 433(5)
swearing the stenographer, 453(4)

i SICK PERSON
acceleration of death, 199
cvidence of, 613-615, 619

homicide by frightening, 194(5),
| 200
[SIC.NATURE, See also EXTOR-
|

1I0ON; FORGERY
to depositions, 453, 708(3)
SILENCLER

possession of, 85

SIEVER, See COUNTERFEIT
MONLY; PRECIOLIS
METAILS

SISTER
defined, 142
SITTINGS OF COURT
adjournment when .no  jury sum-
moned, 418
regulating by rule of coure, 424
SLIDE
sctting fire to, 374
SKIPPING BAIL, 125(c)
SLOT MACHIENE, 170
SLUGS, ETC.
fraudulent use of, 397
SMOKE SCREEN, 226
SMUGGLERS
carrying offensive weapons, 83
SODOMY, See BUGGERY
SOLDIERS
enticing to desert, 36, 63
may carry weapons, 98(3),(4)
military law, 2(24)
receiving military stores from, 363,
364
suppressing riot, 32, 33
unlawfully wearing decorations, ete.,

362

SOLEMN DECLABATION, See
DECLARATION

SOLEMNIZATION
of marriage contrary to law, 245
without Jawful authorization, 244

. SOLICITOR

' fraudulently  concealing

| rance, ote., 328

encumb-
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SORCERY, 308

SPECIAL PROPERTY OR
INTEREST
theft from person having a, 269, 274

SPECIAL VERDICT -

acquittal on account of insanity, 523

SPEEDY TRIAL OF INDICTABLE
OFFENCES, Sez Part XVI

SPREADING FALSE NEWS, 166
SPRING KNIFE, 88(3)

SPYING, 46
STAKE-HOLDER, 177, 178
STAMPS
counterfeiting, 319, 391(c), 401,
403-405

defined, 319(3)
property includes, 2(323(c)

STANDING BY
directing juror to, 541, 543, 546, 550

STATED CASE
bars other mode of appeal, 742
by justice, 733-742 '
procedure when magistrate unable to
act, 736
—, or refuses to, 737, 738
recognizance on, 739

STATEMENT
by accused, 454, 455, 564
evidence of contradictory, 113(2),
116

STATUTE
disobedience to, 107
Imperial, offence against, 8
pre-Confederation, 8

STATUTORY DECLARATION,
See DECLARATION

STAY

where accused insane, 525

arrest of judgment, 578

of death sentence upon pregnant
woman, 577

of execution of scntence, 586(3)

of prgcccdings by Attorney-General,
49

STEAL
defined, 2(37)

STEALING, Sez BREAKING AND
EENI;FEBING; THEFT; ROB-
Y

MARTIN'S CRIMINAL CODE

STENCH BOMB, ETC., 163

STENOGRAPHER
depositions in writing by, 453, 555
notes supplied on appeal, 588,
726(3)

STEP-DAUGHTER .
sexual intercourse with, 145(1)(a)

$TOCK BROKER

fraudulent manipulatior:, 327

STOCK EXCHANGE TRANSAC-
TION
frandulent manipulation of, 325
STOCKS
affecting market price by fraud,
323(2)

evidence of gaming in, 326(2)
fraud in relation to, 323-327
gaming in, 326

STOLEN GOODS,

See also RECEIVER
advertising reward for, 123
bringing into Canada, 299
compensation for loss,

628-630, 638(2)
evidence as to, 301, 302
having in possession, 296
proceedings against receivers, 502,

303

595, 625,

restitution of, 595, 629, 630, 638(2)

STOPPING
the breath, 202, 218
mail, 288

STORES, See MILITARY;
PUBLIC 5TORES

STRIKES, 52(3),(4). 365, 366, 372

STRANGLING
attempt to strangle, 218
with intent to commit certain of-
fences, 202

SUBORNATION OF PERJURY,
See INCITEMENT

SUBPOENA. See WITNESS

SUBSTITUTED CIIARGE
on non-jury trial, 478

SUICIDE
aiding and abettng, 212
attempt to commit, 213
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SUMMARY CONVICTION,

See also CERTIORARI
adjournment, 704(6), 707, 710, 728
adjudication by justice, 711-716
admission of cﬂarg{:, FO8{2)
amcndment, 704, 727(4)
agent, appearance by, 707
appeal
—, abandonment of, 729, 730
—, certiorari not to lie after, 682
—, conviction or order, 720
—-—, affirmation of, 683, 727, 740
-, evidence of, 725{2)

- -, return of, to justice, 732
——, transtnission of, to court of
appeal, 726
—, costs, order as to, 730, 740
——, committal for non-payment of,
731(4)

——, deposit for, 724

———, application of, 731(2)

——, schedule of, 744

——, when appeal not prosecuted,
730

—, court of, 719, 721, 733

——, evidence in, 726(3), 727

—-, issue of process by, 732, 741

—, failure of proceedings in, 732

—, form, on matters of, 727(4)

—, hearing of, 721, 723, 727

-, judgment, 727

—, none when case stated, 742

——, notice of, 722

——, powers of court, 727, 732

——, presumption, 725(2)

——, procedure on, 730-732

——, on question of law, 743

—-, recognizance, 724

—, setting down, 723

——, time for, 722

appearance

—, of accused, compelling, 700,
710(3), 717

—, by agent or counsel, 707

—, of both parties, 707

application of provisions. 693(1)

arraignment, 708

assault, charge of, 699

bail, 71002

certificate of dismissal, 715

clerk of the court, definition of, 2(6)

committal, warrant of, 713

cornmon assault, 699

compensation, 373, 714

complaine, 692(h)

convi;tion or order against accused,

11

—, afirmation of, 683, 727, 740

—, evidence of, 725(2)

—, minute or memorandum of, 713

—, not quashed for defects of form,
683, 684, 727(4)

—, procedure when previous, 712

corporations, 707

costs

—, of appeal, 730

—, on cenviction or order, 716

—, defined, 716(5)

—, part of penalty, 716

—, of stated case, 740

counsel for parties, 707

counts, separate trial of, 708(43

court, definition of, 692(g)

defects in procedure, 701-704

dehinitions, 692

dismissal,

—, appeal, 727, 729

—, certificate of, 715

—, order of, 711

disobedience to order of justice, 108

evidence

—, on appeal, 725(2), 727

—, burden of proof, as to appeal,
725(2) '

——, as to exception, etc., 702

—, commission, on, 613

—, oath, on, 453, 708

—, reply in, 451(i), 708

—, taking of, 708, 709

fees and allowances on, 744

fines

—, payment of. not waiver, 724(5)

—, time for pavment, 694(3)

hearing in apen court, 428

informalities, 683. 684, 686, 701-
704, 727043

informant, decfined, 692(2)

information, 692(b), 695, 6%6

—, limit of time for making, 693(2)

—. motion to quash, 704

—, need not negative exception, 702

—. previous offence, 696(2)

joint ;ffcnders, penalties in case of,

14

surisdiction, 696-698, 705

—, exceeding, 25(2), 683, 689

—, waiver of, 697(4),(5)

justice unable to continue, 698, 736

magistrate mav act, 692(g)

non-appearance of accused, 710(3)

non-appearance of prosecutor, 706,
710(4)

objections to proceedings, 701-704
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SUMMARY CONVICTION —cont'd.

onc justice before or after hearing,
697

order, defined, 692{c¢)

particulars, 701(2)

penalties, enforcing payment of, 694

—, in case of joint offenders, 714

previous conviction, procedure where,
696(2), 712

proceedings, defined, 692(d)

prosecutor, dcfined, 692(e)

punishment on, 694

recognizance for appeal, 724

—, stated case, 735, 738

sentence, defined, 692(F)

—, suspended, 638, 652(f)

statement of case by justice for re-
view, 733-742

—, amendment of, 740(1)

—, appeal to court of appeal, 743

—, appeal precluded by, 742

——, no stated case if no right to
appeal, 742 :

—, application for, 734, 738

—, certiorari, etc., not required, 739

—, Ccosts, none against justice, 740(1)

—, court, power of, 740( 1)

--, enforcement of conviction, 741

~-—, nu action against justice for, 689

—, fees on application far, 735(2)

--. hearing, 740

—, recognizance by applicant, 735,
738

--, refusal of, 737

——, application to compel statcment,
738

—, rules as to, 424(2), 73402)

subpoena, 603-603, 606, 607(2)

summary conviction court, defined
692( g}

summons for accused, 441, 700

suretics to keep the peace, 637, 717

territortal  division,  definition  of,
2039)

trial, 692Ch), 705 et seq.

—, de novo an appeal, 727

variance or defccts, 701-704

warrant for accused, 700, 707(2)

—, backing of, 700

warrant for witness, 604, 608, 610

witnesses, attendance of, 602 et seq.

SUMMONS
accused, to, 695, 700
against corporation, 441
contents and requisites of, 441
for indictable offences, 440, 441
irregularity in, 458, 727(4)

MARTIN'S CRIMINAL CODE

issue of, on Sunday, etc., 20

on breach of recognizance, 639

proof of service, 441(6)

service of, 20, 441

—, upon corporaticn, 441(4)

——, municipality, 441(5)

substitutional service, 441¢3)

warrant, notwithstanding issue of,
441(1)

—, when summons disobeyed, 444
SUNDAY

issue and execution of warrants on,

proceadings on, 561

SUPERIOR COURT
defined, 2(38)
jurisdiction of, 413, 446, 463-465,
733
rules of court by, 424

SUPREME COURT OF CANADA
appeal to, 597, et scq.
application for habeas corpus, 690(2)

SURETIES
committal of, 679
for keeping the peace, 637, 717
petition by, 679(4)
on recognizance, render by, 673, 674
responsibility of, 669-671

SURGICAL OPERATION
duty in performance of, 187
killing child to save mother, 209(2)
persons performing, 45

SUSPENDED SENTENCE
conditions, 638(2)
recognizance, 638
—, breach of, 639
sentence includes, 581(d), 692(H
when permitted, 638-640
who may grant, 64C

SWI'TCH KNIFE, 88(3)
TALES

ordering, 331

TEEEGRAM
sending false, 315
—, in false name, 314

TELEGRAPII
equipment,
17104
services, theft of, 273
use of for book-making, etc., 177¢(1)

(i

cxempt from seizure,
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TELEPHONE
equipment,
171¢4>
services, theft of, 273
use of: f)or book-making, etc., 177(1)
1
TENANTS
injuries to buildings by, 382
theft by, 274
TENDER
corrupt withdrawal of, 102(1(f>
TERRITORIAL DIVISION
defined, 2{39)
of magisterial jurisdiction, 419
offence in new, 422(3)

TERRITORIAL WATERS
offences on, 419, 420
TERBITORIES. See NORTHWEST
TERRITORIES; YUKON

TEST
of exhibits, 514 )
of goods advertised, 306(2)-(5)

TESTAMENTARY INSTRUMENT
defined, 20400
destraying, 286
obtained by crime, 297
—, using to obtain property, 318
obtaincf by false pretence, punish-

ment, 304

theft of, 280

THEATRE
dcfinition of, 130(c)
immoral play, etc., 152

cxermnpt from seizure,

THEFT

advertising reward and immunity,
123

attempt to commit, jurisdiction,
467(a)

bringing stolen property into Cana-
da, 299

by agent, 272

—, bailee, 271, 277

conversion, fraundulent, 276-278,
630(5)

—, hushand or wife, living apart,
275

—, misappropriation of
276-278

—, owner, 271, 274

—, person tequired to account, 276,
278

——, with power of attorney, 277,
278

—, tenant, 382

proceeds,

1201

compensation order, 595, 628-63Q,
638(2) '

definition of, 2{37), 269

exceeding $50, 280

—, not exceeding $50, 280, 467(a)

from mint, 402

importing stolen property, 299

of animals, 269, 270, 282

—, boom chains, ctc., 285

——, possession of, by second-hand
dealer, 285(2)

—, letters, etc., post, 298

—, mail matter other than letters,
298

—, mincrals from mines, 279, 563

—, movable things, 269

—, ores, 503

—, oysters, 270

—, testamentary instrument, 280,
297, 304

—, timber, etc., 285

—, unspecified thing, 280

offences resembling theft

—, cattle

——-, defacing brand on, 284

—————— , stray, appropriation of, 264

—, concealment, fraudulent, 287

—, document of title, destroying, ctc.,
286

—, goods, fraudulent disposal of,
331-335

—. public officer refusing to give up
property, 283

—, taking motor vehicle without
censent, 281

—, timber, drift, taking, or defacing
marks on, 285

—, trustec, fraudulent, 282

punishment of, 280

reward

—, offering, with immunity, 123

-—, taking, on pretence of recovering
property, 123

seizure, of things under, 271

THREATS,

See alse INTIMIDATION
compulsion by, 17
—, as rape, 135
extortion by, 291, 2521}
intimidation, 366, 367
obstructing clergyman by, 161
order for surcties after, 717
to injure animals, 316
to murder, 316
—, jurisdiction to try, 413{2)
to publish libel, 252{1)
verhal, 316, 717
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THREE-CARD MONTE, 179¢h),
@, G, (»

TICKETS
fraud in relation to, 336
lottery, 179
obtaining passage by false ticket, 397

TIMBER
defacing marks, 285
—, evidence of property in, 285
found adrift, theft of, 285
mark, 285(3)
refusing to deliver, 285
setting fire to, 374, 377
unlawfully detained, search for,
285(3)

TIME, See also LIMITATION

for action for penalty, 627

for appeal, 586, 597, 598

—, trom summary conviction, 722,
723

clock, punching with intent, 341(b)

for commencement of sentence, 129,
624

of death, in homicide, 198

for execution of sentence, fixing,
586(4)

for hearing appeal in habeas corpus,
691(3)

--, when offence complete, 3(6),
269(4), 300, 309(3)

for payment of fine, 694(3)

for re-election, 475(5)

for stated case, 734

TITLE TO LAND
decument of, defined, 2(13)
-, property includes, 2(32)
—, valuable security includes, 2(42)
frauds respecting, 329-330

TOKEN OF VALUE
counterfeit, defined, 391(c)
—, advertising, 403
fraudulent use of, 397

TRADE
article, debned, 411(2)
breach of contract, 365
combination, definition of, 410(2)
conspiracy in restraint of, 409
—, exceptions:
——, trade union, 409(2), 410
——, woTkman's protective cornbin-

ation, 411(3)

——, trial of, 413
—-——, without jury, option of, 416
discrimination in, 412

jurisdiction to try restraint of, 413
(2), 416

intimidation, 366, 367

offences relating to, 322 et seq.

trading stamps, 322(d}, 369

TRADE COMBINATION

defined, 410(2)
not a conspiracy, 410(1)

TRADE MARKS

bottles with trade mark, 353
defacing or removing, 353
falsifying, 349(b)

false trade description, 350-354
foreign goods, marks on, 357
forgery of, 349 et seq.

goods, defined, 322

offences relating to, 349 et seq.
—, forfeiture in case of, 35582)
posscssion of dies, etc., for, 352
—, defence in case of, 352(2)
re-conditioned goods bearing, 354
royal warrant, etc., claiming, 356
setzure under search warrant, 429

TRADER

concealing property, 335
falsifying books, 340

—, failure to keep accounts, 345
transfer made to defraud, 335

TRADE UNION

certain strikes illegal, 365

employer refusing to employ member
of, 367(a)

intimidation and violence, 365, 366

intimidation to prevent workmen
from belonging, 367

not unlawful, 409, 410

picketing, 366

refusal to work, 52, 365, 372, 410

refusing to employ members of, 367

trade conspiractes generally, 409-412,
416

watching and besetting, 366

TRADING STAMPS

definition of, 322(d)
issuing, 369

TRANSCRIPT

of evidence, to Court of Appeal,
588(2)

TRANSITIONAL PROVISIONS,

745747

TRANSPORTATION

interfering with means of, 220
obtaining by fraud, 336
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TRAPS evidence to be transcribed, 555
setting or permitting, 219 exclusion of public from, 426, 428

TRAP SHOOTING, 387(1)(E) g;‘;’;faf};fqug’, 368(4), 474D
TREASON

¥ jury, required by Attorney Gen-
assault on the Sovereign, 49

assisting alien enemies to leave Can-
ada, 50(1)(a)

bail, 464

by causing death or bodily harm to
Sovereign, 46(1)(a)

—, communicating information, 49
(el

—, conspiring, 46{1)

—, insurrection, 46(3)

causing death in attempt to commit,
202

compulsion by threats no excuse, 17

corroboration, 47(2)

disability on conviction, 654

indictment for, 492(4), 510(9)

information fer, 48(2)

intention to commit, 48(f)

jurisdiction to try, 413(2)

{evying war, 46(1)(b)

limit of time for prosecution for, 48

misprision of, 50(1)(b)

overt acts, 46, 48(2), 55

punishment for, 47

restraint of Sovereign, 46(1)(a)

right of accused, before arraignment,
512, 513

treasonable offences, 49-52

TREES

setting fire to, 374
—, by negligence, 377

TRESPASSER

at night, 162

defence of movable property against,
38

—, real property against, 40-42

removal of, 41

TRIAL, See also INDICTABLE OF-

FENCE — trial without jury; IN-
DICTMENT, PROCEDURE BY:
SUMMARY CONVICTION
of accessories, etc., 502, 503
where more than one accused, 479
in Alberta, 417, 541, 552
adjournment of, 483, 536(2), 554
—, for view, 559
continuance of, 481, 553, 554, 698
of corporation, 528, 531
court defined, 561(e)
de novo, 727

eral, 480
new, 592, 600
—, on order of Minister of Justice,
3]

in Northwest Territories, 6, 541,
552, 553

of trade conspiracy, 416

venue of, in libel, 421(2)

in Yukon, 6, 541, 552, 5533

TRUSTEE
breach of trust by
—, public oficer, 103, 283
—, trustee, 282, 630(5)
defined, 2041}

UNBORN CHILD
offence of killing, 209
—, justification, 209(2)

UNCHASTITY
burden of proof, 131(3)
previous intercourse with accused
not evidence of, 131(4)

UNGUARDED
holes and excavations, 228

UNIFORMS, MEDALS, ETC.
of unlawful use of, 111, 362

UNITED KINGDOM

no prosecution under statute of, 8

UNORGANIZED TERRITORY
offences in, 422, 423

USED GOODS
for sale, 354

UTTERING
counterfeit money, 395-400
—, when offence complete, 404
definition of, 391(e)
document executed without author-
ity, 317
false certificate, etc., 321
forged documents, 311

VAGRANCY
begging, 164
defined, 164
exception as to aged or infirm per-
son, 164
living by gaming or crime, 164
no visible means of support, 164



1204 MARTIN'S CRIMINAL CODE

VAGRANCY —continued
penalty for, 164
sexual offenders committing, 164(1)

(el

VALUABLE SECURITY
defined, 2(42), 3(3)
extorting by threats, 291
falsifying, 340
forgery of, 305(h), 309

fraudulent concealment, etc., of, 286 ¢

—, transaction in rclation to, 323 ct
seq.

obtaining by {alse pretences, 305

—, fraud, 323

VARIANCE
amending indictment, 510
between count and cvidence, 510
—, information and evidence, etc.,
458
remedial provisions as te, 458
in summary convictions, 704

VEGETABLE PRODUCTS
destroying or damaging by fire, 374
VEHICLE
breaking and entering, 292
offence committed on, 419

VENEREAL DISEASE
advertising, etc., ecure for, 150(1)
(d>
communicating, 239

defined, 239

VENUE
change of, 508, 509
in libcl, 421(2)
statement of, in indictment, 491

VERDICT
on appeal, 592, 593, 727, 740
appeal from, 583, 584
attempt, 567, 568
cures certain defects, 578
on holiday, 561
in case of Infanticide, 569, 570
on issue of insanity, 523-525

jury discharged, if unable to agree,

560

—, retiring to consider, 556

in libel cases, 266(2), 267

motion in arrest of judgment after,
578

not impeached for certain omissions,
579, 580

of concealment of hirth, muorder
charged, 569

-, infanticide, murder charged, 569

—, lesser offence included in offence
charged, 569

--, manslaughter. on trial for mur-
der, 569

- -, manslaughter, 569

special verdict, 267, 523

—, appezal in case of, 592(1){c),(d)

-, record of, 482

substituted on appeal, 592(3)

o Sunday, 561

VESSEL, See also SIIIP
burglary on, 292(4)
endangering persons on, 220
impeding saving of, 379
maooring, to huoys, 380
offence committed on, 419, 420
setting fire to, 374
transportation of animals in, 387(1)

(b), 389, 390
‘wreck’ includes cargo, ctc., 2(43)
VIEW

by jury, 559
VIOLENCE, See ROBBERY
VISA, See PASSPORT

VOLATILE SUBSTANCE
throwing, etc., 79, 163

WAIVER
of jurisdiction by justice, 697
payment of fine not a, 725

WAR

- levving, 46

WARD
procuring defilement of, 155
sexual intercourse with, 145(1)(a)

WARDEN, See PEACE OFFICER

WABRANT, See also SEARCH

WARRANT

arrest with or without, 434-438

backing, 429, 447, 609, 713

bench warrant, 444, 451(g), 507,
610, 707023

of committal,

—, for appeal costs, 731(4)

—, in default of finding sureties, 717

—, execution aof, 636, 679

—, review of, on certiorari, 683, 6388

—, For trial, 460

—, of witness, 611

coroner's warrant, 448

document of title to goods, 2(12)
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endorsement of, 429, 447, 609, 713 '

execution of, 20, 29, 445, 636

—, erroncous, 23(2)

in summary convictions, 604,

606, 700

for armest of person about to ab-
scond, 672

—, prisoner out on bail, 507

—, witness, 603, 606, 608

formalities of, 442, 443

information or complaint for, 440

—, hearing, 440

irregularity in

—, generally, 26-29, 635

-, on preliminary inquiry, 458, 459

—, on suminary conviction, 683, 684,

688, 727(4)

issue of, 440, 442-444

—, discretion of justice as to, 440

—, without jurisdiction, 25, 689

¥

issued and ‘exccuted on Sunday or

holiday, 20

for payment, valuable security in-
cludes, 2042)

production of, in making arrest, 29,
700023}

in swmmary conviction proceedings,
700, 710, 713

royal, 356

when sununons disobeyed, 451(g)

for witness, 603, 609, 610

WATCHING AND BESETTING
when an offence, 52(4), 366

WATER
breach of contract to supply, 365

WEAPON, See OFFENSIVE WEA-
PON

WIIIPPING
as punishment for
attempted rape, 139
burglary, armed, 392(3)
choking, drugging, etc., 218
incest, 142
indecent assault on female, 141
indecent assaule on male, 148
rape, 136
robbery, 289
. sexual intercourse with female
under 14 years, 138
—, strangling, etc., 218
sentence of
—, instrument to be used, 64104)
—, not upon female. 641(6)
—, number of strokes, 641(2)

i

1205

—, stay on appeal, 586
, when and where executed, 641

(32,05

. WHITE SLAVE TRAFFIC, 184

WIFE, See alse MARRIED WOMAN,;
WOMEN
not accessory, 23
tailure to support, 186
no presumption of compulsion, 18
stealing hushand’s property, 275

WILD ANIMALS

cruelty to, 387

when subject to theft, 269(5)
WILFULLY

defined, 371
WILL, See TESTAMENTARY IN-

STRUMENT

WITCH-CRAFT

fraudulently pretending to practise,

308
WITNESS, See also EVIDENCE;
PERJURY

absconding, 609-612
attendance of, 603(2), 610
bail on arrest of, 611
becoming insane, 619
bench warrant for, 610
committal of, 457, 4G1, 611
commission, evidence on, 613-618
—, application of rules of court, 618
compelling attendance of, 446, 602
ct seq.
contemmpt of court, 8, 9, 612
contradictory evidence by, 116
correhoration, .v.
corrupting, 119
in court of appeal, 589, 727
death of, 619
default by, 609-612
delined, 99
deposit for appearance of, 461
in disorderly house case, 174
duty of, 605(2)
evidence of
—. before grand jury, 504-506
-, on preliminary inquiry, 453, 454
-, on summary conviction, 708, 709
—, on trial, 484, 555
—, of witness who is ill, 613, 615-
619
-, who is out of Canada, 613 et
et
fees of, on summary conviction, 744
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WITNESS—continued false pretence by, 303

giving false evidence, 112, 116

hearing, before issue of process, 440

out of jurisdictien but in Canada,
604

previous evidence of, 619
prisaner as, 446, 602
recognizance by, 461, 611
refusing to be bound, 461(4)

—, sworn, etc., 457

subpoena, contents of, 605

—, effect of, 607

—, issue of, by court of record, 604
——, by justice, 604

——, by magistrate, 604

—, service of, 606, 607

warrant

—, for absconding witness, 609
—, effect of, 608, 610(3)

—, endorsement of, 609(2)

—, execution of, 20, 608, 609
—, before or after subpoena, 603
—, for witness in default, 610
—-, committal of, 611

WOMEN, See also CHILD; GIRL;

HUSBAND AND WIFE
abandoning child under ten, 189
abduction of, 234, 235
bawdy-house, q.v.
bigamy, 240
concealment of birth, 214, 215, 569
conspiracy te defle, 408(1)(c)
exermpt from whipping, 641(4)
gross indecency, 149
indecent assauﬂ on, 141
infanticide, 204, 208, 451(c), 519,
569, 570 '

incest, 142

neglecting duty to provide necessar-
ies, 186

passenger on ship, seduction of, 146

polygamy, 243

procuring abortion, 237, 238

procuring, 184

rape, 135

sentenced to death while pregnant,
577

unlawfully defiling, 155, 156, 184

vagrancy offences, 164

warrant to search bawdy house for
woman concealed, 172

white slave traffic, 184

WORDS

blasphemous, 246, 494

insulting, 160(a)

obscene, 160

provocation by, 36, 303

seditious, 60-62, 494

used in other Acts, meaning, 3¢5)

WORKMEN
intimidating, 366, 367
stoppage of work by, 52, 365, 372,
410

WORSHIP
public, disturbing, 161

WOUNDING, See alse BODILY
HARM; ROBBERY
animals, 385, 386
with intent, 216

WRECK
boarding, without authority, 358
defined, 2(43) _
interfering with signals, 380
keeping, 358(d)
preventing the saving of, 379
selling without title, 358
secreting, 358(a)
receiving, 358(h)

WRIT, See also PREROGATIVE
WRIT
assault on person executing, 232
fieri facias, 677
misconduct in execution of, 109

WRITING
defined, 2(44)
false statement in, 304C1D(e)
threats in, 316

YOUNG PERSONS
proof of age, 565

YUKON
application of Code, to, 6
Attorney General of, 2(2)
court of appeal in, 2(9)
-=, from summary conviction, 719,
721
forfeiture of recognizance in, 668
and Schedule
indictment in, 489
judge under Part XVI in. 466(a)
maﬁlis)trate under Part XVI in, 466
(
jury in, 541, 552, 553
sentence of death in, 643(3)
superior court in, 2{38)



