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OLD CODE:
575G. (2} & (3) For wording of these subsections see p. 1001,
10544 (6) For wording of this subsection see p.997.

575H. The Minister of Justice shall, once at least in every three years during
which a person is detained in custody under a sentence of preventive detention,
review the condition, history and circumstances of that person with a view to
determining whether he should be placed out on licence, and if so, on what
conditions.

1054a.(7) For wording of this subsection see p.997.

575e. A person convicted and sentenced to preventive detention, may appeal
against his conviction and sentence, and the provisions of this Act relating to
an appeal from a conviction for an indictable affence shall be applicable thereto.

PART XXIL

EFFECT AND ENFORCEMENT OF
RECOGNIZANCES.

APPLICATIONS FOR FORFEITURE OF RECOGNIZANCES.—*“Clerk of the
Court.”’——*Schedule.”

668. (1) Applications for the forfeiture of recognizances shall
be made to the courts, designated in Column 11 of the Schedule, of
the respective provinces designated in Column I of the Schedule.

(2) In this Part, :

(a) “clerk of the court” means the officer designated in
Column IiI of the Schedule in respect of the court designated
in Column IY of the Sehedule, and

(b) “Schedule’’ means the schedule to this Part.

This Part replaces the former Part XXI, which was Part LIX (s5.910
et seq.) in the Code of 1892, and came largely from R.S.C. 1886, ¢.179.
It was pointed out in R. v. WAH LUNG, [1928]5 W.W.R.232, that the
provisions of the Criminal Code relating to bail were patterned after
the statute 3 and 4 Wm. IV, ¢.99, and subsequent legislation in England,
and that the procedure is further indicated by the Crown Office Rules.
In the particular case, however, it was held that it had to be decided
upon the provisions of the Code in circumstances to which the local
Crown Practice Rules did not refer.

In this Part a2 complete new procedure jis provided, more nearly
uniform than was formerly the case, and, so far as it replaces the former
sections especially relating to Quebec, not differing materially from an
Act of that province R.5.Q}. 1941, ¢.26.

The schedule {p.1135) was prepared zlter consultation with the prov-
inces. The Part is drawn upon the basis that the proceedings on forfeiture
are intended to collect a debt due to the Crown and are by nature civil
rather than criminal. Where there is no express provision in the Code,
the action is governed by provincial laws: Re TALBOT'S BAIL{1892),
23 O.R.65.
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RECOGNIZANCE BINDING.

669. Where a person is bound by recognizance to appear before
a court, justice or muagistrate for any purpose and the session or
sittings of that court or the proceedings are adjourned or an order
is made changing the place of trial, that person and his sureties
continue to be bound by the recognizance in like manner as if it had
been entered into with relation to the resumed proceedings or the
trial at the time and place at which the proceedings are ordered to be
resumed or the trial is ordered to be held.

This is derived from the former 5.698(3) which was enacted by 1938,
c44, 5.537; and 5.886(2), which came [rom 5.651{4) in the Code of 1892,
and R.S.C. 1886, c.174, 5.102.

See also 5.418 gnie and notes thereto.

RESPONSIBILITY OF SURETIES.—Committal or new sureties.—Effect of
commitial.—Endorsement on recognizance.

670.. (1) Where an accused is bound by recognizance to appear
for trial, his arraignment or conviction does not discharge the re-
cognizance, but it continues to bind him and his sureties, if any, for
his appearance until he is discharged or sentenced, as the case may

(2) Notwithstanding subsection (1), the court, justice or magis-
trate may commit an accused to prison or may require him 1o fur-
nish new or additional sureties for his appearance until he is dis-
charged or sentenced, as the case may be.

(3) The sureties of an accused who is bound by recognizance lo
appear for trial are discharged if he is committed 1o prison pursuant
to subsection (2).

(4) The provisions of section 669 and subsections (1), (2) and
(3) of this section shall be endorsed on any recognizance entered
into pursuant to this Acl.

Subsecs.(1), (2} and (3) are the former 51092, which was s.914 in the
Code of 1892. It came {from R.S.C. 1886, c.179, 5.6, and 1 RS.N.B., c.157,
5.6.

Subsec.(4) was added by the Scnate Committee, the purpose being to
give the sureties notice of their responsibilitics: Proceedings, Dec. 15-16,
1952, p.98. See Form 28.

In B. v. CONNOILY(1923), 61 Que. 8.C.513, it was held that a surety
was entitled to be discharged on civil process when the appeal of the
accused was dismissed in default of appearance at an adjourned sitting
of which neither accused nor surety had notice. Accused had appeared
at the sitling at which the recognizance required appearance.

EFFECT OF SUBSEQUENT ARREST,

671. Where an accused is hound by recognizance to appear for
trial, his arrest upon another churge dues not vacate the recog-
nizance, but it continues to bind him and his sureties, if any, for his
appearance until he is discharged or sentenced, as the case may he,
in respect of the offence 1o which the recognizance relates.
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698. (3) The recognizance entered into by the accused shall, notwithstanding
any election made under Part XVIII, continue to bind the accused and his
sureties for his appearance at the appropriate court for his trial and for his
then surrendering and taking his trial and not departing the court withour
leave, in like manner as if the recognizance had been originally entered into
with respect to such appearance, and it shall not be necessary unless otherwise
ordered by the judge under the said Part, for the accused or his sureties to
enter info a new recoghizance upon such an election: Provided that at the time
of entering into the recognizance the justices specifically advise the sureties
that they will continue to be bound under the recognizance notwithstanding
such an election in like manner as if same had been entered into with reference
to such appearance and that they will not be entitled to receive from the Crown
further notice of such an election or trial.

1082. The arraignment or conviction of any person charged and bound as
aforesaid, shall not discharge the recognizance, but the same shall be effectual
for his appearance for trial or sentence, as the case may be.

(2) The court may nevertheless commit such person to gaol upon his arraign-
ment or trial, or may require new or additional sureties for his appearance for
trial or sentence, as the case may be, notwithstanding such recognizance,

(3) Such commitment shall be a discharge of the sureties.

This is new and specifically overrides the decisions in R. 1. GETLIN
{1930), 54 C.C.C.225, and R. v. McTA VISH(1926), 47 C.C.C.251. In
R. v. GETLIN, accused under bail had absconded and the immigration
authorities refused to re-admit them when they had been found and
re-arrested in the United States at the instance of the surety. Denton,
Co.C.].:

"'I'l{e act of the Dominion of Canada in refusing to allow the accused

persons to re-enter Canada is, I think, an act of the state which makes

it impossible for the surety to carry out the terms of his recognizance,
and [ therefore discharge the whole of the forfeited recognizance.”

In R. 0. McTAVISH(1926), at p.254, per Mathers, C.].K.B. (Man.):
“When McTavish was admitied to bail on July 2, he was placed in
the custody of his sureties. The reason is that they may control his
movements and produce him when required in discharge of their
obligation. Any interference by the Crown with that custody discharges
the sureties from their obligation under the recognizance. When, there-
fore, the Crown procured the arrest of McTavish it took him out of
the custody of his sureties and thereby rendered it impossible for them
to fulfil their obligation to produce him if called upon to do so.
That such is the effect of subsequently arresting the cognizor upon the
same charge upon which he was bailed is {aid down in 6 Corp. Jur.
1027, 5282, and alse in R. w. EDWARDS(1914), 19 D.L.R.207, 23
C.C.C.296."

In HM. POSTMASTER-GENERAL v, WHITEHOUSE(1951), 35
Cr.App.R.8, the following appears at p.11:

“As we have pointed out in cases in the Court of Criminal Appeal,
bail ought to be sparingly granted where prisoners have long records
of convictions, since it very often results, when such a person obtaing

LE]
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Section 671—continued

- bail, he commits offences while on bail, sometimes telling the Court
. afterwards that he did it so as to get money to enable him to be
. ‘represented at Quarter Sessions, in other cases saying that he had to
- make some provision for his wife and children while he was in prison.”
" It was anomalous that the sureties should be relieved through the
wrongdoing of ‘the person who was in their custody.

RENDER: OF ACCUSED BY SURETIES.—Arvest.—Certifieate and eniry of
render,.—Discharge of sureties.

. 672. (1) A surety for a person who is bound by recognizance
to appear may, by an application in writing to a court, justice or
magistrate apply to be relieved of his obligation under the recog-
nizance, and the court, justice or magisirate shall thereupon issue
an order in writing for committal of that person 1o the prison
nearest to the place where he was, under the recognizance, bound
to appear. .

2) An order under subsection (1) shall be given to the surety
and upon receipt thereof he or any peace officer may arrest the
person named in the order and deliver him with the order to the
keeper of the prison named therein, and the keeper shall receive
and imprison him until he is discharged according to law.

(3) Where a judge, justice or magistrate who issues an order
under subsection (1) receives from the sheriff a certificate that the
person named in the order has been committed to prison pursuant
to subsection (2), he shall order an eniry of the committal to be
endorsed on the recognizance.

'(4) An endorsement under subsection (3) vacates the recog-
nizance and discharges the sureties.

Subsecs.(]} % (2) come from the former s.1088, which was 5.910 in the
Code of 1892, and came from R.S.C. 1886, c.179, 55.1 and 2, and 1
RS.N.B. .157, ss.1 and 2. Subsecs.(3) & (4) come from the former 5.1090,
which was 5.912 in the Code of 1842, and came from R.5.C. 1886, c.179,
5.4, and 1 RS.N.B,, c.157, s.4. Under the former ss.703 and 704 too, the
surety could obtain a warrant where accused was about to abscond.

This affords an alternative to the common law right of the surety to
render the principal, and makes possible the issue of process if he fears
that he will be unable to do so. See 5.674; as to the offence of skig ing
bail, s.125{c) ante; and as to the offence of indemnifying bail, s.119(d) &
(e)-

The accused, if committed, will be sent to the gaol nearest the place
where his offence is to be tried.

RENDER OF ACCUSED IN COURT BY SURETIES.

673. A surety for a person who is bound by recognizance to ap-
pear may bring that person inte the court at which he is required
to appear at any time during the sittings thereof and before his trial
and the surety may discharge his obligation under the recognizance
by giving that person into the custedy of the court, and the court
shall thereupon commit that person to prison until he is discharged
according to law.
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1088. Any surety for any person charged with any indictable offence may, upon
affidavit showing the grounds therefor, with a certified copy of the recognizance,
obtain from a judge of a superior court .or from a judge of a county court
having criminal jurisdiction, or in the province of Quebec from a district
magistrate, an order in writing under his hand, to render such persont (o the
common gaol of the county where the offence is to be tried,

(2} The sureties, under such order, may arrest such person and deliver him, with
the order, to the gaoler named therein, who shall receive and imprison him in
the said gaol, and shall be charged with the keeping of such person until he is
discharged by due course of law.

1091. The sureties may bring the person charged as aforesqid into the court at
which he is bound to appear, during the sitting thereof, and then, by leave of
the court, render him in discharge of such recognizance at any time before trial,
and such person shall be committed to gaol, there to remain until discharged
by due course of law; but such court may admit such person to bail for his
appearance at any time it deems meet.

1093, Nothing in the foregoing provisions shall imit or restrict any right which
a surety has of taking and rendering to custody any person charged with any
such offence, and for whom he is such surety.

1089. The person rendered may apply to a judge of a superior court, or in
cases in which a judge of a county court may admit to bail, fo a judge of a
county court, to be again admitted to bail, who may on examination allow or
refuse the same, and make such order as to the number of the sureties and the
amount of recognizance as he deems meet.

This comes from the former s.1091, which was 5.913% in the Code of
1892, and came from R.5.C. 1886, c.179, 8.5, and R.S.N.B., c.157, s.5.

5.675 provides for a further application for bail,

At common law the sureties took personal custody of the accused and
were responsible for his appearance in court. Under this section they
have power to render him there. It must be remembered, of course, that
sometimes, as in 55.637 and 638, the sureties assume an obligation beyond
that of ensuring the appearance of the accused.

RIGHTS OF SURETY PRESERVED.

674. Nothing in this Part limits or restricts any right that a surety
has of taking and giving into custody any person for whom, under
a recognizance, he is a surety,

This is the former 5.1093, which was 5.915 in the Code of 1892, and
came from R.S.C. 1886, c.179, s.7. It preserves a common law right
inherent in the transaction between the surety and his principal. See
notes to $5.672 and 673, and see further an annotation by Eric Armour
K.C., afterwards Mr. Justice Armour, in 47 C.C.C. at P8

APPLICATION FOR BAIL AFTER RENDER.

675. Where a surety for a person has rendered him into custody
and that person has been committed to prison, he may apply to the
court, justice or magistrate before whom he was required to appear
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Section 675—continued

10 be admitted again to bail, and the court, justice or magisirate may
{a) refuse the application, or

(b) allow the application and make any order with respect to the

mumber of sureties and the amount of the bail that is considered
proper in the circumstances.

This comes from the former s.1089 which was 5.911 in the Code of
1892, and came from R.S.C. 1886, c.179, 5.3, and R.S.N.B., ¢.157, s.5.

The former scction did not refer to a justice or magistrate. In that
connection, this section should be read with the provisions for review
contained in 5.463(1} (b) and 5.465, ante.

DEFAULT TO BE ENDORSED.—Transmission to clerk of court.—Prima facie

evidence.—Transmission of deposit.

676. (1) Where, in proceedings to which this Aet applies, a
person who is bound by recognizance does not comply with a con-
dition of the recognizance, a court, justice or magistrate having
knowledge of the facts shall endorse or cause to be endorsed on the
back of the recognizance a certificate in Form 29 setting out

(a) the nature of the default, :

(b) the reason for the default, if it is known,

(c) whether the ends of justice have been defeated or delayed
by reason of the default, and

(d) the names and addresses of the principal and sureties.

(2) A recognizance that has been endorsed pursuant to sub-
section (1) shall be gent to the clerk of the court and shall be kept
by him with the records of the court.

(3) A certificate that has been endorsed on a recognizance pur-
suant to subsection (1) is prima facie evidence of the default 10
which it relates.

(4) Where, in proceedings to which this section applies, the prin-
cipal or surety has deposited money as security for the performance
of a condition of a recognizance, that money shall be sent to the
clerk of the court with the defaulted recognizance, to be dealt with
in accordance with this Part.

Subsec.(1) comes from the former s.1094, which was 5917 in the Code
of 1892, and came from R.S.C. 1886, ¢.179, s5.8, 9 & 15. Earlier relevant
legislation was contained in C.8.U.C., ¢.117, s5.1-5 and 5.10, and in 49
Viet., €.25, s.14, and in England in 3 Geo.V, ¢46, 8.5 and the Criminal
Law Act, 1826, 7 Geo.JV, c.64, s.3.

Subsecs.(2), (8) and (4) replace the former ss.1098 and 1099, and are
redrawn to fit in with the general scheme of the Part, viz., that the appli-
cation for forleiture is to be made to the court specified in the schedule
rather than upon a roll presented to a later sitting of the assizc court.
Subsec.(4) became necessary because, under this Code, cash bail may be
taken.

It will be observed that this Code does not use the word “estreat”.

This had come by loose usage to mean forfeiture. It meant, however,
the “extracting” or withdrawing of the recognizance from the record in
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(2} Such order shall be dealt with in the same manner as the first order for bail,
and so on as often as the case requires.

1094. If any person bound by recognizance for his appearance to prosecute or
give evidence on the trial of any indictable offence, or to answer for any com-
mon assault, or to articles of the peace, or for whose appearance any other
person has become so bound, makes default, the officer of the court by whom
estreats are made out, shall prepare a list in writing, specifying the name of
every person so making default, and the nuture of the offence in respect of
which such person, or his surety, was so bound, together with the residence,
trade, profession or calling of every such person and surety.

(2} Such officer shall, in such list, distinguish the principals from the sureties,
and shall state the cause, if known, why each such person did not appear, and
whether, by reason of the non-appearance of such person, the ends of justice
have been defeated or delayed.

1098. The proper officer to whom the recognizance and certificate of default
are to be tranimitted in the province of Ontario, shall be the clerk of the peace
of the county for which such justice is acting.

(2) The court of general sessions of the peace for such county shall, at its then
next sitting, order all such recognizances to be forfeited and estreated, and the
same shall be enforced and collected in the same manner and subject to the
same conditions as any fines, forfeitures or amercements imposed by or for-
feited before such court.

1099, In the province of British Columbia, such proper officer shall be the
clerk of the county court having jurisdiction at the place where such recogniz-
ance is taken, and such recognizance shall be enforced and collected in the
same manner and subject to the same conditions as any fines, forfeitures or
amercements imposed by or forfeited before such county court,

(2) In the other provinces of Canada such proper officer shall be the officer to
whom like recognizances have been herelofore accustomed to be transmitted
under the law heretofore in force: and such recognizances shall ke enforced
and collected in the same manner as like recognizances have heretefore been
enforced and collected.

case of default. The order for forleiture was another step.
See also 5.685(2) post.

PROCEEDINGS IN CASE OF DEFAULT.-—Judge to fix time for hearing.—
Notice of hearing,—Order of judge.—Fieri facias to issue.—Transfer of deposit.

677. (1) Where a recognizance has been endorsed with a certif-
icate pursuant io section 676 and has been received by the clerk
of the court pursuant to that section,

(a) a judge of the court shall, upon the request of the clerk
of the court or the Attorney General or eounsel acting on his
behalf, fix a time and place for the hearing of an application
for the forfeiture of the recognizance, and

(b) the clerk of the court shall, not less than ten days before
the time fixed under paragraph (a) for the hearing, send by
regisiered mail to each principal and surety named in the
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recognizance, directed to him at the address set out in the
certificate, a notice requiring him to appear at the time and
place fixed by the judge to show cause why the recognizance
should not be forfeited.

(2) Where subsection (1) has been complied with, the judge
may, after giving the parties an opportunity to be heard, in his dis-
cretion grant or refuse the application and make any order with
respect 1o the forfeiture of the recognizance that he considers proper.

{3) Where, pursuant to subsection (2), the judge orders for-
feiture of the recognizance, the principal and his sureties become
judgment debtors of the Crown, each in the amount that he has
pledged himeself to pay, and the clerk of the court or, in the provinee
of Quebec, the prothonotary, shall issue a writ of fieri facias in Form
30 and deliver it to the sheriff of the territorial ¢ivision in which the
order was made.

(4) Where a deposit has been made by a person agains: whom
an order for forfeiture of a recognizance has heen made, no writ of
fieri facins shall issue, but the amount of the deposit shall be teans-
ferred by the person who has custody of it to the person who is en-
titled by law to receive it.

This section, by provision for an application by appointment, pro-
vides a more expeditious procedure and gives the sureties as well a right
to notice and to be heard upon the application. Support for such pro-
cedure is to be found in R. v. McTAVISH, noted ante, s.671.

There has been a difference of opinion as to whether notice to the
sureties was necessary. See, e.g., R. v. CREELMAN(1898), 25 N.S.R.404,
holding that it was, and . v. ZARKAS(1918), 29 C.C.C.183, holding that
it was not, this after review of the previous authorities including R. v.
CREELMAN, but with particular reference to Crown Practice Rules in
{force in the province,

LEVY UNDER WRIT.—Costs.

678. (1) Where a writ of fieri foecies is issued pursuant to sec-
tion 677, the sheriff 10 whom it is delivered shall execnte the writ
and deal with the proceeds thereof in the same manner in which
he iz authorized to execute and deal with the proceeds of writs of
fieri jacias issued out of superior courts in the provinee in eivil
proceedings.

(2) Where this section applies the Crown is entitled to the costs
of execution and of proceedings incidental thereto that are fixed, in
the province of Quebec, by any tariff applicable in the Superior
Court in civil proceedings, and in any other province, by any tariff
applicable in the superior court of the provinee in civil proceedings,
as the judge may direct.

Subsec(l).is an adaptation of the former s.1107, which was 5.920 in
the Code of 1892, and came from R.5.C. 1886, ¢.179, 5.14, and C.S.U.C,,
c.117, s.8. Subsec.{2) is an adaptation of the former s.1116, which was
5.926(2)(c) in the Code of 1892, and came from R.S5.C. 1886, c.179, 5.22
(4), and C.S.L.C., ¢.106, 5.2.
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1107. If upon any writ issued under section eleven hundred and five, the
sheriff takes lands or tenements in execution, he shall advertise the same in like
manner as he is required to do before the sale of lands in execution in other
cases; and no sale shall take place in less than twelve months from the time
the writ comes to the hands of the sherif].

1116. Such execution shall issue upon fiat or praecipe of the Attorney General
or of any person thereunto authorized in writing by him; and the Crown shall
be entitled to the costs of execution and io costs on all proceedings in the case
subsequent to execution, and to such costs, in the discretion of the court, for
the entry of the judgment, as are fixed by any tariff.

(2) The cognizor shall be liable to coercive imprisonment for the payment of
the judgment and costs.

1105, The other of such rolls aforesaid shall, as soon as the same is prepared,
be sent by the clerk of the court making the same, or in case of his death or
absence, by such judge as aforesaid, with a writ of fieri facias and capias, ac-
cording to Form 74, to the sheriff of the county in which such court was holden,

1115, The date of the receipt of such recognizance or minute and certificate by
the prothonotary of the said court shail be endorsed thereon by him, and he
shall enter judgment in favour of the Crown against the cognizor for the penal
sum mentioned in such recognizance, and execution mday issue therefor after
the same delay as in other cases, which shall be reckoned from the time the
fudgment is entered by the prothonotary of the said court, ’

The provision for levy by execution is not new: see the former s.1105,
which was 5.916(4) in the Code of 1892, and came from R.5.C. 1886,
¢.179, 5.9, and CS.U.C, c.117, 5.2, also 3 Geo.lV, c.46, 5.2 (Imp.). As 1o
Quebec, see the former ss.1115 et seq. S.1115 was 5.926(2)(b} in the Code
of 1892, It came from R.S.C. 1886, ¢.179, 5.22(3), and C.S.L.C,, c.106, s.2.

This section separates the writ of capias, i.e., for the attachment of
the person, from the writ of fieri facias for the levying of the amount
(Form 30). See next section as to committal where the amount is not
realized.

COMMITTAL WHEN WRIT NOT SATISFIED.—Notice.—Hearing.—Warrant
of committal,—*“Attorney General,”

679. (1) Where a writ of fieri facias has been issned under this
Part and it appears from a certificate in a return made by the sheriff
that sufficient goods and chaiiels, lands and tenements cannet be
found to eatisf{y the writ, or that the proceeds of the execution of the
writ are not sufficient to satisfy it, a judge of the court may, upon the
application of the Attorney General or counsel acting on his behalf,
fix a time and place for the sureties to show canse why a warrant of
committal should not be issued in respeect of them,

(2) Seven clear days’ notice of the time and place fixed for the
hearing pursuant to subsection (1) shall be given to the sureties.

(3) The judge shall, at the hearing referred to in subsection (1),
inguire inte the circumstances of the case and may in his diseretion

(a) order the discharge of the amount for which the surety
is liable, or
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(b) make any order with respect to the surety and to his im-
prisonment that he considers proper in the circumstances and
issue a warrant of committal in Form 24.

(4) A warrant of committal issued pursuant to this section au-
thorizes the sheriff to take into custody the person in respeet of
whom the warrant was issued and to confine him in a prison in the
territorial division in which the writ was issued or in the prison
nearest to the court, until satisfaction is made or until the period of
impriconment fixed by the judge has expired.

(3) In this seetion and in section 677, “Attorney General” means,
where subsection (2) of section 626 applies, the Attorney General
of Canada.

This is an adaptation of the former 5.1106 and, as to Quebec, of s.1117.
8.1106 was part of 5.916(4) in the Code of 1892, and came from R.S.C.
1886, <179, s9 pt; CS.U.C, 117, and $ GeolV, c46, s2 (Imp.).
S.1117 was based upon $.926 in the Code of 1892, which came from 57
&% 58 Vict,, c.57, 5.1,

This section was redrafted in the Senate (Committee proceedings,
Dec. 15-16, 1952, pp.78 and 98), to provide that where the amount can-
not be realized by execution, an application for committal shall be by
appointment, with notice to the surety to give him an opportunity to be
heard. Form 24 post was amended to provide for committal for a definite
period.

The mention of the Minister of Finance in the former ss.1101 and
1112 has been eliminated. It is the Attorney General who carries on the
proceedings for forfeiture.

See also s.626 ante, as to disposition of the proceeds of a forfeited
recognizance where there is no special provision, and s.627 as to the
recovery of forfeitures by civil action at the suit of the Crown.

The Schedule to this Part appears at page 1135.

PART XXIII.
EXTRAORDINARY REMEDIES.

APPLICATION OF PART.
680. This Part applies to proceedings in criminal matters by way
of certiorari, habeas corpus, mandamus and prohibition.

This is new. Although by 5.424 anie, the superior courts are given the
power to make rules governing the practice in these matters, it is pointed
out there that this power does not include the right to make substantive
law. This Part deals further with the procedure relative thereto, but it is
still necessary to go to the English law to find out when these remedies
are available.

The writs of mandamus and prohibition are the converse of each
other. The former issues out of the superior court to compel an inferjor
court to act in a matter within its jurisdiction when it has declined
jurisdiction, although, of course, not to tell it what to do: R. v. BISHOP
OF LITCHFIELIX1734), 7 Mod.217. The writ of prohibition issues to
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1106. Such writ shall be authority to the sheriff for proceeding to the immediate
Ievying and recovering of such fines, issues, amercements and forfeited recog-
nizances, on the goods and chattels, lands and tenements of the several persons
named therein, or for taking into custody the bodies of such persons respec-
tively, in case sufficient goods and chattels, lands or tenements cannat be found,
whereof the sums requirved can be made.

(2) Every person so taken shall be lodged in the common gaol of the county,
until satisfaction is made, or until the court into which such writ is returnable,
upon cause shown by the party, as hereinafter mentioned, makes an order in
the case and until such order has been fully complied with.

1117. When sufficient goods and chattels, lands or tenements cannot be found
to satisfy the judgment against a cognizor and the same is certified in the return
to the writ of execution or appears by the report of distribution, a warrant of
comimitment addressed to the sheriff of the district may issue upon the fiat or
praecipe of the Attorney General, or of any person thereunto authorized in
writing by him, and such warrant shall be authority tfo the sheriff to take into
custody the body of the cognizer so in default and to lodge him in the common
gaol of the district until satisfaction is made, or uniil the court which issued
such warrant, upon cause shown as hereinafter mentioned, makes an order in
the case and such order has been fully complied with.

(2) Suck warrant shall be returned by the sheriff on the day on which it is
made returnable and the sheriff shall state in his return what has been done in
execution thereof.

{3} On petition of the cognizor, of which notice shall be given to the clerk of
the Crown of the district, the court may inquire into the circumstances of the
case and may in ity discretion order the discharge of the amount for which he
is liable or make such order with respect thereto and to his imprisonment as
may appear just, and such order shall be carried out by the sheriff.

.restrain an inferior court from acting where it has no jurisdiction, or
.where there is bias or interest.

In R. v. CAMBORNE JUSTICGES; ex parte PEARCE, [1954] 2 All
E.R.850 at p.855 it was held that:

“to disqualify a person from acting in a judicial or quasi-judicial

capacity on the ground of interest (other than pecuniary or proprie-

tary) in the subject-matter of the proceedings, a real likelihood of

bias must be shown", and further that “a real likelihood of bias must

be made to appear, not only from the materials in [act ascertained by

the party complaining, but also from such further [acts as he might

readily have ascertained and casily verified in the course of his

mqu1r1es."

As to habeas rarpus and certiorari, see notes 10 s5.681 and 682. Sce
tlso notes to 5.424.

DPETENTION OF PRISONER ON INQUIRY AS TO LEGALITY OF IMPRISON-
MENT.

68]. Where a person, being in custody by reason that he is
tharged with or has been couvicted of an indictable offence, has
nstituted proceedings to which this Part applies, before a judge or

)



1014 MARTIN’S CRIMINAL CODE

Section 681-—continued

court having jurisdiction, to have the legality of his imprisonment
determined, the judge or court may, without determining the ques-
tion, make an order for the further detention of that person and
direct the judge, justice or magistrate under whose warrant he is
in custody, or any other judge, justice or magistrate to take any pro-
ceedings, hear such evidence or do any other thing that, in the
opinion of the judge or court, will best further the ends of justice.

This comes from the former 5.1120 which appeared as 5.752 in the
Code of 1892 with no source indicated. It was not in the Criminal Code
Bill of 1891, but was in the Bill of 1892 with amendments proposed by
the joint committee of the Senate and House of Commons, at the begin-
ning of Par¢ LXIV. Taschereau’s edition remarked that it seemed out of
place there,

In Mansard 1892, Vol. 11, col.4448, it appears that the section was
intended to provide that a court in cases of extradition, might take
such evidence as might appear best to further the ends of justice. Mr.
Mulock said it was the result of the case of one Garbett, who was
charged with an indictable offence committed in Texas. The Judge held
that 2ll he had to do was to be satisfied that there was a prima facie
case, and he made the order “although there were a number of people
in court who were ready to prove that the prisoner was in the town of
Wingham at the time when he was said to have committed the offence
in Texas.” However, it is hardly necessary to add that the application of
the section has not been confined to extradition cases, although it has
been applied in such cases: Ex p. O’DELI and GRIFFEN(1953), 105
C.C.C.256.

In that case it was said at p.260 that it does not follow from provi-
sions of the Extradition Act relating to the conduct of the hearing that
“the technicalities of our criminal procedure have been introduced into
the proceedings to be conducted before the tribunal designated by 5.9
of the Extradition Act,” and Re COLLINS (No.3)(1905), 10 C.C.C.80
at p.83 was quoted that “the technicalities of the criminal practice
should mot be allowed to encumber or smother the administration of
the procedure prescribed by these modern statutes for the purpose of
carrying out the obligations we have assumed under a vastly salutary
international arrangement.”

In the general statutory revision of 1906, Part XXII of the repealed
Code was set up and this section included in it.

The new section resolves a conflict by reason of the insertion of
the words “or has been convicted”. The words “charged with an indict-
able offence” in the former section had given rise to a difference of
judicial opinion, “it being held on the one hand that it applied only
to cases where accused is being held pending an indictment, and on the
other, that it includes cases where accused is in custody after a summary
conviction.” R. v. GEE DEW(1924), 42 C.C.C.210.

R. v. MORRIS(1910), 16 C.C.C.1(N.8.5.C.}, says simply that s.1120
is confined to indictable offences. R. v. JOHNSON(1912), 20 C.C.C.8
(Man.K.B.): “It has been the constant practice of this Court to deal
with such matters as this one {(summary conviction under the vagrancy
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1120. Whenever any person in custody charged with an indictable offence has
taken proceedings before a judge or criminal court having jurisdiction in the
premises by way of certiorari, habeas corpus or otherwise, to have the legality
of his imprisonment inquired into, such judge or court may, with or without
determining the question, make an order for the further detention of the person
accused, and direct the judge or justice, under whose warrant he is in custody,
or any other judge or justice, to take any proceedings, hear such evidence, or
do such further act as in the opinion of the court or judge may best further the
ends of justice.

sec.) on application for habeas corpus.” This was done apparently by
analogy with the original jurisdiction of the Court of King’s Bench in
England to enquire into summary convictions.

In R. v. FREJD(1910), 18 C.C.C.110, it was said by Meredith, JA:
“But the inapplicability of sec.1120 is not conclusive of the case ... ..
It is, in no sense, the purpose of any writ of habeas corpus to thwart
the due administration of Justice, and so, in many cases, even under
the common law, one who is unduly restrained of his liberty, in one
respect, and entitled to his discharge from such detention, may
nevertheless be further detained, and dealt with, so that justice may
be done regarding him.”

In R. v. HEUREUX(1932), 59 C.C.C.69, where earlier anthorities
are reviewed, it was said that:

"“The appellant’s contention rests mainly on the use in the section of
the words ‘charged’ and ‘accused’ instead of ‘convicted’, and it does
not seem to be satisfactorily answered by saying that one who is con-
victed is or has been also charged and accused. This Part XXII of the
Code taken as a whole, seems to show an intention to make a meat
distribution of the matter of habeas corpus and certiorari by provid-
ing on the other hand, in 5.1121 and the following (as they expressly
do) for cases where there has been a conviction, and, on the other
hand, in said 5.1120 for cases where a conviction has not yet been
reached. No particular significance can, however, attach one way or
the other to the words ‘certiorari, habeas corpus or otherwise’, for cer-
tiorari, as habeas corpus, may go in cases where there has been as well
as where there has not been a conviction.”

In R. v. TELLIER(1946), 85 C.C.C.401, it was held that although
5.1120 did not apply to a conviction made by a summary conviction
court, the court had inherent power to control its proceedings quite apart
from 5.1120, and might, on an application for habeas corpus, order the de-
tention of the prisoner where the conviction was valid.

In R. v. MISHKO(1945), 85 C.C.C.410, where on a preliminary
hearing the magistrate committed accused for trial after refusing to
hear witnesses for the defence, it was held that the magistrate should
have heard the witnesses, and an order for detention was made under
$.1120 for the purpose of preliminary inquiry.

The usual method of questioning the legality of confinement is by
application for writ of habeas corpus ad subjiciendum, sometimes with
certiorari in aid where the court wishes to have before it not only the
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warrant of committal but also the conviction on which it is based. As a
general matter it is relevant to quote Ex p. CORKE, [1954}2 All E.R.440,
where the applicant, serving a sentence imposed by 2 magistrate under
the Vagrancy Act, applied for a writ of habeas corpus on an affidavit
alleging that he was convicted wrongly or on perjured evidence:
“It is as well that persons serving sentences passed on them by a com-
petent court of summary jurisdiction should understand that habeas
corpus is not a means of appeal. If they complain that they are
wrongly convicted, they should appeal to quarter sessions . ... .. before
a writ can issue or leave can be given to apply for a writ, an affidavit
must be before the court showing some ground on which the court
can say that the applicant is unlawfully detained. In this case it is
perfectly clear chat, unless the conviction was set aside by a court of
appeal (and the time for appeal has long gone by), he is lawfully in
custody, serving a lawful sentence.”

The writ of habeas corpus is of great antiquity and was in use before
Magna Charta. Bacon’s Abridgment describes six forms of it. Although
it may be observed that the writ of habeas corpus ad testificandum to
bring up a witness who is detained in prison, is covered by s.446, ante,
it is to the writ ad subjiciendum, described by Blackstone as “"The great
and efficacious writ in all manner of illegal confinement”, that the crimi-
nal law commonly refers, and it is to i that the statute 31 Carll, c.2
{1679, The Habeas Corpus Act, refers. The preamble sets out certain
abuses which had grown up and adds “for the prevention whereof, and
the more speedy relief of all persons imprisoned for any such criminal
or supposed criminal matter”. The substance of the statute is stated
{Blackstone, Bk. 3, p.136) in part as follows:

“The Statute itself enacts,

I. That on complaint and request in writing by or on behalf of any
person commitied and charged with any crime (unless committed for
treason or felony expressed in the warrant; or as accessory, or on sus-
picion of being accessory, before the fact, to any petit-treason or felony;
or upon suspicion of such petit-treason or felony, plainly expressed
in the warrant; or unless he is convicted or charged in execution by
legal process,) the lord chancellor or any of the twelve judges, in vaca-
tion, upon viewing a copy of the warrant, or affidavit that a copy is
denied, shall (unless the party has neglected for two terms to apply to
any court for his enlargement) award a habeas corpus [or such prison-
er, returnable immediately before himself or any other of the judges;
and upon the return made shall discharge the party, if bailable, upon
giving security to appear and answer to the accusation in the proper
court of judicature,

2, That such a writ shall be endorsed as granted in pursuance of this
act, and signed by the person awarding them,

8. That the writ shall be returned and the prisoner brought up, with-
in a limited time, according to the distance, not exceeding in any case
twenty days.”

In 1816 a Habeas Corpus Act was passed for securing the liberty of
the subject in cases not covered by the Statute of Car.II. Notwithstand-
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ing that its subject-matter would in Canada be within the scope of
provincial legislation, it is mentioned here because both of these Im-
perial Acts came into force in Canada, either through settlement or b};
specific adoption of English law, by virtue of 5.129 of the British Nort
America Act.

The Supreme Court Act confers an original jurisdiction in habeas
corpus upon the judges of that Court.

See also notes to $s.690 and 631 post, especially Re FRED STOR-
GOFF,

Other Canadian cases, with English authorities on which they are
based, are as follows:

Re RICHARD(1907), 38 S.C.R.394, was an application for a writ of
habeas corpus after a conviction under the Canada Temperance Act.
Application made to Mr. Justice Duff and referred by him to the Courr.
The application was granted.

In Re SPROULE(1886), 12 8.C.R.140: Motion to quash a writ of ha-
beas corpus. Held, that the right to issue a writ of habeas corpus being
limited by section 51 of the Supreme and Exchequer Court Act to “an en-
quiry into the cause of commitment in any criminal case under any Act
of the Parliament of Canada,” such writ cannot be issued in a case of
murder, which is a case at common law (Fournier and Henry, J]., dis-
senting). '

Re DEAN(1913), 48 S.C.R.285: Application for writ of habeas corpus

after conviction for breaking and entering. Refused:
“The jurisdiction (i.e. of a judge of the Supreme Court of Canada)
extends only, I think, to those cases in which the ‘comymitment’ has
followed upon a charge of a criminal offence, which is a criminal
offence by virtue of some statutory enactment of the Parliament of
Canada; it does not in my opinion, extend to cases in which the ‘com-
mitment’ is for an offence which was an offence at common law or
under a statute which was passed prior to Confederation and is still
in force.”

Re R. v. McADAM(1925), 44 C.G.C.155(B.C.): Held, an appeal from
a refusal of a writ of habeas corpus arising out of a criminal matter is a
criminal appeal, and falls within the heading, criminal law, assigned to
the Dominion by s.91 of the British North America Act. Therefore there
is no right of appeal in such a case as none is granted by the Criminal
Code.

Re ROBERTS(1923), 39 C.C.C.99(S.C.C.):

“The applicant, Roberts, as appears by his petition, is held in custody
at Quebec for an alleged offence agatnst the privileges, honour, and
dignity of the Provincial Legislature of Quebec and under the author-
ity of special legislation enacted by it 1922 (Que.), c.18. The cause of
his commitment is that Act of the Legislature. There is, in my
opinion, no ground whatever for suggesting that it is ‘in a criminal
case under any Act of the Parliament of Canada.’ On that simple
ground I am satisfied that I am without jurisdiction to entertain the
present application for the issue of a writ of habeas corpus ad subji-
ciendum.” '
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Re GRAY(1918), 42 D.LR.1(S.C.C.): Application by way of habeas
corpus for the discharge of a soldier in military custody awaiting sen-
tence of a courtmartial for disobeying orders in violation of the Militia
Act, R.S8.C. 1906, c.41, on the ground that certain orders cancelling ex-
emptions granted under the Military Service Act were invalid, Orders
held valid and application refused.” Anglin, J., expressed the opinion
that the “commitment” of the applicant was “in a criminal case” under
an Act of Parliament within 5.62 of the Supreme Court Act,

Re WONG SHEE(1922), 37 C.C.C.37: The B.C.C.A. held that it had
jurisdiction to hear an appeal by the Crown from an order of habeas
corpus releasing a person, ordered by a Board of Inquiry to be deported
under the Immigration Act, 1910 (Can.) ¢.27. Order set aside.

Ex p. MARTIN(1927), 48 C.C.C.23(Ont.): Application for habeas
corpus after conviction for false and fraudulent statements under s.
407A of the Criminal Code. Refused. Held, that where an illegal sen-
tence is passed upon an accused in a County Court Judge’s Criminal
Court, no writ of habeas corpus lies, the common law writ because the
Court sentencing him is one of criminal jurisdiction, the statutory writ
because the Court is a Court of Record. The judgment refers to statutes
1640 Car. I, c.10 (abolishing the Star-Chamber), 31 Car. II, ¢.2 (1679), 56
Geo.Ill, c. 100 (the Act of 1816), the Liberty of the Subject Act, 1866
(Can.} c.45, which follows the English precedent of 1816 and became the
Ontario Habeas Corpus Act, R.5.0. 1914, c.84.

SMITH v. R.(1931), 56 C.C.C.51: Appeal by accused from the refusal
of a Judge of the Supreme Court of Canada to issue a writ of habeas
corpus. Held that no appeal lay, as theft and attempts to steal were
criminal offences at common law and not offences “made criminal by an
Act of the Parliament of Canada” within the meaning of s.57 of t .2
Supreme Court Act.

Re WOODHALL(1888), 57 L.].M.C.70, was a motion Iy way of ap-
peal for a rule nisi for habeas corpus. Accused committed to prison with
a view to surrender as a fugitive under the Extradition Act, 1870. Held
no appeal lay:

“The object is to have the alleged criminal released from a prosecu-
tion for a criminal offence. If it is not a criminal case I do not know
what it is. In cases of habeas corpus for the custody of infants and
the like, there is jurisdiction, but in cases like this it is perfectly plain
that there is none.”

COX v. HAKES(1890), 15 App.Cas.506: It was held in the House of
Lords that where a person had been discharged from custody by an
order of the High Court under a habeas corpus, the Court of Appeal has
no jurisdiction to hear an appeal. Held also, that the appeal to the
Court of Appeal was not “in a criminal cause or matter” (the original
proceedings having been in an Ecclesiastical Court).

Ex p. SAVARKAR, [1910] 2 K.B.1056: In this case an order nisi for
a writ of habeas corpus was obtained by the applicant who had been
committed to prison under the Fugitive Offenders Act, 1881, for de-
portation to India to be tried there in respect of alleged offences under
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1121. No conviction or order made on summary conviction which has been
affirmed, or affirmed and amended, in appeal, shall be quashed for want of
form, or be removed by certiorari into any superior court, and no warrant or
-commitment shall be held void by reason of any defect therein, provided it is
therein alleged that the defendant has been convicted, and there is a good and
valid conviction to sustain the same,

1122. No writ of certiorari shall be allowed to remove any conviction or order
had or made before any justice if the defendant has appealed from such convie-
tion or order to any court to which an appeal from such conviction or order is
atithorized by law, or shall be allowed to remove any conviction or order made
upon such appeal.

1129, Whenever it appears by any conviction made by a justice or stipendiary
magistrate that the defendant has appeared and pleaded, and the merits have
been tried, and the defendant has not appealed against the conviction, where
an appeal is allowed, or if appealed against, the conviction has been affirmed,
such conviction shall not afterwards be set aside or vacated in consequence of
any defect of form whatever, but the construction shall be such a fair and
liberal construction as will be agreeable to the justice of the case.

the Indian Penal Code. It was held that this was a criminal cause or
marter and that no appeal lay from a refusal to issue the writ,

AMAND v. HOME SECRETARY, [1943] A.C.147: A Netherlands
subject, who had resided in England for fourteen years, was arrested as
an absentee without leave from the Netherlands Army in Great Britain,
in which he was an ordinary conscript, and taken before a magistrate-
with a view to his being handed over to the Netherlands military author-
ities. The Divisional Court refused his application for a writ of habeas
corpus. Held, that it was a criminal cause or matter and that there was
no appeal. Per Viscount Simon, L.C. at p.156:

“It has beeu consistently held thac there is no right of appeal from
the refusal of the writ in extradition procecdings (Ex p. Woodhall} or
in proceedings under the Fugitive Offenders Act, 1881 (Ex p. Savar-
kar).

He has been apprchended by the police on suspicion of being a
deserter or ahsentee without leave from the Dutch Forces, and is
being brought before a court of summary jurisdiction on these charges
by 4 procedure analogous to that of the Army Act, so that the Court,
if ‘satisficd’, may deal with him as provided in subsec.4 of that section.”

WHERE CONVICTION OR ORDER NOT REVIEWABLE.
682. No conviction or order shall be removed by certiorari
(o) where an appeal was taken, whether or not the apper” has
been carried to a conclusion, or
(b) where the defendant appeared and pleaded and the merits
were tried, and an appeal might have been taken, but the de-
fendant did not appeal.

This section comes from the [ormer s55.1121, 1122 and 1129, which
were $5.886, 887 and 896 in the Code of 1892, and R.S.C. 1886, c.178,
55.833, 84 and 94.
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The writ of certiorari is a procedure whereby the superior court
which in Canada inherits the jurisdiction of the Court of King's Bench
in England, calls before it the proceedings of an inlerior court to ex-
amine them ftor legal defects, such as want of jurisdiction, or where it is
alleged that a conviction has been obtained by [raud. (As to inherent
jurisdiction, see R. v. TELLIER, supra, s.681.)

Blackstone's Commentaries, Bk, 1V, p.316, explains it as follows:
“Such writ of certiorari, when issued and delivered to the inferior
court for removing any record or other proceeding, as well upon indict-
ment as otherwise, supersedes the jurisdiction of such inferior court,
and makes all subsequent proceedings therein entirely erroneous and
illegal; unless the court of King’s Bench remands the record to the
court below, to be there tried and determined. A certiorari may be
granted at the instance of either the prosecutor or the defendant; the
former as a matter of right, the latter as a matter of discretion; and
therefore it is seldom granted to remove indictments from the justices
of gaol delivery, or after issue joined or confession of the fact in any of
the courts below.”

At p.315 he states the four usual purposes:

“1. To consider and determine the validity of appeals or indictments
and the proceedings thereon; and to quash or confirm them as there
is cause: or

2. Where it is surmised that a partial or insufhcient trial will probably
be had in the court below, the indictment is removed, in order to have
the prisoner or defendant tried at the bar of the King's bench, or be-
fore the justices of nisi prius:

3. It is so removed, in order 10 plead the King's pardon there:

4. To issue process of outlawry against the offender, in those counties
or places where the process of the infertor judges will not reach him.”

Stephen’s Comm., 9th ed., Vol. I11, p.886 is to the same effect, but
referring to the Queen’s Bench Division of the High Court, says:
“For this is the sovereign's ordinary court of justice in causes criminal;
and has consequently the power of issuing such writ to any court of
rank subordinate to its own in causes of this description, unless the
certiorari be taken zway by the express words of some Act of Parlia-
ment,”

On the last point, the Encyc. of the Laws of England, 3rd ed., vol. 2,
p.722 says:

“It may at any time be claimed by the Crown as 2 matter of absolute
right, and it issues as of course when applied for by the Attorney Gen-
eral representing the Crown (R. v. AMENDT, [1915]2 K.B.276
{C.A.)). This is the case even where the right to certiorari is expressly
taken away by statute, for unless named, the Crown is not bound.
(R. v (1813), 2 Chit.136: R. v. DAVIES(1794), 5 Term R.626,
and see Archbold, 30th ed., 100).”

In Re ONTARIO LABOUR REFLATIONS BOARD(1951), 100
C.C.C30HOne), it is said at p.332, quoting R. v. MAHONY, [1910]
2 Ir.R.695 at p.730:

“Looking at the history of legislation, I find it hard to suppose that




PART XXIII—SECTIONS 682 % 683 1021

no-certiorari clauses were devised or introduced to validate intrinsically
void adjudications, and to confer jurisdiction which, but for them
would not cxist.”

At p.337: “The foregoing authorities point to the irresistible con-
cluston that inferior Courts are not shelteted by no-certiorari provisions
where there has been an abuse of jurisdiction in the form ol a denial
of substantial justice.”

The leading Canadian case is that of R. v. NAT BELL LIQUORS
LTD.(1922), 57 C.C.C.129, a decision of the Privy Council, which laid
it down that the court is not entitled to look at the depositions if the
court below had jurisdiction and the conviction is good on its face, but
the extent of this case has been the subject of much controversy. E.g. it
was held in ODELL v. TREPANIER(1949), 95 C.C.C.24], at p.244, that
the Superior Court on certiorari proceedings, is entitled to examine all
the evidence, and if it finds that there is no evidence on which the trial
judge could have legaily reached the conclusion he did reach, to render
the judgment which should have been rendered. And in R. v. SARBER
(1951), 101 C.C.C.222 (B.C.S.C.), where the judge was amending on cer-
tiorari a sentence which was clearly in excess of jurisdiction, he pointed
out that in a few cases convictions had been amended where, upon a
perusal of the depositions, it appeared that the sentence was more than
ought reasonably to have been imposed.

In R. v. DUNBAR(1953), 106 C.C.C.395 (B.C.8.C)), applying R. v.
THOMPSON(1950), 99 C.C.C.89 at pp. 9091, it was held that the court
on ceriiorari has the right to look at the depositions for the purpose of
determining the territorial jurisdiction of the magistrate.

Proceedings by way of certiorari are not an appeal on the merits. The
following appears in R. v. LANE(1950), 25 M.P.R.263 at page 268:

“As the defendant had the right to appeal against the said conviction,
he should have availed himself of that right if he was dissatisfied with
the findings of the Court. Without a satisfactory explanation, cer-
tiorari will not be granted when a right of appeal exists unless there
are exceptional circumstances.” R. v. PALMER, Ex p. McCOY(1929), 3
M.P.R.344 and other cases cited there.

Tremeear's Code, bth ed., p.1521, has a summary of what appear to
be regarded as exceptional circumstances,

CONVICTION OR ORDER REMEDIABLE, WHEN. —Correcting punishment.—
In case of fine.—In case of imprisonment.— Where both are imposed.—Remit-
ting matter to justice.—Amendment.—Sufficiency of statement.

683. (1) Neo conviction, order or warrant for enforcing a con-
viction or order shall, on being removed by certiorari, be held to be
invalid by reasen of any irregularity, informality or insufliciency
therein, where the court before which or the judge before whom the
guestion is raised, upon perusal of the evidence, is satisfied

(a) that an offence of the nature deseribed in the conviction,
order or warrant, as the case may be, was committed,

(b) that there was jurisdiction to make the conviction or order
or issue the warrant, as the case may he, and

(c) that the punishment imposed, if any, was not in excess of
the punishroent that might lawfully have been imposed,
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but the court or judge has the same powers to deal with the pro-
ceedings in the manner that he considers proper that are conferred
upon a court to which an appeal might have been taken.

{(2) Where, in proceedings to which subsection (1) applies, the
court or judge is satisfied that a person was properly convicted of an
offence but the punishment that was imposed is greater than the
punishment that might lawfully have been imposed, the court or
judge

(a) shall correct the sentence,

(i) where the punishment is a fine, by imposing a fine that
does not exceed the maximum fine that might lawfully have
been imposed,

(ii} where the punishment is imprisonment, and the person
has not served a term of imprisonment under the sentence
that is equal to or greater than the term of imprisonment
that might lawfully have been imposed, by imposing a term
of imprisonment that does not exceed the maximum term
of imprisonment that might lawfully have heen imposed, or

(iii) where the punishment is a fine and imprisonment, by
imposing a punishment in accordance with subparagraph
(i) or (ii), as the case requires, or

(b) shall remit the matter to the judge, justice or magistrate
and direct him to impose a punishment that is not greater
than the punishment that may be lawfully imposed.

(3) Where an adjudication is varied pursuant to subsection (1)
or (2), the conviction and warrant of commiital, if any, shall be
amended to conform with the adjudication as varied.

(4) Any statement that appears in a conviction and is sufficient
for the purpose of the conviction is sufficient for the purposes of
an information, summons, order or warrant in which it appears in
the proceedings.

This comes [rom the former 5.1124. It was brought into the Sum-
mary Convictions part of the Code of 1892 from R.S.C.1886, ¢.178, .87,
becoming $.889 of the Code. In the general revision of 1906 it was
transferred to the part dealing with extraordinary remedics, but still re-
ferring to “a conviction or order made by a justice”.

In this Code the application is not limited to summary conviction
matters, but this change is not a matter of substance, in view of the in-
herent power of the superior court to review the proceedings of inferior
courts and correct defects therein. On this point, see R. v. MISHKQO,
noted ante 5.681.

There is power to amend on an application for certiorari. The court
applied to may itself make the amendment, as is illustrated by the
following cases:

In Re R. v. DROLET(1925), 43 C.C.C.310, a conviction was amended
as to penalty; in Re EASTICK(1949), 96 C.C.C.160, it was amended
to fix a definite term of suspension of a driver’s license on conviction for
driving while intoxicated.
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1124. No conviction or order made by any justice and no warrant for enforc-
ing the same, shall, on being removed by certiorari, be held invalid for any
irregularity, informality or insufficiency therein, if the court or judge before
which or whom the question is raised, upon perusal of the depositions, is satis-
fied that an offence of the nature described in the conviction, order or warrant,
has been committed, over which such justice has jurisdiction, and that the
punishment imposed is not in excess of that which might have been lawfully
imposed for the said offence: Provided that the court or judge, where so satis-
fied, shall, even if the punishment imposed or the order made is in excess of that
which might lawfully have been imposed or made, have the like powers in all
respects to deal with the case as seems just as are by section seven hundred and
fifty-four conferred upon the court to which an appeal is taken under the
provisions of section seven hundred and forty-nine.

(2) Any statement which, under this Act or otherwise, would be sufficient if
contained in a conviction, shall also be sufficient if contained in an information,
summons, order or warrant.

1125, The following martter amongs! others shall be held to be within the provi-
sions of the last preceding section:—

(a) The statement of the adjudication, or of any other matter or thing, in the
past tense instead of in the present;

In. R, v. DEGAN(1908), 17 O.L.R.366, and similarly in R. v, SIL-
VERMAN(1920), 19 O.W.N.138, a warrant of commitment was amend-
ed to conform to the adjudication by striking out a reference to costs of
conveyance of the prisoner.

The following are instances in which the magiétrate was permitted to
file amended process:

In Re PLUNKETT(1895), 1 C.C.C.365, where the original warrant
of commitment was bad as not following the conviction nor disclosing
an oftence.

In R. v. BARRE(1905), 11 C.C.C.1, it was said that:

“The right to substitute a good for a bad conviction or commitment
after a motion for habeas corpus has long been recognized and acted
upon: Clarke’s Magistrates’ Manual, 235; Paley on Convictions, 320.
In no place have 1 found it stated that that right is confined to cases
where the defect is one of form only.”

In Re MUSCHIK(1915), 25 C.C.C.170 a new warrant and commit-
ment were filed amending the original documents by omitting hard la-
bour, which the justice had improperly imposed. In this case there is a
review of authorities.

IRREGULARITIES WITHIN SECTION 633,
684. Without restricting the generality of section 683, that sec-
tion shall be deemed to apply where
(a) the statement of the adjudiealion or of any other matter or
thing is in the past tense instead of in the present tense,
(b) the punishment imposed is less than the punishment that
might by law have been imposed for the offence that appears
by the evidence to have been committed, or
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(c) there has been an omission lo negative circumstances, the
existence of which would make the act complained of lawful,
whether those circumstances are stated by way of exception or
otherwise in the provision under which the offence is charged,
or are stated in another provision.

This is the former s.1125, which was s.890 in the Code of 1892, and
came from R.S.C.1886, ¢.178, s.88.

See notes to $5.371 and 683 ante, and 5.702 post.

GENERAL ORDER FOR SECURITY BY RECOGNIZANCE,—Provisions for for-
feiture of recognizance apply. :

685. (1) A court that has authority to quash a conviction, order
or other proceeding on certiorari may prescribe by general order
that no motion to quash any such conviction, order or other pro-
ceeding removed 10 the court by certiorari, shall be heard unless the
defendant has entered into a recognizance with one or more sufficient
sureties, hefore one or more justices of the territorial division in
which the conviclion or order was made, or before a judge or other
officer, or has made a deposit 10 be prescribed with a condition that
the defendant will prosecute the writ of certiorari at his own ex-
pense, without wilful delay, and, if ordered, will pay to the person
in whose favour the conviction, order or other proceeding is af-
firmed, his full costs and charges to be taxed according to the
practice of the court where the conviction, order or proceeding is
affirmed.

(2) The provisions of Part XXII relating to forfeiture of recog-
nizances apply 1o a recognizance entered into under this section.

Subsec.(1) comes from the former 5.1126, which was 5.892 in the Code
of 1892, and R.S.C.1886, c.178, 5s.90. It is widened to cover all proceed-
ings on certiorari.

Subsec.(2) is new. Formerly it was not clear that the provisions relat-
ing to forfeiture applied to a recognizance under s.1 126.

In R. v. CUNNINGHAM(1953), 105 C.C.C.377, it was held in refer-
ence to the former s5.376 and 1126, that the Supreme Court of British
Columbia has power to make rules as to costs i applications for cer-
tiorari in criminal matters and to award costs.

EFFECT OF ORDER DISMISSING APPLICATION TO QUASH.

686. Where a motion to quash a conviclion, order or other pro-
ceeding is refused, the order of the court refusing the application is
sufficient authority for the clerk of the court forthwith to return the
conviction, order or proceeding to the court from which or the
person from whom it was removed, and for proceedings to be taken
with respect thereto for the enforcement thereof.

This comes from the former s.1127 which was 5.895 in the Code of
1892, and came [rom R.S.C.1886, ¢.178, 5.93.

The relerence to the writ of procedendo has been dropped as un-
necessary since it was abolished by s.1127. That was a prerogative writ
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{b) The punishment imposed being less than the punishment by law assigned to
the offence—stiated in the conviction or order or 10 the offence—which appears
by the depositions to have been committed;

(c} The emission to negative circumstances, the existence of which would make
the Act complained of lawful, whether such circumstances are stated by way of
exception or otherwise in the section under which the offence is laid, or are
stated in another section.

(2) Nothing in this section contained shall be construed to restrict the generality
of the wording of the last preceding section.

1126, The court having authority to guash any conviction, order or other pro-
ceeding by or before a justice may prescribe by general order that no motion to
guash any conviction, order or other proceeding by or before a justice, brought
before such court or certiorari, shall be entertained unless the defendant is
shown to have entered into a recognizunce with one or more sufficient sureties,
before a justice or justices of the county or place within which such conviction
or order has been made, or before a judge or cther officer, as may be prescribed
by such general order, or to have made a deposit to be prescribed in like manner,
with a condition to prosecute such writ or certiorari at his own costs and
charges, with effect, without any wilful or affected delay, and if ordered so to
do, te pay the person in whose favour the conviction, order or other proceeding
is affirmed, his full costs and charges to be taxed according to the course of the
court where such conviction, order or proceeding is affirmed. '

1127. If a motion or rule to quash a canviction, order or other proceeding is
refused or discharged, it shail not be necessary fo issue a writ of procedendo,
but the order of the court refusing or discharging the application shall be a
sufficient authority for the registrar or other officer of the court forthwith to
retirn the conviction, order or proceeding to the court or fustice from which or
whom they were removed, and for proceedings to be taken thereon for the
enforcement thereof, as if a procedendo had issued, which shall forthwith be
done. :

17128. No order, conviction or other proceeding made by any justice or
stipendiary magistrate shall be quashed or set aside, and no defendant shall be
discharged, by reason of any objection thai evidence has not been given of a
proclamation or order of the Governor in Council, or of any rules, regulations,
or by-laws made by the Governor in Council in pursuance of a statute of
Canada, or of the publication of such proclamation, order, rules, regulations o¥
by-laws in the Canada Gazette.

by which the superior court remitted back to the inferior court a cause
that had been removed from it improperly or on insufficient grounds.

CONVICTION, ETC., NOT SET ASIDE FOR WANT OF PROOF OF COUNCIL.
~=Judical notice.

687. (1) No order, conviction or other proceeding shall be
quashed or set aside, and no defendant shall be discharged, by rea-
son only that evidence has not heen given

(a)} of a proclamation or order of the Governor in Council or
the Lieutenant-Governor in Council ;
(b) of rules, regulations or bylaws, made by the Governer
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in Council under an Act of the Parliament of Canade or by
the Lieutenant-Governor in Council under an Act of the Legis-
lature of the province; or :

(¢) of the publication of a proclamation, order, rule, regula-
tion or by-law in the Canada Gazeite or in the official gazette
for the province.

(2} Proclamations, orders, rules, regulations and by-laws men-
tioned in subsection (1) and the publication thereof shall be judi-
cially noticed.

This comes from the former s.1128, which came from 5.8%4 in the
Code of 1892, and 51 Vict., ¢.45, s.10. The former provisions are altered
in two respects: (a) by widening the section to apply to all proceedings,
and not only to those relating to convictions or orders made by justices,
and (b) by provision for judicial notice of proclamations, etc., of the
Lieutenant-Governor in Council.

WARRANT OF COMMITMENT NOT VOID FOR DEFECT IN FORM,
688. No warrant of commiital shall, on certiorari or habeas
corpus, be held to be void by reason only of any defect therein, where
(a) it ig alleged in the warrant that the defendant was convicted,

and
(b) there is a valid conviction to sustain the warrant.

This is the former 5.1130 widened similarly to the preceding section.
$.1130 came from 5.800 in the Code of 1892, and R.5.C.1886, c.176, s.24.

To illustrate its application, see R. v. JAMES, noted ante 5.635.

NO ACTION AGAINST OFFICIAL WHEN CONVICTION, ETL., QUASHED.

689. Where an application is made to quash a conviction, order
or other proceeding made or held by a magistrate acting under Part
XVI or a justice on the ground that he exceeded his jurisdiction, the
court to which or the judge 1o whom the application is made may in
quashing the convietion, order or other proceeding, order that ne
civil proceedings shall be taken against the justice or magjstrate or
against any officer who acted under the conviction, order or other
proceeding or under any warrant issued to enforce it.

This comes from the former 5.1131, which was 5.89] in the Code of
1892 and R.5.C.1886, ¢.178, 5.89.

The Senate Committee made the section read as it now appears by
substituting the words “may in quashing the conviction, order or other
proceeding, order” for the words “may make it a condition of quashing
the conviction, order or other proceeding”. . _

Generally, as to protection of persons enforcing the criminal law, see
5.25 ante, and notes thereto.

APPLICATIONS FOR HABEAS CORPUS NOT TO BE MADE.—Saving.

690. Nothing in this Act limits or affects any provision of the
Supreme Court Act that relates to writs of habeas corpus arising out
of criminal matters,
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(2) Such proclamation, order, rules, regulations and by-laws and the publicarion
thereof shall be judicially noticed.

1130. No conviction, senlence or proceeding under Part XV1 shall be quashed
for want of form; and no warrant of commiiment upon a conviction under the
said Part shall be held void by reason of any defect therein, if it is therein
alleged that the offender has been convicted and there is a good and valid con-
viction to sustain the same.

1131, If an application is made to quash a conviction, order or other proceeding
made or had by or before a justice or stipendiary magistrate on the ground that
such justice or stipendiary has exceeded his jurisdiction, the court or judge to
which or whom the application is made, may, as a condition of quashing the
conviction, order or other proceeding, if the court or judge thinks fit so to do,
provide that no action shall be brought against the justice or stipendiary by or
before whom such conviction, order or other proceeding was made or had, or
against any officer acting thereunder or under any warrant issued to enforce any
such conviction or order. :

This is new. See notes to s.680 ante. As presented in the Draft Bill
it was subsec.(2}. Subsec.(lt) proposed to abolish the practice, not every-
where uniform, of going from judge to judge with an application for
habeas corpus, and s.691 substituted a right of appeal. This provision
was altered by the Committee of the House of Commons to provide that
after a judge had refused the application on the merits there could be
no application to another judge. When the Code went to the Senate after
being passed by the House of Commons, subsec.(1) was struck out, and
the original practice restored.

In SECRETARY OF STATE FOR HOME AFFAIRS v. O’BRIEN,
[1923]A.C.603, the following, referring to COX wv. HAKES{1890), 15
App.Cas.506, appears at p.621:

“It was pointed out by Lord Halsbury that in the older practice under
habeas corpus it was allowable for a person seeking his liberty to apply
to successive courts of competent jurisdiction undeterred by previous
refusals: but that if he once succeeded in obtaining a judgment in
favour of liberty that judgment could no longer be called in question.
...... Lord Herschell, in the course of his opinion, said: ‘A person
detained in custody might thus proceed from court to court until he
obtained his liberty. And if he could succeed in convincing any one
of the tribunals competent to issue the writ that he was entitled to be
discharged, his right to his liberty could not afterwards be called in
question.” The expression, be it observed, is ‘entitled to be discharged,’
not, ‘actually discharged’.”
And at p.643:

] think the law of England to be long seitled to the following effect,
i.e., that when once a legally constituted court has determined that a
subject of the Crown, who is an applicant for the issue of a writ of
habeas corpus, is entitled to his liberty, such a judgment cannot be
overruled either by any other court or by any court of review or ap-

peal.”
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The right to go from judge to judge was expressly affirmed by the
Judicial Committee in ESHUGBAYI ELEKO v. GOVERNMENT OF
NIGERIA, {1928]A.C.459.

In Canada the practice has varied. In some cases, e.g., Re LOO
LEN{No.2)(1924), 41 (.C.(CC.388, it was held that there was no right to
go from judge to judge. In other cases, e.g., R. v. LAURA CARTER
et al(1902), 3 C.C.C.401, the right was held to exist, and so in R. v.
JACKSON(1914), 22 C.C.C215 in Alberta, but in that province it was
siiid by Harvey, C.J.A., in Re DAVIES(I915), 32 W.L.R.716 at p.718,
that:

“The disadvantage of one judge being required to sit practically in

appeal from a brother judge, and the consequent loss of dignity and
respect to judicial decisions in case of a difference of opinion caused
our practice to be changed, and now by R.20 of the C.P. rules the de-
cision of a judge on an application for habeas corpus is [inal, subject
only to an appeal to the Appellate Division.”

{(But us to appeal, see In rve FRED STORGOFF, infra, 5.691).

Other cascs expressing varying views are collected in 21 Can.Abr.539,
and this right of an accused has been criticised in an article by D. M.
Gordon, Q.C. in 23 C.B.Rcv.h95, and in an article by R. F. V. Heuston
in 66 L.Q.R.78.

See also 5.681 and notes thereto.

HABEAS CORPUS, ETC,—Part XVIII applies.—When appeal to be heard.

691. (1) An appeal lies to the court of appeal from a decision
granting or refusing the relief sought in proceedings by way of
mandamus, certiorari or prohibition.

(2) The provisions of Part XVIIL apply, mutatis mutendis, to
appeals under this section.

This is new. A proposed right of appeal in habeas corpus was struck
out of this section in its course through Parliamenc.

As to certiorari, it was held in R. v. ASHTON(1948), 92 C.C.C.137
{Ont), and R. v. CRAIG({1949), 94 C.C.C.382(N.B.) that there was no
right of appeal from an order made on certiorari.

In BURROWS v. GILDING(1954), 11 W.W.R,(N.8)89 (Sask.), the
Court of Appeal declined to hear an application for certiorari which had
been refused by a single Judge, on the grounds that the Court of Appeal
and the judges of the Court of Queen’s Bench have concurrent jurisdic-
tion in such matters, and 'that to hear the application would, in effect,
be sitting in appeal [rom the judge's refusal.

In Re WHITE; WHITE v. R{1954), 12 W.W.R.(N.§.)315 (B.C.C.A),
on appeal from an order refusing a writ of ceriiorari, the following ap-
pears at page 316:

“Counsel for the respondent took a preliminary objection to our juris-
diction to entertain this appeal upon the ground that the matters.in
question were of a criminal nature, but we found against this conterition:

In orally delivering the judgment of the court on this objection T said:
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‘I regard sections 29, 30 and 31 of the Royal Canadian Mounted Police
Act as legislation not in rclation to criminal matters as such, but as
providing the definitions of and punishments for breaches of dis-
cipline. These so-called offences are not tried in a criminal court but
in an internal domestic tribunal exercising a special statutory juris-
diction. It follows in my opinien that the certiorari proceedings here-
in do not arise from a criminal cause or marteer. In consequence the
preliminary objection to our jurisdiction wmust, in my opinion, be

LT}

overruled’.

With regard to habeas corpus, there had been two conflicting views
before 1945, one that habeas covpus is always a civil matter based upon
the liberty of the subject as @ civil right, and the other that the writ is
procedural and that proceedings under it might or might not be criminal,
the test being whether the matter out of which the proceedings arise is
or is not criminal. The controversy was setiled in tavour of the latter
view by the judgment of the Supreme Court of Canada, In ve FRED
STORGOFF, [1915] §.C.R.526.

The Supreme Court held that provincial legislation in British Colum-
bia granting an appcal to the Court of Appeal in habeas corpus was in-
operative in a case under the Criminal Code, and that the Dominion
Parliament has exclusive jurisdiction to grant such a right of appeal.
The following are extracts from the judgment. Taschereau, |., at p.574,
said:
“In view of this recent decision (i.e. AMAND v, SECRETARY OF
STATE, [1943] A.C. 147), and of the unecquivocal language used by
their Lordships, I believe it is settled law that Ffabeas Corpus is a
procedural writ, and that it is not a new suit different from the one
which has been dealt with at the trial. It is not as contended, always
a civil writ, the purpose of which is to enforce a civil right. In certain
cases it is of a criminal nature, being a step in a criminal proceeding,
and in other cases, when it is a step in a 'civil cause or matter’, it will
have a civil character.”

Rand, J., at p.583, said:
“The exclusive power, then, to legislate in relation to . . . . . . the
criminal law . .. . .. including the procedure in criminal matecers,
subject to section 92(15), must, I think, extend to a procedural step
‘in a criminal cause or matter” of the nature of kebeas. Tt follows that
legislation in reclation to the law of kabeas in respect of criminal mat-
ters over which the Dominion bas jurisdiction, must be deemed to be
within the language of section 81{27} and excluded from section
02(13).”

Estey, J., at p.291 referred also to the right 10 go trom judge to judge and

said:
“The authorities establish that the writ of habeas corpus is availuble
to any subject detained or imprisoned, not to hear and determine the
case upon the evidence, but to immediately and in a summary way
test the validity of his detention or imprisonment. It matters not
whether the basis for the detention or imprisonment be criminal or
civil law: That the applicant may go from judge to judge renewing his
application, and once he finds a judge who grants his application, at
common law that conchudes the matter as no appeal 15 provided.
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Section 691—continued
Appeals in matters of habeas corpus have been and are statutory.”

PART XXIV.
SUMMARY CONVICTIONS,

In 1869, by c.31, an Act was passed respecting the duties of Justices of
the Peace in relation to summary convictions and orders.

The preamble recites that it is “expedient to assimilate, amend, and
consolidate the statute law of the several Provinces of Quebec, Ontario,
Nova Scotia and New Brunswick, respecting the duties of fustices of the
Peace out of Sessions in relation to convictions and orders, and to extend
the same as so amended to all Canada.”

This Act, which appears to be based largely upon the English Sum-
mary Jurisdiction Act, 1848, 11 and 12 Vict, c.43, was embodied in
R.5.C.1886, c.178 as the Summary Convictions Act, and it is from the
Act as so revised that this procedure came into the Criminal Code. 1t was
Part XV of the repealed Code.

INTERPRETATION,

SINFORMANT."—*Information.”"—**Order."—"*Proceedings.”—*Prosecutor,”
—*“Sentenve,”—*Sammary conviction court.”—*Trial.”

692, In this Part,
(a) “informant” means a person who lays an information;
(b) “information” includes
(i) acount in an information, and
(ii) a complaint in respect of which a justice is authorized by
an Act of the Parliament of Canada or an enactment made
thereunder 1o make an order:
(¢) “order” means any order, including an order for the pay-
ment of money; '
(d) “proceedings® means
(i) proceedings in respect of offences that are declared by an
Aet of the Parliament of Canada or an enactment made there-
vnder to be punishable on summary convietion, and
(ii) proceedings where a justice is authorized by an Act of the
Parliament of Canada or an enacimeni made thereunder to
make an order;
(e) “prosecutor’” meuns an informant or the Attorney-General
or their respective counsel or agents;
(f) “sentence” includes a direction made under section 638;
(g) “summary conviclion court’” means a person who has juris-
diction in the territorial division where the subject matter of the
proceedings is alleged Lo have arisen and who
(i) is given jurisdiction over the proceedings by the enactment
under which the proceedings are taken,
(ii) is a justice or magistrate, where the enactment under
which the proceedings are taken does not expressly give juris-
diction to any person or class of persons, or
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705, In this Part, unless the context otherwise requires, )
fa) “clerk of the peace” includes the proper officer of the court having jurisdic-
tion in appeal under this Part;

(b} “"common gaol” or “prison” for the purpose of this Part means any place
other than a penitentiary in which persons charged with offences are usuaily
kept and detained in custody;

fc) “district” or “county” includes any territorial or judicial division, or place
in and for which there is such judge, justice, justice’s court, officer or prison
as is mentioned in the context; _

{d) “territorial division” means, district, counly, union of counties, township,
city, town, parish or other judicial division or place;

(e} “the court” in the sections of this Part relating to justices stating or signing
cases means and includes any superior court of criminal jurisdiction for the
province in which the proceedings in respect of which the case is sought to be
stated are carried on. '

706. Subject to any special provision otherwise enacted with respect to such
offence, act or matter, this Part shall apply to

{(a) every case in which any person commits, or is suspected of having committed,
any offence or act over which the Parliament of Canada has legislative authorily,
and for which suck person is liable, on summary conviction, to imprisonment,
fine, penalty or other punishment;

(b) every case in which a complaint is made to any justice in relation fo any
matiter over which the Parliament of Canada has legislative authority, and with
respect to which such justice has authority by law to make any order for the
payment of money or otherwise.

707. Every complaint and information shall be heard, tried, determined and
adfudged by one justice or two or more justices as directed by the Act or law
upon which the complaint or information is framed or by any other Act or law
in that behalf.

(2) 1f there is no such direction in any Act or law then the complaint or in-
formation may be heard, tried, determined and adjudged by any one justice for
the territorial division where the matter of the complaint or information arose:
Provided that every one who aids, abets, counsels or procures the commission
of any offence punishable on summary conviction, may be proceeded against
and convicted either in the territorial division or place where the principal
offender may be convicted, or in that in which the offence of aiding, abetting,
counselling or procuring was committed.

708. (5) If it is requived by an Act or law that an information or complaint shail
be heard and determined by two or more justices, or that a conviction or order
shall be made by two or more justices, such information or complaint may be
heard and determined and such conviction or order may be made by a police
magistrate, stipendiary magistrate or any person having the power or authority
of two or more justices of the peace,

(iii) is a magistrate, where the enactment under which the
proceedings are taken gives jurisdiction in respect thereof to
two or more justices; and

(k) “trial” inclades the hearing of a complaint,
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Pars.(a) and (b)(l) are ncw and are consequent upon the new provi-
sions whereby the term “complaint” is pot formally continued, and
whereby more than one oflence may be included in an information. Tn
relation to the first point, the following appears in Re DILLON(1859),
11 LCL.R.232 at p.238:

“The term ‘information’ is ol well-defined meaning; and, whether it
be in writing or ore tenus, is understood to be the initiatory step in
proceedings of a criminal nature, which are to be disposed of summar-
ily, while { apprehend the term ‘complaint’ designates the initiatory
step in summary proccedings of a civil nature; but equally in both
cases there is contemplated the existence of a matter in controversy
between two parties.”

However, in ordinary usage the terms were used interchangeably, and
even in the fncome Tax Act the expression “information or complaint
in respect ot an offence” was used.

On the latter point, it may be observed that similar provision was
made in the Delence of Canada Regularinns and the Wartime Prices
and Trade Board Regulations, as well as in some provincizl Acts, with-
out consequent difficulty. See also 5.2(8).

Par.(b)ii) is derived from the former s.706{(b) which was s.840 in the
Code of 1892 and 5.3 in R.S.C.1886, ¢.173.

Par.{c) also is derived {rom the former ,706(b). In R. v. HARTFEIL
(1920), 35 C.C.C.110, the following appears at p.125:

“In Part XV of the Criminal Code, Parliament clearly contemplated a
dual jurisdiction of the magistrate, one purely penal and the other
quasi-civil . ... .. for the purpose of collecting penalties. Section 706(a)
and (b) makes the distinction. ., ... Under this Part of the Code 1
think a clear distinction is to be made between a ‘sumnmary conviction’
under 706(a) and an ‘order’ under 706(b) and other sections of the
Code in this Part bear me out. Sec.781 clearly refers 10 a magisirate's
order for the payment of money and is to be distinguished from a sum-
mary conviction by him Jor an offence. . . . .. Section 721 clearly con-
templates the distincrion.”

The former 5.731 is not continued in this Code, but 8.721 is now s.708.

It preserves the distinction, as also do Forms 31 and 32 past.

In R.v. KEEN(1922), 38 C.C.C.168 at p.173 it was said rhat;
“It may be well to note, in view of the words ‘by a summary convic-
tion under Part XV of the Criminal Code’ ... ... that sec.706 of the
Criminal Code makes that part applicable to cascs in which the justice
has authority by law to make any order ‘for the payment of money or
atherwise’, which, I think, can quite readily be interpreted to cover an
order for condemnation of goods forfeited.” :

In other words, the section is wide enough to cover an order in rem
as well as an order in personam.

Par.(d} is derived from the former s.706. Note that it refers to tederal
acts generally but that the summary conviction procedure has been in-
corporated into many provincial Acts. See .28 of the Interpretation Aet.

“Part XV, sec.706 applies to all offences against such Federal Acts as
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QLD CODE;
706. For wording of this section see p. 1031,

1142, In the case of any offence punishable on summary conviction, if no time
is specially limited for making any complaint, or laying any information, in the
Act or law relating to the particular case, the complaint shall be made, or the
information laid, within six months from the time when the matter of the com-
plaint or information arose, except in the Northwest Territories and the Yukon
Territory, in all which Territories the time within which such complaint may be
made or such information laid shall be twelve months from the time when the
matter of the complaint or information arose.

1052. (2) Every one who is summarily convicted of any offence for which no
punishment is specially provided, shall be liabie to a penalty not exceeding fifty
dollars, or to imprisonment, with or withowt hard labour, for a term not ex-
ceeding six months, or to both.

the Inland Revenue Act”: R. v. SAWCHUK, (192312 WW.R. 824 at
p.826.

Par.(e) is new.

Par(l) is new and, along with 5,720, gives a right of appeal where
sentence Is suspended. It conforms to s.581(d) ante, in this respect.

Par.(g) is derived from the lormer $5.707 and 708 which were subsecs.
(1),(2) and (7) of 5.842 in the Code of 1892, and ss. 4 et seq. of R.S.C, 1886,
¢.178. Sce notes to p:u:(c) supra.

Par.(h) is new.

APPLICATION OF PART,—Limitation.

693. (1) Except where otherwise provided by law, this Part
applies to proceedings as defined in this Part.

(2) No proceedings shall be instituted more than six months
after the time when the subject matter of the proceedings arose.

Subsec.(1) is taken from the former s.706 and supplements the defini-
tions in 5.692(d) and {c).

Subsec.(2) 1s Laken from the former s.1142 but is made uniform. Form-
erly the period of limitation was twelve months in the Northwest Terri-
tories and the Yukon Territory.

Note that the section applies “except where otherwise provided by
law”. Tt has been held that 5.1142 was not applicable where, e.g., as in the
Customs Act, the statule contained its own provisions.

PuNIsIIMENT.

GENERAL PENALTY.—Imprisonment in default where not otherwise specified.
—Time for payment.

694. (1) Except where otherwise expressly provided by law,
every one who is eonvicted of an offence punishuble on sammary
conviction ig liable to a fine of not more than five hundred dollars
or to imprisonment for six months or to hoth.

(2) Where the impaosition of u fine or the making of an order
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for the payment of money is authorized by law, but the law does not
provide that imprisonment may be imposed in default of payment
of the fine or compliance with the order, the court may order that in
default of payment of the fine or compliance with the order, as the
case may be, the defendant shall be imprisoned for a period of not
more than gix menths,

(3) A summary convietion court may direct that any fine, pe-
cuniary penalty or sum of money adjudged to be paid shall be paid
forthwith or, if the accused is unable to pay forthwith, at such time
and on such terms as the summary conviction eourt may fix.

Subsec.(I) replaces the former s.1052(2) which provided for cases in
which an offender was convicted on summary conviction for an offence
for which no penalty was specially provided. It set a general penalty of
fifty dollars fine or six months’ imprisonment or both. It was 5.951(2} in
the Code of 1892, as amended in 1893, and R.5.C. 1886, c.181, 5.%4.

Subsees.(2) and (3) replace the former 5.739. These provisions were
R.5.C. 1886, ¢.178, 5.62, and s.872(1) in the Code of 1892, am, by 1894,
¢.57, 5.1; 1900, ¢.46, 5.3, and 1909, c.9, 5.2,

This section was the subject of extended debate (Hansard, 1954,
pp-2901 et seq., and pp.3015 et seq.), chiefly upon the payment of fines by
mstalments, and upon the increase in the amount of the maximum fine.

The payment of fines by instalments has been the subject of discus-
sion and controversy for many years. The Archambault Commission 1938
in its report {p.359) recommended “the embodiment of the principles of
the English statutes in regard to allowing time for the payment of fines
and imprisonment for the non-payment of fines” and commented upon
the matter (report pp.167 and 168) in part as follows:

“Imprisonment for non-payment, when the convicted person has not
the means or ability to pay, is, in fact, imprisonment for poverty. The
injustice of such a law is patent. The poverty-stricken man is punished
more severely for the commission of the same offence than the man
with means. Your Commtissioners are of the opinion that many recidi-
vist criminals often receive their first education in crime upon being
committed to prison for non-payment of fines.”

The position under the repealed Code was as follows:

{a) time for payment of the fine might be allowed (5.739):

(b) there might be part payment of a fine and thereupon a propor-
tionate reduction of the imprisonment in default (s.1035(A));

(¢} without reference to fines, the payment of costs or compensation
(where applicable} by instalments might be made a condition of
suspended sentence,

The effect of the new section was stated by the Minister (Hansard
1954, pp.3016 and 3017} as follows:
“With regard to the use of the word ‘time’ in the singular, perhaps I
should say that by the Interpretation Act a reference like that in the
singular includes a reference in the plural. Therefore, it would be at
such time or times and on such terms as the summary conviction court
may fx...... the mere fact of our conveying it is no assurance that the
ma‘gistrate is going to exercise this power . .. . .. We have to leave it
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739. Whenever a conviction adjudges a pecuniary penalty or compensation to
be paid, or an order requires the payment of a sum of money, whether the Act
or law authorizing such conviction or order does or does not provide a mode of
raising or levying the penalty, compensation or sum of money, or of enforcing
the payment thereof, the justice by his conviction, or order after adjudging
payment of such penalty, compensation or sum of money, with or without
costs, may order and adjudge

(@) that in default of payment thereof forthwith, or within a limited time, such
penalty, compensation or sum of money and costs, if the conviction or order is
made with costs, shall be levied by distress and sale of the goods and chattels
of the defendant, and, if sufficient distress cannot be found, that the defendant
be imprisoned in the manner and for the time directed by the Act or law
atthorizing such cenviction or order or by this Act, or for uny period not ex-
ceeding three months, if the Act or law authorizing the conviction or order
does not specify imprisonment, or does not specify any term of imprisonment,
unless such penalty, compensation or sum of money and costs, if the conviction
or order is made with costs, and the costs and charges of the distress and of the
commitment and of the conveving of the defendant to gaol are sooner paid; or
(b) that in default of payment of the said penalty, compensation or sum of
money, and costs, if any, forthwith or within a limited time, the defendant be
imprisoned in the manner and for the time mentioned in the said Act or law,
or for any period not exceeding three months, if the Act or law authorizing the
conviction or order does not specify imprisonment, or does not specify any term
of imprisonment, unless the same and the costs and charges of the commitment
and of the conveying of the defendant to jail are saoner paid.

(2) Whenever under such Act or law, imprisonment with hard labour may he
ordered or adjudged in the first instance as part of the punishment for the
offence of the defendant, the imprisanment in default of distress or of payment
may be with hard labour.

to the judge or magistrate to decide on the facts of the case whether to
give time or not. If the magistrate or judge is satisfied that an accused
cannot pay forthwith, he may give time, but he has the right to decide
in every one of these cases.”

In addition to this, the reader is reminded that s.625 contains provi-
sions for part payment of penalties, and that the provisions for distress
which appeared in the former $5.739 et seq., are not continued in this
Code, Tt is submitted too, with respect, thar the effect of the new section
is to remove some disproportionate penaltics which formerly appeared.
For example, a year in gaol seems hardly a firting alternative to a fine of
one hundred dellars as provided in 5409, and the same may be said of
5.229(8) which provided lor a fine not exceeding two hundred dollars or
imprisonment not exceeding twelve months or botl.

INFORMATION.

COMMENCEMENT OF PROCEEDINGS.—One justice may act before the trial,
695. (1) Proceedings under this Part shall be commenced by
laying an information in Form 2.
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(2) Notwithstanding any other law that requires an information
to be laid before or to be tried by two or more justices, one justice
may

(a) receive the information,

(b) issue a summons or warrant with respect to the informa.
tion, and

() do all other things preliminary to the trial.

See notes to $,696.

FORMALITIES OF INFORMATION.—No reference to previous conviction.
696. (1) In proceedings to which this Part applies, the informa-
tion
(a) shall be in writing and under oath, and
(b) may charge more than one offence or relate to more than
one matier of complaini, but where more than one offence is
charged or the information relates to more than one matter
of complaint, each offence or matter of complaint, as the
case may be, shall he set out in a separate count.
(2) No information in respect of an offence for which, by reason
of previous convictions, a greater punishment may be imposed shall
contain any reference to previous convictions.

Ss. 693 and 696 are derived from the former ss.708(1) and 710, but
make considerable change. $.708(1) was 5.842(3) in the Code of 1892 and
s.6 in R.S.C. 1886, c.178. Subsces.(1) to (4) of 5.710 were 5.845 in the Code
of 1892, and 5,23, 24 and 26 of R.S.C. 1886, c.178. 5.710(5) was enacted
by 194344, .23, 5.14.

The proceedings before the justice will be commenced by informa-
tion, whether the end sought is conviction and punishment, or is the
Justicc’s order. The information is to be in writing and under oath
{s.696).

If the name of the person to be charged is not known, he may be
described as a person whose name is unknown to the justice, and may
be identilied by some fact: Paley on Sunmary Convictions, 9th ed., p-469.
Thus, in a case in England which appears to have been the occasion of
much trouble for the authorities through the relusal of the accused to
give his name, the Judges at length suggested that he be indicted as “a
person whose name was unknown, but who was personally brought be-
fore the jurors by the keeper of the prison.” This was done and the pri-
soner was convicted: R, v, {1823), 16§ E.R.912,

In form, the information—and these observations apply also to the
conviction or other process—must sct out all of the ingredicnts nccessary
to constituie the offence. For example, where the accused was charged
that he did “contrary ro law™ ¢xpose for sale and sell certain indecent
and ohscence books, the inflormation was held to be delective because it
did not include the word “knowingly”, since knowledge on the part of
the accused is a necessary clement of this offence: R, v. BRITNELIL
{1912}, 20 C.C.C.85, See also K. v. BROOKS(1951), 100 C.C.C.164.

The new provision thac more than one offence may be included in
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708. Any one justice may receive the information or complaint, and grent a
summons or warrant thereon, and issue his summons or warrant to compel the
attendance of any witnesses for either party, and do all vther acts and matters
neccessary preliminary to the hearing, notwithstanding anything contained
herein or even if in any statute in that behalf it is provided that the information
or compiaint shall be brought or laid bejore or heard and determined by two
or more juslices.

710. It shall not be necessary that any complaint upon which a justice may
make an order for the payment of money vr otherwise shall be in writing, unless
it is so required by the particular Act or law upon which such complaint is
founded.

(2) Every complaint upon which a justice is authorized by law to make an
order, and every information for any offence or act punishable on suntmary
conviction, may, unless it is by this Part or by some particular Act or law aother-
wise provided, be made or had without any ocath or affirmation as to the truth
thereof. .

(3) Every complaint shall be for one matter of complaint only, and not jor
two or more matters of complaint, and every information shall be for one
offence only, and not for two or more offences.

(4) Every complaint or information may be laid or made by the complainant
or informant in person, or by his counsel or attorney or other person authorized
in that behalf.

(3) No informaton for an offence for which a greater punishment may be in-
flicted by reason of a previous conviction or convictions shall contain any refer-
ence to such previous conviction or convictions.

an information (s.696(1)(b) ) makes it necessary to refer to two matters,
first, duplicity, and second, the intermixing of trials.

The new provision docs not mean that a count in an information
may contain more than one offence. If it docs so it may be void for du-
plicity. Speaking generally, it is sufficient if it follows the wording of the
section creating the offence, and it is not to be held to charge two of-
fences nor to be uncertain because it states the offence to have been com-
mitted in different modes, e.g., "buying, exchanging, taking in pawn,
detaining or receiving from a soldicr his war medal” (R. v. BRINE(1904),
8 C.C.C.54), or in respect ol different articles: ss.701-3. The test is to de-
termine whether or not the section creating the offence intended to create
more than one offence. For example, in R. v. KITCHENER NEWS CO.
(1954), 108 C.C.C.304, a conviction was quashed for duplicity where the
charge was that the accused did “unlawlully distribute, sell or have in
their possession for any such purpose, crime comics”. The Court said
“We do not find in the language of this section of the statute any inten-
tion of Parliament to create a single offence. On the contrary, it does ap-
pear that the section is intended to create more than one offence”, An
exaraple of the opposite sort is to be found in EDDY MATCH CO. LTD.
et al. v. R.(1953), 109 C.C.C.1, upon a section of the Combines Investiga-
tion Act. It was held that what Parliament seeks to prevent is detriment
to the public and that it is a matter of indifference whether that detrj-
ment results from the formation or operation of a combine.

3t
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A case decided in Alberta, Re EFFIE BRADY(1913), 21 C.C.C.123,
contains some pungent remarks upon this point. On that occasion it was
urged that a conviction was bad for duplicity because it described the
accused, in the words of the statute, as “a common prostitute or night-
walker”. The Court expressed itself as follows:

“The summary convictions sections of the Code are administered by
a body ol men, the great majority of whom are without legal training
or experience of any kind. It is probably for this reason that sec.723(3)
of the Code was enacted so that a justice of the peace might not worry
over the phraseology to be used by him in describing an offence, but
might use the ready-made description of it contained in the section
creating it. That being so, I think that he should be allowed to do so.
Not being a Judge or a lawyer, he is not used to picking hidden mean-
ings out of the plain language of statutes nor should he be asked to do
so. It surely must be mystifying to a justice of the peace after being
told by the Code that he will be all right if he describes an offence in
the tanguage of the section enacting it to be told by a Judge that he
was all wrong in so describing it and that his conviction, which follows
implicitly the directions of the statute in its description of the offence,
is no good because he did not put into that description some words
which do not appear in the statute. Of course, as Lord Alverstone says,
in SMITH v. MOODY, ‘fair information and reasonable particularity
as to the nature of the offence must be given in indictments and con-
victons.” ‘This, I take it, means that such particulars as to the time,
place and subjeci-matter of the charge must be given as with the statu-
tory description of the offence will show upon the face of the convic-
tion exactly what it is for.”

As to the intermixing of trials, there are principles that apply either
when there are a number of charges against the same person, or when
there are charges against two Or IMOTE pCISONS. Tnasmuch as they apply
not only to trials upon summary conviction but to trials on indictment
as well, some of the illustrations which follow were cases tried under the
latter proccdure, but these rules are perhaps more likely to call for appli-
cation in summary conviction matters. It is necessary, however. to warn
the reader that the rules are not without qualifications which will be
stated later.

When there are two or more charges against the same person, the
principle is this:

“Justices are not to mMix up two or more criminal charges and convict
or acquit in one of them with any reference to the facts appearing in the
other.” {2 C.E.D.(Western)587.)

The leading authority in this connection is a case, heard in England,
R.v. FRY(1898), 67 1..].Q.R.712, in which the accused was tried on three
informations, one for permitting drunkenness on his premises on Febru-
ary 7th, the second for selling liquor during prohibited hours on Febru-
ary 8th, and the third for keeping his premises open during prohibited
hours on the latter date. After hearing the evidence relating to the first
charge, the justices postponed their decision and proceeded to hear the
other informations. One of these they dismissed, and the other was
withdrawn.
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One of the Judges made the following general remarks:

“Such a course (i.e., the intermixing of trials,) would be contrary to
law; and undoubtedly, as a general rule it will be prudent and right
for justices to avoid any course which reasonably bears the aspect of
such a mistake. If a prima facie case is made out that such an error has
been, or may have been committed, it will in general be upon the
Justices to show very clearly that it has not been committed, On the
other hand, we should be equally sorry to throw any doubt upon the
right of the justices in any case, for reasons of justice arising out of the
case ttself, and for its better determination, to adjourn or to postpone
their decision; and if their discretion in this respect be honestly exer-
cised and not directly or indirectly, with a view of throwing in facts or
evidence which have no legitimate bearing on their decision, it must
not be interfered with.”

In Canada there are several reported cases in which this rule has been
discussed in courts of appeal, and while all agree that the practice of
intermixing trials is a very undesirable one, sometimes the Judges of the
same court have been divided in opinion regarding the application of
the rule 10 the particular case beforc them: R. v. IMAN DIN(1910), 18
C.C.C.82; R. v. STEEVES(1914), 24 C.C.C.183. In Nova Scotia and Al-
berta it has been applied directly to quash convictions: R. v. McBERNY
(1897), 3 C.C.C.339; R. v. BURKE(1904), 8 C.C.C.14; R. v. McMANUS
(1918), 30 C.C.C.122. However, in the former province, in a case, R. v.
REID{1907), 12 C.C.C.352, in which the magistrate heard the evidence
upon a charge of assault, reserved his decision upon it, and then, after
hearing a charge of pointing a firc-arm which had been laid against the
same defendant, dismissed the second charge and convicted upon the
first, the Supreme Court declined to ulter the decision. The Judge ex-
pressed the opinion that “the magistrate could not have done otherwise
under the circumstances than find the defendant guilty”, and later went
on to say:

“I think thal, under the English decisions, I am justified in holding
that, where the offence was clearly proved and no evidence was of-
fered in explanation, 1 am not hound to held the conviction bad on
account of the irregularity in trying both cases together simply because
of the shadowy possibility that the judgment ol the magistrate may
have been influenced against the prisoner Ly his examination in his
own defence on the second charge and his cross-examination by the
counsel {or the prosceution.”

Similarly, the Court of Appeal in Ontario refused to interfere in a
case, R. v. BULLOCK and STEVENS(1903), 8 C.C.C8, in which a
County Court Judge adjourned the giving of his verdict upon one charge
until after he had heard the cvidence upon others. In that case, it may
be said, that the Judge, in effect, adopted what was said by the justices
in the case of R. v. FRY, ante, as to their having made up their minds
upon the first charge before proceeding to hear the others.

On the other hand, in a case tried in 1905 under the Pental Profes-
sion Act of the Northwest Territories, R. v. AUSTIN(905), 10 C.C.C.
34, the hearing proceeded despite objection that the information contain-
ed three charges against the defendant, At the close ol the case for the
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prosecution, counsel abandoned all but one charge and a conviction was
entered upon it. That conviction was quashed on appeal, the Court
holding that: )
“In my opinion it was the duty of the justice, when the objection was
taken, to have amended the information by striking out all but one of
the charges and to have heard the evidence upon that charge only.”

The application of the principle appears most clearly in an Ontario
case, R. v. CASSIDY(1927), 49 C.C.C.93, in which the accused was in-
dicted on two bills, one for indecent assault, the other for larceny; and
in which, as the trial Judge said, “‘the accused consented that the evi-
dence concerning both charges be received at the same time, to save
time and not to break the story of evidence given by the different
parties.”

On appeal the Court held that, although this was not made a ground
of appeal, the Court should of its own motion, express its disapproba-
tion of the practice of trying two indictments at the same time. “There is
no authority for such a practice," it said, “and almost always it must
have disadvantages. It is peculiarly objectionable in the present case,
because evidence which may be admissible on one charge is inadmissible
on the other”.

1t is now time to notice the qualifications, aircady mentioned, to the
rule against the intermixing of the trials of two or more charges against
the same defendant. The first point to be observed is that the rule does
not come into opcration unless it appears that the course which was
followed resulted, or may have resulted in prejudice to the accused.
True, the earliest of the Canadian decisions, B. v. McBERNY, ante,
uashed the convictions then in question, notwithstanding that all of
the evidence was held to have been properly received under the rule
which permits evidence of similar acts o show a course of conduct,
motive, or intent, and also in spite of the doubt expressed by the Court
whether “the prisoner was at all prejudiced by this course”, Yet it is
equally certain that no other case has gone as far as this and, in view of
the later decisions, it may be considered doubtful whether it would be
adjudged in the same way were it to be tried now.

Again, it must be made clear that what is deprecated is the post-
poning of the verdict upon one charge until other charges have been
heard. There can be no objection, if the judge or magisirate announces
his cecision upon each charge as it is heard, to his postponing the
imposition of any penaliy until all the charges have been heard: R. v.
BIGELOW(1904), 8 C.C.CC.132,

However, two cases may be mentioned which indicate that the rule
under discussion does not apply if, by statute, it is provided that the
information may contain more than one charge. The first, R. v. WHIF-
FIN(1900), 4 C.C.C.141, fell under a statute dealing with liquor licenses
which provided, as some provincial liquor Jaws still do, that several
charges might be included in one and the same information or com-
plaint, and further, that convictions for several offences might be made
although the offences were committed on the same day.
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The other case was a prosecution, Re 4. E. CROSS(1900), 4 C.C.C.
173, under a provincial Election Act which provided that several charges
of corrupt practices might be stated in the summons requiring the
defendant to appear. The defendant appealed from a conviction recorded
against him, but in the judgment of the High Court of Justice in Ontario
it was said that:

“there is plainly no violation of any principle in giving to the provi-
sions of sec.188 of R.8.0. ch.9 the meaning which seems plain upon
their face, viz,, that any number of corrupi practices charged as having
been committed by the defendant at the same election are intended
to be tried together and included in the same judgment™.

Finally—and this is indicated by the foregoing quotation—the rule,
in its application to indictments, strikes at the trying together of
separate indiciments, not at the trying together of two or more counts
in the same indictment. The Code provides (s.501), thut any number of
counts for any offences may be joined in one indictment except in a case
of murder—that count must stand alone (s.499). 8.500(2) provides that the
Court may order one or more counts to be tried separately from others
if the interests of justice seem to require it. R. v. NORMAN(1914), 84
L.J.K.B.449, was a case in which the Court of Criminal Appeal in Eng-
land was of opinion that counts should have been severed because “evi-
dence which 1s admissible on the charge of obtaining credit by false
pretences, may not be admissible on the charge of obtaining chattels by
{alse pretences’. '

The intermixing of the trials of two or more persons charged with
distinct—not necessarily different—offences is governed by considera-
tions in many respects similar to those just now discussed. The leading
case, again to be found in the English reports, CRANE v. R.(1921), 90
L.]J.K.B.1160, was decided on appcal from a trial on indictment, but the
principle applies generally. Two men, Morton and Crane were indicted,
the former for stealing and receiving, and the latter for receiving certain
goods. They were indicted separately but, through some inadvertence,
they were tried jointly before the same jury. They contested the verdicts
which were returned against them, and the Judicial Committee of the
House of Lords held that the trial was a nullity. The following quota-
tion from the judgment of Lord Atkinson may be taken as the rule:

“When an accused person has pleaded ‘not guilty’ to the offence
charged against him in an indictment, and another accused person
has pleaded ‘not guilty’ to the oflence or offences charged against him
in another and separate and independent indictment, it 1is, 1 have
always understood elementary in criminal law, that the issues raised
by those two pleas cannot be tried together.”

This case was followed later upon the review of a case in which one
person had been charged with using a house as a betting house, and
another, on a separatc indictment, with keeping a betting house, The
two were tried together, as counsel, both [or the prosccution and for the
defence, were agreed that this would be the most convenient procedure.
Both accused were convicted. The Court of Criminal Appeal said:

“The question in issue here is not a question of regularity or irregu-

Tarity; it is one of jurisdiction, since no eriminal Gourt has jurisdic-
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tion to try two separate indictments against two prisoners at the same
time.” R. v. DENNIS; R. v. PARKER(1924), 93 L.].K.B.388.

The Canadian cases upon this point are all of comparatively recent
date. In the second of them, R. v. McDONALD{1928), 50 C.C.C.65, the
accused was charged with keeping liquor for sale. The Parkdale Hotel
and also one Downey were similarly charged, and it was alleged, that all
the offences were committed at the same time and place. The three
defendants were tried together upon the agrecment of counsel that the
evidence taken in one case should be used in all. The trial was beld to
be a nullity.

In a later case in which one defendant was charged with being the
keeper of a bawdy housc, and another with being an inmate of a bawdy
house, a similar resule followed, the Court remarking:

“It seems clear that the Magistrate had no jurisdiction to proceed as
he did even without objection and the cases are no further advanced
than they were when the pleas of not guilty were entered.” R. v
THEIRLYOCK et «l(1928), 50 C.C.C.296.

See also R. v. HART and KOZARUK(1929), bl C.C.C 145,

The concluding clause indicates that, the trial being a nullity, the
procecdings may be begun agair, and this conclusion is borne out by
CRANE v, R., unte.

In this connection it will be noted again that what is considered to
be objectionable is the trying together of separate indictments. The
Code provides that persons may be charged jointly, but also that the
Court may order them to be tried separately if the interests of justice
require it, as, for example, if one accused person has made a statement
implicating another (s.501). For cases in which separate trials have been
ordered, sce R. . MARTIN(I905), 9 C.C.C.871, and R. v. WISER and
McCREIGIT(1930), 54 C.C.C.117.

In the first Canadian casc in which the reported judgment dealt with
the matter now under discussion, R. v. TALLY, ante, two defendants
had been tried together on charges of common assault. That [act was
made the ground of a motion to quash the convictions, but the Judge
held that:

“The depositions shew that had the cases been tried separately the
cvidence woukl have been identical in cach case; that, in other words,
the assaults, charged separately against cach defendant, both ook
place as part of one and the sume occurrence. Under these circum-
stances no possible injustice could be done to gither delendant, and
the reasoning in the cases ol R, v FRY(I898), 19 Cox (.G85, 62 1D

457, and K. o LAPOINTEQDLZ), 20 Can.Cr. Cas. 98, 1 DULR.210, leads

to what [ think is the proper conclusion that the convictions should

stand as against this objection—at all events, as it does not appear that
any exception was taken at the hearing to this course being taken.”

However, In the later cases :lppeﬂl courts have been unanimeous in
declaring that such a circumstance renders the wial of no effect, and
further, that even thouch it is not made a ground of appeal, they will,
of their own motion, take cognisance of it. These decisions, thercfore,
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708 (2) After a case has been heard and determined one justice may issue all
warranis of distress or commitment thereon.

(3) Ir shall not be necessary for the justice who acts before or after the hearing
1o be the justice or one of the justices by whom the case is to be or has been
heard and determined.

(4) If it is required by any Act or law that an information or complaint shall be
heard and determined by itwo or more justices, or that a conviction or order
shall be made by two or more justices, such justices shall be present and acting
together during the whole of the hearing and determination of the case.

must be taken as overruling the earlier one, and as establishing that
in such a case the Court, on appeal, will nullify the proceedings without
inquiring whether or not the accused was prejudiced by the procedure
followed in the court of first instance,

On this subject see also article in the Journal of Criminal Law, cited
under 5.501 ante.

As to 5.696(2) see 55.222, 223 and 571 to 574 ante.
ANY JUSTICE MAY ACT BEFORE AND AFTER TRIAL.~~Two or more jus-

tices.—Adjournment,— Waiving jurisdiction.

697. (1) Nothing in this Aet or any other law shall be deemed to
require a justice before whom proceedings are commenced or who
issues process before or after the trial, to be the justice or one of the
justices before whom the trial is held.

(2) Where lwo or more justices have jurisdiction with respect to
proceedings they shall be present and act together at the trial, but
one justice may thereafter do anything that is required or is author-
ized to be done in connection with the proceedings,

(3) Subject to section 698, in proceedings under this Part no
summary conviction court other than the summary conviction court
by which the plea of an accused is taken has jurisdiction for the pur-
pozes of the hearing and adjudication, but any justice may

(a) adjourn the proceedings at any time before the plea of the
accused is taken, or

(b) adjourn the proceedings at any time after the plea of the
accused is taken for the purpose of enabling the proceedings
to be continued before the summary conviction court by
which the plea was taken.

(4) A summary conviction court before which proceedings under
this Part are commenced may, at any time before the trial, waive
jurisdiction over the proceedings in favour of another summary
conviction court that has jurisdiction to iry the accused under this
Part,

(5) A summary conviction court that waives jurisdiction in ac.
cordance with subsection (4) shall name the summary conviction
court in favour of which jurisdiction is waived, except where, in the
province of Quebec, the summary conviction court that waives juris-
diction is a judge of the sessions of the peace,

Subsecs.(1) and (2} are taken from subsecs.(2}, (3} and (4) of the former
5,708, the history of which is given under the preceding section.
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Section 697—continued

Subsec.(3) sets out matter that formerly was not explicit in the Code.
However, it was held in R. ex rel. MURRAY v. STREATCH(1950),
99 C.C.C.60, at page 71, in a case which had been adjourned first by
Magistrate A and then by Magistrate B and finally heard and determined
by A, that the conviction was valid as the accused was voluntarily before
him on a legal information and there was thereajter no break in the pro-
ceedings nor any step that was contrary to the provisions of the Code.

Subsecs.(4) and {5) are new and set out a procedure on which there
had previously been some variance. Under these provisions the Justice
or Magistrate who is first seized of the case by taking the information
and issuing process, is not bound to see it through to the end. He may
waive his jurisdiction, but his request that another act in his stead must,
with the exception specified as to Quebec, be to a Magistrate or Justice by
name.

It had been held in BABIUK v. ANDERSON(1929), 52 C.C.C.23, that
a justice, who had received an information, might ask another to hear
it in his stead, and that such a request or waiver of jurisdiction might
be inferred from the circumstances: R. v. JIM SING, [1935]1 W.W.R.
136: R. v. CRUICKSHANKS(1914), 23 C.C.C.23. However, it was held
in R. v. GREENWOOD, [1948]1 W.W.R.822, that a general waiver of
jurisdiction, rather than a waiver to a named justice, was improper for
Alberta, whatever practice might be authorized by legislation in the
other provinces.

This section provides a uniform procedure.

INABTLITY OF JUSTICE TQ CONTINUE.~Continuing trial.
698. (1) Where a trial under this Part is commenced before
a summary conviction court and a justice who is or is a member of
that summary conviction courl dies or is, for any reason, unable 1o
continue the trial, another justice who is authorized to be, or 1o be
a member of, a summary conviction court for the same ierritorial
division may act in the place of the justice before whom the trial was
commeneed. '
(2) A justice who, pursuant to subsection (1), aets in the place
of a justice before whom a trial was commenced
(a) shall, if an adjudication has been made by the summary
conviction court, impose the punishment or make the order
that, in the circumstances, is authorized by law, or
(b) shall, if an adjudication has not been made by the sum-
mary conviction couri, commence the trial again as a trial
de novo.

This is ncw and adapts to summary convictions the law applicable
to indictable offences. See 5.481 ante and notes thereto, also- R. v. NOLET
{1951}, 101 C.C.C.396, at p.399.

Note that under subsec.(2} (b) the justice or magistrate who resumes
a trial part heard on a former occasion, must hear the cvidence in full;
he cannot go on from where the earlier hearing lelt off.
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709. No justice shall hear and determine any case of assault or battery, in
whick any question arises as 1o the title to any lands, tenements, hereditaments,
or any interest therein or accruing therefrom, or as to any bankruptey or in-
solvency, or any execution under the Drocess of any court of justice.

732. Whenever any person is charged with common assault any fustice may
summarily hear and determine the charge.

(2} If the justice finds the assqulr complained of 10 have been accompanied by
an attempt to commit some other indictable offence, or is of opinfon that the
same is, from any other circumstance, a fit subject for prosecution by indict-
ment, he shall abstain from any adjudication thereupon, and shall deal with
the case in all respect in the same manner as if he had no authority finglly ro
hear and determine the same.

DUTY OF COURT WHERE COMMON ASSAULT IS CHARGED.

699. Where a defendant is charged with common assauit and,
before the defendant enters upon his defence, the summary con.
viction court is, from the evidence, of the opinion :

(a) that the assault complained of was accompanied by an
attempt to commit an indictable offence other than common
assault or was committed in the course of the commission of an
indiciable offence other than comon assault, or

(b) that the defendant should, for any reason, be prosécuted
by indictment,

the summary conviction court shall not adjudicate thereon, but the
proceedings shall be continued as for an indictable offence and the
defendant shall be informed accordingly.

This replaces the [ormer s5.709 and 732. $.709 was 5.842(d) in the
Code of 1892, and R.5.C.1886, c.178, 8.73(3). 5.732 was part of s.864 in
the Code of 1892, amended by 1900, ¢.46, 5.3. It came from R.S.C. 1886,
¢.178, 5.73(1) (2} am.

It is perhaps more accurate to say that the effect of this section is to
drop 5.709 under which the jurisdiction of the inferior court was ousted
it a case of common assault where z question arose as to the title to
land or as to any bankruptey or insolvency or of execution under the
process of a court. This is an old rule and Coleridge, J., is quoted in
R. v. CRIDLAND(1857), 119 E.R.1463, as saying that “as a general rule
the jurisdiction of justices to convict summarily, ceases as soon as a claim

of title is bona fide made. If not, magistrates might, against the will of
a defendant, determine upon his title to a large properey”.

Crompton, ]., in the same case quotes Paley on Summary Convic-
tion and adds: “The editor mentions this rule as not arising from a
legislative enacunent, but as the old legal maxim applicable to summary
trials in general”,

It is however, expressed in some statutes, cg.. The Offences against
the Person Act, 1861, On the other hand, the Grimingl Justice Admin-
istration Act, 1914, excepts it from the Malicious Damage Act, 1861,
and gives a justice power to adjudicate where the alleged offender acted
under 2 [air and reasonable supposition that he had a right to do the
act complained ol: Paley, 9th ed., Pl and pa3so,
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Section 699-—-—continued

In our Code it created two anomalies, first, that under the Parc deal-
ing with mischief (5.589) the justice had 10 decide questions of colour of
right (s.541), and second, that a magistrate hearing a charge of assault
occasioning bodily harm by virtue of his absolute jurisdiction under
5.778, could adjudicate where such a charge arose but could not where the
charge was one of common assault,

Under the provisions of this section, he can send the case to a higher
court but, even if he does not, there is a sufficient remedy by way of
appeal. There are very few reported cases in which a bona fide question
of title to land arose.

As to what constitutes a bona fide question of title, see HUDSON

v. MceRAE(1863), 33 L.J.M.C.65, at p.67, per Blackburn, J:
“And when the question is one of fact between the prosecutor and
the defendant whether such a right as may exist in law does exist in
point of fact, then title to property comes in question; and the justices
on being convinced that the claim is bona fide should hold their
hands. But when the question before the justices is not whether such
a right in point of fact exists, but the defendant sets up a right which
cannot possibly exist in law, then title to property cannot be said to
come in question.”

Under the new Code, the question of assault or no assault, which is
essentially what the summary conviction court has to determine, will be
decided by the application of 5230, which defines assault, and s5.38 et
seq., which deal with the defence of property. If the decision is wrong
it can be corrected on appeal. In any event, the additional rule, under
the former s.734, that the adjudication upon a charge of common assault,
whether by conviction or dismissal, was a bar to further or other pro-
ceedings ctvil or criminal, upon which there was a conflict of judicial
opinion on constitutional grounds, is not continued in the new Code,
the civil remedy being left to the operation of s.10, ante.

It may be observed otherwise that this section clarifies procedure
which was not clear before. Tt is the only instance in which a trial on
summary conviction can be transformed into a preliminary hearing.
On this point, reference may be made to R. v. GOJDOS(1943), 79 C.CC,
382, in which an indictment was quashed after a magistrate had com-
mitted the accused for trial in a case where the Crown had elected to
proceed summarily. It was held that the magistrate should have dis-
missed the charge as being outlawed by s.1142, a period of six months
having elapsed.

SUMMONS AND WARRANT.

COMPELLING APPEARANCE.—Copy of warrant to be served,

700. (1) The provisions of Parts XIV and XV with respect to
compelling the appearance of an accused before a justice apply,
mutatis mutandis, to proceedings under this Part.

(2) Where a warrant is issued in the first instance for the arrest
of a defendant, a copy thereof shall be served on the person who ia
arrested thereunder.
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711. The provisions of Parts XII and XIV relating to compelling the appear-
ance of the accused before the justice receiving an information for an indict-
able offence and the provisions respecting the attendance of witnesses on a
preliminary inquiry and the taking of evidence thereon, shall, so far as the
same are applicable, except as varied by the sections immediately following,
apply 1o any hearing under the provisions of this Part: Provided that whenever
a warrant is isstied in the first instance against a person charged with an offence
punishable under the provisions of this Part, the justice Issuing it shall Furnish
a copy or copies thereof, and cause a copy to be served on the person arrested
at the time of such arrest.

(2} Nothing herein contained shall oblige any justice to issue any summons (0
procure the attendance of a person charged with an offence by information laid
before such justice whenever the application for any order may, by law, be
made ex parte. :

This is the former s.711 insofar as it related to the accused. S.711
was part of 5.843(1) in the Code of 1892. Cf. R.S.C.1886, c.178, ss.17
and 18.

The steps necessary to procure the attendance of the defendant and
of the witnesses are, in general, the same as upon a preliminary hearing
{s.700). This is true also of the backing of warrants (s5.447, 604, 608),
but it must be observed that the process issued by a justice or magistrate
under this Part does not run beyond the border of the province in which
it is issued. With this qualification, the justice may issue a subpoena to
a witness who resides out of his jurisdiction, but within the province
(s.604).

1f a material witness resides out of Canada, a Judge of any Superior
or County Court may appoint a commissioner or commissioners to take
his evidence on oath. The appointment is made in a manner similar
to that provided for a trial on indictment (5.613).

I the justice issues a warrant to apprehend instead of a summons,
he is required under Part XV to see that a copy of it is served upon the
accused when the arrest is made (s.700(2)). But whether he issues the
one rather than the other is wholly in his own discretion. In R. v.
HOBBS(1935), 65 C.C.C.67, it was said that:

*“The Magistrate takes the ground that his discretion as to whether
to proceed by the issue of a summons or by the issue of a warrant
should not be interfered with by this Court. That contention should,
T think, prevail. It is a matter for the magistrate to decide. The direc-
tion of this Court is that he should dispose of and determine the
charge, and as I understand the order, it is left to him to determine
the better way to bring the defendant before him. There is no refusal
on the Magistrate’s part to proceed; if there were, the case would be
different.

He is to act according to the procedure of his own Court, and he
has a discretion, which should not be interfered with, to take such
regular steps as in the circumstances commend themselves to his
judgment.”
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DEFECTS AND OBJECTIONS.

PﬁOCEEDINGS NOT OBJECTIONABLE ON CERTAIN GROUNDS.—PFPartic-
MIATA.

701. (1) Sections 492 and 493 apply, mutatis mutandis, to in-
formations in respect of proceedings as defined in this Part.

(2) The summary conviction court may, if it is satisfied that it is
necessary for a fair trial, order that a particular, further deseribing
any matier relevant to the proceedings, be furnished to the de-
fendant.

This replaces the former s.725%. It was 5.846 in the Code of 1892 where
it was new. The effect of the section is to make the procedure uniform
with that for cases tried on Indictment. Particulars are dealt with in
5.497 ante.

PROSECUTOR NEED NOT NEGATIVE EXCEPTION, ETC.,—Barden of prov-
ing exception, ete., on defendant.

702. (1) No exception, exemption, proviso, excuse or qualifi-

cation prescribed by law is required to be set out or negatived, as the
case may be, in an information.

(2) The burden of proving that an exception, exempiion, pro-
viso, excuse or qualification prescribed by law operates in favour of
defendant is on the defendant, and the prosecutor is not required,
except by way of rebuttal, to prove that the exception, exemption,
provieo, excuse or qualification does not operate in favour of the
defendant, whether or not it is set out in the information.

This comes from the former s.717 which was 5.852 in the Code of
1892 as amended by 1909, ¢.9 5.2, It came from R.S.C. 1886, ¢.178, s.47.

The words "except by way of rebuttal” are new and were added
“because in the first instance the accused person might offer enough
evidence to meet the presumption, and then we did not want to shut
out the prosecutor; the prosecutor would be [ree then to adduce evidence
by reburial”: Senate Committce, December 15-16, 1952, p.79.

Sce also 5.704(3)(b)(ii) as to amendment, and $5.683 and 684, to the
effect that a conviction, etc., shall not, on certiorari, be held o be
mvalld because of an omission to negdtwe circumstances the existence
of which would make the act complained of lawful,

The following are examples of the application of the section:

In BELGOQ CANADIAN PULP AND PAPER CO. COURT OF
SESSIONS(1919), 33 C.C.C.310, a prosecutlon under the Lord's Day
Act, it was said that:

Y. the complaint should contain all that is reqmred ......

to constitute a breach. Now, in our case, the complaint contains all
that section 5 requires in order to constitute the breach therein men-
tioned. This is all that the complainant had to do; it is all that be
had to prove. It remained to the accused or to the prisoner to plead
all the reasons for exemption or exceptions which are in his favour.”

In R. v. WENER(1940), 74 C.C.C.265, in which a person was prose-
cuted under a Provincial Game Act for being in possession of an un-
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723. Na information, complaint, warrant, conviction or other proceeding under
this Part shall be deemed objectionable or insufficient on the ground

{a) that it does not contain the name of the person injured, or intended or at-
tempred to be injured,; or

(b) that it does not state who is the owner of any property therein mentioned; or
{c} that it does not specify the means by which the offence was committed; or
(d) that it does not name or describe with precision any person or thing.

(2) The justice may, if satisfied that it is necessary for a fair trial, order that a
particular, further describing such means, person, place or thing, be furnished
by the prosecutor.

{(3) The description of any offence in the words of the Act or any order, by-law,
regulation or other document creating the offence, or any similar words, shall
be sufficient in law,

717. Any exception, exemption, proviso, excuse or qualification, whether it
does or does not accompany in the same section the description of the offence
in the Act, order, by-law, regulation or other document creating the offence,
may be proved by the defendant, but need not be specified or negatived in the
information or complaint, and whether it is or is not so specified or negatived,
no proof in relation to the matter so specified or negarived shall be required on
the part of the informant or complainant,

stamped beaver pelt, it was held that by virtue of this section there
was no burden on the Crown to prove that the person charged was not
the holder of a licensed trap.

In R. v. STAVISS{1943), 79 C.C.C.105, it was held that the words
“without a permii” were not a part of the description of the offence of
selling or offering for sale used tires at prices higher than those estab-
lished under the Wartime Prices and Trade Board Regulations, but
that they were an exception which need not be mentioned in the
information or proved by the prosecution.

In R. v. MAKARENKO{1945), 83 C.C.C.328, it was held that under
a Provincial Liquor Act the possession of liquor was not an offence
unless it was shown to have been obtained otherwise than as permitted,
and that an information disclosed no offence which charged the posses-
sion of liquor not purchased through the Liquor Control Board but
omitted to add that it had not been lawfully purchased from 2 druggist
authorized to sell it, since the latter also was a lawful way in which it
might have been acquired, See, however, 5492 as to describing the
offence,

There is further discussion of this section in the notes to 5.371 ante,

q.v.
PROCESS NOT OBJECTIONABLE ON CERTAIN OTHER GROUNDS,

703. No information, summans, conviction, order or process
ghall be deemed to charge two offences or to be uncertain by reason
only that it states that the alleged offence was cormmitted

(a) in different modes, or

(b) in respect of one or other of several articles, either con-

junctively or disjunctively.
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Section 703—continued

This is the former s.725 as it appeared in 1948, ¢.39, s.24, but
without the illustration which was set out there. It was s.907 in the
Code of 1892 and came from R.5.C. 1886, ¢.178, 5.107. There is no similar
statutory provision in English law.

This is one of a number of saving clauses designed to obviate objec-
tions based on want of form. Thus, an information need not negative .
exceptions, e.g., 2 charge under the Excise Act for the distilling of
illicit liquor need not allege that the accused had no license to do so.
So too the information will not be invalid because it does not “name
or describe with precision any person or thing,” e.g., the name of the
person injured, or the means by which the offence was committed. More-
over, it is not affected by variances between the allegations which it
contains and the evidence adduced at the hearing, but the justice may
adjourn the hearing if he thinks that this variance has misled the
accused, and he may order particulars in any case if he thinks that they
are necessary to ensure a fair erial (ss.701(2) and 704(6)).

It was said in R. v. ARCHER, [195410.W.N.216 that 5,725 was
in reality a proviso to s.710(3} and that the provisions of 5.723(3) must
also be kept in mind.” See now 56.696 and 701 and notes thereto.

AMENDING DEFECTIVE INFORMATION,—Amendment where variance.—In-
formation under wrong Act—Defective statement—Exception not negatived.
—Defect in substance.—Defect in form.—Variance not material.—As to time.
—As to place.~-What to be considered.—Adjourr t if defendant prejudiced.
704. (1) An objection to an information for a defect apparent
on ita face shall be taken by motion to_quash the information be-
fore the defendant has pleaded, and(thereafiéf by leave of ihe~

summary conviction court(efore whic ¢ trial takes place;

{2) A summary convictioit court may, upon the trial of an in-
formation, amend the information or a particular that is furnished
under section 701, to make the information or particular conform
to the evidence if there appears to be a variance between the evi-
dence and

(a) the charge in the information, or
(b) the charge in the information
(i) as amended, or
(ii) as it would have been if amended in conformity with
any particular that has been furnished pursuant to section

701,

(3) A summary conviction court may, at any stage of the trial,
amend the information as may be necessary if it appears
(a) that the information has been laid
(i) under another Act of thé Parliament of Canada instead
of this Act, or
(ii) under this Act instead of another Act of the Parliament
of Canada; or
{b) that the information
(i) fails to state or states defectively anything that is req-
uisite to constitute the offence,
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725. No information, summens, conviction, order or other proceeding shall be
held to charge two offences, or shall be held to be uncertain on account of its
stating the offence to have been commitred in different modes, or in respect of
one or other of several articles, either conjunctively or disjunctively.

724, No objection shall be allowed to any information, complaint, summons or
warrant for any alleged defect therein, in substance or in form, or for any
variance between such information, complaint, summons or warrant and the
evidence adduced on the part of the informant or complainant at the hearing
of such information or complaint. {

(2) Any variance between the information for any offence or act punishable
on summary conviction and the evidence adduced in support thereof as to the
time at which such offence or act is alleged to have been committed, shall not
be deemed material if it is proved that such information was, in fact, laid with-
in the time limited by law for laying the same. ;

(3) Any variance between the information and the evidence adduced in support
thereof, as to the place in which the offence or act is alleged to have been com-
mitted, shall not be deemed material if the offence or act is proved to have
been committed within the jurisdiction of the justice by whom the information
is heard and determined.

{4) If any such variance, or any other variance between the infermation, com-
plaint, summons or warrant, and the evidence adduced in support thereof,
appears to the fustice present and acting at the hearing to be such that the de-
fendant has been thereby deceived or misled, the justice may, upon such terms
as he thinks fit, adjourn the hearing of the case to some future day.

(ii) does not negative an exception that should be negatived,
or
(iii) is in any way defective in anbstance,
and the matters to be alleged in the proposed amendment are
disclosed by the evidence taken on the trial; or
(e) that the information is in any way defective in form,

(4) A variance between the information and the evidence taken
on the trial is not material with respeet to

{(a) the time when the offence is alleged to have been com-

mitted, if it is proved that the information was laid within the
prescribed period of limitation, or

{b) the place where the subject matter of the proceedings is

alleged to have arisen, if it is proved that it arose within the

territorial jurisdiction of the summary conviction court that

helds the trial.

(5) The summary conviction court shall, in considering whether
or not an amendment should be made, consider

(a) the evidence taken on the trial, if any,

(b} the circumstances of the case,

(¢) whether the defendant has been misled or prejudiced in
his defence by a variance, error or omission mentioned in
subsection (2) or (3), and

(d) whether, having regard to the merits of the case, the pro-
posed amendment can be made without injustice being done.
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Section 704—continued

(6) Where in the opinion of the summary conviction court the
defendant has heen misled or prejudiced in his defence by an error
or omisgion in the information, the summary conviction court may
adjourn the trial and may make such an order with respeet to the
payment of costs resulting from the necessily of amendment as it
considers desirable.

This replaces the former 5.724. The purpose of the whole section is
to clarify the law relating to the amendment of informations and to
make comprehensive provision therefor as far as possible uniform with
the procedure on indictment. The provisions of 5724 which are pecu-
liarly applicable to summary convictions are retained in subsec.(4).
Subsec.(6) was common to both s5.724 and s.889{4). For the rest, pro-
visions are adopted from s.510 ante that are logically applicable to both
procedures.

$.794 was s.847 in the Code of 1892, and R.S.C. 1886, ¢.178, .28,

See notes to 5.510 ante.

TRIAL.
JURISDICTION.

705. Every summary conviction court has jurisdiction to try,
determine and adjudge proceedings to which this Part applies in the
territorial division over which the person who constitutes that court
has jurisdiction.

This comes from the former 5.707(1). It was 5.842(1) in the Code of
1892 and was taken from R.S.C. 1886, c.178, s.4.

$.707(2) is, in part, incorporated in 5.692(g). The proviso is covered
by s5.21, 22 and 419(b) ante. There is, however, a change effected by
s.40%(b} ante. Under that section it is a substantive offence to counsel,
procure or incite another person to commit an offence punishable on
summary conviction although the offence is not committed as a result.
In such a case the oflence is committed where the counselling, etc., is
done and would be tried there.

There should be evidence to show territorial jurisdiction. The cascs
are not uniform as to the power of the court to take judicial notice of
locality.

Some magistrates and justices are appointed for a province and
may, accordingly, sit anywhere within the province. However, if a trial
takes place unreasonably far from the place where the accused and his
witnesses reside, it may amount to a denial of his right to present his
full answer and defence: R. v. TALLY(1915), 23 C.C.C.449. See section
709

NON-APPEARANCE OF PROSECUTOR.

706. Where, in proceedings to which this Part applies, the de-
fendant appears for the trial and the proseculor, having had due
notice, does not appear, the summary conviction court may dismiss
the information or may adjourn the trial to some other time upon
such terms as it considers proper.
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707. Every compluint and information shall be heard, tried, determined und
adjudged by one justice or two or more fustices as directed by the Act or law
upon which the complaint or information is framed or by any other Act or
law in that behalf.

(2) If there is no such direction in any Act or law then the complaint or in-
formation may be heard, tried, determined and adjudged by any one justice for
the territorigl division where the matter of the complaint or information arose;
Provided that every one who aids, abets, counsels or procures the commission
of any offence punishable on summary conviction, may be proceeded against
and convicted either in the territorial division or place where the principal
offender may be convicted, or in that in which the offence of aiding, abetting,
counselling or procuring was committed.

7i9. If, upon the day and at the pluce so appointed the defendant appears
voluntarily in obedience to the summons in that behalf served upon him, or is
brought before the justice by virtue of a warrant, then, if the complainant or
informant, having had due notice, does not appear by himself, his counsel,
solicitor or agent, the justice shall dismniss the complaint or information unless
he thinks proper to adjourn the hearing of the same until some other day upon
such terms as he thinks fit.

This is the former 5719 which wés 5.854 In the Code of 1892 and
was taken from R.5.C. 1886, c.178, 5.41.

If the prosecutor fails to appear upon the return of the summons,
the justice may adjourn the hearing, or he may dismiss the charge, with
or without costs (ss.706 and 710(4)). However, dismissal under such
circumstances will not preclude the laying of another information, as
appears from the [ollowing quotation:

""There had been no trial upon the merits and I take it an order for
dismissal made in this way would not have supported a plea of
auirefois acquit. The result therefore would be that it would have
been open for the prosecution to lay a new charge and proceed to
prosecute the accused before a justice in the usual way.” (R, v
ROWAT, [1923]2 W.W.R.659.)

This case, indeed, goes somewhat farther and makes it clear that, if
the matter is to be followed up, the proper course is to lay another
information, not to appeal from the action of the justice in dismissing
the first one:

“The intention of the Act in my opinion is after there has been a
hearing before the justices, to aliow an appeal as a hearing de novo
in the King's Bench; and in this case there cannot be a rehearing or
a hearing de nove because there has not yet been any hearing at all.
...... If I were to hold that it is the law that an appeal would lie in
such a case as this, it would be possible for the prosecution practically
to ignore the justice’s Court and by refraining from prosecution in
that Court come directly to the King's Bench, a state of affairs not
at all contemplated by the Act; and I add further that the accused
has a right, which is a very valuable one, to have the matter gone into
upon the merits before it is reheard in the King's Bench.”
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See also GHITTERMAN v. RALPH(1928), 50 C.C.C.282, and cases
there cited.

It is convenient here to notice that there are cases in which the
informant may wish to withdraw the information. The practice in that
regard does not rest on statutory authority.

“It should never be lost sight of in dealing with criminal or quasi-
criminal cases,” says an English decision, “for it is a most important.
element in them .. .. .. that a summons can only be withdrawn with the
consent of the magistrate before whom it comes on for hearing. A.
complainant can only put an end to a criminal or quasi-criminal
proceeding with the consent of the Court, which is given when leave
is obtained to withdraw the summons, and the summons is withdrawn
in consequence of such leave.” (PICKAVANCE v. PICKAVANCE
(1901}, 70 L.J.P.14.}

There is, as has been pointed out, an “obvious distinction between
a “withdrawal” conditional or unconditional, by leave of the court, and
the situation created by the breakdown of the charge when the prose-
cutor abandons it by “withdrawing™ at any stage from its further prose-
cution.” (R. v. SOMERS(1929), 51 C.C.C.356).

In any case, if the informant wished to withdraw the charge, it would
be most unusual for the justice to force the issue, unless some general
public interest was involved, or unless he had some reason to believe
that there had been some compromise between the parties. But again,
should the justice refuse permission, and the prosecutor present no
evidence to support his charge, the justice’s course would be to dismiss
it for want of prosecution. Paley on Summary Convictions, 9th ed., p.141,
says that in the absence of special circumstances, it is customary to
allow the withdrawal.

There is, too, a distinction to be drawn between a withdrawal be-
cause of some defect in the statement of the charge, and a withdrawal
for some reason arising out of the evidence. In the first event the matter
is not necessarily ended; a new charge may be laid. In the latter case,
the matter is ended because there has been a hearing on the merits.

Regarding one case in which, incidentally, the withdrawal came
ahout because the case was “settled out of court” by an arrangement
between the parties, it was stated in an action for malicious prosecution
which followed, that:

“It is conceded by the defendants that the abandonment of a prosecu-
tion by the complainant or the entry of a nolle prosequi by the
representative of the Crown—if not the result of a compromise or
arrangement with the accused—is a termination of the criminal
proceeding in favour of the accused.” (BAXTER v. GORDON IRON-

SIDES & FARES CO. LTD.{1907), 13 O.L.R.598).

A later case sums up the preceding ones as follows:

“The main principle to be gathered from all the many cases, not
always consistent or exact, and based on varying circumstances, is that
nless it can be said, in the facts of the particular case that there
has been an adjudication and acquittal on the merits, the permission
of the Court to withdraw a charge is not equivalent to a dismissal
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720. If both parties appear, either personally or by their respective counsel,
solicitors or agents, before the justice who Is to hear and determine the com-
pliant or information, such justice shall proceed to hear and determine the
same, provided however, that if the accused does not appear personally, the
justice may require the personal appearance of the accused and may adjourn
the hearing and may issue his warrant for the apprehension of the accused.
(2) When the defendant is a corporation the summons may be served on the
mayor or chief officer of such corparation or branch therecf, or upon the clerk
or secretary or the like officer thereof, and may be in the same form as if the
defendant were a natural person.

(2) The corporation in such case shall appear by attorney, and if it does not
appear the justice may proceed as in other cases.

which can be pleaded in bar of subsequent proceedings.” (R. v.
SOMERS, supra, overruling R. v. CHEW DEB(1913), 21 C.C.C.20.
See also BLANCHARD w. JENKINS(1930), 55 C.C.C.77)

WHEN BOTH PARTIES APPEAR.—Counsel or agent.—Appearance by cor-
poration.

707. (1) Where the prosecutor and defendant appear, the sum-
mary conviction eourt ghall proceed to hold the trial.

(2) A defendant may appear personally or by counsel or agent,
but the summary conviction court may require the defendant to
appear personally and may, if it thinks fit, issue a warrant in Form
7 for the arrest of the defendant, and adjourn the trial to await his
appearance pursuant thereto,

(3) Where the defendant is a corporation it shall appear by
counsel or agent, and if it does not appear, the summary conviction

court may, rpon proof of service of the summons, proceed ex parte
to hold the trial.

This comes from the former 5720 which may be compared with
5.855 in the Code of 1892 and R.5.C.1886, c.178, 542, 5.720(2) was
amended by 1938, ¢.30, s.16. Service on a corporation is covered in this
Code by s.441, which, by virtue of 5.700, is applicable to this Part. The
power to compel personal appearance was added to s.720 by 1947-48,
¢.39, s.21. Sometimes it is necessary to establish identity.

As to withdrawal of information see notes to s.706, supra. See also
5.709 and notes thereto.

ARRAIGNMENT.—Conviction or ovrder if charge admitted—Procedure if
charge not admitted.—Separating trial of courts.—Admission by defendant.

708. (1) Where the defendant appears the subsiance of the in-
formation shall be stated to him, and he shall be asked,

(a) whether he pleads guilty or not guilty to the information,
where the proceedings are in respect of an offence that is
punishable on summary convietion, or

(b) whether he has cause to show why an order should not be
made against him, in proceedings where a justice is author-
ized by law to make an order.



1056 MARTIN’'S CRIMINAL CODE

Section 708—continued

(2) Where the defendant pleads gunilty or does not show suffi-
cient eause why an order should not be made against him, as the case.
may be, the summary conviction court shall conviet him or make an
order againat him accordingly,

(3) Where the defendant pleads not guilty or states that he has
cause to show why an order should not be made against him, as the
case may be, the summary conviction court shall proceed with the
trial, and shall take the eévidence of witnesses for the prosecutor and
the defendant in accordance with the provisions of Part XV relating
to preliminary inquiries.

{4) The summary conviction court may, before or during the
trial, where it is satisfied that the ends of justice require it, direct
that the defendant be tried separately upon one or more of the
counts in the information.

(5) A defendant may admit any fact alleged against him for the
purpose of dispensing with proeof thereof.

Subsecs.(1),(2) and (3) come from the former s.721(1),(2),(3) and (5),
which were contained in s.856 in the Code of 1892 and in R.5.C. 1886,
c.178, 55.43-46. 5.721(4) is not continued; see 5.12 of the Canada Evidence
Act. 5.708(1)(2) embodies a change in requiring a plea of guilty or not
guilty. Subsec.(3) also embodies a change in requiring that the witnesses
sign their depositions; under 5.721(5) that was not necessary. “We think
it is wholesome that they should be required to sign them™: Senate
Commitree, Dec. 15-16, 1952, p.79.

Subsec.(4) is new in this Part. It is an adaptation of 5.501(3) ante in
view of the provision in s.696(1}(b) that more than one offence may be
included in an information. Subsec.(5) also is new in this Part and adapts
the provision contained in s.562 anze.

It is important that the plea of guilty be unequivocal, and if it be not
so, the justice should enter a plea of not guilty and hear the evidence.
Tt was held that a justice ‘had erred in failing to do so under the
following circumstances.

The accused was charged with the unlawful possession of liquor and
pleaded guilty. The informant drew the attention of the justice to the
minimum penalty provided for the offence, whercupon the accused said:
“T am not guilty. I want that stuff analysed. It is not over two per cent,
as 1 kept it on ice and it is sweet.” The informant replied: “It is too late
now,” and the justice proceeded to impose the penalty. The conviction
was quashed and the case remitted to the justice for re-hearing (R. w.
RAPP(1923), 41 C.C.C.51. And see R. v. OLNEY(1926), 46 C.C.C.196).
The same resuit followed in R. v. MLAKER(1923), 40 C.C.C.287, in
which the accused, charged with the possession of part of a still, said to
the interpreter that he had been making raisin wine, which statement
the interpreter transmitted to the Court as a plea of guilty.

In the most notable case dealing with this subject (R. v. RICHMOND
(1917}, 29 C.C.C.89) it appeared—alihough there was some dispute as to
what actually had taken place before the magistrate—thac either the
accused himself, or his counsel on his behalf, had pleaded guilty to a
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721. If the defendans is personally present at the hearing the substance of the
information or complaint shall be stated to him, and he shall be asked if he
has any cause to show why ke should not be convicted, or why an order should
not be made against him, as the case may be.

(2) If the defendant thereupon admits the truth of the information or complaint,
and shows no sufficient cause why he should not be convicted, or why an order
should not be made against him, as the case may be, the justice present at the
hearing shall convict him or make an order against him accordingly.

(3) If the defendant does not admit the truth of the information or complaint,
the justice shall proceed to inquire into the charge and for the purposes of stuch
inquiry shall take the evidence of witnesses both for the complainant and ac-
cused in the manner provided by Part X1V in the case of a preliminary inquiry.
{4) The prosecutor or complainant is not entitled to give evidence in reply if the
defendant has not adduced any evidence other than as to his general character.
(5) In a hearing under this Part the witnesses need not sign their depositions.

charge of unlawful possession of opium. It was clear, however, that,

before the imposition of any penalty, the accused had said to the

magistrate that he did not know what was in the parcel when he received

it from the express office. The following extract from one of the judg-

ments delivered in the appeal court, lays down a salutary principle:
“Even though a prisoner has pleaded guilty, yet if while the case is
still in course of being dealt with and the proceedings are not closed
it plainly appears that the accused never intended to admit the truth
of a fact which is an essential ingredient in his guilt and therefore
pleaded guilty under a misapprehension of what constituted guilt, it
is, I think, clearly the duty of any presiding Judge or Magistrate io
offer to allow him to withdraw his plea if he so desires and to enter
a plea of ‘not guilty'. I think it is quite obvious from a comparison
of all the affidavits that very little time elapsed in dealing with the
matter. If a conviction had been entered, sentence reserved and other
prisoners proceeded with before the defendant suggested his possible
defence the case might very well be different.”

If the charge is disputed, the evidence is taken in a manner similar to
that in which it is taken upon a preliminary hearing. Tt has been held,
moreover, that some of the statutory requirements are merely directory
and may be waived in summary conviction matters. This is true of the
following items of procedure:

1. Taking the depaositions in writing (R.v. JANNEA U(son, 12 C.C.C

360; BEDARD v. R.(1916), 26 C.C.C..99). But see now s.708(3).

2. Reading the deposition to the witness (R. v. NORWODSKY(1920),

3% C.C.C.284)

3. Signing the deposition by the justice (Ex parte BUDD{(1910), 17

C.C.C.255)
These cases reler to a waiver which is either express or which may be
inferred from the circumstances, and refer to matters of procedure only.
Sometimes, however, dispute arises as to what irregularities are mere
matters of procedure, and what go to the jurisdiction of the Court. In
a case in which a conviction was appealed because an adjournment had
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been made for more than the statutory eight days, the following was

laid down: '
“If jurisdiction was not lost, then the applicant’s contention is with-
out basis. If the Magistrate did lose jurisdiction for the time being,
and I will assume for the sake of argument that he did, it was still
competent for him to try the charge de novo, And it seems to me
that this was done; for when a person charged with some offence
comes before a Magistrate and pleads to the charge, it is immaterial
whether he has come of his own accord or in pursuance of an intima-
tion or command contained in a summons served upon him, or comes
by any other invitation or upon any other business, if he pleads to
the charge he thereby waives the irregularity or absence of the usual
steps necessary to his appearance following the laying of the informa-
tion.” (HALL v. TAYLOR(1926), 46 C.C.C.50.)

RIGHT T¢Q MAKE FULL ANSWER AND DEFENCE.—Examination of wit-
nesses.—On oath.

709. (1) The prosecutor is entitled personally to conduct his
cage, and the defendant is entitled to make his full answer and de-
fence.

(2) The prosecutor or defendant, as the case may be, may ex-
emine and cross-examine witnesses personally or by counsel or
agent.

(3) Every witness at a trial in proceedings to which this Part ap-
plies shall be examined under oath.

This combines the former $5.715 and 716(1) which came from ss.850
and 851 of the Code of 1892, and R.5.C. 1886, c.178, 55.34-36. As to evi-
dence on commission {former s.716{2)) see 55.613 et seq., ante.

In R. v. SVEINSSON{1950), 102 C.C.C.366, at p.372, it was said that
“It is a fundamental rule that no evidence can be given in the absence
of an cath—R. v. ANTROBUS(1946), 87 C.C.C.118, at p.119. To this
rule there are statutory exceptions, one of which is s.14 (i, of the
Canada Evidence Act).”

5.850 of the Code of 1892 reads “counsel or attorney” in both sub-
sections. Hansard 1892, volII, does not show discussion upon it. The
change to “counsel, solicitor or agent” in subsec.(l1}, appears in the Code
of 1906. $.850 of the 1892 Code is shown as its origin, but the Tables in
Vol. IV, R.8.C. 1906, show 5.850 consolidated as 8.715 without reference to
any change (pp.2892, 3049).

The annual statutes from 1892 to 1906 do not show any amendment,
and it would appear therefore, that the change was made in the general
revision of 1906. The cascs in which the section is referred to are con-
cerned principally with the right to full answer and defence, but the
following may be mentioned with reference to right of audience:

In GARNEAU v. GAUTHIER(1912), 18 Rev. de Jur. (Que.K.B.)
172, at p.176, it is said that:

“It is the party charged, who is ‘admitted’ to bring in his counsel. It is

important that courts of criminal jurisdiction should not be regarded
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715, The person against whom the complaint is made or information laid shail
be admitted to make his full answer and defence thereto, and to have the wir-
nesses examined and cross-examined by counsel, solicitor or agent on his behalf.
(2} Every complainant or informant in any such case shall be at liberty to con-
duct the complaint or information, and to have the witnesses examined and
cross-examined, by counsel or attorney on his behalf.

716. Every witness at any hearing shall be examined upon oath or affirmation,
by the justice before whom such witness appears for the purpose of being
examined.

718, In case the accused does not appear at the time and place appointed by
any summons issued by a justice on information before him of the commission
of an offence punishable on summary conviction then, if it appears to the satis-
faction of the justice that the summons was duly served a reasonable time be-
fore the time appointed for appearance, such justice may proceed ex parte o
hear and determine the case in the absence of the defendant, as fully and effec-
tually, to all intents and purposes, as if the defendant had persondally appearea
in obedience to such summons and had pleaded “not guilty”, or the justice may,
if he thinks fit, issue his warrant as provided by sections six hundred and fifty-
nine and six hundred and sixty and adjourn ihe hearing of the complaint or in-
formation until the defendant is apprehended.

722, (1) Before or during the hearing of any information or complaint the justice
may, in his discretion, adjourn the hearing of the same to a certain time or place
to be then appointed and stated in the presence and hearing of the party or
parties, or of their respective counsel, solicitors or ugents then present, but no
such adjournment shall, except with the consent of both parties, be for more
than eight days.

as revenue producing instrumentalities for law agents. I therefore
consider that in summary conviction cases costs are not intended to
include attorney fees.”

As to the right to full answer and defence, it is relevant to refer again
to R. v. ROACH(1914), 23 C.C.C.28, quoted under s.557, ante.

ADJOURNMENT.—Security for appearance of defendant,—Non-appearance of
defendant—PFProceeding ex parte,—Warrant,—Non-appearance of prosecutor.

710. (1) The summary conviction court may, in its discretion,
before or during the trial, adjourn the trial to a time and place to
be appointed and stated in the presence of the parties or their re-
speciive counsel or agents, but no such adjournment shall, except
with the consent of both parties, be for more than eight days:

(2) Where the summary conviction court adjourns a trial it may

() permit the defendant to be at large,

(b) commit him by warrant in Form 14 to a prison within
the territorial division for which the summary conviction court
has jurisdiction or to such other safe custody as the sum-
mary eonviction court thinks fit, or

(e) discharge the defendant upon his recognizance in Form 28,

{i) with or without sureties, or
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(i) upon depositing such sum of money as the court directs,
conditioned for his appearance at the time and place fixed
for resumption of the trial.

(3) Where the defendant does not appear at the time and place
appointed for the trial, and service of the summons within a rea-
sonable period before the appearance was required is proved, or
does not appear for the resumption of a trial that has been adjourned
in accordance with subsection (1), the summary conviction court

(a) may proceed ex parie to hear and determine the proceed-
ings in the absence of the defendant as fully and effectually as
if the defendant had appeared, or

(b) may, if it thinks fit, issue a warrant in Form 8 or 9, as
the case may be, for the arrest of the defendant, and adjourn
the trial to await his appearance pursuant thereto.

(4) Where the prosecutor does not appear at the time and place
appointed for the resumption of an adjourned trial, the summary
conviction court may dismiss the information with or without costs.

Subsec.(1) is the former 5.722(1); subsec.(2) is the former s.722(4) with
the addition of provision for cash bail, as to which see also s.451(a} ante.
Subsec.(8) combincs the former ss.718 and 722(5); subsec.(4) is the former
5.722(3), as to which see also 5.706 ante. The former .722(2) is not con-
tinued in terms—a complete procedure is provided without it.

$.718 came from s.853% in the Code of 1892, and R.5.C. 1886, c.178,
5.39. It originated in 7 and 8 Geo. 1V, ¢.29, 5.65 (Imp.) whence it was
taken into the Larceny Act, 1861, s.105 (Imp.). 8.722 came from $.857 in
the Code of 1892, and R.8.C. 1886, ¢.178, s5.48-51.

As to adjournment, see R. v. ROACH, cited under s.557 anie. The
Code in 5.710(1) lays down certain rules, but obviously it would be im-
possible for it to lay down rules for, or even to specify all of the circum-
stances under which an adjournment may be asked. A material witness
may not be available, the prosecution may amend the information in a
material part, the accused may wish to consult counsel—these situations
are common enough. In such circumstances the justice must exercise his
discretion, and it should be unnecessary to add that it is his duty to be
fair to the prosecution as well as to the accused. But, bearing that n
mind, it may be said that, within limits and as a general rule, he will
exercise a wise discretion if he grants the adjournment, move especially
if the summons is before him for the first time. It has been observed
with regard to a preliminary hearing that a supcrior court will not
interfere with the exercise of a justice’s discretion upon an application
for adjournment, but this is not true of summary convictions, and not
uncommonly, convictions have been set aside because adjournment was
refused.

For example in R. v. FARRELL(1907), 12 C.C.C.524, a summons was
served upon the defendant on the 8th day of October, requiring his
appearance on the next day. He answered the summons, but pressed
for an adjournment on account of the absence of his solicitor. This
request was refused, and he was convicted. It is unnecessary to state the
surrounding circumstances in detail, beyond saying that they drew from
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(2} If, at the time and place to which the hearing or further hearing is adjourned,
either or both of the parties do not appear, personally or by his or their counsel,
solicitors or agents respectively, before the justice or such other justices as shall
then be there, the justice who is then there may proceed to the hearing or further
hearing as if the party or parties were present.

(3} If the prosecutor or complainant does not appear the justice may dismiss
the information, with or without cosis as to him seems fit.

(4) Whenever any justice adjourns the hearing of any case he may suffer the
defendant to go at large or may commit him to the common gaol or other
prison within the territorial division for which such justice is then acting, or
to such other safe custody as such justice thinks fit, or may discharge the de-
fendant upon his recognizance with or without sureties at the discretion of
such justice, conditioned for his appearance at the time and place to which such
hearing or further hearing is adjourned.

(5) Whenever any defendant who is discharged upon recognizance, or allowed
to go atf large, docs not appear at the time mentioned in the recognizance or to
which the hearing or further hearing is adjourned the justice may issue his
warrant for his apprehension.

a superior court Judge this scathing comment:
“1 have rarely heard of magisterial authority being more arbitrarily
and unlatrly exercised thau it appears to have been by the palice
magistrate in this case. His course was entirely contrary (o the spirit
which happily pervades the administration of justice in this country.”

That case was followed later (R, v. LORENZO({1909), 16 C.C.C.19) in

a sitvation which appears in the following excerpts from the reported

judgment:
"“The police magistrate says that, in his opinion, the application by
the defendant was made for the purpose of delay. It certainly was, but
for such delay . . . ... reasonable, reduced to a minimum .. .. .. as
would enable the defendant to get the evidence of one or more of three
named persons believed to be then within a short distance of the place
where the trial was proceeding, and, as it turns out, upon the evidence
of the prosecutor, one of these named persons was present in court,
although not to the knowledge of the defendant or magistrate.”

The judgment proceeds:
“It s, subject to the question of depriving a defendant of a fair trial,
for the magistrate to say what is reasonable time after service for a
defendant to appear and stand trial, and further what is reasonable
service, Here the defendant did appear; and, under all the circum-
stances of the case, should he be held to depend simply upon his own
denial, or should, upon terms that would prevent any possible mis-
carriage, an adjournment have been granted? No harm, as it seems to
me, could have resulted from such adjournment. Upon his arrest in
the motning he had given bail to the satisfaction of the magistrate
himsell, for his appearance at 5 o'clock. He then appeared. Had an
adjournment been granted until a later hour that evening, or until
some convenient time a little later, the defendant would have been
obliged to renew his bail or remain in custody. At such cost, can it be
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said that for the purpose of fair trial the defendant was not entitled
to an adjournment? 1t is reasonable, if a person plead not guilty before
a magistrate and requires time for his defence and to produce his
evidence, that he should get it.”

A strong case to the same effect was R. v. HALLCHUK (ELCHUK),
[1928]1 W.W.R.646, in which the accused was a foreigner with an im-
perfect knowledge of the English language. He was arrested and, when
taken before the magistrate on the same day, he asked for an adjourn-
ment in order that counsel whom he had retained might be present.
Counsel also sent a telegram to the magistrate making the same request,
which, however, was not granted. The accused was released upon appli-
cation for a writ of habeas corpus.

“To refuse an accused under such circumstances, a reasonable remand
in order that he might have the benefit of counsel’s advice and conduct
of his defence is simply to disregard one of the strongest safeguards
which our law has provided for persons accused of crime ... ...

I think the whole proceedings before the magistrate were an
instance of undue haste in railroading the prisoner (if I may use the
expression) into Court on the afternoon of the day on which he was
arrested, and notwithstanding the protest of the accused and the tele-
gram reccived from his counsel, proceeding with the case and sending
this man off to jail.”

Still, as has been observed, there are limits beyond which the justice
need not go to exercise his discrecion in favour of the accused, and the
two cases now to be cited are instances in which refusal to grant an
adjournment was held, upon review, to have been justified. In the first,
R. v. IRWING(1908), 14 C.C.C.489, the Court said that “inasmuch as
she (the accused) gave evidence on her own behalf, and in plain terms
shewed that the charge was well founded, it does not appear that any
injustice was occasioned by the refusal of the adjournment.” In the
second, R. v. PFISTER{1911), 19 C.C.C.92, the Court merely observed
upon this point, that: “The prisoner did not ask . . . ... for an adjourn-
ment at any stage of the case, nor did he ask for che assistance of counsel
until after the evidence was in, and the magistrate had intimated that he
would find him guiley.”

Both these decisions were based upon an English case which, in the
former, was cited in the following terms:

“In R. v. BIGGINS(1862), 5 L.T.N.5.605, it was held upon a similar
enactment, the origin of that found in our Code (i.e., that the de-
fendant shail be admitted to make his {ull answer and delence), that it
did not touch the discretionary power of the magistrate in the conduct
of the trial, and that he was not bound to adjourn to enable the accused
to procure counsel, and that, although the accused had the absolute
right to the assistance of counsel, if he could obtain it, he was not
entitled as of right to an adjournment for the purpose of enabling him
to do so. Cockburn, C.J., said: ‘The intention of the statute was that
it should not be in the power of the justices to refuse a party legal
assistance upon 2 summary hearing, when he desired it, but where the
matter resolves itself into the question of an adjournment, though it
would be proper in the justices to adjourn under the circumstarces,



PART XXIV—SECTIONS 710 & 711 1063

oLD CODE:

726. The justice, having heard what each party has to say, and the witnesses
and evidence adduced, shall consider the whole matter, and, unless otherwise
provided, determine the same and convict or make an order against the de-
fendant, or dismiss the information or complaint, as the case may be.

yet the statute does not touch his discretionary power on that subject.’
" *The magistrate,” said the Chief Justice, ‘must have a discretion as
to adjourning. The Act does not put the right in such case higher
" than that of a person tried for felony. Suppose a person in the dock says
that he wants counsel or attorney. It may be very proper to postpone
his trial, but you cannot say that if the Judge chooses to try him at once
he has no jurisdiction.””

Lest the reader feel that these two groups of cases are in conflict,
it should be noted that there is no real inconsistency. The gist of the
remarks of Cockburn, C.J., is in the words ‘it would be proper in the
justices to adjourn under the circumstances”. If they retuse to do so,
but proceed with the hearing, the resultant conviction may be set aside
if there is any reason to believe that the accused has not had a chance
to present his full answer and defence; and if the conviction 1s quashed,
it will not be because the justices lacked jurisdiction, but because their
denial of that inherent right of the accused was “‘contrary to the spirit”
—and here the letter is but the expression of the spirit—"which hap-
pily pervades the administration of justice in this country.”

ADJUDICATION.

CONVICTION, ORDER OR DISMISSAL.

711. When the summary conviction court has heard the proseen-
tor, defendant and wiinesses it shall, after considering the matter,
convict the defendant or make an order against him or dismiss the
information, as the case may be,

This is the former 5.726. It was 5.858 in the Code of 1892, and
R.5.C. 1886, c.178, 5.52. Convicted means “found guilty”: R. v. BLABY,
[1894]12 Q.B.170. As to withdrawal of information, see notes to 5,706 ante.

It is the duty of the justice not only to hear but to determine the
matter before him. Sometimes he may wish to take time to consider
his decision. He is quite at liberty to adjourn [or that purpose, but must
announce a time and place at which judgment will be given. The limic
of eight days does not apply to such an adjournment, but if he adjourns
sine die his jurisdiction 1s lost.

Sometimes too, if there be two or more justices, they fail to agree.
If there are more than two, the majority may decide the matter, but,
if they are equally divided, there is no adjudication. ‘“Where the justices
are equally divided the case should be adjourned and reheard by a
reconstituted court” (19 Hals., 1st ed., 601). The rehearing, it appears,
may take place without the laying of a new information before the same
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justices along with others called in to assist them, or before other justices
upon a new information (LANE v. KRENKEWICH(1932), 60 C.C.C.61).
'The first of these alternatives would be proper if it were likely that the
statutory peviod of limitation might expire before a new information
could be laid; if there were no such possibility, the second seems pre-
ferable.

PREVIOUS CONVICTION.—Procedure where previous eonviction charged.—
Where hearing ex parte.—Proof of previous eonviction.

712. (1) Where a defendant is convicted of an offence for which
a greater punishment may be imposed by reason of previous con-
victions, ne greater punishment shall be imposed upon him by rea-
son thereof unless the prosecutor satisfies the summary eonviction
court that the defendant, before making his plea, was notified that
a greater punishment would be sought by reason thereof.

(2) Where a defendant is convicted of an offence for which a
greater punishment may be imposed by reason of previous convic.
tions, the summary conviction court shall, upon application by the
prosecutor, and upon being satisfied that the defendant was notified
in accordance with subsection (1), ask the defendant whether he
was previously convicted, and if he does not admit that he was pre-
viously convicted, evidence of previous convictions may be adduced.

(3) A summary conviction court that holds a trial pursuant to
subsection (3) of section 710 may, if it convicts the defendant,
make inquiries with respect to previous convictions, whether or not
the defendant was notified that a greater punishment would be
sought by reason thereof.

(4) For the purposes of this section, a previous conviction may
be proved in the manner prescribed by section 574.

This covers matters dealt with in the former 5,72 A and 5.757(3), and
{as to subsec.(4)) comes from the former 5.982 (now 5.574). However, it
is largely new,

5.721A came into the Code as 1943, ¢.23, 5.15, and was amended by
1948, .39, 5.22. It settled a difference of judicial opinion whether the
former 5.851 (now in 5.572) applied to summary conviction offences. The
section was one of a number of amendments of similar tenor and in
connectiont with them the following appears in the Senate Debates, 1043,
p-348:
“These relate to procedure in cases where the offence with which a
erson is charged is of a type for which greater punishment may be
inflicted upon the accused if it is proved that he was previously con-
victed. The procedure outlined in these sections differs from, and,
in my opinion, is fairer than, that now followed. For instance, at the
present time where a person is being proceeded against summarily,
under the summary convictions part of the Criminal Code, and the
Crown alleges the offence to be a second offence, some reference to this
may be made in the information. That certainly is embarrassing to
the accused person and makes it more difficult for him to defend him-
self. At least, the atmosphere in court is more unfavourable to him.
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721a. Upon the trial of any person for an offence for which a greafer pinish-
ment may be inflicted by reason of a previous conviction, if the accused is found
guilty, the justice shall then, and not before, if requested by the prosecutor, ask
the accused whether he was previously convicted, and if he does not admit that
he was so previously convicted evidence may be adduced to prove such previous
conviction.

(2} If upon the hearing of any information for any such offence the justice
_proceeds ex parte to hear and determine the case in the absence of the accused
as provided in section seven hundred and eighteen the justice may inquire con-
cerning any previous conviction.

757. (3) Upon any indictment or information against any person for a sub-
sequent offence, a copy of such conviction, certified by the proper officer of the
court, or proved to be a true copy, shall be sufficient evidence to prove a con-
viction for the former offence.

982. A certificate containing the substance and effect only, omitting the formal
part, of any previous indictment and conviction for any indictable offence, or a
copy of any summary conviction, purporting to be signed by the clerk of the
court or other officer having the custody of the records of the court hefore
which the offender was first convicted, or to which such summary conviction
was returned, or by the deputy of such clerk or officer, shall, upon proof of the
identity of the person of the offender, be sufficient evidence of such conviction
without proof of the signature or official character of the person appearing to
have signed the same.

The amendments that I have relerred to deal with summary convic-
tions, summary trials of indictable offences and speedy trials of in-
dictable offences, and they all provide that the inlormation shall not
make any relerence to a previous conviction. Only after the accused
person has been convicied of the offence for which he is then being
tried may the judge, at the requcst of the Crown ptosecutor, inquire
of the accused whether it is his first offence. If he says it is, the Crown
may then put in evidence to prove that he is not telling the truth.”

The principle of the early legislation on this subject (6 & 7 Wm. 1V,
¢.111 (Imp.)) was that the jury should not before conviction be made
aware that the accused had been convicted previously.

Former s.851 stated how previous convictions should be mentioned
in indictments for offences where a heavier penalty followed a sub-
sequent conviction. There was no corresponding provision in Part XV,

The cases show two conflicting views of the principle involved. The
first is that the previous conviction should be sct out in the information
so that the accused may know that he is charged with something ecarry-
ing more serious couscguences than a figst offence, e.g., R. v. DAL-
BERGH(1930), 55 C.C.C.177.

The other view is that the previous conviction should not be set out
in the information because of the danger of prejudice to the accused
in having it brought to the attention of the magistrate. This is dis-
cussed in PRUD’HOMME v. PETITJEAN(1942), 77 C.C.C.327 (Que.
5.C.).
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The revision resolves the conflict of views by providing that a pre-
vious conviction shall not be mentioned in the information, and that
where a subsequent offence carries a heavier penalty by reason of a
previous conviction, that heavier penalty shall not be asked for unless
the prosecutor has notified the accused that he intends to ask for it.

This provision for notice is comparable to that contained in 5.23 of
the English Criminal Justice Act 1948, which provides that {for the pur-
pose of determining whether an offender is liable to be sentenced to
corrective training or preventive detention):

“no account shall be taken of any previous conviction or sentence
unless notice has been given to the offender and to the proper officer
of the court at least three days before the trial that it is intended to
prove the previous conviction or sentence; and unless any such pre-
vious conviction or sentence is admitted by the offender the question
shall be determined by the verdict of a jury.”

In MAXWELL v. D.P.P({1934), 24 Cr. App. R.152 at p.173 it was
said that:

“And in general no question as to whether a prisoner has been convicted
or charged or acquitted should be asked or, if asked, allowed by the
Judge, whao has a discretion under proviso (f} {i.e. to s.1 of the Criminal
Evidence Act (1898)), unless it helps to elucidate the particular issue
which the jury is investigating, or goes to credibility, that is, tends
to show that he is not to be believed on his cath; indeed the question
whether a man has been convicted, charged or acquitted, even if it
goes to credibility, ought not to be admitted, if there is any risk of
the jury being misled into thinking that it goes not to credibility but
to the probability of his having committed the offence with which he
is charged.”

The difference between Canadian and English law in this respect
has been noted under 5.572, but it may be observed also that in KOU-
FIS v. R.(1941), 76 C.C.C.161, it was held by the Supreme Court that a
question to the accused with reference to a previous offence was merely
prejudicial, and in effect, that, although s.12 of the Canada Evidence
Act permits an accused to be questioned as to previous convictions, he
is not otherwise to be cross-examined as to alleged offcnces unless the
evidence falls within the rule relating to evidence of similar acts.

MEMO OF CONVICTION OR ORDER.—Forms.—Warrant of committal,

713. (1) Where a defendant is convicted or where an ovder is
made against him, a minute or memorandam of the conviction or
order may be made, without fee, but whether or not a minute or
memorandum is made, the conviction or order shall be drawn up by
the summary conviction court in Form 31 or 32, as the case may be.

(2) Where a defendant is convicted or an order is made against
him, the summary conviction court shall issue a warrant of com-
mittal in Form 18§ or 19, and section 447 applies in respect of a
warrant of commitial issued under this subsection.

This comes from the former 55712 and 727. 5.712 was s5.844 in the
Code of 1892, and R.S.C. 1886, ¢.178, 5.22, am. by 52 Vict,, c.45, s.4. 8,727
was 5.859 in the Code of 1892, and R.S.C. 1886, c.178, s.53.
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712, The provisions of section six hundred and sixty-two relating to the en-
dorsement of warranis shall apply 1o the case of any warrant issued under the
provisions of this Part against the accused, whether before or after conviction,
and whether for the apprehension or imprisonment of any such person.

727, If the justice convicts or makes an order against the defendant, a minute
or memorandum thereof may then he made, for which no fee shall be paid, and
the conviction or order, in such case, shall afterwards be drawn up by the justice
on parchment or on paper, under his hand, in such one of the forms of con-
viction or of orders from 31 to 36 inclusive as is applicable to the case, or to
the like effect.

728. When several perscns join in the commission of the same offence, and
uporn conviction thereof euch is adjudged to pay a penalty which includes the
value of the property or the amount of the injury done, ro further sum shall be
paid to the person aggrieved than such amount or value and costs, if any, and
the residue of the penalties imposed shall he applied in the same manner as
other penalties imposed by a justice are directed 10 be applied.

It has been held that a variance bhetween the minute and the con-
viction is ground for quashing the conviction: Ex p. CARMICHAEL
(1903}, 8 C.C.C.19. :

The arrest of accused under a warrant of committal issued in one
county amd cxecuted in another, without backing, was held in R. v.
WHITESIDE(1904), 8 {.C.CATS, not to justtty the release ol the ac-
cused on habeas corpus.

DISPOSAL OF PENALTIES WHEN JOINT OFFENDERS.

714. Where several persons join in commitling the same offence
and upon conviction each is adjudged to pay an amount to a person
aggrieved, no more shall be paid to that person than an amount
equal to the value of the property destroyed or injured or the
amount of the injury done, together with costs, if any, and the resi-
due of the amount adjudged to be paid shall be applied in the
manner in which other penalties imposed by law are directed to he
applied.

This is the former 5.728, which was s.860 in the Code of 1892 and
R.5.C. 1886, c.178, s.54. Under this Gode it can apply only to s.873.

A partnership as such cannot be charged. The individual partners
should be charged either jointly or separately, and if convicted, penalized
separately: R, v. HARRISON AND COMPANY(1800), 101 E.R.1516;
Re ROSKE & MESSENGER, [1919]1 W.W.R 34|,

The words in 5,728 were “no further sum shall be paid to the person
aggrieved than such amount or value.” The provision appears to have
been taken into the Larceny Act 1861 (Imp.) 5.106 from Jervis” Act, 11 &
12 Vict., c43, .31, and in a note to the former in Greaves' Cons. Acts,
p.148, it is said that:
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“The words ‘such value and amount” are substituted for ‘that which
shall be [orfeited by one of the offenders’; for it may well be that no
offender may pay the whole value or amount of injury done, though
the sums paid by all may exceed that value or amount.”

ORDER OF DISMISSAL.—Forms.—Effect of certificate.

715. (1) Where the summary conviction court dismisses an
information il may, if requested by the defendant, draw up an order
of dismissal, and shall give to the defendant a certified copy of the
order of dismissal.

(2) A copy of an order of dismissal, cerlified in accordance with
subsection (1) is, without further proof, a bar to any subsequent
proceedings against the defendant in respect of the same cause.

This is the lortner 5.730, which was s.862 in the Code of 1892 and
came from R.S.C. 1886, c.178, s.56. Under this section the copy of the
order need only be [urnished on request. As to laying a new informa-
tion where there has been no lhearing on the merits, see notes to 5.706
anfe.

COSTS.—To informant.—To defendant,—To be set out.—Costs are part of
fine.— Where no fine imposed.—Definition.

716. (1) The summary conviction ecourt may in its discretion
award and order such costs as it eonsiders reasonable and not in-
consistent with the fees established by section 744, to be paid

{a) to the informant by the defendant, where the sumimary
conviction court convicts or makes an order against the de-
fendant, or

(b) to the delendant by the informant, where the summary
conviction court dismisses au information.

(2) An order under subsection {1} shall be set out in the con-
viction, order or ovder of dismissal, as the case may be.

(3) Where a fine or sum of money or both are adjudged to be
paid by a defendant, and a term of imprisonment in default of pay-
ment is imposed, the defendant is, in default of payment, liable to
serve the term of imprisonment imposed, and for the purposes of
this subsection, any costs that are awarded against ithe defendant
shall be deemed 1o be part of the fine or sum of money adjudged
to be paid.

(4) Where no fine or sum of money is adjudged to be paid by a
defendant, but costs are awarded aguainst the defendant or informant,
the person who is liable to pay them is, in default of payment, liable
to imprisonment for one month,

(5) In this section, “costs” includes the costs and charges, after
they have been ascertained, of committing and econveying to prison
the person against whom costs huve been awarded.

Subsec.(1) comes from the lormer 35.733 and 756, which were 54,867
and 868 in the Code of 1892, and ss.58 and 5% in R.S.C. 1886, c.178 It
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730. If the justice dismisses the information or complaint, he may, when re-
quired 5o to do, make an order of dismissal in form 37, and he shall give the de-
fendant a certificate in form 38, which, upon being afterwards produced, shall
without further proof, be a bar 1o any subsequent information or complaint for
the same matier, against the same defendani.

735. In every case of a summary conviction, or of an order made by a justice,
such justice may, in his discretion, award and order in and by the conviction or
order that the defendant shall pay to the prosecutor or complainant such costs
as to the said justice seem reasonable in that behalf, and not inconsistent with
the fees established by law to be takem on proceedings had by and before
justices.

736. Whenever the justice, instead of convicting or making an order, dismisses
the information or complaint, he may, in his discretion, in and by his order of
dismissal, award and order that the prosecutor or complainant shall pay ito the
defendant such costs as to the said justice seem reasonable and consistent with
law.

737, The sums so allowed Jor costs shall, in all cases, be specified in the con-
viction or order, or order of dismissal, and the same shall be recoverable in the
same manner and under the same warrants as any penalty, adjudged to be paid
by the conviction or order, is to be recovered.

738. Whenever there is no such penalty to be recovered such costs shall be re-
coverable by distress and sale of the goods and chattels of the party, and in
default of distress, by imprisonment, with or without hard labour, for any term
not exceeding one month.

will be noted that 5.735 used the words “such costs as to the said justice
seem reasonable in that behalf and not inconsistent with the fees estab-
lished by law to be taken on proceedings had by and before justices”,
while 5.736, in dealing with costs, used the words *such costs as to the
said justice seem reasonable and consistent with law”. The Supreme
Court has held that the costs which may be awarded to a2 complainant
or defendant are the fees fixed by the tariff. See 4. G. QUEBEC v. 4. G.
CANADA, [1945] S.C.R.600, per Kerwin, J. (now C.].), at 607:
“I think it plain that, in dealing with summary conviction matters,
Parliament intended. by this amendment (the provisions of s.770
(now s.744) setting up a tariff of fees), to insure not only that the fees
mentioned in the tariff and no other could be divected to be paid by a
complainant or accused but also that no other fees for the itemized
seviices could e taken or accepled by the parties mentioned, and that
in summary conviction proceedings the tariffs of fecs or costs which
up to that time Parliament had heen willing should be fixed by the
provinces should therealter be unilorm.” {Ttalics added)
At p.608:
“My opinion is that 5770, Criminal Code, is not confined to provid-
ing for the maximum amount that may be imposed upon a person
convicted of an offence, or upon the complainant in the event of the
dismissal of the charge, but is an imperative direction to all concerned
that, for the services io be rendered by the officials named, and far
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witnesses, no other fees shall be demanded or accepted.”
Held that the section should not be restricted to the case when the
unsuccessful party has to pay costs to the other.

Subsecs.(2) and (3} are the former s.737 which was 5.869 in the Code
of 1892, and R.S.C. 1886, c.178, s.60. Subsec.(4) comes from the former
5.7%8, which was s.870 in the Code of 1892, and R.S.C. 1886, c.178, 5.61.
The reference to distress has been omitted as that procedure has been
dropped throughout.

Subsec.(5) embodies what was in the warrants of committal and the
authority to issue them.

SUrReTIES TOo KErr THE Pracr,

WHERE INJURY OR DAMAGE FEARED.—Duty of justice..—Adjudication.——

Recognizance.~—Committal in default.—Forms.—Procedure.

717. (1) Any person who fears that another person will cause
personal injury to him or his wife or child or will damage his prop-
erty may lay an information before a justice.

(2) A justice who recieves an information under subsection (1)
shall cause the parties to appear before him or before a summary
conviction court having juriadiction in the same territorial division,

(3) The justice or the summary conviction court before which
the parties appear may, if salisfied by the evidence adduced that the
informant has reasonable grounds for his fears,

(a) order that the defendani enter into a recognizance, with
or without sureties, to keep the peace and be of good behav.
iour for any period that does not exceed twelve months, or

(b) commit the defendant to prison for a term not exceeding
twelve months if he fails or refuses to enter into the recogni-
zance.

(4) A recogrnizance and commiitial to prison in default or recog-
nizance under gubsection (3) may be in Forms 28 and 20, respec-
tively.

(5) The provisions of this Part apply, mutatis mutandis, to pro-
ceedings under this section.

This comes from the former 5.748(2) to (5). This procedure appeared
in the Code of 1892 in 5959 as amended in 1893. A new subsec.(2),
changing “burn or set fire to” to “damage” was enacted by 1948, c.39,
s.29. The only change effected by this section is to require that an in-
formation be laid.

A Justice of the Peace may take money to lie in deposito for the
security of the peace: MOYSER v. GRAY(1636), Cro.Car.446.

See notes to .718.

BREACH OF RECOGNIZANCE.

718. A person bound by recognizance under section 717 who
commits a breach of the recognizance is guilty of an offence punish.
able on summary conviction,
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748. (2) Upon complaint by or on bahalf of any person that on account of
threats made by some other person or on any other account, he, the com-
plainant, is afraid that such other person will do him, his wife or child some
personal injury, or will damage his property, the justice before whom such
complaint is made, may, if he is satisfied that the complainant has reasonable
grounds for his fears, require such other person to enter into his own recogni-
zance, or fo give security, to keep the peace, and to be of good behaviour, for a
term not exceeding twelve months.

(3} The provisions of this Part shall apply, so far as the same are applicable, to
proceedings under this section, and the complainant and defendani and wit-
nesses may be called and examined, and cross-examined, and the complainant
and defendant shall be subject to costs as in the case of any other complaint.
(4) If any person so required 1o enter into his own recognizance or give security
as aforesaid, refuses or neglects so to do, the same or any other justice may
order him to be imprisoned jor any term not exceeding twelve months.

(5) The jorms 48, 48a, 49 and 50, with sdch variations and additions as the
circumstances may require, may be used in proceedings under this section.

This is new. Formerly, the only remedy upon breach of the re-
cognizance (not itself involving an offence, such as assault) was to apply
the appropriate remedy for breach of the recognizance.

Here must be mentioned the procedure in preventive justice, which
is in the nature of a special remedy, and which, it is now settled by the
judgroent of the Supreme Court of Canada in MacKENZIE v. MARTIN
(19543, 108 C.C.C.303, is in force in Canada and has not been interfered
with by the Criminal Code. It is regarded as depending upon a statute
of 1360, 84 Ed. 1L, c.l, under which justices were authorized “to take
of all them that be not of good fame sufficient surety and mainprize of
their good behaviour towards the King and his people,” although there
has been some opinion that it existed even earlier.

Blackstone, at the beginning ol Book V, says of it:
“This preventive justice consists in pledging those persons, whom
thiere is a probable ground to suspect of luture mishehaviour, to sti-
pulate with and to give full assurance to the public, that such offence
as is apprehended shall not happen; by finding pledges or securities
for keeping the peace, or for their good behaviour.”

In Volume 1, page 356, he says the general duty of ail constables,
both high and petty, as well as of the other officers, is to keep the King's
peace in their several districts.

In R. v. SANDBACH, [1935] 2 K.B.192, the following appears:
“1 cannot think that the expression against the peace or apprehension
of a breach of the peace is confined to a breach or apprehension of a
breach of that part of the law which provides that persons shall not
commit assaults.”

The following is quoted from the judgment of Mr. Justice (now
Chief Justice) Kerwin in MacKENZIE v. MARTIN, at page 313:

“In"R. v. COUNTY OF LONDON QUARTER SESSIONS, [1948]

1 All ER.72 at p.7t, Lord Goddard, C.J., peinted out that LANS-
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BURY v. RILEY was clear authority that Justices can bind over
whether the person is, or is not, of good fame. Later he stated: 'In
the case of the present statute there is a consensus of opinion to be
found in the books extending back for some 400 years that this Act,
which was described by both Coke and Blackstone as an Act for pre-
ventive justice, does enable justices at their discretion to bind over a
man, not becausec he has committed an offence, but because they
think [rom his behaviour he may himself commit or cause others to
commit oftences against the King’s peace. It is abundantly clear that for
several centuries justices have bound by recognizances persons whose
conduct they consider mischievous or suspicious, but which could not,
by any stretch of imagination, amount to a criminal offence for which
they could have been indicted.’

Lord Goddard expressed the view that the catalogue of the large
number of instances which would justify sureties for good behaviour
heing taken, given in Dalton’s Country Justice was not intended to
be exhaustive. In my view the common law preventive justice was in
force in Ontario: ss.(2) of s.748 or any other provision of the Code to
which our attention was directed, does not interfere with the use of
that jurisdiction; and the respondent was intending to exercise it. He,
therefore, had jurisdiction over the subject-matter of the complaint,
and did not exceed it.”

The jurisdiction in preventive justice had previously been exercised
in Canada. In R, v. FAUSTMAN, reported in the Royal Canadian
Mounted Police Gazette under date of October 16, 1940, the accused
was bound over to keep the peace for one year in a “Pceping Tom” case
which, however, will now be covered by 5.162 of this Code. It was simi-
larly exercised in R. v. POFFENROTH(1942), 78 C.C.C.181, in which
accused was charged at common law with conduct likely to cause a
breach of the peace by following after and annoying a woman on a
city street. Some doubt as to the existence of the jurisdiction had been
created by earlier litigation in which the plaintif in MacKENZIE .
MARTIN had been involved.

The following principles may be drawn from the cases;

(1) Justices have the right at the instance of a private applicant to
bind over a person to keep the peace or to commit him in default of
recognizance.

(2} Justices have the right in the public interest to require a person to
provide sureties for his good behaviour or to commit him in default.
(8) Peace officers have a duty inherent in their office to prevent a
breach of the peace that is apprehended on reasonable grounds. As to
their protection and that of others in deing so, see s5.30 and 31, ante.

APPEAL.

P. E. ISLAND, NEWFOUNDLAND.~—Nova Scotia, New Brunswick, Manitoba.,—
Quebee.—Oniario.—Saskatchewan, Alberta.—British  Columbia.—Territorics.
719. For the purposes of sections 720 to 732, “appeal court™

means
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749, Unless it is otherwise provided in any Act under which a conviction takes
place or an order is made by a justice for the payment of money or dismissing
an information or complaint, any person who thinks himself aggrieved by any
such conviction or order or dismissal, the prosecutor or compiainant, as well as
the defendant, may appeal, .

(@} in the province of Ontario, 1o the county court of the district or county or
group of counties where the cause of the information or complaint arose;
(b} in the province of Quebec, to the Superior Court;

(c) in the provinces of Nova Scotia, New Brunswick and Manitoba, to the
county court of the district or county where the cause of the information or
complaint arose; .

(d) in the province of British Columbia, to the county court, at the sitting there-
of which shall be held nearest to the place where the cause of the information
or complaint arose;

(e) in the province of Prince Edward Island, to the Supreme Court;

(f) in the province of Saskatchewan, to thg District Court of the district in
which the cause of the information or complaint arose, at the judicial centre of
the district or sub-judicial district or at the sittings thereof which shall be held
nearest to the place where the cause of the information or complaint arose:
Provided that the district Court Judge of such judicial district shall have power
to appoint the place for the hearing of such appeal on the application of any
party to it;

(ff} in the province of Alberta to the District Court having jurisdiction in the
judicial district in which the cause of the information or complaint arose, at the
judicial centre of the judicial district or sub-judicial district or at the sittings
thereof which shall be held nearest to the place where the cause of the infor-
mation or complaint arase: Provided that a Judge of such district Court shall have
power to appoint the place for the hearing of such appeal on the application of
any party 1o it;

(g) in the Northwest Territaries, to a stipendiary magistrate; and

(k) in the Yukon Territory, to a judge of the Territorial Court.

(i) in the province of Newfoundland, to the Supreme Court,

(2) In the case of the provinces of Saskatchewan and Alberta, und of the North-
west Territories and the Yukon Territory, the judge or stipendiary magisirate
hearing any such appeal shall sit without a jury; and such sitting in the North-
west Territories and the Yukon Territory shall be held at the place where the
cause of the information or complaint arose, or at the nearest place thereto
where a court is appointed to be held.

(a) in the Provinces of Prince Edward Island and Newfound-
land, the Supreme Court,

(b) in the Provinces of Nova Scotia, New Brunswick and Mani-
toba, the county court of the district or county where the cause
of the proceedings arose,

(c) inthe Province of Quebec, the Superior Court.

(d) in the Province of Ontario, the county court of the district
or county or group of countics where the cause of the proceed-
ings arose,

(e) in the Provinces of Saskatchewan and Alberta, the district
court of the judicial district or sub-judicial district in which the
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cause of the proceedings arose,

(f) in the Province of British Columbia, the county court of the
county in which the cause of the proceedings arose, and

(g) in the Yukon Territory and Northwest Territories, a judge
of the Territorial Court.

This comes from the former 5.749(1). It involves no change except
in relation to the Northwest Territories, as toc which see note to s.6.

APPEAL.—By defendant,—By informant or Attorney General.
720. Except where otherwise provided by law,
(a) the defendant in proceedings under this Part may appeal
to the appeal court
(i) from a conviction or order made against him, or
(ii) against a sentence passed upon him: and
(b) the informant or the Attorney General in proceedings under
this Part may appeal to the appeal court
(i) from an order dismissing an information, or
(ii) against a sentence passed upon a defendant,
and the Attorney General of Canada has the same rights of appeal
in proceedings instituted at the instance of the Government of
Canada and conducted by or on behalf of that government as the
Attorney General of a province has under this paragraph,

This also comes from the former 5.749(1) but makes two changes. The
first is to give a right of appeal against sentence only. In this connection,
see notes to 5.727, especially as to the right to a re-hearing on the merits
after a plea of guilty in the summary conviction court.

The second change is to give to the Attorney General of Canada a
right of appeal correlative to that of the Attorney General of a province.
The former 5.763 (now 5.737) contemplated him as having such a right in
refation to a stated case. See also 5.742.

BRITISH COLUMBIA.—Alheriz, Saskatchewan.—Yukon, N.W. Territories,

721, (1) In the province of British Columbia, an appeal under
section 720 shall be heard at the sittings of the appeal court that is
held nearest to the place where the cause of the proceedings arose.

(2) In the provinces of Alberta and Saskatchewan an appeal
under section 720 shall be heard at the sittings of the appeal court
that is held nearest 1o the place where the canse of the proceedings
arose, but the judge of the appeal court may, on the application of
one of the parties, appoint a place for the hearing of the appeal.

(3) In the Yukon Territory and the Northwest Territories, an
appeal under section 720 shall be heard at the place where the cause
of the proceedings arose or at the place nearest thereto where a
court is appointed 1o be held.

"This comes from the former 5.749. It deals with the place of hearing,
As to time, see 5,723,
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750. Unless it is otherwise provided in the special Act,

(a) If the service upon the respondent which is referred to in paragraph (b) is
made ten or more days before a sitting of the court to which an appeal is given,
such appeal shall be made te that sittings; but if such service is made less than
ten days hefore a sittings, the appeal shall be made to the second sittings next
after such service: Provided that in the province of Nova Scotia the appeal
shall be to a sittings of the court in the county where the cause of the infor-
mation or complaint arose, in the one case to the sittings next after and in the
other to the second sittings after such service;

Provided further that, in the province of Prince Edward Island on application
of any party to the appeal, the court to which an appeal is given may set down
the appeal for hearing at & special sittings of the court to be held at a date
earlier than the sittings io which the appeal has been made; and

Provided further that in the province of Quebec in the judicial districts where
terms are nat fixed by proclamation of the Lieutenant Governor the sittings of
the Superior Court shall, for the purposes of this section, be deemed to com-
mence, save during legal vacation periods, on the first day of each week;

(h) the applicant shall give notice of his intention to appeal by filing in the
office of the clerk, or in the province of Alberta in the office, in the judicial or
sub-judicial district in which the cause of the information or complaint arose,
of the clerk or deputy clerk, of the court appealed to a notice in writing setting
Jorth with reasonable certainty the conviction or order appealed against and
the notice shall be served upon the respondent and the justice who tried the
case, or, in the alternative, upon such person or persons as a judge of the court
appealed to shall direct, and such service and filing shall be within thirty days
of the making of the conviction or order complained of, or in the Northwest
Territories within such further time not exceeding an additional thirty days, as
a judge of the court appealed to muy see fit to fix either before or after the
expiration of the said thirty days.

NOTICE OF APPEAL.——Contents.—Service,—Filing,—Time for service and
filing.—Alternative service.
722. (1) Where an appeal is taken under section 720, the appel-
lant shall )
(a) prepare a notice of appeal in writing setting forth
(i) with reasonable certainty the comviction or order ap-
pealed from or the sentence appealed against, and
(ii) the grounds of appeal;
(b) cause the notice of appeal to be served upon
(i) the summary conviction court that made the conviction
or order or imposed the sentence, and
(ii) the respondent,
within thirty days after the conviction or order was made or
the sentence was imposed; and
(c) file in the office of the clerk of the appeal court
(i) the notice of appeal referred to in paragraph (a), and
(ii) an affidavit of service of the notice of appeal,
not later than seven days after the last day of service of the
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notice of appeal upon the respondent and the summary con-
viction court. _

(2) In the Northwest Territories, the appeal court may fix, be-
fore or after the expiration of the periods fixed by paragraphs (b)
and (c) of subsection (1), a further period not exceeding thirty
days within which service and filing may be effected.

(3) Where the respondent is a person engaged in enforcement
of the law under which the conviciion or order was made or the
sentence was imposed, the appeal court may direct that a copy of
the notice of appeal referred to.in subsection (1) be served upon
a person other than the respondent, and where the appeal court so
directs, that service shall, for the purposes of this section and sec-
tion 723, be deemed to be service upon the respondent.

This comes from the former 5.750(b) but makes the following changes:
1. The notice of appeal is to set out the grounds of appeal;
2. The notice is to be filed within seven days after service is completed;
3. The court appealed to may permit alternative service, e.g., in a case
where a policeman who laid the original information has been trans-
ferred to another post during the time limited for appeal and service
of notice.

SETTING DOWN APPEAL.—Exception, .

723. (1) Where an appellant has eomplied with section 722,
the appeal court shall ret down the appeal for hearing at a regular
or special sittings thereof and the clerk of the appeal court shall
post, in a conspicuous place in his office, a notice of every appeal
that has been set down for hearing and notice of the time when it
will be heard.

(2) No appeal shall be set down for hearing at a time that is
less than ten days after the time when service was effected upon the
respondent of the notice referred to in paragraph (b) of subsec-
tion (1) of section 722, unless the parties or their counsel or agents
otherwise agree in writing. .

This is new. Under the procedure prescribed by the former 5.750
it was necessary that the notice of afﬂeal specify the sittings of the
court; under this procedure the time of hearing will be set by the judge
after the notice has been served and filed and the security furnished.
The section recognizes that in the larger centres it is common practice
to appoint a special time for the hearing of an appeal.

This procedure may be compared with that under s.474(1) ante, and
with the English practice. Subsec.(I) of .31 of the Summary Jurisdic-
tion Act, 1879, cited Paley, 9th ed., p.695, requires that the appeal be to
“the prescribed court of general or quarter sessions, or, if no court is

rescribed, to the next practicable court of general or quarter sessions
lgaving jurisdiction in the county, borough or place for which the said
court of summary jurisdiction acted, and holden not less than fifteen
days after the day on which the decision was given upon which the con-
viction or order was founded,” and it appears (ibid., p.701) that "It will
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(c) the appellant, if the appeal is from a conviction or order adjudging imprison-
ment, or suspending sentence, shall either remain in custody until the holding
of the court to which the appeal is given, or shall within the time limited for
filing a notice of intention to appeal, enter into a recognizance in form 51 with
two sufficient sureties before a county judge, clerk of the peace or justice for
the county in which such conviction or erder has been made, conditioned per-
sonally to appear at the said court and try such appeal, and to abide the judg-
ment of the court thereupon, and to pay such costs as are awarded by the court
or enter into a recognizance so conditioned and make such cash deposit in lieu
of sureties as the justice may determine; or if the appeal is from a conviction
or order whereby a penalty or sum of money is adjudged to be puid, the appel-
lant shall within the time limited for filing the notice of intention to appedl, in
cases in which imprisonment upon default of payment is directed either remain
in custody until the holding of the court to which the appeal is given, or enter
into a recognizance in form 51 with two sufficient surefies as hereinbefore set
out, or deposit with the justice making the conviction or order an amount Suf-
ficient 10 cover the sum so adjudged to be paid, together with such further
amount as such justice deems sufficient to cover the costs of the appeal; and,
in cases in which imprisonment in default of payment is not directed, deposit
with such justice an amount sufficient to cover the sum 5o adjudged to be paid,
together with such further amount as such justice deems sufficient to cover the
costs of the appeal; and upon such recognizance being entered into or deposit
made the justice before whom such recognizance is entered into or deposit
made shall liberate such person if in custody;

be the duty of the clerk of the peace to call on the appeal in its proper
order, ascertained according to the date and time of entry.”

SECURITY BY APPELLANT.

WHERE APPEAL FROM CONVICTION IMPOSING IMPRISONMENT,—Where
appeal from conviction adjndging imprisonment in default.—Where appeal
from conviction adjudging fine but not imprisonment,—Where appeal from
dismissal of complaint.—Formalities or recognizance.—Conditions.—New  re-
cognizance.—Rclease of appellant.

724. (1) The following provisions apply in respect of appeals
to the appeal court, namely,

(a) where an appeal is from a conviction imposing imprison-
ment without alternative punishment the appellant shall

(i) remain in custody yntil the appeal is heard, or
(ii) enter inlo a recoghazance;

(b) where an appeal is from a conviction or order adjudging
that a fine or sum of money be paid and imposing a term of
imprisonment in default of payment, the appellant shall

(i) remain in custody until the appeal is heard,

(it) enter inlo a recognizanee, or

(iii) deposit with the summary conviction court the amount
of the fine or the sum of money to be paid and an addi-
tional amount that, in the opinion of the summary con-
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viction court, is sufficient to cover the costs of the appeal;

(c) where an appeal is from a conviction or order adjudging
that a fine or sum of money be paid but not imposing a term
of imprisonment in default of payment, the appellant shall
cm‘;lply with subparagraph (ii) or (iii) of paragraph (b):
i1l

(d) where an appeal is from an order other than an order for
the payment of money or is from an order dismissing an in.
formation, the appellant shall, unless he is the Attorney Gen-
eral of Canada or of a province, enter into a recognizance in
an amount, or deposit with the summary conviction court an
amount that, in the opinion of that court, is sufficient to cover
the costs of the appeal.

{(2) A recognizance under this seetion

(a) shall be in Form 28,

(b) shall be entered into before a judge of the county or dis-
trict court, or a justice having jurisdiction in the territorial
division in which the conviction or order was made in such
amount as the judge or justice directs,

(c¢) may be required to be entered inte with one or more sure-
ties, and

(d) may, where it is not entered into by one or more sureties.
be required to be accompanied by a deposit of such sum of
money as the summary conviction court that made the con-
viction or order has directed.

lla(3) The condition of a recognizanece under this section shall be
that

(a) the appellant, if he was the defendant in the proceedings
before the summary conviction court, will appear personally
at lhs sittings of the appeal court at which the appeal is to be
heard,

{b) the appellant, if he was the prozecutor in the proceedings
before the summary conviction court, will appear personally
or by counsel at the sittings of the appeal court at which the
appeal is to be heard,

(c¢) the appellant will abide the judgment of the appeal court
on the appeal, and

(d) the appellant will pay any costs that are awarded against

.

(4) An appeal court has, with respect to a recognizance that ap-
pears to it to be insufficient, defective or invalid, the same powers
that a superior court has under subsection (5) of section 735.

(5) Where an appellant is in custody an order for discharge in
Form 35 shall, when a recognizance is entered into under this sec-
tion, be issued by the person who takes the recognizance.

This comes from the former 5.750(c) which derived from 5.880(c). The
provision from which this section immediately comes was re-enacted by
1948, .89, s.80. It is re-written here and embodies change in that the
informant who appeals {other than the Attorney General) must give
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(d) in case of an appeal from the ovder of a justice pursuant to section six
hundred and thirty-seven for the restoration of gold or gold-bearing quartz, or
silver or silver ore, the appellant shall give security by recognizance to the
value of the said property to prosecute his appeal at the proper sittings of the
court, and to pay such costs as are awarded against him;

(e} where any recognizance shall have been entered into, within the prescribed
time, and shall appear to the court before which the appeal or stated case in
respect of which the recognizance is given is brought, to have been insufficiently
entered into or to be otherwise defective or invalid, it shall be lawful for such
court if it shall so think fit to permit the substitution of a new and sufficient re-
cognizance to be entered into before such cenrt in place of such insufficient,
defective or invalid recognizance, and for that purpose to allow such time and
make such examination and impose such terms as to payment of costs as to
such court shall appear just and reasonable; and such substituted recognizance
shall be as valid and effectual to all intents and purposes as if the same had
been duly entered into within the prescribed time;

(F) the service of any notice under this section may be proven by the affidavit of
the officer or person serving the same;

{g) no person shall be deemed 1o waive the right of appeal provided by the next
preceding section merely by paying the fine imposed on his conviction without
in any way indicating an intention to appeal or reserving the right to appeal;
and the vight to appeal so provided shall, notwithstanding such payment and
failure to indicate such intention or reservation, be deemed to continue up to
the expiration of the time, or any extension thereof, for filing the notice herein-
before required.

757. Every justice before whom any person is summarily tried, shall transmit
the conviction or order and all other material in his possession in connection
with the case to the court to which the appeal is by this Part given, in and for
the district, county or place wherein the offence is alleged to have been com-
mitted, before the time when an appeal from such conviction or order may be
heard, there to be kept by the proper officer among the records of the court.
(2) The conviction or order shall be presumed not to have been appealed against,
until the contrary is shown.

security. In cl{2)}b} the words “in such amount as the judge or justice
directs” are new. “This is the security to be given by an appellant in
appealing a summary conviction, and . . . ... we add 'in such amount as
the judge or justice directs,” so as to make it clear that the judge can settle
the amount”: Senate Comm. Dec. 15-16, 1952, p.79.

PAYMENT OF FINE NOT A WAIVER OF APPEAL.-—Presumption.

725. (1) A person does not waive his right of appeal under sec-
tion 720 by reason only thai he pays the fine imposed upon con-
viction, without in any way indicating an intention to appeal or re-
serving the right to appeal.

(2) A conviction, order or sentence shall he dcemed not to have
been appealed againsi until the contrary is shown,

Subsec.(1) is the former s.750(g) which was brought into the Code by
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1934, c.47, s5.14. It is unnecessary that payment be indicated as being
made "under protest” or “without prejudice”.

Subsec.(2) is the former 5.757(2) which formed part of 5.888(1) in the
Code of 1892. Cf. the English procedure as outlined in Paley on Sum-
mary Convictions and noted under 5.727.

PROCEDURE, ON APPEAI.

TRANSMISSION OF CONVICTION, ETC.—Saving.—Appellant to furnish
transcript of evidence,

726. (1) Where a summary conviction court is served with a
copy of the notice referred to in paragraph (b) of subsection (1)
of section 722, that eourt shall transmit the conviction, order or
order of dismissal and all other material in its possession in con-
nection with the proceedings to the appeal court before the time
when the appeal is to be heard, or within such further time as the
appeal court may direct, and the material shall be kept by the
clerk of the court with the records of the appeal court.

(2) An appeal shall not be dismissed by the appeal court by
reason only that some person other than the appellant failed 10
comply with the provisions of this Part relating 1o appeals.

(3) Where the evidence upon a trial before a summary convie-
tion court has been taken by a stenographer duly sworn, the appel-
lant shall, unless the appeal court otherwise orders, eause a trans-
cript thereof, certified by the stenographer, io be furnished to the
appeal court for use upon the appeal,

Subsec.(1) comes from the former s.757(1} which formed part of
5.888(1) in the Code of 1892, but changes it to provide that the justice
need forward the material only if there is an appeal. The former provi-
sion required transmission in all cases, and 5982, which authorized the
cletk of the court “to which such conviction was returned” to issue a
certificate of conviction, contemplated that this would be done. How-
ever, it appearcd that there was a variance in the practice of the pro-
vinces in this respect.

Subsec.(2) is new. It clarifies a matter upon which there were former-
ly two points of view, one, that the appellant was bound to see that,
when the appeal was called, the court had the material upon which to
proceed, the other that, when the appellant gave notice and furnished
security for costs, he had done all that was required of him. Under this
provision, the appellant will not lose his right of appeal because of the
Justice’s default. It may be compared to art. 1219 of the Quebec Code of
Civil Procedure which provides that default in transmitting the record
may lead to dismissal of the appeal unless the appeliant proves diligence.

Subsec.(3) is new. Cf. 5.588(2).

APPEAL. —Former evidence.—Appeal against sentence—-General provisions
re appeals.

727. (1) Where an appeal has been lodged in aceordanee with
this Part from a counviction or order made against a defendani, or
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(3) Upon any indictment or information against any person jor a subsequent
offence, a copy of such conviction, certified by the proper officer of the court,
or proved to be a true copy, shall be sufficient evidence to prove a conviction
for the former offence.

{(4) In any case when a conviction or order is required by this Part after appeal
to be enforced by any justice the clerk of the court to which the appeal was had
or other proper officer shall remit such conviction or order and all papers there-
with sent to the court of appeal excepting any notice of intention 1o appeal and
recognizance to such justice to be by him proceeded upon as in such case
directed by this Part.

751. The court to which such appeal is made shall thereupon hear and deter-
mine the matter of appeal and make such order therein, with or without costs
to either party, including costs of the court below, as seems meet to the court,
and, in case of the dismissal of an appeal by the defendant and the affirmance
of the conviction or order, shall order and adjudge the appellant to be punished
according to the conviction or to pay the amount adjudged by the order, and
to pay such costs as are awarded, and shall, if necessary, issue process for en-
forcing the judgment of the court.

(4) Whenever any conviction or order is quashed on appeal, the clerk of the
peace or other proper officer shall forthwith endorse on the conviction or order
a memorandum that the same has been quashed.

(5) Whenever any copy or certificate of such conviction or order is made, a
copy of such memorandum shall be added thereto, and shall, when certified
under the hand of the clerk of the peace, or of the proper officer having the
custody of the same, be sufficient evidence, in all courts and for all purposes,
that the conviction or order has been quashed.

from an order dismissing an information, the appeal court shall
hear and determine the appeal by holding a trial de novo, and for
this purpose the provisions of sections 701 to 716, insofar as they
aredno_t inconsistent with sections 720 to 732, apply. mutatis mu-
tandis.

(2) The appeal courlt may, for the purpose of hearing and de-
termining an appeal, permit the evidence of any witness taken be-
fore the summary conviction court to be read if that evidence has
been aunthenticated in accordance with section 453, and if

(a) the appellant and respondent consent,
(b) the appeal court is satlisfied that the attendance of the
witness cannot reasonably be obtained, or
(c) by reason of the formal nature of the evidence or other-
wise the court is satisfied that the opposite party will not be
prejudiced,
and any evidence that is read nnder the authority of this subsection
has the same force and effect as if the withess had given the evidence
before the appeal court.

(3) Where an appesl is taken against sentence, the appeai court
shall, unless the sentence is one fixed by law, consider the fitness

a7
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of the sentence appealed against, and may upon such evidence, if
any, as it thinks fit to require or receive, by order,
(a) dismiss the appeal, or
(b) vary the sentence within the limits prescribed by law for
the offence of which the defendant was convicted.
| (4) The following provisions apply in respect of appeals, name-
¥
(a) where an appeal is based on an objection to an informa-
tion or any process, judgment shall not be given in favour
of the appellant
(i) for any alleged defect therein in substanee or in form,
or
(ii) for any variance between the information or process
and the evidence adduced at the trial,
unless it is shown
(iii) that the objection was taken at the trial, and
(iv) that an adjournment of the trial was refused notwith-
standing that the variance referred to in subparagraph (ii)
had deceived or misled the appellant; and
(b) where an appeal is based on a defect in a conviction or
order, judgment shall not be given in favour of the appellant,
but the court shall make an order curing the defect.

This section covers matters formerly deale with in ss.751(1), 752, 753
and 754. Provisions for apFeaIs in summaty conviction matters were
contained in s5.879 et seq. of the Code of 1892, but these have been the
subject of many amendments.

Subsec.(2) reproduces the former s.752(3) as it was amended by 1950,
¢.I1, 512 to permit a more liberal use of the depositions taken in the
court below. In a recent case in which cl.(b) was applied, a conviction
was quashed on the ground that the efforts to locate the witness had not
been sufficiently diligent to show that his attendance could not reason-
ably be obtained.

It will be observed that the hearing of the appeal is a trial de novo.
The abolition of this procedure has been much discussed and there is
great difference of opinion on the subject. It was debated in the Senate
Committee, Dec. 15-16, 1952 (pp.24 et seq.). It is unnecessary to review
the reasons for and against, inasmuch as the view prevailed that a case
could be more thoroughly examined on the appeal. In the result (i&bid.,
p.80) “we have preserved the right to the trial de novo, and we have
maintained the provision in the present law under which, with the
consent of the parties, the appeal may be heard on the record, but at
the same time we preserve the right to an appellant, the Crown as well
as the accused, to have the trial proceed afresh.”

In England the practice of trial de novo is very old but is not govern-
ed by statute. It is summed up in Paley on Summary Convictions, 9th
ed., p.709, as follows:

“The appeal is in the nature of a re-hearing and the party supporting
the conviction or order is the one to open the case, as soon as any
preliminary matters have been disposed of. In this way, in the rare
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752, When an appeal against any summary conviction or order has been lodged
in due form, and in compliance with the requirements of this Part, the court
appealed to shall 1ry, and shall be the absolute judge of the facts, in respect to
such conviction or order.

(2) Any of the parties 10 the appeal may call witnesses and adduce evidence
whether such witnesses were called or evidence adduced at the hearing before
the fustice or not, either as fo the credibility of any witness, or as to any other
fact material to the inquiry,

{3) any evidence taken before the justice at the hearing below, certified by the
justice or a duly sworn court stenographer who took it, may be read on the
appeal

{a) by consent of the parties; or

(b} if the court is satisfied that the attendance of the witness cannot reason-
ably be obtained; or

(c) if by reason of the formal nature of the evidence or otherwise the court
is satisfied that the opposite party will not be prefudiced:

and such evidence shall thereupon have the like force and effect as if the
witness was there examined.

733. No judgment shall be given in favour of the appellant if the appedl is
based on an objection te any information, complaint or summons, or to any
warrant to apprehend a defendant issued upon any such information, com-
plaint or summons, for any alleged defect therein in substance or in form, or
for any variance between such information, complaint, summons or warrant
and the evidence adduced in support thereof at the hearing of such information
ar complaint, unless it is proved before the court hearing the appeal that such
objection was made before the justice before whom the case was tried, and by
whom such conviction, judgment or decision was given, nor unless it is proved
that notwithstanding it was shown to such justice that by such variance the
person summoned and appearing or apprehended had been deceived or misled,
such justice refused to adjourn the hearing of the case to some further day, as
in this Part provided.

754. In every case of appeal from any summary conviction or order had or
made before any justice, the court 1o which such appeal is made shall, notwith-
standing any defect in such conviction or order, and notwithstanding thar the
punishment imposed or the order made may be in excess of that which might
lawfully have been imposed or made, hear and deternmiine the charge or com-
plaint on which such conviction or order has been had or made, upon the merits,
and may confirm, reverse or modify the decision of such justice, or may make
such other conviction or order in the matter as the court thinks just, and may
by such order exercise any power which the justice whose decision is appealed
from might have exercised, and may make such order as to costs to be paid by
either party as it thinks fit.

(2) Such conviction or order shall have the same effect and may be enforced in
the same manner as if it had been made by such justice.

(3) Any conviction or order made by the court on appeal may also be enforced
by process of the court itself.
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instances in which an informant has a right of appeal against a dis-
missal, he will open the case, while where the appeal is against a con-
viction the respondent will proceed first. It is an admitted rule that
in every case of appeal to sessions both parties are at libexty to call
such evidence as they may desire, irrespective of whether or not it has
been adduced before the court of summary jurisdiction (R. v. PIL-
GRIM (1870), 40 L.JM.C.3: K. v. GAMBLE(1847), 16 M.&W.384: K. v.
ABERGAVENNY UNION({1880), 50 L.].M.C.1). If the further cvidence
adduced upon appeal is such as to take the other party by surprise, it
may be necessary to consider whether an adjournment is not necessary
to enable the opposite party to meet the fresh evidence thus brought
forward against him, particularly if the evidence might have been
brought forward in the court below, and it appears that there has been
a deliberate abstention from advancing it. Moreover, a distinction is
to be observed between bringing forward upon appeal fresh evidence
in support of the case advanced in the court below, and an attempt
upon appeal to advance an entirely fresh case.”

In R. v. PILGRIM, supra, it was said that “if the quarter sessions
are to review the decision of the justices below, they ought to be at
liberty to go into the whole matter, and therefore, to hear any evidence
which the appellant can produce.” Expressions in R. v. FARRELL
(1910, 16 C.C.C.419, are similar, namely, that “the findings of the court
below. are wholly irrelevant, and it is for the County Court Judge to
determine the complaint himself upon the evidence brought before him."
See also R. v. HILL(1951), 101 C.C.C.343, at p.347.

Although, by s.720, there may now be an appeal against sentence
only, the question remains open whether an accused who has pleaded
guilty is entitled to have the merits tried de novo. This is a matter upon
which there has been 2 conflict of judicial opinion, as appears from the
following cases:

R.v. URIDGE, [1937] 3 W.W.R.321 (D.C. Alta.}:

“Sec.751 requires the Court to hear and determinc the matter of ap-
peal. Sec.752 requires the Court to try and be the absolute judge as
well of the facts as of the law, and any of the parties may call wit-
nesses and adduce evidence. And sec.754 provides that the Court shall
hear and determine the charge or complaint, ‘upon the merits’. The
duties of the Court are much the same as thase of the justice trying

the case in the first instance except where varied hy the Code . ... .. In
coming to the conclusion that I have 1 quite realize that I am possibly
going contrary to the views expressed in other decisions .. ... . but it is

my humble opinion that substantial injustice may be done if I refuse
the right to a rehearing as fully as I believe the Code requires.”

R. v. MORIN, [1941]] W.W.R.63, (D.C. Sask.): In this case ap-
pellant had pleaded guilty before the justice but on the appeal leave was
given “to have the matter reopened and the appellant permitted to enter
a plea of not guilty.”

R. v. BLONDEAU, {1944] 1 WW.R.196 (D.C. Sask.), at ».200:

“It seems to have always been unquestioned in England that an ac
cused person had the right of appeal against a conviction or order
made against him.
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In MITTELMAN v. DENMAN, |1920]1 K.B519 ... ...

It may be contended, however, that although the accused may have
the absolute right to appeal by sec.749 of the Code, which is identical
in terminology with sec.879 of the Code of 1892, the estoppel created
by his plea of guilty would still operate against him and prevent him
from questioning the facts upon which the conviction is founded. There
is some authority for this contention. Thus Mellish, J., in R, v. STONE
{(1932), 4 M.P.R.455, 58 C.C.C.262, at 266, says: ‘It is said that the accus-
ed was estopped by her plea of guilty from appealing against her con-
viction, This would ordmarily be so (Everest and Strode on Estoppel,

.35).7
P T%lis same difficulty seems to have occurred to Cayley, C.GC.J., in
R.v. LEE TAN & LEE HIM(1920), 35 C.C.C.377.

The obvious answer to this contention is that, once it is conceded
that a defendant who has been convicted has always the right of appeal,
the course of the appeal is governed by the provisions of the Code res-
pecting the appeal and, since by these provisions there is actually a
trial de nove the effect of a plea of guilty is entirely done away with.”

R. ex. rel. WILSON v. PERTEET(1944), 82 C.C.C.333 {D.C. Sask.),

followed R. v. BLONDEAU, but added {p.357):
“As the accused had the right to appeal, and as under the provisions
of the Code this is a trial de novo, and as the accused at the summary
trial where he pleaded guilty, had not the advice of counsel and had
no means of knowing that the charge to which he pleaded guilty did
not contain all the essentials of a charge ... ... I find. that under such
circumstances a plea of guilty should not have been entered, and fol-
lowing the English practice, order that the plea of guilty be struck
out.”

R.v. CLARK, [1947] 1 W.W.R.96, {ollows R. v. BLONDEAU.,
The cases contra are as follows:

R. v. BROOK(1902), 7 C.C.C.216 (N.W.T". en banc) Heid that a
person convicted on summary conviction upon his plea of guilty may
enter an appeal notwithstanding such plea.

The plea of guilty convicts the accused only as to the fact that he
did what is charged in the information, and he may still appeal upon the
ground that the conviction is bad in law or upon an objection to the
information or summons taken before the magistrate and overruled by
him,

“The appellant is not, under the circumstances of this case, entitled
to call upon the respondent to produce evidence to establish that he
is guilty of the offence of which he is charged. His plea of guilty before
the justices estops him from taking that ground. So far as the facts
relating to his guilt or innocence are concerned, he is not a person
aggrieved within the meaning of sec.879: HARRUF v. BAYLEY{1856),
25 L. J.M.C.107."

In R. v. STONE(1932), 58 C.C.C.262, (N.8.5.C.), the court {3 to 2}
permitted an appeal from conviction under the special circumstance
that it was alleged that the defendant had been induced to plead guilty
through some sort of bargain with Crown officers, but all were agreed
that ordinarily there would be no right of appeal after a plea of guilty.
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DUNN v. R.(1944), 82 C.C.C.184 (P.E.L,5.C.):

“The case of R. v. STONE(1932), 58 C.C.C.262, discloses a complete
agreement of the full bench of the Supreme Court of Nova Scotia on
the general principle, though the judges differed as to its application
to the particular facts of the case. The clearest statement of the basis
of the principle is to be found in the judgment of Paton, J., at p.268:
‘A plea of guilty is an admission that the matters alleged in the in-
formation are true. The accused cannot complain or be an aggrieved
person because the court accepted his admission. It seems to be re-
cognized that there may be exceptional circumstances when the admis-
sion ostensibly made by the plea of guilty does not express the real
intention of the accused and the plea consequently loses its force as
an admission. But where an accused appeals after a plea of guilty he,
prima facie, is not an aggrieved person, and consequently is not a
person having the right to appeal and cannot have his appeal heard
as a trial de novo unless he establishes the exceptional circumstances
which destroy the usual effect of the plea of guilty.’

To this very lucid exposition, I may add the practical remark that
the contrary view would expaose the prosecution to the danger of hav-
ing to contest appeals (in cases of death or absence of witnesses) with-
out the advantage of evidence which would have been perpetuated
upon a plea of not guilty.”

R. v. COUPAL(1946), 86 C.C.C.82 (D.C. Sask.), at p.87, follows R. v.
BROOK, supra, rather than R. v. URIDGE, and peints out that the
Alberta Appellate Division acted similarly in R. v. FODOR(1938), 70
C.C.C.108 (Per Harvey, C.J.A., at p.115),

R.v. TAYLOR, [1948]2 W.W.R.521 (Co.CL.B.C)), follows Dunn, Fo-
dor and Brook in preference to contrary decisions and holds that where
an accused has pleaded guilty under Part XV and fails to show that there
were exceptional circumstances, e.g., the entry of the plea through an
error or misunderstanding, irnproper inducement or threat, he is not en-
titled on his appeal to require the Crown to prove its case on the merits.

In SWAN v. R(1952), 104 C.C.C,153 (Sask. C.A)), it was held that an
appeal lies to the district court judge after a plea of guilty before the
magistrate.

In R, v. SANDERS(1953), 8 W.W.R.(N.5.)676, the B.C.C.A. disagreed
with SWAN v. R. supra, and held that an accused who has pleaded guilty
has no right to a trial on the merits unless he shows special circumstances
affecting that plea. .

In R. v. RAPIEN(1954), 11 W.W.R.(N.8.)529, it was said that in Al-
berta the court follows the authorities which deny a trial on the merits
after a plea of guilty.

To sum up, it can be said that, except in SWAN v. R., the superior
courts have held that there cannot be a re-hearing on the merits as of
course after a plea of guilty.

If, however, accused can show special circumstances, for example, that
he pleaded guilty without understanding the effect of that plea, he may,
as shown by R. v. MORIN, and R. v. SANDERS, supra, be permitted
to withdraw it and have the merits examined.
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751. (3) The court to which such appeal is made shall have power, if necessary,
from time to time, by order endorsed on the conviction or order, to adjourn the
hearing of the appeal from one sittings to another, or others, of the said court.

760. An appellant may abandon his appeal by giving to the opposite party
notice in writing of his intenfion six clear days before the sitting of the court
appealed o, and thereupon the costs of the appeal shall be added to the sum,
if any, adjudged against the appellant by the conviction or order, and the justice
shall proceed on the conviction or order as if there had been no appeal.

755. The court to which an appeal is made, upon proof of notice of the appeal
to such court having been given to the person entitled to receive the same,
whether such notice has been properly given or not, and though such appeal
has not been afterwards prosecuted or entered, may, if such appeal has not
been abandoned according to law, at the same sittings for which such notice
was given, order fo the party or parties receiving the same such costs and
charges as are thought reasonable and just by the court, to be paid by the party
or parties giving such notice,

See 5.743 as to further appeal on point of law with leave.

ADJOURNMENT.
728. The appeal court may adjonrn the hearing of the appeal
from time to time as may be necessary,

This is the former 5.751(3) without change in effect.

It has been held that the appeal is to a continuing court and that
there is consequently an inherent right to adjourn: R. v. VERGE(1923),
41 C.C.C.146; K. v. GREGG(1913), 22 C.C.C. 51; MENZIES v. MAR-
COTTE et al., [1935]1 W.W.R.69; also that jurisdiction is not lost by an
adjournment sine die: R. v. PETIT(1931), 57 C.C.C.216; R. v. RHO-
DENHIZER (No. 2)(1936), 67 C.C.C.262; or because the adjournment was
made without proof of the conditions essential to appeal having first
been made: R. v. HOLAYCHUK(1929), 51 C.C.C.98, but R. ». TRON-
SON(1931), 57 C.C.C.383 at p.386, quotes Pzaley on Summary Convic-
tions as differing on this point.

DISMISSAL FOR WANT OF PROSECUTION.

729. The appeal court may, upon proof that notice of an appeal
has been given and that the appeal has not been proeceeded with or
has been abandoned, order that the appeal be dismissed.

This comes from the former s.760 but effects changes, first by omit-
ting the provision for six clear days’ notice of abandonment and second,
by providing that the appeal may be dismissed for want of prosecution.

R. v. MacNAMARA(1951), 100 C.C.C.274 and (1952), 103 C.C.C.284,
is authority for the propositions that there was no jurisdiction to dismiss
an appeal for want of prosecution, and that, although s.755 authorized
an order for costs where it was not prosecuted, an appeal, once properly
entered, could be disposed of only by being abandoned or heard.
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COSTS.

730. Where an appeal is heard and determined or is abandoned or
is dismissed for want of prosecution, the appeal court may make
any order with respect to costs that it considers just and reasonable.

‘This combines the former s5.755 and 760 in so far as they dealt with
costs.

TO WHOM COSTS PAYABLE, AND WHEN.,—Application of deposit.—Certi-
ficate of mon-payment of costs,—Committal.

731. (1) Where the appeal court orders the appellant or re-
spondent to pay costs, the order shall direct that the costs be paid to
the clerk of the court, to be paid by him to the person entitled to
them, and shall fix the period within which the costs shall be paid.

(2) Where costs are awarded against an appellant who has made
a deposit to cover costs, the amount of the deposit shall be applied
towards payment of costs.

(3) Where costs are not paid in full within the period fixed for
payment and the person who has been ordered to pay them has not
been bound by a recognizance to pay them, the clerk of the court
shall, upon application by the person entitled to the costs, or by any
person on his behalf, and upon payment of any fee to which the
elerk of the court is entitled, issue a certificate in Form 38 certi-
fying that the costs or a part thereof, as the case may be, have not
been paid.

(4) A justice having jurisdiction in the territorial division in
which a certificate has been issued under subsection (3) may, upon
production of the certificate, by warrant in Form 23, commit the
defaulter 10 imprisonment for a term not excéeding one month, un-
less the amount of the costs and, where the justice thinks fit se to
order, the costs of the commitial and of conveying the defaulter to
prison are sooner paid.

Subsec.(1) is the former 5.758. Subsec.(2) is the former s.751(2).

Subsec.(3) is the former 5.759(1). Subsec.(4) is the former s.759(2) and
(3), omitting the reference to distress,

ENFORCEMENT OF CONVICTION OR ORDER BY COURT OF APPEAL.—
Enforcement by justice.—Duty of elerk of courl.
732. (1) A conviction or order made by the appeal court may be
enforced
(a) in the same manner as if it had been made by the sum-
mary conviction court, or
(b) by process of the appeal court,

(2) Where an appeal taken against a conviction or order adjudg-
ing payment of a sum of money is dismissed, the summary convie-
tion court that made the conviction or order or a justice for the
same territorial division may issue a warrant of commiital as if no
appeal had been taken,

(3) Where a conviction or order that has been made by an ap-
peal court is 1o be enforced by a justice, the clerk of the appeal
court shall send to the justice the conviction or order and all writings
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(2) Such costs shall be recoverable in the manner provided by this Act for the
recovery of costs upon an appeal against an order or conviction.

760. For wording of this section see p,J1087.

738. If upon any appeal the court trying the appeal orders either party to pay
costs, the order shall direct the costs to be paid to the clerk of the peace or
other proper officer of the court, to be paid over by him to the person entitled
to the same, and shall siate within what time the costs shall be paid.

731.(2) In any case where a deposit has been made as provided in paragraph (c)
of section seven hundred and fifty if the conviction or order is affirmed, the
court may order that the sum thereby adiudged to be paid, together with the
costs of the conviction or order, and the costs of the appeal, shall be paid out
of the money deposited, and that the residue, if any, shall be paid to the appel-
lant; and if the conviction or order is quashed the court shall order the money
to be repaid to the uppellant.

759. If such costs are not paid within the time so limited, and the person
ordered to pay the same has not been bound by any recognizance conditioned
to pay such costs, the clerk of the peace or his deputy, on application of the
person entitled fo the costs, or of any person on his behalf, and on payment of
any fee to which he is entitled, shall grant to the person so applying, a certificate
that the costs have not been paid.

{2) Upon production of the certificate to any justice in and for the same terri-
torial division, such justice may enforce the payment of the costs by warrant of
distress, and in default of distress may by warrant commit the person against
whom the warrant of distress has issued, for any term not exceeding one month,
unless the amount of the cosis and all costs and charges of the distress and also
the costs of the commitment and of the conveying of the party to prison, if the
fustice thinks fit so to order, are sooner paid.

(3) The said certificate shall be in form 52 and the warrants of distress and
commitment in forms 33 and 54 respectively.

754. (2) Such conviction or order shall have the same effect and may be en-
forced in the same manner as if it had been made by such justice.

(3} Any conviction or order made by the court on appeal may also be enforced
by process of the court itself.

756. If an appeal against a conviction or order is decided in favour of the re-
spondents, the justice who made the conviction or order, or any other justice
for the same territorial division, may issue the warrant of distress or commit-
ment for execution of the same, as if no appeal had been brought.

757.(4) In any case when a conviction or order is required by this Part after appeal
to be enforced by any justice the clerk of the court to which the appeal was
had or other proper officer shall remit such conviction or order and all papers
therewith sent to the court of appeal excepting any notice of intention to appeal
and recognizance to such justice to be by him proceeded upon as in such case
directed by this Part.

relating thereto, except the notice of intention to appeal and any
recognizance.
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Subsec.(1) is the former 5.754(2) and (3). Subsec.(2) is the former 5.756,
without the reference to distress. Subsec.(3) is the former s.757(4).

Where an appeal from conviction is dismissed and accused is on bail,
a new warrant of committal is necessary. It was held too in R. v. IRON
(1948), 94 C.C.C.322, that a certificate, signed by the Deputy Clerk of
the Court, that an appeal has been dismissed, does not alone justify the
detention of the accused and that there should be a new warrant.

STATED CASE.

“COURT.”

733. For the purposes of sections 734 to 742, “superior court”
means the superior court of criminal jurisdiction for the province
in which the proceedings in respect of which a case is sought to be
stated are carried on.

This is the former s.705() which was s.900(1) in the Code of 1892.
See also 5.424(2)(c), formerly 576(1)(b), as to rules of court relating to
stated cases. In Quebec, a case is stated to the Court of Queen’s Bench,
Crown Side (MINISTER OF INLAND REVENUE wv. JASSBY(1919),
33 C.C.C.304). In Ontario it is to a Judge in Chambers, in Saskatchewan
to the Court of Appeal, in Alberta to a Judge in Chambers or to the
Appellate Division (and there the application must state which alterna-
tive is desired). Where there are no rules the English practice will apply.

See notes to next section.

APPLICATION FOR STATED CASE.—Grounds.—Rules of court, if any, to
apply.—Time and manner of application.—When case to bhe stated.—Delivery
of stated ease.~—Right of Attorney General of Canada to appeal.

734. (1) A party to proceedings to which this Part applies or
the Attorney General may appeal against a conviction, order, deter-
mination or other proceeding of a summary conviction court on
the ground that

(a) itis erroneous in point of law, or

(b) itisin excess of jurisdiction,
by applying 1o the summary convietion court to state a case setting
forth the facts as found by that court and the grounds on which the
proceedings are questioned.

(2) An applieation to state a case shall be made and the case shall
be stated within the period and in the manner directed by rules of
court, if any, and where there are no rules of court otherwise provid-
ing, the following rules apply, namely,

(a} the application

(i) shall be in writing and be directed to the summary con-
viction court,

(ii) shall be served upon the summary conviction court by
leaving with that court a copy thereof within seven clear
days after the time when the adjudication that is questioned
was made;
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705. In rthis Part, unless the context otherwise requires,

(¢) “the court” in the sections of this Part relating to justices stating or signing
cases means and includes any superior court of criminal jurisdiction for the
provinee in which the proceedings in respect of which the case is sought to be
stated are carried on.

761. Any person aggrieved, the prosecutor or complainant as well as the de-
fendant, who desires to question a conviction, order, determination or other
proceeding of a justice under this Part, on the ground that it is erroneous in
point of law, or is in excess of jurisdiction, may apply to such justice to state
and sign a case setting forth the facts of the case and the grounds on which
the proceeding is questioned, and if the justice declines to state the case, may
apply to the court for an order requiring the case to be stated,

(2} The application shall be made and the case stated within such time and in
such manner as is from time to time directed by rules or orders made under
section five hundred and seventy-six of this Act.

(3) If there be no rule or order otherwise providing,

(a) the application shall be made in writing to the justice and a copy thereof
left with him, and may be made at any time within seven clear days from the
date of the proceeding to be questioned;

(b) the case shall be stated within three calendar months after the date of the
application, and after the recognizance hereinafter referred to has been-entered
into; and

{c} the applicant shall within three days after receiving the case transmit it to
the court, first giving notice in writing of such appeal, with a copy of the case
as signed and staled, to the other party to the proceeding which is questioned.

(b) the case shall be stated and signed by the summary con-
viction court
(i) within one month after the time when the application
was made, and
(ii) after the recognizance referred to in seciion 735 has
been entered into 3 and
(c) the appellant shall, within seven clear days after receiving
the stated case,
(i) give to the respondent a notice in writing of the appeal
with a copy of the stated case, and
(ii) transmit the stated case to the superior court.

(3) The Attorney General of Canada has the same rights of
appeal in proceedings ingtituted at the instance of the Government
of Canada and conducted by or on behalf of that government as the
Attoerney General of a province has under this section.

Subsecs.(1) and (2) come from the former s.761 which derives from
5.900 of the Code of 1892. The procedure in Canada, subject to rules of
court passed under the authority of the former s.576 (now 5.424), is
based upon that which, in England under the Summary Jurisdiction
Acts of 1857 and 1879, governs stated cases.

There are several differences between this section and the former
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rovisions. The reference to the justice’s refusal is omitted from subsec.
1) as that matter is dealt with in 5.738. The time for stating the case
has been reduced from three months to one month and the time for
transmitting and filing the stated case is increased from three days to
seven clear days. Subsec.(3) makes explicit what was implied by the
provision in former 5763, that the justice could not refuse to state a
case where the application for it was made by or under the direction of
the Attorney General of Canada.

A complete statement of the practice in relation 1o stated cases is to be
found in R. v. MOROZ(1945), 8% C.C.C.239, R. v. PALING(1946), 85
C.C.C.289, and R. v. ARTHUR(1946), 85 C.C.C.369. It is sufficient here
to note that, as a rule, the case is prepared by the applicant’s solicitor
and submitted to the solicitor for the other party. If there is any point
on which they do not agree, the justice settles it. The case should not be
headed in the court whose opinion is sought—it is stated te, not in that
court. With that exception, the forms set out in Daly’s Criminal Pro-
cedure, $rd Ed., p.249, seem to meet with approval.

The case should set out, not the evidence, but the facts as found by
the justice and should state, as questions of law, the points upon which
the opinion of the court is desired. In other words, to paraphrase what
was said in R. . MOROZ, supra, the justice should not throw at the
court the case generally and ask “Was I right?”

RECOGNIZANCE BY APPELLANT.—Justice’s fees,—Exception.—Discharge of
appellant from custody.—New recognizance.

735. (1) The appellant shall, at the time he makes the appli-
cation and before a case is stated, enter into a recognizanee in Form
28 hefore the summary conviction court or a justice having the same
jurisdiction, with or without sureties and in an amount that the sum-
mary conviction court or the justice considers proper, conditioned
to prosecute his appeal without delay and to submit to the judgment
of the superior court and to pay any costs that are awarded against
him, or in lien of furnishing sureties, make a cash deposit as the
summary conviction court or the justice may direct.

(2) The appellant shall, before the stated case is delivered to
him, pay to the summary conviction court or the justice the fees to
which they are entitled. '

(3) Subsections (1) and (2) do not apply where the application
is made by the Attorney General of Canada or the Attorney General
of a province or by counsel acting on behalf of either of them.

(4) Where an appellant is in custody the summary conviction
court or the justice shall order that he be released if his recogni-
zance contains a further condition that he will appear before that
court or another summary conviction court within ten days after
the judgment of the superior court has been given, to abide the judg-
ment, unless the judgment from which the appeal is taken is re-
versed. '

(5) Where the recognizance appears to the superior court to
be insufficient, defective or invalid, the superior court may permit
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762. (1) The appellant at the time of making such application, and before a case
is stated and delivered to him by the justice, shall, in every instance, enter ini¢
a recognizance before such justice or some other justice exercising the same
jurisdiction, with or without surety or sureties, and in such sum as to the justice
seems meet, conditioned to prosecute his appeal without delay, and ro submit
to the judgment of the court and pay such costs as are awarded by the same, or
in lieu of furnishing sureties make such cash deposit as the justice may deter-
mine; and the appellant shall, at the same time, and before he shall be entitled
to have the case delivered to him, pay to the justice such fees as he is entitled
ta.

(2} The appellant, if then in custody, shall be liberated upon the recognizance
being further conditioned for his appearance before the same justice, or such
other justice as is then sitting, within ten days after the judgment of the court
has been given, to abide such judgment, unless the judgment appealed against
is reversed.

(3) Where any recognizance shall have been entered into within the prescribed
time, and shall uppear to the court before which the uppeal or stated case in
respect of which the recognizance is given is brought, to have been insufficiently
entered into or to be otherwise defective or invalid, it shall be lawful for such
court if it shall so think fit 1o permit the substitwtion of a new and sufficient
recognizance 10 be entered into before such court in place of such insufficient,
defective or invalid recognizance, and for that purpose to allow such lime and
muake such examination and impose such terms as to payments of costs as to
such court shall appear just and reasonable; and such substituted recognizance
shall be as valid and effectual to all intents and purposes as if the same had
been duly entered into within the prescribed time.

(4) Where, pending an application for a stated case, the justice dies or quits
office the applicant may, on notice to the other party or parties, apply to the
court to state a case itself, and if a case is thereupon srated it may be dealt
with as if it had been duly stated by the said justice,

{5) Before any such case is stated by the court the applicant shall enter into re-
cognizances as herein provided.

the substitution of a new and sufficient recognizance, to he entered
into before it and for that purpose may allow such time and make
such examination and impose such terms with respect to the pay-
ment of costs ag it considers just and reasonable, and the substituted
recognizance, shall, for all purposes, he as valid and effectual as if
it had been entered into at the time the appellant made the appli.
cation and before the case was stated.

Subsec.(l) comes from the former 5.762(1), which formed part of
5.900{4) in the Code of 1892, as amended by 1947, ¢.55, s.26. The pro-
vision for a cash deposit is new. Subsec.(2) also was part of 5.900(4) in
the Code of 1892, Subsec.(3) is new. Subsec.(4) comes from the former
5.762(2). It was part of s.900(4) in the Code of 1892. Subsec.(5) comes from
the former 5.762(4} as enacted by 1909, c.9, 5.2, and amended by 1925, ¢.38,
s.20. §.900 as a whole came [rom 53 Vict., .37, 5.28.

The effect of this scetion and of changes made in 5.724 ante, is to
make the requirement of security uniform in the two procedures,
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It has been held that the furnishing of the security under 5.762 was
a condition precedent to the hearing of the stated case, and that it went
t6 the jurisdiction: R. v. GEISER(1901), 5 C.C.C.154. See also 55.736 and
738.

PROCEDURE WHEN JUSTICE DIES OR QUITS OFFICE.—Recognizance,

736. (1) Where, pending an application for a stated case, a
justice who was, or was a member of, the summary conviction court
dies, quits office or is unable to act, the appellant may, upon giving
notice to the respondent, apply to the superior court to state a case,
and if a case is therenpon stated it shall be dealt with as if it had
been stated by the summary conviction court.

(2) The appellant shall, hefore a case is staled by the superior
court under this section, enter into a recognizance as provided in
section 735,

This comes from the former s.762(4) & (5} which were enacted by
1909, ¢.9, 5.2 and amended by 1925, c.88, s.20. The words “or is unable
to act” are new,

REFUSAL TO STATE A CASE.

737. Where a summary conviction court, to which an application
to state a case is made, considers that the application is frivolous, it
may refuse to state a case and shall, at the request of the appeltlant,
isstte 1o him a certificate of the refusal, but the summary conviction
court shall not refuse to state a case where the application is made
by or at the direction of the Attorney General of Canada or the At-
torney General of a province or counsel acting on behalf of either
of them.

This is the former 5.768, which was 5.900(5) in the Code of 1892.

COMPELLING STATEMENT OF CASE.—Order.—Case to be stated.

738. (1) Where a summary econviction court refuses to state
a case, the appellant may apply to the superior court, upon an
affidavit setting out the facts, for an order directing the summary
conviction court and the respondent to show cause why a ease should
not be stated. :

(2) Where an application is made under subsection (1), the
superior court may make the order or dismiss the application, with
or without payment of costs by the appellant or the summary con-
viction court, as it considers appropriate in the circamstances.

(3) Where an order is made under this section, the summary
conviction court shall, upon being served with a copy thereof and
upon the appellant entering inio a recognizance pursuant to sub-
section (1) of section 735, state a case accordingly.

L]

This is the former s.764, which was 5.900(6) in the Code of 1892,

See notes to 5.734,



PART XXIV_SECTIONS 785-740 1095

OLD CODE:
762.(4) & (5) For wording of these subsections see p. 1093,

763. If the justice is of opinion that the application is merely frivolous, but
not otherwise, he may refuse to state a case, and shall on the request of the
applicant sign and deliver to him a certificate of such refusal: Provided that
the justice shall not refuse to state a case where the application for that pur-
pose is made to him by or under the direction of the Attorney General of
Canada, or of any province.

764. Where the justice refuses to state a case, it shall be lawful for the applicant
to apply to the court, upon an affidavit of the facts, for a rule calling upon the
justice, and also upon the respondent, to show cause why such case should not
be stated; and such court shall make such rule absolute, or discharge the appli-
cation, with or without paviment of costs, as to the court seems meet.

(2} The justice upon being served with such rule absolute shaill siate a case ac-
cordingly, upon the appellant entering into such recognizance as herginbefore
provided.

768. No writ of certiarari or other writ shall he required for the removal of
any conviction, order or other determination in relation to which a case is stated
as aforesaid for ohtaining the jndgment or deternnination of a superior court on
such case.

765, The conrt to which a case is transmitted shall hear and determine the
question or questions of law arising thereon, wid shall thereupon affirm, reverse
or modify the conviciion, order or determination in respect of which the case
has becn staied. or remit the mutter 10 the justice with the opinion of the court
thereon, and may make such other order in relation lo the matter, and such
orders us to casts, as 1o the court seems fit.

2y No justice who states and delivers a case shall be liable to any costs in
respect or by reason of sich appeal against his determination.

NO CERTIORARI REQUIRED.

739. No writ of certiorari or other writ is required to remove
any conviction. order or other determinalion in relation to which a
case is stated for the purpose of obtaining the judgment, determin.
ation or opinion of the superior court,

This is the former 5.768, which ‘was s.900(12) in the Code of 1892,

POWERS OF COURT IIFARING APPEAL.—Costs,—Authority of judge.
740, (1) Where u case is stated under this Part, the superior
conrt shall hear and determine 1he grounds of appeal and may

(a) affirm, reverse or modify the conviction, order or deter-
minalion,

(b) cause the case to be sent back to the summary conviction
court for amendment and deliver judgment after it has been
amended, or

(¢) remit the matter to the sammary conviction court with the
opinion of the superior court,

and may make

(d) any other order in relation to the matter that it considers

proper, and
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(e) any order, with respect to costs, that it considers proper,
but except as provided in subsection (2) of section 738, no
order for the payment of costs shall be made against a sum-
mary conviction court that states a case.

(2) The authority and jurisdiction of the superior court to
which a case is stated may, where that authority and jurisdiction
may be exercised by a judge of that court, subject 10 any rules, of
court in relation thereto, be exercised by a judge of the court sitting
in chambers as well in vacation as in term time.

This combines the former ss.765 and 766, which were s.900(7), (8)
& (9) in the Code of 1892. $.424 ante makes provision for rules of court.
As to the superior courts that exercise this jurisdiction, see notes to 5.733
supra. As to subsec(l) (¢) it may be noted that the former 5.1148 which
dealt with the protection of the justice, is lefe to the operation of 5.25 of
this Code,

In R. ex rel. COOK v. ARMSTRONG(1943), 80 C.C.C. 262, a point
of law was raised that was not covered by the stated case and it was said.
on the authority of R. v. NUGENT(1904), 9 C.C.C.1, that it could not
be argued. However, the stated case was referred back to the magistrate
to be amended in that regard.

ENFORCEMENT OF ADJUDICATION.

741. (1) Where the superior court has rendered its decision on
a stated case, the summary conviction court in relation to whose
adjudication the case has been stated or a justice exercising the
same jurisdiction has the same authoriiy to enforce a conviction,
order or determination that has been affirmed, amended or made
by the superior court as the summary conviction court would have
had if a case had not been stated. '

(2) An order of the superior court may be enforced by its own
process.

This is the former 5.767, which was 5.900(10) in the Code of 1892,
See R. v. TRON, noted under s.732. .

STATEMENT OF CASE PRECLUDES APPEAL.—No cace to be stated when ne

L
""742. (1) Every person for whom a case is stated in respect of an
adjudication of a summary conviction court from which he is en-
titled to an appeal under section 720 shall be taken to have aban-
doned all his righte of appeal under that section.
(2) Where it is provided by law that no appeal lies from a con-
viction or order, no appeal by way of a stated case lies from such a
conviction or order.

This is the former s.769, which was 5.900(14) & (15) in the Code of
1892. '

R. v. MACDONALD(1922), 37 C.C.C.298, illustrates this section. It
was held that there was no jurisdiction to hear a case stated from a
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766, The court for the opinion of which a case is stated shall have power, if it
thinks fit, 1o cause the case to be sent back for amendment; and thereupon the
same shall be amended accordingly, and judgment shail be delivered after it
has been amended.

(2} The authority and jurisdiction of the court for the opinion of which a case
is stated may, subject to any rules and orders of court in relation thereto, be
exercised by a judge of such court sitting in chambers, and as well in vacation
as in term time.

767. After the decision of the court in relation io any case stated for their
opinion, the justice in relation to whose determination the case has been stated,
or any other justice exercising the same jurisdiction, shall have the same author-
ity to enforce any conviction, order or determination which has been affirmed,
amended or made by such court as the justice who originally decided the case
would have had to enforce his determination if a case had not been stated.
(2} If the court deems it necessary or expedient any order of the court may be en-
forced by its own process.

769. Every person for whom a case is staled as aforesaid in respect of any
determination of a justice from which he is entitled to an appeal under section
seven hundred and forty-nine, shall be taken to have abandoned his said right
of appeal finally and conclusively and to all intents and purposes.

(2) Where, by any special Act, it is provided that there shall be no appeal from
any conviction or order, no proceedings shall be taken to have a case stated
or signed as aforesaid in any cuse to which such provision as to appeal in
such special Act applies.

conviction under a provincial Liquor Act which provided that the con-
viction made by the magistrate on the charge in question should be
final and conclusive and that there should be no appeal from it.

APrPEALS TO COURT OF APPEAL.

ON QUESTION OF LAW.—Sections applicable.—Costs.—Enforcemment of de-
cigsion.—Right of Attorney General of Canada to appeal.

743. (1) An appeal to the court of appeal, as defined in section
581 may, with leave of that court, be taken on any ground that in-
volves a question of law alone, against

(a) a decision of a court in respect of an appeal under sec-
tion 727, or

(b) a decision of a superior court in respect of a stated case
under section 740, except where the superior court to which
the case was stated is the court of appeal.

(2) Sections 381 to 589 apply, mutatis mutandis, 1o an appeal
under this section.

(3) Notwithstanding subseection (2), the court of appeal may
make any order with respect to costs that it considers proper in
relation to an appeal nnder this section.

(4) The decision of the court of appeal may be enforced in the
same manner ae if it had been made by the summary conviction
court before which the proceedings were originally heard and deter-
mined.
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(5) The Attorney General of Canada har the same rights of ap-
peal in proccedings instituted at the instance of the Government of
Canada and conducted by or on behalf of that government as the
Attorney General of a provinee has under this I’art.

This comes from the former s.769A which was added to the Code
by 1948, ¢.39, 5.34. The exception in subsec.(1) (b} is in recognition of the
fact that in some of the provinces a stated casc goes to the Court of
Appeal.

Subsec.(3) has been added inasmuch as costs are provided for in all
other proceedings relating to summary conviction.

As to subsec.(4), sec 5.732 and note thereto.

Subsec.(b) is new.

it was held in R. ex vel. SPENCE v. GALL, [1951] O.W.N.297, in
respect of this procedure, that the court is not to weigh evidence or give
decisions on questions of fact.

In R. ex rel. FLETCHER v. JOY OIL CO., [1950] O.W.N.745, it
was held that this section gives a right of appeal on a question of law
alone from a conviction under the Summary Conwvictions Act of Ontario.
R.ex rel. STANLEY = DE LUXE CAB QO 1951 OAMWN122, hH3,
is to similar effect, holding that s.769A and the Omario Act were not in
conflict. However, insofar as these two cases held thac the former 57604
guve to a prosecutor other than the Attorney Genernl o right of appual
from an acquittal of an accused person alter a triad e nove on appeal in
a summary conviction matter. they must be taken to be overraled Dy the
decisions ol the Ontario Court ol Appeal in R. ex rel. MORRISON o
CANADIAN ACME SCRET & GEAR L'TD.(1955), (reversing 20 C.R.
2313, and R. ex rel. IRWIN v, DUESLING. Botli of these judgments were
detivered on April 22, 1955, and are as yet unreported.

A question whether there is an appeal to the Supreme Court of Can-
ada under this scction appears to be answered alhirmatively by the
amendments to the Supreme Court Act, 1949, 2nd sess., ¢.37, provided
the judgment appealed from is that of the final court having jurisdic-
tion in the matter in the province. $.41(3) says that “No appeal to the
Supreme Court of Canada lies under this section from the judgment of
any court acquitting or convicting or setting aside or affirming a con-
viction or acquittal of an indictable offence, or except in respect of a
question of law or jurisdiction, of an offence other than an indictable
offence.”

In INTERNATIONAL METAL INDUSTRY v. TORONTO,
[1989] S.C.R.271, an appeal was dismissed on the ground that the County
Court was not the highest court of final resort having jurisdiction in the
province.

FEES AND ALLOWANCES,

FEES AND ALLOWANCES.

744. The fees and allowances mentioned in the Schedule to this
Part and no others are the fees and allowances that may be taken or
allowed in proceedings before summary conviction courts and jus-
tices under this Part.



PART XXIV—SECTIONS 743 & 744 1099

OLD CODE:

7694. An appeal to the Court of Appeal, as defined in section one thousand
and rwelve, against any decision of the court under provisions of section seven
hundred and fifty-two or section seven hundred and sixty-five with leave of the
Court of Appeal or a judge thereaf may be taken on any ground which involves
a question of law alone.

{2} The provisions of sections one thousand and twelve 10 one thousand and
twenty-one, inclusive, shall mutatis mutandis in se far as the same are appli-
cable, apply to an appeal under this section.

(3} The decision of the Court of Appeal shall have the same effect and nay
be enforced in the same manner as if it had been made by a justice at the
hearing.

This comes {rom the former s.Y70 which was s.871 in the Code of
1892. As long ago as 1895 there were complaints that the allowances
under s.871 were madequ(ue, but although changes were made by 1894,
.57, s.1; 1921, .25, s.15; and 197, ¢ JJ, 5.29, there has been no drastic
revision of the amounts allowed. Nor is there in this scction although
there are some changes in detail, the principal ones being from $3.00 to
$4.00 in item 25, and from $5.00 10 $10.00 it item 28.

There was discussion of the Schedule in the House of Commons
(Hansard, 1954, page 2912) and the opinion was expressed that the
amounts should be increased. It was pointed out, however, that in very
many cases it will be quite poor people who will have to pay these [ees
on top of any fine which may be levied, and that although the items
represent disadvantages in some respects, it was betier upon balance to
leave them as they are.

See ATTORNEY-GENERAI.,, QUEBEC v. ATTORNEY-GENER-
AL OF CANADA, [19455.C.R.600, noted under .7 16 ante.

SCHEDIULE.

FEES AND ALLOWANCFES THAT MAY Bt (CHARGED BY
Susmmary Convicrion Couxrrs axp Justicrs.

1. Information . T L $1.00
2, Summons or warrant . . ... S - 0.50
3. Warrant where summons issued in first instance . ... 0.30
4. Each necessary copy of summons or warrant . o 030
5. Each subpoena or warrant lo or for wilnesses ... 0.30

{A subpoena may contain any number of names. Only
one subpoena may be issued on behalf of a party in any
procceding, unless the summary conviction court or the
justice considers it neeessary or desirable that more
than one subpoena be issned).

6. Information for wurrant for witness and warrant for

withess ... . 1.00
7. Each necessary rnpw of snbpuen.l 1o or warrant for
witness . S o o 0.20

8. Each recugmmnce oo o S 100
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10.
11.

12,
13.
14,

15.

16.
1.

18.
19.
20.

21’

22,

23.

24,

FEEs AND ALLOWANCES THAT MAY BE ALLOWED
170 PrACE (OFFICERS.

Hearing and determining proceeding ... .. ...
Where hearing lasts more than two hours ... ... ...
Where two or more justices hear and determine a pro-
ceeding, each iz entitled to the fee anthorized by item 9.
Each warrant of committal ...
Making up record of conviction or order upon request of
a party to the proceedings ... ... ...
Copy of a writing other than a conviction or order, npon
request of a party to the proceedings; for each folio of
one hundred words . ...
Bill of costs, when made out in detsil upon request of a
party to the proceedings ...
(Items 14 and 15 may be charged only where there has
been an adjudication.)
Attending to remand prisoner ... ..
Attending to take recognizance of bail ... .. . C

Arresting a person upoen a warrant or without a warrant
Serving summons or subpdena ... ...

Mileage to serve summons or subpoena or to make an
arrest, both ways, for each mile .............. ... ...
(Where a public conveyance is not used reasonable
costs of transportation may be allowed.)

Mileage where service cannot be affected, upon proof of
a diligent attempt to effeet service, each way, for each
mile

Reinrning with prisoner after arrest to take him before
a summary conviclion court or justice at a place dif-
ferent from the place where the peace officer received
the warrant to arrest, if the journey is of necessity over
a route different from that taken by the peace officer to
make the arrest, each way, for each mile ... ...

Taking a prisoner to prison on remand or committal,
each way, for each mile ... . .. e
(Where a public conveyance is nol used, reasonable costs
of transporiation may be allowed. No charge may be
made under this item in respect of a service for which
a charge is made under item 22.)

Attending summary conviction court or justice on sur-
mary conviction proceedings, for each day mecessarily
employed .
(No more than $2.00 may be charged under this item
in ‘respect of any day notwithstanding the number of
proceedings that the peace officer attended on that day
hefore that summary conviction court or justice.)

0.50
1.00

0.10
0.20

1.00
1.00

1.50
0.50

0.10

$0.10

0.10

0.10

2.00
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FEES AND ALLOWANCES THAT MAY BE ALLOWED
T WITNESSES.

25. Each day attending trial . .. ... . o 400
26. Mileage travelled to attend trial, each way, for each mlle 0.19

FEEs AND ALLOWANCES THAT MAY BE ALLOowrp
TO INTERPRETERS.

27. Each half day attending wial ... . . . . . 2.50
28. Actual living expense when away from ordinary place of
residence, not to exceed per day ... . ... 10.00

29. Mileage travelled to attend trial, each way, for each mile 0.10

PART XXV.
TRANSITIONAL AND CONSEQUENTIAL.

REFEAL.

745. The Criminal Code, chapter 36 of the Revised Statutes of
Canada, 1927, is repealed.

See notes to 5.746.

TRANSITIONAL.,

746. (1) Where proceedings for an offence against the eriminal
law were commenced before the coming into foree of this Act, the
offence shall, after the coming into force of this Act, be dealt with,
inquired into, tried and determined in accordance with this Act,
and any penalty, forfeiture or punishment in respect of that offence
shall be imposed as if this Act had not come into force, but where,
under this Aet, the penalty, forfeiture or punishment in respect of
the offence is reduced or mitigated in relation to the penalty, for-
feiture or punishment that would have been applicable if this Act
had not come into force, the provisions of this Act relating to pen.
alty, forfeiture and punishment shall apply.

{2) Where proceedings for an offence against the criminal law
are commenced after the coming into force of this Act the following
provisions apply, namely,

{(a) the offence, whenever committed, shall be dealt with, in-
quired into, tried and determined in accordance with this Act;

(b) if the offence was commiited before the coming into force

of this Act, the penalty, forfeiture or punishment to be im-
pozed upon conviction for that offence shall be the penalty,
forfeiture or punishment authorized or required to be im-
posed by this Act or by the law that would have applied if
this Act had not come into force, whichever penalty, forfeit-
ure or punishment ia the less severe; and
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(¢) if the offence is committed after the coming into force of
this Act, the penalty, forfeiture or punishment to be imposed
upon conviction for that offence shall he the penalty, for.
feiture, or punishment authorized or required to be imposed
by this Act.

This is a section drafted especially for the purposes of this Code but
it may be compared with .14 and s.19(1){d) and (2) of the Interpreta-
tion Act. Although its effect will probably be exhausted within 2 com-
paratively short period, it will have an imporiant application after this
Code comes into force.

It is submitted that it is in accord with general principles already laid
down. In this connection the following is quoted from R. v. RIVET
(1944), 81 C.C.C.377:

“It is well settled that Iegislation which mcrely affects procedure may

be given a retrospective effect but that in the absence of an apparent

intention that it should have a retrospective effect legislation affecting
substantial rights shall not be given such effect.

For this proposition it is sufficient to refer to the decision of the

House of Lords in GARDNER v. LUGAS{1878), 3 App.Cas.5b82.

It is equally well established that legislation creating or abolishing

a right of appeal does not relate merely to procedure. The decisions

of the Privy Council and the Supreme Court of Canada in GOLONIAL

SUGAR REFINING CO. v. IRVING, [1905] A.C.369 and UPPER

CANADA COLLEGE v. SMITH(1920), 57 D.L.R.648, 61 S.C.R.413,

illustrate this principle.”

In R. v. CHANDRA DHARMA, [1905]12 K.B.335, a prosecution was
commenced on December 27, more than three but less than six months
after the commission of the offence. On October 1 a new Act came into
operation by which the time for prosecution was extended from three
to six months. Held, this related to procedure only and was therefore
retrospective, and that the conviction must be upheld,

However, Channell, B,, pointed out that defendants were liable to
prosecution at the time the new Act came into force, but “if the time
under the old Act had expired before the new Act came into operation
the question would have been entirely different. and in my view would
not have enabled a prosecution to be maintained even withtn six months
from the offence.”

In Re HUNT AND LINDENSMITH(1921), 67 D.L.R.240 (Ont.):

“The effect of the repeal of a statute and the enactment in its place of

a new statute covering the same ground is provided for by the Inter.

pretation Act, RS.0. 1914, c.1, ss.14 et seq. Under these sections, the

repeal of any statute does not completely destroy it, but it remains in
force for the purpose of continuing any existing right and its enforce-
ment thereunder. The substituted provisions of the new Act do not
create a new right or provide a new penalty with respect to matters
then past. If the effect of the new Act is to substitute a less onercus
penalty or punishment, the more lenient provision is to prevail, but
there is no provision which justifies the tmposition of a greater liabil-
ity, or the enforcement, by reason of a more drastic penal provision,
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of any right which existed before the new Act comes into operation.”

The principle as to the mitigation of penalty is recognized in the
section now under discussion.

In R. v. ROBINSON et al.(1951), 100 C.C.C.1 at p.)5 (5.C.Can)),
Cartwright, J., said:
“In my opinion if the words of an enactment which is relied upon as
creating a new offence are ambiguous, the ambiguity must be resolved
in favour of the liberty of the subject, but whether or not such am-
biguity exists is to be determined after calling in aid the rules of
construction.”

In R. v. SUTHERLAND, [1950] O.W.N. 516 (Ont.C.A.) accused
was convicted of an offence under s.444 committed in 1947 and 1948.
The conviction took place on October 27th, 1949. The amended s.444
came into effect November 1, 1948,

“The indictment charges the commission of the offence within the
years 1947 and 1948, If there had been no repeal of the section, the
Crown would not have been limited to the proof that the offence had
been committed on any particular dates within those years, and the
effect of s.J9 (ie. of the Interpretation Act, R.5.C) is to leave the
Crown in the same position on a prosecution after the repeal as it
would have been before the repeal, subject only to this, namely, that
the Crown was limited in proving the commission of the offence in the
year 1947 and to that portion of 1948 expiring on the date of the
repeal.”

R. v. SMITH(1947), 89 C.C.C.5397 (Alta.), was a magistrate’s decision
under the Special War Revenue Act, amended 1947, ¢.60. The penalty
was imposed under the amended section although the offence arose
before the amendment.

In Re GRIMSHAW ESTATE, [1950] O.W.N.616 (Ont.C.A):

“An Act governing procedure only ‘has effect from the time when it

comes into force, with respect to’ any order made thereafter, and

whether or not the proceedings were commenced before or after the

enactment came into force”: per Grant, J.A., in Re WIGKS and ARM-

STRONG(1928), 61 O.L.R.667 at 669.”

Sce also R. v. AUSTIN, 11913} 1 K.B.551; R. v. O’CONNOR, [19183]
1 K.B.557; R. v. STRONG(1915), 24 C.C.C.430 at p.435; R. v. CIESLEN-
SKI(1923), 41 C.C.C.195; R. v. TAYLOR and YOUNG(1924), 41 C.C.C.
212,

INTERPRETATION ACT.
747. Section 29 of the Interpretation Act, chapter 158 of the Re-
vised Statutes of Canada, 1932, is repealed.

This is for conformity with the new Code which docs not use the
expressions ‘suramary trial” and “speedy trial”.

OPIUM AND NARCOTIC DRUG ACT.—Except in cases tried before two jus-
tices no appeals in cases taken under section 4(1) or (2).

748. Section 25 of the Opinm and Narcotic Drug Act, chapter 201
of the Revized Statutes of Canada, 1952, is repealed and the fol-
lowing substituted therefor:
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“23. Except in cases tried before two justices of the peace sec-
tiong 719 to 732, inclusive, and subsection (2) of section 742 of
the Criminal Code do not apply to any conviction, order or proceed-
ings in respect of any offence under subsection {1) or (2) of sec-
tion 4 of this Act.” '

This is for conformity with the new Code.

CANADA EVIDENCE ACT.—Wife or hushand comp t and compellable wit.
ness for proseeuntion,

749. Subsection (2) of section 4 of the Canade Evidence Aet,
chapter 307 of the Revised Statutes of Canada, 1952, is repealed
and the following substituted therefor:

*“(2) The wife or husband of a person charged with an offence
against section 33 or 34 of the Juvenile Delinquents Act or with an
offence against any of the sections 135 to 138, 140, 142 1o 147, 149,
155, 156, 157, 158, 164, 184, 186; 189, 234 to 236, 241 to 244,
275, paragraph (¢) of section 408 or an aitempt 10 commit an of-
fence under section 138 or 147 of the Criminal Code, is a competent
and compellable witness for the prosecution without the consent of
the person charged.”

This is for conformity with the new Code in view of the changes in
numbering.

COMBINES INVESTIGATION ACT.—Director may submit statement of evi-
dence.~—Procedure for enforcing penalties,—Jurisdiction of courts.

750. (1) Wherever, in the Combines Investigation Act, chapter
314 of the Revised Statutes of Canada, 1952, the expression “sec-
tion 498 or 498A of the Criminal Code” or “section 498 or 498A
of the Criminal Code, chapter 36 of the Revised Statutes of Canada,
1927, appears, the expression “section 411 or 412 of the Criminal
Code” shall be substituted therefor, and wherever in the said Act the
expression “section 498 of the Criminal Code” appears there shall
be substituted therefor the expression “section 411 of the Criminal
Code.”

(2) Subsection (1) of section 18 of the said Act is repealed and
the following substituted therefor:
“18. (1) At any stage of an inquiry,
(a) the Director may, if he is of the opinion that the evi-
dence obtained discloses a situation contrary to section 32 or
34 of this Act, or section 411 or 412 of the Criminal Code,
and
(b) the Director shall, if so required by the Minister,
prepare a statement of the evidence obtained in the inquiry
which shall be submitted to the Commission and to each
person against whom an allegation is made therein.”

(3) Subsections (1) and (2) of section 40 of the said Act are
repealed and the following substituted therefor:
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1152, The several forms in this Part varied to suit the case, or forms to the like
effect, shall be deemed good, valid and sufficient in the cases thereby respec-
tively provided for; and may, when made for one class of officials, be varied
50 as to apply to any other class having the same jurisdiction.

{2) It shall not be necessary for any justice to attach or affix any seal to any
proceedings or process the forms for which are comtained in this Part.

“40. (1) Where an indictment is found againel an accused,
other than a corporation, for any offence against this Act, the ac-
cused may elect 10 be tried without a jury and where he so elects
he shall be tried by the judge presiding at the court at which the
indictment is found, or the judge presiding at any subsequent sit-
tings of that court, or at any court where the indictment comes on
for trial; and in the event of such election being made the proceed.
ings subsequent to the election shall be regulated in so far as may
be applicable by the provisions of the Criminal Code relating to the
trial of indictable offences by a judge without 2 jury,

(2) No court other than a superior court of criminal jurisdic-
tion, as defined in the Criminal Code, has power to try any offence
against section 32 of this Act.”

This is partly for conformity, but also to provide uniform procedure
in so far as offences under the Combines Investigation Act coincide with
those under ss.411 and 412.

EXTRADITION ACT.

751. A reference in item 24 of the First Schedule to the Extra-
dition Act, chapter 322 of the Revised Statutes of Canada, 19532, to
an offence under a Part of the Criminal Code, chapter 36 of the
Reviged Statutes of Canada, 1927, shall be construed as a refer-
ence to the same or corresponding offence under this Act.

This is for conlormity with the new Code,

COMING INTO FORCE.
752. This Act shall come into force on the 1st duy of April 1955.

This is 34 Eliz.1!, .2, which received Roval Assent on 24th March
1955. Tt replaces 5.752 as it appeared in the new Code as passcd originally,
and obviates the need to produce the proclamation published earlier in
the Canada Garzerte,

FART XXVIL

TORMS,
FORMS.—Seal not required.
753. (1) The forms set out in this Part varied to snit the case
or forms to the like effect shall be deemed to be good, valid and

sufficient in the circumstances for which, respectively, they are pro-
vided.
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Section 753—continued

(2) No justice is required to atitach or affix a seal to any writing
or process that he is authorized to issue and in respeet of which a
form is provided by this Part.

This comes from the former s.1152. Note provision for endorsement
on Form 28.

FORM 1.
(Section 429.)
Information to obtain a search warrant.
Canada,
Province of
(territorial division) .

This is the information of A. B,, of in
the said (territorial division), (occupation), hereinafter called the informant,
taken bhefore me.

The informant says that (describe things to be searched for and offence
in respect of which search is to be made}, and that he has rcasonable grounds
for believing that the said things, or some part of them are in the dwelling
house, ete.}, of C. D., of in the maid (territorial
division) (here add the grounds of belief, whatever they may be).

Wherefore the informant prays that a search warrant may be granted to
search the aaid (dwelling house, ete.) for the aald things.

Sworn before me

this day of
Signature of Informant.

at

A Justice of the Peace in and

for .
FORM 2.
(Sections 439 and 695.)
Information.
Canada,
Province of '
(territorial division) .

This is the information of C. D., of
(occupation ), hereinafter called the informant
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The informant says that (if the informant has not personal knowledge
state that he has reusonable and probable grounds to believe and does believe
and state the offence.)

Sworn before me
this day of
AD. s
Signature of I[nformant.
at
A Justice of the Peace in and
for .

FORM 3.

{Sections 491 and 501.)

Heuding of Indictment,

Canada,
Province of
(territorial division) .

In the (2ot out name of the court)

Her Majesty the Queen
against
{(name of accused)

1. The juroes for Her Majesty the Queen present that

2, The suid jurors further present that

FORM 4.
(Sections 478 and 491.)
Heading of indictment.
Canada,
Province of ’
(territorial division) .

In the (et out name of the court)

Her Majesty the Queen
against

{name of aecused )



1108 MARTIN’'S CRIMINAL CODE

Form 4—continued
{Name of accused) stands charged
1. That he (state offence).
2. That he (state offence).
Dated this day of AD.

(Signature of signing officer,
Agent of Attorney General, etc.,
as the case may be),

FORM 5.
¢ Section 429.)

W arrant to search.

Canada,
Province of s
(territorial division) .

To the peace officers in the said (territorial division) :

Whereas it appears on the oath of A.B., of
that there arc reasonable grounds for believing that (describe things to be
searched for and offence in respect of which search is to be made) are in
at .

hereinafter called the premises;

This is, therefore, to authorize and require you between the hours of
(ax the justice may direct) to enter into the said premiscs and to gearch for
the said things and to bring them before me or rome other justice.

Diated this day of AD,
at .

A Justice of the Peace in and
for .

FORM 6.
(Sections 441 and 700.)

Summons to a person charged with an offence.

Canada. ]
Province of 4
(territorial division) .l
Te A. B, of (occupution }: \

Whereas you have this day been charged before me that (state offence as
in the informution) :
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This is therefore to command you, in Her Majesty’s name, to appear
hefore on
the day of AD. , at
o’clock in the noon, at or
before any justice for the said (territorial division) whoe is there, to answer
to the said charge and to be dealt with acrording to law.

Dated this day of ADD.

at -

A Justice of the Peace in and
for

FORM 7.

(Sections 442, 444 and 707.)

W arrant to arrest a person charged with an offence.

Canada, 1
Province of R
(territorial division} .

To the peace officers in the said (territorial division):

Whereas A. B., of s (occupation ).
hercinafter called the accused, has been charged that (srate the offence a3 in
the information) :

This is, therefore, to command you in Her Majesty’s name forthwith to
arrest the accused and to bring him before
or any justice for the said (ferritorial division), to auswer to the said charge
and to be dealt with according to law.

Dated this day of
AD. at .

A Justice of the Peace in and
for
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FORM 8.
(Sections 444, 451 and 710).

W arrant where summona is disobeyed or cannot be served.

Provinee of ,

Canada, }
(territorial division) .

To the peace officers in the said (territorial division) :

Whereas on the day of ,
AD, . A. B., of ,» hereinafter called the

accused, was charged that (state the offence as in the information)

And Whereas a summons to the accused was issued commanding him, in
Her Majesty’s name, to appear on the

day of AD,, .
at o’tlock in the noon, at .
before me or any justice who should then be there, to answer to the said charge
and to be dealt with according to Inw;

And Whereas it appears (* or** >3

This is therefore 1o command you, in Her Majesty’s name, forthwith to
arrest the said accused and to bring him before me or any justice in and for the
said (territorial division), 10 answer to the said charge and to be dealt with
according to law.

Dated this day of

A.D. =t

A Justice of the Peace in and
for

* that the accused has failed to appear at the time and place appointed by
the said summons and it has been proved that the summons was duly served
upon him.

** that the said snmmons cannot be served upon the accused,
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FORM 9.
(Sections 451 and 710).
W arrant where accused fails to appear after adjournment.

Canada,
Province of ’
(territorial division)

To the peace officers in the (territorial division):

Whereas A. B., of , hereinafter called the
accused, appeared before me on the day of
A.D., , ou a charge that (state the offence as in the information);

And Whereas the trial {or inquiry, ete.) was adjourned to
the day of
at 3

- 1

And Whereas the accused has failed to appear at the time and place
to which the trial (or inquiry, etc.) was adjourned :

This is therefore to command you, in Her Majesty’s name, forthwith to
arrest the said sccused and to bring him before me or any justice in and for
the said (territorial division), to answer to the said charge and to .be dealt
with according to law.

Dated this day of AD.
at

A Justice of the Peace in and
for

FORM 10.

{Section 456.)
Warrant to convey accused before justice of another territorial division.

Crnada, .
Province of s

¢ territorial division)

To the peace officers in the said (. territorial division):

Whereas A. B., of hereinafter called the
accused, has been charged that (state place of offence and charge);
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Form 10-—continued

And Whereas | have tuken the position of X, Y. in respect of the said
charge;

And Whereas the charge is for an offence committed in the (territorial
division) ;

This is 10 command you, in Her Majesty’s name, to convey the said A. B.,
before a justice of the (last-mentioned territorial divizion) and to deliver to
him the information, the said deposition and this warrant.

Dated this day of A.D.

for

FORM 11.
{Section 604 ).

Subpwena to o witness.

b

Canadan, i
Province of ,#
(territorial division)

To E. F,, of « {occupuation) ;
Whercas A. B. has been charged that (state offence as in the information),
and it has been made to appear that you are likely to give material evidence

for (the prosecution or the defence) :

This is therefore to comymand you to attend before (set out court or

jusgtice), on the day of AD,
, at o’clock in the noon at
1o give evidenee concerning the said charge.*
Dated this day of A.D.
at .

A Justice or clerk of the powrt.
(Seal if required).

* Where a witness is required to produce documents add the Ffollowing :
and to bring with yon any writings in your possession or under your
control that relate to the said charge, and more particularly the fol-
lowing: (apecify any writings required).
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FORM 12,

(Sections 603 and 610.)

Warrant for witness.

Canada,
Province of

(territorial division) .

To the peace officers in the (territorial division) :

Whereas A. B, of + has been charged
that (atate offence as in the information ) :

And Whercas it has been made 10 appear that E. F, of
. hereinafter called the witness, is likely to give material
evidence for (the prosecuotion or the defence) and that*

This is therefore v command you, in Her Majesty’s name, to bring the

witness hefore (set out court or justice) on the
day of ., AD, , at
o'clock in the noon, at to give evidence

concerning the said charge.

Dated this day of AD,

A Justice or clerk of the court.
(5Seal if required).

* Insert whichever of the following is appropriate:

(a) the said E. F. will not attend unless compelled to do so;

(b) the said E.F. is evading service of a subpaena;

(c) the said E. F. was duly served with a subpeena and has neglected (o
attend at the time and place appointed therein or to remain in atten-
dance).

(d) the said E. F. was bound by a recognizance to atiend and give evidence
and has neglected (10 attend or to remain in attendance),

FORM 13,
{ Section 609.)

Warrant to arrest an absconding witness.

Canada, 3
Province of . J»
(territorial division) -

33
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Form 13—continued
To the peace officers in the (territorial division):

Whereas A. B, of , has been charged
that (state offence as in the information) ;

And Whereas I am satisfied by information in writing and under oath
that C. D. of , hereinafter called the
witness, is bound by recognizance to give evidence upon the trial of the accused
|:1:u:|1:i )the paid charge, and that the witness (has absconded or is about to ab-
scond):

This is therefore to command yom, in Her Majesty’s name, to arrest the
wimess and bring him before (the court, judge, justice or magistrate before
swhom the witness is bound to appear) to be dealt with according to law.

Dated this day of AD.

A Justice of the Peace in and
for .

FORM 14.
(Sections 451 and 710.)

Warrant remanding a prisoner.

Canada,
Province of .
(territorial division) .

To the peace officers in the (territorial division):

Yon are hereby commanded forthwith to convey to the (prison)}) at
the persons named in the following schedule
each of whom has been remanded to the time mentioned in the schednle:

Person charged. Offence. Remanded to.

And [ hereby command you, the keeper of the said prison, to receive each
of the said persons into your custody in the prison and keep him safely
until the day when his remand expires and then te have him before me or any
other justice at at o’clock in the

noon of the said day; there to answer to the charge and to
be dealt with according to law, unless you are otherwise ordered before that
time.

Dated this day of A
at a

for .
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FORM 12,

(Sections 603 and 610.)

Warrant for witness.

Canada,
Province of

(territorial division) .

To the peace officers in the (territorial division) :

Whereas A. B, of + has been charged
that (atate offence as in the information ) :

And Whercas it has been made 10 appear that E. F, of
. hereinafter called the witness, is likely to give material
evidence for (the prosecuotion or the defence) and that*

This is therefore v command you, in Her Majesty’s name, to bring the

witness hefore (set out court or justice) on the
day of ., AD, , at
o'clock in the noon, at to give evidence

concerning the said charge.

Dated this day of AD,

A Justice or clerk of the court.
(5Seal if required).

* Insert whichever of the following is appropriate:

(a) the said E. F. will not attend unless compelled to do so;

(b) the said E.F. is evading service of a subpaena;

(c) the said E. F. was duly served with a subpeena and has neglected (o
attend at the time and place appointed therein or to remain in atten-
dance).

(d) the said E. F. was bound by a recognizance to atiend and give evidence
and has neglected (10 attend or to remain in attendance),

FORM 13,
{ Section 609.)

Warrant to arrest an absconding witness.

Canada, 3
Province of . J»
(territorial division) -

33
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Form 13—continued
To the peace officers in the (territorial division):

Whereas A. B, of , has been charged
that (state offence as in the information) ;

And Whereas I am satisfied by information in writing and under oath
that C. D. of , hereinafter called the
witness, is bound by recognizance to give evidence upon the trial of the accused
|:1:u:|1:i )the paid charge, and that the witness (has absconded or is about to ab-
scond):

This is therefore to command yom, in Her Majesty’s name, to arrest the
wimess and bring him before (the court, judge, justice or magistrate before
swhom the witness is bound to appear) to be dealt with according to law.

Dated this day of AD.

A Justice of the Peace in and
for .

FORM 14.
(Sections 451 and 710.)

Warrant remanding a prisoner.

Canada,
Province of .
(territorial division) .

To the peace officers in the (territorial division):

Yon are hereby commanded forthwith to convey to the (prison)}) at
the persons named in the following schedule
each of whom has been remanded to the time mentioned in the schednle:

Person charged. Offence. Remanded to.

And [ hereby command you, the keeper of the said prison, to receive each
of the said persons into your custody in the prison and keep him safely
until the day when his remand expires and then te have him before me or any
other justice at at o’clock in the

noon of the said day; there to answer to the charge and to
be dealt with according to law, unless you are otherwise ordered before that
time.

Dated this day of A
at a

for .
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FORM 15.
{ Section 507.)

Warrant for arrest of persor against whom indictment has been found.

Canada,
Province of
(territorial division) .

To the peace officera in (territorial division):

Whereas an indictment has been fonnd against A. B., hereinafier called
the accused, and the aceused has not (appeared or remained in attendance) to
take his trial on the said indictment before (set out cours '

You are hereby commanded, in Her Majesty’s name, forthwith to arrest
thel accused and to bring him before the said couart to be dealt with according
to law.

Dated this day of AD,

at .

Clerk of the Court.
{Seal).

FORM 16.
{Section 457.)

Warrant of committal of witness for refusing to be sworn or 1o give evidence.

Province of
(territorial division)

o, |

To the peace officers in the (territorial division):

Whereas. A, B, of , hereinafter called the
nccused, has been charged that (set ont offence as in the information);

And Whereas E. F. of » hereinafter called the
witness, attending before me to give evideuce for (the prosecution or the de-
fence) concerning the charge against the accused (refused to he sworn or
being duly sworn as a witness refused to answer certain questions concerning
the charge that were put to him or refused or neglected to produce the follow-
ing writings, namely or refused to sign his
feposition) having been ordered to do so, without offering any just excuse for
mch refusal or neglect:

This is therefore to command you, in Her Majesty’s name, to take the
vitness and convey him safely to the prison at
ind there deliver him to the keeper thereof, together with the following pre-
ept:



1116 MARTIN'S CRIMINAL CODE

Form 16—continued

I do hereby command you, the said keeper, to receive the said wilness
into your custody in the said prison and safely keep him there for the term
of days, unless he sooner consents lo do what was required
of him, and for so doing this is a sufficient warrant.

Dated this day of A.D,

for .

) FORM 17.
(Section 460.)
Warrant of committal for trial.
Cansds,
Provimee of
(territorial division) .

To the peaee officers in the (territorial division) and to the keeper of the
(prison) mt :

Wherene A. B., hereinafter called the acensed, stands charged that (state
offence as in the information) ;

And whereas on a preliminary inquiry into that charge the accused (having
elected to be tried by a judge without 2 jury or by & conrt composed of a judge
and jury, or not having elected, as the case may be) was this day committed
for trial;

This is therefore to command you, in Her Majesty’s name, to teke the
‘aceused and convey him safely to the (prison) at
and there deliver him to the keeper thereof, with the following precept:

1 do herehy command you the said keeper to receive the accused into your
custody in the said prison and keep him safely there until he is delivered by
duae course of law.

Dated this day of AD.

for .
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FORM 18.

(Sections 482 and 713.)

W arrant of committal upon conviction.

Provinee of
(ierritorial division)

Canada, }

To the peace officers in the ( territorial division) and to the keeper of the
(prison) a1 t

Whereas A. B., hereinafter called the accused, was this day convicted upon
a charge that (state offence as in the information), and it was adjudged that
the accused for his offence*

You sre hereby commanded, in Her Majesty's name, to take the accused
and convey him safely to the (prison) at

and deliver him to the keeper thereof, together with the following precept:

You, the said keeper, are hereby commanded to receive the aecmsed into
custody in the said prison and imprison him there**

and for so doing this is a sufficient warrant.

Dated this day of AD,

Clerk of the Court, Justiee or

Magistrate.
(Seal, if required).
*I/se whichever of the following forms of tence iz applicable:
¢a) be imprisoned in the (prison) at
' for the term of i
(k) forfeit and pay the sum of dollars
to be apyplied according to law and also pay to
the sum of dollars

in respect of costs and in default of payment of the said sums (forth-
with or within a time fixed, if any) be imprisoned in the ( prison)
at for the term of

nnless the said sums and costs and charges of the comminal and of
conveying the acensed to the said prisom are sooner paid;

¢c) be imprisoned in (prison) at for the term
of , and in addition (as in (b) above).

*#¢The official print has no footnote. The form will of course be completed
in accordiunce with the adjudication.)
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FORM 19.
(Section 713.)

Warrant of committal upon an order for the payment of money.

Provinece of

(territorial division)

ot _]

To the peace officera in the (territorial division) and to the keeper of the
{ prizon) at ]

Whereas A, B., hercinafter called the defendant, was tried mpon an in-
formation alleging that (zet out matter of complaint), and it was ordered tha
(set out the order made), and in defaunlt that the defendant be imprisoned in
the (prison) at . for a term of 3

1 hereby command you, in Her Majesty’s name, to take the defendant and
convey him safely to the (prison) at N
and deliver him to the keeper thereof together with the following precept:

I hereby command you the keeper of the said prison to receive the defend-
ant into your custody in the said prison and imprison him there for the term
of , unless the said amounts and the
costs and charges of the commitial and of conveying the defendant 1o the said
prison are sooner paid, and for so doing this is a sufficient warrant.

Dated this day of ©y AD,

A Justice of the Peace in and

for .

FORM 20.

(Sections 637 and 717.)

Warrant of committal for failure to Furnish recognizance to keep the peace.

Provinee of . - »

(territorial division) .

Canada, &
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To the peace officers in the (territorial division) and 10 the keepor of
the {prison) at :

Whereas A. B., hereinafter called the accused, has been ordered 1o enter
into a recognizance to keep the peace and be of good behaviour, and has (re-
fused or failed) to enter into a recognizance accordingly;

You are hereby commanded, in Her Majesty’s name, to take the accused
and convey him safely to the {prison) at
nnd deliver him to the keeper thereof together with the following precept:

You, the said keeper, are hereby commanded to receive the accused imto
your custody in the said prison and imprison him there until he enters into a
recognizance as aforesald or until he is discharged in due course of law.

Dated this day of AD.

Clerk of the Court, Justice or
Magistrate,
¢ Seal, if required).

FORM 21.
¢ Section 461.)

W arrant of committal of witness for failure to enter into recognizance.

Canada,
Province of ’
(territorial division)

To the peace officers in the (territorial division) and to the keeper of the
{prison) at t

Whereas A. B., hereinafter called the acensed, was committed for trial on
a charge that (state offence as in the information);

And Whereas E. F., hereinafter called the witness, having appeared as a
witness on the preliminary inquiry inte the eaid charge, and being required to
enter into a recognizance to appear as a wilness on the trinl of the accused on
the said charge, has (failed or refused) te do so;
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Form 21—continued

This is therefore to command you, in Her Majesty's name, 10 take and safely
convey the paid witness to the (prison) at
and there deliver him to the keeper thereof, together with the following precept:

I do hereby command you, the said keeper, to receive the wilness into
your custody in the said prison and keep him there safely until the trial of the ac-
cused upon the said charge, unless before that time the wiiness enters into the
said recognizance.

Dated this day of AD.

at .

A Justice of the Peace in and
for .

FORM 22.

{ Section 612.)

Warrant of commitial for contempt.

Provinece of

Canada, }
(territorial division)

To the peace officerw in the said (territorial division) and to the keeper of

the {prison) at :

Whereas E. F., of , hereinafter called the
defaulter, was on the day of A.D. R
ot , convicted before

for contempt in that he did not avtend bhefore

to give evidence on the trial of a charge that (state offence as in the informa-
tion) against A, B, of , although
{duly subpoenaed or bound by recognizance %o appear and give evidence in
that behalf, as the case may be) and did not show any suflicient excnse for
his defaalt;

And Whereas in and by the said conviction it was adjudged that the de.
faunlter (et out punishment adjudged) ;

And Whereas the defaulter has not paid the amount adjudged to be paid;
(delete if not applicable)

This is therefore to command you, in Her Majesty’s name, to take the de-
fanlter and convey him safely to the prisen at and
there deliver him to the keeper thereof, together with the following precept:
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I do hereby command you, the said keeper, 1o receive the defanlter into your
custody in the said prison and imprison him there* and for so doing this is a
sufficient warrant.

Dated this day of A.D.

at -

{Seul, if required).

*Insert whichever of the following is applicable:

{a) for the term of .

(b) for the term of unless the said sums and the costs
and charges of the committal and of conveying the defaulier to the
said prison are sooner paid, or

(c) for the term of and for the term of (if con.
seculive so state) mnless the said sums and costs and charges of the
committal and of conveying the defaulter to the said prison are sooner
paid.

FORM 23.

(Section 731.)

Warrant of committal in default of payment of costs of an appeal

Province of ’
(territorial division)} .

Canada, }

To the peace officers of (territorial division) and to the keeper of the
{prison) at

‘Whereas it appears that upon the hearing of an appeal before the (sef

out court), it was adjudged that A. B., of ,
hereinafter called the defaulter, should pay to the Clerk of the Court the sum
of dollars in respeet of costs

And Whereas the Clerk of the Court has certified that the defaulter has not
paid the sum within the time limited therefor;

I do hereby command youn the zaid peace officers, in Her Majesty’s name,
to take the defanlter and safely convey him to the (prison) ai
and deliver him to the keeper thereof, together
with the following precept:



1122 MARTIN'S CRIMINAL CODE

Form 23——continued

I do hereby command you, the naid keeper, to receive the defaulter into
your custody in the said prison and imprison him for the term of
, unless the said sum and the costs of

the committal and of conveying the defaulter to prison are sooner paid, and
for so doing this is a sufficient warrant.

Dated this day of AD.

at .

A Justice of the Peace in and
for ) .

FORM 24.

{Section 679.)

Warrant of committal on forfeiture of a recognizance.

Province of
(territorial division)

Canada, ]

To the sheriff of (territorial division} and 10 the keeper of the (prison)
at ]

You are hereby commanded to take (A. B. and C. D. as the casze may be)
hereinafter called the defaulters, and to convey them safely to the (prisor) at
and deliver them to the keeper

thereof, 1ogether with the following precept: .

~

You. the said keeper, are herehy commanded to receive the defaunliers into
your custody in the said prisen and imprisen them for a period of
or until satisfaction is made

of a judgment debt of dollars due to Her
Majesty the Queen in respeet of the forfeiture of & recognizance entered inte
by on the day of
AD. .
Dated this day of A.D.
(,.Ierkoflhe

(Seal).



PART XXVI—FORMS 23-26 1123

FORM 25,
{Sections 429 (2), 447 and 713.)

Endorsement of warrant,

Canada, ]
Province of !}
(territorial division) .

Fursuant to application this day made to me, I hereby authorize the ex-
ecution of this warrant within the said (rerritorial division).

Dated this day of A.D.

at -

A Justice of the Peace in and
for .

FORM 26.
( Section 451.)

Order for accused to be brought before justice prior o
expiration of period of remand.

Province of ,

Canada,
(territorial division) .

To the keeper of the (prison) at t

Whereas by warrant dated the day of
A.D. » I committed A. B., hereinafter called the aecused, to your
eustody and required you safely to keep him until the
day of AD. , and then to have him
before me or any other justice at at
o’clock in the noon to answer to the charge against him and 1o he
dealt with according to law unless you should he ordered otherwise before that
time:

Now, t!lerefolj-e, I order and direet yon to have the accused hefore ...

at at
o’clock in the noon te answer to the charge against him and to be
dealt with according to law.
Dated this day of AD.

A Justice of the Peuce in and
for : .
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FORM 27,
(Section 453.)

Deposition of a witness.

Canada, 1
Province of N
(tervitorial division) .]
These are the depositions of X, Y., of »
and M. N., of , taken before me, this
day of A.D. , at

, in the presence and
hearing of A. B., hercinafter called the accused, who stands charged (siate
offence as in the information ).

X. Y., having been duly sworn, deposes as follows: (insert deposition as
nearly as possible in words of witness.)

M. N., having been duly sworn, deposes as follows:

I certify that the depositions of X. Y., and M. N., written on the aeveral
sheets of paper hereio annexed to which my signature is affixed, were taken
in the presence and hearing of the acensed (and signed by them respeetively,
in his presence, where they are required to be signed by witness). In wilness
whereof 1 have hereto signed my name.

for .

FORM 28.

(Sections 451, 461, 463, 611, 637, 638, 669, 670, 710, 717, 724 and 735.)

(N.B. The provisions of sections 669 and £70 (1), (2) and (3) mnust be en-
dorsed on & recognizance. See section 67¢ (4)).

Recognizanee,
Canada, 1
Province of '
(territorial division) -]

Be it remembered that on this day the persons named in the following
schedule personally came before me and severally acknowledged themselves
to owe to Her Majesty the Queen the several amounts set opposite their respective
pames, namely,
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Name Address Oeccupation Amount

to be made and levied of their several goods and chattels, lands and tenements,
respectively, to the use of Her Majesty the Queen, if the said A. B. fails in the
condition hereunder written.

Taken and acknowledged before me on the day of

AD. at .

for .

* Use whichever of the following conditions is appropriate:

(a) Whereas the said A. B. has been charged (stale offence as in the in-
formetion);

Now, therefore, the condition of the sbove written recognizance
is that if the said A. B, appears before the (atate court, judge or jus-
tice) on the day of AD, '
at o'clock in the noon, at ¢ place) to
answer te the charge and to he dealt with according to law, the said
recognirance is void, otherwise it stands in full force and virtue.

(b) Whereas the said A. B., hereinafter called the accused, was committed
to stand his trial before a judge acting under Part XV1, on a charge
thai: {set out charge)

Now, therefore, the condition of the above wriiten recognizance
ie that if the accused appears hefore the presiding jodge ai the time
and place fixed for his trial and there surrenders himself and takes his
trial on the indictment that is found against him and does not depart
the said court without leave, the said recognirance is void, otherwise
it stands in full force and virtue,

(c) Whereas the said A, B., hereinafter called the mccused, was committed
for trial before (set out court)};

Now, therefore, the condition of the above written recognipance
is that (if the accused appears at that court, or if, having re-elected
ander Part X¥I, he appears before the presiding judge at the time
and place fixed for hig trial) and takes his trial on the indictment that
is found against him and does not depart the said eourt without leave,
the said recognizance is void, otherwise it stands in full force and
virtue.

¢d) Whereas C. L., hercinaiter called the accused, was committed for trial
on a charge that (set out charge)}

And Whereas A. B. appeared as a witness on the preliminary in-
quiry into the said charge;

Now, therefore, the condition of the above written recognizance
i« that if the said A. B, appears at the time and place fixed for the
trial of the accused to give evidence upon the indictment that is found
against the accused, the said recognizance is void, otherwise it stands
in full force and virtue.

{e) The condition of the above written recognizance is that if A. B, keeps
the peace and is of good behaviour for the term of com-
mencing on , the said recognizance is void,
otherwise it stands in full force and virtue.
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Form 28—continued

(/) The condition of the above written recognizance is that if A. B. ap-

pears and receives judgment when called upon during the term of

commencing on , and during

that term keeps the peace and is of good behaviowr (add special condi-

tions us authorized by section 638, where applicable}, the said recog-
nizance is void, otherwise it stands in full foree and virtue.

(g) Wheress A. B., hereinafter called the appellant, has appealed (against
his conviction or against an order or by way of stated case) in respect
of the following matter (set out offence, subject matier of arder or
question of law) ; '

Now, therefore, the condition of the above written recognizance
is that if the appellant personally appears at the sittings of the coart
at which the (appeal or stated case)} is to be heard and abides the judg-
ment of the said court and pays any costs that are awarded against
him, the said recognizance is void, otherwise it stands in full force and
virtue,

FORM 29,
{ Section 676.) _
Certificate of defoult to be endorsed on recognizance.
I hereby certify that A. B, has not appeared as required by this recog-
nizance and that by reason thereof the ends of justice have heen (defeated or
delayed, as the cuse may be)..

The reason for the default is (state reason if known).

The names and addresses of the principal and soreties are as follows:

Dated this day of A.D.

Cierk of the Court, Judge,
Justice or Magistrate.
(Seal, if required).

FORM 30.
{Section 677.)
W rit of fieri facias.
Elizabeth I by the Grace of God, ete.
To the sheriff of (territorial division). GREETING,

You are hereby commanded to i:vy of the goods and chattels, landa and
tenements of each of the following persons the amount set opposite the name
of each:



PART XXVI—FORMS 28-31 1127

Name Address Ocecupation Amount

And you sre further commanded to make a return of what you have done
in execution of this writ.

Dated this day of : AD.
at .
(Seal). | R
FORM 31.
{Sections 482 and 713.)
Conviction.
Canada, ]
Province of ,
(territorial division) .
Be it remembered that on the day of

A.B., hereinafter called the accused, was
trmcl under Part (XVI or XXIV) of the Criminal Code upon the charge that
(state fully the offence of which accused was convicted), was convicted of the
said offence and the following punishment was imposed upon him, namely,*

Dated this day of AD.

1 .

Clerk of the Court, Justice or
(Seal, if required). Magistrate.

* Use whichever of the following forms of sentence iz applicable:
(o) That the said accused be imprisoned in the {priron) at

for the term of N
(b) That the said accused forfeit and pay the sum of dollars

to be applied according to law and also pay to

the sum of dollars in respect of costs and in defaunlt

of payment of the said sums (forthwith or within a time fixed, if any)

to be imprisoned in the (prison} at or the

term of unless the said sums and costs and

charges of the committal and of conveying the accused to the said
prison are aconer paid.
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Forin 31—continued
(c) That the said accased bhe imprisoned in the (prison) at

for the term of and in addition forfeit and
pay the sum of dollars to be applied according 10 law
and also pay to the sum of dollars

in respect of costs and in default of payment of the said sums (forth-
with or within g time fixed, if any) to be imprisoned in the (prison)} at

for the term of (if sentence
1o be consecutive, state accordingly ) unless the said sums and costs and .
charges of the committal and of canveving the accused to the said
prison are sooner paid.

FORM 32,
(Section 713.)
Order against a defendant.

Canada, j
Province of ,i
(territorial division)

Be it remembered that on the day of
A.D. , at ] s A, B., of

, was tried upon an information
slleging that (set out matier of complaint), and it was ordered and adjudged
that (set oui the order made).

Dated this duy of AD,

for .

&
FORM 33.
( Section 482.)
Order acquitting accused.

Canada, 3
Province of o
(territorial division) .

Be it rememhere:i that on the day of

D. , at A. B., of

, (occupation), was tried upon
the charge that {state fully the offence of which accused was acquitted) and
was found not guilty of the said offence.

Dated this day of A.D.

{ Seal, if required). Magistrate or Clerk of the Court.
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FORM 34.

(Section 612.)

Conviction for contempt.

Canada,
Province of .
{tersitorial division) .
Be it remembered that on the day of
A.D. , at in the (rterritorial division),
E. ¥. of , hereinafter called the defaunlter, is

tonvicted by me for contempt in that he did not attend before (set out court
or justice) to give evidence on the trial of a charge that (state fully offence with
which accused was charged), although (duly subpeenaed or bound by recogni-
sance to attend to give evidence, as the case may be) and has not shown before
me any sufficient exense for his defanlt;

Wherefore I adjudge the defaulter for his said default, (set out punish-
ment as authorized and determined in accordance with section 612).

Dated this day of A.D.
at
A Justice or Clerk of the court
(Seal, if required). us the case mar be.

FORM 35.
(Sections 461, 463 and T724).
Order for discharge of u person in custody,

Cunada, |
Province of y
{ territorial division) .

To the keeper of the {prison) at :

I hereby dircet you to release E, F., detained by you moder a (warrant of
committal or order) dated the day of
AD. . , if the said E. F., is detained by vou for no other cause.

(Seal , if required). Coury,
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FORM 36.
{Section 538).
Challenge te array.
Canada, The Queen
Provinee of v,
{territorial division) - cC.D.

The (prosecutor or accnsed) challenges the array of the paﬁel on the
ground that X. Y., (sheriff or deputy sheriff), who returned the panel, was
guilty of (partiality or fraud or wilful misconduct) on returning it.

Dated this day of AD.

Counsel for (prosecutor or

accused.,)
FORM 37.
( Section 548).
Challenge for eause,
Canada, The Queen
Province of ’ Y.
(territorial division) C. D.

The (prosecutor or accused) challenges G. H. on the gl'tllll‘_l.d that (set out
ground of challenge in accordance with section 547(1) ).

Counsel for (prosecutor or
aceused.)
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FORM 38,
‘Section 731).
Certi ficate of non-payment of costs of appeol.

In the Court of

( Style of Cause)

1 hereby certify that A, B. (the appellant or respondent, as the case may
)e) in this appeal, having been ordered to pay costs in the sum of
lollara, has failed to pay the said costy within the time limited for the payment
hereof.

Daied this day of A.D.
it .
C]erko[thecourt
‘Seal). of .
FORM 39.

‘Section 636).

Gaoler’s receipt to peace officer for prisoner.

I hereby certify that I have received from X. Y., a peace officer for
‘territorial division) one A. B., together with a (warrant or order) issued by
‘set out court or justice, as the case may be}.*

Dated this day of A.D.

i -

Keeper of (prison).

* (Add o statement of the condition of the prisoner.)
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FORM 40.

( Section 646).

Certificate of execution of sentence of death,

I, A. BB., prison ductor of the (prison), at .
hereby certify thst 1 examined the body of C. 1. on whom sentence of desth
was this day executed in the said prison and that 1 found that the said C. 1.

was dead.

Dated this day of AD,

at

FORM 141.
{Section 646).

Declaration of sheriff and others.

We, the undersigned, hereby declare that sentence of death was this day

executed on C. D., in our presence in the (prison) at .
Dated this day of A.D.
at i
Sheriff of .. .. .. . ..
Goaler of

Others.
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FORM 42.

FIREARM PERMIT

This permil authorizes P e of

....................... . 1o have a .

( Address) : { Insert .type of ﬁrmrm }

elsewhere than in his dwelling house or place of

(Date of issue). ( Signature of person authorized to issue
permits in Form 42.)

FORM 43.
PERMIT TO BUY AND SELL FIREARMS AT RETAIL.
This permit authorizes . .. .. ... .. . ... ..o - TP

of PP PR PP e i

to buy and sefl firearms at retail.

(Date of issue}, ¢ Signuture of person authorised to issue

{ Addreas),
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FORM 44.
PERMIT TO CONVEY FIREARM.

This permit anthorizes ... ... ... e 1o convey

the firearm described herein from ...
( Place of delivery or place of
o

residence or business) " (Local registrar of firearms)

andvhenee to ..................co.
(Plaee of residenice or business)

This permit is valid only during the period ........ J PR
"""""""" (Date of issue}) ~ (Local Registrar of Firearms)
........................... ( Addreu)
APPLICATION TO REGISTER FIREARM.
Place . Date ...
R Certificate Noo ...
Name of Applicant) (If available)

¢
(Please show full Christian noames)

Description of Firearm

Make of Firearm RorA Cal, Model | Ser. No. SI::;S E::l;
« ) )
{Note: (R} Revolver {A) Automatie) -
Obtained by: Purchase Exchange Gifi Found
OBaIned TOT o
Certificate No. ... Addreas ...
Occupation of Applicant ... ...
Purpose for which firearm requirved ... ...

Addresa: . e,

Registered under the authority of
section 93 of the Criminal Code of Canada

"""""""" (Date of issme) (Address)
TRANSFER COMPLETED

Date ... Initimled by .......................... Police Department ... ..
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FORM 45.
PERMIT FOR A MINOR TO ACQUIRE FIREARMS,

This permit anthorizes ...
aged ........................ years, to acquire and have in his possession the firearm,

air-gun, zir-pistol or ammunition therefor, described as follows:

This permit is valid during the period ...

e o e

(Signature of person authorized to
issue permits ),

¢ Address).

SCHEDULE—Part XXIT—Section 668

Column 1. Column II. Column III,
ntarlo................... The Supreme Court, in respect of a The Registrar or Lo-
recognizance for the appearance of ca]l Registrar of
a person hefore that court. the Supreme

A judge of the Court of Appeal in re- Court,
spect of a reeognizance for the ap- The Registrar of the
pearance of a person beforc that Supreme Court

court.
A Court of the General Sessions of the Clerk of the Peace.
Peace in respect of a recognizance
for the appearance of & person be-
fore that court, a judge acting under
Part XVI, a justice or a magistrate.
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Schedule—continued
Column 1. Column 11.
Omebec.......................The Superior Court, exercising civil
Jjurisdiction.

Nova Scotia ................

New Bronswick _..........

Manitoba.....................

British Columia ..., ..

Frince Edward Island.
Saskatchewan ...........

.The Sapreme Court of Judicature
..The Court of Queen’s Bench in respect

A judge of the Supreme Court in re-

spect of a recognizance (or the np-
parance of a person hefore the Su-
preme Court in banco.

judge of the County Court in respect
of a recognizance for the appearance
of a person before n judge of the
Supreme Court, a judge of the Coun-
ty Court, a judge acting under Part
XV1, a justice or a magisirate.

TFhe Supreme Court

The Court of Queen’s Bench.

The Supreme Court in respect of a re-
cognizance for the appearance of a
person before that court or the Court
of Appeal. ’
County Court in respect ol a recog-
nizance for the appearance of a per-
son before that court, a judge acting
under Part XVI, a justice or a magis-
trate.

of a recognizance for the appear-
ance of a person before that Counrt
or the Court of Appeal.

A Distriet Conrt in respect of & recog-
nizance for the appearance of a per-
son before that Court, a judge acting
ander Part XVI, a justice or a magis-
trate,

Alberia ..The Supreme Court in respect of a re-

cognizance for the appearance of a
person before that Court or the
Court of Appeul,
A distriet Court in respect of re-
cognizaner far the appearance of a
person before that Court, u judge act-
ing uwnder Part XVE a justice or &
magistrate.

Newfoundland.............The Supreme Courr...... ... .

Yukon Territory..... ..

Northwest Territories .

.The Ferritorial Court

The Territorial Court

Column 111,

The Clerk of the
Peace. :

The Prothonotary at
Halifax.

The Clerk of the
“County Court.

The Registrar of the
Supreme Court,
The Clerk or Deputy

Clerk of the
Crown and Pleas.
The District Regis-
trar of the Su-
preme Court.

The Clerk of the
County Court,

The Prothonotary.

The Local Registrar
of the Court of
Queen’s Bench.

The Clerk of the
District Court.

The Clerk of the Sa-
preme Court.

The Clerk of the
Distriet Court.

The Registrar of the
Supreme Coart.

The Clerk of the
Court.

The Clerk of the
Couart.



