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63. It is lawful for every parent, or person in the place of a parent, school-
master or master, to use force by way of correction towards any child, pupil
or apprenfice under his care, provided that such force is reasonable under the
circumstances.

64. It is lawful for the master or officer in command of a ship on a voyage to
use force for the purpose of maintaining good order and discipline on board
of his ship, provided that he belicves, on reasonable grounds, that such force
is necessary, and provided also that the force used is reasonable in degree.
65. Every one is protected from the criminal responsibility for performing
with reasonable care and skill any surgical operation upont any person for his
benefit, provided that performing the operation was reasonable, having regard
to the patient's state at the time, and to all the circtinstances of the case.

SURGICAL OPERATIONS.

45. Every one is protected from criminal responsibility for per-
forming a surgical operation upon any person for the benefit of
that person if :

(a) the operation is performed with reasonable care and skill,

and

(b) it is reasonable to perform the operation, having regard to

the state of health of the person at the time the operalion is per-
formed and to all the circumstances of the case.

This is the former .65, It was 357 in the Code of 1892, and s.67 in
the E.D.C. Obviously, it operates to protect physicinns and surgeons, but
in any case it will, under the new Code, be complementary to the def-
nition of criminal negligence. See ss.187,188 and 191, especially the
reference o R, v BATEMAN(1925), 19 Cr.App.R.8.

PART H.
OFFENCES AGAINST PUBLIC ORDER.

TREASON AND OIHER OFFENCFS AGAINST THE QUEEN"S
AUTHORITY AND Prrsow.

TREASON.—Canadian citizen or person owing allegiance.—Overt act.

46. (1) Every one commits treason whe, in Canada,

(a) kills or attempts to kill Her Majesty, or does her any bod-
ily harm tending to death or destruction, maims or wounds
her, or imprisons or restrains her;

(b) levies war against Canada or does any act preparatory
thereto:

(¢} assists an enemy at war with Canada, or any armed forces
against whom Canadian forces are engaged in hostilities
whether or not a state of war exists between Canada and the
couniry whose forces they are;
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(d) uses force or violence for the purpose of overthrowing the
government of Canada or a provinee;

(e) without lawful authority, communicates or makes avail-
able to an agent of a state other than Canada, military or scien-
tific information or any sketch, plan, model, article, note or
document of a military or scientific character that he knows
or ought to know may be used by that state for a purpose
prejudicial to the safety or defence of Canada;

(f) conspires with any person to do anything mentioned in
paragraphs (a) to (d);

forms an inlention 10 do anything mentioned in pargraphs
(a) to (d) and manifests that intention by an overt act; or

(h) conspires with any person to do anything mentioned in
paragraph (e) or forms an intention to do anything men-
tioned in paragraph (e) and manifests thal intention by an
over{ act.

(2) Notwithstunding subsection (1), a Canadian citizen or a per-
son who owes allegiance to Her Majesty in right of Canada commits
treason if, while in or out of Canada, he does anything mentioned
in subsection (1}.

(3) Where it is treason to conspire with any person, the aet of
conspiring is an overt act of treason.

This section replaces the former $5.74,75,77 and 78 with new matier
contained in clauses (1)(¢) to (h). They were $5.65,66,68 and 69 in the
Code of 1892, The corresponding sections in the E.D.C. arc s.75-70.

Sce also s.47 (punishment), s.18 (limitation), s.464 (bail) and 5.510(9)
(amending indictment).

The word ‘treason’ has heen a rather elastic one at tinies in English
history when the Sovercigh was regarded more as a person than as part
of the constitutional organization ol the state. However, the present
law of treason, as is noled in Stephen’s Commentarics, 21st. ed.(1950),
VoLV, p.127, still has as its base the Tyeason dot ol Edward 111, ) 351,
with the ‘constructive trcasory which judicial interpretation has de-
clared to be within its terms. Tn his History of Criminal Law, Vol. TI,
p.281, he set out the three primary essentials of the crime embodied in
that Act as {ollows:

A, Treason by imagining the King's ceath {extended by judicial in-
terpretation and later by the 57 Geo. 111, .6, and 11 & 12 Vict. ¢.12, to
include imagining bodily harm or restraint to the King).

B. Treason by levying war, in the naturpl sense of that cxpression

which is defined to be levying war with intent to depose the King, or to
compel Iegislation by [orce ancl terror.
. "T'reason by adhering to the King's enemies.

The use of violence to intimidate Parlinment or a Jegislature is a
separate offence under the Code (s.51) but it will be noticed that othor-
wise, these three essentinls are within the terms of s.46.

On the matter of adhering to the King’s cnemies, Holdsworth's History
of English T.aw, Vol. VIII, pp-307, 308, says that the only difficulty which
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74. Treason is
(a) the act of killing His Majesty, or doing him any bodily harm tending to
death or destruction, maim or wounding, and the act of imprisoning or re-
straining him; or
(b} the forming and manifesting by any overt acl an intention to kill His
Majesty, or 1o do him any bodily harm tending to death or destruction, maim
or wounding, or to imprison or to restrain him; or
(c) the act of killing the eldest son and heir apparent of His Majesty, or the
Queen consort af any King of the United Kingdom of Great Britain and Ire-
land,; or
(d) the forming and manifesting, by an overt act, an intention to kill the eldest
sont and heir apparent of His Majesty, or the Queen consort of any King of the
United Kingdom of Great Britain and Ireland; or
(e} conspiring with any person to kill His Majesty, or to do him any bodily
harm tending to death or destruction, maim or wounding, or conspiring with
any person to imprison or restrain him; or
(5} levying war aguinst His Majesty either
(i) with intent to depose His Majesty from the style, honour and royal name
of the Imperial Crown of the United Kingdom of Great Britain and Ireland
or of any other of His Majesty's dominions or couniries; or
(i) in order, by force or constraint, o compel His Majesty to change his
measures or counsels, or in order to imtimidate or overawe both Houses or
either House of Parliament of the United Kingdom or of Canadu; or
(g) conspiring to levy war against His Muajesty with any such intent or for any
such purpose as aforesaid; or
(k) instipating any foreigner with foree to invade the said United Kingdom or
Canada or any other of the dominions of His Majesty; or
(i) assisting, while in or out of Canada, any enemy at war with Canada, or any
armed forces against whom Canadian jorces are engaged in hostilities whether
or not @ state of war exists between Canada and the country whose forces they
are, or
(j) violating, whether with her consent or not, a Queen consort, or the wife of
the eldest son and heir apparent, for the time being, of the King or Queen
regnant.
(2) Every one who commits treqson is guilty of an indictable offence and liable
to suffer death,

75. In every case in which it is treason to conspire with any person for any
purpuse, the act of so conspiring, and every overt act of any such conspiracy, ks
a overt act of treason.

77. Every subject or citizen of any foreign state or country at peace with His
Mujesty, who

{a) is or continues in arms against His Majesty within Canada; or

(k) commits any act of hostility therein; or

(c) enters Canada with intent to levy war against His Majesty, or to connit
any indictable offence therein for which any person would, in Canada, be
liable to suffer death; and

every subject of Hix Majesty who
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has arisen in this connection has been the difficulty ol deciding whether
adherence to the King's enemies out ol the reahn is included in it, and
concludes that “Coke, Hale, and Hawkins were well warranted in hold-.
ing that adhering to the King's encmies outside the Kingdom was an
offence which cume within the scope ol Ldward HI's statute.”” Later
cases have all Jaid down the law the same way; and alter an ¢laborate
review of the authorities, this interpretation was nally established as
correct in 1916 in the case ol R, v, CASEMENT, | 19171 K.B.98 at p.128,
and in Stephen’s Commentaries, 21st ed., Vol IV, p-131, it is noted that
1 wus on @ charge ol weason under this head that the case of JOYCE v.
DIRECTOR OF PUBLIC PROSECUTIONS, [ 1946 |A.C. 347, was de-
cided,

In R. v. CASEMENT, | 191771 K.B.98 at p.136G, Darling, j., in ex-
plaining the meaning ol the provision of the Act of 23 Edward 111,
makes the [ollowing statement:

“We agree that il a person being within this country gives aid and
comlort 1o the King's enemies in this couutry, he is adherent to the
King's enemics; we agree . . ..., that il he is in this country and he
gives aid and comlort to the King’s cnemies outside this counory, he
is adherent to the King's enemics. But we think there is another ol
fence, und that these words must mean something more than that.
We think that the meaning of these words is this: ‘giving aid and
comfort to the King's enemiey’ are words in apposition; they are words
to explain what is meant by bemg adherent to, and we think that if a
man be adherent to the King’s cnemies in his realm by giving to them
aid or comfort in his realm, or if e be adherent to the King's enemies
elsewhere, he is equally adherent to the King's encmies, and if he is
adherent to the King's enemies, then he commits the 1reason which
the statute of Edward T defines,” (Italics added: Ed.)

The case of Joyce, the notorious ‘Lord Haw-haw', cited above, in
which it was held that the acceptance of the protection of a British pass-
port imposed a duty ol allegiance, may also be cited on the question of
mntent. The lollowing instruction wus given to the jury, (quoted at p.379):

“I think that is the whole of the very short material upon which you
have to come to the couclusion as to whether or not it has been proved
to your satisfaction, beyond all reasonable doubt, that during the pe-
riod in question this man adhered to the King's cnemics, comiorted
and aided them with intent fo assisi them, and that he did so volun-
tarily.” {Iralics added: Ed.)

In R. v. ALLEKRS, [1915]1 K.B.610, the accused was charged with
adhering to the King's eniemies by aiding and comlorting them. ITe was
a naturalized British subject who acted as a consul for the German .
government. In August, 1914, when a state of war existed between Great
Britain and Germany, he assisted German subjects to return to Germany.
His defenee was that he believed that under international law the na-
tionals of belligerent countries were allowed a certain time to return
to their own country it they wished, and that he had had no evil intent
in assisting Germans o do so. Tt was held that the jury should have
been told that they must consider whether the appellant’s acts were
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(a) within Canadu levies war against His Mdajesty in company with any of the
stbjects or citizens of any foreign state or country at peace with His Majesty;
or

{b) enters Canada in company with any such subjfects or citizens with intent
to levy war against His Majesty, or to comntit any such offence therein; or
{c) with intent to aid and assist, joinsy himself 1o any person who has entered
Canada with intent to levy war against His Majesty, or to comuntit any such
affence in Canada;

is guilty of an indictable offence and liuble 1o suffer death.

78. Lvery one is guilty of an indictuble offence and liable to imprisorunent for
life who forms,

(a} an intention to depose Iis Majesty from the style, honour and royal name
of the Imperial Crown of the United Kingdom of Grear Britain and Ireland,
or of any other of His Majesty's dominicns or countries; or

(b} an intention to levy war against His Muajesty within any part of the said
United Kingdom, or of Canada, in order by force or constraint to compel him
to change his weasures or counsels, or in order to put any force or constraint
upon or in order to jnthnidate or overawe both Houses or either House of
Purliument of the United Kingdom or of Canada; or

(¢} an intention 1o move or stir any foreigner or siranger with force to invade
the said United Kingdom, or Canadu, or any vther of His Majesty's dominions
or countries under the authority of His Muajesty;

and manifests any such intention hy conspiring witl any person to carry it
into effect, or by any other overt act, or by publishing any printing or writing.

done with the intention of assisiing the King's enemics, or whether he
acted without evil intenon.

The following Canadian cases bear upon the saume point:

v SCHALEFER{1VEE), 31 C.C.G22 (Que, (J.,-'\‘). This decision re-
lated Lo the sullicieney ol the charge, However, there ave passages in the
judgment which support the proposition thut an intent to assist the
cuewy must be established, Lavergne, |, al .23

“I'he charge ol overt wacts not having been related or connected with
any hostile intenuon or action the charge must Lail.”

Cross, J., at p.27:

“Quite apart from what s above set forth, it may be added that,
masinuch as the Code declres that weason is (mnongst other things)
“assisting any public gnemy atwar with His Majesty in such war by any
means whatever’, 1t cannot be successiully pretended that ‘any means
whatever' must mean means, the vecital of wihich would set forth all
the ingredients ol treason. It appears 1o me chat the overt act mighe,
as sugeested al the hearing, consist in some quite colorfess act such as
sending food stulls to Spain, provided, of course, that it be chavged
as hawving been done in furtherance of the treasonable project.” ([talics
aclded: Ed.)
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Carroll, J., at p.28:

"We are told that an intention of aiding the encmy must be proved
against the accused and that this intention is not clearly shown from
the established facts. ’

Intention is deduced from acts, and the whole question being sub-
mitted to the jury, it was within their competence to decide whether
the facts proved constitute an act of treason.

When the matter came before us the first time, we decided that it
was not one of those cases where the Crown had adduced no evidence
in support of the charge. It was a question ol facts uncontradicted by
the accused, and creating a presumption against him. Schacfer had
only to have the witnesses for the delence heard, or to be heard him-
self, Lo repel the presumption against him.”

R, v. BLEILER(1917), 28 C.C.C.O.

This was a case in which the accused endeavoured to get an inventor
to sell an invention to Germany in order that it could be used in the
war between Germany and Britajin. 'The indictment alleged intent.
Harvey, C.J.A., at p.13:

“The accused is charged not merely with counselling and assisting
Hedenstrom, but he is charged with informing the German Emperor
of the device and counselling him and his agents to acquire it. That
was not merely attempting to assist the cnemy but was assisting the
enemy with advice and inlormation which might have becn of value
and which the jury on the cvidence could conclude that ke intended
to be of value.,” (Italics added: Ed.)

R. v. SNYDER(1915), 24 C.C.C.101 (Ont, C.A.), was a case in which
a trap was laid for the accused by inducing him 10 agree to ferry enemy
aliens across the Niagara River to the United States whence they
might procecd to join the enemy forces. The enemy aliens had no knowl-
edge of the plan but were merely being used for the purposes of the trap.
Meredith, C.J.O., at p.110:

“Surely to assist another invelves the idea of a desire, or at least a

willingness to be assisted on the part of the person who is said Lo have

been assisted; and there was neither, according 1o the uncontradicled

testimony, and that, too, elicited from the witnesses called on the part

of the prosecution.”

Although the accused in the case of R. v. MAZERALL{1916), 86
C.C.C.321, one of the cases that {ollowed the Report of the Royal Com-
mission on Espionage in that year, wus not charged with treason, the
following, which appears at p.334 is relevant to clauses (1){c) and (f} of
5.46:

“It is objected by counsel for the appellant that there is no evidence
to support a finding that the appellant was a party to a conspiracy for
the purposes charged in the indictment, that is, for purposes prejudicial
to the safery or interests of the State. There was first the evidence of
one Gouzenka . . . describing in considerable detail certain activiues

. . which had for their purpose the obtaining and communicating . . .

of information in respect to military, naval and air [orce arrange-
ments in Canada, inventions, munitions ol war, developments in ra-
dio and radar, and other matters. It is true that the appellant did not
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74. (2) Every one who commits treason is guilty of an indictable offence and
liable to suffer death.

1002. No person accused of an offence under any of the hereunder mentioned
sections shall be convicted upon the evidence of one witness, unless such wit-
ness is corroborated in some material particular by evidence implicating the
accused:— -

(a) Treason, Part I, section seventy-four;

. . - * - . L3 . . - - . . . L} - .

take an active part in all these matters, and probably did not know
the full extent ol the conspirators’ activities. 1'here is, however, ample
evidence that he knew ol the purpose in the carrying out of which he
was asked to take a part, . . . . The secret and undercover methods
adopted, the carc Lo avoid discovery of what was going on, and of
who were actively participating, support an inlerence that a jury
could reasonably draw that the appellant well knew of the exisience
of a conspiracy that went beyond his own part in it, and that it was
of an unlawlul character, as charged: .. .7

PUNISHMENT.

47. (1) Every one who commits treasen is guilty of an indictable
offence and is liable .

(a) to be sentenced 10 death if he is guilty of an offence under
paragraph (e), (b) or (¢) of subsection (1) of section 46;

(b) to be sentenced to death or 1o imprisonment for life if he
is guilty of an offence under paragraph (d), (f) or (g) of
subsection (1) of section 46;

(¢) to be sentenced 1o death or to imprisonment for life if he
is guilty of an offence under paragraph (e) or (h) of subseec-
tion (1) of section 46, commitied while a state of war exiata
between Canada and another country; or

(d) to be sentenced to imprisonment for fourteen years if he
is guilly of an offence under paragraph (e) or (k) of subsec-
tion (1) of section 46, commiited while no state of war exisis
between Canada and another country.

Corroboration.

= (2) No person shall be convieted of treason upon the evidence
of only one wilness, unless the evidence of that witness is corrobora-
ted in a material particular by evidence that implicates the accused,

Subsec.(1) is a modification ol the former s.74(2). With relerence to
the distinction in penalties between treason in time of war and treason
when no war exists, it may be remarked that soine European countrics
notably opposed to capital punishynent have re-introduced it Tor ‘quis-
ling' crimes and collaboration. This is notihly true of the Wetherlands
(1944}, Norway(1945), and Denmark as lately as 1952, The others have
it for treason in some lorm or other, especially in time of war, and al
though what is included in treason may vary from one country to an-
other, the references to colluborarion are clear enough.

Subsec.(2) is [rom the former 5.1002.
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Sce also s.48 (limitation), 5.5 (overt acts), 5413 {jurisdiction), s.464
{bail Jund s.192(4) {indictment).

LIMITATION,—Inlormation for treasonable words.,

48. (1) No proceedings for an offence of treason as defined by
paragraph (d} of subsection (1) of section 46 shall be commenced
more than three years after the lime when the offence is alleged to
have been committed.

(2) No proceedings shall be commenced under seetion 17 in re-
spect of un overt act of treason expressed or declared hy open and
considered speech unless

(a) an information setting out the overt act and the words by
which it was expressed or declared is laid under oath before
a justice within six days after the time when the words are
alleged 1o have been spoken, and

() a warrant for the arrest of the accused is issued within ten
days after the time when the information is laid.

Subsee.(l} comes from the former s T10{1){a), $.3581(1)(a) in1the Code
of 1892, b with the modilication that under the new section the limita-
tion applies only to sAG(1Kd). The justilication for retaining it in that
respect lies i the [act, that apart {rom the consideration that it s de-
sirabie lor ollences to be prosecuted promptly il they are o be prosc-
cuted at all, political 1deas chiange so that a man who, at one stage of
his carcer may be rebellious or at least seditious, may alterwards come
to be vegarded as a patriotic statesman. An illustration in principle
miay be drawn from the Winnipeg general suike of 19190 Some ol the
men engaged in ic later occupled 'impor[;m[ public positions. See R, .
RUSSELL(1920). 3% C.C.C0.

Subsec.(2) is the Tormer s.1140(2); s.551(2) in the Code of 18492,

By ‘overt act’ is meant any act manifesting the ainiinal intention or
tending o accomplish the eviminal object in respect whereof the indict-
ment is framed: Archbold, Ce.PL, 24 ed. p 041, citing R.v. THISTIE-
WOOD(I820), 33 State 1682,

Promsrren ACrs.

ACTS INTENDED T( ALARM HER MAJESTY OR BREAK PURLIC PEACE,
49, Every onc who wilfully, in the presence of Her Majesty,
(e) does an act with intent to alarm Ter Majesty or 1o break the
public peace, or
(%) does an act that is intended or is likely to cause bodily harm
to Her Majesty,
is guilty of an indictable offence and is liable to imprisonment for
fourteen years.
This is the Tormer s.80 expressed in general terms, The maximum
penalty has heen increased from seven 1o Tourteen years and the penalty
ol whipping omied, [t was 871 in the Code of 1892 und s.80 in the
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17140. No prosecution for an offence agatnst this Act, or action for penalties
or forfeiture, shall be commenced
(a) after the expiration of three years from the time of its commission if such
offence be
(i) treason, except treason by killing His Majesty, or where the overt daet al-
leged is an attemipt to injure the person of His Mujesty—section seventy-four,
(i} treasonable offences—scction seventy-eight,

(2} No person shall be prosecuted, under the provisions of section seventy-four
or seventy-eight of thix Act, for any overt act of treason cxpressed or declared
by open and advised speaking unless information of such vvert acit, and of the
waords by which the same was expressed or declared, is given upon oath to d
justice within six duys after the words are spaken and @ warrant for the appre-
hension of the offender is issued within ten duays after such information Is
given.

80. Every one is guilty of an indictable offence and liahle 1o seven years' in-
prisorment, and to be whipped once, twice or thrive as the court directs, who
(a) wilfully produces, or has, near His Muajesty, any arm or destructive or
dangerous thing with intent (0 use the same (o injure the person of, or to alarm
His Majesty, or
(B) wilfully and with intent to alarm or to injure His Muajesty or to break the
public peace,

(i) points. aims or presents, or atlempls 1o point, aim or preseit, ai or near
His Majesty, any fircarm, loaded or not, or any ather kind of arm,

(ii) discharges or attempts to discharge at or near His Majesty any louded
arm,

(iii) discharges or attempls 1o discharge any explosive material near His
Muajesty, :
(iv) strikes, or strikes at, or attempls (0 itrike, or strike at, His Majesty it
any manner whutever,

(v) throws, or attempts ta throw, anything at or upon His Majesty.

E..C. 1s origin appears o the lollowing quotation {rom Stephen’s
History, Vol. 11, p.290:

“I'he only offence against the King personally, other than high
treason, known w the comnou Taw, was that ol contempt, cither ol
his person or ol his authoerity. 1 luve no doubt that il any such ollence
had taken place i eavly tmes, inoa form gross enough o auract
special attention, it would have beenr ponished witl cruel severity,
Probably a blow given to the king's person would have been anter-
preted to be high treason.

It is remarkable thar it did not become necessary (o nake spectlie
statutary provision lor personal insults o the sovercign Ll the reign
of the most popular monarch who ever sat on the throne ol this
country had lasted Tor several vears. En the carly part ol Her Majesty's
reign, two loalish boys, Oxlord and Erancis, Tived pistols at the Quecn,
loaded or not.
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One was, with cruel mercy, acquitted of high treason on the ground
of insanity, and though unquestionably sane was confined in criminal
lunatic asylums for upwards of thirty years. The other was convicted
and sentenced to death, but his scntenice was commuted to trans-
portation lor lile. Soon alterwards {in Joly 1842) the Act b and 6 Vict,,
c.51, was passed, which provides for such offences 1 maximum punish-
ment of seven vears’ penal servitude and whipping, There have been
several prosecutions under it."”

ASSISTING ALIEN ENEMY TO LEAVE CANADA.—Omitting to prevent trea-
son.-—Punishment.
50. (1) Every one commits an offence who
(a) incites or wilfully assists a subject of
(i) a state that is at war with Canada, or
(ii) a stale against whose forces Canadian forces are en-
gaged in hostilities, whether or not a state of war exists be-
tween Canadu und the state whose forces they are,
to leave Canada without the consent of the Crown, unless the
accused establishes that assistance to the state referred to in
subparagraph (i) or the forces of the state referred to in sub-
paragraph (ii), as the case may be, was not intended thereby,
or
(b) knowing that a person is about to commit treason does not,
with all reasonable dispatch, inform a justice of the peace or
other peace officer thereof or make other reasonable efforts
to prevent that person from ecommitting treason,

(2) Every one who commits an offence under subsection (1) is
guilty of an indictable offence and is liable to imprisonment for
fourteen years,

This comes from the former 876 of which ¢l.{b) is omitted as being
covered by 5.4006, 5,70(b) and (¢} were .67 in the Code of 1892 and 5.78 in
the E.D.C. 5.76{c) was added in 1915,

Par. (1)(a)(ii) is new and adapts to this scction the provision in 5.46(1)
().

See notc to s.121 as to misprision. S.50(1)(b) and s.361(2)(b) are the
only instances iu which it is an offence under the Code.

In R.v. OMA(1915), 25 C.C.C.73 the following appears with relerence
to 5.50(1}a)

“I instructed the jury that where the subject ol a forcign state at war

with His Majesty intended to leave Canadu and started for the bound-

ary line to carry out such intention, he was in the act of leaving Can-

ada on every part of the journey for that purpose, and that if the

accused, knowing a subject had such intention, did any act f'nrrh(?ring

to that intention, he was assisting such subject to leave Canada,”
Conviction affirmed. Sce also R. v. AMHLERS, [1915]1 K.B.616, cited un-
der 5.46,

See also .55 (overt acts), 5.163,464 (bail), 5.492(4} (indictruent) and
$.510(9) (amcnding indictient).
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76. Every one is guilty of an indictable affence and liable 1o two years irm-
prisonment who

(a) incites or assists any subject of any foreign state or couniry at war with
His Majesty to leave Canada without the consent of the Crown, unless the
person accused can prove that assistance to the enemy was not intended, and
pravided that such inciting or assisting do not amotunt to treason;

(b} becomes an accessory, after the fact, fo treason; or

(¢) knowing that any person is aboul to commit treason does not, with all
reasonable despaich, give information thereof to a justice of the peace, or use
other reasonable endeavours to prevent the commission of the same.

79. Every one is guilty of an indictable offence and liable to fourteen years
imprisoniment who confederates, combines or conspires with any person to do
any act of violence in order to intimidate, or to put any force or constraint
upaon, any legislative council, legislative assembly or house of assembly,

509A. (1) Every one who does a prohibited act for a purpose prejudicial to
{a) the safety or interests of Canada; or

(b} the safety or security of the naval, army or air forces of any State other
than Canada that are lawfully present in Canadu

is guilty of an indictable offence and liable to imprisonment for ten years.
(2) In this section “prohibited act” means any act or omission that

(a) impairs the efficiency or impedes the warking of any vessel, vehicle, air-
craft, machinery, apparatus or ather thing; or

(b) causes property, by whomsoever it may be owned, to be lost, damaged, or
destroyed.

INTIMIDATING PARLIAMENT OR LEGISLATURE.

51. Every one who does an act of violence in order to intimidate
the Parliament of Canada or the legislature of a provinee is guilty of
an indictable offence and is liable Lo imprisonment for fourteen
years.

This comes from the former 5.79 which was .70 in the Code of 18392;
5.4 of the Treason Act, R.S.C.1886, c. 146, and s.5 of 31 Vict. ¢.71., The
element of conspiracy is not continued as conspiracy to commit an in-
dictable offence is covered by s.408(d).

As 10 other pertinent sections see note to 3.30 and s.413 (jurisdiction}.

SABOTAGE.—“Prohibited act.,”—Saving.

52. (1) Every one who does a prohibited act for a purposc pre-
judicial to
(a) the safety, security or defence of Canada, or
(b) the safety or security of the naval, army or air forces of
any state other than Canada that are lawfully present in
Canada,
is guilty of an indictable offence and is liable to imprisonment for
ten years.
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(2) In this section, “prohibited act” means an act or omission
that
{a) impairs the efliciency or impedes the working of any vessel,
vehiele, aireraft, machinery, apparatus or other thing, or
(b) causes property, by whomsocver it may be owned, to be
lost, damaged or destroyed.

(83) No person does a prohibited act wilhin the mecaning of this
section by reason only that
{a) he stops work as a result of the failare of his employer and
himself to agree upon any matier relating 1o his employment,
(b) he stops work as a result of the failure of his employer
and a bargaining agent acting on his behalf 1o agree upon any
matter relating io his employment, or
(c) he stops work as a result of his taking part in a combina-
tion of workmen or employees for their own reasonable pro-
tection as workmen or employees.

(4) No person does a prohibited act within the meaning of this
section by rcason only that he attends at or near or approaches a
dwelling house or place for the purpose only of obiaining or com-
municating information.

This is the former s.509A that was enacted in 1951, .47, s.18, with
some important changes. Subsecs.(3) and {1} wre new, the former referring
to a lawlul strike, and the latier to lawlul picketing, as to which sec also
5.366(2).

The words “sulcty or interests of Canada”™ swhich appeared in cl.(1)(a)
were abjected to in Parliament as heing vague and too wide, and the
words “salety or delence of Canada” wore substicuted for them. It is
submitted, however, (hat the quotitions which foltow are relevant to
the clause as it now appears. The Report ol the Roval Connmission on
Espiouage, 1946, 618, says ol u category which It describes as economic
information: '

“Regarding the evaluation of this miaterial, we will say only that
this information appears to have heen such as would be designed to
[acilitate detailed estimates of Canada'y post-war cconomnic aml mili-
tary potenual. Parts ol dhis information could also he uscelul in con-
nection with possible sabotage operations. . . .

Again, Canadian citizenship docunents . . . were soughe for il-
legal purposes and in some cases ebrained. . . | Such planted agents
could in time he used not only for espionage but for sabotage, leader-
ship of subversive political groups, and other purpases.”’

And in ROSE ». R.(1946), 88 C.C.C.114, at P-144, there is reference
{o

“the strict, rigid and necessary rule that he state, fivst and foremost,

owes to its own citizens, independently of its lforeign duties, ta assure

its own security and to repress crimes which its own nationals might

commit against the King and against the security of the country.”

As to other pertinent sections sce note 1o 5.50 and 5.202.
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81. Every one is guilty of an indictable offerice and liable to imprisonment for
life, who for any traitorous or mutinous purpose, endeavours o seduce any
person serving in Hiv Majesty's jorces by sea, land or air from his duty and
allegiance to His Majesty, or io incite or stir up any such person to commit any
traitorous or mutinous practice.

82. Every one who aids, assists, harbours or conceals u person who he knows
is a deserier or an absentee without leave from the Canadian Forces is guilty
of an offence and liable on swrunary conviction to a fine not exceeding five
hundred doliars but no proceedings shall be instituted under this section with-
out the consent of the Attarney-Genceral of Canada,

847. Every indictment for treason, or for an offence against any of the sec-
tions, seventy-six to eighty-six inclusive, shall state overt gets, and no evidence
shall be admitted of uny overt act not stated unless it iv otherwise relevant as

INCITING TO MUTINY.
53. Every one who
(a) attempis, for a traitorous or mulinous purpese, to seduce
2 member of the Canadian Forces from his duty and allegiance
10 Her Majesty, or
(b) attempts 1o incite or to induce a member of the Canadian
Forees to commit a lraitorous or mutinous ack,
is guiity of an indictable offence and is liable to imprisonment for
fourteen vears.
ASSISTING DESERTER,

54. Every one who aids, assists, harbours or conceals a person
who he knows is a degerter or absentee without leave from the Cana-
dian Forees is gnilty of an offence punishable on summary convic-
tion, but no proceedings shall be instituted under this section with-
out the consent of the Altorney General of Canada.

$5.53% and 31 arc designed to cover the former s8.81 and 82, retaining
o much of them as are not covered by the National Defence Act. They
were 56,72 and 7% in the Code of 1892, S.81 was .82 in the LEN.C. These
peral provisions come originally from 37 Geo Il ¢.70 (lmp.), of which
the preamble reads:
“Whereas divers wicked and cvil-disposed persons, by the publication
ol written or printed papcrs, and by malicious and advised speaking,
have ol late industriously endeavoured to scduce persons serving in
his Majesty's forces by sca and land from their duty and allegiance to
his Majesty, and to incite them to mutiny and disobedience,” etc
The death penalty for these offences was abolished in 1837, by 7 W
IV and 1 Viet., .91, In R, v, FULLER{1797), 1 Bos. % P.180, it was held
that accused’s knowledge ol B's being a soldier was implied in the
words “endeavouring to seduce.” In R, v THERNEY(1804), Russ. & Ry.
74, a sailor in sick haspital and not entitled to pay was held to be in His
Majesty’s service.
As to other pertinent sections sce note to s.5(.
EVIDENCE OF OVERT ACTS.
55. In proceedings for an offence against any provision in section
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47 or sections 49 10 53, no evidence is admissible of an overt act un-
less that overt act is set out in the indictment or unless the evidence
is otherwise relevant as tending 1o prove an overt act that is set out
therein.

This is the former s.847(1). It was s.614(1) in the Code of 1892, Sce
notes to $.46, especially refercuce to R. v. SCHAEFER(1918), 31 C.C.C.
22.

RESISTING EXECUTION OF SEARCH WARRANT.

56. Every one who resists the execution of a warrant that author-
izes a building to be broken open for the purpose of searching for
a deserter or an absentee without leave from the Canadian Foreces is
guilly of an offence punishable on summary conviction.

This is the former .83 as re-enacted 1951, 47, 8.5, and comes from
5.74 of the Code of 1892 and R.S.C.1886, c.169, s.7.

This section was complementary to the lormer s.657 which was re-
pealed by 1951, c.47, s.21. Tt may be noted, however, that 5.202 of the
National Defence Act authorizes the issue of a justice’s warrant to ap-
prehend deserters or absentees without leave. Hals. {1st ed.) vol. 9, p.309,
citing Foster's Crown Cascs, pp.136,320, and BURDETT v. ABBOTT
(1811), 14 East I, at pp.158,16G2, says that: “A constable having a war-
rant to arrcst a person may alter demanding and being refused admit-
tance break open doors to cffect an arrest.”

OFFENCES IN RELATION TO R.C.M. POLICE.
57. Every one who wilfully
(a) procures, persuades or counsels a member of the Royal
Canadian Mounted Police to desert or absent himself without
leave,
(b) aids, assists, harbhours or conceals a member of the Royal
Canadian Mounted Police who he knows is a deserler or ab-
sentee without [eave, or
{¢) aids or assists a member of the Royal Canadian Mounted Po-
lice to desert or abhsent himself without leave, knowing that the
member is about to desert or absent himself without leave,
is guilty of an offence punishable on summary conviction.

This is the former 5.84. It was 5.75 in the Code of 1892. Tts provisions
first came into legislation in B2 Viet., .25, s.4, as an amendment to the
Mounted Police Act. 1t was stated (Hansard 1889, vol. 11, P.1709) that
it was “mcrely for the improvement of the discipline of the [orce” but it
was removed to the Code presumably because it deale with the public
and not with members of the force as such,

PagspoRrTS.

FALSE STATEMENT TO PROCURE PASSPORT.—Passport.”

58. (1) Every one who, while in or out of Canada, for the pur-
pose of procuring a passport or a visa thereof or an endorsement
thereon for himeelf or any other person, makes a wrilten or verbal
statermnent that he knows is false or misleading is guilty of an indiet-
able offence and is liable to imprisonment for two years.
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tending to prove some overt act stated.
{2} The power of amending indictmenis in this Part contained shall not ex-
tend to authorize the court to add to the overt acts stated in the indictment.

83. Every one who resists the execution of a warrant that authorizes a building
to be broken open for the purpose of searching for a deserter or an absentee
without leave from the Canadian Forces is guilty of an offence and liable on
surmary conviction to d fine not exceeding two hundred dollars.

84. Every one who

(a} procures, persuades or counsels a member of the Royal Canadian Mounted
Police 1o desert or absent himself withowt leave;

{b) aids, assists, harbours or conceals a member of the Royal Canadian
Mounted Police whom he knows to be a deserter or absent without leave; or
(¢) aids or assists a member of the Royal Canadian Mounted Police to desert
or absent himself without leave, knowing that the member is about to desert or
absent himself without leave,

is guilty of an offence and lighle on summary conviction to a fine not exceed-
ing five hundred dollars or to imprisonment for six months or to both fine and
imprisonment.

405A. Every one is guilty of an indictable offence and liable to two years’ im-
prisonment or to a fine of five hundred dollars, or both such imprisonment and
fine, who muakes a statement, whether in writing or verbally, which is to his
knowledge unirue or misleading, for the purpose of procuring a passport or a
visa thereof or an endorsement thereon, whether for himself or any other per-
son.

405C. (1) Every one who, for the purpose of procuring a Canadian passport
or a visa thercof or endorsement thereon, whether for himself or any other
person, while outside of Canada makes a statement in writing or verbally 1o
any person anthorized to isswe Canadian passports olside of Canada which
is to his knowledge untrue or misleading is guilty of an indictable offence and
liable to a fine of five hundred dollars or imprisonment for a term of two years
or both fine und imprisonment.
(2) In this section and in section four hundred and five A, “passport” includes
any document issuced by or under the authority of the Depurtment of LExternal
Affairs for the purpose of identifying the holder thercof and wiso an emer-
gency certificate issued in liew of a passport by a person duly authorized to
issue Canadian passports outside of Canada.
(2) In this section, “passport’ includes
(a) a document issned by or under the authority of the Secre-
tary of Siate for External Affairs for the purposc of identify-
ing the holder thereof, and
(b) an emergency certificate anthorized by the Secretary of
State for External Affairs to be issued in lieu of a passport by
a person duly authorized to issue passports outside of Canada.
FRAUDULENT USE OF CERTIFICATE OF CITIZENSHIP.—*Certificate of
eitizenship.”’—“Certificate of naturalization.”
59. (1) Every onewho

(a) uses a certificate of citizenship or a certificate of natural-
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ization for a frandulent purpose, or
(b) being a person to whom a certificate of citizenship or a
certificate of naturalization has heen granted, knowingly parts
with the possession of that certificate with intent that it should
be used for a frandulent purpose,
is guilty of an indictable offence and is liable to imprisonment for
two years.

(2) In this section, “‘certificate of citizenship™ and *‘certificate of
naturalization™, respectively, mean a certificate of citizenship and a
certificate of naturalization as defined by the Canaedian Citizenship
Act.

5.58 combines the former ss.405A and 405C which came into the Code
as 1935, .56, 5.5 and 1947, c.55, s.14 respectively. S.54 reproduces the
former s.4051, which came into the Code as 1938, c.14, .20, with such
changes as are made necessary by the enactment of the Canadian Citizen-
ship Act and the repeal of the Naturalization Act.

Although the application ol these scciions is.not limited, their pri-
mary imporiance is in relation to the “cold war,” as to which see the
quotation from the Report of the Royal Comumission on Espionage,
under .52 ante, and in that view the offences are properly regarded as
oflences against the State.

See also R. v, BRAILSFORD(1903), 75 1..].K.B.G4, noted under s.120,
frost.

SEDITION.

“SEDITIOUS WORDS.”—“Seditious Iibel.”——*Seditious conspiracy.”—*Sed-
itious intention,”

60. (1) Seditious words are words that express a seditious in.
tention.

(2) A seditious libel is a libel that expresses a seditious intention.

(3) A seditious conspiraey is an agreement between two or more
persons 1o carry out a seditious intention.

(4) Without limiting the generality of the meaning of the expres-
sion “seditious intention”, every one shall be presumed Lo have a
seditious intention who

(a) teaches or advacates, or

(b) publishes or circulates any writing that advocates, the use,
without the authority of law, of force as a means of accom-
plishing a governmental change within Canada,

EXCEFPTION.

61. Notwithstanding subsection (4) of section 60, no person shall
be deemed to have a seditious intention by reason only that he in-
tends, in good faith,

(a) to show that Her Majesty has been misled or mistaken in her

meagures,
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4058, Every one is guilty of an indictable offence and lichle to two years' im-
prisonment or to a fine of five hundred dollars, or both such imprisonment and
fine, who

(«) by any false pretence uses or attempts to use a certificate of naturalization,
as defined in the Naturalization Act, for any fraudulent purpose;

(b} being the person to whom a certificate af naturalization has been granted,
knowingly parts with the possession of that certificate with the intent that it be
used for any fraudulent purpose.

133, Seditions wards are words expressive of seditivus intention.

(2) A seditious libel is a libel expressive of a seditious infention,

(2) A seditious conspiracy is an agreement between two or Hiore persons 1o
carry into execution a sedirious intention.

(4) Without limiting the generality of the wmeaning of the expression “seditions
intention” evervone shall be presimed to have a seditions intention who pub-
lishes, or circulates any writing, printing or document in whick it Iv advocated,
or who teaches or advocates, the use, without the authority of luw, of force,
as @ mans of accomplishing any povernmental change within Canada.

1334. No one shalf be deermed o have a seditions intention only because he in-
tendy in good faith.—

(a} to show thay His Muajesty has been misicd or mistaken in his measures; or
(h} to point out errors or defects in the povermment or constitiution of the
United Kinpdom, or of any purt of i, or of Canada or any province thereof,
or in either fouse of Parliament of the United Kingdom or of Canada, or in
any legislature, or in the administrarion of justice: or to cxcite His Majesty's
sithjects to attempt to procure, by luwful ineans, the alicration of any maiter
in the state; or,

fc) to point oit, in erder to their removal, niattery which are producing or have
a tendency to produce feelings of hatred and l-will benween different classes
of His Mujesty’s subjects.

134. Every one iv guilty of an indictuble cffence and liable to imprisonment
for a term of not more than seven years, who speaks any sceditious words or
publishey any scditivns ibel or is a party 1o any seditious conspirdcy.

135, FEverv one is guilty of an indictable offence and liable 1o one year's im-
prisonment who, without v ful justification, pubiishes any libel tending to de-
grade, revile or expose tv hatred and contempt in the estimation of the people
of any foreign state, any prince or person exercising sovereign authority over
such state.

(b) to point out errors or defecis in
(i) the government or constitution of Canada or a province,
(ii) the Parliament of Canada or the legislature of a province,
or

iii) the administration of justice in Canada,

(¢) to proeure, by lawful means, the alieration of any matter of
government in Canada, or

(d} to point out, for the purpose of removal, matters that pro-

duce or tend to produce feelings of hostility and ill-will between
different classes of persons in Canada.
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PUNISHMENT OF SEDITIOUS OFFENCES.

62. Every one who

(a) speaks seditious words,

(b) publishes a seditious libel, or

{¢) isa party to a seditious conspiracy,
is guilty of an indictable offence and is liable to imprisonment for
fourteen years.

5s.60,61, and 62 come from 55.133,153A,134 and 135; ss.123 and 124 in
the Code of 1892, and s5.102 and 103 in the E.D.C.
Comparison will show that in general effect $s.60,61 and 62 do not
differ from lonuer sections]133,133A and 131 except as to penalty, which
in 1951 was raised to seven years and which in the new Code is raised 1o
fourteen years.
The Criminal Code Bill of 1891 contained in ¢L.122 a definition as
lollows;
“A seditious intention is an intention —
To bring into hatred or contemipt, or to excile disaffection against,
the person ol Her Mujesty, or the Government and Constitution of
the United Kingdom or any part of it, or of Canada or any Province
thercof, or cither House of Parliament of the United Kingdom, or of
Canada or any Legislature, or the admiuistration of justice; or
To excite Her Majesty’s subjects to attempt to procure, otherwise than
Iy lawlul means, the altcration of any muatter in the Siate; or
T raise discontent or disaffection amongst Her Majesty’s subjects; or
To promote feclings of ill-will and hostility between different classes
of such subjects.”
There was debate on this clause {(Ilansard, 1892, vol. 2, Columns 2829
to 2837), the concluding words of which are as follows:
“MR. MULOCK: T altogether oppose this kind of legislation, and 1
think the Minister will be consulting public opinion il he drops the
subscctions interlering with freedom of speech except so fur as they
are necessary to the maintenance of our institutions.
MR. DAVIES (P.I.I.): The common law provides for that,
MRE. MULOCK: I do not know enough as 10 what the common law
provides to be able o state, but 1 will oppose anything which will
prevent a man [rom expressing his views in regard to any matier
against the state or in the state”

The section was postponed and later (ibid., Column 4344) Sir John

Thompson said:
“I think the amendment 1 propose will meet all views about that. 1
propose to strike out all the words of the section down to line twenty-
two including the words ‘Provided that” in clause 2 of subsection (d);
so that we shall make no definition of seditious intention, but will
simply go on to say what shall not be seditious, leaving the definition
of sedition to commaon law. The section will begin with: ‘No one shall
be” on the twenty-second line.”

The eflect of this was 1o strike out the definition,

The clause as it appeated in the Criminal Code Bill was taken from
clause 102 of the English Draft Code of 1878. The exemption contained
in Code section 1334, (now sec.b1), was repealed in 1919 by chapter 46,
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5.4, but was restored in 1930. This was related to the controversial 5.98.
§5.193 and 134 were rcferred to at length by the Hon. Erucst FLapointe,
then Minister of Justice, in a debate on the repeal of 5.94 (Hansard 1934,
Vol.4, p.8897). At p.889Y, he said that the commeon law relating to sc-
dition is alrcady in our Criminal Code and always has been. After quot-
ing ss.133 and 131 he went on as follows:

- *“This crime of seditiont has been discussed in Great Britain on many,
many occasions. The commissioners who wrote the English draft code
inserted a definition of some kind as to what constitutes sedition and
what constitutes seditious words or seditious intentions. But after pro-
longed debate in the British parliament it was decided that it would
be better to keep the word sedinon’ not defined expressly but rather
lelt there to meet all occasions and to apply to all cases where order
is disturbed or where there may be danger in the land. When our own
criminal code was enacted the same debate took place. There were
some wha wanted to define the offence of sedition more specifically
but the parliament of Canada of that time, in its judgment, thought
it better to lollow the Lnglish practice and 1o remain with the com-
mon law operation in that regard.

May I read what constitutes sedition in the English and Empire Di-
aest, 15th volume, at page 6353:

‘An intention to excitc ill-will betwecn different classcs of Her
Majesty’s subjects may be seditious intention; whether or not it is so
in any particular case must be decided upon by the jury after. taking

into consideration all the circumstances of the case. Sedition embraces
everything, whether by word, deed, or writing, which is calculated to
disturh the tranquillity of the siate, and lead ignorant persons to sub-
vert the government and Jaws of the empire.

Where in a prosccution for uttering seditious words with intent to
incite to riot, it is proved that previously to the happening of a riot,
seditions words were spoken, it is a question for the jury whether or
not such rioting was directly or indirectly attributable o the seditious
words proved to huve been spoken.

A meeting lawlully convened may become an unlawlul meeting il
during its course seditious words are spoken of such a nature as 10
produce a breach of the peace, and those who do anything to assist
the speakers in producing upon the andience the natural effcct of their
words will be guilty of uttering seditious words as well as those who
spoke the words.

Then at page 634 .

‘Held: guilty of sedition and unlawlul assembly; a speech urging the
people o form themselves into unlawful associations, and inating the
insurrection, unlawfu! assemblics, breaches of the peace, and the
farcible obstruction of the execution of the law is seditious, the cir-
cumstances of the time being such that the public peace is likely to be
thereby endangered. A meeting convened to hear such a speech is an un-
lawlul assembly so [ar as thosc are concerned who are parties to call-
ing it or attending it for that purpose.’

MR, BENNETT: What court was that?

MR. TLAPOINTE (Quebee Fast): This is the KING . JONES(1848),
G St.TR., N.5., 783, Dut it is the same thing throughout the history of
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criminal law in England. There is a multiplicity of decisions to the
same eflect.

May I say here and now why I propose to add a few words to section
134. T do not think they are necessary, but it is merely to make it clear-
er that nobody can by words or writing preach the use of force to
bring about governmental changes. 1 do it because in some of the
judgments the courts scem to have required that it must be proved
that the words or the teachings were strong enough to lead to dis-
trbance of order and trouble. This is merely to make it absolutely
ciear that nobody should be allowed to teach the use of foree to bring
about change of government in Canada.”

The concluding paragraph of this quotation refers to subsec.(4) of
$.133 added by 1986, ¢.29, 5.4 {now 5.60{4)),

In the absence of a statuory definition of sedition it is necessary ta
rcturn (o the cases. In Canada, the ]cading casc i1s BOUCHER v. R,
[1951]5.C.R.265, tn which the principal question was whether or not
the words “seditious intention” included an intention in all cases to incite
to acts ol violence or public disorder. It was held by Kerwin, Rand,
Kellock and Estey, JT., that public disorder is an element in all cases:
by Taschereau, Cartwright, Fauteux, JJ., and {although doubtfully) by
Locke, J., that it was an element in ali cascs except those relating to the
adminzstration of justice. Rinfret, C.J., was of opinion that public dis-
order was wot an element in cases relating o the administration of
justice or to the causing ol disafection. Extracts from the judgments arc
as follows. Rinlvet, C.J, ot p.275:

- “the advocating ol foree is not the anly instance in which an accused
could be {ound guilty of a “seditious intention.' ™
Kerwin, [, at p.283:
“The ntention on the part of the accused which is necessary to ¢on-
stituie seditious libel must be 1o incite the people to violence against
constitted  nuthority or to ereate a public disturbance or disorder
against such autherity. ... . An intention to bring the adwministration
ol justice into hatred or contempi or exert disaffection against it is not
seditious undess there 1s also the intention to incite peaple to vielence
aguinst it
Tischereauw, T, at p.283:
“Upon application. o new hearing was granted and heard by the full
court. #nd in view of the opinions now expressed by the majority, it
is sertiedd, T think, that generally speaking, the writings complained of
mast, in addition to being caleulated to promote feelings of ill-will
and hostility between different elasses of subjects, be intended to pro-
duce disturbance or resistance to the lawlul coustituted authority.

But as pointed ont hy my brother Cartwright, theve is another
debition of seditions jutention which 1 think must be accepted. 1
asvee with hin that an intention to bring the administration of justice
tg horered or contempt or to exchie disaffection againse it, is a sedi-
tras intentian,”

Rand, [.oat 2. 286;
“The west s not either the truth of the Ianguage or the innocence of
the motive with which he publishes it. The test is this: was the

T
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language used calculated, or was it not, to promote public disorder or
physical force.”
These words are taken from the judgment of Coleridge, J., in K. v.
ALDRED(1909), 22 Cox, C.C.1.
Kellock, J., at p.286:
“It is noteworthy that the draft Code of the Royal Commissioners
~ was not accepted by Parliament, and in my opinion, incitement to
violence toward constituted authority, i.e. government in the broad
sense, or resistance having the same object, is, upon the authorities,
a necessary ingredient of the intention.” :
and at p.301:
“In my opinion, to render the intention seditious, there must be an
intention to incite to violence or resistance or defiance for the pur-
pose of disturbing constituted -authority. 1 do not think there is any
basis in the authorities for defining the crime on any lower plane.”
and at p.303:
“At the present time, therclore, in England, matter of the character
here in question, if made the subject of criminal process at all, ap-
pcars to be treated as contempt of court, rather than as seditious libel.
Such matters may, ol course, he regarded from the standpoint of sedi-
tious libel il intention of the necessary character be established.”
Estey, J., at p.315:
“T would clarify my previous reasons by adding that a seditious in-
tention must be founded upon evidence of incitement to violence,
public disorder or unlawful conduct, directed against His Majesty or
the institutions of the Government . ... .. with great respect, I am of
opinion that in all cases the intention to incite violence or public
disorder or unlawlul conduct against His Majesty or an institution of
the State is essential.”
Locke, ., at p.331: .
“The question remains whether it is accurate to say that ‘a seditious
intention is an intention to cxcite disaffection against the administra-
tion of justice’ as stated by Stephen . . .. Only 1t disaffection be con-
structi as meaning resistance to or disobedience of the law or the au-
thorily of the State is it accurate, in my opinion.

I concur in the opinion of my brother Kellock that that portion of
Stephen’s definition which declares that ‘to intend to promote feel-
ings of ill-will and hostility between different classes of such subjects’
is a seditious intention without more, is inadequate as a statement of
the common law and T agree with his conclusion upon this aspect
of the matier.”

Cartwright, J., at p.333:

“The reasons of my brother Kellock bring me to the conclusion that
the definition quoted above ought not to be accepted without quali-
fication, and that helore a writing can be held to disclose a seditious
intention by recason of being calculated to promote feclings of ill-
will and hostility hetween different ¢lasses of His Majesty's subjects it
must further appear that the intended. or natural and probable,
consequences of such promotion of ill-will and hestility is 1o produce
disturbance or resistance to the authority of lawfully constituted gov-
ernment.”
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and at p.342:
“In my opinion at Common Law an intention to bring into hatred or
contempt or to create disaffection against the administration of justice
is a seditious intention and I do not find anything in the provisions
of the Criminal Code to negative this view.”

Fauteux, J.,—agrecs with Cartwright, J.

BQUCHER v. R. was interpreted in R. v. CARRIER(1951), 104
C.C.C..75 at p.79, in the sense that there must be “either incitement of the
people to violence against the constituted authority or creation of a
public disorder against the said authority”.

R. v. RUSSELL(1920), 33 C.C.C.1, has special reference to s.60(4).
In that case, which arose out of the Winnipeg general strike of 1919, it
was found that there was a seditious conspiracy which had as its ultimate
object as disclosed in the public speeches of the accused, the overthrow
of the existing government by revolution.

There has been recently a newspaper report (Toronto Globe and
Mail, Dec. 5, 1953) of a casc in which accused was convicted of sedition
in Bellast. He was charged wilh saying, inter alia: I believe in the use
of force, the morce the better, the sooner the better. That may be treason
or sedition, call it whatever the hell you like.”

The crime of seditious libel does not exist in the United States of
America, but there is legislation aimed at those who advocate the over-
throw ol the government by force. The reader may be interested in re-
ferring to “the clear and present danger test” as applied there, especially
in DENNIS v, U.5{1951), 311 t1.8.494, where the earlier cases are re-
viewed. It may not be out of place to comparc with R. v, RUSSELL,
supra, the following expressions of Chict Tustice Vinson {at p.509):

“Ohviously, the words cannot mean that before the Government may
act, it must wait until the prtsch is about 1o be executed, the plans
have been Jaid and ihe signal is awaited, TF Government is aware that
a group atming at its overthrow is attempting o indoctrinate its mem-
bers and to commit them to a course whercly they will strike when the
leaders lecl the circumstances permit, action by the Government is
required.”

See sAA13 for jurisdiction to try charges under .62,

OFFENCES IN RELATION TO MILITARY FORCES.—*“Membher of a foree.”

63. (1) Every one who wilfully

(a) interferes with, impairs or inflaences the loyalty or dis-
cipline of a member of a force,

(b) publishes, edits, issues, circulates or distributes a writing
that advises. counsels or urges insubordination, disloyalty,
mutiny or refusal of duty by a member of a force, or

(c) advises, counsels, urges or in any manner causes insub-
ordination, disleyalty, mutiny or refusal of duty by a member
of a force,

is guilty of an indictable offence and is liable to imprisonment for
five vears,
(2) In this section, “member of a foree” means a member of
(a) the Canadiun Forces, or
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132, Every one is guilty of an indictable offence and liable to imprisonment
for five years who wilfully

{a) interferes with, impairs or influences the loyalty or discipline of;

(b} publishes, edits, issues, circulates or distributes any writing that advises,
counsels or urges insubordination, disloyalty, mutiny or refusal of duty by; or

(¢} advises, counsels, urges or in any manner causes insubordination, disloyalty,
muiiny or refusal of duty by

a member of the Royal Canadian Mounted Police, the Canadian Forces or the
naval, army or air forces of a State other than Canada that are lawfully present
in Canada.

87. An unlawful assembly is an assembly of three or more persons who, with
intent to carry out any common purpose, dssemble in such a manner or so con-
duct themselves when assembled as to cause persons in the neighbourhood of
such assembly to fear, on reasonable grounds, that the persons so uassembled
will disturb the peace tumulinously, or will by such assembly needlessly and
without any reasonable occasion provoke other persons to disturb the peace
tumultuously.

(2} Persons lawfully assembled may become an unlawful assembly if they con-
duct themselves with ¢ common purpose in such ¢ manner g5 would have made
their assembling unlawful if they had assembled in that manner for that pur-
pose.

(3) An assembly of three or more persons for the purpose of protecting the
house of any one of their number against persons threatening to break and
enter such house in order to commit any indictable offence therein is not un-
lawful,

(b) the naval, army or air forces of a state other than Canada
that are lawfully present in Canada.

This is the former s.132A as cnacted by 19531, .47, 5.8, without the ref-
crence to the Royal Ganadian Mounted Police, The reason for that
deletion appears in the roceedings of the Senare’s Standing Comnmiteee
on Banking and Conunerce, Dec, 15-16, 1952, p.56: “We should, I think,
very careflully distinguish betwcen military forces and the Royal Canadian
Mounted Police, which is not a military force, and should be kept a
civilian force.”

Sec .07, ante (R.CGM.I),

UNLAWFUL ASSEMBILIES AND RIOTS.

SUNLAWFUL ASSEMBLY."—Lawful assembly hecoming unlawful—Exception,
64. (1) An unlawful assembly is an assembly of three or more
persons who, with intent to carry out any common purpose, assemble
in such a manner or so conduct themselves when they are assembled
as to cause persons in the neighbourhood of the assembly to fear, on
reasonable grounds, that they
(a) will disturb the peace tumultuously, or
(b) will by that assembly necedlessly and without reasonable
cause provoke other persons to disturb the peace tumultu-
ously.
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(2) Persons who are lawfully assembled may become an unlaw-
ful assembly if they conduct themselves with a common purpose in
a manner that would have made the assembly unlawful if they had
in that manner for that purpose.

(3) Persons are not unlawfully assembled by reason only that they
are assembled to protect the dwelling house of any one of them
against persons who are threatening to break and enter it for the
purpose of committing an indictable offence therein.

This reproduces the former s.87. It was 5.79 in the Code of 1892 and

5.84 of the E.D.C. The Imperial Commissioners said of it (Report, $.20):

“The definition of an unlawful asserbly in Part VI depends entirely
on the common law. '

The earliest definition of an unlawlul asscmbly is in the Year Book
21 H.7,%9. It would scem from it that the law was first adopted at a
time when it was the practice for the gentry, who were on bad terms
with each other, to go to market at the head of bands of armed re-
tainers. It is obvious that no civilised government could permit this
practice, the consequence of which was at the time that the assembled
bands would probably fight, and certainly make peaccable people fear
that they would fight. It ‘was whilst the state of society was such as to
render this a prevailing mischief that the earlicer cases were decided; and
consequently the duty of not provoking a breach of the peace has
sometimes been so strongly laid down as almost to muke it seem as if it
was unlawful to take means to resist those who came to commit crimes.
We have endeavoured in section 84 1o enunciate the principles of the
comrnon law, although in declaring that an assembly may be unlawiul
if it causes persons in the neighbourhoad to fear that it will needlessly
and without reasonable occasion provoke others to disturb the peace
tumultuously, we are declaring that which has not as yer been speci-
fically decided in any particular case. The clause as 1o the delence of
a man's house has been inserted because of a doubt expressed on the
subject.”

“RIOT-!'
65. A riot is an unlawful assembly that has begun to disturb the
peace tumultuously,

This is the former s.88. It was 5.80 in the Code of 1892 and s.85 of
the ED.C.

PUNISHMENT OF RIOTER.

66. Every one who takes part in a riot is gnilty of an indictable
offence and is liable to imprisonment for two years.

This is the former 5.90. It was s.82 in the Code of 1892 and s.87 of
the E.D.C,

Mere presence without some word or act to help or incite riotous
conduct will not of itself make a person liable: R. v. A TKINSON{18GI},
11 Cox, C.C.330.

It has been held in England that where speeches inciting to violence
were made at a meeting and a riot followed as a consequence, the speak-
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88. A4 riot is an unlawful assembly which has begun to disturb the pedce tumul-
tuously,

90. Every rioter is guiliy of an indictable offence and liable to two years' im-
prisonment with hard labour.

89. Every member of an unlawful assembly is guilty of an indictable offence
and liable 1o one year's inprisoniment.
91. It is the duty of every sheriff, deputy sheriff, mavor or other head officer,
and justice, of any county, city or town, who has notice that there are within
his jurisdiction persons to the number of twelve or more unlawfully, riotously
and tumultuously gassembled rogether 1o the disturbance of the public peace,
to resort to the place where such unlawful, riotous and tumndtuous assembly s,
and among the rioters, or as near to them as ke can safely come, with a loud
voice fo command or caise to be commanded silence, and after that openly
and with loud voice to make or cause to be mmade a proclamation in these words
or to the like effect—
“Our Sovereign Lord the King charges and commands alf persons being assem-
bled immediately to disperse and peaceably to depart to their habitations or
to their lawful business, upon the pain of being guilly of un offence on convic-
tion of which they may be sentenced to imprisonment for life.

“Gop Save THE King.”

ers may be convicted us rioters although absent when the riot took place.
R.u. SHARPE(1848), 3 Cox,C.G.288, B comparc this with I ». STEW-
ART, quoted under 5.22, ante.

PUNISHMENT OF MEMBER OF UNLAWFUL ASSEMELY.
67. Every one who is a member of an unlawful assembly is guilty
of an offence punishable on summary conviction.

This is the former §.89 alicred to make the oflence punishable en
smumary conviction. Tt was s.81 in the Code of 1892 and s5.86 of the
E.D.C.

READING PROCLAMATION.

68. A justice, mayor or sheriff or the lawful deputy of a mayor
or sheriff who reecives notice that, at uny place within his jurisdic-
tion, twelve or more persons are unlawfully and riotously assembled
together, shall go to that placc and, afler approaching as near as
safely he may do, if he is satiaficd that a riot is in progress, shall
command silence and thereupon make or eause to be made in a
loud voice a proclamation in the following words or to the like effect:

Her Majesty the Queen charges and commands all persons being
assembled immediately to disperse and peaccably to depart to their
habitations or to their lawful business upon the pain of being guilty
of an offence for which, upen conviction, they may be sentenced to
imprisonment for life,

' GO SAVE THE QUEEN.

This comes (rom the [ormer s.91. It was s.83(1}) in the Code of 1892
and Tormed pavt of .88 of the F.I.C. Notw that the words “if he is
satisfied that a riot is in progress™ are new and that chey emphasize the
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fact that “reading the Riot Act” does not constitute the assembly a
riot. There must be a riot before the proclamation can be read. This and
the following section also had their statutory origin in 1 Geo. [, st.2, ¢.5.

See also 5.32 (use of force) and .33 (duty of peace olficers).

PREVENTING PROCLAMATION.—-Failure to disperse and depart.—Failure 10
depart.
69. Every one is guilty of an indictable offence and is liable to
imprisonment for life who
(a)} opposes, hinders or assaults, wilfully and with force, a person
who begins 10 make or is about 1o hegin to make or is making
the proclamation referred o in section 68 so that it is not made,
(b) does not peaceably disperse and depart from a place where
the proclamation referred to in section 68 is made within thirty
minutes after it is made, or
(c) does not depart from a place within thirty minutes when he
has reasonable ground to believe that the proclamation referred
to in section 68 would have been made in that place if some
person had not oppesed, hindered or assaulted, wilfully and
with force, a person who would have made it.

This comes from the [ormer s.92. It was 5.83(2) in the Code of 1842
and part of .88 of the E.D.C. with the difference that the last mentioned
reads “one hour” instead of “thirty minutes”. The words ““to the number
of twelve™ are not continnued—three persons may constitute an unlawful
assembly.

See also $.32 {use of force) and s.35 (duty of peace oflicers).

NEGLECT BY PEACE OFFICER.

70. A peace officer who receives notice that there is a riot within
his jurisdiction and, without reasonable excuse, fuils 1o take all
reagonable sleps Lo suppress the riot is guilty of an indictable offence
and is Hable to imprisonment for two years.

This is the former 5.94. It was 5.140 in the Code of 1892 and 51106 in
the ED.C. The words “peace ofhicer” replace the former enumeration.
As to such negleet or refusal by otliers, sec 5.110(h),

The nature of the offences of unlawlul assembly and riot is described
in the judgment in R. v JONES and SHEININ{1931), 57 C.C.C. 8] in
which convictions (or the former olfence were upheld on appeal. The
following is quoted from the judginent:

“It will be seen that to constitute the offence, (ie. of unlawflul as-
sembly), there need be no intention on the part ol any memher of the
assembly to commit any offence but it is the manner in which the as-
sembly conducts itselt that brings it within the purview of the section.

“Suppose a patrty of three or more friends assemble oo view o Toochall
match, quite innacently, and being dissatisfied with the conduct of a
player or the referee but with the common purpese ol showing their
disapproval they conduct themselves in such a manner as 10 cause
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92. All persons are guilty of an indictable offence and liable to imprisonment
for life who,

(a) with force and arms wilfully oppose, hinder or hurt any person who begins
or is about to muake the said proclamation, whereby such proclamation is not
made; or

(b} continue together to the number of twelve for thirty minutes after such
proclamation has been made, or if they know that its making was hindered as
aforesaid, within thirty minuates after such hindrance,

94, Every sheriff, deputy sheriff, mayor or other head officer, justice or other
magistrate, or other peace officer, of any county, city, town, or district, who has
notice that there is a riot within his jurisdiction, who, without reasonable ex-
cuse omits to do his duty in suppressing such riot, is guilty of an indictuble
offence and liable to two years’ imprisonment.

others in their vicinity reasonably to lear that they intend to assault
somebody or otherwise ‘disturb the prace mumultuously,” to use the
words of the section, then they have committed a breach of the section
and are liable to the penalty prescribed. But since in such a simple
way an innocent assembly muy become an unlawlul one it is not, in
itself, treated as a major olfence, the penalty prescribed being only
one year's imprisonment.

“It is quite a dillerent thing from an unlawful association whose
purpose is to bring about a change of government or other change by
force ... ...

“The seriousness of the offence of which they were convicted lies
rather in the probable or even possible consequences, in other words,
what it mav lead to.

“If an unlawlul asscnibly goes a step further and proreeds to do what
the persons in the ncl(rborhood fear 1t may do, viz: ‘disturb the peace
tumultnously’ it has become a riot (s.88) aml the punishment for a
rioter is 2 years but that is not all that is involived in it. In the case of
a riot by twelve or more persons any sherifl, mayor, or justice who has
notice of it is legally bound 1o do what is spoken ol as ‘read the riot
acl’, in other words he has o call on them to disperse (s.91) and if
they {zil to disperse within 30 minutes they are guilty of an offence
for which they may be imprisoned for life (s.92), but that is not the
worst, for equally if they do not disperse the ofticer mentioned is
legally bound to cause their arrest for which purpose he is entitled
to call to his assistance whom Dhe will, and if in the endeavour to arrest
ot disperse them auy of the rioters are killed, such Lilling is excused
{5.9%), and moreover if the sherilf or other oflicer fails in his duty he
is liable to be imprisoned for 2 vears (5.941), and if anyone called in to
assist [ails to render such assistance he also is guilty of a crime and
may be punished by one year's imprisonment (s.95).”

Concerning the delay and the duty of citizens generally, the follow-
iy is qlmled flom R. v GORD()\(I .rfu]‘l, 21 State Tr. 48", at p. 493, the
trial of Lord George Gordon consequent upon the serious disturbances
of which he was the instigator:

“It has been imagincd, because the law allows an hour for the disper-
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sion of a mob to whom the Riot Act has been read by the Magistrate,
the better to support the civil authority, that during that period ol
time the civil power and the magistrate are disarmed, and are to re-
main quiet and passive. No such meaning was within view of the
Legislature, nor does the operation of the Act warrant any such elfect.
The civil magisirates are left in possession of those. powers which the
law had given them belore; if the mob collectively, or part of it, or any
individual, within or hefore the expiravon of that hour, attempts or
begins to perpetrate an outrage amounting to felony, to pull down a
house, or by any other act to violate the laws, it is the duty of all pres-
ent, of whatever description they may be, to endeavour to stop the
mischicf and to apprehend the offender.”
And on the last point it was held in §T. PIERRE v. BOISSEAU, [1952]
Que. (3.B.292 that the defendants, as individuals, not only had a right
to endeavour to suppress a riot, but that it was their duty to do so since
all private citizens are in effect the agents of the Crown lor that purpose.

There have been cases which fell directly within the sections dealing
with riot and unlawlul assemlly, and there have been other cases in
which these sections have been discussed incidentally. One of the latter
sort arose during a strike in Alberta in which men were convicted upon
charges of picketing laid under s.501 of the Code (RENERS v. THE
KING(1926}, 46 C.C.C.14). This case was carried to the Supreme Court
of Canada and one of the Judges of that Court m.ule the following
COMIMents:

“While it is explained, with remarkable agreement on the part of the
striking miners, that the purpose of their assembly ac and ahout the
mine was peacefully to endeavour Lo persuade the miners who con-
tinued to wotk to quit the service of the company and join the new
unjon, in order, as it is said, to maintain the standard ol living, the
character and purpose ot this assembly is, I think, bhetter evidenced
by its acts and course of conduct than by the statements of its mem-
bers as to what their intention was; and the numbers of men who as-
sembled, their distribution about the premises. including the com-
pany's property, their attendance there by day and night, the fires,
the shouting, their reception of the police, their threats and conduct
when the pelice appreached alford cogent evidence, not enly of a
nuisance but also of an unlawful assembly.”

A case directly within the section dealing with unlawlul assembly
arose in 1930 when the accused led a parade of unemployed through the
streets of Hamilton, Ontario (R, v. PATTERSON{1931), 535 C.C.C.218).
The circurustances appear in the following extracts from the judgment
on appeal affirming a conviction, at p.226:

“No physical vielence deing bodily harm resulted, apparently be-
cause the police rcalised the wisdom of \uldmg to 1 crowd of men
who were unarmed and apparently harmless. They did not themselves
resist by force or violence. Had they done so the result might have
been far otherwisc. .., .......

“Here no one suggests that these unemiploved men intended any
misconduct or uproar. They desived 10 impress the public with their
need and to excite public sympathy, and so to obtain some relief in
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their distress. Yet, when it was plain that they would not be allowed
to march through the restricted area of the city by reason of the ac-
tion of the police, they went too far when, as an assertion of their
right to procced with the parade, they undertook to force their way
despite police opposition. That the accused knew that he was defying
police authority and undertaking to assert his views as to his rights

by force is very plain. Ile had announced at thc meeting in the Hay
Market his willingness to lead the throng, and stated there that, if
there was any opposition leading to arrest, as he thought probable, he
desired 1o be the one arrested.

“No matter how worthy the cause, or how clear the right to be as-
serted may be, our law requires the worthy cause to be advocated and
the right (o be asscrted in a peaceable way, and not by riot and tumult.
The provision of the Code prohibiting unlawiul assemblies is for the
purpose ol drawing the line between a lawful meeting and an assem-
bly, either unlawful in its inception or which is deemed to have be-
come unlawiul either by reason of the action of those assembled, or by
reason of the improper action of others having no sympathy with the
objects of the meeting.”

The concluding words refer to a time in the early history of the Sal-
vation Army when gangs calling themselves the ‘Skelcton Army’ set up
a misguided opposition to its then novel methods (BEATTY v. GILL-
BANKS(1882), % ¢.B.D.308).

In the case of R. v. BEATTIE(1981), 55 C.C.C.381, the accused was
tried upon an indictment charging riot and unlawlul assembly. He was
acquitted upon the [ormer, convicted upon the latter count, and ap-
pealed. The learned Chief Justice of Manitoba, delivering the judgment
of the Court, said:

“I would say that there was here an unlawful assembly from the
moment that two or three hundred nnemployed, appealed to as ‘red-
blooded men’ to go and enter the city hall which they knew would
be opposed by the peace officers, began making their way across King
St. in the manner described.” .. ... ..

His Lordship added:

“Indeed with the rush of such a number of men ‘kicking up an
awful row,” velling, swearing and onc of them at least inciting to
violence on the police, T cannot sec that there was not decidedly at
that moment and belore the collision at the curb, a tumultuous dis-
turbance of the peace under s. 88 and consequently a riot, . . ... "

It is in a special sense that the sections under discussion are directed
towards the end that the peace be kept. That this is so was indicated
in the Judgce's charge to the jury in R. v, GRAHAM(1888), 16 Cox,
C.C.420 in these words:

“Now matrk what [ellows and ask youtrsclves whether it is not admir-
able good sense: For the Taw will not suffer persons to seck redress of
their wrongs by a dangerous disturbance of the peace. Gentlemen, I
tell vou that is the Lw of Fngland, and T ask vou does it not commend
itself to vour conmon sense? It is not a roval right, it is not an actual
right which vou are entitled to enforce by violence. The cases are few
indeed of that deseription, and T need not here allude to them . . .
cases, that is, in whiclh by the strong hand you may assert your right.
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You have no husiness to redress private grievances by a dangerous
disturbance of the public peace.”

UNLAWFUL DRILLING.

ORDERS BY GOVERNOR IN COUNCIL.—Generat or special order,—Punish-
ment.

71. (1) The Governor in Council may from time to time by proc-
lamation make orders
(a} to prohibit assemblies, without lawful authority, of persons
for the purpose
(i) of training or drilling themselves,
(ii) of being trained or drilled to the use of arms, or
(ifi) of practicing military exercises; or
{b) to prohibit persons when assembled for any purpose from
training or drilling themselves or from heing trained or
drilled.

(2) An order that is made under subsection (1) may be general
or may be made applicable 10 particular places, districts or as-
semblies 10 be apecified in the order.

{3) Every one who contravenes an order made under this section
is guilty of an indictable oflence and is liable to imprisonment for
five years.

This is the [ormer 599, omitting the provision for publication, as
to which see now the Regulations Act, R.5.C.1952, ¢.235. 8§.99 was s5.87
and 88 in the Code of 1892, and 55.92 and 93 in the E.D.C., and came
from 60 George III & 1 Geo. IV, ¢4, s.1.

In this connection it may be noted that the former $5.130, 131 and 132
which dealt with unlawiul oaths, are not continued. Such vaths have a
purpose beyond the mcre taking or administering of them, and the sec-
tions added nothing to the crime of conspiracy, scditious or otherwise.

These provisions come from the Unlawful Oaths Act, 1797, 37 Geo.
ITI, ¢.12% {Imyp.). Like the provisions respecring unlawlul drilling, that
Act was one of a numher passed for the repression of disturbances in
the reign of that monarch. The preamble is set out in Archbold’s Cr.Pl,
24th ed., p.1107:

“Whereas divers wicked and evil-disposed persons have of Iate at-
tempted to seduce persons serving in His Majesty's [orces by sea and
land, and others of his Majesty’s subjects, from their duty and al-
legiance to his Majesty, and to incite them to acts of mutiny and
sedition (see 37 G.3, 70, . . ), and have endeavourcd to give effect to
their wicked and traitorous proceedings, by imposing upon the per-
sons whom they have attempted to seduce the pretended obligation
of oaths unlawfully administcred.”

The Seditious Associations Act, CS.L.GC. 1860, .19, as amended by
58-59 Vict., c¢.44 (Can.) which dealt with the same subject, is effectively
repealed by the operation of 5.8, ante.
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99, The Governor in Council is authorized from time to time to prohibit as-
Semblies, without lawful authority, of persons for the purpose of training or
drilling themselves, or of being trained or drilled to the use of arms, or for the
purpose of practising military exercises, movements or evolutions, and to pro-
hihit persons when assembled for any other purpose from so training or drill-
ing themselves or being trained or drifled.

{2) any such prohibition may be general or may apply only to a particular
place or district or to assemblies of a particular character, and shall come into
operativn from the publicarion in the Canada Gazeite of a proclamation em-
bodving the terms of such prohibition, and shall continue in force until the
like publication of a proclamation issued by the authority of the Governor
in Courncil revoking such prohibition.,

(3) Every person is guilty of an indictable offence and liable to two yeary' im-
prisonment who, without lawful authority and in contravention of such pro-
hibition or proclamation.

{a) is present at or attends any such assembly for the purpose of training or
drilling any other person to the use of arms or the practice of military exer-
cises or evolutions; or

(b) at any assembly trains or drills any other person to the use of arms or the
practice of military exercises or evolutions.

{4) Every one is guillty of an indicrable offence and liable 1o two years’ im-
prisonment who, without lawful authority, attends, or is present at, any such
assembly as in this section inentioned, for the purpose of being, or who at any
such assembly is, without lawful authority and in contravention of such pro-
hibition or proclamation, trained or drilled to the use of arms or the practice
of military exercises or evolutions.

101. Every one is guilty of an indictable offence and liable to three years' im-
prisonment who challenges or endeavours by any means to provoke any per-
son to fight a duel, or endeavours to provoke any person to challenge any other
person 5o 1o do,

DuErs.
DUELLING.
72. Every one who
() challenges or attempts by any means to provoke another
person to fight a dael.
(b) attempts to provoke a person to challenge another person to
fight a duel, or
(c¢) aeccepis a chullenge to fight a duel,
is guilty of an indictable offence and is liable to imprisonment for
two years,

This is the Tormer 5,101, with the addition of cl(c) which is new, Tt
was .91 in the Code of 1892, and 497 in the E.D.C.

Bluckstone, BK.IV, p.199, discussing ‘express malice’, speaks of it as
taking in the casc of deliberate duelling, where both parties meet avow-
edly with an intent to murdcer: “thinking it their duty as gentlemen, and
claiming it as their right, to wanton with their own lives and those of
their fellow-creatures; . . . and therefore the law has justly fixed the
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crime and punishment of murder on them, and on their seconds alse.”
In R. v. PHILLIPS(1805), 6 East 464, it was held that an endeavour

to provoke another to commit the misdemeanour of sending a challenge

to fight is itself a misdemeanour indictable.

ForcisLr Fxiry asp Detaiser.

“FORCIBLE ENTRY.”—*“Forcible detainer,”—Questions of law,

73. (1) A person commits forcible entry when he enters real
property that is in actual and peaceable possession of another in a
manner that is likely to cause a breach of the peace or reasonable
apprehension of a breach of the peace, whether or not he is entitled
to enter.

(2) A person commits forcible detainer when, being in actual
possession of real property without colour of right, he detains it in
a manner that is likely to cause a breach of the peace or reasonable
apprehension of a breach of the peace, against a person who is en-
titled by law 10 possession of it.

(3) "The questions whether a person is in actual sand peaceable
possession or is in aclual possession without colour of right are
questions of law.

PUNISIIMENT.

74. Every one who commils forcible entry or forcible detainer is
guilty of an’indictable offence and is linble to imprisonment for two
years,

$5.7% and 74 are the [ormer 5.102 and 103. They were 5.89 in the Code
of 1892, and .85 in the E.D.C. where the Commissioners said that
“Farcible entry and detainer are oflences at common law; and section 95
we believe correctly states the existing faw.” 5.95 was reproduced in ss. 102
and 103 without material alteration although it read “whether legatly
entitled or not.”

A forcible entry is where a man entors intoe lands or tenements,
manu forti: Com. Dig., Forcible Entry (A2 A forcible detuner is where
a man who has entered peaccably, maintains his possession by force: Com.
Dig., Justice (B.1).

The essence ol these offences is still what was expressed in the statute
5 RieIl, su.1, C.7:

“And also the King defendetly, thut none from hencelorth make any
entry into any lands and tenements, but in case where entry is given
by the law; and in such case not with str{)n;;‘]unnd, nor with multitude
of people, hut only in peaccable and casy manner.”

Piracy.

PIRACY BY LAW OF NATIONS.-—T'unishment.
75. (1) Every one commits piracy who does any act that, by the
law of nations, is piracy. :
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102, Forcible entry is where a person, whether entitled or not, enters in a
manner likely to cause a breach of the peace, or reasonable apprehension there-
of, on land then in actual and peaceable possession of another,

(2} Forcible detainer is where a person in actual possession of land, without
colour of right, detains it in @ manner likely to cause a breach of the peace, or
reasonable apprehension thereof, against a person entitied by law to the pos-
session thereof.

{3) What amounts to actual possession or colour of right is a question of law.

103. Every one who forcibly enters or forcibly detains land is puilty of an in-
dictable affence and liable to one year's imprisonment.

137, Every one is guilty of an indictable offence who does any act which
amounts to piracy by the law of nations, and is liable

fa) to the penalty of death, if in commitiing or attempting fo commit such
crime the offender murders, attempts to murder or wounds any person, or does
any act by which the life of any person is likely to be endangered:;

{b) to imprisonment for life in all other cases.

139. Every one is guilty of an indictable offerice and liable to suffer death
who, in committing or attempting to commit any piratical act, assaults with
intent to murder, or wounds, any person, or does any act likely to endanger
the life of any person.

(2) Every one who commits piracy while in or out of Canada is
guilty of an indictable offence and is liable to imprisonment for
life, but if while commitling or attempting to commit piracy he
murders or attemplts to murder another person or does any act that
is likely to endanger the life of another person he shall be sentenced
to death,

This combines the lorwer ss.137 and 139, They were s5.127 and 129 in
the Code of 1892 and cume from $5.105 and 106 in the 1.D.C. The Im-
perial Comumissioners in their Report (p.20) said:

“I'he Bill contained a delinition of “Piracy by the law of nations”. We
have thought it better to leave this offence undefined . . ., as no
dehnition ol it would be satisfactory which is not recognized as such
by other nations; and after carelul consideration of the subject we
have not been able to discover a definition fulfilling such a condition.
We may obscrve as to this that the subject has been much discussed in
the Courts ot the United States, and the result appears to justity the
course which we have adopted. We do not think it will lead to prac-
tical inconvenience.”

Sir W, Scott in LE LOUIS(1817), 165 ER.1161 at p.1475 says:

“With prolessed pirates there is no state of peace. They are the
enemies ot every country, and at all times; and therefore are universally
subject to the exteme rights of war,”

There is historical precedent in the action taken by the United States

m 1805 to wipe out the pirates who inlested the Barbary Coast. In Arch-
bold’s Cr.PL, 21th ed., p.622 we read:

“It the subjects of the same state commit robbery upon each other,
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upon the high sea, it is piracy. If the subjects of different states commit
robbery upon each other, upon the high sea, if their respective statcs
are in amity, it is piracy; il at enmity, it is not; [or it is a general rule,
that enemies can never commit piracy on each other, their depreda-
tions being deemed mere acts of hostility.”
The Act 11 Wm.III, ¢.7, 5.7, however, made it an offence to engage in
piratical acts under colour of a foreign commission.

Sce also 5,415 {trial) and 5.464 (bail}.

PIRATICAL ACTS.

76. Every one who, while in or out of Canada,

(a) steals a Canadian ship,

(b) steals or without lawful authority ihrows overboard, dam-
ages or destroys anything that is part of the cargo, supplies or
fittings in a Canadian ship,

(¢) does or attempts to do a mutinous act on a Canadian ship, or

(d) counscls or procures a person o do anything mentioned in
paragraph (a), (b) or (¢),

is guilty of an indictable offence and is liuble to imprisonment for
fourieen years.

This replaces the former s.1588. It wus 6,128 in the Code of 1892, and
55.107 and 108 in the E.D.C., the Latter being derived from a series of
English statutes: 11 and 12 Wm.III, .7, ss.7 and 8; 18 GeolJl, .30, s.1;
8 Geol, c.24, s.1. Other statutes dealing with the same subject are 28
Hen. VIII, c.15; 7 Wm.IV and 1 Vict. c.88; and 37 & 38 Vict. .35,

The new section is drawn to cover piratical offences in respect of Ca-
nadian ships, hearing in mind the legislative power of Parliament as
declared hy the Statute of Westminster, 1931, This is discussed in the in-
troduction. The application of English Jaw is dealt with in 5.7, ante.

Should the offence be committed by a forcigner, s.420 would apply
if it were in territorial waters; ctherwise $.692 of the Caonada Shiprping
Aet would apply. In the former case, but not in the latter, a prosccution
would ke subject to the consent of the Attorney General of Cianada: see
R. v HECKMAN{1901), 5 C.C.C.242,

It may be noted that the former 5140 under which it was an offence
for an officer or semman of an armed merchantman not to resist 1 pirate,
is not continucd. A person acting in collusion with a pirate would him-
self he a party Lo the crime. Again, merchant ships are not armed except
in time of war, on which point sec notes to 5.75.

See also s 413 {rial).

DanGeroUus SUBSTANCES.

DUTY OF CARE RE EXPLOSIVE.

77. Every one who has an explosive substance in his possession or
under his care or conirol is under a legal duty to use reasonable care
to prevent hodily harm or death to persons or damage to prop-
erty by that explosive substance.
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138. Every one is guilty of an indictable offence and lable 1o imprisonment
for life who, within Canada, does any of the piratical acts specified in this
section, or wheo, having done any of such piraticel acts, comes or is brought
within Canada without having been tried therefor, that is to say:—
(a) Being a British subject, on the sea, or in any place within the jurisdiction
of the Admiralty of England, under colour of any commission from any for-
eign prince or state, whether such prince or state is at war with His Majesty
or nat, or under pretense of authority from any person whomisoever commits
any act of hostility or robbery against other British subjects, or during any war
is in any way adherent to or gives aid to His Majesty's encmies;
(b) Whether Britivh subject or not, on the sea or in any place within the juris-
diction of the Admiralty of England, enters into any British ship, and throws
overboard, or desiroys any part of the goods belonging to such ship, or laden
on board the same;
(c) Being on board any British ship on the sca or in any place within the juris-
diction of the Admiralty of England,

(i} turns enemy or rebel, and piratically runs away with the ship, or any bout,

ordnance, annnunition or goods,

(if) yields up voluntarily any ship, boat, ordnance, anmunrition or goods to

any pirate,

(iii} brings any seducing miessage from any pirate, enemy or rebel,

fiv) counsels or procures any persons io yield up or run away with gny ship,

goods or merchandise, or to turn pirate or to go over io pirates,

fv) lays violent hands on the commander of any such ship, in order to pre-

vent him from fighting in defence of his ship and goods,

{vi} confines the master or commander of any such ship,

(vii) makes or endeavours to make a revolt in the ship; or
{d) Being a British subject in any purt of the world, or whether a British sub-
ject or not, being in any part of Hix Mujesty's dominions or on board a British
ship, knowingly

(i) furnishes any pirate with any anununition or stores of any kind,

(i} fits out any ship or vessel witlt a dexign to trade with or supply or corres-

pond with any pirate,

(iii) conspires or corresponds with any pirate.

I7i. Every one is guilty of an indicrable affence and lable to Imprisonment
for life who wilfully causes, by any explosive substance, an eiplosion of a na-
ture likely to endanger life or to cause serious injury to property, whether any
injury 1o person or property Is actually caused or not.

BREACII OF DUTY,
78. Every one who, being under a legal duty within the meaning
of section 77, fails without lawful exeunse to perform that duty, is
guilly of an indictable offence and if as a result an explosion of an
explosive substance occurs that
(a) causes deatb or is likely to eause death to any person, is liable
1o imprisonment for life, or

(b) causes bodily harm or damage-to properiy or is likely to
cause bodily harm or damage 10 property, is liable to imprison-
menl for fourteen years.
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CAUSING INJURY WITH INTENT.—Punishment.
79. (1) Every one commits an offence who

(a2) does anything with intent to cause an explosion of an ex-
plosive substance that is likely to cause serious bodily harm or
death to persons or is likely to cause serious damage to prop-
erty,

(b) with intent to do bodily harm to any person

(i) causes an explosive substance to explede,

(ii)} sends or delivers to a person or causes a person to take
or receive an explosive substance or any other dangerous
substance or thing

(iii}) places or throws anywhere or at or upon a person a
corrosive fluid, explosive substance or any other dangercus
substance or thing,

(¢} with intent to destroy or damage property without lawful
excuse, places or throws an explosive substance anywhere, or

(d) makes or has in his possession or has under his care or
control any explosive substance with intent thereby

(i} to endanger life or to cause scrious damage to property,
or

(ii} to enable another person to endanger life or 10 cause
serious damage to property.

(2) Every vne who commits an offence under subsection (1) is
guilty of an indictable offence and is liable
(a) for an offence under paragraph (a) or (b), to imprison-
ment for life, or
(b) for an offence under paragraph (¢) or (d), to imprison-
ment for fourteen yeara,

POSSESSING EXPLOSIVE WITHOUT LAWFUL EXCUSE.

80. Every one who without lawful exeuse, the proof of which lies

upon him, '

(a)} makes or has in his posscssion or under his eare or control
an explosive subsilance that he does not make or does not have in
his possession or under his ecare or contrel for a lawful purpose,
or

(b) has in his possession a bomb, grenade or other explosive
weapon,

is guilty of an indictiable offenrce and is liable 10 imprisonment for
five years.

5.77 Is new, altirough not new law.,

3578 and 74 contain the offences [ormerly set out in ss. 111,112,118,
114,279 and 280, These were $8.2H22 and 23 of the Oflences against the
Person Act, RSLLIBEG, o 102, as adapted with some modification from
the corresponding Act, 21-23 Vict. c.100 (Imp.}, and s.49 ol the Malicious
Injuries Lo Property Aet, RS.G880, ¢. 168, which cane lrom 24-25 Viet.
Y7, 545, and from rhe Explosive Substances Aet, 1833, (hap.). Note that
5594 (Consent ot Attorney General) which applied w 5113 is not con-
tinued, :
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112. Every one is guilty of an indictable offence and liable to fourteen years'
imprisorment who wilfully places or throws any explosive substance into or
near any building or ship with intent to destroy or damage the same or any
machinery, working toels, or chattels whatever whether or not an explasion
takes place.

113. Every one who wilfully,

(@) does any act with intent to cause by an explosive substance, or conspires
to cause by an explasive substance, an explosion of a nature likely to endanger
life, or to cause serious injury (o property; or

(b} makes or has in his possession or under his control any explosive substance
with intent by means thereof to endanger life or to cause serious injury to
property, or to enable any other person by means thereof to endanger life or
to ecause serious injury to property;

is guilty of an indictable offence and liable to fourteen years' imprisonment,
whether an explosion takes place or not, and whether an injury te person or
property is actually caused or not.

594. If any person is charged under section one hundred and thirteen, before
a justice with the offence of making or having explosive substances, no further
proceeding shall be taken against such person without the consent of the At-
torney General except such as the justice thinks necessary, by remand or
atherwise, to secure the safe custody of such person, .

279. Every one is guiliy of an indictable offence and lable to imprisomment
jor life who unlawfully and by the explosion of an explasive substance burns,
maims, disfigures, disables or does any gricvous bodily harm to any person.

280. Every one who unlawfully,
fa) with intent to burn, maim, disfigire or disable any person, or do some
grievons bodily harm to any person, whether any bodily harm is effected or not,
(i) causes any explosive substance to cxplode,
(i) sends or delivers to, or causes 1o be taken or received by, any person any
explosive substance, or any other dangerous or noxious thing,
(i) puts or lays at any place, or casts or throws at or upon, or otherwise
applies ta, any person, any corrosive fluid, or any destructive or explosive
substance; or
(b places or throws in, into, upon, against or near any building, ship or vessel
an explasive substance, with intent to do any bodilv infury to any person,
whether or not any cxplosion takes pluce and whether or not any bodily injury
i effected;
is guilty of an indictuble offence and liable, in cases within paragraph (a) of
this section, to imprisonment for life, and in cases within parugraph (b) of this
section to fottrteen yodrs Dprisoniment,

{4, Every one is guilty of an indictable offence and liable to seven years'
bnprisonment who makes, or knowingly has in his possession or under his
control, any explosive substance under such circumstances ay 1o give rise to a
reascrable suspicion that he s nor making it, or has it not in his possession
or under his control, for a lawful object, unless he can show that he made it
or had it in his possession or under his control for a law ful object.

{2y Every onc is guilty of an indictable offence and liable to seven years'
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“Explosive substance™ is defined in $.2(16), and 5438 contains pro-
visions for seizure and forfeiture.

5.77 applies to those who, although using explosives for legitimate
operations, use them without proper care. The Code sections are not
designed to interfere with such operations, vet the public has a right to
require a high standard of care where the work reguires the use of
dangerous explosives. The repealed Code met this by 5.247, which de-
clared a duty exisung at common law, Lut which was dropped in the
revision in view ol the defiuition of criminal ncgligence.

To indicate the nature of the duty the [ollowing cascs are relevant:

In R, v. LISTER(1857), Dears. & B.209, accused was convicied of a
public nuisance in kceping large quantitics of wood naphtha in his
warchouse in a populous district, The case was twice argued on appeal
and the conviction was affirmed. Per Lord Campbell, C.J., aL p.227:

“We conceive that ta deposit and keep such a substance in such
quantities in a warchouse so situate, to the danger of the lives and
property of the Qucen's subjects, is an indictable offence. The law of
the country would surely be very delective if life and property could
be so exposed to danger by the act of another with impunity,”

In R. v. HENRY M UTTERS(1864), Le, & Ca491, the accused had
been engaged in blasting a stone quarry, and by using an excessive charge
ol pawdet, caused a great quantity of stone to fall upon « public high-
way and houses nearby, ITeld, that he wus rightly convicted upon an
indictment which charged him with a nuisance to the highway.

R. v DUNLOPBGT), 11 L.CJur. 186, Accused was convicted of a
nuisance in storing in his building an excessive quantity (51 tons) ol
gunpowder,

A conspicuous Canadian case and one which would he chargeable
as criminal neglivence under the Code, is R, v, MICIHHIGAN CENTRAL
R.R.CO(1907), 17 CC.C483. The company was convicted on an in-
dictrnent under $5.221 and 247 for a nuisance and for carrying danger-
ous explosives withour proper precautions. There had bren an explosion
by which two men weve killed and forty injured. The company pleaded
guilty and was fined $25,000.
© At the coimmnon law it is ¢lear that no carrier could he compelled to

carry such goods as these, dangerous in their natures: . . . Cyc. Vol. 6,

p-378 B 3 Wood's Railway Law, 5.426.”

Sce also R, v. MILI.ER GCONSTRUCTION CO. ING., [194411
W.W.R .85,

As to the word “places” in .79, it may be observed that, in a nole to
.29 of 21-25 Vice, ¢ 100, Greaves” Cons. Acts, p.87, says thae under earlier
legislation, il any person had pliced an infernal machine in any place
where he helieved another wauld tread on it and cause it to explode,
he would not have been guilty ol an olfunce, and that the words “put or
lay in any place’” were intraduced to meet all such cases.

5.80 alters the former s.114 by replacing the word “knowingly’” with
the words “without Tawlul excuse” and by omitting the reference to cir-
cumstances that give use to a icasonable suspicion. The element of
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imprisorunent who without lawjul excuse has in his possession any bomb,
grenade or other device or contrivance made or intended for a similar use or
purpose, and such possession shall be prima facie evidence of such unlawful
possession.

suspicion is, however, retained in s.433. Tt is submitted that the gravamen
of the offence is substantially what it was under s.114 and sA(1) of the
Explosives Act, 1883, the latter ol which was explained in R. v, DAGEY
(1939), 27 Cr.App. R.86, as jollows:
“The Court thinks that it is desirable to state what the law is on this
subject. 1u our view the law is that ina prosceution under section 4 of
the Explosives Substances Act, 1883, (he 111‘05(:('111ion has to prove
that the accused persen was knowingly in possession ol something
which is an explosive substance as defined in section 9 of the Act, and
further that the possession was in circumstanees piving risc 1o a rea-
sonable suspicion that it was not for a lawlul object. When so much
is proved, the onus is on the accused person 1o prove, if he cun, that he
had possession for a lawlul object. Tt is not necessary for the proscen-
tion to prove knowledge by the accused person ol the cxplosive na-
ture of the substance. No doubt evidence that the accused person did
or did not know or suspect the use to which the substance might be
or was intended to be put would be material on the question ol the
reasonableness or otherwise ol the suspicion that posscssion by the
accused person was not for a lawful object, but that is very different
from saying that the prosccution must fail unless it can provc some
degree of chemical knowledge on the part ol the accused petson.

"The gist of the offence under section 4 is the wilful, intentional pos-
session by an unauthorized person of that which is in fact an explosive
cubstance it circumstances which will enable a jury to say that he had
in his possession that explosive substance for an unlawlul object.”

In a recent Canadian case, .o HHOBSON, HOBSON and WITZKE
(1951), 100 C.C.C.172 (R.C.C.A). a quantjty ol nitro-glycerine was found
in the glove compartment of a car belonging to G at a time when EFL
and W, were riding in the car in the absence of C.I1. He testified that
neither of the others knew of the presence ol the nitro-glycerine.

_ On appeal from conviction on a charge under s.114 it was held that
(he burden is on the Crown Lo prove beyond a reasonable doubt that
the accused was “knowingly” in possession. Where possession or control
is thus proved, s.111 of the Code casts upon the accused the onus of
showing that his possession was for a fawlul purpose.

Prirr. Ficirrs.

ENGAGING IN PRIZE FIGHT,—"Prize fight.,”
81. (1) Every one whe
{a) engages as a principal in a prize fight,
(b) advises, encourages or promotes u prize fight, or
(c) is presenl at a prize fight as an aid, second, furgeon, um-
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pire, backer or reporter,
is guilty of an offence punishable on summary conviction.

(2) In this section, “prize fight” means an encounter or fight
with fists or hands between two persons who have met for that pur-
pose by previous arrangement made by or for them, but a boxing
contest between amateur sporismen, where the contestants wear
boxing gloves of not less than five ounces each in weight, or any
boxing contest held with the permission or under the anthority of
an athletic board or commission or similar body established by or
under the authority of the legislature of a province for the control
of sport within the province, shall be deemed not to be a prize fight,

Subscc.(]B is taken from the former ss.105 and 106 which were 55.93
and 94 in the Code ol 1892. Subsec(2) comes from the former s.2(30),
altered to provide (or the fact that in some instances regulatory bodies
are sct up under the authority of a legislature but not directly by it.

In view of the exisience of such bodics, and since nowadays boxing
matches are usually under their control, the lormer ss.104,107, 108,627
and 628, which came into the Code from “AAn Act respecting Prize Fight-
ing”, 41 Viet, 30 (Canl), RS.C0I8RG, 168, have been dropped. Thus
the Code retains only the offences of engaging in or abetting a prize
fight that is within the first part of the definition.

Orrensive Wiearons,

POSSESSION OF WEAPON.

82. Every onc whe carries or has in his custody or possession an
offensive weapon for a purpose dangerous 1o the pablic peace ar for
the purpose of commitiing an offence is guilty of an indictable
offence and is liable to imprisonment for five vears,

A complete revision of the Tormer ss. 1-120 was eflecied by 1951, ¢.47,
5.7. 85.82-08 of the new Code are bhased upon that revision but include
changes as noted. For definition of “olfensive weapons’ sce 8.2(29), and
for definition of ‘firearm’ sec s.98(h}
See also s.06(1) (search) s.9G(3) (Torleiture) amd .97 {excueptions).
In 5.82 the addition of the words “lor the purpose of committing an
offence” to the Tormer 115 made it possible 1o drop the former 5463,
and restored as well the ellcar of s 1221 as 1 stoad belore 1951,
It covers also a point upon which some doubt had been expressed.
In R. v. KUBE(915), 62 BUCRORT at p RS wter examination of ss.114,
118 and 1214, the Court concluded:
“Examination ol these seetions of the Criminal Code | othink makes
it apparent that the mere keeping in possession. withoul more, of an
unloaded revolver connot be said to constitute possession “lfor any
purpose dangerous o the public peace” The concuding phirase of
section [0 is not to be interpreted as meaning 'for any purpose sus-
pected to be dangerous to the public peace.”

Conviction substituted for possession ol unregisterad revolver under

121A.
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105. Every one is guilty of an offence and lable, on summary conviction, 10
imprisonment for a term not exceeding twelve months and not less than three
months, with or without hard labour, who engages as a principal in a prize fight.

106. Every one is guilty of an offence and liable, on summary conviction, to a
penalty not exceeding five hundred dollars and not less than fifty doflars, or to
imprisonment for g lerm not exceeding twelve months, with or without hard
lahour, or to both, who is present at a prize fight as an aid, second, surgeon,

wmpire, backer, assistant or reporter, or who advises, encourages or promotes
such fight.

2. par. (30) “Prize fight” means un encounter or fight with fists or hands
between two persons who have met for such purpose by previous arrangement
made by or for them, provided, however, that any boxing contest, where both
the contestants wear boxing gloves of not less than five ounces each in weight,
between amateur sportsmen, or held with the permission ar under the autharity
of any athletic board or commission or like body set up by the legislature of any
province, for the control of sport within such province shall not be deemed to
be a prize fight; )

115. Every one whe carrics or has in his custody or possession an offensive
weapon for a purpose dangerous to the public peacc is guilty of an indictahie
offence and liable to imprisonment for five years.

463. Fvery ane is guilty of an indictable offence and liable to seven vears'
imprisonment who is found

{a) armed with any dangerous or offensive weapon or instrument by day, with
intent to hreak or enter into any dwelling-house, and to commit any indictable
cffence therein; or

(b) armed as aforesaid by night, with intent to break inta any building and to
commit uny indictable offence therein.

In R, w. SULIIVAN & GODBOGLTI916G), 02 B.C.R.278, at p.291,
the Court adverted 1o R. . KUBE and added:

“Here posscssion of o revolver s not enough, unless the Code is

amended 16 make it so subject to an explanation Iy the possessor.

Nor is it enough that the possessor ol the revolver s suspected of

planning to commit some crime. or s suspected of allowing it to be

wsed in aid of the conmmission of some crime. 10 that were Parliament’s

intention the word ‘suspeeted” would have heen inserted in section 115
-as for cxample in Code section 114 which relaies to the suppression of

explosives.” :

R. v, McDERMOTT(1952), 102 C.C.C.379. On a charge under this
section as re-enacted by 1951, .47, it is not necessary 1o show that ac-
cused’s purpose was to do same specific act. A purpose dangerous to the
public peace may be proved by inferenees [rom the cirenmstiances.

Sce w'so s 288}, post, Tormerly s 146(c), and compare 1. MASKIEW
(F94R), B CLOLCER with R v OUTON{TIOIR), a2 .0, in the latter
of which it was held hy the Supreme Comt ol Canada that an offence
under s.122(1) was not an “included” offence in o charge under 5.446(c),
ar, in other words, that a person convicted ol robbery while armed under
the latter provision, could not he ¢onvicted vnder 5122 in respect of
the same pistol
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R.v JURA, [1954]1 All ER.69G, may usefully be noticed here. In
that case the appellant, while in a public shooting gallery in company
with a woman, had been given an air rifle 1o hre at a larget, and in a
moment ol anger turned and Gred at the woman, wounding her stightly.

Held that appellant could not be said to have had the rifle without
“reasonable excuse” within the Prevention of Crime Act 1953, which
was meant ta deal with a person who goes out with an offensive weapon
a “cosh” or a knife, or something else--—without excuse. However, as
he had wsed it for an unlawltul purpose he was guilty of an olfence under
the Offences agamst the Person Act, 1861 {common assault),

CARRYING WEAPON WHILE IN POSSESSION OF ANYTHING LIABLE TO
SEIZURE.

83. Every one who, while carryving an offensive weapon, has cus-
tody or poasession of anvihing that he knows is liable to seizure
under any law relaiing to customs, excise, trade or navigation is
guilty of an indictable offence and is liable to imprisonment for ten
years,

This is the [ormer s. 117, As to pistels mud revolvers, see s.90. See also
historical note (o s.82 and relevence there 1o other pertinent sections.

See historical note to s.82 and reference therve to other pertinent sec-
tions.

CARRYING CONCEALED WEAIMON,

84. Every one who carries concealed an offensive weapon other
than a pistol or revolver is guilty of an offence punishable on sum-
mary conviction,

This is the lonmer 1170 As o pistols and revolvers, see .90 See also
historical note to 8,82 wud rclerenee there to other pertinent sections.

SHORT-BARREL SHOT-GUN OR RIFLE.—Silencers.

85. (1) Every one who earries or has in his custody or possession
a sawed-off shot-gun or sawed-off rifle, with a barrel less than twenty
inches in length, is guilty of an indictable offence and is liable 10
imprisonment for five years.

(2) Every one who, without lawful excnse, the proof of which
lics upon him, has in his possession any deviee or contrivance de-
signed or intended to muffle or stop the sound or report of a firearm
is guilly of an offence punishable on gpummary convictien,

Subsce.(l) is s.TI8 as enacted in 1951, changed to refer to hrearms
which have heen “sawed-off”, that expression being taken from 5. 118 as
it stood belore 1951, Tt appears that fircavms with bharrels bess than twenty
inches Tong are manulactured for use in hunting.

Subsce.(2) did not appear in the 1051 yevision, nor did the provision
empowering the Governor in Council to Torbid by proclmuation the use
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117. Every one who carries concealed an offensive weapon other than a pistal
or revolver is guilty of an offence and liable an summary conviction 10 a fine
not exceeding one hundred dollars or 1o imprisonment for three months or to
hoth fine and imprisonnent.

118. Every one who carries or has in his custody or possession a shotgun or
riffe with « harrel less than twenty inches in length is guilty of an indictable
offence and liable to bnprisonment for five years.

119, Every ane who, without lawful excuse, poinis at another person a firearm,
air-gun or air-pisiol, whether loaded or unloaded, is guilty of an offence and
liable on swmmary conviction to a fine not exceeding one hundred dollars and
not less than ten dollurs or to imprisonment for thivty days,

619. Any justice within whose jurisdiction any public meeting is appointed to
be held may demand, have and take of and from any person attending such
meeting, or on his way to attend the same, without his consent and against kis
will, by such force as is necessary for that purpose, any offensive weapon, such us
firearms, swords, staves, Bludgeons, or the like, with which any such person is so
armed, or which any such person has in his possession.

620, Upon reasonable request to any justice to whom any such weapon has
been peaceably and quietly delivered and aforesaid, made on the day next after
the meeting has finally dispersed, and not before, such weapon shull, if of the
value of one dollar or upwards, be returned by such justice to the person from
whont the same was received.

621. No such justice shall be held liable to return any such weapon, or make
good the value thereof, if the same, by unavoidable accident, has been actually
destrayed or lost out of the possession of such justice without his wilful default.

of a device to mulflle the report of a hrcarm. That power had been con-
ferred by 5.121(b) as passed in 1952-83, ¢.25, s.1, and had been exercised,

See historical note to s.82 and relcerence there to other perlinent sec- .
tions.

POINTING FIREARM.

86. Every one wha, without lawful excuse, points at another per-
son a firearm, air-gun or air-pistol, whether loaded or unloaded, is
guilty of an offence punishable on summary conviction.

This is the former s.119. Sce historical note to 582 and reflerence
there o other pertinent sections.

An offence against this provision constitutes an assault: KWARU
MENSAH v. R, [1946] A.C835.

WHILE ATTENIING PURLIC MEETINCG.

87. Notwithstanding anything in this Act, every one who has an
offensive weapon in his possession while he is attending or is on his

way to attend a public meeting is guilty of an offence punishable on
summary conviction.
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This replaces the former s.619,620 and 621. Its eflect is that: (a) not-
withstanding that a person may have a permit to carry a pistol or re-
volver, he commits an offence if he carries it to a public meeting; (b) by
virtue of 5.96, the weapon is subject to seizure, and to forfeiture upon
conviction, Under the former provisions, a justice had POwWer to seize
offensive weapons from persons attending public meetings, but might
restore them upon reasonable request made the next day.

'The former sections appeared originally in 1843, .7, “An Act respect-
ing the calling and orderly holding of public meetings,” of which the
preamble read in part as follows;

“And whereas, in cansequence of troubles and disorders which un-
happily have taken place at scveral of these asscmblies, it is expedient
to provide by legislative enactment (or the convoking and holding of
them in a peaceablc manner, and lor the preserving of the public
peace” . . . ..

They came into R.S.C.1886, ¢.152 under « similar title. They did not
appear in the Code ol 1892, but were not repealed, and came’ into the
Code in the revision of 1906,

Cf. the Public Order Act, 1936 (U.K.), passed at the time of the ac-
tivity of Sir Oswald Moscley and his fascists.

See historical note to s.82 and relerence there 1o other pertinent sec-
tions,

Spring-knives,

DELIVERING FIREARMS TO MINORS. —Seizure.

88. (1) Every one who sells, barters, gives, lends, transfers or
delivers a firearm, air-gun or air-pistol or ammunition therefor to
a person under the age of fourteen years who does not have a valid
permit in Form 45 is guilty of an offence punishable on summary
convietion.

(2) Notwithstanding section 96, a peace officer who finds a per-
son under the age of fourteen years in possession of a firearm, air.
gum, air-pistol or ammunition therefor without a valid permit in Form
45 relating to that firearm, gir-gun, air-pistol or ammunition may
seize it, and upon seizure it is forfeited 10 Her Majesty and may be
disposed of as the Attorney General may direet.

(3) Everyone who without lawful excuse, the proof of which lies
upon him, has in his possession or sells, barters, gives, lends, trans-
fers or delivers a spring-knife or switch-knife is guilty of an offence
punishable on summary conviction.

Subsces.(1) and (2) are the [ormer s.120.

Subsec.(3) is new. As showing what led to its passage, the following
is quoted {rom Hansard, 1954, p.1260:

“I know there have been incidents in Vancouver where at a school
dance, school reception or during the recess period some voung hoy
did not like the attitude of somebody else and whipped out one of
these definitely dangerous and oflensive weapons.

From my own personal knowledge T know that voung boys have heen
severely slashed and required a great many stitches and other medical
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120. (1) Every one who sells, barters, gives, lends, transfers or delivers a
firearm, air-gun or air-pistol or emmunition therefor, to a person under the
age of fourteen years who does not have a valid permit in Form 76C is guilty
of an offence and liable on summary conviction to a fine not exceeding one
hundred dollars and not less than twenty dollars.

(2) Notwithstanding section one hundred and 1wenty-seven a peace officer
who finds a person under the age of fourteen years in possession of a firearm,
air-gun, air-pistol or ammunition therefor withour a valid permit in Form 76C
relating to thut firearm, air-gun, air-pistol or anvmunition may seize i, and upon
seizure it is forfeited to His Muajesty and may be disposed of as the Attorney-
General may direct,

121. Every ane who, not being a local registrar of firearms or a person author-
ized lo issue permits, purports to issue a firearms registration certificate or
permit, as the case may be, is guilty of an offence and liable on summary
conviction to a fine of five hundred dollars or to imprisonment for six months
or to both fine and imprisorment.

attention to close their wounds. 1 understand that at the moment
therc is ne provision whereby the authorities can deal with such situ-
ations and stop these young people Irom having these dangerous
weapons in their possession.” )

See historical note to s.82 and also .92 (onus) 5.96(1) (scarch} s.96(3)
(lorfeiture) and s.97(3) {exceptions).

UNACTIIORIZED ISSUE OF CERTIFICATES OR PERMITS,

89. Every one who, not being a local registrar of firearmsa or a
person authorized to issue permits, purporis to issne a firearms reg-
istration certificate or permit, as the casc may be, is guilty of an
offence punishable on summary conviction.

This is the former s.121. Sce histarical note to .82 and also s.96(1)
(scarch) ».96(3) {lorfeiture) and s.97(3) {exceptions) and $98 {definitions).

UNREGISTERED FIREARM IN DWELLING NMOUSKE.—TFirearm elsewhere than
in dwelling house without permit.—Firearm in motor vehicle.—Buying and
selling fircarms.—Transfer of firearm.—Accepting firearm.—Finding firearm,
—Tampering with serial number, certificate or permit.—Puaishment.

90. (1) Every one commits an offence who has an unregistered
firearm in his dwelling house or place of business.

(2) Every one commits an offence who has a firearm elsewhere
than in his dwelling house or place of business, unless he has a valid
permit in Form 42 or Form 44 relating to that firearm.

(3) Every one who is an occupant of a motor vehicle in which
he knows there is a firearm commits an offence unless some occu-
pant of the motor vehicle has a valid permit in Form 42 or Form 44
relating to that firearm, bul no person shall he convicted of an
offence under this subsection where he establishes that he did not
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know that no occupant of the motor vehicle had a valid permit re.
lating to that firearm and that he took reasonable steps to discover
whether any occupant of the motor vehicie had such z permit.

(4) Every one commits an offence who conducts, operates, or
engages in the business of buying or selling firearms at retail unless
he has a permit in Form 43.

(5) Every oue who sells, barters or makes u gift of a firearm
commits an offence if he delivers it before

(a) it is registered in the name of the purchaser or the person
to whom it is bartered or given, or

{(b) the purchaser or the person to whom it is bartered or
given has o valid permit, as contained in Form 44, relating to
that firearm,

(6) Every one who buys or accepts in barler or as gift a fire-
arm commits an offence if he receives delivery of it before

{a) itis registered in his name, or
(b) he has a valid permit, as contained in Form 44, relating
to that firearm,

{(7) Every one commits an offence wha, upon finding a firearm
that he has reazonable grounds 1a believe has heen lost or abandoned,
doea not forthwith

(o) deliver it to a peace officer, or
(b) reportto a peace officer 1hat he has found it.

(8) Every one commits an offence who. without luwful author-
ity, the proof of which lies upon him,

() alters, defaces or removes a serial number on a firearm, or
(b) alters, defaces or falsifies a fircarms registration certifi-
cate or permit.

(9) Every onc who commits an offence under ihis section is
guilty of

(2) an indietable offence and is liable to imprisonment for
two vears, or
(b) an offence punishable on summary convietion.,

This is the former 5,122 without change except that the saving clause
in subsce.(3} s new.

Sec historical note to .82 and alsa .99 (onus) »96(1) (scarch) s.96(3)
(forleiture) s.97(3) (exceptions) and 5.98 (delinitions).

Where an accused was charged under s.115 and coiivicted, the Court
ol Appeal held that the ovidence was imsuflicient to prove that he had
the revolver Tor o purpose dangerons 1o the public penee, but that it
showed hitn to be in possession of an unregistercd fircarm CONtrary to
s121A. A conviction lor that ofience was substituced: . o MILINA
(]!H(i}. TP OF O 8- YA

Subsec,(3) was the subject of considerable discussion in the Standing
Commitiee on Banking and Comnmerce of the Senate (Proceedings June
T 1952, ppaI2 1) While @t was recognized that “the purpose ol the
legislation was to help the police in the case of those bandits who are
picked up and firearms are lound in their motor-car, but nobody admics
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122. (1) Every one iv guilty of en offence who has an unregistered firearm in
his dwelling house or place of business.

(2] Every one is guilty of an offence who has a firearm elsewhere tham in his
dwelling house or place of business, unless he has a valid permit in Form 76 or
Farm 768 relating to thut firearm.

" {3) Every one who is an cccupant of @ motor vehicle in which he knows there
is a firearm is guilty of an offence unless some accupant of the moior vehicle
has a valid permit in Form 76 or Form 768 relating to that firearm.

(4) Every one is guilty of an offence who conducts, operates, or engages in the
business of buying or selling firearms at vetail unless he has a permit in Form
76A.

(5) Every one who sells, barters or muakes u gift of a firearm is guilty of an
offence if he delivers it hefore

(a) it is registered in the name of the purchaser or the person to whom it iy
bartered or given, or

(B) the purchaser or the person to whom it is bartered or given has obtained a
valid permit, ay contained in Form 768, relating to that firearm.

(6) Every one who buys or accepts in barter or as a gift a firearm is guilty
of an offence if he receives delivery of it before

{a) it is registered in Ris name; or

(b} he has obtained a valid permit as contained in Form 768 relating to that
firearm.

(7) Every one is guilty of an offence who, upon finding a firearm that he has
reasonable grounds to believe has been lost or abandoned, does not forthwith

{a) deliver it to u peuce officer; or

(b} report to a peace officer that he has found if.

. - - - . . . . - - . - - . . . . .

(9) A person who iy guilty of an offence under this section is linble

{a) upon conviction under indictment, to imprisonment for twe yeuars; or

(b) on sumumary conviciion, 10 « fine not exceeding five hundred dollars or to
imprisonment for six months or to both fine and imprisonment,

ownership,” it was lelt thar the subsection, without 4 saving clause such
as now appears, was too sweeping., However, it had been beld in Roov.
HOBSON, [1951]2 W.W.R.490, that a person who rides in an auto-
mobile as a passcnger and then borrows it for a short period cannat, on
those facts alone, be held in criminal law to know all that the owner of
the car had in it.

RETAIL TRANSACTIONS IN FIREARMS.—Punishment.

91. (1) Every one who eonducts, operates or engages in the busi-
vess of buying and selling firearms at retail
(a) shall keep a record of every transaction that he enters into
with respect to fircarme, and
(b) shall produce that record for inspection at the request of
a peace officer.
(2) Every one who fails to comply with subsection (1) is guilty
of an offence punishable on summary conviction,
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This 15 the former 5.123. Sce historical note to 5,82 and also 8.9G(1)
(search} s.96(3) (forfleiture) and 5.98 (definitions).

ONUS OF PROOF.-—Evidence.

92. (1) Where, in proceedings under section 88 or 90, any
question arises with respect to permits or registration certificates,
the onus lies upon the acecused to prove that he has the permit or
registration certificate,

(2) A permit or registration certificate is prima facie evidence
of its contente and of the signature and official character of the
person by whom it purports to be signed.

This restores 5.120(4) as it stood belore 1951. Tt was not in the 1951
revision. It is in accord with $.702(2), posi, under which the burden of
proving excuse or exemption in summary conviction matters, is on the
accused. If the accused has a permit, its cxistence is a matter clearly
within his own knowledge.

For delinitions sce, .98,

REGISTRY.—Application for registration.—Putics of local registrar.— Duty of
Commissioner.—Form of certificate.—Relusal of application.—Exception.—
Evidence of registration.

93. (1) The Commissioner shall eause a regisiry to be main-
tained in which shall be kept s record of every firearms registration
certificate that is issued under the authority of this Aect.

(2) An application for registration of a firearm shall be made on
Form 44 to a local registrar of firearms,

(3) A local regisirar of firearms who receives an application for
regisiralion of a firearm shall, after signing the application,
{a) send one copy thereof to the Commissioner,
(b) deliver one copy thereof to the applicant, and
(¢) relain one copy thereof.

(4) The Commissioner shall, upon receipt of an application for
registration of a firearm signed by the applicant and a loeal regis-
trar of firearms, cause a firearms registration certificate to be issued
in the name of the applicant in respect of the firearm deseribed in
the application.

(53) Firearms registration certificates shall be in a form to be
prescribed by the Commissioner.

(6) A local registrar of firearms shall refuse to aceept an appli-
cation for registration of a firearm that does not bear a serial
number sufficient, in his opinion, to distinguish it from other fire-
arms.

(7) Subsection (6) does not apply to firearms that, in the opin-
ion of a local regisirar of firearms, are useful or valuable only as
antiques.

(8) A firearms registration certificate is prima fucie evidenee that
the firearm 1o which it relates is registered.
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123. (1) A person who conducts, operates or engages in the business of buying
and selling fircarms at retail

(a) shall keep a record of every transaction that he enters into with respect to
firearms; and

(b} shall produce that record jor inspection at the request of a peace officer.

{2) A person who fails to comply with subsection one is guilty of an offerice
and liable on summary conviction o a fine not exceeding five hundred dollars
or to imprisonment for six months, or to both fine and imprisonment.

WHO MAY ISSUE PERMITS IN FORM 42.—1In Form 43.—In Form 44—
Permit in Form 42— when issned,.—Validity of permit in Form 42 or 43.,~—Va-
lidity of permit in Form 43.—Validity of permit in Form 44.~Permits supplied
by Commissioner.

94. (1) A permitin Form 42 may beissned by

{a) the Commissioner or a person authorized in writing by
him, or

{b) the Antorney General of a province or a person authorized
in writing by him,

(2) A permit in Form 43 may be issued by a local registrar of
firearms.

(3) A permit to convey, as contained in Form 44, may be issued
by a local registrar of firearms to authorize a person who, buys,
accepts in barter, accepts as a gift or finds a firearm that iz not reg-
istered in his name, to convey the firearm from the place where he
takes delivery of it or from his place of residence or business to the
office of the local registrar of firearms and thence to his place of
reaidence or business.

{4) A permit in Form 42 shall be issued only where the person
who issued it is satisfied that the applicant for the permit requires
the firearm to which it relales

(a) to protect his life or property,

(b} for usein connection with his profession or occupation, or

{c) for use in target practice in connection with a shooting
club approved by the Attorney General of the province in
which the shooting club is situated.

(3) A permit in Form 42 or Form 45 is valid until

(a) the expiration of the period for which it is expressed to
be issued,
(b} itis revoked, or
(c¢) the expiration of the calendar year in which it is issued,
whichever is the earliest.

(6) A permit in Form 43 is valid until it is revoked.

(7) A permit as contained in Form 44 js valid only during the
period for which it is expressed to be valid.

(8) Permits shall be supplied in blank by the Commissioner to
persons who are suthorized to issue them,

REYOCATION. .
95. Permits may be revoked by any person who is authorized to
issue them.
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$5.93,94 and 95 are respectively 55,124,125 and 126 as enacted in 1951,
For definitions sce 5.98.

It will be obscrved that there is a difterence between the issue of a
certificate of registration and the issuc of a permit. 5,94 is mandatory ex-
cept where the firecarm does not bear a serial pumber or is of value only
as an antique. Under 5.94, the issue of a permit is discretionary and de-
pends upon the applicmt’s {ulfilment ol the conditions set out in sub-
sec.(4). The right to revoke a permit is explicit m 895,

SEARCH AND SEIZURE.

96. (1) Whenever a peace officer believes on reasonable grounds
that an offence is being committed or has been committed against any
of the provisions of sections 82.to 91 he may search, without warrant,
a person or vehicle, or premises other than a dwelling house, and
may seize anything by means of or in relation to which he reasonably
believes the offence is being committed or has been committed.

(2) Anything seized pursuant 1o subsection {1) may be detained
for a period of iwo monihs following the time of seizare unless dur-
ing that period proceedings are instituted, in which case it may be
further detained until the proceedings are concludled.

Detention,—Forfeiture.

{(3) Where a person is convicted of an offence againsl any of the
provisions of sections 82 to 91, anyihing by means of or in relation
to which the offence was commiited, upon such conviction, in ad-
dition to any punishment imposed, is forfeite:d 10 Her Majesty and
may be disposed of as the Atlorney General may direct.

This is the [ormer s.127. In view of this provision the former §.634
(s.569¢) in the Code of 1892) has heen dropped.

See also 5.88 (scizure) and s.98 (definitions).

PERSONS WHO DO NOT COMMIT OFFENCES,—Wholesalers,—Exception,
Repairers.—Retailers.—Mcmbers of Forces.—eace officers, public officers.—
Other officers.

97, (1) A person does not eommit an offence under subseclion
(1) or (5) of section 90 by doing anything mentioned in those sub-
sections in the ordinary course of conduecting, operating or engaging
in the business of buying and selling fircarma at wholesale.

(2) A person does not commil un offence under subsection (1)
of section 90 by doing anylhing mentioned in that subsection in the
ordinary course of conducling, operating or engaging in

{(a) ihe business of repairing firearms, or
(b) the business of buying and selling firearms or revolvers at
retail, if he has a permit in Form 43,

(3) Notwithatanding anything in sections 82 to 90,

{(z) a member of the Canadian Forces or of the naval, army or
air forces of u state other than Canada that are lawfully present
in Canada,

(b} a peace officer or publie officer, or
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I27. (1) Whenever a peace officer believes on reasonable grounds that an
offence is being committed or has heen committed ugainst any of the provisions
of sections one hundred and fifteen to one hundred and twenty-three, he muy
search, without warrant, a person or vehicle, or premises other than a dwelling-
house, and may seize anything by means of or in relation to which he reasonably
believes the offence is being committed or has been conunitred,

(2} Anything seized pursuant to subsection one may be detuined for a period
of two months following the dav of seizure unless during that period proceed-
ings for viclation of any of the scctions mentioned in suhsection one are
undertaken, in which case it may be further detdined until the proceedings are
finally concluded.

f3) Where a person iy convicied of an vffence aguinst any of the provisions of
sections one hundred and fiftecn 1o one hundred and twenty-three, anything by
means of or in relation to which the offence was comunitted, upan such
conviction, in addition to any penalty imposed, is forfeited to His Majesty and
may be disposed of as the Attorney-General may direct.

634. If offensive weapons helieved to be dangerous to the public peace are
seized under a scarch warrant the same shall be kept in safe custody in such place
as the justice directs, unless the owner thereof proves, to the satisfaction of such
justice, that such offensive weapons were not kept for any purpose dangerous
to the public peace.

f2) Any person from whom any such offensive weapons are so taken may, if
the justice upon whose warrant the same are taken, upon application made for
that purpose refuses to restore the same, apply to a judge of a superior or
county court for the restitution of such offensive weupons, upon giving ten duays’
previous notice of such application to such justice; and such judge shall make
such order for the restitution or safe custody of such offensive weapons as upon
such application appeurs (o im fo be proper.

(e} an officer under the Immigration Act, the Customns Act or
the Excise Act,
is net guilty of an offence under any of the provisions of those
aections by reason only that he has in his passession an offensive
weapon for Lhe purpose of his duties or employment.

DEFINITIONS. — “Commissioner,” — “Firearm.” -—— “Locul registrar of five-
arms,’?

98. For the purposes of seetions 89 10 97,

(a) “Commissioner”” means the Commissioner of the Royal
Canadian Mounted Police,

(b) “ficcarm™ means a pistol, revolver, or a firearm that is cap-
able of firing bullets in rapid succession during one pressure of
the trigger; und

(¢) ‘loeal registrar of fircarms™ meana

(i) the Commissioner or a person appointed in wriling by him,
or

(ii} the Alorney General of a provinee or a person appointed
in writing by him. :

58497 and 98 ave respectively 3 128 and 129 ay enacted in 1951
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R.v JURA, [1954]1 All ER.69G, may usefully be noticed here. In
that case the appellant, while in a public shooting gallery in company
with a woman, had been given an air rifle 1o hre at a larget, and in a
moment ol anger turned and Gred at the woman, wounding her stightly.

Held that appellant could not be said to have had the rifle without
“reasonable excuse” within the Prevention of Crime Act 1953, which
was meant ta deal with a person who goes out with an offensive weapon
a “cosh” or a knife, or something else--—without excuse. However, as
he had wsed it for an unlawltul purpose he was guilty of an olfence under
the Offences agamst the Person Act, 1861 {common assault),

CARRYING WEAPON WHILE IN POSSESSION OF ANYTHING LIABLE TO
SEIZURE.

83. Every one who, while carryving an offensive weapon, has cus-
tody or poasession of anvihing that he knows is liable to seizure
under any law relaiing to customs, excise, trade or navigation is
guilty of an indictable offence and is liable to imprisonment for ten
years,

This is the [ormer s. 117, As to pistels mud revolvers, see s.90. See also
historical note (o s.82 and relevence there 1o other pertinent sections.

See historical note to s.82 and reference therve to other pertinent sec-
tions.

CARRYING CONCEALED WEAIMON,

84. Every one who carries concealed an offensive weapon other
than a pistol or revolver is guilty of an offence punishable on sum-
mary conviction,

This is the lonmer 1170 As o pistols and revolvers, see .90 See also
historical note to 8,82 wud rclerenee there to other pertinent sections.

SHORT-BARREL SHOT-GUN OR RIFLE.—Silencers.

85. (1) Every one who earries or has in his custody or possession
a sawed-off shot-gun or sawed-off rifle, with a barrel less than twenty
inches in length, is guilty of an indictable offence and is liable 10
imprisonment for five years.

(2) Every one who, without lawful excnse, the proof of which
lics upon him, has in his possession any deviee or contrivance de-
signed or intended to muffle or stop the sound or report of a firearm
is guilly of an offence punishable on gpummary convictien,

Subsce.(l) is s.TI8 as enacted in 1951, changed to refer to hrearms
which have heen “sawed-off”, that expression being taken from 5. 118 as
it stood belore 1951, Tt appears that fircavms with bharrels bess than twenty
inches Tong are manulactured for use in hunting.

Subsce.(2) did not appear in the 1051 yevision, nor did the provision
empowering the Governor in Council to Torbid by proclmuation the use



PART III-SECTION 99 171

OLD CODE:

155. In this Part, unless the context otherwise requires,

(a) “the government"” includes the government of Canada, and the government
af any province of Canada, as well as His Majesty in the right of Canada or of
any province thereof, and the Commissioners of the Transcontinental Railway,
(b) “office” includes every office in the gift of the Crown or of any officer
appointed by the Crown, and all commissions, civil and military, and all places
or employments in any public department of office whatever, and all deputations
to any such office and every participation in the profits of any office or depu-
tation; and

{c) “official or person in the employment of the government” and “official or
employee of the government,” extend to and include the Commissioners of the
Transcontinental Railway and the persons holding office as such commissioners,

and the engineers, officials, officers, employees and servants of the said com-
missioners.

170. Perjury is an assertion as to a matter of fact, opinion, belief or knowledge,
made by a witness in a judicial proceeding us part of his evidence, upon oath or
affirmation, whether such evidence is given in open court, or by affidavit or
otherwise, and whether such evidence is matevial or not, such assertion being
known to such witness to be false, and being intended by him to mislead the
court, jury or person holding the proceeding.

(2) Subarnation of perjury is counselling or procuring a person to commit any
perfury which is actually committed.

{3) Evidence in this section includes evidence given on the veoir dire and
evidence given before a grand jury.

171, Every person is a witness within the meaning of the last preceding section
who actually gives his evidence, whether he was competent to be a witness or
not, and whether his evidence was admissible or nor,

(2) Every proceeding is judicial within the meaning of the last preceding section
which is held in or under the authority of any court of justice, or before a
grand jury, or before cither the Senate or Hotse of Copmumons of Canada, or
any committee of either the Senate or House of Commons, or before any
legislative council, legislative assembly or house of assembly or any commitiee
thereof, empowered by law to administer an oath, or before any justice, or any
arbitrator or umpire, or any perscn or bady of persons authorized by law or by
any statite in force for the time being to make an inquiry and take evidence
therein upon oath, or before any legal tribunal by which any legal right or
liability can be established, or before any persSon aCting as a court, justice or
tribunal, having power to hold such judicial proceeding, whether duly constitured
or not, and whether the proceeding was duly instituted or not before such court
or person so ay to authorize it or him to hold the proceeding, and although such
proceeding was held in a wrong place or was otherwise invalid.

I003. (3} Any witness whose evidence is admitted under this section iy liable to

indictment and punishment for periury in all respects ay if he or she had been
SWOFH.

corporztion with the right to make its own contracts. 'I'he refercnce
1s obsolete but its inclusion made the Gommissioners and their emplayees

subject to the provisions of the Code as o corruption in the awarding
of contracts.
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Par.(d). This is the fonner s.155(1). *Public department’ is defined in
5.2(34).

Par.{e). Vhis replaces the former 8.1h5{c} and is iu accord with the
CASES.

In R.v. WHITAKER, [T9T4]3 K.B.1283 (C.C.AL), it was said that,
“A public officer is an oficer who discharges any duty in the discharge
of which the public are interested, more clearly so if he is paid out of
2 fund provided by the public. If 1axes go to supply his avment and
the public have an interest in the duties he clischarges, he is a public
officer. 'The addition of the words “and ministerial” does not alfect
the matter.” _

In HENILY v. 1.YME R{:'(H.S'(IHQE)), b Bing.91, at P 107, the follow-

ing definition appears, Best, .
“Then what constitutes a public oflicer? In my opinion, every one who
is appainted to discharge a public duty, and receives a compensation
in whatever shape, whether from the erown or otherwise, is constituted
a public olficer.”

The loregoing expressions were adopted in Canada in R, v. McMOR-
RAN{(1948), 91 C.C.C.19, where it was argued that accused, who was a
technical adviser 1o the Woo! Administration under the W.P, & T.B,, was
ot 2 "public officer” within Code 5.160. Tt was held that the definition
in s.2(33) was extensive of the comion law meaning of a peace officer
which is one who discharges a public duty wnd is paied out of mMOoney pro-
vided for the public service, cting the two English cuses above.

HENLEY v LYME RECGIN was similarly applied in R. ». JOLLI-
MORE(1950), 98 CL.C.C888, a case of obsttuction of members of the
R.CM.P, enforcing the Exeise Act.

They were applicd too in KOTWNATZR] o BEAR TAKE. [193171
W.W.R757, an action involving consideration of the Public Authovities
Protection Adect of Albevta, There was relerence also 1o an Act of Upper
Canada passed in 1850 (or the protection of justices ol the peace “or
other officer or person fullilling any public duty™.

See also 5. 116 {contradictory evidencd),

CORRUTTION ANt DISORUDIENCE.

BRIBERY OF JUDICIAL OFFICERS, ETC.—Consent of Atlorney General.
100. (1) Every one whe
{a) being the holder of a judicial office, or being a member of
the Parliament of Canada or of a legislature, corruptly
(i) accepts or obtains,
(ii) agreesto accept, or
(iii) attempis 10 obtain,
any money, valuable consideration, office, place or employ-
ment for himself or another person in respeet of anything
done or omitted or 1o be done or omitted by him in his official
capacity; or
(b) gives or offers corruptly 1o a person who holds a judiecial
oftice, or is a member of the Parliament of Canada or of a
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136, Every one is guilty of an indictable offence and liable to fourteen years'
imprisonment who,

(a) holding any judicial office or being a member of Parliament or of a legisia-
ture, corriptly accepts or obtains, or agrees to accept, or attempis to obtain for
himself or any other person, any money or valuable consideration, office, place,
or employment on account of anything already done or owmitted, or to be
afterwurds done or omitred, by him in his judicial capacity, or in his capacity as
stich member; or

(b} corruptly gives or offers to any such person or to any other person, any such
bribe as aforesaid on account of any such act or omission.

393, No one holding any judicial office shall be prosecuted for the offence of
judicial corruption, without the leave of the Attorney General of Canada.

legislature, any money, vailuable consideration, office, place
or employment in respeet of anything done or omitted or to
be done or omitted by him in his official capacity for himself
or another perzon,
is guilty of an indictable offence and is liable to imprisonment for
fourteen years.
(2) No proceedings against a person who holds a judicial office
shall be instituted under this section without the consent in “rllmg
of the Attorney General of Canada.

This combines the former s5.156 and 593. They were ss.131 and 544
in the Code of 1892, They come {rom s.111 ol the ED.C,, as to which
the following appears in the report ot the Commissioncrs:

“In a general Code of the criminal law we have thought it right to
inciude the offence of judicial corruption, and to subject it to severe
and infamous punishment. As no case of the kind has oceurred (i we
except the prosecutions ol Lord Bacon and Lord Mucclesfield}, it is
not surprising that the luw on the subject should be somewhat vague,
We have thought it right, in order to protect persons helding judicial
Fositiom from maliczous prosecutions, to provide that no prosecution
or this offence shall be instituted except by the Attorncy General, or
inn the case ol judges of the Superior Courts {who since the Revolution
have not been removable at the will of the Crown, without the reso-
lution of one of the Houses of Parliament).”

Semble, the cousent would be required for the prosecution of per-
sons e.g., recorders, appointed to judicial positions by provincial gov-
ernments: Hansard, 18‘)2 Vol.11, col. 3800,

It was said in R. . BUNTING(IR85), 7 O.R.524, at p.537 that “con-
spiracy to bribe is undoul)L(dI\v a common law offence, and the offence
of bribery of, or the attempt to bribe a member of arliament is a com-
mon law offence.”

As to method ol trial see s.413(2){c).

BRIBERY OF OFFICERS.
101. Every one who
(a) being a justice, police commissioner, peace officer, public
officer, or officer of a juvenile court, or being emploved in the
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administration of eriminal law, corrupily
(i) accepis or obtains,
(ii) agreesto acecept, or
(iii) attempts to obtain,
for himself or any other person any money, valuable consider-
ation, office, place or employment with intent
(iv) 1o interfere with the administration of juslice,
(v) to procure or faciliate the commission of an offence, or
(vi) to protect from detection or punishment a person who has
committed or whe intends {0 commit an offence; or
(b) gives or offers, corrupily, to a persen mentioned in para-
graph (@) any money, valnable consideration, office, place or
employment with intent that the person should do anything
mentioned in subparagraph (iv), (v) or (vi) of paragraph (a),
is guilty of an indiciable offence and is liable to imprisonment for
fourteen years.

This is the Former $.157. Tt was 5.132 in the Code of 1892 and came
from 5.112 of the ED.C. Tt was a commen law misdemeanour but the
Comunissioncrs remarked of it that it was codilied beoause recent ex-
perience had shown that the punishment at common law was not severe
enough,

‘Peace officer’ is defined in 5.2(30), and ‘public officer” in s.2(35). 'Of-
ficer of a juvenile court’ was added in 1919 as the result of a case (un-
reported) m which there was an attempt to bribe such an officer.

As to method of trial see 5.413(2)(a).

FRAUDS UPON THE GOVERNMENT.—Offer or gift to influcnce official.——Giv-
ing reward or commission to official without consent.—Acceptance of the commis-
sion or gift without consent..—Compensation for procuring settlement of elaim,
ete,.—Offer of reward for appoiniment.—Reward fov withdrawal of tender.—
Contractor subseribing to election fund.—Punishment.
102. (1) Every one commits an offence who
(n) directly or indirectly
(i) gives, offers, or agrees 1o give or offer to an official or
to any member of his family, or to any one for the benefii
of an official, or
(ii) being an official, demands, accepts or offers or agrecs
to accept from any person for himsclf or another person,
a loan, reward, advantage or henefit of any kind as consider-
ation for co-operation, assistance, cxercise of influence or an
act or omission in connection with
(iii) the transaction of business with or any matter of busi-
ness relating to the government, or
(iv) a claim against Her Majesty or any benefit that Her
Majesty is authorized or is entitled 10 bestow,
whether or not, in fact, the official is able 10 co-operate, render
assistance, exercise influence or do or omit to de what is pro-
posed, as the case may be;
{b) having dealings of any kind with the government, pays a



PART IIT—SECTIONS 101 & 102 175

OLD CODE:

157, Every one is guilty of an indictable offence and liable to fourteen years'
imprisonment who,

(a) being a police commissioner or being a justice, peace officer, or public officer,
employed in any capacity for the prosecution or detection ar punishment of of-
fenders, or being an officer of a Juvenile Court, corruptly accepts or obtains, or
agrees to accepl or attémpts to obtain for himself, or for any other person, any
maney or valuable consideration, office, place or employment, with the intent to
interfere corrupily with the due administration of justice, or to procure or facilitate
the commission of any crime, or ta protect from detection or punishment any
person having committed or intending to commit any crime;

(b} corruptly gives or offers to any officer aforesaid any such bribe as aforesaid
with any such intent. :

158, Every one iy guilty of an indictable offence and liable to a fine of not less
than one hundred dollars, and not exceeding one thousand dollars, and to im-
prisonment for a term not exceeding one year and not less than one month, and
in default of payment of such fine to imprisonment for a further time not ex-
ceeding six months who,

(a) makes any offer, proposdal, gift, loan or promise, or gives or offers any
compensation or consideration, directly or indirectly, fo any official or person in
the employment of the government, or to any member of his family, or to any
person under his control or for his benefit, with.intent to obiain the assistance
or influence of such official or person to promote either the procuring of any
contract with the government for the performance of any work, the doing of
any thing, or the furnishing of any goods, effects, food or materials, the execu-
tion of any such contract, or the payment of the price or consideration stipu-
lated therein, or any part thereof, or of any aid or subsidy puyable in respect
thereof; or

(b) being an official or person in the employment of the government, directly
or indirectly, accepts or agrees to accept, or allows to be accepted by any person
under his control or for his benefit, any such offer, proposal, gift, loan, promise,
compensation or consideration; or

{c) in the case of renders being called for by or on behalf of the government
for the performance of any work, the doing of any thing, or the furnishing of
any goods, effects, food or materials, directly or indirectly, by himself, or by
the agency of any other person on his behalf, with intent 1o obtain the contract
therefor, either jor himself or for any other person, offers to inake, oy makes,
any gift, loan, offer or promise, or offers or gives any consideration or com-
pensation whatsoever to any person fendering for such work or other service, or
to any member of his family or other person for his benefit, to induce such per-
son to withdraw his tender for stch work or other service, or to compensate or
reward him for having withdrawn such tender; or

(d) in case of tendering for the performance of any work, the doing of any
thing, or the furnishing of any goods, effects, food or materials, for the govern-
ment when tenders are called for by or on behalf of the govermiment, accepts or
receives, directly or indirectly, or permits, or allows to ke accepted or received
by any member of his family, or by any other person under his control, or for
his Benefit, any such gift, loan, offer, promise, consideration or compensation,
as a consideration or reward for withdrawing or for having withdrawn such
tender; or
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commission or reward to or confers an advantage or benefit
of any kind upon an employce or official of the government
with which he deals, or to any member of his family, or 1o any
one for the benefit of the emplovee or official, with respect to
those dealings, unless he has the consent in writing of the head
of the branch of government with which he deals, the proof of
which lies upon him;

(c) being an official or employee of the government, demands,
accepts or offers or agrees to accept from a person who has
dealings with the government a commission, reward, advantage
or benefit of any kind directly or indirectly, by himself or
through a member of his family or through any one for his
benefit, unless he has the consent in writing of the head of the
branch of government that employs him or of which he is an
official, the proof of which lies upon him;

(d) having or pretending to have influence with the govern-
ment or with a minister of the government or an official, de-
mands, accepts or offers or agrees 1o accept for himself or an-
other person a reward, advantage or benefit of uny kind as
consideration for co-operation, assistance, exercise of influ-
ence or an uact or omission in connection with

(i) anything mentioned in subparagraph (iii) or (iv) of
paragraph (a}, or

(ii) the appoiniment of any person, including himself, to
an office;

(e) offers, gives or agrees to offer or give to a minister of the
government or an official a reward, advantage or benelit of
any kind as consideration for co-operation. assistunce, exer-
cise of influence or an aet or omission in connection with

(i) anything mentioned in subparagraph (iii) or (iv) of
paragraph (a}, or

(ii) the appointment of any person, including himself, to
an office; or

(f) having made a tender to obtain a contract with the govern-
ment

(i) gives, offers or agrees to give to another person who has
made a tender, or to a member of his family, or to another
person for the benefit of that person, a reward, advantage
or benefit of any kind us consideration for the withdrawal
of the tender of that person, or

(ii) demands, accepts or agrees to accept from another per-

son who has made a tender a reward, advantage or benefit
of any kind us consideration for the withdrawal of his
tender.

(2) Every one commits an offence who, in order to obtain or re-
tain a contract with the governiment, or as a term of any such con-
tract, whether express or implied, directly or indirectly subseribes,
gives, or agrees to subscribe or give, to any person any valuable
consideration
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(e} being an official or employee of the government, receives, directly or in-
directly, whether personally or by or through any member of his family or
person under his control or for his benefit, any gift, loan, promise, vompen-
sativn or consideration whaisoever, either in money or otherwise, from any
person whomsoever, for assisting or faveuring any individual in the transaction
of any business wharsoever with the government, or who gives or offers any
such gift, loan, promise, compensdation or consideration; or

{f} by reason of, or under the pretence of, possessing influence with the govern-
ment, or with any minister or official thereof, demands, exacts or receives from
ary person any compensation, fee or reward, for procuring from the govern-
ment the payment of any claim, or of any portion thereof, or for procuring or
furthering the appointment of himself or of any other person, to any office, pluce
or employment, or for procuring or furthering the obiaining for himself or any
person, of any grant, lease or other benefit from the government; or offers,
promises or pays to such person, under the circimstances and for the causes
aforesaid, or any of them, any such compensation, fee or veward; or

(g) having dealings of any kind with the government through any department
thereof, pays to any employee or official af the government, or to any member
of the family of such employee or official, or to any person under his control or
for his benefit, any commission or reward; or within one year hefore or after
such dealings, without the express permission in writing of the head of the
department with which such dealings have been had, the proof of which per-
mission shall lie upon him, makes any gift, loan, or promise of any moncey,
matter ar thing, to any such employee or other person aforesaid; or

(h) being an employee or official of the government, demunds, exacts or re-
ceives from such person, directly or indirectly, by himself, or by or through
any other person for his benefit, or permits or aliows any member of his family,
or any person under his control, to accept or receive
(i) any such commission or reward, or
(i) within the suid period of one vyear, withont the express permission in
writing of the head of the department with which such dealings have been had,
the proof of which permission shall lic upon him, uccepts or receives any such
gift, loan or promise; or

(i) having any contract with the government for the performance of any work,
the doing of any thing, or the furnishing of any poods, effects, food or materials,
and having or expecting to have any claim or demand against the government
by reason of such contract, directly or indirectly, by himself or by any person
on his behalf, subscribes, furnishes or gives, or promises to subscribe, furnish or
give, any money or other valuable consideration for the purpose of promoting
the election of any candidate, or of any number, class or party of candidates, 1o
@ legislature or to Parliament, or with the intent in any way of influencing or
affecting the result of a provincial or Dominion election.

2. If the value of the amount or thing paid, offered, given, loaned, promised,
received or subscribed, as the case may be, exceeds one thousand dollars, the
offender under this section is liable fo any fine not exceeding such value.



178 MARTIN'S CRIMINAL CODE

Section 102—continued
(a) for the purpose of promoting the election of s eandidate
or a class or party of candidates to the Parliament of Canada
or a legislature, or
(b} with intent to influence or affect in any way the result of
an election conducted for the purpose of electing persons to
serve in the Parliament of Canada or a legislature, '
(3) Every one who commits an offence under this section is guilty
of an indictable offence and is liable 1o imprisonment for five years.

This is the former 5138 re-drawn with a view to greater clarity. It
was 5.133 in the Code of 1892, There is no corresponding section in the
E.D.C,, but it may be comparcd with s.118 of the latter, and with the
Public Bodies Corrupt Praclices Act, 1889 (U.K.).

ClLI{a) covers the matters dealt with in former s.158(1)(a}, (b) and (¢);
CLI(b) covers the matters mentioned in former s.158(1)(g);

Cl1{c) covers matters mentioned in former s.158(1)(h};

Cls.1(d} and ){e) cover matters mentioned in former s.1538(1)(1);
CLI{f) cover matters mentioned in former s.158(1)(c) and (d).

Subsec.{2) replaces the former s.158(1)(i). It was adopted after debate
which appears in Hansard, 1954, 13p.2990-2995, the gist of which may be
summed up in the following quoetation:

“... the probable intent of this original clause was to muke it a crime
to try to bribe anybady in the government in order o get some benefit
out of it. Certainly there is nothing in the common-sense intention of
the law of this country to stop any individual or any organization from
making legitimate political conwributions.”

The disability following conviction, tormerly set out in 5,139, appears
in 5.654, post.

BREACH OF TRUST BY PUBLIC OFFICER.

103. Every official who, in connection with the duties of his office,
commits fraud or a breach of trust is guilty of an indictable offence
and is liable 10 imprisonment for five years, whether or not the fraud
or breach of trust would be an offence if it were committed in rela-
tion to a private person.

This is the former s.160 without the words “affecting the public”.
These are unnecessary in view of the definition of “official” in 549, and
of the words “in connection with the duties of his office”.

The section was 5.185 in the Code of 1892, It wus not in the E.D.C.,
but comes from art.121 of Stephen’s Digest. He illustrates it by a case in
which:

“A., a commissary-general of stores in the West Indies, makes contracts

with B, to supply stores on condition that B. should divide the prolits
with A. A. commits a misdemeanour.”

See also B. v. McMORRAN, cited under 5.99, and 5.368, post,

MUNICIPAL CORRUPTION. — Influencing municipal oflicial. — “Municipal
official.”

104. (1) Everyonewho
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160. Every public officer is guilty of an indictable offence and liable to five
years' imprisonment who, in the discharges of the duties of his office, commits
any fraud or hreach of trust affecting the public, whether such fraud or breach
of trust would have been criminal or not if committed against a private person.

161. Every one is guilty of an indictable offence and liable to a fine not ex-
ceeding one thousand dollars and not less than one hundred dollars, and to im-
prisonment for a term not exceeding two years and not less than one month,
and in default of payment of such fine to imprisonment for a further term not
exceeding six months, who directly or indirectly

fa) makes any offer, proposal, gift, loan, promise or agreement to pay or give
any money or other material compensation or consideration to any member of
a municipal council, whether the same Is to enure fo his own advantage or o
the advantage of any other person, for the purpose of inducing such member
either to vote or to abstain from voting af any meeting of the council of which
he is a member or at any meeting of ¢ commitiee of such council, in favour of
or against amy measure, motion, resolution or question submitted to such
council or commitiee; or :

(b) makes any offer, proposal, gift, loan, promise or agreement 10 pay or give
any money or other material compensation or consideration to any memnber or
to any officer of a municipal council for the purpose of inducing him to aid in
procuring or preventing the passing of any vote or the granting of any contract
or advantage in favour of any person; ar .

{c) makes any offer, proposal, gift, loan, promise or agreement to pay or give
any money or other material compensation or consideration to any officer of a
municipal council for the purpose of inducing him to perform or abstain from
performing, or to aid in procuring or preventing the performance of, any official
act; or

(d) being a member or officer of a municipal council, accepts or consents to
accept any such offer, proposal, gift, loan. promise, agreement, compensation
or consideration in this section mentioned, or in consideration thereof votes or
abstains from voting in favour of or against any measure, motion, resolution or
question, or performs or abstains from performing any official act; or

(e} attempts by any threat, deceit, suppression of the truth or other wunlawful
means to influcnce any member of a municipal council in giving or withholding
his vote in favour of or against any measure, motion, resolution or guestion, or
in not attending any meeting of the municipal council of which he is a member
or of any commiitee thereof; or

() attempts by any such means as in the last preceding paragraph mentioned
to influence any member or any officer of a municipal council to aid in procur-
ing or preventing the passing of any vote or the granting of any contract or
advaniage in favour of any person, or to perform or abstain from performing,
or to aid in procuring or preventing the performance of, any official act.

(a) gives, offers or agrees to give or offer to a municipal
official, or )
(b) being a municipal official, demands, accepts or offers or
agrees to accept from any person,
a loan, reward, advantage or henefit of any kind as consideration
for the official
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(c) to abstain from voting at a meeting of the municipal coun-
cil or a committee thereof,
(d) to vote in favour of or against a measure, motion or reso-
- Iution,
(e) to aid in procuring or preventing the adoption of a meas-
ure, motion or resolution, or
(f) to perform or fail to perform an official act,
is guilty of an indictable offence and is linble to imprisonment for
Iwo years.

(2) Every one who
(e) by suppression of the truth, in the case of a person who
is under a duty to disclose the truth,

(b) by threats or deceil, or

(¢) by any unlawful means,
influences or attempls to inflluence a municipal official 10 de any-
thing mentioned in paragraphs (¢} to (f) of subsection (1) is guilty
of an indictable offcnee and is liable to imprisonment for two years.

(3) In this section “municipal official” means a member of a
municipal eouncil or a person who holds an office under a municipal
government.

This comes {rom the lormer s.161. The words “in the case of a per-
son who is under a duty to disclose the tuth” are new, and the defli-
nition in subscc(3) is wide ciuough to include boards and commissions
set up under municipal authority.

The section was 5.136 in the Code of 1892 and camne [rom 52 Vict.
.42, 5.2,

See notes to 8.102, s.368 post, and BROUSSEAU v I, cited under
5.21, ante,

SELLING OFFICE.—FPurchasing office,
105. Every one who

(a) purporis to sell or agrees to sell an appoiniment to or res-
ignation {rom an office, or a consent to any such appointment or
resignation, or receives, or agrees to receive a reward or profit
from the purported sale thereof, or

(b} purports to purchase or gives a reward or profit for the pur-
ported purchase of any such appointment, resignation or con-
sent, or agrees or promises to do so,

is guilty of an indictable offence and is liable to imprisonment for
five years.

This is the former 5.162 with the addition of the words “purports to”
which are thought to be a more accurate statement. Tt was part of .137
in the Code of 1892 which is described as new in Paschiereau's edition.
These offences were common law misdemcanours,

“Ofhce” is defined in 5.99{d).

For disability following conviction scc s.654.
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162. Every one is guilty of an indictable offence who, directly or indirectly,

(a) sells or agrees to sell any appointmen:t to or resignation of any office, or
any consent to any such appuointment or resignation, or receives, or agrees to
receive, any reward or profit from the sale thereof: or

(b) purchases or gives any reward or profit for the purchase of any such ap-
pointment, resignation ar consent, or agrees or promises to do so;

and in addition to any other penalty incurred, forfeits any right which he may
have in the office and is disabled for life from holding the same.

163. Every one is guilty of an indictable offence who, directly or indirectly,

{a) receives or agrees to receive any reward or profit for any interest, request
or negotiation ahout any office, or under pretense of using any such interest,
making any such request or being concerned in any such negotiation; or

(b} gives or procures to be given any profir or reward, or makes or procures to
be made any agreement for the giving of any profit or reward, for any such in-
ferest, request or negotiation as aforesaid; or

fe) solicits, recommends or negotiates in any manner as to any appointmeny to
or resignation of any office in expectation of any reward or profit; or

{d} keeps any office or place for fransacting or negotiating any business relat-
ing to vacancies in, or the sale or purchase of, or appointinent to or resignation
aof effices,

REWARD FOR INFLUENCING APPOINTMENT.— Reward for negotiating ap-
pointment.—Establishment for dealing in offices.
106. Every one who
(a) receives, agrees to receive, gives or procures to he given,
directly or indirectly, a reward, advantage or benefit of any kind
as consideration for co-operation, assistance or exercise of in-
fluence to secure the appointment of any person to an office;
(b) solicits, recommends or negotiales in any manner with re-
spect to an appointment to or resignation from an office, in
expectation of a direct or indirect reward, advantage or benefit;
or
(c) keeps without lawfu] authority, the proof of which lies upon
him, a place for transacting or negotiating any business relating
to
(i} the filling of vacancies in offices,
(i) the sale or purchase of offices, or
(iii) appointments to or resignations from offices,
is guilty of an indictable offence and is linble to imprisonment for
five years,

This is the former 5,163, Sce notes to s. 105,

DISOBEYING A STATUTE,

107. Every one who, without lawful excuse, contravenes an Act
of the Parliament of Canada by wilfully doing anything that it for-
bids or by wilfully omitting to de anything that it requires to be done
ia, unless some penalty or punishment is expressly provided by law,
guilty of an .indictable offence and is liable to imprisonment for
two years.
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"This is the former s.164, omitting the reference to provincial statutes.
It was 5,138 in the Code of 1892 and came from s.114 of E.D.C.

The cffect of the omission is to leave it to the provinces to penalize
such breaches of their statutes as they wish to punish. As the section
stood, it was possible that it might operate to punish an act or omission
which the legislature did not intend to penalize. In this connection the
following may be quoted from R. v. STANLEY(1935), 64 C.C.C.385 at
p-391:

“While it is truc that Parliament has declared it to be a crime to dis-
obey a provincial statute for which no penalty is provided (i.e. by
sec.164), it is cqually true that the Dominion may not under the cloak
of legislating as to criminal law, invade the legislative ficld exclusively
assigned to the Provinces, Re Reciprocal Ins. Legislation (1924), 41
C.C.C. 336"
And at p.392:

“It scems to me that where we have a Provincial Act in respeet of pro-
vincial matters, the Dominion cannot merely by providing an omitted
penalty for disregard of its prohibitions, convert an Act which other-
wise would unguestionably be valid provincial legislation, into a
criminal law enactment.”

This provision has appeared since Confederation, in the Interpreta-
tion Act, 186768, c.1, pars.20 and 21, in 5.3 of c.7] of the same year, An
Act respecting Forgery, Pevjury and Intimidation, in connection with the
Provincial Legislatures and their Acts, and in R.S.C. 1886, ¢.173, s.25,
An Act respecting Threats, Intimidation and other Offences.

There is a common law basis for the section. Stephen’s Digest of
Criminal Law, 7th Ed,, Art. 166, is as follows: )

“Every one commits a misdemeanour who wilfully disobeys any statute
of the realm by doing any act which it forbids, or by omitting to do
any act which it requires to be done, and which concerns the public
or any part of the public, unless it appears from the statute that it
was the intention of the Legislature to provide some other penalty for
such disobedience,”

"This article was incorporated in the English Drafe Code with the
concluding words:

“Unless some penalty or other proceeding is expressly provided by

Jaw, and is intended to be exclusive of all other punishment for such

disobedience.”

In R. v. ROBINSON(1759), 2 Burr.799, at p.803, Lord Mansfield laid
down the rule as follows:

“The true rule of distinction seems to be, that where the offence in-
tended to be guarded against by a statute, was punishahle befare the
making of such statute presceribing a particular method of punishing
it, there such particular remedy is cumulative, and does not take away
the former remedy; but where the statute only enacts ‘that the doing
of any particular act not punishable before, shall for the future be
punishable in such and such a particular manner,’ there it is neces-
sary that such particular method, by such Act prescribed, must be
specifically pursued; and not the common law remedy of an indict-
ment."”
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164. Every one is guilty of an indictable offence and liable to one year's im-
prisonment who, without lawful excuse, disobeys any Act of the Parliament of
Canada or of any legislature in Canada by wilfully doing any act which it for-
bids, or omitting to do any act which it reguires to be done, unless some penalty
or other made of punishment is expressly provided by law.

The case of R. v. BUCIIANAN(1846), 8 Q.B.883, concerned a statute
which, in general terms, prohibited persons acting as attorneys in any
Court without having been previously admitted and enrolled. In a later
part of the same statute it had been cnacted that any person who did
act without being admitted and enrolled, should be unable to recover
fees and should be guilty of contempt of Court and punishable according-
ly. It was held that an unqualified person might be indicted under the
substantive prohibitory clause. The following is quoted from the judg-
ment of Lord Denman:

“I am of opinion that, wherever a person does an act which a statute
on public grounds has prohibited generally, he is liable to an indict-
merit. 1 quite agree that where, in the clause containing the prohi-
bition a particular mode of enforcing the prohibition is prescribed
and the offence is new, that mode only can be pursued; the case is
then as if the statute had simply declared that the party doing the act
was liable to the particular punishment. But where there is a distinct,
absolute prohibition, the act is indictable.”

"The following cases dealing with the section are reported in Canada.

In Re E. J. PARKE{1899), 3 C.C.C.122, an application was made for
a writ of mandamus to compel a police magistrate to reccive an informa-
tion charging a disobedience of the Ontarioc Municipal Act for which
no penalty was provided. The application was refused by Meredith, [,
who said:
“Assuming thai scction 138 of the Code is applicable to a case of this
kind, and assuming that there are no other difficulties in the way, this
motion must be refused because no wilful disobedience of anv statute
has been shown, and that it ought to he shown, not only after but also
before, uny criminal prosecution for such an oflence is permitted.”
An appeal from this decision was dismissed.

Similar to the foregoing was the case of R. v. MEEHAN(No.2)(1902),
5 C.C.C.312, in which it was held that where the doing of a particular
act is prohibited by a statute on public grounds, and the statute does
not declare a moade of enforcing the prohibition, the offence is indictable.
This was also an application for a writ of mandamus to compel a magis-
trate to receive an information on a charge of illegal voting. In this case
the application was granted, and the case of R. v. BUCHANAN(supra)
was followed. The following is quoted from the judgment:
“Every contempt of a statute is indictable where no other punish-
ment is limited: 2 Hawk. P.C,, ch. 23, sec. 4; 5 Burn’s Justice, p. 73(:
and when a new offence is created by one clause of an Act, and a
penalty annexed by a separate and substantive clause, a prosccutor
may indict on the clause creating the offence, and is not obliged to
sue for the penalty: R. v. HARRIS, 4 T.R. at p. 205; scc also R. v
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WRIGHT (1758), 1 Burr, 543; 2 Hawk. I.C., ch. 25, sec. 4; 1 Russell
on Crimes, Gth ed., p. 199 et seq. These cases all refer 1o new offences
or to offences which Parliament had the power to create. Here there
is no penalty or other mode ot punishment, and therefore the case
comes within scc. 138 of the Code.”

In R.v. McMURRER: McMURRER v, JENKINS(1907), 18 C.C.C.
385(P.E.L} it was argued that a provision disallowing an appeal from
conviction was a matter of eriminal procedure. Per Sullivan, C.].:

“Section 138 of the Criminal Code provides a means of punishment
for the wilful violation of a federal or of a provincial statute, where
no penalty ot other mode of punishment is expressly provided by law;
but it has no application to « case like the present one, under an Act
which expressly provides a penalty and mode of punishment. In my
opinion subsec. 2 of sec. 16 of the Prohibition Act, 1900, which pro-
hibits ‘an appeal to any Court whatever” is operative.”

R.v. HAYS(1907), 12 C.C.C.423. The munager of a corporation is not
criminally lable as for willul disobedience of a statute under Code
section 164 in respect of the corporation’s neglect, not duc to any active
participation on his part, to pertorm a statutory duty imposed upon it,
Per Osler, J.A: Section 164 does ot apply in this instance because sec-
tion 294 of the Nailway Act provided a penalty for violations ol it not
specially provided [or.

R.v. DUROCHER(1913), 2] C.C.C.61, was a maotion 1o prohibit a
police magistrate from proceeding on an information charging a breach
of the then Ontario Municipal Act. 8.193, subsec.1{b) provided that “no
person shall o . . L. . [raudulently put into any ballot hoex any paper
other than the ballot paper which he is authorized by law to put in”
Subsec.d provided a punishment of not more than six months’ imprison-
ment with ot without hard labour. 'The motion was relused. (K. v.
BUCHANAN, supra, followed.) An appeal (21 C.C.(C.382) was dismissed.
The [ollowing arc quotations [rom the judgment:

“The law upon the 511])_1(4[ is thus stated in Hawkin's Pleas ol the

Crown, bk. 2, ch, 25, sec. 4: "Wherever a statute prohibits a matter of

public grle\"mce Lo the libertics and security of a subject or commands
a matter of public convenience, as the repdlrmgr ot the common streets
of a town, an oflender against such statute is punishable not only at
the suit of the party aggrieved hut also by way of indicoment for his
contempt of the statute, unless such method of proceeding do mani-

[estly appear to be excluded by it’ .. . ...

Maxwell on Statutes, 5th cd,, p. 631, lays down the rule as [ollows:

‘I a statute prohibits a matter of public gricvance or commands a

matter of public convenience, all acts and omissions contrary to its
injunctions are misdemcancurs; ancd if ic omits o provide any pro-
cedure or punishment [or such act or default, the coonmon law method
of redress 1s impliedly given: that is, the procedure by indictment, and
punishmem by fine or imprisonment without hard Jabour or both’

. The punishment {or violation of the statute is prcsrnl)ed

111 ddusc ‘%} of sec. 193, That, however, is not ntow in question, as the
whaole question on this appeal is, whether the Police Magistrate should
be prohibited from taking the preliminary examination upon the in-
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formation laid.

As [ have said, neither sec. 193 nor any other part of the Municipal
Act provides what procedure is to be adopied for enforaing the pun-
ishment prescribed for a violation of the provision of the Act now in
question. There is, consequently, nothing to prevent the adeption of
the procedure luid down by the authorities above cited, that is, by in-
dictmeit, as ‘such method ol proceeding does not manilestly appear
to be excluded by it o use the language of Hawkins; or, 1o use the
language ol Maxwell, ‘it omits to provide any procedure’ . ... ..

An examination ol the various cases shows that the difficulties
have arisen with thosc statutes which have prescribed either a par-
ticular procedure or punishment or both. Insuch cases a question olten
arises whether the particular procedure or punishment preseribed in
the statute supersedes the common law procedatre and punishment, or
whether the prosecutor can procced under one or the other at his
option; or, in other words, whether that statutory remedy is in lieu
ol or in addition 1o the common law remedy.

In the present case no such conflict arises as to the remedy. The
statute itsell provides none, so that the common law remedy of Indict-
ment remains intact, If the appellant should be found guilty, the
question of the punishment will be a proper one for consideration.”

It will be remembered, of course, that as a result of 5.8, ante, the
indictment at common Jaw will not now be availzable,

R, v. DPANGELO(1927), 48 C.C.C.127(On1). This was an appeal
from conviction on a charge of manslaughter in which the conviction
was quashed and a mew trial ordered. The lollowing are extracts from
the judgment per Mulock, (..].O.:

“In my opinion, neither under the Criminal Code nor at common

law is it uniawful to sell potable alcohol. While such setling may be

an inlraction of provincial legislation, s. 164 ol the Cr. Code not here
applying, it is not unlawful 1n the sense of that unlawlulness which
is 2 necessary element in determining whether an act amounts to man-
staughter.”

Per Hodgins, J.A. (dissenting):

“Section 161 ol the Cr. Code uses the word “willully' in dealing with
disobedience to a Dominion or Provincial statute, in order to con-
stitute it an unlawlul act.

“It is to e obhserved that whatever disobedience of a Provincial statute

may be, when considered in relerence to a definition of “crime” it is
by this section, if willul, wade an indictable offence and punishable
as such, unless some other penalty or mode ol punishment is exptessly
provided by law. It includes mens rea by reason of the use of the word
‘willully’, but that expression in this commection only meuns intent
to disobey the statute, 1 cannot follow the argument that there is any
differcnce in its legal consequences between the unlawlulness of an
act mafum in se and one mafum prohibitum when this section is being
dealt with., An unlawful act is created by wilfully disobeving a Pro-
“vincial statute. Whether that statute prohibits an act which 1s not
essentially criminal in its pature or one which has in it elements ol
crime as generally understood, an indictable ollence under s.164 is
committed when it is disobeyed. Its unlawtulness in no sense depends
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upon the difference between malum in se and malum prohibitum, but
merely upon infraction of the terms of the statute.”

In R. v. THERMO-SEAL INSULATION LTB.(1951), 15 C.P.R.42,
accused was charged with a breach of 5.406{3}(b), now 5.306(4), as a sub-
stantive offence, and resort was had to 5.164 to supply a penalty.

A question has arisenn on the interpretation of 5,164 with reference
10 its application to regulations made under statutory authority. In this
connection two Canadian cases should be noted. In HAMILTON v.
MASSTE(1889), 18 O.R.585, the facts were. that 2 workman in the Central
Prison at Teronto, in the employ of a ' contractor doing work in the
“prison” was deticted in the act of conveying tobacco te u convict. This
was a breach of a rule made by the Inspector of Prisons under statutory
autharity, and he was arrested, It was pointed out that insofar as such
rules had the force of a statute, any infraction of them was a misde-
meanour under s.25, R.S.C. 1886, c.173. It was held that the workman
was subject to an indictment and punishable accordingly. This judgment
was affirmed on appeal.

In R. v. SINGER(1940), 74 C.C.C.290, on appeal from a judgment of
the Court of Sessions dismissing an information for violation of a regula-
tion made under 5.3 of the War Measures Act, it was held by three judges
with two others dissenting, that disohedicnce to the regulations was not
disobedience to an Act ol Parliament.

“Since 5.3(2) of the War Measures Act, R.5.C. 1927, ¢.206, merely cnacts
that orders and regulations made by the Governor in Council under
5.3 shall have the force of law, without adding that such orders and
regulations shall be decmed to be part of the Act, the violation of a
regulation made under 5.3 which preseribes no sanction for its en-
forcement is not punishable under s.164, Cr, Code, which relates only
to violations of Acts of Parliament or of provincial Legislatures,”
Bond, [., pointed out that the Bunkrupiey Act provides that rules “shall
be judicially noticed, and shall have effect as if ¢nacted by this Act,” that
the Explosives Act provides that regulations upon being published “shall
lrave the same force as if they Tormed part of this Act,” and that the
Meat and Camned Foods Act provides that orders and regulations under
it “shail have the same {arce and effect as il embodied in this Act.” And he
added that “if Parlimment intends to provide that regulations shall have
the same efTect. as il cnacted by the Act, then Parliament must surely say
0, as in the illvstrations that T have given in the earlier parts ol these
notes,"”

_ No similar question has arisen in Canada with reference to orders
m council, but it appears that disobedience 1o an order in council au-
thorized by statute was un ollence at common law: R, o, FHARRIS{(1791),
+ Term Rep. 202; R v, IWALKER(1875), 13 Cox,C.C.94; R. v. FIALL
(1891}, 17 Cox,C.C.278. '

DISOBEYING ORDER OF CQURT.

108, Every one who, without lawful excuse, disobeys a lawful
order made by a court of justice or by a person or body of persons
authorized by uny Act 10 make or give the order, other than an order
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QLD CODE:

165. Every one is guilty of an indictable offence and liable to ane year's im-
prisonntent who, without lnwful excuse, disobeys any lawful order, other than
Jor the payment of money, made by uny court of justice, or by any person or
body of persons authorized by any statute to make or give such arder, unless
some penalty is imposed, or other mode of proceeding is expressly provided, by
law.

for the payment of money is, unless some penalty or punishment or
other mode of praceeding iz expressly provided by law, guilty of
an indictable offence and is liable to imprisonment for two years,

This is the former 5165, Tt was s.1%9 in the Code of 1892 and came
from s.115 of the E.D.C. where, however, the “other mode of proceeding”
has not only to be “provided by law” but atso to be “intended to be
exclusive of all other punishient lor such disobedience.”

It was held in Re GERSON: Re NIGHTINGATE{1946), 87 C.C.C
143, that the right to punish for contempt of court is not affected by
this scction. See also POJE v, A-G. of BRITISH COIUMBIA(1953), 105
C.C.C.311, cited under 5.9, ante.

This section has been relerred to in the [ollowing cuses:

R.op. G.T.R.& C.P.R{1908), 17T O.L.R.GOL at p.GOB;

MACKELE, v, OTTA H-";I(]QIT), 40 O L.R.272 at p.284;

R. v, SHARPE, ex p. SITARPE(192Y), 56 C.C.C1, at pd;

Re KEAN v. KEAN, ex p. BIRD(IU29), 18 C.C.C.363, at pp.386;394.
‘I'he first two turned on the point that the section only apphes where no
provision is otherwise made by law.

R. v. SITARPE was a proceeding for contempt in chisobedience of an
order for the custody of children under proviucial Taw. Tt was al‘gucd
that the proceeding did not lic because the olfender was liable to prosecu-
tion under s.16%, but it was held (hat he was liable for contempt and
the objection was overruled.

Re KEAN v. KEAN was an al)plicali(m to commit a solicitor for con-
tempt {for breach of an alleged undertakiug Lo pay money, in pmcccdings
under the Deserted Wives Mafutenanee et of Brivsh Celumbia, “Tt is
not to be forgotten that the failure to obey any lawiul order nf a Court of
justice to pay money is not a criminal offence wnder s.165 of the Cr.
Code” (quotcd} Tt was held that the order for commitment for contempi
was not validly mude as there was no povsonal undertaking.

MISCONDUCT OF OFFICERS EXECUTING PROCESS,

109. Every peace officer or coroner who, being entrusted with
the execution of a process, wilfully

(a) misconducts himeself in the execution of the process, or

(b) makes a false return to the process,
is guilty of an indictable offence and is liable to imprisonment for
two years,

This 15 the former s.166 altercd by specifying the penalty which
under the former section, el under s.1052, T was s 113 1n the Code of
1842,
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5.166 came {rom 27 & 28 Vict,, .85, 5.51 (Can.}, which read as {ollows:
“3L1. If any bailiff or constable entrusted with the execution of any
WIit, warrant or process, mesne or final, shall willully misconduct
himself in the execution of same, or willuily ruzke any [alse return
to such wril, warrant or process, unless by the consent of the party in
whaose favor the process may have issucd, he shall be guilty of a mis-
demeanour and upon conviction thercol before any court of com-
petent jurisdiction, shall be liable o fine and imprisonment in the
discretion ol the Court, and shall answer in damages to any party ag-
grieved by such misconduct or false veturn.”

This Act had to do with the office of Sheriff in Upper Canada and
repealed Cons. Stat, of U.C., ¢.38, which however contained no pro-
vision similar to the above.

The revision omits the words “without the consent ol the person in
whose favour the writ, warrant or process was issued,”. The reason why
they were in 5,166 is obscure, but it is probable that they referred to the
existence ol a civil remedy by action indicated by the words in jialics
thove, which relerence does not appear in the Code, There 1s no similar
statutory provision in England bul at common law “any public ofhcer
is indictable for misbehaviour in his office . . . . . . {Anon. (1704}, 6 Mod.
Rep, 963 . ... .. even though the same conduct-in a private transaction
would, if Letween individuals have only given rise to an action.” Ros-
coe's Cr. Ev., IGth ed,, p-8is:

“Where an officer neglects a duty incumbent on him, either by common
law or statute, he is for his default indiclable: . v. W¥A T(1705}, 1
Salk. 380."

The common law cases have to do with the mishandling of money.

There are no reported Canadian cascs.

OBSTRUCTING PUBLI(C; OR PEACE OFFICER —Neglect 1o aid public or peace
officer.—Resisting execution of process.

110, Every one who

(a) resists or wilfully obstructs a public officer or peace officer
in the execution of his duty or any person lawfully acling in aid
of such an officer,

{b) omits, without reasonable excuse, to assist a public officer
or peace officer in the execution of his duty in arresting s person
or in preserving the peace, after having reasonable notice that he
is required to do so, or

(c) resists or wilfully obsiructs any person in the lawful execution
of a process against lands or goods or in making a lawful distress
or seizure,

ig guilty of an indictable offence and is liable to imprisonment for
two years.

This combines mattier appearing in the lormer s5.95,167 and 168,
These were 55,141, 142 and 144 in the Code of 1892, §s.141 and 112, which
Taschereau deseribes as new, were $5.117 and 118 in the E.D.C. 8,144
came from R.S.C. 1886, ¢.162, .34, and [rom 24-25 Vict. c. 100, s.38
{Imp.).
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166. Every one is guilty of an indictable offence and liable to a fine and im-
prisonment who, being a sheriff, depury-sheriff, coroner, clisor, bailiff, constuble
or other officer entrusted with the execution of any wril, warrant or process,
wilfully misconducrs himself in the execution of the same, or wilfully, and with-
out the consent of the person in whose favour the writ, warrant or process was
issued, makes any false return thereito.

95. Every one is guilty of an indictable offence and liable to one year's im-
prisonment who, having reasonable notice that he is reguired to assist any
sheriff, deputy sheriff, mayor, or arher head officer, justice. wmagistrate, or peuce
officer in suppressing any riotl, without reasonable excuse omits to do so.

167, Every one is guilty of an indictable offcuce and liable to ten years' im-
prisonment who resists or witfully obstructs any public officer in the execution
of his duty or any person acting in aid of such officer.

(2} Every one iy guilty of an indictable offence and liable to six months’ im-
prisonment who, having reasonable notice that he iy required to assist any
sheriff, deputy-sheriff, mayor or other head officer, justice, magistrate, or peace
officer, in the execution of his duty in arresting any person, or in preserving
the peace, withoui reasenable excuse omirs 1o do 5o,

168. Every one who resists or wilfully obstructs

(a) any peace officer in the execution of his duty or any person acting in aid
of such officer; X

(b) any person in the lawful execution of any process against any lands or goods
or in making any lawful distresy or seizure;

is guilty of an offence punishable on indictment or on sunimary conviction and
liable if convicted on indictment 1o two years' imprisonnicitt, and, on summary
conviction before two justices o six months’ imprisonment with hard labour,
or to a fine of one hundred dollars.

As to protection ol persons arresting or assisting In arrests, or pre-
venting a breach ol the peace, sec ss.25 el seq., antr. ‘The powers ol pri-
vate persons to make an arrest are sct out in ssA8%t and 436-138, post.
Other provisions relating 1o obstruction are contained in s8.506,169,175
and 390.

The word "wilfully” in this context was interpreted in R. v, GOOQL-
MAN(1951), 99 C.C.C.566, noted under 5.2, ante.
~ The oflicer must he in the execution ol his duty: R, v IMAMOND
(1923), 42 C.C.C.00; R. . JOHANSON and 1EWIS(1922), 38 C.C.C.60;
but if he is so, the ohstruction nced not take the form ol physical {orce.
“T do not wish to be understood o say that, in order that there should be
an offence under this scction there must be some physical obstruetion of
the constable:” Darling, .. in BASTABLLE v LITTLE, | 1907]1 K.B.59.

In R. o L.1922), 38 C.C.C.212, the obstruction took the form of ad-
vising people found in o house during a scarch not to give their right
names when asked by the police. In R, GOTH{I951), 100 C.C.C.269,
{following R, w. GRIFFIN{193)), 65 C.C.C.286), 1t consisted in refusal
to stop a car when ordered by the police to do so. It could consist in
conduct before a justice ol the peace that would be punishable as con-
tempt if it occurred in a court of record.
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As to par(c), sce R. v. LORETTE(1918), 30 C.C.C.238, in which the
obstruction comsisted in the rescue ol animals being taken to pound,
Note too, that this Code does not contain the provisions for distress
that appeared in the repealed Code.

As to absolute jurisdiction ol magistrate see s.,-'l(i?(c).

PERSONATING PEACE OFICER.
111. Every one who
(a) falsely represents himself 10 be a peace officer or a public
officer, or
(b} not being a peace officer or public officer uses a badge or
article of vniform or equipment in a manner that is likely to
‘cause persons to believe that he is a peace officer or a public
officer, as the ease may be,
is guilty of an offence punishable on summary conviction.

This is the lormey 5,169 which was brought into the code as s.169A
by 1913, .13, s.7. Tt is widened to include a public ofheer. Sce definitions
in 5.2(30) i (83) ante.

Section 37 of the R.CATP, Adci, RS.C 1952, c.241, makes it an of-
fence unlawlully to put on or assume the dress, name, designation or
description of any member of the Force.

In R v BILLETT(1062), 105 C.C.CI069, a conviction under s 169
was quashed on appeal lor luck of suflicient evidence. The following ap-
pears at p. 172

“I do not think that the prool of the falsity of the representation that
accused was a policeman s sudhiciendy made without at least showing
that he was not 2 policeman with authority in the area where the
representation was made. Some evidence should be presented to shilt
thie onus to the accused.”

MisiLeapixe JUSTIGE.

PERJURY.

112. Every one commits perjury who, being a wilness in a judieial
proceeding, with intent to mislead gives false evidenee, knowing that
the evidence is false,

This scetion, with the definitions in s.99(a),(¢) and (f) covers matters
dealt with in the former ss. 170 and 171,

The history of the seetions of the repealed Code which dealt with
petjury and similar offences appears in R ORFORD{1943), 79 C.C.C
141 at p. I60:

“At commman law, in ovder to amount to perjury, the olfence had 1o
be committed in o judicial prorecding. False swearing was o different
offence. In Cuanada, alter Conlederation, an At respecting perjury
was introcuced o Parliaoment tn TRG9 {023, 3233 Viee) ond it is found
in a modified Tarm in the Revised Statutes ol TARG, 154, The reading
of this Act will show thar o0 was the clear intention of Parliament to
do away with the existing law, for the word ‘perjory” in the new Act
didd not apply only (oo withess giving evidencee under oath in x judicial
procecding, but to any one, who having taken any oath, afhrmation,
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OLD CODE:

169, Every one who falsely represents himself to be a constable or other peace
officer, or who, not being a constable or other peace officer, makes use of any
badge or article of uniform or equipment in such manner as is likely to make
persons believe that he is a constable or other peace officer, is liable upon sum-
mary conviction to a fine not exceeding one hundred dollars and costs, or to
imprisonment . for a term not exceeding three months, or to both such fine and
such imprisonment.
170. Perjury is an assertion as {o a matter of fact, opinion, belief or knowledge,
made by a witness in a judiciul proceeding as part of his evidence, upon oath
or affirmation, whether such evidence is given in open court, or by affidavit or
otherwise, and whether such evidence is material or not, such assertion being
krown te such withess (o be false, and being intended by him 1o mislead the
court, jury or person holding the proceeding,
(2) Subernation of perfury is counselling or procuring a person to commit any
perjury which is actually committed.
{3) Evidence in this section inchides evidence given on the voir dire and evi-
dence given before a grand jury.
171. Every person is a witness within the meuning of the last preceding section
who actually gives his evidence, whether he wos competent to he a witness or
not, and whether his evidence was admissible or not.
(2) Every proceeding is judicial within the meaning of the last preceding section
which is held in or under the authority of any court af justice, or before a
grand jury, or before cither the Senate or Honse of Commons of Cahada, or
any committee of either the Senate or Howse of Commaons, or hefore any
legistative conncil. legislative assembly or house of assemnbly or anv committee
thereot, empowered by law to adntinister an oath, o before any justice, or any
arbitrator or wmpire, or any person or body of persons antharized by law or by
any statute in force for the time heing o make an inguiry and take evidence
therein upon oath, or hefore any fogal iribiral by which any legal right or
liability can be established, or before acting as u court, justice or tribunal,
having power to hold such judiciad procecding, whether duly constituted or
not, and whether the proceeding was duly institnred or not before such court
or person s as to anthorize it or him to hold the proceeding, und although
such proceeding was held in o wrone place or was otherwise invalid.
declaration ar aflidavit, in any case in which by any Act or law in force
in Canada, or in any Provinee in Canada. it is requived or authorized
that lacts, matters or things be vervificd or otherwise assured or ascer-
tained, The wide extension siven to the word perjury was a camplete
departure from the Taw of Fngland, where the Star Chamber in 1613,
declared that perjury by avwdness onlv, was punishable at cormnon law.
Kennv in his Qutlines of Criminal Tow, 1l ed., savs at p.295: "The
commaon Iaw alfence of perjury, thus crented, consists in the fact that
a witness, to whom an oath has been duty adiministered in o judicial
procceding, gives, upou sonte point material 1o that proceeding, testi-
mony which he does not helicve 1o be true, [t will thus be seen
that false oaths do not alwavs involve o perjury.’
" The Act of 1869 remuined the liw of the Tand until 1893, when our
Criminal Code Lased on the English Dvalf Code was enaeted. oL
Tt is for all practical purposes o copy of (he forrfish Draft Code, ex-
cept that in Canada, it is neo necessary thatr the evidence given he
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material. But the main feature of this section is that petjury may be
committed, ouly by a witness in a judicial proceeding, whether the
witniess give his evidence orally, or by aflidavic or otherwise. This is
obviously a return to the former notions ol perjury and a limitation
of its definition to a much narrower field,

Our s.171, which is also found in the Draft Code, defines what is a
judicial procecding and it states that every proceeding is judicial
which is held not only under the anthority of a Court of Justice, but
also belore a grand jury, or belore the Senate or House of Commons
or a commiteee of cither House, or similar bodjcs.

The Code deals a'so with lalse oaths which would amount to per-
jury if made in judicial proceedings. S.175, differen: from 122 of the
Draft Code only in its phrascology, reads as follows: ‘Every one is
guilty of an indictable oflence and liable to seven years' imprisonment
who, being required or authorized by law to make any statement on
oath, alirmation or solemn declaration, lhercupon makes a statement
which would mmount 1o perjury if made in a judicial proceeding.’

This scction covers the case of a false oath given in a non-judicial
proceeding. It is not called perjury, but is merely described as being
an indictable oflence.

Then comes 176 dralted as follows: ‘Every one is guilty of an in-
diclable offence and lable o two years’ imprisonment who, upon any
occasion on which he is permitted by law to makc any statement or
declaration helore any ofhcer authorized by law to permzit it to be made
before him, or before any notary public to he certificd by him as such
notary, makes a siatement which would amount to perjury if made on
ocath in a jueicial proceeding.

It s significant that as in the Dvaft Code the legislator uscs the
words ‘any statement or declaration’. We do not find as in 5,175 ‘state.
ment on oath or sofemn declaration’. Tt was not sure if the giving of
a false statement or declaration not on oath to person authorized by
Ltw Lo permit it 1o be made belore him, was a common law misde-
meanowur, but in their report the Fnglish Commissioners said: ‘False
statements nol an oath w which faith s given are nnt perjury etc’
But they felt that i should be made indictable and proposed the
ciractment of $.12% which we have adopted and embodied in our Code.
Tt is now s 176G, Tt cannot be said that Wity unirue statement or lalse
declavation is an offence under this section. But when the false state-
ment s given to a person authorized by law 1o require it, it is an
ollfenee as it would be Tor instance in the case of an authorized custont
or excise officer to whom a talse statement is given.”

To this may be added the historical summary given by Mr. Justice
Flall in DRETY . R{1G02), 6 C.C.C.211, at 1244

“All who had experience in former vears in prosecutions belore our
criminal Courts are sware ol the serious technical dilficulties which
made convictions of perjury almost impossible. The common law of
Inglind, which was in Torce herve in criminal maters, exacted 1hat
the alleged false evidence must have heen material to the issue in the
case 10 which it was taken, and, secondly, that the ribunal belore
which the sworn statement was made must have been regularly con-
stituted and have possessed competent jurisdiction to hear and adjudi-
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cate npon the case. So that if a false statement were made by a witness,
he could not be punished for it unless it related to the exact issue
which was under consideration, and, equally, if having thus sworn
falsely, he could, upon his trial for perjury establish that the Magis-
trate had not taken the sath of allegiance, or lacked the proper quali-
fication, or did not possess the technical jurisdiction, territorial or
otherwise, to try the case, the witness guilty of an attempt to mislead
justice by false cvidence escaped conviction and punishment. This
was admitted to be a cause of a serious miscarriage of jusiice, and a
persistent effort was made to correct both abuses. The first suggestion
made was to abolish materiality as an essential condition of a convic-
tion for 3perjury. Our Parliament at once accepted the modification
and, by 82-83 Vict. (1869), c.23, 5.7, declared that any false statement
made by a witness in a judicial proceeding should be held to be
material to the issue then pending. This removed a part of the dif-
ficulty, but the other remained, and still exists and hampers the ad-
ministration of criminal justice in Great Britain. So many similar
abuses existed there that in 1880 an Imperial Commission was ap-
pointed, headed by Sir James Stephen, the eminent expert in criminal
law, to examine the whole body of English criminal law and report
upon the changes that secmed to them necessary and desirable. Their
report was voluminous and exhaustive. In regard to the offence of
perjury they recommended that materiality should not be insisted
upon as an essential condition for conviction. In regard to the exist-
ing conditions as to the technical constitution of the Courts and the
qualifications of the Magistrate, thcy recommended very radical
changes, nothing less in fact, than the abolition of all the class of ob-
jections which made the convictions so difficult. They reported that
in their opinion: “The guilt and danger of perjury consist in attempt-
ing by falsechood to mislead a tribunal ‘de facto exercising judicial
functions. It seems to us not desirable that a person who has done this
should escape from punishment if he can shew some defect in the
constitution of the tribunal which he sought to mislead or some error
in the proceedings themselves.” ”

The judgment qum_cd from R. v. ORFORD, sufira, continues at P.162
as follows:

“Tt can now be scen that the law deals with three different offences:
The crime of perjury, always committed by a witness in a judicial
procecding; the indictable offence of giving a falsc oath in a non-
Judicial matter; and the last indictable oflence of giving a false state-
ment, not under vath, to a person authorized by Taw to receive it ..., .

But the Cnde contains another section, which is 5.172 and which is

not in the English Draft Code. (Quoted) .. ... ..
‘Every one is guitty ol perjury who' ete. says 5.172. It must necessarily
be perjury as defined in 5170, and therefore in a judicial proceeding,
otherwise, we would have to reach the illogical conclusion that 172
and 175 bhoth cover extra-judicial oaths although the punishment for
violating 5.172 is 14 years, and 7 ycars for s.175.

The crimes described in s5.175 and 176 are not qualified as ‘perjury’,
but it is said in both scctions that they would amount to perjury ‘if
made in a judicial proceeding’, and thosc last words are omitted from
5.172, obviously because they are unnecessary. The intention of the
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legislator in enacling s.172, was not to repeat what was already en-
acted in 5.175 concerning extra-judicial oaths, but to declare that it
would be a crime amounting to perjury, for any person other than a
witness (whosc case is covered by 5.170), to give a false statement under
oath, in a judicial proceeding. And it is very frequent thae affidavits
have to be given in judicial proccedings by persons swho are not wit-
nesses, as for instance allidavits by plaintiffs in civil actions, belore the
writ of summons may be issued.

This is, to my mind, the case which the legislator had in mind when
he enacted 5.172, and which otherwise would not amount to a crime
under the Criminal Code. Indeed, it would not be an offence under
5.170 because the false oath would not have been given by a witness,
and it cannot be said that it would be a violation of 5.175 because
the oath would be given in 2 judicial proceeding,

In the present case, the respondent did not give a false statement
under oath while called as a witness in a judicial proceeding, nor did
he give a false oath in a judicial procecding in the manner conteém-
plated by 5172, and thercfore, he cannot be charged of having com-

mitted the crime of perjury.”

The judgment of Tuschereau, J, expressed the opinion of the ma-
jotity, hue Kerwin and Tludson, JI.. dissented to the extent of holding that
perjury as defined by s.172 is not limited to false statements made in
judicial proceedings. Tn view of the majority opinion it wonld appear
that the previous jurisprudence is obsolete so far as it holds that ss.172
and 175 “overlap” and “probably mean the same thing".

It is submitted that s.176, as so explained, is not covered by s.112 or
5.114 of this Code, buc falls rather within the sections relating to fraud
ot false pretences. '

“Tt is a fundamental rule that no evidence can be given in the ab-
sence of an oath"—R. v. ANTROBUS(1946), 87 C.C.C.118, at p.119. To
this rule there are stattory exceptions, one of which is 5.14 (i.e., of the
Canada Evidence Act): R v SVEINSSONQD50), 102 C.C.C.366, at p.372.
See also R. v. TILLITSON(1947), 89 C.C.C.389.

In 218 L.T. w1 p.96 there is comment unon the case of NASH v, ALI
KHAN(1892), 8 Times 1.R.444, in which a witness could not swear,
because there was no form of oath by which he was bound, and could
not alfirm, hecanse he had a religious belief. Although he said that he
would speak “the truth, the whole truth abour this matter. and no hum-
bug,” it was held on appcal that his evidence had been rightly rejected.

In R.v. LEE TUCK(1012), 19 C.C.C.471, in which the “paper oath”
was administered 10 a Chinese witness, although he had said he wished
to be sworn on the Bible, it was held that he was not properly sworn. (At
p481): “By the common law of England every witness must be sworn
according to some religious cercmony or other. There is. however, at
common law no preseribed form of oath: it is that which the witness
declares to be binding on his conscience, and he is always allowed to
adopt the ceremonics of his own religion.” But where the “paper oath"
was administered at the witness’ own suggestion, he was held to be
bound: R. v. I.AI PING(1904), 8 C.C.C.467.
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Forms of Chinese oaths are given in R. v. 4H WOOEY(1902), 8
C.C.C.25.

In SII4jO0O RAM v. R.(1913), 25 C.C.C.69, 2 Hindoo witness was
held to be bound by a form of vath administered through an interpreter
and assented to by him as appropriate 1o his belicl and as binding upon
him.

In CURRY w. R. (No.2)(1413}, 22 C.C.C.181, the “Scotch” form of
swearing with uplilted hand, was held to be binding. It was said that
the Criminal Code amended carlier legislation "so as to render it yet
more comprehensive and plain” and that the lormer legislation was so
framed, “as to end, if possible, cvery frivolous attempt of the perjurer,
to escape, by way ol technicalitics and necdless subtleties from the con-
sequences of his misconduct.”

in R. v. KLINE(1957), 68 C.C.C.66 it was held that a witness who had
taken the usual oath by kissing the Bible although it was not admin-
istered with the formality that his [aith required, had taken a binding
cath.

What is a Judictal Proceeding?

R.v. ROTV(1861), 14 U.C.C.P.307.

In this cuse it appeared that the perjury, if committed, was committed
in the City of London, on the hearing ol a charge of an oftence com-
mitted in the County ol Middlesex. It was objected that the justices
had no right to swear accused as they were appointed for the. County
and had ne jurisdiction in the city. This contention was upheld and the
canviction reversed.

Ileld that s of 28 Geollll, 49 (Imp.) An Act to enable Justices of
the Peace to act as such, in certain cases, out of the Limits of the Counties
in which they actually are, was local in character and was not in force in
the province.

R.w THO,-\H’SO;\"(IBQG), 1 C.C.C.265.

A count charging accused with perjury committed at an inquest be-
fore a coroner is not invalid by reasen of the lact that the tribunal was
a coroner and jury. “The circumstances that the cvidence was given be-
forc a coroner and jury, instead of before the coroner alone, docs nat
alter the fact that false swearing belore the coroner or beforce the
coroney and jury, would have been a perjury.” Jo was held too the charge
was sufiicient under s.611 fmow 192(3}) "o give the accused notice ol the
offenee with which he was charged”.

DREW w. R.(1903), 33 S.C.R.223.

Tt was held by the Supreme Court of Canada, approving the judgment
of the Court of King’s Bench, appeal side, in Quebhec, that the hearing
of a charge by a magistrate, assuming to act as a Justice of the Peace
having authority to hear it, is i judicial proceeding within the meaning
of 5.115 of the Crisainal Code (later s.171) and a person swearing [alsely
upon such hearing may be properly convicted of perjury notwithstand-
ing that the magistraie had no jurisdiction over the subject matter of
the complaing, he not residing in the county where the offence was
charged to have been commited.

The judgment was not uwnanimous but Armour, ., who delivered the
judgment of the majority said in part at p.251:
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“The recorder was a justice, but in hearing the said charge he was
not a justice having power to hold such judicial proceeding, but he
was acting as a justice having power to hold such judicial proceeding
and his hearing the said “charge was therclore a judicial proceeding
within the mcaning ol that phrase as used in 5.145 of the Criminal
Code, and the defendarnt wis rightly convicted.”

R.v. THICKENS(1906), 11 C.C.C.274.

Held by a Judge ot a County Court in British Columbia, that perjury
may be assigned In respect of an cxamination for discovery in a civil
action, although the presiding officer has no power of adjudication.

Held also that an examination for discovery is a ‘“judicial proceed-
ing’" as defined by Codc s.145(3). (Quaere this decision in view of later
decisions contra).

R. v. YALDON{1908), 13 C.C.C.A89.

An indictment for perjury is not bad because it does not allege in-
tent to defraud or mislead. Tn this case there was no written inlormation
and the fact of the hearing was proved by the evidence of the Magistrate
and clerk who produced their notes. No objection was taken at the time.

Held, the evidence was given in a judicial proceeding, and that this
was sufficiently proved. R. . HUGHES(1879), 1 Q.B.D.G14 held wo be in
accord with Canadian legislation,

R.v. MITCHELL: R, v. WEST(1918), 21 C.C.C.193 {Ont.)

Held, following DRETY v. K., that where a person acted de facto as
a registrar under the Manhood Suffrage Act, 7 FEdw.VII {Ont.} c.5, with-
out objection and under colour ol right as having been appointed by
the only statutory member of the Board of Registrars, his administra-
tion of the qualification oath to a person applying to be registered as
a voter, took place in a judicinl procecding within the meaning of Gede
5171 s0 as to found a charge of perjury in respect of wilfully false and
misleading statcmenis sworn to by the applicant,

R.w IRVIN(1919), 27 B.C.R 224,

Conviction upheld by a divided court, two judges holding that the
magistrate might take judicial notice of the fact that Princeton was in
the County of Yale, that if a fact is sulficicntly notorious the judge may
take judicial notice of it. Two judges contra, that it was not proved that
the evidence was given in a judicial proceeding,

R.w. GURDITTAQG920), 17 C.C.C.108.

In this case it was alleged that accused had commited perjury in a
civil action and an appeal was taken on the ground that there was no
formal proof of a judicial procecding. Tt was argued (hat the writ of
summons or exemplilication of the record should have heen put in. The
appeal was dismissed. Per McPhillips, AL

"The evidence is most complete in form, there was placed in evidence
a certified copy of the pleadings in the action in which the testimony
was given , .. as required by .36, r. 30 of the Supreme Court, and in
the form required for use of the Judge at the trial with the official
Supreme Court stamp thereon, The trial took plare in due course. . . .
I am of opinion that the ohjection taken is one wholly devoid of merit.”

Leave to appeal to the $.C.C. was twice refused by Anglin, C.J.GC.(1927),
47 C.C.C.154. Te was argued that this case was in conflict with R, 7.



PART III—SECTION 112 197

DRUMMOND(1905), 10 C.C.C.340, but the Chiet Justice said that there
was no conflict inasmuch as in the DRUMMOND case no vecord what-
ever was produced.

BOIVIN v. R.(1929), 51 C.C.C..290.
Perjury cannot he assigned in respect of false statements sworn to in
an investigation conduocted by the C.N.R., although ene member of the
investigating board was a justice and swore the accused. At p.296:
“It may be that he {uceused) was guilty ol having made a false oath in
an extra-judici;ll procecding, as defined in s.175 of the Code, but that
is essentially diflercne [rom perjury.”

KALFAKIS v. R(1933}, 55 Que. K.B.4!11.

Where a surery in appeual hus been convicted of perjury commiteed
in a deposition regarding his solvency and presented to the Court of
Appeals as part ol the record in a motion to dismiss such appeal {ac-
cording to practice under ihe C.C.P.), the conviction will not be set
aside on the ground that the cross ¢xamination was conducted by re-
spondent’s attorney instead of the deputy-prothonotary and was held
elsewhere than betore the latter. Such deposition is a judicial proceed-
ing under Code 5171, R. v. HOWLEY{1912), 22 C.C.C.108, tollowed
and distinction from R. . RULOFSON{(IO08), 14 C.C.C.2358, noted as
peinted out by Mathers, CJoin Bowo ALLEN(1G21), 13 C.C.C118 It
would appear that a distinction is to be drawn between Quebec and the
common law provinces.

Administration of Oath.

R. v. COLEMAN(I898), 2 C.C.C.523.

In this case the oath was administered to the accused by a person
acting in the stead of the clerk of the peace at his request. Held, that
perjury may be assigned in respoct of statements made in open court
although the oath was administered o the witness by a person temn-
porarily acting in the place ol the proper ollicer ac such otheer’s request.
Per Rose, |, at pp.5dt:

“I feel no doubt that when the words of the oath are stated to the
witness by anyone, in the presence and with the sanction of the court,
and the witness takes upon himsel! the obligation by kissing the book
or going through such other {ormn as is permitted by law, the oath is
duly administered by the court.”

R.ov TANDRY(1922), 40 C.C.C.T6 (Que.).

Held on appeal that neither the recital in the captien of the evidence
of a witness in 2 civil trial nor the shorthand reporter’s certilicate on the
deposition that the wituess had been duly sworn, is admissible on a
charge of perjury o prove that the witness had, in fact, heen sworn., The
testimony ol witnesses that they heard the accused swear to certain
statements docs not prove that he had been duly sworn,

Examination [or Discovery.

R ow. HOWLEY(19TI), 20 C.C.C.86; affirmed 22 C.C.C108 (Que. K.B.).
The Jact that the witness although sworn by the prothonotary was

actually examined in the robing room and not in the presence of the

prothonotary or judge is immalerial when neither party raised any

objection to the mude of examination at the time.
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R. v. ALLEN(1924), 43 C.C.C.118.

A person cannot be convicted of perjury for false answers given on
an examination for discovery if the ollicer before whom the examination
was being taken was not present atr the time the answers were given.

R. o, HOWLLEY, supra, was distinguished because under Quebec pro-
cedure an examination becomes part of the record; under Briush Colum-
bia procedure it may or may not be uscd at the trial at all.

R.v. RULOFSON{1908), 14 C.C.C.253, is to the same cffect.
R.v. KOHEL(1926), 16 C.C.C.279 (Sask.) followed R. v. ALLLEN, supra.
R v DUPUIS(1940), 71 C.C.C.82,

A judgment debtor was examined by the conplaining party's solicitor
without the prescnce of the judge or prothonotaty. He was then taken be-
fore the prothonotary and swore to the truth of the answers he had given.
It was held thac he was not guilty ol perjury because the examination
was not held “before the judge or prothonotary” as required by art. 590
CCP. R v. HOWLLEY, supra, distinguished on the ground that there
was nothing to show that the examination of Dupuis was to be used “in
a judicial procceding”.

Falsity.
R.v. CHAMBERLAIN(1891), 10 Man.R.261.

Tribunals of limited jurisdiction have implicd authority to receive
praof of the facts on which their right to exercise their jurisdiction de-
pends.

In this case accused had taken an oath that he was a certain person
named in the list of electors. He was not an elector, nor was he entitled
to vote. On his trial lor perjury it was argued that the D.R.O. was au-
thorized to administer the oath enly to an clector and as accused was
not an elector there was no authority to adwinister the oatly to hin,
The C.A. rejected this argument and held that it was intended to confer
upon the oflicer authority to administer the oath to any person present-
ing himself to vote and pretending to be an clector.

Killam, J. at p.268: “He can administer it only if the oath is author-
ized or required by the Acl.” However, he was of the opinion that in
this case the Act did so require.

.o COOTE(1803), 8 C.C.C. 109,

A person charged with perjury committed in a civil aciion is en-
titled to have put in evidence those parts of his testimony which may ex-
plain or qualily the statements alleged 1o be false, and relusal to admit
such testimony is a “substantial wrong”.

Rov. MORAES(190T), 12 C.C.C.145.

It was held that acoused was not guilty ol perjury in making a
solemn declaration chat there was no lawlul hindrance (o his marriage
to a girl under 21 whose lather had not given his consent. The sant of
his consent would not invalidate the narriage and was not therelore a
lawful hindrance. (This can be taken as meaning that there was a sensc
in which the words of the accused were truc.)

R.v. DOYLE(1806}, 12 C.C.C.69,
In this case (proceedings under s.748({2) for surctics to keep the peace)
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accused was charged with perjury [or denying that he had written twe
letters. I was held that oral testimony was admissible to prove his denial
although the magistrate had not recorded it in his minutes of cvidence.
Haowever, as the denizl was made after the magistrate had stopped in-
quiry about the letters as not having anything to do with the inquiry be-
{ore him, it was held that the denial was not made to mislead him and
the accused wus acquitted.

R.y. TREMBLAY(1916), 28 C.C.C.21.

Accused was charged with perjury in respect of an alleged [alse state-
ment in a certificate made under his oath of office. A certihed copy of
the record was produced and was held insuflicient in the absence of the
original, (Quaere this in view ol the provisions of the Canada Fuidence
Act as to certified copies).

Held also that “therc cannot be perjury in the matter of an oath of
office.”

R.u. MOYNES(1419), 33 C.C.C.5303,

Accused, after pleading guilty to a charge under the Manitoba Liquor
Act, was examined on oath by the magistrate as to where he had got
the liquor. On a charge ol perjury it was held that the magistrate was
not “authorized or required” hy the Act to administer an cath for that
purpose.

A charge of perjury is not sustainable in respect of a false answer
given under oxth when the magistrate is neither authorized nor re-
quired Lo receive the answer under oath, R », CHAMBERILAIN(1894),
10 Man.L.R.261 applied.

R. v SEGAT(1920), 33 C.C.C.297,

Where the alleged perjury is set out in the indictment as falsely as-
serting upon oath thae the statement made by another in his evidence
at the former trial that a certain conversation took place was untrue,
a conviction cannot be sustained without proof that such statements
were in [act made at the former trial by the person named. 1t is not
enough, on a charge so {ramed by the Crown, to prove that the conversa-
tion referred to did take place.

R.v. HAYFORD(1921), 35 C.C.C.293.

In this case accused had sworn on the trial of a charge of assault that
he had not made a certain agrecment. On his wial for perjury it was
found that he had made the agreement but the trial judge {ound that
it was invalid as having been made on Sunday. Accused was convicted
and appealed, The conviction was quashed.

“The onus was on the Crown 1o establish not only that the assertion

was false, but that the accused know it was lalse. Where the assertion

made 15 true n one sense and false in another, the Crown, in my
opinion, must prove that it was false in the sense in which the accused
nsed ic”

Row CIESTLENSKI192%), 11 C.C.C95.

In this case accused asked for an adjournment to get witnesses and in
discussing the need thereflor the magistrate asked accused certain ques-
tions concerning the merits, U was held on appeal from conviction that as
the accuscd had not presented himsell as a witness, the magistrate had
no right to ask these questions and chat the C.A. may take “prejudicial
trregularities” inta consideration.
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Section 112—continued

It was held also that prool of a mere untrue statement in giving
testimony is not sufficient to cstablish perjury: the making of the un-
true statement must be willul and corrupt.

R.v. KRUCHKOVSKI(1925), 13 C.C.C.299.

Accused had testified on a trial under the protection of 5.5 of the
Canada Lvidence Act rthat certain statements made by him at an inquest
and preliminary hearing werce not true. It was held that as evidence given
under such protection is not usable against deponent except in a prosecu-
tion for perjury in the giving ol that evidence, it was not receivable
against him on a charge of perjury in respect of his testimony at the in-
quest and preliminary. But see now s.116.

Form of Charge.

There has been conflict in the cases regarding the way in which the
crime of perjury should be charged. In the case of R. v. COHON(1903), 6
C.C.C.385, the Supreme Court of Nova Scotia held that a charge of per-
jury is defective as not disclosing a crime if it does not allege thai the state-
ment was sworn to knowing the same te be false, or if such js not the
necessary inference from what is alleged, apart from the declaration in
the charge that the accused “thereby committed willul and corrupt pet-
Jury.”

This was contrary to what had been heid in two Quebec cases, R, v,
BAIN and R. v. BOWNES(1877), Ramsay's App. Cas. 191, where it was
said “As regards the word ‘knowingly the indictment follows the
statutory form and it is therelore declared by law to be sufficient.”

R. v COHON was discussed and distinguished in R. v, LEE CHU
{1909), 11 C.C.C.329 at 10-326, and was reviewed at length by the S.C.N.S.
in the case of R. ». MORRISON{1916), 28 DL.L.R.113. There it was held
that a charge was sufficient in alleging that accused “did untaw{ully com-
mit perjury” in that with intent to vote again he swore that he had not
already voted that day when in fact he had. It was held that there was an
implication that he had taken the false oath “wilfully and corruptly™ or
"knowingly” and that the charge complied with Caode s.852 in setting
out in popular language a statement in substance that accused had com-
mitted an indictable offence therein specified.

Sufficiency of Charge.

R, . LEGROSIH8), 14 C.C.CI610 Tield, it is not essential that an
information for perjury should sct out the exact words of the false state-
ment in testimony taken viva voce: the charge may he properly stated
by summarizing what was in eflect the lalse evidence, specifving the
tribunal and the time and place at which the same was given and charg-
ing that accused thereby “unlawfully committed perjury,”

Proof of Record.

Where perjury is charged as having been committed on a summary
trial for an indiciable offence under the Codle, the formal record of such
summary trial must be proved in the perjury case, although the latter is
tried by the same magistrate. In this case the record was not produced
and that fact was held fatal to the conviction.
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R.v. YEE MOCK(1913), 21 C.C.C.400,

A conviction lor perjury that follows the precedent of form 64(e)
of the Schedule to the Cr. Code need not allege that defendant had
knowledge of the falsity ol the testimony on which the charge is founded.
And at p.402:

“It appears that a covut in an indictment [or perjury is not open to
objection because it charges that accused made more than one false
statement in the same afidavit, or in the course of his evidence upon
a certain trial (sce R . SOLOMON, Ryan & Moody, 252, and Bishop’s
Cr. Procedure, 2nd ed., sec.916 ¢t seq.], and I see no rcason why the
charge in the present case and the conviction thereon should not be
construed and treated as being for one offlence only.”

R.v. PICARD(1937), 68 C.C.C.82{Que. D) M.).

Prool of the swearing of the winess, is sufficiently made by produc-
tion of the minutes ol the proceedings in which accused is alleged to
have perjured himsell duly certified by the Clerk of the Court and in-
dicating that accused had heen sworn by the presiding magistrate.

LEFEBVRE v. R.{1946), 88 C.C.C.383.

Held, following R, v. MORRISON{1916), 26 C.C.C.26, U.S, v. SNY-
DER(1924), 43 C.C.C.Y92, R. v. YEE MOCK, supra., that a charge of
perjury was not insufhicient for failure to include the words “wilfully and
knowingly”, since the implication was that the false oath was made wil-
Iully, corrupt]v or know mgl

R.ov. CALTAGHAN{(18GY), 19 1.C.Q.B.564.

Where it appe;n-s on the flace of an indictiment for perjury that the
statement complained of was made before a justice of the peace m pre-
ferring a charge of larceny committed within his jurisdiction, it 1s un-
necessary to allege expressly that he had authoriy to administer the
oath, (4 & 5 Via., «.24, and 18 Vi, ¢.92 referred to). Sec now 5.493.

R.uv. MASON(I8G9), 20 U.C.().13.AS51.

Charge of perjury—Information proved but ne summons. Held, un-
necessary, and that as long as accused was present, the manner of his
getting there was immatcerial.

R. 0. SCOTT(1877), 13 Cox, C.L.C.594,

To prove that the action was pending, the copy of the writ of sum-
mons filed under the rules of the fudicature Act, and a copy ol the plead-
ings in the action, and the original one (lismlmng the action, were pro-
duced. Held, suflicient V\][hﬂllt producing the original writ of summons.

R.w JOJIN ROSS{1884), 1 Montreal 1. R.227,

Charge of perjury committed inoa civil action, The non-production by
the prosceution of the plea in the civil action js not muterial where the
assigminent of perfury has no reference 1o the pleadings; bhut defendant
may, il he wishes, prove its contents by secondary evidence.

R.oo. DRUMM ()ND(]‘JOTJ), 10 C.('].C.f);-lﬂ(()nt.).

On a charge of perjury committed at the trial of an indictinent, such
trial and the indictnrent, verdict and judgment therein must be proved
as matters ol record.

In this case the clerk ol assize testified that aceused was called as a



202 MARTIN'S CRIMINAL CODE

witness in the trial {or murder of one Kennedy, that he had sworn ac-
cused and entered the name of the accused in his “record” ook, He
identified accnsed as a witness sworn by him. Neither the indictment on
which Kennedy had been tried, nor any copy or sworn copy of it was
produccd. Held, insufficient.

R.v. FARRELIL(1909), 15 C.C.C.283(Ont.) [ollowed R. v. DRUMMOND
supra.

In this case the perjury was alleged to have been committed on a pre-
liminary hearing before a magistrate. He testified that the information
had been laid belore him and that in the enquiry accused had been
sworn and had estilied. Ield, insufficient-—that the information was
the best evidence and should have been produced in the absence ol cir-
cumstances justifying the admission ol secondary evidence. Without it
there was not suflicient proof of a “judicial procceding”. (Meredith,
J- A. dissenting).

R.v. PRASILOSKT (No. 2){1910), 16 C.C.C.139. :

Where a deposition had been regularly taken down in writing by a
magistiate aL a prefiminary hearing, and such deposition is available,
that deposition is the best evidence of what the witness stated on that
occasion, but where the deposition is praduced and put in evidence, then
parol evidence is admissible to prove statements made by the witness
on that occasion, and not appearing therein.

R.v. MICHAEL JUUDGE(1915), 24 C.C.C.354.

In this case the deputy prothonotary appeared in court saying that
ke had no objection to exhibit the originals of documents in question
so that the Court might look at them but that he wonld not part with
them. The magistrate refused such production. Held, that when the
witness was asked to produce the proceedings {rom the Superior Court
records, he was being asked to exhibit original papers, and the evidence
was the best evidence and was being lawfully tendered and adduced, The
trial was a final trial on indictiment and it was ol no particular con-
sequence whether the witness was nnwilling te part with the papers or
not or whether copies were left with the Judge holding the speedy trial.

SPIRES v. R.{1915), 25 C.C.C.179. _

A deposition containing the [alse statement charged as perjury was
part of the record of a case belore the Superior Court. It was certified
by the oflicial stenographer as being the depasition of the accused and
was produced at his trial, Ield suilicient proof.

R.v. KOBOID{1927), 18 C.C.C.200.

Accused was charged with committing perjury in a civil action, The
proccedings in the civil action were proved by exemplification under
.23 of the Canada Fridence Aet. Tt was objected that under that act
(s.28) notice was necessary but it was held on appeal that this applies to
certified copies and not to exemplifications.

“Lxemplification” is defined as “a certified transcript under the great
seal ar under the seal of a particular Court”: Wharton’s Law Lexicon.
Roo CHERER(1930), 51 C.C.C.297.

“Upon a charge ol perjury, the fact that the impeached evidence
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was given in a judicial proceeding must be proved, and where the al-
leged judicial proceeding is a preliminary enquiry belore a magistrate,
the best evidence of its being a judicial procecding is the information, and
that must be produced in the absence ol evidence excusing production
of the best evidence”, (Headnote) R. v. FARRELL{1909), 15 C.C.C.283
followed; R. v. DRUMMOND, supra, referred to; R, v. GURDITTA,
supra, distinguished.

R.v. CHASTAROFF(1936), 67 C.C.C.129.

“Parol evidence of alleged [alse statements made by one accused of
perjury at his trial on a charge of vagrancy is not admissible where there
was no reason for non-production of the depositions taken down in writ-
ing as required by 5.721(3) of the Criminal Code.” (Headnote)

R.v. RHODENTZER(1948), 90 C.C.C.314.

Accused was convicted on trial before judge and jury on a charge of
perjury committed belore a magistrate on a preliminary hearing. Neither
the original record of the inquiry nor a certified copy was produced. A
duplicate was praduced and the magistrate testilied as to his conduct of
the inquiry. The conviction was affirmed on equal division, two judges
holding that there was suflicient evidence that the magistrate had in
fact acted in the procecdings and that the trial judge could then take
juelicial notice that he was authorized te hold the inquiry and to hear
evidence.

As to the need to produce the record, see also K. v LEGROIS, cited
supra, on the form of charge. Tt was followed in R. v. GRAVES(1910), 16
C.C.C.318, at p.3306.

See also s.113 (punishment) and s.116 (contradictory evidence).

PUNISHMENT FOR PERJURY.—Proof of former trial upon trial of indietment
for perjury.

113. (1) Every one who commiis perjury iz guilty of an in-
dictable offence and is liable to imprironment for fourteen years, but
if he commiis perjury to procure the eonviction of a person for an
offence punishable by death, he is liable to imprironment for life.

{(2) Where a person is charged with an offence under section 112
or 116, a certificate specifying with reasonable particnlarity the pro-
ceeding in which that person is alleged to have given the evidence in
respeet of which the offence is charged, is prima facie evidence that
it was given in a judicial proceeding, without proof of the signature
or official character of the person by whom the certificate purports
to be signed if it purports to be signed by the clerk of the court or
other official having the custody of the record of that proceeding or
by his lawful deputy. :

Subsec.{1) comes [rom the lormer 56.172 and 174. For the reference
in the concluding words, sce s.191(G).
Subsec.(2} is the former s.979.

Sce notes ta5.112 and also s 11H (corroboraLion).
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FALSE STATEMENTS IN EXTRA-JUDICIAL PROCEEDINGS.

114. Every one who, not being a witness in a judicial proceeding
but being permitted, authorised or required by law to make a state-
ment by affidavit, by solemn declaration or ovally under aath, makes
in such a statement, before a person who is anthorised by law to
permit it 1o be made before him, an assertion with respect to a
matter of fact, opinion, belief or knowledge, knowing that the asser-
tion is false, is guilty of an indictable offence and is liable 10 im-
prisonment for fourtecn years.

This covers matters dealt with in the [ormer 58,173,175 and 176 but
is confined to statements made under an oath or its equivalent. Under
the Interpretation Act “oath” is defined to include 2 solemn affirmation
or declaration, and statutory declarations are provided by s.36 of the
Canada Lvidence Act,

See notes to s 112 and also <115 {eorroboration).

R.ov. ATKINSON(1866), 17 U.C.C.D.245.

In this case the afhdavit on which the charge of perjury was based
did not say where it was sworn. Held upon objection that the place
should have been shown, that the perjury is committed when the de-
fendant takes the oath, and (e jurat so lar as this is councerned is not
material. “The jurat is no part of the aflidavit, per Maule, §, in HUGHES
v. BROWN (6 M. & G.752);, ..., .. "

R 0. SKELTON(1848), 4 C.C.C.1G7,

It was lield that the permission gianted by s.26, (now 5.36) of the
Canadn Fuvidence Act to certain olhcials to receive the salemn declara-
tions of persons voluntarily mwaking the same, in the statutory form,
includes an authorization o the declarant o make the same, and con-
stitutes him a person "authorized to make a solemin declaradion’™.

R. o PHITTIPS(1908), 14 C.C.CL239.

It was held that a person is “authorized by law” to make a statutory
declaration if the declaration is such as can legally be made under the
Canada Lvidence Act. Accused discharged as form in Evidence Act was
not followed. '

K. w. NIER(1915}, 9 W.W R 833

Stewart, ., wos of the opinion that .36 fnow 837 of the Canada
Fuidence Act “at least authovizes the 1aking and making of a statutory
declaration as to the ruth of any fact or facts”. Beek, | disagreed, saying
that 8,176 ol the Griminal Code distinctly differentiates between author-
ity to receive and authority to make, '
Ex p. LINDSAY(1918), 30 C.C.C.387.

Accused had been convicted of perjury in a declaration purporting
to be made under the Intoxicating Liguoy Adet, 1916 (N.B.), Held, that
the Act did not anthorize the declaration within the meaning of Code
s.172(n) und accused was dischareed,

Row. WHITE, [102915 W W R.729.

Accused, an Tndian, had procured a penmit to buy liquor by signing
a statement (not under oath nor statutory declaration) that he was a
person entitled to receive it. Held that s.176 did not apply.
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QLD CODE:

172, Every oneis guilty of perjury who,

(a) having taken or made any ocath, affirmation, solemn declaration or affidavit
where, by any Act or law in force in Canada, or in any province of Canada, it
is required or permiited that facts, matters or things be verified, or otherwise
‘assured or ascertained by or upon the oath, affirmation, declaration or affidavit
of any person, wilfully and carruptly, upon such oath, affirmation, declaration
or affidavit, deposes, swears to or makes any false statement as to any such fact,
matter or thing; or

(b) knowingly, wilfully and corruptly, upon ocath, affinnation or solemn dec-
laration, affirms, declures or deposes to the truth of any statement for so veri-
fying, assuring or ascertaining any such fact, matter or thing, or purporting so
to do, or knowingly, wilfully and corruptly takes, makes, signs or subscribes
any such affirmation, declaration or affidavit as to any stuch fact, matier or
thing, if such statement, affidavit, affirmation or decluration is untrue in whole
or in purt.

174. Every one is guilty of an indictable offence and liable to fourteen years'
imprisonment who commits perjury or subornation of perjury.

2. If the crime is commitied in order to procure the conviction of a person for
any crime punishable by death, or imprisonment for seven years or more, the
punishment may be imprisonment jor life.

979, A certificate containing the substance and effect only, omitting the formal
part, of the indictment and trial for any offence, purporting to be signed by
the clerk of the court or other officer having the custody of the records of the
court, whercat the indictment was tried, or among which such indictment has
been filed, or by the deputy of such clerk or other officer, shall, upon the trial
of an indictment for perjnry or subornation of perjury, be sufficient evidence
_of the trial of Sutbf indictmeny without proof of the signature or official charac-
rer of the person appearing to have signed the same.

173, Every person who wilfully and corvuptly makes any false affidavit, af-
firmation or solemn declaration, out of the province in which it Is to be used
but within Canada, before any person authorized to take the same, for the pur-
pose of being nsed in any province of Canada, is guilty of perjury in like manner
as if such false affidavit, affirmation or declaration were made before a com-
petent authority in the province in which it is used or intended to be used.

175, Every one is guilty of an indictable offence and liable 10 seven years' im-
prisonment wha, heing required or authorized by law to make any statement on
oath, affirmation or solemn decluration, therecupon makes a statement which
would amount 1o perjury if made in a judicial proceeding.

176, Every onc is guilty of an indictuble offence and liable to mwo years' im-
prisonment who, npon any occasion on which he is permitted by law to make
any statemernt or decluration before any officer authorized by law to permit it to
be made before him, or before any norary pubfic to be certified by him as such
notary, makes a statement which would amotn o perjury if made on oath in
a judicial proceeding.

11t
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Section 114—continued

Thompson, C.C.J.: “Sec. 176 applies to a statement or declaration of
a similar character to those mentioned in 175 which a person is pet-
mitted by law to make, and which does not fall within the provisions of
5. 176.”

R. v. DAVIDSON, [1933]12 W.W.R.285 (C.C.].-B.C.).

Before 2 debtor can be held guilty under s.175 with respect to an-
swers to questions put under Bankruptcy Rule 109 it must be shown
that the official receiver either personally or by delegation ordered said
questions to be asked the debtor.

R.v. THOEM, [1933]13 W.W.R.637.

Accused had pleaded guilty to a charge under s.175 of making a false
solemn declaration in order to obtain relief but applied for release on
habeas corpus on the ground that the scntence was illegal in ordering
him to pay costs. Held, that even if the Court exceeded its jurisdiction
under s.1044, appeal and not habeas corpus was the proper remedy,

R. v. SHIFF(1939), 72 C.C.C.41.

It was held that 5.176 applies only to statcinents not under oath and
simple declarations also made in virtue of a special law. Tt is noted that
this interpretation is contrary to that in R. v. WHITE, [1929]3 W.W.R.
729, where it was held that the “statement or dcclaration” means a
statement under oath or solemn declaration.

Cf. R.v. RUTHERFORD(1623), 41 C.C.C.240 with R. v. ORFORD,
cited under s.112.

CORROBORATION.

115. No person shall be convicted of an offence under section 113
or 114 upon the evidence of only one witness unless the evidence of
that witness is corroborated in a material particular by evidence that
implicates the accused.

“This is an extension of the former s.1002(b) which referred only to
perjury in a judicial procecding (s.174). This provision requires cor-
roboration also in cases under s.114.

See also notes to s.131.

In R. v. BREWER(1921), 34 C.C.C.341, it was held that s.1002 did
not apply where the accused, charged with perjury in relation to two
contradictory sworn statements, admits that the one charged as [alse in
the indictment is the false one. Sec now s.116, post.

In R. v. BERRY(1922), 39 C.0.C.127, it was held that the corrobora-
tion might be found in the deposition of a witness made at a preliminary
hearing and admitted under 5.999, it being shown that the witness was
absent from Canada.

As to corroboration of accomplice, see R. w. GALTAGHER, [1924]
3 W.W.R.357.

In R. v. McBETH{(1926}, 15 C.C.C.357, it was held that under s.1002
corroboration was not required upon a charge of subornation of perjury.
But see contra, R. v. PICARD(1937), 68 C.C.C.82. Under this Codc,
subornation of perjury, which is counsclling or procuring perjury that
is actually committed, is covered by 5406 and s.21. To counsel or pro-
cure where the offence is not committed, is covered by s.407.
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OLD CODE:

1002. No person accused of an offence under any of the hereunder mentioned
sections shall be convicted upon the evidence of one witness, unless such witness
is corroborated in some material particular by evidence implicating the accused:—

(b) Perjury, Part IV, section one hundred and seventy-four;

In R. v. ROBERTSON(1936), 66 C.C.C.45, where the purchaser of
liquor testified that he had found it in a ditch and later said in an affi-
davit that he had bought it from the accused, it was held that the afidavit
was not sufficient corroboration under 5.1002,

WITNESS GIVING CONTRADICTORY EVIDENCE.—“Evidence.”—Consent
required.

116. (1) Every one who, being a witness in a judicial proceeding,
gives evidence with respeet to any matter of fact or knowledge and
who subsequently, in a judicial proceeding, gives evidence that is
conirary to his previous evidence is guilty of an indictable offence
and is liable to imprisonment for fourteen years, whether or not the
prior or the later evidence or either of them is true, but no person
shall be convicted under this section unless the court, judge or
magistrate, as the case may he, is satisfied beyond a reasonable donbt
that the accused, in giving evidence in either of the judicial proceed-
ings, intended to mislead. ‘

(2) Notwithstanding paragraph (a) of section 99, “evidence”,
for the purposes of this section, does not include evidence that is
not material. '

{3) No proceedings shall be instituted under this section without
the consent of the Attorney Genersl.

. This is new and is aimed at such a situation as appears in the follow-
jing quotation from the charge to the jury in R. v. DEACON(1948), 91
“C.C.CT at p.7: .

“At the coroner’s inquest she gave the evidence contained in the state-
ment, but at the preliminary she changed her evidence. Then she has
told us that at the first trial she gave the same evidence that she gave
in the witness-box up to the time that she was declared adverse. At this
trial she departed from the statement she had given and the evidence
she gave at the inquest.

May I draw your attention to the fact that either at the coroner’s
inquest, or the preliminary, or in this Court, she has committed per-
ury.

! Now I have warned you, and 1 warn you again, her evidence must

be weighed carefully.”

The section was the subject of controversy in its course through
Parliament, the principal objection being that it created an intolerable
situation for the witness who'is honest but mistaken. The arguments pro
and con appcar in an article by E. L. Haines, Q.C. in C.B.Rev., Feb.
1953, and in Chitty's Law Journal, Vol.3, May, 1953,

Subsecs.(2) and (3) and the saving clause in subsec.(1) are designed to
mect the objections and to confine the operation of the section to cases
where there is flagrane perjury.
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Section 116—continued

Provisions in the sense of this scction are in the law of South Africa,
but with the difference that it has been held on appeal that it'is not
necessary for the Crown to allcge, or to prove at the trial, that the con-
flicting statements were made in the course ot judicial proceedings: Sir
William Pittman, “Criminal Law in South Alrica”, p.178. '

The gravamen of this section is the law in the State of New York
{Penal Code 5.1627), and s.118(a) of the Penal Code of California contains
provisions somewhat similar in respect of allidavits that are contradicted
by the affiant’s subscquent testimony.

FABRICATING EVIDENCE,

117. Every dne who, with intent to mislead, fabricates anything
with intent that it shall be used as evidence in a judicial proceeding,
existing or proposed, by any means other than perjury or incite-
ment to perjury is guilty of an indictable offence and is liable to im-
prisonment for fourteen years.

This is the former 5,177 in which the words “existing or proposed”
have been inserted to resolve a confiict in the cases, although in reference
to future proceedings, the fabrication of evidence might perhaps con-
stitute an attempt.

This provision comes from clause 125 ot the English Drait Code,
where it was new, the wording being “lubricates or contrives evidence™.
The Report of the Commission (p.21) says ol it:

“Fabricating evidence is an olfence which is not so common as perjury,
but which does occur and is sometimes detected, An instance occurred
a few years ago on a trial for shooting at a man with intent to murder
him, when the defence was that though the accused did fire off a pistol,
it was not loaded with ball, and the only intent was to frighten. Evi-
dence was given that a pistol ball was found lodged in the trunk of a
tree nearly m the line froin where the accused fired to where the prose-
cutor stood. Tt was afterwards discovered that che ball had been placed
in the tree by those concerned in the prosecution, in order to supply
the missing link in the evidenee. Such an oflence is as wicked and as
dangerous an offence as perjury but the punishment as a common
law offence (if, irrespective of conspiracy, it be an olfence), is only fine
and imprisonment.”

In R. v. VREONES(1891), 17 Cox,C.C.267, accused was convicted of
a misdemeanour for preparing false samples from a cargo of wheat to be
used as evidence in arbitration proceedings provided for by contract
case of dispute. No arbitrators were in fact appointed. It was held that
it was an offence to attempt by the manufacture of false cvidenee to mis-
lead a judicial tribunal, which might or might not be called into exist-
ence,

In R. v. SEVICK{1950), 54 C.C.C.92, it was held that it is no defence
to a charge of fabrication of evidence nnder 5177 that there was in
fact no charge or prosccution pending before any court at the time ol
the doing of the acts charged. Howcever, in FONTAINE v. R{1932), b2
Que. K.B.199, the contrary was held, i.e., that the accused was not guilty
of an oflence under 5.177, no charge having been laid. It is tc be noted
that R. v. SEVICK does not appear to have been cited to the couri.
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177. Every one is guilty of an indictable offence and liable to seven years' im-
prisonment who, with intent to mislead any court of justice or person holding
any such judicial proceeding, Jabricates evidence by any means other than per-
fury or subornation of perjury.

In R. v. BOYKQO({1943), 83 C.C.C.295, it wus held that an accused
cannot be convicted under this section by reason ol her having signed
notes alleging that she had been kidnapped by a certain individual since
the notes would not be admissible in evidence at the trial of the person
alleged to have committed the oftence,

In an Australian case, WHITE v. R.(1906), 4 CLR.152, R. v.
VREONES was relerred to, Tt was contended that before an indictment
for an attempt to prevent the course of law and justice can be held to be
good it must appear that whether by law or by agreement of the parties,
e.g. in an arbitration, there is in existence or is to be constituted a tri-
bunal competent to deal with the matter in respect of which the de-
fendant is alleged 10 have made the attempt. This contention was re-

jected on the ground that s.475 of the Crimes Act, 1900, “clearly points
to a judicial inquiry.”

SIGNING PRETENDED AFFIDAYIT.—Using pretended affidavit,—Writing
purporting to be affidavit.

118. Every one who .

(a) signs a writing that purports to be an sffidavit or statutory
declaration and to have been sworn or declared before him when
the writing was not so sworn or declared or when he knows that
he has no authority to administer the oath or declaratien,

{b) uses or offers for nse any writing purporting to be an affi-
davit or statutory declaration that he knows was not sworn or
declared, as the ease may he, by the affiant or declarant or be-
fore a person authorized in that behalf, or

(e) signs as affiant or declarant a writing that purports to be an
affidavit or stalutory declaration and to have been sworn or de-
clared by him, as the ¢ase may be, when the writing was not so
sworn or declared,

is guilty of an indictable offence and is liable to imprisonment for
two years,

This is the former 5.179%(2). 1t came into the Code as 1920, c43, s.3,
the offences being punishable on summary conviction, but was amended
by 1932-33, c.5%, 5.2 to make them indictable. The purpose of the change
was to avoid the limitation of six months prescribed by s5.1142, since it
might happen that such an affidavit, .g., on a mortgage, might not come
to light until much later,

In FULTON v. WAWANESA MUTUAL INSURANCE CO,, [1933]

1 D.L.R.{3I, it was said that:
“Section 179 of the Criminal Code makes it a criminal offence for any
person to sign any document purporting to be a statutory declaration
as having been declared before him when it was not so declared and

also for any person to use such a document which he knows was not
declared to.”
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For the purpose of comparison, refercnce may be made to R. v,
SCHULTZ(1922), 37 C.C.C30I, in which a form ol declaration was
filled in by accused and lett by him on the desk of the commissioner [or
oaths, who was not present at the time. He met the latter outside, told
him he had left a paper on his desk, and asked him to complete it. The
commissioner signed it as requested but it was neicher subscribed nor de-
clared belore him. Held on case reserved, that accused was not guilty
under 5.172 ol making a lalse statucory decluration. Per Haultain, O

“The essential requircment of the Act is not the signature of the
declarant but his solemn declaration made before the commissioner.”

As to statutory declarations, see Canada Evidence Act, ss.86 and 37,

The former 5.179(1} has been dropped in view of these provisions. It
was complementary to 5,176 and its purpase appears in the preamble to
5 &6 Wm. IV, .62 {Lmp.) wherc it appears originally:

“"Whereas a practice has prevailed of administering and receiving oaths
and affidavits voluntarily taken and made in matters not the subject
of any judicial enquiry nor in any wise required or authorized by any
law; and whereas doubts have arisen whether or not such proceeding
is illegal; for the suppression of such practice and removing such
doubts, Her Majesty by and with the advice and consent”, &c.

In this connection the [ollowing appears in Hansard 1892, c0l.2965:
"Every time a man was injured or thought he was or had any com-
plaint, he rushed off and made an affidavit; and although the act does
not prevent by any means all extra-judicial oaths, it has suppressed a
vast number of them.”

It is interesting to note that in the Senatc Dcebates in 1882 (p,702)
there was mention ol a case in which several prisoners were brought to
Kingston and tricd for treason. A magistrate made each of them admit
his guilt and swear to it. The afidavits were held to be inadmissible at
the trial. “The consequence was the parties were all acquitted, although
they had sworn to their own guilt.”

OBSTRUCTING JUSTICE.—Corrupting witness,—Corrupting juror.—Accept-
ing bribe.—Indemnifying bondsman,~— Bondsman aceepting indemnity.

119. (1) Every one who wilfully attempts in any manner 1o ob-
struct, pervert or defeat the course of justice is guilty of an indict-
able offence and is liable to imprisonment for two years.

(2) Without restricting the generality of subsection (1), every
one shall be deemed wilfully to attempt to obstruct, pervert or defeat
the course of justice who in a judicial proceeding, existing or pro-
posed,

(a) dissuades or attempts to dissuade a person by threats,
bribes or other corrupt means from giving evidence,

(b) influences or atiempis to influence by threats, bribes or
other corrupt means, a person in his conduct as a juror,

(¢) accepts a bribe or other corrupt consideration to abstain
from giving evidence, or to do or to refrain from doing any-
thing as a juror,

(d) before or after being released from custody under re-
cognizance, indemnifies or agrees to indemnify in any way, in
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OLD CODE:

I79. Every justice or other person is guilty of an indictable offence and liable
to a fine noi exceeding fifty dollars, or to Imprisonment for any term not
exceeding three months, who administers or causes or allows to be administered,
or receives, or causes or allows to be received, any oath or affirmation touching any
matter or thing whereof such justice or other person has nat jurisdiction or cogni-
zance by some law in force at the time being, or not authorized or required by any
such law; but nothing in this section contained shall be construed 1o extend to any
oath or affirmation before any justice in any muatter or thing touching the pres-
ervation of the peace, or the prosecution, trial or punishment of any offence, or
to any oath or affirmation required or quthorized by any law of Cunada or by
any law of the province wherein such oath or affirmation is received or admin-
istered, or is to be used, or to any outh or affirmation, which is reguired or
authorized by the laws of any foreign country to give validity to an instrument in
writing or fo evidence designed or intended 10 be used in such foreign country.
(2) Every one is guilty of an indiciable offence and liable to a pendlty not
exceeding five hundred dollars, or to imprisonment for any term nor exceeding
six months, or to both fine and imprisonment who

{a) signs any document purporting to be an affidavit or statutory declaration as
having been sworn or declured before him when such document was not so
sworn or declared, or when he knows that he had no authority to administer
such oath or declaration; or

(b) signs, uses or affers for use any document purporting to be an affidavit or
statutory declaration which he knows is not or was not sworn or declared to;
or was not sworn or declared to before a proper officer in that behalf.

180. Every one is guilty of an indictable offence and liable to tweo years' im-
prisonment who

fa} dissuades or attemipts to dissuade any person by threats, bribes, or other
corrupt means from giving evidence in any catise or matter, civil or eriminal: or
{(b) influences or artempts to influence, by threats or bribes or other corrupt
means, any juryman in his conduct ay such, whether such person has been sworn
as a juryman or not; or

fc) accepts any bribe or other corrupt consideration to abstain frem giving
evidence, or on account of his conduct as a juryman; or

(d) wilfully attermpts in any other way to obstruct, pervert or defeat the course
of justice.

whole or in part, his bondsman, or

(e) being a bondsman, accepts or agrees to accept indemnity,
in whole or in part, from a person who is released or is to he
released from custiody under a recognizance.

This section comes from the former s5.180 which was s.154 in the
Code of 1892 and was adapted from ss.128 and 129 of the L.D.C.

The cxpression ‘course of justice’ is not defined, but it js signiificant
that 5.128 uscs the words ““defeat the course of justice or the administra-
tion of the law.” Obstructing the administration of the law is dealt with
in Code 3,69, 175 and 232. Tt is said in 20 C.].8., p.1303, although not on
Canadian or English authority, that ‘course’ refers to progressive action
in a suit or proccedings not yet determined. The words “cxisting or pro-
posed” in subsec.(2) are new and are in that sensc, it having been held in
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R.ov. ST JEAN(1937), 64 C.CC240), that a person could not be con-
victed under s.180(a} lor attempting by threats Lo dissnade persons trom
testifying against persons who sold lguor ilegally, ac 1 ume when no
procecdings had been begun.

The offence under s.1d80(a)(mow 119{2}{a}) was un oilence at common
law: R. v, SILVERMAN(IO08), 11 C.C.CHY9. R v LAWLEY(1731), 2
Stra. 904, was a case in which accused was convicted {or attemptiug to per-
suade witnesses 1o keep out ol the way, The olfeuce was punishable also
as conteupt ol court: 1 FHlawk. P.C. ch2l, 515 In this connection it
should be noted that it was held in Ke Gerson, Re Nightingale(1946),
87 C.C.C. 143(5.C. Can}, that 5. 180{cl] hus not abrogated the inherent right
ol the Court to punish contempt ol court.

In R. v R(1927), 16 C.C.CL at p.371, it was said that the gist of the
offence under «lf thie subscctions ol s.180 is willully attempting to ob-
struct, perverl or defeat the course ol justice, This wus followed In K. .
MURDQCK(193t), 67 G.C.C.112, where the offence consisted in counsel-
ling a person to abstain from prosecuting a charge of thelt.

In K. v. PICARD(1937), 68 C.C.C.82 at 192, in which a witness said
that accused had said o him il you convict me, I oan not afraid to dis-
able a man”, it was held that this was not counselling but threatening,
and so depended rather on 5. 180 than on s.171 (subornation). In R, o.
SOLOMON(1932), 5 M.P.R.GT, it was held that the jury were properly
instructed thac they might convict bhoth on a count under s.180(a) and on
a vount [or attempted subornation ol perjury.

In K. w. KADIN{1957}, 68 C.CC318, accused was chirged with ob-
structing justice by taking his wile out ol Canady 16 evide her trial an a
charge under the Female Mininon Wage Adef, 1931 (B.CL Tt was held
that his attempt was not established with sullicient cerLainty.

In . v BANTA SINGH, [191211 DLRTDS, aceused was charged
under s.180 hut the case turned upon a quesiion of cvidence cOnsequent
upon an amendment.,

CL(2)(b) is not new but codilicd the common Law olfence known as
embracery, against which statutes had been passed in the veigns of Ed-
ward ITT and Henry VIIT.

Cls.2{d) and (¢} are new in statutory [orm and codily the commeon law
offence ol indemnifying bail. This offcnce is regarded as beiug against
public policy. It sets a premium on escapes and is a fraud on the court,
It has been said that “Bail thar is indemmified is no bail.”

In WILSON o, STRUGNELL{1881), 7 Q.B.D.518 Stephen, J. said at
.55 1:

“. .. 1 am ol opinion that the contract to indemnily the bail against
his lability was conrary to public policy, and thercfore illegal and
vaid. 1 should huve been prepaved to hold thus upon the obvious
principle that the effect of the contract is to deprive the public of the
sccurity of the bail, but I think thar the opinion of the Court in JONES
v. ORCHARD, 16 C.B.614, is a direct guthority in favour of the view
which I tuke, .. .. "

HERMAN v. JEUCHNER(1883), 15 Q.B.1).561 is 1o the same effect,

Sec also R. v. PORTER, [1910]1 K.B. 369. Tn that case the accused
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were indicted for conspiracy to effect a public mischief but the object of
the conspiracy was to indemnify bail.

PUBLIC MISCHIEF,
120. Every one who, with intent to mislead, causes a peace officer
1o enter upon an investigation by

(u) making a false statement that accuses some other person of
having committed an offence,

(b) doing anything that is intended to cause some other person
to be suspected of having committed an offence that he has not
committed, or to divert suspicion from himself, or

(c¢) reporting that an offence has been committed when it has
not been committed,

is guilty of an indictable offence and is liable to imprisonment for
five years,

This is new in statutory form. Although the common law offence of
public mischicf rests upon the judgment in R. v. HIGGINS(1801), 2
East 5, consideration ol the modem conception of it may properly be-
gin with the case of R. v. MANILEY, [1933]1 K.B.529. The latter case
15 regarded as marking a new departure in criminal law in holding that
the act of a single person can constitute the offence “where there is no
trace of conspirucy whatsoever.” In R. ¢, HIGGINS, supra, it was held
that to solicit a servant 1o steal his master’s goods is a misdemeanout,
though it be not charged in the indietment that the servant stole the
goods, nor that any other act was done except the soliciting and inciting.
Per Lawrence, J.:

... all offences of a public nature, that is, all such acts or attempts as
tend to the prejudice of the community, are indictable. Then the
question is tht{lcr an attempt to incite another to steal is not pre-
judicial to the community ? of which there can be no doubt. The whole
argument for the defendant wtrns upon a fallacy in assuming that no
act is charged to have been done by him; his solicitation is an act.”
FPer Lord Kenyon, GJ.:

“The case of R. v. VAUGHAN (1 Burr, 2494) was not passed over
slightly. It was there attempted to be maintained, that an attempt to
bribe the Duke of Grafton, then a Cabinet Minister and a member
of Privy Council, to give the defendant a place in Jamaica, was not
indictable. Lord Mansfield rcjected the attempt with indignation. It
was a solicitation to the Duke to commit a great offence against his duty
to the King and the public. So it is here; and it would be a slander
upon the law to suppose that an offence of such magnitude is not
indictable.”

In an eatrlier case, R. 1. DANIEL(1705), 3 Salk, 191, 91 E.R.,770;
“Holt, C.]., held, that the seducing of an apprentice to absent was not
indictable, because it doth not affect the public. But per Powell,
Justice, It doth affect the public as much as the persuading a woman
to absent [rom her husband, because it tends to destroy the first
foundation of socicty. But, per totam Curviam, This indictment is
naught, for not averring that the apprentice did absent; ... "

In the casq of R. v. MANLEY, supra, the defendant was an employee
charged with the coliection of certain moneys. In order to cover de-
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falcations of her own she reported to the police on two occasions that
she had been assaulted and robbed by men whom she deseribed. When
it appeared that her allegations were false, she was indicted and con-
victed for unlawfully effecting a public mischiel. On appeal Lord Hewart,
C.]., at p.b54 said:
“We think that the law remains as it was stated to be by Lawrence, .
inR.v. HIGGINS: ... ..
The second question is whether the appellant did acts which const-
tuted a public mischief. . . ., the indictment aptly describes two in-
gredients ol public mischicl or prejudice to the community, one of
these being that ollicers of the Metrapolitan police were led to devote
their time and services to the investigation of an idle charge, and the
other being that membcers of the public, or at any rate those of them
who answered a cerain description, were put in peril of suspicion and
arrest.”

The Court in this case referred 10 R. v. BRAJLSFORD, [1905]2
K.B.730, which arose from the fact that the acensed had conspired with
others Ly false pretence to procure a Russian passport for the use of
some one clse. It was held that the accused was properly convicted of an
act tending o public mischief. Although conspiracy was ol the essence
of the charge, Lord Alverstone C.J., citing R, v. HIGGINS, said:

"It cannot, of course, he maintained that ev ery fraud and cheat con-

stitutes an offlence against the criminal law, but the distinction be.
tween acts whicli are merely improper or immoral and those which
tend 10 produce a public mischief has long been recognized.”

Later in the same case he said:
“It is for the Court to direct the jury whether such an act may tend to
the public mischief, and that it 1s not in such a case an issue of fact
upon which evidence can be given,”

Ile repeated and applied these principles in R, v. PORTER, [i1910]1
K.B.369, in which the accused were indicted for conspiracy to indemmnify
bail.

The decision in R. v. MANLEY provoked a good deal of critical
comment. The principal grounds taken were that it leli the field of
criminal liability vague and that it was capable of being extended to any-
thing that incurred lhe displeasure of the Bench. Sce 5 Camh. L ]203
an article in 49 L.Q.R. 184, and an annotation on “Acts Tending to
Public Mischicf” by Eric Armom', K.CC, 79 C.C.C.114.

Belore exarmming the cases in which the decision in R, v. MANLEY
has been applied in the interval, it may he well 1o observe here that des
pite the criticism the principle has not onty been maintained but ex-
tended. A recent English case reported on the subject is that of R, v
YOUNG{1944), 30 Cr.App.R.57. There the appellant was indicted with
another person on a count {inter aliq} of conspiring to cffect a public
mischief in that they “conspired together and with other persons un-
known 1o effect a public mischief by building . . . ... air-raid shelters
in a manner so deflicient in structure as to fall far short of the standard
of protection aflorded by the specilications provided and so as to cost
the {borough) council” a large sum of money for re-building. Appellant
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was convicted and his appeal was dismissed. The Lord Chief Justice
said:
“Now il is said that this is the first time in which a case of neglect of
duty or of negligence has been charged as causing or effecting a public
mischief. It seems to us to be too late to say, and indeed it is not at-
templed to say, that the charge of public mischief is not known to the
law.”

A note on R. v. YOUNG(1946), 10 ].C.L.44, says:
“The most common class of act constituting this unusual common
law misdemeanour is that of making to the police false statements of
imaginary crimes. .. ... ”
(Note: this is true also in Canada; the cases do not always reach the Law
Reports).

“It is important to distinguish the public mischief cases in which a
conspiracy 1s charged, from the cases of public mischief in which con-
spiracy is not charged, It is the undue extension of the latter type of
case which may possibly in the future be a danger to the certainty and
the clarity of the criminal law.”

"The principle in R. v. MANLEY has becn applied in England many
times since. It was applied (although conspiracy was charged) in the case
of R. v. ROSE(1937), 1 ].C.L. 171, based upon [alse statements made to
mislead the police in their investigation of an alleged motoring offence.
Essentially the same situation, although a more serious one, arose in the
case of R. v. ROBINSON and another(1938), 2 ].C.L.62, when survivors
of a motor accident falsely stated to the police that a man killed there-
by had been driving when it oceurred.

In R. ». DAVIES(1937), 1 ].C.L.541, a man was convicted because, in
2 misguided effort to gain sympathy, he confessed to a crime which he
had not committed. It required two hundred and seventeen and one-half
hours of police investigation to establish that he could not have done
the act. Similarly in Canada, it has happened recently that a man, from
whatever motive, conlessed in Vancouver to having killed a man in
Qucbec. Tnvestigation established that he could not have committed the
crime. He was convicted of public mischief.

In 1939, resort was had to the indictment for public mischief in a
number of cases of widely varying circumsiances. In the first, a woman
endeavoured to cover the theft of money from her employer by a pre-
tended robbery (R. v. HENDERSON(1939), 3 J.C.L.35). In another, the
accused, described by the learned trial Judge as a “typical exhibitionist”,
had attempted to attract notice by a simulated robbery, even going to
the length of scratching his face and tearing his clothing (R.v. ATKIN-
SON, 3 J.C.L.368). In still another, the accused, during the Munich
crisis of 1938, had sent in code a false warning of the approach of enemy
aircraft, which message was the cause of a great deal of trouble to the
police, the fire brigade, and the officials of the Past Office (R. v. WOOD,
3 J.C.L.36). Similar to this was the foolish practical joke, which proved
to be a boomerang, of the man who reported the “finding” of a Mills
bomb which he himself had flled with soap and coal dust (R. v. BEN-
NETT(1939), 3 ].C.1..868).

In 1938, R. v. SORRELL; R. v. McCALL; R. v. LODGE: R. v.
NICHOLL and R. v, CANNON, known as the “Halifax slasher” cases,
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form a remarkable group. In those cases (3 J.C.L.197), 2 series of unre-
lated complaints were made to the police and the whole community
terrorized for a considerable period. There was a great wastc ol time and
service in investigation and patrols, and there were instances in which
innocent persons were suspected and set upon. In the end *‘it was re-
vealed that the slasher was a mythical person and there was no doubt
that in all the cases except one the wounds were self-inflicted and that
in the one case if such an assault did occur it was done by a person
known to the accused.”

It will be observed that in some of the cases cited the accused might
have been (and in fact were also) charged with attempting to pervert
the course of justice, or that in Canada, under 5.177 of the Criminal
Code, they might have been charged with fabricating evidence. (It is to
be noted, as pointed out by Mr. Armour in the Annotation relerred to,
that s.177 of the Criminal Code of Canada was taken {rom the English
Drait Code, but was not cepicd in English legislation).

The former was the course adopted in a case in which it was found
that the accused had tampered with samples taken from a cargo of
wheat so that they might be available in the event of an arbitration
which might or might not take place (R. ©. VREONES(1891}, 60 1..].M.C.
62). This case is notable for the reason that, on appeal, it was held that:

“an attempt to mislead a judicial tribunal, which might be called into
existence, by the manufacture of false evidence is a misdemeanour, al-
though such tribunal was never called into existence and consequently
the manufactured evidence never used.”

It was applied and [ollowed in a Canadian case {R. v. SEVICK{(1930},
4 C.C.C.92) in which the accused was charged under 5.177. The facts
briefly, were that he wrote a letter to the police in which he said that he
suspected that a certain person had murdered his brother. He also
smeared with human blood a cap and shirt belonging to his brother
and hid them in a place where the police later found them. Fortunately,
the police doubted his story and obtained from him an admission of
what he had done, before trouble was caused to an innOCeNt PErsor.

In the Canadian case of R. ». BOYKO(1945), 83 C.C.C.295, a woman
who was leaving her husband had written notes to be found by him, im-
plying that she had heen kidnapped by a certain individual. She was
charged with {abricating evidence, but it was held that she could not be
convicted since the notes would not be admissible at the trial of the sug-
gested kidnapper. On appeal by the Crown the Court said, p.299:

“But in my opinion to change the charge from onc of fabricating
evidence to one of public mischief could not properly be called an
amendment at all, On the charge as read the accused was entitled to
her acquittal. On the proposed new charge the accused would neces-
sarily be arraigned, in other words, there wounld be a new trial.

“The Court was invited to say whether the proposed evidence would
disclose the offence of public mischief, but it is not the function of a
Court of law to advise parties on hypothetical sets of facts.”

There is, however, a remarkable and atrocious Canadian case where
the consequence of trouble to an innocent person was not averted (R. v.

LEFFLER(1937), 67 C.C.C.330). In 1934 one Earl Leffler was acquitted
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of a charge of murdering his grandfather. In 1936 he went to the police
and made a long statement in which he accused his grandmother of the
crime. After her arrest he appeared at the preliminary hearing and testi-
fied to the same effect, and as a result his grandmother was committed
for trial. About two months later and before the trial, he went to the
Crown Attorney and made another statement retracting the frst and
confessing that he himself had committed the murder of which he had
been found not guilty. He was charged with effecting a public mischief,
and after pleading guilty, was sentenced to five years in the penitentiary.

In R. v. KOZLUK(1948), 82 C.C.C.253, accused, a railway section-
man, complained to the police that while he was engaged in replacing
spikes which some unknown person had remaved from a railway track,
he was shot at and hit by some person or persons unknown. After investi-
gation it was alleged that his statements were false, and he was convicted
on a charge of public mischief, on the authority of R, v. MANLEY, R. v.
IHGGINS, R.v. LEFFLER and KERR v. HILL, [1936]5.C.(J)71. (In
the last named case, there was a false statement to the police that a motor
accident had occurred, the object being to cause an investigation to be
made. This was held to be a crime, even though the statement did not
include a charge ugainst an individual.)

What has been donc in s.120 has received rather striking confirmation
in a recent English case, R, v. NEWIAND, [1953]2 All E.R.1067 at
p-1073, where in a discussion of R. v. MANIEY, supra, the Lord Chief
Justice expressed the opinion of the Court that “it would be a useful
reform if such conduct as was there disclosed was made a summary of-
fence by the legislature.”

COMPOUNDING INDICTABLE OFFENCE.

121. Every one who asks or obtains or agrees to receive or obtain
any valuable consideration for himself or any other person by agree-
ing to compound or coneeal an indictable offence is guilty of an in-
dictable offence and is liable 10 imprisonment for two years.

This is new and codilies the common law offence of compounding
a felony. [t replaces the former s.181 which was said in COUTURE v.
BILODEAU(1938), 76 Que. $.C.340, to forbid “in the public interest the
reduction by compromise, without the consent of the court, of the
amount which may be recovered by a penal action.” {As to penal ac-
tions, sec 8.627, post.)
The following Canadian cases are relevant to the section as it now
reads:
R.uv. LEROUX(1928), 50 C.C.C.52, at p.56:
“(The complainant) admitted quite frankly that . ... .. he told the
accused that il he did not get it scttled he would swear out a warrant
for his arrest. In effect, the complainant, by threatening prosecution,
endeavoured to obtain payment of a debt. What was done in this
case amounted to an abusc of the process of the Court and should not
be tolerated. Assuming that the accused was guilty of a criminal of-
fence, if he made some scttlement with the complainant in conse-
quence of which no charge had been laid, the complainant would
have been guilty ol compounding a fclony. The criminal law was
not enacted [or the assistance of persons seeking to collect civil debts.”
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HAWKES v. WAUGH(1948), 21 M.P.R.417, at p.425:
“This Court, on appeal, is entitled to draw its own inferences from the
facts {found by the learncd trial judge, and these facts satisfy me that
the endorsement of the promissory note sued on was given in con-
sidcration of the withdrawal by the plaintiff of a criminal prosecution
instituted by him.”
Judgment for defendant following WILLIAMS v. BAYLEY(1866), L.R.
1 H.L.200 {noted infra).

GIASSON v. THIBAULT(1935), 73 Que.S.C.174 is similar in effect.

In an English case, R. v. BURGESS(1885), 16 Q.B.).141, it was held
that the offcnce of compounding a larceny may be committed by a person
other than the owner of the stolen goods or a material witness for the
prosecution.

Note that the section requires more than mere concealment. “To
know of a felony and not to inform the King’s officers is misprision of
felony”: HARDE & LANE LTD. v. CHILTON, [1928]2 K.B.306. It is
a misdemecanour at common law, and, in the scnse stated, it appears in
$5.50(1)(b} and 361(2)(b} of this Code.

However, the concept of the common law offence scems to be chang-
ing in such a way as to make it distinguishable [rom compounding only b
the existence of an agrecment. In WILLIAMS v. BAYLEY(1866), LR,
1 H.L.220, Lord Westbury expressed himself as follows:

“I apprehend the law to be this, and unquestionably it is a law dictated
by the soundest considerations of policy and morality, that you shall
not make a trade of a felony. If you are awarc that a crime has been
committed, you shall not convert thal crime into a source of profit
or benelit to yoursell. But that is the position in which these bankers
stood. They knew well, for they had belore them the confessing crim-
inal, that forgerics had been committed by the son, and they con-
verted that fact into a source of benefit to themselves by getting the
security of the father. Now, that is the principle of the law and the
policy of the law, and it is dictated by the highest considerations, If
men were permitted to trade upon the knowledge of a crime, and
1o convert their privity to that crime into an occasion ol advantage,
no doubt a great legal and great moral oflence would be committed.
And that is what I apprehend, the old rule intended to convey when
it embodied the principle under the words which have now some-
what passed into desuetude, namnely, “misprision of felony”, That was
a4 case when a man, instead of performiug his public duty, and giving
information to the public authorities of # crime that he was awarce of,
concealed his knowledge, wnd, [urther, converted it into a source of
emolument to himself.”

In R.uv. ABERG, [191871 All L.R.601, the accused, a nurse, was con-
victed on a count charging misprision of [elany which consisted in her
concealing a man who had been imprisoned ifor lLiouscbreaking and
had escaped, Tord Goddard, C.J. said:

“The third count was a count for misprision of felony. The jury found
the applicant guilty on that count as well as on the other (wo counts.
Misprision of lelony is an offence which is seill deseribed in the text-
books, but it is gencrally regarded nowadays as having hecome ab-
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182. Every one is guilty of an indictable offence and liable to seven years' im-
prisonment who corruptly takes any money or reward, directly or indirectly,
under pretence or upon account of helping any person to recover any chattel,
money, valuable security or other property which, by any indictable offence, has
been stolen, taken, obtained, extorted, converted or disposed of, unless he has
used all due diligence to cause the offender to be brought to trial for the same.

solcte or as having fallen into desuetude, although included in indict-
ments. I in any future case it is thought necessary or desirable to in-
clude in an indictment a count for misprision of lelony, great care
should be taken to see what——at any ratc according to more modern
authorities—are the constituents of the offence. [ call particular at-
tention to the speech of Lord Westbury in WILLIAMS v, BAYLEY
{1866), L.R. 1 H.L.220. It may be that the court will have carefully to
consider whether it is necessary to show @ concealment for the
benefit of the person charged. However, no point ol that sort is taken
in the present case . ..., ”

CORRUPTLY TAKING REWARD FOR RECOVERY OF GOODS,

122. Every one who corruptly accepts uny valuable consideration,
divectly or indirectly, under pretence or upon account of helping
any person to recover any thing obtained by the commission of an
indictable offence is gnilty of an indictable offence and is liable to
imprisonment for five years.

This is the lormer s. 182 altered as notud below. 1o comes Trom s.156
in the Code ol 1892 and 5.512 of the E.D.C. without the words “or bar-
gains lor” which appeau‘c(l there,

The provision originated In 7 % 8 Geo. TV, .29, 5.58 and 9 Geo. TV,
.50, 850 [L contained the words “unless he caused Lhe oflender to be
apprehended and brought to trial for the same™ As this might be im-
possible these words were altered in the Faveeny Aot 1861 {Imp.) Lo read
“unless he has used all due diligenee to cause the oilender to be brought
to trial for the same.” Greaves” Cons, Acts, p.1:b

This qualilication has been dropped from the revision because the
gist ol the oilence is in the word “corruptly”. I the accused has attempred
to bring the offender to justice, that Lact may be considered in mitiga-
tion, but if hie has acted corruptly, he should nut be tnmnine.

In R. v. PASCOFE(1819), 3 Cox,C.CABL, the accused received a sum
ol money from e prosecutrix for the porpose of buynig buck some goods
that had been stolen lom her, A conviction against him was affirmed.
The Court said:

“We are ol the opinion . ... .. that the receipt of the moncey by the
Prisoner was i corript veceiving ol such money wirhin the meaving
of the statute, the facts lound being that the prisoner knew the thieves,
andl assisted the prosccutrix in endeavonring to purchase the stolen
property from them, not meaning to hring them wo justice.”

In R.w. KING{ISL, 1 Cox,C.C.56, it was held suiticient o show that
the accused had soie corrupt anel impraper design.
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ADVERTISING REWARD AND IMMUNITY.—Advertising return of money ad-
vanced on stolen property.—Printing advertisement.

123. Every one who

(a) publicly adveriiscs a reward for the return of anything that
has been stolen or lost, and in the advertisement uses words to in-
dicate that no questions will be asked if it is returned,

(b) uses words in a public advertisement to indicate that a reward
will be given or paid for anything that has been stolen or lost,
without interference with or inguiry about the person who pro-
duces it,

(¢) promises or offers in a public advertisement to return to a
person who has advanced money by way of loan on, or has
boughi, anything that has been stolen or lost, the money so ad-
vanced or paid, or any other sum of money for the return of
that thing, or

(d) prints or publishes any advertisement referred to in para-
graph (a), (b) or (c),

is guilty of an offence punishable on summary conviction,

This is the former 5188 altered o make the offences punishable on
summary conviction. It was 8,157 in the Cade ol 1892, and came from
8.102 of the Laxceny Act, 1861 (Tinp.). The lormer scction gave a common
informer a right ol action to recover a penalty. Under the revision
(.627} a penal uction can be brought only by the Crown. Other provisions
as 10 common informers in the former ss. 1041 ¢t seq. were repealed in
1948,

See notes 10 85,121 and 122

Fsoarrs aND REscurs.

PRISON-BREACH.
124, Every one who
(a) by force or violence breaks a prison with intent 10 set at
liberty himself or any person confined therein, or
(b) with intent to escape forcibly breaks out of, or makes any
breach in, a cell or other place within a prison in which he is
confined,
is guilty of an indictable offence and is liable to imprisonment for
five years.

See notes following s.129,

ESCAPE.—Being unlawf ully at large.—Skipping bail,

125. Every one who

(u) escapes from lawful custody,

{b) is, before the expiration of a term of imprisonment to which
he was sentenced, at large within Canada without lawful excuse,
the proof of which lies upon him, or

(c) having been charged with a eriminal offence and being at
large on recognizance fails, without luwful excuse, the proof of
W.hiCh lics upon him, to appear in accordance with the recog-
nizance at the proper time and place for his preliminary inquiry,
to stand his trial, to receive sentence or for the hearing of an
appeal, as the case may be,
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OLD CODE:

183, Every one is liable 10 a penalty of two hundred and fifty dollars for each
offence, recoverable with costs by any persan who sues for the same in any court
faj publicly advertises a reward jor the return of any property which has been
of competent jurisdiction, who

stolen or lost, and in such advertisement uses any words purporting that no
questions will be asked; or

(b} makes use of any words in any public advertisement purporting that a reward
will be given or paid for any property which has been stolen or lost without seiz-
ing or making arty ingtiry after the person producing such property; or

{c} promises or offers in any such public advertisement to return fo any pawn-
broker or other person who advanced money by way of loun on. or has bought,
any property stolen or lost, the money so advanced or paid, or any other sum of
money for the return of such property: or

{d) prints or publishes any such advertisement.

187. Every one is puilty of an indictable offence and liuble to seven years im-
prisonment who, by force or violence, breaks any prisen with intent to sef at
liberty himself or any person confined therein on any criminal charge.

188. FEvery one is guiltv of an indictable offence and lable to two years' im-
prisonment who attempts to break prison, or wha forciblv breaks out of his cell
or makes any breach therein with intent to escape therefrom.

185, Every one is guilty of an indictable offence and llable to two years im-
privonment who, having been senfenced 1o Dnprisonment. Is afterwards, and
before the expiration of the termt for which he was sentenced, at large within
Canada without some lawful cause, the proef whereof shall lie on him.

189. Every one is guilty of an indictable offence and liable to iwo yeary’ im-
prisonment who,

fa) having heen convicted of an offence, escapes from any lawful custody in
which he may be under such conviction; or

th) whether convicted or not, escapes from any prison in whiclt he is lawfully
confined on any criminal charge; or

fc) having been charged with a erimingl offence and being on bail does not, with-
out lawful excuse, the proof whercof shail lie upon him, present himself at the
proper time and place for hiy prelimingry Inquiry or to stand his trial or to
receive his sentence or for the hearing of an appeal, as the case may be.

190, Every one is guilty of an indictable offence and Hable to two years' im-
prisonment who, being in lowful custody other than as aforesald on any critinal
charge, escapes from such custody,

193. Lvery one is guilty of an indictable offence and Hable to one years' im-
prisonment, who, by failing to perform any legal duty, permits a person in his
lawful custody on a criminal charge 10 excape therefrom.

194, Every one is guilty of an indictable offence and liahle to two years' Im-
prisomnent who with intent to facilitate the escape of any prisoner lawfully im-
prisonied conveys, or causes to be conveyed, any thing into any prison.

195, Every one is guilty of an indictable offence and liable 1o two years™ impris-
onment who knowingly and unlawfully, under colour of any pretended authority,
directs or procures the discharge of any prisoner not entitled to be so discharged,
and the person so discharged shall be held to have escaped.
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Section 125——continucd

is guilty of an indictable offence and is liable to imprisonment for
two years.

See notes [ollowing 5.129.

PERMITTING ESCAPE.—Conveying things into prison.—Discharge under pre-
tended authority.

126. Every one who

(#) permits a person whom he has in lawful custody to escape,
by failing to perform a legal duty,

(h) conveys or causes 10 he conveyed into a prison, anything,
with intent to facilitate the escape of a person imprisoned there-
in, or

(¢) direets or procures, under colour of pretended authority,
the discharge of a prisoner who is not entitled to be discharged,

is guillty of an indictalle offenee and is liuble to imprisonment for
two years,

Sce notes {ollowing s.124,

RESCUE.—Peace officer permilting cscape.—PFPrison officer permitling escape.

127. Every one who

{e) rescues any person {rom lawful eustody or assists any person
in escaping or attempting 10 escape from lawful custody,

(b) heing a peace ofbeer, wilfuily permiits a person in his luwful
custody to escape, or

{¢) being an officer of or un employee in a prison, wilfully permits
a person 10 escape from lawful custody therein,

is guilty of an indictable offence anul is liable to imprisonment for
five years.

Sec notes [ollowing s.124.

ASSISTING PRISONER OF WAR TO ESCAI'E.

128. Every one who knewingly and wilfully

(a) assists a prisoner of war in Canada to escape from a place
where he is detained, or :

(b) assists a prisoner of war, who is permilted to be at large on
parole in Cattada, 10 escape from the place where he is at large
on parole,

is guilly of an indiclusble offence and is liable to imprisonment for
five years.

Sce notes following s.129,

FULL TERM TO BE SERVED WHEN RETAKEN,
prisonment for cseape.——“Escape.”

129. (1) A person who cscapes while undergoing imprisonment
is, after undergoing any punishment 10 which he is sentenced for
that escape, required to serve the portion of his term that he had
nol served at the time of his escape.

(2) For the purposes of subsection (1), the porlion of a per-
son’s term that he had not served ot the lime of his eseape shall be
served

(a) in the prison from which the escape was made, if imprison-
ment for the escape is not awarded, or

Service of Remanst.—Im-
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191 Every one is guilty of an indictable offence and liable to seven years' im-
prisonment who,

{a} rescues any persSOR or 4ssisis any person in escaping, or attempting 1o escape,
from lawful custody, whether in prison or not, under sentence of death or im-
prisonment for life, or after conviction of, and before sentence for, or while in
such custody upon a charge of any crime punishable with death or imprisorment
for life. or

(b) being a peace officer and having any such person in his lawful custody, or
being an officer of any prison in which any such person is lawfully confined,
voluntarily and intentionally permits him 1o escape therefrom.

192, Every one is guilty of an indictable ofience and lable to five years™ im-
prisonment who,

(a) rescues any person, of assisis any persor i escaping, or ailompting to escape,
from lawful custody, whether in privon or nor, under a sentence of imprisonment
Jor any term less than life, or after conviction of, and before sentence for, or
while in such custody upon a charge of any crirmme punishable with imprisonment
for a term less than life; or

(b) being a peace officer having any such person in hix lnwful custody, or being
an officer of any prison in which such person is lawjully confined, voluntarity
and inreratiqrrau v permiis him jo escape therefrom.

186. Every one is guilty of an indictuble offence and lable 1o five years' im-
prisonment who knowingly and wilfully, .

{a} assists any alien enemy of His Majesty, being a prisoner of war in Canada,
to escape from any pluce in which he may be detained; or

{b) assists any such prisoner as aforesaid, stiffered to be ar large on his parole in

Canada or in any purt thereof, to escape from the place where he is at large on
his parole.

196. (1) Every one who escapes from custody and is retaken shall, after under-
going the punishnent, if any, 10 which he may be sentenced for such escape,
underge imprisonnient equivalent to the remainder of hiy term unexpived at the
time of his escape.

(2} Such imprisonment shall, if no imprisonment for such escape is awarded, be
served in the prison to which he was sentenced otherwise it shall be served in the
sanie prison to which he is sentenced jor such escape.

(3} Imprisonment for such escape muay be to the penitentiary or other prison
from which the escape was muade whether the term of such imprisomment is less
than two years or fwe or more vears.

(b) in ihe prison to which he is sentenced for the eseape, if
imprisonment for the escape is awarded.

(3) Where a person is senienced to imprisonment for an escape
he may, for the purposes of this section, he sentencedl to imprison-
raent in a penitentiary or in the prison from which the escape wus
made, whether the imprisonment is for less than two years or for
two years or more. '

(4) For the purposes of this section, “eseape” means breaking
prison, escaping from lawfu! custody or, without lawful excuse,
being at large within Canada hefore the expiration of a term of im-
prisonment to which a person has been senteneed.
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8s.124 to 129 reproduce the lonmer ss.185-196 without material
change. ‘Vhe relerence to artempt {s.188) has been omitted as being covered
by 5,406, post, and “cscape” has been defined to make it clear chat it in-
cludes prison-breach, The sections are based upon ss. 130 et seq. ol the
E.D.C., concerning which the lmperial Commissioners said in their
Report {(p.21):

“In refereuce to the somewhat intricate subject of escape and rescue

...... we have made distinctions, which are, we think, insufficiently

recognized by the existing law, between the commission of such of-

tences by peace olficers and gaolers, and by otlier persons.”

In Russell on Crimes, 10th ed., 339 the distinctions are set out as
follows:

“The term ‘escape’ is usually applied where the liberation of the

prisoner is cilected either by himsell or others, without force. Where

1 15 eflected by the prisoner himsell with force, it is called prison-

breaking: and where it is cffected by others, with foree, it is common-

ly called a rescue. (1t is distinct from Hight from justice before arrest.)

Escapes fall into three classes—escape by the prisoner, escape suf-
fered by an oflicer of the law, and cscape suflered by a private person
who has the prisoner in custody. But these distinctions, while recog-
nized as to common law offences, canuot be applied with exactness
to the statutes regulating offences of these classes.

As all persons are bound to submit themselves to the judgment of
the law, those who, when Tawfully arrested on crimninal process, free
themscives {rom custody before they are pul in a prison or other
legal place of detention, are guilly of a misdemeanor ... ... It is also
criminal in a prisoncer to escape from lawfu!l confinement on a crim-
inal charge though no {orce or artifice be used on his part to eflect
such purpose.”

At p.853:

“The breach of the prison within the meaning of the statnie {i.e. 23
Fdw. I De frangentibus prisonam, 1295) must be actual, and not
merely a constructive breaking. Therelore, if the party go our of a
prison without obstruction, the prison doors being open through the
consent or negligence of the gaoler, or il he otherwise cscape, without
using any Kind of force or violence, he seems to be guilty of a mis-
demeanor only. But the breaking neced not be inientional.” R. .
TTASWELL, infra, cited.

Escapes were further classificd as voluntary or negligent, according
1o whether or not they were the result of a deliberate act on the part of
a public officer.

Stephen’s Digest, p.104 says “There is a good deal of learning on the
subject founded on T Edw.2, st. 2 ‘De frangentibus prisonam’, but it is
mostly practically obsolete, This statute is not mentioned in the Re-
vised Statutes.”

Hals. 2nd ed,, Vol 9, p.361. classifies escape in the same way as Russell
(ahove) and adds:

“In all these cases it 1s immaterial whether the escape is belore or
alter conviction, or whether the prisoner was guilty or not, or whether
he was at the time of the escape actually in prison o on his way there
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or detained for the purposc of being scut there.
If a prisoner escapes from any lawlul custody, without force but
by artifice or similar means, he commils a common Jaw misdemeanour.”
If force is used to effect the escape it is the common law offence of breach
of prison (p.339), and is fetony or misdemeanour according to the offence
for which he is detained.

In R. v. HASWEILL{1821), Russ. & Ry.458, the prisoner escaped by
scaling a wall, but in doing so threw dowst some bricks placed loosely at
the top so as to give way when taken hold ol. The trial judge “doubied
whether there was such force used as to constituie the crime of prison
breaking, or whetlier it amounted only to an escape” and rescrved the
matter tor consideration of the judges.

“The judges were unanimously of the opinion that this was a prison
breach, and punishable as a common law felony, by imprisonment not
exceeding a year, to begin from the passing of the senience, and, il
thought right, the prisoner might be whipped three times in addition
to the imprisonment. Had this been an escape ondy, Richardson, J.
thought it would not have been {elony.”

§.196 had its genesis in the Criminal Procedure Act 1869(Can.),
.29, 5.87, and appears as s.11 of c.155 of the Reviscd Statutes 1880, an
Act Respecting Escapes and Rescues. It became 5.168 of the Code of
1892, as {ollows:

"Evéry onc who escapes from custody shall, on being retaken, serve
in the prison to which he was sentenced, the remaittder of his term
at the time of his escape, in addition to the punishment which 1s
awarded for such cscape; and any imaprisonment awarded for such
offence may be to the penitentiary or prison from which the escape
was made.”

The section was enacted in its later [orm in 1938, There was no
comment on it other than the statement “This is only a clarification.”
(Hansard, 1938, vol, TV, pA315).

_ In R. v. BAIL.DWIN{1945), 84 C.C.C.159, at p.161 (Ont.C.A.), the

following appears:
“Section 196 (am. 1938, ¢, 5.10] of the Criminal Code provides in
the case of one who escapes.custody that on being reraken he shall
serve a term equivalent to the remainder of his term unexpired at the
time of his escape in addition to the punishment awarded for his es.
cape. I observe that in England the Home Office in establishing a rule
as to when sentences should be made concurrent made an exception
in the case of attacks upon wardens which were required 1o e made
consecutive ... ... sec I, w. PHILLIPS(192D), 15 Cr. App. R. 161, In
some discussions that have occurred regarding the abolition of flogg-
ing as a punishmf:m exception has been suggested in the case of
breaches ol prisen discipline.
“There is solid reason for these distinctions. The guards are perform-
ing a public duty that involves personal visk. Their duties are per-
formed surrounded by persons of the criminal class, in prison for
crime committed. Ft is but poor prolection given to the guard if for
attacks upon him a concurrent sentence is to be the penalty. The due
carrving out of criminal justice requires that for violence to a guard
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Section 129—continued
punishment of the offender shall be real and such as shall be a de-
terrent.”
As to being at large without authority see R. v. POKITRUSKT and
comparable cases cited under s.640, post.

PART 1V,

SEXUAL OFFENCES, PUBLIC MORALS AND
DISORDERLY CONDUCT.

INTERPRETATION.

“GUARDIAN.”—*Public place."—“Theatre.”

130. In this Part,

(a) “guardian” includes any person who has in law or in fact
the custody or control of another person;

(b) “public place” includes any place to which the public have
access as of right or by invitation, express or implied; and

(c) “theatre” includes any place that is open 10 the public where
entertainments are given, whether or not any charge is made for
admission. '

Cl{a) is the {former 5.19%7(u); cl(b) is a modification of the former
197(b) and cl.(c} is the former 197(c) expressed in gencral terms. For the
origin of these deflinitions see 57-38 Vict., ¢.57, s.1: 6561 Vict., c.46, 5.5,
and 3 Edw.VII, c.13, 5.2.

The new definition of ‘public place’ is designed ta overcome ques-
tions which have ariseir in the cases as 10 whether restaurants, stores, and
other places to whichi the public are jnvited, are public places. In R. .
KREARNEY and DENNING(1907), 12 C.C.C.319, it was held that a
licensed saloon and billiard hall was a public place within $.197(b}; in
R. v. COUPAL{1946), 86 C.C.C.82, it was held thal a testaurant was
not. In R. o. CILIFFORD(1916), 26 C.C.C.5, it was held in a ‘case under
5.205 (now s.158), that the magistrate was justified in finding that this
massage parlour, to which apparently all comers were admitted, was a
place to which the public ‘are permitted to have access’ within the
statute.

SPECIAL Provisions.
CORROBORATION.—DMarringe a defence,

ual intercourse with accused.

13L. (1) No aceused shall be convicted of an offence under
section 140, 142, 143, 144, 145, 146, or 155 upon the evidence of
only one witness unless the evidence of the witness is corroborated in
a material particular by evidence that implicates the accused.

(2) No accused shall be convicted of an offence under section
144, paragraph (b) of section 145 or section 116 where he proves
that, snbsequent to the time of the alleged offence, he married the
person in respect of whom he is alleged, to have committed the
offence,

Burden of proof.— Previous sex-




