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STATUTES OF CANADA 1953-54
2-3 ELIZABETH II

Chapter 51

An Aect respecting the Criminal Law

Her Majesty, by and with the advice and consent of the Senate and
House of Comihons of Canada, enacis as follows:—

SHoORT TITLE.

1. This Aet may be cited as the Criminal Code.
INTERPRETATION.

DEFINITIONS. — %“Act.” — “Attorney General.” — “RBank-note,” — “Canadian
Forces."—"*Cattle.”—*Clerk of the court.”—“Counsel,’—*Count,”"—*Court of
appesl.”—“Court of ecriminal jurisdiction.”—*Day.’ . *Document of title to
goods."—"Document of title to lands.”"—"*Dwelling house.”—“Every one,”—
“Persan.’ —“Owner.” — “Explosive substance.” — “Feeble-minded person.” —
“Highway.”— “Her Majesty’s Forees,” — “Indictment.’” — *J nstice.” — “Magin.
trate.” — “Military.” — *Military law.”” —‘“Motor vehicle.” — “Municipality.” —
“Newly-horn child.” — “Night.” -— “Off ensive weapon.” — “Weapon,” —*Peace
officer.” — “Prison.” — “Property.” — upprggecutor.” — “Public deparyment.” —
“Public officer.”—*Public stores,”—**Steal.” —*Superior court of criminal ju-
risdietion."—*Territorial division.”—Testamentary instrument.”—*“Trustee.”
—“Valuable security.”——“Wreck."—*Writing.”

2. In this Aet,

(1) “Act” includes

(a) an Act of the Parliament of Canada,

(b) an Act of the legislature of the late province of Canada,

(c) an Act of the legislature of a province, and

(d) an Act or ordinance of the legislature of a province, terri-
tory or place in force at the time that province, territory or
place became a province of Canada;

(2) “Attorney General” means the Attorney General or Solicitor
General of a province in which proceedings to which this Act applies
are taken and, with respect to the Northwest Territories and the Yu-
kon Territory, means the Aitorney General of Canada;

(3) “bank-note” includes any négotiable instrument

(a) issued by or on behslf of a person carrying on the business
of banking in or out of Canada,

(b) issued under the anthority of the Parliament of Canada or
under lawful authority of the government of a state other than
Canada,

intended to be used as money or as the equivalent of money, im-

mediately upon issue or at some time subsequent thereto, and in-
cludes bank bills and bank post bills;
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2. in this Act, unless the context otherwise requires,

(1} “any Act,” or “any other Aet,” includes any Act passed or to be passed by
the parliament of Canada, or any Act passed by the legislature of the late
province of Canada, or pussed or to be passed by the legislature of any prov-
ince of Canada, or passed by the legislature of any province now a parl of
Canada before it was included therein;

(2} “Attorney General” means the Attorney General or Solicitor General of
any province in Canada in which any proceedings are taken under this Act,
and, with respect to the Northwest Territories and the Yukan Territory, the
Attorney General of Canada;

(4) “bank-note” includes all negotiable instruments issued by or on behalf of
any person, body corporate, or company carrying on the business of banking
in any part of the world, or issued by the authority of the Parliament of Can-
ada, or any Governor or other authority lawully authorized thereto in any of
His Majesty’s dominions, or by the authority of any foreign prince, or state or
government and intended to be used as equivalent to maney, either immediately
upon their issue or at some time subsequent thereto, and all bank bills and bank
post bills;

(3) “catle” includes any horse, mule, ass, swine, sheep or goat, as well as any
neat cattle or animal of the bovine species, and by whatever technical or fa-
miliar name known, and shall apply to one animal as well as to Hany;

(17) “indiciment” and “count” respectively include information and present-
ment as well as indictment, and also any plea, replication or other pleading, any
formal charge under section eight hundred and seventy-three, and any record;

(4) - “Canadian Forces” means the naval, army and air forces of
Her Majesty raised by Canada and consist of three services, namely,
the Royal Canadian Navy, the Canadian Army and the Royal Cana-
dian Air; Force;

(3) “eattle” means neat catile or an animal of the bovine species
by whatever technical or familiar name it is known, and includes a
horse, mule, ass, pig, sheep or goat;

(6) “clerk of the court” includes a persen, by whatever name or
title he may be designated, who from time to time performs the duties
of a clerk of the court;

(7) “counsel” means a barrister or solicitor, in respect of the
matters or things that barristers and solicitors, respectivel ¥, are auth-
orized by the law of the provinee to do or perform in relation to
Iegal proceedings;

(8) “count” means a charge in an information or indictment ;

(9) *court of appeal” means
(a) in the province of Ontario, the Court of Appeal,
(b) in the province of Quebec, the Court of Queen’s Bench,
appeal side,
(¢) in the province of Nova Scolia, the Supreme Court in ban.
€0,



18 MARTIN’S CRIMINAL CODE

Section 2{9)—continued

(d) in the provinece of New Brunswick, the Court of Appeal,
otherwise known as the Appeal Division of the Supreme Court,

(e) in the province of British Columbia, the Court of Appeal,

(f) in the province of Prince Edward Island, the Supreme
Court,

{g) in the province of Manitoba, the Court of Appeal,

(k) in the province of Saskatchewan, the Court of Appeal,

(i) in the province of Alberta, the Appellate Division of the
Supreme Court,

(j) in the province of Newfoundland, the Supreme Court, con-
stituted by two or more of the judges thereof,

(k) in the Yukon Territory, the Court of Appeal for the prov-
inece of British Columbia, and

(I} in the Northwest Territories

(i) for those parts of the Territories west of the one hun-
dred and second meridian of west longitude, the court of
appeal for the province of Alberta, and

(ii) for those parts of the Territoriea east of the one hun-
dred and second meridian of west longitude, the court of
appeal for the province of Saskatchewan, Manitoba, On-
tario, Yuebec, Nova Scotia, New Brunswick, Prince Edward
Island or Newfoundland;

(10) “court of criminal jurisdiction® means

(a) a court of general or quarter sessions of the peace, when
presided over by a superior court judge or a county or district
court judge, or in the cities of Montreal and Quebee, by a
municipal judge of the city, as the case may be, or a judge of
the sessions of the peace,

(b) amagisirate or judge acting under PPart XVI, and

(¢) in the provinee of New Brunswick, the county court;

(11) ““day® means the period between six o’clock in the fore-
noon and nine o’clock in the afternoon of the same day;

(12) “document of title to goods™ includes a hought and sold
note, bill of lading, warrant, certificate or order for the delivery or
transfer of goods or any other valuable thing, and any other docu.
ment used in the ordinuary course of business as evidence of the pos-
sesgion or conirol of goods, authorizing or purporting to anthorize,
by endorsement or by delivery, the person in possession of the docu-
ment to transfer or reccive any goods thereby represented or therein
mentioned or referred to;

(13) “document of title to lands” inelndes any writing that is or
contains evidence of the title, or any part of the title to real property,
or to any interest in real property, and any notarial or registrar’s
copy thereof, and any duplicate instrumeni, memorial, certificate or
document authorized or required by any law in foree in any part of
Canada with respect to registration of titles, that relates to title to
real properiy or to an interest in real property;
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(k) in the Northwest Territories for those parts of the said Territories west of
the eighty-ninth meridian of west longitude, the court of appeal as in this para-
graph defined for the provinces of Manitoba, Saskatchewan, Alberta and
British Columbia, and for those parts of the said Territories east of the eighty-
ninth meridian of west longitude, the court of appeal as in this paragraph de-
fined for the provinces of Ontario, Quebec, Nova Scotia, New Brunswick, and
Prince Edward Island:;

(24} “night” or “night time" means the interval between nine o'clock in the
afternoon and six o’clock in the forenoon of the following day, and “day” or
“day time” includes the interval between six o'clock in the forenoon and nine
o’clock in the afternoon of the same day;

(11) “document of title to goods” includes any bill of lading, India warrant,
dack warrant, warehousekeeper's certificate warrant or arder for the delivery
or transfer of any goods or valuable thing, bought and sold note, or any other
document used in the ordinary course of business as proaf of the possession
or control of goods, authorizing or purporting to authorize, either by endorse-
ment or by delivery, the possessor of such document to transfer or receive any
goods thereby represented or therein mentioned or referred to:

(12} “documens of title to lands” includes any deed, map, paper or parchment,
written or printed, or partly written and partly printed, being or containing
evidence of the title, or any part of the title to any real property, or to any
interest in any real property or any notarial or registrar's copy thereof or any
duplicate instrument, memorial, certificate or document authorized or required
by any law in force in any part of Canada respecting registration of titles, and
relating to such title;

335. (g) “dwelling-house” means the whole or any part of any building kept
or occupied as a permanent or temporary residence;

139. A building occupied with, and within the same curtilage with, any dwell-
ing-house shall be deemed to be part of the said dwelling-house if there is be-
tween such building and dwelling-house a commutnication, either immediate
or by means of a covered and inclosed passage, leading from the one 1o the
other, but not otherwise.

2. par. (13} “every one,” “person,” “owner,” and other expressions of the same
kind include His Majesty and all public bodies, bodies corporate, societies, com-
panies, and inhabitants of counties, parishes, municipalities or other districts
in relation to such acts and things as they are capable of doing and owning
respectively;

(14) *dwelling house’® means the whole or any part of a building
or structure that is kept or occupied as a permanent or temporary
residence and includes a building within the curtilage of a dwelling
house that is connected to it by a doorway or by a covered and en-
closed passageway

(15) “every one,” “person,” “owner,” and similar expressions
include Her Majesty and public bodies, bodies corporate, societies,
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Scction 2(15)—continued

companies and inhabitants of counties, parishes, municipalities or
other districts in relation te the acts and things that they are capable
of deing and owning respectively;

(16) “explosive substance® includes

(a) anything intended to be used to make an explosive sub-
stance, and

(b) anything, or any part thereof, used or intended 1o be used,
or adapted 10 cause, or to aid in causing an explosion in or
with an explosive subsiance;

(17) “feeble-minded person” means a persen in whom there
exists and has existed from birth or from an early age, mental de-
fectiveness not amounting to imbecility, but so pronounced that he
requires care, supervision and conitrol for his proteciion or for the
protection of others;

(18) “highway® means a road to which the public has the right
of access, and includes bridges over which or tunnels through which
a road passes;

(19) “Her Majesty’s Forces” means the naval, army and air forces
of Her Majesty wheresoever raised, and includes the Canadian
Forces;

(20) “indictment” includes
(a) information, presentment and a count therein,
(b) aplea, replication or other pleading, and
(¢) any record;

(21) “justice” means a justice of the peace or a magistrate, and
includes twe or more justices where two or more justiees are, by law,
required to act or, by law, act or have jurisdiction;

(22) “magistrate” means a police magistrate, a stipendiary magis-
trate, a district magistrate, a provincial magistrate, a judge of the
sessions of the peace, a recorder, or any person having the power
and authority of two or more justices of the peace, and includes the
lawful deputy of each of them;

(23) ““military” shall be construed as relating to all or any of the
Canadian Forces;

(24) “military law” includes all laws, regulations or orders re-
lating to the Canadian Forces;

(25) “motor vehicle” means a vehicle that is drawn, propelled
or driven by any means other than by muscular power, but does
not include a_vehicle of a railway that operates on rails;

(26) “municipality” includes the corporation of a eity, town,
village, county, township, parish or other territorial or local division
of a province, the inhabitants of which are incorporated or are en.
titled to hold property collectively for a public purpose;

(27) “newly-born child” means a person under the age of one
year;

(28) “night’® means the period between nine o’clock in the after-
noon and six o’clock in the forenoon of the following day;
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{i4} “explosive subsiance” includes any materials for meoking an explosive sub-
stance; also any apparatus, machine, implement or materials, used or intended
to be used, or adapted for causing, or aidihg in causing, any explosion in or
with any explosive substance; and also any part of any such apparatus, ma-
chine or implement:;

(15) “feeble-minded person™ means a person in whose case there exists from
birth or from an early age, mental defectiveness not amounting to imbecility yet
so pronotinced that he requires care, supervision and controf for his own pro-
tection or for the protection of others;

285. (9) For the purposes of this section “highway” shall include any road
to which the public has the right of access, including bridges over which, or
tunnels through which, a road passes.

2. par. (17) “indictment” and “count” respectively include information and
presentment as well as indictiment, and also any plea, replication or other plead-
ing, any formal charge under section eight hundred and seventy-three, and any
record;

(18) “justice” means a justice of the peace, and includes two or more justices,
if two or more justices act or have furisdiction, und also a police ragistrate, a
stipendiary magistrate and any person having the power or authority of two
or more justices of the peace;

(28) “police magistrate” includes a deputy police magistrate, a magistrate and
a deputy magistrate having the powers of « police magistrate under the laws
of the province;

(21) “military law” includes all laws, regulutions or orders governing or in
respect of the Army, the Navy or the Air Faorce;

(22) “municipality” includes the corporation of any cify, town, village, county,
township, parish or other territorial or local division of any province of Can-
ada, the inhabitants whereof are incorporated or have the right of holding
property _jor any purpose;

(24) “night” or “night time" means the interval hetween nine o'clock in the
afternoon and six o'clock in the forenaon of the following duy, and “day” or
“day time” includes the interval between six o'clock in the forenoon and nine
o'clock in the afternoon of the same day;

(29) “offensive weapon” or “weapon® means
{a) anything that is designed to be used as a weapon, and
(b) anything that a persen uses or inteads to usc as a weapon,
whether or not it is designed 1o be used as a weapot,
and, without restricting the generality of the foregoing, includes a
firearm, air-gun or air-pistol and ammunition for firearm, air-gun
or air-pistol ;
(30) “peace officer” includes

{2) a mayor, warden, reeve, sheriff, deputy sheviff, sheriff’s
officer and jusiice of the peace,
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Section 2(30)———continued

(b) awarden, deputy warden, instructor, keeper, gaoler, guard
and any other officer or permanent employee of a prisen,

(c) a police officer, police constable, bailiff, canstable, or other
person employed for the preservation and maintenance of the
public peace or for the service or execution of civil process,
and

(d) an officer or person having the powers of a customs or
excise officer when performing any duty in the administration
of the Customs Act or the Excise Aet;

(31) “prison” includes a penitentiary, common gaol, public or
reformatory prison, lock-up, guard-room or other place in which
persons who are charged with or convicted of offences are usually
kept in custody;

(32) “property” includes

(a) real and personal property of every description and deeds
and instruments relating to or evidencing the title or right to
property, or giving a right to recover or receive money or
goods,

(b} properly originally in the possession or under the control
of any person, and any property into or for which it has been
converted or exchanged and anything acquired at any time by
such conversion or exchange, and

(c¢) any postal card, postage stamp or other stamp issued or
prepared for isrue under the authority of the Parliament of
Canada or of the legislature of a province for the payment to
the Crown or a corporate body of any fee, rate or duty, whether
or not it is in the possession of the Crown or of any person;

(33) “prosecutor” means the Attorney General or, where the At-
torney General does not intervene, means the person who institutes
proceedings to which this Act applies, and includes counsel acting
on hehalf of either of them

(34) ‘“public department” means a department of the Govern-
ment of Canada or a branch thereof or a board, commission, cor-
poration or other body that is an agent of Her Majesty in right of
Canada;

(353) “public officer” includes
(a) an officer of cnstoms or excige,
(b) an officer of the Canadian Forces,
(c) an officer of the Royal Canadian Mounted Police, and
{d) any officer while he is engaged in enforcing the laws of
Canada relating io revenue, customs, excise, trade or navi-
gation;
(36) “public stores” ineludes any movable property that is under
the care, supervision, administration or control of a public depart-
ment or of any person in the service of a public department;

(37) “steal” means to commit theft;

(38) “superior court of criminal jurisdiction’ means
{a) in the province of Ontario, the Supreme Court,
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(27) “peace officer” includes a mayor, warden, reeve, sheriff, deputy sheriff,
sheriff's officer, any justice of the peace, and also the warden, deputy warden,
instructor, keeper, guard or any other officer or permanent employee of a
penitentiary and the gaoler or keeper of any prison and any police officer,
police constable, bailiff, constable or other person employed for the preserva-
tion and maintenance of the public peace or for the service or execution of civil
process, and shall also include any officer or person having the powers of a
Customs or Excise officer when performing any duty in the administration of
the Customs Act or the Excise Act;

(29) “prison” includes any penitentiary, common gaol, public or reformatory
prison, lock-up, guard room or other place in which persons charged with the
commission of offences are usually kept or detained in custody;

{31) “property” includes,

(a} every kind of real and personal property, and all deeds and instruments
relating to or evidencing the title or right to any property, or giving a right to
recover or receive any money or goods,

(B} not only such property as was originally in the possession or under the
control of any person, but also any property into or for which the same has
been converted or exchanged and anything acquired by such conversion or
exchange, whether immediately or otherwise,

(c) any postal card, postage stamp or other stamp issued or prepared for issue
by the authority of the Parliament of Canada, or of the legislature of any
province of Canada, for the payment to the Crown or any corporate body of
any fee, rate or duty, and whether still in the possession of the Crown or of
any person or corporation;

(32} “public department” means a department of the Government of Canada
or a branch thereof and a board, commission, corporation or other body that
is an agent of His Majesty in right of Canada;

(33) “public officer” includes

(a) an officer of cusioms or excise;

(b) an officer of the Canadian Forces;

{c) an officer of the Royal Canadian Mounted Police: and

{(d ) any officer while he is lawfully engaged in enforcing the laws of Canada
relating to revenue, customs, trade or navigation;

{34) “public stores” includes all stores under the care, superintendence or con-
trol of any public department as herein defined, or of any person in the service
of such department;

(38) “superior court of criminal jurisdiction” . means and includes, the Courts
following or such Courts as may be substituted therefor:

(@} in the province of Ontario, the Supreme Court of Ontario,

(b) in the province of Quebec, the Court of King's Bench,

(¢} in the provinces of Nova Scotia, New Brunswick, Alberta and Newfound-
land, the Supreme Courts of the said provinces respectively,

{d) in the province of British Columbia, the Supreme Court and the Court
of Appeal of that province,

(¢) in the province of Prince Edward Island, the Supreme Court af Judicature,
{f} in the provinces of Manitoba and Saskatchewan, the Court of Appeal or
the Court of King's Bench,

(g) in the Yukon Territory, the Territorial Court;
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Section 2(38)—continued

(b) in the province of Quebec, the Court of Queen’s Bench,
(c¢) in the provinces of Nova Scotia, New Brunswick, Alberta
and Newfoundland respectively, the Supreme Court,

(d) in the province of British Columbia, the Supreme Court
or the Court of Appeal, .

(e) in the province of Prince Edward Island, the Supreme
Court of Judicature,

() in the provinces of Manitoba and Saskatchewan respec-
tively, the Court of Appeal or the Court of Queen’s Bench,
(g) in the Yukon Territory, the Territorial Court, and

(h) in the Northwest Territories, the Territorial Court;

(39) ‘““territorial division” includes any province, county, union
of counties, township, city, town, parish or other judieial division or
place to which the context applies;

(40) “testamentary instrument” includes any will, codicil or
other testamentary writing or appointment, as well during the life
of the testator whose testamentary dispesition it purports to be as

after his death, whether it relales to real or personal property, or to
both;

(41) ““rustee” means a person who is declared by any Act to be
a trustee or is, by the law of the province, a trustee, and without re-
stricting the generality of the foregoing, includes a trustee on an
express trust created by deed, will or instrument in writing, or by
parol;

(42) “valuable security” includes
(a) an order, exchequer acquittance or other security that en-
titles or evidences the title of any person,
(i) to a share or interest in a public stock or fund or in any
fund of a body corporate, company or society, or
(ii) 1o a deposit in a savings bank or other bank,
(b) adebeniure, deed, bond, bill, note, warrant, order or other
security for money or for the payment of money,
() a document of title to lands or goods wheresoever situate,
(d) astamp or writing that secures or evidences title to or an
interest in a chattel personal, or that evidences delivery of a
chattel personal, and
{e) a release, receipt, discharge or other instrument evidene-
ing payment of money;

(43) “wreck” includes the cargo, stores and tackle of a vessel
and all parts of a vessel separated from the vessel, and the property
of persons who belong to, are on hoard or have quitted a vessel that
is wrecked, siranded or in distress at any place in Canada; and

(44) “writing” includes a document of any kind and any mode
in which, and any material on which, words or figures, whether at
length or abridged, are writien, printed or otherwise expressed, or
a map or plan is inscribed.



INTERPRETATION—-SECTION 2 25

OLD CODE:

(39} “territorial division” includes any county, union of counties, fownship,
city, town, parish or other judicial division or place to which the context ap-
plies;:

(40} “testamentary instrument”’ includes any will, codicil, or other testamentary
writing or appointment, as well during the life of the testator whose tesia-
mentary disposition it purports to be as after his death, whether the same relates
to real or personul property, or both;

(42) “trustee’” means a trusiee on some express trust created by some deed,
will or instrument in writing, or by parole, or by any Act, or otherwise, and
includes the heir or personal representative of dny such trustee, and every
other person upon or to whom the duty of such trust has devolved or come,
whether by appointment of a court or otherwise, and also an executor or ad-
ministrator, and an official manager, assignee, liquidator, or other like officer
acting under any Act relating to joint stock companies, bankruptcy or in-
solvency, and any person who is, by the law of the province of Quebec, an
administrateur or fidéiconumissaire; and “trust” includes whatever is by that
law an administration or fidéicommis;

{43) “valuable security” includes any order, exchequer acquittance or other
security entitling or evidencing the title of any person to any share or interest
in any public stock or fund, whether of Canada or of uny province thereof, or
of the United Kingdom, or of Grear Britian or Ireland, or of any British
colony or possession, ar of any foreign state, or in any fund of any body cor-
porate, company or sociefy, whether within Canada or the United Kingdom,
or any British colony or possession, or in any foreign state or country, or to
any deposit in any savings bank or other bank, and also includes any deben-
ture, deed, bond, bill, note, warrant, order or oiher security for money or for
payment of money, whether of Canada or of any province thereof, or of the
United Kingdom, or of any British colony or possession, or of any foreign
state, and any document of title to lands or goods wheresoever such lands or
goods are situate, and any stamp or writing which secures or evidences title to
or interest in any chattel personal, or any release, receipt, discharge or other
instrument, evidencing payment of money, or the delivery of any chatiel per-
sonal;

(36) “shipwrecked person” includes any person belonging to, on board of, or
having quitted any vessel wrecked, stranded ar in distress at any place in Can-
ada;

(44) “wreck” includes the cargo, stores and tackle of any vessel and all parts
of a vessel separated therefrom, and also the property of shipwrecked persons;

(43) “writing” includes any mode in which, and any material on which, words
or figures, whether at length or abridged, arc written, printed or otherwise ex-
pressed, or any map or plan is inscribed;

Nowes ToSeerron 2.

A reference to Lhe concordance will show that several of the defini-
tions which {ormerly appeared in the interpretation section have been
dropped.
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Section 2-—continued

(1) The words “or to be passed” have been dropped as unnecessary.
8.10 of the Interpretation Act provides that “the law shall be considered
as always speaking.”

(2) No change in effect but see also s.31(1)(1) of the Interpretation
Act (Ministers and Deputies). In R. v. MORRIS, [1950]0. W .N.377 this
was held in effect to empower a Deputy Minister to do administrative
acts on the part of the Minister, The exercise of Ministerizl discretion is
personal to the Minister.

(3) No change in effect. Formerly par. (4) of 5.2 (1}.

(4) No change. Formerly par. (4a) of 5.2 (1). Sec 1951, .47, 5.1,

(5) No change in effect.

(6) New. It is to provide a uniform expression.

(7) New.

(8) This comes from the former par. (17} of 5.2 and is redrawn to con-
form to the provision (s.696, post) that more than one offence may be
included in an information. This is new in the Criminal Code but has
been included in other penal Acts and Regulations, e.g., the Wartime

Prices and Trade Board Regulations, the Defence of Canada Regula-
tions and provincial Liquor Acts.

{9) This alters the former par.(7) of s.2 by substituting the 102nd
Meridian for the 89th, in conformity with the provision of the North-
west Territories Act, R.S.C. 1952, ¢.881, in respect of civil cases, and also
by including the Court of Appeal for Newfoundland as one of the Courts
of Appeal for parts of the Northwest Territories east of the 102nd Merid-
ian.

(10) This is new and obviates a need for repetition by adopting a
comprehensive term for the courts defined, Tt conforms to a Quebec
statute of 1953 substituting “municipal court” for “recorder’s court.”

(11) From the former par. (24) of 5.2, No change in effect.

(12) The former par. (11} of 5.2. No change in effect.
(13} The former par. (12) of 5.2. No change in effect.

{14} This is derived from the former s5.335(1)(¢) and 339. No change
in effect.

(15) The former par. {13) of 5.2, No change in effect.
(16) The former par. (14) of s.2. No change in effect.
(17) The former par. (15) of 5.2. No change in effect.

(18) The former 5.285 (9). It came into the Code as the result of an
accident in the Windsor tunnel.

(19) The former par. (16a) of 5.2Z. No change. See 1951, c.47, s.1.
(20) From the former par. 17 of 5.2. No change in effect.
(21) The former par. (19) of 5.2, No change in effect.

(22) This is new and saves repetition. However, it dues nol apply to
Part XVI as the word is specially defined {for that Part (5460, post) .

(23) The former par. (20a) of 5.2. No change. See 1951, ¢.47, 5.1,
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(24) The former par. (21) of 5.2. No change in effcct. See 1947-48, ¢.39,
5.2

(2b) New. It was held in R. v. OWENS(1950), 98 C.C.C.279, and R. v.
URBSHOTT(1951), 99 C.C.C.320, that a farm tractor is not a motor
vehicle, but R, v, GAJEWSKI(1952), 102 C.C.C.115 is to the contrary,

(26) The former par. (22) of 5.2. No change in effect.

(27) New. This comes from the Infanticide Act, 1938 (U.K.).

(28) From the former par. (24) of s.2. No change in effect.

(29) The former par. (25) of 5.2. No change. See 1951, c.47, s.1.

(30) The former par. (27) of s.2. No change in effect.

(31) The former par. (29) of 5.2 with the addition of the words “or
convicted”. :

(32) The former par, (31) of s5.2. No change in effect. “Property”
was defined in the Larceny Act, 1861 (Imp.) by a definition taken from
20 & 21 Vict,, c.54, 5.17, but made wider. Greaves” Cons. Acts, p.71 notes
that the words “anything acquired by such conversion or exchange,
whether immediately or otherwise”” were substituted for the words “the
proceeds thereof respectively, and anything acquired by such proceeds”,
so that “however many exchanges may have been made in the property,
any fraudulent disposal of the proceeds ultimately obtained may be
included within this clause.”

See also 5.3(2). For the purposes ol Part IX, “property” is defined in
5.370, post.

(33) New, This provides a uniform expression to replace “crown”,
“prosecutor”, “Attorney General”, etc., as formerly used to refer to the
person conducting a prosecution,

(34) The former par. (32) of 5.2, No change in effect.

(35) The former par. (33) of 5.2. No change in effect. See 1951, c.47,
s.1.

(36) The former par. (34) of 5.2. No change in effect.

(37} New. This avoids the expression “theft or stealing” in the former
5.347. See also 5,446,

(38} No change in effect.

(39) This bas been widened by inserting the word "province”. It
will be applicable where a person is authorized to act or to exercise
jurisdiction throughout a province.

(40) No change in effect.

(41} This is the former par. (42} of 5.2 simplified without change in
effect.

(42) The former par. (43) of 5.2. No change in effect. Chattels per-
sonal are mere moveables, generally such things as furniture, jewels,
animals. Sce also s.3(3).

(43) This combines the former pars. (36) and (44) of 5.2.

(44) The former par. (45) of 5.2. The words “a document of any kind"
have been added to obtain uniformity of expression.
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PART 1.
(GENERAL.

DETERMINATION OF AGE.—Postcard a chattcl, value.—VYaluc of valuable
security,—Possession,—Meaning of cxpressions taken from other Acis.—Sex-
ual intercourse.

3. (1) For the purposes of this Acl a person shall be deemed to
have been of a given age when the anniversary of his birthday, the
number of which corresponds to that age, is fully completed, and
until then to have been under that age.

(2) For the purposes of this Act a postal card or stamp referred
to in subparagraph (e) of paragraph (32) of section 2 shall he
deemed to be a chattel, and to be equal in value to the amount of the
postage, rate or duty expressed on its face.

(3) For the purposes of this Act, the following rules apply for
the purpose of determining the value of a valuable security where
value is material, namely,

(a) where the valuable security is one mentioned in subpara-
graph (a) or (b) of paragraph (42) of section 2, the value
is the value of the share, interest, deposit or unpaid meoney, as
the case may be, that is secured by the valuable security;

(b) where the valuable security is one mentioned in subpara-
graph (¢) or (d) of paragraph (42) of section 2, the value is
the value of the lands, goods, chattel personal or interest in
the chatiel personal, as the case may be; and

(e¢) where the valuable security is one mentioned in subpara-
graph (e) of paragraph (42) of gection 2, the value iz the
amount of money that has been paid.

(4) For the purposes of this Act,

(a) n person has ariything in possession when he has it in his
personal poesession or knowingly

(i) has it in the actual possession or custody of another per-
son, or

(ii) has it in any place, whether or not that place belongs to
or is oceupied by him, or the use or benefit of himself or of
another person; and

(b) wheze one of two or more persons, with the knowledge and
consent of the rest, has anything in his custody or possession,
it shall be deemed to be in the custody and possession of each
and all of them.

(5) Where an offence that is dealt with in this Act relates to a
subject that is dealt with in another Act, the words and expressions
used in this Aet with respect to that offence have, subject to this Act,
the meaning assigned to them in that other Act.

(6) For the purposes of this Act, sexunal intercourse is complete
upon penetration to even the slightest degree, notwithstanding that
seed is not emitted.

_ Subsec. (1) is the former subsec. (2) of 5.2, It is important not only
with reference to the capacity ol children but also to those sections, c.g.,
55.143 and 144, in which age is & condition of the offence.
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2. {2} For the purposes of this Act a person shall be deemed to have been
of a given age when the anniversary of his birthday, the number of which corre-
sponds to that age, shall have been fully completed, and until then to have
been under that uge.

3. For the purpose of this Act a postal card or any stamp referred to in the
last preceding section shall be deemed to be a chattel, and to be equal in value
to the amount of the postage, rate or duty expressed on its face in words or
figures or both,

4. Valuable security shall, where value is material, be deemed to be of value
equal to that of the unsatisfied money, chattel personal, share, interest or de-
posit, for the securing or payment of which, or delivery or transfer or sale of
which, or for the enititling or evidencing title to which, such valuable security
is applicable or to thai of such money or chattel personal, the payment or de-
livery of which is evidenced by such valuable security,

5. In this Act, unless the confext otherwise requires,

{a) finding the indictment includes also exhibiting an information and making
a presentment;
(b} having ir one’s possession includes not only having in one’s own personal
possession, but also knowingly,

(i) having in the actual possession or custody of any other person, and

(ii) having in any place, whether belonging to or occupied by one's self or

not, for the use or benefit of one’s self or of any other person. .
(2) If there are two or more persons, and any one or more of them, with the
krowledge and consent of the rest, has or have anything in his or their custody
or possession, it shall be deemed and taken to be in the custody and possession
of each and all of them.
6. In every case in which the offence dealt with in this Act relates to the sub-
ject treated of in any other Act the words and expressions used herein in re-
spect to such offence shall have the meaning assigned to them in such other
Act.

7. Carnal knowledge is complete upon penetration to any, even the slightest
degree, und even without the emission of seed,

In R v FALLOTWS, [19564] 1 All E.R.6G23, in which it was NICCOSSATY
tg consider the words “person who is not less than thirty years of age”, it
was held that the appellant’s age at the time of trial and sentence
was the governing lactor,

Subsec. {2} 1s the {ormer .8, No change in effect.

Subsec. (8) is the former s4. No chiange in eflect. It requires to be read
with the definition in 5.2 {(12) ol which in fact 11 fonmned part when it was
first enacted by 1890, .37, 820 4n Aet vespecing Threats, Intimidation
and othey Offences. Tt came into the Gode of 1892 in the same {orm, as
part of par. {cc) of 5.9,

Subsce, (1) combines the former subsees, (1) (b) and (2) of 5.5 which
as they stood required to be read togedher o complete the delinition.
The words “knowingly having it in the actual custody  or posses-
sion of any other person”, sometimes called constructive possession,
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first appeared in the Coinage Offences Act, 1861 (Imp.) and were in-
troduced to remove doubts which had arisen upon the cases of R. v.
ROGERS (1839), 2 Mood. C.C.85; R. v. GERRISH (1839), 2 Mood. & R.
219; and R. v. WILLIAMS (1842), Car. & M. 259, whether a person could
be said to be in possession of a coin within the meaning of 2 Wm. 1V,
c.34, 5.1, which was with his knowledge in the personal possession of
another in his company.,

Instances of its application appear as follows:

In R. v. PARKER(1941), 77 C.C.C.9, it was held that accused was not
ilty of retaining stolen property in his possession under the former
8.399 because the actual thief had retained exclusive control of it.

Similarly in VAILLANCOURT v. R.(1951), 100 C.C.C.87, a case.
* under the Customs Act, it was held that the accused was in possession of
the goods in question because he had a right of control over them. The
following appears at p.93:
“It seems to me that when two penal laws use the same word to desig-
nate the same thing, the definition of the word in one of the laws ap-
plies to the other, especially when the definition conforms to the
general principles of law and logic. The common contro! of D, and
V. over the refrigerators . . . ... is a joint possession within the mean-
ing of the definition contained in s.5 of the Criminal Code.”

It has been held also to “express closely what is involved” in the
meaning of “possession” in the Ontario Game and Fisheries Act (R. v.
CAMPBELL, [1938]4 D.L.R.778; R. v. TUTTLE(1951), 101 C.C.C.249)
and the Ontario Fishery Regulations (R. ex. rel. BATTRICK v. LAVER
(1953), 105 C.C.C.524).

There has been a difference of opinion concerning its application
to the Opium and Narcotic Drug Act. See R. v. COLVIN and GLADUE
(1942), 78 C.C.C.282; R. v. MARTIN{1948), 92 C.C.C.257; LAMY v. R.
(1950}, 101 C.C.C.94.

Although not cited, it appears too that it would not apply to the Com-
bines Investigation Act, since it was held in R. v. McGAVIN BAKERIES
(No. 5) (1951}, 100 C.C.C.215 at P‘222’224 that bare possession of docu-
ments at some relevant time, akin to bare custody, was sufficient and
that knowledge was not an essential. “I find it implicit in this new legis-
lation that the possession required by it is possession of a different kind
and quality than that which may be required under other statutes”,

Subsec. (5) is the former s.6. This appears as the concluding part
of 5.4 of the (Can) Cr. Law Bill of 1891 where it is said to be new.
The first part of the section says that “mail”, “mailable matter”, “post

letter”, “post letter bag™” and “post office” shall have the meanings as-
signed to them in the Post Office Act.

In R. v. RYAN(1904), 9 C.C.C.347, a prosecution against a letter
carrier, it was held that a decoy letter upon which postage has been
paid, written by a post office inspector, and delivered by him to the
proper sorting office for distribution is a “post letter” within the mean-
ing of the Code and of the Post Office Act,
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R. v. SHANDRO(1923), 38 C.C.C.337, prosecutiorf against a post-
master for theft of a post letter, is a case which turnéd upon a question
of misdirection but so far as it applied to 5.6 is ih accord with R. w.
RYAN. Here also a decoy letter was used.

See also note to FPAILLANCOURT v. R., sufra.
Subsec, (6) is the former 5.7 altered to pr

instead of the various terms used in the
216,298, and 301.

PART I--SECTIONS 3.6

ide a uniform expression
pealed Code in 5.204,213,

Cpass, ot

-
aw pelating to the government

CANADIAN FORCES NOT AFFECTED.

4. Nothing in this Act affects any
of the Canadian Forces.

This section was 5983 (2) of the1892 Code and s.8 of the 1927
Code. It appears in the Offences gfainst the Person Act 1861 (Imp.),
.68, and in the Forgery Act 186)/(Imp.), .50, in each case in a con-
text to the effect that indictuble/ pifences committed within Admiralty
jurisdiction may be tried and dippsed of in any country or place in Eng-
land or Ireland where the offghddr is apprehended or is in custody.

In Canada it appears as 's.2%9~of the Criminal Procedure Act 1869.\"
It was reenacted 1947-1948 ¢.31, 5.8, and may be read with s.62 (1) of
the National Defence Act 1950, ¢.43: “Nothing in the Code of Service
Discipline affects the jurisdiction of any civil court to try a person for
an oftence triable by that court.” “Canadian Forces” is defined in 5.2 (4) .

There does not appear to be any reported case upon this section, but
the following may atford a clue to its application;
R. v. KIRKUP(1950), 84 Cr.App.Rep.150: “It has been said by this
Court and also at assizes, that, where an offence has been com-
mitted by a serving soldier in relation to Government property at the
barracks or camp or other place where he is stationed, the proper per-
son to deal with the matter is his conmimanding officer so that the of-
fenice may be dealt with under military law, and that it is unnecessary
for the civilian police to interfere. , , . . . The Court hopes that this
state of affairs will not occur again.”
At the time the offence respecting Government property was discovered,
the civil police “were making inquiries into some other case with which
the appellant was suspected of being concerned, and which it would be
proper for them to deal with as it did not relate to Army property.”

The language of R. v. KIRKUP was adopted in R. v. RUSSELL(1951),
99 C.C.C.316, and it was remarked that, with reference to the trials of
two other soldiers to whose offences Russell was alleged to have been
accessory, “we expressed surprise that their offences were dealt with in
2 civilian Magistrate’s Court instead of by the Army authorities.”

PUNISHMENT ONLY AFTER CONVICTiON,—Panishment only as prescribed.
~Offences outside of Canada.
5. (1) Where an enactment creates an offence and authorizes a
punishment to be imposed in respect thereof,
(a) a person shall be deemed not to be guilty of that offence
until he is eonvicted thereof; and
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Section 5(1)—continued

(b) a person who is convicted of that offence is not liable to
any punishment in respect thereof other than the punishment
preseribed by thise Act or by the enactment that creates the
offence.

(2) Subject to this Act or any other Act of the Parliament of Can-
ada, no person shall be convieted in Canada for an offence com-
mitted ountside of Canada.

Subsec, {1y combines the [ormer $5.1027 and 1051 which were 55.931
and 950 in the Code of 1892 and came from R.5.C. 1886, ¢.181, ss5.]1 and
23, an dct vespecting Punishment, Pardons and the Commutation of
Sentences.

The subsection sets out [undamental principles, to which it may he
added that Magna Charta provides: “nor may be charged or condemned,
except by the lawlul judgment of his peers, or by the law of the land.”

Subsec. (2) is new. See 5120, post, and notes thereto and, with refer-
ence to offences committed outside of Canada, see also s5.46,58,75,76 and
240,

APPLICATION TO TERRITORIES,
6. The provisions of this Act apply throughout Canada except
(a) in the Northwest Territories, in so far as they are incon-
sietent with the Northwest Territories Act, and
(b) in the Yukon Territory, in so far as they are inconsistent
with the Yuken Act.

This is the former 5.9.

It will be ohserved that this Code contains special provisions ap-
plicable to the territories. Further provision concerning the administra-
tion of criminal law is contained in the Northwest Territories Act, R.S.C.
1952, €331 and the Yukon Act, 195253, ¢.53. The coming into force of
these Acts has awaited the enactment of this Code, but will no doubt
coincide with the coming into force of the Code on April 1, 1955,

Belore 1946 the section contained also a reference to Alberta, but
c.20 of that year struck out that reference and inserted in the Code
several sections specially applicable to that province. See s.417, post,
and notes thereto, and the notes 1o the next section.

APPLICATION OF CRIMINAL LAW OF ENGLAND,—Common law principles
eontinued,

7. (1) The criminal law of England that was in force in a prov-
ince immediately before the coming into force of this Act continues
in foree in the province except as allered, varied, modified or affected
by this Act or any other Act of the Parliament of Canada.

(2) Every rule and principle of the common law that renders
any circamstance a justificalion or exeunse for an act or a defence to
a charge continues in force and applies in respect of proceedings
{or an offence undes this Act or any other Act of the Parliament of
Canada, except in so far as they are aliered by or are inconsistent
with this Act or any oiher Act of the Parliament of Canada,
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7027, Whenever a person doing a certain act is declared to be guilty of any
offence, and to be liable to punishment therefor, it shall be understood that
such person shall only be deemed guilty of such offence and lable to such
punishment after being duly convicted of such act.

1051, Every one wha ix convicted of any offesice not punishable with death,
shall be punished in the manner, if any, prescribed by the statute especially
relating to such offence. :

1032, There shall be no forfeiiure of 'any chattels, which have moved to or
caused the death of any huwman being, in respect of such death.

71033. ‘No confession, verdict, inquest, conviction or judgment of or for any
treason or indictable offence, or felo de se shall cause any attainder or corrup-
tion of bload, or any forfeiture or escheat: Provided that nothing in this section
shall affect any penalty or fine imposed on any person by virtue of his sentence,
or uny forfeiture in relation to whick special provision is made by any Act of
the Parliament of Canada.

9. The provisions of this Act shall extend to and be in force throughout Canada,
excepi

fa) in the Northwest Territories in so far as they are inconsistent with the
Northwest Territories Act; : \

(b} in the Yukon Tervitory in so far as they are inconsistent with the Yukon Act.

10. The criminal law of England, as it existed on the seventeenth day of
September, one thousand seven hundred and ninety-iwo, in so far as it has not
been repealed by any Act of the Parliament of the United Kingdom having
force af law in the province of Ontario, or by any Act of Parliament of the late
province of Upper Canada, or of the province of Canada, still having force of
law, ar by this Act or any other Act of the Parliament of Canada, and as altered,
varied, modified or affected by any such Act, shall be the criminal law of the
province of Ontario.

1. The criminal law of England as it existed on the niretcenth day of No-
vember, one thousand cight hundred and fifty-eight, in so far as it has not been
repealed by any ordinance or Act, still having the force of law, of the colony of
British Columibia, or the colony of Vancouver Island, passed before the union. of
the said colonies, or of the colony of British Columbia passed since such union,
or by this Act or any other Act of the Parliument of Canada, and as altered,
varied, modified or affecied by any such ordinance or Act, shall be the criminal
law of the province of British Columbia.

12. The criminal low of England as it existed on the fifteenth day of July, one
thousand eight hundred and seventy, in as far as it is applicable to the province
of Manitoba, and in so far as it has not been repealed as fo the Province, by
any Act of the Parliament of the United Kingdom, or by this Act or any other
Act of the Parliament of Canada, and as altered, varied, modified or affected,
as to the Provinece, by any such Act, shall be the criminal law of the province
of Manitoba,
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CRIMINAL OFFENCES TO BE UNDER LAW OF CANADA.

8. Notwithstanding anything in this Act or any other Act no

person ghall be convieted

(a) of an offence at common law,

(b) of an offence under an Act of the Parliament of England,
or of Great Britain, or of the United Kingdom of Great Britain
and Ireland, or

(c) of an offence under an Act or ordinance in force in any
province, territory or place before that province, territory or
place became a province of Canada.

but nothing in this section affects the power, jurisdiction or author-
ity that a court, judge, justice or magistrate had, immediately before
the coming into force of this Act, to impose punishment for con.
tempt of court.

Sections 7 and 8 replace $5.10,11,12 and 16 of the previous Code.

The criminal law of England is still in force in Canada except in-
so far as it has been repealed expressly or by implication: UNION
COLLIERY CO. v. R{1900), 31 S.CR.81; BROUSSEAU v. R. (1917),
29 C.C.C.207. Under 5.7 each part of Canada will continue to apply the
law of England as it did previously. The dates of reception vary:

Quebec: Royal Proclamation October 1763: 14 Geo. 111, c.83.

Ontario: In 1800, by 40 Geo. III, c.1 (U.C)), the criminal law of
England as it stood on September 17, 1792, was declared to be the law
of the province.

British Columbia: 19 November, 1859 (B.C. Legislature 1871, No. 70
of 34 Vict.) .

Manitoba: 15 July 1870 (15 Vict., ¢.35 (Can.)).

Alberta, Saskatchewan, Northwest Territories: 15 July, 1870, R.S.C.
1886, .50, s.11; 49 Vict., ¢.25(Can.): Alberta Act, 1905, Saskaichewan
Act, 1906, Northwest Territories Act, 1952, .46, R.S.C. 1952, ¢.331, 5.17.

Yukon: By the Yukon Act, R.S.C. 1952, ¢.208, 5.33, the law of England
is introduced as it stood in the Northwest Territories on June 13,
1898, that is to say, as it stood on July 15, 1870. (See now 195953, c.53,
5.22.)

Nova Scotia, New Brunswick, Prince Edward Island: There is no stat-
utory declaration such as the foregoing, concerning the introduction
of English law into these provinces. “These provinces were, accord-
ing to Forsyth (Cases and Opinions on Constitutional Law, p.26) ac-
quired in 1497 by settlement . . . ... The first gencral assembly of Nova
Scotia, which then included New Brunswick and Prince Edward Is-
land, met at Halifax in 1758 and perhaps the most that can be said
with certainty is, that no English statute passed after that date could
apply to either of those provinces unless there were express words

erein making its provisions applicable to such Province, or to H.M.
Dominions in general, or unless the same were otherwise, by com-
petent authority brought into force there (Forsyth, p. 19.).”” Burb. Dig.

P9
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16. All rules and principles of the commaon law which render any circumistances
a justification or excuse for any act, or q defence to any charge, shall remain in
force and be applicable to any defence to a charge under this Act except in so
far as they are hereby altered or are inconsistent herewith.

The underlying principle is as stated by Blackstone, Vol.1, p.107: "It
hath been held that if an uninhabited country be discovered and planted
by British subjects, on it English laws then in being {which are the
birthright of every subject) , are immediately there in force, But this must
be understood with very many and very great resirictions; they carry with
them only so much of the English law as is applicable to their own
situation and the condition of an infant colony.”

Newfoundland: The same considerations apply here as in the other
Atlantic provinces, but on November 18, 1837, the legislature of the
calony continued in force the criminal Jaws and statutes of England in
force there on June 20, 1837, “so far as the same can be applied” and
enacted that all such statutes passed or to be passed in Great Britain
after that date should come into force in the colony after twelve months
“so far as the same can be applied.” This, of course, is replaced by the
Code which came into effect on the Island on August Lst, 1950,

For leading cases on questions of the applicability of English statutes see
UNIACKE v. DICKSON(1848), 1 James (2N.S.R.) 287, and Doe d.
ANDERSON v. TODD(1845), ¢ U.C.Q.R.82.

It is an interesting fact that s.5 of the E.D.C. proposed to abaolish all
common law offences not provided for by the code. It was said (Parl.
Papers, 1878-79, vol.59, p.140) that “The effect of this will be to do away
with the following offences:—oppression at common law, extortion at
common law, champerty, maintenance, being a common barrator, refus-
ing to serve an office, being a common scold, refusing to reccive a guest at
an inn, and all conspiracies except thase specifically mentioned in the
Bill, or some other statute,” On the same subject the Attorney General
said that “It is thus sccured that every crime shall be distinctly and
clearly described and not bhe the subject of doctrines which ingenuity
may render sufliciently flexible to suit the occasion” (Parl. Dcbates, § Ser-
ies, Vol.245, C01.318.). :

In the preparation of this Code it was decided to recommend that no
one should be accused of a crime unless the Code stated it to be one, but
that recourse should still be had to English law where it was necessary to
preserve matters of defence or to fill gaps in procedure or rules of
evidence not provided for by Canadian legislation. This is the purpose of
5.7 and pars.(a} and (b} of 5.8. The common law- offences which it was
thought advisable to perpetuate have been codified. The Report of the
Commission indicates these as being common law conspiracy (408(2)),
public mischief {120}, indemnification of bail (119(2)(d)), and compound-
ing a felony (121I).

It would be difficult if not impossible, to say in full detail the extent
to which these paragraphs effect a repeal. Dr. Maurice Ollivier has ap-
pended to his book “Problems of Canadian Sovereignty”, a list of Acts of
the British Parliament which are in [orce in Canada. He remarks that “It
is impossible to mention here all the Acts applicable to the different
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Dominions”, and describes his list as tentative. It can readily be seen to be
0. In CRONYN v. WIDDER(1858), 16 U.C.Q.B.356, at p.361, it was said
that “{But) when acts have been prohibited under a penalty from their
tendency to lead to vice and immorality, as in the instance of Sabbath
breaking and gambling, the English statutes respecting them which were
in force in 1792 have been treated as being in force here.” Similarly, in
Ex p. ROUSSE(1828), 1 Stu. K.B.321, the Chict Justice remarked of the
criminal law of England that “A great portion of that law is of universal
application and that portion is in force in this provinee; but other portions
are merely municipal and of local importance only, and these are not in
force.”

Much more recently, it was held in WYER v. WYER, [1947]3D.L.R.
579, that the Imperial Evidence Act, 14-15 Vict. .99, is in force in Canada:
in R. ». INNES(1933), 59 C.C.C.339, at 345, it was held that the statute
1854, ¢.80 (Imp.), an Act to provide for the better registration of births,
marriages and deaths in Scotland, is in force in Canada as to proof of
records; and in R. v. POLLOCK(1920), 47 O.L.R.616, it was held that
the Witcheraft Act., 9 Geo.ILc.5 (Imp.), is in force here, Instances could
be muitiplied with reference to Lord’s Day observance.

The British Parliament in 1950 undertook a vigorous house-clean-
ing of its statule books, and the Statute Faw Revision Act of that year
contains a schedule of about 140 pages, of Acts as far back as the
reign of Henry 111, which it specifically repeals, wholly or in part. But by
$.3(1) ic is provided that “From any revised edition of the statutes pub-
lished by authority there may be omitted enactments or words in respect of
matters exclusively relating to territory within the jurisdiction of any one
or more of the following, that is to say, Canada, Australia,” etc. It would
appear that Parliament was taking care, in accord with the Statute of
Wesiminster, to leave it to the Commonwealth countries to repeal Im-
perial statutes by which they are aflecred. On the other hand, it was held
in BANK OF UPPER CANADA v. BETHUNE as long ago as 1835 (4
U.C.Q.B.(0.5.)165) that “when the parliament of the mother country re-
pealed the original or principal Act of 6 Geo, I, —they did, in my opin-
won, undo all that they had done by that statute, and they neither meant
to leave it in force nor did lcave it in force, in any one part of the Brit-
ish Domiinions more than in any other.” (italics added)

Par.(c} will operale to repeal the following:

Consolidated Statutes of Iower Canada, 1861, ¢.10. By this Act it is a
felony punishable with twenty-one years’ imprisonment to administer
unlawlul oaths and a felony punishable with seven years’ imprisonment
1o take such an oath, Substantively, the Act covers ground similar to that
covered by scctions 130-182 of the previous Code, but is more compre-
hensive in describing what are unlawful conlederacies.

Reuvised Statutes, Nova Scotia, 1864, ¢.160, 5.2. This provides that incest
is a misdemecanour punishable with two years’ imprisonment,

Prince Edward Island, 24 Vict,, ¢.27, 5.3. Under thjs provision incest is
a misdemeanour punishable by imprisonment for a term not exceeding
twenty-one years with or without hard labour,
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Revised Statutes, New Brunswick, 1854, c.145, 55.2¢3. Under these pro-
visions incest is a2 misdemeanour punishable with [ourteen vears’ im-
prisonment and adultery is a misdcmcanour punishable by a fine of
on¢ hundred pounds ar two years. See R. v. STRONG(1915), 24 C.C.C.
at p. 435; R. v. FOSTER(1935), 62 C.C.C. at p.264.

New Brunswick, 19 Vict., c.41, 5.2. 'T'his contains certain provisions re-
garding evidence in criminal proceedings so far as applicable to prose-
cutions for adultery.

The New Brunswick statute, [1 & 12 Vict., c.12, 5.7, under which a
constable is empowered to take into custody without warrant “all loose,
idle or disorderly persons whom he shall find disturbing the public peace,
or whom he shall have just cause to suspect of having committed or being
about to commit any felony, misdemeanour, or breach of the peace,” was
held in HOPPER v. CLLARK(1911), 40 N.B.R. 568, to be stll in force.
It too is probably repealed, but in any event would appear to be covered
by the provisions of the Code relating to disorderly conduct and to powers
of arrest.

APPEAL.—Part XV1II applies.

9. (1) Where a court, judge, justice or magistrate summarily
convicts a person for a contempt of court committed in the face of
the court and imposes punishment in respect thereof, that person
may appeal against the punishment imposed.

(2) Where a court or judge summarily convicts a person for a
contempt of court not committed in the face of the court and pun-
ishment is imposed in respect thereof, that person may appeal

(a) from the conviction, or
(b) against the punishment imposed.

(3) An appeal under this section lies to the court of appeal of the
province in which the proceedings take place, and, for the purposes
of this section, the provisions of Part XVIII apply, mutatis mutandis.

This section is new.

“All courts of record possessed an inherent jurisdiction to discipline
at once and without formality any contempt committed in the face of the
court, and superior courts had also the power to deal with contempt
committed outside the court. This jurisdiction did not rest upon statutory
authority. CARUS WILSON’S Case(1845), 7 Q.B.984; Re GERSON; Re
NIGHTINGALE, [194618.C.R.538 at 544, alirmed [1946] S.C.R. at p.
547, ... ... The commmon law also recognized contempt of court . . . -
as a misdemeanour that could be punished cither by summary proceedings
or by indictment.”

Ex p. LUNAN, [1951]O.W.N.251.

In Oswald on Contempt, 8rd ed., p.230 it is said that:

"It 1s dillicule to draw the line between contempt which is a civil wrong
only and a contempt which is a criminal wrong; but it is submitted that
contempt is merely a civil wrong where there has been disobedience of
an order made for the benefit of a particular party, and that person sets
the Court in motion to punish the disobedience; and that contempt is
a criminal wrong where either the Court jiself takes cognizance of the
offence without being set in motion, or, being sct in motion, has to deal
with an alleged offence which is a public wrong as being an interference
with the course of justice before or during the trial or heating."”
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In an article on Criminal Contempt of Court Procedure hy the Hon.
J- C. McRuer(1942), 30 C.B.Rev. p.226, the following appears:

“Criminal contempt of court may be defined as any act done or any
thing published tending to obstruct, impair or interfere with the fair
administration of justice or to bring the court or judge into contempt
or lower his authority; or any act done or writing published tending to
obstruct or interfere with the due course of justice or lawful process of
the courts.”

In CANADIAN TRANSPORT CO. v. ALBURY, [1952]7 W.W.R.
(N.5.} p.49, Smith, J. A., expressed himself as follaws:

“I'am not at all satislicd that every contempt is not, technically at least,
a criminal matter. There can be no doubt whatever that breach of an
Injunction is a contempt of court of some kind; and it seems to me there
is a contradiction in saying that it is nothing but a civil wrong, though
it is that too. In WELLESLEY v. BEAUFORT (Duke) (1831}, 2 Russ. &
M. 639, at p.667, Lord Brougham, L.C., while stating obiter that dis-
obedicnce to a civil order was ‘substantially’ a civil matter, else-
where modificd that; and he also admitted that it was ‘technically
speaking and in form, an offence’, obviously meaning a criminal offence
...... Though the point is undeubtedly obscure, I think there is
suilicient to indicate that even a contempt substantially civil could and
would be trcated as taking on a criminal character when there were
circumstances of aggravation; or perhaps I should say that then its
inherently criminal quality acquired greater proportions . . . ... And
at p.667 he added: “If the contempt savour of criminality, and is penal,
that according to the books appears to be enough.’”

Reference should also be made to the case of POJE v. ATTORNEY
GENERAL OF BRITISH COLUMBI A4, decided by the Supreme Court of
Canada(1953), 103 C.C.C.311. See notes to 5.107, post.

While there is no right of appeal from a conviction for criminal
contempt in England, there is a series of cases including two from Can-
ada, in which. during a period of ahout a century, the Privy Council
consicdered such appeuls from colonial courts. In the latest of these,
AMBARD v. ATTORNEY GENERAI. FOR TRINIDAD AND
TOBAGO, [1986]A.C.322, it was held finally that jt is competent for
His Majesty in Council to give leave to appeal, and to entertain appeals,
against orders of the courts overseas imposing penalties for contempt of
court. This, of course, does not now apply te Canada.

Here it is settled by the judgment In r¢e CAMPBELL and COWPER
(1934), 63 C.C.C.36, that appeal does not lie. That was a case arising out of
published reports of a trial. Apart [rom that case, there is ample authority
for the proposition that the power to punish summarily for contempt exists
for the protection of parties litigant: ’SHEA v. O’'SHEA and PARNELL.,
Ex p. TUOHY(1890), 15 P.D.3HC.A.); K. v. PARKE, [1903]2 K.B.432; R.
v. DAVIES, [1906]1 K.B.32; R. v. DAVIES, Ex p. DELBERT-EVANS,
(19451 K.B.435. The question of the right of appeal came into promi-
nence in Canada as the result of four similar cases: 2. 1, SULLIVAN, in re
OTTAWA JOURNAL PUBLISHING CO., February 13th, 1951 not re-
ported; R. v. MEEK, in re DELL PUBLISHING CO., INC., March 11th,
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OLD CODE:

13. No civil remedy for any act or omission shall be suspended or affected by
reason that such act or omission amounts to a criminal offence.

1952, not reported; R.v. THOMAS, in re GLOBE PRINTING CO.(1951),
102 C.C.C.257; Inre WINDSOR STAR and HARRISON, May 16th, 1952,
not reporied. In the case last mentioned, notice of appeal was served, but
notice of abandonment was served on October 21st, 1952, and the appeal
was formally dismissed on October 27th, 1952. The underlying principle
appeats in the following quotation from the judgment in the Globe’s case:
“T'his rule has been made not [or the protection of Judges but for the
protection of those accused of crimes, to ensure that they are treated
tairly in their trials.”

Recent cases similar to the four mentioned are . v. BRY AN(1954}, 108
C.C.C.209, and R. v. WESTERN PRINTING and PUBLISHING LTD.
(Nfid, June 18, 1954) not yet reported. The contempt involved in an
other recent case, R. v. VANCOUVER PROVINCE, in re GASH(1954),
12 W.W.R.(N.5.)349, was of a different sort. It consisted in the publica-
tion after verdict and sentence of matter calculated to lower the dignity
of the Court and to destroy public confidence in the administration of
justice.

Contempt by accused or witnesses is dealt with in the new Code (ss-457,
610,612}, It may be noted too that disobedience to an order ol the court
is an offence under 5.108 of the Code (formerly 5.163).

CIVIL REMEDY NOT SUSPENDED,

10. No civil remedy for an act or omission is suspended or affect-
ed by reason that the act or omission is a eriminal offence.

This was formerly s.13. It was 5.430 in the English Draft Code where
the Commissioners citing, WELLS v. ABRAHAMS(1872), L.R.7 Q.B.5h54,
and OSBORN wv. GILLETT(1873), L.R.8 Exch. 88, state that “This
seems to be the existing law.” It was 5.534 in the Code of 1892. Even then
there was question of the power of the Parliament of Canada to pass it,
and because of the doubts expressed then and later, it is advisable to deal
with it at some length.

In Hansard, 1892, Vol. I1I, 3645, it was said that the section was neces-
sary and that the latest practice was to suspend the civil remedy until the
criminal case was heard. There was objection that “The rule is perfectly
intelligible in England where the one legislature deals with civil and
¢riminal matters. Here, however, where the local Legislature may deal
with civil matters and the Federal Parliament with criminal matters, I
think we cannot insert such a clause, except it refers to civil rights arising
out of Dominion legislation, such as bills of exchange.” The reply was
that “it may require legislation by both the Federal and Provincial Legis-
latures. At any rate we had better pass it and let the local Legislatures
supplement it. It will be giving our assent to such legislation.”

The original rule appears in Hale’s “Pleas of the Crown”, 546, as
follows:
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"It was held that if a man [eloniously steals goods, and before prose-
cution by indictment the party robbed brings trover, it lies not, for so
felonies should be healed.”

In an article which appeared in 1925, 159 L.T.Jo.10, Sir Frederick

Pollock is quoted in these words:
“It has been correctly said, somctimes laid down, and once or twice
acted on as establishied law, that when the facts allording an action of
law in tort arc such as to amount to a felony, theve is no civil remedy
against the [elon for the wrong, at all events before the crime has been
prosecuted to conviction. And as belore 1870 {33 & 31 Vict, ¢.23) a con-
victed felon’s property was forfeited, there would, at common law, be
no effectual remedy aiterwards, so that the compendious form in which
the rule was often stuled, that ‘the trespass was merged in the felony,’
was substantialiy if not technically correct. But so much doubt has been
thrown on the supposed rule in several recent cases that it seems, if
not altogether exploded, to be only awailing a decisive abrogation,
The result of the cases on the question is that, although it is difficult
to deny that some such rule exists, the precise extent of the rule and
the reasons of policy on which it is founded are uncertain, and it is not
known what is the proper method of applying i1.”

However, Prot. Kenny 1s quoted also as being of the opinton that “the

delence does certainly exist.”

The conclnding words quoted [rom Sir Frederick Pollock refer un-
doubtedly to the leading case of WELLS v. ABRAHAMS(1872), L.RY
Q.E. 554, in which Blackburn, J.s said (at p.359):

"No doubt that there are many dicta of high authority to the effect
that when there has been a private injury to a civil right, which may
also be the subject of criminal prosecution for (elony, it is the duty of
the person injured to prosccute for the criminal offence, belore he can
pursue for reredy by action for the private injury. But although there
are many dicta to thai eflect, I cannot find any case where that rule of
law has becn acted on before the cases of WHITE v. SPETTIGUE
((1845), 13 M. & W.603) and GIMSON v. WOODFULL((1825), 2 C. &
P.41). While the law throws the prosccution of criminal cases on pri-
vate individuals, it may be, in some cases, 1hat the civil remedy is sus-
pended until there has been a prosecution for the [elony. I am not pre-
pared to say that, if an action were brought against a defendant and it
was stated by the Attorney General on behall of the Crown that crim-
inal proceedings were pending, and the action was brought with an
mtention of compromising the {elony, the Court might not, in such a
case, in the exercise of its summary jurisdiction, stay proceedings in
the action until the indictment for lelony had been tried; or if an ac-
tion were brought contemporaneously with an indictment for [elony,
and was an attempt to extort money, then again it might be that the

Court would stay proceedings. I am not aware that such cases have

arisen, and T am not to be understood to say a proper case raight not

arise in which the Coure might interfere.”

In OSBORN wv. GILLET(1875), L.R.8 Exch. 88, it was argued that
WELLS v. ABRAHAMS had shaken the rule as previously undersiood,
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and it was held that a plea that the acts complained of amounted to a
felony for which the person committing them had not been prosecuted,
was held to be bad, on the ground that “it only affords a defence, if at all,

when the action is brought against the supposed criminal and before
prosecution.”

In S v 5.(1889), 16 Cox, C.C566, where a civil action claiming dam-
ages for acts which, on the lace of the pleadings, amounted to a felony,
was instituted, it was held thac the court should not of its own motion,
stay the action on the ground of the fclony not having been prosecuted,
when no application was made by the defendant and no prosecution was
pending.

A case which marks a further step in the development of the modern
rule is SMITH v, SELWYN, |1914]8 K.I5.98. Tt was held that an action
for damages based on a felonious act on the part of the defendant com-
mitted against the plaintifl, is not maintainable so long as the defendant
has not been prosecuted or a reasonable excuse shown for his not having
been prosecuted (e.g. that he is absent from the country); and the proper
course for the Court to adopt in such a case is to stay further proceedings
in the action until the defenrdant has been prosccuted. Per Kennedy, L.].:
“It is in the power of the Court to grant a stay, and it is the duty of the
Court to consicder in cach case whether in the circumstances it will grant
a stay, if it sees that the claim {or damages is based upon a felony com-
mitted by the defendant.” WFEILIS v. ABRRAIHAMS was discussed as au-
thority for the proposition laid down in SMITH v. SELWYN, a dis-
tinction being drawn between a stay before a trial, and the right to sto
a trial after 1t had been commenced. In WELLS v. ABRAHAMS the
opinion had been expressed that the court had a right to grant a stay, but
that the Judge of Assize had 10 hear issues brought before him.

The following is quoted (rom CARLISLE v. ORR (No. 2), [1918]2

LR.442, at p.445:
“The trial presents for the first time since WELLS v. ABRAHAMS, the
question, under what conditions a trial may be allowed to proceed in
respect of a cause of action founded on [elony notwithstanding that
there has been no prasecution. .., |, The Court of Appeal ouly decided
that suspenusion or not was most proper for the discretion and decision
of the Judge at the trial. Where @ prosecution is impossible by reason
of death or absence [rom the jurisdiction, the civil remedy would not
be affected. Law docs not compel impossibilities. The topics here which
might be relicd on as influencing discretion, if the rule in its present
form, which is suspensory only, permits discretion, appear to be in-
lancy, delay—accounted for by ignorance of legal rights and forms—
the acceptance of £50 by the (ather and the probability, if not cet-
tatnty, that a prosccution would fail. . . . . . Young people sclling
matches like the plaintiff to earn a livelihood have no next [riend will-
g to acl.”

The entry ol judgment was not stayed.

The old rule would appear to have reccived the “decisive abrogation”
spoken ol by Sir Frederick Pollack in the words of Lord Wright in ROSE
0. FORD, [1937] A.C. 820, at p.816:

"Whatever the old law miay have been, the modern Taw is quite clear
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that if the act complained of constitutes a felony, the civil remedy is
not drowned but merely suspended. But, however limited, the rule
that the plaintiff must first prosecute in a case of felony is an anach-
ronism now that the police prosecute or are assumed to prosecute in
every case of probable felony.”

The Rule in Canada

In view of the modern rule it is unnecessary to review at length the
cases in which the old rule was applied in Canada. However, SCHOHL
v. KAY(1862), 5 Allen 244 (N.B.), and LIVINGSTONE v. MASSEY(1863),
23 U.C.Q.B, 156, may be mentioned as cases in which plaintiff was non-
suited under it.

In TAYLOR v. McCULLOUGH(1885), 8 O.R.309, Rose, ]., follow-
ing WELLS v. ABRAHAMS, said in part:

“But it is argued that the defendant cannot be allowed to set up his
own criminality as a defence. This would appear reasonably clear from
the authorities, and if to this action the defendant had pleaded, not a
pending prosecution, oh a charge of felony, at the instance of the plain-
tiff, but that the assault had been committed under such circumstances
as amounted to felony, and hence the action was not maintainable,
such a plea could not be allowed; but here what he alleges and what
the plaintiff admits, is not that the defendant has been guilty of felony,
but that prior to this action the plaintiff set on foot a prosecution for
felony.”

In TREMBLAY v. BERNIER(1892), 21 S.C.R.409, it was held that
when a charge derogatory to the honour of his profession is made against
a notary under the Notarial Code, R.S.Q. 1888, Art. 3871, which amounts
to a crime or felony {in this case forgery), the Board of Notaries has
jurisdiction to investigate the act without waiting for the sentence of a
court of criminal jurisdiction.

The modern position is summed up in CZERNEWICZ v. WINNI-
PEG WHOLESALE GROCERY & CONFECTIONERY LTD(1989), 72
C.C.C.243:

“"The old English rule that where felonies are charged, civil pro-
ceedings respecting the same acts should be stayed until the criminal
prosecution is disposed of, has little or no application in this country.
(Criminal Code, s.13 quoted). Section 734 of the Code is framed on
similar lines.

This 5.13 has. been challenged in times past as being wltra vires of
the Dominion Parliament but generally has been upheld as ancillary
to the criminal jurisdiction of the Dominion, The Dominion has no
legislative authority to interfere with “property or civil rights” of a
Province. Section 13 however does not invade civil rights. If anything
it enlarges them by removing the limitations imposed on civil actions
pending criminal prosecutions. The old English rule was based upon
public policy that the administration of justice should proceed un-
trammelled by the handicap or embarrassment of civil actions. Section
13 declares that the administration of justice in Canada does not re-
quire protection. Whereas the civil remedy under the English rule was
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forced to defer to public policy it was to the public policy prevailing
at the time of that rule. Section 13 has now changed public policy for
Canada. The civil action may now proceed without conflicting with
the new public policy.

This view of the effect of s.13 has been expressed in our Court of
Appeal in the case of KOZLOWSKI v. WORKERS BENEVOLENT
SOCIETY OF CANADA, [1934]1 D.L.R.237, 41 Man. R.488, In MAC-
KENZIE v. PALMER(1921), 63 D.L.R.362, 62 S.C.R.517 at p.520,
Duff, C.]J.C. (then ].} after referring to the English rule as laid down
in SMITH v. SELWYN, [1914]3 K.B.98, goes on to say that the rule
when sought as a defence to the action, should at most be raised by way
of an application to stay proceedings, and continues,—

‘Section 13 of the Criminal Code of Canada professes to abolish
this rule. It may be questioned whether this is a subject within the
competence of the Parliament of Canada as appertaining to the do-
main of criminal law or as a proper subject for the exercise of ancillary
jurisdiction in the enactment of the Criminal Code. But at least there
1s a declaration in the most deliberate and solemn form by the legisla-
tive authority having jurisdiction over the criminal law, that the rule
is no longer necessary in the interests of public justice. As the rule has
its foundation in the supposed interesis of public justice, it is at least,
I think, exceedingly doubtful whether in this country any action ought
to be stayed on such a ground.’

In CANADA STARCH CO. v. ST. LAWRENCE STARCH CO.,
(1936]2 D.L.R.142, O.R.261, 65 C.C.C.270, Riddell, J.A. says ac pp.148-
9 (D.L.R.), pp.277-8(Can. C.C.): ‘If the paragraph is charged as improp-
er on the old principle that in the case of a tort which is also a crime,
the tort cannot be sued for unless and until the crime has been pro-
ceeded for; the answer is that the modern doctrine is that such a de-
fence is now subject to the exercise of judicial discretion. It seems to
me that it would be absurd to compel the plaintifl company, complain-
ing of a business wrong, to prosecute for a crime betore it could re-
cover for the civil wrong done it. 'The matter is [airly discussed in 10
C.E.D., pp.506,507; and whatever may be the effect of the Dominion
legislation referred to, T am of opinion that, except under extraordinary
circumstances, the old rule should not be applied.’ ”

The Constitutional (Question

The expressions of doubt which appear in the judgment of the Su-
preme Court of Canada in MACKENZIE v. PALMER, have already been
quoted, but the further statement should be added, “That is a question
which does not strictly arise here because no application was made for a
stay of the action, and the rule, if not entirely obsolete, ought at least to
operate only within the straitest limils allowed by precedent.”

Again in ATTORNEY-GENERAL v, KELLY(1915), 25 Man. R. 696,
doubt was expressed. In that case the defendant was out of Canada and
was resisting extradition on the criminal charge. A stay of the civil ac-
tion was refused. Per Howell, C.J.M.:

“If section 13 of the Criminal Code is inira vires, the old law on this
subject is cntirely changed; but without considering this . . . . it seems
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to me the motion should be refused. I think a reasonable excuse has
been shown for not prosecuting the defendant.”
Per Richards, J. A

“The first point seems 10 turn, not on any right of the defendant, but
on the rule of law that it is a matter of public policy that the criminal
proceedings should first be dealt with: and disposed of. T take that to
be the reason, although in a number of the cases the grounds given
are conlusing.”

In STANDARD BANK v. SHUEN WAH, [1919]1 W.W.R.586, it
was said that:
“As to the contention that a civil action cannot be taken when crime
is involved, until there is 4 criminal prosecution, scc, 13 of the Criminal
Code R.5.C. 1906, c.146, would he an answer if not ultra vires. 1 do not
deem it necessary to decide whether it is or not, for a criminal prose-
cution has actualiy been carried through in this matter, and the de-
cisiont is under advisement, Further, what is disclosed here is not a
felony at common law—9 Halsbury 631. Tinaily, there seems much
doubt that the principle invoked is really law at the present time as
evidenced by the opinion of the Royal Commissioners who drafted the
English Dralt Code. See notes to sec. 18, Crankshaw's Crimuinal Code.
4th ed. p.21”

In PORTER v. SOFLTOWAY MIITS & COMPANY LTD.(]QSU), 54
C.C.C.. 181, it was said:

“The Criminal Code having abolished the distinction between felonies
and misdemeanours, the rule based on that distinction, that a civil ac-
tion for an jnjury which is also a lelouious wrong, may be stayed pend-
ing prosecution of the defendant for the felony, is na longer applicable
in Canadian courts, . . ., .. {Headnote)

Having adopted this view ol the law, it seems unnccessary to con-
sider the effect of sec.13 of the Code. Doubts have been cxpressed as
to the validity of this sccrion, DufT, J, in MACKENZIE v. PALMER
(1921), 62 8.C.R.BLT7 aw p5h20, . .. . .. "

Stay of action relused.

n HLIINGWORTH v, COYLE, [ 193313 W. W R.G07, a stay ol the
civil action was granted. As to .19, the lollowing appears:

“It appears never to have been decided whether this section is inira
vires though the question has often been discussed. FEven assuming
that it be intra vires, it can surely mean only what it says; and it does
not purport to take away the right of any civil Court Lo control its
own procecdings. Tt is a mere statement that the lact of the act con-
stituting a crinie does not of itself operate as a stay,

It docs scem {airly clear that the present trend of the decisions
is 10 the eflect that a stiy should be granted in a case such as this
where the identical facts and the identical persous are involved in
hoth procecdings and where the defendant has done nothing to delay
or frustrate the criminal rroceedings, Sce ARYANYT v CITY DAIRY
(1921}, 37 CC.CA0D; MOOREHOUSE v. CONNELL{1920), 17 O.W.N.
351 ATTORNEY-GENERAL 1. Klr,'l_,Ll'(llefl), 2h Man, R, 696,”
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It is submitted however, that the statement in PORTER v. SOLLO-
WAY MILLS that the rule is no longer applicable in Canadian Courts is
stated more broadly than the other cases justify.

5.13 came into consideration under unusual circumstances in MITCH-
ELL v. TIMES PRINTING COMPANY(1943), 80 C.C.C.318, where
again doubts were expresscd. The plaintill while in custody awaiting
trial on a charge of murder, brought a civil action in respect of a news-
paper article commenting on his arrest. The defendant newspaper ap-
plied for an extension of time for delivery ol its defence, which in the
words of Sloan, |. A., would be “tantamount to a stay of the action.”
The application was granted, the same Judge saying:

“We were not relerred by counsel to any direct authority upon the
point but it seems to me that it offends the judicial sense of propriety
and is not consonant with public justice to have this civil action for
libel in which justification might well be pleaded, proceeding parallel
with and involving an investigation into the same [acts as a criminal
proceeding in the Assize Ceurt in which the life of the plaintiff is at
stake.”

In the same case Robertson, J. A, dissenting in part, quoted s.13 and
said:

“In my opinion this would be a complete answet to the appellant’s
coniention were it not for the fact that there is a grave question as to
its constitutionality. The section, obvicusly was intended to do away
with the common law rule applied in SMITH v. SELWYN, [1914]3
K.B.98, viz,, where iujuries are inflicted upon an individual under cir-
cumstances which constitute a felony, that felony cannot be made the
foundation of a civil action at the suit of the person injured against
the person who inflicted the injuries until the latter had been prose-
cuted or a reasonable excuse shown for his non-prosecution. Even as-
suming the section to be wultra vires 1 respectfully agree, if I may say
s0, with what the Chict Justice ol Canada (then Duff, J.} said in MAC-
KENZIE v. PALMER(1921), 62 8.C.R.517 at p.520, with reference to
this section.”

Pasitive expressions of opinions are few and contradictory. In
PAQUET v. LAVOIE(1898), 6 C.C.C.314, an application was made ior
leave to appeal from an order staying proceedings in the civil action until
defendant should have undergone a criminal trial on a charge of theft
then pending. Blanchet, J. held, that s.534 (i.e. 5.18) was ultra vires.

“The object does not appear to have been fot the benefit of the Crown,
much less was it for the protection of the accused. It cannot be con-
sidered as a necessary incident or consequence of the right to legislate
upon criminal matters of which it is completely independent, and I
have not found any ground which can be scriously considered as sup-
porting the claim ot iitra vires. "The most eminent jurists of the Fed-
erat Parliament secm to have been ol the same opinion.”
He then refers to the discussion in Hunsard, and proceeds:
“Our legislature having neither assented to nor adopted this rule, we
have to fall back upon the law prior to the Criminal Code”,
and concludes that the old rule that the felony must be prosecuted first,
must be taken to have been iutroduced into Quebec as part of the
English criminal law, by the Quebec Act, 1774, Leave to appeal was

[+
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anted but not acted on. A similar course was followed in PAPINEAU
v. NESBITT(1899), 3 Q.P.R.88. This case was followed in BOUCHARD
v. MORISSET TE(1920), 36 Q.P.R.302, on the ground of possible preju-
dice to defendant.

Again in KOZLOWSKI v. WORKERS' BENEVOLENT SOCIETY
OF CANADA, |1933]3 W.W.R.566, the section was held to be uncon-
stitutional. Trueman, J.A., said of s.15:

"Of course the constitutionality of this picce of legislation has always
been questioned. Whether the civil remedy shall be suspended or not
is for the province to declare, the matter being one that concerns not
only property and civil rights but the administration of justice, both
civil and criminal, by the province. The utmost that can be said for
the section is summed up by Duff, J., as he then was, in MACKENZIE
v. PALMER.” {Quoted supra).

On the other hand in MOYLE v. McLAUCHLAN, [1922]1 WW.R.
782, it was held that the objection that a counter-claim prayed for relief
against a criminal oflence without disclosing that a criminal charge had
been laid in respect thereto, was met by Code s.13. And in MENARD v.
R.(1933), 60 C.C.C.334 (Que. K.B.}, on a charge of criminal libel, Walsh,
J.. referring to Code s5.333-4 said:

“They enunciate that a defamatory libel shall be punished. This, they
do, though civil rights may be affected by the same libel. And the
Federal legislator recognized (by s.13) that there may exist civil rights
which shall not be affected by the indictment.” :

In considering the question of the validity of the section, rcference
may be made to the judgment ol the Privy Council in TORONTO
RATEWAY v. R(1917), 29 C.C.C.29. At p.34 (referring to ntuisances de-
clared non-criminal by Code 8.223) it was said that:

“Their Lordships think that it was competent for the Parliament of
Canada, under section 91{27) of the B.N.4. Act, 1867, which enables
it exclusively to legislate as to c¢riminal law, including procedure in
criminal matters, to declare that what might previously have consti-
tuted a criminal offence should no longer do so, although a procedure
in form criminal was kept alive.”

And reference may also be made to what was said by Lord Watson in
ATTORNEY-GENERAL OF ONTARIO v. ATTORNEY-GENERAL
OF CANADA as reported in Lelroy’s “Legislative Power in Canada”,
p-358. After remarking that the decisions of the Privy Council did not
suggest that the area of the legislative power is defined and capable of
defnition and absolutely exclusive in all cases, His Lordship said:

“The decisions of this Board rather point to this—that there is a

certain extent of that legislation which might be reserved to the prov-
ince, but there are many ancillary regulations which might be made
in carrying out their primary object, and the power given to them,”

(sc., the Dominion Parliament), “in which they can override the prov-

incial zuthorities. But the provincial anthority is therc.”
Application of the Rule in Canada

Itis only in PAQUET v. LAVOIE, supra, that there has been any defi-
nition of the terms used in the scction. In that case it was held that the
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section establishes a general and absolute rule and that the literal mean-
ing of the words “shall be suspended or affected”, is applicable to the
word “remedy”. “The former indicates that it is operative where the civil
action has already been started, and the latter to civil proceedings not
yet begun.”

It may be said, however, that, in the cases where the rule has been
applied, the question whether criminal proceedings are or are not pend-
ing has been a factor. In BRYANT v, CITY DAIRY CO.(1921), 50 O.L.R.
40, Hodgins, J. A, delivering the judgment of the Appellate Division,
quoted SMITH v. SELWYN and CARLISLE v. ORR and said of the
latter:

“In this is laid down what I conceive to be the true principle and it
is the same as is involved in the English case, as I read it. And the
principle is, that the judicial discretion is and must be exercised by
the Court by which the case is to be determined, and that facts and
circamstances arising in and about the case itself, and in the crimina}
proceedings, will be considered by that Court in arriving at its con-
clusion,

In the case at bar, I think the right of the Division Court Judge to
determine whether or not a stay should be directed was absolute, and
that it cannot be controlled by a Judge of the Supreme Court on a
motion for prohibition. The Division Court Judge had the power on
the day fixed for the trial to adjourn the trial or to proceed partly with
it or to stay it, and his action then would naturally depend upon the
position of the criminal proceedings at that time.”

There is no case in which a stay has been granted when criminal
proceedings were not pending.

In the case of CZERNEWICZ v. WINNIPEG WHOLESALE GRO-
CERY and CONFECTIONERY LTD.(1939), 72 C.C.C.248, a stay was re-
fused. “No charges have been laid in criminal Courts in respect of the
matters involved in this action, and there is neither threat of such charges
nor even any inquiry respecting them. The Crown seems to be unaware of
the alleged erimes, and the company shows no disposition to prosecute the
matters criminally.”

On the other hand there are cases in which the judicial discretion
has been exercised when criminal proceedings were pending, both for
and against the staying of civil proceedings. MITCHELL v. TIMES
PRINTING COMPANY has already been quoted as an unusual case and
GOILDBERG v. STEINBERG(1981), 40 O.W.N.59, while not uncommon
m principle, is surely unique in its particulars. This was a civil action for
damages brought by the wife of a man who had been killed. The defen-
dant had been tried and was under sentence of death for murdering him,
and judgment in an appeal against conviction was pending at the time of
the instant application. It was held that s.13 of the Code “provides that
no civil remedy for any act or omission shall be suspended or affected by
reason that such act or omission amounts to a criminal offence, but this
does not at all affect the right or duty of the Court, in a proper case, to
exercise its descretion and say in effect that, not withstanding that the civil
remedy is not suspended or affected, nevertheless it shall not be exercised
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pending the criminal proceedings.” This case followed SM/TH v.
SELWYN, [1914]3 K.B.98, and BRYANT wv. GITY DAIRY(1921), 37
C.C.C.405.

In MOOREHOUSE v. CONNELL(1920), 17 O.W.N.351 it was sought
to postpone the examination for discovery ol the defendants pending the
trial of criminal charges. L.ennox, ]., did not order a stay but thought that
the criminal proceedings should be expedited and if possible the criminal
charge disposed of before trial of the civil action.

However, in JOHNSON v. SHEILLS, [1935]2 D.L.R.806, a stay of the
defendant’s examination for discovery was granted on the ground that the
disclosure whichk it would entail might prejudice the defendant in his
defence on the criminal charge.

In MACKEE v. SOLLOWAY MILLS(1931), 57 C.C.C.103, a stay was
refused without reference to s.13, on the ground that the criminal
proceedings were against individuals while the civil action was against a
corporation in which they were concerncd.

There is a converse to the rule under discussion, It appcars in R. v.
COHON{1903), 6 C.C.C.386, a case in which accused was convicted of
perjury alleged to have been committed in an affidavit used in a civil
action, The following is quoted from the judgment of "I'ownshend, J., at
p.393:

“This charge should not have been brought during the pendency of the

civil action in the Supreme Court, although I know of no legal rule to

prevent the prosecution making the charge. I think further 1f it comes
to the knowledge of the Court that a suit is pending involving the very
question on which the perjury is alleged, it has the discretion which
would be wisely exercised to defer the trial on the criminal charge
until the suit is determined.”

Conclusions

1. It appears from the cases that, apart altogether from s.10, the Courts
have a discretion to grant a stay of civil proceedings in a proper case.

2, With deference to contrary opinion, it is submitted that for two rea-
sons the scction is valid: (a) It does not deal with civil rights or procedure,
but rather removes an obstacle which formetly the criminal law placed in
the way of the exercise of civil rights. (b) It has been adopted by the Prov-
inces to some extent although it has not been re-enacted by them in its
broadest sense. E.g. the Fatal Accidents Act in Ontario gives a right of
action “although the death was caused under circumstances amounting
in law to culpable homicide,” and the Families Compensation Act of
British Columbia gives it “although the death shall have been caused
under such eircumstances as amount in law to an indictable offence.”

Here it must be noticed that the new Code does not continue the
former s.784 under which a conviction for common assault barred a civil
action for the same cause, The history of this section goes back to 9 Geo.
1V ¢.81 (Imp.) and its purpose, as stated in WITHERS v. BULMER(1921),
%6 C.C.C.178 was “that this civii remedy should be taken away only in
cases where the assault complained of is a mere common assault not re-
sulting in any serious injury or accompanied by any other aggravating
circumstances, and which might properly be dealt with by a single Justice
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OLD CODE:

15. Where an act or omission constitutes an offence, punishable on summary
conviction or on indictment, under two or more Acts, or both under an Act
and at common law, the offender shall, unless the contrary intention appears,
be liable to be prosecuted and punished under either or any of such Acts, or ai
common law, but shall not be liable 1o be punished twice for the same offence.

of the Peace, and where in the pablic interest the matter should be dealt
with once and for all, the party aggrieved being allowed the option of
proceeding either civilly or under the Crim. Code”. See also TUN-
NIGLIFFE v, TEDD(1848), 5 C.B.553, 136 E.R.995. However, the out-
standing fact in relation to this section is that its constitutionality has
been the subject of 2 widespread controversy. General discussion is to be
found in articles by Bora Laskin(l1941), 19 C.B.Rev.379, and G.V.V.
Nicholls{1948), 26 C.B.Rev.1006, and the position with reference to the
cases may be summed up as follows.
In favour of the Dominion Power:
New Brunswick, WILSON v.CODYRE(1886), 26 N.B.R.516;
Ontarin, FI.IGK v. BRISBIN(1896), 26 O.R.425;
Quebec, in KUCZER v. MASSE, [1948|Que. S.C.187, the section was
applied in bar of an action. It does not appear that the constitutional
question was argued. The question was noticed, but not decided in
HEBERT v. HERERT(1909), 16 C.C.C.199, at p.200. :
Alberta, TRINEA v. DULEBA, [1924 |2 WW.R.L177; DOWSETT ©.
EDMUNDS, [1926]4 D.L.R.796.
Suskatchewan, NYKIFORUK v. KOHUT(194Y), 94 C.C.C.128.
The contrary view was expressed in:
Nowa Scotia, RICE v. MESSENGER(1929), 51 C.C.C.147;
Prince Edward Island, DAWSON v. MUTTART(1941), 75 C.C.C.340.

In several of the cases attention was called to the existence of similar
provisions in previous legisiation, either English or colonial. For example,
it was held in the Saskatchewan case that, even if 5.754 were ultra vires, the
action would still be barred by s.45 of the Offences against the Person Act,
1861 (Imp.), introduced into the Northwest Territories and subsequently
into the province as part of the law of England. However, in view ol the
repeal of 5.734 by the new Code, it is submitted that the question of the
revival or survival of previous legislation would require to be considered in
the light of 5.19 of the Interpreiation Act (Can.), with the probable result
that s, 10 will apply to these actions in the same way as 10 others.

OFFENCE PUNISHABLE UNDER MORE THAN ONE ACT.

11. Where an act or omission is an offence under more than one
Act of the Parliament of Canada, whether punishable by indietment
or on summary eonviction, a person who does the act or makes the
omission is, unless a contrary intention appears, subject 10 proceed-
ings under any of those Acts, but is not liable to be punished more
than once for the same offence.

This is a revision of the former s.15, which appeared in the same form
as .15 of the Code of 1906, It was 5.933 in the Code of 1892, but without
the reference ‘to the common law. In view of the provisions of s.8, ante,
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that reference has been omitted from the new section, In principle, it
rests upon the maxim Nemo debit bis vexari pro una et cadem causa. In
statutory form it appears in terms essentially similar to s.15 in 1889, c.63,
.33 (Imp.}, as follows:
“33. Where an act or omission constitutes an offence under two or more
Acts, or both under an Act and at common law, whether any such Act
was passed before or after the commencement of this Act, the offender
shall, unless the contrary intention appears, be liable to be prosecuted
and punished under either or any of those Acts or 2t common law, but
shall not be liable to be punished twice for the same offence.”

It will be observed that this provision is essentially the same as former
Codes.15.

In R. v. MILES{1890), 17 Cox,C.C.9 it was held that the assault of
which the Defendant had been convicted before magistrates was the sole
foundation on which a subsequent conviction on indictment rested, and
that a person who has been convicted before a court of summary juris-
diction of an assault which in the opinion of such court was of so trifling
a nature as to render it inexpedient to inflict any punishment or other
than a nomina) punishment, and who has been discharged upon giving
security to be of good behaviour, cannot afterwards be convicted upon
an indictment, the charges in which are based upon the same assault. Per
Hawkins, J. at p.18:

“With regard to the common law defence relied on as an answer to
this indictment, it is not strictly a plea of autrefois acquit, because the
Defendant had never previously been convicted of either of the offences
in the form in which they arc charged in the first threc counts; but it
was a defence grounded, as Blackburn, J., said in WEMYSS v. HOP-
KINS({1875), L.R.10 (.B.378), on the well-established rule at common
law that where a person has been convicted and punished for an offence
by a court of competent jurisdiction, transit in yem judicatam, that is,
the conviction shall be a bar to all further procecedings for the same
offence, and he shall not be punished again for the sume matter;
otherwise there might be two different punishments for the same
offence. This rule of law s0 stated has never heen doubted or qualified
in any one of the numerous authorities which are to be found in the
books upon the subject, though it has not always been found easy to
apply the rule to the facts of the particular cases under discussion . ... ..
The difficulties which have arisen in the application of the rule have
most frequently occurred in cases where a conviction or acquittal for a
simple offence has been set up as a bar to a subsequent charge
against the same person in a more aggravated form, and the law, as
deducible from the numerous cases to be found on the subject, seems
to be this - that where a charge has been adjudicated upon by a court
having jurisdiction to hear and determine it, that adjudication, whether
it takes the form of an acquittal or conviction, is final as to the matter
so adjudicated upon, and may be pleaded in bar to any subsequent
prosecution for the same offence, whether with or without circum-
stances of aggravation, and whether such circumstances of aggravation
consist of the offence having been committed with wicked or malicious
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intent, or by reason that the comimittal of the offenice was followed by
serious consequences. In this respect the criminal law is in unison with
that which prevails in civil proceedings.”

In R.v. KING, [1897]1 .B.214, at p.218, the same Judge said:
“The man had clearly been convicted of a misdemeanour in respect of
obtaining credit for the same goods which were the subject of the charge
of larceny; and it is against the very first principles of the criminal law
that a man should be placed twice in jeopardy upon the same facts; the
offences are practically the same, though not their legal operation.”

Commenting upon this statement, Lord Reading, C, J., said in the case
of R. v. BARRON(1914), 10 Cr. App.R.81 at .88,

"It is quite plain that the learned judge did not intend to lay down, and
did not lay down, as a general principle of law that a man cannot be
placed twice in jeopardy upon the same facts if the offences arc differ-
ent. The statement obviously refers to a case where the offences are the
same, ‘practically the same’ the words are, and as the two offences in
the present case are not either exactly or practically the same it does
not help the appellant ... ... (p.89)

The substantial identity ot the offence was recognized in R. v. KING
as an essential condition to the validicy of the plea of autrefois convict or
autrefois acquit, and that case made no change in the general and well
settled principle of law applicable to these pleas. The test is not, in our
opinion, whether the facts relicd upon arc the same in the two trials.
The question is whether the appellant has been acquitted of an offence
which is the same offence as 'gross indecency’, i.e., whether the zcquittal
on the charge of sodomy necessarily involves an acquittal on the charge
of gross indecency. It is quite clear that the jury could not have con-
victed the appeliant of gross indecency at the first trial.”

In the same case the Lord Chief Justice said {p.87):

“The principle on which this plea depends has often been stated. Tt is
this, that the law does not permit a man to be twice in pevil of being
convicted of the same offence. (2 Hawkins P.C., ¢.35(ed, 1824)). If, there-
fore, he has been acquitted, i.e., found to be not guilty of the offence,
by a Court competent to try him, such acquittal is a bar to a second
indictment for the same offence. This rule applies not only to the
offence actually charged in the first indictment, but to any offence of
which he could have been properly convicted on the trial of the first
indictment. Thus an acquittal on a charge of murder is a bar to a sub-
sequent indictment for manslaughter, as the jury could have convicted
of manslaughter (2 Hale, P.C. p.246).”

The statement in Hawkins’ FPleas of the Crown referred to above is:
“The plea of autrefois acquit is grounded on this maxim, that a man
shall not be brought into danger of his life for one and the same offence,
more than once.”

In the case of R. v. TONKS, [1916]1 K.13.443, accused appealed from

a conviction of manslaughter, alleging that she had on September 27,

1915, been found guilty of neglect of her children of whom deceased,

who died on October 1, was one. Appcal dismissed. Lord Reading, C.J.,
said in part (p.450):

“We desire to call attention to a passage in Archbold’s Criminal Plead-
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ings, 24th ed., p.177, which is in the following terms: “The true test
by which the question, whether such a plea is a sufficient bar in any
particular case, may be tried is, whether the evidence necessary to
support the second indictment would have been sufficient. to procure
a legal conviction upon the first’. The authority cited in support of
that proposition is R. v. CLARK((1820), | Brod. & Bing.473). But
on examination it will be [ound that that case is not an authority in
support of the principle enunciated in the text-book. That book, which
is usually entirely accurate, and is cvidence of so much painstaking
skill and industry, is wrong in citing R. v. CLARK as establishing
the principle there stated.”

The foregoing cascs were reviewed in R, v. BAYN, |1933]1 D.L.R.497,
in which it was held that a plea of auivefois acquit or res judicata was
not available to a defendant charged with having given perjured testi-
mony upon his trial for forgery. Sir Frederick Haultain, C.].5., spcaking
for the Court, quoted also R. v. KENDRICK and SMITH(1931), 23 Cr.
App. R.1, as follows:
“It is quite clear that to enable an accused person to rcly on that plea
{autrefois convict) the offence with which he is charged—must be the
same offence, or practically the same oflence, as that with which he was
charged on the first occasion. It is not cnough to say that the evidence
tendered on the second charge was the same cvidence as that offered to
prove the first charge. It is not the cvidence which is iaterial o the
charge that grounds the plea, but the offence which is charged. That
becomes perfectly clear when one considers the judgment of this
Court given by Lord Reading, C.]., in R. v. BARRON.”

The Court also quoted with approval from a dissenting judgment in

the case of R. v. QUINN(1905), 10 C.C.C. at p.120:
“I am unable in cither of these cases, or the reasons contained in the
judgments, or in any other reported English or Canadian case, to find
any justification for a defence at commeon law which is not based upon
the principle involved in the delence of gutrefois acquit, which defence
proceeds upon the fundamental common law maxim, Nemo debit bis
vexari pro una et eadem cause. In other words, except in two Amer-
ican cases, I find no authority for any special plea to an indictment
setting up 2 former acquittal or conviction which does not invelve the
question of second peril for the same or substantially the same offence.”

Archbold’s Criminal Pleadings, 28th ed. p. (61, contains the siatement
in reference to 5.33 ol the Act of 1889, that “Perhaps this enactment
would have been clearer if for the word ‘oflence’ at the end had been
substituted the words ‘act or omission’.” 1[ the authorities, especially R.
v. BARRON and R. v. TONKS, had not already shown this opinion to
be without support, the case of R. v. THOMAS, [1919]12 All E.R.662,
has conclusively donc so. There, at p.666, Humphreys, J., after some words
of criticism of text-book writers in gencral, adds that “Ic is clear that
the word in the Act is 'offence’ and I deprecatc the suggestion that the
Act, to have made things clear, should have enacted something different.
The answer is that it does not.” !

Again, R, v. THOMAS points to a limitation upon the application
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of this section and its underlying principle. In that case the accused, who
was charged with murdering his wife, pleaded autrefois convict, he hav-
ing been previously found guilty of assaulting her with intent to murder.
This plea was rejected. It was held that although it was necessary to hear
evidence of the assault, the prisoner was not in peril of conviction twice
for the samc oflence because the charge of murder arose only on the
intervention of the new fact of the wife's death.

The distinction between identity of {acts and identity of offences is
important, and the cases of R. v. BARRON and R. v. TONKS have
been applicd in Canadian cases where that distinction had been drawn,
Thus, mn R. v. BLANCHET(1919), 36 C.C.C.10, it was held that a previ-
ous conviction for making a [alsc statement in writing was a bar to
charges of obtaining money and credit by false pretences in the same
transaction. LOHSE v. TAYLOR(1922), 37 C.C.C.123; R. v. GEIGER
(1923), 41 C.C.C.185; K. v. RU;'\-'IOE\-'SRIQSI), 40 OW.N.249, and R. v.
BOYKQO, [1929]]1 W.W.R.920, were all cases where defendants were
convicted under the Inland Revenue Act or the Excise Act as well as
under provincial liquor laws, it being held that there were distinct of-
fences. On this point reference might be made also to R. v. KENDRICK
and S:"JITH(IQ?}I), supra, and R. pv. KUPFERBERG{1918), 13 Cr.
App. R.166. These cases, as well as R. v. BARRON, were applied in R.
v. BROWN, [1945]0.R. 869.

It should be noted (oo that the Combines Investigation Act, R.S.C.
1952, c.314, 5.32(2) provides that a persen shall not be charged with an
offence relating to the formation or operation of a combine under that
Act in an information or indictment charging an offence under Code
s.498. (See 5.75002 post). This was applied in R. v. IMPERIAL TOBAC-
CO COMPANY 1942y, 77 C.C.C.146, at p.15?y where, in considering
Code 5.498 and 5.28 of the Combines Investigation Act, which, as it then
read, included the words “upon the same evidence” it was said that:

“Where the state of {acts is such as to come within the purview of both,
it scems to me that 5.28 may well be looked upon as a legislative adop-
tion of the principle stated by Cockburn, C.J. in R. v. ELRINGTON
(1861), 31 L.J.(m.c.) 14 at p.16, where he said: ‘it is a fundamental
principle that out of the same state of [acts a series of prosecutions
is not to be allowed.””

However, in view of the foregoing, the provision of the Combines
Inyestigation Act must be regarded as referring to a special situation.
R.v. ELRINGTON turncd upon the application of $5.27 to 29 of the
Act, 9Geo. IV, .31, which correspond (o the former Code $5.732 to 734
relating to assault, and Cockburn, C.}. said also:

“We must bear in mind the well-established principle of our criminal

law that a series of charges shall not be preferred, and, whether a party

accused of a minor offence is acquitted or convicted, he shall not be
charged agzin on the same facts in a more aggravated form.”
As to this statement of principle see s.519(1) post.

CHILD UNDER SEYEN.

12. No person shall be convicted of an offence in respect of an
act or omission on his part while he was under the age of seven
years.
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PERSON BETWEEN SEVEN AND FOURTEEN,

13. No person shall be convicted of an offence in respect of an act
or omission on his part while he was seven years of age or more, but
under the age of fourteen years, unless he was competent to know
the nature and consequences of his conduct and to appreciate that
it was wrong.

Ss. 12 and 13 reproduce the former ss.17 and 18. They were s5.20 and
2] in the E.D.C,, where they were said to set forth the existing law, and
ss. 9 and 10 in the Code of 1892. See 5.139, post, which raises a supple-
mentary presumption regarding certain sexual offences, and the Juvenile
Delinguents Act, R.S.C. 1952, ¢.160, 5.9, under which the trial of a juven-
ile may be ordercd to be held in the ordinary courts. This was applied
upon a charge of arson (R. v. H., [193112 W.W.R.917) and of murder
(R. v LY. (1944), 82 C.C.C.105; R. v. D.P.P.(1948), 92 C.C.C:282, [1949]
I W.W.R.48).

Under s.12 evidence of the capacity of the child is not admissible.

Part XVII, which formetly applied to the trial for theft and kindred
offences of a person whose age in the opinion of the justice did not ex-
ceed sixteen years, was repealed By 1948, ¢.39,5.36, for the reason that the
cases to which it referred were being dealt with under the Juvenile
Delinquents Act, with the result that it was used very little (Senate
Debates, 1948, p.583). However, there are some parts of Canada in which
that Act has not been proclaimed in force. Where it has been proclaimed
it does not apply uniformly, the age limit in some places being sixteen
years, and in others eighteen years. :

CONSENT TO DEATH.,

14. No person is entitled to consent 1o have death inflicted upon
him, and such consent does not affect the eriminal responsibility of
any person by whom death may be inflicted upon the person by
whom consent is given.

‘This was the former s.67. It was 5.69 in the E.D.C. and 5.59 in the Code
of 1892,

OBEDIENCE TO DE FACTO LAW.

15. No person shall be convicted of an offence in respect of an act
or omission in obedience to the laws for the time being made and
enforced by persons in de facto possession of the sovereign power in
and over the place where the act or omission occurs,

This is the former 5,68, It was 5,60 in the Code of 1892 and clause 70
din the English Draft Code, where a marginal note refers to 11 Henry VII,
cl, SIR H. VANE'S case(1662), Kel. 15, and Foster’s Crown Law, 4th Dis-
course, p.402. In Vane's case:
“It was resolved that the King Charles the 2d was de facto kept out of
the exercise ol the kingly office by traitors and rebels; yet he was King
both de facto and de jure and all acts done to the keeping him out were
high-treason”.

Sir H. Vane was convicted of treason for sitting in council “for the
ordering of the forces of the nation against the King that now is".
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17. No person shall be convicted of an offence by reason of any act or omission
of such person when under the age of seven years.

18. No person shall be convicted of an offence by reason of an act er omission
of such person when of the age of seven, but under the age of fourteen years,
unless he was competent to know the nature and consequences of his conduct,
and to appreciate that it was wrong.

67. No one has a right to consent to the infliction of death upon himself.
(2} If such consent is given, it shall have no effect upon the criminal responsi-
bility of any person by whom such death may be caused,

68. Every one is protected frem criminal responsibility for any act done in
obedience to the laws for the time being, made and enforced hy those in posses-
sion de facto of the sovercign power in and over the place where the act is done.

Byrnes’ Law Dictionary states at p.287:
“The statute 11 Henry VII, c.1, enacts that no person serving the King
for the time being in his wars shall be convicted or attaint of high
treason for so doing. The intention was to protect persons serving the
King de facto against punishment or forfeitures imposed by the King
de jure on the latter recovering the kingdom.”

The following appears in Holdsworth's History of English Law, Vol.
111, p.468:

“In the same reign (viz.,, that of Henry VII) a statute was enacted to
make it clear that faithful service to a reigning King was no treason to
a successful claimant to the Throne (11 Henry VII, c.1); and Stephen
is probably warranted in saying that this statute is ‘the carlicst recog-
nition to be found in English law of a possible difference between the
person and the office of the King'.”

Stephen (Hist. Vol.I1, p.254) comments that:
“The words of the Act are very remarkable, and if the history of the
Wars of the Roses were unknown would be wholly unintelligible.”

A Canadian text, Constantineau on De Facto Doctrine, says:
"Obedience to such {de facto) government naturally involves obedience
also to public functionaries holding office thereunder who, though in
possession of offices tainted with the same illegality as the government
itself, vet discharge duties identical with, and of equal importance to
the citizens at large, as those performed by like officers under a lawful
government . ., The Government of Cromwell in England is a memor-
able instance of a de facto government.”

Instances within the principle could be multiplied by reference, for
example, to the German military occupations during the two Great Wats.

INSANITY.—When insane.—Delusions.—Presumption of sanity.

16. (1) No person shall be convicted of an offence in respect of
an act or omission on his part while he was insane.

(2) For the purposes of this section a person is insane when he is
in a state of'natural imbecility or has disease of the mind to an ex-
tent that renders him incapable of appreciating the nature and qual-
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ity of an act or omission or of knowing that an aect or omission is
wrong.

(3) A person who has specific delusions, but is in other respects
sane, shall not be aequitted on the ground of insanity unless the de-
lusione caused him te believe in the existence of a state of things
that, if it existed, would have juatified or excused his act or omizsion.

(4) Every one shall, uniil the contrary is proved, be presumed
to he and to have been sane.

This is the former s.19 changed in subsec(2) to read “or of knowing”
instead ol “and of knowing.” Lu was s.11 in the Cade of 1892 and s.22 in
the E.D.C., and is founded ou the M Naghten Rules.

As this subject is now under study by a Royal Commission, no at-
tempt at a full discussion will be attempted here, It may be pointed out,
however, that the change referred to is justilicd by the cases,

The leading case on the interpretation of s.192) is & v CRACKNELT,
(1931}, 56 C.C.C.190. Mulock, C.J.O. said at p.192:

*“This section is in the very words of s.11{1) ot the Cr. Code {1892} and
the question is whether the word “and’ belore the words, "ol knowing,' is
to be interpreted literally ot as meaning ‘or’. 'This section is in the exact
words of one of the rules in APNAGHTEN'S CASE(1843), 10 (I & Fin.
200, 8 E.R.718, except that it substitutes the word ‘and’ for *oi”. That
this chiange was a mistake on the part ol the dranghtsinan appears 1o me
obvious. It is a fundamental plmrlplc that miens rea is an cssential cle-
ment in crime. If absent there is no critne, Here, 11 the accused did
not know that in killing his wife he was doing what was wrong he had
no guilty intention, and therefore was not guilty of murder even
though he might have appreciated the physical, not the moral nature
and quality of his act: R, v, HADEIELD(1800), 27 5t 101281, "T'hus,
in order to establish Ius defence it was not necessary 10 prove both in-
capacity to appreciate the natnre and gquality ol his act and the absence
of guilty intent. Tn my opinion in the present case the word ‘and
should not be construcd litcrally.”

Per Magee, J.A. at p.191:
“In the present case the jury werve directed that defect in both respects
was necessary. In so dirccting them the Tearned Judge had in mind
5.19 of the Cr. Code, which enacts that no person shall be convicted if
delect in both respects existed.

But this did not say that unless defect in both existed he should be
convicted. In so serious a matter it canuot be implied thiet the common
law has been changed without clear enaciment, and it inust be taken
that law as declared by the Judge is still the law in Canada, In England
in R.owv. FLAVELL{192G), 19 CrApp.R.IH, Qe was declared llmt the
rules in MNAGHTEN'S Case still stand, 'T h(, dircction to the jury in
the present case was made without reference o the established and un-
repealed rule and was not in accordance with it.”

Per Hadgins, J.A. at 13, 194:
“As to 8.19 of the Cr. Code, T think it docs not, in ths case, require
both elements mentioned 1o be {ound. I1 the nature and quality ot the
act is not known to the accused se that his mind does not grasp its
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19. No person shall be convicted of an offence by reason of an act done or
omitted by him when labouring under natural imbecility, or diseuse of the mind,
to such an extent as to render him incapuble of appreciating the nature and
guality of the act or omission, and of knowing thai such un act or omission was
wrong.

(2) A person labouring under specific delusions, but in other respects sane,
shall not be acquitted on the ground of insanity, under the provisions herein-
after contained, unless the delusions caused him to believe in the existence of
some state of things which, if it existed, would justify or excuse his act or
amission.

(3) Every one shall be presumed to be sane at the time of doing or omitting to
do any act until the contrary is proved.

physical character, it is idle to inquire if he knew the act to be wrong.”

In R. v JEANOTTE, [193272 W.W.R,283 (Sask. C.A.) (murder), the
Court followed R, v. CRACKNELL. The lollowing is quoted:

“The Ontario Court was ol opinion that the above substitution (i.e.
‘and’ for "or’ as it appears in the Judges’ answeys to the second and third
questions in M'Naghten's case), had not changed the law and that, in
order to establish such a defence, it was not necessary to prove in the ac-
cused both incapacity to appreciate the nature and quality of the act
and want of knowledge that it was wreng, but only that he was lacking
in one or other of such respects.

Expressions from which the sume conclusion may be inferred are to
be found in a later decision of the same Court in R. v. BROCKEN-
SHIRE(I931), b6 C.C.C.810 at 345-6, and in the judgment of Mr. Jus-
tice (now Chiel Justice) Anglin, in CTARK v. R.(1921), 35 C.C.C.201,
at 274.

With such conclusion we would respectiully state that we are in ae-
cord, although it does not seem to have met with universal judicial
acceptance even in Ontario: See Proceedings of the Canadian Bar As-
sociation, Val. 16, 1931, at p, 60, .. ...

It is also worthy of note that s.19 above is the same as 5.22 of the
Draft Code ol 1879, submitted by the Imperial Commissioners, ap-
pointed for the purpose, in their report to the Imperial House of Com-
mons, in the form of a bill in 1880. In such repori the' Commissioners
specifically state that said scetion ‘which relates to insanity cxpresses
the existing law’. . . .. " '

New trial ordered.

Note: The above reference appears to be inexact. It is true that in
the Bill of 1880 the word “and” is used in 5.23 (insanity), bui the state-
ment “Scction 22, which relates to insanity expresses the existing law”
{Report p.17) refers to 5.22 of the Draft Code (p4i7). This uses the word
“or” and a marginal note refers hack to p.t7 of the Report.

At all events, 2. v. CRACKNELL and R. v. JEANOTTE were fol-
lowed by the Manitoba C.A. in K. v. HARROP(1940), 74 C.C.C.228,
where .19 was interpreted as providing alternate defences. Prendergast,
C.J.M., added: -

“This construction of the section, however, only restates the funda-
mental principle that mens rea is an essential element in crime, a prin-
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ciple which, if it were not stressed in the Code, we would still hold to
under the common law of all times, and it was the appellant’s right
that the jury be fully apprized of it.”

New trial ordered,

In R.v. BROCKENSHIRE(1931), 56 C.C.C.340, (Ont. C.A.) at p. 545:
“the issue is not whether B. had the disease known as dementia praecox,
but whether he had a disease of the mind to such an extent as to render
him incapable of appreciating the nature and quality of his act in shoot-
ing M. or knowing that such act was wrong.”

CLARK v. R.{1921), 35 C.C.C.261 {S§.C.C.)) turned rather on the pre-
sumption raised by s.19(3) but the following appears in the judgment of
Anglin, J. {at p.274):

“Here 1 find nothing to warrant requiring evidence of greater weight

than would ordinarily satisfy a jury in a civil case that a burden of

proof has been discharged, that, balancing the probabilities upon the
whole case, there was such a preponderance of evidence as would
warrant them as reasonable men in concluding that it had been estab-
lished that the accused when he committed the act was mentally in-

capable of knowing its naturc and quality, or il he did know it, did

not know that he was doing what was wrong. That I belicve to be the

law of Canada, as it appcars to be that of most of the States of the
American Union.”

In a recent case upon another phase of the subject, R. v. REECE(1954),
109 C.C.C.26, it was held that a defence of drunkenness, to be effective,
must show that the accused was incapable by rcason of drunkenness of
forming an intent to cormmit the offence.

The case of WHITELAW v. WILSON({1934}, 62 C.C.C.172, has a
strong bearing on the operation of subsec.(3). That case was a civil action
to prevent a husband from taking any benefit under a will made by his
wife, and was decided by reference 1o the Crimingl Code. The circum-
stances appear in the following quotation, at p.176:
“The fact that he believed that he was hopelessly i1l and would not
recover, and honestly believed that to be so, is no justification for him
entering into a suicide pact with his wile and counselling her, or aid-
ing and abetting her to commit the act of self-destruction, and still less
for failing to render her the necessary medical help and assistance
undet the section of the Code above referred to.”

This reference is to Code section 242 {now s.186). And the judge con-

tinues:
“On all the evidence I am satisfied that at the time that hus wife took
the arsenical poison the defendant George Wilson was capable of ap-
preciating the nature and quality of the act which he and his wile
were attempting to commit and his inexcusable omission 1o render her
assistance and also that he knew such an act and omission was wrong.
Both Dr. Robertson and Dr. Kerr say in express words that in their
opinion the defendant George Wilson would appreciate the nature
and quality of the act and that they are of the opinion that he did
know the act was wrong and against the law of the land. The neigh-
bours speak of his conduct up to the time of the tragedy, and there is
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20. Except as hercinafter provided, covpulsion by threats of immediate death
or grievous bodily harm from a pesson actually present at the commission of
the offence shall be an excuse for the commission, by a person subject fo such
threats and who believes such threats will be executed, and who is not a party
to any association or conspiracy, the being a party to which rendered him sub-
ject to compulsion, of any offence other than treason as defined by this Act,
murder, piracy, offences deemed to be piracy, attempting to murder, assisting
in rape, forcible abduction, robbery, causing grievous bodily harm, and arson.

nothing to indicate that other than the delusion from which he was
clearly suffering he was in any way incapable of appreciating and
knowing what he was doing and conscious of the moral and legal con-
scquences flowing from his unlawful acts and omissions. His busi-
ness affairs were looked after by himself, and his own conduct when
taken to the hospital at Fergus and his remarks there of what hed
laken place, referring to the tragedy, only confirm my view that he
knew and appreciated that he had done a wrongful act and that he
was subject to criminal liability therefor.” (Italics added: Ed)

COMPULSION BY THREATS.

17. A person who commils an offence under compulsion by
threats of immediate death or grievous bodily harm from a person
who is present when the offence is committed is excused for com-
mitting the offence if he believes that the threats will be carried out
and if he is not a party to a conspiracy or association whereby he is
subject to compulsion, but this seetion does not apply where the of-
fence that is committed is treason, murder, piracy, attempted mur-
der, assisting in rape, forcible abduction, robbery, causing bodily
harm or arson.

This is the former s.20, omitting the words “offences deemed to be
piracy,” and “causing grievous bodily harm,” as the Code does not use
these terms. The section was 5.12 in the Code of 1892 and, with the nexct
section, made up 5.22 in the E.D.C. where the Commissioners (Report,
Note A) quote ‘the stern rule’ laid down by Lord Hale: _

“IF a man be desperately assaulted and in peril of death, and cannot
otherwise escape, unless to satisfy his assailant’s fury he will kill an
innocent person then present, the fear and actual force will not acquit
him of the crime and punishment of murder, if he commit the fact; for
he cught rather to die himself than kill an innocent.”

It was held in DUNBAR v. R.(1936), 67 C.(C.C.20, that if a person is
compelled by threats to choose between endangering his own life and as-
sisting in a robbery (in this case by acting as chauffeur for his associates),
his choice of the latter alternative makes him a party to the unlawful
common intention, and if murder is committed in carrying it out, the
compulsion will not excuse him since murder was expressly excluded from
the opcration of 5.20.

See also s.15, and discussion of the principle involved in this section
in R. v. BOURNE(1952), 36 Cr.App.R.125, and in 69 L.Q.R.226.
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The compulsion contemplated by the section is the threat of actual
force, to use the words of Lord Hale, and not the compulsion of necessity,
As to this, Coleridge, C.]. said in R, v. DUDLEY and STEPHENS(1884),
14 .B.D.273, the well-known case in which two shipwrecked sailors re-
sorted to cannibalism: '

“It is not correct to say that there is an absolute or unqualificd neces-
sity to preserve one’s life, and, if Lord Bacon, in saying that if one of
two shipwrecked persons holding on to a plank push the other off to
save his own life, meant, to lay down the broad proposition that a man
may save his own life by killing, if necessary, an innocent and unoffend-
ing neighbor, it is certainly not law at the present day.”

COMPULSION OF WIFE.

18. No presumption arises that a married woman who commits
an offence does so under compulsion by reason only that she com-
mits it in the presence of her husband.

This is the former s.21. It was s.13 in the Code of 1892 and formed
part of 5.23 of the E.D.C. along with the substance of s.17 above, with
which it must still be read. Tt did away with a rule to the contrary which
existed at common law prima facie in relation to all offences except
treason and murder.

A distinction has sometimes been drawn between exemption from
punishment and exemption from criminal liability but this is not of prac-
tical importance since s.17 exempts from criminal liability. In R. v.
BOURNE(1952), 36 Cr.App.R.125 Goddard, L.C.]. said:

“Assuming that (the wite) could have set up duress, what does that
mean? It means that she admits that she has committed the ¢rime but
prays to be excused from punishment for the consequences of the crime
by reason of the duress, and no doubt in those circumstances the law
would allow a verdict of Not Guilty to be entered.”

See also R, v. WISHART(1954), 13 W.W.R. (NS.) 477.
See also 5.23(2) and (3}.

IGNORANCE OF THE LAW.
19. Ignorance of the law by a person who commits an offence is
not an excuse for committing that offence.

This is the former s.22. It was 5.24 in the E.D.C. and s.14 in the Code
of 1892, and states in other words the principle that everyone is presumed
to know the law, that being the only basis on which the law can be en-
forced. It does not include mistake of fact, as to which see, for example,
$5.269(1) and 371(2) post, under which colour of right relieves from crim-
inal responsibility. On the other hand, s.235(2)(b) post (abduction of fe-
male under sixteen), is an instance where mistake of fact is not an excuse.

Those sections, e.g., 5.25(2) (execution of defective process) and 5.32
(suppression of riots} which might appear to create exceptions to this rule,
do so only apparently, Their primary purpose is the protection of those
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21. No presumption shall be made that a marvied woman committing an offence
does 5o under compulsion because she commits it in the presence of her husband.
22. The fact that an offender is ignorant of the law Is not an excise for any
offence committed by him.

667. (3) Every warrant authorized by this Act may be issued and executed on
a Sunday or statutory holiday.

by whom the law is to be enforced, and the principles that apply were

stated by the Imperial Commissioners (E.D.C. s.26(n5 as follows:
“The result of the authorities justifies us in saying thar wherever a
ministerial oflicer, who is bound to obey the orders of a court or magis-
strate (as, for instance, in executing a scntence or cffecting an arrest
under warrant), and is punishable by indictment for disobedience,
merely obeys the order which he has received, he is justified, if that
order was within the jurisdiction of the person giving it.

And we think that the authoritics show that a ministerial officer
obeying an order of the court, or the warrant of a magistrate, is justi-
fied, if the warrant or order was one which the court or magistrate
could, under any circumstances, lawlully issue, though the order or
warrant was in fact obtained improperly; or, though there was a defect
of jurisdiction in the particular case, which might make the magistrate
issuing the warrant civilly responsible: on the plain principle that a
ministerial officer is not bound to enquire what were the grounds on
which the order or warrant was issucd, and is not to blame for acting
on the supposition that the court or magistrate had jurisdiction.”

R. v. MONKMAN(1892), 8 Man.R.509, is a concrete example. There
it was decided that where a writ of fi. fa. is delivered to a sherilt in proper
form, and on its lace regular, he is bound to execute it. Per T'aylor, G, ].:

“Apart from the crror in the date of the judgments, the writs are reg-
ular in form, so that they were a suflicient authority and protection
to the sherilf, who was bound to act under them. ... ... There seems
good reason [or this. When a sheriff has handed to him a writ in proper
form, and on its face rcgular, he is bound to execute it. To hold other-
wise would require the sheriff in cvery case before executing process
to search as to the regularity of previous proceedings and to act at the
risk ol being held responsible, should there be irregularity in these.
The object of the statute would be wholly defeated if the contention
of the defendant should prevail.”

EXECUTION OF WARRANT OR SUMMONS ON SUNDAY OR HOLIDAY.

20. A warrani or summons ihot is authorized by this Act may be
issued or executed on a Sunday or etatutory holiday.

This is the former 5.661(3), and 5.564(3) in the Code of 1892, with the
addition of the words “or summons” which were inserted in Commitice
of the House of Commons on the representation that it might be neces-
sary sometimes for a magistrate to issu¢ a summons o Sunday or a
statutory holiday, but it is suggested that the change does not mean that
this should be ordinary procedure.
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29 Car.Ilc.7, prohibited the performance of judicial acts (which
would include the issue of a summons) on Sunday, prohibited arrest also
on that day except for treason, felony or breach of the peace. $.4 of 11 &
12 Vict.c.42 authorized the issue on Sunday of search warrants or war-
rants to apprehend, and rhis section appeared in Canada as 1869, c.30,
5.8. The words “or other statutory holiday” are in the section as it appears
in the Criminal Procedure Act, R.8.C.1886, c.174,5.37. The E.D.C, s.413
says that “Every such warrant may be issued and executed on a Sunday”
but does not mention search warrants, It has been the law for centuries
that ministerial acts, as distinguished from judicial acts, may be donc on
Sunday, but it was held in R, v. ETTINGER(1899), § C.C.C.387, that the
issue of a summons, upon consideration of the information, is a judicial
act.

As to search warrants, see also 5.430.

The word “holiday” is defined in the Interpretation Act, R.S.C. 1952,
c.158,5.85(12). There is special legislation, R.5.C,1932, .88, declaring
Dominion Day, July Ist, to be a public holiday, and in R.8.C.1952, ¢.257,
there is a similar declaration concerning Remembrance Day, November
11th.

It was held that the incorporation of Parts XIIT and XIV of the Crim-
inal Code, so far as applicable, into a provincial Hquor act, authorized
arrest on Sunday on a warrant issued under that Act; R. v, SMITH(1927),
47 C.C.C.345. It seems doubtful that the present section would apply
in such a case unless the provincial Act incorporated it by specific refer-
ence, .

On this subject generally, see s.561, post, and notes thereto.

ParTiES TO OFFENGES.

PARTIES TO OFFENCE.—Common intention,
21. (1) Everyoneis a party to an offence who
(a) actually commits it,
(b) does or omits to do anything for the purpose of aiding any
person to commit it, or
{c)} abets any person in committing it.

(2) Where two or more persons form an intention in common to
carry out an unlawful purpose and to assist each other therein and
any one of them, in carrying out the common purpose, commits an
offence, each of them who knew or ought to have known that the
commission of the offence would be a probable censequence of
carrying out the common purpose is a party to that offence,

This reproduces the former s.69 with a change in form. It was s5.61 in
the Code of 1892 and 5.71 in the E.D.C., where the Commissioners noted
that:

““This section is so framed as to put an end to the nice distinctions be-
tween accessorics before the fact and principals in the second degree,
already practically supcrseded by 24 and 25Vict.c.947;
a statute which was adopted into Canadian law: sec R.5.C.1886, c.145
(An Act respecting Accessories) and statutes of 1868 and 1869 there cited.
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69. Every one is a party to and guilty of an offence who

{a} actually commits it;

(b) does or omits an act for the purpose of aiding any person to commit the
offerce;

(c) abets any person in commission of the offence; or

(d} counsels or procures any person to commit the offence.

(2} If several persons form a common intention tc prosecute any pnlawful
purpose, and to assist each other therein, each of them is a party to every
offence committed by any one of them in the prosecution of such common
purpose, the commission of which offence was, or ought to have been known
to he a probable consequence of the prosecution of such common purpose.

Although the Criminal Code and English criminal law do not specify
degrees of criminal responsibility, the expressions “principal in the first
degree” and “principal in the second degree” sometimes appear, e.g., in
R.v. BOURNE(1952), 36 Cr.App.R.125 and where they do, the former,
according to Byrne’s Law Dictionary means “one who commits a felony
either himself or through an innocent person”, and the latier “one who
is either zctually or constructively present and aids and abets the prin-
cipal in ihe first degree”,

Foster’s Crown Law, 3rd Discourse, p.350, gives the following illus-
tration ol constructive presence: .

“Several persons set out together, or in small partics, upon one com-
mon design, be it murder or other felony, or for any other purpose un-
lawful in itself, and each taketh the part assighed bim; some to comimit
the fact, others to watch at proper distances and stations to prevent a
surprize, or to favour, if necd be, the escape of those who are more im-
mediately concerned. They are all, provided the fact be committed, in
the eye of the law present at it; for it was made a common cause with
them ...... and the part each man ook tended to give countenance,
encouragement, and protection to the whole gang, and to insure the
success of their efforts.”

Offences by accessories after the fact generally are dealt with by s.406.
For special provisions concerning parties sce s.211(murder), s.212{sui-
cide), 5.50(1) {treason). Points of pracedure are covered by $s.502 and 503.

The change in form of 5.21 makes it a definition only. The repealed
section not only declared who were parties to an offence but also by the
words “is guilty ol an offence” created substantive offences. In BROUS-
SEAU v. R.(1917), 29 C.C.C. 207, at p.210, Anglin ], said:

“The purport and intent of clause (d) of scction 69 of the Criminal
Code, in my opinion, i$ 1o make it an aoffence to counsel any person to
commit an offence whether the actual commission of the Jatter offence
does or does not ensue,”
Fitzpatrick, C.J.(p.208) put i1 1his way:

“If the offence is committed then the accused is a party to it; or, if the
offence is not committed, then he who counsels is guilty of a substan-
tive offence”.

A peint not argued in BROUSSEAU v. R. was argued in R. v.
HALMO (1941), 76 C.C.C.116. It was based on 5.28 of the Interpretation
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Act (Can.) whicly, in part, reads as follows:

"Every Act shall be read and constraed as if any offence for which the
offender may be:

(a) prosccuted by indictment, . . . . . . were described or referred to
as an indictable oflence;

(b) punishable on summary conviction, were described or referred
to as an offence; and

all provisions of the Criminal Code relating to indictable oflences, or
offences, as the case may e, shall apply to every such offence.”

The submission was that the substantive oilence created by s.64 was one
triable on summary conviction, but it was held that un indictable olfence
of reckless driving had been committed 1o which the accused was a [party.
The point is mentioned here because by reason of 5.569(13, it would now
be immaterial, at least in cases where a summary conviction offence can
be regarded as included in an offence punishahle on indictment.

It will be scen, however, that the omission of the words “is guilty of
an offence” from .21 does not of itself change the law.

Another aspect of the same matter appears in SIMCOVITCH v. R.
(1935), 63 C.C.C.70 (5.C. Can.), in which the appellant, an employee of
a bankrupt, had been convicted for aiding and abetting the commission
of certain oflences under the Bankruptcy Act. It was contended that
under the wording of 5.191 of that Act no person other than the bankrupt
could be indicted. Duff, C.J.C., at p.72, quoted 5.28 of the Interpretation
Act and said:

“The language of this enacuinent is quite plain and unqualified.

I have no doubt that it applics to offences created by s.191 ., ., True
it is, 5.28 lays down a rule of interpretation, and necessarily, therclore,
the provisions of the Criminal Code must give way to the enactments
ot the statute to be interpreted, to the extent to which, by express
words, or by necessary or reasonable implication, such statute evinces
an intention to exclude those provisions. But, subject to this qualif-
cation, s.191 must be read and construed on the footing that the pro-
visions ol the Criminal Code apply to all the oflences created by it,
and, in particular, that the provisions of 5.69 are to be canstrued as if
such offences were specifically nominated in that section.

Now the effect of s.6% in this view, is simply this: persons aiding or
abetting the bankrupt or other person, whose acts are embraced within
the enactment, are guilty of the offences created hy the enactment. ... On
this construction of 5.69 we have a substantive enacunent, co-ordinate
with s.191 by which persons aiding, abetting, counselling or procuring,
are put upon the same plane as the bankrupt, and become indictable
and punishable for the oflence in relation to which they have so acred.”

Cannon, [, at p.78 said:
“The cvident intention of Parliament was that these three statutes
(l.e. the Bankruptcy Act, the Intepretation Act and \he Griminal Gode)
should complete and aid one another in order to bring (o justice those
who aided or abetted a bankrupt Lo commit offences 1o delraud his
creditors.” (Words in brackets added: Ed.)
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70. Every one who counsels or practres another person to be a party to an
offence of which that person is afterwards guilty, is a party to that offence,
although it may be committed in a way different from that which was counselled
or suggested.

(2) Every one who counsels or procurces anather 10 be a party to an offence is
& party to every offence which that other conumiis in consequence of such
counselling or procuring, and which the person counselling or procuring knew,
or ought to have known, io be likely to be conumitied in consequence of such
counselling or procuring.

PERSON COUNSELLING OFFENCE.

22, (1) Where a person counscls or procures another person to
be a parly to an offence and that olher person is afterwards a party
to that offence, the person who counselled or proeured is a party to
that offence, nolwithstanding that the offence was commiiled in a way
different from that which was counselled or procured.

(2) Every one who counsels or procurcs another person to be a
party to an offence is a party to every offence that the other commits
in consequence of the counselling or procuring that the person who
counselled or procured knew or ought to have known was likely to
he committed in consequence of the counselling or procuring.

T'his is the [ormer s.70. Tt was 5.62 in the Code of 1892 and 5.72 in
the E.D.C. where it appears with a note that “This is believed to express
the existing law.”

Tn R.v. STEWART, |1934]1 W.W.R. 123, the accused was convicted
of connsclling others to commit an ollence, bhut the conviction was
quashed on the ground that there was no evidence that any person at any
time addressed by the accused was a member of the unlawlul assembly on
December 20, The Court went Turther and held that a person cannot in
fact be a member of an unlawm! assembly at which he 15 not present, so
that the Crown was [oreed to [all back upon that section of the Criminal
Cade which defines who are parties to offences. McGiltivray, J. A., said
al pA28:

“T have no doubt that the accused could have been charged with coun-
sclling others to constitute an unlawlul assembly, contrary to s.69 of
the Code, and have been Tound enilty of the crime of counselling
under that section, regardless of whether or not the persans counselled
committed the offence which ihey were counsclled to commit (7. v.
BROUSSEAU(1917), G §.C.R. 22) but the Crown did not see fit to
charge the appellant and Irvine with the substantive offence of coun-
selling, on the contrary they were specifically charged with being ‘mem-
bers of an unlawlul assembly’ (s.89).

“Now it is evident that a person cannot in fact be a member of an un-
lawfu' 1ssembly at which he is not present and so on the facts of this
case the Crown was driven to rely upon this 5.69 of the Code which
not only makes counsclling a crime a substantive offence but also pro-
vides that cvery one is a party to and guilty of an offence who counsels
or procures any person to commit that offence. Now there is a distinct
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difference betwcen the charge of counselling others to commit an
offence, and the charge of being party to an offence by virtue of having
counsetled someone {0 commit that offence. In the first case it is im-
material whether the offence is commitied or not; in the second case
the offence must be cammitted and it must be committed by the per-
sons counselled ere the accused can be said to be a party to the offence
committed. If this be so, as it unquestionably is, then the Crown must
prove that the persons who were addressed by the appellant, and
counselled to become members of an unlawful assembly, in fact did be-
come members of such an assembly before it can be held to be estab-
lished that the appellant, who was not in fact present, was none the
less a member of the assermbly as charged.”

ACCESSORY AFTER THE FACT.—Husband or wife, when not accessory.—

When wife not accessory,

23. (1) An accessory after the fact to an offence is one who,
knowing that a person has been a party to the offence, receives, com-
forts or assists him for the purpose of enabling him to escape.

(2) No married person whose spouse has been a party to an of-
fence is an accessory after the fact to that offence by receiving, com-
forting or assisting the spouse for the purpose of enabling the
sponse lo escape.

(3) No married woman whose hushand has been a party to an of-
fence is an accessory after the fact to that offence by receiving, com-
forting or assisting in his presence and by his authority any other
pereon who has been a party to that offence for the purpose of en-
abling her hushand or that other person to escape.

This is the former s.71. It was 5.63 in the Code of 1892 and .78 in
the E.D.C.

Accessories after the fact are specially dealt with in ss.50 (treason),
211 {murder) and 212 (suicide). The general penal provision is in 5.406,
g.v., with the notes thercto. As to jurisdiction in certain cases, see s.413
(2j(b), and as to indictment, see 5.502.

Subsecs.(2} and (3) appear to qualify s.18.

ATTEMPTS,—(Question of law.

24. (1) Every one who, having an intent to commit an offence,
does or omits to do anything for the purpose of carrying out his in-
tention is guilty of an atiempt to commit the offence whether or not
it was possible under the circumstances to ecommit the offence.

(2) The question whether an act or omission by a person who
has an intent to commit an offence is or is not mere preparation to
commit the offence, and too remote to constitute an attempt to com-
mit the offence, is a question of law,

This is the former s.72. It was 5,64 in the Code of 1892 and may be
compared with 5.74 of the E.D.C. where the principles embodied in sub-
sec.(1) are expressed in different langunage as follows:

“An attempt to commit an oiflence, is an act done 6r omitted with

intent to commit that offence, forming part of a series of acts or omis-

sions which would have constituted the offence if such series of acts or
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71. An accessory after the fact to an offence is one who receives, comforts or
assists any one who has been a party to such offence in order to enable him to
escape, knowing him to have been a party thereto.

(2) No married person whove husbund or wife has heen a party to an offence
shall become an accessory after the fact thereto by receiving, comforting or
assisting the other of them, and no married woman whase hushand has been a
party to an offence shall become an accessory after the fact thereto, by receiving,
comforting or assisting in his presence and by his authority uny other person
who has been a party to such offence in order to enable her husband or such
other person (o escape.

72. Every one who, having an intent to commit an offence, daes or omils an
act for the purpose of accomplishing his object is guilty of an attempt to comtit
the offence intended whether under the circumstances it was possible to commit
such offence or not,

(2} The guestion whether an act done or omitted with intent to commit an
offence is ar ix not only preparation for the commission of that offence, and

to0 remiote lo constitute an attempt to commit it, is a guestion of law.

omissions had not been interrupted, cither by the voluntary determina-
tion of the offender not to complete the offence or by some other cause.

Every one who, believing that a certain state of {acts exists, does or
omits an act the doing or omitting of which would if the state ol [acts
existed be an attempt to commit an offence, attempts to commit that
offence, although its commission in the manner proposed was by reas-
on ol the non-existence of that state of facts at the time of the act Qr
omission impossible.”

The second paragraph was drawn to offset the case of R. v. COLLINS
(1864), Te. & Ca. 471, where it was held that putting a hand into another
persen’s empty pocket was not an attempt 1o steal because it was not pos-
sible to steal anvthing. However, cven without any statutory provision,
that case was overruled by R. v BROWN(]BSQ), 16 Cox, C.C.715, and
R. v. RING(1892), 17 Cox, C.C.491. The principle is contained in the
concluding words of subsec.(1).

Except with regard to treason (s.16(1)(a)), rape (s.187), and murder
(s.210), attempts arc dealt with as substantive offences in s.406, and ss.567
and 568 state the procedure where the full offence is charged but the
evidence proves an attempt, and vice versa.

In so far as subscc. (2) draws a distinction between preparation and
attempt it is essentially part of the definition. In KELLEY v. HART
(1934), 61 C.C.C.364, at p.370 the following appears:

“The obvious difficulty in the application of the section is in distin-
guishing between acts done with intent to commit the offence which
are merely preparatory in character and those done with intent to
commit the offence which are so connected with the offence to be
committed as to constitute an attempt to commit that offence.

1t is quite impossible to Jay down any hard and fast rule for the draw-
ing of the line between preparation and attempt. It is in each case a
question of the remoteness or proximity of the acts done to the ac-
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complishment of the offence. In PEOPLE 1. MURRAY(1859), 14 Cal.
159, Field, C.], said:—Preparation cousists in devising or arranging the
means or measures necessary for the commission of the offence; the at-
terapt is the direct movement towards the commission after the prepa-
rations are made,” "

(See also unnotation in 24 C.C.C.1 10},

The classic caseis R, 1w, T4 YEOR(IB59), 1 F&F.511, to the effect that
where the prisoner knelt by a stack and lit a match intending to set it
on fire, he was guilty of an attempt despite the Fact that the match was
blown out by the wind, or that he blew it out himself when he saw that
he was waiched, But the fact that he had bought matches with the same
intention would not constitute an attempt because of its remotencss {rom
the completed oflcuce. 'T'o say, as does subsec.(2}, that the question of
remoteness is a question of law 1 deterrnine what is no juore than prep-
aration, i1s another way of saying that this question is to be decided by
the judge and not by the jury.

An attempt has been delined as “an abortive or frustrated effort’
(HOLLOWAY v R.(1851), 17 Q.B.317) but even this requires some
further delimition of terms. The key word in the section is “intent” and
in itntention may be said to lic the essence of the criminal law when once
the intention is carried into action. It is more than a political maxim to
say that “a man may think the thing he will.” “The standards of the law,”
said the laie Mr. Justice Holmes, “are external standards, and however
much it may take moral considerations into account, it does so only for
the purpose of drawing a line beween such bodily motions and rests as it
permits, and such as it does not.”” And again, “There is no law against a
man’s intending to commit a murder the day alter tomorrow. The law
only deals with conduce.”

It is true that intent is not punishable without action; it is also true,
as a general rule, thit action is not punishable without intent. However,
the latter statement is subject to qualification, and it has been said that
there are three kinds of subject matter which exclude mens rea, or the
guifty mind:

{(a) Things not really eriminal but prohibited under penalty in the
public interest {c.g., offences against the revenue laws);

{b} Public nuisances;

{c) Cases where the proceeding is criminal in form but really civil
in its nature (e.g., cases under acts providing summary procedure for
dealing with disputes between masters and servants), Such cases are
often said to be ‘quasi- criminal’.

The judgment in R. v. PIGGLY WIGGLY CANADIAN LTD.(1933),
60 C.C.C..104, contains the [ollowing explanation:

"“T'he statute (the Weights and Mecasures Act) is for the protection of
the public, and in respect to such enactments, as well as those relating
to the revenue, the sale of intoxicaling liquot, and most if not all of
those containing prohibitions not falling within the proper domain of
criminal law, the generul rule is contrary to the common law, that
mens rea is not a necessary ingredient of the offence. As stated in
HOTCHIN v. HINDMARSH, [1891]2 .B.181, the mere doing of
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the prohibited thing or ‘the physical act’ in itself constituies the of-
fence; the reason as given by Brett, J., in K. v. PRINGE(1875), L.R.
2 C.C.R.154, at p.163, being that such cnactments ‘do not constitute
the prohibited acts into crime . ... .. but only prohibit them for the
purpose of protecting the individual interest of individual persons or of
the revenue’.”

It has been held, however, that while mens rea may be dispensed
with by statute, “the terms which should induce us to infer that it is dis-
pensed with must be very strong.”

Intent, in the sense in which it is used in criminal law, has been
said to be “the voluntary direction of the mind to an uniawful or wrong-
ful act or conduct,” but it is a rule of law that a man is presumed to
intend the probable consequences of what he does, and often his intent
will be inflerred from what he does. The rule goes cven further and holds
that when a man engages in a criminal act, he 1s criminally responsible
for its indirect, as well as its direct consequences. This docs not mean
that the law docs not expressly include the element of intent. On the
contrary, many scctions of the Code contain words which make necessary
the proof of speeific intent. Such expressions as ‘fraudulently’, ‘with in-
tent to deceive’, ‘knowingly’, ‘maliciously’, ‘unlawfully’ and, most com-
mon of all, *wilfully’ not only import an clement to be proved by the
prosccution, but each, in its own context, is an essential part of the charge
and must be included in it. The following references and comments bear
upon the interpretation of these expressions: ‘

“Unlawfully”. It appears (R. v PRINGE{1BTS), 13 Cox, C.C, 138, at

pp-148 and 151} that in the dralting of English statutes “unlawlully” was
used to indicate a misdemeanour as distingunished trom a felony, which
was indicated by the word “feloniously”, There is no occasion for any
such distinction in Canada, Lach, however, 10 some extent denoted a
specific intent and “unlawlully” has been 1aken to mean “without lawful
excuse” (R. v. PRINCE, supro, at p.167), and "not sanciioned or per-
mitted by law” (R. v. KARN(1909), 20 O.LR.O1; R v ROBINSON
(1948), 92 C.C.C. 223). It has been said also to mean generally “the con-
verse of ‘lawful’; prohibited by the law” {66 C.J. 33). Still, it must be said
that it sccims redundant to use the words “unlawlul” and “unlawiully™
in describing conduct that is declared Lo be criminal, and the Code does
not use them extensively.

“Maliciously”. The word “malice” and its derivalives were expressly
exciuded from the E.D.C. for the reason that the legal and popular
senses of malice are irreconcilably different. It is said in U.K. Parl. De-
bates, 1878, 3 Series, Vol. 239, Col. 1945 that:
“This word ‘malice’ is largely used in ovr existing criminal law; but
it is a word which is [ull of danger, and the source ol inhnite confusion
and difliculty. It has been deemed right to avoid its use altogether in
the Code, and, where necessary, to substituie [or it words which convey
the full legal explanation which the Court would have put upon the
word malice, had it been employed.”
The word “maliciously” appears once in the new Code (5.273), where
it may be taken in its ordinary sense as indicating spite or active ill-will,

“Knowingly”. In R. v. PRINCE, supra, it was said that:
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“the word "knowingly’ is used where the noxious character of the pro-
hibited acts depends upon a knowledge in the prisoner of their noxious
eflect, other than a mere knowledge that he is doing the acts; the
presence of the word calls for more evidence on the part of the prose-
cution,”

Similarly in R. v. BEAVER(1904), 9 C.C.C.415 it was held that the
insertion of the word “knowingly” made it incumbent on the prosecution
to give some evidence of knowledge. And so in R. v. BRITNELL(1912),
20 C.C.C.85, where a bookseller was charged with selling obscene books,
it was held that the word “knowingly” must appear in the information
as in the statute, and that “there must be shewn knowledge of the sale or
exposure for sale and also knowledge of the character of the book.” It has
been held, however, that such words as “‘using”, “permitting” and “suf-
lering” involve knowledge: R. éx rel. HAMMOND v, CAPPAN{1920,
82 C.C.C.267 and cases there cited.

“Wilfully”. Lopes, L.J. In re LONDON (MAYOR) AND TUBBS’
CONTRACT, [1894]2 Ch.5h24 said:

"It is difficult to lay down any general definition of *willul’. The word
is relative, and each case must depend on its own particular circum-
stances.”

For the purposes of Part IX it is defined in 5.871(1). It is submitted,
however, that this definition gives it no specialized meaning, but rather
that it codifies those principles of criminal responsibility 10 which refer-
ence has already been made. It may be noted generally that in the case of
ANDERSON & EDDY . C.N.R.(1917), 35 D.L.R. 480, Brown, J., referred
to the judgment of Bowen, LJ., Inre YOUNG AND HARSTON'S CON-
TRACT(1885), 31 Ch.D.168 at p.174, from which the following is quoted:

“The other word which it is sought to define is ‘wilful’. That is 1 word
of familiar use in every branch of law, and although in some branches
of the law it may have a special meaning, it generally, as used in courts
of law, implies nothing blameable, but merely that the person of whose
act or default the expression is used, is a frec agent, and that what has
been done arises from the spontaneous action of his will. It amounts to
nothing more than this, that he knows what he is doing and intends to
do what he is doing, and is a free agent.”
He went on to add, quoting from 10 Cyc. 944;

“But generally in penal statutes the word wilful or willully means
something more than a voluntary or intentional act; it includes the
idea of an act intentionally done with a particular motive or purpose,
or as it is otherwise expressed, with an evil intent.”

In Ex parte O'SHAUGHNESSY(1904), 8 C.C.C.136, at p.139, the
following discussion of the words appears:

“Wilfully means not metely to commit an act voluntarily but to com-
mit it purposcly with an evil intention, or in other words it means to
do so deliberately, intentionally and cotruptly and without any justifi-
able excuse. In conjunction with an offence such as that mentioned in
5.177 of the Criminal Code, the qualification of ‘wilfully’ indicates
that the act committed must have been done wantonly, which is to
wander from moral rectitude and to do an act licentiously and dis-
solutely, unrestrained by law and morality, intentionally and without
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excuse. The word “wilful’ is not the synonym of the word ‘unlawful’.
An act may be unilawful and yet not wilful and many acts are unlawful
in a civil sense which are not penal and for which a criminal penalty
cannot therefore be incurred. A thing may be unlawful in two senses,
first, as unenforceable by law, and secondly, as morally wrong, hut not
punishable by criminal law; for instance, an agreement for sexual im-
morality would furnish no right of action between the parties but is
not punishable in criminal law, It will thus be seen that there is a great
distinction between an unlawful act and a wilful one, and that to de-
scribe an offence in an information as an unlawful one where the
enactment requires the act to be a willul one, is a defective statement
which discloses no offence in criminal law and which thereflore renders
all the proceedings on the defective information null and void. T will
give one citation on this point; it is from the Judicial Dictionary, by
F. Stroud, 2nd ed., Vol. §, p‘2248:—‘Where a statutory offence is for
something “wilfully” done, that word should always be emploved in
the indictment; thus, il the offence be for wilfully and maliciously
doing anything, the indictment will be bad if it charges that the act
was “unlawiully and maliciously” done, for a thing may be unlawfully
done without willulness. (R, v. DAVIS(1792), 1 Leach, 4th ed., p.493y."

The reasoning in ANDERSON & EDDY v C.N.R. and Ex parte
O'SHAUGHNESSY was adopted in the case of R. v. MILIER{1H4),
81 C.C.C. at p.112, and R. v. GENERAIL NEWS BUREAU INC.(1933),
60 C.C.C.G6. The latter was charged under section 235(i) rclating-to bet-
ting, and the County Court Judge who decided the case said the inclusion
of the words “willully and maliciously” in s.235(i) express the intention
of Parliament that the prosccution shall establish the mens rea ol the ac-
cused either directly or by inference [rom facts ftom which only one
conclusion can be drawn.

Similar in eflcct is R. v. BALL, [1937]1 W.W.R.482 at p.485, in
which it was held that the failure to include the word “wilfully” was latal
te the conviction.

In R. v. GRIFFIN(1933), 63 C.C.C.286(N.B.C.A.), the following ap-
pears at p.290:

“In L.EWIS v. GREAT WESTERN RAILWAY CO.(1877), 47 L.].Q.B.
151, at p.139 .. .. I find it was held by Brett and Cotton, L.J]., that to
be willul—There must bc a doing of something which the person do-
ing it knows will cause risk or injury, or the doing ol an unusual thing
with reference to the matter in hand, either in spitc of warning or
without care, regardless of whether or not it will cause injury.””

R. v. GOODMAN, [1951]12 WW.R.127 (B.C.C.A)) was a case
of obstruction under s.]68. Robertson, J.A.,, with whom Smith, J-A.
agreed, after citing the words of Lopes, L.J., quoted zbove, proceeds to
refer to offences under Part VIII (but without reference to 5.509 where he
says “wilfully” is used with the meaning as ordinarily used in civil courts),
and after quoting R. v. GRIFFIN, comes to the conclusion that “wil-
fully” in s.168 applies to a state of circumstances where the person
charged knows what he is doing and intends to do what he is doing and
Is a free agent.

To quote again from R. v. GRIFFIN, supra:

...... it has been held,both in England and American Courts that the
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word ‘wilful’ imports design, intention and purpose and that when
applied to the intent with which an act is done implies a purpose or
willingness to commit the act. ‘This also applies when it is used in crim-
inal or penal statutes or criminal law in respect to a violation of which
it has been said that the word 'wilfully’ has an understood and ac-
cepted, unrestricted or well defined meaning and is to be given some -
force, implying as it does a deliberate purpose to accomplish some-
thing forbidden, a determination to execute one's own will in spite of
and in defiance of law.”

Pro1TECTION oF PERsoNs

ADMINISTERING AND ENFORCING THE LAw.

PROTECTION OF PERSONS ACTING UNDER AUTHORITY.—When not pro-
tected.
25. (1) Every one who is required or authorized by law to do any-

thing in the administration or enforcement of the law

(a) asaprivate person,

(b) as a peace officer or public officer,

(¢) in aid of a peace officer or public officer, or

{d) by virtue of his office,
is, if he acts on reasonable and probable grounds, justified in doing
what he is required or authorized to do and in using as much force
as is necessary for that purpose.

(2) Where a person is required or authorized by law to execute
a process or to carry out a sentence, he or any person who assists
him is, if he acis in good faith, justified in executing the process or
in carrying out the sentence notwithstanding that the process or sen-
tence is defective or that it was issned or imposed withoul jurisdic-
lion or in excess of jurisdiction.

(3) Subjeet to subsection (4), a person is not justified for the
purposes of subsection (1) in using force that is intended or is like-
Iy 10 cause death or grievous bodily harm unless he believes on
reasonable and probable grounds ihat it is necessary for the pur-
pose of preserving himself or any one under his protection from
death or grievous bodily harm.

(4) A peace officer who is proceeding lawfully 10 arrest, with or
without warrant, any person for an offence for which that person
may be arrested without warrant, and every one lawfully assisting
the peacc officer, is justified, if the person to be arrested takes flight
to avoid arrest, in using as much force as is necessary 1o prevent the
escape by flight, unless the escape can be prevented by reasonable
means in a less violent manner.

This section embodies the lormer $5.23-27, 23.39, and 41-45.

It has been observed that the criminal law could be enforced on no
other basis than a presumption that it is known to everyone. It is equally
true that it could not be enforced on any other basis than that the state
owes protection to those to whom it entrusts the duty of enforcing it. Tt is
an old maxim of law that “Quando aliquid mandatur, mandatur ¢t omne
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23. Every ministeriul officer of any court authorized o execute a lawful sen-
tence, and cvery gaoler, and every person lawfully assisting such ministerial
officer or gavler, is justified in executing such sentence.

24. Every ministerial officer of any court duly authorized to execuie any lawjul
process of such court, whether of a civil or criminal nature, and every person
!awful’r}?assim'ng him, is justified in executing the same.

(2} Every gaoler who is required under such process to receive and detain any
person is justified in receiving and detaining him.

25. Every one duly authorized to exectte a lawful warrant issued by any court
or justice of the peace or other person having jurisdiclion to issue such warrant,
and every person lawfully assisting him, is justified in executing such warrant,
(2) Every gaoler who is required under such warrant to receive gnd detain any
person is justified in receiving and detaining him.

26. If a sentence is passed or process issued by a court having jurisdiction under
any circumstances to pass the sentence or issue such process, or if a warvant is
issued by a court, justice or person having jurisdiction under any circumstances
to issue the warrant, the sentence passed or process or warrant issued shall be
sufficient to justify the officer or person thereby authorized, to execute the samne,
and every gaoler und person lawfully assisting in executing or carrying out such
senience, process or warrant, although the court passing the sentence or issuing
the process had not in the particular case authority to pass the sentencg or to
issue the process, or although the court, justice or other person in the particular
case had no jurisdiction to issue, or exceeded its or his jurisdiction in issuing, the
warrant, or was, at the time when such sentence was pussed or process or
warrant issued, ot of the district in or for which such court, justice or person
was entitled to act.

27. Every officer, gaoler or person exccuting any senignce, process or warrant,
and every person lawfully assisting such officer, gacler or person, shall be
protected from criminal responsibility if he acts in good faith under the belief
that the sentence or process was that of a court having jurisdiction, or that the
warrant was that of a court, justice or other person having authority to issue
warrants, and if it be proved that the person passing the sentence or issuing the
procesy acted ax a cour! under colour of having some appoiniment or commis-
sion lawfully authorizing him to so act, or that the person issuing the warrant
acted as a court, justice or other person having such authority, although in fact
stich appointment or commission did not exist or had expired, or although in
fact the caurt or the person passing the sentence or issuing the process was not
the court or the person authorized by the commission to act, or the person issuing
the warrant was not duly authorized 50 to act.

29. Every one acting under a warrant or process which is bad in law on account
of some defect in substance or in form apparent on the face of i, if he in good
faith and without culpable ignorance and negligence believes that the warrant
or process is good in law, shall be protected from criminal responsibility to the
same extent and subjeci to the same provisions as if the warrant or process were
good in law, and ignorance of the law shall in such case be an excuse.

(2) 1t shall be a question of law whether the facts of which there is evidence
may or may not constitute culpable ignorance or negligence in the belicf
of such person that the warrant or process is good in law.
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per guod pervenitur ed illud”. When anything is commanded, every-
thing by which it can be accomplished is also commanded, or in other
words, what the law requires it justifies.

Ac the same time, it is necessary under our system and under the
system [rom which we inherited it, that there be a proper balance betwecn
the liberty of the subject on the one hand, and the protection of society
on the ather. That is recagnized in s.5 ante, and it.is recognized too in
the words of Lord §imonds, [1947 | A.C., at p.591:

“Is citizen A. bound to submit unresistingly to arrest by citizen B. in

ignorance of the charge made against him? I think, my Lords, that
cannot be the law of England. Blind, unquestioning chedience is the
law of 1yrants and of slaves: it does not yet flourish on English soil.”

And the balance is held in the words of Scott, L.],, in DUMBELL wv.
ROBERTS(1944), 60 'T".L.R. 231, as follows:

“The power possessed by constables to arrest without warrant, whether
at common law for suspicion of felony, or under statutes for suspicion
of various misdemeanours, provided always they have reasonable
grounds for their suspicion, is a valuable protection to the community,
but the power may casily be abused and become a danger to the com-
munity mstead of a protection, The protection of the public is sate-
guarded by the requirement, alike of the common law and, so far as 1
know, of all statutes, that the constable shall before arresting satis[y
himself that there de in fact exist reasonable grounds for suspicion of
guilt, That requirement is very limited. T'he police are not required
before acting to have got anything like a prima facie case tfor convie-
tion. But the duty of making such inquiry as the circumstances of the
case ought to indicate to a sensible man is without difficulty, presently
practicable, does rest on them; for to shut your eyes to the obvious
15 ot to actreasonably, . ... L. "The British principle of persoral free-
dom, that every man should be presumed innocent until he is proved
guilty, applies also to the police function of arrest—in a very modified
degree, it is true, but at least to the extent of requiring them to be ob-
servant, receptive and open-minded, and to notice any relevant cir-
cumstance which points either way, either to innocence or to guilt
...... I am not suggesting a duty on the police to try to prove in-
nocence; that is not their function; but they should act on the assump-
tion that their prima facie suspicion may be ill-founded.”

In this connection it is unnecessary to make any lengthy relerence to
the judges because the rule is ancient that they have complete immunity
for what they say and do in the execution of their offices. It may be said,
however, that in the case of ('CONNOR v, WALDRON(1935), 152
L.T.R.289(P.C.}, in which the Aefendant was a Commissioner appointe
under the Canadian Gombines Investigation Act and was sued for slander
as a result of certain remarks made by him in the course of his investiga-
tion, Lord Atkin said:

“The law as to judicial privilege has in process of time developed.
Orginally it was intended for the protection of judges sitting in recog-
nized courts of justice established as such. The object no doubt was that
judges might exercise their functions free from any danger that they
might be called to account for any words spoken as judges. The doc-
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30. Every peace officer who, on reasonable and probable grounds, believes that
an offence for which the offender may be arrested without warrant has been
committed, whether it has been committed or not, and who, on reasonable and
probable grounds, believes that any person has committed that offence, is justi-
fied in arresting such person without warrant, whether such person is guilty o
not.

31. Every one called upon to assist a peace officer in the arrest of a person sus-
pected of having committed the offence mentioned in the last preceding section,
is justified in assisting, if He knows that the person calling on him for assistance
is a peace officer, and does not know that there is no reasonable ground for the
suspicion. :

32. Every ane is justified in arresting without warrant any person whom he
finds committing any offence for which the offender may be arrested without
warrant, or may be arrested when found commitling.

33. If any offence for which the offender may be arrested without warrant has
been committed, any one who, on reasonable and probable grounds, believes
that any person is guilty of that offence is justified in arresting him without
warrant, whether such person is guilty or not.

34. Every one is protected from criminal responsibility for arresting without
warrant any person whom he, on reasonable und probable grounds, believes he
finds committing by night any offence for which the offender may be arrested
withait warrant. -

35. Every peace officer is justified in arresting withowt warrant any person
whom he finds committing any offence.

36. Every one iy justified in arresting withous warrant any person whom he
finds by night cammitting any offence.

{2} Every peace officer is justified in arresting without warrant any person
wham he finds Iying or loitering in any highway, yard or other place by night,
and wham he has good cause to suspect of having committed or being about
tg commit any offence for which an offender may be arrested without warrant.

37. Every one is protected from criminal responsibility for arresting without
warrant any person whom he, on reasonable and probable grounds, believes to
have committed an offence and to be escaping from and to be freshly pursued
by those whom he, on reasonable and probable grounds, believes to have lawful
authority to arrest that person for such offence.

38. Nothing in this Act shall tuke away or diminish any authority given by any
Act in force for the time being to arrest, detain or put any restraint on any
person.

39. Every one execiiting any sentence, warrant or process, or in muaking any
arrest, and every one lawfully assisting him, is justified, and proiected from
criminal responsibility, as the case may be, in using such force as may be neces-
sary to overcome any force used in resisting such execution or arrest, unless
the sentence, process or warrant can be executed or the arrest effected by reas-
onable nreans in a less violent manner.

41. Every peace officer proceeding lawfully to arrest, with or without warrant,
any person for any offence for which the cffender may be arrested without
warrarnt, and every one lawfully assisting in such arrest, iy justified, if the person
to be arrested fakes to fight 1o avoid urrest, in using such force as may be neces-



76 MARTIN'S CRIMINAL CODE

Section 25——continued

trine has been extended to tribunals exercising functions equivalent
to those of an cstablished court of justice.”
He held that a Commissioner appointed under the Act had not the
attributes of a Court ol Justice, and said:

“The delendant in this case will be protected if he establishes that
he spoke the words complained ol on a privileged occasion, and the
plaintiff {ails to prove express malice. This is the measure ol protec-
tion given to other administrative officers exercising similar duties, and
their Lordships know of no legal principle which affords any further or
better protection.”

In CGARNETT v. FERRAND(1827), 6 B.&(C.611, 1t was held that no
action will lie against the judge of a court of record for anything done
by him in his judicial capacity, and therefore trespass cannot be main-
1ained against a coroner (whose court is a court ol record) for turning a
person out of a room where he is about to take an inquisition,

The repealed Gode dealt with this subject in s5.23 to 52, a series by
which protection was granted to the police, the sherifl and other peace
oflicers, to persons subjeft to military law, and, in some instances, to pri-
vate persons in the exercise ol their duties or rights in the administra-
tion of the criminal law. They correspond to 55.25 ef seq. in the E.D.C,
which were largely declaratory of the common law, although with ex-
ceptions in that respect as will appear. '

With refercnce to the common law, the [ollowing appears in Ilale,
P.C. Vol 2,85-86:

“Thete are certain ollicers and ministers ol public justice, that virtute
officio are empowered by law to arrest felons, or those that are sus-
pected of felony, and that belore conviction, and also before indict-
ment.

And these arc under a greater protection of the law in execution of
this part of their office upon these two accounts, 1, Because they are
persons mare eminently trusted by the law, as in many other acts in-
cident to their othce, so in this. 2, Because they ave by law punishable,
if they neglect their duly in il _

And therefore it is all the reason that can be, that they should have
the greatest protection and encouragements in the due execution of
their oflice, since their actings herein are not arbitrary but necessary
dutics {not permissions) and under severe punishmenits in their neg
lect thereof.”

The common law powers of arrest were discussed exhaustively in
WALTERS v, SMITH, [1914]1 K.B.595, from the historical point of
—view and otherwise. The whole judgment is jmportant and has been fol-
lowed in Canada, but only a short extract will be quoted here. After
citing with approval a statement in Bullen and T.cake's Precedents of
Pleading, 3rd.ed.(1868) p.797, that “A private individual is justified in
himself arresting a person or ordering him to be arrested where a felony
has been committed and he has reasonible ground of suspicion that the
person accused is guilty of it,”—the judgment proceeds at p.606:
“It is by reference to the earlicr works on the common Taw, which has
never been altered, that one must ascertain what 1s the law of the land.
I canmot find that any doubt has ever been expressed upon the accu-
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sary to preveni his escape by such flight, unless such escape can be prevented
by reasonable means in a less violeni manner,

42. Every private person proceeding lawfully to arrest without warrani any
person for any offence for which the offender may be arrested without warrant
is justified, if the person to be arrested takes to flight to aveid arrest, in using
such force as may be necessary to' prevent his escape by flight, unless such
~ escape can be prevented by reasonable means in a less violent manner, if such
foree is neither intended nor likely to cause death or grievous bodily harm.

43. Every one proceeding lawfully 1o arrest any person for any cause other
than an offence in the last section mentioned is justified, if the person to he
arrested takes to flight to avoid arrest, in using such force as may be necessary
to prevent his escape by flight, unless such escape can be prevented by reason-
able means in a less viclent manner, if such force is neither intended nor likely
in cause death or grievous bodily harm.

44. Every one who has lawfully arrested any person for any offence for which
the offender may be arrested without warrant is protected from criminal respon-
sibility in using such force in order to prevent the rescue or escape of the person
arrested as he believes, on reasonable grounds, to be necessary for that purpose.
45. Every one who has lawjully arrested any person for any cause other than
an offence for which the offender may be arresied withowt warrant is prolected
from criminal responsibility in using stch force in order to prevent hiy escape or
rescue as he believes, on reasorable grounds, to be necessary for that purpose,
if such force Is neither intended nor likely to cause death or grievous bodily
harim.

racy of the proposition ol law which I have stated in the simplest
language from the note in Bullen and Leake’s Precedents ol Pleacling.
I am bound to {ollow the law thus laid down, and, morcover, I am
convineed on consideration that it is based on sound principle.”

At p.607:

“When a person, instead of having recourse to legal proceedings by
dIJ[J]ViIl"f for a judicial wavrang for arrest or c‘lving an information or
issuing other process well known 1o the law, gives another into cus-
tody, Tic takes u risk upon himsell by which he must abide, and if in
the result it turng out that the person arrested was innocent, and that
therefore the arrest was wronglul, he cannot plead any lawlul excuse
unless he can bring himsell Tmth'n the proposition of law which I have
enunciated in this judgment.’

The same question was tecently discussed in the House ol Lords in
CHRISTIE v. LEACHINSKY, [1947]A.C.573. In that case Lord Simon
summed up Lis review of the authorites in the [ollowing propositions:

“(1). If u policeman arrests without warrant upan reasonable suspicion
of telony, or ol other crime of a sort which does not require a warrant,
he must in ordinary crcumstances inform the person arrested of the
true grouud of arrest, e is not entitled to keep the reason to himself
or to give a reason which 1s not the true reason. in other words a citi-
zen is entitled 1o know on what charge or on suspicien ol what crime
he is seized. (2) I[ the citizen is not so informed but is nevertheless
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seized, the policeman, apart from certain exceptions, is liable for false
imprisonment. (3) The requirement that the person arrested should
be informed of the reason why he is seized naturally does not exist if-
the circumstances are such that he must know the general nature of
the alleged offence for which he is detaincd. (4) 'T'he requirement that
he should be so informed does not mean that technical or precise
language need be used.”

Lord du Parcq (p.596) quoted Bullen and lLeake, op cit., p.795, that “a

constable is justified in arresting a person without a warrant, upon a

reasonable suspicion ot a felony having been commitied, and of the per-

son being guilty of it, although no felony has in {act been committed”,

and concluded a-tracing of the development of the ruie as {ollows:
“In 1827, however, Lokd Tenterden, C.], giving the judgment of the
Court of King’s Bench in BECKWITH v. PILIILBEY(1827), 6 B. & C. 635,
distinguished the case of the constable trom that ot the private indi-
vidual, and said that 'a consiable, having reasonable ground to sus-
pect that a felony has been committed, is authorized to detain the party
suspected until mquiry can be made by the proper authorities.” This
would seem to conclude the matter., But the old rule died hard, and
even in 1869, in the thirtieth edition of Dr. Burn’s Justice of the
Peace (vol. 1, p.295}, a doubt is expressed whether the constable who acts
on his own initiative is in any diffcrent position [rom the private eiti-
zen, save in some exceptional cases. No such doubt can be justified to-
day. The judges of England have long regarded the law on this point
as settled—see, for instance, the judgment of Blackburn, J. in HAD-
LEY v. PERKS(1866), LR, 1 Q. B. 444, and that ol Isazcs, C.J., in
WALTERS v. W. H. SMITH ¢ SON, LTD,, [1914] 1 K. B. 595 and
juries have long been directed as a matter of course in accordance
with the rule stated in the passage which I have quoted from Bullen
& Leake."”

His Lordship said also (p.600):
“Arrest and imprisonment, without a warrant, on a charge which does
not justify arrest, are unlawiul and, therciore, constitute false im-
prisonment, whether the person making the arrest is 2 policeman or
a private individual.”

It may be observed that this case has special relerence to the prin-
ciples laid down in former Code 5.40, but it was applied in Canada in
R. v. HASTINGS, [1947]4 D.L.R.748, in the Appcal Division of the
New Brunswick Supreme Court, to s5.646 to 652 inclusive, which author-
ize arrest without warrant, and to s5.30 to 37, which afford relicf from
liability. A conviction for inllicting gricvous bodily harm was athrmed
against a policeman, it being found that he had not been justified either
under the sections mentioned or at common law for what he had done.

—~ The Report of the Imperial Commissioners with reference to the sec-
tions in the E.D.C. contained the following:
“There is a difference in the language used in the sections in this part
which probably requires explanation. Sometimes it is said that the
person doing an act is ‘justified” in so deing under particular circum-
stances. The effect of an enactment using that word would be not only
to relieve him from punishment, but also to afford him a statutable
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defence against a civil action for what he had done. Sometimes it is
said that a person doing an act is ‘protected from criminal responsi-
bility’ under particular circumstances. The effect of an enactment
using this language is to relieve him from punishment, but to leave his
liability to an action lor damages to be determined on other grounds,
the enactment neither giving a detence Lo such an action where it does
not exist, nor taking it away where it does. This difference is rendered
necessary by the proposcd abolition of the distinction between felony
and misdemeancur,

We think that in all cases where it is the duty of a peace officer to
arrest, {as it is in cases of felony) it is proper that he should be pro-
tected as he now is, from civil as well as [rom criminal reponsibility.
And as it is proposed to abolish the distinction between felony and
misdemeanour, on which most of the existing luw as to arresting with-
out a warrant depends, we think it is necessary to give a ncw protec-
tion from all liability (both civil and criminal) {or arrest, in those cases
which by the schemes of the Draft Code are (so far as the power of ar-
rest is concerned) substituted for felonies. In those cascs therefore
which are provided for in sections 32, 33, 34, 37, 38 (22, 23, 24, 27,
28 of the Code of 1892) the word ‘justified’ is used. A private person is,
by the existing law, protected from civil responsibility for arresting
without warrant a person who is on reasonable grounds believed to
have committed a felony, provided a felony has actually been com-
mitted, but not otherwise. In section 35, (25 of the Code of 1892) pro-
viding an equivalent for this law, the word used is ‘justified’.

On the other hand, where we suggest an cnactment which extends
the existing law for the purpose of protecting the person from crim-
inal proceedings, we have not thought it right that it should deprive
the person injured of his right 1o damages.

And in cases in which it is doubtful whether the enactment extends
the existing law or not, we have thought it better not to prejudice
the decision of the civil courts by the language used. In cases therelore
such as those dealt with by sections 29, 30, 31, 36, 39, 16, 47, (19, 20,
21, 26, 29, 36, 37 of the Code of 1892} we have used the words ‘pro-
tected from criminali responsibility.” ™

It appears, too, that the Imperial Commissioners used the word “Justi-
fied” where their suggestions involved no change in the law, and other-
wise that they used the words “protected from criminal responsibility”.

It may be said in favour of the retention of these sections that, since
they largely embody the common law, they are uscful in formulating the
rules of law applicable to particular cases and so serve the purpose of a
code. However, in Canada, it was nccessary to read them i the light of
5.646 et seq., which had no counterpart in the ED.C. Partly for that rea-
son, partly because the cases almost invariably return to’ the common
law, and partly in keeping with the general scheme of the revision as
already mentioned, there hus been a good deal of conselidation. In the
result, and in accord with the principles stated at the beginning of this
note 5.25 covers the former $5.23 to 27, 29, 30 to 87, 39, and 41 to 45. The
following is a review of the cases upon them:

Sectiom 23 (Execution of sentence).

There are no cases on this section, which is common law based upon
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the principle that what the law requires it justifies. In PONIYS case, an
American case reported in Horrigan’s Cases on Sclf Detence, p.814, 1t is
remarked that “Those only were justiliable homicides where the slayer
was regarded as promoting justice, and performing a public duty.”

Section 24 (Execution of process).

This should be read with §5.26 and 27 (Execution of erroneous sen-
tence or process, und Execution of sentence or process without juris-
diction).

It may be doubted whethcr thesc sections were cver necessary. 8,165 made
it an offence to disobey “any lawful order made by any court of justice”.

Section 25 {Execution of warrants)..

R. v. DAVIES(1861), B Cox,C.C485. Upon an indictment for an as-
sault upon a County Court bailifl in the execution of his duty, the pro-
duction of a warrant of the Gounty Court Judge for the apprebension of
the prisoner, is a sufficient justification of the bailiff in apprehending
the prisoner, without proof of the previous proceedings authorizing the
warrant, even though the judgment be obtaned in one county and the
warrant sent for execution in a difterent county.

SYMONDS v, KURTZ(1889), 16 Cox,C.C.726. Field, j. at p.728:
“It is a general principle ol law that every person whose house is en-
tered, and whose property seized, is entitled 1o know the authority un-
der which it is done, and to be able to see whether that authority has
been followed. Ilere the warrant under the statute was given to Sim
who had no authority to hand it over to another person lor exccution.
It would be a shocking thing to say that an authorized man can give
the warrant to any person he pleases and allow that person to commit
a trespass.”

HICKS v. McCUNE(1921), 36 C.C.C.141. In this casc it was held that
the defendant, by failing to set out the causes of his suspicion, rendered
the magistrate incompetent, for want of jurisdiction, to issue the (search)
warrant either at common Jaw or under the Criminal Code. That being
so, he, the defendant, was liable for the consequences which followed
from his act. These consequences were, the warrant being veid, that the
trespass and scarch made under it were unlawlul, and the delendant,
having taken part in them, is liable in damages and is not protected by
.25 of the Criminal Code. Riddell, ], dissenting in part, considered that
the warrant was irregular and not veid, that the defendant was entitled
to the protection ol 5.26 as “lawfully assisting” in the execution of the
warrant, and that if liable at all he was liable gua prosecutor for puiting
the law in motion.

Ex p. McMANUS(1894), 32 N.B.R481 a1 p.483:

“In BLATCH v. ARCHER(1774), 1 Cowp. 63, it was held that an ar-
rest must be by the anthority of the bailiff; but he need not be the
hand that arrests, nor in the presence, nor aclually in sight, nor within
any precise distance ol the person arrested; yoo he must be so near as
to be near at hand and be acting in the arrest. 'This is a decision of
Lord Mansficld, and I think governs this case. Long was acling in the
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arrest, and had the warrant. Weyman, who, it is alleged, made the
arrest, was near cnough io sce the constable, Long and Weyman were
acting together . .. . 7 Arrest held good.

Sections 26 and 27. (Execution of erroneous sentence or process and sen-
tence or process without furisdiction).

The report of the English Commissioners states that the law is perhaps

extended by the words in 5.26:
“or although the court, justice or other person in the particular case
had no jurisdiction to issue, or excecded its or his jurisdiction i is-
suing, the warrant, or was, at the time when such senience was passed
or process or warrant issued, out of the district in or for which such
court, justice or person was entitled to act.”

Marginal notes to this section are as follows:
“The result of the authorities justifies us in saying that wherever a
minister{al officer, who is bound to ebey the orders of a court or magis-
trate (as, for instance, in exccuting a sentence or eflecting an arrest
under warrand), and is punishable by indictment for disobedience,
merely obeys the order which he has received, he is justified, if that
order was within the jurisdiction of the person giving it.
“And we think that the authorities show that a ministerial officer
obeying an order of the court, or the warrant of a magistrate, is justi-
fied, if the warrant or order was one which the court or magistrate
could, under any circumstances, lawlully issue, though the order or
warrant was in fact ebtained improperly; or, though there was a defect
of jurisdiction in the particular case, which might make the magis-
trate issuing the warrant civilly responsible: on the plain principle
that a ministerial officer is not bound to enquire, what were the
grounds on which the order or warrant was issucd, and is rwot to blame
for acting on the supposition, that the court or magistrate had juris-
diction.”

A marginal nole (o 5.27 reads:
“Though cases of this sort have rarely arisen in practice, wo think we
are justified by the opinion of Lord Hale (1 Hale P.C., 498) in saying
that the order ol a court, having a colour of jurisdiction, though act-
ing crroncously, is enough to justify the ministerial officer.”

There are the [ollowing cases under these sections:

WEST v SMALLWOOD(1838), 3 M.&W .418. Where a party lays a
complaint before a magistrate on a subject-matter over which he has a
general jurisdiction, and the magistrate grants a warrant upon which
the party charged is arrested, the party laying the complaint is not liable
as a trespasser, although the particular case be one in which the magis-
trate had no authority to act. '

R.v. KING(1889), 18 O.R.566. Held that as the justices had jurisdic-
tion over the offence, and the warrant was valid on its face, it afforded a
complete proteciion to the constable executing it, and that defendant
was properly convicted of assaulting him while atlempting to execute it,
notwithstanding that the awarding of the punijshment may have been
erroneous, in directing imprisonment for neon payment of the fine and

costs, including costs of conveying to gaol, as not authorized by the said
Act.
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2 Hawk. P.C. c.13, s.11:

“It is the better opinion at this day, that any constable or even private
person, to whom a warrant shall be directed, {from a justice of (the) o
peace to arrest a particular person for felony, or any other misdemean-
or within his jurisdiction may lawfully execurtc it, whether the person
menticned in it be in wruth guilty or innocent, and whether he were
belore indicted of the same offence or not, and whether any felony
were in truth committed or not. For however the justice himselt may
be punishable [or granting such a warrant without sufficient grounds,
it is reasonable that he alone should be answerable for it, and not the
officer, who is not to examine or dispute the reasonableness of his pro-
ceeding; and therefore it seems that the old books . . . ... which say
generally, that no one can justily an arrest upon a suspicion of felony,
unless he himsell suspect the party, and unless the {clony were in truth
committed, ought to be intended only of arresis made by a persen of
his own head, or in obedience to the command ol a constable or other
such like ministerial officer, and not of such as are made in pursuance
of the warrant of a justice of peace.”

In R. v. MONKMAN(1892), 8 Man.R.509, prior to the coming into
force of the Criminal Code, it was decided that where a writ of fi. fa.
is delivered to a sheriff in proper form, and on its face regular, he is
bound to execute it. Per Taylor, C.]J.:

“Apart irom the error in the date of the judgments, the writs are regu-
lar in form, so they were a sufficient authority and: protection to the
sheriff, who was bound to act under them. .. ...

There seems good reason for this, When a sheriff has handed 10
him a writ in proper form, and on its face regular he is bound to exe-
cute it. To hold otherwise, would require the sherilf in cvery case be-
fore executing process to search as to the regularity of previous pro-
ceedings and to act at the risk of being held responsible, should there
be irregularity in these. The object of the statute would be wholly
defeated, if the contention of the defendant should prevail.”

In SLEETH v. HURLBERT(1895), 25 S.C.R.620 (5.C. Can.), it was
held that a search warrant issued under the Canada Temperance Act is
good if it follows the prescribed form, and if it has been issued by com-
petent authority and is valid on its face notwithstanding that it may be
bad in fact and may have been quashed or set aside. Sedgwick, J., who de-
livered the majority judgment, queted the report of the Imperial Com-
missioners (ante) and adds that this view of the law was adopted by the
Canadian Parliament in s.18(26) of the Criminal Code ol 1892.

O’'NEIL v, A-G. CAN.(1896), 1 C.C.C.303(5.C.. Can)at p.311:
“The rule of law is that the acts of a person assuming to exercise the
functions of an office to which he has no legal title are, as regards third
persons, that is to say, with reference 1o all persons but the holder of
the legal title to the office, legal and hm(lm(_) Especially is this so in the
case of officers holding over and continuing to perform official dutics
after their term has expired. Further, this rule has been held to apply
to a delegate of a delegate whose appointment would be manifestly
without legal authority, Further, it has been held to apply even to
judicial ofhcers and g fortiori to those appointed for the performance
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of mere ministerial duties such as head constable. And particularly it
has been held to apply o officers who have [ailed to qualify themselves
by taking an oath ol oliice prescribed by law.”

It may be noted in passing that this appears to be the only case in
which question wuas raised concerning the constitutional validity of this
series of sections, The action was one to recover money seized in a com-
mon gaming house under a search warrant and ordered to be forfeited.
The Supreme Court held that the provision authorizing the magistrate
to order the forfeiture was not uftra vires us an interference with prop-
erty and civil rights. The Chief Justice said that:

“The constitutional question as to the validity of the legislation ap-
plicable to the case is so destitute of any real loundation that it calls
tor no observations”.

O’NEIL v. A.-G. CANADA, was followed in R. v. CYR(1917), 29
C.C.C.77, 2 W.W.R.1185 at p.1187, where the Supreme Court of Canada
wis held to have adopted the principle laid down in MARGATE PIER
CO. v. HANNAN(1819), 3 B. & Al1d.266; 106 E.R.66!, where it was said
that:

“It is obvious that, it the act of the justicc, in issuing a warrant, be
invalid on the ground of such an objection as the present, all persons
who act in the exccution of the warrant will act without any authority;
a constable who arrests, and a gaoler who reccives a felon, will each
be a trespasser; resistance to them will be lawful; everything done by
either of them will be unlawful; and a constable, or person aiding him,
may, in some possible instance, become amenable even to a charge of
murder, for acting under an authority, which they reasonably con-
sidcred they were bound to obey, and of the invalidity whercof they
were wholly ignorant. .. ... The interest of the public at large requires
that the acts done should be sustained; sufficient effect is given to the
statutes by considering them as penal upon the party acting.”

It is said in R. . GYR that:

“By 5.29 et seq. of the Criminal Code, officers executing process by a
person acting as justice of the peace may now be relieved from the
liabilities referred to by Abbott, J. (supra), but, nothwithstanding that
these provisions appeared in the Code in 1902, the Supreme Court of
Canada in 1906 adopted the principle laid down in that case,” ie. in

O'NEHL. v, A-G. CAN . supra.

MOTT v. MILNE(1898), 31 N.5.R.372(C.A.), was an action for dam-
ages for false arrest which was dismissed at trial. An appeal was dis-
missed on an equal division of the court, it being held that as the justice
had acted with some colour of reason and with a bona fide belief that he
was acting in pursuance of his legal authority, he was entitled to pro-
tection, even though he may have proceeded illegally or in excess of his
jurisdiction.

MURFINA v. SAUVE et al(1901), 19 QueS.C.51: A justice of the
peace who issues a warrant to arrest without enquiring as to the in-
formant's grounds of suspicion, renders himself liable if there was no
reasonable or probable cause for the charge.

In COTE v. COTE(1926), 32 R.L.N.8.344, an action for damages for
false arrest, $3.25,26, and 29 were referred to but it was held on the facts
that there was reasonable and probable cause.
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Section 29 (Irregular warrant or process).

BEATTY v. RUMBLE(1801), 21 O.R.184.

“The plaintif knowing that the crops were in the custody of the
shenift and locked up lor safc-kecping, proceeded to break open the
doors of the granary in order to carry off and dispose of this property.
..... Special legislation is found in Canada whereby every one who
sceretly or openly takes or carries away, without lawful authority, any
property under lawlui seizure and detention, is guilty of larceny: R.S.C.
c.164, s.50. And any one found committing any such offence may be
immediately apprehended by any person without a warrant and forth-
with taken belore a magistrate: R.5.C. c.174, 5.25. Generally it is laid
down that it is the duty of all persons to arrest without warrant any
person attempting to commit a lelony. . .. .. The jury have found that
he (deft.} acted as sheriff's bailiff, and not as a constable, but the find-
ing is not malterial, as it was incumbent on any bystander to act as
{deft.) did.”

R. v. SABEANS(1903), 7 C.C.C.498. In this case a policeman arrested
accused whom he suspected of being onc of the parties who had com-
mitted a robbery. He had a warrant in which accused was named as
Elderkin and alterwards altered the warrant to the name Sabeans, ap-
parently the accused’s proper name.

It was held on a case reserved that as the constable would be justified
by s.22(28) in arresting without a warrant, the justification would ex-
tend to an arrest in respect of which he held a warrant which was in-
sufficient by reasen of the misnomer,

The remarks of Vindal, C. J. in HOYE v. BUSH(1840), 1 Man. & G.
775, were cited where he said:
“Where indeed it can be shewn that a felony has been actually com-
mitted the constable may throw the warrant aside. It will be sulficient
in such a case for the constable to shew that he has taken the person
really charged with the offence however he may have heen misdescribed
in the warrant.”

GAUL v ELLICE(1902), 3 O.L.R.438. In this case the warrant was
bad as the conviction awarded one fine against three defendants. It was
held, however, that the constable, in arresting under the warrant, had
acted as such in executing it and was entitled 1o protection, and was pro-
tected {rom civil action by R.8.(0.1897, .88, and by Code 55.975,976 and
980. Ex p. McCLEAVE(1900), 35 N.B.R.100, was rclerred to but dis-
tinguished, and “even if well decided, ought not to be read as applicable
to the ordinary course of criminal procedure.”

Section 30 (Arrest by peace officer).

This section is commonly applied along with section 41 {Peace officer
preventing escape). Some special considetations arisc upon it in the mat-
ter of jurisdiction, in the matter ol arrest on telegram, and also upon the
question whether it merely justifies or whether it authorizes arrcst.

First, however, upon the section generally there may be quoted the
case of ANDERSON v, JOHNSON(1018), 30 C.C.C.268, as [ollows:
“This section is simply declaratoty of the corumon law. By the com-
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mon law, any person (whether a peace officer or not) may arrest any
one on probable suspicion of lelony, and a peace ofhicer under such
circumstances is protected, even il it should turn out that no such
felony had been commiited by any one, provided he can shew that he
had reasonable ground for suspecting the party arrcsted.”
In R. v, ROACH(1922), 38 C.C.C.295, at p.297, the following appears
per Stuart, J.A.:
“Parliament has specified the cases in which people may be arrested
without warrant. Obviously it was not thought right to leave it open
10 police officers to arrest any person whenever they please.”
Per Beck, J.A. at $.301:
“As to a peace officer arresting without a warrant, sections 30 to 37 are
provisions ‘justilying' or ‘protecting [rom criminal responsibility’ police
ollicers and others, where an arrvest is made without a warrant. These
sections do not authorize arrest without a warrant. Sce notes under
section 3% in Tremeear's 1919 ed. of the Cr. Code.

Section 646 authorizes arrest by any person without a warrant of any
one ‘found committing’ any one of a large number of enumerated of-
fences; sec.647 authorizes the arrest by a peace officer without warrane of
any one who has committed any one of the offences enumerated in
the next preceding section or any one of a number of other offences
enumerated. The keeping of a disorderly house is not one of the
enumerated cascs. Section 648 authorizes a peace officer to arrest with-
out warrant anyone whom he finds commiiting any criminal offence.

It is quite clear that there are some criminal oflences which a
person cannot be ‘found commicting’, because they depend upon cir-
cumstances which are not all apparent at any particular time. (Hals.
p- 305 note (j).)

...... It is most important to keep such extreme powers as that of
arrest without warrant within restrictive limits, for they are easily
capable of great abuse, which in all probability would in most cases be
without remedy.”

And Stuart, JLA. at p.296 said:

"It is helpful, T think, to observe that sec. 648 (2) says that any person
{not mcrely a peace oflicer}) may arrest withoul a warrant any person
whom he finds committing any offence ‘by night". This, I think, con-
firms the view expressed in the cases referred to by my brother Beck
that the phrase ‘inds committing an offence’ is intended to apply to
offences which consist in specific individual acts, not to those which
consist in a general conrse of conduct.”

The [ollowing js a quotation from R. v. BELYEA(1915), 24 C.C.C.5395,
at p.402:
“Unquestionably at common law, as well as now by statute, not only
a peacc officer but any person is empowcred to arrest upon the spot,
ot upon fresh pursuit, any person found committing certain crimes, even
though the offence was commitied against the person so arresting. And,
as pointed out in Bacon Abr,, title “Constable, (c},” in case ol an affray,
a pcace officer may arrest persons aclunally engaged in an ‘affray whether
the violence was done or offered to another or even to himself.’
But the reasons which render this advisable, even when the of-
fence is being committed against the person making the arrest, fail
when the affence bas heen already committed and the offender is not
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being freshly pursued. The powers given to peace officers, as well
as the more restricted right possessed by private persons, to arrest for
past offences such as at common law were formerly felony, but include
now all crimes specified in the Code as those for which arrest may be
made without warrant, were, and are, no doubt granted by reason of the
paramount importance of preserving the King's peace; and because,
without such power to arrest, criminals must often escape justice. But
it can very rarely, if ever, happen that any public interest would
suffer by restricting, in the case of past offences, the powers so con-
ferred, to such peace officers, or persons, as, not being themselves
directly sufferers from the offence, are in a position to act without bias
or prejudice. On the other hand, to allow persons so injured, and
who would therefore be very liable to act with undue harshness and
from motives of revenge, or in furitherance of their own personal aims
instead of exclusively in the public interest, would, I think, be a direct
violation of that sound principle of law which requires that, so far
as may be, public officers in the performance of the duties imposed
upon them, shall stand indifferent, and act without bias or prejudice.”

Concerning arrest on telegram, the following may be noted:
In R. v. CLOUTIER(1898)}, 12 Man.R.183 (arrest in Winnipeg on

telegram from Montreal) Killam, J. said:
“By section 22 (30) of the Code 'Every peace officer who, on reasonable
and probable grounds, belicves that an offence for which the of-
fender may be arrested without warrant has been committed, whether
it has been committed or not,” etc. It js argued that this clause merely
enables the officer to plead or raise such matter in defence if proceeded
against for the arrest. In my opinion 1he section operates ta pro-
tect officers, not merely from civil or criminal proceedings, but
also to authorize the arrest and make it lawlul. It appears to me, too,
that the clause applies, not only when the arrest could be made
by any person without a warrant, but also to cascs in which a peace
officer only may so arrest. In the latter class of cases, as well as in the
former, it can properly be said that the offence is one for which the
offender may be arrested (by some person) without a warrant.”

It is here that the conflict arises as to the effect of the sections. Tt will
be ohserved that this case states that the effect is not merely to afford
a defence, but also Lo authorize the arrest. R. v. DOYLE, infra; PLESTED
v. McLEOD(1910Y, 15 W.L.R.533, and R. v. SUCHAKI{(1923}, 41 C.C.C.
166, all hold thac “this section is for the purpose of authorizing the ar-
rest”, but in the latter two, although they are dealing with s.35, there
is a clear contradiction in principle.

R. v. SHYFFER(1910), 15 W.L.R.323, Accused arrested on tclegram
in Vancouver for crime committed in Quebec, The police of one province
can arrest without warrant a person charged with having committed a
crime in another province only where the crime is one for which the
accused could have been arrested without warrant in the province where
the offence was committed, or where the accused is escaping fresh pur-
suit, Ordinary thelt is not such an offence, nor was the coming of an
officer from Montreal in September fresh putsuit when the offence was
committed on August 1,
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It is submitted with deference that this case was wrongly decided.
5.8347 is the definition of theft, and ordinary theft as referred to in the
judgment falls under 5.386, which is one of those enumerated in s5.646.

R. v. WARD(1923), 53 O.L.R.568. Arrest in Torento on telegram
from Calgary for alleged offence under 5.405, not justified, This is not an
offence mentioned in 5.646.

R. v. PANASES(1920), 36 C.C.C.309. Held that telegram was the basis
of belief on reasonable and probable grounds in a case upon which
arrest could be made without warrant.

Upon the question of jurisdiction there has been some conflict of
opinion, but the weight of authority tends towards following R. wv.
HUGHES(1879), 4 Q.B.D.614, in which it was held that where the magis-
trate has jurisdiction over the person of the accused, and over the
offence, it Is immaterial how the accused was brought before the court.
(See for example R. v. BOURGEOI15(1948), 92 C.C.C.229).

In the Hughes case, Lopes, |. said at p.622:

“I think the warrant in this case was mere process for the purpose
of bringing the party complained of before the justices and had
nothing whatever to do with the jurisdiction of the justices. I am of
opinion that whether Stanley was summoned, brought by warrant,
came voluntarily, was brought by force or under an illegal warrant,
is immaterial; being before the justices, however brought there, if they
had jurisdiction in respect of time and place over the oftence, [they]
were compctent to entertain the charge.”

This conflict is noted in an annotation to ALTMAN v. MAJURY
{1916), 27 C.C.C.398, and in WHITWORTH v. DUNLOP(1934), 62
C.C.C.41. Crankshaw (1935 ed.) in notes to s.652 observes that Alberta
and Manitoba have decided that there is no jurisdiction, while Ontario,
British Columbia, New Brunswick and Nova Scotia, take the other view.
Quebec may be added to the latter group in view of the decision in
BROWN v, R.(1937}, 63 Que.K.B.515.

APPLETON wv. LEPPER(1869), 20 U.C.C.P.138. Defendant, a
justice of the peace, issued his warrant against Plaintiff on an alleged
charge of stealing a lease, without any information being laid. Held,
that defendant was liable in trespass, as without an information on
oath he had no jurisdiction over the person of the plaintiff, also that
although the warrant was good on its face, he was not protected by
CS5.U.C. 126 {An Act for the protection of justices and others), unless
the warrant was issued on a proper information.

Cf. this case with MURFINA v. SAUVE{1901), 19 Que.8.C.51 where
a similar conclusion was reached under the Code.

MOUSSEAU v. CITY OF MONTREAL(1896), 12 Que.S.C.61, Held
that a constable was not justified in arresting solely upon the unsworn.
statement of the informant that an offence had been committed the
previous day. The court in assessing damages took into account that
the information given the constable “while it did not justify their said
action, rendered it to some extent excusable”,

In McGUINESS 1. D}IFOE(]SQG), 23 0.AR. 7, the justice had is-
sucd his warrant without the information, which had been laid before
him, having been actually sworn. At p.706:
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“Section 23 (31) of the Code being read with section 22 (30), it scems
plain that what both point out is the personal or individual act of the
peace officer. Section 22 justifies the officer—justice or constable—in
personally arresting a suspected person under certain circumstances

" without warrant; that is to say, just as if he had a warrant in his pos-

session authorizing him to do it; and section 23 jusl.iﬁes everyone who
is called upon to assist the pcace officer in making the arrest, if he
knows that he is a peace officer, and docs not know that there are no
rcasonable grounds for the suspicion which justified the lacter in act-
ing."”

At p.709:

“If, therefore, the justice is not himsell personally arresting the of-
fender on view or upon suspicion, or calling in some one to assist him
in doing so, he can enly act by issuing a warrant to apprehend the
oflender in the manner authorized hy law. It is the former case to which
sections 22 and 23 ate applicable, the actual personal interference of
the justice and those whom he calls to his assistance in making the ar-
rest. There is no authority for saying that as peace oflicer he has any
authority to send B. as a constable to arrest anywhere in his county a
person whom he suspects of having committed an offence for which
he may be arrested without warrant. B. may as constable or privatc
person be in a position to justify the arrest by reason of his own sus-
picion. He cannot in such a case justily under A.s (the justice’s) com-
mand, and if he cannot justily by reason of his own suspicion, both A,
and B. are wrongdoers, for A. cannot justily under section 22, If the
constable can justily the arrest as upon his own suspicion it may per-
haps be said that it was his arrest alone and not that of A. the dcfend-
ant npon his command.”

These sections are merely a codification of the common law.

R. ». SMITH(1907), 13 C.C.C.826. The primary importance of this

case, in which a policeman was charged with manslaughter, lies in the
application of s.4l, guv. In regard to s5.30 the question that arose was
whether or not the suspected oflence was one for which the offender could
be arrested without warrant.

ac

R.u. DOYLE(1920), 35 C.C.C.6, at p.&:
“But section 30 does not give authority to arvest. It only provides that if
an arrest is made under those conditions the arrest will be held to be justi-
fied, that is, the peace officer will escape from any of the civil or crim-
inal consequences of doing an act which is not authorized by the
law......

It is not necessary to consider the question whether the word “of-
fence” in scc. 30 of the Criminal Cade includes an offence under the
provincial Act. Il it does, the only cffect of the section is to justify an
arrest made under the conditions set out, and to relieve the peace
oflicer making the arrest from civil and criminal responsibility.” (Ttatics
added: Ed.}

R.v. GRAMAM(1921), 36 C.C.C0.268, in which it was objected that
cused was illegally before the court, having been arrested without

warrant on a charge ol keeping a bawdy house. Held that in the particular

ca

se the arrest was authorized under either s.30 or 5.648. But in R. .
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BOTTLEY(1929), 51 C.C.C.385, accused similarly charged, was discharged
on the ground that the warrant issued was in eflect a blank warrant,
and arrest without warrant could not be justified ander these sections
in the particular circumstances. Sce also R. v, RO.4CII{1923), 38 C.C.C.294.

GELFAND v. C.P.R.(1925), 44 C.C.C.525, at p.327:

“Under s. 30 of the Cr. Code the following conditions must appear
to justify an arrest without a warrant:- {1) The peace officer must on
reasonable and probable grounds have believed that an offence for which
arrest without warrant could be made had been committed. (2) He must
have believed on rcasonable or probable grounds that the plaintiff had
committed that offence.”

VIGNITCH v. BOND(1928), 50 C.C.C.273 at 281:

“I have found there wus no ‘llight to avoid arrest’ and even if there
was, I find that escape of the plaintiff could have been prevented by
reasonable means and in a less violent manner than by shooting him
through the hody.”
Also constable should have informed him of cause of arrest. (5.40(2)
and (3)}.

R.v. HARLTON(1929), 51 C.C.C.329. The Appeal Division in On-
tario considered 5.30 in conncction with s.260 under which killing in re-
sisting arrest or escaping is murder, if grievous bodily harm is intended.
A new trial was ordered with a direction that it should e made plain to
the jury that s.260 has no application unless there was an actual and
lawful arrest or attempt to arrest, and that the constable could hot law-
fully arrcst unless that which is made necessary by .30 is proved—i.e.,
that upon reasonable and probable grounds the constable believed that
an offence for which the offender might be arrested without a warrant
had been committed, and also believed on reasonable and probable
grounds that the accused had commitied the offence.

MERIN v, ROSS(1932), 60 C.C.C.18:

“As I md thut the delendant as a peace oficer, was proceeding law-
fully in the course of his duty to arrest without warrant the three
men, including the deceased, as aforesaid, for an offence for which they
might be arrested without warrant and that the deceased, as well as
the others, took to (light to avoid arrest, the question seems to narrow it-
self down to whether or nat the defendant was justified in shooting as
he did, to prevent the cscape of the men by flight. ., . . . I cannot
see that it is reasonable to believe that the escape would have been
prevented . ... L. by any other reasonable means in a less violent
manner.”

In WARNOCK v». FOSTER, [1936]% W, W.R.625, it was held that a
police afficer was not justified under 5.50 in arresting a person without
a warrant where he does not believe thac person hias committed an of-
fence, even though he suspects that cthe arrested person has knowledge
which will enable him to identily thosc guilty of an offence which has
actually been committed.

ALBERT v. ST. VINCENT(1936), 74 QueS.C.123. Accused mrrested
under Quebec liquor law. Re-captured alter attempt to escape. Arrest
held justified, 55.30, 32, 35, 40 and 41. In attempting Lo escape accused
committed an offence under Code s, 190,

Two recent cases may also be mentioned:
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R.v. BREZACK, [1949]0.W.N.776. In this case the police were arrest-
ing the accused under the Opium and Narcotic Drug Act, and one of
them put his finger into the mouth of the accused, having reasonable
ground to believe that the drug was concealed there. It was held that the
policeman was justified in doing so.

In FREY v. FEDORUK(1949), 95 C.C.C.206, it was held by the British
Columbia Court of Appeal that a “peeping Tom" was guilty of an offence
at common law for which arrest without warrant was justified under
Code s5.32, 33 and 36(1), and that justification under .30 implies the co-
existence of authority to arrest without warrant where it has not first
been expressly conferred by the Code. This judgment, however, was
reversed by the Supreme Court of Canada in 1950 upon the ground
that no offence at common law had been commirted.

Section 31 (Persons assisting peace officers).

In LEMAY v. MEGANTIC(1921), 68 D.L.R.496, it was held that a
town municipality which confirms the action of its town constable who
has arrested a citizen maliciously and without proper cause, is liable in
damages for such illegal arrest, but a person assisting the constable at
his request, without malice and without knowing that there is no reason-
able and proper cause for the arrest, is not liable.

Section 32 (Arrest of persons found cammitting offence).

Taschereau, p-17, notes of this section that:
"It is not clear that it was necessary to enact in these sections {namely 22,
23 and 24, later 30, 31 and 32) that a person who, being by law duly
Su}horized to do so, arrests any one without warrant is justified in so
oing."”

In McCATHERIN v. JAMER(1912), 21 C.C.C.116, it was held that
a magistrate who unlawfully issues a warrant ot arrest without the sworn
information required by law acts without jurisdiction and is liable in
damages for false arrest. The fact that the constable might have arrested
without warrant under a provincial statute did not protcct the magistrate
as it was found that the constable acted under the warrant.

In R v STACKHOQUSE(1917), 29 C.C.C.15], the accused was charged
with escaping from custody. It was alleged that accused was under arrest
for assault but as the officer had no warrant and did not see the assault
complained of, it was held that the arrest was iflegal.

With reference to the words “finds committing”, the following may be
guoted: DESJARDINS v, CITY OF MONTREATI(1907), 11 Rev. de Jur.
70. The court held an arrest justified under $s.32 and 35 adopting the
words of Tindal, C.].,, in HANWAY w, BOUTTBEL{1830), 4 C&P.350:

“Still the words of the present statute must not be taken so strictly as

lo deleat its reasonable operation. Suppose a party seen in the act of

comm}tting the crime were to run away, and immediate and fresh
pursuit to be made: 1 think that would be sufficient. So in this case,
the party is actually seen in the commission of the act complained of;

45 soon as possible an officer is sent for, and he is taken as soon

as possible. No greater diligence could be required; and that being the

case I think it must be treated as an ‘immediate apprehension’ for
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an offence which the Plaintiff, supposing under the circumstances

that it was an offence at all, was ‘found committing'.

R. v. H1LLS(1924), 44 C.C.C.329. (L'his was a case of arrest under a
Provincial statute).

“A magistrate or judge finds a man guilty of committing an offence by

perceiving his guilt {from having evidence of persons having knowledge
of the facis. A peace officer inds him committing the offence by seeing
the act committed.”

Here may be mentioned also two actions for damages against depart-
ment stores arising out of the dctention of persons suspected of shop-
lilting. In PERRY v. WOODWARDS LTD., [1929]1 D.L.R.Y5], a
lengthy judgment makes no reference whatever to the Criminal Code,
while the judgment in GOCHRANE v. EATON(1936), 65 C.C.C.329,
follows R. v, SMITH{(1907), 13 C.C.C.326 {quoted supra) and relers to
the Code only to say at the end that “Sections 32, 33, 41, 42 and 44 of the
Code also have a bearing on the case herein'.

Sce also R. v. BELYEA (quoted supra under 5.30).

In a discussion of false imprisonment, Winfield on Torts, 5th Ed.,
P.222, cites as setting out a basic principle of this cause ol action, some
expressions of Lord Campbell, C. J., in BROUGHTON v, JACKSON
(1852), 18 Q.B.378:

“The defendant . . .. .. must show reasonable grounds of suspicion for

the satisfaction of the Court; it is not enough to state that he himself

reasonably suspecied. But he is not bound to set forth all the evidence; it
is enough if he shows facts which would create a rcasonable suspicion in
the mind of a reasonable man.”

And see also WING LEE v. JONES et al.{1953), 106 C.C.C.385 in
which the defence of reasonable and probable cause was applicd to re-
sule in the dismissal of an action for damages for false imprisonment
arising out of the suspected thett of a diamond ring.

It is appropriate to notice here that the statutes of Canada contain
no Act for the protection of public authoritics, although ss.1143 to
1148 of the repealed Code contained provisions relating to actions
against persons administering the law, and there are similar provisions
in the Customs Act and the Excise Act. Mr. Justice Taschereau in his
edition of the Code of 1892 questioned the right of Parliament to pass
those sections and there has %}een other comment us to. their constitu-
tional validity. In MACK SING v. SMITII(1908), 9 W.L.R.28, it was said
that the question had been raised scveral times, but, although not always
without reservation, generally decided affirmatively, and the subject was
mentioned inconclusively in CALDWELL v. REILLY and BEI.1{1932),
58 C.C.C.211.

That difliculty at least has been solved by omitting the sections in
question from the new Code and leaving such actions to the operation
of the relevant provincial legislation, which already has been applied
in some instances Lo protect persons from action under federal authority.
Thus, in TOUSIGNANT v. BOUCHARD(1914), 15 Que.P.R32T, it was
held that an inspector of butter named by the federal government was a
public officer under the C.C.P., sR88, and in CAN. CREDIT MEN'S
TRUST ASS'N.v. JOHNSTON et al{1931), 58 C.C.C1, an action for
trespass against certain officials of the Deparument of Marine and Fisher-
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ies, the Supreme Court of Canada applied the Magistrate’s Act, R.S.B.C.

1924 (R.S.B.C. 1948, c.195), in these terms:
“We can perceive no ground for holding that a public officer, not be-
longing to any of the specific classes of officers enumerated, is not,
when performing executive daties, within the descriptive words of the
section, and subject 1o the conditions prescribed, entitled to the
benelit of it.”

For other applications of provincial legislation, see GRAFF w.
LABERGE et al{1927), 66 Que.S.C.93 (special constable acting under
returning officer at an clection), and GOLDBERG v. CRUICKSHANK
(1919), 17 O.W.N.164 (constable executing search warrant).

Since the statutory provisions in Canada are drawn largely from the
Public Authorities Protection Act, 1893 (U.K.), it may be useful to refer
to the following general principles laid down in SCAMMELL v.
HURLEY, [1929]1 K.B.419, at 427: '

“To require the application of the Public Authorities Protection Act,
the acts must be acts not authotized by any statute or legal justification,
but acts intended to be done in pursuance or exccution of some
statute or legal power. 1t would appear, therefore, il illegal acts are
really done [rom some motive other than a desire to execute the
statutory or other legal duty and an honest beliet that they are justi-
fied by statutory or other legal authority; if they are done from a de-
site (0 injure 4 person or to assist some person or cause without any
honest beliet that they arc covered by statutory authority, or are
neeessary in the execution of statutory autherity, the Public Authori-
ties Protection Act is no defence, for the acts complained of are not
done in intended execution of a statute but only in pretended execu-
tion thereol.”

Section 33 (drrest after commission of cevtain affences).

Of this section Mcagher, J. said in JORDAN v. McDONALD{1898),
31 N.S.R.129, at p.134:
"I am satisfied that the words ‘may be' in s. 25 (38), refer to the provi-
sions of the code which authorize an arrest withouir warrant.” And
again (p.135): “Section 25 is general in terms, and was, no doubt, in-
tended to supplement the provisions of s. 532, and so as to authorize an
arrest in the one case, where the offence had actually been committed,
and in the other where the party was found commiuting it. The one
does not, for this purpose, include the other.”
McKENZIE v. GIBSON(1851), 8 U.C.Q.B.100, at p.101:
“"We take the law respecting the rvight ol a private person to make
an arrest in such cascs, to be at this day, as it is clearly stated to be int
Hale’s Pleas of the Crown, 2nd Vol., p.76-—namely, that when a private
person, that is, a person nat by office a kecper of the peace, or a justice,
or a constable—takes upon himself to arrcst another without a warraut
for a supposed offence, he must he preparced to prove, and therefore
must in his plea affirm, that a felony has becn committed [or in that
respect he acts at his own peril.
That point in his defence must be clear; mere suspicion that there
has been a felony committed by some one, will not do; though if he
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is prepared to shew that there really has been a felony commitied by
some one, then he may justily arresting a particular person, upon
reasonable grounds ol suspicion that he was the offcnder; and mistake
on that point, when he acts sincerely upon strong grounds of suspi-
cion, will not be fatal to his delence.

There is some semblance of authority in one or two cases for sup-
porting the position that a private person will be justilied in arresting
upon strong suspicion mcrely that a lelony has been committed, but
the current of authority up to the present day is guite the other way;
and we must hold that it is a fatal defect in this plea, that it does not
unequivocally and clearly allege that u felony has been coramitted.

I find no precedent ol a plea which does not lay that foundation for
the delence, in direct and positive terms, though the plea need not
contain all the technical language of an indictment in charging the
offence.”

WILLIAMS v. LAING(1935), 55 O.L.R.20, followed WALTERS v.
SMITH, [1914]1 K.B.395, and McKENZIL v GIBSON, supra. Here
again, a question as to the legality of the arrest may arise as in R. v,
STACKHOUSE(1917), 29 C.C.C.15 1, and here also the cases apply which
deal with atrest on telegram, the legulity ol the arrest depending on
whether or not the offlence is one for which arrest may be made without
warrant.

Section 34 (Arrest during night).

This scction has a correlative provision in subsec.2 of 5048, In the
former, cvery one is protected [rom criminal responsibility tor arresting
without watrant any person whom he on reasonable and probable
grounds helieves he finds commitiing by night any offence for which
the offender may be arrested without warrant. 8.648(2) says that any
person may arrest without wartrant any onc whom he finds committing
any criminal offcnce by night. It would appear that the latter is wider
than the former inasmuch as the words “auny criminal offence” would
include offences punishable on summary conviction. It was so interpre-
ted in PLESTED . Ml E0D{1910), 15 W L.R.533,

The cases which might be quoted under this section are; R. w
JOHNSON(1924), 12 C.C.C.279; R. w. TEY SHING(1920), 32 C.C.C.315,
and R. v SCHMIDLE(1920), 53 C.C.C110, They have either been
quoted already or turned upon the legality of the particular arrest and
disclose no new principles.
= But sec now 5.435 posi, Irom which the reference to night has been
omitted.

Section 35

It was held in R.w. JOHNSON, supra, that

“While 5.35 lor instance, provides that every peace officer is justified in
arresting without warrant any person whom he finds committing any
offence, cxpress authority to make the arrest is conferred by s. 648.
8. 30 is unsupported by a similar complementary provision.”

In PLESTED v Mcf EOD, supra, the [ollowing appears:
Per Newlands, J.: “Fhe powcers of a constable to make arrests with-
out wartant depend cither on the common law or on statute. At com-
mon law, speaking generally, a constable may arrest a person whom he
finds committing a fclony, misdemcanour, or breach of the peace,
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Section 25—continued
or whom on reasonable grounds he suspects of having committed a

felony . ... .. And by the Criminal Code he¢ may arrest any per-
son whom he finds committing a criminal offence: Criminal Code,
sec.G48 ... ... Section 648 of the Code uses the words “criminal offence”,

shewing clearly that the right of arrest given there is in the case of the
committing ol an offence under that Act, which would include offences
punishable on summary conviction, as well as indictable offences. Section
35 of the Code says that every peace officer is justified in arresting with-
out warrant any person whom he finds committing any offence. 7his
section is not for the purposc of authorizing the arresi, but is for the
protection of the officers making the same from the consequences of
his (sic) act either in a criminal or civil proceeding. It would only
protect him in cases in which he was authorized to make the arrest,
t.e., in the case of a person found committing a criminal offence.
This section is mevely a codification of the common law.” (Report of
Eng. Comm’rs. quoted).

This was followed in R. v. SUCHAKI{(1923), 41 C.C.C.166, from
which the following is quoted:

“This section (35) protects the peace officer making the arrest. But the
oftences under this section for which an offender may be arrested with-
out warrant are limited to those within the legislutive competence of
the Parliament of Canada. The regulation of the procedure for ¢n-
forcing penalties provided for the infraction of provincial statutes or
by-laws passed in pursuance of them, including the right of arrest
without a warrant, falls within the legislative jnrisdiction of the
Province. . . . ... Section (48 authorizes a peace officer to arrest, with-
out warrant, any onc whom he finds committing any criminal offence,
The authority of this section like that of secs. 30 and 35, is confined to
criminal offences,”

In R. ». POLTARD(1917), 29 C.C..C.35, at p.87, it was said chat the
word “oflence” in 5.35, and the words “criminal offence” in s.608 do not
include a violation of a provincial statute for which a penalty is pro-
vided by that statute, and therelore, that Code s5.164, which makes it an
indictable offence to disobey a statute, would not apply. This was fol-
lowed in 7.4 COMAMISSION DES LIQUEURS DE QUEBEC v. BROTU-
ILLETTE(1928}, 35 Rev. de Jur. 4. R. v, BELYEA4 and DESJARDINS
v. CITY OF MONTREATL have already been quoted.

In GREEN v, PIKE and BAGILEY, [1953]8 W W.R.369, it was held
that a peace officer is entitled to the protection given him by s.55 so as to
justify the arrest for any of the affences committed in his prosence.

The [ollowing cases are somctimes mentioned in connection with
this section, but have no bearing upon it except perhaps to emphasize
the recourse to the common law:

KELLY - v. BARTON{I89%), 26 O.R.608. This was an action for
damages for wrongful arrest and was decided without relerence to the
Code. It was held that a breach of a City by-law for driving an emnibus
without the required license, did not justily the stmmarv arrest of the
offender, although the oflicer may have acted in good {aith in the beliet
that he was acting legally.

MeNAYER v. PROSSER(1928), 49 C.C.C.98, In this case a constable
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was held liable in damages. Although the charge against the Plaintifl
which had been dismissed was laid under the Code it is to be observed
that the constable did not claim protection under the Code.

Section 36 (Arrest by night).

Subsec.? of this scction provided that a peace officer is justified in
arresting without warrant “any person whom he finds lying or loitering
. - . . by night, and whom he has good cause to suspect ot having com-
mitted or being about to commit any olfence for which an offender may
be arrested withouwt wearrant.” Taschercau, p.l8, points out that the
words in italics are a clear error, as reference to subsec.7, s.552, will
show. This subsce. is 56082 of the former Code and empowered the peace
officer. to arrest under such circumstances any person whom he has good
cause ta suspect of having connmnitied or being about to commiit any in-
dictable offence. Obviously this is wider than s, 36.

In the case of CHENG FUN w. CAMPBELL{1909), 16 C.C.C.508, the
judgment applied the case of WEST v, SMALLWOOD(1838), 3 M.&W.
418. It was held, however, that the peace officer may be liable in damages
for false imiprisonment if he holds the prisoner unreasonably long belore
taking him belore the magistrate, Upon the same ground peace oflicers
were held liable in damages in FREY v. FEDOQRUK, [1950}5 D.L.R.513
(5.C.Can.).

Other cases which might be quoted undcr this secion—R. v JOHN-
SON, and BEATTY v. RUMBLE, have alreacdy heen noted.

Section 37 {Arrest during flight).

The Commissioners on the English Dralt Code remarked of this
section: “This is believed to extend the common law, which applies only
to the arrest of persons actually guilty. It does not affect the question of
civil rights.” '

It is pertinent here to note some comments upon the arrangement of
this and foregoing sections made by O'Halloran, J.A, in FREY wv.
FEDORUK(1949), 95 C.C.C.206, at p.226:

“If ss. 30-7, had followed after ss. 646-52, that arrangement of the con-
text might have given support to the submission that the justification
in ss. 30-7 was dependent upon the powers of arrest appearing first in
sections similar to 646-52, But that is not the case, ss. 30-7 are found al-
most at the beginning of the Criminal Cade, far removed from and
completely unrelated to ss. 646-52. The present contextual serting for-
tifies the view that Parliament did not intend ‘justify’ 1o apply only
if express authority to arrest without warrant had been given previous-
Iy in the Code. Nor can it be interpreted to relate only 10 cases where
the common law power exists, because then there would be no pro-
vision in the Code up te that point, for justification in cases where
the power to arrest without warrant is subsequently given by the Code,”

R. v. SHYFFER, has already been quoted on the words “freshly
pursued".

No cases nor comment appear on this scction. It seems te have
been a provision ex abundanti cautele, and, in any event, te be unneces-
sary in view of the provisions of 3625 and 434 et seq. of the new Code.
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Section 25—continued
Section 39 (Foree in executing warrant).

The following cases inay be noted under this section: LAUNOCK wv.
BROWN(I819), 2 B&ALLS92, 106 E.R.482. In the execution of crim-
inal process against any man in the casc of misdemeanour, it is neces-
esary to demand admittance, belore the breaking of the outer door of the
house can be justified. In HODDER ». WILLIAMS(1893), 2 Q.B.6063J,
it was held that the sherill may for the purpose of executing a writ of
fiert factas break open the outer door of a workshop or other building
of the judgrent debtor, not being his dwelling house or connected
therewith, PENTON v. BROWNE(16641), 1 Keh.698, decided in the tine
of Charles 11, followed. Tt was held that the docirine in SEMAYNE'S
CASE(1604), 5 Co. Rep, 91a that "a man’'s house is his castle” only ex-
tends to his dwelling house. These cascs were followed in Canada in
WAH KIE u. CUDDY(1914), 23 C.C.C.353, where it was held that an
officer executing a search warrant is protected only insolar as he uses no
rore force than is reasonably necessary under the circumstances.

In DILION v. O’ BRIEN(1887), 16 Cox,C.CC.215, iL was held that when
a person is arrested fov committing a felony or misdemeanour, any prop-
erty in his possession believed to have heen used by bim for the purpose
of commituing the oftence, may be seized and retained as evidence in
support of the charge, and if necessary such property may be taken from
him by force provided no unnccessary violence is used. Tt will be ob-
served that provisions correlative to this section are [ound in 55167 and
168 (now 5.110} in which the resistance referred to is made an indictable
offence.

In R. v. PORTER(1873), 12 Cox,C.CA44, it was held that if a prison-
er, having been lawfully apprehended by a police constable on a criminal
charge, uses violence to the constable or to any one lawlully assisting
him, which causes death, and docs so with intent to iuflict gricvous
badily injury, he is guilty of murder, and so also if he does it with intent
to escape. Bur if in the course of the struggle he accidentally causes an
injury it would be manslaughter.

The converse of this case is found in the recent case of PROCUREUR-
GENERAL DU CANADA v HUILL, 719481 0ue.5.C 835, where it was
held that a peace oflicer is authorized by .39 to use necessary lorce Lo
execute an arrest, but he can use a haton leaded with Iead only in a case
of extreme necessity. In this case he should have exercised prudence and
moderation.

Section 41 (Peace officer preventing csrape), Now 5. 25(2).

Cases applicable 10 this section have already appeared under Section
3% above. The following additional cascs shonld he noticed:
MARATZFAR v. C.P.R.(1920), 37 C.C.C.207, at p.298:
“The evidence shews very clearly that ... ... il the police officer had
not shot him, he would have escapud, ‘The constable acted as the law
requires in the circumstances.”

R. v, BEVIS(1925), 43 C.C.C.229. In this case the accused was charged
with the murder of a police constable. It was argued on his behalf that
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the trial judge should have charged the jury upon s.41. This contention

was rejected and the Court held that:
“If the policeman had shot and killed the prisoner while he was try-
ing to escape and was being tricd for murder then the provisions of
s. 41 would have applied and the question as to whether the means
taken to prevent the prisoner’s escape by ilight were necessary, or
whether his escape could have been prevented by other means in a
less violent manner, would have been for the jury.”

In R. v. MITCHELL(1937), 69 C.C.CA06, O’'Connell, C.C.J, said (at
4113
P ”A)police officer in the discharge of his duties is vested with consider-
able powers such as using firearms, if necessary, to prevent an escape
if the escape cannot be prevented in a less violent manner, but it is 2
principle of common law that all powers, the cxercise of which may
do harm to others, must be exercised in a reasonable manner,”

This point is made also in the report of the Imperial Commissioners.

R. v. PURVIS(1929), 51 C.C.C.273. In this case the accused, a police-
man, was acquitted of criminal negligence in shooting a person who was
running away. It was held that he was justified under s.41. The follow-
ing is quoted from the judgment at p.288:

“The right to resort to force under s.41 of the Criminal Code is not a
new provision but has been recognized law for more than a century,
that section being apparently a codification of the common law of
England as it existed at the time the section was enacted. .....

It is said in 1 Foster’s Crown Law, pp.271-2, s.4:- ‘But where a [elony
is cornmitted, and the felon fliceth from justice, or a dangerous wound
is given, it is the duty of every man to usc his best endeavours for pre-
venting an escape; and if in the pursuit the party flceing is killed,
where he cannot otherwise be overtaken, this will be deemed justifiable
homicide; [or the pursuit was not bharely warrantable, it 15 what the law
requireth and will punish the wilful neglect of. 1 may add, that it is
the duty of every man in these cases quictly to yield himself up to the
justice of his country.’

In 4 Bl Com., p.179, it is stated:- “Again: in some cases homticide
is justiliable, rather by the permission, than by the absolute com-
mand, of the law: either for the advancement of public justice, which
without such indemnification would never be carried on with proper
vigour; or, in such instances where it is committed for the prevention
of some atrocious ¢rime, which cannot otherwise be avoided.”™

See also annotation to this case 51 C.C.C. p.293.

The following quotation is from R. v. SMIT/{1907), 13 C.C.C.326:
“If you have answered the first question in the affirmative and find that
Smith had a right to arrcst Gans without a warrant, then Gans was
fleeing to evade a lawful arrest, and Smith was justified in using reas-
onable force in order to apprehend him and prevent his escape ... . I
you find that he could have apprehended him by any other means then
Smith was not justified in shooting him. Shooting is the very last re-
sort. Only in the last extremity should a peace officer resort to such a
dangerous weapon as a revolver in ovder to prevent the escape of an
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Section 2b——conitinued
accused person who is attempting to escape by flight.” (Italics added:
Ed.)

“A man who is flecing [rom lawful arrest may be tripped up, thrown
down, struck with a cudgel and knocked over il it is necessary to do so
in order ta prevent his escape, and if he sirikes his head on a stone and
is killed, the police officer 1s absolved because the man was flecing to
escape Tawlul arrest and the means taken were not dangerous and not
likely in themselves to cause his death. But firing at a man with a re-
volver may result in the death ol the man, as it did in this case, al-
though the intention was only to wound and so prevent his escape.
....... ILis the duty of cvery citizen to assist in the pursuit and cap-
ture of & criminal who is flecing [row arrest, when such citizen is called
upon by a peace oflicer. . .. You will have to consider whether Smith,
it he had not had that revolver or had kept it in his pocket, might not
have called 10 his assistance persons on the street who would have
Joined him in the pursuit.”. . ... )

It is to be observed that there is no suggestion that the peace ofhcer
had no tight to shoot Lo prevent escape; the question was whether his
right was reasonably excrased in the particular case. He was acquitced,

A similar question was before the Supreme Court of Canada in
SAVARD and 11Z0TTE v. R, [1946]5.C.R.20, There it was held that
a police officer js cutitled to fire shots in the air or on the ground to
induce a person who is flceing from arrest to submit thereto, when that,
person reluses to obey a command to stop.

It should be nated here that in 1948 a new subsec.l of 5,129 was
passed by ¢.39, 5.4, under which peace olhcers and others are permitted
to carry firearms. Sce now $.97(3).

This scction has been applied most recently in the case of ROBERT-
SON . JOYCE(1918), 92 C.C.C.382. Alter quoting $5.30 and 41, the
judgment proceeds:

“A peace officer Is not empowered to employ whatever means in
whatever manner he pleases to prevent the escape ol an oflender who
takes to flight to avoid arrest, He is not [ree to use force of whatever
kind or extent he may think fitting to the circomstances. A statutory
defence against liability of a peace officer for what he has done is not
available to him under s.41 il he has used an excess of force to prevent
the cscape by flight of & person to be arrested by him or if such escape
could have been prevented by reasonable means in a less violent
manuer. The question whether he used an excess of force and the
question whether the escape could have been prevented by reasonable
means in a2 less vialent manner arc questions of lact for determination
upon the evidence and in the circumstances of cach particular case
under review."”
At p.390:

“The right of a peace officer under s.41 of the Code to use force to
prevent the escape of a person who takes to flight to avoid arrest ought
to be made plain to the jury, apart altogether from  the fquestion
whethcer there was any negligence on his part. The jury ought to have
been instructed that a peace officer is not cmpowered to use force at
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any time and in all circumstances to prevent the escape of a person
who takes to flight 1o avoid arrest; that the right given to a peace of-
ficer under 541 of the Code to use force for that purpose is a limited
one; that the right may be exercised only if the escape could not be
prevented by reasonable means in a Jess violent manner; that a peace
officer cannot in any circumstances justily the usc ol excess force, that
he may only use the force nceessary in the circumstances for the pur-
pose of preventing the escape by fight. The jury should have becn
instructed, also, that where the right of a peace officer to use force ex-
ists, it must be exercised in a reasonable manner; and that if it be
exercisec in a negligent manner, a peace officer is liable for all loss or
damage caused by his negligence, The omission to instruct the jury
sufficicntly, as well as the omission to submit to them the necessary
questions as previously discussed, makes it necessary, in my opinion,
that a new trial be had between the parties.”

Section 42 (Private pevson preventing escape).

This is s.44 in the English Draft Code and the Commissioners referring
1o the words “provided that such force is neither intended or likely to
cause death or grievous bodily harm”, remarked that there is some ob-
scurity as to the existing law on this point. The tollowing quotations
from 2 Hale P.C. 82 and 83 arc relevam:
“If there be a felony commitied by B. and A. is present and sees it,
and pursues the felon, and he cannot be otherwise taken, and A. kills
him in the pursuit, though he has not arrcsted him, the law Justifies
hin ... (83) If an innocent person be actually arrested upon sus-
picion by a private person, all circumstances being duly observed, and
he breaks away from the arrest, yet 1 do mot think the person arrest-
ing can kill him, though he rannot otherwise be taken, for the person
arrested s not bound to take notice of that authority that the law gives
to a private person in this case.”

The only reported case in which the section is mentioned is that of
ALBERT 1. ST. PINCENT(1936), 71 Que.8.C.128, at p.129, where the
concluding words are quoted along with s.41 and with the comment that:

“This indicates that the peace officer in the circumstances mentioned
in scc. 42 may use force ol a nature to cause death or griecvous bodily
harm, although a private person {un particulier) has not the right to
dos0.”’

Section 43 (Preventing escape in other cases).

The note to 5.42 is applicable to this section also. The section ap-
pears to have been mentioned in only onc veported casc, 54 VARD &
LIZOTTE v R., supra. In that case, members of the R.CM.DP. were
appealing from conviction of manslaughter in shooting to prevent escape.
The Supreme Court of Canada quashed the conviction. Per Kellock J.,
p-278&:

“The question of fact as to the existence or non-existence of a common

wrongful intention was completely taken away from the jury by the
charge. They were told that the guill of appellants was dependent
merely upon a finding that the appellanis had gone beyond that which
was authorized by section 13. This, of course, is completely erroncous.”
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Section 25—continued
Section 44 {Preventing escape and rescue).
It may be noted that escapes and rescues were dealt with as substantive
offences in §5.185 and 196, and here again 2 Hale 83 was cited by the
Imperial Cormmissioners with the remark that the section seems to extend
the law so far as regards privatc persons. The only reported case in which
this section is mentioned is V/GNI/TCH v. BOND(1928), 50 C.C.C.273:
“The question to be decicded first is whether or not the plaintiff had
been arrested. If he had not been arrested, the mater is to be con-
sidercd under the principle laid down in s.41 of the Cr. Code, and if
he had been arrested and was attempting to escape, it will be considered
under the principle set forth in 5.44 of the Cr. Code.”

Section 45

This section also deals with escape or rescue and the note to s.44
applies to it.

R. v O'HEARON(No0.2){(1901), % C.C.C.531, is cited with reference
to this section. In that case it was held upon the authority of Archbold’s
Cr.PL, 22nd. ed. p.852, and Paley on Convictions, 7th ed. 28, that when
the officer executing a warrant of commitment released the prisoner at
his request for a temporary perjod on his promise to surrender himself,
the officer’s doing so was not a voluntary abandonment of the arrest, and
re-arrest on the sare warrant was justified.

EXCESSIYE FORCE.

26. Every one who is authorized by law to use force is criminally
responsible for any excess thereof according 1o the nature and qual-
ity of the act that constitutes the excess.

This is the former s.66. It was 5.58 in the Codc of 1892 and 5.68 in the
E.D.C. The Tmperial Commissioners said in their report (p.11) thag “It
is also a principle of the common law that all powcrs, the exercise of
which may do harm to others, must be exercised in a reasanable manner,
and that, if there is excess, the person guilty of such excess is liable for it
according to the nature and quality of his act”.

See notes to 5.25 supra, especially those relating to the former s.41,
and YAKIMISHYN . BIFLESKI1946), 86 C.C.CO79,

USE OF FORCE TO PREVENT COMMISSION OF OFFENCE,
27. Every one is jusiified in using as much force as is reasonably
necessary
(a) to prevent the commission of an offence
(i) for which, if it were committed, the person who commit-
ted it might be arrvested without warrant, and
(ii) that would be likely to canse immediate and serious injury
1o the person or property of anyone; or
(&) to prevent anylhing heing done that, on reasonazhle and
probable grounds he helieves would, if it were done, he an of-
fence mentioned in paragraph (a).

This is the former 552 and comes from s.44 of the Code of 1892
and s.54 of the ED.C, On p-11 of their Report the Tmperial Commission-
ers said:

“We take one great principle of the common law to be, that though



PART I—SECTIONS 25-28 101

OLD CODE:

66. Every one authorized by law to use force is criminally responsible for any
excess, according to the nature and quality of the act which constitutes the
excess.

32. Every one is justified in wsing such force as may be reasonably necessary
in order

(a) to prevent the commission of any offence for which, if committed, the
offender might be arrested without warrant, and the comumission of which
would be likely to cause immediate and serious injury to the person or property
of any one; or

(b} to prevent any act being done which he, on reasonable grounds, believes
would, if commitied, amount to any such offence.

it sanctions the deflence of a man’s person, liberty and property against
illegal violence and permits the use of force to prevent crimes, to pre-
serve the public peace, and 1o bring offenders to justice, yet all this is
subject to the restriction that the force used is necessary; that is, that
the mischict sought to be prevented could not be prevented by less vio-
lent means; and that the mischief done by, or which might reasonably
be anticipated {rom, the force used is not disproportioned to the injury
or mischief which it is intended to prevent. This last principle will ex-
Elain and qualily many of our suggestions. 1t does not seem to have
een universally admitted, and we have therelore thought it advisable
to give our reasons tor thinking chat it not only cught to be recognized
as the law in future, but that it is the law at present.”
and in an explanatory note at p.45, they said:
“In HANDCOCK v. BAKER(1800), 2 Bos. & P. 260, a plea justifying
the breaking of the plaintiff’s dwelling-house, assaulting him therein,
beating him, and imprisoning him on the ground that plaintiff was
about to kill his wile, and that all that was done was for the purpose
of and necessary to prevent his doing so, was beld good after verdict.
And we take it to be clear that even killing the intruding criminal, if
necessary, to prevent a crime of this magnitude, would be justifiable;
but not if it were to prevent a common assault,”

In R, v. MOKE, [1917]3 W.W.R.575, in which the accused was
charged with murder, the following appears (p.585):

“It seems to me to be carrying the principle of justification to a danger-
ous length to held that because one man has abused and threatened
another, even to the length of making him properly apprehensive that
on some future occasion he may kill or do some grievous bodily harm
to him, that that other may take advantage of an opportunity to kill
him which presents itsell when he is well armed and the aggressor is
helpless and thus render his threats incapable of fulfilment.”

ARREST OF WRONG PERSON.—Person assisting.

28. (1) Where a person who is authorized to execute a warrant
to arrest believes, in good faith and on reasonable and probable
grounds, that the person whom he arrests is the person named in the
warrant, he is protected from criminal responsibility in respect there-
of to the same extent as if that person were the person named in the
warrant.



102 MARTIN'S CRIMINAL CODE

Section 28—continued

(2) Where a person is authorized 1o execute a warrant to arrest,
(a) every one who, being called upon to assist him, believes
that the person in whose arrest he is called upon to assist is
the person named in the warrant, and
(b) every keeper of a prison who is required to receive and de-
tain a person who he believes has been arrested under the
warrant,
is protected from criminal responsibility in respect thereof to the
same extent as if thal person were the person named in the warrant.

The Tormer .28, this was 5.20 in the Code of 1892 and .50 in the
English Drait Code. The Linperial Gommussioners said ol i
“T'his is new. As an ofhcer arresting lor letony without warrant is by the
common luw justilied ¢ren it he by mistake arvests the wrong persomn,
we think that the man who arrests anty person with a warrant tor any
offence shall at least be protected lrem criminal responsibility. The
right ol action is not aflected by it.”

In R. v. SABEANS(1903), 7 (.C.C.498 (Nova Scotia) a policeman
arrested accused whom he suspected of being one of the parties who had
commirtted 4 robbery. He had a warrant in which accused was named as
Elderkin and afterwards altered it to the name of Sabeans, apparently
the proper nanie of the accused.,

Held, on a case reserved, that as the constable would be justified by
$.22 (present s.25) in arresting without a warrant for that offence, the
Justification would extend to an arrest in respect of which he had a war-
rant which was insulficient by reason of the nisnomer.

The remarks ol Tindal, €, J in HOYE v. BUSH(1840), 1 Man.-& G.
775, were cited where he said:
“Where indeed it can be shewn that a felony has been actuaily com-
mitted the constable may throw the warrant aside. It will be sufficient
in such a case for the constable to shew that he has taken the person
really charged with the oflence however he may have been misdescribed
in the warrant,”

In ANDERSON v. JOHNSTON, [1918]3 W.W.R.621, (Sask.C.A.) it
was held that, where the chiel of police in one city notifies the police in
another city that a warrant had been issued for an offence for which
plaindiff might have been arrested without warrant, and the latter police
arrested the plaindlf relying on the description and photograph sent by
the former, in the honest and responsible beliet that he was the one
wanted, the police naking the arrest were protected by 5.30 of the Code
from liability in civil or criminal proceedings even though the man ar-
rested was not in fact the one tor whom the warrant had been issued.

Stephen’s Commentaries, 13th ed., Vol.IV, at p-310:

“Upon a reasonable charge ot treason or of any felony . . . or
upon his own reasonable suspicion that any of such offences have
been cominitted, the constable may, without warrant, arrest the party
so charged or suspected; and he will {in case of felony, though not,
unless protected by statute, in cascs of misdemeanour) be justified in
doing (;so, though it should alterwards turn out that the party is in-
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28. Every one duly authorized to execule a warrant (o arrest, who thereupon
arresis a person, believing in good faith and on reasonable and probable grounds
that he is the person named in the warrant, shall be protected from criminal
responsibility to the same extent and subject to the same provisions as if the
person arrested had been the person named in the warrant.

{2) Every one called on to assist the person making such arrest, and believing
that the person in whose arrest he is called on 10 assist is the person for whose
arrest the warrant s issued, and every gaoler who is required to receive and
detain such person, shall be protecied 1o the same extent and subject 1o the
same provisions as if the wrrested person hud been the person named in the
warrant.

40. It is the duty of every one executing any process or wdrrant lo have it
with him, and 1o produce it if required.

(2} It is the duty of every one arresting another, whether with or without war-
rant, to give notice, where practicable, of the process or warrant under which
he acts, or of the cause of the arrest.

(3) A failure to fulfill either of the two duties last mentioned shall not of itself
deprive the person cxecuting the process or warrant, or his assistants, or the per-
son darresting, of protection from crimingl responsibifity, but shall be relevant
{0 the inquiry whether the process or warrant might not have been executed, or
the arrest effected, by reasonable means in a less violent munner.

nocent, or even that no such ollence as was supposed has been’in tact
committed.”

2 Hale P.C. 78:

“I'he third case is, there is a felony committed, but whether committed
by B. or nat, non constat, and therelore we will suppose, that in truth
it were not committed by B, but by some person clse, yet AL hath prob-
able causes to suspect B. to be the lelon, and accordingly doth arrest
him; this arrest is lawful and justifiable, and the reason is, becanse if a
person should he punished by an action ol trespuss, or false imprison-
ment for an arrest of a man [or a lTelony under these circamstances,
malefuctors would cscape to the coinmon detriment of the people”

DUTY OF PERSON ARRESTING,~—Notice.—Failure 10 comply.

29. (1) Ttisthe duty of every one who executes a process or war-
rant to have it with him, where it is feasible to do so, and to produce
it when requested to da so.

(2) Tt is the duty of every one who arrests a person, whether
with or without warrant, lo give notice to that person, where it is
feasible to do so, of

(a) the process or warrant under which he makes the arrest, or
(b) the reason for the arrest,

(3) Failure to comply with subsection (1) or (2) does not of it-
self deprive a person who executes a process or warrant, or a person
who makes an arrest, or those who assist them, of protection from
criminal responsibility.

This is the lormer s.4).
In GEORGE ». R.(1936),67 C.(C.C.33, the Supremc Court of Canada
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held that whether or not it is practicable to give the notice required by
subsec.(2) in any given case depends upon the circumstances surround-
ing the arrest, such as the menacing attitude of the person to be arrested.

This section was considered comprehensively in the judgment ap-
pealed from in R, v GEORGE(1934}, 63 C.C.C.225. Martin, J.A., after
a lengthy history of this section and s.16, procceded as follows:

“T'he test of the question is to be found in this: that il this case were
being tried today in England, where there is no criminal code or sec-
tion similar to our said ss.2, the constable could ‘justify’ his au-
thority and act of wrest by the common law ‘principle’ that since
the accused already had ‘notice’ of the cause of his arrest it was not
rendered unlawlul simply because the constable did not again notify
him of what he already knew, and in my opinion thai same justification
is preserved to him in Canada by said s.16, as interpreted by the
Supreme Court, and it would, e.g., furnish a complete delence to a
charge ol assault or action for false arrest and hmprisonment . .
cf., WHITWORTH v. DUNLOP, [1934]8 D.L.R. 727, 62 C.C.C. 41,
48 B.C.R. 162, It would be strange, indeed, if by a useless technical re-
quirement an arrest otherwise lawful could be invalidated, and it is
not strange that no case was cited to us, nor have 1 been able after a
most diligent search to find one which, when clearly understood on
its diflerent facts, (¢f., e.g., REX v. HARLTON, [19207 3 D.L.R. G88,
31 G.C.C. 329) supports such a submission, and thal the law in Canada
at the time of the enactment of our Code in 1892 was the same as it is
now in England appears clear from this passage [rom that very sound
work of our Criminal T.aw by Mr, Justice Burbidge, . . . ... (relied
on by Sir John Thompson, ante, as one ‘foundation’ for his Code) at
p-217, viz:- ‘Notice may be given, cither by words, by the production of
a warrant, or other legal authority, by the known official character of
the person killed, or by the circumstances of the case.' ™

In Orfield’s Criminal Procedure [rom Arrest to Appeal, pp-13-14, the
opinion is expressed that the requirement that the arresting oflicer must
have the warrant with him, is not adapted to modern conditions because
many peace ofhicers may be seeking a suspect. Note in this regard the
words “where it is feasible to do so” in the new s-29(1).

PREVENTING BREACH OF PEACE,

30. Every one who witnesses a breach of the peace is justified
in interfering to prevent the continuance or renewal thereof and
may detain any person who commits or is about to join in or to
renew the breach of the peace, for the purpose of giving him inte
the custody of a peace officer, if he uses no more force than is
reasonably necessary to prevent the continnance or renewal of the
breach of the peace or than is reasonably proportioned to the danger
1o be apprehended from the continuance or renewal of the breach
of the peace,

The following cases may be quoted under this section which is the
formers.46. In TIMOTHY v, SIMPSON(1835), 1 Cr.M. & R.757, 119 E.R.
1285 at p.1288, Parke, B. said:
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46. Every one who witnesses a breach of the peace is justified in interfering to
prevent ity continuance or renewal and may detain any person comumitting or
about to join in or renew such breach of the peace, in order to give him into the
custody of a peace officer, if the person interfering uses no more force than is
reasanably necessary for preventing the continuance or renewal of such breach
of the peace, or than is reasonably proportioned to the danger to be apprehended
from the continuance or renewal of such breach of the peace.

“Any person present may arrest the affrayer at the moment of the affray,
and ‘detain him 1ill his passion has cooled, and his desire to break
the peace has ceascd, and then deliver him to a peace officer. And, it
that be so, what reason can there be why he may not arrest an affrayer
alter the acmal violence is over, but whilst he still shows a disposition
to renew it, by persisting in remaining on the spot where he has com-
mitted it® Both cases fall within the sane principle, which is that, for
the sake of the preservation of the peace, any individual who sees it
broken may restrain the liberty of him whom he sces breaking it, so
long as his conduct shews that the public peace is likely to be endang-
ered by his acts,”

TREBECK v. CROUDACE, [1918]1 K.B.158, per Swinfen-Eady, L.J.
at p.164: .

“At common law a private person may arrest where a breach of the
peace is being actually committed or is apprehended, although ‘no
private person can of his own authority arrest another for a hare breach
or the peace after it iy over’. Hawk. T'. C. bk. ii, .12, 5.20; see also
Hale's P. C. vol. 2, p78 . . . . In cases of misdemeanour, other than
those which amount to a breach of the peace, in the absence of statu-
tory authority there is no power to arrvest without a warrant.”

In Ganadu, it was held in R. v. MANSON(1025), 43 C.C.C.30, that a
person attempling o prevent i breach ol the peace is justified in using
such force as may be necessary to do so, and il in fact the torce used is
not suflicient to prevent such breach, such person cannot be convicted
of assault ot cousing grievous bodily harm for using such force as he did.
Here again, there is recourse to the common fuw, as the judgment is
based upon R. 1. DEANA(1909), 2 Cr.App.R.75, in which it was held
rhat in sclf-defence a person assuultedd may do more than ward off a
blow; that person may strike back.

ARREST FOR BREACH OF PEACE.—CGiving person in charge.

31. (1) Every peace officer who witnesses a breach of the peace
and every one who lawfully aseists him is justified in arresting any
persoit whom he finds committing the breach of the peace or who, on
reasonable and probable grounds, he believes is about to join in or
renew the breach of the peace.

(2) Every peace officer is justified in receiving into cuslody any
person who is given into his charge as having been a purty to a
breach of the peace by one whe has, or who on reasonable and prob-
able grounds he believes has, witnessed the breach of the peace.
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This 1s the former s.47. It was 5,39 in the Code of 1892 and s.48 in
the E.D.C.

See notes to preceding section and to s.34,

SurprrssioN or RioTs.

USE OF FORCE TO SUPPRESS RIOT.—PFPerson bound by military law.—Obey.

ing order of peace oflicer.—Apprehension of serious mischief.—Question of law.

32. (1) Every peace officer is justified in using or in ordering

the use of as much force as he believes, in good faith and on reason-

able and probable grounds,

(a) is necessary to suppress a riot, and

(b) is not excessive, having regard to the danger to be appre-
hended from the continuance of the riot,

(2) Every one who is bound by military law to obey the command
of his superior officer is justified in obeying any command given by
his superior officer for the suppression of a riot unless the order is
manifestly unlawful.

(3) Every one is justified in obeying an order of a peace officer

to use force to suppress a riot if
(a)} he actsin good faith, and
{b) 1he order is not manifestly unlawful,

(4) Every one who, in good faith and on reasonable and prob-
able grounds, believes that serious mischief will result from a riot
hefore it is possible to secure the attendance of a peace officer is
justified in using as much force as he believes in good faith and on
reasonable grounds,

(a) is necessary to suppress the riot, and
(b) is not excessive, having regard to the danger to be appre-
hended from the continuance of the riot.

(5) For the purposes of this section the question whether an or-
der is manifestly unluwful or not is a question of law.

Subsec.(1} comes [rom the tormer s.48. It was 5.40 in the Code of 1892
and s5.49 and 50 in the E.1D.(. The substitution ol the words “peace
officer” for the enumeration in .48 widens it so as to include a police-
man, who 15, in any case, bound to prevent a breach ol the peace. In R.
v. BROWN(1841), Car. & M.314, it was said that “The constable there-
lore saw parties breaking the law; and it a breach ol the peace is in the
act of being comuuitted 111 the presence ol a constable, that constable is
not only justilied but bound to prevent i, or put a stop to it if it has be-
gun, and he is bound to do so without a warrant.”

In DUNCAN v. JONES(1935), 52 T.L.R.20, at P28, the following
appears:
"It does not require authority to emphasize the statcment that it is the
duty of a police officer o prevent apprehended hreaches of the
peace. Here it is found as @ {act that the resporxdent reasonahbly ap-
prehended 2 breach of the peace. It then . . ., ., became his duty to
prevent anything which in his view.would cause that breach of the
peace.
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47. Every peace officer who witnesses a breach of the peace, and every person
lawfully assisting him, is justified in arresting any one whom he finds commiiting
such breach of the peace, or whom he, on reasonable and probable grounds,
helieves to be about to join in or renew such breach of the peace.

(2) Every peace vfficer is justified in receiving into custody any person given
into his charge as having been a party to a breach of the peace by one who has,
or whom such peace officer, upon reasonable and probable grounds, believes
to have, witnessed such breach of the peace.

48. Every sheriff, deputy sheriff, mayor or other head officer or acting head
officer of any county, city, town or disirict, and every magistrate and justice
of the .peace, is justified in using, and ordering to be used, and every peace
officer is justified in using, such force as he, in good faith, and on reasonable
and probable grounds, believes to be necessary to suppress a riot, and as is not
disproportioned to the danger which he, on reasonable and probable grounds,
believes to be apprehended from the continuance of the riot.

49. Every one, whether subject to military law or not, acting in good faith in
obedience to orders given by any sheriff, deputy sherifl, mayor or other head
officer or acting head officer of any county, city, town or district, or by any
magistrate or justice, for the suppression of a riot, is justified in obeying the
orders so given unless such orders are manifestly unlawful, and is protected
from criminal responsibility in using such force us he, on reasonable and prob-
able grounds, believes to be necessary for carrying into effect such orders.

(2) It shall be a question of law whether any particular order is manifestly un-
lawful or not.

350, Every one, whether subject to military law or not, who in good faith and
on reasonable and probable grounds believes that serious mischief will arise
from a riot before there is time to procure the intervention of any of the author-
ities aforesaid, is justified in using such force as he, in good faith and on reason-
able and probable grounds, believes to be necessary for the suppression of
such riot, and as is not disproportioned to the danger which he, on reasonable
grounds, believes 1o be apprehended from the continuance of the riot.

51. Every one who iy bound by military law o obey the lawful command of
his superior officer is justified in obeying any command given him by his superior
officer for the suppression of a riot, unless such order is manifestly unlawful.
(2} It shall be a question of law whether any particular order is manifestly un-
lawful or not.

Subsec.(2) comes from the {ormer s.51. It was 5.43 in the Code of 1892
and 5.53 in the E.D.C.

In KEIHHLEY . B!CL!.(IHGG), 4 ¥. & F.763 ac 805, 170 ER.T81 @
8040, Willes, J., said:

“If it were neccssary to state any principle on which it would be com-
petent to me to decde in such a case, it would he that a soldier, acting
honestly in the discharge of his duty—that is, acting in obedicnce to
the orders of his commanding ollicers—is not liable for what he does,
unless it he shown that the orders were such as were obviously illegal.
He must justily any direct violation of the personal rights of another
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person, by showing not only that he had orders, but that the orders
were such as he was bound to obey.”

Provision for use of the Canadian Forces in aid of the civil power to
suppress a riot is contained in the National Defence Act, R.S.C. 1952,
c.184, 55.218-228.

Subsecc.(3) comes [rom the former s.49. Tt was s.41 in the Code of 1892,
and s.5] in the E.D.C. There is a change similar to that in subsec.(1).

Subsec.(1) comes from the former s.50. It was 5.42 in the Code of
1892, and 5.52 in the E.D.C.

Subsec.{5) appeared in both the former 5,49 and 51 and is of similar
origin.

Concerning what are now subsecs.(2) to (5) the Imperial Commissioners
said that the protection given by them to persons obeying the orders of
magistrates and military officers was perhaps carried to an extent not
yet expressly decided, but bascd the provisions on KEIGHLEY v. BELL,
supra, and R. v. PINNEY(1832), 5 C. & P.254,172 E.R.962, In their Re-
port (p.18) they said:  ~

“We would direct special attention to the sections relating to the
suppression of riots, particularly to their suppression by the use of
military force. We do not think that these sections differ from what
would probably be held to be the law if cases should ever occur to
raise the questions which they determine, but we cannot say that every
proposition has been expressly held to be the law. We must observe,
in regard to all these provisions, that the law upon the different matters
to which they relate has never before, so far as we know, heen reduced
to an explicit or systematic form.”

DUTY OF OFFICERS IF RIOTERS DO NOT DISPERSE.—Protection of offi-
cers,—Section not restrictive.

33. (1) Where the proclamation referred 1o in section 68 has
been made or an offence against paragraph (a) or (b) of section 69
has been committed, it is the daty of a peace officer and of a person
whe is lawfully required by him to assist, to disperse or 1o arrest
persons who do not comply with the proclamation.

(2) No civil or criminal proceedings lie against a peace officer
or a person who is luwfully required by a peace officer to ussist him
in respect of any death or injury that by reason of resistance is
caused as a resull of the performance by the peace officer or that
pereon of a duty that is imposed by subsection ().

(3) Nothing in this section limits or aflccts any powers, duties or
functions that are conferred or imposed by this Act with respect to
the suppression of riots,

This comes from the former 5.93(2) and (3). They formed part of s.84
of the Code of 1892 and of 5.89 in the £.D.C.. They come originally {rom
the Riot Act, 1 Geoll, ch.2, s.5. The words “by reason of resistance” in
subsec.(2) are new and will no doubt emphuasize the lacts that the rights
amg]‘~ exemptions that are declared are correlative to duties, for $5.32 and
33 must be read with 55.69,70 and Li0{b) (¢.e.), and that those dutics are
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93. If the persons so unlawfully, riotously and tmmultuously assembled to-
gether, or twelve or more of them, continue together, and do not disperse them-
selves, for the space of thirty minuies after the proclamation is made or after
such hindrance as aforesaid, it is the duty of every such sheriff, justice and
other officer, and of all persons required by them to assist, to cause such persons
to be apprehended and carried before a justice.

{2) If any of the persons so assembled are killed or hurt in the apprehension of
such persons or in the endeavour to apprehend or disperse them, by reason of
their resistance, every person ordering them to be apprehended or dispersed,
and every person executing such orders, are indemnified against all proceedings
of every kind in respect thereof,

(3} Nothing in this section contained shall, in any way, timit or affect any duties
or powers imposed or given by this Act as to the suppression of riots bejore
or after the making of the said proclumation.

not confined to magistrates, soldiers and police. These considerations
werce cogently expressed in R v PINNEY(1832), 5 (. & D254

That case arose during a period ol agitation over the Reform Bill of
1831. There were 11045 in the city of Bristol in which many lives were lost
and much property desiroyed. The mayor was brought to trial upon a
charge ot neglect ol duty, and the trial Judge addressed the jury in part
as follows:

“Now a person, whether a magistrate or peace oflicer, who has the duty
of suppressing a riot, is placed in a very difheuit sitvation, for if by his
acts he causes death, he is liable to be indicted for murder or man-
slaughter, and il Le does not act, he is liable to an indictment on an
information for neglect: he is therelore, bound to hit the precise line
of his duty; and how diflicult it is to hit that precise line will be a
matier lor your consideration, but that, difficult as it may be, he is
bound to do. Whether a man has sought a public situation, as is often
the casc with mayors or magistrates, or whether as a peace-oflicer, he
has been cowpelled 1o Luke the office that he holds, the same rule ap-
plies: and if persons were not compelled te act uccording to law, there
would be an end of society: but still you ought to be satisficd that the
defendant huas heen clearly guiley ol neglect belore you return a verdict
against him; and here I ought to remark, that mere good feeling, or
upright intentions are not sufiicient to discharge a man il he has not
done his duty.”

The following quotation is taken from the head-note:
““T'he general rules of law require of magistrates at the time of a riot,
that they should keep the peace and restrain the rioters, and pursue
and take them, and to enable them to do 1his, they may call upon ali
the king’s subjects to assist them; and all the king's subjects are bound
to do so upon reasonable warning. In point of Law, a magistrate would
be justified in giving firc-arms to those who thus come to assist him,
but it would be imprudent in him to do so. It is no part of the duty of
a magistrate to go out and head the constables, neither is it any part
ol his duty 10 marshal and arrange them (these duties, it was said, fall

-
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upon the chief constablei; neither is it any part of his duty to hire men
te assist him in puuing own a riot; nor to keep a body of men as a re-
serve, to'act as occasion may require, Neither is he bound to call cut
the Chelsea pensioners any morc than the rest of the king's subjects;
nor is it any part of his duty to give any orders respecting the fire-arms
in the gunsmiths' shops. Nor is a magistrate bound to ride with the
military; if he gives the military ofhicer orders to act, that is all that is
required of him. ... .. Nor will the [act ol his having acted on the
advice of others be any defence for him. The question is, whether he
did all that he knew was in his power, and which could be expected
from a man ol ordinary prudence, firmness and activity.”

The assertion that the magistrate is under no duty to ride with the
military may be qualified by the opinion expressed by a British Par-
liamentary Committee in 1894 that “one salutary practice is that a magis-
trate should accompany the troops. The prescnce of a magistrate on such
occasions, elthough not a legal obligation, is a matter of the highest im-
portance” because, it was said, of his presumable knowledge of local con-
ditions.

In 1911, Sir Rufus Isaacs and Sir John Simon gave the following
opinion as law officers of the Crown:

“A soldier differs from the ordinary citizen in being armed and sub-
ject to discipline; but his rights and duties in dealing with crime are
probably the same as those of the ordinary citizens. If the aid ol the
military has been invoked by the police, and the soldiers find that a
situation exists in which prompt action is required, although neither
magistrate nor police are present or available for consultation, they
must act on their own responsibility. They are bound to use such force
as is reasonably necessary to protect premises over which they are watch-
ing, and to prevent scrious crime or riot. But they must not use lethal
weapons to prevent or suppress minor disorders or oflences of a less
serious character, and in no case should they do so if less extreme
measures will suffice. Should it be necessary for them to usc extreme
measures they should, whenever possible, give sulficient warning of
their intention.”

In Canada, the Supreme Court held in HEBERT wv. MARTIN(1930),
54 C.C.C.257 that a constable is not civilly liable for killing 2 man in the
course of a riotous assembly when he had good reason to {ear danger to
his own life. Cannon, J., adopted the fallowing language from the Report
of the British Parliamentary committee:
“ . ... The taking of lifc can only be justified by the necessity for
protecting persons or property against various forms of violent crime,
or by the necessity of dispersing a riotous crowd which is dangerous
unless dispersed . . ..~
In the case at bar, we also have a crowd which threatened serious
injury, amounting to felony, to property and persons, and it became
the duty of all peaceable subjects to assist in preventing this. The
necessary prevention of such outrage on persons and property justifies
the guardians of the peace in the employment against a riotous crowd
of even deadly weapons,
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53. Every one unlawfully assaulted, not having provoked such assault, is
fustified in repelling force by force, if the force he uses is not meant to cuuse
death or grievous bodily harm, and is no more than is necessary for the pur-
pose of self-defence.

(2) Every one so assaulted is justified, though he causes death or grievous
bodily harm, if he causes if under reasonable apprehension of death or grievous
bodily harm from the violence with which the assault was originally made or
with which the assailant pursues his purposes, and if he believes, on reasonable
grounds, that he cannot otherwise preserve himself from death or grievous
bodily harm,

(3} Provocation, within the meaning of this seciion may be given by blows,
words or gestures.

‘A guilty riugleader who under such circumstances is shot dead
dies by justilizble homicide . . . . The reason is that the soldier who
fired had done nothing cxcept what was his strict legal duty.””

DrreENcE or PERSON
SELF DEFENCE AGAINST UNPROVOKED ASSAULT.—Extent of .jusliﬁca-
tion,

34. (1) Every one who is unlawfully assaulted without having
provoked the assault is justified in repelling force by foree if the
force he uses is not intended to cause death or grievous bhodily harm
and is o more than is necessary to enable him to defend himself,

(2) Every one whae is unlawfully assaulted and who causes death
or grievous bodily harm in repelling the ussault is justified if

(a) he causes it under reasonable apprehension of death or
grievous bodily harm from the violence with which the assault
was originally made or with which the assailant pursues his
purposes, and

(b) he believes, on reasonable and probabie grounds, that he
cannot otherwise preserve himself from death or grievous
bodily harm.

This is the former 5.53(1) and (2). 1t was 5.5 in the Code ot 1892 and
.55 in the E.ID.C. The Imperial Commissioners in their Report (Note A)
say that “There can be no doubt that a man is entitled 10 preserve his
own life and limb; and on this ground he may justily much that would
otherwise be punishable,”

In R. v. PRESTON(1953), 9 W W.R.(N5}57, it was held that the
question whether accused used excessive force must be determined pur-
suant to 5.53(2) of the Criminal Code, with regard to the state of mind
of the accused at the time [orce was applied by him.

Concerning the defence of others [rom assault, the lollowing appears
in ! Hawk. P.C. ¢.28, l);ll'.fZS: “Also there are some actual assaults on Lthe
person which do not umount to a forfeiture of such a recognizance (viz.,
ol surety ot the peace) . . . if a man beat, or as some say, wound or
maim one who wmakes an assault upon his person, or that of his wife,
parent, child or master, especially if it appear that he did all he could
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Section 34—continued

to avoid fighting before he gave the wound.”

For definition of 'provocation’ sce .36,

SELF DEFENCE IN CASE OF AGGRESSION, .

35. Every one who has without justification assaulted another but
did not commence the assault with intent 1o cause death or grievous
bodily harm, or has without jusiification provoked an assault upon
himself by another, may justify the use of force subsequent to the
assault if

(a) he uses the foree

(i) under reasonable apprehension of death or grievous bodily
harm from the violence of the person whom he has assaulted
or provoked, and

(ii) in the belief, on reasonable and probable grounds, that it
iz necessary in order to preserve himself from death or griev-
ous bodily harm;

(b) he did not, at any time before the necessity of preserving

himself from death or grievous bodily harm arose, endeavour
to causge death or grievous bodily harm; and

(c) he deciined turther conflict and quitted or retreated from

it as far as it was feasible to do so before the necessity of preserv-
ing himself from death or grievous bodily harm arose.

This is the former s34 and comes from s.46 ol the Code ol 1892 and
s.56 of the E.D.C.

4 BL Com. p.184 states:

“Tt is frequently difhicult to distinguish this species ol homicide {(upon
chance-medley in self-defence} from that of manslaughter, ju the
proper-legal sensc of the word. But the tue intention between them
secns to be thist When Dboth parties are actually combating at the time
when the mortal stroke is given, the slayer s then guilty of man-
slaughter; but if the slayer has not begun the fight, or (having begun)
endeavours to decline any further suruggle, and alterwards, being
closely pressed by his antagonist, kills him 16 avoid his own destruc-
tion, this is homicide excusable by self-defence. For which reason the
law requires that the person who kills another in his own defence,
should have rctreated as far as he conveniently or safely ean, to avoid
the violence of the assault, before he werns upon his assailant; and that
not factiously, or in order to watch his opportunity, but from a real
tenderness of shedding his brother’s blood.”

It is to be noted that under the section a person may justify the use
of force in self-defence notwithstanding that he has given provocation.

For definition of ‘provocation’ sce s.36.
FROVOCATION.

36. Proveeatiom includes, for the purposes of sections 34 and 35,
provocation by hlows, wordas or gestures,

This combines the former 55.53(3) and 54(2). Sce notes o next section
and to 5.203, post, -

The following appcars in R. v. LESBINI(1914), |1 Cr.App.R.7 at p.9:

“We see no reason to dissent from the judgment delivered by Darling,
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53. (3} Provocation, within the meaning of this section may be given by blows,
words or gestures.

54. Everyone who has withowt justification assaulted another, or has provoked
an assqult from that other, may nevertheless justify force subsequent to such
assault, if he uses such force under reasonable apprehension of death or griev-
ous bodily harm from the violence of the person first assaulted or provoked,
and in the belief. on reasonable grounds, that it is necessary for his own preser-
vation from death or grievous bodily harin, if he did not commence the assault
with intent 10 kill or do grievous bodily harm, and did not endeavour, at any
time before the necessity for preserving himself arose, to kill or do grievous
bodily harn, and if before such necessity arose, he declined further conflict,
and quitted or retreated from it as far as was practicable.

(2) Provocation, within the meaning of this section may be given by blows,
words or gestures. '

J., in It v ALEXANDER(1913), 9 Cr. App. R, 139, in which case a
substantially similar argument was put lorward that the CGourt ought to
take into account the mental ability of the prisoners who came before
it, and that if the mental ability of one of them is less than that of the
other, it ought to avail as a delence for him although it would not be
open to the other, We agree with the view stated by Darling, J., and
with the principles stated in R, v, WELSH{1869), 11 Cox, C.C. 336):
“I'here must exist such an amount ol provocation as would be excited
by the circumstances in the mind of 2 reasonable man, and so as to
lead the jury to ascribe the act to the inlluence of that passion.” The
Court is not minded in any degree to weaken the state of the law
‘which makes a man who is not insane responsible for the ordinary
consequences of his action.”

TAYEOR v. R, [1947]5.C.R 462, is to the same effect: “sutficient to
deprive an ordinary person ol the power ol sell-contrel, without taking
drunkenness iuto account,”

u EFANS v. BRADBURN(1915), 9 W. W . R.281, it was said that:
“['he instinct of human nature is to resent insaft. .. ... in many cases
by physical force; and, according to the circumstances this is more
or less generally approved, or cven applauded, but the law, probably
wiscly, docs not recognize any provoeciation, short ol an assault or
threats creating a case tor sclf-defense, as a justification for assault, but
only takes it julo account as a circumstance which may reduce culpable
homicide {rom murder to manslaughter and in all criminal cases in-
volving an assault as a circwmstance given in mitigation of punish-
ment and in civil cases i mitigation of damages.”

PREVENTING ASSAULT.—Extent of justification.

37. (1) Every one is justified in using force to defend himself or
any one under his protection from assault, if he uses no more foree
than is necessary to prevent the assault or the repetition of it.

(2) Nothing in this section shall be deemed to justify the wilful
infliction of any hurt or mischief that is excessive, having regard to
the nature of the sssault that the force used was intended 1o prevent,
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This is the former 5.55 from which the words “accompanied with in-
sult” have becn omitted. It was s.47 in the Code of 1892 and s.57 in the
E.D.C. where it appears with the comment that “T'his perhaps extends
the law, but it appears reasonable.” The section as it [ormerly rcad ap-
pears to be grounded in the distinction between assault and battery,
and to be a mitigation of the rule that "“in the absence of statute . . .
no words, however opprobrious, disgraceful, annoying or vexatious, will
justify a battery, though they may mitigate the punishment:” Tremeear,
1919 ed., p.60.

The revision without the words “accompanied with insult” will over-
come the impression that in a case of assault the one who strikes the first
blow is the guilty party. In R. v. DEANA(1909), 2 Cr.App.R.75, Darling,

., said:

] "He told the jury that no more than warding off 2 blow must be at-
tempted by anyone attacked. That is not the law. The direction that
ought to have been given was that if appellant was assailed by the
prosecutor, and the jury believed that the prosecutor struck a blow at
the appellant, the appellant was not limited to warding off a blow, but
may be justified in striking one-—a battery, in fact, in return for an as-
sault which missed being a baltery.”

These remarks were cited with approval in R. v. MANSON(1925), 43
C.C.C.30 (Alta.C.A)).

Under the revision a person will be justified in defending against any
assault on himself or on a person entitled to his protection so long as he
does not use unreasonable violence. The Imperial Commissioners in their
report {p.44) observed that “the proposition that the force used in de-
fence of person, liberty, or property must be proportioned to the injury

~or mischief which it is intended to prevent is in our opinion one of great
importance” and it was one which they emphasized in their Draft.

Examples of the application of this proposition are to be found in
R.v. MORSE(1910), 4 Cr.App.R.50 (use of razor in defence against un-
armed assailant} and R. v. MANCINI, [19421A.C.1, 28 Cr.App.R.65 (use
of dagger resulting in dcath). In R, ». BURKETT(1946), 1 C.R.339, a
conviction [or assanlt occasioning bodily harm was upheld against an ac-
cused on the ground that he had used excessive force in defending him-
self from attack.

DrreNcE oF PROPERTY.

DEFENCE OF MOVABLE PROPERTY.—Assault by trespasser,
38. (1) Every one who is in peaceable possession of movable
property, and every one lawfully assisting him, is justified
(a) in preventing a trespasser from taking it, or
(b) in taking it from a trespasser who has taken it,
if he does not strike or cause bodily harm to the trespasser.

(2) Where a person who is in peaceable possession of movable
property lays hands upon it, a trespasser who persists in attempting
to keep it or take it from him or from any one lawfully assisting him

..shall be deemed to commit an assault without justification or provo-
cation.
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55. Every one is justified in using force in defence of his own person, or that
of any one under his protection, from an assault accompanied with insult, if
he uses no more force thun is necessary to prevent such assault, or the repeti-
tion of it. '

(2} This section shall not justify the wilful infliction of any hurt or mischief
disproportionate to the insult which the force used was intended to prevent.

56. Every one who is in peaceable possession of any movable property or thing,
and every ene lawfully assisting him, is justified in resisting the taking of such
thing by any trespasser, or in retaking it from such trespasser, if in either case
he does not strike or do bodily harm to such trespasser.

(2} If, after any one, being in peaceable possession as aforesaid, has laid hands
upon any such thing, such trespasser persists in attempiing to keep it or take
it from the possessor, or from any one lawfully assisting him, the trespasser
shall be deemed to commit an assault without justification or provocation.

57. Every one who is peaceable possession of any movable property or thing
under a claim of right, and every one acting under his authority, is protected
fram criminal responsibility for defending such possession, even against a per-
son entitled by law to the possession of such property or thing, if he uses no
more force than is necessary.

58, Every one wha is in peaceable possession of any movable property or thing
but neither claims rights thereto nor acts under the authority of a person
claiming right thereto, is neither justified nor protected from criminal Fesponsi-
bility for defending his possession against a person entitled by law to the pos-
session of such property or thing.

This is the [ormer s.96. It was 5.48 in the Code of 1892 and s.58 in
the ED.C, where it appears with the comment that ““Fhis would put
the possessor in the position of a person acting in scif-defense as con-
templated by section 55.” (i.e., 5.34, supra).

Concerning the defence of possession generally, the Imperial Com-
missioners said (Note B., p.45):

“But the defence of possession either of goods or land against a mere
trespass, not a crime, does not, strictly speaking, justify cven a breach
of the peace. The party in lawful possession may justify gently laying
his hands on the trespasser and requesting him to depart. I[ the
trespasser resists, and in so doing assaults the party in possession, that
party may repcl the assault and for that purpose may use any lorce
which he would be justified in using in defence of his person. As is
accuracely stated in 1 Rolle’s Abt. Trespass G.8, ‘a justification of a
battery in defence of possession, though it arose in the delence of the
possession, vet in the end it is the detence of the person.””

DEFENCE WITH CLAIM OF RIGHT.—Defence without claim of right.

39, (1) Evety one who is in peaceable possession of movable
property under a claim of right, and every one acting under his
authority is protected from criminal responsibility for defending
that possession, even against a person entitled by law to possession
of it, if he uses no more force than is necessary,



116 MARTIN'S CRIMINAL CODE

Section 39-—continued

(2) Every one who ig in peaceable possession of movable prop-
erty, but does not claim it as of right or does not act under the au-
thority of a person whe claims it as of right, is not justified or protect-
ed from criminal responsibility for defending his posscssion against
a person who is entitled by law to possession of it.

This combines the former ss.57 and 58, They were 3549 and 50 in
the Code of 1892 and s5.59 and 60 in the L.1).C., but .59 contajned the
qualifying clause “if he docs not strike or do bodily harm to such
person.”

As to protection from criminal responsibility, sce notes to .25, and,
with reference also to s5.40-42, see notes on sell-defence following s.34.

DEFENCE OF DWELLING.

40. Every one who is in peaceable possession of a dwelling house,
and every one lawfully assisting him or acting under his authority,
is justified in using as much force as is necessary to prevent any
person from forcibly breaking into or foreibly entering the dweli-
ing house without lawful authority.

This is a combination of the former .59 and 60 modificd as noted
below. These were ss.51 and 52 in the Code of 1842, and ss.61 and 62
in the E.D.C,

The words “either by night or day” in s.59, and “by night” in s.60
do nat appear, and the reference to the trespasser's intent is also omitted.
The effect of the new section is that the houscholder is justified in using
necessary force to prevent anyone from breaking er forcibly entering his
house without lawltul authority.

Upon the words “without lawlul authority” see HANDCOCK v.
BAKER(1800), 2 Bos, & P. 260, in which a constable and a private
person were held o be justified in breaking into a house to prevent the
committing of murder. :

DEFENCE OF IIOUSE OR REAL PROPERTY.

41. (1) Every one who is in peuaceable possession of a dwelling
house or real property and every one lawfully assisting him or ael-
ing under his authority is justified in using force to prevent any
person from trespassing on the dwelling house or real property, or
10 remove a trespaseer therefrom, if he uses no more foree than is
necessary.

Assanlt by wrespassor,

(2) A trespasser who resists an attempt by a person who is in
peaceable possession of a dwelling house or real property or a person
lawfully assisting him or acting under his authority to prevent his
entry or to remove him, shall be deemed to commit an assault with-
out justification or provoeation,

This is the former s.61. Tt was s.53 in the Code of 1892, and 5.6% in
. the ED.C. where it appeared with the qualifying clause noted under
.39, ante.
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59. Every one who is in peaceable possession of a dwelling house, and every
one lawfully ussisting him or acting by his authority, is justified in using such
force as is necessary to prevent the forcible breaking and entering of such
dwelling house, either by night or day, by any person with the intent to commit
any indictable offence therein.

60. Every one who is in peaccable possession of a dwelling house, and every
one lawfully assisting him or acting by his authority, is justified in using such
Jorce as is necessary to prevent the forcible breaking and entering of such
dwelling house by night by any person, if he believes, or,ireasonab!e and prob-
able grounds, that such breaking and entering is attempted with the intent to
commit any indictable offence therein,

61. Every one who is in peaceable possession of any house or land, or other
real property, and every one lawfully assisting him or acting by his authority,
is justified in using force to prevent any person from trespassing on such prop-
erty, or to remove him therefrom, if he uses no more force than is necessary.
(2} If such trespasser resists such attempt to prevemt his entry or to remove
him such trespasser shall be deemed to commit an assault withous justification
or provocation,

62. Every one is justified in peaceably entering in the davtime to take posses-
sion of any house or land to the possession of which he, or some person under
whose authority he acts, is lawfully entitled. '

(2) If any person, not having or uacting under the authority of one having
peaceable poisession of any such house or land with a claim of right, assaults
any one peaceably entering as aforesaid, for the purpose of making him desist
from such entry, such assault shall be deemed to be without justification or
provocation,

{3) If any person having peaceable possession of such house or land with a
claim of right, or any person acting by his authority, assaults any one entering
as aforesaid, for the purpose of making him desist from such entry, such as-
sault shall be deemed to be provoked by the person enlering,

ASSERTATION OF RIGHT TO HOUSE OR REAL PROPERTY.—Assault in
case of lawful entry,—Trespasser provoking assault,

42. (1) Every one is justified in peaceably entering a dwelling
housze or real property by day to take possession of it if he, or some
person under whose authority he acts, is lawfully entitled 1o posses-
sion of it.

(2) Where a person
(a) not having peaceable possession of a dwelling house or
real property under a claim of right, or
(b) not acling under the authority of a person who has peace:
able possession of a dwelling house or real property under a
claim of right,
assaults a person who is lawfully entitled 1o possession of it and who
ie entering it peaceably by day to take possession of it, for the pur-
pose of preventing him from entering, the assault shall he deemed
to be without justification or provocation.
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(3) Where a person
(a) having pcaceable possession of a dwelling house or real
property under a claim of right, or
(b) acting under the authority of a person who has peaceable
possession of a dwelling house or real property under a claim
of right,
assaults any person who is lawfully entitled to possession of it and
who is entering it peaceably by day to tuke possession of it, for the
purpose of preventing him from entering, the assault shall be
deemed to be provoked by the person whe is entering,

‘This is the former s.62 with the term “real property” substituted for
“land’. It was 5.54 in the Code ol 1892, and s.64 in the EDC, Cf. the
words of the former 5.61: “house or land, or other real property”.

This section should be read with 5.73, post.
ProTECTION OF PERSONS IN AUTHORITY.

CORRECTION OF CHILD BY FORCE,

43. Every schoolteacher, parent or person standing in the place
of a parent is justified in using force by way of correction towards
a pupil or child, as the case may be, who is under his ecare, if the
force does not exceed what is reasonable under Lhe circumstances.

This is the former s.63, omitiing the reference to master and ap-
prentice. Tt was 5.55 in the Code ol 1892 and s.66 in the EI)C. The re-
lationship ol master and apprentice m the sense in which it lormerly
existed is much less common nowadays. However, it is still recognized by
the Canada Shipping Act, and in that regard would probably be covered-
by the next section. 8.190, past, preserves the relercrnce to it.

In R. v. GRIFFIN(1869), 11 Cox, C.C.402, accused was convicted of
manslaughter when his child died as the resule of being beaten with a
strap. In a recent uureported case in Canada a man was convicted and
sentenced (o Imprisonment tor beating a child with a metal-studded
belt, ’

Charges of assault against school-teachers alleging cxcessive punish-
ment have heen not uncommon. In an English case, B, v. HOPLEY(1860),
2 F. & F. 202, a schonlmaster was convicted ol manslaughter when a
beating administcred by him resulied in the death of a pupil. Tn a recent
Canadian case, CAMPEAU v. R.{1952), 11 C.R.202, a conviction against
a teacher was upheld on appeal, Sce alsa R, v. GAUL(1904), 8 C.C.C
178, R. v. ZINCK(1910), 18 C.C.C.456, and especially the lengthy judg-
ment acquitting the accused in R. . METCATFE(192T), 49 C.C.C.260.

MASTER OF SHIP MAINTAINING DISCIPLINE.

44, The master or officer in command of a vessel on a voyage is
justified in using as much foree as he believes, on reasonable and
probable grounds, is necessary for the purpose of maintaining good
order and discipline on the vessel.

This is the lormer s.64. It was 5306 in the Code of 1892, and s.56 in
the E.D.C.
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63. It is lawful for every parent, or person in the place of a parent, school-
master or master, to use force by way of correction towards any child, pupil
or apprenfice under his care, provided that such force is reasonable under the
circumstances.

64. It is lawful for the master or officer in command of a ship on a voyage to
use force for the purpose of maintaining good order and discipline on board
of his ship, provided that he belicves, on reasonable grounds, that such force
is necessary, and provided also that the force used is reasonable in degree.
65. Every one is protected from the criminal responsibility for performing
with reasonable care and skill any surgical operation upont any person for his
benefit, provided that performing the operation was reasonable, having regard
to the patient's state at the time, and to all the circtinstances of the case.

SURGICAL OPERATIONS.

45. Every one is protected from criminal responsibility for per-
forming a surgical operation upon any person for the benefit of
that person if :

(a) the operation is performed with reasonable care and skill,

and

(b) it is reasonable to perform the operation, having regard to

the state of health of the person at the time the operalion is per-
formed and to all the circumstances of the case.

This is the former .65, It was 357 in the Code of 1892, and s.67 in
the E.D.C. Obviously, it operates to protect physicinns and surgeons, but
in any case it will, under the new Code, be complementary to the def-
nition of criminal negligence. See ss.187,188 and 191, especially the
reference o R, v BATEMAN(1925), 19 Cr.App.R.8.

PART H.
OFFENCES AGAINST PUBLIC ORDER.

TREASON AND OIHER OFFENCFS AGAINST THE QUEEN"S
AUTHORITY AND Prrsow.

TREASON.—Canadian citizen or person owing allegiance.—Overt act.

46. (1) Every one commits treason whe, in Canada,

(a) kills or attempts to kill Her Majesty, or does her any bod-
ily harm tending to death or destruction, maims or wounds
her, or imprisons or restrains her;

(b) levies war against Canada or does any act preparatory
thereto:

(¢} assists an enemy at war with Canada, or any armed forces
against whom Canadian forces are engaged in hostilities
whether or not a state of war exists between Canada and the
couniry whose forces they are;



