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THE LAW AND THE SOLIMNEIR ().

V1IN has always been a close alliance helween the pro-
iussion of the law and that of arms, and there are few
practising lawyers who have not, at sowe time in thelr lives,
had to bave recowrse to their learning in order to beiter
understand the Army Discipline Act ag il has alfected them-
gelves, In this Provinee the volunieer and bis serviees have
been recognized by lawyers in a tangible way, and it is within
memory that the Benchers of the Law Socicty, influenced by
a wholly meritorions sense of patriotism, presupposed in stu-
dents who were under aring in the rehellion of 1885, sullicient
scholastic attainment, and pennitted {hem fo bhe called to the
bar without the harassing trials of an examnination,

Before tonching upon the main subject of the duty of
the soldier Lo the ¢ivil power, il may not be uninieresiing Lo
refer to some privileges which the militiaman has with regard
to his civil life, and as more particularly existing in the ro-
vince of Ontario.

The officers, non-commissioned oflicers and men of voluu-
teers, while they continue such, are exempted from serving
on juries when certified by the ofiicer commanding sueh
COTDS.

No non-commissioned officer or private of the volunteer
force, certified by the officer commanding the eompany {o

{a}) Fxtracts from a paper read before The Cuvadian Military Insti-
tute, Toronto.

YOL. XVIIL QLT ]
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which the volunteer helongs or is attached as being an effi-
cient volunteer, is aszessable for statute labour and road work,
or poll tux in lien thereof,

The choice of the word  volunteer ” by the draftsman of
thesc statutes is unfortunate, but goes to show their antiquity.

The militiaman cannot be charged toll on any road,
bridge, wharf or landing-place, when in proper staff or regi-
mental uniform,

A commanding oilicer is not subject to an action of slan-
der by a soldier under him. The messman ol “ A > Battery
sucd Captain (now Li.-Col) Cotton, then commanding that
battery, for damages for having repeatedly called him a thief,
a robber, and a liar. ‘I'he commanding officer found in the
scullery, under the care of the plaintitf, a preserving pan be-
longing tu the commanding oflicer, and it was in reference
to this that the language wus used.  8ir Wm, Meredith, C.J.,
followed Dawkins v, Lord Rokeby (3), where Willes, J., said,
* with respect to persons who coter into the military state,
who take Her Blajesty’s pay, and who are content fo act
under eonimission, althongh they do not cease to be cilizens
in vespect of responsibility, yet they are by a compact which
is intelligible, and vequires only the statement to commend
it to Lhe consideration of any person of common sense, be-
come snbject to military rule and military discipline, It is
clear that with respect to those matters placed within the
Jurisdiction of the military forces, so fur as soldiers are con-
cerned, military nen must determine them.”  ITis Lordship
suid that although the difiiculty in question was about a pre-
serving pan, which savours rather of the kitchen than the
cip, yet it is not the less true that for the carrying out of
war cooking utensils are almost as necessary as defensive
weapons; yet i keeping Col. Dawkins under arrest for eight
days for a personal slight was “a military question,” then
the question as lo the defendant addressing the plaintiff as
¥e did ought also to be a military question (¢).

(b} LF. & F. 831
(e} Holbrow v. Cotton, 9 @, L. R. 104.
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The militiaman’s band cannot be stopped or regulated by
municipalities under their powers relating to music in the
strects; and the militia officer’s charger has heen declared to
be exempt from seizure by distress (d).

The soldier, by becoming such, although he may be held
accouniable for his conduct to his militury chiefs, is not in
any way absclved from obedicnce Lo the ordinary civil and
criminal law.  Sir James Mansfield, C.J., said, © Since much
has been said about soldiers, I will correct a strange mis-
taken notion which has got abroad, that because men ave
soldiers 1hey cease to be citizens; a soldier is gifted with all
the rights of other citizens, and he is as much bound to pre-
veni a breach ol the peace or a felony as any other citizen.
It is necessary for the purpose of preventing mischief and
for the execution of the laws; it is not only the right of sol-
diers, but it is the duty of soldiers to exert themselves in
assisting in the exceution of a legal process, or to prevent
any crime or mischict from being commiticd., It is there-
fore highly important that the mistake should be corrected
which supposes that an Fuglishman by taking upon him the
additional character of a soldier, puts off any of the rights
or duties of an Englishman > (e).

Theze principles obtain to-day, and while public order
requires the obedicnee of the soldier to the ordinary laws of
the land, so does public safety reguire the assistance of the
soldier for the suppreszion of lawlessness, when it takes the
form of intumidation or the exercise of physical force,

The maintenance of public order ordinarily should, and
very properly does, rest with the eivil authorities.  This
is in accord with the genius of our institutions. While we
are the most free people on carth, and are yearly becoming
miore trained in the seicuce of self-government and self-
restraint, and the suppression of nnlawful public setions
caused by sirong political opinions, a sense of injustice or
the frailty of human passions, and now seldom needing the
assistatice of armed wilitary force; nevertheless, the sense of
security from tumult must not lull the soldicr into indiffer-

{d} Davey v. Cartwripht, 20 C. P, 1.
(e) Burdett v, Abbott, 4 Taunt. 40].
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ence or ignorauce ol his duty, should the conslant war be-
tween eapital and labour, the hunger and distress of the army
of the unemployed, or the lumeniable acerbity of religious
and race faction occasionally ufford an oceasion for his inter-
ference,

Public disturbance which finds an outcome in acis calling
Tor military interference, may warrant a reference to the
grades in which it is manifested, The legal offences of an
unlawful wsseibly, a riot and insurrection, and which are
probubly comprized in the terms “riol, disturbance of the
peace or other emergeney,” of our Militia Act, presently to be
referred to, are deseribed thus:  An unlawful assembly is
an agsewbly of three or wore persons, who, with intent to
carry oul any conumnon purpose, or asseible in sich a man-
ner, or conduct themselves when assenbled as to cause per-
sons in the neighbourhood of such assemibly to fear, on rea-
sorable gronuds, that the persons o assembled will disturd
the peace tumuliuously, or will by such assembly necdlessly
and without auy reasonable occasion provoke other persons
te disturb the peace tumultuously,

Persons lawfully asscmmbled may become an unlawful
assewbly if they conduel themselves with a coinmon purpose
in such a manner as would have made their assembly unlaw-
Tul if they had assenibled in that manner for that purpose.
The reason for providing that an unlawfuel assembly is erimi-
nal, is that no one can see what way be the event of such an
assembly (f).

A riol is an untawful assembly which has begnn {o dis-
turh the peace tmnultaously.

“If is the duly of every sherill, deputy sheriff, mayor, or
other head oflicer, and justice of the peace, of any county,
cily, or town, who has notice that there are within his juris-
diction persons to the number of twelve or more unlawfully,
riotously and tumultuously assembled together o the dis-
turbance of 1the public peace, to resort to the place where
sfich unlawful, rinfous and tumultnous assembly is, and
amony the violers, or as near to them as he can safely come,
with a loud wveice to command or cavse to be commanded,

(f) Rey. v. Vineent, 8 C. & P. 95; Reg. v. Nealo, 9 C. & D. 431.
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silence, and after that, openly and with loud veice, to make
or cause to be made & proclamation in these words, or to the
like eflect:—

“Qur Sovereign Lady the Queen charges and commands
all persons being assembled immediately and peaceably to
depart to their habifations or to their lawful business, upon
the pain of being guilty of an offence on conviction ol which
they may be sentenced to imprisonment [or life.

GOD SAVE THY QUEEN.

2. All persons are guilty of an indiclable offence and
liable to imprisonment for life who:

(@) With force and arms willully oppose, hinder or hurt
any person who beging, or is about lo make the gaid pro-
clamation, whereby such proclamation is not made; or

(1) Continue together to the number of twelve for thirty
winutes afler such proclamation has been made, or if they
know that its making was hindered ag aforesaid, within thirty
minutes after such hindrance.”

“Tf the persons go unlawfully, rictously and tumultnonsly
assembled together, or twelve or more of them, continue
together, and do not dizperse themselves, for the space of
thirty minules after the proclamation is wmade, or after such
hindrance as oferesaid, it ix the duly of every such sheriff,
justice and olber officer, and of all persons reguired by them
to assist, to canse such persons to be apprehended and ear-
ried before a justice of the peace ™ (#).

The Jaw also provides for the saving harmnless of the law
officers and those assisting them jn the endeavour to appre-
hend or disperse a moh.  “LIhe cormmission ol an act of vio-
lence by any one or more of those asserobled s nol necessary
to make the assembly unlawful if its character and cireun-
stances are sich as are calenlated to alurm not ouly foolish
or timid people, but persons of reasonable firmness and
courage (h}.

An insurrection differs from a riot in this, that while a
riot lias in view game enterprise of a private nalure, an insur-

{¢} Crim. Code, sces. 83 & 84,
{h) Reg. v, Vincent, 9 C. & P. 109, »
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“rection savours of high treason, and contemplates some enter-
prise of a gencral and publie nature (i).

The circonstances of & mueeting of eitizens should be
carciully considered by the authorities before aciion is
taken io break it up. The vight of free speccl is a cherished
stitution of our race, and the danger must be great indeed
whieh will warrant its suppression.  Indeed, a public meeting
13 olten a sately valve for discontent.

¢ There is no doubt that the people of this counlry,” said
Alderson, B., in Reg. v. Vincent (j), * Luve a perfect right to
nweet for the purpose of stating whal are or even what they
consider to be their grievances; that right they always have
had, and L trust always will have; but in order to transmit
thul right unimpaired (o posterity, it is neecssary that it
should be regulated by law and resleained by reason.” At
the sumne tme, prevention i heiter than punishunent, and the
law accordingly declares thut an unlawiul assembly may be
dispersed although it has comunitted no act of violenee; lor it
Is betler that individuals should be estopped before they pro-
ceed to outrage and violence; and a small smount of punizli-
ment in the first instanee will probably save a great amouit
of erime alterwards, This proposition will probably not be
quarrelled with:  Phe interference of the militia should be
praciically confined to vases in whicl violent erimes are being
or are likely to be commitled, and to insurrcetions in which
an intention is elearly apparent to excente some general politi-
cal prurpose.

But how nneeh force shoutd be used to effect dispersion ?
That 13 the grave yuestion that can only be answered by say-
ing, that different cases must depend on their own eirean-
slances; and if only {hat force is wsed whicl occurs to a rea-
sorable wan in the fair and honesi execuiion of his duty,
the vifleer is exonerated, or, at wost, the law will treat him
with leniency, in case an indictment for assauli or man-
stanghter or an action for damages Tollows, However, the
excitement aned logs of full reasoning power, whicl are usually
Mheident to tunnillnous times, wake it inexpedient to put
down riotous yneelings hy arms, except as a last resort; and it

(i} 21 Btate Tr, 6dd; Rey v, Vincent, % C. & P, 04,

Uy 9 & L. C5,
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is for this reason that the half hour’s nolice is given by the
Riot Act. A writer observes: “ The prineiples underlying
this rule are sound, for, suppose the scldier was obliged to
obey cvery command of his officer, an iustance might then
occur in which an officer, cither through ignorunce or erucliy,
night give orders to fire upon a mullitude whose conduct
did not justily the atlack; hundreds might be butchered
within a few minutes, and the whole evil atiributed {o the
error of a single individoal, A soldier would always be justi-
tied in shedding Dlood, provided his commander gave the
command, and the person in authority would be a giant of a
hundred hands for the exeention ol evil. Such prineiples
are abhorrent, not mevely from the condition of free citizens,
but also from the laws of humanity. Soldiers wonld become
the objects of general apprebension; for every citizen would
remember that in all institulions, however well regulated, and
however much approved by expericnce, some members will
always be found destitute of principle or wholly incapable of
regulating their passions, who, to gratily their {eelings of
revenge, or in perfeet recklessness of the museries they are
producing, way apply their formidable strength in opposing
or destroying their fellow subjeets” ().

It is therefore for us to consider what is the posilion of
the militiaman when he s compelled by law to go to the
assistance of the civilisn magistrate.

The provisions relating to this will be Tound in ilie Militia
Act{l). Tt is to be noted that troops can be called out for
prevention as well as suppression ol an actual or anticipated
riot or disturbance. No judicial interpretation has been giveu
of the expression “ disturbance,” used n the Act, and it is
probable that the Tegislature meant it to cover the lesser ol-
fence of an unlawlul assewbly. The expression ©other
emergency ” is added, 5o as, apparently, to provide for cvery
possible emeute.

The officer in ecommand is only to call out his forces upon
the requisition in writing of three juslices of the peace, and
the refuisilion must state the actual oceurrenee of the riot,
disturbanee or emergency, or its anticipation, This is the

(I} & Law DMag G6.
(I I, 8, C. cap. 41
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officer’s warrant for furning out., The facts in the case of
Crewe-Ilead v, County of Cape Drefon, were that in
March, 1883, « diflicnlly arose among the miners of Lingan,
which ended in a riot. Captaln Hill, No. & Company,
“ Argyle Highlanders,” on the requisition of the warden
and three justices of the peace, ordered out his company and
procecded with it in aid of the civil pewer., The requisition,
which cannot be commended for grammatical elegance, read
as follows: “ 8ir, we, it haviog been represented to us that a
disturbanee haviog oceurred and is slill aniicipated at Tingan
Lbeyond the power of the civil power to suppress, you are
therefore Lereby ordered to proceed with your military com-
pany immedistely to Lingan with their arms and ammuni-
tion, and to aid the civil power in protecting lile and pro-
perty and restoring peace and order, and to remain until
further instrueted.”

Sir Wm. Ritehic, (.J., in concurring with o majority of
the Court allowing an appeal from the Supreme Court of
Nova Beotla, which had held that the order of the magis-
trales was Irregular in not expressing on its face the actual
oceurrence of ihe riot, suid, “ 1 do not think il is necessary
either thut the justices should have a personal knowledge of
the riot or of the anticipalion thereof, or that they should
hold a judicial investigalion to determine ifs exisience, {o
requure whicl, in many cuses, would practically render the
law entirely abortive. It must be ussumed that the justices .
believed, and il renszon lo believe that these representations
were well founded,  Conld it sver have been contemplated by
the Legislature that the officer 1o whom the order was trans-
mifted was to obey or disobey as lie might think it techni-
eally right, or the men to obey or disobey it il. in their opin-
ion, the requisition was not strictly vight, and in the mean-
time was the riot o go on and the civie force he overpowered
while e commanding oflicer and his men were cither dis-
obeying the order or settling this knotty technical question?”

But while it i3 necessary that three magistrates vust bring
km oui, T is to ohey but one magistrate when actually in
tle field, The object of this enactment is abvious. Dut if
there are severa] magistrates present on the scene, it will he

(m) 14 8. C. R. 8.
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well for the officer to insist upen their deciding which of
them is to give him his orders. e shall obey such iu-
structions as are lawfully given to him.” Here comes in the
risk to the soldicr. An arraignment for manslaughter is not
an agrecable prospect, but if the instructions to fire are not
lawfully given and death cnsues, then it would not be impro-
bable that with the inflamed prejudice of the attacked fae-
tion, making them greedy [or any revenge, an indictment
would follow. No mafter what an oflicer with lis special
training may consider the necessity for firing, yel he would
incur great responsibility by firing withoul crders, or, on the
other hand, refusing to five in pursuance of his orders. The
magistrate should have the opinjon of the officer in military
matters. JI the magisirate is a wman of discrelion, inlelligence
and conrage, and is content to act in concert with Uhe officer,
all would be well. But our magistrates ure not always men
having these good qualities. In view, therefore, of the dan-
ger, even if the occasion be rare, of acting npon illegal orders
and unwise commands, Parlinmenl would do well to consider
whether the Aet should not be amended so as to pub the
entire command in the hands of the officer, Inm his con-
sideration he would probably bring lo bear as mueh of the
feelings of a citizen as the magisirate, and in him ihe final
determination to fire upon his migguided fellow citizens
would be atiended with as much zorrow as wounld be felt by a
eivil official.

These remarks are the more applicable from the fact that
in our Dominion the military force which would in nost
cases be called upon would be the ordinary militiaman, or
¢itizen goldier, and not the regular force. Not that it should
be implied that the regular soldier is less amply endowed
with the more sympathetic gualities of man, but it can hardly
be denied that his training mmst make hin look upon extreme
measures with less disfavour than his friend the velunteer.
Following this theme, it cannot be denied also, that it s
undesirable that our regular forees should fake on the char-
acter of policemen or gendarmerie exeept as a last resource.
Onur people should be bronght wp with the idea that our regu-
lar forces (apart from their instructionzl value) are ouly
for defence against a foreign foe. Tommy Atkins should he

.

.
'
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popularized as much as possible if reeruiting from the best
clagsus of men is to be suceeszful, and it is well known that
nothing infuriales & ruob so much as the appearance to op-
pose them of the regulur soldier, and it is well known also
that no mob springs into existence without the covert help
and sympathy of large numbers of the community whao
secrelly wish it a nwasure of success. How much this sym-
pathy will be delached from the movement when it is real-
ized that relatives and friends in the militia must move ont
from their homes to be excerated and assaulted, in compari-
son with the fecling of indifference which currounds the
nwvyement of a solid body of treops, to wloem such i the
business of life, will be easily discernible.  As the minimizing
of symputhy with & mob means lessening the difliculty of
suppression, it is argued, therefore, thal 1t Is the volunteer
mililiaman to whom work of this kind should be assigned.

It is labour difficuliies that afford the most probable
canges for the help of the soldier.  The soldier i3 not, as
a rule, persona grata with the workingman, and the cyes
of Talbour are turned askanee at the compuny of non-producers
whose only * walking boss” is a sergeant-major. This should
not be so, becanse only with the tranquility of u country ean
the labourer’s lot be happy. Dut it is only when labourer
Joins hands with anarebist that he need mistrust the soldier,
Tor, in that case, the soldier, regardless of sympatly or in-
dividuul opinion, most be inexorably allied Lo the side of
capital and do his duly, although the result may give regret
which will last him a lifetime.

There has been some digression here from the main dis-
engsion as {o the conduet of goldiers with the mob. When the
actual collision {akes place, then the soldier must bring to
his assistanee o commingling of common sense, patictice and
intrepidity, The dual rexponsibilities of the soldier here com-
mence.  He st obey orders, and in obeying them he may
break the Jaw. Ilc¢ must tread the exact line between excess
and faidure of daly. Obedience to the illegal orders of a
giperior oilicer affords no protection.  Blr. Justice Willes
onee zaid, “1 believe the belter opinion to be that an officer,
or a gollier aciing under {hie orders of his snperior, not being
plainly illegal, is justified, Tat if they be plainly illegal he is
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not justified” (n). Another authorvity says that the soldicr
“must act honestly upon what he deems not unreasonably
{o be the effeet of the orders.”

Sir Charles Napier sald of the proposition that an order
not plainly illegal does not justify—"1f such is law the army
must become a deliberative body, and ought to be comprised
ol attorneys, and the Lord Chancellor should be coinmander-
in-chief”  An Awmeriean Judge says @ © The first duty of a
soldier is obedience, and without this there can be neither
discipline nor efliciency in an army. If every subordinate
ofiicer and soldier were at liberty to question ihe legality of
ilie order of the commander, and obey them or not as they
may consider them valid or invalid, the camp would be turned
into a debaling school, where the precivos moment {or action
wonld be lost in wordy conilicts between the advocates of con-
flicting opinions ” (o). The habit of discipline and cbedience
in & soldier is more essential io the well-being of the state
than the possibilily of is now and then executing an illegal
order Js injurious to it.

On the whole, then, it may be sale to deelare the law to
be that the inferior need not go behind the order of his
superior to sce if it is warranted, and if the order is not pal-
pably illegal he is protected in obeying it The soldier is
not se well protected 1n Canada or Britain as in ithe country
ta the south ef ug, where his ncts ave abuost wnipuestionable,
but, ag our empire is freer than that republic, soldiers will
not grumble if greater safeguards have been raised agaimst
the taking of the lives of those who are often the vietims of
despair or Tanaticisin.

In assisting the quelling of civil disturbances, the soldier
must be forheariog and paiient, hut he must know when fo
strike effectively if any wavering would be dangerous, and
ahove all, he must be absolulcly courageous, as small in-
stances of valonr and intrepidity Lave often been known to
be more effective in overawing an untrained though powerful
opponenfihan the actual display of force.

II. M. MOWAT.

{n) Keighly v. Bull, 4 F. & I*. 763,
{o} McCall v, McDowall, 3 Cald. 45.



