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Preface

This study was undertaken on behalf of the Law Reform Commission
as part of its rescarch into “‘the broader problems associated with proce-
dures before administrative tribunals®’.

The research was done between March and July of 1979, The begin-
ning of the federal election campaign on March 27 and the subsequeunt
change of government following the ¢lection of May 22 meant that access
to Members of Parliament was limited. As a result greater reliance was
placed on secondary sourccs than might otherwise have been the case.
Although efforts huve been made to include newer material where possible,
the study should be considered to be up to date as of the summer of 1979.

A number of people were of great ussistance in preparing this study. 1
would like to thank the heads of administrative agencies, the public
servants, and the Members of Parliament who willingly gave of their time
to answer my many questions. Special thanks are due to Philip Girard who
was my research assistant during the latter part of the work, and to Rose-
Marie Haché who, in the modern parlance, processed the words.

This paper excludes much of the detail respecting the various case

studies made in Chapter Four. The full study can be cxamined in the
offices of the Law Reform Commission.

F. F. Slatter
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CHAPTER ONE

Introduction

Canada has inherited “*a Constitution similar in principle to that of the
United Kingdom™. Since 1867, however, the Westminster-type of parlia-
mentary democracy as applied in Canada has not remained static: it has
evolved to adapt both to the Canadian federal system and to the twentieth
century,

The last few decades have seen rapid growth in the public sector and
an increasing complexity in the matters dealt with by government. Accom-
panying these changes, and instigated by them, has been the rise of a large
number of semi-independent boards, commissions, agencies, tribunals and
Crown corporations. These administrative agencies (as they will collec-
tively be called here) have pervaded the structure of government and
become such a permanent and prominent part of the public sector, that
they can fairly cluim a place in the unwritten part of our constitution, Yet,
while their existence and importance is obvious, the relationships they do
and should have with the more traditional branches of government are not
always clear. Au understanding of these relationships is important to the
determination and evaluation of the work of administrative agencies, and it
is also vital in determining whether the proper balance between their
independence and their accountability to elected officials has been struck.

This paper examines the relationship between administrative agencics
and Parliament, and more particularly, the House of Commons. It is
intended to complement other studies commissioned by the LRCC on the
internal functioning of agencies und on their relationships with the courts,
the executive, and the public.

The paper takes as a *‘given’ the parliamentary system of govern-
ment, and administrative agencies ure seen as a development within, and
not an abandonment of, that system. Constitutional reform is beyond our
scope. This means that agencies are evaluated in light of the values
traditionally associated with parliamentary democracies.

The paper is divided into four parts. In Chapter Two, the role of the
administrative agency in the parliamentary system is evaluated. By identi-

fying the various roles that administrative agencies can play, do play,

3



should play, or are intended to play, one can better examine what their
relationship to Parliament is and should be. In order to really get at the
problem one has to see why administrative agencies were set up in the
first place — what are their characteristics and advantages?

Chapter Three reverses the coin and examines the roles that Parlia-
ment plays in the administrative system. The functions of the House of
Commons are already fairly well defined, and the purpose here is to state
them in relation to administrative agencies.

Chapter Four is concerned with the empirical. The discussion here
turns to the ‘‘points of contact”’, or the actual ways in which Parliament
and administrative agencies interact. Since agencies are many and diverse
in their relationships with Parliament, the chapter is organized from the
point of view of the House with various agencies brought into the discus-
sion as examples where appropriate. This chapter discusses points of
contact with the House, the committees of the House, contacts through
the Minister and other miscellaneous contacts.

The final chapter, which is somewhat self-contained, builds on the
earlier ones and attempts to draw some conclusions about Parliament and
administrative agencies. Having identified the respective roles of agencies
and Parliament, and having examined where and how they interact, if is
possible at this stage to identify certain key issues arising within the overall
system. These issues are discussed in turn and recommendations made
where appropriate. A summary of the author’s recommendations follows,
with references to the relevant discussion in the text.



CHAPTER TWO

The Role of Administrative Agencies
in the Parliamentary System

A. Introduction

As was noted earlier, this century has been characterized by an
exponential increase in the size and complexity of government. This
growth has put strains on the traditional institutions of parliamentary
government, and onc response to these strains has been the creation of
numerous administrative ugencies.

Administrative agencies play a number of roles in the modern public
sector. A clear identification and awareness of these roles is vital to an
assessment of the performance of agencies, and is a prerequisite to the
determination of the relationships, controls. and interactions that should
exist between the agencies on the one hand, and the legislature, the
executive and the courts on the other. Without having a clear idea of what
a particular agency is supposed to be doing, it is impossible to evaluate its
effectiveness, or to see whether an administrative agency is the appropriate
tool for the job in the first place. Without a clear idea of the role of the
agency in the overall structure of public administration, it is not possible
to say whether a particular type of executive control, a particular instance
of judicial review, or a particular form of legislative scrutiny is appropriate.

As will be seen below. one can identify about a dozen roles which
administrative agencies play. This is not to say that any agency performs
them all, nor that each agency performs only one. Indeed, the unlimited
permutations and combinations afforded by this list of roles points out
another reason why the various possible roles should be clearly identified:
it is arguable that there is no such thing as a “‘typical”’ administrative
agency or a “‘system’ of administrative agencies, No thought was ever
given to setting up a “‘system’ of agencies to help run the government;
rather, each agency was created ad hoc in response to a particular
perceived need. Nor was much thought given to how each new agency
would fit in with those already existing, or to whether a new agency waus
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the proper structure at all. Furthermore, new agencies seldom seem to
have been cast from the same mould as those already existing.!

Treating the various agencies as being part of an integrated system, or
as being fundamentally similar can give rise to several problems. First of
all, there is a tendency to think that to any common problem there will
exist one solution that can be applied to all agencies. For example,
regarding all agencies as being “‘typical’’ might lead to the conclusion that,
whatever the relationship between the House of Commons and administra-
tive agencies should be, it should be the same for all agencies. In fact, it
nmay be that a “‘custom-tailored” solution is required for each one, or at
least for each agency performing a particular task or combination of tasks.

Alternatively, the failure to recognize that agencies perform many
different roles, and that any one agency can play several roles, can lead to
a tendency to force all agencies into one particular structural, procedural
or functional model, This in turn can distort the analysis of the work of the
agency and its relationship to other players on the administrative stage. To
iltustrate, an over-emphasis on the adjudicative functions of some agencies
can lead to the conclusion that adversarial techniques and court-like
procedures are appropriate in all circumstances, that the key issue in
administrative law is fairness and natural justice, and that the relationship
between an agency and Parliament should be similar to the relationship
between Parliament and the courts. When one role is over-emphasized in
this way, the focus is usually put on the large regulatory commissions with
high political profiles, considerable power and wide impact. Conclusions
arrived at in this context are often not useful when applied to other
agencies.

The dangers of treating the numerous administrative agencies as part
of a “‘system’’ or integrated whole, or as following the same structural
pattern must be kept in mind. But it is a necessary hypothesis of a paper
such as this that there are nevertheless some general observations that can
usefully be made about them as a group. A sensitivity to the problem and
an allowance for differences is the solution.

B. The Roles of the Administrative Agency

With these opening comments in mind, the following roles, which are
to some extent overlapping, can be identified as those played by adminis-
trative agencies.

8



1. Assistant

As was noted above, the rise of administrative agencies has paralleled
a substantial increase in the overall size of government. One of the most
obvious reasons, then, for the creation of agencies has been to take some
of the work-load off the more traditional branches of government. This is
the agency as assistant,

As government expanded and entered new fields, the tendency has
naturally been to give new, rather than existing functions, to administrative
agencies. There are, however, instances where the latter has taken place.
The exercise by the NPB of certain aspects of the ancient royal prerogative
of mercy is perhaps the best example.

A number of factors indicated the desirability of splitting off the added
work burden, rather than just expanding the existing departments of the
public service, giving more work (o the courts, or increasing the powers of
the executive. In many cases, the new activities would have been ‘‘awkward
or burdensome bedfellows”’ if added to already existing duties.? This is one
reason why new undertakings of government, such as regulation of eco-
nomic activity, arbitration of fabour disputes and exercise of statutory
discretions have ended up in the hands of administrative agencies.

There is also a limit on how much one can cram into an existing
department and still maintain efficient operation. One Minister or Deputy
Minister can only keep track of so much, and at some point diseconomies
of scale arise. In these cases, recurring or time-consuming chores that are
functionally distinct can be split off from the department and given to an
administrative agency. It is often thought that these functions will be better
administered if they are the sole or primary interest of the organization,
and not just a peripheral matter dealt with by someone whose attentions
are primarily directed elsewhere. A division of labour in this way also
helps develop a degree of specialization and expertise.

While the need for efficiency has militated against the growth of
existing departments, certain conventions about the size and structure of
Cabinet have prevented the creation of new departments.> Some more
sceptical observers of the system have also suggested that the creation of
agencies to deal with new tasks is a way of concealing the overall growth
of government.*

The creation of new agencies to help bear the burdens of government
is an ongoing activity, as can be seen by recent proposals that a new
agency be set up to deal with unemployment insurance benefits appeals,
thereby relieving some of the pressure on the Federal Court. Indeed it can
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even be argued that we have now reached the stage where new administra-
tive agencies are being set up to take some of the work-load off the
existing ones. An example of this may be the new NPA, set up to perform
some functions that might have been made the responsibility of the NEB.?

2. Substantive Expert

The second characteristic of the growth of government noted above
was its increase in complexity, This has come about because of greater
government involvement with the economy and new forms of technology,
which are themselves growing increasingly complex. This development has
led to the use of administrative agencies as experts in substantive matters
{as opposed to their role as procedural experts which will be discussed
next). A number of examples of this quickly come to mind: the setting of
safety standards by the AECB, the determination of energy reserves by
the NEB, and the overall regulation of the transportation industry by the
CTC.

In some cases the required expertise could be developed inside exist-
ing departments or courts by appointling or retaining the appropriate
personnel. However, the need for cxpertise is sometimes found in combi-
nation with a rule-making, decision-making or adjudicative function that
would be inappropriate for a department of government or a court. While
a department may not be able to provide the independence from govern-
ment needed in some of these applications of expertise, it would ulso be
very difficult to develop all the different kinds of expertise needed in the
courts without increasing their number and size beyond what is reasonable.
Furthermore, if new courts are needed, or if the existing courts will have
to function in divisions based on expertise, a new administrative agency
might as well be used. The work of the Anti-dumping Tribunal is a good
example of a situation where the need for speedy adjudications in highly
technical matters makes the task inappropriate for cither the courts or a
government department.

3. Procedural Expert

Administrative agencies are nothing more than an alternative way of
organizing and executing the functions of government. Not surprisingly,
one reason for the use of alternate structures and procedures is the fact
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that they are more appropriate to the task at hand. It is in this sense that
agencies can be seen as procedural or structural experts.

The advantages over traditional courts which agencies are said to have
are numerous. Economy, speed in decision making, ability to change
quickly to meet changing conditions, and freedom from technicality in
procedures are the most commonly cited. Agencies have also been able to
relax the formal rules of evidence when it seemed appropriate, and should
be abie to avoid an over-reliance on adversarial techniques. Administrative
agencies have been largely responsible for the nurturing of one of the most
important new tools of government, the public hearing. An example of less
encompassing reforms is the NEB practice of examining expert witnesses
in panels rather than individually.® Furthermore, administrative agencies
are not restricted to formulating policy on a case-by-case basis as are the
courts,

Many of these techniques also represent an advantage that agencies
have over the traditional government department. For example, the oppor-
tunity for public input provided by a public hearing is denied to depart-
ments because of the conventions under which they operate. An agency
structure therefore enables interested members of the public to participate
in the making of the decision, rather than being restricted to reacting to
the decision once it is made. The ability to use a modified adversarial
system to decide between competing parties is another advantage the
agencies have over departmenis, Agencies are also a way of avoiding
administrative controls that exist in departments.

One structural advantage of the agencies already noted is their ability
to pull together bits and pieces of a function in order to make a coherent
whole that is a central concern of one organization, and not just a
peripheral concern of many. Their separateness from government makes
them an ideal mechanism for giving various interest groups a place in
government policy making through the appointments process. This is
common, for example, with labour relations boards. Groups that are
co-opted into the system in this way are more likely to support government
activity in the field. Being one step removed from the vagaries of Cabinet
shuffles and changes in government, this may also enable an agency to
provide for greater continuity and stability in policy making and implemen-
tation.

Administrative agencies are also ideally suited to coilegial decision
making. This facilitates the bringing together of many and diverse ideas,
and can be used to encourage openness in decision making. This in turn
may lead to a greater acceptance, and a greater perception of the legiti-
macy of the decisions taken. [t is also sometimes seen as undesirable to
have a significant power, such as a power to make rules, in the hands of
one individual, or hidden in the depths of a department.”
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Despite these general advantages, though, one can list instances where
administrative agencies have not put their procedural and structural char-
acteristics to good use. For example, they have often been accused of
over-reliance on the court model of decision making, Public hearings can
be painfully time consuming if not properly run. Allocating seats on an
agency to various interest groups can shut out those who are less well
organized. Finally, the use of agencies to reconcile the views of vartous
interest groups through constituency appeointments may result in compro-
mises that are not in the public interest. It has been argued that such
compromises should be made in the open by elected officials, rather than
in agency boardrooms.® Yet despite these deficiencies the administrative
agency temains a useful social tool.

4. Manager

Agencies are often set up for no other reason than to manage a
particular programme, facility or enterprise. Crown corporations are most
frequently used for this purpose, but pension and insurance commissions,
marketing boards, and workmen’s compensation boards also play large
managerial roles. Many regulatory programmes, for example, anti-inflation
controls, require considerable managerial skills.

Most managerial agencies are involved with activities that are unlike
normal government functions, In some cases the programmes are intended
to be wholly or partly self-funding, involving the collection of premiums
and the payment of benefits much as a private insurer operates. In other
cases it is thought that accountability for the particular activity should be
to the market-place rather than through the more traditional government
channels. This occurs most frequently with nationalized industries.

If different standards of performance are to be applied to the activity,
or if the organization is to compete with private industry, there is much to
be said for the use of an administrative agency or corporation. Such
entities are better able to adopt methods and procedures, and to make
decisions that will enable them to reach their goals if they operate at arm’s
length from the rest of the public sector.

5. Adviser and Investigator

Many agencies play a largely advisory role. As advisers, they are
usually required to make inquiries about, to research, or monitor some
activity or event and then advise the Cabinet or Parliament.
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Advisory agencies can be broken down into two categories: those
which advise on general terms, and those which advise on individual cases.
Examples of the former kind are the LRCC and the ECC, whose mandates
consist in giving advice to government on various policy issues. Besides
its role as an industry regulator, the NEB advises the government on
general energy policy. The second group includes agencies such as the
FIRA, which technically only advises the Cabinet on whether a particular
investment should be allowed. The latter group is probably better regarded
as performing a4 decision-making or adjudicative function, rather than being
advisory in nature. This depends, of course, on the extent to which their
advice on individual cases is “‘rubber-stamped’ by the formal repository
of decision-making powers.

Obviously a great deal of advice is generated from within departments.
An administrative agency will be used for this purpose where public
heuarings may be needed, or where it is desirable to have representatives of
various interest groups involved. The ECC, for example, has traditionally
included labour and management representatives, and its constituting act
requires that appointments be made ‘‘after consultation with appropriate
representative organizations.”™ Advice from an administrative agency may
also be seen as more objective or reliable because it is independent. 1t has
the added advantage that the Minister will not be seen as responsible for
the conclusions reached in the same way as if the advice were generated
from within the ministry. In this way ideas and issues can be discussed in
public without the Cabinet having to take a firm, and perhaps premature,
stand on the matter.

6. Adjudicator

Several agencies perform adjudicative functions. This can occur when
conflicts arise between private parties, but the existing courts are not seen
as a suitable forum for their resolution. The problem is often a lack of
expertise, a need for the creation of policy before the issue is resolved, or
simply the large numbers of adjudications needed. One prime example is
the Anti-dumping Tribunal, which must make speedy decisions on highly
technical disputes between importers and local industries, and another is
the CLRB, which hears disputes between employers and employees.

Some agencies, such as the two just mentioned, adjudicate at first
instance. Many others are appellate adjudicators. This occurs most fre-
quently when the parties to a dispute are the government on one hand and
a private citizen on the other, or when a governmental decision gives rise
to a right of appeal. If recourse is not had to the courts to resolve the
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dispute, an agency may be used because it would be inappropriate for a
part of a department to decide on the department’s rights. The work of the
IAB' fits this model, as does the work of the PAB, the PSSRB and the
Tariff Board.

Administrative agencies provide several advantages as adjudicators.
They can relax the rules of evidence, and may not feel bound to rely on
the litigants to bring all the relevant evidence before them.!! They need
not be bound by their previous decisions. They provide a middle ground
between government departments and the courts where the expenditure of
the prestige and time of highly paid judges is not felt justified. It is this
function of agencies which the courts most readily classify as *‘quasi-
judicial’”, and so it is the administrative agency as adjudicator which has
been most often subject to judicial review. This may have resulted in a
tendency on the part of lawyers to over-emphasize the adjudicative role of
agencies to the exclusion of other equally important roles.

7. Arbitrator

Administrative agencies are sometimes used as arbitrators. The CLRRB
is an example of an agency where this occurs, perhaps because direct
governmental involvement would be resisted, and therefore be counter-
productive. Ombudsmen, in those jurisdictions which have them. make an
important contribution by smoothing out disputes that arise between the
bureaucracy and the citizen. The ombudsman’s semi-independent status
gives him an air of independence that encourages aggrieved individuals to
seek his assistance, and a measure of prestige in the public service that
enables him to get answers and promote changes.!> One of the most
recently created agencies, the CHRC, also has a duty to arbitrate certain
disputes. Under the Canadian Human Rights Act the Commission may
appoint a conciliator to attempt to settle a complaint, and that conciliator
is neither competent nor compellable to appear later before a Human
Rights Tribunal, '

8. Determination Maker

The increased number of social welfare plans and other programmes
of government that confer rights, privileges or entitlements on individuals
have resulted in the need for a great number of decisions on a great
number of individual cases. Where it is felt appropriate that these decisions
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be taken in an independent atmosphere, or after an inquiry of some kind,
an administrative agency may be appointed the determination maker.
Again the sheer volume of decisions may call for a separate structure.

The determination-making function can be distinguished from the
adjudicative function in that the former does not involve the resolution of
a dispute and is not primarily adversarial. It often involves a finding of the
facts that exist and then a decision as to whether these facts fit criteria
that may be well or poorly defined. The decision as to whether a person is
entitled to a pension or compensation from a fund is a common example.
Others would be a decision by the NPB to grant or deny parole, a
determination by the EIC as to whether unemployment benefits should be
paid, or a decision by a marketing board on the allocation of quotas.

Determinations often involve the exercise of administrative discre-
tions. Granting bodies such as the Canada Councit fit in this category. As
government expands into unfamiliar territory it is often hard to set fixed
criteria that will adequately anticipate all the marginal cases. Sometimes it
is simply not possible to foresee what circumstances will arise.'* In these
cases a greater or lesser degree of discretionary power must be left to the
administrator. Grants of benefits by the WVARB and a decision by the NPB
to grant a pardon are examples of important discretionary powers, and also
illustrate the diverse nature of such powers.

9. Rule Maker

One of the most important and significant powers given to administra-
tive agencies is the power to fix procedures, criteria or policies in the form
of rules. Rules, unlike the individual decisions just discussed, involve a
pre-determination of some matter in a way that is binding on a number of
cases. Many agencies have the power to make rules governing their own
procedures, but a significant number have rule-making powers in important
areas of social policy. The rules made by some of these agencies are
subject to approval or veto by the Minister or the Governor General in
Council, but others (such as those made by the CRTC, and some made by
the CTC) can be made by the agencies in their own names.

A rule-making power is often found where regulation of a highly
complex or technical nature is required, an example being the safety
regulations made by the AECB. Delegation of rule-making powers may
also be needed where constant fine tuning of the rules and quick changes
to meet new circumstances are required. Often the Cuabinet cannot justify
devoting the time needed to these matters, or else it is felt that it simply
cannot act quickly enough. It would of course be totally impractical to
take the numerous amendments needed through Parliament.
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The ability to formulate regulations that apply to numerous cases has
many advantages for both the agencies and those who deal with them.
Regulations provide a degree of predictability so that the regulatee knows
where he stunds. A regulation can preclude the need to decide on the same
issue over and over for each applicant. This can be illustrated by the North
Coast Air Services cases. When a CTC regulation on route protection wus
declared w/tra vires by the courts, the Commission was forced to respond
by amending each of the 450 licences involved to achieve the desired
result.!” Finally, a regulation can help ensure consistency and therefore
greater fairness in the application of standards to various individuals. The
chief disadvantage of regulations is that they reduce the opportunity of
geach applicant to argue the issue before the policy is applied to his
particular case.

10. Policy Maker

One of the most controversial roles which agencies play within a
parliamentary system is that of policy maker. The power to make or
expand on social policy manifests itself in the power to issue licences, to
make regulations, to exercise discretions, or to interpret the mandate given
to the agency by statute. The ability to make policy sometimes comes to
administrative agencies more by default than by design. It can arise when
the mandate of the agency is expressed in terms of “‘the public interest™.
“‘convenience and necessity’’ or other criteria so vague that they must be
given content by the agency before it can proceed with its work.'s A
related situation arises where the policy laid out in the relevant Act
requires that compromises be made by the agency, an example being the
National Transportation Act, which declares the need for a transportation
system that is not only efficient and economic but ‘‘adequate’.!” [t
sometimes arises when applications are made to the agency which raise
issues that have not yet been the subject of public discussion or official
government policy. Since the agency must decide either to grant or reject
the individual application before it, it must formulate a pelicy on the issue.
Policy making of this sort raises important issues of accountability in a
responsible system of government.

The existence of important policy-making powers in Canadian admin-
istrative agencies Is easy to document. The decisions of the CRTC on
Canadian content in broadcasting fit the definition. So does a decision by
the NEB stating that there is a surplus of natural gas in Canada which
should be exported, or alternatively that new markets in Canada should be
developed for that gas. Decisions by the CTC which affect the relative
competitiveness of transport by sea, air, rail, and road also have a high
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policy content. Rate-setting decisions rely on important policy decisions
about acceptable rates of profit in a natural monopoly.

The exercise of a policy-making function by an administrative agency
is said to provide flexibility both in the policy formulation itself and in its
application to particular circumstances. Agencies are said to be able to
react to new circumstances more quickly than the executive branch,. and
are able to be more flexible in the application of standards than the judicial
branch. Somewhat paradoxically they are also said to provide greater
contiruity and stability in policy.'® This is because the administrative
agency, as mentioned earlier, is one step removed from Cabinet shuffles
and changes in government. The advantages of this in the context of
billion-dollar energy projects or ventures providing employment to thou-
sands are obvious. ™ The disadvantages are that in our system ot govern-
ment, policy is supposed to be in the hands of responsible elected officials,
and to some extent is supposed to be sensitive to changes in the govern-
ment or the Minister.

1. Intermediary

In 1950 the Supreme Court of Canada held that the provinces and the
federal government could not delegate their legislative power to each
other. The blow of this decision was somewhat softened two years later
when the Court held that Parliament could delegate authority to provincial
administrative agencies.?” This decision guaranteed the agencies an impor-
tant role as an intermediary in those areas where the division of legislative
power makes co-operation between provinces and the central government
essential. Transportation and marketing of agricultural products are the
two areas where this role is of primary importance. This is another
situation where the structural separateness of an administrative agency
enables it to bring together various interests in a form of partnership.

The role of the agency as intermediary arises in other contexts as
well. For example, the motor transport boards of the four western prov-
inces have started holding joint hearings to hear applicants who wish to
operate across all four provinces. This eliminates the need for the applicant
to make four separate applications, and provides for co-ordination of
transportation policy in the West. The NCC plays such a role in the
relations between the federal government and the municipalities in the
Ottawa area. The administrative agency also plays a role as intermediary
on the international scene. The International Boundary Commission and
the International Joint Commission are two examples.
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12. Insulator

During the discussion to this point, one characteristic of administrative
agencies has repeatedly come up: their independence from, or arm’s-tength
relationship with, the rest of government. In many cases this is the only
reason why an agency is used rather than a more conventional department,
Departments could generate advice, build expertise, develop new proce-
dures, or manage programmes and projects. But it is only an administrative
agency that can provide this added remoteness, In other cases the very
function itself calls for independence. Adjudications, arbitrations, and the
exercise of some statutory discretions are examples of this need. It is here
that agencies play an important role as insulators between government and
the public.

There are several facets to the agencies’ role as insulators. The first,
and perhaps least legitimate is that it is used to dealing with a ‘“‘hot
potato’™’. Probably no agency has ever been set up without some more
suspicious Member of the Opposition suggesting that it was being created
only to give the appearance that the government was doing something
about some sensitive matter. No doubt agencies have on occasion been
used when "‘public feeling was intense but its drift was obscure’ .* The
agency can then serve to deflect criticism and give the government time to
examine the alternative solutions available.

An agency may also be used where the administration of a particular
policy is viewed as being politically dangerous. The use of an agency
means that the Minister is not directly responsible for decisions taken, and
50 the government is protected.

Where valuable benefits such as various licences or rate increases are
ul stake, un agency may be used to deflect lobbying and attempts at
invoking political favours. It is much easier for a government to say “‘no™
when it can honestly say that the real power is cutside its control. It was
this type of consideration that resulted in the present system of allocating
broadcast licences.* The hope here is not that pressure groups will have
no influence on government, but rather that their arguments will be
evaluated on their merits,

An impartial determination maker is useful whenever government
administration should be free of partisan politics and political influence,
Any adjudication or arbitration fits this bill, as does the granting of funds
for rescarch or cultural purposes. Where economic regulation interferes
with vested private rights, the business ¢community will usually be happier
with government intervention if it is not a matter of party politics.** In
these cases our political traditions require that the decisions be taken in an
atmosphere of independence: decisions so taken will be more readily
accepted by the public.
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As was noted above, a degree of independence may be the price that
must be paid if various interest groups are to participate in government
decision making. An illustration of this occurred when most of the labour
representatives on the ECC resigned in 1977 over wage and price controls
and a perception that the Council was no longer independent of the
government,

Finally, as has already been noted, in cases where consistency and
predictability of policy ure needed despite the disruptions inherent in
public life, an administrative agency can play an important role.

Their independence is the central characteristic of administrative agen-
cies. In this case the medium through which the government function is
performed can be said in a very real sense to be itself a part of the
message.

13. Conclusion

These then are the major roles performed by udministrative agencies
in the Canadian parljamentary democracy, It is worth repeating at this
point that while a few of these functions could not be performed within
more conventional government structures, agencies usually bring some-
thing to the particular role which departments and courts cannot. It is also
worth repeating that no agency is likely to perform only one of these roles.
Some of the large regulatory commissions such as the CTC and the CRTC
are at times expert, manager, adviser, adjudicator, determination maker,
rule maker, policy muker and insulator. All these functions are rolled up
tnto the shorthand term ‘‘regulator of the industry’. And while it is
important to identify the many roles played by these agencies in order to
better appreciate what they actually do and how diverse their activities
are, it is equally important to realize that the list of roles is not a method
of classifying the agencies.* This can only be done on the basis of which
roles a particular agency blends together and in what proportion, for the
redl advantage of administrative agencies is their ability to combine roles
tn a way that the traditional machinery of government cannot.

C. Administrative Agencies and the Branches
of Government

The functions of government have traditionally been divided into three
branches: the legislative branch which makes the law, the executive branch
which administers the law, and the judicial branch which interprets the law
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and settles disputes. Although there has never been a clear demarcation
between the three branches, the threefold division has proved useful for
analytical purposes. For one thing, the parties involved — Parliament, the
Cabinet and the public service, and the courts respectively — are easily
identified. For another, the relationships between the three, and their
respective roles in a parliamentary system are reasonably well defined and
understood. And while there has mever been a clear ‘‘separation of
powers™” In the Westminster-type of parliamentary democracy, there are
still some types of overlap between the branches which are felt to be inap-
propriate given our parliamentury traditions. Examples would be an
open legislative power in the judiciary, or any kind of executive control
over cases before the courts.

As government has expanded, the lines between the three branches
have become increasingly unclear, and the need has arisen on occasion to
place aspects of all three powers in one decision maker. Administrative
agencies have been used as compromise solutions in these circumstances.
A good illustration is the modern type of industry-wide economic regula-
tion by licence issuing, rule muking and rate setting, which seems to
involve legislative, executive and judicial acts,

The emergence of the administrative agency with quasi-legislative and
quasi-executive, as well as the more familiar quasi-judicial functions has
been increasingly accepted as a proper way to structure government. But
while there has been widespread acceptance of their existence, the vital
question about the administrative agencies has vet to be answered: What
should their relationship be to the traditional branches of govermment,
given the roles that they play? The courts have perhaps struggled more
with this question than the other two branches, but any examination of
concepts such as ‘‘quasi-judicial”’, “‘jurisdictional error’” and ‘'‘natural
justice’” will reveal that no simple answers have been forthcoming. The
purpose of this paper is, of course, to identify and examine the agencies’
proper relationship with the legislative branch, Parliament. The courts
have long recognized that their relationship with agencies should vary
depending on what particular role they are playing,?® and it can be argued
that the same should apply to Parltament. It can further be argued that
where it ts clear that the agency is primarily operating within one of the
traditional spheres of governmental activity, the starting point in forming
its relationship with Parliament should be the traditional relationship that
exists between that branch and Parliament. Alterations to this relationship
must then be made to take account of differences that exist, as the
definition of the agency's connection to the House of Commons must be
sensitive to the various roles it plays. Where the work of the agency bears
no relation to any of the traditional branches of government, new ap-
proaches are needed to the interaction between the agency and Parliament.
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CHAPTER THREE

The Role of Parliament
in the Administrative System

Chapter Two of this paper proceeded on the assumption that adminis-
trative agencies are a part of parliamentary government, and examined the
roles that agencies play therein, This chapter will look at the other side of
the coin and examine the roles that Parliament plays in the administrative
“system’’. Parliament has a more or less well-defined relationship with the
executive und judicial branches of government. lts relationship with admin-
istrative agencies is less clear, but it is possible 1o identify certain roles
that Parliament plays and to discuss them from the particular perspective
of the agencies.

A. The Constitutional Context

It is perhaps not too surprising that Canada and the United Kingdom
have managed to exist for so long with largely unwritten constitutions.
What is more surprising is that the way their systems of government are
supposed to work in theory is sometimes in marked conflict with what
happens in practice. For example, the theoretical absolute power of the
Queen exercised through the Governor General is largely non-existent.
Focussing attention on what Maitland called *‘the showy parts of the
constitution’ ** can give a rather distorted view of the true operation of
government.

This gap between constitutional law or convention, and actual govern-
ment practice touches the role of Parliament as well, giving rise to differing
views of its proper function. Under what may be called the classical theory
of parliamentary democracy, Parliament is the omnipotent centre of gov-
ernment. The supremacy of Parliament gives it complete control over the
policy followed by the public sector. Parliament selects and replaces at will
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the Prime Minister and the other members of the executive. No taxes can
be collected nor money spent without its approval. Since the power of
government is in Parliament, and since Parliament is responsible to the
clectorate, the system of government is representative of the wishes of the
people.

At the other end of the scale is the view that Parliament has become
a powerless pawn of the executive. Cabinet control of the agenda of
Parliament ensures that there is discussion only on those topics which the
executive wants discussed, Party discipline and the knowledge that defeat
of the government will result in an election, and possibly the loss of their
own seats, is enough to keep back-benchers in line. The executive can
therefore push any measure it wants through the House, and by doing so
has managed over the years to place most of the policy-making power in
its own hands. The real limit on spending, according to this view, is not
Parliament, but the amount of revenue that the economy generates. On
this view Partiament is only a nuisance factor to the government of the
day, and has relevance as an institution only to the Members in Opposi-
tiomn.

The true state of things probably falls between these two extreme
views, but the important thing to realize is that there arc two possible
explanations for the discrepancy between theory and fact. The one is that
the proper role of Parliament in the systiem has been misunderstood. If
Parliament was never intended to run the day to day affairs of government,
then the fact that it does not do so is not cause for alarm. It is only if the
discrepancy has come about through an actual usurpation of Parliament’s
power by the executive that there is real cause for alarm. The issue then is
one for which there is no clear solution and on which opinions will differ:
the proper role of Parliament. %

There is no doubt that the executive has a great amount of power over
the legislative branch. This is not to suggest. though, that such power is
somchow simister, for the government of the day has earned the right to
exercise these not inconsiderable powers by winning the largest number of
seats in the House of Commons. In at least this one fundamental way the
executive power is responsible to the electorate. It must also be remem-
bered that Cabinet Members themselves ure almost invariably elected
members of the Housc. In a general clection it is the Ministers of the
government who are most closely identified with government policy, and
they are frequently the ones 10 experience the wrath of an unhappy public
on voting day. Since members of the Cabinet are by convention usually
sclected from the Members of Parliament, the defeat of a Minister in an
clection forces the choice of a different executive, and ensures that
political parties keep the electorate in mind when selecting their teaders. It
would be imposstble for a body as large as the House of Commons to run
the government on a day to day basis, and some delegation to a smaller
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group is inevitable.?® And where the delegation of management responsibil-
ities is made, the principal must by and large be content to accept the
advice and actions of the agent. The practicalities of the situation therefore
assign to Parliament a largely supervisory role in government.

To a great extent it follows that the evaluation of the performance of
Parliament must centre on an evaluation of its ability to perform its
supervisory role. It is only if the power of the House to oversee the work
of the executive has been seriously curtailed that one should become
concerned. While it is true that the uitimate weapon, the defeat of the
government, is seldom used, there are other controls which are available
to the House.?' Not the least of these is the ability of Opposition Members,
now assisted by the television camera, to constantly attack and propose
alternatives to government policy. Neither can the government afford to
ignore the opinions of the Members of its own caucus if it wishes to hold
on to power in the long run, Institutions such as the Office of the Auditor
General®' and the mass media are also important allies of the House.

One must therefore examine Parliament with a realistic eyve, While
Parliament is constitutionally supreme, in fact a great deal of its power has
been delegated to the Cabinet which exercises it under the supervision of
the House. With these introductory observations in mind it is possible to
elaborate on some of the roles Parliament plays, with particular attention
to the context of administrative agencies.

B. The Roles of Parliament

From the perspective of this Study Paper one can identify five basic
roles of Parliament.

1. Creator

Since most administrative agencies have a statutory base, Parliament
plays a fundamental role as their creator. Parliament does not, however,
have a monopoly on the formation of new structures of government, as
there does exist what has been referred to as the executive’s “‘unques-
tioned prerogative to initiate organizational changes.’’#? There also exist a
number of statutes which enable the Cabinet to set up new administrative
agencies.
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To illustrate this, in the United Kingdom the Criminal Injuries Com-
pensation Board was set up in 1964 under the prerogative power and
continues to exist in that form.* There would seem to be no reason why
this could not be done in Canada. Closer to home there are two agencies,
the International Joint Commission and the International Boundary Com-
mission, which were created by treaty between the United Kingdom and
the United States. The existence of both was subsequently confirmed by
statute.* The Food Prices Review Board was created under the faguiries
Act by Order in Council.® The day after the Anti-Inflation Controls
Programme was announced the interim Anti-Inflation Board was set up in
a similar way to run the programme until the Anti-Inflation Act was
passed. ™ Other bodies such as the Advisory Council on the Status of
Women exist without a direct statutory mandate.® The Patent Appeal
Board was set up entirely on the initiative of the Commissioner of Patents
to assist him in his work,

Despite these instances, the general rule has been to create new
administrative agencies by statute. In any event it is necessary to go 10
Parliament if the agency is to be given rule-making powers or the right to
impose sanctions, or if the agency must rely on the public purse. And once
an agency is set up under statute any changes in its mandate or jurisdiction
must be approved by Parliament. The Public Service Rearrangement and
Transfer of Duties Act™ gives the Governor in Council the authority to
transfer duties between departments and Ministers, but it does not extend
to independent agencies. The first draft of An Act to Amend the National
Transportation Act,™ introduced in 1977, contained a provision that would
have allowed the Cabinet to transfer responsibility from the CTC to the
Minister, but this provision was removed from luter versions of the Bill.

The creation stage is a very important one for the administrative
structure. 1t is at this point that the choice of the appropriate governmental
tool is made. Social policies cun be pursued by many methods other than
an administrative agency, such as by a penal statute prohibiting certain
conduct, by tax policy., by grants, subsidies and loans, by nationalization,
or by the creation of civil rights to be enforced by private individuals, 1f
an administrative agency is chosen as the proper tool, it is then necessary
to decide between an existing or a new agency. These decisions have
important implications for the integrity and rationality of the system as a
whole,

It is at the formative stage that the mandate of the agency is set out,
The policies to be pursued by the agency should be clearly stated, and if
those policies involve any conflicts requiring compromise, the basis upon
which the compromises are to be made should be outlined. * At this point
the powers of the agency to compel witnesses, gather information, impose
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sanctions and make rules will be set. Any right of appeal that is to exist
will probably be in the statute as well. Finally, it is at this stage that the
relationship of the agency with the Cubinet and with Parliament will be
specified.

To call Parliament the creator of administrative agencies is of course
to overstate the case.

The decision is ultimately made by Parliament, and it is conventional to
attribute it to Parliament, since no other attribution is constitutionally pussible.
Clearly. however, the guestion ... is a matter which is recommended to
Parliament as a result of departmental advice and ministerial decision. "

In most cases the outltine of a new agency will be presented to Parliament
as a matter of government policy. It would be a rare case where Parliament
made major changes to this outline and an even rarer case where Parlia-
ment substituted for the agency some other device, such as a penal statute,
to implement the desired policy. Indeed, Parliament is ill-equipped to make
such changes or to redraft statutes on a wholesale basis. Thts, along with
the fact that the organization of government falls to some extent under the
executive prerogative, means that Cabinet must provide the leadership and
take the major responsibility for the structure of administrative agencies.
Parliament’s role in the creation process is to criticize the policy mandate
given to the agency, to scrutinize the coercive powers it has, and generally
to polish the rough outline proposed to it by the Cabinet,

2. Financier

It is a fundamental principle of our system of government that only
Parliament can raise money by taxes and authorize its expenditure, and
that the money so raised can only be spent in the manner authorized.*
While money may in unusual circumstunces be authorized by Governor
General’s warrant, this procedure is restricted by convention and statute,
and any funds so authorized are submitted to Parliament for approval after
the fact. Since most administrative agencies are dependent on the public
purse for the financing of their operations and programmes,* Parliament
plays an important role as the financier of agencies.

Parliamentary control of finances occurs in two stages: supply and
scrutiny of the public accounts. The Supply process is not limited to a
mere examination of the quanta of the various parts of the budget. The
long-standing tradition of *‘grievances before Supply’® has meant that the
budget debate involves a scrutiny of the government’s entire programme
and all its policies. The change in procedures of the House whereby much
ol the Supply debate now takes place in the standing committees, and
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whereby the Opposition Parties in turn are allowed to debate any topic
they choose on the “Opposition Days’ in the House.** has altered this
procedure somewhat, but not the scope of the debate. Supply is therefore
an important opportunity for the House of Commons to convey its point of
view to administrative agencies and the rest of government.*

The scrutiny of public accounts, the second stage of the financial
process, is one of the few places where the House of Commons has a
professional and institutionalized mechanism for helping it with its work.
The Auditor General does much of the leg work in comparing actual
expenditures with authorizations, and in identifying waste and mismanage-
ment. But the debate on his report to Parliament provides another impor-
tant opportunity for the Members to direct their attention to administrative
agencies,

The Lambert Royal Commission on Financial Management and
Accountability has recently completed an extensive inquiry into the finan-
cial procedures of the government. In its Final Report the Commission
emphasized that control by Parliament is an essential part of the financial
system of the government. Their various recommendations for increasing
the accountability of the system to Parliament will be noted where appro-
priate.

The granting of Supply continues the process of defining the mandate
of the administrative agency that begins with its creation. It is not always
possible to define with any precision in the founding statute the policies
that the agency is to follow. The Supply process enables the further
definition and elaboration of the statutory mandate on an annual basis. The
examination of the public accounts is in turn one way of checking for
compliance with the policies set out by Parliament through allocation of
money for certain purposes, and withholding of it for others. The financial
process should naturally enough be primarily concerned with things finan-
ciul, and is therefore not always the most efficient way of providing policy
input to the public service.* One cannot, however, ignore the fact that the
budget in many ways reflects the government’s priorities through the
allocation of resources, and that spending is often as important as legislat-
ing. Control of the purse strings therefore gives Parliament an tmportant
degree of control over the direction of administrative agencies.

3. Legitimizer

As was noted above, under our constitution Parliament is supreme.
The House of Commons is the institution that provides the link between
the public sector and the electorate, which makes for a responsible system
of government. The executive has extensive powers, but these are viewed
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as legitimate because they are exercised through the legislature. And while
the Cabinet has extensive control over the House, still it is necessary for
all legislation to actually receive the stamp of approval of elected Mem-
bers, The electorate will submit to taxation initiated by the executive only
because the raising of revenue has been approved by their clected repre-
sentatives. Public acceptance of the system rests largely on the legitimacy
that Parliament brings to it.

Administrative agencies wield considerable power over the private
sector, In many cases they are authorized to interfere with private eco-
nomtic rights. They can set standards of behaviour and coerce compliance
through sanctions, They are allowed to choose between competing inter-
ests in society. It is clear that agencies can only do these things, or do
them effectively, if they are perceived as being entitled to exercise the
powers they have. Their legitimacy in doing so in large measure is a result
of the fact that the foundation of their power is a grant of authority from
Parliament, ¥

No agency can be effective if it becomes cut off from the real centres
of political power. An agency can only survive in the long term if Parlia-
ment agrees with the policies it pursues and the way it interprets its
mandate. Where the agency und clected officials are at odds, in the long
run it is the agency that will bend under the weight of parliamentary
legislative change or financial control. An agency under sustained attack
from elected representatives will not receive the public acceptance and co-
operation that is essential to its efficient and effective operation.*

The role of Parliament as the legitimizer of the system is an important
one.

Without direct political support and involvement . . . the regulatory process
will never be effective. In practice agencies have not found strength through
independence but merelv weakness in isolation, "

This means that the question of strong and appropriate relations between
Parliament and administrative agencies is not a concern only of Parliament.
[t is in the agencies’ best interest to develop and support strong links to
the elected part of government, just as it is in Parliament’s interest to keep
in close touch with the work of the agencies.

4. Policy Maker

[t has already been noted that party discipline, Cabinet’s access to the
advice of the expert public service, and control of Parliament’s agenda
places a great deal of the real power of government in the executive
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branch.”" This has prompted the frank comment that “*‘members of parlia-
ment are not a particularly vital part’” of the policy process in Canada.?'
Parliament as an institution is unsuited to the formulation of policy, and so
policy has tended to be made by other political centres. By the time
legislation is presented in the House it is too late to provide policy input,
so rather than forming policy,

. through work in committees, and through the debates in the House of
Commons, the members of parliament criticize and comment on the legisla-
tion, pointing out its weakncsses, legal loopholes, and potentially contentious
provisions, The elfect of this multi-partisan participation in criticizing all
government policies is to improve the quality of the ultimate legislative output
without altering its substance.™

While much of the policy-making power has ended up in the Cabinet,
as was pointed out in the last chapter some administrative agencies also
play a policy-making role.”® For practical reasons Parliament will have to
continue to be content with having policy formation centred elsewhere
than in the House of Commons, This is not inconsistent with Canadian
political tradition. The central concern in this area must not, therefore, be
an attempt to shift policy making to Parliament, but rather to ensure that
Parliament is able to properly perform its task of refining and polishing
policy initiated elsewhere.

5. Scrutineer: Seven Elements of Accountability

The fifth role of Parliament identified here, to a certain extent overlaps
the first four. To this point in the discussion it has been emphasized that
Parliament’s main role is as scrutineer, auditor or critic of the public
sector, and this is also its main role in relution to administrative agencies.
As creator and financier Parliament must largely rely on measures pro-
posed by the Cabinet, and much of the policy making of government takes
place elsewhere than in the House of Commons. Parliament reacts to
initiatives from without. Since supervision is its primary function, an
outline of some of the aspects of administrative agencies to which Parlia-
ment's attention should be directed is appropriate. These "‘elements of
accountability”” should provide for an integrated and coherent approach by
Parliament to its constitutional role in relation to administrative agencies.
They should also result in more effective agencies that comply with the
norms and conventions traditionally associated with parliamentary govern-
ment.

Firstly, attention should be given to the overall structure and integrity
of the system. The organization of existing agencies, the place of new
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ones, and the relationships between agencies and other parts of govern-
ment are worthy of attention,

Secondly, the mandate given to the agency should be examined for
clarity, inherent contradictions and compliance with the wishes of Parlia-
ment,

Thirdly, policy developed by the agency should be closely monitored,
as should any policy directive given to the agency by the executive. Of
particular importance is the interpretation by the agency of its mandate
and jurisdiction,

Fourthly, where an agency is given the power to make rules, the
scope and use of that power should be closely watched. Regulation making
is a legislative process, and should be of particular interest to the legislative
brarich.

Fifthly, discretionary powers should be monitored. Parliament should
take steps to ensurc that these discretions are being exercised as was
intended when they were granted.

Sixthly, financial controls to ensure economy, efficiency and effective-
ness should be in place,

Seventhly, and of somewhat greater difficulty, is the question of
review of decisions and adjudications in individual cases. In the case of
decisions by the courts there is a strong tradition according to which
judges should not be accountable to the executive or the legislature for
individual cases. Parliament of course retains the right to alter the law in
response to a particular case. But attempts to influence the outcome of a
case, or an overruling by legislation of a particular result, while constitu-
tionally possible, is regarded as being undesirable. Many of the reasons
that have led to this constitutional convention apply to adjudications by
administrative agencies. Review of the decisions of agencies by Parliament
must therefore be directed towards ““knowing what is going on”’, perhaps
with a view to future action, rather than being directed towards the
decision per se.

6. Conclusion

[dentification of these five roles that Parliament plays in relation to
administrative agencies provides a basis upon which to evaluate structures
and relations between the two. Such an examination must be sensitive not
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only to the proper roles of Parliament, but also to the roles played by the
particular administrative agency. From this base, recommendations for
improvement can be made.
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CHAPTER FOUR

Points of Contact between. Parliament
and Administrative Agencies

The second chapter of this Study Paper examined the role played by
administrative agencies in a parliamentary democracy. In the third chapter
the role of Parliament itself in such a system of government was examined,
especially from the perspective of administrative agencies. This chapter
turns to the empirical. The purpose here is to examine the various ways in
which Parliament and agencies actually interact. There are a number of
“points of contact” between the two. Since agencies are many and
diverse, but there is only one Partiament, the chapter is organized from
the outlook of Parliament. The contacts between agencies and Parliument
can therefore be grouped into the following categories: contacts with the
House. contacts with the committees of the House, contacts through the
Minister, and miscellaneous contacts.

A. Contacts with the House of Commons

The House of Commons is so much the centre of Parliament that
“Parliament’ and *‘the House’” are often treated as being synonymous.
Contacts between agencies and the House itself are primarily through the
legislative process, but can also arise during other scheduled business such
as Question Period, allotted “‘Opposition Days’, and various types of
motions. Each of these points of contact are examined in this section.

It has been mentioned in passing that one significant power of the
executive is its right to set the agenda of the House.™ Since the time of the
House is limited, the right to determine whut business will have priority is
of considerable importance. Private Members and Opposition Parties have
certain limited times set aside for them, primarily Question Period and
“QOpposition Days’** but the rules are such that bills and resolutions other

3



than those put forward by the government seldom come to a vote.
Agencies can therefore come under the scrutiny of the House whenever
the Members in Opposition are willing to devote time to that end, but the
most significant debates are those started on the initiative of the govern-
ment. This is true for the passage of legislation.

1. Private Members' Bills

Members can and do introduce Private Members’ bills relating to
administrative agencies, but as little House time is allocated to them they
are invariably ‘‘tatked out™. Occasionally the proposals in them will be
accepted by the government and will appear later in government bills. In
all cases one can expect that the content of the bills would be noted by
agencies. the Cabinet, and policy advisers in the public service. Private
Members® bills may therefore serve the useful purpose of identifying areas
that are in need of reform, injecting new ideas into the system, and
stimulating the government to bring forward proposals of its own, although
these bills seldom result in substantive change.

In order to assess the nature of contacts between Parliament and
agencies through Private Members’ bills, a survey was done of such bills
introduced during the 30th Parliament.®® Over nine hundred of these were
introduced during this time, but this number is misleading as many bills
are re-introduced in one session after another, Of this number there were
less than two dozen which dealt with matters of “administrative law™’ .

Some of these bills would have affected existing agencies; others were
designed to create new ones.” A number of attempts were made to
establish the office of Ombudsman.™ One member introduced a “‘sunset”
bill which would have seen all federal agencies and programmes cease to
exist after five years if not renewed by Parliament.® A number of bills
dealt with reports to Parliament;* others, with jurisdiction and procedures
of administrative agencies.® Appointments alse received considerable
attention, %3

In the final analysis Private Members’ bills cannot be said to have had
4 significant impact on federal administrative agencies. indeed only five of
them were ever debated in the House, and none of them was given second
reading. They are however interesting, as they demonstrate not only that
Members are aware of the existence and importance of agencies, but also
give some indication of which aspects of the agencies are of most concern
to them. In this regard the interest in appoiniments and in reports and
other communications with the House are of note. Private Members® bills

32



also provide the individual Member with a way of focussing attention on a
particular problem perceived to exist with an agency, especiatly when the
problem only manifests itself locully. As such they are a potentially
valuable means of informing agencies of public attitudes towards them and
of the concerns of their political masters,

2. QGovernment Bills

Debate of government bills accounts for a good part of the time of the
House. These bills are dealt with through the familiar process of three
readings. First reading of the bill is the first parliamentary step in the
process. (This is not to say that first reading is the first step in the
legislative process, for bills presented to the House of Commons have by
that time been the subject of considerable attention elsewhere.} First
reading is a formal step not involving substantive debate, which brings the
bill before the House and places it on the Order Puper. In due course
secoend reading of the bill takes place. Debate during second reading is
limited to the principles of the bill. No amendments are permitted at this
stage. After second reading the bill is automatically referred to 4 committee
of the House where clause by clause consideration of it takes place.
Extensive debate and proposals for amendment are to occur at this stage.
Following debate in committee the bill is reported back to the House of
Commons with any amendments made, and debate then takes place in the
House on both the principle and detail of the bill. The final step in the
House is third reading which follows some time after debate at the
reporting stage, and usually occurs without any further debate. The bill is
then sent to the Senate where it is again considered in committee and by
the whole Senate. Royal assent is the final step in the process.

3. Debates on Proposed Legislation

To better appreciate the nature of the contacts between the House and
administrative agencies during the legislative process, three specific de-
bates were examined in detuil.®* The anti-inflation programme, the first
example chosen, is representative of a large scale effort to regulate impor-
tant areas of the economy through the use of administrative agencies.
Since the programme only existed during a relatively compact period of
time it is a convenient one to study, even though it involved an impressive
collection of agencies.® Because the debate is a recent one, it has the
added advantage of reflecting current practices and procedures. The study
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of this example centred on the debate on the Aati-Inflation Act,"™ but also
included the events Jeading up to, and following, the passage of the Act to
give a better overall picture of the administrative agency before the House.

The other two examples are narrower ones. The second is the passage
of the Northern Pipeline Act®” which created the NPA. This is another
recent example of the creation of an agency, but one which differs from
the anti-inflation example in its scope, importance, purpose, and relations
with other parts of government. This agency is one of the most recently
created, and is interesting because of the significant control over its
operation given to the executive. Also of note is that while there was
already in existence a regulatory ageucy (the NEB), a government depart-
ment (Energy, Mines and Resources), and a House committee (the Stand-
ing Committee on National Resources and Public Works) which could have
dealt with the pipeline, an entirely new structure wus created. The new
agency was set up and it was to report to the Deputy Prime Minister, not
to the Minister of Energy, Mines and Resources, and the House set up a
Special Committee on Northern Pipelines. The creation of this entirely
new structure was later to be criticized in the House %

The third illustration of contact between the House of Commons and
administrative agencies through the legislative process is the debate on the
Canadian Radio-television and Telecommunications Commission Act.™
While in form the Act created a new commission, the substance of the
measure was to transfer regulation of telecommunications from the CTC to
what was formerly the Canadian Radio-Television Commission. This ex-
ample therefore differs from the two preceding ones in that it involves the
interaction between Parliament and two existing agencies, which would
presumably have certain vested interests and would make representations
on their own behalf, The Act, which represented a major re-organization
of regulatory jurisdiction, was not the type of measure thut was likely to
arouse strong feelings in the Members' constituencies. It was therefore of
interest to see the focus of the debate and compare it to that on more
contentious matters such as the creation of the ALB,

The debate on any bill, naturally enough, is focussed primarily on the
substance of the proposed measures. This Study Paper on the other hand
is not particularly concerned with, for example. the merits of having a
system of controls on prices and wages or of building a particular pipeline.
The concern here is primarily with those parts of the debate that raise
issues in what may be called “administrative law’’ in its widest sense.
These issues include the choice of an agency over other methods of
implementing the programme, the discretions in, and jurisdiction of, the
agency, the right to appeal. the overall fairness of the procedures pro-
posed. the relations of the agency to Parliament and the Cabinet, and the
coercive powers of the agency. The case studies therefore did not examine
the debates as a whole but highlighted the resulting contacts between
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Parliament and administrative agencies, as apencies. The methodology
used was a detaifed examination of the printed debutes of the House and
its committees, supplemented by intervicws with agency members and
parliamentarians.

An analysis based on these three examples of the contact between
administrative agencies and the House through the legislative process
cannot be definitive. It depends to a large extent on how representative
the examples chosen are. The exercise is also not suited to forming
recommendations for the improvement of the system. It is not particularly
meaningful to say that Members of Parliament should discuss this or that
issue further, or should be more aware of the consequences of a particular
provision. Each bill is different and raises its own issues. More impor-
tantly, in any debate Members must be able to concentrate on those points
which they feel raise the most important issues of the day. What can be
done here is to point out those issues which do receive attention during
the debate on public bills and those which do not. This will point out areas
that do not receive special scrutiny, and so may be in need of scrutiny in
other forums.™

There are certain topics which always seem to catch the attention of
Members during debates. One of these is the degree of executive power
granted by the legislation being discussed. This point was noticed both in
relation to the anti-inflation and pipeline measures.™ The telecommunica-
ttons bill did not grant any significant new powers to the Cabinet and so
did not arouse the same concerns. Related to this issue is the extent of the
regulation-making power in a bill. The use of regulations to set out the real
substance of a programme is becoming more common, and Members arc
particularly sensitive to the loss of parliamentary control that results from
this. ™ As yet no really effective procedure for the scrutiny of the substance
of delegated legislation by the House has been put in place. ™

Of what significance is it that the Opposition is quick to recognize new
executive and regulation-making powers? It did not stop the government
from introducing the anti-inflation and pipeline bills with their extensive
delegation of authority to the executive and administrative agencies. Nei-
ther did it prevent their passage with these provisions substantially intact.
This situation is perhaps an inevitable consequence of the government
controlling the majority of the seats in the House. This is not to say that
criticism of such measures has no effect on legislative draftsmen. The
government will always want to avoid unnecessary criticism in the House
and ensure quick passage of its legislative programme, and this will act as
a brake on delegation of jurisdiction to the executive. As was pointed out
earlier this process of criticism and scrutiny of government policy by the
Opposition, combined with a recognition of the government’s right to
govern, is the essence ol parliamentary democracy,
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Another matter consistently discussed during debates on legislation
concerning administrative agencies is the relationship these agencies will
have with the House. That Members of Parliament should be concerned
with the aspects of the legislation with which they themselves will be
dealing is not surprising. Accordingly one finds frequent references to the
extent to which the agency must report to the House, the relationship it
will have with House committees, and the requirements for tabling in the
House of documents produced by the agency.™ These are all traditional
links between the House and administrative agencies. The concern with
communications and information perhaps reflects an awareness on the part
of Members that without basic data on the work of the agency they will be
unable to subject it to the type of scrutiny that will keep it accountable to
Parliament, ™

Also of interest to Members of the House are the provisions for
appeals and for the protection of the rights of individuals subject to the
Jurisdiction of the administrative agency. One aspect of this is a concern
that free access to the courts be maintained as one method of protecting
the citizen and keeping the agency accountable. Questions of standing,
scope of appeals, delay. standardization of procedures, the right to a
hearing and other similar matters were raised in connection with all three
bills examined.’ In the case of the anti-inflation programme, amendments
to the appeal structure were brought in following repeuated criticism by the
Opposition.”™ OFf course this may have resulted as much from administra-
tive necessity as from the Opposition’s actions, but it is interesting that
Members of Parliament took such an interest in what might seem to be
rather technical and mundane matters, In the case of the pipeline legisla-
tion the pressure of the Opposition seems to have been largely responsible
for the introduction in committee of government amendments that ex-
panded access to the courts.™ The attempt to obtain standardized proce-
dures for appeals in tclecommunications matters was less successful. ™

Finally and not surprisingly, one issue which receives a great deal of
attention during debate is the substance of the policy being implemented.
For example, during the discussion of the anti-inflation legistation, a great
deal of time was spent on the desirability of a system of controls on wages
and prices. This is mentioned here to point out that to a large extent the
amount of debate on a measure deualing with an administrative agency
depends on the controversy surrounding the underlying policy. The anti-
inflation programme was highly visible and provoked long debate. As a
result, agencies set up to administer the programme received prolonged
examination. On the other hand the transfer of telecommunications regu-
lation was not politically important and so the policy and agencies involved
received little attention. This phenomenon is an inevitable characteristic of
the political process, and it means that the House cannot be counted on as
a consistent pelisher of legislation dealing with administrative agencies.

36



Certain agencies, such as the NPA, which may be of considerable signifi-
cance in the future, will not recetve the necessary scrutiny at their creation
simply because at that time the issues they deal with are not highby
pelitical.

One or two issues seemed to be consistently overlooked during House
of Commons debates. Onc of these was whether it was appropriate to use
an administrative agency in the first place, and if so how the agency would
fit in with the rest of the government structure. An exception to this
general observation arose with the pipeline legislation, for the entirely new
structures created by that Act were the subject of comment.® But in
relation to the telecommunications bill, where a rationalization of the
system was the very substance of the measure, there was almost no debate
on this point. This could of course reflect the general agreement with
government proposals. A brief comment was made on whether the govern-
ment or the Food Prices Review Board should have the power to take
action over prices,” but aside from this instance no attention was paid to
the suitability of the usc of administrative agencies to fight inflation. This
occurred in the face of a seemingly endless series of boards, tribunals and
COmmissions.

[t was noted earlier that the prime responsibility for the orderly
structuring of the public sector must rest with the Cabinet.® Not only is
this partly a matter of executive prerogative; the creation of new agencies
often occurs beyond the control of the House of Commons. This was
particularly truc in the anti-inflation example, for many of these agencies
were simply set up by Order in Council.® This means that the House’s
control on the overall system is incomplete at best, which in turn means
that planning for, and supervision of, the structuring of the public sector
must take place in other centres of responsibility.

In marked contrast to the concern shown over the grant of power to
the executive, and the relationship of the House to the administrative
agency being set up, is the lack of discussion about the relationship
between the new agency and the Cabinet. This is an important matter for
it decides both the degree of independence the agency will have, and also
the extent to which the Minister will be accountable in the House for the
acttons of the agency. There was the occasional comment ubout Cabhinet
appeals, about the need for independence of an agency, or about the
undesirability of setting up bodies that are not accountable to elected
officials. What was lacking was any systematic debate or awareness of the
dilemma of independence versus accountability, In this regard there was
no sensitivity to the role (o be played by the new agency. Was it to be
engaged in quasi-judicial adjudications requiring a degree of independence,
as was the Anti-lnflation Appeal Tribunal? Or was it to be so concerned
with the formation of policy that effective control should be retained by
the Cabinet. as could be argued for the AIB or the CRTC?Y This gap in the
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debates reflects a basic absence of any coming to grips with the nature of
the administrative agency and its place in a parliamentary democracy.

A final matter which did not receive a great deal of attention in the
House was the scope of discretionary powers granted to agencies. Related
to this is the existence and detail of any criteria or guidelines given for the
exercise of that discretion. Under the Aati-inflation Act both the Admin-
istrator and the AIB were given significant discretionary powers. For
example, the AIR could deal with price changes, which, “‘in its opinion®’,
violated the guidelines ““in fact or in spirit’’. The Administrator had, inrer
alia, the power to decide whether excess revenues should be returned to
the market-place or whether it was sufficient that their generation in the
future be prohibited.® These discretionary powers were to be exercised
without any criteria being set down in the statute, and without any
provision being made for their scrutiny in the House. Similar, though less
sweeping examples, could be drawn from the pipeline legislation. While
the debate ranged over the extent of the powers being given to the
executive, little mention was made of the extensive discretionary powers
being given to these administrative agencies.

As mentioned earlier, the second reading stage of a bill is supposed to
be directed at the principle of the legislation.® In comntittee detailed
attention is to be paid to the bill on a clause-by-clause basis. This might
lead one to believe that greater attention would be paid to details such as
appeal procedures, regulations and relations to the other branches of
goverament in committee than in the House itself. In fact this was not s0
in the three cases studied. A surprising amount of time was spent on
second reading discussing matters of ‘administrative law™ such as those
just mentioned. A good part of this debate arose from a handful of
Members of Purliament who seemed to take a special interest in this
subject. On the other hand proceedings in committee were much less
concerned with such matters than one would expect. What mention was
made of these issues in committee largely repeated the arguments that had
been made in the House, There was nothing approaching a true, detailed
“clause by clause™ examination of the bills with a concerted attempt to
improve the legislation. This may reflect a lack of expertise on the part of
the members of the particular committees involved, but it could also result
from a lack of interest on the part of Members in any proceedings that
were unlikely to catch the attention of the press, and therefore the
attention of the electorate. Whatever the reason, committee time could
have been used more effectively to iron out the problems in the bills, to
save time in the House, and to better define the discretionary powers,
procedures and relations of the agencies.

In summary, the legislative process as reflected in the three examples
discussed seemed to be fairly effective at examining the broader policies
set down in a statute for the agency to apply, the power granted to the
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executive, the delegation of regulation-making power and the general
procedural aspects of the legislation. Not as effective was examination of
the place of the new agency in the public sector, the relationship of the
agency to the executive, and the granting of discretionary powers in the
bill. During the legisiative process the debates on second reading contrib-
ute more to this process than might be expected, while proceedings in
committee have the potential of being more useful than they are at present.

Reseurchers for the Lambert Commission also examined the debates
on selected bills dealing with administrative agencies in order to identify
the issues raised in the House.* Chosen for this purpose were the bills
that created the CRTC, the CTC and the NEB. On the creation of the
CRTC it was found that Members were particularly interested in the
generality of the objectives the agency was to pursue, and the resulting
scope for interpretation which would fall on the regulator.®” The new
directive and appeal powers in the Cabinet were noticed, especially in the
context of how they would infringe on the powers of the CRTC and affect
the accountability of the ugency and the Cabinet to the House. Members
were also concerned about the CRTC s effect on purliamentary supervision
of the CBC.

When the CTC was creuated, the Lambert study found, there was little
detailed debate on the accountability or independence of the new agency.
In committee there was a successful attempt to change the overall policy
goals from providing an ‘‘economic and efficient’” transportation system to
providing an “‘economic, efficient and adequate’ system. But Members
did not address either the vagueness or generality of this mandate, nor did
they attempt to provide guidelines or standards to resolve the conflict that
now cxisted between the three stated objectives.®® Discussion was also
missing on a related matter; How the CTC was to “‘harmonize and
coordinate™ the various modes of transport under its jurisdiction, As to
the relationship that would exist between the CTC and Parliament, there
was only one extended specch (by Mr. Ged Baldwin), which dealt fully
with the problem and proposed changes to improve accountability.

The NEB differs to some extent from the CTC and the CRTC in that
its role is split between being an adviser to the government on energy
policy and a regulator of the industry. While this meant that the Minister
was largely responsible for the work of the agency so that problems of
accountability to Parliament did not loom as large, this just caused Mem-
bers to argue that the Board was not independent enough and that the
government had conferred too much power on itself. Also along these lines
were complaints about the power of the Cabinet to proclaim the Act in
force and to control the release of Board studies. No debate, however,
was directed at possible conflicts between the Board’s advisory and
regulatory roles.
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From their analysis of these three debates the Lambert researchers
came to some general conclusions, most of which coincide with the results
of research done for this Study Paper. First of all it was found that there
was little cogent discussion of the accountability relationship between the
new agencies and either the Cabinet or Parliament. The present study
observed the failure to come to grips with the relationship of agencies with
the Cabinet, and especially the absence of any meaningful discussion on
the independence of the agency from the government. The present study
did observe however, contrary to the Lambert study, considerable interest
among Members in the relationship that would exist between agencies and
the House. This was expressed in terms of reports to Parliament, the
relationship with House committees, and the tabling of agency documents.
It could be argued that these are not sufficient means of ensuring account-
ability, but they are the ones that have traditionally been used in Canada,
and they were discussed with some regularity,

The second and related conclusion drawn in the Lambert study was
that Members were more interested in the substance or output of measures
than in the processes involved. Process only became of interest when
“Impreper”” decisions were made, in which case processes would be
followed back to determine the causes. The present study also concluded
that the amount of discussion a bill received was directly related to the
height of its political profile, and that most debate centred on the substance
of the matter, It did, however, find a surprising amount of interest in
process issues such as appeal procedures,

A common observation of the Lambert study and of this paper was
the concern voiced by Members about the vesting of power in the execu-
tive branch of government. Just as this paper noted a lack of interest in
the discretionary powers granted to agencies, so the Lambert study con-
cluded that while Members objected to more power going to the Cabinet
they did not mind it being given to an independent agency. Related to this
was a general comment that while there was much complaining about
executive power and parliamentary accountability, there were few concrete
alternatives forthcoming from Members.

Undoubtedly each debate in the House of Commons will have its own
character. Issues raised one day may be forgotien the next, and similar
issues in different bills will receive different degrees of aitention because
of the relative political heat generated by the proposed measures. These
factors must make one cautious about drawing general conclusions con-
cerning what is or is not discussed in the House. While certain issues do
seem to be perennial favourites, the general incensistency of debates,
especially on matters of process and procedure, must make cone wary of
reliance on the House to consistently iron out problems of ‘*administrative
law’” in new bills. This leads to the conclusion that other mechanisms must
be in place to ensure that this is done on a regular basis. Strengthening
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this view is the observation that debate on these more techmical issues,
while common, is always at the initiative of two or three specific Members,
and is not a matter of general interest in the House. In the end, though,
one must not underestimate the ability and willingness of Members to
discuss these issues, and press for and obtain amendments, when they are
raised on the floor of the House.

4. Oral and Written Questions

One of the best known and most highly visible parts of the agenda of
the House is the daily Question Period. During these forty-five minutes
back-benchers have the opportunity to ask Ministers of the Crown ques-
tions on uny matter within their administrative responsibility. By conven-
tion the Speaker gives some priority to the questions of Opposition
Members, although government back-benchers can and do ask questions
of the Ministers. Less well known than the oral Question Period is the
process whereby written questions are put on the Order Paper and are
later answered in writing by the appropriate Cabinet Member.*

Related to the right to ask questions and worthy of brief mention here
is the provision for Notices of Motion for the Production of Papers under
Standing Order 48. This is another method whereby the individual Member
can acquire information about the government. Rather than asking for an
answer to a particular problem, these Notices of Motion require the
production of an entire document. It would then be up to the Members to
interpret the contents of the documents themselves. Papers requested
through such a motion may relate to an administrative agency.* The
government need not produce them and frequently does not on the basis
of cost or confidentiality,

Under the rules of the House oral questions are to be asked only on
matters of urgency — all others should be put on the Order Paper.
Questions must be short, without a long preamble, and should be designed
to elicit a response and not to provoke debate. There are many restrictions
on what may and may not be the subject matter of a question, although
the rules are rather loosely applied.®' Of relevance to this Study Paper are
the restrictions on gquestions dealing with matters for which the Minister is
not responsible, or dealing with matters that are sub judice. The former is
of importance because the Minister is generally not responsible for the
decisions or actions of an administrative agency that has been accorded a
degree of independence by Parliament. The latter raises the issue of
whether it is proper to ask questions about matters before administrative
agencies that have been given the powers of ‘‘courts of record’ . If both
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these rules apply in the way suggested. they would represent a significant
restriction on the usefulness of the (Question Period as a means of obtaining
information about administrative agencies.

Most statutes setting up an administrative agency designate a Minister
through whom the agency reports to the House. These Ministers are
sometimes referred to as ““speaking for” the agency. This does not,
however, mean that the Minister is responsible for the inner workings or
decisions of the agency in the way that the Minister is responsible for a
department.® The designation is primarily for purposes of communicution,
and there is no ministerial responsibility unless the Minister has a real
degree of control over the agency. Furthermore, the Minister can only
realistically be expected to have a very general knowledge of the work of
the agency. This makes the oral Question Period an imperfect tool for
obtaining information about the intentions, policies and workings of admin-
istrative agencies, although written questions have more potential. As was
pointed out in Chapter Two, one reason for the creation of administrative
agencies was to put the function performed at arm’s length from the
political process. An inevitable consequence of granting them a degree of
independence is that they become less accountable through traditional
procedures such as Question Period,

The upplication of the sub judice convention {which covers all debate
and not just questions) to administrative agencies is unctear. Certainly
there are occasions when the Minister will refuse to answer a question on
the grounds that the agency is a gquasi-judicial independent body and
should not be the subject of political comment, pressure or control.® On
the other hand Ministers are not reluctant to discuss decisions or cases
before an agency where they feel they huve the necessary information. and
that it would be to the government’s advantage to do so."™ In 1977 the
Special Committee on Rights and Immunities of Members looked into the
scope of the sub judice convention. The Committee took the approach that
this convention tended to limit the right to free speech of Members, and
accordingly should be restricted as much as possible. It found that the
convention had been consistently applied in criminal matters, but perhaps
less so in civil ones, and that in any event the convention ceased when
Jjudgment was rendered. In the end the Committee recommended that
Members exercise restraint in asking such questions, with final resolution
of any dispute being at the discretion of the Speaker.

As to the application of the convention to administrative agencies, the
Committee concluded that this only occurred if the agency was a court of
record. In 1947 the Speaker invoked the rule when a question was asked
about a rate application before the Board of Transport Commissioners, and
a similar situation arose again four years [ater.” On occasion heads of
administrative agencies have invoked the convention in refusing to answer
questions put to them in House committees.”” Overall its application has
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been inconsistent, with the answering or non-answering of questions being
more dependent on political considerations than on the sub judice rule.

The right of a Member to ask questions of the Cabinet is not comple-
mented by a duty of the Minister to reply. Furthermore, the Minister need
give no reason for his refusal to answer. In fact a fair number of oral and
written questions are not answered on grounds of public interest, because
of the need for secrecy in order to preserve security or to promote
relations with other governments, and because of the great expense that
would be incurred in gathering the information requested.®® The check on
abuse of the right to refuse to answer is the criticism that the overly
secretive Minister would receive in the House and from the press.

The right to ask questions, especially orul questions, is an important
opportunity for Opposition Members to set the topic that will take up the
time of the House and to criticize government policy. Since the time
atlowed s rather limited the matters discussed are those perceived by
Members to be the most urgent and the most important issues of the day.
In order to assess the extent to which administrative agencies are the
subject of questions in the House an examination was made of the
questions asked concerning three of them: the CRTC, the IAB and the
WVAB."™ The CRTC is taken as being representative of a large industry
regulator in a fairly high profile policy area. The IAB is a tribunal of a
more judicial nature, with a lesser impact on overall immigration policy
than the CRTC has on broadcasting policy. The WVARB is less visible than
the other two, but is representative of a granting agency that can have a
significant effect on the individuals who come before it.

About one hundred and fifty questions were asked on the broad policy
areas of concern to the CRTC, such as children’s advertising and program-
ming, television service in a particular community, multicultural and bicul-
tural service, pay television, federal-provincial relations, and deletion of
commercials to name but a few. In most cases questions were directed at
the substantive aspects of the policy in question, particularly the govern-
ment's pelicy on the matter. While the CRTC was involved as the regulator
in the area, questions were directed more at the government than at the
Commisston itself, As a result the answers provided more information
about the government’s policy on the subject matter of the question than
about the work of the CRTC.

The Minister of Communications often expressed a willingness to
convey information and questions to the CRTC.'™ Unfortunately this
seems to be a one-way street. as there is no mechanism to convey
responses from the Commission back to the House. Members frequently
asked whut was the government’s position on a particular decision of the
CRTC. The response of the Minister to such questions was not always
consistent. Generally the Minister was reluctant to discuss cases presently
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before the Commission, but more willing to discuss the resulting decision
when it had been made.'" This was particularly so when the decision was
subject to review by the Governor in Council. The Minister did, however,
on occasion attempt to explain or undertake to look into a decision of the
CRTC.!"” Also, Members of the House on occasion attempted to stimulate
the government to use the CRTC to perform a particular task. %3

Oral questions relating to the IAB are of a different type than those
concerning the CRTC. Because the IAB is primarily involved with pro-
cessing individual appeals there are few questions directed to broader
questions of immigration policy. Of the approximately fifty questions
asked, a number were inquiries about the appeals, deportation or the stutus
of individual immigrants. Some of these questions arose because the matter
had received some attention in the press, but many seemed to result from
a call for assistance from a constituent. The Minister would generally
answer these questions if a final decision had been made, but would limit
himself to an explanation of the background and current status of the case
if it was before the 1AB or the courts. While there would therefore appear
to have been loose compliance with the sub judice convention, the conven-
tion was not referred to by name and does not appear to have unduly
restricted the questioning. This may only reflect restraint on the part of
the questioners.

For some time the 1AB experienced a serious backlog of cases.
Several questions were directed at this problem.'™ However, besides this
series of questions little interest was shown in the structure, procedures or
work of the Board.

While questions on the IAB were infrequent, questions on the WVAB
were virtually non-existent. This undoubtedly reflects the uncontroversial
nature of their work., However, questions were not even asked on the
status of individual cases as was the case with immigration appeals. What
attention was addressed to this general topic related primarily to the level
and generosity of the veterans’ allowances, and little interest was shown in
the structure and procedures of the Board.

Written questions, as has been noted, are primarily directed at less
urgent matters that require detailed, technical or statistical answers.!™
Since the Minister cannot be expected to have this type of information at
his fingertips, and since it is not suited to oral replies, the questions are
put on the Order Paper for later reply. Responses are tabled in the House
after questions have been researched by the Minister’s staff. Written
questions are therefore a potentially useful source of information on
administrative agencies, even though as with oral questions there is no
obligation to reply, and replies often take some time.

Questions placed on the Order Paper for written replies which touched
the jurisdiction of the CRTC fell into several distinct categories. A number
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of questions dealt with the provision of broadcasting service to particular
locations. ' Some, in effect, inquired after the existing state of the law, 17
This is information that would presumably be available in the regulations
but which Members might not be able to extract themselves due to a lack
of resources. Thirdly, there were questions on the consequence or status
of particular ralings by the CRTC.'** Finally, several questions about the
staffing and expenditures of the Commission were put on the Order Paper,

As with oral questions, the written guestions relating to the CRTC
were often not directed at the Commission itself. The real targets in these
cases were the government or the CBC, with the CRTC being involved
only peripherally. Several questions, however, were asked relating to the
policy of the CRTC on various issues." Generally no questions were
asked which anticipated a decision by the CRTC on a particular applica-
tion. It is likely that answers to such gquestions would have been refused.
However, on one occasion an attempt was made in an answer to explain a
previous decision of the CRTC. ' Also asked were questions on the ability
of the CRTC to deal with certain types of applications.'"" Related to these
questions were ones asking for information on the disposition of particular
applications and the status of particular licences,''?

Written questions on the IAB were occasionally directed at the status
of particular individuals. In addition some statistical data were sought on
the number of appeals heard, the type of immigrant that generated the
appeals, the disposition of appeals, and the number of certificates issued
to the Board declaring an immigrant to be a risk to national security. A
great deal of interest was also shown in staffing, including the appointment
of new Board members, their qualifications and pay, as well as the number
and remuneration of support staff working for the Board. No questions
were asked as to the general policies followed by the Board, although the
Board would probably reply that the reasons issued for its decisions mest
speak for themselves. No statistical data were requested on the way the
Board exercised the discretionary powers granted it under the Act.

As might be expected very few written questions were directed at the
WVAB. Again some interest was shown in the membership of the Board
and the members’ remuneration; there were also questions about certain
expenditures of the Board, its staffing, and about the total value of
allowances paid in each province. The financial questions were accom-
panied by requests for statistical data on allowances paid and backlog of
cases before the Board. In another category were questions as to eligibility
for allowances of persons in certain hypothetical situations.'' War veter-
ans allowances are largely discretionary in nature, but no questions were
asked about how this discretion was exercised or about the criteria applied
by the Board,

The provisions in the Standing Orders for asking questions and for
requiring the production of papers have the potential of fulfilling four
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functions. First of all, if properly used they could be important sources of
information on administrative agencies. This is especially true of written
questions which indirectly allow the individual Member to use the re-
sources of the government to sift through and analyse raw data. Secondly,
these procedures cun be used to criticize the government and its policy
towards a particular agency and its decisions. Thirdly, they can serve to
keep agencies informed of the concerns of Members of Parliament. Most
of the agency chairmen interviewed indicated that they had some regular
process of scanning Hansard for guestions and debate on their agency.
This assists them in keeping in touch with the public they serve and with
the range of policies being advocated by various groups in the country.
Finally, questions und the production of papers are important tools in
maintaining the accountability of administrative agencies. This is particu-
larly true of the oral Question Period, whose value for this purpose has
now been increased by the televising of House business,

Overall the procedures under discussion have not lived up to their
potential vis-a-vis administrative agencies, and there are several reasons
for this. One is that any contact with the agencies through these procedures
must be second-hand, for the agencies themselves cannot be queried in the
House. All communications must be through the Minister. Furthermore,
the interest of Opposition Parties in replacing the government means that
any questions, even if they relate to an administrative agency, are primarily
directed at the government. Any involvement of the agency itself is
peripheral, Discussion therefore tends to centre on the attitude of the
government towurds the policy being applied by the agency. rather than on
the agency policy per se. In the end the whole process tells one more
about the House-government refationship than about the House-agency
relationship. All these factors tend to make the question procedure a rather
imperfect point of contact between the House and administrative agencies.

But despite these shortcomings, the right to ask questions is a valuable
one. Unfortunately it has not always been fully exploited. The emphasis
on criticizing the government has meant that questions are often directed
towards revealing potentialty embarrassing information rather than infor-
mation of a more substantive nature. This accounts for the seemingly
endless questions about minute expenditures, reasons for particular trips,
number of employees, levels of puy of commissioners, names of consult-
ants and lawyers employed by a particular agency in a particular consti-
tuency, and motives of Cabinet Members. In none of the examples studied
was a conststent and organized attempt made by a Member through a
series of questions to obtain information about the policies applied by an
agency. Also lacking was any inquiry into the criteria used to exercise a
discretionary power given by statute, for example, the discretion granted
to the IAB under section 15 of the Immigration Act. Most questions
seemed to arise from a concern about a particular decision of an agency or
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an aspect of its operations that had somehow come to the attention of the
Member. Research done for the lambert Commission confirms that the
questions asked lean heavily towards individual cases and operational
matters, rather than towards accountability or policy issues.'™” There was
therefore scant attention paid to the broader aspects of the work of
administrative agencies, The right to ask questions, especiatly oral gques-
tions, has significant undeveloped potential as a means of obtaining infor-
mation about administrative ugencies.

The requirements of the Standing Orders relating to matters sub judice
and to matters not under the administrative jurisdiction of the Minister
were not a significant limitation on the value of the question process.
Members did seem to exercise some restraint in bringing up matters
actually before an agency. Where such questions were asked the Minister
was generally willing to provide some background to the casc and its
present status, while avoiding anticipation of the decision to be made.
Ministers also were generally willing to answer questions about matters
concerning agencies for which they were not strictly responsible. When
they did not have the information readily available there was no reluctance
to take the question to the agency itself. It is of importance that there be
no interference with the decision making of quasi-judicial tribunals. In the
questions studied this requirement seemed to be met without unduly
restricting the right of Members to inquire about the workings of the
government,

5. Miscellaneous Debates

In addition to debates on legislation and questions asked in the House
there are a number of other types of business which have scheduled time
in the House of Commons. Some of these, such as the debate on the
Speech from the Throne and the Budget Speech, are directed so much
towards the policy of the government that administrative ageuncies are
seldom mentioned at all, and then only in passing. Some others such as
allotted days, motions on matters of urgent and pressing necessity under
Standing Order 43, motions to adjourn under Standing Order 26, and daily
adjournment debates can be used to raise and discuss matters relating to
agencies.

Allotted days, also known as Supply Days or Opposition Days, are a
fairly recent procedure in the House. Prior to 1968 the government Esti-
mates were debated in the Committee of Supply which was a Committee
of the Whole. In that year changes were made which resulted in the
Estimates being referred to the various standing committees. In order to
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preserve the right of “‘grievance before supply’” the Opposition Parties
were given twenty-five days a year on which they could decide the topic
to be debated. No more than six of these debates can be on motions of
“‘ne-confidence’’. The allotted days therefore represent an important op-
portunity for the Opposition to raise a topic of concern to them, and such
a topic could of course concern the procedures, jurisdiction or work of an
administrative agency.

During the 30th Parliament there were about one hundred such mo-
tions debated. Few, however, concerned administrative agencies, for the
Opposition naturally regards these days as a prime opportunity to attack
the government, and topics chosen reflect the government policies that are
receiving the most attention at the time., A number were also used to
debate matters of Supply. There were two debates on the anti-inflation
programme, one of which supported the creation of a Fair Prices Commis-
sion, but in both cases the debate centred on the programme itself and not
on the machinery that had been set up to administer it.'"> One of the
motions raised the topic of the creation of new Crown corporations and
administrative agencies in such a way that their creation was not subject
to the scrutiny of the House. ' This was allegedly being done through the
use of One Dollar Votes in the Estimates which would provide for the
setting up of the agency or corporation in question. Finally, one motion
was debated which raised the problem of increased use of statutory
instruments and regulations, as opposed to putting more detail in statutes.!'?
Because certain administrative agencies have regulation-making powers
this debate could be said to apply to them.

Debate on allotted days cannot be said to have had any significant
impact on administrative agencies. Their significance is more in their
potential as a point of contact between the House and agencies. The nature
of the process is such that only the most serious and highly visible issues
of the day will be the subject of these motions. They cannot therefore be
seen as a method of keeping agencies informed on a routine basis of the
concerns of the House; rather, they are a type of “safety-valve” to be
used only when the activities of an agency stray so far from the expected
that a large portion of the public becomes concerned with it. This in itself
is valuable, but it does not present a solution to the problem of proper
contacts between the House and agencies on a day-to-day basis.,

Standing Order 43 provides that a Member may present a motion on a
matter of urgent and pressing necessity with the unanimous consent of the
House. " If there is unanimous consent then the motion may be debated,
but if the consent is forthcoming it usually means that the House s in
favour of the motion so that it passes with little or no debate. Motions
under this Standing Order are presented at the beginning of each day’s
business, and the Speaker immediately asks if there is the required con-
sent. Since there almost never is, the rule has come to be used by
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Opposition Members as a means of mentioning matters in the House that
are potentially embarrassing to the government.

Standing Order 26 provides for a motion to adjourn the House to
discuss a “*specific and important matter requiring urgent consideration™.!1*
The rules give the Speaker considerable discretion in deciding whether to
allow debate to take place on such a motion. ln deciding whether the
motion is in order the Speaker considers whether the matter is truly
urgent, whether the public interest calls for debate and whether there is
any other opportunity for debate on the issue. If the motion is ruled in
order the mover requires the consent of the House to proceed. Motions
under Standing Order 26 are not unheard of, but they are not common.

The wvse of Standing Orders 43 and 26 as they relate to administrative
agencies can be illustrated by the following example. On Friday, March 30,
1973 the CTC handed down a decision that granted Bell Canada certain
rute increases. This caught the attention of some Members, and the
following Monday they raised the matter in the House. The first attempt to
do so wus at the beginning of the sitting through Standing Order 43.'% This
attempt having failed, the House moved on to receive answers to questions
on the Order Paper. At the conclusion of this item of business the
Opposition tried again, this time by invoking Standing Order 26.'2' The
Speaker deferred making a ruling on the motion until later in the day, and
the oral Question Period began when several questions were put on this
issue. ¥ After the discussion of some government busingss the Speaker
gave a favourable ruling on the motion under Standing Order 26.'2* As a
result of this ruling the House spent three hours that evening debating the
decision of the CTC.'** This debate considered not only the rate increase
itself, but the ability of the CTC to protect the public interest, and the
power of the Cabinet to reverse the decision. During this discussion
Members turned their attention to the problem of protecting the independ-
ence of administrative agencies while keeping them accountable to the
House, and noted the tack of any effective mechanism in Parliament to
review the work of agencies on a continuous basis. Overull the debate
provided a good opportunity to reflect on the workings of the CTC.

The debate under Standing Order 26 did not end the matter. In the
days that followed there were more motions under Standing Order 43, and
more oral questions. On April 6, the Minister of Communications an-
nounced during the time set aside for that purpose that the government
had decided to suspend the decision pending further tnvestigation. As
provided by the rules each Opposition Party was given an opportunity to
react to this statement.'?® The matter ended when the government subse-
quently announced it would reverse the decision of the CTC .2

This example demonstrates how the two Standing Orders can be used

by Members to debate and draw attention to federal administrative agen-
cies. While the rules do not enable the House to take votes that would
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compel the agency in question to act in a particulur way, they can prod the
executive to do so. As well the debates inform the agency of the views of
Members and help it keep in touch with public opinion. They are therefore
one more part of the overall mechanism by which agencies retain an
element of contact with, and a degree of accountability to Parliament.

The final type of parliamentary business to be noted here is the thrice
weekly adjournment debate.'?’” On Monday, Tuesday and Thursday at
10:00 p.m. there is a thirty-minute period during which a Member can
bring up any matter for debate. Three topics are considered each night at
what has come 10 be known as the “‘late show’’. Any Membecr who gives
the Speaker proper notice is given seven minutes to make his point, after
which the government has three minutes to reply, No votes are taken on
the issues discussed. This procedure could of course be used to raise an
issue related to administrative agencies. For example, if the Opposition
had been unsuccessful in its motion under Standing Order 26 on the Bell
Canada rate increase it could have given notice to the Speaker of its
intention to raise the matter *'on the adjournment of the House™".

6. Conclusion

In conclusion, the varied procedures just noted all provide Members,
and cspecially those in Opposition, with the opportunity to debate or raise
matters relating to administrative agencies. They all suffer from the same
defect, which is that votes on binding resolutions of the House do not
result from them. This is consistent with the government’s prerogative to
control the business of the House. Yet despite this shortcoming, which is
shared by Question Period and the allotted days procedure, these parlia-
mentary devices are all important ways through which the House exercises
its supervisory function over the public sector. Because of their extraordi-
nary nature, though, they cannot be seen as a viable method of providing
continuous scrutiny of administrative agencies by the House of Commons,

B. Contacts with the Committees of the House

I. The Committee System

The House of Commons has always made use of committees. How-
ever, since the procedural reforms of the late 1960°s, which substantially
reduced the use of the Committee of the Whole. the role played by the
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standing committees has increased in importance.’® This shift of work
from the House to committees has been opposcd by some Members who
are of the view that it detracts from the role of the House as the centre of
debate of the nation’s business.”?® The increased delegation of work to
committees, it is argued, will result in a less responsible form of govern-
ment and consensus politics. This support of debate on the floor of the
House is balanced by the opinion that **. . . a strong attachment to the
sacred notion that parliamentury business should be conducted as much as
possible on the floor of the House . . . can only contribute to the ‘decline
of Parliament’ so often bemoaned by members,” 3¢

At present the committees do primarily three types of work. First of
all most government bills are referred to a committee after second reading
for clause by clause study. The performance of this function by the
committees in relation to administrative agencies was examined earlier in
this chapter during discussion of the legislative process.'' Secondly, the
committees are actively involved in the government financial process.
Most of the Estimates are now referred to committees for examination.
Witnesses, such as heads of administrative agencies, appear before the
commitiees to explain and justify the various requests for funds. Further-
more, the Public Accounts Committee is actively involved at the other end
of the financial process, when the Auditor General reports on the way the
government has spent the money granted to it. The role of the House of
Commons commiltees in the financial process is examined later in this
chapter.’® Thirdly, committees are from time to time involved in general
inquiries into substantive issues of policy arising from White Papers or
general referrals from the House. Such an inquiry could easily relate to a
particular adrministrative agency. or to administrative agencies generally,
As will be seen later,"™ committees have no general mandate over a
particular agency, but in practice all matters dealing with a particular
agency are dealt with by one committee. Table I {(p. 52) shows the com-
mittees and their related agencies.

() Structure

The House recognizes three types of committees. Special committees
are those which are set up to perform some particular task, and cease to
exist at the end of the session during which they are created. Standing
committees exist for the lifc of a parliament, and are used to conduct the
routine and ongoing business of the House. There are at present twenty
standing committees, most with a maximum membership of twenty. '™
Joint committees consist of Members of the House and the Senate, and
may be standing or special. The most important of these is the Standing
Joint Committee on Regulations und other Statutory Instruments. The
work of this committee as it relates to administrative agencies will be
discussed in detail later in this chapter.'#
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TABLE]

PARLIAMENTARY COMMITTEES AS RELATED TO
ADMINISTRATIVE AGENCIES

AGENCIES

Anti-dumping Tribunal
Atomic Energy Control Board
Canada Couoncil

Canada Employment and
Immigration Commission

Canada Labour Relations
Board

Canadian Film Development
Corporation

Canadizan Human Rights
Commission

Canadian Pension Commission

Canadian Radio-television
and Telecommunications
Commission

Canadian Transport
Commission

Economic Council of Canada
Immigration Appeal Board

[nternational Devetopment
Research Centre

Law Reform Commission
of Canada

Medical Research Council
of Canada

National Energy Board

Public Service Staff
Relations Board

Restrictive Trade Practices
Commission

Science Council of Canada

Social Sciences and
Humanitics Research
Council of Canada

Tux Review Board

War Veterans Allowance
Board Canada

STANDING COMMITTEE

Finance, Trade and
Ecanomic Affairs

MNational Resources and
Public Works

Broadcasting, Films and
Assistance (o the Arts

Labour, Manpower and
Immigration

Labour, Manpower and
Immigration

Broadcasting, Films and
Asgsistance to the Arts

Miscellaneous Estimates

Veterans Affairs
Broadcasting, Films and
Assistance 1o the Arts

Tranipartation and
Communications

Finance, Trade and
Economic Affairs

Labour, Manpower and
Immigration

External Altairs and
National Defence

Justice and Legal Alfairs
Health, Welfare and
Social Affairs

National Resources and
Puhlic Works

Miscellaneous Estimates
Miscellaneous Estimates
Miscelianeous Estimates

Miscellaneous Estimates

Justice and Legal Affairs

Veterans Affairs
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From another perspective, the committees can be divided into two
types: those which are functional and those which are topical. Functional
committees perform a single function over a wide range of topics. Exam-
ples are the Public Accounts Committee, which reviews the accounts of all
departments, and the Joint Committee on Regulations and other Statutory
Instruments, which has jurisdiction over all statutory instruments regard-
less of their subject matter. Most of the committees are topical, They
perform a number of functions relating to a single area of government, for
example, debate on legislation, review of the Estimates and inquiries into
policy matters. To illustrate, the Agriculture Commitiece performs these
functions in relation to agriculture, the Northern Pipeline Committee in
relation to the pipeline, and so on. The relevance of the distinction between
functional and topical committees will be seen later.'"

The committees of the Commons communicate with the House through
reports. The Standing Orders provide that committees may report ““from
time to time’.'*" In general committees will report each time they have
finished discussing a matter that was referred to them. Reports of commit-
tees are usually very brief. A report on a bhill referred to committee is
usually little more than a list of the wording changes recommended by the
committec. Reports on the Estimates are equally brief, usually amounting
to little more than a general statement of concurrence. In fact there often
is no report at all on Estimates, because Standing Order 58(14) provides
that they are deemed to be reported on May 31, and many committees do
not meet this deadline. On occasion, however, a standing committee will
be asked to conduct a general inquiry into a specific matter and a more
detailed, analytical report will result.

A committec only issues one report on any matter; there are no
dissenting or minority reports. Any opposition to the recommendations of
the committee must be recorded in the minutes of its meetings. This rule
has been criticized as tending to hide diversity of opinions and as tending
to obscure the opinions of Opposition Members. On the other hand there
is the real fear that allowing minority reports would result in there being a
“‘government”’ and ‘‘Opposition’” report on every issue. There would no
longer be any incentive for the committee to reach a consensus, and the
committees would become considerably less useful.

There is no provision in the Standing Orders that provides for auto-
matic debate of committee reports. While there will usually be debate on
any report on a bill, and a vote on any proposed amendments, there is
seldom any debate on substantive reports making policy recommendations.
A considerable reduction in the impact of the report results, and there is a
corresponding reduction in the incentive for committees to produce such
reports. As a result there have been frequent suggestions that provision be
made for the automatic debate of at least some committee reports, perhaps
by setting aside a special committee time in the House,
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The status of a committee report that has been concurred with by the
House is unclear. Concurrence in housekeeping reports, such as those
requesting permission to travel or to retain consultants, are pgenerally
treated as orders of the House, But concurrence on substantive reports is
regarded as a mere expression of opinion, and the government may ignore
the recommendations contained in them if it wishes. Giving reports the
force of law would probably reduce the independence of the committees,
for it would mean the government would not allow any recommendations
to be made which were contrary to its policy. There might also be a
reluctance to refer substantive issues to committees in the first place. The
result would be a reduction in the ability of the back-benchers to play a
role in policy formation, While it may not be desirable to give reports the
force of law, the government should be forced to respend to every
committee report and give its position on the recommendations in it.

In addition to the controversy over the extent to which use should be
made of committees, there has also been considerable discussion on
possible reform of the committee system. This hus arisen from a perception
that the committees are not now able to properly perform the tasks
assigned to them. The problems being experienced by committees may
stem from the fact that the procedural changes that increased their work-
load were primarily brought about to streamline proceedings in the House.
Little consideration was given to the effect these changes would have on
the committees themselves, " The discussion on the reform of the commit-
tee system revolves around the following issues: their mandate, their
membership, their chairmen, and their staffing. '

(b) Manduate

Despite the generality of their names the topical committces have no
broad mandate over their subject areas. The Agriculture Committee, for
example, may not investigate, debate or recommend on anything to do
with agriculture on its own initiative, Committees can deal only with those
things which are specifically referred to them by the House; if nothing is
referred they are inactive. No committee has jurisdiction over a particular
bill or part of the Estimates until there is a motion in the House to refer
the matter to them. No committee can conduct an investigation or attempt
to develop policy on any topic without the permission of the House.

There are a few exceptions to this general rule. Under the Standing
Orders the public accounts and all the Auditor General’s reports are
antomatically referred to the Public Accounts Committee, and certain
relevant documents stand permanently referred to the Committee on
Northern Pipelines.!*® A few statutes also refer matters to the committees
automatically, the most notable example being the Statutory Instruments
Agg,1H
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The lack of any general mandate has reduced the usefulness of the
work of committees and has led to disputes over the proper scope of their
deliberations. It means, first of all, that committees are at the mercy of the
government’s majority in the House. If the government for any reason
does not want a committee to discuss or investigate a particular topic it
can prevent it from doing so by simply refusing to send the matter to the
committee. The rules also prevent committees from displaying any initia-
tive in their policy areas. [deally committees should develop a degree of
expertise and be able to follow up on matters that arise during their
proceedings and seem in need of investigation. 1f they had a general
mandate they could begin discussions leading towards the creation of
policy, thereby increasing Members' input into the policy process by
involving them at an earlier stage. Committees could also perform their
supervisory role in a more cohesive and integrated way if their general
mandate included scrutiny of particular departments, Crown corporations,
and administrative agencies.

While the granting of a general mandate to House committees would
increase their vigor and independence, there is not unanimity on whether
this would be a good thing. As has ulready been noted, there is opposition
to strengthening committees at the expense of the House. If they were
allowed to act on their own initiative it is likely that they would develop
towards the American congressional model, where legislative committees
overshadow the legislature itself.™? Furthermore, the government is un-
likely to look favourably on committees that are too enthusiastic in their
scrutiny of the government, or that tuke too much of a lead in the creation
of policy. [ this were to happen it is likely that the government majority in
the committee would be called upon to vote along Party lines to protect
the administration and advance its programme. This would make commit-
tees increasingly partisan, and would result in their performing only those
tasks agrecd to by the government majority.!** Debate would tend to
follow Party positions, and commiittees would in the end be just as much
at the mercy of the government majority as they are at present. In these
circumstances the work of the committees could not hope to “‘assume a
critical significance related more closely to the national interest as a whole
than to stmple political differences’ .

(c) Membership

At the same time as the work of the committees was increased in
volume and importance, changes were made which tended to increase the
instability of their membership. At onc time a change of membership could
only be accomplished by a motion in the House itself; under the present
rules changes are made by the Chief Government Whip filing a notification
with the Clerk of the House.'* Such changes are made frequently to
ensure a government majority on ¢commntittees when regular Members are
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absent, to keep government Members in line,'® and to allow Members
who are not on the compmittee to participate in debates that affect their
constituencies. !’

Changes in the membership of committees under the new rules have
been so frequent that they have not only prevented the development of
any expertise and experience in Members in the subject matters dealt with
by the committees, but they have also on occasion been so frequent as to
actually disrupt the progress of meetings.'* During the first three sessions
of the 30th Parliament there were respectively 4,310, 1,749, and 1,409
substitutions of one member for another.11?

Related to the problem of instability in committee membership is that
of the size of committees. Even though there has been a marked reduction
in this respect since the beginning of the century, the standing and standing
joint committees existing in the last Parliament still provided for a total of
475 places. If the Members of the Cabinet, who do not sit on committees,
are removed, there were about two committee places per Member. The
work-load would, of course, be higher for smaller political Parties who try
to maintain representation on all committees.

While the ratio of two committee places per Member does not seem
large. it has been suggested that the number be reduced.'™ In the United
Kingdom only about half the Members of Parliament sit on committees. '*!
Members have large work-loads, and undoubtedly any relief would be
welcome. Reducing membership would help reduce the problem of over-
lapping meetings of those committees with common membership, and
would help Members schedule their time so that they can be in town when
the committee is to meet. This in turmn would reduce the need for frequent
changes in membership to maintain the quorum or the government majority
in the committee. 1t has also been said that in fact there is only a small
core group of Members who take committee work seriousty, and that it
would be better if only they were appointed to them.

(dy Chairmen

With the exception of the Public Accounts Committee, the Chairmen
of House of Commons committees are usually government back-benchers.
There has been some uncertainty as to the role that these Chairmen should
play. Under one model they would be like speukers of the committee —
impartial leaders who attempt to run the committee in such u way that its
work is done as efficiently as possible. Another approach sees them as
being highly partisan Members, whose primary task is to push the govern-
ment's business through the committee. At present the Chairmen are
forced to try to be both speaker and government Member at the same
time. It has been suggested that the Chairmen take on a more neutral role,
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and that Parliamentary Secretaries take on the role of the chief promoters
of the government's programme. This could be uchieved by following the
British practice of having the Speaker appoint the committee Chairmen
from a panel of Members from both sides of the House.

So tong as committees are split along Party lines it is difficult for them
to progress beyond the partisan debate that takes place in the House. 1t is
only when committee members develop a sense of common purpose and a
determination to inquire into the merits of a proposal regardiess of Party
positions that committees have an impact on policy.’® The Chairman is in
the best position to promote the development of such a consensus, but
only if he is not perceived as being primarily the champion of the govern-
ment’s cause, And even an impartial Chairman can only do this on the
more routine matters that are relatively free of strongly held partisan
positions, and regarding matters on which Parties have not yet taken a
stund.

It is, of course, unrealistic to think that politics can be completely
removed from House of Commons committees. It has however been
suggested that by giving Chairmen greater independence from the govern-
ment they would gain sufficient prestige to become a guiding force on the
committees. This would enable them not only to improve the quality of
committee work, but also to encourage constructive changes and improve-
ments to the government’s business before the committee. A Chairman of
this kind is probably just as effective at obtaining speedy consideration and
approval of government business as is a highly partisan one who will be
faced with opposition to every step he takes. On routine matters, such as
clause by clause study of uncontentious bills and the periodic review of
the work of administrative agencies, these Chairmen could be a real asset,
On the more controversial issues they could guide the proceedings while
the Parliamentary Secretary carried the government’s proposal towards the
eventual (est of the government's majority on the committee.

(e) Staffing

The provision of permanent expert staff for the committees of the
House has been a frequently suggested reform in recent years.'® This, it is
argued, would both strengthen the committees and improve the quality of
their work. It is felt that the only way committees can compete with the
bureaucracy and the government is by having their own sources of infor-
mation and some assistance with their work-load.

At present the committees have no permanent staff, but this is not to
say that they are completely on their own. The Committees and Private
Legislation Branch of the House provides them with all the necessary
transcribing and translating staff. The Branch will also assist with the
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drafting of Privatc Members’ bills, While it has no fixed budget for hiring
rescarch staff, a committiee is at liberty to ask the House for funds for this
purpose any time it feels it necessary. Somec have done this with great
effectivencss, For example, the committee that considered the White
Paper on Tux Reform made use of nearly twenty outside consultants. '™
The Standing Joint Committee on Regulations and other Statutory Instru-
ments has for some time arranged to have counset to work with it on a
continuous basts.

Fach Member of Parliament has a set budget for the operation of his
office, part of which is usually used to hire a research assistant. Some of
these people naturally deal with matters under discussion by committees.
As well, the political Parties are given funds to hire staff. An important
part of their work is briefing Members for committee work and accompa-
nying them to committee meetings. In addition Members may make use of
the Research Branch of the Parliamentary Library.'™ This facility has
forty-five full-time researchers with training in a variety of disciplines who
are available to assist Members as well as committees of the House, In
fact about half the staff-hours of the Branch are devoted to committee
projects, and one research officer spends all his time working for the
Public Accounts Committee, "¢ Finally, the Parliamentary Centre for For-
eign Trade and Foreign Affairs has for a number of years played a valuable
role in assisting certain committees of the House.

The provision for a permanent staff has not been universally scen as
the saviour of committees. The Director of the Research Branch of the
Librury of Parliament is of the view that a central research staff is more
efficient. The work of committees is subject to great fluctuations and a
central agency such as the Research Branch, he argues, can account for
this by shifting personnel.'"” In addition the Branch is said to be able to
provide a much wider range of expertise than a committee could realist-
ically expect to build up within its own staff. The Director of the
Parltamentary Centre has concluded that the most serious problems facing
the committees are luck of independence in the Chairmen, lack of strong
Opposition critics, the partisan nature of the subject matter, changing
membership and unmanageable schedules. Until these problems are over-
come, he states, the provision for staff for committees will be expensive
and ineffective. '™

It is difficult to see how staffing for committees would work in
practice. It is inevitable that they will remain somewhat partisun, and this
will limit the role that staff can play. It is unlikely that Opposition Members
would be happy with having the staff report to Chairmen given the present
close association of that position with the government. To a certain extent
the government and Opposition Members will always be interested in
different things, and it would be very difficult for staff to one day research
material for government Members, and the next day attack that material
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on behalf of the Opposition. "™ For work on more controversial matters it
is probably better to have resort to a facility like thc Research Branch of
the Library, which does not report to a government member. Alternatively.
additional funds could be given to Party caucuses, a proposal which has
the added advantage of allowing the Parties to decide which issues deserve
the most attention.

Staff for committees would probably be more useful as a type of
secretariat. As such they could collect information and put it in a more
usable form for Members of Parliament. They could also screen material
that comes before the committee, interpret technical data and point out
matters of particular interest. On occasion they might be used to assist in
the cross-examination of witnesses. [t is this type of function that has been
successfully performed by counsel to the Standing Joint Committee on
Regulations and other Statutory Instruments. A committee secretariat
could relieve the committee of some of its work-foud while recognizing
that in the end there is no substitute for a well informed and well prepared
Member who has thought about the issues before the committee.

() Conclusions

If there is one common factor in all the issues raised about House
committees, it is the degree of independence they should have from the
House and the government. A committee with a general mandate would
not have to rely on the government majority to refer matters to it. If
committees were to be allowed a degree of independence the government
would not call on its majority to vote the Party line as often, and this
would mean that frequent membership changes to maintain government
strength would not be necessary. An independent Chairman, whose pri-
mary task was not to speed the passage of government business, could
provide needed leadership and direction to the work of the committec.
Finally, a permanent staff would give committees the resources to tuke
advantage of a general mandate and any degree of independence they
might be given,

While any increased independence would strengthen the committec
system, as has been noted, this is not seen by all as a desirable result. The
government, naturally enough, does not want multi-party committees pro-
ducing reports and recommendations which run counter to stated govern-
ment policies or which are embarrassing to it. And as has also been noted,
some individual Members fear the strengthening of committees if the result
will be a weakening of the House of Commons. It is felt that a committee
system such as that used by the United States Congress would be inappro-
priate in the Canadian system. Such a system will probably never develop
here. Congressional committees have become independent because Con-
gressmen are not under the control of the administration and because Party
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discipline is weaker. This independence works both ways. Because the
administration and Congress are separated, and because the survival of the
government does not depend on votes in the legislature, the American
system can afford to have committees generating policy recommendations
that run counter to the position of the executive.

House of Commons committees will inevitably remain to some extent
dependent on the government. It is the legitimate task of the government
to govern, and this requires that their programmes be approved by com-
mittees. From time to time the government must call on its majority to
have this done. Party discipline must also remain strong in Canada because
the government must keep the support of the House of Commons. This
will always create a certain tension in the position of Members of Parlia-
ment. Any participation in non-partisan supervision or policy making at
the committee level will be limited by pressures from the government
caucus to support government policy and from the Opposition caucuses to
provide an alternative to government policy. These pressures, however,
can be limited by providing for committee input at an early stage of the
policy process, before Party lines have hardened and a question of confi-
dence arises. This requires that more discussion take place on White and
Green Papers, and less on government bills and Estimates,

Also important is a recognition of the role of Parliament as the
scrutineer and critic of the government of the day. A large part of this
function can be performed most effectively in committee, and committees
require some limited degree of independence to do so. There is no
Justification for structuring them so that they are unable to perform this
function. A certain allocation of resources and stability of membership is
needed to accomplish this. In addition, at least the supervisory mandate of
the committees should be guaranteed, so that each one is ussigned the
general scrutiny of the departments and administrative agencies it regularly
deals with. A simple provision that the annual reports of these agencies be
automatically referred to the committee may be all that is needed in this
respect. Certainly such a rule would eliminate abuses such as occurred
in 1967 when the government failed to refer the Auditor General’s report
to the Public Accounts Committee, '

The procedural changes made in the late 1960°s were unfortunately
implemented without there being any clear conception of what the commit-
tees’ role in the system should be. It is important that this role be defined
by first examining the role of the House of Commeons itself, and by then
seeing how committees can best help the House fulfil its role. Certainly
committees should be put in a better position to assist in the performance
of the House’s supervisory role al the more detailed level. As well they
can probably be developed to give the House a greater impact on govern-
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ment policy. When this is done it will be possible to provide the mandate,
membership and resources which committees need to perform their
assigned functions.

The committee system as it exists today does not enjoy a good
reputation. Observers, public servants and the Members of Parliament
themselves are almost universally of the view that committees are largely
ineffective. Exumination of legislation is disjointed and ineffective, and as
will be seen in the next section, review of the Estimates is almost non-
existent.'s' While the structural and procedural problems noted above are
partly responsible for this, many Members place some of the blame on
their own attitude to committee work. They admit that Members are often
poorly prepared, uninterested, overly partisan and too concerned with
narrow constituency matters and getting their names in the minuies. A
thorough, well prepared and persistent series of questions or comments is
rare. Some Members are extremely pessimistic, believing that committees
have deteriorated beyond salvation. But as the demands on the time of the
House grow, an increasing amount of the work of Parliament will have to
be done in committees or not done at all. This includes any effective
scrutiny of, or contact with administrative agencies. It is therefore impor-
tant that Members of Parliament re-examine their approach to committees,
along with the committee structure. If this is not done Parliament will deny
itself the oppertunity to engage in such scrutiny,

2. The Financial Process and Chairmen Appearances

As has already been noted the House of Commons plays an important
constitutional role in the government financial process.'® Initially Parlia-
ment approves the raising of revenue by the government, and then author-
izes the expenditure of the funds raised on specific programmes. The
second part of the process involves the checking of the expenditures of the
government for economy and compliance with spending authorizations.
Both these functions are performed to a large extent by the committees of
the House: the first by the various standing committees, and the second
by the Public Accounts Committee. Since administrutive agencies all
depend to some extent on the public purse, the financial process is an
important point of contact between them and Parliament through the
committees of the House of Commons,

(a) Supply Procedure

The initiative for preparing the Estimates of the agencies lies in the
agencies themselves. Once they have ascertained what they will require
for the upcoming fiscal year, the proposed budget is forwarded to the
Minister through whom the agency reports. Since the Minister must take
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the proposed expenditures to the Treasury Board and later to Parliament,
he is naturally interested in their content. It is likely, therefore, that he
will discuss the proposed budget with his advisers. This process is a
potential problem area, for it could be used by the Department to ‘‘second
guess’ or attempt to lessen the independence of the agency by controlling
its budget. All the agency Chairmen interviewed were cautious about the
dangers this presented, but none reported any attempts to influence the
agency in this way. '** Some hoped the Minister would trust their judgment,
while recognizing his right to seek advice from whomever he chooses.
Others were more reproachful of the idea that department officials should
be involved with their budgets. If the Minister had questions they thought
he should put them to the agency. Generally speaking, the more independ-
ence the agency was granted in its statute, the more determined it was to
retain full control of its financing.

After the ugency, the Minister, and the Treasury Board have agreed
on the budget, it becomes a part of the Estimates and goes to Parliament.
Since the Blue Book is the document that forms the basis of the debate in
the House, its contents are important. The information contained is similar
for most of the administrative agencies, and an outline of the data submit-
ted refating to the CRTC’s budget for fiscal yeur 1979-80 cun be used to
illustrate the material available to the Members,

The budget of the CRTC is all contained in one **vote™. Tts funding is
therefore distinet from the funding of any other programme. However,
because the whole budget is in one vote, there is no opportunity for the
House to vote approval of distinct portions of it, The information contained
in the CRTC Estimates is divided into six parts. The first part simply
states the total amount the agency is requesting under the broad title
“Vote 15 - Canadian Radio-television and Telecommunications’”, with
compurative figures for previous years. The second part provides more
detail on the totals given in the first part, breaking them down into
Administration (management, departmental, administration and legal serv-
ices), Policy and Evaluation (policy advice on cultural, technical and
programming matters), and Operations (licensing, processing of applica-
tions, hearings and economic advice). Also included is information about
the revenue generated by licence fees, and the cost of services provided
by other departments. The third type of information provided is a narrative
of the objectives of the programme, which is essentially a paraphrase of
section 3 of the Broadcasting Act.

In the fourth part of the Estimates the proposed cxpenditures are
broken down in another way. Here the division is according to the type of
cexpenditure: staff costs, transportation and communication, rentals and so
forth. This is followed in the fifth part by a breakdown, with comparative
data from previous yeuars, of the authorized and actual staff of the Com-
mission by department. The final part concerns the grants and contribu-
tions made by the CRTC. Since all the funds allocated for this purpose are
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spent in the same way, there is no further breakdown of this sum, and the
Estimates simply state: “‘Policy and Evaluation — Contributions towards
Research under Section 18 of the Broadcasting Act — 575,000.7

The format and content of the Estimates has been the subject of some
criticism. Members of Parliament complain about a lack of detail and the
difficulty of finding out exactly what the varicous entries mean. Part of the
problem is the sheer volume of the Estimates, a result of the scope of
modern government. The conflicting objectives of providing meaningful
data while keeping the quantity of information within manageable bounds
have vet to be reconciled. The Lambert Commission was also critical of
the present Estimates, The Commission found them hard to understand
and difficult to compare with the Public Accounts,

In their present form the Estimates fall short of establishing a suitable base
for accountability. They (ail (o disclose clearly why the government wants to
spend money, how it will spend it, and what the benetfits of the spending will
be, 1

The Lambert Commission was of the view that the objectives and sub-
objectives should be more precisely stated, and that the proposed pro-
grammes and spending should be related more closely to them. As a part
of its comprehensive report on the financial process of the federal public
sector, the Lambert Commission made a number of recommendations
designed to improve the format and content, and therefore the usefulness,
of the Estimates. '™

Once the Estimates are introduced into the House they are referred to
the various standing committees for discussion. This is to happen before
March 1 of each vear, and the committeces then have until May 31 to report
back to the House. The deadline for reporting back. which is often not
met, prevents a filibuster of the Estimates by the Opposition. While the
Estimates are in committee, motions can be introduced to have specific
amounts agreed to or reduced; only the government can move an increase
or a change in application of an amount.

Committees considering Estimates will routinely call witnesses from
the government to explain and justify the proposed expenditures. Among
these witnesses are the heads of the various administrative agencies. Their
appearances provide one of the most important contacts between the
House and administrative agencies. Some of these agency heads, such as
those of the CRTC, the CTC and the CHRC, appear alone, while others
accompany the designated Minister. For example, it has become the
practice for all parts of the Veterans Affairs portfolio, including the
Minister and the Chairmen of the CPC and the WVAB, to appear together.
In all cases the Chairmen are accompanied by members of their staff who
assist in providing the more detaitled and technical information requested,
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Committee minutes relating to the discussion of the budgets of the
CRTC, the IAB. the CPC and the WVAB were examined to identify the
nature of the interaction that takes place between the House and agencies
during the Estimates process. Supplementary data were obtained by inter-
views with Members of Parliament and the heads of seven administrative
agencies.'™ The minutes reviewed cover approximately budget vears 1977-
78 and 1978-79.

(b) The Canadian Radio-television and Telecommunications Commission

The debate in the Committee on Broadcasting, Films, and Assistance
to the Arts on the CRTC Estimates for 1977-78 began on March 17, 1977.1%7
Mr. Harry Boyle, the Chairman of the CRTC, had circulated an opening
statement to the Members earlier that day, and attended the meeting to
discuss it and the Estimates. The written opening statement was short and
included an outline of the work-load of the Commisston, some discussion
of the most rapidly increasing expenditures and an organizational chart.
Essentialty it attempted to e¢xpand on, and cxplain some of the information
contained in the Estimates.

After a few opening formalities, the Members of the Committee began
questioning Mr. Boyle. Two observations can be made about the discus-
sion that followed. First of all it did not proceed with either the written
statement or the Estimates as an outline or guide — indeed hardly any
mention was made of these two documents. This may be due to the fact
that some Members as much as admitted that they had not read the
statement, and one suspects the same held true for the Estimates. The
second point is that the discussion was very disjointed, with the Members
jumping from one topic to another.'™ The procedures used in House
committees partly explain this. for each Member is only allowed ten
minutes of guestioning at first. The Member who wishes to participate
further must wait until all the others have had their ten minutes, at which
time five more minutes are available to him. Ten minutes is too short a
period to sustain an in-depth inguiry into a particular topic, and so if the
next speaker does not pick it up, the Member must return to it later.
Alternatively the Member of Parliament who has several topics on his
mind must attempt to deal with them all superficially in this shost time,
only to be followed, perhaps, by another Member who will do the sume
thing with the same topics. There are several solutions to this problem.
First of all, the Committee, or the Members of one Party on the Commit-
tee, could nominate one of their Members to lead the questioning through
each topic, with other Members interjecting when necessary to follow up
a point. This method is used successfully by the Senate, where the lead
questioner is expected to undertake extra preparation for the meeting.
Alternatively, the Committee could agree to an agenda on which all the
topics would be listed. Discussion could then proceed from topic to topic
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with each Member asking questions on those of interest to him. Some
Members expressed reservations as to whether their colleagues would be
willing to give up their own time to implement the former suggestion, or be
willing to subject themselves to the discipline necessary for the latter.

When the Committee continued its ““discussion of the Estimates™
seven days later, the Chairman of the CRTC was again present. Of the
nine Members of Parliament who spoke at the earlier meeting, one was no
longer a member of the Committee, and three did not attend. The topics
raised at this meeting were very similar to those at the first meeting,
ulthough the debate was a little more cohesive because most of the
speakers referred, at least in part, to the inquiry the CRTC was holding
into allegations of bias in the CBC. The only question relating to the
Estimates concerned the number of persons employed by the CRTC, and
the number of those who earned over $15,000 per year.'®* This second
meeting concluded the discussion on the budget of the CRTC for 1977-78.

In November of 1977 the CRTC appeared before the Committee again,
this time in relation to the Supplementary Estimates to pay for the inquiry
into bias in the CBC. The new Chairman, Dr. Camu, was in attendance
and he made a brief opening statement in which he outlined recent changes
in the Commission memtbership and the work done on the CBC inquiry. '™
The Chairman mentioned the ¢ost of the inquiry and outlined some of the
research that had been undertaken in furtherance of it, However, since
most of the money had already been spent, and the report of the CRTC on
bias in the CBC was completed, there was no interest shown in the
Supplementary Estimates themselves, As at the March meetings discussion
ranged over a wide area: the new Chairman’s view of his position, French
television service in British Columbia, and various constituency problems.
The main topic was, though, the report of the CRTC on allegations of bias
in the CBC, and indeed the whole meeting was more of a discussion on
this report than on the Estimates. Frequent references were made to it,
and numerous questions were asked about the conclusions reached by the
CRTC. In this way the Members of the Committee managed to discuss
this report even though it had not been referred to them by the House.

The most recent discussion of the CRTC’s Estimates occurred in
April, 1978 when the 1978-79 Estimates were considered by the Commit-
tee.'" The usual practice of the Chairman giving an opening statement was
followed. In it Dr. Camu mentioned the total budget requested, and ex-
plained that the increase over the previous year was due to salary in-
creases, a greater number of public hearings and more advertising for those
meetings. Also outlined briefly were the work-load of the Commission,
some recent appointments, and the anticipated move of the CRTC to Hull.
The Committee debate was similar to that of the previous year in that no
questions were asked about the Estimates. General policy and constituency
problems were of primary interest. In the end the debate was a useful

65



forum for allowing Members to get information on the CRTC and to
express their views on the principal issues of broadcasting policy facing
the Commission. It was not, however, a meaningful examination of the
Estimates.

(c) The Canadian Penxion Commission and the War Veterans Allowance
Board

The Estimates of the CPC and the WVAB are considered by the
Standing Committee on Veterans Affairs. As was mentioned it is the
practice of this portfolio that the Minister and Chairmen of the relevant
administrative agencies appear as a group. The Minister makes un opening
statement which covers the whole field, When questioning starts the
agency Chairmen will take over when matters under their jurisdiction are
raised, This procedure was followed when the 1977-78 Estimates were
considered. '™ In addition to the Estimates and the Minister’s specch. the
Members were provided with a detailed supporting document which ex-
plained, inter alic, the objectives, work and organization of the CPC and
the WVAB.'™ There was therefore avatlable to the Committee a much
better and more detailed document on which they could base their discus-
sion of the Estimates.

Questions asked in this Committee were similar to those asked of the
CRTC in that Members were primarily interested in broader questions of
peolicy: the size of the pensions, hospital services, rules limiting eligibility
and similar problems. However, because the Minister is at these meetings
most such questions, which might otherwise have been asked of the
Chairmen of the WVAB or CPC, are directed at the Minister himself. It is
perhaps more appropriate that questtons on the policy underlying the
statute be answered by the Cabinet representative. But since Members are
interested in little else, it means that the Chairmen of the CPC and WVAB
are not as actively involved in the Committee meetings as they might be.
[n fact at the hearing on the 1977-78 Estimates Mr. Solomon, the Chairman
of the CPC, was asked only one question. It related to the case of a
particular constituent who was not recciving the pension he thought he
deserved. Mr. Thompson, Chairman of the WVARB, also fielded only one
question, relating to the effect of the collection of unemployment benefits
on a veteran's allowance. Almost no time was spent in this Committee on
an actual discussion of the Estimates. Because the Committee did not meet
the May 31 deadline set out in the Standing Orders, the Committee did not
complete its discussion of the Estimates, nor did it vote on them before
they were automatically reported back to the House,

When considering the 1978-79 Estimates the Committe¢ tfollowed

essentially the same procedures. A document to supplement the Estimates
had been prepared, and the Minister outlined the changes in the proposed
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budget. In this year the Estimates of the WVAR appeared as a separate
programme ‘‘making more visible the independent and quasi-judicial nature
of the Board." """ Discussion in the Committee again was not directed to
the Estimates; it concentrated on the policy behind. and eligibility for,
pensions, and on the status of certain classes of persons. The Chairman
and Deputy Chairman of the WVAB allended the meetings at which the
Estimates were considered and answered a few general questions about
eligibility. Mr. Solomon replied to a few guestions on the operations of the
CPC, especially on the backlog of cases, and on eligibility for pensions.

Supplementary Estimates for the 1978-79 year were presented in
November, 1978 and again in March, 1979, On the first occasion onc item
concerned the writing off of debts that had arisen from the overpayment of
war veterans’ allowances. While Mr. Thompson was present no questions
were directed to him on this or any other matter. On the other hand, even
though there were no Estimates relating to the CPC before the Committee,
Mr. Solomon attended and answered three questions on the availability of
pensions in certain circumstances. Discussion on the main Estimates for
1979-80 followed the pattern of previous years.

In summary, the discussion on Estimates in the Committee on Veter-
ans Affairs centred on two things, First of all. there were a number of
proposals, many of them put forward year after yvear, for increasing the
benefits paid to veterans. Secondly, there were numerous {actual questions
which essentially asked what the law or the regulations provided for in
given situations. Few guestions were actually directed to the Estimates
cven though the Members were always provided with a document contain-
ing supporting information on the proposed spending. This may indicate
that the primary reason for a lack of discussion on spending is not the
format and content of the Blue Book, Members viewed the Estimates
process as an opportunity to promote their pet projects and to obtain
information on the various programmes. Chairmen of agencies involved
were willing to participate in such a discussion to the extent that they
would appear even when their own Estimates were not at issue. In the end
Members obtained a fair bit of information on the content of the statutes
and regulations, but little knowledge of the Estimates.

(d) The Immigration Appeal Board

The TAB plays primarily an adjudicative role as the appellate body in
the immigration system. As such it has the powers of a court of record.
The Bourd also exercises important discretionary powers, In the Board's
early vears the Chairman, Miss Scott, attended the meetings during which
the Estimates of the IAB were considered, but this is no longer the case.
The last Estimates meeting attended by the Chairman was the one consid-
ering the 1972-73 Estimates.'™ Many of the guestions put on that day
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related to the serious backlog of appeals that had arisen. Some Members
proposed solutions to this problem and asked the Chairman if she had any
herself. Miss Scott indicated that it was not her function to propose
changes to the immigration system. Many of the questions asked showed
a basic misunderstanding of the work of the Board. Miss Scott answered
some of these even though they had little to do with her jurisdiction, and
on others suggested that the Minister should reply. Statistical data on the
work of the Board were also requested, as was information on the way the
Board processed certain difficult types of cases. At times the questions
required that Miss Scott explain the existing state of the law. Only one
inquiry was made into a pending case, the Member being interested in
knowing when a decision would be handed down. Miss Scott indicated it
would be soon. At this point the Minister interjected and pointed out that
the question was ‘“unfair’’ because the matter was sub judice '™ Only one
question was asked on the Estimates themselves.

The Chairman of the IAB has only appeared before the Committee
once since this meeting, in order to discuss Bill C-24. This meeting was
held irn camera due to the presence of the United Nations High Commis-
sioner for Refugees.!"™” At subsequent Estimates hearings the Board has
been represented by its Senior Registrar and its Director of Finance and
Administration., The absence of members of the Board has been noticed.
In response to one question the Minister replied:

The chairman takes the view that, if the Committee insisted on her appear-
ance, she would conform to that instruction, but that, as a judge of a court of
record, unless there is a specific requirement for her to be here. she prefers
not to be. 1 did not argue, although I did want officials here to answer
technical questions, and particularly dealings with the estimates themsclves. [
believe this has been Miss Scott’s practice for some time, although 1 think a
few years ago she was appearing. '™

Members responded that it had been a mistake to set up the Board as a
court. On another occasion a Member described the meeting as “‘an
exercise in futility’” because without the Board members there it was
impossible >’to put questions in respect of the decisions the Board has
made.’” "™ On both occasions Members with legal training tried, with some
success, to explain the status of the [AB as a quasi-judicial agency.

[n subsequent meetings on Supply, when the only representatives of
the Board were its administrative officers, the direction of questioning
changed. Those on immigration policy, on the present state of the law and
on improvements to the system were now put to the Minister. The Board’s
staff were subjected to technical questions requiring statistical answers,
and there were more guestions on the Estimates per se. There was still the
occasional question about the discretionary powers vested in the Board,
the operations of the Board. and about the appeal process, but no further
questions were put regarding particular cases before the [AB,
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In the end the Estimates hearings provide a less complete point of
contact between the House and the IAB than they do for the other
administrative agencies examined, One cun certainly appreciate the need
to maintain the independence of the Board, especially in respect of its
adjudicative functions, but on the other hand the House should have a way
of monitoring its exercise of its important discretionary powers. One
salutury effect of the absence of the Chairman at the meetings is that more
questions are directed at the Estimates, although even in this Committee
they were not subjected to an in depth inquiry.

{e) The Lambert Studies

Other research done on the Estimates heurings of House committees
largely confirms the observations just made. In the course of its inquiry
into the financial management and accountability of the government the
Lambert Commission analysed and classified the questions asked during
committee hearings on the Estimates of the CRTC, the CTC and the
NEB. '™ One interesting thing noticed during this research wus that appear-
ances were not always annuoal. About one year out of every three the NEB
did not appear, and the CRTC missed four out of the ten years examined.
[n recent yeurs, though, attendance seems to have become more regular.
In those years when Chairmen did appear, the average length of their
appearances was found to be about one day.

The Lambert study found that the Chairman of the CRTC used the
opportunity to make an opening statement with great success. The state-
ments, which generally explained the jurisdiction of, and the issues facing
the CRTC, helped to focus the questioning that followed. The type of
questions asked about the CRTC remained fairly constant from year to
yeur. The largest number (about a third) related to questions classified as
broad policy. There were also frequent questions on the mandate and
procedures of the agency, as well as on particular decisions that had been
made in the past or that were pending. Very few questions were directed
at the internal workings of the agency, the cutegory of guestion that
included matters most directly relevant to the Estimates. The researchers
concluded that the Committee was more effective in reviewing broader
policy than finances.

Appearances of the CTC were greatly influenced by the attitudes of
the two Presidents which the Commission had during the period studied.
The first, J. W. Pickersgill, declined to make any introductory comments,
did not bring sufficient staff with him to answer technical questions, and
generally had an obstructionist attitude. He often refused to answer ques-
tions. The meetings lacked direction, and the adversary relationship that
developed made for a very frustrating experience for the members of the
Committee. His successor, Mr. Benson, took a different approach. Always
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accompanicd by a large staff, he made helpful opening statements and was
very co-operative in answering questions. Not only did the members of the
Committee get more out of Mr, Benson's appearances, but it also took less
time to do so. Mr. Benson was able to develop a dialogue with the
Committee similar to that enjoyed with the CRTC.

Questions asked about the CTC concentrated on particular adjudica-
tive decisions. Mr, Benson wuas willing 1o answer these questions, even
those on cases pending before the Commission. (Mr. Pickersgill, on the
other hand, had always taken the view that the decisions must speak for
themsetves, and that because the Commission was a court of record any
comment by him would be inappropriate.) Comstituency problems were
another source of questions, particularty in regard to rail transport. Broad
policy issues were not raised as frequently as with the CRTC. Again there
were few questions that actually dealt with the Estimates. This Committce,
it wus concluded, played a large role as an ex post facto reviewer of
agency decisions, therchy providing a usetul source of feedback and input
for the Commission to take into account in the future.

When the NEB Estimates are discussed it is usually the Minister and
not the head of the agency who makes the opening statement. The Lambert
researchers attributed this to the greater degree of political control that
exists over the NEB. Questions asked of the NEB were similar to those
asked of the CTC in that a large number of them related to particular
decisions, There was not a lot of attention paid to broad policy issues, a
reflection of the attitude of the Minister who Insisted that such questions
be directed to him. A number of questions were asked about the mandate
and procedures of the agency, particuiarly on the interaction between the
NEB’s advisory and regulatory functions and on the overall independence
of the Board. Again very few questions were directed at the Estimates
themselves,

{f) Conclusions on Estimates Hearings

At this point a number of conclusions can be drawn about the nature
of the e¢xamination of government Estimates by the committees of the
House. Overall the meetings seem to perform two functions. They are the
only opportunity which Members have to ask Chairmen questions about
the work, procedures, and jurisdiction of agencies. As such they are an
important source of information on the programmes and organization of
the government. That this is needed can be seen by the frequent questions
that are essentially directed at ascertaining the existing content of the law
as contained in statutes and regulations, Secondly these Estimates hearings
function as a forum of accountability. During the hearings Members
frequently question two things: policy (either of the government or the
agency) and decisions that have been tauken by the agency. The meetings
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therefore provide the agencies with information on the range of opinion
existing in the country about their work, and they provide Members with
the opportunity to express their views on important issues of the day.

A third thing that is clear about the Estimates debates is that they
have nothing to do with the Estimates. There are a number of reasons why
a procedure that is ostensibly to deal with proposed expenditures ends up
dealing with everything but that. First of all, Members tend to be placed
on committees that deal with matters of most interest to them, and
naturzlly regard these matters as being of importance and worthy of high
priority in spending. It has often been noted that the individual Member of
Parliament in such a situation has no interest in cutting spending. Members
interviewed were generally willing to admit this, and agency Chairmen also
commented that the only suggestions they received about their expendi-
tures were that they should be increased. The result is that most Members
are content with any spending that takes place and so are not interested in
looking at it critically.

The second reason why Supply is not discussed may be the content of
the Blue Book. Any committee discussion will be more germane when
based on an agenda or document that can be used as the focal point of the
debate. The Estimates do not provide enough information to do this, and
the lack of information also conceals from the Members those things which
they should question. The experience of the Veterans Affairs Committee,
which is always provided with a document to supplement the Estimates,
shows however that the absence of a meuningful framework for the
discussion is not the only problem.

The third reason is a related one: opening addresses made by the
Chairman or Minister do not atways focus clearly on the Estimates. While
they do explain some of the changes in spending, they are also used to
outline the mandate of the agency and give an idea of the important policy
issues that are presently being considered. That the discussion which
follows should concentrate on these policy issues is not surprising. This is
perhaps compounded by the fact that the annual reports of some agencies
are tabled in the spring and so compete with the Estimates as the pole-star
of the discussion.

The nature of administrative agency expenditures is the fourth reason
why they are not discussed. Staff costs eat up most of these budgets and
the few programme expenditures which do exist are often specified by
statute. A fifth and related reason is simply that policy is much more
interesting than spending. Given the opportunity Members will always
steer the discussion to broader policy issues, and this is magnified by the
fact that there is no routine occasion in committees specifically set aside
to discuss policy. In fact one agency Chairman reported that it did not

71



matter why he appeared, be it on Estimates or on new legislation, the
questions asked were always the same and were always on brouder policy

matters.

Finally, there are what may be called structural problems with the
Estimates process. Among these are procedural problems such as the ten-
minute rule on gquestioning and the failure of committee Chairmen to
enforce relevancy rules, The government’s general attitude of secrecy was
also cited as a problem. Some Members were willing to admit that the
unprepared MP should share the blame. There have also been isolated
examples of agency Chairmen approaching the hearings with an unco-
operative attitude.

The conclusion that Supply meetings are used for grievances, consti-
tuency problems and policy debate was confirmed in interviews with
agency Chairmen and Members of Parliament. Generally speaking Mem-
bers were most critical of the process, but both groups agreed that it did
not result in an effective examination of the government’s spending pro-
posals. Some Members were of the opinion that under the present system
the House really relies on the Treasury Board and the Auditor General to
control expenditures. It may be that this will have to continue, with the
House being content to spot check in detail selected Estimates each year.
If this were done on a random basis, with an element of surprise as to
which Estimates would be examined in any particular year, the House
could probably conduct at least as effective a scrutiny as it presently does.

Despite its shortcomings all the Chairmen interviewed were willing
and eager to continue to participate in the process in its present form.
Many reported that the average MP had either no idea, or at best a
mistaken one about the mandate and powers of their agency. This was of
concern to them and they welcomed the opportunity to explain themselves.
Some of them also noted that these meetings were the only real chance
Members had to ask questions, and saw the resulting exchange of infor-
mation as important for both sides. Also noted was the psychological and
constitutional importance of agencies appearing on Supply. To do the
Estimates poorly was seen as better than not doing them at all, for at least
there was the potential for questioning expenditures. In this way the rights
of the House were preserved, even if they were not exercised. The
Chairmen also welcomed the opportunity to find out what was concerning
Members. There was a strong feeling among many of them that Members
knew what was going on in the country, and that the agency should keep
in touch with thetr concerns. Some commented that at times they wished
there was more reaction to their decisions and work. Furthermore, there
were few negative aspects of the procedure; the meetings did not interfere
with agency work because Members were willing to accept that matters
suh judice could not be discussed. The experience of the 1AB was the only
exception in this regard, and even this agency maintains a dialogue with
the committees through the appearances of its staft.
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It is hard 1o assess the impact that committee appearances have omn
the policies followed by agencies. There is of course no power in the
committees to pass resolutions binding agencies, but the Members can
influence even if they are not able to control. One Chairman recalled an
occasion when the interpretation by the agency of a statute was changed
because of a comment made by a committee Member, Other Chairmen felt
the meetings did have an influence on their agencies, even if it was only at
the subconscious level. It was also pointed out that suggestions made by
Members could become the subject of government policy or statutory
amendment. There is certainly a place in the system for a periodic review
of the work of administrative agencies by the House. It is perhaps unfor-
tunate that the Estimates debate has come to be used for this purpose as
this creates the worst of both worlds. Becaunse the Estimates process is
being used to review policy, the Estimates themselves do not receive
proper attention. And because the Estimates debate is not designed for a
review of policy, the broader policy review is not being properly carried
out, Despite its shortcomings, though, the committee meetings to consider
the Estimates remain an important point of contact between the House and
administrative agencies.

(g} Public Accounts and the Auditor General

The House is also involved at the final stage of the government’s
financial process. Each year the Public Accounts of the government are
prepared and then examined, along with the Auditor General's Report, by
the Public Accounts Committee. The Public Accounts provide information
on the actual expenditures of the government for the fiscal veur. For
comparative purposes information is also provided on the appropriations
for the year, the difference between appropriations and expenditures, and
the expenditures for the previous year. This data is generally provided on
the total programme costs, the costs broken down by activity, the costs
broken down by object (salaries, communications, rentals, etc.), and on
grants and contributions.!%!

The Auditor General, as the auditor of the Public Accounts of
Cuanada, '™ examines anneually the records and accounts of administrative
agencies. Any problems he finds will appear in his annual report to
Parliament which is automatically referred to the Public Accounts Commit-
tee under Standing Order 65(1)(q). The Committee considers this report
and reports to the House its own conclusions and recommendations. The
reports to the House may cover a number of topics. or may be concerned
with only one issue. An example of the latter is the report prepared
in 1978 on the payment by Atomic Energy of Canada Ltd. of agency
fees relating to the sale of nuclear reactors to foreign governments. '™

On the whole administrative agencies have not had a great deal of
contact with the Public Accounts Committee. This is partly because of the
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relative insignificance of the amounts spent by agencies and the nature of
their expenditures. They have not been mentioned frequently by the
Auditor General, and accordingly do not often come to the attention of the
Committee. None of the Chairmen of agencies interviewed had ever
appeared before this Committee. In his report on the year ending on
March 31, 1977 the Auditor General did note that the CTC had overpaid
subsidies to a railway, but this part of the report was not discussed by the
Committee and did not find a place in its report to the House.'™ The work
of the Public Accounts Committee remains, however, an important poten-
tial point of contact between the House of Commons and administrative
agencies.

3. The Standing Joint Committee on Regulations and other
Statutory Instruments

The increase in the scope and size of government has been dealt with
in a number of ways, one of them being an increased use of delegated
legislation. Delegated legislation has been justified in a number of ways. It
is said to save scarce parliamentary time, to enable quick decisions and
changes to rules, to allow for unforeseen contingencies in new legislation,
and to deal with technical matters in which Parliament has no expertise.'®
Its critics point out the dangers involved in enacting measures without
public debate or consultation, and the possibility of abuse in the exercise
of the power.® Parliament, as the legislative branch of government,
naturally takes a great interest in this delegated power, and as the grantor
of the jurisdiction owes a particular responsibility to ensure its proper
exercise. In Canada, Parliament fulfils its obligations in this regard largely
through one of its committees, the Standing Joint Committee on Regula-
tions and other Statutory Instruments. As the right to create statutory
instruments has at times been given to administrative agencies, the Joint
Committee is another example of Parliament coming into contact with
them through its committees.

(a) The Background of the Joint Committee

Parliamentary review of delegated legislation got off to a rather late
start in Canada. It was not until 1930 that the Regulations Act provided
for the regular printing and publishing of a significant number of statutory
instruments. ' Regulations made under this Act provided for a review of
the form of the instruments by various officials in the Depurtment of
Justice and the Privy Council Office.'®™ Parliament did not itself engage in
the review of statutory instruments at this stage, and in 1964 the Special
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Commons Committee on Procedure and Organization recommended that
the House become involved through a proposed new committee. Nothing
was done, however, until 1968 when the Special Committee on Statutory
Instruments (known after its Chairman as the MacGuigan Committee) was
established. ™

The function of this Special Committee was to recommend *‘proce-
dures for the review by this House of instruments made in virtue of any
statute.”’ After a year of work it produced a comprehensive report covering
many of the important issues raised by statutory instruments: the need for
publication, the form of enabling statutes, the definition of a statutory
instrument, limits on regulation-making power, and procedures for control
of delegated legislation by the courts, the executive and Parliament.'® The
major recommendation of the Special Committee was that the House
should set up a standing committee to monitor and review statutory
instruments on a continuous basis, The new committee was to be primarily
interested in questions of vires and form rather than content, but was to
have the power to refer regulations to the topical committees of the House
which would examine their substance. The only sanction the committee
would have was to refer a regulation to the government for reconsidera-
tion.

The MacGuigan Report was generally well received. The government
was of the view that its recommendations could not be implemented unless
the old Regulations Act was replaced, and this was done in 1971 by the
enactment of the Statutory Insiruments Act.' The new Act was to upply
not just to regulations but to a somewhat broader class of statutory
instruments, although there were certain exceptions in respect of interna-
tional relations, national defence and security, federal-provincial relations,
voluminous regulations and those of limited application.’ Most regula-
tions were to be published or available for inspection, and most statutory
instruments would be subject to review by a proposed new scrutiny
committee. Not all the recommendations of the Special Committee were
accepted. The exemptions were somewhat broader than the Committee
had suggested, enabling clauses were not to be referred to the scrutiny
committee, and not all statutory instruments would be available for public
inspection. '™

As to the scrutiny committee, it was eventually decided that this
should be a Joint Committee of the Senate and the House of Commons.
Section 26 of the new Act recognized the mandate of the committee;

26. Every statutory instrument issued, made or established after the coming
into force of this Act, other than an instrument the inspection of which and
the obtaining of copies of which are precluded by any regulations made
pursuant to paragraph () of section 27, shali stand permanently reterred to
any Committee of the House of Commons, of the Senate or of both Houses of
Parliament that may be established for the purpose of reviewing and scrutiniz-
ing stalutory instruments.
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The Joint Committee itself was established through the Standing Orders of
the House and the Rules of the Senate. It was given no power to approve
or veto delegated legislation, or to refer instruments 10 other standing
committees, but it ¢could report to Parliament which in turn could ask the
government to reconsider the instrument.

The scrutiny committee as established is unusual for a number of
reasons. It is one of the few joint committees of Parliament. This will
perhaps provide for some continuity in membership. The Joint Committee
has a statutory mandate, meaning that it does not have to rely on the
government majority to refer delegated legislation to it. As opposed to
most committees which are “‘topical””, this Committee has a *‘functional’”
Jurisdiction, and its work ranges across the whole spectrum of government.
Furthermore, a practice has developed of appointing an Opposition Mem-
ber as House Joint Chairman, and the Committee has managed to work in
an cbjective and non-partisan manner. Finally, the Joint Committee is one
of the few which has a support staff (o assist it in its work.

(b) The Work of the Joint Committee

On occasion the Joint Committee has had other matters (such as the
Green Paper on Public Access to Government Documents) referred to it,
but most of its time is spent examining statutery instruments. For this it
has established a fairly routine procedure. As has been noted, the Commit-
tee’s jurisdiction extends more to questions of vires, form, and ‘‘the liberty
of the subject’” than to the substance of the instruments. The Committee
has developed fifteen criteria, relating mainly to clarity, publicity, vires,
reasonableness and conformity to the Canadian Bill of Rights. which are
applied in reviewing the instruments that come before it. "™ The criteria are
not permanent and must be re-approved by the House at the beginning of
each session.

Initially, counsel for the Committee examines all statutory instruments
that come to thetr attention. 1f the staff comes across anything that violates
a criterion, an opinion is prepared and the instrument, along with the
opinion, is sent to the members of the Committee. The matter is then
taken up at the next meeting. The usual reaction of the Committee, if it
agrees that there may be problems with the instrument, is to direct counsel
to write to the department or agency concerned outlining the Committec’s
concern and asKing for a response.'™" If the problem is one that has arisen
before and on which the Committee has taken a stand, counsel may write
for an explanation on their own initiative. Often the response received is
satisfactory to the Committee. On many other occasions discussions will
result in a solution acceptable to all concerned. Where the problem remains
unresolved the Committee has several alternatives. A few of the Commit-
tee’s members may have informal discussions with the Minister concerned.
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The Committee may send further correspondence outlining more clearly
the position it takes and its reasons. The Committee may also engage in
formal hearings to which it would call witnesses involved with the creation
of the instrument. (During such hearings counsel has always participated
in questioning witnesses. although some Committece members have taken
the view that he should do no more than prepare questions for the
Members to ask.) If in the end the problem remains, the only recourse of
the Joint Committee is to report its findings, opinions and recommenda-
tions to Parliament.

The procedure just outlined would be applicd to regulations made by
administrative agencies.'" A number of them have a regulation-muking
power (sometimes in their own right but usually subject to control by a
Minister or the Governor in Council), and many issue decisions, orders or
licences, which by definition, are statutory instruments, Obviously the
work of the Joint Committee provides an important contact between these
agencies and Parliament. Not only are their actions subject to scrutiny by
the Committee based on the fifteen criteria. but there is also the possibility
that there will be a change in agency decisions or policy based on
Committee objections. This happened, for example, when the Committee
convinced the CTC to remove the requirement that passengers on a charter
flight provide their Social Insurance Number to the airline. 7 Despite the
lack of any means of forcing changes to regulations, the work of the Joint
Committee is one of the few areas where Parliament can go beyond mere
supervision, and actually initiate changes in the conduct of administrative
agencies.

(¢} Limitations on the Work of the Joint Committee

The present Statutory Instruments Act and the work done by the Joint
Committee undoubtedly represent an improvement over the type of review
of statutory instruments that existed prior to this decade. There remain,
however, some serious flaws in the system of review as it currently exists.
Most of these problems were outlined by the Committee in a recent
comprehensive report to Parliament, '™

One problem is the very volume of statutory instruments. Even though
many instruments never come to the attention of the Committee. those
which do could easily overwhelm the small staff available to do the work.
There are also definite limits on the amount of work the Committee can
deal with, meaning that a large increase in staftf might only serve to replace
one bottle-neck with another. Resorting to several subcommittees might be
a solution. This problem was recently brought to a head by the publication
of the Consolidated Regulations of Canada, which place all the pre-1972
regulations under the jurisdiction of the Joint Committee for the first time.
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Another unresolved problem relates to the scope of the review of
statutory instruments. The Joint Committee has developed a complete set
of criteria relating to form and vires, but the equally important task of
reviewing their substance remains undone. The House at present is able to
examine in detail the substance of any new legislation, and there does not
seem to be any reason why it should not be able to do the same with
delegated legislation. In this regard prior examination is naturalty desirable,
but even the more practical “‘after the fact'’ scrutiny would be a step
forward. 1t will be recalled that the MacGuigan Committee’s solution to
this problem was to give the Joint Committee the power to refer regulations
to the topical standing committees of the House. To date, this recommen-
dation has not been acted on, nor has there been any provision for direct
reference of statutory instruments to the topical committees of the House,'®

One seemingly simple procedural problem has caused the Committee
a great deal of trouble in fulfilling its mandate. The Sraturory Instruments
Act provides that certain statutory instruments “‘shall stand permanently
referred’” to the Joint Committee.2" There is, however, no provision for
the actual transmission of these instruments to the Committee. Those
which are published in the Canada Gazette are easy enough to obtain, but
the requirement for publication is incomplete. Counsel for the Committee
must therefore rely on luck and the co-operation of the regulation-making
authorities to locate many instruments.* There is no question that many
are not located under existing circumstances, and the Joint Committee has
recommended changes to correct this. "

There is also the problem of the lack of any effective sanction in the
hands of the Committee. Clearly much has been and can be done through
discussion and persuasion. Furthermore, as the opinions of the Committee
become more widely known it is to be expected that officials drafting
instruments will alter their views on the acceptability of certain kinds of
provisions. But where these methods fail the Committee has no recourse
but to report to Parliament, and even the approval of the report by the
House and Senate does not compel a change in the offending instrument.
Despite the fact that other jurisdictions have utilized a variety of proce-
dures that allow their legislatures to affirm or annul delegated legislation,
the MacGuigan Committee concluded that the only power needed in
Canada was a power to refer a questionable regulation to the government
for reconsideration.* Others have also expressed the opinion that public-
ity and persuasion ure the most effective controls. because if the govern-
ment is not prepared to reconsider, it will not allow the instrument to be
defeated.* But the MacGuigan Committee was clearly working on the
assumption that a reconsideration recommendation would be debated
in the House. At present the Standing Orders make no provision for such
a debate either automatically or on the initiative of a set number of
Members. *°
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While the problems just noted are serious enough in themselves, the
most difficult question facing the Committee has been the definition of a
statutory instrument. A primary obstacle has been the drafting of the Act:

The definition of a statutory instrument provided in the Act is incomprehen-
sible. The Committee has devoted a great amount of time and effort to trying
to glean from the words of section 2{1){d) of the Staturory Instruments Act a
clear meaning and a clear definition of a statutory instrument. The effort has
heen wasted and legislative action is necessary . . . Unfortunately, the defini-
tion of a statutory instrument is so hedged about with exceptions, at one and
the same time explicit in nature but obscure in meaning, and with qualifica-
tions direct and indirect, and is so flawed with a triple negative that it is
useless. "

The Committee has been unable to decipher the very definition on which
its jurisdiction depends. Adding to this problem has been the refusal of
some officials to release documents which they feel are not statutory
mnstruments. When the Committee asks to see the document so that it can
form its own opinion on whether it falls within the definition in the Act, it
is often met with the rather circular argument that since the document is
not a statutory instrument, the Committee has no right to see it.

A strict reliance by certain parts of the government on the definition
of “‘statutory instrument’” has led to other problems. A great many
manuals, guidelines and directives contain rules that could just as easily
have been put in regulations. Junior public servants who have no authority
to allow exceptions to departmental policy are reguired to treut these
guidelines as if they have the force of law, yet many of the departments
involved insist that because these documents are not in the form of
regulations, the Committee has no right to receive copies of them. Partic-
ularly troublesome have been the guides issued to Immigration Officers to
assist them tn deciding whether to ullow persons to enter Canada. A
related problem has been the adoption by the Department of Justice of
what the Committee has named the “‘magic formula™ method of deciding
if something is a statutory instrument. At present the definition in the Act
states that a statutory instrument exists under the execution of a power
“by or under which such instrument is expressly authorized to be issued.””
As the Department put it:

[t is our reading of these words that in order for an instrument to be a
statutory instrument, the enactment pursuant to which the instrument is made
must expressly authorize its issuance, making or establishment. For example,
a provision of an Act may provide that the Governor in Council may by order
exempt persons from the application of the Act. In our view, the resulting
order would be a statutory instrument because it would be an order made in
the cxercise of a power conferred by or under an Act of Parliament “under
which such instrument (i.¢. the order) is expressfy authorized to be made™. If
the enactment had provided that the Governor in Council may exempt persons
from the application of the Act, then the resulting instrument of exemption
would not, In our view, be a statutory instrument because no instrument is
expressly authorized to be issued, made or established .
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Even if the wording does bear this meaning. it is a particularly arbitrary
way of deciding what will or will not be subject to parliamentary scrutiny.

Finally the Committec has had trouble with what it has termed a lack
of co-operation. Confrontation and secrecy have characterized the appear-
ances of many witnesses. Information has been withheld. Particularly
important has been the refusul of some departments to give their reasons
for believing that a regulation is intra vires when the Committee thinks
otherwisc. The refusal to explain their position on a particular regulation is
supported by the argument that those reasons are confidential advice given
by the Department of Justice to the government. The resulting lack of any
dialogue on problems identified by the Joint Committee has reduced its
ability to assess the correctness of its own opinions, and has prevented the
resolution of these difficulties by informal agreement. Fortunately a num-
ber of the larger administrative agencies with independent legal offices
have not adopted this attitude.

Despite the timitations on its work the Committee has managed to
make some progress in controlling delegated legislation. In fact most of the
shortcomings identified have acted only to limit the scope of the Commit-
tee’s work, not the usefulness of the work itself. Constant appeals for
reform by the Commtittee will hopefully be heard one day.

(d) Other Types of Control

The work of the Joint Committee is the most thorough and visible
form of scrutiny of delegated legislation taking place today. There are,
however, other types of control in operation, some of them parliamentary
and some non-parhiamentary. The list includes publication, prior consulta-
tion, various statutory provisions, another committee of the House, the
Bill of Rights, the CHRC, and Cabinet control.

The MacGuigan Committee started off its report by stating that ““this
report is based on the assumption that public knowledge of governmental
activities is the basis of all control of delegated legislation.”**" This
assumption manifested itself in the recommendation that it was sufficient
for the new scrutiny committee to have the power only to recommend
reconsideration of statutory instruments. It also manifested itself in the
recommendation that as many regulations as possible should be published.
and that all others should be available to the public unless interests of
national security prevailed.

The primary object of the Regulations Act had been to introduce the
first systematic scheme for the publication of regulations. Under this Act
the Governor in Council could exempt regutations from publication, but
the exempting order had to be tabled in the House. The present Statutory
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Instruments Act is wider in scope, and defines a sub-class of statutory
instruments called *“regulations’. Only regulations are required by statute
to be published, but the Governor in Council can order the publication of
other statutory instruments.2" Furthermore, the Governor in Council can
exempt regulations from publication if they only apply to a small group of
persons, or if registration and publication is “‘not reasonably practicable’* 21
Exempted not only from publication but also from inspection and distribu-
tion are statutory instruments relating to international relations, national
security, federal-provincial relations, and those the release of which would
result in serious detriment to a person affected by the instrument. Unlike
the situation under the old Act, the new Act does not provide for the
tabling of exempting orders.

The availability of delegated legislation is of great importance. Com-
pliance with the law cannot be expected if the persons affected by it do
not know what it says or that it exists. Scrutiny of delegated legislation is
not effective unless Parliament can obtain the statutory instruments that
have been made. Under the existing system the provisions for the publi-
cation of regulations appear adequate, although for purposes of parliamen-
tary scrutiny it would be desirable to have exempting orders tabled in the
House. On the other hand the publication of statutory instruments that are
not regulations is haphazard and incomplete, The problem is compounded
by the previously noted lack of any method of transmitting these docu-
ments to the Joint Committee, 1t is here that the greatest need for change
exists.

A major criticism of the use of delegated legislation is the lack of
public debate and consultation before it is made, The required '‘threc
readings’’ of a bill provide ample time for interested persons to react to
statutory proposals, and bills are often allowed to die on the Order Paper
if substantial revisions appear necessary. There is no similur opportunity
bailt into the enactment of statutory instruments. This, however, is a
general rule to which there are exceptions. An example is found in the
Broadcasting Act which gives the CRTC the power to pass regulations
only after interested parties are given a reasonable opportunity to make
representations.?!" There are twelve other statutes with similar provisions, 2’
and no doubt a great deal of informal consultation also takes place.?** Prior
consultation is not always possible. In some cases the very reason for
delegating a legislative power is the need for speedy changes that would be
thwarted by a lengthy consultative process. In other cases prior notice of
a proposed regulation could allow for widespread avoidance of its provi-
sions, Consultation should be encouraged when possible as it enables a
party to react before the regulation is made, whereas most other forms of
scrutiny and control of statutory instruments only allow response to a fuit
accompli.
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As was pointed out earlier the Joint Committee has no power to
disallow regulations, and there is little that the House can do in response
to a Committee Report. Some statutes do provide for an affirmative or
negative power over statutory instruments. While these provisions have
been enacted on a purely ad foc basis, there are certain patterns that can
be identified.

Several statutes provide for the revocation of statutory instruments on
the initiative of parliamentarians.?'* Four of these atlow this procedure to
be set in motion by either House of Parliament, but require a negative
resolution in both Houses before the instrument is revoked.*'* Two others
give exclusive jurisdiction to revoke to the House of Commons.?'® One
more provides that either House can start the procedure, and that a vote
in either House is sufficient for revocation.*'” Another allows either House
to present the Notice of Motion, but is silent as to whether one or both
Houses must vote to reveke.?'™®

The Clean Air Act provides in three places that certain instruments
are “subject to negative resolution of Parliament.” 2'® This seems to be the
only instance of the use of the standard terms ‘‘subject to negative (or
affirmative) resolution of Parliament’ as defined in the [Interpretation
Act.?® These terms were first added to the Act when the Statutory
Instruments Act was passed. Any regulation so subject must be tabled in
fifteen days and may be annulled *“in accordance with the rules of those
Houses.”” Unfortunately neither House has adopted any rules that provide
for setting the revocation procedure in motion, or which provide for time
to debuate u motion of revocation. The provisions of the Clean Air Act are
therefore meaningless because it is impossible to use them. There are two
other statutes which suffer from this same flaw: they provide for revoca-
tion (although not in the terms of the Interpretation Act) but do not set out
any procedures to exercise this right. 2!

Provisions that statutory instruments will not come into force until
affirmed by Parliament are rare in Canada. Regulations under the Export
Act cease to have effect at the end of the session after they are made
unless they are affirmed by both Houses.??* Certain orders under the
Customs Tariff are in force for only 180 days (or 15 days after Parliament
next sits) unless approved by resolution of Parliament.?* There is a
provision in the Employment and Immigration Reorganization Acr that
allows the Cunada Employment and Immigration Commission to extend
the application of a Schedule **subject to affirmative resolution of Parlia-
ment.”"¥%" Finally the Anti-Inflution Act, now spent, provided for its
extension by Order in Council subject to approval of both Houses of
Parliament.#

Related to these statutory provisions is a unique provision of the
National Parks Act **8 It allows the Governor in Council to extend the
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boundaries of a national park by proclamation. A Notice of Intention to
issue such a proclamation must be published in the Canada Gazeite,
whereupon it stands referred to the Standing Committee on Indian Affairs
and Northern Development. The Committee is required to discuss the
matter and then report to the House its approval or disapproval of the
proposed proclamation. The section then provides for a binding vote of the
House on the proclamation without debate. This appears 1o be the only
statute that grants a committee of the House the power to recommend the
revocation of a statutory instrument.

The Bill of Rights provides for another, albeit rather narrow, form of
control over regulations. Section 3 directs the Minister of Justice to exam-
ine all regulations for compliance with the principles of the Bill of Rights,
and gives the Governor in Council the right to prescribe how this exami-
nation will be carried out. The Canadian Bill of Rights Examination
Regulations provide for the transmittal to the Minister of a copy of every
regulation, and require that he attach to each a certificate stating that it
has been examined. **7 If any violations of the Bill of Rights are discovered,
the Minister prepares a report, which is deposited with the Clerk of
the House of Commons. This type of scrutiny is also provided for in
the Statutory Instruments Act and in the criteria used by the Joint
Committee. **

The Human Rights Act authorizes the CHRC to ‘“‘review any regula-
tions, rules, orders, by-laws and other instruments’ for compliance with
the principle of the Act.?® To date the Commission has not undertaken
any systematic screening of such instruments, and has only made inquiries
when a specific complaint is received. No system for exchanging informa-
tion has been set up with the Joint Committee. It is perhaps unfortunate
that this jurisdiction was not granted to the Joint Committee, for the
routine checking of every regulation by the Commission would result in a
great deal of duplication of effort.

The final method of controlling delegated legislation is through the
Governor in Council. Most statutes which grant a power to make statutory
instruments vest it in the Cabinet, even though the instruments will usually
be drafted somewhere else. This provides a certain check on these instru-
ments. However, what is more relevant here is the power often given to
the Cabinet to vary regulations made by administrative agencies. The
following subsection of the Natioral Transportation Act.** covering rules
made by the CTC, is representative;

64.(1) The Governor in Council may at any time, in his discretion, either
upon petitien of any party. person or company interested. or of his own
motion, and without any petition or application. vary or rescind any order,
decision, rule or regulation of the Commission. whether such order or decision
is made inter partes or otherwise, and whether such regulation is general or
limited in its scope and application; and any order that the Governor in

83



Council may make with respect thereto is binding upon the Commission and
upon ail parties.

Since the executive would be responsible to Parliament for any action it
took under this subsection, provisions of this type provide an indirect form
of control by Parliament over statutory instruments created by an admin-
istrative agency. The MacGuigan Committee and the Lambert Commission
both thought that all regulation-making agencies should be subject to this
type of provision.*?

() Conclusions

The scrutiny of delegated legislation falls into two parts: scrutiny of
form and scrutiny of substance. Purliament at present has in place a system
suttable for the review of the form of statutory instruments, though that
system comntains a number of flaws and anomalies. On the other hand,
review of the substance of delegated legislation is virtually non-existent,
being confined to a few isolated statutory provisions providing for positive
or negative resolutions in the Houses of Parliament. There is no process
that transmits statutory instruments to the Members, and no forum in
which they can examine the content of those instruments which do come
to their attention. Lacking these two things, Parliament is unable to fulfil
its role as scrutineer of the government in this vital area. An important gap
in the relationship between Parliament and those administrative agencies
with delegated legislative power is the result. Clearly Parliament cannot do
everything that needs to be done in relation to statutory instruments. This
may be an area where priorities have to be set, with Parliament being
content to concentrate on the substance of the instruments while leaving
the review of form to other centres of responsibility . 2%

C. Contacts through the Ministers

In the parliamentary system of government, it is the Cabinet that
performs the executive functions of government: the implemecntation of the
laws passed by the legislative branch, the spending of money as autho-
rized, and the day to day control of the public service. Because by
convention the Ministers are also Members of Parliament, there is a link
between the House and the rest of the government. This section briefly
discusses the nature of this link, especially as it applies to administrative
agencies, and examines the role of the Minister as & point of contact
between Parliament and the agencies.

84



