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Endnotes

1. This is essentially the approach followed by the American Law Institute in
drafting its Model Code of Pre-Arraignment Procedure (Washington, 1975).
In its Code it provided for such matters as the right to counsel at
identification procedures, the suppression of evidence of identification, and
the general conditions under which identifications should be made. It then
provided that “‘[alny law enforcement agency engaged in identification
procedures ... shall issue regulations ... implementing the provisions of
this Article.” The Code then lists a number of objectives of a fair
eyewitness identification procedure (Article 160.1(2)).

2. In England there has been some dispute as to whether or not pretrial
identification procedures should be subject to statutory control. Tradition-
ally. the conduct of lineups has been governed simply by a circular prepared
by the Home Office, infra note (2. However, the Deviin Report, infra note
12, recommended that the rules should be enacted as a schedule to a
statute (p. 150), This has also been urged by a number of commentators:
see Justice Memorandum, 1974, infra note 12, p. 17, and Walker and
Brittain, infra note 24, p. 20. Although the rules were revised by the Home
Office in light of the recommendations of the Devilin Report, they were not
incorporated in a schedule to a statute. Most recently. The Royal
Commission on Criminal Procedure (hereinafter cited as the Philips Report),
Cmnd. 8092 (London: HMSO, 1981}, p. 69, recommended that *‘when the
Government is considering legislation in the field of pre-trial criminal
procedure it should examine the possibility of making identification
procedures subject to statutory control ..."".

The Scottish Working Group on Identification Procedure under Scottish
Criminal Law, Cmnd. 7096 (Edinburgh: HMS0, 1978). p. 9. noted that the
Deviin Report's recommendation to embody some of their recommenda-
tions in legislation involved no major departure from “‘what has become
traditional in English law, which in criminal matters favours codification or
legislation™’. However, they noted that in the Scottish legal tradition,
practically the whole of criminal law was still left to the common law:
therefore, they suggested that the guidelines they recommended should not
become statutory, but should be published by HMSO (p. 39).

3. British North America Act, 1867, s. 91(27) (U.K.).
4. Id.. s. 92(14).

5. See, in particular, ss. 452(D{(fNi), 453CDX0) and 450 2)(d)(i} of the Criminal
Code, R.5.C. 1970. ¢, C-34.

6. R.5.C. 1970, c. I-].
7. (1977, 73 D.L.R. (3d) 491. at 531.
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(1978). 90 D.L.R. (3d) 161, at 193.
Id.. p. 193,

See generally W. Bellack, The Constitutionality of the Proposed Guidelines
Jor the Conduct of Prewrial Evewitness Identification Procedures, a paper
prepared for the Law Reform Commission and on file at the Commission.

In the spring of 1979 the Law Reform Commission received the guidelines
used in conducting lineups by police forces in the follewing cities: Toronto.
Edmonton, Vancouver, Montréal and Guelph. In drafting these guidelines,
we were assisted by these local rule-making efforts, However. although
most police forces have a set of guidelines for their members to follow
when conducting identification procedures, such guidelines often have
shortcomings. They are often far from comprehensive: on many important
questions they provide little puidance; they differ from police department to
police department; they are often not followed; and, at least in some
instances, they do not reflect good law enforcement practices.

Home Office, Identification Parades and the Use aof Photogruphs for
Identification, Home Office Circular No. 109 (London: HMS(), 1978%)
(hereinafter referred to as Home Office Circudar on Identification Parades.
1978). The circular contains two separate codes, one governing parades.
the other the use of photographs. Each code is divided into rules and a
mort detailed narrative for the assistance of the police called Administra-
tive Guidance. Neither the rules nor the guidance have any authorily in
law; they are similar in authority to “Judges' Rules”. The circular was
published two years later, and embodies many of the recommendations of
the Report 1o the Secretary of State for the Home Department of the
Departmenial Committee on Evidence of Identification in Criminal Cases
{l.ondon: HMSO, 1976) (hereinafter referred to as the Deviin Report). For
a comparison of the recommendations of the Devlin Report and the rules
proposed in the Home Office Circular 109. 1978, and a critique of the
circular for failing to adopt more of the recommendation of the Deviin
Report. see M. Walker and B. Brittain, fdentification Evidence: Practices
and Malpractices: A Report of JAIL (London: JAIL, 1978). See also
Justice, Evidence of Identitv: Memorandum to Lord Deviin's Committee
(London: Plumridge, 1974} (hereinafter referred to as Justice Memorandum,
1974).

The regulations for the District of Columbig; Clark County, Nevada; New
York City; and Oakland. California are reprinted as appendices in F. Read.
“Lawyers at Lineups: Constitutional Necessity or Avoidable
Extravagance?” 17 University of California at Los Angeles Law Review
339 (1969). Regulations in Los Angeles: New Orleans; and Richmond.
Virginia are discussed in Note, “‘Protection of the Accused at Police
Lineups™, 6 Columbia Journal of Law and Social Problems 345 (1970).
The regulations of the Pittsburgh Police Department are set ouf in an
appendix in Comment, “‘Right to Counsel at Police Identification Proceed-
ings: A Problem in FEffective [Implementation of an Expanding
Constitution™", 29 University of Pittsburgh Law Review 65 (1967).

See D. E. Murray, "'The Criminal Lineup at Home and Abroad™, |1966]
Utah Law Review 610: Comment, “*Possible Procedural Safeguards Against
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Mistaken Identification by Eve-Witnesses™. 2 University of California at
Los Angeles Law Review 352 (1955); Note, ""Due Process at the Lineup’.
28 Lowisigna  Law Review 259 (1968); Read, *‘Lawyers at Lineups:
Constitutional Necessity or Avoidable Extravagance?'” 17 University of
Cafifornic at Los Angeles Law Review 339 (1969): Scbel. Eve-Witness
Identification (New York: Clark Boardman, 1972). ch. 7.

American Law Institule. A Model Code of Pre-Arraigament Procediure
{Washington. D.C.: 1975), ss. 10.3. 160.1-160.7.

Project on Law Enforcement Policy and Rulemuaking. Model Rules:
Evewitness Identification, revised draft, (Arizona: April 1974}.

Great Britain, Criminal Law Revision Commitiee, FEleventh Report;
Evidence (General), Cmnd. 4991, (London: H.M.8.0.. 1972), paras. 196-
203; Scotland. Scottish Home and Health Department, Criminal Procedure
in Scotland — Second Report (Thomson Committee), Cmnd, 6218
(Edinburgh: HMSO, 1975), chapters 12, 46, and fdentification Procedure
winder Scottish Crimingf Law, Cmnd. 7096 (Edinburgh: HMSO, 1978);
South Australia, Criminal Law and Penal Methods Reform Committee,
Second Report: Criminal Investigation (Adelaide: A. B. James. Govern-
ment Printer. 1974). chapters 6, 9. and Third Report: Court Procedure and
Evidence (Adelaide: A. B. James, Government Printer. 1973), ch. 8.
Commonwealth of Auvstralia Law Reform Commission, Report Neo. 2:
Criminal Investigation (Canberra: Australian Government Publishing Ser-
vice, 1973); New Zealand, Criminal Law Reform Commitiee, Report on
the Question of Whether an Accused Person Under Arrest Should Be
Reqgrired 1o Auend an Identification Parade (Wellington: Government
Printer. 1972), and Report on Identification (Wellington: Government
Printer, 1978).

See, for example. An Act Relating to the Investigation by Members of the
Atistratiun Federal Police of Offences Against the Laws of the Common-
wealth and of the Ausiralion Capital Territory, and for Purposes Connected
Therewirh, ss. 35, 36, Bill 246, given first reading in The Senate. The
Parliament of the Commonwealth of Australia, November 8, [981.

See, for example. the essays collected in M. Porgrebin, The [fnvisibfe
Justice Svstem: Discretion and the Law (Cincinnati: Anderson Publishing.
1978).

This list of the objectives to be achieved by a detailed regulation of the

police conduct of pretrial identification procedures could be considerably
lengthened. Professor Kenneth Culp Davis, in his treatise on Discretionary
Justice: A Preliminary Inquiry (Baton Rouge: Louisiana State University
Press, 19691, pp. 90-91, suggests the following objectives:

The objectives of a good program for reform of police practices
should be (1) to educate the public in the reality that the police make
vital policy. (2) to induce legislative bodies to redefine crimes so that the
statutory law will be practically enforceable, {3) to rewrite statutes to
make clear what powers are granted to the police and what powers are
withheld, and then to keep the police within the granted powers, (4) to
close the gap between the pretenses of the police manuals and the
actualities of police behavior. (5) to transfer most of the policy-making
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power from patrolmen to the better qualified heads of departments,
acting on the advice of appropriate specialists. (6) to bring policy-making
out into the open for all to see, except when special need exists for
confidentiality. {7} to improve the quality of police paolicies by inviting
suggestions and criticisms from interested parties, (8) to bring the
procedure for policy determination into harmony with the democratic
principle, instead of running counter to that principle. (9 to replace the
present police policies based on guesswork with policies based on
appropriate investigations and studies made by qualified personnel. and
(l3) to promote equal justice by moving from a system of ad hoc
determination of policy by individual officers in particular cases 10 a
system of central policy determination and a limitation of the subjective
judgment of individual officers to the application of the centrally
determined policy.

Even when confronted directly with an important identification issue, the
Supreme Court of Canada seems reluctant to suggest standards for the
proper conduct of police identification procedures, See 5. A. Cohen. Due
Process of Law: The Canadian Syvstem of Criminal Justice (Toronto:
Carswell. 1977), p. B4, citing R. v. Marcoux (1976), 24 C.C.C. 2d) I,
[1976] | 5.C.R. 763.

In the United States. when the Supreme Court was concerned about the
dangers of improper police conduct in pretrial identification procedures, it
seized upon the constitutional safeguards of right to counsel and the right (o
due process, and invoked the exclusionary rule because it was unable 1o
draft a comprehensive statute or regulations that might bave minimized the
risks of wrongful conviction. See H. R. Uriller, The Process of Criminal
Justice: Investigation and Adjndication, 2nd ed. (St. Paul. Minn.: West,
1979). This obviously was not necessarily the most efficient manner of
dealing with the problem.

Great Britain, Criminal Law Revision Committee. supra note 17, para.
196. Judge Carl McGowan of the District of Columbia Circuit Court of
Appeals has noted that many experts feel that faulty identifications present
“conceivably the greatest single threat to the achicvement of our ideal that
no innocent man shall be punished”. €. McGowan. Constitutional
Interpretation and Criminal ldentification™. 12 William and Marv Law
Review 235, at 238 (1970). The drafters of the American Law Institute’™s 4
Madel Code of Pre-Arraignment Procedure, supra note 15, observed that
“a wide variety of experienced persons consider and have considered the
pre-trial identification as a crucial factor in the fair and accurate
determination of guilt or innocence, and a factor as to which certain kinds
of error, once committed, are particularly hard to remedy and particuiarly
likely to lead to unjust results™ {p. 422). See generally the views of the
commentators referred to in note 24, infra.

See E. B. Block, The Vindicators (New York: Doubleday. 1963). E. M.
Borchard, Convicting the Innocent (New Haven: Yale University Press.
1932); R. Brandon and C. Davies, Wrongful Imprisonment: Mistaken
Convictions and Their Consequences (London: Archon Books, 1973 P.
Cole and P, Pringle, Can You Positively Identify This Man? (London:
André Deutsch. 1974); Deviin Report, supra note 12; 1. Frank and B.
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Frank, Not Guilty (1957; reprint ed., New York: Da Capo Press. 1971); F.
Frunkfurter. The Case of Sacco and Vanzetti: A Critical Analysis for
Lawyers and Laymen (Boston: Little, Brown and Co., 1927); E. Gardner,
The Court of Last Resort (New York: Pocket Books, 1932); Justice
Memorandum, supra note 12: P. Hain, Mistaken Identity: The Wrong Face
of the Law (London: Quartet Books, 1976); L. Hale, Hanged in Error
{Baltimore: Penguin Books, 1961); M. Houts, From Evidence to Proof: A
Searching Analvsis of Methods to Establish Fact (Springfield. llinois:
Charles C. Thomas, 1956}; National Council of Civil Liberties, Memoran-
dium of Evidence to the Devlin Commitiee on Ideniification Parades and
Procedure (London, 1974), Appendix; F. O'Connor, ** *That's the Man': A
Sobering Study of Eyewitness ldentification and the Polygraph'™, 49 5i.
John's Law Review 1 (1974); C. H. Rolph, Personal Ideniity (London:
Michael Joseph. 1957); P. M. Wall, Eve-Witness Identification in Criminal
Cuasex (Springfield, lllinois: Charles C. Thomas, 1965); M. Walker and B.
Brittain., supra note 12, [this book, detailing a number of cases of wrongful
conviction in England, was published by a group called “‘Justice Against
the Identification Il.aws™]; B. Wentworth and H. Wilder, Personal
Identification (Boston: R. G. Badger. 1918); J. H. Wigmore, The Science
of Judicial Proof, 3rd ed. (Boston: Little, Brown & Co., 1937), pp. 250-
254. G. Willams, The Proof of Guift: A Study of the English Criminal
Triat, 3rd ed. (London: Stevens and Sons, 1963). pp. 119-120; W. Willis,
An Essay on the Principles of Circumstantie! Evidence, 7th ed. (London:
Butterworth & Co.. 1937), pp. 192-202.

In addition to the studies referred to in the text, see Judge Jerome Frank,
who, in a book dealing with miscarriages of justice, stated that “'{pjerhaps
erroneous identification of the accused constitutes the major cause of the
known wrongfit]l convictions™'. Frank and Frank, supra note 24, p. 6l.
Houts also concludes from his studies that '‘eyewitness identification is the
most unreliable form of evidence and causes more miscarriages of justice
thanr any other method of proof”’. Houts, supra note 24, pp. 10-11.

Borchard. supra note 24, p. xiii.
Brandon and Davies, supra note 24, p. 24.
The terms of reference for the committee were:

To review, in the light of the wrongful convictions of Mr. Luke
Dougherty and Mr. Laszlo Virag and of other relevant cases. all aspects
of the law and procedure relating to evidence of identification in criminal
cases; and to make recommendations. (Deviin Report, supra note 12,
p. vii)
See M. A. Méndez, ** ‘Memory, That Strange Deceiver’, Book Review of
The Psychology of Eyewitness Testimony by A. Daniel Yarmy', 32
Stanford Law Review 445 (1980).

See O. Hilten, “*Handwriting Identification vs. Eyewitness [dentification™.
45 Jowrnal of Criminal Law, Criminology and Police Science 207, at 212
(1954).

See S. Paikin. “‘Identification as a Facet of Criminal Law™, 29 Canadian
Bar Review 372 (1951).
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See Borchard, supra note 24, pp. 1-3.
See Rolph, supra note 24, p. 81.

R. v. Craig (1933), 49 C.I.R. 429, at 446 (Aust. H.C.}. Both Wigmore
and Morgan. the outstanding scholars in the area of the law of evidence,
have thoroughly analysed the logical processes of testimonial proof. See, in
particular. Wigmore, supra note 24; E. M. Morgan, ""Hearsay Dangers and
the Application of the Hearsay Concept'”, 62 Harvard Luw Review 177, al
184 (1948).

R. v. Browne and Angus (1951), 11 C.R, 297. 99 C.C.C. 141 a1 147,
(19513 1 W.W.R. (N.S.) 449. See also K. v. Harrison (No. 3) {1951, 12
C.R. 314, 100 C.C.C. 143 at 145, (1951 2 W.W.R. (N.S)) 318 (B.C.
C.AY R, v. Yates (1946}, 85 C.C.C. 334 (B.C. C. A R. v. Smith,
[1952] O.R, 432 at 436, 103 C.C.C. 58 at 61 {(Ont. C.A.).

For citation to the literature of the various efforts psychologists have made
to alert lawyers and judges to the psychological process of testimonial
proof, see N. Brooks, “‘Psychology and the Litigation Process: Rapproche-
ment?”” in Law Socicty of Upper Canada, Department of Continuing
Education, Psychology and the Litigation Process (Toronte: 1976), pp. 26-
29; see also the literature cited in note 37, infru.

The literature published in the last six years is voluminous. For a review,
see B. R. Clifford and R. Bull, Thae Psvchology of Person ldentification
{London: Routledge and Kegan Paul. 1978); F. J. T.evine and I. L.. Tapp,
“The Psychology of Criminal ldentification: The Gap From Wade to
Kirby™, 121 University of Pennvsivania Law Review 1079 (1973); E. F.
Loftus, Evewitness Testimony (Cambridge. Mass.: Harvard University
Press. 1979); F. D. Woocher, "'Did Your Eyes Deceive You? Expert
Psychotogical Testimony on the Unreliability of Eyewitness Identification’”,
29 Stanford Law Review 969 (1977); A. D. Yarmey, The Psvchology of
Eyewitness Testimony (New York: Free Press. 1979); Symposium, “‘Eye-
witness Behaviour™ in 4 Law and Human Behavior (No. 4) 237-394 (1980).

Somewhat surprisingly. although the courts have never thoroughly analysed
the psychological process of proof, they have been aware that the real
danger in eyewitness testimony has been with the honest but mistaken
witness. [ndeed, in a number of cases, appeal courts have overturned jury
verdicts where the trial judge has suggested to the jury that they need only
be convinced of the identifying witness's honesty. For example. in a 947
case from British Columbia, two police officers had identified the accused
as the culprit and the trial judge told the jury there was no possibility of the
police officers being mistaken in their identification of the accused. He
went on to say that “‘if the defence’s statement is true, Detectives
McDonald and Pinchin are not honest, but they are perjurers and have
come here and deliberately perjured themselves™™. R. v. McClellan (1947),
4 C.R. 425 at 426. The British Columbia Court of Appeal ordered a new
trial because the jury was misled about the real dangers of eyewitness
testimony.

In a robbery case where the defence was one of mistaken identity, the
Ontario Court of Appeal ordered a new trial because the charge given by
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the trial judge on the issue of identity was substantially the same as what
was then required by section 134 of the Criminal Code to be given by trial
judges in rape cases. Mr. Justice Jessup stated that in his opinion:

.. such a charge is insufficient with respect to an issue of identifica-
tion by an eyewitness because it tends 1o caution the jury only on the
credibility of the witness and not also on the inherent frailties of
identification evidence arising from the psychological fact of the
unreliability of human observation and recollection. (R. v. Sutton, [1970]
2 O.R. 358 at 368)

For a review of the literature, see Loftus, supra note 37, ch. 5; see also K.
H. Marquis, J. Marshall, and S. Oskamp. “Effects of Kind of Question
and Atmosphere of Interrogation on Accuracy and Completeness of
Testimony ', 84 Harvard Law Review 1620 (1971).

See, for example, A. Doob and H. Kirshenbaum, *'Bias in Police Lineups
— Partial Remembering'”, 1 Journal of Police Science and Adnmtinistration
287 (1973).

A psychologist, in clarifying the role of applied eyewitness testimony
research, has referred to the variables that affect eyewitness accuracy but
which cannot be controlled as “*estimator™ variables, and to those vartables
that can be controlled in the criminal justice system as *system’ variables.
(G. L. Wells, “Applied Eyewitness-Testimony Research: System Variables
and Estimator Variables™, 36 Journal of Personality and Social Psychology
1546 {1978).

A commentator has observed that “’[tlhe influence of improper suggestion
upon identifying witnesses probably accounts for more miscarriages of
justice than any other single factor — perhaps it is responsible for more
such errors than all other factors combined™. Wall, supra note 24, p. 26;
but see Woocher, supra note 37, p. 970.

R. Buckhout, A. Alper. 8. Chern, O. Silverberg and M. Slomovits.
“Determinants of Eyewitness Performance on a Lineup™, 4 Bulletin of the
Psvchonomic Sociery 191 (1974} (approximately 40 per cent correct
identification); R. Buckout. **Nearly 20000 Witnesses Can Be Wrong™", 2
Social Action and the Law Newsletter {No. 3) 7 (1975) (In this study a
purse-snatching was staged on television. Only [5.3 per cent of the 2.145
viewers who responded to 2 guestionnaire correctly identified the “*mugger’’
from a lineup held subsequently. Simply by guessing the viewers would
have selected the ‘‘mugger’” 14.3 per cent of the time); E. Brown. K.
Deffenbacher and W. Sturgill, “*Memory for Faces and the Circumstances
of Encounter™, 62 Journal of Applied Psychology 311 (1977) (approximately
50 per cent correct identification}; H. R. Dent and F. Gray, ““ldentification
in Parades’. 1 New Behaviour 366 (1975} (approximately 14 per cent
correct identification); see also G. L. Wells, M. R. Leippe and T. M.
Ostrom, ‘*Crime Seriousness as a Determinant of Accuracy in Eyewitness
Identification™”, 63 Journal of Applied Psychology 345 (1978). Of course
these precise accuracy rates are quite meaningless because they reflect the
varied conditions under which the studies were done and for many reasons
may not be translatable to real-life crime situations. As well, of course, in
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real life, false identifications do not pose a threat of wrongful conviction
unless the witness choases the police suspect out of the lineup; if someone
else is chosen the police will be aware of the error. See R. C. L., Lindsay
and G. L. Wells, ""What is an Evewitness-Identification Error?: The Effect
of Lineup Structure Depends on the Definition of a False Identification’”,
unpublished. However, these studies do provide a general indication of the
unreliability of eyewitness testimony. b might be the case that in real-life
situations, because of the traumatic nature of a real ¢rime and the influences
of police investigation, the rate of accuracy is even much lower.

Devlin, suprat note 12, p. 7.
U.5.v. Wade, 388 1.5, 218 (1967).

id.. p. 229, quoting G. Williams and H. A. Hammelman, ‘‘Identification
Parades: Part "', [1963] Criminal Law Review 479 at 482,

See B. Clifford, "'The Relevance of Psychological Investigation to Legal
Issues in Testimony and [dentification’’, [1979] Criminal Law Review 153,

Williams, supra note 24, pp. 119-120 ("It would be pleasant. but unduly
oplimistic, to think that the danger inherent in identification evidence by
comparative strangers to the accused is now generally recognized. The fact
is that juries do not recognize its unreliable nature...”"); see also Frank and
Frank, supra note 24, pp. 19-23. Borchard, whose observation was based
upon his study of sixty-five cases of wrongful conviction. noted that
“*[jluries seem disposed more readily to credit the veracity and reliability of
the [eyewitness] wvictims of an outrage than any amount of contrary
evidence by or on behalf of the accused. whether by way of alibi character
witnesses, or other testimony.”” Borchard, supra note 24, p. xiil.

See the survey of prosecuting attorneys in Lavrakas and Bickman, *'What
Makes a Good Witness?”’, presented to the American Psvchological
Association, Chicago, 1973, cited and discussed in Loftus, supra note 37,
pp. 12-13.

Deviin Report. supra note 12, appendix B,

“Reports and Propoesals: Identification Issues', 19 Criminal Law Reporter
(BNA) 2416 {August 18, 1976).

See E. Loftus, “'Reconstructing Memory: The Incredible Eyewitness™, 8
Psvchology Todav (No. 7) December 1974, p. 17, reprinted in L5
Jurimetrics 188 at 189 (1975).

See, for example, R. C. L. Lindsay, G. L. Wells and C. M. Rumpel.
**Can Peopie Detect Eyewitness- Identification Accuracy Within and Across
Situations?"” 66 Journal of Applied Psychology 79 (1981).

See G. L. Wells, R, C. 1., Lindsay and T. J. Ferguson. “‘Accuracy.
Confidence and Juror Perceptions in Eyewitness Identification’, 64 Jowrnaf
of Applied Psychology 440 (1979).

See generally A. G. Goldstein, “The Fallibility of the Eyewitness:
Psychological Evidence™, in B. D. Sales, ed., Psychalogy in the Legal
Process (New York: Spectrum, 1977), pp. 223, 225-227.
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See Brandon and Davies, supra note 24, p. 42 {‘Most of us, in our
everyday lives, when we meet someone, recognize him; it is relatively
unusual to have 1o make an identification that does not involve a large area
of recognition. Because this generally works in everyday life, we trust it;
and this trust is mistakenly extended to areas of identification where it
ought not to apply ™).

See generally, the Deviin Report, supra note 12; Loftus, supra note 37,
Woocher, supra note 37; D. Starkman, '‘The Use of Eyewitness
Identification Evidence in Criminal Trials™, 21 Criminal Law Quarterly 361
(1978-79); 5. Saltzburg, American Criminal Procedure: Cases and Com-
mentary (St. Paul, Minn.: West, 1980), p. 548 and following.

The case for detailed and carefully constructed pretrial eyewilness
identification procedures was made by one author by stating the following
prepositions. He stated that if the propositions are accepted, then we must
also accept that our system of justice requires “‘the goverment to use more,
rather than less, reliable identification procedures when doing s0 is neither
unduly expensive nor otherwise damaging to legitimate government
interests™".

(1) Studies indicate that evewitness identification presents grave
dangers of error.

(2) Studies indicate that the usual dangers can be exacerbated by
suggestive procedures, which may be employed intentionally or
unknowingly by law enforcement personnel.

(3

—

Once improper suggestion affects a witness. it may be difficult
— impossible sometimes — to remove the lingering influence of
the suggestion.

4

b

Measures can be taken which would reduce suggestivengss and
thereby reduce some of the dangers of misidentification.

{5) The eyewitness may be unaware of the true dangers of
misidentification and overconfident about his or her ability to
“finger"” the right person.

(6

Photographic procedures present special problems of reliability
because the witness making the identification does not have all
the sensory data available at a lineup.

(7) Police officers often will not be aware of the real dangers of
misidentification or the extent to which certain police conduct
may contribute to those dangers.

(8) Jurors may not appreciate the dangers of misidentification or the
suggestiveness of certain police procedures.

(9) Without a videotape reproduction of an identification, recon-
structing what happened in an effort to discover whether
suggestive procedures were used, and if so to what extent, often
may be impossible.

(1) Once suggestive techniques affect an identification, it is difficult
to measure how important the effect is on subsequent identifica-
tions.
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{11) In many instances, tdentification procedures can be improved at
minimal cost to the government and with no non-pecuniary
harm to governmental interests.

{12) Our system of justice rests in large part on the assumption that
the innocent should be protected against erroneous convictions.
even though protection of the innocent produces acquittals of
persons who, in fact, are guilty.

5. A. Saltzburg, American Criminal Procedure: Cases und Com-
mentary (8t. Paul, Minn.: West, 1980}, pp. 544-545.

In The King v. Dwyer and Ferguson, [1925] 2 K.B. 799 at 803, 18 Cr.
App. R. 145 at 148, 41 T.L.R. 186 (C.C.A.), a case involving eycwilness
identification evidence. the court noted, ‘it is the duty of the police to
behave with exemplary fairness, remembering always that the Crown has
no interest in securing a conviction, but has an interest only in securing the
conviction of the right person’. Of course, the erection of any effective
safeguards against the danger of unjust convictions invariably imposes a
cost in terms of fewer convictions of the guilty. This fact was openly
acknowledged in the Deviin Report, supra note 12, p. 7:

... the only way of diminishing the risk [of mistaken identification] is
by the erection of general safeguards which will inevitably increase the
burden of proof ... in the end and overall our recommendations are
bound to mean that the benefit of a higher acquittal rate will be bestowed
on the guilty as well as on the the innocent. Some of the guilty will be
violent criminals.

See generally Doob and Kirshenbaum, supra note 40.

This phenomenon is similar to that found in psvchological experiments
where experimenters have found that “‘subjects in experiments seem
concerned that their data be useful for the experimenter’’. (fd.. p. 288)

In [/.5. v. Wade. supra note 45, pp. 230-232, the Supreme Court of the
United States noted that:

The defense can seldom reconstruct the manner and mode of lincup
identification for judge or jury at trial. Participants’ names are rarely
recorded or divulged at trial.... In short, the accused’s inability
effectively to reconstruct at trial any unfairness that occurred at the
lineup may deprive him of his only opportunity meaningfully to attack the
credibility of the witness’ courtroom identification.

For example, Rule 9 of Home Office Circidar 109, 1978 provides:

An officer concerned with the investigation of the case against the
suspect shall take no part in the arrangements for or the conduct of the
parade, and if present at the parade shall not intervene in any way and
should be s0 positioned that he can at all times be seen by those forming
the parade line.

This was a recommendation of Deviin Report, supra note 12, p. 124, In a
Canadian case, the judge criticized the officers investigating the ¢rime for
taking parl in a lineup proceeding to the extent of selecting the individuals
who appeared in the lineup with the accused:
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Someone with authority. independent 1 suggest. independent of the
investigation then at hand, upon viewing the suspect, ought to determine
then and there the reguirements of the individuals who shall form the
line-up, having regard to the age. build. colour. complexion and dress ...
of the accused at that time. Such precautions are essential. (R. v.
Opalchuk (1958), 122 C.C.C. 85 at 94 (Ont. Co. Ct.}, per Latchford J.)

An [ndian court gave the following justification for this procedure:

This practice is based on sound reason, Magistrates are more
conversant with the procedure to be followed to ensure their proper
conduct: they can be more relicd upen; they are less amenable to
extraneous influences: they are more casily available, they can act with
great authority over the police and the jail staff who have to arrange for
the parade. Experience too is invaluable, and accordingly ... identifica-
tion proceedings should be conducted by experienced Magistrates and
... they should attend at least six identification parades for instructional
purposes hefore they can hold one unaided. (Asharfi v. State (1961). 48
A LR, {A) 133 at 158)

In Re Kamaraj Gonndar (1960}, 47 ALR. (M) 125 at 130, the Court
remarked that everyone — especially police — should be excluded from
identification proccedings.

This rationale was given by a court in the following terms:

The whole idea of a test identification parade is that witnesses who
claim to have seen the culprits at the time of the occurence are to
identify them from the midst of other persens without any aid from any
other source. That is why provisions are made that the police are not to
be present at the time of the parade. Identification in the test
identification parade loses much value if the Sub-Inspector has been with
the identifying witnesses for some lime before the parade is held.
(Provash Kumar Bose v. The King (19511, 38 A. 1. R. (C) 475 at 477)

Accordingly. it was said in Kartar Singh v. The Emperor (1934), 21 ALR.
(L} 692 at 693, that

.. . the presence of the two Head Constables of Police in the room
where the identification was held was really most objectionable.

The administration of ¢riminal justice requircs that every act done by
the agency responsible for the investigation of c¢rime most be fair and
upright and free from taint of any sort., The police should inspire
confidence in the public. ..,

See M. Scaparone. “*Police Interrogation in Ttaly™™, {1974] Criminal Law
Review 581, Judicial supervision of identification procedures is also a
feature of the Spanish and Mexican Codes of Criminal Procedure. See
Murray, supra note 14, pp. 625-627,

See P. M. Wall, supra note 24, p. 46.
Supra note 15,
There is a substantial amount of literature on the advantages of having

judicial supervision of interrogation practices. Most of the arguments in
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favour of judicial supervision of interrogation would also apply to the
judicial supervision of lineups. See Law of Evidence Project. Compellabil-
ity of the Accused and the Admissibility of his Statements, Study Paper
No. 5§ {Ottawa: Law Reform Commission of Canada, 1973) and the
literature cited therein.

An American case nicely iliustrates the kind of suggestion that can, even
unintentionally, be made when the officer in charge of the lineup knows the
identity of the suspect. In Stare v. Lewis, 296 So. 2d 824 (La. Sup. Ct.,
1974) the witness picked the **third from right"” when the accused was third
from her left. The officer then asked the witness if she knew her left from
her right. The accused was then identified. Surprisingly, the court did not
recognize the impropriety of the officer’'s conduct.

See generally R. Rosenthal, Experimenter Effects in Behavioral Research
{New York: Appleton-Century-Crofts, 1966).

See J. E. Smith, R. I. Pleban and D. R. Shaffer, **Effects of Interrogator
Bias and a Police Trait Questionnaire on the Accuracy of Eyewitness
Identification™, 116 Journal of Social Psvchology 19 (1982); see generally
Doob and Kirshenbaum, supra note 40, p. 288: Levine and Tapp. supra
note 37, p. 1115.

See Doob and Kirshenbaum. supra note 40, p. 288.

The following charge to the jury by a trial judge in New South Wales is
typical:

[1)f the only identification in a case were by a witness who first saw
an accused in the dock ... then that would be very dangerous
identification and you would certainly, 1 imagine, not act upon it, because
you have the situation of a courtroom, a man charged with the crime,
and the witnesses identifying him, being human beings, would very easily
say. if he is in the dock and he is charged with it: 1 am pretty sure that
is the man''. (R. v. Chapman (1969), 91 W.N. (N.S.W.) 6] at &9
(N.S.W. Ct. Cr. App.))

Another Australian trial judge charged a jury in these terms:

(T1If 2 man is pointed out to a witness by himself under a light, or still
more in the dock ... that in effect is an effort by the police to force him
(the witness) into saying ““That is the man.” That ... is the use of
suggestion — “‘Of course he must be the man, I see him in the dock
accused of murder and he must be the man.”” (Davies and Cody v. The
King (1937), 57 C.L.R. 170 at 179 {(Aust. H.C.))

1n the same case, the High Court of Australia went on to remark:

[Bf a witness is shown a single person and he knows that that person
is suspected of or charged with the crime, his natural inclination to think
that there is probably some reason for the arrest will tend to prevent an
independent reliance vpon his own recollection when he is asked whether
he can identify him. This tendency will be greatly increased if he is
shown the person actually in the dock charged with the very crime in
question. (p. 182)
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See R. v. Browne and Angus, supra note 35, p. 149 (**This is a type of
identification described as wrong and prejudicial to the accused™}: R. v.
McGeachy, [1969] 2 C.C.C. 98 at 105 (B.C. C.A.) (*"The signilicant thing
was that the usual line-up ... was, for some unexplained reason, not held.
It was of dominant importance that it should have been held™: R. v.
Howick, [1970) Criminal Law Review 403 {C.C.A.) ("*it is usually unfair to
ask a witness to make an identification for the first time in court™); R. v.
Glass. 64 N.ZLR. 496, {1945] N.Z. L.R. 249 (N.Z. C. A R. v.
John, [19731 Criminal Law Review 113 (C.C.A): R, v. Gaunt, [1964]
N.SSW.R. 84 (NSW. Ct. Cr. Appr.): R. v. Maarroni, 92 W.N.
(N.S.W. 757, [1970] 3 N.SW.R. 116 (N.S.W. Ci. Cr. App.}.

In R. v. Gaunt. supra note 78, p. 866, two of the three witnesses identified
the appellant in the company of police officers. The other witness identitied
the appellant at trial. The Court of Appeal noted: “The learned chairman
directed the jury “the main point is one of identification. the only question
is whether they {the three witnesses] could posibly be mistaken,” but this,
we think, was not sufficient to bring to their minds an adeguate note of
warning.”” A new trial was ordered in this case ecven though there was
other Crown evidence. R. v. Howick, supra nole 78 and R. v. Maarroui,
supra note 78, are other cases in which convictions were quashed becausc
the respective trial judges failed to point out the possibility of error
attaching to this type of identification evidence.

In R. v. Browne and Angus. supra note 35, p. 150, the issue of a warning
was not discussed, but, although other circumstantial evidence also pointed
to the two accused, the convictions were quashed. O Halloran J. A, stated:

In my judgment, with deference, identification of the kind presented
in this case, (& dock identification). is valueless in the scnse that it is
dangerous for a Court to act upon it in any respecct. lis inherent
tendencies toward honest mistake and sclf-deception are so pervasive
that they destroy any value that could otherwise attach to it even in a
lesser role of "*some evidence.”” The slrange failure to hold a line-up in
this case invites criticism in more pointed language than I have used.

In R. v. McGeachy, supra note 78, pp. 113-114, it is not clear that a
warning had been given. In this case the witness's pretrial evidence was
ambivalent: it was not until trial that she was able to give any kind of
positive identification, and e¢ven then the *‘dock™ identification was made
with some reservations. The conviction was quashed because the
identificaton evidence “*was of such a dubious character and lacked that
degree of certainty which the law reguires in order to convict''.

In a Nova Scotia case the accused’s request that he be allowed to sit in the
body of the court because of the importance of the identification issue was
refused on the ground that the right to compel the accused’s appearance for
irial included requiring him to identify himself in open court: Re Conrad
and the Queen (1973), 12 C.C.C. (2d) 405 (N.S. S.C.). Similarly, in a
case before the Ontario High Court of Justice, it was held that there had
been no denial of natural justice nor of the accused’s right to a full answer
and defence where the Justice had excluded the public from a preliminary
inquiry on a charge of rape. at the Crown’s request. including friends of the
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accused whe had come dressed like him in order to test the victim's ability
to identify the accused: Re Regina and Grant {1973), 13 C.C.C. (2d) 495,
Both of these decisions were referred to in Dubois v. The Queen (1975). 29
C.R.N.8. 220 (B.C. 8.C.) where McKay J. concluded that whether an
accused should be permitted to sit in the public section of the courtroom
where identification is at issue is a matter within the presiding judge's
discretion. The refusal of such a request is not a denial of natural justice.
However, McKay J. did peint out that this form of in-court identification is
used regularly.

For example, in R. v. Keane (1977). 65 Cr. App. R. 247 (C.C.A), a
conviction was quashed in part because no proper identification parade had
been held {instead, the police had held a confrontation al the station) even
though the victim “‘claimed to recognise the appellant as one whom he
knew well by sight on the streets where they lived" (p. 249). The coust
noted that the victim had earlier mistakenly identified the accused's
fraternal twin brother at their home.

For example, in R, v. Mackenzie (1979), 65 A.P.R, 363 (P.E.I. S.C.).
the eyewitness claimed a previous “*acquaintance” with the accused and his
dock identification was accepted without comment.

In R. v. Ayles {1956), 119 C.C.C. 38 {N.B. C.A.). in which the witness
identified the suspect as being an ex-patient of the Saint John's Tuberculosis
Hospital and known to him, the judge in commenting on an improperly
conducted pretrial identification procedure said:

In my view the showing of photographs to Cunningham had no effect
upon his evidence being solely for the purpose of ascertaining the name
of the intruder.... He was definite in his assertion that he immediately
recognized the intruder as an ex-patient known to him. (p. 52)

The following passage in R. v, Smierciak, [1947] 2 D.L.R. 156 at 157,
[1946] O.W N, 871 at 872, 2 C.R. 434 at 436, 87 C.C.C. 175 at 177 (Ont.
C.A.) is typical of the comment that is frequently made by judges in
emphasizing the importance of pretrial identification procedures when the
witness has never seen the offender prior to the incident in question:

If a witness has no previous knowledge of the accused person. so as
te make him familiar with that person’s appearance, the greatest care
ought to be used to ensure the absolute independence and freedom of
Judgment of the witness.

See R. v, Yates (1946), 1 C.R. 237 at 247, [1946] 2 D.L.R. 521 at 530,
[1946] 1 W.W.R. 449 at 459, 62 B.C.R. 307, 85 C.C.C. 334 at 345 (B.C,
C.A)).

For example, in R. v. Robertson (1979). 45 A.P.R. 529 at 532-533 (N.S.
C.A.). the trial judge was quoted as cautioning the jury that ‘‘we can make
mistakes even with acquaintances. People that we know reasonably well,
we can be a little uncertain on occasion where another individual closely
resembles them is or is not the person that we know."'

In R. v. Turnbuil, [1977] Q.B. 224 at 228, [1976] 3 W.L.R. 445 at 447,
[1976] 3 All E.R. 549 at 552, 63 Cr. App. R. 132 at 137 {(C.C.A)), the
leading case laying down the mandatory rule of caution, the court stated:
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Recognition may be more reliable than identification of a stranger;
but, even when the witness is purporting to recognise someone whom he
knows. the jury should be reminded that mistakes in recognition of close
relatives and friends ure sometimes made.

In Sutton v. The Queen, [1978] W. Aust. R, 94 (W. Aust. S.C.) the
witness ‘‘testified that she saw three men fleeing from the scene. one of
whom she recognized as 3 man named ‘Mole’, whom she subsequently
identified as the appellant at a police identification parade™ {p. 94). The
conviction was guashed because the warning given at trial did not meet the
standard laid down in R. v. Turnbull.

In two Canadian cases. robbery victims later identified people in bars as
their assaijants. The police arrived and questioned the suspects in the
presence of the victims: R. v. Smith, {1952] O.R. 432, 14 C.R. 304, 103
C.C.C. 58 (Ont. C.A.); and R. v. Babb (1972}, 17 C.R.N.S. 366, [1972]
1 W.W.R. 705, (B.C. C.A.). There was nc need for any formal pretrial
identification proceedings in these cases, and none were carried out
{although in the latter case the police showed the witness a single
photograph of the accused, prior to trial, and were criticized by the court
for doing so).

See infra note 426,

[lé??] R. de J. 134 (Que. Ct. of Sess.). See also R. v. Yates. supra note
86: R. v. Cleal (1941), 28 Cr. App. R. 95 {C.C.A.): R. v. Chapman,
supra note 77.

R. v. Racine. [1977] R. de ). 134 at 135 (Que. Ct. of Sess.}

Raspor v. The Queen (1958), 99 C.L.R. 346, 32 Aust. LJ.R. 190 {Ausi.
H.C.).

id.. p. 349 (C.L.R.}.
See supra note 10

S. E. Asch, '‘Effects of Group Pressure upon the Modification and
Distortion of Judgment'’. in E. Maccoby, T. M. Newcoemb and E.
Hartley, eds.. Readings in Social Psychology, 3rd ed. (New York: Holt,
1958), p. 393; S. E. Asch, “Opinions and Social Pressure’, [1955]
Scientific American (No. 3} 193,

This was the procedure followed in R. v. Harrison (No. 3}, suprg note 35.
The British Columbia Court of Appeal did not comment on the propriety of
the practice.

For example, in R. v. Dickman (1910), 5 Cr. App. R. 135, 26 T.L.R. 640
(C.C.A.). two witnesses were instructed to look through an open door at
two persons in a room at the police station. The witnesses then discussed
one of the occupant's appearance over tea before viewing the lineup.
Although at this time they decided that the person seen was not the killer,
at the lineup they identified him. The appeal in this case was dismissed
and, while the court criticized the suggestive procedure utilized, no
comment was made about the propriety pgenerally of allowing witnesses {o
view the suspect together and discuss the matter between themselves.
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t1959), 29 W.W.R, 141, 31 C.R, 127, 125 C.C.C 56 (B.C. C.A..
Another case in which it was suggested that it was improper for witnesses
to view photographs together is R. v. Opalchuk, supra note 64, p. 94. In
that case it appears that the witnesses were permitted to examine
photographs together prior to the arrest of the suspect. The conviction was
quashed and the judge noted *“‘the glaring errors in the conduct of the line-
up and the use, the improper use, I suggest. of pictures before the line-up
together with the evidence as given by [e Bouef and Potter about reviewing
the sixteen pictures together in the back of the police cruiser™.

fd., pp. 143-144 (W.W.R.), 130 (C.R.). 60 (C.C.C.). The c¢ourt went on
to point out that the course followed in this case was all the more
objectionable since one of the witnesses was an adult and the other two
were young boys who would be particularly vulnerable to suggestion. The
conviction in this case was, however, upheld on appeal, since the appellate
courl felt that “‘the opportunity of each of the three witnesscs to observe
the men who committed the robbery ... together with the very definite and
emphatic character of the evidence given ... justified the Magistrate in
convicting™ (p. 142 (W.W.R). 129 (C.R.). 58 (C.C.C.).

See A. Alper. “Eyewitness [dentification: Accuracy of Individual vs.
Composite Recollections of a Crime™, 8 Bulletin of the Psvchonomic
Society 147 (19762 A. H. Rupp. Making the Blind See: Effects of
Discission on Evewitness Reports, Rep. No. CR-19 (1975). Center for
Responsive Psychelogy:, E. F. Loftus and Greene, “Warning: Even
Memary for Faces May Be Contagious™, 4 Law and Human Behavior 323
(1980}, O. H. Warnick and G. S. Sanders, "The Effects of Group
Discussion on Eyewitness Accuracy™, 10 Journal of Applied Social
Psychology 249 (1980) (group discussion increased the overall accuracy of
individual evewitness reconstruction).

Alper, supra note 101,

[n R. v. Dickiman, supra note 98, for instance, the witnesses agreed over
tea that a person they had scen in the police station was not the offender:
they then went to the lineup and pointed the same man out. In R. v.
Opafchuk. supra note 64, one witness, after making her selection of a
phetograph, communicated this to another witness who had not yet chosen
a photegraph. In R. v. Maarroui, supra note 78, one eyewitness pointed
cut the suspect to another, and in R. v. Gilling. (1916), 12 Cr. App. R.
131 (C.C.A.), there was evidence that the eyewitness had discussed the
accused’s personal appearance after having seen the suspect. In all of these
cases the courts failed to comment on both the desirability and the effect
that these incidents had on the weight of (he identification evidence.

R.ov. W f1947]2 S. A L.R. 708 (So. Africa §.C., App. Div.).
id.. p. 713.

R. v. Nara Sammy. [1956] 4 5. AL.R. 629 {So. Africa S.C.. Transvaal
Prov, Div.).

., p. 631. In R. v. Y. and Another, [1959] 2 5.A.L.R, 116 (So. Africa
S.C.. Wilwatersrand Local Div). one witness's identification of the
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accused was completely disregarded because the complainant’s husband
was also present at the lineup and told her “‘that he (pointing to the
suspect) was one of the persons who outraged her’” (p. 118). The court
went on to give a detailed criticism of the procedures adopted in the case:

[Alithough it might not be an irregularity, it is a matter for comment
that as in the present case the three Crown witnesses were detained
together in a room before the parade and of course strong grounds for
criticism emerge on this portion of the case. | do not wish to cast any
criticism upon the investigating officer because he has not been able to
give evidence but it seems very clear that no one of the safeguards which
are referred to in one of these decided cases namely inter afia a warning
that they should not discuss the question of identification at all was
prescribed. (p, 119

Htalian Code of Criminal Procedure, art. 362. as described by Murray,
suprda note 14, p. 625.

Supra note 64,
fd.. p. 93.

Id.. p. 94. See also R. v. Dickman, supra note 98, p. 143 (Cr. App. R.).
p. 642 (T.1..R.), in which the court said:

The police ought not, either directly or indirectly. te do anything
which might prevent the identification from being absclutely independent,
and they should be most scrupulous in seeing that it was s0.

(1910), 5 Cr. App- R. 270 {C.C.A.).

Id., p. 273. The conviction was quashed in the case, although the court
implied that if a warning had been given to the jury it might have upheld
the conviction,

[/.5. v. Person, 478 F.2d 659 {1973).
Id.. p. 661.

See generally R. S. Malpass and P. G. Devine, ‘'Eyewitness [dentifica-
tion: Lineup lnstructions and the Absence of the Offender’. 66 Journal of
Applied Psvchofogy 482 (1981).

See. for example, R. F. Garton and L. R. Allen, *‘Recognition Memory of
Paced and Unpaced Decision-Time for Rare and Commeon Verbal Matenial™.
35 Perceptual and Motor Skills 548 (1972).

See R. §. Malpass and P. G. Devine, "“Guided Memory in Eyewitness
Identification Lineups'’, 66 Journal of Applied Psvchology 343 a1 349 (1981)
(*‘Providing an opportunity for eyewiinesses to rehearse extensively their
recollections of a witnessed offense increased their accuracy in identifying
the offender after a substantial interval, without increasing identification
errors ).

See the articles referred to in note 57, supra.

But see Egan and Smith. “Improving Eyewitness Identification: An
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Experimental Analysis™, a paper presented at the American Law Society
Convention, Baliimore, October, 1979,

[n a number of cases, judges have recognized the danger that witnesses
will be anxious to make an identification. Thus, the Supreme Court of
South Africa suggested that a witness “‘might think it is his duty to point
out somebody, and an act of disrespect to or criticism of the police if he is
not able to do so’. Supra note 106, pp. 631-632. Another judge of the
South African Supreme Court referred to the fact that victims of crimes
may make lineup identifications in order to satisfy their wish that somebody
be made to pay for their sufferings, as stemming from the “‘innate and
instinctive desire that there shall be retribution™: R. v. Masemang , [1950) 2
S.A.L.R. 488 at 493 (So. Africa S.C., App. Div.)

The Devlin Committee compiled some statistics that it suggested indicates
that witnesses do not feel under great pressure to pick someone out. Their
statistics revealed that in only about one-half of all tineups did witnesses
make an identification. Out of a total of 2,116 parades, no one was picked
out in 984 instances {Appendix B, p. 163). Admittedly, this might be taken
as an indication that the problem may not be so severe as some
commentators suggest, and while it is encouraging that a large number of
people do not submit to pressures to make identifications at lineups, it
should not be concluded that people never, or only seldom, pick out
innocent suspects because they consider it their pubtic duty to do
everything possible to assist the police. Furthermore, in most Canadian
cities, as our survey revealed, witnesses fail to pick someone as the person
they saw in a much smaller number of cases. The following approximate
percentages were given by police officers in response 1o the question,
“How often are lineups held and no cne is identified?”"; Toronto — 10 per
cent; Kingston — 50 per cent; Regina — 25 per cent; Halifax — 40 per cent;
Fredericton — 20 per cent; Vancouver — 16 per cent; Calgary — 10 per
cent; Montréal — 50 per cent; Sherbrooke — 10 per cent,

R. Buckhout, “*Determinants of Eyewitness Performance in a Lineup™,
Report No. CR-9 {(New York: Cenier for Responsive Psychology, 1974).
Similarly in another study. one group of witnesses was told that the
offender was in the lineup while another group was told that he may or may
not be in the lineup (in fact, the offender was present in one-half of the
lineups viewed by each group). Subjects who had been given the high
expectancy instruction were significantly more likely to mistakenly identify
a person from a lineup that did not contain the offender: D, F. Hall and T.
M. Ostrom, “‘Accuracy of Eyewitness Identification after Biasing and
Unbiasing Instructions', paper presented at the annual meeting of the
American Psychological Association, 1975.

In 1979, Jane Blouin, then a doctoral student in psychology at Carleton
University, assisted the Law Reform Commission of Canada in running a
series of empirical studies in order to test some of the assumptions
underlying present practices relating to pretrial identification procedures.
Questions such as the following were tested: the effect of pre-lineup
questionnaire procedures on the witness’s ability to identify a suspect, the
importance of context on a witness's ability to identify a suspect, the
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relative merits of six-person vs. twelve-persen lineups, the effectiveness of
mugshot presentations vs. live lineups, and the effect of various pre-lineup
instructions on an eyewitness. A paper describing these experiments and
the results was prepared by Jane Blouin, ""Four Experimental Studies on
Procedural Influences on Eyewitness Identification Accuracy.”” The paper
is on file at the Commission.

For a further study which tends to show that if witnesses know thal the
police are parading someonc they have reason to suspect, the witnesses will
feel social pressure to make an identification, thus lowering their criteria for
identification, see A, Upmeyer and W. K. Schreiber, “Effects of
Agrecement and Disagreement in Groups on Recognition Memory Perform-
ance and Confidence™, 2 Ewropean Journal of Sociaf Psvehology 109
{1972).

See U5, v. Person. suprg note 114, p, 661 (**{T]he mere fact that suspects
are included within the line-up, and that witnesses know or assume this to
be the case, is an inescapable aspect of line-up identification procedure™).
The danger that witnesses might be under some presure to select the person
wheo “looks most like” the person they saw is illustrated in B. v, Ross,
11960] Criminal Law Review 127 (C.C.A.), where the eyewitness admitted
during cross-examination; ““Well, 1 expected the man to be there on the
identification parade and I picked out the man who looked most like the
man who had engaged me.””

R. v. Rosen (1969), 90 W.N. (N.S.W.) 620 (N.S.W. Ct. Cr. App.).
Id., p. 622.

See, supra note 99, p. 142 (W.W.R.), 128 (C.R.), 38 (C.C.C.). See also
R. v. Masemang, supra note 121,

Supra note 106.
Id.. p. 631.

H. D. Ellis, G. M. Davies and I. W, Shepherd, "Experimental Studies of
Face ldemification’, 3 Jowrna! of Criminal Defence 219 at 230 (1977). See
also studies cited in note 208, infra.

Devlin Report, supra note 12, p. 120.
Id.. p. 121.

See G. L. Wells, T. J. Ferguson and R. C. L. Lindsay, *'The Tractabitity
of Evewitness Confidence and Tts Implications for Triers of Fact™, 66
Journal of Applicd Psychology 688 (1981) (finding that the inflation of
confidence may be greater for imaccurate witnesses than for accurate
wilnesses),

The studies are reviewed in K. A. Deffenbacher. “*Eyewitness Accuracy
and Confidence: Can We Infer Anything about Their Relationship?™”, Law
and Humuan Behavior 243 (1980); and M. R, Leippe. "'Effects of Integrative
Memorial and Cognitive Processes on the Correspondence of Eyewitness
Accuracy and Confidence™, 4 Law and Human Behavior 261 (1980).

See E. F. Loftus, D. G. Miller and H. J. Burns, "*Semantic Integration of
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Verbal Information into a Visual Memory™, 4 Journal of Experimental
Psvcehology: Human Learning and Memory 19 (1978).

Deffenbacher, supra note 135.

R. v. Spaiola, [1970] 3 O.R. 74 at 82, 10 C.R.N.S. 143 at 152, {1970} 4
C.C.C. 241 at 249 (Ont. C.A.).

See for instance, R. v. Sution, supra note 38:

[Wlhen the third photograph was shown she made a tentative
identification. What she then said. in any event, was ““this looks like the
man that robbed me™' and **If this felia had blue eyes and a beard ..."".

{Alfter again viewing the accused through the door, Miss Brennan said
“I'm almost positive that is him but | don’t want to swear to it. I don't
want to make a mistake™’.

The next day Miss Brennan asserted to the police that her
identification of the appellant as the robber was certain .... {p. 360}

In R. v. Cleal (1941}, 28 Cr. App. R, 95 (C.C.A.) a court of appeal
quashed a conviction because a child victim expressed uncertainty in his
identification and his testimony was uncorroborated, the court of appeal
noted that: ‘“When the boy was usked as a last question in cross-
examination: “Do you think you may have made a mistake about this man
and it may have been ancother man?”, he answered: '"“Yes, Sir, I might™
(p. 101). Similarly. the Nova Scotia Court of Appeal, in quashing a
conviction in R. v. Rehberg {1973). 5 N.S.R. (2d) 14, noted: *"Where the
one witness who had contact with the person who sold him the stolen
articles, states, under ocath, that it could have been someone other than the
accused, then it is difficult to see how 'identity can be properly established
Lo p. 18)

In both of these cases there was no opportunity for the witness to express
uncertainty at an earlier point since no pretrial identification procedures
had been held. Other cases where the witness’s expressed uncertainty quite
likely influenced the court in quashing the conviction are: R. v. Opalchuk,
supra note 64, R. v. Sutton. supra note 38, R. v. Hederson, [1944] 2
D.L.R. 440; R. v. Hayduk. 81 C.C.C. 132 (Ont. CA.), {1935] 4 D.L.R.
419, [1935] 2 W.W.R. 513, 64 C.C.C. 194, 43 Man. R. 209 (Man. C.A);
McGeachy, supra note 78; R. v. Ross, supra note 125,

See R, v. Newelf (19273, 27 S.R. (N.5.W.) 274 at 275 (**Some people, as
we know, habitually express themselves with a greater degree of caution
then others. It is very largely a question of temperament ).

In R, v. Harvey (1918), 42 O.L.R. 187, the witness at trial was unable to
make a positive identification and it appears that no pretrial identification
had been made. The witness stated at trial: " To the best of my knowledge,
he was the man.... There is another man here to-day, and [ am undecided
which it is ... I am not certain ... I don't want to make any mistake™
(pp. 188-189). The court of appeal, however, stated that this was sufficient
evidence of identification to go to the jury and it could not be said that
there was '‘no evidence' upon which a conviction could rest. For other
cases where the defence unsuccessfully argued that the witness's reserva-
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tions about the identification fatally weakened the case against the accused,
see R. v. Nepton (1971), 15 C.R.IN.8. 145 (Que. C.A); R, V. Richards,
[1964] 2 C.C.C. 19 (B.C. C.A.).

In R. v. Maynard (1979). 6% Cr. App. R. 309 (C.C.A)), defence counsel
made the interesting argument that the fact that the eyewitness had not
wavered in her identification of the accused was an indication that it was
unreliable. He argued that *[Aldherence to a possibly mistaken identifica-
tion ... [is] one of the characteristics of the honest but unreliable witness”™
{p. 315). The court did not disagree with this submission but declined to
apply it as a blanket principle. The court stated: ‘In theory, of course, this
is possible. but there can be no certain generalisation in these matters ..."
(p. 315).

See studies cited infra. note 189,
Snpra note 89,

id., p. 61 (C.C.C.), 436 (O.R.), 307 (C.R.). Also in R. v. Browne and
Angus, supra note 35, p. 302 (C.R.), 147 (C.C.C)), 435 (W.W.R.(N.8.)).
O'Halloran I.A. noted:

Unless the witness is able to testify with confidence what character-
istics and what “‘something™ has stirred and clarified his memory or
recognition, then an identification confined to **that is the man'", standing
by itself, cannot be more than a vague general description and is
untrustworthy in any sphere of life where certitude is essential.

See Home Office Circular 109, 1978, supra note 12.

On the probative value of non-identifications, see generaily G. L. Wells
and R. C. L. Lindsay, *'On Estimating the Diagnosticity of Eyewitness
Nenidentification’*, 88 Psychological Bulletin 776 (1980).

(19543, 110 C.C.C. 382, [1955] O.W.N. 90, 20 C.R. 137 (Ont. H.C.).

See R. v. Dunlop, Douglas and Svivester (1976), 33 C.C.C. (2d) 342 at 347
{(Man, C.A.}; R. v. Demich (1951), 102 C.C.C. 218 (B.C. C.Ax R. v.
Harrison (No. 3), supra note 35; R. v. Hederson, supra note 140k R. v.
MeDonald (19513, 13 C.R. 349, 4 WW.R. (N.S) 14, 101 C.C.C. 78
(B.C. C.A.): R. v. Dixon (1953), 8 W.W.R, {(N.S.) 88, 16 C.R. 108, 105
C.C.C. 16 (B.C. C.A.); R. v. Chadwick, Matthews and Johnson (1917),
12 Cr. App. R. 247 (C.C.A), R. v. Wainwright (1925, 19 Cr. App. R.
57 (C.C.A): R. v. Osborne and Virtwe, [19731 1 All E.R. 649 atl 653,
[1973] 1 Q.B. 678, [1973] 2 W.I..R. 209, (1973] Criminal Law Review 178,
57 Cr. App. R. 297 (C.C.A)).

See D. G. Miller and E. F. Loftus, "Influencing Memory for People and
Their Actions'’. 7 Butletin of the Psychonomic Society 9 (1976); E. F.
Loftus ““Unconscious Transference in Eyewitness Identifications™, 2 Law
and Psychology Review 93 (1976).

Brown, Deffenbacher and Sturgill, supra note 43; G, W. Gorenstein and P.
C. Ellsworth, "'Effect of Choosing an Incorrect Photograph on a Later
Identification by an Eyewitness’', 65 Journal of Applied Psychology 616
(1980): G. Davies, J. Shepherd and H. Eliis, "‘Effects of Interpolated
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Mugshot Exposure on Accuracy of Evewitness Identification’”, 64 Jfournal
of Applied Piychology 232 (1979).

For example, in R. v. Goode, [1970] 8.A.5.R. 69, the Supreme Court of
South Australia, in allowing the accused’s appeal from conviction for armed
robbery, noted that the only identifying witness had picked the accused’s
photograph from a group of eighteen, but commented that *“[t]here was no
evidence as to how far, if at all, the originals of the other seventeen
photographs resembled the applicant” (p. 700. In R. v. Simpson and
Kenney, [1959] O.R. 497, 30 C.R. 323, 124 C.C.C. 129 (Ont. C.A.), the
dissent felt that the appeal from conviction should have been allowed. This
opinion was based in part upon the weakness of the identification evidence
and the fact that a crucial discrepancy could not be cleared up, since there
was no record of the identification procedure:

A detective of police swore that he had shown Mr. Spackman six
photographs of different persons, including one of the appellants,
Simpson, before he was called to identify that appellant at the trial, but
Mr. Spackman said he had been shown but one photograph — that of
Simpson, a front and side view, Who was right? (p. 134 (C.C.C.), 502
(O.R.), 328 (C.R.))

In R. v. Prentice, [1965] 4 C.C.C. 118, 52 W.W.R. 126 for example, the
British Columbia Court of Appeal. in dismissing an appeal from conviction,
appeared not to grasp the significance of the problem:

The witnesses Stuart and Micner were shown a number of pictures
prior to the trial and both identified the picture of the accused from
among these pictures, The pictures of the persons other than the accused
were not produced at the trial, and the accused now complains that he
suffered prejudice because of this, I cannot agree.

The Magistrate, by his reasons for judgment, has demonstrated that
he was aware of the danger occasioned by wilnesses identifying a
photograph prior to a trial and being influenced by his memory of the
photograph more than by his remembrance of what he actually saw at the
scene. The identification cannot be impeached upon this ground, as the
Mugistrate has instructed himself correctly. (p. 119 (C.C.C.), 127-128
(W.W.R.))

What the court failed to appreciate was that the Magistrate could not
possibly determine what prejudice the accused might have suffered without
first comparing his appearance 1o that of the persons depicted in the other
photographs.

(1976), 16 N.S.R. (2d) 271 (N.S. S.C.).
Id., pp. 299, 305.

Compare R. v. Christie, [1914] A.C. 545, 83 L.J.K.B. 1907, with R. v,
Harrison, [1946] 3 D.L.R. 690, 86 C.C.C. 166 (B.C. C.A.).

R. v. Evensen (1916), 33 W.N. 106 (C.C.A.): R, v. Eden. [1970} 2 O.R.
161, [1970] 3 C.C.C. 28 (Ont. C.A.).

See R. v, Cleal. supra note 140, p, 96 (The accused's statement, **l have
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never seen the boy before”, made when confronted with the victim, was
put into evidence).

See, supra note 148,

The Australian Law Reform Commission in its Criminal Investigation
Report No. 2 (Interim Report — September 5, 1975) concluded that counsel
should be entitled to be present *‘to give advice to his client prior to the
commencement of a parade, and 1o act as a source of general reassurance
te him during it if the client reguires it’",

Home Office Circulur 109, 1978, rule 2.
Code de Procédure Pénale (1959), p. 118.

D. Poncet, La protection de l'accusé par la Convention Européene des
Droits de PHomme: Etude de droit comparé (Genéve: Librairie de
{'Université-Georg & Cie S.A., 1977), p. 164.

German Code aof Criminal Procedure {English version) (London: Sweet and
Maxwell Ltd., 1965), p. 79.

See Murray, supra note 14, p. 625,
See Rule 504 and commentary.
The question was discussed, however, in an Indian case:

Since justice must not only be done but must be seen to be done, the
accused must be afforded reasonable opportunity not only to safeguard
his interest but to satisfy himself that the proceedings are conducted
fairly and honestly. Hence if he requests for the presence of his counsel
at the test identification, his request should never be turned down,
though of course the counsel is not entitled to take any part in the actual
holding of the test. Similarly the prosecution too have a right to be
represented by counsel if they wish to do so. (Asharfi v. State, supra
_note 65, p. 168)

See for example Read. supra note 13; Comment, *‘Lawyers and Lineups’,
77 Yale Law Journal 390 (1967); N. R. Sobel, **Assailing the Impermissible
Suggestion: Evelving Limitations on the Abuse of Pre-Trial Criminal
Identification Methods"™, 38 Brooklyn Law Review 261 (1971); Comment,
““The Right 10 Counsel at Lineups: Wade and Gilbert in the Lower Courts’’,
36 University of Chicago Law Review 830 (1969); Comment, “Right o
Counsel at Police Identification Proceedings: A Problem in Effective
Implementation of an Expanding Constitution’”, 29 University of Pittsburgh
Law Review 65 (1967); J. D. Grano, “Kirby, Biggers and Ash: Do Any
Constitutional Safeguards Remain Against the Danger of Convicting the
Innocent?” 72 Michigan Law Review 719 (1974); Note, *“Criminal
Procedure — Due Process — Right to Counsel at Pre-trial Identification™,
78 West Virginia Law Review 84 (1975); Woocher, supra note 37.

See supra note 45.
Id., pp. 226-227.
id., pp. 235, 236-237.
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id.. p. 241.
388 U.S. 263 (1967).
Id.. p. 273.
388 U.5. 293 (1967).
406 U.S. 682 (1972).

C. A, Pulaski, “‘Neil v. Biggers: The Supreme Court Dismantles the Wade

Trilogy's Due Process Protection’', 26 Stanford Law Review 1097 at 1103
(1974).

413 U.5. 300 (1973).

409 U.S. 188 (1972). This decision, although it concerned a case that had
arisen before the Wade trilogy, has been held applicable to post-Wade
cases. See Manson v, Braithwaite, 432 U.S, 98 (1977), where a show-up
identification used by the police seven months after the assault, instead of a
lineup. was found to be admissible evidence.

If duty counsel is not available, legal aid will have to provide a lawyer.
The Devlin Committee had this to say in its Report:

We consider it desirable that a suspect should always have a solicitor
representing him at a parade, but the evidence we have had about the fair
way In which parades are conducted by the police and the lack of
complaint abeut them does not lead us to conclude that it is an absolute
necessity. (p. 115)

See supra note 15, p. 433.

A survey of the reported cases indicates that the courts consider one of the
most effective means of disclosing the possibility that witnesses are
mistaken in their identification of the accused is to point to discrepancies
between their description of the offender and the actual appearance of the
accused. The cases ure legion. However, citation to a few will illustrate
the weight that the courts give to this information: In R. v. Peterkin (1959},
3 C.R. 382 (Que. Ct. of Sess.), the witness asserted that the offender
had a trench coat thrown over his right arm to conceal a weapon he was
carrying, but the accused testified that he was left-handed. He was
acquitted at trial before the Quebec Court of Sessions. In R. v. Aiken.
[1925] V.L.R. 265, the Supreme Court of Victoria noted that the witness
had given a description to the police in which he described the man who
stole a motorcycle as about 510 whereas the accused was only 5'5%". In R.
v. Craig, supra note 34, a judge of the High Court of Australia pointad out
in his dissenting judgment that one of the identifying witnesses described
the murderer as having *‘fairly broad Irish features'™ but. he remarked. *‘to
such description, Craig would appear not to answer”™ {p. 448). In vel
another example, both witnesses in a case involving fergery stated that the
culprit was clean-shaven. The accused offered evidence proving that he
had a mustache at the time of the offence: R. v. Gifling, supra note 103, In
R. v. Schrager (1911}, 6 Cr. App. p. 253 (C.C.A)), both witnesses to an
assault said that the assailant was wearing light clothes. They both
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identified the accused who was found sitting in a cab near the scene of the
assault. However, the accused was wearing dark clothes. 1t was suggested
that he had changed, but as no other clothes were found, the Court of
Criminal Appeat quashed his conviction.

In Chartier v. Attorney General of Quebec (1979), 9 C.R. 97 (3d) (5.C.C.)
the appellant argued that his arrest was wrongful because his features did
not exactly match those described by all of the witnesses, The court
commented, “*[rlegardless of the number of similar characteristics, if there
is one dissimilar feature there is no identification” {p. t38).

Finally, in one case, all four witnesses said the robber was about 5’6" or
5'7" in height. The accused's height was 51147, O"Halloran J.A. of the
British Columbia Court of Appeal stated:

If the robber had been 5 feet, 11 to 6 feet tall, it would have been
plainly noticeable. For all four witnesses to make an error of four or five
inches in height would be an extraordinary coincidence.... Each witness
had ample opportunity to compare the robber’s height with his or her
own height. This unanimous evidence of the robber’s height discloses too
great a difference with appellant’s actual height to permit appellant being
mistaken for the robber, even if appellant had been found to resemble
the robher in afl vther respects. (R, v. Harrison (No. 3), supra note 35,
p. 319 (C.R)), 322-323 {W.W.R.). 147 (C.C.C.) — Emphasis added)

For example. in a case heard by the British Columbia Court of Appeal, the
victim of an assault committed in a pickup truck failed to mention the
colour of the truck. The accused’s truck was of a very distinctive colour
and the court considered the witness’s failure to mention this fact in
quashing the accused’s conviction: R. v. Gagnon (1958), 122 C.C.C. 301
(B.C. C.A.). However, in many cases the courts do not appear to place
much weight on the witness's failure to mention the suspect’s distinguishing
characteristics in their description. For example, in R. v. Dixon, supra
note 149, the poor state of the accused’s teeth was very noticeable at trial,
and yet, although the court noted that the witness had not described or
noted the condition of the suspect’s teeth, the court placed littie weight on
this omission and dismissed the accused’s appeal from conviction. In a
Nova Scotia case, the Court of Appeal dismissed the accused’s appeal with
little apparent concern for the fact that the witness purported to identify the
accused in a lineup on the basis of a prominent *‘hickey™” on the accused's
neck, even though he had failed to mention this distinguishing mark to the
police when first asked to describe the robbers: R. v. Smith (1973}, 12
N.5.R. {2d) 289.

Courts of appeat will frequently quash convictions if the witnesses are
unable to offer a description of the suspect before identifying him or her, or
if their descriptions are so vague that they are of no real assistance in
finding a suspect. In R. v. Smith, supra note 89, pp. 438-439 (O.R.), the
witness's description was simply that the assailant was wearing a
windbreaker and was bareheaded. At trial the magistrate attempted to
evince some type of concrete description but the answers he received were
vague. When asked about the contours of the appellant’s face: **a half kind
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of a smile"; distinguishing features: *'I would say he is younger and 1
would say he was hungry for dough™; specific features: *‘he did not look
like a fellow who would do such a dirty thing. His features were nice. . .
[NTice eyes; low forehead and his hair combed nice.””

The Court of Appeal concluded:

If the identification of an accused depends upon unreliable and
shadowy mental operations, without reference to any characteristic which
can be described by the witness, and he is totally unable to testify what
impression moved his senses or stirred and clarified his memory, such
identification, unsupported and alope, amounts to little more than
speculative opinion or unsubstantial conjecture, and at its strongest is a
most insecure basis upon which to found that abiding and moral
assurance of guilt necessary to eliminate reasonable doubt. (p. 436)

The Nova Scotia Court of Appeal, in R. v. Shaver (1970}, 2 N.S.R.(2d)
225 (N.8. C.A.), quashed a conviction because it rested entirely upon
identification and the eyewitnesses {police officers) were unablc to describe
the appellant in any satisfactory manner:

Constable Cheverie’s recollection was based entirely on the fact that
the boy wore bluish clothing. Constable Murray was more secure in his
view and did suggest that he recognized the features, although, as 1 have
said, the trtal judge found nothing distinctive about the features of the
boy. When Constable Gamache found him in the Volkswagen the boy
was wearing a bright blue shirt. That is the sum total of the identification
of this youth. (p. 231}

A conviction was also quashed in R, v. McDonald (19513, 4 W.W.R.
(N.S.y 14, 13 C.R. 349, 101 C.C.C. 78 (B.C. C.A.). where the verdict of
guilty was based sclely upon the identification evidence of two eye-
wilnesses. The Court of Appeal. in commenting upon the reliability of their
evidence, noted that both of them gave only a ‘“‘vague, general and
unrecognizable description of the robber’”. (p. 18 W.W.R. (N.S.), 353
(C.R.), 82 (C.C.C.)). The court turther commented that “‘[t]here is no
nexus between the general description and the individual person. A
description which fits 50 men equally can identify no one of them™. (p. 18
W.W.R. (N.5.), 354 (C.R.), 83 (C.C.C.)).

In R. v. Yates. supra note 86, the conviction was quashed because the only
evidence implicating the appellant was the identification of a child.
Moreover, the child's identification evidence was not very compelling:

Although she was with the man who assaulted her for over an hour
in broad daylight her description of him was most meagre. She could not
remember the colour of his hair or his eyes or any other feature which
might enable him to be identified or to distinguish him from other men.
She was only able to identify him by her recollection of his face and the
fact that he was "young with a low cut moustache.” (p. 244 (C.R.), 528
(D.L.R.). 456-457 (W.W.R.). 317 (B.C.R.), 342 C.C.C.))

The Court of Appeal also noted:
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With respect, the learned Judge cught to have told the jury that such
testimony. standing alone, could fursish nothing to distinguish the
appellant from dozens of other men who easily fit that general
description. and that, standing alone. it was too weak and indefinite to
establish any characteristic or combination of traits by which an
individual may be recognized and his identity proven. (p. 238 (C.R.},
522 (D.L.R.), 450 {W.W.R.). 310-11 (B.C.R.), 335-36 (C.C.C.»)

A conviction was aiso quashed in R. v. Browne, supra note 33. Here the
evidence pointing to the two accused was highly inconclusive and the
description of them was vague and unsupported by other pretrial
identification evidence:

All they could say was, one boy was tall and the other short....
Mrs. Clark could not describe the dress of either boy because “‘it was
too dark.” If it was (oo dark to obtain even a general impression of the
kind of clothes the boys wore, it is understandable it was also too dark to
enable Mrs. Clark to obtain a reliable impression of anything about their
appearance that could identify them individually.... Mrs. Munre said
that while she saw the boys’ faces. yet in the fright of the moment, the
darkness, and the suddenness of the attack from behind, she could not
say the boys in the Court were the criminals; she said “they resembled
them very much.™ (p. 146 (C.C.C.))

If the witness's description of the accused is incredibly detailed, the
inference might be that the witness received prompting from the police or
from some other source, and therefore the reliability of his or her entire
evidence is severly undermined. Such was the case in R. v. Craig. supra
note 34, The proprietor of a garage at which a particular car stopped for
gasoline. identified the accused as the driver of the car. Even though she
did not leave the car the witness described the passenger in the car in the
following detailed terms:

There was a girl sitting in the front seat of the car, on the left side.
She was a girl with a full face. She had rather bright eyes. She rather
struck me as being a happy sort of girl, rather wide mouth. She had a
long mouth, | would say. She gave me the impression that she was
rather happy. She had that look. ! should say she was about 18 years of
age. 1 have the impression that she was wearing some beads around her
neck. I could not say what colour they were. (p. 440)

In commenting adversely upon the reliability of this witness, a judge of the
High Court of Australia (in dissent) noted:

It seems reasonably clear that in giving this detailed description
Harvey is unconsciously relying upon the photograph of Bessie O'Con-
nor, which was published in the newspapers as early as December 17th,
or upon some other description of her. rather than upon his real
recollection of the girl who was in the car. He seems to have had no
occasion or reason for specially noting the features or characteristics of
the girl. (p. 447)
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Thus, in R. v. Spatela, supra note 138, Laskin J.A., as he then was, said,
“*Where some distinguishing marks are noticed and later verified. there is a
strengthening of credibility according to the nature of such marks™. (p. 82
(O.R.), 153 (C.R.N.S), 249 (C.C.CH). In R, v. McKay (1966}, 6l
W.W.R. (N.5.) 328 (B.C. C.A.), the appeal from conviction was
dismissed in part because the witness’s description of the two accused
largely fits their physical appearance:

The two accused were similar in stature to the persons described
both in themselves and as compared to one another: that they wore
very similar dress when picked up shortly after the occurrence; that
Mr. Bruner had a scratched nose as described by Mr. Mostron; that
Mr. Bruner had a broken or oddly shaped nose as described by
Mr. Buyer.... (p. 530)

This argument was made by defence counsel in R. v. Audy (Neo. 2) (1977),
34 C.C.C. (2d) 231 (Ont. C.A.). The judge in noting the argument said:

This of course was based vpon the conflicting descriptions given to
the police by the eyewitnesses shortly after the robbery occurred; upon
the failure of witnesses who might have been expected to identify the
appellant. if he were one of the robbers, but who were not able to do so;
and the fact that several of the persons who were in one sense or another
spectators at the event could not identify the appellant. (p. 236)

The appeal was, however, dismissed since the trial judge had given a
general warning to the jury about the dangers of identification evidence and
there was clearly some evidence ta support the verdict, since three
witnesses had selected the appellant from photographs and a lineup. See
also K. v. Pett and Bird, 10 1.P. Supp. 48, [1968] Criminal Law Review
388 (C.C.AD

See T. H. Howells, *'A Study of Ability to Recognize Faces™, 33 Journal
of Abrormal and Social Psychology 124 (1938); G. H. Davies, ). Shepherd
and H. Ellis, “*“Remembering Faces: Acknowledging Our Limitations™, 18
Journal of the Forensic Science Society 19 (1978}; K. R. Laughery and R.
H. Fowler, “"Sketch Artist and Identi-Kit Procedures for Recalling Faces™,
65 Journal of Applied Psychology 307 (1980);, Christie and Ellis, **Photofit
Construction versus Verbal Descriptions of Faces™, 66 Journal of Applied
Psvechology 358 {1981).

See R, 8. Malpass, H. Lavigueur and B). E. Weldon, “*Verbal and Visual
Training in Face Recognition™, 14 Perception and Psychophvsics 285 (1973);
M. M. Woodhead, A. D. Baddeley and D. C. V. Simmonds, “‘On
Training People to Recognize Faces''., 22 Ergonomics 333 (1979} R. S.
Malpass, “*Training in Face Recognition’, in G. Davies, H. Eilis and J.
Shepherd, eds., Perceiving and Remembering Faces {New York: Academic
Press, 1981}).

E. Belbin, *The Influence of Interpolated Recall Upon Recognition®, 2
Quarterly Journal of Experimental Psychology 163 (1950).
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.. Williams, ‘“‘Application of Signal Detection Parameters in a Test of
Eyewitnesses (o a Crime™, Psychology Thesis. Brooklyn College,
S.UN.Y., 31 (1975).

id..p. 2L

). Marshall, Law and Psychology in Conflict, 2nd ed. (Indianapolis: Bobbs-
Merrill, 1980); D. G. Hall, “Obtaining Evewitness Identifications in
Criminal Investigations: Two Experiments and Some Comments on the
Zeitgeist in Forensic Psychology’'. Thiel College, unpublished manuscript,
1976: G. Davies, *‘Face ldentification: The Influence of Delay Upon
Accuracy of Photefit Construction’, 6 Journal of Police Science and
Administration 35 (1978).

Se¢ Blouin, supra note 123.

See Hall, supra note 194,

There are & number of possible explanations as to why detailed questioning
of witnesses might interfere with their ability subsequently to identify the
suspect. First, since facial recognition may be primarily a visual memory
process, police questioning may create a conflict between the witness’s
verbal and visual processes that detracts from the clarity of the witness’s
visual image. Second. since witnesses will invariubly only give a partial
description of the person they saw. they may make a commitment to their
limited memory of the suspect which subsequently influences and biases
their identification of a suspect. Third. and this is simply a commonsense
notion, since people are not particularly good at describing appearances,
there is a danger that witnesses who have previously provided the police
with an inaccurate description of the offender might at subsequent
identification proceedings feel compelled only to identify someone fitting
the description given earlier. Having committed themselves to a certain
position, the witnesses will experience dissonance if faced with a person
who bears a strong resemblance to their image of the offender but whose
appearance does not correspond with their previous description. This
dissonance may be resolved by the witness's unconsciously altering his
image of the offender’s appearance to fit the description already given to
the police. An honest but mistaken identification might thereby be given.

This argument was made in the Devlin Report, supra note 12. Although not
fully persuaded by the argument, the Devlin Committee did not recommend
that police be obliged to obtain descriptions; only that as a matter of
administrative practice they do so whenever practicable, They wrote in
their report:

Our conclusion is that descriptions are not of sufficient evidential
value to be made the subject of legal rules whose operation might
handicap the search for the criminal. There should, however, be an
administrative rule that the police are to obtain descriptions wherever
practicable, which we believe will be in the great majority of cases. We
think that there should be a legal duty to supply a description [to the
defence] if one has been obtained. {p. 107)

207



199,

200.

201.

208

The Home Office Circular which impiemented many of the recommenda-
tions of the Deviin Report did not contain any rules dealing with taking
descriptions. See supra note 12,

J. M. Mandler and R. E. Parker, ““Memory for Descriptive and Spatial
Information in Complex Pictures'. 2 Journal of Experimental Psychoiogy:
Human Learning and Memory 38 (1976).

Doob and Kirshenbaum, supra note 40.

For example, in one study which involved viewing a filmed assault, subjects
who responded freely, without questioning, were 91 per cent accurate in
their recall of 21 per cent of the available information; subjects given open-
ended questions showed 83 per cent accuracy in recalling 32 per cent of the
information; subjects given highly structured {leading questions and multiple
choice) questioning were 64 per cent accurate in recalling 77 per cent of the
available information. J. P. Lipton, “'On the Psychology of Eyewitness
Testimony'". 62 Journal of Applied Psvehology 90 (1977). See also H. M.
Cady, ""On the Psychology of Testimony™', 33 American Journal of
Psyvchology 110 {1924); T. J. Snee and D. E. Fush. ‘‘Interaction of the
Narrative and Interrogatory Methods of Obtaining Testimony'’, 11 Journal
of Psychology 229 (194]).

In another study, a film of a scuffle among five peeple was shown to
subjects who gave a free report of the film, and were then given one of four
differently structured interviews. Open-ended interviews included either
moderate guidance or high guidance; and structured interviews were either
multiple choice or leading questions. Similarly to Lipton, above, the
authors of this study, Marquis, Marshall and Oskamp found that accuracy
of reports was negatively related to completeness. The free reports were 93
per cent accurate and 28 per cent complete; reports based on moderate-
guidance cpen-ended questions were 90 per cent accurate and 47 per cent
complete; high-guidance open-ended reporis were 87 per cent accurate and
56 per cent complete; multiple-choice reports were 82 per cent accurate and
83 per cent complete; leading question reports were 8] per cent accurate
and 84 per cent complete. K. H. Marguis, J. Marshall and 8. Oskamp,
“Testimony Validity as a Function of Question Form, Atmosphere and
Ttem Difficulty™, 2 Journal of Applied Social Psychology 167 (1972). While
the completeness of these reports closely parallels those of Lipton's study,
the subsequent loss in accuracy found in Marquis is far less severe.
Marquis reports that the trade-off of accuracy for completeness is much
greater for questions determined in a pilot study to be difficult, than it is for
questions determined to be easy. One plausible explanation for these
findings is that witnesses are more vulnerable to the effects of specific or
suggesied questioning when their memory of the issue is less clear. They
may be more resistant to suggestive questioning regarding events for which
their memories are strong. For easy questions, direct questioning produces
mere completeness with little loss in accuracy, while for difficult questions,
the loss in accuracy with highly structured questioning is greater.

This explanation has been confirmed by a subsequent study which found
“no significant difference in recall accuracy under narrative and interroga-



2002,
203,

205.
206.

207

208.

209,

tive reports” where only easy items were provided. B. Clifford and J.
Scott. *Individual and Siteational Factors in Eyewitness Testimony'”, 63
Tournal of Applied Psvchology 352 at 357 (1978). However, since the police
will have no way of knowing whether they are asking a witness to recall
casy or difficult details. in order to obtain accurate answers, a free narrative
should always be used first, as suggested in the text. This order of
questioning has been suggested by several psychologists: See, for example,
E. R. Hilgard and E. F. Loftus. “*Effective Interrogation of the
Evewitness™*, 27 [International Jounrnal of Clinical and Experimental
Hypneosis 342 at 349 (1979);

Given that one procedure (narrative form) is better in terms of
enhancing accuracy whiie another (interrogatory form) leads to more
completeness, which procedure should be used in interrogation? In fact,
there is now sound psychological basis for proposing that both forms
should be used, but the order in which they should occur is important. Tt
is generally agreed that the narrative report should come first. followed
by the iterrogatory report form. That is, first let the witness tell the
story in his or her own words. and when the witness is finished, then
begin asking a set of specific guestions.

id.

Loftus, supra note 37, p. 93.

See generally studies cited in notes 37, 201 and 203, supra.
Loftus, suprg note 37,

Id.. pp. Y4-97.

R. J]. Harmis, “"Answering Questions Containing Marked and Unmarked
Adjectives and Adverbs, 97 Jowrnal of Experimental Psvchology 399
(1973).

See R. Hastie, R. Landsman and E. F. Loftus. “‘Eyewitness Testimony:
The Dangers of Guessing™'. 19 Jurimetricy Journal 1 (1978); Loftus. supra
note 37, p. 82 and following (urging a witness to guess can reduce the
reliability of a later eyewitness report).

Hall, supra, note 194, p. 17 (“'It seems to be the case that asking a subject
to concentrate on minor, obscure details of a face interferes with the
subject’s ability to obtain other more general and more useful bits of
information about the face™).

See supra. note 135,
See supra, notes 37, 191,

See generally Yarmey, supra note 37, pp. 147-152; Clifford and Bull, supra
note 37, pp. 99-110.

For a detailed description, see J. F. Wiley, "'Recent Developments in

209
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Criminal Identification Techniques: The Penry Composite Photograph’,
Crovwn Newstetrer | (June, 1976).

See Yarmey, supra note 37, p. 147,
Sec studics discussed in Yarmey. supra note 37, p. 151,

See, for example, H. Ellis. J. Shepherd and G. Davies. ““An Investigation
of the Usc of the Photo-fit Technique for Recalling Faces™, 66 British
Journal of Psvchology 29 (1975); G. Davics, H. Ellis and J. Shepherd,
“Cue Saliency in Faces as Assessed by the ‘Photofit’ Technigue for
Recalling Faces™, 66 British Jfournal of Psvchology 29 (1975); G. Davies,
H. Ellis and J. Shepherd, *'Cue Saliency in Faces as Assessed by the
‘Phototit™ Technique™. 6 Perception 263 (1977);, G. Davies, ‘‘Face
Recognition Accuracy as a Function of Mode of Representation', 63
Journal of Applied Psvchology 180 (1978); G. Davies. **Face Identification:
The Influence of Delay Upon Accuracy of Photofit Construction'. 6
Jowrnal of Police Science and Administration 35 (19781, ). W. Shepherd,
H. D. Ellis, M. McMurran and G. M. Dawvies. "Effect of Character
Attribution on Photofit Construction of a Face™. 8 Ewropean Journal of
Social Psychelogy 263 (1978).

See generally Yarmey, supra note 37, p. 150,

See studies cited in Clifford and Bull, supre note 37, p. 103, Previous
studies found, however, that asking individuals to recall faces would reduce
their later recognition performance.

{19711, 60 Q.J.P.R. 24 (Queensland District Ct.}.
Id.. p. 25

R. v. Kobelnak (unreported, Toronto). refetred to in Wiley, supra note
213,

The Peviin Report. supra note 12, traces the use of the idenfification
parade to the 1860s, when it “appears to have been invented by the police,
probably in response to judicial criticism of cruder methods of identification
such as a direct confrontation between the witness and the suspect™ (p. 3).
[n fact, evidence of carlier use of this method of identification is provided
in an {853 case where '‘the witness had been taken to the county prison,
and ten men were shown to him ... [and] he had pointed out one of those
ten men..."". R. v. Blackburn (1853), 6 Cox. C.C. 333 at 338.

R. v. Smith and Evand (1908). 1 Cr. App. R. 203 at 204 (the accused’s
applicalion for leave (0 appeal was refused because there was sufficient
independent evidence Lo justify their convictions). See also Chapman v.
The King (1911). 7 Cr. App. R. 53 at 55 {C.C.A) ("That is nl a
satisfactory way of identification™); R. v. Williams (1912), 8 Cr. App. R.
84 at 88 (C.C.A.} (*|Tihe mode adopted was not a proper one. and
therefore the identification cannot be said to have been satisfactory™ ).

224, R. v. Gaunt, sipra note 78,

-
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Id.. pp. 865-866. In another case where the accused was shown alone to a
witness, who was then asked whether he was the man in question, the High
Court of Australia agreed with the view previously taken by England’s
Court of Criminal Appeal: “*They treat it as indisputable that a witness, if
shown the person to be identified singly and as the person whom the police
have reason to suspect, will be much more likely. however fair and careful
he may be, 1o assent to the view that the man be is shown corresponds to
his recollection”: Davies and Cody v. The King, supra note 77, p. 181
Other Australian cases in which courts have voiced dissatisfaction with
identifications obtained at confrontations between the witness and the
accused are: R. v. Aiken, supra note 183; R. v. Evensen (1916), 33 W.N.
106 {Aust., Ct, Cr. App.); R. v. Harris, (1971), §.A8.R. 447 (Sup. Ct.,
Sa. Aust): R. v, Martin [1956] V.L.R. 87 (Sup. Ct.. Vict.).

R. v. Gaunt. supra note 78, p. 866. See also Duvies and Codv v. The
King, supra note 71.

R. v. Smierciak. supra note B3, pp. 157-158 D.L.R., 872 O.W.N.. 436-
437 C.R., 177 C.C.C. In a recent Nova Scotia case. however, the Court
of Appeal dismissed the accused's appeal without commenting on the fact
that the two witnesses had identified the accused at a police station
confrontation: R. v. Johnson {1976), 17 N.5.R. (2d) 494.

See also People v. Martin, [1956] G.R. 26.

It is not clear from the cases whether the identification evidence is to be
completely ignored in such cases, and thus the independent evidence alone
must justify the conviction, or whether the appeal court in reviewing the
evidence can place some weight on the identification evidence if it appears
reliable in spite of the method of identification.

See, supra note 175.

Id.. p. 302.

See, supra note 179.

id., p. 198.

id.. p. 199.

Manson v. Braithwaite, supra note 179,
See supra note 150.

See Rule 505(1) and commentary.

H. R. Dent and G. M. Stephenson, "ldentification Evidence: Experimen-
tal Investigations of Factors Affecting the Reliability of Juvenile and Adult
Witnesses™', in D. P. Farrington, K. Hawkins and S. M. Lloyd-Bostock,
Psychology, Law and Legal Processes {London: Macmillan, 1979), 195 at
201 **The results showed that identification performance was best in the
one-way screen condition, with 40 per cent correct identifications, and
worst in the conventional parade condition, with 18 per cent correct
identifications .... There were thirty per cent correct identifications in the
colour slides condition™; E. Brown, K, Deffenbacher, and W. Sturgill.
“Memory for Faces and the Circumstances of Encounter’', 62 Journal of
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Applied Psychology 311 at 315 (1977). It is difficult to compare recognition
accuracy for the lineups vs, mugshots in this study. as mugshots were
presented only an hour after exposure, while lineups were conducted after
one week. However, it is interesting to note that recognition accuracy was
72 per cent in the mugshot phase, and dropped to 51 per cent {when
mugshots had not been seen) in the lineup phase. More interesting,
however, is the fact that false identifications also dropped from 45 per cent
with mugshots 1o 8 per cent with lineups. Thus, it would seem that
mugshot presentations encourage subjects to make more identifications;
however, the advantage of more correct identifications is offset by the
greater number of false identifications with mugshots than with lineups.
Indeed the authors concluded it would appear that our subjects found it
easier to recognize live criminals when they reappeared live — even when
that appearance occurred a week later — than to recognize them from
photographs™ ; 1. Egan. M. Pittner and A. G. Goldstein. ‘‘Eyewitness
ldentification: Photographs vs. Live Models'". 1 Law and Human Behavior
199 {1977) (Witnesses who viewed a “*criminal’’ in person were divided into
two groups, one of which later viewed a live lineup. the other of which was
shown mugshots of the same people as appeared in the lineup. Witnesses
viewing the lineup were able correctly to pick out the criminal 98 per cent
of the time while those who were presented with the criminal's photograph
were only able to pick him out 85 per cent of the time. Indeed, the authors
suggested that the 12 per cent difference may be understated since other
factors which influence accurate identifications were not taken into
account ).

For instance, in R. v. Nagy {1967), 61 W.W. R, 634 (B.C. C.A.). one of
the two witnesses had identified the accused in a store two days after the
commission of the offence. Thercafter both witnesses identified the accused
from ten photographs displayed by the police. The British Columbia Court
of Appeal held that this identification evidence was sufficient to convict
without expressing a preference for lineup identification evidence. Similarly
in R. v. Prentice, supra note 153, photographic identification evidence was
held to be sufficient to convict. even though a lineup would have been
possible, since a description of the accused and the license plate number of
his truck led the police to a likely suspect. Again, in R. v. Richards, supra
note 42, the court failed to comment upon the improper procedures used
to procure the identification evidence. The witness had failed to identify
the accused from two series of photographs but was later ‘‘successful”
when shown a single photograph of the accused alone; clearly a suspect
had already been selected and thus a lineup could have been staged.
Finally. a witness in R. v. Spatola, supra note 138, toid the police that he
recognized one of the robbers and gave a detailed description of the man.
The witness then picked out a photograph of the accused from twelve
photographs; no lineup was held. Although a new trial was held becausc
the trial judge failed to give a general warning about the inherent frailties of
eyewitness identification, no mention was made of the failure to hold a
lineup.

(1961), 45 Cr. App. R. 220, [1961] Criminal Law Review 541 (C.C.A).
Id.. p. 224 (Cr. App. R.).
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(1962), S.R. (N.S.W.} 563. 79 W.N. (N.S.W.} 423, [1962] N.S.W.R.
1034 (N.S.W. Ct. Cr, App.).

fd.. p. 563 {S.R. (N.§.W.)). In both Seiga. supra note 240, and Bouguet,
id., the accused’s appeal from conviction was dismissed. The courts held
that the failure of the police to arrange a lineup affected the weight, but not
the admissibility, of the identification evidence. In Seiga the court stated:
“While the court disapproves of the conduct of the detective constable,
that conduct does not in the opinion of the court afford sufficient ground
for setting aside the conviction™ (p. 224). In Bougier, the judge noted that
““[t]he use of photographs in this way, in lieu of a personal identification
parade, goes to the weight and sufficicncy of the evidence rather than to its
admissibility and may be specially significant when there is no other
evidence identifying the accused™ (p. 560).

R.v. Russell |1977) N.Z.L.R, 20 (N.Z. C.A.).
id.. p. 28.

In R. v. Dean, [1942] Q.R, 3. [1942] 1 D.L..R, 702, 77 C.C.C. 13 (Oat.
C.A.), the witness was shown “a number of photographs to see whether
he could help them in their search for the man who had escaped. by picking
out his photograph™. (p. 4 (O.R.}) The photograph the witness picked was
that of the accused, who was arrested two vears fater. The court stated:

[¥lor the purpose of aiding the Crown in apprehending the guilty party
{whoever he might be) Boivin was shown a variety of photographs and
was asked whether he could pick out from among those photographs a
picture of the second man who took part in the assault in question. ...
In my opinion this exhibition of photographs to Boivin for the assistance
of the police in discovering the wanted criminal was a proceeding entirely
warrantable and proper .... (p. 10 (O.R.)}

Photographs were also shown to witnesses by the police during the initial
stages of their investigation when they had no suspect, and such a practice
was approved in R. v. Cadger {1957, 119 C.C.C. 211 (B.C. C.A.) and in
R.v. Dixon, supra note 149,

In The King v. Hinds. [1932] 2 K.B. 644, the Court of Criminal Appeal
expressed approval of the following direction given to the jury at trial:

|Tihere s no objection to the police who are seeking for information as
to the person or persons who may have commirted a crime showing to
persons who are able to tdentify the criminal a photograph or a series of
photographs to see if they can pick out any one of them which resembles
the person whom they think they would be able 10 identify. (p. 645}

It is interesting to note the reference made to the pructice of showing a
single photograph to witnesses. In this case, the witnesses were, in fact,
shown a scries of photographs. That perhaps accounts for the failure of the
Court of Criminal Appeal to correct this obvious error.

The Supreme Court of South Australia had this to say in R, v. Goode.
supra note 152, p. 79
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In cases where the victim cannot name the criminal an obvious. and
indeed on occasions an indispensable, method of police investigation, is
to offer a number of photographs for the victim’s inspection. and this is
legally unobjectionable. so long as he is not shown a photograph of the
accused alone but given a number to choose from, covering as far as
possible a range of persons roughly similar in appearance.

And the Supreme Court of Victoria in R, v. Voss, [1963] V.R. 22, stated
that:

[TThe use of photographs by the police for the purpose of assisting them
in their investigation is a matter which is guite proper and a procedure
which is well recognized.

R. v. Armsrrong. [194]1] QId. S.R. 16l at 163, 35 Qld. J.R.R. 76 (Qld.
C.C.C.A.): see also R. v. Kingsfand (1919}, 14 Cr. App. R. 8 (C.C.A.).

In R. v. Bagiey. [1926] 2 W.W.R. 513, [1926] 3 D.L..R. 717, 37 B.C.R.
353, 46 C.C.C. 257 (B.C. C.A)). there were six eyewitnesses to the
robbery of a bank in Nanaimo, British Columbia. Several weeks after the
robbery, they were called to the police station at Nanaimo where they were
shown a number of photographs, including some photographs of the
accused, who was being detained with other suspects on suspicion by the
police in Seattle, Washington. Martin J. A ., for the majority. wrote:

[Iin the present [case] | cannot perceive apy good ground for holding that
it was unfair to take the course adopted. It seems to me entirely
reasonable that the Crown officers here should before sending prospec-
tive witnesses inte a foreign state to identify persons therein detained on
strong suspicion take the precaution of showing them sets of photographs
in the usual fair and cautious way that has long been in practice here
instead of embarking them upon purely speculative and expensive
journeys at great and unnecessary cost to the country ... (pp. 519-520
(W.W.R.Y)

However, Chief Justice MacDonald in his dissenting opinion rejects the
argument that the propriety of the procedure adopted should be determined
on the basis of convenience. He noted the decisions of the English Criminal
Court of Appeal. which embody *“‘the opinions of a large number of
eminent Judges''. showing that it is wrong for police to exhibit to witnesses
photographs of people who are already under arrest. In reference to the
procedure adopted in the case on appeal he stated:

It was urged by Crown counsel, that the English rule in this regard.
or what is tantamount to a rule. could not be applied in all its strictness
in Canada. because of the difference in local conditions brought about by
the extent of our sparsely settled territories and the inconvenience and
expense of carrying witnesses long distances to make personal identifica-
tion. I do not agree that any such distinction can he maintained. An
accused person in Canada is entitled to as fair a trial as one in any other
part of the Empire, and as the question involved here is one touching the
fairness of the trial and the danger to the accused of the course which is
here criticized. no question of inconvenience or expense can be allowed
to affect that right. (p. 514 (W.W.R.)}
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Chief Justice MacDonald, in his dissent, referred to the English case of R.
v. Haslam (1925), 19 Cr. App. R. 59 (C.C.A)). Based on this English
case, identification evidence, such as that at issue in Baglev. would have
been held valueless and a conviction based exclusively on it would have
been set aside. Nevertheless. in another English case, R. v. Chadwick,
Matthews and Johnson, supra note 149, where there were two witnesses (o
a robbery in Coventry, the police took pictures of four suspects, whom
they were holding in Sheffield, and sent them to Coventry where they were
displayed. among others, to the two witnesses. The court had this
comment:

In view of the explanation which has been given of the reason why
the photographs were sent from Sheffield to Coventry (namely, that the
police might know whether to detain the four men — whom they already
had in custody — or not), it is clear that no blame attaches to the police
in regard to the course which was pursued. (p. 249)

However, the court did show dissatisfaction with the identification
procedure used in that the photographs of the accused men were exhibited
on different cards than the other photographs since the Sheffield police
used different cards than the Coventry police. Furthermore, after having
identified the accused from these distinctive photographs, the witnesses
were then required to identify the accused from lineups.

{1931). 56 C.C.C. 263. 50 Que. K.B. 300 (Que. C.A.).

fd., p. 268 {C.C.C.). A more proper course of action would have been to
show the apartment employees an array of photographs.

See, for example. K. E. Patterson and A. D. Baddeley, “*When Face
Recognition Fails™, 3 Jowrnal of Experimental Psychology: Human
Learning and Memory 406 (1977).

Asharfi v. State, supra note 65, p. 162.
See supra note 150.
[1941] 2 D.L.R. 480, 76 C.C.C. 270 (Ont. C.A)).

Id., p. 480 (D.L.R.). The same observation was made by the United
States Supreme Court in Simmons v. U.5., 390 U.S. 377 at 383-384 (1968):
“‘the witness thereafter is apt to retain in his memory the image of the
photograph rather than that of the person actually seen, reducing the
trustworthiness of subsequent lineup or courtroom identification’. The
High Court of Australia has made a similar observation:

[Nnspection of a photograph of the person in custody before viewing him
naturally tends to impress on the mind the characteristics shown in the
photograph, so that the witness, however honest he may be, tends to
identify the person in custody with the person shown in the photograph
rather than with the person whom he himself saw previously., (Davies
and Cody v. The King, supra note 77, pp. 181-82)

In R. v. Dean, supra note 246, p. 5, for instance, Robertson C.J.O.
remarked: ““There can be no doubt that the act of the police in showing
Boivin the photograph of [the appellant] to refresh his memory before
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asking him to identify his assailant at the ‘line-up’. is open to some adverse
comment.”” A similar view was expressed in The King v. Dwyer and
Ferguson, supra note 39 at p. 802: "It would be most improper to inform a
witness beforehand, who was 1o be called as an identifying witness. by the
process of making the features of the accused person familiar to him
through a photograph.” Again, in R. v. Haslam, supra note 248, p. 60,
this procedure was criticized: ""The appellant bad already been arrested,
and the effect of what was done was (0o give the witnesses — or certainly
three of them .— an opportunity of studying a photograph of the appellant
hefore they were called on to identify him. That course is indefensible.”
For similar comments sce: R. v. Goss (1923), 17 Cr. App. R. 196 at 197,
R. v. Watson, [1944] 2 D.L.R. 801 at 803, [i944] O.W.N. 258, 8]
C.C.C. 212 (Ont. C. AN R. v. Simpson, supra note 132, p. 136
(C.C.C.y; and R. v, Sutton, supra note 38, p. 361 (O.R.).

Only one case bhas ventured in the opposite dircction on this point. Mr.
Justice Barclay in Baxter v. The Queen (1952), 106 C.C.C. 15 at 19 (Que.
Q.B.) remarked that;

Counsel for the defence claims that the torce of these identifications
is greatly weakened because the witnesses were shown photographs and
newspaper pictures {and subsequently identified the appellant in a lineup]

But both these witnesses failed to identify any photographs or
newspaper pictures, so that the danger of identification after seeing
photographs is not present in this case.

Clearly the danger of the use of such evidence was not understood.
The King v. Dwyer and Ferguson | supra note 59, p. 802 (K. B.).
Thus, in R. v. Baldwin (1944), 82 C.C.C. 15(Ont. C.A.) it was held:

Evidence as to identity, given by witnesses who have secn
photographs of an accused after his arrest, (whether in newspapers or
otherwise} is not, by reason of such fact, rendered inadmissible, although
it is improper for the police to permit any display of photographs of
persons who have been arrested before thev have been identified by
everyone who might be called as a witness as to identity, and evidence
so procured will lose much of the weight that it otherwise might have,
and it is the duty of the trial Judge under such circumstances to call the
attention of the jury to what has happened, and properly to caution the
jury.

See also R. v. Martin, supra note 225,

In R. v. Hurjan (1978), 68 Cr. App R. 99 (C.C.A.), the court quashed the
conviction because it could not be certain that the jury would have reached
the same result had the trial judge given the proper warning. He failed to
point out that:

[lldentification witnesses may be, and frequently are, highly convincing
though they may honestly be totally mistaken .... [S]everal identifying
witnesses may all suffer from that defect ... [M]istakes in identfication
are possibly the easiest mistakes which any witness can make

[Tlhree of the officers had seen a photograph of the appellant between



the time when the events took place and the time when the identification
parade was held .... [Flhe obvious danger [is} that in complete honesty
these men may have been identifying the person in the photograph rather
than the person whom thcy had seen at or near the public house on that
evening. (p. 113)

Similarly, in R. v. Sufton, supra note 38, a conviction was gquashed
because the trial judge cautioned the jury only on the credibility of the
witness and failed te elaborate on the problems of identification evidence
generally and, in particular, failed to underline the fact that the witness had
identified the appellant prior to the lineup even when the police had pointed
out a photograph of the appellant.

When a Court of Appeal considers the decision of a trial judge sitting alone.
it will likewise attempt to ascertain whether the judge was aware of the
problems with this type of evidence. Thus, in Baxter v. The Queen, supra
note 256; R. v. Prentice, supra note 153; and R. v. Goldhar, supra note
254, the appeals from conviction were dismissed since the judges had
evidently properly instructed themselves regarding the probative value of
the evidence when photographic identification had preceded corporeal
identification.

259. The court in The King v. Hinds. supra note 246, p. 646, for instance, said
that the photographic display was used '‘with the object of ascertaining
whether they could pick out a person not yet in custody so that he might be
arrested on suspicion”. The display and the lineup were properly conducted
and thus special instructions by the trial judge were not required. Other
cases which seem to support this view are R. v. Watson, supra note 256;
R. v. Fupnon (1922), 22 5. R. (N.S.W.) 427, 39 W.N. {(N.S.W.) 130
(N.S.W. Ct. Cr. App.); R. v. Cadger, supra note 246: R. v. Haslam,
supra note 248: R. v. Seiga. supra note 240; R. v, Buglev. supra note 248;
R. v. Bouquet, supra note 242; and R. v. Dovle, [1967] Vict. T..R. 698
{Vict S.C.).

260. [1938] N.Z.L.R. 139 (N.Z. 5.C.).
261. Id..p. 141,

262. IKd.. p. 141-142. See also R. v. Bagley, supra note 248, in which
prospective witnesses were shown photographs of suspects, including that
of the accused. Some of these witnesses later identified the accused in a
lineup. MacDonald C.J.A., in dissent, held that while the trial judge
“referred several times to the fact that photos were shown to the several
witnesses ... he made no comment upon the effect of that on the weight of
the witnesses’ testimony. That phase of the matter was apparently not
present to his mind, and in these circumstances the verdict cannot be
sustained'’. (p. 515 (W.W.R.)) However, the majority sustained the
conviction.

263, R. v. Dickman, supra note 98, p. 142-143 (Cr. App. R.).
264, 1960y, 129 C.C.C. 336 (B.C. C.A)).

265. O'Halloran J.A.. dissenting. pointed out that the cross-examiantion of the
witness disclosed that he was unable to point to any physical or other

)
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characteristic upon which identification of the accused could be rationally
based. Furthermore, not only did the identification take place several
months after the alleged transaction in gquestion, but the witness had never
known or seen the accused previously, While the accused completely
denied the transaction and was not shaken on cross-examination, the story
of the witness was false in two particulars and may have been motivated by
self-interest. Taking these doubts together, O'Halloran J.A. was of the
opinion that the witness's testimony was insufficient to prove beyond a
reasonable doubt that the accused was the guilty person.

Supra note 183,

Supra note 34,

Supra note 68.

(1951). 52 G.L.J. 1123 (Hyderabad H.C.).

Id., p. 1125,

(1952), 53 Cr. L.J. 265, 39 A.LLR. 59 (Allahabad H.C.).

Id.

Dhaja Rai v. The Emperor, [1948] A.L.R. (A) 241 (Allahabad H.C.).

See generally E. Ratushny, Self-Incriminarion in the Canadian Criminal
Process. (Toronto: Carswell, 1979). p. 292 and following.

A number of states in the United States now provide by statute or rule of
court that a court order can be obtained compelling a suspect to attend an
identification procedure, including a lineup. Indeed such a court order cun
be obtained in most states with a showing of less than probable cause. See
Commentary to Section 170 of the American Law Institute, Model Code,
supra. note 15, p. 475, Y. Kamisar, W. R. LaFave, and 1. H. Israel,
eds., Modern Criminal Procedure: Cases, Comments and Questions {(St.
Paul, Minn.: West, 1980}, p. 708-710. If there is probable cause and
judicial authorization of a lineup, participation can be made a condition of
pretrial release and an uncooperative defendant can be held in contempt.
See Doss v. United States, 431 F, 2d 601 (9th Cir., 197().

As a matter of interest, in the United States the defendant can be cross-
examined at trial about uncooperativeness, and the prosecutor can argue
that a failure to cooperate is evidence of guilt. See United States v.
Parhms, 424 F. 2d 152 (9th Cir., 1970), cert. denied 400 U.S. 846. But
see D. E. Seidelson, ''The Right to Counsel: From Passive to Active
Voice™, 38 George Washington Law Review 849 (19700,

See Marcoux and Solomon v. The Queen (1975), 29 C.R.N.S. 211 at 219,
[1976] 1 S.C.R. 763, 60 D.L.R. (3d) 119 at 127, 29 C.R.N.S, 2I1.

For a review of these values see penerally L. W. Levy, Origins of the
Fifth Amendment (New York: Oxford University Press, 1968); M. Berger,
Taking the Fifth {Lexington, Mass.: Lexington Books, 1980); L. Mayers,
Shall We Amend The Fifth Amendment? (Westport, Conn.: Greenwood
Press, 1959); 1. A. Maguire, Evidence of Guilt: Restrictions upon Its
Discovery or Compulsory Disclosure (Boston: Little, Brown and Co.,
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1959); E. Ratushny. supra note 274; E. W. Cleary, McCormick's
Handhook of the Law of Evidence (St. Paul, Minn.: West Publishing,
1972).

For example, in Dallison v. Cafferv, [1965] 1 (Q.B. 348, [1964] 3 W.L.R.
385, |1964] 2 All E.R. 610 {Eng. C.A.}, Lord Denning M.R. said:

When a constable has taken into custody a person reasonably
suspected of felony, he can do what is reasonable to investigate the
matter, and to see whether the suspicions are supported or not by further
evidence .... The constable can put him [the suspect] up on an
identification parade to see if he is picked out by witnesses. So long as
such measures arc taken reasonably, they are an important adjunct to the
administration of justice. (p. 367 (Q.B.)

In the same vein, Dickson J. m Marcoux and Sofomon v. The Queen,
supra note 277, p. 771 (8.C.C.), sanctioned the use of reascnable
compulsion to secure a lincup identification of a suspected person:

Reasonable compulsion to this end is in my opinion an incident to
the police power to arrest and investigate, and no more subject to
objection than compelling the accused to exhibit his person for
observation by a prosecution witness during a trial.

In the United States. the courts have consistently held thal the privilege
against self-incrimination only applies to cvidence of a testimomial or
communicative nature. See generally Cleary, supra note 278, p. 264 and
following:; Berger. supra note 278, p.B0 and following.

Commenting on the privilege against self-incrimination as contained in the
Bifl of Rights. Laskin J.. as he then was, vbserved in Curr v. The Queen,
(1972] 5.C.R. R8Y at 912:

I cannot rcad s. 2(d) as going any farther than to render inoperative
any statutory or non-statutory rule of federal law that would compel a
person to criminate himself before a court or like tribunal through the
giving of evidence, without concurrently protecting him against its use
against him.

In Marcoux and Solomon v. The Queen, supra note 277, p. 768 (5.C.C.),
Dickson I.. in reviewing the privilege against self-incrimination, said: *"The
limit of the privilege against self-incrimination is clear. The privilege is the
privilege of & witness nol to answer a question which may incriminate him."’

See, supra note 277, pp. 770-771 (8.C.R.).
Dicksen J. sad:

I should make it clear, however. that 1 do not think evidence of the
offer and refusal of a linc-up will be relevant and admissible in every case
in whick identification of an accused is i issue. Admissibility will
depend upon the circumstances of the case. If, at trial, it unfolds that the
Crown must explain the omission of a line-up or accept the possibility of
the jury drawing an adverse inference, then in those circumstances it
would seem that evidence of refusal is both relevant and admissible. In
other circumstances 1 do not think such evidence should normally be
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tendered. The danger, as I see it, is that it may impinge on the
presumption of innocence, the jury may gain the impressiton there is a
duty on the accused to prove he is innocent. However, on the facts of
the present case, I have no doubt whatever that evidence of Marcoux's
refusal to take part in the line-up was admissible, coming as it did after
the issue was opened by defence counsel.... (pp. 774-775 (§.C.R.p

In this case defence counsel launched a vituperative attack upon the police.
It was maintained that the investigating officer had broken *‘every rule in
the book™ by not holding a lineup, that the instructions and pamphlets of
the Metropolitan Toronto Police had been “*spat upon™ and that what had
occurred at the police station was a ““mockery™ (p. 766 (S.C.R.». This
development, in the view of Mr. Justice Dickson, made the evidence of the
accused’s refusal admissible:

As to the admissibility of evidence of refusal by Marcoux to
participate in a line-up, it is only necessarv to observe that the trial
tactics of defence counsel made this evidence admissible beyond any
question: admissible, not for the purpose of proving guilt, but to explain
the failure to hold an identification parade and the necessity. as a result,
to have Fleskes confront Marcoux, a procedure which counsel for
Marcoux so roundly critized. (p. 773 (S.C.R.)}

The Marcoux case is discussed in E. Ratushny, supra note 274, p. 56-58.
For a critical comment see §. A. Cohen, supra note 21, pp. 82-85.

In a recent Ontario case, a voir dire was held to determine whether
evidence of the accused’s refusal should be admitted. The accused offered
as an explanation the fact that he wanted to consult first with his lawyer.
However, since the accused had on a previous occasion been advised by
his lawyer not to appear in a lineup. the court was of the view that the
prosecution was entitled to proceed with a dock identification. Citing
Marcoux in support of his decision, the trial judge ruled at the end of the
voir dire that the evidence of the accused’s refusal was admissible by way
of explanation for the adoption by the police of a less-than-ideat method of
identification, R. v. Holberg and Russell (1978). 42 C.C.C. (2d) 104 {Ont.
Co. Cr).

Noting that statisticians generally employ a 3 per cent level for establishing
significance, this has led two statisticians to suggest that a lineup should
ideally consist of twenty participants. W. R. Bytheway and M. Clarke,
~The Conduct and Uses of Identificaion Parades. [1976] Journal of
Criminal Law 198 at 201.

See K. R. Laughery, J. F. Alexander and A. B. Lane, *“'‘Recognition of
Human Faces: Effects of Target Exposure, Target Position, Pose Position
and Type of Photograph™. 35 Journal of Applied Psvchology 477 {1971); K.
R. Laughery. P. K. Fessler and D. R. Tenorvitz, "Time Delay and
Similarity Effects in Facial Recognition'". 59 Journal of Applied Psvchology
490 {1974). '

See generally on the importance of lineup size, G. L. Wells, M. R.
Leippe, and T. M. Ostrom, “‘Guidelines for Empirically Assessing the
Fatrness of a Lineup’, 3 Law and Human Behavior 285 (1979); R. S.
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Malpass. “Effective Size und Defendant Bias in Eyewitness Identification
Lineups™. 5 Law and Human Behavior 299 {1981).

Home Office Circalar 109, 1978, Rule 14.

See American Law Institute, supra note 15, p. 434 Project on Law
Enforcement Policy and Rulemaking, supra note 16, p. 15, Wall, supra
note 24. p. 53. To turther iilustrate the diversity in practice, French police
officials normally use five or six distractors in a lineup. The ltalian Code of
Penal Proecedure requires that once compulsory procedures as to the use of
a witness have been completed, a judge is to secure the appearance of two
or more persons resembling the suspect. See Murray, supra note 14.

See, supra note 77.
See, supra note 1401

Satva Narain v. State (1953), 40 A.LR. 843: Emperor v, Chhudammi Lal
(1936, 23 A.LR. (A} 373: Anwar v. State (1961). 48 A.LR. (A) 5O:
Asharfi v. State, supra note 65,

Dal Chand v. State (11953), 40 A 1R, (A) 123,

R. v. Jeffries (1949), 68 N.Z.L.R. 395, [1949] N.Z. Gaz. L.R. 433
(N.Z.C.A).

See Murray. supra note 14,

Home Office Circudar 109, 1978, Rule 14,

fd., Rule 15,

R. v. Dunlop, Douglas and Svivesier. supra note 149,

Parker and Yates (unreported, B.C. C.A.}: R. v. Demich. supra note 149.
R. v. Baldwin. supra note 258,

Ram Singh v. Emperor (1943). 30 A LR. 269 at 271 (Oudh).

R.v. Ofia, |1935] S.A. 213 at 216 (T.P.D.).

Sce Doob and Kirshenbaum, supra note 40:; see also Loftus, supra note 37,
p. 146,

See Clifford and Bull, supra note 37, pp. 196-195.
See Doob and Kirshenbaum, supra note 40.

Codigo De Procedimientos Parg El Distrita ¥ Territorios Federales (1931).
art. 219.

Home Office Circudar 109, 1978, Rule 14.

For example. in a Canadian case it was said that ‘it should appear that the
selection of the other person to form the line-up has been made fairly, so
that the suspect will not be conspicuously different from ali the others in
age or build, colour or complexion or costume or in any other particular™:
R. v. Goldhar and Smolkler, (1941), 76 C.C.C. 270 at 271-272. [1941] 2
D.L.R. 480 at 481, per Robertson CJ.0. A New Zegaland court stated
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that “[t]he only satisfactory method of identification where suspects are
paraded is where the suspect or suspects are placed amongst & sufficiently
large number of persons of similar age, build, clothing. and condition of
life, and the witness is then asked, without prompting or assistance, to
recognize the offender™: R. v. Jeffries, supra note 293, p. 602 (N.Z.
L.R.).

A few examples should illustrate the variance in lineup participants that the
courts are prepared to accept. In R. v. Ofhey, |1971] 3 D.L.R. 225, 13
C.R.N.S. 316, 4 C.C.C. (2dy 13 (Ont. C.A.), the eight participunts
including the accused ranged in height from 5 feet 4 inches to 6 feet | inch:
they ranged in weight from 135 pounds to 210 pounds. The accused was 5
feet 4 inches and weighed 135 pounds. Since the accused fell at the very
bottom of the represented range of heights and weights, it could be argued
that the numerical composition of the lineup did not reflect the likelihood of
him being selected purely by chance. The Ontario Court of Appeal.
however, cxpressed no dissatisfaction with the composition of this lineup.
In an earlier case. on the other hand. R. v. Opalchuk, supra note 64, a
county court judge from Ontario studied a photograph of the lineup from
which the accused was selected and concluded that it was “far. far from
what is requircd by law™". Yet it would appear that the accused in this case
fell much closer, at least with respect to height and weight, to the median
of the range represented in the lineup, than did the accused in Ofhey. The
county court judge said:

On the evidence before me, on my analysis of the line-up [ find this:
The majority of the line-up were within | or 2 inches of the height of the
accused. None was his exact height. one was 3 inches shorter and threc
were 2 inches shorter. None of those in the line-up was of the exact
weight of the accused. They ran from 26 |bs under his weight to 30 lbs
over his weight. Only one came within 3 Ibs of his weight. another within
5. Three only in the line-up were of the same age as the accused. One
was 10 years younger, one was 9 vyears younger. two were § years
younger. one was 4 years younger, cne was 3 years vounger. and one
was 9 years older. None had black hair. and from my observations here
it appears (0 me {as it did to one of the witnesses to whom I will refer
later). that the accused bas black hair. Tt looks almost jet black to me
from here. though I may be in error. Three in the linc-up had blonde hair
and seven had varying degrees of brown hair. As 1o complexion two
were dark. six were fair, one was ruddy and one unspecified. Need |
particularize further? 1 conclude this part by saying the clothes on the
other ten in the line-up and the colours thereof varied, it seems to me, as
their height, weights and complexions. In any event, it is patent this line-
up was far, far from what is required by law.... (pp. 9192 (C.C.C.)}

A year earlier, the British Columbia Court of Appeal voiced no criticism of
a lineup consisting of eight men in addition to the accused. They ranged in
age from 17 to 25 years and in weight from 130 pounds to 160 pounds. The
accused was 26 years old and weighed 140 pounds: R. v. Cadger, supra
note 246. However, in another British Columbia case the Court of Appeal
quashed the accused’s conviction when it was revealed that the witness had
described the oftfender as a *“tall and well built man™ and the evidence
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disclosed that the accused “‘was the only “tall, well built man’ among the
seven [lineup participants]. His height [was] six feet, two inches. and the
next tallest man in the line-up was five feet, ten inches’’: R v. McDonalid,
supra note 149, p. 352 (C.R.).

The Québec Court of Appeal set aside the accused’s conviction in Nepton
v, The Queen. supra note 142, p. 162, involving the following {acts:

The appellant was placed in the ceatre with two other persons on
each side. The appellant had black hair while the other four had blond or
brown hair. The other four persons were taller or shorter than the
appellant. The appellant was dressed differently from the others.

The same court noted disapprovingly in Sommer v. The Queen (1958), 29
C.R. 357 at 361, that the accused "“was however the biggest of the persons
in the lineup...”".

See, supra note 9.

1197112 O.R. 349, 3 C.C.C. (2d) 153 (C.A.).
fd., pp. 157-158 (C.C.C.).

R. v. Pett and Bird, supra note 188.

See Doob and Kirshenbaum. s#pra note 40,
Houts. supra note 24, p. 15,

Rolph. supra note 24, p, 35,

For example. see R. v. Sutton, supra note 38, where the suspect had the
word “luck™ tateced on his knuckles, there is no indication that attempits
were made to disguise the hands of the participants by, for example,
requiring them to wear gloves, hold their hands behind their back, or in
their pockets. In R. v. Smith. supra note 184, the witness stated that he
recognized the accused at a lineup because of a hickey on his neck.

See supra note 65, p. 160.

(1950}, 48 Allahabad L.J. 354 (Allahabad H.C.).
id.. p. 354.

See supra note 65.

Id., p. 160,

Cadice di Procedura Penale. (1930), article 360.
See supra note 305, article 219.

For example, in an Australian case, Raspor v. The Queen, supra, note 93,
the suspect had been described as a motorcvelist, wearing a leather jacket
and leather cap. At the parade he was identified while wearing a similar
coat and carrving a cap. The accused was not pranted leave to appeal and
the lineup procedure was not commented upon. In R, v. Martell and
Currie (1977, 23 N.S.R. (2d) 578 at 582, 32 A.P.R. 578 at 582 (N.S.
S.C. App. Div.} it was claimed ‘‘that the line-up was unfair in that only
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the men in it who wore clothes exactly like those described by Mr. Borgia
were the appellants...’’. The court nevertheless dismissed the appeal.
admitting however that the lineup '‘arguably may not have been perfect
(what line-up is or can be?) in ensuring adequate uniformity in the
appearance of all the men in it.”” (p. 583 (A.P.R.}}

In R. v. Bluckmore, [1970] 14 C.R.IN.S. 62 (Ont. C.A.), the accused was
subjected to an informal viewing by the witness. He was one of seven
black people in a group of twenty-five to thirty people held in a detention
roem. The witness stated that the robber had worn a mauve-coloured shirt
and trousers. The accused was the only person in the detention room so
dressed. In dismissing the accused’s appeal, the court relied upon the
witness’s emphatic statement that he had identified the accused on that
occasion upon seeing his face and did not even notice what he was then
wearing.

For example, in R. v. Dunlop, Douglas and Sylvester, supra note 149, all
the accused were known as members of a motorcvcle gang. At one of the
several lineups one of the accused was identified while wearing “‘a club T-
shirt with a club symbol’" (p. 347). Although no particular comment was
made on this, two of the accused’s appeals from conviction were successful,
partly because of the overall weakness of the identification evidence. The
victim of an attempted rape in a South African case, R. v. Masemang,
supra note 121, p. 448, could only remember her assailant's clothes — in
particular a dark maroon jersey. The other ten people in the lineup wore
red sweaters but they were noticeably lighter than the accused's. The court
stated that the lineup was “*conducted in a manner which did not guarantee
the standard of fairness observed in the recognised procedure, but was
calculated to prejudice the accused.”” The court in R. v. Harris, supra note
225, quashed the conviction because the trial judge failed to articulate a
warning about the dangers of eyewitness testimony. Little weight was
attributed to the identification evidence because the witness saw

.. a man in 2 reddish or orange T-shirt on the roof. Several hours
later he sees a man in an orange T-shirt in the same suburb in the
custody of the police, There would be a strong tendency in the human
mind in such a case to reach the conclusion of identity. (p. 450)

In R. v. Smith and Evand, supra note 223, p. 203, the two appellants were
identified alone “‘mainly by their clothes’’. The appeal was dismissed
becuause other evidence supported the conviction, but the court did say that
the procedure adopted rendered the identification evidence ‘‘nearly
valueless™. In R. v. Jeffries, supra note 293, the fairness of the lineup was
challenged on the grounds that

it was contended that the suspects would look so different from Police
officers. with blood on their clothing, and, in one case, on the hands, that
it was inevitable that the suspects would be identified.

[Tlhey were wearing old clothes, and were not as well dressed as the
other members of the parade .... {p. 597)

The convictien in this case was affirmed on other grounds.

(1958), 29 C.R. 357 (Que. C.A.).
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See, supra nole 89,
Id., p. 435 (O.R.).

In France. see P. Wall, supra note 24; Mexican Code of Penal Procedure,
supra note 303, articles 217-224, The English rules, in Home Office Circular
on Identification Procedures, 10% (1978} supra note 12, allow a suspect to
select his own position in the lineup (Rule 6). He must also be informed of
his right to change his place after each viewing (Rule 21).

See supra note 142,

fd., p. 162, Another case from Québec in which the fact that the accused
stood in the middle of the lineup was noted in discussing the unfairness of
the lineup is Sommer v. The Queen, supra note 326. And in R. v. Cadger,
supra note 246, p. 213, it was noted that the appeliant was identified from a
lineup consisting of “'eight young men in addition to the appellant who was
stationed in the centre of the group.” In at least one case, R. v.
Minichello, [1939] 4 DJI.R. 472, 54 B.C.R., 72 C.C.C. 413 (B.C.
C.A.}, the accused’s position in the lineup was the subject of specific
complaint. In this case. however. the facts do not show where he was
positioned and the court held that the complaint was not substantiai:
“Marshall picked out the accused in a line-up at the police station. The
criticism of his evidence in that connection, viZ.. in respect (o the position
of the accused in the line-up is not of a substantial character™ (p. 413},

Many Codes of Criminat Procedure explicitly provide for such objections.
For example, the Mexican Code of Penal Procedure allows the person
being identified to request the exclusion from the group of those persons
who do not resemble the suspect. It is then within the discretion of the
instructor judge whether to abide by the request. Furthermore, a suspect
may suggest even greater precautions than those provided by the Code and
it is then up to the judge to accede to the proposals, as long as they will not
prejudice the truth or appear non-useful or malicious. Supra note 305,
article 220,

The English Home Office Circular rules state that a suspect should be
expressly asked if he or she has objection to the persons present or the
arrangements made. It goes on to provide that ““[alny objections should be
recorded and, where practicable, steps should be taken to remove the
grounds for objection.”” Home Office Circular on Identification Parades
109 (1978}, Rule 16.

See Doob and Kirshenbaum, supra note 40.

In, for example, Nepton v. The Queen, supra note 142, p. 146, there was a
conflict between the testimony of two eyewitnesses and the police as to the
makeup of the lineup from which the accused was selected; Mr. Justice
Hvde noted “°! offer the suggestion that the police should adopt the practice
which | have noted in some instances of photographing the line-up so that
there could be no dispute as to its composition.” In another case, in
reviewing the fairness of the lineup, the court noted, *‘[hlaving examined
the photographs 1 agree with counsel for the appellant that the appellant
... (and co-accused} appear different in appearance and dress from all the
others.” R, v. Smith, supra note 184, pp. 298-299,
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344,
345.
346.
347,

See R. v. Sommer. supra note 326; R. v. Sutton, supra note 38 R. v,
Gernt, supra note 78: Raspor v. The Queen. supra note 93.

Dent and Stephenson. supra note 238,
Asharfi v. Stare, supra note 65, p. 161,
(1936}, 65 C.C.C, 214 (Man. C.A.).
See. supra note 258,

Id.. p. 24

Other cases in which a witness viewed a lineup and identified a suspect as
the offender when the effender’s face had been fully or partially concealed
by a mask at the time of the offence are: Baxter v. The Queen. supru note
256: R. v. Harrison (No. 3). supra note 97. R. v. Kervin (1974), 26
C.R.N.S5. 357 IN.S. C. Ay R. v. Otbey, supra note 308; R. v. Hederson,
supra note 140; R. v. Donnini. [1973] V.R. 67 (Sup. Ct., Vict.). In R. v.
Millichamp. [1921] Cr. App. R. 83, the witness stated that he saw a
burglar running away but that he did not see his face. At the lineup the
witness did not pick the accused out until all of the participants were
requested to turn around. One wonders whether the witness would have
identified the accused from a view of his back. if he had not first seen his
face.

Another English case in which a witness who admitted to net having scen
the offender’s face was shown the body and face of the suspect at a lineup
is R. v. Bundv (1910). 5 Cr. App. R, 270 (C.C.A.). The suspecl was
identified but this was undoubtedly because the police had pointed him out
to the witness and stated that he “‘resembled the man the police suspected
of having committed the larceny™ (p. 271).

Two other cases in which the witness did not see Lhe offender’s face but
nonctheless identified the suspect because of his build. clothing and voice
are: R. v. Gaunr, supra note 78; R. v. Milex and Haines (1948), 42
Q.J.P.R. 21, [1947] QId. St. R, 180 (QId. Ct. Cr. App.).

For a general discussion of the problems of voice identification see Clittord
and Bull, supra note 37, pp. L8 and fellowing. See also Saslove and
Yarmey, *‘Long-term Auditory Memory: Speaker Identification™. 63 Journal
of Applied Psvchology (1980); A. G. Goldstein “*Recognition Memory for
Accented and Unaccented Voices™ . 17 Bulletin of the Psychonomic Society
217 (1981); B. Clifford, “*Voice Identification by Human l.isteners’ ., 4 Law
and Human Behavior 373 (1980).

[1955] 8.C.R. 593, 21 C.R. 217.
4., p. 602 (S.C.R.}, 230 (C.R.).
Supra note 277,

Id.. pp. 770-771 (S.C.R.).

See, for example, R. v. Brawmberger (1967), 62 W.W.R. 285 at 288 (B.C.
C.A.) (identification by recognition of voice is permissible™).
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357.

358.

360,
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362.

See, for example, R. v. Miles, supra note 341, p. 25 (where the witness
described the suspect’s voice as effeminate); and Raspor v. The (Hieen,
supra note 93, p. 349 (where the witness described the suspect as speaking
“with a marked foreign accent™).

In R. v. Murrav (No. 2. [1917] ¥ W.W.R. 404 at 408 (Alra. S.C.}, it was
said that:

There can be no doubt that evidence of identity by means of
identification of the voice alone is sufficient evidence. We identify people
many times a day in this way in conversations over the telephone. It is
scarcely necessary to support this proposition by authority....

Supra note 308.

Id., p. 228,

Supra note 34,

Id.. p. 447.

Supra note 277.

Id..in [1976] 1 8.C.R. 763 at p. 770.

Thus in R. v. Doanini, supra note 341, p. 69, it is reported that:

A young woman clerk, Mrs. Judith Riseley. inspected the parade
and later gave evidence that she had recognized the applicant as the
smaller man at the robbery. She said she had declined to touch him
because she was too nervous to do so.

See generally D). M. Thomson, “Person ldentification Influencing the
Outcome™, 14 Australia and New Zealand Journal of Criminology 49
{1981).

G. H. Bower and M. B. Karlin. “*Depth of Processing Pictures of Faces
and Recognition Memory™. 108 Journal of Experimental Psychology 751
(1974). D. Godden and A. Baddeley, "When Does Context Influence
Recognition Memory?”, 71 British Journagl of Psychology 99 (1980); E.
Winograd and N. T. Rivers-Bulkeley, '‘Effects of Changing Context on
Remembering Faces'', 3 Jowrnal of Experimental Psvchology: Human
Learning and Memory 397 (1977).

Godden and Baddeley, supra note 338.
Id.. p.99.
Id.. p. 104.

One experimenter, G. Feingold, “The Influence of Environment on
Identification of Persons and Things™, 5 Journal of Criminal Law and
Criminology 39 at 47 (1914), has asserted that on the basis of the reliable
studies:

The proper way to obtain successful recognition is not to bring the
witness into the police court, but te bring the supposed lawbreaker to the
scene of the crime and to have the witness look at him precisely in the
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379.
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228

same surroundings and from the same angle at which he saw him
originally.

See generally, G. Lefcourt, *"“The Blank Line-up: An Aid 1o the Defense’,
14 Criminal Law Bullerin 428 (1978).

Deviin Report | supra note 12, p. 120.

See People v. Brown, No. 1798 (N.Y. Cty. Ct., 1972). and. People v.
Hibbs, No, 1930 (Bronx Cty, Ct.., 1974), both referred to in Lefcourt,
siepra note 363.

Quoted in Lefcourt, supra note 363, p. 431.

60 A. 2d 824 (Penn. Sup. Ct., 1948).

id.

People v, Kennedy, 58 NLE, 652 (N.Y. Ct. App., 1900).

Id.

People v. Guerea. 358 N.Y.S. 2d 925, (Crim. Ct. Bronx Cty., 1974).
Id.. p. 928.

See generally Clifford and Bull, supra note 37. p. 203,

See supra note 150,

Some cases in which the repeated showing of a suspect’s photograph to
prospective witnesses escaped the courts’ criticism are: R. v. Audy (No.
2}, supra note 188; R. v. Baglev, supra note 248: R. v. Mingle. [1965] 2
O.R. 753, [1965] 4 C.C.C. 172 (Mag. Ct.): R. v. Opalchuk, supra note
&4 and K. v. Fannon, supra note 259,

Simmons v. United States, 390 U.S. 377 at 386, n. 6 (7th Cir., 1968).
See commentary following Rule 501.
See commentary following Rule 502,

Two Canadian cases in which a witness who had picked out the accused’s
photograph during the police’s search for suspects was not later asked to
attempt identification at a lineup are: R. v. Louie, supra note 264; and R.
v. Mingle, supra note 375. In neither of these cases did the court comment
on the procedure followed.

The Queen v. Goode, supra note 152, p. 79.
R. v. Dean, supra note 246.

This problem arose in an American case, [/.5. ex. rel. Reed v. Anderson,
343 F. Supp. 116 (1972). The accused's mug shot was dated one day after
the crime while the others bad dates several years oid.

Srate v, Alexander, 503 P. 2d 777 (Ariz. Sup. Ct., 1976).
Rudd v. Florida, 477 F. 2d 805 (5th Cir., 1973).
fd., at p. 811.
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Supra note 38.

K. R. Laughery, J. F. Alexander and A. B. Lane., “Recognition of
Human Faces: Effects of Target Exposure Time, Target Position, Pose
Position, and Type of Photograph™, 55 Journal of Applied Psychology 477
(1971 K. R. Laughery, P. K. Fessler, D. R. Tenorvitz, and D. A.
Yoviick. “"Time Delay and Similarity Effects in Facial Recognition™. 59
Journal of Applied Psychology 490 (1974),

W, Stern, *'Abstracts of Lectures on the Psychology of Testimony and on
the Study of Individuality™ . 21 American Journal of Psvchology 270 (1910).

See Yarmey, supra note 37, p. 121; A. Zavala and J. Paley, eds.,
Personal Appearance Identification (Springfield, Ill.: Charles C. Thomas,
1972), p. 34, {"'The studies showed that after about fifty mug shots
performance of witnesses begins to deteriorate.™)

See A. Zavala, supra note 389, p. 314.
See generally Yarmey. supra note 37, p. 121.

R. Buckhout, “Evewitness Testimony™, 231 Scieatific American {No. 6)
23 a1t 27 (1974). (*Research on memory has ... shown that if one item in
the array of photographs is uniquely different — say in dress, race, height.
sex or photographic quality — it is more likely to be picked out. Such an
array is simply not confusing enough for it to be called a test ")

See also R. Buckhout, D. Figuerca and E. Hoff, “*Evewitness Identifica-
tion: Effects of Suggestion and Bias in Identification from Photographs™, 6
Bufletin of the Pyychonomic Society 71 at 74 (1975).

fd., pp. 73-74.

K. R. Laughery, 'Photograph Type and Cross-Racial Factors in Facial
Identification™. in A. Zavala and J. Paley, eds., supra note 389, Chapter
V: A, Paivie. T. B. Rogers and P. C. Smythe, *“Why Are Pictures Fasier
to Recall than Words?', |I Psychonomic Science 137 (1968); K. R.
Laughery, J. F. Alexander and A. B. Lane, ‘*Recognition of Human
Faces: Effects of Target Exposure Time, Target Position, Pese Position and
Type of Photograph''. 35 Journal of Applied Psychology 477 (1971).

See Laughery. supre note 394, p. 39.

Sussman, Sugarman, Zavala. A Comparison of Three Media Used in
Identification Procedures™. in A. Zavala and J. Paley, eds., supra note
389, Chapter XI.

For example, recent research indicates that photographs presented in a
three-quarter pose are more identifiable than full-face poses. See K. E.
Patterson and A. D. Baddeley, '“When Face Recognition Fails'", 3 Journal
of Experimental Psychology: Human Learning and Memory 406 (1977); F.
L. Krouse, ‘‘Effects of Pose, Pose Change, and Delay on Face Recognition
Performance”’, 66 Journal of Applied Psychology 651 (1981).

R. v. Johnson, supra note 227, p. 495 ("'The four separate photographs,
including that of the appellant. were filed as an exhibit. We have inspected
them and note that they are photographs of four remarkably similar-looking,
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long-haired youths™ }: R. v. Russell. supra note 244, p, 29 (*'to ensure that
no injustice was done to the appellant we have inspected the photographs
which were shown 1o Miss Berkland and we are satisfied that the gencral
similarity of four of the men depicted in them provided her with a very real
test of her ability to identity the photograph of the appellant™); R. v. Nagy,
sitpra note 239, p. 635, (“the police authorities produced 10 pictures, of
persons of some similarily in appearance™).

R. v. Pace, sripra note 154, p. 299,
Id.. p. 307,

For example in U.S. v. Harrison, 457 F. (2d in 1972), only the accused
was clean shaven: in Cavwood v. State, 311 N.E. 2d 8453 (Ind. Ct. App..
1974). the accused had a noticeable lighter skin colour than the others
pictured: in Haberstroh v, Montavre, 362 F. Supp. 838 (W.D.N.Y.,
1973). only the accused’s photograph remotely fit the description given by
the witness; in United States v. Fernandez. 456 F. 2d 638 (24 Cir., 1972),
no photograph in the array remotely resembled the suspect’s skin colour
and hairdo: in Stare v. Werttstein, 500 P. 2d 1084 (Utah Sup. Ct., 1972),
the accused was the anly person in the photographs to have a mustache.

For example. the following procedures received little or no criticism from
the courts. In U.S. v. Bell, 457 F. 2d 1231 (5th Cir., 1972), only the
accused’s photograph provided a full-length view; in People v. Hudson,
287 N.E. 2d 297 (1l Ct. App.. 1972). the accused's colour photograph
was displayed with nineteen bhlack and white photographs: in State v,
Farrow, 294 A, 2d 873 (N.J. Sup. Ct.. 1972), the accused’s photograph
was one inch larger in length and width than the four others: in U.S. v.
McGhee, 488 F. 2d 781 (5th Cir., 1974), the accused's was the only
photograph which was in focus: in U8, ex rel. Clemmer v. Mazarkiewicr,
365 F. Supp. 1158 (E.D. Penn,, 1973). of nine photographs shown to the
witness only the accused’s was not a mug shot; in U.S. ex rel. Reed v.
Anderson, supra note 382, the accused’s mug shot was dated one day after
the crime while the others had dates several vears old: and in State v.
Williams. 326 P. 2d 714 (Ariz. 5.C., 1974}, the accused’s photograph was
unigue in being a Polaroid photo and somewhat smaller than the others.

Stipra note 149,

In R. v. Smierciak. supra note 85, two weeks after a man attempted to
cash a forged cheque, the bank teller was shown a single photograph of the
accused whom she identified as the man in guestion. In quashing the
accused’s conviction, Mr. Justice Laidlaw stated:

[Ef a witness has no previous knowledge of the accused person so as to
make him familiar with that person’s appearance. the greatest care ought
to be used to ensure the absolute independence and freedom of judgment
of the witness. His recognition ought to procecd without suggestion.
assistance or bias created directly or indirectly.... Anything which tends
to convey to a witness that a person is suspected by the authaorities, or is
charged with an offence. is obviously prejudicial and wrongful. Submit-
ting a prisoner alone for scrutiny after arrest is unfair and unjust.
Likewisc, permilting a witness to see a single photograph of a suspected
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person or of a prisoner. after arrest and before scrutiny, can have no
other effect, in my opinion, than one of prejudice to such a person. (p.
157-158)

In R. v. Babb, supra note 89, the witness had already pointed out the
accused to the police as the person who had assaulted him three weeks
before. The accused was a transvestite whom the witness had only seen
dressed in women's c¢lothing. Two weeks later, the police invited the
witness to the police station and showed him a single photograph of the
accused, depicting him as a male. In quashing the conviction, the court
criticized this method of identification:

At this time in judicial history certainly almost every police force in
the country must know and appreciate the frequently announced attitude
of the courts of our country with reference to showing a single
photograph to a complainant whe might later be called upon to testify
and identify that person.... In the circumstances, the showing of this
picture to the complainant was, I think, highly irregular and completely
and totally unjustified. (p. 372)

See, for example, R. v. Goode, supra note 152, p. 79: R. v. Sutton, supra
note 38, p. 309 and R. v. Cowrmey (1956). 74 W.N. (N.3.W.) 204
(N.S.W. Ct. Cr. App.). p. 205. The convictions in these cases were
quashed because the jury had not been warned about the unreliability of
single-photograph identification.

Astroff v. The King (1931), 50 Que. K.B. 300, 36 C.C.C. 263 (Que.
C.A) R, v, Avles. supra note 84, R. v. Richuards, supra note 142; and R,
v. Griffiths, [1930] Vict. L.R. 204, [1930] Arg. L..R. 121 (Vic. 5. Cr.).

R. v. Griffiths, supra note 406, p. 207,
Stare v. Farrow, 294 A, 2d 873 (N.J. Sup. Ct., 1972).

Supra note 220. For example, in R, v, Johnson, supra note 227, the two
witnesses separately identified the accused’'s photograph from a group
consisting of only three others. And in R. v. Braumberger, supra note 347,
photographs of the three suspected bank robbers were placed together in a
group centaining the photographs of only four other men.

R. v. Pace. supra note 154, p. 307.

State v. Warson, 345 A. 2d 332 (Conn. 5. Ct., 1973).

{7.5. v. Ash, supra note 178,

Supra note 248,

R. v, Bagley, [1926] 3 D.L.R. 717-718, 37 B.C.R. 353, 46 C.C.C. 257.
R.v. Kervin (1974), 26 C.R.N.S. 357 (N.5. C.A.).

R. v. Pace, stipra note 154,

Supra note 78.

Rule 201 of the Arizona Report's Model Rules, supra note 16, makes
provisien for confrontations in such circumstances:
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An officer may arrange a confrontation between a suspect and a
witness whenever the suspected is arrested or temporarily detained within
two hours of the offence, and the witness is cooperative and states that
he might recognize the person who committed the offense, [and a lineup
valid under these Rules cannot be promptly arranged].

The ALIL's Model Code. supra note 13, contains a similar provision. It is
justified on the grounds of “‘countervailing policy considerations of prompt
accuracy and police efficiency™ (p. 436).

The research in this area has produced divergent results and any
generalization might be hazardous, but compare A. G. Goldstein and J. E.
Chance, “‘Visual Recognition Memory for Cemplex Configurations™, 9
Perceptual Psycholophysics 237 {1978); K. R. Laughery, P. K. Fessler
and D.R. Tenorvitz, “Time Delay and Similarity Effects in Facial
Recogmnition™, 39 Jowrnal of Applied Psychology 490 (1974); A. G.
Goldstein, ' The Fallibility of the Eyewitness: Psychological Evidence™', in
B. . Sales. ed.. Psychology in the Legal Process (New York: Spectrum,
1977), p. 223: H. Ellis, ““An Investigation of the Use of the Photo-fit
Technique for Recalling Faces'. 66 British Jonrnal of Psychology 29
(1975); M. R. Courtois and J. H. Mueller, “Target and Distractor
Typicality in Facial Recognition™, 66 Journal of Applied Psychology 639
(1981); G. Davies, H. Ellis, and J. Shepherd. *‘Face Identification: The
Influence of Delay Upon Accuracy of Photofit Construction™ ., 6 Journal of
Police Science and Administration 35 (1978); F. L. Krouse. "Effects of
Pose. Pose Change. and Delay on Face Recognition Performance™, 66
Journal of Applied Psychology 651 (1981}

Although there are no reported cases dealing with this guestion, in R, v.
Denning and Crawley (1958), 58 S.R. (N.S.W.) 359 at 361, (N.S.W.
C.C.A.), the police stopped the accused on the street and told him that
there had just been an attempted robbery nearby. The accused “‘denied
being concerned with it and asked to be taken there. The police did so™.
He was identified by the witnesses and subsequently convicted at trial.

Supra note 175,
Id.. p. 302.

For example, in R. v. Smith and Evand, supra note 223, the appellants
were identified alone at the police station. In dismissing the appeal from
conviction. the court said:

[T]here was a good deal that was unsatisfactory about the identification
at the police station.... Such methods as were resorted to in this case
make this particular identification nearly valueless, and police authorities
ought to know that this is not the right way to identify. However, apart
from that, there was ample evidence of identification.... (p. 204)

The conviction in K. v. Williams. supra note 223, was quashed in part
because:

The case for the prosecution at the trial evidently rested on the
identification by Fulcher; this identification was not properly carried out;
Fulcher saw the appellant alone in the police station, and did not pick
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him out from ameong other men. In the opinton of the Court, the mode
adopted was not a proper one, and therefore the identification cannot be
said to have been satisfactory. {p. 88)

Similarly, the conviction in R. v. Keare, supra note 82, was quashed

because the identification “*was achieved at a confrontation organised by P.
S. Pitches at the police station, the circumstances of which robbed it of
any great value™ (p. 249),

For example, in R. v. Gagnon, supra note 184, the accused was brought by

the police before a woman who had been brutally assaulted earlier that
evening. In quashing the accused’s conviction the British Columbia Court
of Appeal noted:

The manner in which she made that identification also weakens the
force of that evidence. Two police officers took Gagnon into the
complainant’s presence., and one asked her if he was the man. She said
he was. She did not pick Gagnon out of a line-up. Those circumstances
increased the need for careful examination of the evidence in the light of
the probabilities in order to avoid the possibility of innocent mistake in
identification. (p. 302)

Similarly, in R. v. Preston, [1961] Vict. R. 761 (Vict. §.C.). the accused

was brought before the witness about an hour after a housebreaking
incident:

The fact that the man was brought back to the witness by a police
constable might be said to originate a suggestion in the witness's mind
that this was the man who had committed the breaking. entering and
stealing, and was a matter which should have calied for some comment
by the trial judge. Firally, in this case. there was no parade. I have said
that as a matter of law a parade is not necessary, but it is one feature
which the learned judge might have drawn to the attention of the jury.
{p. 763}

Supra note 422,
Id.. p. 361
Ihid.
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