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Chapter 13

Historical Statistical Trends

Crime statistics compiled over the years do not, in themselves, answer the
question whether more or fewer sexual offences against children are being
committed now than in the past. They do, however, provide an historical per-
spective against which current enforcement and judicial practices concerning
these offences can be compared.

The statistics for the period between 1876 and 1973 on charges laid and
convictions for sexual offences indicate that there have been significant
changes in: the rates of charges laid; the ratio of convictions to charges; the
types and lengths of sentences; conviction rates among different provinces; and
the rates of charges and convictions for specific types of sexual offences in
which children were victims. The results given in this chapter summarize a
more detailed review prepared for the Committee by the Research and Anal-
ysis Division of Statistics Canada. They complement the preceding historical
review of sexual offences in Canadian law.

Limitations of Historical Criminal Statistics

The compilation of information on charges and convictions from the
majority of Canadian courts (with the exception of Alberta, Saskatchewan,
Newfoundland and the Yukon) was mandated by the Criminal Statistics Act
of 1876. In the early years, this information was assembled by the Minister of
Agriculture. From 1917 until the termination of the publication of national
court statistics in 1973, the responsibility for issuing these reports lay with Sta-
tistics Canada. The submission by the courts of statistical reports on their pre-
vious year’s proceedings was provided initially on a voluntary basis. Since this
system was based on voluntary reporting and since there is no way to check the
completeness and reliability of the courts’ submissions, the accuracy of these
statistics is debatable.

In reviewing crime committed against children and youths, a serious limi-
tation of official statistics, both those now being assembled and those compiled
in the past, is that no information is provided on the ages of the victims. In the
research undertaken by the Committee in co-operation with police forces
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across Canada, it was found that the general occurrence records maintained on
cases investigated by the police typically contained detailed information about
victims, suspects and the criminal acts committed. However, in the assembling
of information on crimes reported to authorities across Canada, the emphasis
has been to list findings for suspects and for persons who were charged or con-
victed.

None of the information that is usually available in police records about
victims is drawn upon in the aggregation of national and provincial criminal
statistics. For the purposes of official crime statistics, now and in the past, the
young victims of criminal offences are invisible, Consequently, it is not known
what proportion of all offences reported to the authorities is committed
against children and youths. It is often assumed that most victims of sexual
offences, both against children and against adults, are females. Even this
assumption, however, cannot be documented by resorting to official criminal
statistics for the nation.

In the Committee’s judgment, steps should be taken to assemble and pub-
lish on a regular basis information that specifies the age and sex of the victims
of different offences, including sexual offences. Having this type of informa-
tion available would provide much needed documentation of the extent to
which children and youths are the victims of different types of sexual offences
known to the authorities, and could serve as a basis for considering more
effective means for their protection.

In addition to the absence of information about victims in official crime
statistics, there are a number of other limitations in these sources which pre-
clude their more extensive use in the analysis of the reported occurrence of sex-
ual offences. These limitations include:

* Unit of Analysis: There have been shifts in the unit of analysis from counts
of persons who were charged, to the number of charges that were laid
against persons. Between [876-1894, the unit of analysis was the number
of persons charged; between 1895-1922, the unit was changed to count the
charges that were laid; and between 1923-1925, the unit of analysis
reverted to information on persons charged.

Amendments to Legislation: Corresponding to changes in legislation dut-
ing this period, certain types of offences have disappeared or been rede-
fined and new categaries of offences have been introduced.

* Counting of Juveniles and Adults: The statistics list offences committed by
juveniles and adults for some years, and only give information for adults in
other years,

» Summary and ndictable Offences: Both summary and indictable offences
are reported in some years, while in other years only indictable offences are
reported.

Incomplete Reporting: Information was not collected uniformly from all
provinces during this period. Before 1900 and after 1969, the reports from
some provinces were not included,
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» Decline in Reporting: Toward the end of the 1960s there was a marked
decline in the reporting of court statistics. The reasons for this decline have
not been fully documented. This reduction may have been due to: increased
court caseloads; the rising costs of court administration; and reservations
about the utility of these statistics. As a result, the statistics for the 1970s
are likely to be less reliable than those for preceding years.

Classification of Sexual -Offences

In the sexual offences of the Criminal Code, the ages of persons with
whom certain sexual acts are proscribed are specified in some instances but not
in others. The following classification was developed as an operational {rame-
work within which to assess historical trends in the reported occurrence of sex-
ual offences.

1. Sexual offences committed solely against children and youths, for exam-
ple, sexual intercourse with a female under 14, or with a female 14 or 15.

2. Sexual offences that are committed predominantly against children and
youths, for example, incest and the “seduction™ offences.

3. Sexual offences that may be, but are not necessarily, committed against
children and youths, for example, rape, indecent assault, gross indecency,
buggery, and sexual intercourse with a feeble-minded female.

This classification was used as the basis for extracting, for even-numbered
years from 1876 to 1972, information on sexual offences from the annual pub-
lications, Criminal Statistics and Statistics of Criminal and Other Offences.

Because of the inherent limitations in the statistical sources, only broad
trends are noted and no analysis is given of the persons charged or convicted of
sexual offences. Even so, the statistics clearly indicate that sexual offences
reported to the authorities are committed almost exclusively by males. In
1981, for instance, a total of 4361 adults were charged with rape or indecent
assault, of whom only 62 (1.4 per cent) were women {all of whom were
charged with indecent assault).

In the early 1900s, the conviction rates for sexual offences committed by
juveniles, typically at the 85 to 95 per cent level, were much higher than those
for adults. Since that time, these rates have fallen below the level for adults. Of
the males who were charged with sexual offences, statistics for recent years
indicate that between 10 and 20 per cent are juveniles. In contrast to the rising
trend in conviction rates concerning sexual offences committed by adults, com-
parable rates for juveniles have declined. These changes are most likely a re-
flection of the phased introduction of other kinds of procedures adopted for the
management of juvenile offenders. As the research findings of the Committee
indicate, a substantial proportion of sexual offences against children and
youths is committed by persons whao are themselves juveniies.
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Reported Incidence

During the closing years of the nineteenth century, Canadian courts annu-
ally reported fewer than 200 charges of sexual offences, During this period, the
number of persons who were charged ranged between a tow of 94 and a high of
160. By the late 1960s, the annual number of persons who were charged with
sexual offences had risen, approximately by a factor of 10, to more than 1400
each year,

When the number of reported sexual offences is viewed relative to the size
of the Canadian population at different times during this period, broad trends
become evident: there was a gradual increase in the reported rates of these
offences during the first three decades; a sharp rise occurred during World
War I; and, since then, there has been a gradual decline up 1o the beginning of
the 1970s. From an average level of about 3.5 charges per 100,000 persons dur-
ing the late 1800s, the rate peaked at 11.0 charges in 1914. Subsequently it
declined, passing through a series of cyclical fluctuations to a level below 8.0
charges per 100,000 persons. Each of the first four cyclical {luctuations lasted
approximately eight years. A more marked decline in the rate of charges
started at the end of World War II. The fifth fluctuation occurred in the mid-
1960s; this was followed by a drop to 6.0 charges per 100,000 persons, a level
comparable to that of about half a century eatlier,

The annual rates of charges per 100,000 persons were re-analyzed by the
statistical procedure known as linear spline regression analysis, This procedure
highlights the nature of the major trends which occurred. Based on this anal-
ysis, there were three different periods in the reporting of charges involving
sexual offences. These periods correspond generally to the trends in annual
rates per 100,000 persons of all charges reported.

The results obtained by using this more powerful statistical procedure
show that between 1876 and 1902, there was a gradual increase in: the rates of
charges involving sexual offences; and the rates of persons who were charged
with sexual offences. These rates rose sharply between 1902 and 1914. During
the third period, there was an extended and gradual decline of about 25 per
cent between the beginning of World War I and the end of the 1960s.

The results of both methods of statistical analysis (the annual rates and
regression analysis) indicate that the early years of World War I were a water-
shed point of change, namely, from a long-term rise to a subsequent decline in
the rates of sexual offences officially reported to the authorities. Not unexpect-
edly, these rates declined during both World Wars and increased briefty during
the postwar years.

Acknowledging the limitations of these statistics, there are twa possible-
explanations which may account for these trends: that the changes in the
reported incidence of sexual offences represented basic changes in the extent to
which these crimes were occurring at different times; or that the trends noted
are only an artifact of changing fegal definitions and statistical practices in the
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classification and labelling of sexual offences. These explanations can be par-
tially tested by reviewing the relationship of reported sexual offences as a pro-
portion of: all offences committed against persons; and all types of criminal
offences. The results of this analysis suggest that the trends which have
occurred in the incidence of sexual offences are likely to have stemmed from
basic changes in Canadian society, and are less likely to have resulted from
variations in the classification procedures or from the incomplete reporting of
offences.

If the long-term trends in the rates of reported sexual offences were due to
changes in the reliability and completeness in the reporting of court cases, then
comparable changes could be expected in the reporting of other categories of
offences (for example, offences against persons and all types of offences).

Over the half century between 1876 and 1924, sexual offences (charges
and persons charged) rose from 2 per cent of offences against the person io a
peak of 18 per cent in 1924, If allowance is made for the reduced reliability of
court statistics prior to the mid-1880s, and if 1888 is selected as the starting
point, the ratio approximately doubled during this period. A change of the
same magnitude occurred in the proportion of sexual offences among all indict-
able offences, representing a rise from 1.6 per cent to 3.5 per cent.

Between 1924 and 1938, these two proportions declined to about their pre-
1900 levels, through a series of small cyclical fluctuations. Then, starting about
1948, the two rates peaked in the late 1950s and early 1960s. Since then, these
proportions showed, within an erratic pattern of fluctuation, an overall decline.

The variation in the rates of these two broad categories of offences is com-
parable over a period of about a century, but is dissimilar to the trends for
reported sexual offences. The results indicate that the relative proportions of
sexual offences to all offences against the person and to all indictable offences
have varied considerably. The sequence of changes occurring in these ratios
suggests that there have been four identifiable periods since 1876 in the
reported occurrence of sexual offences. The proportion of sexual offences rose
during two periods (1876 to 1922; and 1950 to about 1960}, and declined dur-
ing two other periods (1922 to 1950; and from 1960 onward). These fluctua-
tions suggest that the actual occurrence of sexual offences was also rising and
falling cyclically, and providing a flow and ebb in the number of cases brought
to court.

A number of factors may account for historical changes in the incidence of
sexual offences known to the authorities. For example, the rise in the propor-
tion of sexual offences relative to other sorts of offences from 1876 to 1922 can
at least partly be attribufed to the important legal initiatives undertaken during
that period. Although incest had been an offence under the laws of some prov-’
inces, it became a federal criminal offence in 1890. The offence of “‘gross inde-
cency” came into effect the same year, The offence of sexual intercourse with a
feeble-minded female was enacted in 1886, and was gradually widened to
include females who were insane (1887) and females who were deaf and dumb
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(1892). The year 1886 also witnessed the enactment into Canadian criminal
law of the offence of seducing girls between the ages of 12 and 16. Similarly,
the offence of seduction under promise of marriage, which first appeared in
1886 and which originally applied only to females who were under 18, was
widened in 1887 to apply to girls under 21. In 1890, the offence of unlawful
“carnal knowledge” of a female, which since 1869 had applied to girls under
12, was extended to include girfs 12 and 13. This offence was widened further
in 1892: the accused’s belief that the girl was older than the prescribed age was
made irrelevant to the charge,

Another important criminal law amendment was introduced in 1890;
henceforward, it was no defence to a charge of indecent assault on a female or
male under 14 that the young person consented to the sexual act. These several
legal initiatives, which materially widened the scope of sexual offences relating
to children and youths in the last part of the nineteenth century undoubtedly
account for much of the trend noted earlier. Other, less identifiable, factors
also come into play. Changes in the law of evidence, for example, the necessity
of “correboration”, may influence the extent to which alleged sexual offenders
can be successfully prosecuted, and may, in turn, influence the charging prac-
tices of the police and the Crown. Enforcement policies and resource allocation
within police forces and within provincial departments of the Attorney General
will also bear on the charging and conviction rates retating to sexual offenders
at a given time.

During the past three decades, an increasing number of persons charged
with sexual offences has been remanded by the courts for psychiatric and psy-
chologicai assessment, counselling and treatment. This option has been
advocated strongly in briefs put forward by the medical specialty of psychiatry,
in which it has been contended that sexual deviates can be dealt with more
effectively by means other than imprisonment. From this viewpoint, persons
who commit certain types of sexual acts are less appropriately viewed as crimi-
nals than as persons having some type of personal disorder, and in a few
instances, as persons suffering from mental illness. To the extent that the
option of treatment has been taken in the management of suspected sexual
offenders in recent years, decisions of this kind would have served to reduce the
number of convictions for sexual offences.

Another explanation that may partially account for the cyclical fluctua-
tion in the reported incidence of sexual offences is the changing nature of the
moral boundaries of Canadian society. From this perspective, during periods of
heightened public morality, the types of marginal behaviour that are tolerated
will diminish and, consequently, more of those persons displaying unacceptable
behaviours are tiable to be caught and to be punished more severely than when
social and moral norms are more elastic. Conversely, during periods when’
society’s moral boundaries are more flexible and permeable, there is likely to
be greater tolerance of all forms of deviance, and less emphasis on punishment.
When this happens,.the social controls imposed on persons committing sexual
offences are less severe and the punishments meted out are lighter.
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If this explanation is valid, then the initial gradual increase in reported
sexual offences could possibly have displaced to some degree the reporting of
other offences considered to be less serious, resulting in sexual offences appear-
ing as an increase in the proportion of all indictable offences. Following an
extended period of growth in the reported rates of sexual offences, the moral
boundaties may have subsequently contracted in response to pressures from the
community and resulted in the application of more stringent sanctions. A
response of this kind would be in.force for a number of years until the moral
boundaries again became more elastic, resulting in a gradual relaxation of
social controls.

There is undoubtedly some validity in each explanation that may be drawn
upon to account for the historical variation in the reported incidence of sexual
offences. However, there is insufficient documentation to confirm or reject
these several hypotheses. Regardless of why the changes happened, and recog-
nizing the methodological limitations in the statistics, there can be little doubt
that these changes did occur. It is reasonable to conclude that in recent
decades in Canada, there has been a gradual decline in the reported incidence
of sexual offences. This observation makes no inferences about the actual num-
ber of sexual offences which may have occurred in different periods.

Specific Sexual Offences

The composite rates for all types of sexual offences mask variations in the
historical incidence of specific types of sexual offences.

At the end of the nineteenth century, the annual charges for sexual inter-
course with a minor varied between six and 10 per cent of all sexual offences.
The proportion of this offence rose during the early 1900s to a peak of 28 per
cent in the 1920s, and then decreased gradually to between six and seven per
cent by the late 1960s.

The offences of incest and seduction were not recorded in published statis-
tics until the 1890s. During the period for which information on incest is avail-
able, its proportion relative to all sexual offences has fluctuated between a low
of 2.9 per cent and a high of 11.0 per cent, without any consistent trends.

The rates for the offence of seduction varied between about 10 and 15 per
cent of all sexual offences in the 30 or so years after 1890. In the [920s, a long-
term decline began, decreasing to less than one per cent by 1948. At most, only
one or twa cases of seduction were recorded in each year during the 1960s and
1970s.

The proportion of rapes to all charges involving sexual offences ranged
between about 18 and 28 per cent from 1890 to 1910. This proportion then
decreased to a low of 4.3 per cent in 1936, and subsequently rose to an average
annual level of about 10 per cent of all sexual offences by the end of the 1960s.
Indecent assault, the offence with the highest incidence of the six types of
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Table 13.1

Specified Sexual Offences as Percentage of All Sexual Offences (1876-1968)

Sexual Intercourse
with Minor* Incest Seduction
Year
Charges |Convictions| Charges (Convictions| Charges |[Convictions|
1876 40 21 — — — —
1878 2 2 — —— — —
1880 35 18 — — -— —
1882 35 21 — — — —
1884 - 2 2 — — — —
1886 2 2 — — — —
1888 g g — — —_— —
1890 8 13 — — 10 7
1892 10 12 — — 8 6
1894 8 10 8 3 13 5
18%6 9 12 6 8 11 3
1858 7 7 5 1 16 5
1900 12 13 5 5 15 i3
1902 11 12 4 2 16 3
1904 15 13 6 7 9 4
1906 17 21 3 2 13 6
1908 14 18 3 3 13 5
1910 16 18 8 I 1} 11
1912 17 15 4 4 9 5
1914 12 12 4 4 17 12
1916 16 16 5 4 12 9
1918 17 21 3 2 15 12
1920 : 17 17 4 3 13 10
1922 20 21 & 9 15 11
1924 27 26 5 6 13 -9
1926 28 28 5 5 13 9
1928 21 18 6 6 10 7
1930 20 18 8 10 9 8
1932 19 15 8 10 9 8
1934 21 18 7 8 22 7
1936 23 22 11 13 6 4
1938 ) 18 17 9 11 4 3
1940 17 16 7 g 3 2
1942 14 13 7 7 3 3
1944 13 13 7 7 2 1
1946 13 11 6 6 1 )
1948 12 12 6 7 1 1
1950 11 10 4 4 0 1
1952 11 20 4 4 I |
1954 10 10 5 5 1 1
1956 10 9 4 4 1 |
1958 11 12 5 5 0 0
1960 13 14 3 3 0 0
1962 10 10 3 3 — —
1964 7 7 3 3 — —
1966 7 7 3 3 — —
1968** 6 7 3 3 - -—

Research and Analysis Division, Statistics Canada.

*In statistics published prior to 1955 this category was designated “‘carnal knowledge of a young
girl”. From 1955 on, it was listed as “sexual intercourse”.

**1968 is the lerminatin‘g year because of the absence of Alberta and Quebec figures for 1970 and
later years.
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Table 13.1 {(continued)

Specified Sexual Offences as Percentage of All Sexual Offences (1876-1968)

Rape Indecent Assault Other Sexusl Offences
Yeur
Charges [Coavictions| Charges Convictions| Charges |Convictions
1876 —_ — 54 72 5 5
1878 48 40 45 53 4 6
1880 —_ o 59 74 6 8
1882 . . — 63 75 p 4
1884 39 36 55 57 4 6
1886 4] 36 54 59 4 3
1888 23 15 60 68 9 9
1890 29 21 46 53 8 7
1892 19 15 57 61 7 7
1894 18 15 46 58 6 6
1896 22 11 44 58 7 8
1893 21 17 43 59 7 10
1900 28 18 36 46 4 4
1902 20 19 42 50 7 9
1904 18 20 47 55 3 2
1906 16 13 41 45 11 13
1908 18 9 46 58 6 2
1910 14 7 40 42 11 12
1912 12 8 49 57 9 i2
1914 I3l 7 42 48 i4 17
1916 9 5 43 49 13 16
j918 9 5 40 41 16 19
1920 8 6 43 41 16 22
1922 8 6 38 38 12 15
1924 6 5 37 42 10 1
1926 [ 6 36 40 1 12
1928 11 9 a9 44 11 13
1930 9 5 37 41 13 18
1932 8 6 41 44 14 18
1934 7 7 40 44 12 15
1936 4 3 37 34 19 23
1938 8 6 40 41 21 22
1940 7 6 45 45 20 23
1942 7 5 46 46 24 25
1944 9 5 43 44 26 30
1946 8 6 47 47 27 30
1948 10 5 44 43 28 32
1950 13 8 49 50 23 27
1932 13 8 49 52 21 25
1954 7 5 41 39 36 40
1956 11 7 ig 3% 36 40
1958 11 7 42 41 31 36
1960 10 7 52 51 22 25
1962 8 6 56 55 23 26
1964 10 6 48 46 33 37
1966 9 6 57 58 23 26
1968** 15 10 54 53 22 27

Research and Analysis Division, Statistics Canada,

*%£1968 is the terminating year because of the absence of Alberta and Quebec figures for 1970 and
later years. . '
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sexual offences, varied between 36 and 63 per cent. Its proportion, which was
generally stable within the mid-40 per cent range during the late 1890s and
early 1900s, dropped to the upper 30 per cent range in the 1920s, and then rose
again to the upper 40 per cent range by the early 1950s.

The final category of “other” sexual offences included: buggery, bestiality
and gross indecency. As a proportion of all sexual offences, the rates for this
“other™ category rose to a peak of 36 per cent between 1954 and 1956, and
then declined to a range between 20 and 30 per cent in the 1960s.

These results indicate that indecent assault has always been the most fre-
quently reported offence. During this period of almost a century, no other
offence ranked consistently in second place. At different times, the second most
frequently reported offence was: sexual intercourse with a minor; rape; seduc-
tion; and “other” sexual offences. Of the six categories of sexual offences for
which historical statistics were reviewed, only incest was consistently at or near
the bottom in relation to its reported occurrence.

Two of the three categories of sexual offences in which children are most
frequently victims (sexual intercourse with a minor and seduction) peaked in
reported occurrence in the 1920s, and subsequently declined. These results
confirm the conclusion {based on the spline regression analysis) that not only
had the reported occurrence of all types of sexual offences declined during the
several decades preceding the 1970s, but that the proportion of reported sexual
offences committed against children had also declined during this period.

These observations on the changing patteens of sexual offences against
children do not indicate the nature of such offences. As the findings given else-
where in this Report show, some sexual offences, for example, indecent
assaults, encompass a wide variety of sexual acts.

Conviction Rates

In comparison with statistics based on charges and/or persons charged
with offences, statistics on convictions offer a clearer indication of the applica-
tion of prevailing legal standards in different periods. Between 1876 and the
early 1970s there was a sharp increase in the number of convictions for sexual
offences. During the 1880s and 1890s, there were fewer than 100 convictions
annually; the number of the convictions rose to almost 500 each year by around
1930 and then doubled to approximately 1000 convictions per year by 1960,
The number of convictions remained about this level until the early 1970s.,
When the number of convictions is converted to a rate per 100,000 persons, the
results indicate that the apparent absolute increase during this period was off-
set by growth in the Canadian population.

The conviction rates for sexual offences are depicted in Graph 13.1 (based
on a spline regression analysis). In comparison with the rates of charges and
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Table 13,2

Convictions as Percentages of Charges For: Sexual Offences,
Offences Against the Person and All Indictable Offences (1876-1968)

Type of Offence
Year
(1576-1968) Sexunl” Offences All Indictable

Offences Against Person Offences

Per Cent Per Cent Per Cent
1876 399 721 76.0
1878 36.4 67.4 71
1880 44.2 68.1 69.0
1882 41.9 70.5 70.0
1884 52.5 58.1 57.0
1886 52.0 64.8 63.8
1888 56.4 62.7 63.9
1890 56.3 65.8 67.6
1892 45.7 67.1 67.3
1894 494 69.5 69.2
1896 45.9 63.4 70.4
1898 47.7 65.7 71.0
1900 44.9 6318 68.5
1902 50.0 60.7 66.3
1904 42.6 63.7 68.2
1906 57.0 69.4 74.2
1908 46.8 70.9 74.4
1910 58.9 74.9 76.4
1912 57.1 74.5 77.2
1914 59.1 1.7 76.5
1916 583 73.9 80.0 -
1918 59.7 709 62.6
1920 59.7 72.0 79.5
1922 56.4 68.0 74.7
1924 60.6 721 78.7
1926 64.6 74.5 79.4
1928 64.8 74.2 81.4
1930 65.2 71.7 81.9
1932 67.2 70.6 83.4
1934 66.6 71.7 84.7
1936 69.8 71.5 84.8
1938 72.5 75.3 85.5
1940 76.2 77.3 87.3
1942 76.7 76.8 86.8
1944 71.9 76.7 87.4
1946 76.2 78.6 87.0
1948 1.7 77.0 86.6
1950 76.1 71.7 86.0
1952 76.9 76.2 84.8
1954 82.1 78.6 87.4
1956 80.6 80.6 88.9
1958 82.2 81.4 89.9
1960 81.3 gl.6 90.1
1962 82.2 82.3 90.1
1964 83.3 83.5 90.4
1966 80.2 83.1 89.4
1968 76.1 81.0 87.7

Research and Analysis Division, Statistics Canada,
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persons who were charged, the conviction rates for sexual offences show
greater stability and fewer short-term cyclical fluctuations. During the last
quarter of the nineteenth-century, the conviction rates for sexual offences
remained relatively stable, rising to a rate of just under 2.0 convictions per
100,000 persons by the turn of the century. During the second period, starting
about a decade later, there was a sharp increase: the conviction rate for sexual
offences more than doubled during this period. Starting in 1914, and continu-
ing during World War I, there was a brief but sharp decline in the conviction
rates for sexual offences. Between the two World Wars, there was a slight
increase in these rates; following World War II, there has been an equally
slight decrease.

While there was no appreciable change in the conviction rates for sexual
offences between the end of World War I and the early 1970s, there was a
sharp increase in the proportion of cases resulting in convictions. From 1876 to
1910, this proportion fluctuated between 30 and 52 per cent. Between 1910 and
1922, the proportion remained in a range between 56 and 59 per cent. From
1922 to the 1960s, there was a steady increase: the proportion of cases heard to
convictions reached a plateau at above the 80 per cent level. These results show
clearly that, in relation to cases of sexual offences which came to their atten-
tion, police and prosecutors have im recent years been more successful in
securing convictions for sexual offences than in the past.

The rates of convictions to charges for sexual offences rose sharply in com-
parison to comparable rates, which were initially higher for: all offences
against the person; and all indictable offences. The sexual conviction rate (as a
percentage of charges) was, until the early 1900s, between ane-third and one-
half of those for the other types of offences {against the person and all indict-
able offences); it rose to parity with the other two series toward the end of this
period.

This increase in the conviction rates for sexual offences occurred in all
regions of the country, but was consistently higher in some provinces than in
others. During this period of about a century, the rank order of the provinces in
terms of these rates remained relatively stable. New Brunswick and Quebec
were, in that order, the provinces with consistently the highest conviction rates,
while Nova Scotia and Ontario were consistently the provinces with the lowest
conviction rates. These trends suggest that there may have been long-standing
differences between provinces in the administration of justice relating to the
prosecution of sexual offenders.

During the 1960s and early 1970s, the range of differences narrowed in
the provincial conviction rates for sexual offences. At this time the rates for
British Columbia, Alberta, Manitoba, Ontario and Nova Scotia converged into .
a closer ctuster for three categories of offences: sexual offences; offences
against the person; and all indictable offences. These rising and converging
rates suggest that in recent times there may have been a more consistent and
uniform application of prosecutorial practice than in the past,
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The trends in the ratio of convictions to charges have not been uniform in
relation to specific categories of sexual offences. These historical trends for
specific categories of sexual offences include:

Variation in Conviction Rates

» High year-to-year variability in conviction rates for: sexual intercourse
with a minor; incest; and rape.

s High rates in the 1800s for indecent assault. These rates decreased to a
relatively low level by the 1970s.

Level of Convictions (relative to the average for all sexual offences)
» Significantly below average for rape.
* Significantly below average for sexual intercourse with a minor.

» Significantly above average for incest.

Provincial Variations

* Quebec was consistently above, and- Ontario consistently below, the
national average for each category.

These trends in the ratio of convictions to charges suggest that sexual
offences in which children have been victims have not been handled differently
than those that were committed against adults.

Sentences

The sentences handed down by courts are a measure of the relative gravity
with which different types of acts are regarded by the courts. Sentences for
sexual intercourse with a minor appear to have become less severe over the
years; prior to 1900, over half of the persons who were convicted of this offence
were sentenced to a term in penitentiary, but this proportion has subsequently
declined. Sentences for incest have generally remained severe; in the 1960s,
almost two-thirds of persons convicted of incest were sentenced to penitentiary.
Sentences for rape have shown a slow progressive rise in severity: penitentiary
terms (two years or more) were imposed in about half of all such convictions
around the turn of the century, in contrast to a proportion of almost two-thirds
by the 1960s. Indecent assault convictions have, with general consistency,
resulted in sentences that have been light, and appear to have gotten progres-
sively lighter. The majority of offenders convicted of indecent assault have
been sentenced to incarceration in provincial institutions, with 5-15 per cent of
convicted offenders receiving penitentiary terms. The lightest sentences of all
have been for sexual offences in the “other” category, especially for the offence
of bestiality.

Summary

The review of historical statistics on charges and convictions for sexual
offences reveals a’ number of significant trends in the reported incidence of
these offences. Between 1876 and the early 1970s, these changes include:
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. Incidence of Charges: The rates of charges for sexual offences rose gradu-
ally at the turn of the century, peaked in 1914, and declined in recent
decades to a level of about 6.0 charges per 100,000 persons by the early
1970s.

. Incidence of Specific Sexual Offences: Offences comprising sexual inter-
course with a minor were initially between six and 10 per cent of all
offences, peaked at 28 per cent in the 1920s, and decreased to between six
and seven per cent in the 1960s. The rates for incest have fluctuated
between 2.9 and 11.0 per cent of all sexual offences. In recent years, there
have been few reported cases of seduction.

. Conviction Rates: The conviction rates for sexual offences were at a level
just under 2.0 per 100,000 persons in 1900; these rates increased sharply
before World War 1, and then declined. There has been no appreciable
change in the convictions rates for sexual offences between the end of
World War | and the early 1970s.

. Proportion of Convictions 1o Charges: Of the cases of sexual offences that
have been brought to court, there has been a sharp increase in the propor-
tion of persons who have been convicted. Between 1876 and 1910, the pro-
portion of convictions to charges was between 30 and 52 per cent; from
1910 to 1922, it rose to a range between 56 and 39 per cent; and from
1922 onward, it increased to a level above 80 per cent,

. Provincial Variations: There have been longstanding differences between
pravinces with respect to conviction rates for sexual offences. In recent
years, there has been a trend towards a convergence in these rates.

. Conviction Rates - Children and Adults: There are no consistent differ-
ences in the conviction rates for sexual offences in which children or adults
were victims.

. Sentences; The trends for the sentencing of convicted sexual offenders
have differed for specific types of sexual offences. Sentences for incest
have generally been severe. In contrast, sentences for sexual intercourse
with a miner and indecent assault have become less severe in recent years,
while those for rape have increased in severity.
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Chapter 14

| Evidence of Children

A crucial issue in cases of child sexual abuse is whether the young victim
will be deemed legally competent to testify. Since the child typically is the only
witness to the assault other than the offender (who cannot be compelled to tes-
tify), eliciting the child’s testimony in court will usually be vita! in order to
secure a conviction.’ The legal tests which determine whether a child may tes-
tify in court are reviewed in this chapter.

Historical Background

At common law, no person could testify at trial unless he or she had sworn
an oath before the court that he or she would speak truthfully;? this require-
ment applied to adults and children alike.> The historical rationale behind the
oath requirement was to admonish witnesses to speak the truth under pain of
divine retribution.* '

It was recognized in the late nineteenth century, however, that disentitling
children from testifying because they did not understand the nature of an oath
tended to thwart the protections the criminal law sought to afford them. In
1885, the British Parliament passed a statute (whose long title was an Act to
make further provisions for the Protection of Women and Girls, the suppres-
sion of brothels, and other purposes} which allowed a “child of tender years”
to testify in court even though the child’s evidence was not taken upon oath.*
The statute provided that, on charges of “unlawfully and carnally knowing” a
girl under the age of 13, or of attempting to do so, the evidence of a child com-
plainant or other child witness of tender years could be received even though
unsworn, “provided that no person shall be liable to be convicted of the offence
uniess the testimony admitted by virtue of this section and given on behalf of
the prosecution shall be corroborated by some other material evidence in sup- _
port thereof implicating the accused.™

A comparable provision was enacted by the Canadian Parliament in 1890,

and applied to the offences of unlawful carnal knowledge of a girl under the
age of 14, or an attempt to do so, and of indecent assault on a female.” The

367



1892 Criminal Code incorporated a substantially similar provision.® The origi-
nal Canada Evidence Act of 1893 likewise adopted a policy of allowing the
unsworn evidence of children to be received and acted upon, provided such evi-
dence was corroborated, and extended it to all proceedings under federal law.®
The sworn-unsworn distinction with respect to the evidence of young children
was later introduced into the Juvenile Delinguents Act' and into most provin-
cial gvidence acts. In the 1955 revision of the Criminal Code, the mandatory
and somewhat wider!' corroboration requirement enacted in 1890 (which
applied to the unsworn evidence of children in trials for certain sexual offences)
was made applicable to all Criminal Code offences, sexually related or not.'?

Current State of the Lawn

In trials for sexual offences under the Criminal Code, the qualification of
a “child of tender years” (namely, a child under 14}'* to testify is governed by
section 16 of the Canada Evidence Act,'* which provides:'

16. (1) In any legal proceedings where a child of tender years is offered
as a witness, and such child does not, in the opinion of the judge, justice or
other presiding officer, understand the nature of an oath, the evidence of such
child may be received, though not given upon oath, if, in the opinion of the
judge, justice or other presiding officer, as the case may be, the child is pos-
sessed of sufficient intelligence to justify the reception of the evidence, and
understands the duty of speaking the truth.

{2) No case shall be decided upon such evidence alone, and it must be
cotroborated by some other material evidence.

Most provincial'’ and territorial evidence acts contain a similar
provision,'*® as did the recently repealed Juvenile Delinquents Act.®' The law
presumes that a child of 14 years of age or older has the capacity to understand
the nature of an oath and hence to give sworn evidence.”? Accordingly, the
great majority of problems of competency arise with children under 14 who are
called as witnesses at criminal or civil trials.

Under section 16 of the Canada Evidence Act and analogous provisions,
when a child under 14 is offered as a witness, the trial judge conducts an
inquiry to determine whether the child is competent to testify. Where the
accused is being tried by jury, the jury remains in the courtroom during this
inquiry. If the child is eventually ruled competent to testify, whether upon oath
or unsworn, the jury may consider the child’s conduct at the hearing in assess-
ing the weight which should be given to his or her subsequent testimony.?

In the hearing pursuant to section 16, the trial judge must first determine
whether the child understands the nature of an oath. The essence of this
inquiry is whether the child understands the moral obligation to tell the truth
implicit in the taking of an oath.? It is not necessary that the child believe in
God or in another Supreme Being, nor is it necessary that the child appreciate
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the spiritual “consequences” of lying upon oath,” whatever they may be.2 If
the child meets this test, he or she may be sworn,

Where, however, the trial judge is not satisfied that the child understands
the nature of an oath, a further inquiry must be made to determine whether the
child is possessed of sufficient intelligence to justify the reception of the evi-
dence and understands the duty of speaking the truth. If the judge is satisfied
that the child has such intelligence and understanding, the unsworn evidence of
the child may be heard.#

The usual procedure on the inquiry is for the judge to question the child
briefly about his or her age, family and schooling, and about the difference
between truth and falsehood. After the judge has completed this examination,
the respective counsel may ask questions of the child, after which the judge
rules on whether the child may testify either under oath, unsworn, or not at
all.?® Canadian courts have held that counsel have an obligation to prepare
child witnesses in this respect before the commencement of the trial.® In
appropriate cases, the trial may be adjourned in order to provide counsel an
opportunity to do s0.*

The law traditionally has assumed that the testimony of children may suf-
fer from certain frailties which diminish its reliability and which render it
incautious for a court to make a legal determination on the basis of a child’s
testimony standing alone. A child's relative immaturity, susceptibility to errors
in perception, limited powers of recall and articulation, vulnerability to the per-
suasive influence of others, and other factors,?' have variously been put forward
as justifying the differential treatment of children’s as opposed to adults’ evi-
dence.** Accordingly, where a child under 14 testifies under oath, the trial
judge must nonetheless warn the jury about the possible unreliability of the
child’s evidence and the danger of acting on the child’s uncorroborated evi-
dence.” Further, where a child gives unsworn evidence, corroboration of the
child’s evidence is required as a matter of law.**

In proceedings under the Young Offenders Act,*® the qualification of a
“child” or a “young person™® to testify is governed by sections 60 and 61 of
the Act, which provide:

60 (1) In any proceedings under this Act where the evidence of a child or
a young person is taken, it shall be taken only after the youth court judge or
the justice, as the case may be, has

(a) in all cases, if the witness is a child, and

(b) where he deems it necessary, il the witness is a young person, instructed
the child or young person as to the duty of the witness to speak the truth
and the consequences of failing to do so.

(2} The evidence of a child or a young person shall be taken under
solemn afftrmation as follows:

I sotemnly affirm that the evidence to be given by me shall be
the truth, the whole truth and nothing but the truth.
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(3) Evidence of a child or a young person taken under solemn affirmation
shall have the same effect as if taken under oath.

61 (i) The evidence of a child may not be received in any proceedings
under this Act unless, in the opinion of the youth court judge or the justice, as
the case may be, the child is possessed of sufficient intelligence to justify the
reception of the evidence, and understands the duty of speaking the truth.

(2} No case shall be decided on the evidence of a child alone, but must be
corroborated by some other material evidence.

The evidence of children (and young persons) may only be taken under
solemn affirmation under the Act. Section 61(1) qualifies section 60(2), with
the result that a child’s evidence is to be taken under solemn affirmation only
where the judge or justice is of the opinion that the child is possessed of suffi-
cient intelligence to justify the reception of the evidence, and understands the
duty of speaking the truth.

Regquiring the evidence of children to be given under solemn affirmation
removes the basis for distinguishing between sworn and unsworn evidence; the
provision that “no case shall be decided on the evidence of a child alone, but
must be corroborated by some other material evidence™ removes the protection
afforded by sworn evidence by treating all children's evidence as inherently
unreliable. A child who could give evidence under oath in other proceedings is
thus at a disadvantage when testifying under the Young Offenders Act. The
requirement of a solemn affirmation need not have involved removing the pro-
tection afforded by sworn evidence. Bill S8-33 provides that no corroboration of
evidence is required.

Canada Evidence Bill, 1982 (Bill S-33)

Bill $-33, which, if enacted, would repeal the existing Canada Evidence
Act® and introduce significant changes to the Canadian law of evidence, pro-
vides: :

96. Every witness shall be required, before giving evidence, to identify
himself and either to take an oath or make a solemn affirmation at his option,
in the form and manner provided by the law that governs the proceeding.

97. (1) Where a proposed witness is a person of seven or more but under
fourteen years of age or is a person whose mental capacity is challenged, the
court, before permitting that person to give evidence, shall conduct an inquiry
to determine whether, in its opinion, that person understands the nature of an
oath or a solemn affirmation and is sufficiently intelligent 1o justify the recep-
tion of his evidence,

(2) A party who challenges the mental capacity of a proposed witness of
fourteen or more years of age has the burden of satisfying the court that there
is a real issue as'to the capacity of the proposed witness to testify under an
oath or a solemn affirmation.
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98. A person under seven vears of age or a person who cannot give evi-
dence under section 97 shall be permitted to give evidence on promising to tell
the truth if, in the opinion of the court after it has conducted an inquiry, that
person understands that he should tell the truth and is sufficiently intelligent
to justify the reception of his evidence.

125. (1) No corroboration of evidence is required and no warning con-
cerning the danger of acting on uncorrabotated evidence shall be given in any
proceeding. -

(2) The court shall instruct the trier of fact on the special need for cau-
tion in any case in which it considers that an instruction is necessary, and shall
in every case give the instruction with respect to

{a) the evidence of 2 witness who has testified without taking an oath or
making a solemn affirmation;

{b) the evidence of a witness who, in the opinion of the court, would be an
accomplice of the accused if the accused were puilty of the offence
charged;

{c} the evidence of a witness who is proved to have been convicted of perjury;
or

(d) a charge of treason, high treason or perjury where the incriminating evi-
dence is that of only one witness.

These proposals would effect a welcome, if modest, liberalization of the
competency rules with respect to children’s evidence. Although a child between
the ages of seven and 14 would be entitled to “affirm” instead of taking the
oath, the common criterion for the reception of both sworn and unsworn evi-
dence would continue to be the perceived intelligence of the child. The most
significant reform proposed by Bill 5-33 is the repeal®® of section 586 of the
Criminal Code, which provides that “no person shall be convicted on an
offence upon the unsworn evidence of a child unless the evidence of the child is
corroborated in a material particular by evidence that implicates the accused.”
Under Bill 8-33, although a trial judge would be required to warn the jury of
the special need for caution in acting on the unsworn evidence of a child, the
corroboration of a child’s unsworn evidence would no longer be required as a
matter of law, ¥

Summary

A central term of reference of the Committee was “to conduct a study to
determine the adequacy of the laws in Canada in providing protection from’
sexual offences against children and youths, and to make recommendations for
improving this protection.” The Committee is strongly of the view that
Canadian children cannot fully enjoy the protections the law seeks to afford
them unless they are allowed to speak effectively in their own behalf at legal
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proceedings arising from allegations of sexual abuse. Accordingly, the Com-
mittee recommends that there be no special rules of testimonial competency
with respect to children; a young person’s testimony should be heard and
weighed by the trier of fact in the same manner as the testimony of any other
witness in the proceedings. Given the generally private nature of child sexual
abuse, the overarching legal principle that all relevant evidence should be
admissible in court takes on added significance. In the Committee’s judgment,
those who believe that fetters should be placed on the reception of young chil-
dren’s testimony by way of special competency requirements should bear the
onus of demonstrating that the approach advocated by the Committee is con-
trary to the demands of justice,

The Committee draws support for its approach to children’s testimony
from the following grounds:

. To make a child’s testimonial competency contingent upon or influenced
by the child’s age fails to take into account the cognitive and developmen-
tal differences among children of the same age and, in the Committee’s
view, is wrong in principle.

Further, the common law was itself equivocal in this regard. For example,
one eighteenth century case stated that a child under the age of seven
years could, in appropriate circumstances, be sworn,* while another case,
decided in the same century, expressed the view that only a child nine
years of age or older could take the oath.*' In Sankey v. The King,** Chiefl
Justice Anglin of the Supreme Court of Canada stated that “of no ordi-
nary child over seven years of age can it be safely predicated, from his
mere appearance, that he does not understand the nature of an oath.”*
That an age-presumptive test of competency tends to be arbitrary is also
borne out by actual judicial experience with Canadian children of differ-
ent ages. In one case, a child five years and nine months oid was deemed
competent to take the oath,* while in another, a child four years-old was
qualified to give unsworn evidence.*

2. The legal tests for the reception of children’s evidence either upon oath
(sworn} or not upon oath {unsworn) have become very close together in
practice,** notwithstanding that the corroboration requirements are com-
pletely different depending on whether the child gives sworn or unsworn
evidence. The Committee considers that the subtle practical distinction
between these two tests is far 100 tenuous a basis upon which te support a
legal distinction.

3. The Committee’s research findings indicate that the conventional assump-
tions about the veracity and powers of recall and articulation of young
children are largely unfounded and, in any event, vary significantly among
different children, as they do among adults.

4. Permitting the trier of fact to determine the weight that should be
accorded a child’s testimony and generally to assess the child’s credibitity,
without “qualifying™ the child witness beforehand, is by no means
unprecedented in common law jurisdictions. Rule 601 of the United States
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Federal Rules of Fvidence abolishes all specific grounds of testimonial
incompetency, including those relating to children, and renders the child’s
testimony a matter of weight to be determined by the trier of fact, rather
than a matter of admissibility or presumed unreliability.*” Thirteen states
have adopted this standard in proceedings under state criminal law.*

The common sense approach to child credibility implicit in Rule 601 also
finds strong support in the scholarly writings of the two leading American
commentators {Wigmore and -McCormick) on the law of evidence.® The
Committee adopts the following comments of Wigmore:*”

A rational view of the peculiarities of child-nature, and of the
daily course of justice in our courts, musi lead to the conclusion
that the effort to measure “a priori” the degrees of trustworthi-
ness in children’s statements, and to distinguish the poin{ at
which they cease to be totally incredible and acquire suddenly
some degree of credibility, is futile and unprofitable. The desira-
bility of abandoning this attempt and abolishing all grounds of
mental or moral incapacity has already been noted. .. The rea-
sons apply with equal or greater force to the testimony of chil-
dren. Recognizing on the one hand the childish disposition to
weave romances and to treat imagination for verity, and on the
other the rooted ingenuousness of children and their tendency to
speak straightforwardly what is on their minds, it must be con-
cluded that the sensible way is to put the child upon the stand
and let it tell its story for what it may seem to be worth. To this
result legislation must come.

5, The Committee would add, however, that in the context of child sexual
abuse, children’s alleged *“disposition to weave romances and to treat
imagination for verity™ is strongly refuted by the research findings
obtained in its several national surveys.

The approach to children’s evidence advocated by the Committee finds
additional support in the Evidence Code proposed by the Law Reform
Commission of Canada.®’ The Law Reform Commission states, in its com-
mentary on the pertinent provisions of the Evidence Code:

There are no special rules of competency in the Code with
respect to children. The frailties inherent in the testimony of
immature witnesses should affect the weight of the evidence
rather than its admissibility.

In light of these several considerations, the Committee recommends that
the Canada Evidence Act, the Young Offenders Act and each provincial and
territorial evidence act be amended to provide that:

1. Every child is competent to testify in court and the child’s evidence is
admissible. The cogency of the child’s testimony would be a matter of
weight to be determined by the trier of fact, and not a matter of admissi-
bility.

2. A child who does not have the verbal capacity to reply to simply framed
questions could be precluded from testifying.
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3. The court shall instruct the trier of fact on the need for caution in any
case in which it considers that an instruction is necessary.

In the Committee’s view, these reforms would help to ensure that
Canadian children receive the full benefit of the protection the law seeks to
afford them.
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Chapter 15
Corroboration

The requirement of corroboration is closely bound up with the different
legal tests which determine whether a child may testify at a judicial proceed-
ing. As noted in Chapter 14, where a child gives evidence not under oath
(unsworn evidence), the child’s testimony needs to be corroborated, namely,
there must exist some additional evidence which is consistent with the child’s
story and which tends to confirm his or her credibility as a witness. Although
Canadian law relating to corroboration, particularly in the context of sexual
offences, has undergone significant changes in recent years, these statutory
reforms have not reflected any change in the conventional assumptions about
the credibility of children. Canadian legal doctrine continues to assume that a
young child’s testimony is inherently untrustworthy.

This chapter reviews the nature of corroborative evidence, the situations in
which it is required by law, and the conventional justifications for requiring
that a young person’s testimony be corroborated.

The Nature of Corroboration

Recent decisions of the Supreme Court of Canada' have tended to cast
aside “the technical impedimenta with which the idea of corroboration has
increasingly been loaded and return(ing) to the conceptual basics.”* The
Supreme Court has held that the notion of corroboration at common law sim-
ply requires that there be confirmation of a material particular of the evidence
of the witness whose testimony needs to be corroborated. The key issue is
whether the witness’s credibility is strengthened by other pertinent evidence,
regardless of whether such evidence also serves to implicate the accused.’ In
relation to this issue, the' Criminal Code* and the Canada Evidence Act® con-
tain statutory provisions which, by their very wording, restrict the scope for -
judicial reassessment of the corroboration requirement for the unsworn evi-
dence of young children. The provision under the Young Offenders Act® affects
all children’s evidence which may be received, since under the Act the evidence
of a child may be taken only under solemn affirmation.
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The Required Quality of Corroborative Evidence

Essentially, corroboration is evidence, independent of the witness whose
testimony requires corroboration, that tends to show that the testimony of such
witness is true. Where corroboration of a witness’s testimony is required, the
trier of fact must determine whether the witness is credible and, if so, whether
the testimony of the witness is strengthened or confirmed (corroborated) by
other evidence that is independent of the witness’s testimony. Corroboration
therefore serves to bolster the reliability of a witness whose testimony might
otherwise (for a variety of reasons) be considered untrustworthy.’

Evidence Which May Constitute Corroboration

Corroboration has proven to be an elusive concept in the law of evidence,
and the various verbal formulae which judges have used to explain its nature
are less instructive than the actual decisions they have reached in particular
cases. Before considering corroboration in the context of sexual offences, two
general observations should be borne in mind. First, where corroboration of a
witness’s testimony is required, it is for the judge to determine whether, as a
matter of law, there is evidence which may constitute corroboration. It is for
the jury to determine whether corroborative inferences should in fact be
drawn.® Second, although corroboration is 2 general concept, whether particu-
lar facts may constitute corroboration is a situation-specific problem for the
trial judge. Canadian courts have continually emphasized that what may afford
corroboration in one case may not afford it in another; it all depends on the cir-
cumstances of the particular case.

The nature of potentially corroborative evidence in sexual cases may use-
fully be grouped into three broad categories: corroboration based on the com-
plainant’s condition or behaviour at the time of, or after, the sexual incident;
corroboration based on the accused’s condition or behaviour at the time of, or
after, the sexual incident; and corroboration based on other factors.

Corroboration Based on the Complainant’s Condition or
Behaviour at the time of, or after, the Sexual Incident

The following circumstances have been considered to constitute corrobora-
tion of a fact in issue, in the particular circumstances of each case:

¢ Torn clothing of the complainant and bruises found on the complainant.®
= The distressed condition of the complaimint soon after the assault."

* Medical evidence of injuries to the complainant’s sexual organs. "

* Traces of the complainant’s presence at the scene of the sexual assault."

* The emotional state of the complainant on reporting the incident.'?
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» The screams and flight of the complainant from the scene of the sexual
assault."

» The complainant's pronounced emotional trauma in the days following a
sexual assault.’

Evidence of the complainant’s prompt complaint is nof corroborative of his
or her evidence against the accused, since it lacks the quality of independence.'®

Corroboration Based on the Accused’s Condition or Behaviour at
the time of, or after, the Sexual Incident

The following circumstances have been considered to constitute corrobora-
tion of a fact in issue, in the particular circumstances of each case:

« The flight of the accused after the sexual assault.”
« Traces of the accused’s presence at the scene of the assault.'

* Inadequate denial or silence by the accused.'”

False statements by the accused, implying his guilty conscience.”
e The accused’s attempt to bribe the complainant to drop the charges.”

» The accused’s giving of false or contradictory testimony.*

The accused’s failure to testify at trial may not be used for the purpose of
drawing corroborative inferences.?

Corroboration Based on Other Factors

A varicty of other factors has been considered to constitute corroboration
of the complainant’s testimony, in the particular circumstances:

 The coincidence of the same type of venereal disease in the accused and the
complainant.®

« Evidence of the accused’s longstanding “guilty passion™ for the complai-
nant, coupled with evidence of oppertunity.?

« Similar fact evidence concerning earlier assaults on other persons by the
accused, in like circumstances.®

s Forensic evidence, such as the presence of semen on the complainant’s
underclothes.”

The mere fact that the accused had the opportunity to perpetrate the act
may not be used for the purpose of drawing corroborative inferences. it does
not sufficiently connect the accused with the crime, in the absence of other
inculpatory circumstances.?®

Prior to the amendments introduced in January, 1983, the Criminal Code
stiputated that corroboration was required in order to convict a person accused
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of certain sexual offences on the evidence of only one witness (usually the com-
plainant).?® The provision requiring corroboration in these circumstances was
repealed in January, 1983% and section 246.4 of the Criminal Code provides
that:

246.4 Where an accused is charged with an offence under section 150
(incest}, 157 (gross indecency), 246.1 (sexual assault), 246.2 (sexual assault
with a weapon, threats to a third party or causing bodily harm) or 246.3
(aggravated sexual assault), no corrobaration is required for a conviction and
the judge shall not instruct the jury that it is unsafe to find the accused guilty
in the absence of corroboration,

For the sexual offences to which this section applies, it is clear that cor-
roboration of the complainant’s testimony is no longer an issue. With respect to
other sexual offences, however, especially the offences of buggery® and sexual
intercourse with an under-age female,> the legal position concerning 2 com-
plainant’s uncorroborated testimony is less clear. Corroboration is still required
for the offences relating to procuring?® and the communication of venereal dis-
ease. X

The reforms introduced in January, 1983 did not affect the requirement of
corroboration for young persons’ testimony. Section 586 of the Criminal Code
provides that;

586. No person shall be convicted of an offence upon the unsworn evi-
dence of a child unless the evidence of the child is corroborated in a material
particular by evidence that implicates the accused.

The Canada Evidence Act** and provincial evidence acts* also contain
provisions regarding the necessity for corroboration of the unsworn testimony
of a child, and the Young Offenders Act* requires corroboration of all chil-
dren’s testimony. Although the January, 1983 amendments improve the evi-
dentiary position of the adult sexual victim, they do little to improve that of the
child sexual victim. Accordingly, complex legal issues concerning whether one
child may corroborate the evidence of another child,”® or whether it is danger-
ous to convict on the basis of a child’s sworn testimony,* will continue to arise
in trials of sexual offences involving young persons.

Corroboration of Evidence of Children

That the testimony of adult sexual victims is no longer considered by
Canadian law to be inherently untrustworthy is apparent from the enactment
of section 246.4 of the Criminal Code, which explicitly removes the require-
ment of corroboration in most sexual cases, and which provides that the judge
shall not instruct the jury that it is unsafe to convict in the absence of corrobo-
ration. It remains to examine the reasons why the law continues to treat the
evidence of young children with caution and to scrutinize these reasons in light
of the Committee’s research findings.
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In Kendall v. The Queen® Mr. Justice Judson of the Supreme Court of
Canada made the following observation:

The basis for the rule of practice which requires the judge to warn the
jury of the danger of convicting on the evidence of a child, even when sworn as
a witness, is the mental immaturity of the child. The difficulty is fourfold: 1.
His capacity of observation. 2. His capacity of recollection. 3. His capacity to
understand questions put and frame intelligent answers. 4. His moral respon-
sibility. -

With respect to these presumed testimonial frailties of children, the Com-
mittee’s findings are illuminating (see Chapter 7, Dimensions of Sexual
Assault, and Chapter 24, Police Investigation). In the National Police Force
Survey, it was found that the vast majority of sexual assaults on children were
considered to be “founded” by the police and that the reports of young chil-
dren were typically perceived by the police to be both truthful and sufficiently
detailed. It would appear that, at least in the context of child sexual abuse, the
requirement of corroboration for a young child’s testimony has traditionally
been based on both untested and unfounded assumptions about the intrinsic
reliability of children’s evidence.

Summary

The Committee considers that the current state of the law with respect to
the corroboration of an “unsworn” child witness’s testimony is unacceptable for
the following reasons:

1. The legal tests for the reception of children’s evidence either upon cath
(sworn) or not upon oath (unsworn) have come very close together in prac-
tice,! notwithstanding that the corroboration requirements are completely
different depending on whether the child gives sworn or unsworn
evidence. The Committee considers this an arbitrary distinction.

2. With respect to the unsworn evidence of a child, the statutory wording of
section 586 of the Criminal Code, is different from the wording of section
16(2) of the Canada Evidence Act, in the absence of any indication
whether the corroboration required by the sections differs depending on
the legal context in which the issue of corroboration arises, Section 586 of
the Criminal Code provides that the unsworn evidence of a child must be
corroborated “in a material particular by evidence that implicates the
accused™ and section 16(2) of the Canada Evidence Act provides that such
evidence must be corroborated by “some other material evidence”™. The
different formulae ase illustrative of the arbitrariness with which the evi-
dence of young children has been treated by Canadian legal doctrine.

3. The Committee’s research findings indicate that the assumptions on which
the special requirement of corroboration for young children’s evidence are
based, are largely unfounded.
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4. A special legal requirement for corroboration of a young child’s evidence
is unsound in principle. The Committee agrees with the “common sense”
approach to witness credibility espoused by Mr. Justice Dickson of the
Supreme Court of Canada (now Chief Justice of Canada):*

Rather than attempting to pigeon-hole a witness into a category
and then recite a ritualistic incantation, the trial judge might better
direct his mind to the facts of the case, and thoroughly examine all
the factors which might impair the worth of a particular witness. If,
in his judgment, the credit of the witness is such that the jury should
be cautioned, then he may instruct accordingly. If, on the other hand,
he believes the witness to be trustworthy, then... no warning is
necessary.

Accordingly, the Committee recommends:

1. That there be no statutory requirement for the corroboration of an
“unsworn” child’s evidence. The implementation of this recommendation
would involve the repeal of section 586 of the Criminal Code, section
16(2) of the Canada Evidence Act, section 61(2) of the Young Offenders
Aet, and corresponding sections of provincial evidence acts.

2. That the statutory corroboration requirements in sections 195(3) [procur-
ing] and 253(3) [communicating a venereal disease)] of the Criminal Code
be repealed.

3. For greater certainty, that the Criminal Code be amended to provide that
the *“corroboration not required” provision in section 246.4 of the Crimi-
nai Code applies to a/! sexual offences, and not only to those offences cur-
rently listed in section 246.4.

These reforms would place the testimony of a child in no better or worse
position than that of an adult, which the Committee believes is the correct
legal approach in principle. The cogency of a given child’s testimony would be
a matter of weight to be determined by the trier of fact, not a matter of
admissibility or presumed unreliability, as is currently the case. The Commit-
tee endorses the comments of the Law Reform Commission of Canada in this
regard, namely, that judges and juries “have the necessary experience and
common sense to evaluate the testimony before them, and in doing so to take
into account such matters as its source and the fact that it is unsupported by
other evidence.”+

As the Law Reform Commiission of Canada has further argued:*

There is no evidence to suggest that [triers of fact, whether a judge or
jury} are more likely to be misled by the evidence of accomplices, the victims
of certain sexual offences, or young children than by any other witness.

Nor would the. reforms recommended by the Committee be inconsistent
with the accused’s right to make a full answer and defence to the charges
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against him or her. The accused retains his or her traditional rights of cross-
examination and of address to the jury. Further, the Crown bears the strict

onus of proving its case beyond a reasonable doubt.
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Chapter 16

Complaints by Victims

Until the enactment of Bill C-127 in January, 1983, the admissibility of
complaints made by victims of sexual assaults was governed by the common
law doctrine of “recent complaint.”’ Historically, the common law took a skep-
tical view of the testimony of victims of sexual offences, particularly of women
who made allegations of rape.” Where a victim of a sexual offence failed to
complain of the incident at the first “reasonable™ apportunity, the trier of fact
was entitled and even encouraged® to infer that the complainant’s allegation
against the accused was either totally or substantially untrue.? In order to
enable the complainant to rebut these prejudicial inferences, a practice devel-
oped which allowed the Crown to prove that the victim had made a complaint
and to adduce evidence concerning the details of that complaint,® provided cer-
tain conditions were met. Although the particulars of the complaint could be
proved, they could not be considered as evidence of the facts disclosed by the
complaint, but only as evidence which confirmed the complainant’s credibility
and, where consent was in issue, of the absence of the complainant’s consent.®
Further, evidence so introduced could not be used to corroborate any aspect of
the Crown’s case.”

The Supreme Court of Canada summarized the trial judge’s responsibili-
ties in dealing with this issue as follows:®

Before admitting a complaint as evidence, the Judge shail hold a voir
dire’ lo determine:

* Whether there is some evidence which if believed by the trier of fact (in
this case the jury) would constitute a complaint.

* That the complaint was not elicited by questions of a “leading and inducing
or intimidating character™.'

» That jt was “made at the first opportunity after the offence which reason-
ably offers itself.”"

It has also been held that recent complaint evidence could only be admit-
ted if the complainant testified at trial and that, where the details of the com-
plaint were sought to be elicited from a witness other than the complainant (for
example, from the recipient of the complaint), such details were properly intro-
duced only after the complairant had testified.!2
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Amendments Introduced in January, 1983

Section 246.5 of the Criminal Code provides:

246.5 The rules relating to evidence of recent complaint in sexual assault
cases are hereby abrogated.

Accordingly, the common-law doctrine of “recent complaint” in sexual
assault cases is abrogated, and the admissibility of complaint evidence will
henceforward be governed by the general evidentiary rules relating to previous
statements of a witness.

That the victim made a complaint will invariably be brought out during
the Crown’s initial examination of its witnesses. The details of that complaint,
however, will be inadmissible unless:

1. The accused aileges or insinuates that the complainant’s testimony at trial
is a “recent fabrication™, in which case the Crown can introduce the com-
plainant’s previous consistent statement of complaint and restore the com-
plainant’s credibility."?

2. There is an inconsistency between the complainant’s testimony at trial and
the complainant’s previous statement of complaint, in which case defence
counsel can introduce the previous inconsistent statement and impeach the
complainant’s credibility,'*

3. The victim’s complaint is otherwise admissible under an exception to the
hearsay rule, for example, as 2 “spontancous exclamation” or “excited
utterance.”*

The Committee considers that no adverse legal inferences concerning a
sexual victim’s credibility should be drawn because the victim did not promptly
complain to someone after the sexual assault, and to that extent considers that
the abrogation of the “recent complaint™ doctrine in sexual assault cases is an
appropriate legal reform. The Crown will continue to be able to adduce evi-
dence concerning the making of the complaint, and details of the complaint
may also be admissible under the general rules of evidence relating to previous
consistent statements, '

The possible circumstances which might deter a victim from promptly
reporting a sexual assault are vastly more complex than those pertaining to the
reporting of other sorts of crime. Young children may not even be aware that
something aberrant has been done to them, or may not be sufficiently verbal to
articulate their complaint in a manner recognized by the law. The offender,
who is often a person the chiid trusts, may have told the child that their joint
sexual activity is a “special secret” they share, or may have threatened the
child with harm or punishment if the child telis anyone. Where the sexual
assault is perpetrated by a family member, the victim may understandably
wish to avoid the dire consequences which disclosure may have on his or her
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family. Alternatively, the victim may fear being accused of somehow “provok-
ing” the sexual assault, and of having to defend his or her prior sexual conduct
and general reputation at subsequent legal proceedings.

The findings of the National Population Survey (see Chapter 6, Occur-
rence in the Population) document the reasons why most persons who were vic-
tims of sexual offences committed against them when they were children or
youths did not seek assistance. The following case study, taken from the
National Police Force Survey, is illustrative of the often compelling circum-
stances which sometimes deter young sexual victims from making a prompt
complaint of the incident.

A complaint was lodged by the suspect’s wife in relation to alleged acts of
sexual intercourse and other sexua! acts committed against the wife’s 12
year-old daughter (the suspect’s step-daughter). According to the wife’s
statement, the suspect had a history of violence, had assaulted her on a num-
ber of occasions and once threatened to kill her with a rifle. The wife’s state-
ment alleged that her daughter first gave an indication that the suspect had
been sexually abusing her when the daughter was three years-old. According
to the statement:

One night [ was putting the girls to bed when D. started to cry. [
asked and she said [ can’t tell you because Dad would give me a lick-
ing... [on being questioned further} she said Dad has been playing
with my bummy — I asked which on¢ and she indicated it was her
vagina. She said he lifted up my nightie, sat me on his knee, lifted me
up and down and put his finger in my vagina. ..

The wife accepted the suspect’s denials of wrongdoing, but said she con-
tinued to be suspicious. During the daughter’s early adolescence, the suspect
was alleged to have forced her to have intercourse several times over a period
of about a year. About three months after the last of these incidents, the
mather became suspicious again because of the “hickies” which the danghter
was observed to have. On being questioned, the daughter broke down and
related the whole stary to her mother.

In her statement, the daughter stated that she delayed in telling her
mother of the suspect’s activities for fear of being blamed, hated, and possibly
even killed for having had sex with her step-father.

Although the Committee agrees with the abrogation of the “recent com-
plaint™ doctrine effected in January, 1983, it should be noted that section
246.5 of the Criminal Code states only that the *rules relating to evidence of
recent complaint in sexual assault cases are hereby abrogated.”””* On its face,
the section would appear to abrogate the recent complaint doctrine only with
respect to the “sexual assault” offences in sections 246.1, 246.2, and 246.3 of
the Criminal Code. At common law, however, the doctrine of recent complaint
applied to all sexual offences, whether or not the complainant’s consent was in
issue, Further, a number of sexual offences against young persons do not
require that the child be “assaulted” in the legal sense, for example, incest,
gross indecency and the unlawful sexual intercourse offences. The credibility
of a child victim of one of these offences may, accordingly, still be impugned
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under the recent complaint doctrine if the child does not complain of the inci-
dent at what the court considers to be the first reasonable oppertunity.'”” The
Committee considers this to be wholly unsatisfactory.

Summary

The Committee recommends that section 246.5 of the Criminal Code be
amended to provide that:

the rules relating to evidence of recent complaint are abrogated with
respect to all sexual offences.

Further, the Committee considers that the remarks the child or young per-
son makes on reporting the incident often constitute the most cogent possible
evidence, and should not be excluded from the trier of fact’s consideration. In
the Committee’s judgment, this form of evidence should be admissible on the
basis of a statutory exception to the hearsay rule. The rules concerning hearsay
evidence are discussed in Chapter 17.
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Chapter 17
Hearsay

Hearsay may be defined as a statement, other than one made by a person
while testifying at a proceeding, that is offered in evidence to prove the truth of
the matters asserted in the statement.' As a general rule, a hearsay statement is
inadmissible in evidence to prove the truth of the matters asserted therein.
Although the exclusion of hearsay evidence has been justified on several
grounds,? the central justification is that the person who originally made the
statement cannot be cross-examined to determine the reliability of his or her
observations and the meaning which the statement was intended to convey ?

At common law, exceptions to this exclusionary rule were established in
order to render admissible certain forms of hearsay evidence where, in the cir-
cumstances, there was a compelling need to do so and the evidence was thought
to have strong circumstantial guaraniees of trustworthiness.* The nature and
extent of these exceptions are highly significant in the context of child sexual
abuse, particularly where the child is too young to testify under the current
rules of testimonial competency, Where a child is deemed incompetent to tes-
tify, statements made by the child indicating or alleging that someone has sex-
ually abused him or her will often be inadmissible in evidence to prove that the
child’s assertions are true, notwithstanding that the admissibility of the state-
ments for this purpose will often be crucial to the outcome of subsequent legal
proceedings. The following are examples of statements made by child sexual
victims which under current doctrine would be held inadmissible to prove the
truth of the matters asserted in the statements:

* A three year-old asks her daddy if milk comes out of his pee-pee. He says
no, and then tells his wife. She later asks her daughter about it, who
replies, “Well milk comes out of Susie’s dad's pee-pee and it tastes
yucky.”*

* A four year-old boy sits in front of the television drinking soda pop. His
dad sees that he is moving the bottle in and out of his mouth in a manner
imitating fellatio. His dad asks him what he is doing, and the boy replies
that this is what Uncle Joe taught him to do with his “banana™.®

The following case study, taken from the National Police Force Survey, is
also iflustrative of how relevant assertions made by a child sexual victim would
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be considered inadmissibie hearsay statements under current legal doctrine in
Canada.

The victim, a three year-old girl, aroused her parents’ suspicions when
she announced to them that she was not going to play the “bum game” with
A. anymore. The suspect, A., a 19 year-old male, had intermittently been the
child’s baby-sitter for about a year. The victim was reluctant to disclose the
nature of the “bum game™ because the suspect had toid her not to do so, but
she eventually revealed that the game involved mutual oral sex. The incidents
were alleged to have occurred on several occasions during the past year,

The suspect denied all allegations and contended that the child was
overly imaginative. The suspect suggested that the child might have gained
her knowledge of oral sex by watching her parents perform such acts, or from
interaction with local children, and that her allegation against him was fab-
ricated. The suspect refused to submit to a polygraph test,

The police occurrence report concluded as follows: “In view of the tender
age of the victim and without corroborative evidence, no charges will be laid
and this file is concluded here.”

The balance of this chapter reviews the exceptions to the hearsay rule that
are especially pertinent to investigations of child sexual buse.

Current Exceptions to the Hearsay Rule

The most important exceptions to the hearsay rule’ in the context of child
sexual abuse are those pertaining to records made in the course of a business or
professional duty; confessions or admissions by an accused; excited utterances;
and statements indicating the declarant’s present bodily feeling or state of
mind.

Records Made Pursuant to a Business or Professional Duty

In Ares v. Venner® the Supreme Court of Canada broadened the common
law exception to the hearsay rule pertaining to records made pursuant to a
business or professional duty.” The case involved an allegation of negligence
against the respondent, a physician. The main issue concerned the admissibility
of notes (technically hearsay) made by nurses who attended the appellant while
he was receiving care in a hospital. In creating this new exception, the Court
stated:'®

Hospital records, including nurses’ notes, made contemporaneously by
someone having a personal knowledge of the matters then being recorded
and under a duty to make the entry or record should be received in evidence
as prima facie proof of the facts stated therein. This should, in no way, pre-
clude a party wishing to challenge the accuracy of the records or entries from
doing so. Had the respondent here wanted to challenge the accuracy of the
nurses’ notes, the nurses were present in court and available to be called as
witnesses if the respondent had so wished,
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The decision of the Supreme Court in Ares v. Venner, although referring
explicitly only to hospital records, has been taken to settle the law with respect
to records of other “businesses’” made in analogous circumstances,! and is
directly pertinent to investigations of child sexual abuse. Hospital, police and
social work records kept pursuant to cases of child sexual abuse may be admis-
sible in evidence to prove the truth of the assertions contained therein, without
it being necessary that the maker or makers of the entry testify orally concern-
ing it."”? Although the potential ambit of this common law exception to the
hearsay rule is unclear,'® it is unquestionably germane to the official records
(and to the record-keeping practices) of helping agencies that routinely deal
with cases of child sexual abuse.

Apart from these developments at common law, most jurisdictions in
Canada have enacted statutory provisions mandating the admission into evi-
dence of “business records”™* and “official medical reports™.'s For example, it
has been held that a recognized Children’s Aid Society is a “business” within
the business records exception to the hearsay rule. Accordingly, a record made
by a social worker as part of his or her investigatory role is admissible in evi-
dence to prove the truth of the matters asserted in the record, notwithstanding
that the social worker is not called as a witness.'®

Admissions or Confessions

Admissions. An admission is a statement by, or attributable to, a party
which is adverse to his or her case.!” Admissions have traditionally been viewed
as an exception to the hearsay rule, on the basis that a statement which is
adverse to the legal position of the person who makes it may be presumed to be
true." For example, if, after an alleged sexual assault on a teenager, the
accused says to his friend, I didn’t mean to be so rough — things just got out
of hand,” this statement constitutes an admission which can be admitted in evi-
dence against the accused notwithstanding that the accused does not himself
testify,

Where an accused makes an admission to a person other than a “person in
authority,”'® the admissibility of that statement in evidence against him or her
is ¢lear. More problematic, however, are cases in which an accused’s conduct
after the event may arguably be interpreted as an implied admission of culpa-
bility on his or her part.® In R. v. Christie,” the accused was charged with
indecently assaulting a five year-old boy. The boy’s mother and a police con-
stable were examined as Crown witnesses. The constable testified that, after
receiving certain information, he went to a field and saw a number of persons
standing there, including the accused, the boy and the boy’s mother; that she .
made & complaint to him (the constable) that a man had assaulted her son; and
that the boy then said to his mother, “That is the man, mum.” The constable
then asked the boy which man he meant, whereupon the boy went up to the
accused, touched him on the sleeve of his coat, and said, *That is the man.”
The boy was then asked, “What did he do to you?”, in reply to which the boy
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gave full particulars of the indecent assault. Afier the boy’s narration, the
accused merely stated, “1 am innocent.”

The House of Lords held that the accused’s reply to the boy’s allegations
was properly admitted and declared that there is no rule of law that statements
made in the presence of an accused may only be received in evidence if a foun-
dation for their admission has first been laid by facts from which, in the judge’s
opinion, a jury might reasonably infer that the accused had implicitly accepted
the statements as his own, in whole or in part.?? It is the function of the trier of
fact to determine whether the accused's words, actions, conduct or demeanour
at the time the statement is made amounts to an acceptance by him of the
statement in whole or in part, and hence as an admission of culpability.?® This
principle has been approved in Canada on several occasions? and has direct
application to cases of child sexual abuse.?” The following case study is taken
from the National Police Force Survey.

The grandmother of the victim (a three year-old girl) found her “playing
with herself”; the three year-old was apparently masturbating. The grand-
mother admonished the girl not to do such things, whereupon the girl replied
that it was "“0O.K. because B. (the suspect) plays with me that way.” A child
welfare agency was promptly notified,

The suspect, B., a |6 year-old male, subsequently admiited to the grand-
mother that he had assaulted the girl in the manner indicated, and that he
had made the girl play with his penis. The incidents occurred during periods
when the suspect was babysitting the little girl; the suspect admitted to the
grandmother that he had performed similar acts with the young child on
several occasions.

Confessions. A confession is a form of criminal admission and is accord-
ingly admissible as an exception to the hearsay rule.” Where, however, an
accused makes a statement (whether inculpatory or exculpatory)® to a “person
in authority,”?® the trial judge must hold a voir dire to determine whether the
accused’s statement was made voluntarily. In the words of Lord Sumner in
Ibrahim v. The King-"

It has long been established as a positive rule of English criminal law,
that no statement by an accused is admissible in evidence against him unless
it is shown by the prosecution to have been 4 voluntary statement, in the sense
that it has not been obtained from him either by fear of prejudice or hope of
advantage exercised or held out by a person in authority. The principle is as
old as Lord Hale,

The so-called *‘confessions rule” is inextricably bound up with the
accused’s right not to incriminate himself and with “the clear common law
principle that the Crown must establish its case without the assistance of the
accused.”!

The practical application of the confessions rule is well illustrated by the
Supreme Court of Canada decision in Powell v. The Queen.’* The accused
was charged with one count of indecent assault on a female and one count of
assault causing bodily harm, The complainant, G., and her commeon law hus-
band, P., were walking on a street in the city in which they resided, accom-
panied by P.’s dog. The dog got loose and, as G. was pursuing the dog into a
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parking lot, she was grabbed from behind and thrown to the ground. Her
attacker then kicked her in the face and stomach and tried to pull her slacks
down.

P. eventually caught up with G., and saw a man standing over her with
his hand raised, as if to strike her, P. gave chase, lost sight of the man he was
pursuing, but later caught sight of a man who he was sure was the attacker,
The alleged assailant was forcibly restrained and the police were summoned.

The accused first denied having been in the area or having been with any
woman. Later, in the police cruiser, and in response to a question by a palice
officer, the accused said that he had been helping the woman. Still later, the
accused reverted to his earlier complete denial.

At trial, no voir dire was held to determine the voluntariness of the
accused’s statemnent that he had been helping the woman. On the accused’s
appeal from conviction, the Manitoba Court of Appeal held that, although
the trial judge’s failure to hold a veir dire on the issue of voluntariness may
have been in error, no substantial wrong or miscarriage of justice had resulted
thereby.

On the accused’s further appeal to the Supreme Court of Canada, Mr.
Justice de Grandpre, in delivering the judgment of the Court, stated:**

| am unable to accede to the proposition that if a trial Judge
directs himself to the question of the voluntariness of a statement and
is satisfied on the whole of the evidence of the guilt of the accused,
there is no need for a voir dire . . . The onus at all times remains with
the prosecution to establish that any statement by an accused offered
in evidence against him is voluntary in the fullest sense of the word,
and that onus was not discharged here ... The admission of the
statement without & voir dire was a fundamental error which may
have effected the outcome of the trial.

Accordingly, the Court allowed the accused’s appeal, quashed the convic-
tion and ordered a new trial.

Excited Utterances

An “excited utterance” is a statement made by a person while he or she
was under the stress of nervous excitement caused by witnessing a startling
event. In order for a declarant’s excited utterance to be admitted into evidence
as an exception to the hearsay rule, the event giving rise to the statement must
have been sufficiently startling to suspend the deciarant’s reflective faculties,
and the statement must have been uttered while the declarant was under the
influence of the startling event.*® These circumstances are thought to ensure
the trustworthiness of the statement; on the other hand, such evidence is neces-
sary because it is considered a more reliable source of proof than the
declarant’s subsequent testimony.*

The declarant need not be unavailable as a witness in order for this hear- ~
say exception to operate. Both the declarant and another person who heard the
declarant’s statement may testify concerning the “excited utterance”.** For
example, if, immediately after being sexually assaulied, a girl makes an hys-
terical telephone call to the police wherein she indicates the nature of the
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assault and the identity of her assailant, both the girl and the police officer who
took the call may testify concerning the girl’s telephone statement.” Alterna-
tively, the statement of a three year-old boy, who runs down the stairs and
exclaims to his mother, “Uncle Bob pulled my pee-pee, and it hurts!”, would
constitute an excited utterance to which the mother could testify, notwithstand-
ing that her son fails to qualify as a witness.®

Statements Indicating thé Declarant’s Present Bodily Feeling or
State of Mind

Statements by a declarant indicating his or her present physical condition
or state of mind constitute a further exception to the hearsay rule. For exam-
ple, a four year-old boy might tell his family doctor, “My bum hurts,” and
indicate the onset of the pain, without offering an explanation as to its cause,
This statement, given in evidence by the doctor as part of his testimony, could
form part of the Crown’s case against an accused charged with buggery.®
Alternatively, a child might make statements to a social worker which reveal
the child’s present emotional state and his or her express preference for one dis-
positional outcome over another.*

Summary

Hearsay evidence is dealt with extensively in Bill S-33* and, in general,
the Committee considers that the treatment of hearsay evidence in this pro-
posed legislation is adequate. Even so, there is one form of crucially relevant
evidence in the context of child sexual abuse for which these proposals do not
explicitly provide. An out-of-court statement made by a young child which
indicates that the child may have been sexually abused is inadmissible hearsay
unless the circumstances of the statement fall within one of the established
exceptions to the hearsay rule. Given the nature of sexual abuse of young chil-
dren, however, such statements typically will not fall within any of the estab-
lished or proposed hearsay exceptions.*? A young child often is not aware that
something aberrant is being done to him or her, and consequently is unlikely to
make an “excited utterance™ about the incident. Alternatively, a child who is
aware that “something is wrong” may be prevented from telling anyone
because of threats, fear of reprisals, admonishments of secrecy on the part of
the offender, or other pressures. When the child does eventually tell someone,
the lapse of time wiil render the child’s statement inadmissible for the purpose
of proving the truth of the assertions made in it. In the Committee’s view, nei-
ther the exceptions to the hearsay rule at common law, nor the statutory pro-
posals of Bill S-33, offer sufficient opportunities for the out-of-court state-
ments of young children to be admitted in evidence for the purpese of proving
that the matters asserted in those statements are true.

The exceptions to the hearsay rule at common law have traditionally been
justified on the dual bases of necessity and presumed trustworthiness. That the
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admission into evidence of a young child’s express or implied allegation of sex-
ual abuse is necessary in order to reach a proper and just legal determination
can scarcely be doubted. Where the child has made such a statement but is
deemed legally incompetent to testify in court, the trier of fact will often be
precluded from hearing potentially the most relevant evidence in the case,
namely, the content of the child’s statement. Alternatively, where the child is
competent to testify, several considerations combine to justify, in appropriate
cases, the narration of the child’s statement by the person who received it. As
the Wisconsin Supreme Court stated in a 1974 case:®

A young child may be unable or unwilling to remember (as here) all the
specific details of the assault by the time the case is brought to trial; or be
unwilling to testify, or at least inhibited in doing so from a feeling of fear or
shame, or as a result of the strangeness of the courtroom surroundings, par-
ticularly with a jury and perhaps members of the general public present. The
desirability of avoiding the necessity of forcing a young child to testify to
such matters at all has been noted, particularly when the defendent is (as
here) a parent or occupies some other clase relationship to the child,

Further, where the child does testify in court, his or her perceived credibil-
ity as a witness will be a critical factor in the outcome. Allowing the recipient
of the child’s statement to testify concerning its ¢content would enable the trier
of fact to assess the child’s credibility on a more realistic basis.

Whether a young child’s express or implied allegation of sexual abuse
should be assumed to be trustworthy is more problematic. To consider only two
of the several factors which operate in this context:*

1. A young child is unlikely to verbalize about a form of sexual activity that
is foreign to his or her personal experience.*® As one writer put it, *“[t]he
child who can describe an adult’s erect penis and ejaculation has had
direct experience with them.”*

2. On the other hand, a child’s limited verbal capacity may sometimes lead to
real ambiguities in the meaning which the child intended his ar her state-
ment to convey.*’

In the Committee’s view, whether a child’s previous statements relating to
his or her sexual abuse should be admitted in evidence as an exception to the
hearsay rule is best approached on a case-by-case basis. An inflexible rule,
whether inclusionary or exclusionary, would fail to take into account the wide
variability of circumstances from one case to the next, and would be wrong in
principle.

The Committee recommends that the Canada Evidence Act, each
provincial and territorial evidence act, and the Quebec Code of Civil
Procedure be amended in order to provide that:

1. A previous statement made by a child when under the age of 14 which
describes or refers to any sexuat act performed with, on, or in the pres-
ence of the child by another person.

2. Is admissible to i}ruve the truth of the matters asserted in the statement,
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3. Whether or not the child testifies at the proceedings.

4, Provided that the court considers, after a hearing conducted in the
absence of the jury, that the time, content and circumstances of the state-
ment afford sufficient indicia of reliability.

5, “Statement” means an oral or a recorded assertion and includes conduct
that could reasonably be taken to be intended as an assertion.”

The Committee considers that such a provision would strike an appropri-
ate balance between the dictates of necessity and testimonial trustworthiness,
and draws support for its conclusion from the enactment of comparable provi-
sions in at least two American jurisdictions.*
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Development 77.  ° :

* Lloyd, supra, note 44 at 105,
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4! See, e.g., Re S.A.H. (1982), 30 R F.L. {2d) 23 (B.C. Ca. C1.).

# This proposal is based on s. 2 of the State of Washington’s Substitute Senate Bill No. 4461,
1982,

% This is the definition of “‘statement™ adopted in s. 2 of the Canada Evidence Act, 1982, Bill S-33,
1980-81-82 (32nd Parl. 15t Sess.}).

s Qubstitute Senate Bill No, 4461, 1982, 5. 2, State of Washington; Family Court Act, State of
New York, s. 1046,
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Chapter 18

Previous Sexual Conduct

That the common law tended to regard the testimony of female sexual vic-
titns as inherently untrustworthy was reviewed in Chapter 15, Corroboration,’
and this tendency had its counterpart in the legal principles relating to the
character of the complainant in sexual cases. In prosecutions for a sexual
offence involving an assault, two related issues emerge which are of crucial
importance to the outcome of the case:

* Has the Crown proven beyond a reasonable doubt that the complainant did
not consent to the sexual activity which forms the basis of the charge?;
and, more generally,

+ 15 the complainant perceived to be a credible witness, in the sense that the
allegation against the particular accused is a true allegation?

The common law incorporated and fostered assumptions relating to both
of these issues, namely, that a woman who was sexually experienced would be
more likely to have consented to an alleged criminal sexual act than one who
was “‘chaste,”' and that such a woman was generally more likely to be an
uniruthful witness.? This chapter elaborates on the common law position and
on the pertinent statutory amendments introduced in 1976 and 1983, respec-
tively.

The Position at Common Law?

Until 1976 in Canada, the admissibility of evidence concerning the com-
plainant’s history of sexual behaviour where the accused was charged with a
sexual offence was governed by the common law. The common law rules dif-
fered depending on whether such evidence was considered relevant to a
material issue {for example, whether the complainant consented to the alleged
sexual act) or to a collateral issue {for example, the complainant’s credibility).

In prosecutions for rape and indecent assault, the complainant’s lack of
consent was an element required to be proved by the Crown, and hence was a
material issue before the court. At common law, the accused could cross-
examine the complainant on matters considered relevant to determining
whether she granted or withheld her consent to the sexual act. The common
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law reflected the view that a woman who was sexually experienced tended to
grant her sexual favours indiscriminately, and hence was more likely to have
given her consent to the act that formed the basis of the charge against the
accused. Accordingly, the complainant could be cross-examined concerning her
prior sexual conduct with the accused,’ her reputation as a prostitute,® and gen-
erally, her reputation for “unchastity.”® The complainant was required to
answer these questions and, provided they were deemed relevant to the consent
issue, the trial judge had no discretion to excuse the complainant from so
answering.” If the complainant denied the insinuations or refused to respond to
them, the accused could contradict her answers and adduce evidence to sub-
stantiate them.®.

Concerning the issue of the complainant’s credibility, the common law
position was only slightly less compromising for the complainant. Since it was
assumed that a sexually experienced woman or girl was less likely to be truth-
ful than one who was chaste, a complainant could be cross-examined about her
sexual conduct in order to impeach her credibility. That the trial judge could
intervene® and that the complainant’s denials did not entitle the accused to
adduce evidence contradicting them'® were somewhat illusory protections; the
accused’s insinuations as to the complainant’s moral character, founded or not,
could not fail to influence the trier of fact.

These rules of evidence have justly been criticized on the basis that they
shifted the focus of a sexual assault trial from the alleged actions of the
accused to the sexual life-style of the complainant.'! Recent legislative
attempts to redress this situation are discussed below.

Amendments Introduced in 1976

In 1976, a provision was introduced into the Criminal Code which was
intended to afford greater protection to female complainants in sexual cases.'”
It provided that:

142. (1) Where an accused is charged with an offence under section 144
[rape] or 145 [attempted rape] or subsection 146(1) [sexual intercourse with
a female under 14} or 149(1) [indecent assault on a female], no question
shall be asked by ot on behalf of the accused as to the sexual conduct of the
complainant with a person other than the accused unless

(a) reasonable netice in writing has been given to the prosecutor by or on
behalf of the accused of his intention to ask such question together with
particulars of the evidence sought to be adduced by such question and a
copy of such notice has been filed with the clerk of the court; and

(b) the judge, magistrate or justice, after holding a hearing in camera in the
absence of the jury, if any, is satisfied that the weight of the evidence is
such that 1o exclude it would prevent the making of a just determination
of an issue of fact in the proceedings, including the credibility of the com-
plainant.
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As this section of the Criminal Code has since been repealed,” it is
unnecessary to deal with the extensive case law it generated. It is opportune,
however, to note the different ways in which this provision failed to provide
appropriate protection for female complainants in trials of sexual offences.
This failure was precipitated largely by the section’s vague wording, which did
not make clear whether the common law rules, in so far as they operated to
exclude evidence of the complainant’s past sexual conduct, had been preserved
or abrogated: .

1. The section was judicially interpreted as elevating the compiainant’s credi-
bility from a collateral issue to a material one, thus removing even the
minimal protections afforded by the common law;'*

2. The section was judicially interpreted as rendering the complainant a com-
pellable witness for the accused at the in camera hearing, and hence ren-
dering her liable to be questioned in detail concerning her past sexual con-
duct with persons other than the accused;" and

3. The section applied not only to offerices where consent was at issue
(namely, rape, attempted rape and indecent assault on a female) but also
to the offence of sexual intercourse with a female under 14, for which
offence the complainant’s consent is irrelevant to the accused’s culpability.
With respect to this offence, the 1976 amendment sanctioned an extensive
inquiry into the complainant’s past sexual conduct for the purposes of
impugning her credibility, an inquiry which the rules of the common law
did not permit.'"*

Manifestly, the former section 142 of the Criminral Code failed to realize
its ostensible purpose and, if anything, tended to foster the notion that the com-
plainant in a sexual case was herself on trial.

Amendments Introduced in January, 1983

The amendments to the Criminal Code introduced in January, 1983 sub-
stantially restrict the admission of evidence concerning the complainant’s prior
sexual conduct with persons other than the accused. Sections 246.6 and 246.7
of the Criminal Code now provide:"?

246. (1) in proceedings in respect of an offence under section 246.1, 246.2
or 246.3, no evidence shall be adduced by or on behalf of the accused con-
cerning the sexual activity of the complainant with any person other than the .
accused unless

(a) it is evidence that rebuts evidence of the complainant’s sexual activity or
absence thereof that was previously adduced by the prosecution;

(b) it is evidence of specific instances of the complainant’s sexual activity
tending to establish the identity of the person who had sexual contact
with the complainant on the occasion set out in the charge; or

(c) it is evidence of sexual activity that took place on the same occasion as
the sexual activity that forms the subject-matter of the charge, where

407



that evidence relates 1o the consent that the accused alleges he believed
was given by the complainant.

{2) No evidence is admissible under paragraph {1)(c) unless

(a) reasonable notice in writing has been given to the prosecutor by or on
behalf of the accused of his intention to adduce the evidence together
with particulars of the evidence sought to be adduced; and

(b) a copy of the notice has been filed with the clerk of the court.

(3) No evidence is admissible under subsection {1) unless the judge,
magistrate or justice, after holding a hearing in which the jury and the mem-
bers of the public are excluded and in which the complainant is not a compel-
lable witness, is satisfied that the requirements of this section are met.

(4) The notice given under subsection (2) and the evidence taken, the
information given or the representations made at a hearing referred to in sub-
section (3) shall not be published in any newspaper or broadcast,

246.7 In proceedings in respect of an offence under section 246.1, 246.2 or
246.3, evidence of sexual reputation, whether general or specific, is not
admissible for the purpose of challenging or supporting the credibility of the
complainant.

These provisions are noteworthy in the following respects:

» Where the accused is charged with one of the “sexual assault™ offences in
sections 246.1, 246.2, or 246.3, the sexual activity of the complainant with
any person other than the accused may only be admitted into evidence if it
meets one of the narrow conditions outlined in sections 246.6 {1)(a), 246.6
(1)(b), or 246.6 (1){c).

* At the in camera hearing, both the jury and the members of the public are
excluded, and the complainant is #ot a compellable witness.

* Evidence of the complainant’s sexual reputation is not admissible for the
purposes of challeaging or supporting the credibility of the complainant in
a proceeding in respect of any of the “sexual assault” offences.

Summary

The Committee considers that the amendments introduced in January,
1983 provide sufficient safeguards against unjustified inquiries into the com-
plainant’s past sexual conduct or sexual reputation, where the accused is
charged with a form of “sexual assault.” In the Committee’s view, these
amendments strike an appropriate balance between protecting the complainant
and preserving the accused’s fundamental right of making a full answer and
defence to the sexual assault charge against him.

In the opinion of the Committee, however, these reforms fail to provide
any additional protection at all to young persons who are victims of & sexual
offence other than a form of sexunal assault, for example, incest, gross inde-
cency, and sexwal intercourse with a female under 14. In trials concerning the
latter offences, the common law assumption that an unchaste young person is
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more likely to be untruthful will continue to operate. Consequently, insinua-
tions concerning a young complainant’s sexual history may still be admissible
simply to impeach his or her credibility as a witness. In the Commitee’s view,
this state of affairs is unacceptable.

The Committee recommends that the Criminal Code be amended to pro-
vide that:

1. Sections 246.6 (1)(a) and 246.6 (1)(b), and the corollary provisions in
sections 246.6 (3) through 246.6 (6), apply to all sexual offences.

2. Section 246.7 applies to all sexual offences.

These amendments would ensure that the complainant’s past sexual con-
duct would be inadmissible merely to impeach his or her credibility as a wit-
ness, and would finally extinguish the dubious common law assumption that
there is a direct correspondence between chastity and veracity.'® Further, since
the Committee recommends elsewhere in this Report that the concepts of “pre-
viously chaste character”'* and “more to blame”? be removed from Canadian
criminal law, there would be no inconsistency between the recommendations
made above and the Committee’s recommendations concerning amendments to
the substantive criminal law of sexual offences.
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Chapter 19
Evidence of an Accused’s Spouse

Where an accused is charged with a sexual offence against a young per-
son, an important issue arises concerning the legal capacity of the accused’s
spouse to testify against him or her. For example, until the amendments intro-
duced in January, 1983, the spouse of an accused charged with the offence of
indecent assault on a female or indecent assault on a male was neither com-
petent nor compellable to testify against his or her spouse, regardless of the
potential cogency of that testimony. This chapter outlines the historical bases
of these spousal privileges and disqualifications, and considers the current state
of the law.

Spousal Competence and Compellability

It is necessary, before delving into the historical origins of the rules con-
cerning spousal competence and compellability, to define what is meant by the
legal terms “competent” and “compellable”. A witness is competent if he or
she may lawfully be called to give evidence.! On the other hand, a witness is
compellable if he or she may lawfully be obliged to give evidence, under pain
of being held in contempt of court if he or she refuses to do so. The general rule
is that all competent witnesses are also compellable? and, in Canada, if not in
England,’ where a witness is competent for a party either at common law or by
statute, then such witness is also compellable by that party.*

At common law the spouse of the accused was not competent as a witness
cither for the defence or for the Crown, except in cases where the offence
involved the transgression by one spouse of the “person, liberty, or health” of
the other spouse.” The incompetence extended to spouses of either sex and to
testimony relating to events that occurred both before and during the
marriage.®

The historical evolution of the rules concerning marital communications’
between spouses and spousal incompetency belies a clear, unbroken line of
development. Wigmore suggested as a possible source the testimonial rules of
the old ecclesiastical law, which excluded the testimony of an alleged transgres-
sor’s family, dependants and servants.” Other considerations which gave
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impetus to the rules were: the common law concept of the unity of the marriage
partners (which unity inhered in the husband);® the perception that one spouse
would be unduly biased in testifying regarding a matter that concerned the
other spouse;® and the fact that the spouse was at one time considered an
“interested party” whose testimony should accordingly be excluded from the
court's consideration.'®

The most conspicuous contribution to the rules concerning spousal
incompetence was, however, a pronounced judicial reluctance to disrupt “the
peace of the families”" or to cause “dissensions in families between husband
and wife'"'? by allowing one spouse (usually the wife) to be a witness for or
against the the other spouse (usually the husband). As Wigmore stated, “pos-
sibly the true explanation is, after all, the simplest one, namely, that a natural
and strong repugnance was felt . .. to condemning a man by admitting to the
witness stand against him those who lived under his roof, shared the secrets of
his domestic life, depended on him for sustenance and were almost numbered
among his chattels.”"'* Although many inroads to the common law rules have
been made by legislative enactments over the years, the residue of these rules
reflects the law’s traditional reluctance to oblige one spouse to testify against
the other in a criminal proceeding.

Before considering the current state of Canadian law in this regard, it
should be noted that the special rules concerning spousal competence and
compellability discussed below apply only where the persons concerned are
legally married.'” Persons who are not legally married, even though they may
have lived together for several years, enjoy no special privilege in this regard.

Evidence of an Offender’s'Spouse in Criminal
Proceedings

In criminal proceedings, the statutory provision bearing on the issues of
spousal competence and compellability and of interspousal communications
during marriage is section 4 of the Canada Evidence Act,’s which provides:'e

4.(1) Every person charged with an offence, and, except as otherwise pro-
vided in this section, the wife or husband, as the case may be, of the person so
charged, is a competent witness for the defence, whether the person so
charged is charged solely or jointly with any other person.

(2} The wife or husband of a person charged with an offence or attempt
te commit an offence against section 33 or 34 of the Juvenile Delinguents Act
or with an offence against any of sections 146, 148, 150 to 155, 157, 166 to
169, 175, 195, 197, 200, 246.1, 246,2, 246.3, 249 to 250.2, 255 10 258 or 289
of the Criminal Code, is a competent and compellable witness for the pros-
ecution without the consent of the person charged.

(3) No husband is compellable to discloese any communication made to

him by his wife during their marriage, and no wife is compellable to disclose
any communication made to her by her husband during their marriage.
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(3.1) The wife or husband of a person charged with an offence against
any of sections 203, 204, 218, 219, 220, 222, 223, 245, 245.1, 245.2 or 245.3 of
the Criminal Code where the complainant or victim is under the age of four-
teen years is a competent and compellable witness for the prosecution without
the consent of the person charged.

{4) Nothing in this section affects a case where the wife or husband of a
person charged with an offence may at common law be called as a witness
without the consent of that person.

(5) The failure of the person charged, or of the wife or husband of such
person, to testify, shall not be made the subject of comment by the judge, or
by counsel for the prosecution.

From the Committee’s perspective, the most important of these provisions
are sections 4(2) and 4(3.1), which set out those criminal offences on prosecu-
tions for which the accused’s spouse is both competent and compellable for the
Crown without the consent of the accused. These sections, however, must be
understood in light of the other provisions of section 4 discussed below.

Section 4(1) of the Caneda Evidence Acr is a statutory departure from the
common law rule that a spouse was not competent either for the defence or for
the Crown, except where the offence involved a transgression by the accused of
the “person, liberty, or health™ of the victim spouse. It provides that, subject to
the other provisions in section 4, the spouse of an accused person is a competent
witness for the defence. Further, the predominant judicial view in Canada is
that, where a witness is competent for a party either at common law or by stat-
ute, then such witness is also compellable to testify at the instance of that

party."”

Section 4(3) codifies the common law privilege of nondisclosure concern-
ing communications by one spouse to another during their marriage and pro-
vides:

No husband is compellable to disclose any communication made to him
by his wife during their marriage, and no wife is compellable to disclose any
commuaication made to her by her husband during their marriage.

This privilege of non-disclosure can be claimed only by the spouse who received
the communication sought to be introduced in evidence, not by the spouse who
made the communication. Further, once the marriage has been dissolved by
divorce, the marital privilege concerning communications between spouses may
not be claimed."® :

An important legal issue is whether the privilege conferred by section 4(3)
can be claimed where the spouse claiming it is a competent and compellable
witness for the Crown pursuant to section 4(2). Canadian courts have differed
on this question. The Quebec Court of Appeal has held that the privilege con-
ferred by section 4(3) does not apply to a spouse who is otherwise competent
and compellable for the Crown pursuant to section 4(2);'? the Alberta Court of
Appeal has reached the opposite conclusion,®® and the Court of Appeal for
Ontario declined to determine this issue when an opportunity presented itself.”
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Obviously, the provisions of section 4(2) lose much of their force, particularly
in the context of intra-familial child sexual abuse, where an otherwise com-
petent and compellable spouse who has pertinent testimony can nonetheless
claim the privilege of non-disclosure concerning, for example, her husband’s
inculpatory statements to her.

It has been held both in Canada® and in England® that an inculpatory let-
ter written by one spouse to another will be admissible in evidence if a third
party is made aware of the letter’s contents, as will evidence of a third party
who overhears an interspousal communication.** On the other hand, where an
interspousal “‘private communication™ is electronically intercepted by the
police pursuant to Part V.1 of the Criminal Code,” the intercepted communi-
cation will be inadmissible where the non-accused spouse does not waive the
privilege conferred by section 4(3), and where the offence is not one for which
the non-accused spouse is a competent or compellable witness at the instance of
the Crown.*

Section 4(4) of the Canada Evidence Act provides:

Nothing in this section affects a case where the wife or husband of a per-
son charged with an offence may at commeon law be called as a witness with-
out the consent of that person.

As noted above, the common law exception to the general rule of spousal
incompetence pertained to offences in which one spouse transgressed the ““per-
son, liberty, or health™ of the other spouse. This exception was established in
the early seventeenth century in Lord Audley’s Case,”” where a wife was held
Lo be competent to testify against her husband, who was charged as an acces-
sory to her rape. Cross argues that “the decision was based on necessity. Were
the law otherwise the injured spouse would frequently have no remedy.”?

Recent years have witnessed an expansion of the kinds of offences for
which the victim spouse will be considered competent to testify against the
offending spouse pursuant to section 4(4).° This development has broadened to
include offences directed, not only against the spouse of the offender, but also
against a child of the family. For example, in R. v. MacPherson,* the accused
was charged with assaulting his infant son, and an issue arose concerning the
wife’s competence to testify against him. The Alberta Court of Appeal held
that section 4(4) should be considered to include such a situation, and approved
the Ontario County Court decision in R. v. McNamara,® which adopted a
similar conclusion. In R. v. Fellichie,? a mother was charged with the
attempted murder of her infant son; the British Columbia Supreme Court held
that the mother's husband was competent to testify against her. From these
decisions, it is apparent that Canadian courts are taking a liberal, and
altogether justifiable, view concerning the kinds of behaviours by one spouse
which should be considered injurious to the “person, liberty, or health™ of the
other spouse.
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Amendments to the Canada Evidence Act
Introduced in January, 1983

Sections 4(2) and 4(3.1) of the Canada Evidence Act provide:

4. (2) The wife or husband of a person charged with an offence or
attempt to commit an offence against section 33 or 34 of the Juvenile Delin-
quents Act or with an offence against any of sections 146, 148, 150 to 155,
157, 166 to 169, 175, 195, 197, 200, 246.1, 246.2, 246.3, 249 10 250.2, 255 to
258 or 289 of the Criminal Code, is a competent and compelfable witness for
the prosecution without the consent of the person charged.

4.(3.1) The wife or husband of a person charged with an offence against
any of sections 203, 204, 218, 219, 220, 222, 223, 245, 245.1, 245.2 or 245.3 of
the Criminal Code where the complainant er victim is under the age of four-
teen years is a competent and compellable witness for the prosecution without
the consent of the person charged.

As a consequence of these amendments, the wife or husband of a person
charged with virtually any sexual offence against a young person is a com-
petent and compellable witness for the Crown, and this applies also to other
assaultive offences where the offending spouse’s victim is under the age of 14.
The amendments to section 4 of the Canada Evidence Act introduced in Janu-
ary, 1983 are illustrative of the gradual erosion in Canadian law of the special
testimonial privileges and disqualifications conferred by the common law on
husbands and wives.

Evidence of Spouses in Child Welfare Proceedings

The rules of evidence relating to spouses in child welfare proceedings are
governed by provisions of the various provincial “child welfare” laws, or by
provincial evidence acts, or by both.The applicable law in each province and
territory is canvassed below.

Newfoundland

In Newfoundland, section 12(3) of The Child Welfare Act, 1972, . Nfld.
1972, Na. 37, enables a judge to “compel the attendance of witnesses”. Sec-
tion 2 of The Evidence Act, R.S. Nfld. 1970, ¢. 115 makes spouses “com-
petent and compellable™ on the trial of any issue joined, or any matter or
question, or on any enquiry arising in any suit action or other proceeding, in -
any court of justice. Section 4 of that Act retains the interspousal communi-
cation privilege of non-disclosure.

Prince Edward Island

The Prince Edward Island Family and Child Services Act, S.P.E.l. 1981,
c. 12, is silent as to witnesses’ competence and compellability. However, sec-
tion 4 of the Evidence Act, RS.P.ELl 1974, ¢. E-10, mandates spousal
competence and compellability. Section 9 provides that a spouse receiving an
interspousal communication is not cempellable to disclose such communica-
tion.

415



416

Nova Scotia

In Nova Scotia, the Children’s Services Act, SN.S. 1976, c. 8, makes no
express provision for the competence and compellability of witnesses. Section
42 of the Nova Scotia Evidence Act, R.8.N .S, 1967, c. 94, however, provides
that spouses are competent and compellable and section 46 retains the inter-
spousal communications privilege,

New Brunswick

The New Brunswick Child and Family Services and Family Relations
Act, 8.N.B. 1980, c. C-2.1, section 30(9), provides:

“Notwithstanding the Evidence A4ct, a spouse may be compelled
to testify as a witness in the course of judicial proceedings brought
against his spouse under this Act with respect to abuse or neglect of a
child or an adult.”

This provision seems to give paramountcy to this act over section 10 of the
New Brunswick Evidence Act, RS.N.B. 1973, c. E-11, which preserves
spousal non-compellability with respect to the marital communications of the
spouses. Section 3 of the Evidence Act provides generally for spousal compe-
tence and compellability.

Quebec

In Quebec, section 85 of the Youth Protection Act, S.Q. 1977, c. 20 incor-
porates by reference article 295 of the Code of Civil Procedure R.S.Q. 1980,
¢. C-25 (among others), which provides that “all persons are competent to
testify ... , and any person competent to testify may be compelled to do so.
Relationship, connection by marriage and interest are objections only to the
credibility of a witness™.

Ontario

In Ontario, s. 8 of the Evidence Act, R.8.0. 1980, c. 145 makes parties to
an “action™ and their spouses “competent and compellable to give evidence
on behalf of themselves or of any of the parties.”

Section 1 of that Act defines “action” to include “an issue, matter, arbitra-
tion, reference, investigation, inquiry . . . and any other praceeding authorized
or permitted to be tried, heard, had or taken by or before a court under the
iaw of Ontario.” In addition, s. 28(2) of the Child Welfare Act, R.5.0. 1980,
¢. 66, provides that the family court has “the same power to enforce the
attendance of witnesses and to compel them to give evidence . .. as is vested
in any court in civil cases.” The exception is interspousal communications, for
which the recipient spouse is not compellable by section [ 1 of the Evidence
Act.

Manitoba

In Manitoba, The Child Welfare Act, S.M. 1974, c. 30, section 25(8),
empowers a judge to “compel the attendance of any person and require him
to give evidence under oath™. The Manitoba Evidence Act, R.S.M. 1970, c.
E-150, of that province provides for the competence and compellability of
spouses (section 5) and also retains the limit on compellability of 2 recipient
spouse regarding interspousal communications (section 10).

Saskatchewan

The Saskatchewan Evidence Act, R.8.5. 1978, ¢. S-16, provides for spousal
competence and compellability (section 35(1) and retains the interspousal



communication privilege (section 36). The Family Services Act, R.8.8. 1978,
c. F-7, of that province empowers a judge to “‘compel the attendance of wit-
nesses in the same manner as a judge may compel the attendance of witnesses
in summary conviction proceedings.” (Section 25).

Alberta

The Alberta Evidence Act, R.S.A. 1980, ¢. A-21, is similar to that of
Ontario in this regard. Section 4(2) of that Act sets out the general rule that
spouses are “competent and compellable™ and section B provides an exception
for interspousal communications, for which the spouse receiving the com-
munication is not compellable. The Alberta Child Welfare Act, R.S.A. 1980,
¢. C-§, section 13(1){a), empowers a judge to "compel the attendance of any
person and require him to give evidence on oath... ™. Similarly, section
12(1) of that Act provides that proceedings “may be as informal as the cir-
cumstances will permit”. The combined effect of these provisions seems to
confer “competence and compellability” on spouses, However, some uncer-
tainty exists whether interspousal communications remain privileged at child
welfare proceedings.

British Columbia

In British Columbia, the Family and Child Service Act, S.B.C. 1980, c. 11,
provides in section 19{1) that a court may “compel the attendance of wit-
nesses and administer oaths™ in proceedings under the Act. Section 7 of the
Evidence Act, R.S.B.C. 1979, ¢. 116, makes spouses of parties “‘competent
and compellable” and section 8 retains the interspousal communication privi-
lege by providing that the recipient spouse is not compellable to disclose mari-
tal communications.

Yukon Territory

The Yukon Territory’s Child Welfare Ordinance R.Q.Y.T. 1971, ¢. C-4
makes no express provision for the powers of a judge to compel witnesses at
child protection hearings. However, section 4(1) of the Evidence Ordinance,
R.O.Y.T. 1971, c. E-6, confers competence and compellability on spouses in
an “action”, which includes *any civil proceedings, inquiry, arbitration
and ... any other prosecution or proceeding authorized or permitted to be
tried, heard, had or taken . . . under the law of the Territory™ [section 2(1)].
Section 7(1) of the Evidence Ordinance provides that the recipient spouse is
not compellable to disclose interspousal communications.

Northwest Territories

In the Northwest Territories, section 101 of the Child Welfare Ordinance,
R.ON.W.T. 1974, c. C-3, confers upon a judge the “same power... to
enforce the attendance of witnesses and to compel them to give evidence ...
as is vested in the Court in civil cases.” Section 4 of the Evidence Ordinance
RONW.T. 1974, ¢. E-4, like its provincial counterparts, makes spouses
competent and compellable. Similarly, section 7 of the Evidence Ordinance
retains the interspousal communication privilege of non-disclosure.

As Is apparent from the foregoing summary, there is uncertainty in a
number of jurisdictions about whether a spouse who is compellable at a child
welfare proceeding may also be compelled to disclose relevant communications
made to him or her by the other spouse during their marriage.
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Summary

The Committee considers that, in cases of alleged sexual or physical
abuse of a young person, the social importance of making available to the
court all probative evidence far exceeds that of ostensibly protecting a marital
relationship. That the sexual abuse of young persons, by its very nature, is dif-
ficult to prove makes it even more crucial that all potentially relevant tes-
timony, whether elicited from the offender’s spouse or from an other party,
should be accessible to the judicial process. Public policy and children’s safety
alike require that probative evidence should not be withheld. In the words of a
British jurist:**

Respect is due to the confidences of married life: but so is respect due to

the ascertainment of the truth. Marital accord is to be preserved: but so is
public security.

Accordingly, the Committee recommends that:

1. The Canada Evidence Act be amended to provide explicitly that, where a
spouse is competent and compellable pursuant either to section 4(2) or
4(3.1) of that Act, the privilege of non-disclosure contained in section
4(3) may not be claimed by that spouse.

2. Each provincial and territorial evidence act, and the Quebec Code af Civil
Procedure, be amended to provide explicitly that, where a spouse is other-
wise competent and compellable at a child welfare proceeding, such
spouse may not claim any privilege of non-disclosure relating to inter-
spousal communications.
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Chapter 20

Similar Acts

The doctrine of similar fact evidence is an exception to the general rule
that the Crown may not lead evidence of the accused’s criminal disposition'
unless the accused has in some way put his or her character in issue. Where,
for example, the accused is charged with sexual assault on a pre-pubescent girl,
the Crown may lead evidence of prior sexual assaults by the accused on other
young girls, even though the prior incidents were not the subject of criminal
charges against the accused and the accused has not previously put his charac-
ter in issue, provided that the so-called “similar fact evidence” is considered by
the trial judge to be highly probative on an issue before the court. Many of the
leading Canadian and English legal decisions on similar fact evidence have
involved the sexual molestation either of one child or of a number of children in
a roughly similar fashion over a pertod of time.

As exemplified in the following case study from the National Police Force
Survey, this behavioural tendency of some sexual offenders against children
was documented in the research findings of the Committee.

The adult male accused was charged with a total of 10 counts, for
offences including buggery, indecent assault on a male and assault with intent
to commit buggery. He committed the acts for which he was charged on five
separate occasions with five boys aged I3 and 14 years. The male victims were
runaways, and the accused’s consistent “recruitment™ pattern was to befriend
the runaway, invite him to the accused’s apartment to spend the night, and
thereupon commit the assault. He apparently chose runaways as his victims
because they were unlikely to make complaints, for fear of involving the
police and being sent home or to a child welfare agency. The accused’s activi-
ties came to light when two of his victims spoke to a social worker, which
subsequently prompted a police investigation.

The common denominator in cases where similar fact evidence is sought to
be introduced by the Crown is that such evidence will, if admitted, invariably
taint the accused with an odour born of activities other than the one for which
he or she stands trial. Canadian courts have, accordingly, professed to admit
such evidence only where its relevance to an issue before the court materially
outweighs its prejudicial nature, and where there is a demonstrated link
between the allegedly similar facts and the accused.?
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Whether similar fact evidence can afford corroboration is an important
issue in the context of sexual offences against young persons, in spite of the
repeal effected in January, 1983 of the statutory corroboration requirement for
assaultive sexual offences. In all sexual offences, where the Crown adduces the
evidence of a child who is unsworn, no conviction may be registered against the
accused unless such evidence “is correborated in a material particular by evi-
dence that implicates the accused™.? Accordingly, whether a particular form of
evidence is capable of corroborating a child’s unsworn testimony will continue
to be crucial in cases of child sexual abuse, in the absence of wholesale changes
to the evidentiary rules concerning children’s testimony.

The doctrine of similar fact evidence tends to afford protection for sexu-
ally abused young persons. It allows the previous sexual behaviour of the
accused with the same child or with others to be used to show that the accused
may be guilty of the sexual offence charged, while safeguarding the accused
against far-fetched inculpatory inferences based on his or her prior behaviour.

The Committee therefore recommends that this evidentiary dectrine be
retained. Further, the Committee considers that the “similar acts” exception
to the character evidence rule should not be codified, and in this respect,
agrees with the Federal/Provincial Task Force on Uniform Rules of Evidence*
and with the legislative proposals of Bill $-33.*

The Committee also makes the following observations concerning this
form of evidence:

1. The potential probative value of similar fact evidence reinforces the neces-
sity of allowing children of younger ages to testify in court. The admissi-
bility of similar fact evidence depends, where the similar facts are prof-
fered by young children, largely on whether those children are deemed
legally competent to testify to those facts at trial,

2. Bvidence of past incidents of child abuse by parents (evidence of “past
parenting™} has an impertant role to play in child welfare proceedings, in
determining whether a child is in need of protection from a particular per-
son or persons and, if so, the most appropriate legal disposition vis-a-vis
the child. The Committee considers that the court should have before it all
relevant evidence in making these determinations.

With respect to provincial child welfare legislation, the Committee
recommends that a provision similar to section 28(4) of the Ontario Child
Welfare Act” be enacted in each province and territory. Section 28(4) of that
Act provides:

Notwithstanding any privilege or protection afforded under the Evidence
Act, before making a decision that has the effect of placing a child in or
returning a child to the care or custody of any person other than a society,
the court may consider the past conduct of that person towards any child who
is or has at any tim&é been jn the person’s care, and any statement oy report
whether oral or written, including any transcript, exhibit or finding in a prior
proceeding whether civil or criminal that the court considers relevant to such
consideration and vwpon such proof as the court may require, is admissible in
evidence.?
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Chapter 21
Public Access to Hearings

This chapter reviews federal and provincial provisions concerning who
may attend a legal proceeding in which a sexual assault on a young person is
alleged and what effects these provisions may have in relation to obtaining a
full and candid presentation of the child’s or youth’s testimony. The issue of
protecting the privacy of young victims of sexual offences is considered sepa-
rately in Chapter 22, Publication of Victims' Names.

Provincial and Territorial Child Welfare Legislation

Canadian child welfare legislation reflects the four major options which
may be followed in relation to the closed or open nature of child welfare/child
protection proceedings: closed (or in camera); open to any member of the pub-
lic; open to some members of the public but not to others; or left to the disere-
tion of the presiding judge, on a case-by-case basis. The following is a summary
of how each province and territory deals with this issue.

Newfoundland

The judge must investigate the case of every child and dispose thereof in
premises other than an open courtroom. In the case of a person charged with
an offence against the child, the judge may in his or her discretion proceed in
camera.'

Prince Edward Island

The judge has discretion to allow persons other than the immediate par-
ties to the proceeding to attend, and he or she may exclude the child from any
part of the hearing.?

Nova Scotia

The judge has discretion to permit attendance at the hearing of persons
other than the immediate parties to the proceeding.?

New Brunswick

The judge has discretion to hold proceedings either in open court or in
camera, and this discretion should be exercised in light of:

« the public interest in hearing the proceedings in open court;
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= any potential harm or embarrassment that may be caused to any person if
matters of a private nature are disclosed in open court; and

¢ any representations made by the parties.*
Quebec

It is provided that Youth Court hearings should be held in camera, sub-
ject to the presence of a member or authorized agent of the Committee for
the Protection of Youth. It is also provided, however, that any journalist must
be admitted unless the Court considers that his or her presence would cause
prejudice to the child.?

Ontario

There is a presumption that hearings shall be closed, subject 1o the
judge’s discretion to hold otherwise having regard to the wishes of and inter-
ests of the parties and to whether the emotional health of any child who is
present at the hearing would be injured by the presence of others at the hear-
ing. Two media representatives may be present, subject to their being
excluded if the judge determines that their presence would be injurious to the
emotional health of any child before the court.®

Manitoba

The public is exciuded from child protection hearings, and the presence
of the child at such hearing is not required usnless the judge so orders.”

Saskatchewan

The judge has a discretion to admit persons other than the immediate
parties to the proceeding.®

Alberta

It is provided that the judge shall exclude from the room where the hear-
ing is held all persons other than counsel, any law officer, any child welfare
worker involved in the matter, the Director or his representative and the par-
ent or guardian of the child or the immediate relatives of the child concerning
whom the hearing is being held, and such other persons as the judge in his or
her discretion permits. Further, if the judge considers it desirable, he or she
may exclude from the room where a hearing is being held the child con-
cerned, the parent or guardian, and the immediate relatives of the child.”

British Columbia

1t is provided that proceedings before a court that deals with family or
children’s matters shall be open to the public, subject to the judge's discretion
to exclude any person from the courtroom, other than a child before the
court, a party to the proceedings or their counsel, where he or she is satisfied
that the person’s presence:

= may materially prejudice the best interests of a child;

* will substantially prejudice the interests of any adult party to the pro-
ceedings;or

* will interfere with the administration of justice.'®
Yukon Territory

The judge "has discretion to permit attendance of persons other than
immediate parties to the proceeding, and he or she may exclude the child in



respect of whom a hearing is being held, except where the child’s presence is
necessary.'!

Northwest Territories

The judge has discretion to permit attendance of persons other than
immediate parties to the proceeding, and he or she shall exclude the child in
respect of whom a hearing is being held, except where the child’s presence is
necessary.,'?

Juvenile Delinquents Act and Young Offenders Act

The question of public access to hearings pursuant to the Juventle Delin-
quents Act™ was in a somewhat unsettled state in light of recent judicial and
constitutional developments. Sections 12(1) and 12(2) of the Juvenile Delin-
quents Act specified that the trials of children shall take place without pub-
licity and separately and apart from the trials of other accused persons, and
preferably in a private office or room. In C.B. and The Queen,' the Supreme
Court of Canada held that the phrase “without publicity” in section 12({1)
should be taken to mean in camera and that, apart from the exceptions listed in
sections 10(1}, 28(2), and 31(b) of that Act, the trial judge had no discretion
to admit members of the public to the trial of a juvenile. This decision was ren-
dered, however, before the coming into force of the Constitution Act 1982 and
the attendant Charrer of Rights and Freedoms. The Charter guarantees,
ameng other provisions, the following fundamental freedoms: freedom of
thought, belief, opinton, and expression, including freedom of the press and
other media of communication.' In the case of Re Southam Inc. and The
Queen (No. 1) the Ontario Court of Appeal held (for reasons considered
later) that:

1. Although “free access to the courts” is not specifically enumerated under
the heading of *fundamental freedoms” in the Charier, such access is an
integral and implicit part of the guarantee given to everyone af freedom of
opinien and expression, which includes freedom of the press.

2. The respondent’s right to attend the juvenile hearing had accordingly been
nfringed.

3. The virtual blanket exclusion of the public under section 12(1) was not a
reasonabie limit which could be demonstrably justified in a free and demo-
cratic society.

4. Section 12(1) of the Juvenile Delinquents Act, being inconsistent with the
provisions of the Constitution, was of no force or effect.

Accordingly, proceedings under the Juvenile Delinquents Act remained open to
the public.

The Juvenile Delinquents Act was replaced effective April, 1984 by the
Young Offenders Act,"” which takes a much different approach to this issue.
Under the Young Offenders Act, hearings are open to the public, with the court
retaining the power under certain circumstances to exclude any or all members
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of the public from the proceedings, with specified exeeptions.' It is much more
likely that these provisions will withstand constitutional challenge, since they
appear 1o strike a more appropriate balance between the right of access by the
public to the work of the courts and society’s interest in the protection and
reformation of young offenders.

Proceedings under the Criminal Code

A pumber of provisions in the Criminal Code are relevant to the issue of
public access to criminal proceedings. Section 465 (1)(j) provides that, on a
preliminary inquiry, a justice may ‘“order that no person other than the
prosecutor, the accused and their counsel shall have access to or remain in the
room in which the inquiry is held, where it appears to him that the ends of jus-
tice will be best served by so doing.”® Further, in preliminary hearings or trials
in respect of a “sexual assault” offence under section 246.1, section 246.2 or
section 246.3, no evidence is admissible concerning the sexual activity of the
complainant with any person other than the accused unless the presiding judi-
cial officer, after holding a hearing in which the jury and the public are
excluded, is satisfied that the conditions set out in section 246.6 are met.?

Section 441 of the Criminal Code pertains to trials of young persons under
the age of 16 who have been transferred to adult criminal court pursuant to
section 9 of the Juvenile Delinguents Act. It provides that trials of such young
persons shall take place “without publicity” (namely, in camera), regardiess of
whether the young person is charged alone or jointly with another person. In
light of the decision of the Ontario Court of Appeal in Re Southam Inc. and
The Queen (No. 1),*' however, section 441 of the Criminal Code would seem to
be of doubtful constitutional validity. In any event, section 441 of the Criminal
Code was repealed by the Young Offenders Act.

The meost important provisions governing the question of openness of
criminal trials are found in sections 442(1) and 442(2) of the Criminal Code,
which provide:

442,(1) Any proceedings against an accused that is a corporation or who
is or appears to be sixteen years of age or more shall be held in open court,
but where the presiding judge, magistrate or justice, as the case may be, is of
the opinion that it is in the interest of public morals, the maintenance of order
or the proper administration of justice to exclude all or any members of the
public from the court room for all or part of the proceedings, he may so
order.

(2) Where an accused is charged with an offence mentioned in section
246.4 and the prosecutar or the accused makes an application for an order
under subsection (13, the presiding judge, magistrate or justice, as the case
may be, shall, if no such order is made, state, by reference to the circum-
stances of the case, the reason for not making an order.

In reference to section 442(2), the offences mentioned in section 246.4 of
the Criminal Code are: incest (section 150); gross indecency (section 157); sex-
ual assault (section 246.1); sexual assault with a weapon, threats to a third
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party, or causing bodily harm (section 246.2); and aggravated sexual assault
(section 246.3).

The opening clause of section 442(1) reflects the general principle at com-
mon law that judicial proceedings shall be held in open court. As was stated by
Mr. Justice Clement in R. v. Warawuk®:

A principle of administration of justice that is fundamental to comman
law Courts and has been 50 over the centuries [is] that trials, whether civil or
criminal in their purpose, shall be held in open court.

Apart from the exceptional circumstances governed by section 246.6 and
discussed above, members of the public cannot be banned from a criminal trial
unless the presiding judge determines that the nature of the charge or of the
evidence likely to be presented is such as to warrant excluding the public under
one of the three headings set out in section 442(1), namely, the interest of pub-
lic morals, the maintenance of order or the proper administration of justice. If
a criminal trial has been improperly held in camera, the judgment may be set
aside and a new trial ordered.?

The strength of the presumption in favour of open courts in criminal pro-
ceedings, which has now been given constitutional force in the Charter of
Rights and Freedoms,* is apparent from the legal decisions that have inter-
preted the scope of the exceptions relating to “the interest of public morals™
and "“the proper administration of justice.”

The reluctance of Crown witnesses to testify due to embarrassment over
having to appear in open court and testify on a charge of keeping a commen
bawdy-house is not a sufficient reason to conduct a trial, or any part thercof,
in camera ™

On charges of unlawful sexual intercourse, indecent assault and gross
indecency where the complainants were four teenage girls, the Ontario Court
of Appeal held that the embarrassment which would thereby be occasioned to
the teenage complainants is not a sufficient ground to hold the trial in
camera.™

In R. v. Warawuk,” the accused was charged with two counts of unlaw-
ful sexual intercourse with teenage girls. Because he was related by blood to
the victims (his cousins), and because it was likely that school children would
attend the proceedings, the Crown applied to have the trial conducted irn
camera. The court granted the application, and the accused was convicted.
On appeal, it was held that the trial judge did not have sufficient grounds to
hold the entire trial in camera. A new trial was ordered on the ground that a
trial held in contravention of the law cannot sustain the adjudication of the
issue. The Alberta Court of Appeal held that a genetic relationship between
the parties is not in itself a sufficient ground for holding the trial in camera,
nor is the fact that the charges are for sexual offences. Although the presence
of children at such a trial might well justify an order excluding such children
from the courtroom, it would not warrant the exclusion of the public gener-
ally. On general principles, exclusion of the public in the interest of public
morals relates not to the type of offence charged but 1o the evidence proposed
to be tendered, namely, evidence of acts or circumstances which might rea-
sonably be expected to offend, or to have an adverse or corrupting effect on,
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public morals by the publicity of obscenities, perversions, or the like. Alterna-
tively, a witness might need the reassurance of exclusion of the public in testi-
fying to certain matters, which would justify the order of exclusion on the
grounds of the proper administration of justice. The discretion to exclude the
public must be exercised cautiously and only as circumstances demand.

In R. v. Brint, the accused was tried on a charge of indecent assault on
a female. Notice had been served under the former section 142(1) of the
Criminal Code that the complainant would be asked questions concerning her
prior sexual conduct with persons other than the accused. The proceedings
were held in camera while the complainant was testifying, but the trial judge
also allowed the court to remain closed for the balance of the trial. Because
the complainant was 15 years-ald, the Alberta Court of Appeal held that her
evidence was properly given in camera; it also held, however, that there had
been insufficient grounds to justify excluding the public for the remainder of
the trial in the interest of public morality. The accused’s conviction was
quashed and a new trial ordered.

In Re Cullen and The Queen™ the accused was charged with contribut-
ing to juvenile delinquency on the basis that he performed an act of fellatio
on a 15 year-old male. The accused was a 39 year-old male. At trial, the
Crown applied successfully for an order that the public be excluded from the
courtroom during the complainant’s testimony, and that everyone under the
age of 18 be excluded from the courtroom for the whole trial. The accused
applied for an order of mandamus with certiorari in aid, arguing that the
trial judge's exclusion order was improper in the circumstances. The Alberta
Court of Queen’s Bench dismissed the accused’s application. Mr. Justice
Cousey considered that the proper administration of justice required that the
public be excluded during the period of the trial when the complainant gave
his testimony:™

“1 can see no need to exclude the public from the preliminary
and trial in the interest of public morals but the public should be
excluded in the interest of the proper administration of justice. There
is sufficient evidence and information in the transcript to suggest to
me that if the complainant is required to give his evidence before the
public he would not be able to do so and it is in the interest of the
administration of justice that all admissible evidence be before the
Court and the public should therefore be excluded from the court-
room while the complainant is giving his evidence.”

The F.P. Publications case® points up the relationship between who may
be excluded from the trial and what may be published about the trial. The
accused was charged with keeping a common bawdy-house, and the Crown
presented as witnesses certain patrons who testified about the various services
offered at the accused’s establishment. The Crown requested and obtained an
order excluding Winnipeg Free Press reporters from the courtroom, as the
newspaper had refused to comply with a request not ta publish the names of
the witnesses. The Manitoba Court of Appeal ruled that the trial judge had
no authority to make such an order. Chief Justice Freedman stated:

“[1]t was a misuse of s. 442(1} to prevent conduct that was not
wrongful and that was an expression of freedom of the press on the
theory that its prevention was required for the proper administration
of justice. Stronger grounds than there emerge are required to war-
rant a departure from the principle of trial in open court. In misusing
the section the learned trial judge acted in excess of jurisdiction and
his order so made cannot stand.”



Summary

The Committee acknowledges the vital importance of keeping criminal tri-
als open to public scrutiny. The several considerations which support this long-
standing principle of the administration of justice have been well expressed by
a Canadian jurist:*

An open trial provides some safeguard against unjust or unfair proceed-
ings against an accused; it militates against the use hy the executive of the
courts to achieve its own ends; it reduces the possibility of any abuse of judi-
cial power; it maximizes the chances of equal and impartial administration of
justice to all accused persans; many aspects of the enforcement of criminal
law, such as general abhorrence of certain acts or general deterrence, demand
that the public be informed; witnesses who have to give their testimony in
public wiil be more reluctant to give false evidence for fear of exposure. In
general, of course, this merely means that it is in the interest not only of the
accused and the prosecutor that a criminal trial be in public, but that it is in
the interest of the public itself.

In the Committee’s view, the limited exceptions to this primeiple sanc-
tioned by section 442(l) of the Criminal Code and by section 39 of the Young
Offenders Act are both appropriate on policy grounds and sufficiently narrow
o be defensible on constitutional grounds. However, the Committee concludes
that, for sake of greater clarity these provisions should be amended in order to
facilitate obtaining the full and spontaneous account of the child’s evidence.
Where, for example, the presence of a public “gallery” in the courtroom would
prevent a child or other young witness from giving as clear, full and spontane-
ous an account of his or her evidence as would be possible if his or her evidence
was heard in camera, there should be express statutory authority for excluding
the public.

The question of public access to child welfare proceedings is grounded in
somewhat different considerations. As noted earlier, Canadian provinces and
territories have taken widely varying positions on this question, in accordance
with their differing views about the most workable model for resolving child
welfare controversies and the most appropriate set-off between public scrutiny
and institutional effectiveness. Particularly in light of the Committee’s research
findings that most children are not considered to be harmed by participating in
criminal or child welfare proceedings, whether open or closed, the Committee
considers it inadvisable to recommend a single, uniform approach to this issue
in the context of child welfare proceedings. Even so, and for the reasons
outlined above:

The Committee recommends that the Criminal Code, the Young Offend-
ers Act and each child welfare act or equivalent contain a provision authoriz- |
ing a judge to proceed in camera where such a course is required in order to
obtain a full and candid presentation of a child’s testimony. The proper
administration of justice requires that the “best evidence” of all parties be
accessible to the judi¢ial process. -
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In the Committee’s view, an emphatic change of attitude towards young
sexual victims and young witnesses generally would do much to reduce the anx-
iety of the courtroom experience for children, for example:

1. The inculcation of a strong presumption on the part of parents, teachers,
doctors, police officers, social workers, Crown attorneys and others that a
child’s allegation of sexual abuse is true, and that it warrants immediate
investigation and follow-up.

2. The employment of police officers and social workers specially trained in
the management of cases of child sexual abuse and in child interviewing
techniques, and the continued support from such persons throughout the
investigative and judicial stages.

3. The training of Crown attorneys in the special social and legal issues of
child sexual abuse, and the use of such attorneys in all contemplated child
sexual abuse prosecutions.

4. The thorough preparation of child witnesses for the courtroom experience,
in a manner appropriate to the child’s intellectual and emotional develop-
ment.

5. Where possible, and consistent with the accused’s procedural and constitu-
tional rights, the provision of special court facilities enabling a young
child’s testimony to be elicited in a more informal legal atmosphere.

These steps, as well as others advocated elsewhere in this Report, would
materially improve the opportunities for children to speak effectively in their
own behalf.
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Chapter 22
Publication of Victims’ Names

Chapter 21, Public Access to Hearings, dealt with the question: Who may
attend legal hearings pertaining to sexual offences against young persons? This
chapter addresses a related question, namely: What legal restrictions are
placed on the publication of the names of parties to the proceeding (particu-
larly victims) or of evidence presented at such hearings? The connection
between these two issues is illustrated by the judicial accommodation to the

(L]

press known as “the device™:

The media are on occasion dealt with by the courts as representatives of
the public. It is a common judicial procedure, when excluding the public from
the courtroom, to allow the media to remain with the understanding that they
will not publish the proceeding, or else not identify certain information. This
accommodation by the courts does not arise from an enforceable right of the
press to attend, but from a genuine respect by the courts for the necessity and
effectiveness of public review of the court processes. The public have a
greater confidence in the administration of justice if the proceedings can be
viewed, even if there is some restriction on publication.

This chapter reviews the various statutory provisions bearing on this issue
in different proceedings and presents the Committee’s research findings con-
cerning the practices of 2 number of Canadian newspapers, major legal report-
ing services and Canadian courts in reporting information identifying the
young victims of sexual offences.

Most Canadian provinces contain explicit provisions in their child
welfare/child protection legislation prohibiting the publication of the identity of
any child at the proceedings and of anything that would tend to disclose the
identity of any child at the proceedings.? The Committee’s review of the prac-
tices of Canadian newspapers and legal reporting services indicates that these
provisions in child welfare laws are respected.

Sections 12(3) and '12(4) of the recently repealed Juvenile Delingquents
Act provided that: ) ’
12(3) No report of a delinquency committed, or said to have been com-
mitted, by a child, or of the trial or other disposition of a charge apainst a

child, or of & charge against an zdult brought in the juvenile court under sec-
tion 33 or under section 35, in which the name of the child or of the child’s
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parent or guardian or of any schoal or institution that the child is alleged to
have been an inmate is disclosed, or in which the identity of the child is other-
wise indicated, shall without the special leave of the court, be published in
any newspaper or other publication.

{4) Subsection (3) applies to all newspapers and other publications pub-
lished anywhere in Canada, whether or not this Act is otherwise in force in
the place of publication. [Note: The federal Juvenile Delinguents Act did not
apply in Newfoundland. See the Newfoundiand Welfare of Children Act,
R.S.N. 1970, c. 190, a5 am., s5.-12 and 13.]

Several points should be noted about these provisions which were repealed
in April, 1984, First, section 12(3) is directed at the child’s identity; there is no
restriction on publishing the name of an accused adult. Second, the prohibition
is technically not absolute: where special leave of the juvenile court is obtained,
such information may be published. In determining whether to grant special
leave, the court should consider the welfare of the child, the community’s best
interest and the proper administration of justice.® Third, where the child is in
no way identified, juvenile court proceedings may be reported without leave of
the court.* Fourth, although the prohibition in section 12(3) extends to “any
newspaper or other publication,” section 12(3) can also be contravened where
identifying information appears in the electronic media.® Finally, it has been
held that the provisions in the Juvenile Delinquents Act that had prohibited the
identification of children in delinquency proceedings did not offend the
Canadian Bill of Rights.®

The Young Offenders Act, which came into force in April, 1984, also con-
tains provisions prohibiting the identification of young offenders in the media.
Section 38 of the Young Offenders Act provides:

38(1) No person shall publish by any means any report

(a) of an offence committed or alleged to have been committed by a
young person, unless an order has been made under section 16 with
respect thereto, or

(b) of a hearing, adjudication, disposition or appeal concerning a young
person who committed or is alleged to have committed an offence in
which the name of the young person, a child or a young person
aggrieved by the offence or a child or a young person who appeared as
a witness in connection with the offence, or in which any information
serving to identify such young person or child, is disclosed.

Anyone who contravenes this provision is guilty either of an indictable
offence and liable to imprisonment for not more than two years, or of an
offence punishable on summary conviction.’ '

Before considering the various sections of the Criminal Code that govern
issues of publication, it should be noted that these provisions supplement the
powers of courts (which vary depending on the “superior” or “inferior” status
of the court) to sanction interferences by the news media with the proper
administration of justice by way of the contempt of court power. Contempt of
court may be committed either inside or outside the courtroom, but the most

436



common examples involving the media are instances of “constructive
contempt,” where court proceedings are published in a manner which is con-
sidered to interfere with the administration of justice. The sub judice rule is
the guiding consideration here: when a iegal matter has come under the juris-
diction of a court (sub judice), the court’s proper adjudication of the matter
should not be interfered with.> The common law powers of courts to punish for
contempt of court in criminal proceedings, preserved by section 8 of the Crimi-
nal Code, are wider (although incapable of precise definition) than the specific
statutory provisions in the Code relating to non-publication in stated circum-
stances.

Since this review is concerned mainly with restrictions on publishing the
identities of sexual victims, other provisions in the Criminal Code relating to
publication are only mentioned briefly,

* Where the Crown intends 1o *“‘show cause” why detention of the accused or
a conditional release of the accused is necessary, the accused can apply for
a ban on publication of the evidence and information presented at the hear-
ing, and the court must order it. The effect of the order is to ban publica-
tion from the time the order is made until the accused is either discharged,
or his trial ended.”

In reference to preliminary inquiries, where an accused so requests, the
presiding judge shall order that there shall be no publication of any of the
evidence until the accused is either discharged, or his trial ended.'” Since
section 467 bans only the evidence taken at the inquiry, “[it] would not be
unlawful, where an order has been issued under s, 467, to publish the iden-
tity of witnesses appearing at the preliminary inquiry”, although *“[such]
reparting would always be subject not only to the laws of contempt, but
also to the laws of defamation.”' Similarly, section 470 prohibits the publi-
cation of a report of any admission or confession tendered in evidence at a
preliminary inquiry until the accused is either discharged, or his trial
ended.

¢ Section 162 of the Criminal Code prohibits the publication, in relation to
judicial proceedings and with specified exceptions, of “any indecent matier
or indecent medical, surgical or physiological details, being matter or
details that, if published, are calculated to injure public morals.”

Publishing the Identity of the Accused

The Criminal Code contains no express statutory authority for prohibiting
the publication or broadcast of an accused’s identity in a criminal proceeding.
Although it has been held that a superior Court has the power to order that the
name of an accused not be published,'? two recent decisions illustrate the mani-
fest judicial reluctance to invoke this power. In a Newfoundland case,' it was’
held that a magistrate could not ban the publication of the identity of the
accused even on the compassionate grounds of avoiding a perilous shock to the
accused's sick father. The court stated that the magistrate’s power to exclude
the public from the courtroom under section 442 did not extend to prohibiting
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the publication of the identity of the accused or of other evidence from which
he could be identified.'

The case of R. v. P.'* well illustrates the principle that only in the most
extraordinary circumstances will the court order a ban on publishing the name
of an accused. In Toronto in 1978, a man was arrested for soliciting for the
purpose of prostitution. Although he had intended to enter a guilty plea, the
presiding judge invited him to plead not guilty as the judge considered that a
male customer could not be convicted of soliciting under section 195.1 of the
Code. The accused then entered a not guilty plea and the charge against him
was dismissed. The Crown appealed the decision and indicated that this case
would be an appropriate one for testing whether a male who was not a prosti-
tute could be convicted under section 195.1. Because the accused had not origi-
nally wanted to engage in the process in the first place and because the Crown
was using his predicament as a “test case”, the court ordered that the accused
not be identified in the media and that he be known only as Mr. P.

When the order banning identification came up for review, the reviewing
judge held that the discretion to make such an order should be exercised only
in extraordinary circumstances and only when it is necessary to depart from
the principle of a completely open trial. Mr. Justice Steel stated:

If normal embarrassment is to be the [criterion] of suppressing the
[name]} of an individual then there would be such an argument in almost
¢very case that is brought before the courts. Against this must be weighed the
tight of the public to know the facts so that they honestly, fairly and respens-
ibly assess those facts without speculation.

The court lifted the ban on publication of the accused’s identity and it was pub-
lished in the media.

On the basis of its review, the Committee considers that, where the publi-
cation of an accused’s identity will serve to identify his or her alleged sexual
victim (for example, in prosecutions for incest), the young victim’s identity can
only effectively be protected by prohibiting the identification of the accused in
the media and in the law reports. The larger, more general issue of identifica-
tion of accused persons in the media prior to their conviction or guilty plea is
not within the Committee’s Terms of Reference.

Publishing the Identity of the Complainant

The Criminal Code contains two basic provisions restricting the publica-
tion of the identity of a sexual victim “in any newspaper or broadcast.” Section
246.6 provides that, where an accused who is charged with a “sexual assault”
offence under sections 246.1, 246.2 or 246.3 seeks to adduce evidence of the
sexual activity of the complainant with persons other than the accused:
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246.6(3) No evidence is admissible under subsection (1) unless the judge,
magistrate or justice, after holding a hearing in which the jury and the mem-
bers of the public are excluded and in which the complainant is not a compel-
lable witness, is satisfied that the requirements of this section are met.

246.5(4) The notice given under subsection (2) and the evidence taken,
the information given or the representations made at a hearing referred to in
subsection (3) shall not be published in any newspaper or broadcast.

246.6(5) Every one who, without lawful excuse the proof of which lies
upon him, contravenes subsection (4) is guilty of an offence punishable on
summary conviction.

246.6(6)' In this section, “newspaper” has the same meaning as in section
261.

Although pertinent in this context, the provisions of section 246.6 are
directed more at the evidence adduced at such a hearing than at protecting the
identity of the complainant per se.

A more specific provision authorizing the non-publication of the identities
of complainants in sexual offence cases appears in section 442 of the Criminal
Code, which provides:'®

442(3). Where an accused is charged with an offence mentioned in sec-
tion 246.4, the presiding judge, magistrate or justice may, or if application is
made by the complainant or prosecutor, shall, make an order directing that
the identity of the complainant and any information that could disclose the
identity of the complainant shafl not be published in any newspaper or broad-
cast.

442(3.1). The presiding judge, magistrate or justice shall, at the first
reasonable opportunity, inform the complainant of the right to make an
application for an order under subsection (3).

442(4). Every one who fails to comply with an order pursuant to subsec-
tion {3) is guilty of an offence punishable on summary conviction.

442(35). In this section, “newspaper” has the same meaning it has in sec-
tion 261.

The offences referred to in secton 246.4 of the Criminal Code are: incest
{s. 150); gross indecency (s. 157); sexual assault (s. 246.1); sexual assault with
a weapon, threats to a third party, or causing bodily harm (s. 246.2); and
aggravated sexual assault (s. 246.3). “Newspaper” in section 261 of the
Criminal Code is defined as meaning “any paper, magazine or periodical con-
taining public news, intelligence or reports of events, or any remarks or obser-
vations thereon, printed for sale and published periodically or in parts or num-_
bers, at intervals not exceeding thirty-one days between the publication of any
two such papers, parts or numbers, and any paper, magazine or periodical
printed in order to be dispersed and made public, weekly or more often, or at
intervals not exceeding thirty-one days, that contains advertisements, exclu-
sively or principally.”
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Before considering the adequacy of these legal provisions in protecting the
privacy of young sexual victims, the Committee’s research findings are pre-
sented concerning the practices of Canadian newspapers and legal reporting
services in publishing the identities of young victims of sexual offences.

Naming of Young Victims of Sexual Offences in
Canadian Newspapers

In order to assess the extent to which Canadian newspapers respect the
privacy of yourng complainants in cases involving sexual offences, the Commit-
tee monitored the practices of 34 leading and smaller newspapers. Over a
period from mid-May, 1982 to mid-May, 1983, the Committee reviewed 2806
news articles concerning sexual offences and related matters. Information was
obtained concerning the details reported in each story, with the primary focus
being on those stories in which the names of sexual complainants had been
reported. The newspapers reviewed were:

Newfoundland

Corner Brook Western Star
St. John’s Telegram

North Bay Nugget
Ottawa Citizen

Owen Sound Sun-Times
Thunder Bay Chronicle-

Prince Edward Isiand Journal
Charlottetown Guardian Toronto Globe and Mail
Toronto Star
Nova Scotia Toronto Sun
Halifax Chronicle-Herald Windsor Star
Sydney Cape Breton Post Manitoba

New Brunswick

Fredericton Gleaner

Moncton L’Evangeline

New Brunswick Telegraph-
Journal

Quebec

Le Devoir

Le Dimanche Matin
The Gazette

La Presse

Ontario

Barric Examiner
Hamilton Spectator
Kingston Whig-Standard
London Free Press

Thompson Citizen

Winnipeg Free Press
Saskatchewan

Regina Leader Post

Alberta

Calgary Herald
Edmonton Journal
Lethbridge Herald

British Columbia

Prince George Citizen
Vancouver Sun
Victoria Colonist
Victoria Times

The findings of this review clearly indicate that these Canadian newspa-
pers seldom reported the names of young victims of sexual offences. Informa-
tion tending to identify sexual complainants was given in only 11 news stories
(0.4 per cent). Of these, three stories concerned American cases in which the
names of sexually abusive parents or step-parents were reported. Six stories
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reported the identities of young complainants in Canadian cases. These stories
included reports of:

» A sexual assault involving a 15 and a 16 year-old female.

* The sexual assault by a father of his eight year-old daughter (father’s name
reported).

* A case in which the father repeatedly committed incest with his daughter
from the time the girl was 11 until she was 18 years-old (father’s name
reported). '

« A case in which the offender indecently assaulted his two step-daughters,
aged 13 and 16 at the time of the trial, over a five year period (offender’s
name reported}.

= A case in which the accused was acquitted of living on the avails of the
prostitution of his juvenile daughter and a 14 year-old boy (accused’s name
reported).

In addition, two stories were found in which sexual complainants were
named, but whose ages were not reported. In one of these cases, the person
accused of the sexual offence was acquitted.

A number of news reports contained information which might tend to
identify the young victims of sexual offences. These included six stories which
named the street or neighbourhood where the complainant or complainants
lived. Nine stories from different newspapers reported allegations of sexual
abuse involving young males at a group home. The reports included the name
and location of the group home, the ages of the alleged victims, their ethnicity
and the region from which they originally came.

The Committee found that the practice of Canadian newspapers which
were reviewed with respect to restricting the publication of information which
might serve to identify young victims of sexual offences was one of commend-
able restraint and circumspection, With few exceptions, the identities of young
victims were not reported.

Naming of Young Victims of Sexual Offences in
Canadian Legal Reporting Services

Early in the Committee’s work, it became apparent that young victims of
sexual offences were sometimes identified by name in the reports of legal judg-
ments published by various commercial reporting services. These reporting ser-
vices enjoy an extensive readership among judges, lawyers, law teachers and
law students, and frequent resort to them is inevitable for anyone engaged in or
preparing for the practice of law. Since the reasons for judgment of Canadian
courts constitute an important primary source of what the law is in a particular
area, the contents of these reporting services are a staple of professional life for
most members of the legal community. For example, where the victim of a sex-
ual offence is identified by name in a leading case on the criminal law of sexual
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offences, potentially thousands of lawyers and aspiring lawyers are apt, at some
time or another, to read about it. This invasion of the victim’s privacy is com-
pounded by the fact that legal judgments in which the names of sexual victims
are disclosed are preserved, in bound volumes to which anyone has access, vir-
tually indefinitely.

In order to document the extent of this problem, the research conducted
by the Committee included:

1. A survey, particularly of cases reported between 1970 and 1982, of the
reported case law pertaining to sexual offences.

2. The editor of each major legal reporting service and the Chief Justice or
Chief Judge of every Canadian court having criminal jurisdiction was
requested to inform the Committee of its policy in this regard.

Policies of Legal Reporting Services

The Committee contacted the major Canadian legal reporting services in
order to obtain statements of policy concerning the reporting of cases involving
the young victims of sexual offences. The reporting services contacted were:

e Newfoundland and Prince » Alberta Law Reports
Edward Island Law Reports e British Columbia Law

* Nova Scotia Law Reports Reports

# New Brunswick Law Reports * Canadian Criminal Cases

* Recueils de Jurisprudence du * Criminal Reports
Quebee : * Dominion Law Reports

* La Revue Legale . ¢ Federal Court Reports

* Ontario Law Reports ¢ Supreme Court Reports

* Manitoba Law Reports e Weekly Criminal Bulletin

+ Saskatchewan Law Reports * Western Weekly Reports

The replies received from these legal reporting services indicate that, in
general, it is not their policy to publish information which may identify chil-
dren and youths in cases involving sexual offences. The statements received
included:

* The policy in this office is to identify sexual complainants by initials only.
This is particularly true of children, whose identities we protect in any case
in which identification seems likely to prove detrimental to the child’s
interests, including all juvenile delinquency and child protection cases. In
cases which are not clear-cut, we prefer to err on the side of caution, using
initials rather than names. On the basis of these guidelines, the identity of
a child victim of a sexual offence should always be protected. I can con-
ceive of no situation which would justify an exception to this general rule.

For a number of years, our 'policy was to follow the practice of the courts,
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deleting names only where the courts did so. Our current policy of protect-
ing children and victims of sexual offences has evolved over the past seven
or eight years, and has been applied fairly consistently since at least 1979,
However, until recently, this policy was informal and was often a discre-
tionary matter, In the past year, we have attempted to develop firm rules
and to apply them consistently to all our reports. While there will always
be an element of discretion in determining how far we should go in protect-
ing the identities of the innocent, our present rules favour the deletion of
names and other information identifying the victims of sexual offences,

* QOur policy with respect to the publication of the names of children and
youths and other sex complainants is simply that we comply with the provi-
sions of the Juvenile Delinguents Act where the identity of a youthful
accused is involved and we, of course, would delete the name of any com-
plainant where the name had been deleted from the judgment before we
receive it or when we have been requested to do so by the court. As you are
no doubt aware with the recent amendments of the Criminal Code, the
occasions on which the Court will make an order prohibiting the publica-
tion of the name of the complainant have increased and we, of course, com-
ply with such orders where we are made aware of them.

One matter that would be of assistance to us and which you may consider
when making your recommendations is for the Courts to indicate clearly in
some portion of the judgment whether or not an order has been made pro-
hibiting the publication of the name of the complainant.

» The policy with respect to the identity of a complainant is to report what is
contained in the judgment of the court. If the judgment of the court does
not contain the name, or wishes the name not to be revealed, then it will
not be revealed in the reported decision. There are no exceptions to this
practice.

s Our policy with respect to this issue is not to reveal the identity, or any
information that might disclose the identity, of complainants of sexual
offences. There are no exceptions to this policy, and we take every precau-
tion possible to ensure complete anonymity of sexual complainants.

We rely primarily upon the judges who, in writing their judgments, nor-
mally would not identify a child or youth where it might prove embarrass-
ing in the future. In some instances, we will take the initiative ourselves
and use initials in place of a name.

Policies of Courts

The Committee contacted the chief judicial officers of 37 courts across
Canada requesting information concerning statements of policy established
with respect to identifying a complainant or children and youths in connection
with sexual offence cases. The following replies are representative of the states
ments received.

+ [This Court] has no uniform policy requiring the use of initials rather than
names in either the style of cause or in the text of judgments for cases
involving children or youths. The court considered the issue in 1975 and
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conducted a review of cases since 1940 in which initials had been used. The
cases considered included several related to infants and juveniles, five cus-
tody decisions of which three involved sexual perversion or unnatural
offences. English practice also was considered.

The members of the Court are aware of the consequences of identifying a
complainant ot children and youths in connection with sexual offence
cases, and where valid reasons exist, will delete the names of such persons
or substitute initials. Factors to be considered include the nature of the sex-
ual offence, the relationship, if any, between accused and complainant and
the age of the child.

Members of the Court have become increasingly aware of this issue in
recent years.

The Court may only be governed by the relevant provisions of the criminal
law and the decisions of the various courts interpreting those provisions. In
each individual case, the Conrt will hear evidence and submissions of coun-
sel regarding identification of complainants and will make its decision on
the basis of relevant statutory provisions and case law.

[The Court follows) the procedures set out in section 442(3) of the Crimi-
nal Code. Some judges may have their own individual policies regarding
the naming of the child, but there is no overall policy and the matter is left
to the discretion of each judge.

The Court has no general policy concerning the publication of the identities
of complainants in sexual offence cases.

As an appellate court, [this Court] generally deals with points of law, so
that it often finds it possible to dispose of these cases without listing the
facts. Also, the Court notes that in ¢riminal proceedings the Queen or the
Crown, represented by one of Her officers, is the complainant, and not the
victim of a sexual act. When the Court does find it necessary to refer to the
victim, its practice is to use only the child’s given name.

[The Court] has no established policy concerning the reporting of names of
children and youth. Publication is in the hands of certain private editors.

The Court has no established policy with respect to naming the complain-
ants in cases involving sexual offences against children.

When appeals are heard in open court, no great emphasis is placed on the
identity of the complainant, but where the accused is a child's father or -
mother, it becomes almost impossible to conceal that name.

fThe Court] has no policy concerning publication of the names of com-
plainants in sexual offence cases. The judges deal with this matter on a
case-by-case basis, and in consideration of the relevant Criminal Code
provisions,

The members of the Court are aware of the issue and in most instances
would not find it necessary to mention the name of the complainant in giv-
ing reasons for judgment.



¢ There is no established Court policy concerning the publication of the
names of juveniles. In the Criminal Division, judges and journalists are
conscious of the fact that the names of juveniles invalved in court proceed-
ings are not to be published. Occasionally, where an adult is convicted of
an offence, a juvenile’s name may appear in print, but this is rare and prob-
ably results from inexperience of a media reporter.

» Certainly there is no policy concerning publication of the identity of com-
plainant and, indeed, I am doubtfu! that there should be. In my view each
case must be dealt with according to the particular situation.

[This] Court primarily hears criminal cases and the identification of com-
plainants.is governed by the Criminal Code.

» There is no special policy concerning the publication or concealment of the
name of a child who has been the victim of a sexual offence. There is little
that the Court of Appeal can do to prevent disclosure, since by the time a
case reaches it, the victim’s name has already appeared on the indictment
and very likely, has been stated in the proceedings and decision of the court
below. In its judgments, the Court of Appeal could use an initial in ptace of
the child’s name, but even on this there is no defined policy. Perhaps there
should be.

* Since 1974 the policy of . .. fthis Court] . .. has been to refrain in written
judgments or opinions from giving the names or, so far as possible, other
particulars identifying persons subjected to sexual offences.

Reported and Unreported Cases

On the basis of its review, the Committee identified 189 cases in which
the names of young Canadian victims of sexual offences had been disclosed in
either the major legal reporting services or court transcripts. [n the latter cate-
gory, the cases reviewed constituted those which had not been published by any
reporting service when the Committee conducted its review. In each of these
cases, information was given in the Court’s decision which either identifies or
tends to identify the complainant. Since these decisions were not published by
legal reporting services, the identification of the complainant must be
attributed to the courts themselves rather than to the editors, publishers or to
any other party.

In the examples given below, the use of an asterisk(*) indicates that,
because the complainant was related to the accused, the ‘style of cause’ serves
to identify the complainant as well as the accused. In these instances, in order
to protect the complainant’s privacy, the Committee has deleted the accused’s
name from the style of cause. '
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REPORTED CASES
Offence: Rape

R. v. Bresse, Vallieres and Theberge (1978), 48 C.C.C. (2d) 78 (Que. C.A.).
Complainant named. Age: 14. A friend of the complainant also named.
R.v. Trortier (1981), 58 C.C.C. (2d) 289 (B.C.C.A).

Both complainants named. Ages: both 16. One complainant was raped and
the other indecently assaulted.

R.v. D.* (1981), 23 C.R. (3d) 56 (Ont. C.A.).

The two complainants’ names indicated by style of cause. Accused’s and com-
plainant’s address reported in a quotation from indictment. Ages: 6 and 17.

Offence: Incest

R.ov. M.* (1980), 55 C.C.C. (2d) 193 (Ont. C.A).

Complainant’s name indicated by style of cause, but not reported in text of
decision. Decision concerned issue of spousal competence and compeHability;
accused’s wife named.

R.v. C* (1982) 69 C.C.C. (2d) 81 (Ont. C.A.).

Complainant’s name indicated by style of cause, but not reported in text of
decision. Age: 13.

R v, 1*(1976), 1 AR.27 (C.A).

Both female complainants (daughters of the accused) named. Ages: 17 and
19 at date of the appeal. Accused’s other two daughters, aged 10 and 12, also
named, )

Offence: Sexual intercourse with a female under 14, and
sexual intercourse with a female between 14 and 16
R. v. Kirby (1976), 24 Nild. & P.E.LR. 260 (Nfld. Prov. Ct.).

Complainant named in a quotation from the indictment. Age: 13. In text of
the decision, she is stated to be “relatively well developed physically”.

Rov, ¥*(1972), 18 CRN.S. 190 (B.C.C.A).

Complainant named in a quotation from the indictment. Age: Between 14
and 16.

R. v. Belanger (1979), 46 C.C.C. (2d) 266, &8 C.R. (3d) S-10 (Oat. C.A.),
Complainant named. Age: 12. \

R. v. Quesnel and Quesnel {1979), 51 C.C.C. (2d) 270 (Ont. C.A.).

Charges: sexual intercourse with a female under 14, sexual intercourse with a

female between 14 and 16, gross indecency and indecent assault on a female.
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All four complainants named in a quotation from the indictment. Ages: three
complainants were under 14, one was between 14 and 16,

R v.G.* {1980), 53 CC.C. (2d} 414 (Ont. C.A.).

Complainant named in quotation from the indictment, Age: between 14 and
16.

Offence: Indecent assault on a female

R.v. Fletcher (1982), 1 C.C.C. (3d) 370 (Ont. C.A.).

Complainant named. Age: 13. Seven other children also named, one of whom
was alleged to have been indecently assaulted by the accused.

Re Stillo and the Queen (1981), 56 C.C.C. (2d) 178 (Ont. H.C.).

Complainant named in a quotation from the indictment. Age: 7.

Offence: Gross indecency

Re Poirier and the Queen (1981), 62 C.C.C. (2d) 452 (Que. C.A.).
Both male complainants named. Ages: both 13,
R.v. B*(1982),37 A.R. 177 (C.A)).

Both complainants named. Ages: 10 and 14 when the offences first were com-
mitted.

R.v. Benner: (1981), 30 Nfid. & P.E.LLR. 512,84 AP.R. 512 (Nfld. C.A).
Male complainant named, Age: 14.

Offence: Indecent assault on a male

R. v. Robertson (1982), 39 AR, 273 (C_A.).

Complainant named, Age: not reported, but complainant is stated to have
been an infant when indecently assaulted. Also reported: the name of a
fetnale whom the accused kidnapped and sexually molested. Age: 3.

R.v. Troughton (1982) 3 C.C.C. (3d) 79 (Man. C.A).
Both complainants named. Ages: 7 and 9.

R. v. Hopkins (1977), 23 N.S.R. (2d) 550 (C.A.).
Complainant named. Age: 13.

R.v. Pilgrim (19.81). 64 C.C.C. (2d) 523 (Nfld. C.A)).

Both complainants named. Agc;.s: 16 and 17.
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UNREPORTED CASES

Offence: Incest

R.v, W* June 24, 1980 {Ont. S.C.).

Charges: incest, indecent assault on a female. The complainant’s name was
indicated by the style of cause, in a quotation from the indictment, and in the
text of the decision. The complainant was the daughter of the accused. Age:
6.

R.v. P.*, September 21, 1981 {Que. C.A.}.

The complainant’s name was indicated by the style of cause, in a quotation
from the indictment, and in the text of the decision. The complainant was the
daughter of the accused. Age: 11.

R.v. M., February 12, 1979 (B.C.C.A.).

The complainant’s name was indicated by the style of cause and the text of
the decision. The complainant was the daughter of the accused. Age: 15.

R.v. H* June 3, 1981 (B.C.C.A.).

Charges: incest, gross indecency. The name of one of the complainants was
indicated by the style of cause. He was the son of the accused. Age: 13.

R.v. L%, December 1, 1976 (Man. C.A.).

The name of the complainant was indicated by the style of cause. The com-
plainant was the daughter of the accused. Age 12.

R.v.8.*, Qctober 20, 1979 (Man. C.A.).

The names of the complainants were indicated by the style of cause. They
were the daughters of the accused. Ages: 12 and 15.

Offence: Sexual intercourse with a female under 14, and
sexual intercourse with a female between 14 and 16
R.v. Fogarty, January 27, 1981 (Ont. 8.C.).

Charges: sexual intercourse with a female under 14, indecent assault on a
female. The complainant was named. Age: 13,

R. v. Kirby, November 15, 1976 (Nfid, D.C.).

The complainant was named in a quotation from the indictment but not in
the text of the decision. Age: 13.

Offence: Indecent assault on a female

R.v. Burke, November 26, 1976 (Ont. C.A.).

The complainant was named in the quotation from the indictment and in the
text of the decision. Age: 9.



Thibeau v, The Queen, April 20, 1979 (Ont. CAL),

Charges: common assault, indecent assault, gross indecency. The three com-
plain- ants were named. Ages: 9, 10 and 11.

R.v. B.* March 30, 1981 (Ont. C.A.).

Complainant’s name indicated by style of cause, but not reported in text of
decision. The complainant was the daughter of the accused. Age: 12.

R. v. Hudebine, January 22, 1979 (Ont. D.C.}.

The three complainants were named. Ages: 12, 15 and 16.
R. v. Cloutier, May 13, 1981 (Ont. D.C.).

The complainant was named. Age: 14,

R.v. H.*, October 5, 1981 (Ome. D.C.).

The complainant’s name was indicated by the style of cause. She was the
daughter of the accused. Age: 15,

R. v. Neiser, March 2, 1982 (Ont. D.C.).

The complainant was named, Age: 12.

R. v. Wells, October 19, 1977 (Alta. C.A.).

The complainant was named in a quotation from the indictment. Age: 13.
R. v. Lunn, November 18, 1981 (B.C.C.A.).

The two female complainants were named. Ages: 12 and 13.

R.v. I.* August 25, 1980 (P.E.I. Prov. Ct.).

The complainant’s name was indicated by the style of cause. She was the sis-
ter of the accused. Age: 16.

Offence: Gross indecency

R.v. Bennert, March 3, 1981 (Nfid. C.A.).
The complainant was named. Age: 14.
R. v. Gendreau, October 2, 1979 (Man. Co. Ct.).

Charges: gross indecency, buggery, indecent assault on a male. The complain-
ant’s name was given. Age: started when the complainant was 11 and ended
when he was 16.

R.v. Saunders, February 18, 1982 (B.C.C.A.).

Charges: gross indecency, assauft with intent to commit buggery. The com-
plainant was named. Age: 13.

Offence: Indecent assault on a male

R. v. White, October 4, 1978 (Ont. Co. Ct.).
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The complainant was named. Age: 16,

R. v. Nelson, May 28, 1980 (Man. C.A).

Charges: indecent assault on a male, gross indecency. The three complainants

were named. Ages: 9, 12 and 13.
R. v. Racine, December 10, 1981 (Ont. Co. Ct.).

The complainant was named. Age: 12.

Offence: Unlawful intercourse

R.v. O.%, December 1, 1976 (Man. C.A.].

The complainant’s name indicated by the style of the cause. She was the step-

daughter of the accused. Age: 9.
R.v. Tomigo, June 30, 1981 (Ont. C.A.).

The three complainants were named in a quotation from the indictment and

in the text of the decision. Ages: under 14.

The Committee’s summary findings listed in Table 22.1 indicate that
about three in five cases (58.7 per cent) in which complainants were identified
occurred between 1970 and 1982, Between 1980 and 1982, there were 54 cases,
averaging 18 cases each year which were equally divided between reported and

unreported cases.

The types of cases in which children and youths were identified were:

Type of Sexual Offence Number Per Cent

Rape 36 19.0
Attempted rape -3 1.6
Incest 33 17.5
Sexual intercourse with female under 14, and 14

but under 16 27 14.3
Indecent assault female 22 11.6
Gross indecency 13 6.9
Indecent assault male 12 6.4
J.D.A,, section 33 4 21
Other offences 39 20.6
TOTAL 189 100.0

About nine in 10 of the young complainants who were named were
females (88.4 per cent) and the remainder were males (11.6 per cent). Included
in the ‘Other’ category of offences were: unlawfyl intercourse, seduction under
promise of marriage, seduction of a female between ages 16 and 18, sexual
intercourse with the feeble-minded and corruption of children.
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It is clearly evident from the findings that, while cases in which children
and youths were named are notably absent in recent years for a number of
Canadian courts, the dimensions of this problem are national in scope. With
respect to the likelihood of being named, the young complainants of sexual
offences are at greater risk of being identified in the published accounts of
legal reporting services and the transeripts of court decisions than they are of
such disclosures being made in the nation’s newspapers.

Particularly disturbing in regard to the naming of young complainants are
the performances of provincial Courts of Appeal, given their prominent status
in Canadian law and the precedential value of their criminal law judgments. Of
the 111 cases between 1970 and 1982 identifying young complainants of sexual
offences, over two-thirds (68.5 per cent) involved decisions of Courts of
Appeal. As a general rule, the higher the level of court, the more likely it is
that its criminal law judgments will be commercially reported, and hence the
more likely that these judgments {and the names of sexual victims identified
therein) will reach a wide readership in the legal community, The Committee’s
research findings indicate that several provincial Courts of Appeal in Canada
have been careless and shown little sensitivity to this issue.

Summary

Since only a fairly comprehensive review of cases in which young victims
of sexual offences were identified was conducted for the period between 1970
and 1982, the findings presented constitute a conservative estimate of the
extent of this problem. In considering the implications of the findings, however,
it is pertinent also to consider earlier instances in which such disclosures were
made. For all persons named in these legal documents, a durable and accessible
record has been established which discloses their identities for the remainder of
their lives, whether they are youths or adults.

On the basis of their statements of policy, the Committee is aware that
judges and legal editors are becoming attentive to this problem and seeking to
act accordingly. However, in this regard there can be no doubt that existing
safeguards are ineffective and that the overall record of legal reporting ser-
vices and Canadian courts is unsatisfactory.

In the Committee’s judgment, this practice which may be harmful to chll-
dren is an unacceptable invasion of their privacy, It should cease.

Although the commercial reporting of legal decisions involves both the
courts and the legal reporting services, the responsibility for ensuring that the
identities of victims of sexual offences are not disclosed lies, in the Committee’s
opinion, primarily with the courts and with their administrative personnel. If
appropriate deletions are made “at the source,” there is no possibility that vie-
tims of sexual offences will subsequently be identified in commercially pub-
lished legal reports, which are dependent on this source. In the Committee’s
view, this responsibility of the courts should be given express statutory force by
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way of immediate amendments to the Criminal Code. The Committee’s
research findings indicate that the record of provincial family courts, acting
under express statutory guidelines in provincial enactments, is exemplary in
this regard; it is not unreasonable to assume that Canadian courts of criminal
jurisdiction would be equally attentive in the face of a clear directive from Par-
liament.

Accordingly, the Committee recommends that the Criminal Code be
amended to provide that:

1. Iuo relation to any sexual offence contained in Part IV, Part V, or Part VI
of the Criminal Code, no one shall publish any repor¢ in which the Chris-
tian name or surname of the child, or in which any information serving to
identify the child, is disclosed.

2. “Information serving to identify the child” includes, but is not restricted
to:

(i) the name of the offender, where the offender is biologically or legally
related to the child, or has the same name as the child;

(ii) the address of the accused or the child;
(iii) the school that the child attends, or the child’s place of employment;

{iv) the address or location where the offence is alleged to have been com-
mitted; and

(v) the names of any witnesses whose relationship to the child or to the
accused might give an indication of the child’s identity.

3. The prohibition referred to in point (1) above is automatic, and docs nor
require an application by the complainant, the Crown or the accused.

=

The prohibition attaches immediately upon either the laying of an infor-
mation against the accused, the preferring of an indictment against the
accused, or the arrest of the accused, whichever occurs first.

5. The prohibition is of indefinite duration, and attaches to all stages of the
proceedings.

6. The prohibition extends to the print media, the electronic media, pub-
lished court transcripts and the legal reporting services.

7. Any one who fails to comply with this provision is guilty of an offence
punishabie on summary conviction.

(Implementation of these recommendations will require consequential
amendments to sections 246.6, 261, 442, 457.2, and 467 of the Criminal
Code, and to sections 38 and 16 of the Young Offenders Act).

The Committee further recommends that each court having criminal
jurisdiction in Canada designate an officer whose responsibility it is to ensure
that these provisions are complied with, and that each legal reporting service
in Canada do likewise, )

In the judgment of the Committee, prompt implementation of these
recommendations will help to ensure that children and youths who have been
victims of sexual offences are treated by the legal system with the respect and
consideration that is due to them.
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Chapter 23

The Canadian Charter of Rights and
| Freedoms

The Canadian Charter of Rights and Freedoms was proclaimed in force
on April 17, 1982. As a central component of the Constitution Act, 1982, the
Charter is part of the supreme law of Canada: any federal, provincial, territo-
rial or municipal law that is inconsistent with its provisions is, to the extent of
the inconsistency, of no force or effect.’ By virtue of its entrenched status in
Canadian constitutional law, the Charter imposes a new set of limitations on
the powers of Parliament and the provincial legislatures and overrides any stat-
ute that is inconsistent with its provisions.?

Among the legal rights and fundamental freedoms accorded constitutional
protection in the Charter are:

* The right to life, liberty and security of the person and the right not to be
deprived thereof except in accordance with the principles of fundamental
Jjustice;

s The right to be secure against unreasonable search or seizure;
» The right not to be arbitrarily detained or imprisoned;

* The right of any person charged with an offence to be presumed innocent
until proven guilty according to law in a fair and public hearing by an
independent and impartial tribunal,

* The right not to be subjected to any cruel and unusual treatment or punish-
ment;

* Freedom of conscience and religion;
» Freedom of thought, belief, opinion and expression, including freedom of
the press and other media of communication;

s Freedom of association.

Section 15(1) of the Charter further provides that “‘every individual is
equal before and under the law and has the right to the equal protection and -
equal benefit of the law without discrimination and, in particular, without dis-
crimination based on race, national or ethnic origin, colour, religion, sex, age or
mental or physical disability.” This provision, however, does not come into
effect until April 17, 1985.°
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Anyone whose rights or freedoms, as guaranteed by the Charrer, have
been infringed or denied may apply to a court to obtain “such remedy as the
court considers appropriate and just in the circumstances.”™ On the other hand,
Parliament or a provincial legislature may expressly declare that a statute or
provision thereof shall operate notwithstanding specified sections of the
Charter’; such a declaration ceases to have effect five years after it comes into
force, or on such earlier date as is specified in the declaration.®

While the Charter guarantees the enjoyment of certain basic rights and
freedoms, and provides for legal remedies in the event of their infringement or
denial, it also recognizes that individual rights and freedoms are not constitu-
tional absolutes. Section 1 of the Charter states that!’

The Canadian Charter of Rights and Freedoms guarantees the rights
and freedoms set out in it subject only to such reasonable limits prescribed
by law as can be demonstrably justified in a free and democratic society.

Although the judicial interpretation of Charter provisions to date must be
viewed somewhat tentatively,®! Canadian courts have nonetheless provided a
measure of guidance concerning the requirements of Section 1. Where a limit
on a fundamental right or freedom contained in the Charter is shown, the bur-
den rests with the party claiming the benefit of such limit to establish that it is
a reasonable limit which can be demonstrably justified in a free and demo-
cratic society. The “reasonableness”™ and “demonstrable justification™ of such
limit may be established by adducing evidence, by explaining the terms and
purposes of the limiting law and its economic, social and political background,
and by referring to comparable legislation in other acknowledged free and
democratic societies.® A limit should be considered “reasonable” if it employs a
means proportionate to the end at which the law is directed, and courts shouid
not lightly substitute their opinion for that of the representative law-making
body.'® The limit must, however, have legal force in order to withstand consti-
tutional challenge: a limitation which is imposed solely by administrative dis-
cretion cannot be considered a limit *“prescribed by law.”!!

In determining whether a statutory provision is constitutionally consistent
with the fundamental standards set forth in the Charter, Canadian courts will
have to address themselves to two questions. First, does the provision
“infringe” or “deny” any of the rights and freedoms enumerated in the
Charter? Second, if the answer to the first question is yes, can the infringement
be considered reasonable and demonstrably justified in a free and democratic
society?'? This process of constitutional adjudication of individual rights can be
better understood in the context of specific legal issues raised since the advent
of the Charter. Legal challenges under the Charter have generated a number of
issues relevant to the Committee’s mandate, particularly in relation to: child
welfare proceedings; Criminal Code sexual offences; the sentencing of offend-
ers; publicity; and the legal regulation of obscene materials.
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Child Welfare Proceedings

¢ Jssue: whether a provincial child welfare statute which provides that a
child welfare authority may authorize medical treatment, including blood
transfusions, for a neglected child, offends against the Charter's guarantee
of freedom of conscience and religion."

* [ssue: whether the apprehension of a child apparently in need of protection,
pursuant to authorization in a child welfare statute, constitutes a reason-
able and justifiable limit on freedom of association.’

+ [ssue: whether the apprehension of a child pursuant to child welfare legis-
lation constitutes a “detention” within the meaning of section 9 of the
Charter, which provides that “everyone has the right not be arbitrarily
detained or imprisoned.”'*

= fssue: whether the removal of a child from his or her parents pursuant to
child welfare legislation constitutes “cruel and unusual treatment or pun-
ishment.’"'®

» Issue: whether evidence of the envirenment in which a child is being raised
should be excluded from a proceeding to determine whether the child is in
need of protection, on the ground that it was improperly obtained and
hence might serve to bring the administration of justice into disrepute.”

Criminal Code Sexual Offences

o Issue: whether the offence in section 146(1) of the Criminal Code, which
proscribes sexual intercourse with a female under 14, and which excludes
mistake as to the age of the female as a defence, offends against the right
not to be deprived of life, liberty or security of the person except in accord-
ance with the principles of fundamental justice.'

Sentencing of Offenders

o Issue: whether mandatory minimum sentences of imprisonment in penal
statutes offend against the right not be deprived of life, liberty or security
of the person except in accordance with the principles of fundamental jus-
tice.'” ’

» Jssue: whether the preventive detention provisions relating to dangerous:
offenders in Part XXI of the Criminal Code contravene the right not to be
arbitrarily detained or imprisoned.®

e [ssue: whether the preventive detention provisions relating to dangerous
offenders in Part XXI of the Criminal Code constitute “cruel and unusual
treatment or punishment,”?
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Publicity

e Issue: whether a provincial child welfare statute, which gives the court
power to exclude any member of the public from a child welfare proceed-
ing in specified circumstances, offends against the Charter's guarantee of
Jfreedom of the press.

» [ssue: whether section 12 of the Juvenile Delinguents Act, which requires
that the trials of juveniles-shall be held in camera, offends against the
Charter's guarantee of freedom of the press.?

= Issue: whether the right of a person charged with an offence to a “public
hearing,” contained in section 11(d) of the Charter, applies to civil, child
welfare proceedings instituted to determine whether a child is in need of
protection.?*

* Issue: whether section 442 of the Criminal Code, which provides for the
exclusion of the public from criminal trials in specified circumstances, con-
travenes the right of a person charged with an offence to a “public
hearing."* '

Legal Regulation of Obscene Materials

» [ssue: whether the “‘obscenity” provisions in section 159 of the Cripminal
Code constitute reasonable limits on freedom of expression which can be
demonstrably justified.?

¢ [ssue: whether the prohibition in the federal Customs Tariff against the
importation of books and other materials of an “immoral or indecent char-
acter” constitutes a reasonable limit on freedom of expression which can be
demonstrably justified.?’

Summary

That the protection of individual rights and freedoms in the Charter does
not imply the paralysis of law enforcement is apparent both from legal deci-
sions rendered to date and from explicit statements by Canadian courts.”® Even
so, the Charter obliges courts to consider the reasonableness of and justifica-
tions for the limits placed by government on individual rights and freedoms
enumerated in the Charter. As Mr. Justice Laforest of the New Brunswick
Court of Appeal has observed, this new judicial role should profoundly affect
the sources on which courts will rely for guidance.? It is in this respect that the
Committee’s findings and recommendations are most relevant to the issues
posed by the Charter.

In the course of its work, the Committee has collected extensive informa-
tion on the nature and occurrence of child sexual abuse and exploitation in
Canada, and on the manner in which Canadian social and legal institutions
respond to it. The Committee’s findings highlight the operation of the
Canadian legal system in relation to matters within the Committee’s mandate,
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and the practical and conceptual deficiencies in the law from the standpoint of
child protection. On the basis of a close scrutiny of these findings, the Commit-
tee has recommended, for example, specific legal reforms to Criminal Code
sexual offences and to the rules of evidence in proceedings relating to child sex-
ual abuse,

In the view of the Committee, each of its legal recommendations is, in
light of the research findings, necessary in order to provide young persons with
optimal protection against sexual abuse and exploitation. The justifications
for each reform are given in different parts of this Report. The end sought to
be achieved in each case is the protection of young persons; the legislative
means proposed to achieve it are proportionate to that end. In the Committee’s
judgment, these proposed reforms to the law constitute an appropriate and
tailored response to the special needs and substantial vulnerabilities of
Canadian children and youths,
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Part IV

Police Services



Chapter 24

Police Investigation

The ‘general occurrence form’ was the primary source of information for
the findings obtained in the National Police Force Survey in which 28 police
forces from all parts of Canada participated, The summary of the police inves-
tigation of cases of alleged child sexual abuse given in Chapter 7, Dimensions
of Sexual Assault, is expanded in this Part of the Report. In this chapter,
information is given concerning the time taken by complainants in reporting
offences to the police, whether the police regarded these complaints as being
‘founded’ or ‘unfounded’, the laying of criminal charges and the reasons why
charges were not laid. In Chapter 25, Elements of the Offences, information is
given concerning the acts committed in relation to their classification as sexual
offences specified in the Criminai Code.

The ‘general occurrence form’ is an internal report which records the nar-
rative of events given by the victim, complainant {in police terminology, the
“complainant” is the person who notifies the police), or witness to the first offi-
cer on the scene. It is largely from the information on these forms that police
forces compile statistical information on overall crime rates. Because of the dif-
ferent practices among Canadian police forces, the completeness of the infor-
mation recorded in the general occurrence form varies from city to city. In
larger police forces, the first officer on the scene is usually involved only with
the writing of the occurrence. This officer will then submit the form to a ser-
geant, who in turn will forward it to a specialized investigative unit for con-
sideration. Should a follow-up be required, the investigators will re-interview
the relevant parties. It is at this stage that the more technical legal and eviden-
tiary questions are considered and a follow-up report submitted.

In the majority of the police forces participating in the survey, it is not the
responsibility of the first officer to carry out the entire investigation. If, how-
ever, the officer happens upon the suspect at this initial stage, the occurrence
form will contain a complete account of the event and will note whether an
arrest was made. In smaller police forces, where manpower is at a premium,
the officer called to the scene will also typically become the investigating offi-
cer responsible for the case. Accordingly, the general occurrence form will con-
tain all information required for a case preparation in the event charges are
laid. '
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Due to the “contemporaneous” nature of the information recorded on
police occurrence forms, the findings presented are limited in certain respects
from a strictly legal point of view. For example, although the investigating offi-
cer may consider that the occurrence discloses the offence of “incest”, later dis-
cussions with the Crown attorney may indicate that a different criminal charge
would be either more appropriate or more expedient in the circumstances. For
evidentiary or other reasons, the charge against the accused may be withdrawn
(which vacates the charge unless-a new charge is subsequently laid) or the pro-
ceedings “‘stayed” (which suspends them until the Crown directs otherwise).
The accused might agree to plead guilty to one charge in consideration of the
withdrawal of other charges outstanding against him or her, which is one form
of the practice known colloquially as “plea bargaining”. Alternatively, the
charge or charges against the accused might be dropped on the condition that
he or she undergo some form of therapy; this practice is known as “pre-trial
diversion”. Where neither of the above occurs, the accused might nevertheless
be acquitted at trial, and this legal result challenged on appeal. Since each of
the 6203 cases was not followed up to its eventual conclusion, the findings do
not provide information concerning these “longitudinal™ aspects of law enforce-
ment. (Information in this regard was collected by the Committee from other
sources, particulariy with respect to sentencing and corrections).

Accepting these limitations, however, the findings obtained are highly
relevant to the social assumptions upon which the Canadian law of sexual
offences against young persons has hitherto been based. Their strength lies in
the extensive detail with which they describe the investigation of alleged child
sexual abuse from a police perspective. The information presented constitutes a
necessary empirical foundation from which the Committee derived a substan-
tial proportion of its recommendations for law reform presented in Part III of
the Report.

The information given in this chapter, unless otherwise specified, describes
4143 cases investigated by the police of alleged sexual assaults involving chil-
dren and youths who were 20 years-old and younger. Findings concerning acts
of exposure are considered separately in Chapter 8, Acts of Exposure and
Chapter 9, Exposure Followed by Assault. The findings given in this chapter
vary slightly from those given in Chapter 7, Dimensions of Sexual Assault. In
the latter, the experience of children and youths age 15 and younger is con-
sidered while in this chapter, findings are presented for children and youths age
20 and younger.

Reporting the Offence

As noted in Chapter 7, Dimensions of Sexual Assault, in comparison with
victims who were known to other public services, those who sought police
assistance did so more promptly. Most offences were reported to the police
within 24 hours (65.3 per cent); more than three-quarters of the offences were
reported to the police within one week of their occurrence (76.4 per cent). A
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small portion of these offences, however, was not reported to the police until
after a delay of more than six months (7.8 per cent). There is no significant
variation in these time intervals based on the sex of the victim.

Interval Taken Male Victims | Female Victims Total
To Report
Offence Accum. % Accum. % Accum, %

Offence reported within 24 hours 60.2 66.4 65.3
Offence reported within 1 week 74.3 76.9 76.4
Offence reported within 6 months 95.2 91.5 92.2
Offence reported over 6 months
after occurrence 100.0 100.0 100.0

There is no consistent trend between the time taken by female victims or
by persons on their behalf to report the offence and the police decisien to lay a
criminal charge (Table 24.1), Of the 486 cases (15.9 per cent of the total) in
which the offence was reported to the police more than a month after its occur-
rence, the proportion of charges laid is greater than that for cases in which the

Table 24.1

- Interval Taken by Female Victims
to Report Offence to the Police: Charges Laid

Charges Agsinst Suspects
Interval Taken to
Report Offence Not Laid Laid Total
by Victim

Number | Per Cent | Number | Per Cent | Number | Per Cent
immediately 796 62.1 485 379 1,281 100.0
Within 4 hours 212 63.9 120 36.1 332 100.0
Within 8 hours 82 69.5 36 30.5 118 100.0
Within 12 hours 50 62.5 30 37.5 80 100.0
Within 16 hours 22 59.5 15 40.5 37 1000
Within 24 hours 130 70.7 54 29.3 184 160.0
Within 1-3 days 114 62.0 70 38.0 184 100.0
Within 4-7 days 90 65.7 47 343 137 100.0
Under 1 month 135 60.8 87 39.2 222 100.0
Under 6 months 129 511 97 42.9 226 100.0
Under 12 months 38 50.7 . 37 49.3 75 100.0
Over 1 year 83 44.9 102 55.1 185 100.0
TOTAL 1.881 61.4 1,180 38.6 3,061 100.0

National Police Force Survey. Information missing for 310 cases.
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police were notitfied more promptly. As in the case of female sexual victims,
there is no consistent trend between the time taken by male victims or by per-
sons on their behalf to report the offence and the police decision to lay a crimi-
nal charge. Of the 105 cases (15.8 per cent of the total) listed in Table 24.2 in
which the offence was reported more than a month after its occurrence, the
proportion of charges laid was greater than that for cases in which the police
were notified more promptly.

Table 24.2

Interval Taken by Male Victims
to Report Offences to the Police: Charges Laid

Interval Taken to Charges Against Suspects
Report Offence Not Laid Laid Total
by ¥Victim
Number | Per Cent | Number | Per Cent |Number| Per Cent
Immediately 158 599 106 40.1 264 100.0
Within 4 hours 35 58.3 25 41.7 60 100.0
Within 8 hours 7 58.3 5 41.7 12 100.0
Within 12 hours . 6 54.6 5 45.5 11 100.0
Within 16 hours 4 66.7 2 333 6 100.0
Within 24 hours 29 61.7 i8 383 47 100.0
Within 1-3 days 30 556 24 44.4 54 100.0
Within 4-7 days 26 65.0 14 350 40 100.0
Under 1 month 37 ' 56.1 29 439 66 100.0
Under 6 months 3t 42.5 42 57.5 73 100.0
Under 12 months 3 18.8 13 81.2 16 100.0
Ower | year 6 37.5 10 62.5 16 100.0
TOTAL 372 55.9 293 44.1 665 100.0

National Police Force Survey. Information missing for 107 cases.

When only those offences involving the specific sexual acts of vaginal and
attempted vaginal intercourse with females, and anal and attempted anal inter-
course with males and females are considered, the non-relationship between the
time taken to report the offence and the police decision to lay a criminal charge
is even more apparent. With respect to offences involving vaginal or attempted
vaginal intercourse with a female, the time taken by the female victim or by
someone on the victim’s behalf to notify the police was not a critical factor in
the police decision to lay a criminal charge (Tables 24.3 and 24.4).
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Table 24.3

Interval Taken by Female Victims to Report Offences
Involving Vaginal Intercourse to the Police: Charges Laid

Interval Taken

Charges Against Suspects

to Report
Acts of Not Laid Laid Total
Vaginal Intercourse

by Victims Number | Per Cent | Number | Per Cent [Number] Per Cent
Immediately 90 48.9 94 51.1 184 100.0
Within 4 hours 45 60.8 29 39.2 74 100.0
Within 8 hours 28 73.7 10 26.3 38 100.0
Within 12 hours 19 90.5 2 9.5 21 100.0
Within 16 hours L 250 3 75.0 4 100.0
Within 24 hours 22 62.9 13 371 35 100.0
Within 1-3 days 22 524 20 47.6 42 100.0
Within 4-7 days 17 60.7 1] 393 28 100.0
Under 1 month 28 58.3 20 41.7 48 100.0
Under 6 months 36 63.2 21 36.8 57 100.0
Under 12 months 10 38.5 16 6l.5 26 100.0
Over | year 27 37.5 45 62.5 72 100.0
TOTAL 345 54.9 284 45.1 629 100.0

National Police Foree Survey. Information missing for 57 cases.

Table 24.4

Interval Taken by Female Victims to Report Offences
Involving Attempted Vaginal Intercourse to the Police: Charges Laid

Interval Taken to Charges Against Suspecis
Report Acts of
Attempted Vaginal Net Laid Laid Total
Intercourse
by Victims Number | Per Cent | Number | Per Cent Number| Per Cent
Immediately 47 57.3 35 42.7 g2 100.0
Within 4 hours 15 55.6 12 44 .4 27 100.0
Within 8 hours 6 66.7 3 333 9 100.0
Within 1 2 hours H 25.0 3 75.0 4 100.0
Within 16 hours 1 50.0 l 50.0 2 100.0
Within 24 hours 11 78.6 3 21.4 14 100.0
Within -3 days 4 30.8 9 69.2 13 100.0
Within 4-7 days 8 72.7 k) 27.3 11 100.0
Under 1 month 13 68.4 6 31.6 19 100.0
Under 6 months 10 4315 13 56.5 23 100.0
Under 12 months 3 75.0 t 25.0 4 | 1000
Over | year 7 38.9 11 61.1 18 100.0
TOTAL 126 55.8 00 44.2 226 100.0

National Police Foree Survey. Information missing for 24 cases.
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Tables 24.5, 24.6, 24.7 and 24.8 pertain to offences involving acts of anal
or attempted anal intercourse with female and male victims, respectively. In
each instance, it is evident that the police decision to charge is largely
independent of the time taken to report. For offences involving acts of anal
intercourse with females, charges were laid in 23 out of a total of 32 cases
(71.9 per cent). For offences involving acts of attempted anal intercourse with
females, charges were laid in 24 out of a total of 41 cases (58.5 per cent). For

Table 24.5

Time Taken by Female Victims or by Persons on their Behalf
to Report Offences Involving Anal Intercourse

Interval Taken Charges Not Laid Charges Luid
te Report Acts
of Anal Number Accum. Number Accum.
Intercourse (n=9) Per Cent (n=23) Per Cent

Offences reported

within 24 hours 8 88.9 13 56.5
Offences reported
within 1 week 1 100.0 3 69.6
Offences reported
within 6 months . — -— 3 82.6

Offences reported
over 6 months
after occurrence - — 4 100.0

National Police Force Survey.

Table 24.6

Time Taken by Female Victims or by Persons on their Behalf
to Report Offences Involving Attempted Anal Intercourse

Imterval Taken to Charges Not Laid Charges Laid
Report Acts of
Attempted Ansl Number Accum, Number Accum.
Intercourse (a=17) Per Cent (n=24) Per Cent

Offences reported
within 24 hours 12 10.6 16 66.7
Offences reported
within 1 week 1 76.5 2 75.0
Offences reported :
within 6 months P - 88.2 3 87.5
Offences reported
over 6 months
after occurrence 2 100.0 3 100.0

National Police Force Survey.
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offences involving acts of anal intercourse with males, charges were laid in 35
out of a total of 55 cases (63.6 per cent). Although the number of cases in this
category is small, it should be noted that the proportion of suspects charged
with an offence involving anal intercourse with a young male (63.6 per cent) is
considerably higher than that for all offences against young male victims (44.2
per cent). For offences involving acts of attempted anal intercourse with males,
charges were laid in 16 out of a total of 39 cases (41.0 per cent).

Table 24.7

Time Taken by Male Victims or by Persons on their Behalf
to Report Offences Involving Anal Intercourse

Interval Taken . Charges Not Laid Charges Laid
to Report Acts
of Anal Number Accum. Number Accum.
Intercourse (n=20) Per Cent (n=3%) Per Cent
Offences reported
within 24 hours 8 40.0 14 40.0
Offences reported
within 1 week 4 60.0 7 60.0
Offences reported
within 6 months 8 100.0 12 94.3
Offences reported
over 6 months
after occurrence — — 2 100.0

National Police Force Survey.

Table 24.8

Time Taken by Male Victims or by Persons on their Behalf
to Report Offences Involving Attempted Anal Intercourse

Interval Taken to Charges Not Laid Charges Laid
Report Acts of
Attempted Ansl Number Accum, Number Accum.
Intercourse (n=23) Per Cent (n=16) Per Cent

Offences reported
within 24 hours 16 69.6 7 43.8
Offences reported
within 1 week 4 87.0 3 62.5
Offences reported )
within 6 months 3 ) 100.0 3 81.3
Offences reported
over 6 months
after occurrence — — 3 100.0

National Police Force Survey.
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The findings indicate that the time taken by a young victim of an alleged
sexual abuse or by someone on the victim’s behalf to report the offence to the
police is not a critical factor in the police decision to lay a criminal charge. One
can also infer that, at least from the police perspective, the likelihood that a
young victim is making a true allegation is not a function of the promptness
with which the incident is reported to the police. The findings strongly support
the view that no particular inferences concerning the victim’s credibility should
be drawn merely because the victim did not complain “at the first reasonable
opportunity”.

In view of the significant proportion of cases in which criminal charges
were laid, notwithstanding that a month or more had elapsed since the date of
the offence, it is evident that the police are mindful of the considerations
which may prevent prompt reporting of these incidents. These findings support
the Committee’s recommendation given in Part III of the Report that the evi-
dentiary rules concerning the doctrine of “recent complaint” in prosecutions
for sexual offences be abrogated by statute,

Identity of Persons Contacting the Police

Due to the youth of some sexual victims, and for a variety of other rea-
sons, the police will often be notified of the offence by someone other than the
victim. The identity of the persons who reported these sexual offences against
young persons to the police is presented in Tables 24.9 and 24.10. A caveat
needs to be entered concerning these findings. In police terminology, the “com-
plainant™ is the person who reports an alleged offence to the police, and this
will often be a person other than the victim of the offence. Some Canadian
police forces, however, appear to have adopted the practice of designating on
the police occurrence form the victim as the complainant in all cases, even
though the body of the police report clearly indicates that someone other than
the victim actually notified the police. Where this occurred, the person who
notified the police was specified as the complainant for the purposes of the
Committee’s research.

In a large number of cases, the victim was listed as the complainant on the
police occurrence form but the investigating officer gave no indication concern-
ing who actually called the police. Although each general occurrence form used
by the police forces of each city in the Committee’s survey contained the cate-
gory “complainant”, there often was uncertainty in this regard in relation to
the information provided by the investigating police officer. The implication of
this reporting practice, to the extent that it occurs, is that the number of vic-
tims designated as “complainants™ in the police sense, and the corresponding
percentage of victims listed as “complainants” in the police sense, are inflated
figures. This is particularly so in relation to reported offences against younger
children. :
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Overall, about four in five sexual offences against young females were
reported to the police either by the victim herself (45.8 per cent) or by her par-
ents (33.1 per cent). Child protection services accounted for about one in 22
police referrals (4.6 per cent), while referrals from medical or health workers
constituted about one in 132 (0.8 per cent). Other persons accounted for 15.7
per cent of referrals to the police.

Predictably, the likelihood that female victims themselves reported the
offence to the police increased progressively with older victims. On the other
hand, these offences came to the knowledge of the police through the agency of
the victim’s parents more often where the victim was a young child. That police
referrals by child protection services decreased markedly with female victims
16 and older is noteworthy. This is partly a function of the legal mandate of
these services, which does not extend to young persons over a certain age; in
Ontario, for example, this age is 16,

As with female victims, about four in five sexual offences against young
males were reported to the police either by the victim himself or by the victim’s
parents (83.0 per cent). Even so, a smaller proportion of male victims than
female victims themselves reported the offence (33.0 versus 45.8 per cent), and,
correspondingly, a larger proportion of male victims’ parents than female vic-
tims’ parents brought the offence to police attention (30.0 versus 33.1 per
cent). Child protection services accounted for about one in 25 police referrals
(3.9 per cent), while referrals from medical or health workers constituted only
one in 1,000 (0.1 per cent). Other persons accounted for 13.0 per cent of refer-
rals to the police. The age trends in reporting with respect to male victims are
comparable to those observed for female victims. The likelihood that male vic-
tims themselves reported the offence to the police increased with older victims;
correspondingly, the parents of male victims accounted for progressively fewer
police referrals concerning older victims.

At least with respect to pre-adolescent victims, it is evident on the basis
of these findings that sexual offences against them were brought to police
attention predominantly by persons other than the victims themselves. These
children either made statements to someone concerning the offence or acted in
a manner that aroused someone’s suspicions, both of which resulted in the
police being notified.

Under the current rules of evidence, however, many of these statements
by child sexual victims would constitute hearsay and would be inadmissible in
court. Moreover, under current legal doctrine, a large proportion of these
young sexual victims would likely be deemed incompetent to testify, notwith-
standing that their “allegations” are considered to be legitimate by the police.
These findings strongly underscore the need for reform of the legal rules con-
cerning the testimonial competency of children and the admissibility of hear-
say statements along the lines recommended by the Committee in Part III of
the Report.
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“Founded” Occurrences

An occurrence investigated by the police is considered to be founded if the
investigation indicates that the offence did occur, and unfounded if the investi-
gation indicates that the offence did not occur. The founded-unfounded distine-
tion is an internal police evaluation based on the results of its investigation.
Whether or not charges are laid, however, depends on considerations relating

Table 24.11

Reports of Sexual Offences against Female Victims
Listed by the Police as Founded Occurrences: By Age of Victim

Offences Listed as Founded Occurrences
Age of Female Unfounded Founded Total
Yictims
Number | PerCent | Number | Per Cent | Number | Per Cent
Under age 7 26 5.5 443 94.5 469 100.0
711 years 28 39 689 96.1 717 100.0
12 — 13 years 33 7.0 439 930 472 100.0
14 - 15 years 66 9.0 670 91.0 736 100.0
16 — 17 years 66 16.3 339 83.7 405 100.0
18 — 20 years 55 11.5 423 B8.5 478 100.0
TOTAL 274 8.4 3,003 91.6 3277 100.0

National Police Force Survey. Information missing for 94 cases.

Table 24.12

Reports of Sexual Offences against Male Victims
Listed by the Police as Founded Occurrences: By Age of Victims

Offences Listed as Founded Occurrences
Age of Male Unfounded Founded Total
Victims
Number | Per Cent | Number | Per Cent | Number | Per Cent
Under age 7 15 7.4 187 92.6 202 100.(_}
7 - 11 years 9 34 258 96.6 267 100.0
12 - 13 years 5 5.1 94 94.9 99 100.0
14 — 15 years 3 2.6 113 97.4 116 100.0
16 - 17 years k! ll.! 24 88.9 27 100.0
18 — 20 years 1 38 25 26.2 26 100.0
TOTAL 36 4.9 701 95.1 737 100.0

National Police Force Survey. Informatiﬁn missing for 35 cases.
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to the likelihood of securing a conviction in court. For example, the police may
consider that an occurrence involving a sexual offence against a child was
“founded” in the sense that they believed the event happened, but they may not
lay charges because: the suspect cannot be found; the child victim (and princi-
pal Crown witness) will likely be deemed incompetent to testify at trial; there is
no corroboration; the victim is unwilling to testify to the event; the victim’s par-
ents are unwilling to subject their child to the trauma of the trial process; or for
other reasons. The reasons why charges were not laid by the police are con-
sidered following the review of founded and unfounded occurrences.

For both sexes and for victims of sexual assaults of all ages up to 20,923
per cent of all occurrences were considered to be “founded” by the police. Con-
versely, only 7.7 per cent, or about one in every 13 occurrences, were listed as
“unfounded”.

Sex of Percentage of Percentage of
Victim Occurrences Unfounded Occurrences Founded
Females 8.4 91.6
Males 4.9 251

With respect to female victims, there is a slight but statistically insignifi-
cant trend with age; the proportion of founded occurrences bottoms out in the
16-17 year category, and then rises again. Even so, the critical finding is that
well over nine in 10 reported occurrences involving young female victims were
considered to be “founded”. With respect to male victims, there is no signifi-
cant variation in the proportion of founded occurrences depending on the ages
of victims.

These findings are significant in light of the traditional legal assumptions
about the testimonial trustworthiness of young sexual victims. As noted, 92.3
per cent of all occurrences were considered to be “founded” by the police, and
the trends with age were statistically insignificant. The findings with respect
to children under age 14 are especially salient; the proportion of “founded”
occurrences is in the 95 per cent range for victims of both sexes. It is evident
that the police not only belicved that the vast majority of reported incidents
had actually occurred, but also that their assessments in this regard were
largely independent of the age of the young sexual victim. Further, the alleged
danger of false allegations being made by persons on behalf of very young chil-
dren is not borne out. The findings provide strong support for the reforms to
children’s evidence and hearsay recommended by the Committee in Part III of
this Report.

Charges Laid

That an occurrence is considered “founded” does not necessarily mean
that criminal charges will be laid. For victims of both sexes and of all ages in
the survey, charges were laid in about twao in five incidents (40.3 per cent).
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Table 24.13

Charges Laid by the Police against Suspects in Relation to Sexual Offences
Committed against Female Victims: By Age of Victims

Charges Laid Against Suspects
- Age of Female Not Laid Laid Total
Victims -
Number | PerCent | Number | Per Cent | Number | Per Cent
Under age 7 294 63.9 166 36.1 460 100.0
7—11 years 410 57.6 302 42.4 712 100.0
12 - 13 years 257 54.7 213 453 470 100.0
14 — 15 years 443 60.5 289 395 732 100.0
16 — 17 years 260 64.4 144 356 404 100.0
18 — 20 years 318 67.2 155 328 473 100.0
TOTAL 1,982 61.0 1,269 39.0 3,251 100.0

National Police Force Survey. Information missing for 120 cases,

Table 24.14

Charges Laid by the Police against Suspects in Relation to Sexual Offences
Committed against Male Victims: By Age of Victims

Charges Laid Against Suspecis
Age of Male Not Laid Laid Totxl
Victims
Number | Per Cent | Number | Per Cent | Number | Per Cent
Under age 7 143 71.5 57 28.5 200 100.0
7-11 years 134 51.0 129 45.0 263 100.0
12 — 13 years 47 48.4 50 51.6 97 100.0
14— 15 years 39 34.5 74 65.5 113 100.0
16 — 17 years 13 520 12 48.0 25 100.0
18 — 20 years 17 65.4 9 34.6 26 100.0
TOTAL 393 54.3 33 45.7 724 100.0

National Police Force Survey. Information missing for 48 cases.

Whether charges were laid against a suspect did not vary appreciably with
the sex of the victim. The proportion of charges laid peaks in the 12-13 age
group for girls {45.3 per cent) and in the 14-15 age group for boys (65.5 per

cent).
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Sex of Percentage of Percentage of

Victim Charges Not Lald Charges Laid
Females 61.0 39.0
Males 54.3 457
Average 59.7 40.3

What is striking about thesé findings is that the proportion of charges
laid in occurrences relating to both male and female victims under 16 is
greater than that for victims in the 16-20 category. The police were no more
reluctant to act on the allegations of young children than they were on the alle-
gations of older teenagers; if anything, the reverse is true. To the extent that
the police decision to charge is contingent on the assessment that the victim’s
allegation is true, these findings belie the notion that the credibility of child
sexual victims is appreciably less than that of older sexual victims, These find-
ings furnish support for the reforms to the evidentiary rules concerning young
children and hearsay recommended in Part IIT of this Report.

Reasons Why Charges Were Not Laid

The findings given in Tables 24.15 and 24.16 list the principal reasons why
criminal charges were not laid, broken down by the sex and age of the victim.
In many instances, no charge was laid for a variety of reasons; each reason was
noted in collecting this information from police records. Consequently, the
number of *reasons charges not laid™ greatly exceeds the total number of cases
in which charges were not laid. Further, it was impossible to determine from
the police records the relative weight that each of several reasons given may
have contributed to the decision not to charge. Although each contributing fac-
tor was noted, no inferences were made concerning the relative importance of
that factor in the police’s decision not to lay a charge. Some factors, of course,
would naturally be of controlling importance, for example, where the identity
of the suspect was unknown.

The findings with respect to male and female victims, considered together,
indicate that:

« In about one in three cases {males, 30.8 per cent; females, 33.8 per cent),
charges were not laid because the identity of the suspect was unknown.

» In about one in five cases (males, 21.4 per cent; females, 17.3 per cent),
there was no physical evidence (for example, no presence of semen after an
alleged rape) was a contributing factor in no charge being laid.

s In aboui one in five cases (males, 26.2 per cent; females, 17.7 per cent),
there was no corroboration of the victim's story (for example, a complete
denial by the suspect coupled by a lack of other witnesses) was a contribut-
ing factor in no charge being laid:

 In about one in six cases (males, 18.8 per cent; femnales, 13.7 per cent}, the
intervention of a social service agency (and, in some cases, the institution of
child protection proceedings) was a contributing factor in no criminal
charge being laid. '
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* In one in four cases concerning male victims (25.4 per cent} and in more
than one in five cases concerning female victims (21.0 per cent), the sus-
pect was cautioned but not charged.

Identity of Suspect Unknown

The proportion of cases in which the identity of the offender was unknown
increases with the victims’ ages. This trend is particularly apparent with
respect to female victims. The findings suggest that young children were more
apt either to know the identity of their assailants or to disclose this information
than were older children and teenagers.

Age of Child

The results here are predictable. Children under the age of seven, gener-
ally speaking, would likely be held incompetent to give even unsworn testimony
at trial. It is therefore not surprising that the “age of child” constituted the
main reason cited in police decisions not to charge in cases where the victim
was under seven years of age, irrespective of the sex of the victim. In the
absence of a confession by the offender or other strong confirmatory evidence,
prosecutions of offenders who sexually assault very young children are often
pointless. The findings indicate that the police are aware of these practical
realities and, instead of charging suspected offenders, use the expedient of a
caution proportionately more often in cases in which the victim is very young,

The importance of the child’s age as a factor influencing the decision not
to charge drops off sharply for victims who are 12 years-old and older. Chil-
dren of these ages would normally be held competent to testify under current
legal doctrine.

Lack of Corroboration

These findings are significant especially with respect to male and female
victims 14-20 years of age. It would appear that, at least in some instances, the
police did not charge for reasons of “lack of corroboration”, even where the
suspect could have been charged with an offence for which corroboration was
not required by law, for exampie, rape and indecent assault on a female. The
offence-specific findings concerning “lack of corroboration™ are presented later
in this chapter,

Credibility of Victim Questioned
These findings are striking when viewed in relation to the ages of victims.

At least as far as the police are concerned, the credibility of young sexual vic-
tims decreased with age, irrespective of the sex of the victim. It strongly
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appears that sexual victims of both sexes under the age of 12 were considered
more credible than older sexual victims, and that victims 16-20 were perceived
to be the least credible.

These findings refute the assumption that the allegations of young sexual
victims are intrinsically less trustworthy than these of older victims, and argue
against the need for special corroboration requirements where young children
are concerned. The findings also provide empirical support for the reforms to
children’s evidence and hearsay récommended in Part 111 of this Report,

Credibility of Witness Questioned

This reason came up too seldom to indicate a trend. The Committee’s
findings indicate that only rarely in cases investigated by the police was there a
witness to a sexual assault on a young person.

Victim Unwilling to Testify

This factor becomes progressively more important with older victims. That
this reason appears only rarely with respect to young children is not surprising;
where the police feel that a child victim will be incompetent to testify, the
child’s willingness to testify is somewhat academic. The significance of this fac-
tor in relation to older victims can perhaps be attributed in part to the victims’
reluctance to submit to the criminal trial process.

Parents Unwilling to Lay Charges

This occurred rarely, and was only a factor where the victim was a child or
young teenager.

Details of Offences Vague

This reason was a contributing factor in about one in 10 cases and
increased in importance with the age of the victims, peaking in the 16-17 year
group for both sexes. That this was a relatively minor factor in cases involving
children under 12 is yet another refutation of the assumption that young chil-
dren are incapable of speaking effectively on their own behalf. On the other
hand, the relative prominence of this factor with respect to older teenagers may
be accounted for in part by a reluctance to recount the details of the offence or
to identify an offender known to them.

Social Service Agency Intervention

The intervention of a social service agency was a factor in the police not
laying criminal charges mainly with respect to children under 16. Many child
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care professionals feel that the institution of “parallel” legal proceedings
against an offender (namely, both in criminal court and in child welfare court)
is counter-productive, unless the laying of a criminal charge will serve a prag-
matic purpose, for example, ensuring that an incestuous father stays away from
his daughters.

Suspect Cautioned by Police

The use of informal “cautions™ against suspected offenders happened most
often where the victim was under 14, and particularly, where the victim was
under seven years of age. As noted, in the absence of a confession by the
offender or other strong confirmatory evidence, prosecutions of offenders who
sexually assault very young children are often futile, It would appear that the
police are aware of these practical realities, and caution suspected offenders
proportionately more often where the child is very young. On the other hand,
the use of cautions in cases of older victims may in part be attributable to dis-
cretionary decisions by police officers that a ¢riminal charge would not be
appropriate in the circumstances {for example, consensual sex between two 19
year-old males).

Reasons Charges Were Not Laid by Types of Offences

The principal reasons why charges were not laid enables certain inferences
to be drawn concerning how police charging practices are influenced by differ-
ent reasons and in relation to the ages and sexes of the victims. Additional
insights can be gained by considering these “reasons not to charge” in light of
the different categories of sexual offences which the police are called upon to
investigate. As noted, that a police occurrence form specifies, for example,
“rape” as the most appropriate charge in the circumstances does not mean that
the suspect could be successfully convicted of rape at trial. Even so, to the
extent that the type of offence indicated on the police occurrence form requires
certain key elements to be proven, the following findings are useful in consider-
ing how the police decision not to lay a charge may be influenced by the nature
of the offence being investigated.

In Table 24.17, the number of “reasons charges not laid” exceeds the total
number of cases in which charges were not laid, The percentages reported are
based on the total number of instances a given reason was reported with respect
to a specified offence, relative to the total number of cases involving that
reported offence in which charges were not laid. Since more than one reason
was often cited in investigations relating to a particular offence the total per-
centages under each offence exceed 100.0 per cent. A case in which no charges
were laid is hereinafter called an “uncharged case”.
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Identity of Suspect Unknown

The highest proportion of uncharged cases in which it was reported that
the suspect’s identity was unknown concerned the offence of attempted rape
(62.3 per cent); this reason was reported in about one in three uncharged cases
of rape, indecent assault on a female, indecent assault on a male and gross
indecency. These five offences accounted for 98.6 per cent of the uncharged
cases in which it was reported that the suspect’s identity was unknown. That
this reason was progressively more prominent with respect to older victims is
illustrated in Table 24.18.

Table 24.18

Reasons that Police Charges Were Not Laid
by Age of Complainant: Suspect Unknown

Type of Offence
Indecent Indecent
Age of Assault Assault Gross
Complainant Rape Attempted Female Male Indecency
(n=68) (E:spg) (n=552) (=113 (n=31)
Per Cent Per Cent Per Cent Per Cent Per Cent
Under age 7 o — — 22,5 19.7 26.1
7 —11 years 333 50.0 327 41.4 40.7
12 — 13 years 33.3 60.0 389 26.2 14.3
14 — 15 years 29.9 55.6 36.4 38.2 57.1
16 - 17 years 354 60.0 56.2 41.7 571
18 — 20 years 217 833 74.5 41.7 80.0
TOTAL 311 62.3 37.7 314 373

National Police Force Survey. Non-accumulative totals based on the proportion of cases in which
the suspect was unknown to the number of charges not laid for each offence and by age group. The
five offences listed account for 98.6 per cent of the cases in which charges were not laid because the
identity of the suspect was unknown.

This tendency is remarkable, especially in relation to the offences of inde-
cent assault on a female and indecent assault on a male. The identity of the
suspect was reported to have been unknown in only about one in five of the
uncharged cases of indecent assault female (22.5 per cent) and indecent assault
male (19.7 per cent) concerning victims under seven years of age. The impor-
tance of this factor increased progressively with older victims: the identity of
the suspect was reported to have been unknown in three in four of the
uncharged cases of indecent assault female (74.5 per cent) and in more thin
two in five of the uncharged cases of indecent assault male (41.7 per cent) con-
cerning victims in the 18-20 age group. These findings strongly suggest that
older children and.teenagers are less apt cither to know the suspect’s identity or
to disclose the suspect’s identity, than are younger children.
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Age of Child

The offences of indecent assaunlt on a female, indecent assault on a male,
and gross indecency accounted for 96.1 per cent of the uncharged cases where
the age of the child was given as a reason why charges were not laid. For rea-
sons discussed earlier, the findings given in Table 24.19 indicate that this fac-
tor was, predictably, more important in cases involving victims under the age
of 12. .

Table 24.19

Reasons that Police Charges Were Not Laid
by Age of Complainant: Age of Child

Type of Offence
Indecent Assault Indecent Assault
Age of Female Male Gross Indecency
Complainant {n=171) (n=62) {n=13)
Non Accumulative Per Cent
Under age 7 38.4 37.9 304
711 years 12.9 7.8 22.2
12 - 13 years ' 4.7 24 —
14— 15 years 1.0 — —-
16 — 17 years 1.2 —_ ' —
18 — 20 years 1.4 8.3 —
TOTAL 48 ' 6.7 15.7

National Police Force Survey. Non-accumulative totals based on the proportion of reports citing
the age of the child to the number of charges not laid for each offence and by age group, The three
offences listed accounted for 96.1 per cent of cases where the age of the child was given as a reason
why charges were not laid. The 10 other instances in which the age of the child was reporied as a
reason for not laying charges were: rape (2); attempted rape (1); sexual intercourse with a female
under 14 (4}; sexual intercourse with a female 14 or 15 (1); and incest (2).

Lack of Physical Evidence

The seven offences listed in Table 24.20 account for 97.1 per cent of the
uncharged cases in which lack of physical evidence was cited as a reason why
charges were not laid. In general, this reason becomes less prominent with
older victims. This finding is not surprising in light of the fact that the law pre-
sumes older persons to be more trustworthy than young children and, corre-
spondingly, the need. for independent evidence is most compelling where the
victim is a young child.
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Lack of Corroboration

The seven offences listed in Table 24.21 accounted for 97.4 per cent of the
uncharged cases in which lack of corroboration was cited as a reason why
charges were not laid. The prominence of this reason in cases where the victim
was under age 14 can be explained by the fact that the evidence of an unsworn
child is required by statute to be corroborated, and that even the evidence of a
young child who is sworn as a witness is subject to the common law “corrobo-
ration warning rule”. Further, when these findings were collected, a mandatory
corroboration requirement applied to the offence of incest. The findings indi-
cate that the police were aware of these legal requirements, and tended to
“screen out™ cases which, due to lack of corroboration of the complainant’s
story, would be pointless to bring to trial.

What is surprising, however, is the extent to which “lack of corroboration™
was a factor in non-charging with respect to victims in the 14-20 age category.
With the exception of incest, none of the offences listed in Table 24.21 required
corroboration as a matter of law. These findings can be interpreted in at least
three different ways. Either the police are uninformed about when corrobora-
tion is required as a strict matter of law, or they make assessments that, with-
out some kind of confirmatory evidence the likelihood of securing a conviction
in the particular circumstances is slender. Alternatively, the lack of corrobora-
tion may have been the decisive factor where the complainant’s credibility is
otherwise doubted. Each of these considerations, or some combination of them
and others, may have operated in any particular case.

Complainant’s Credibility Questioned

That the complainant’s credibility was questioned in almost half (47.0 per
cent) of the uncharged rape cases is the most significant of the findings given
in Table 24.22. The findings suggest that in a significant proportion of cases
the police seem to be sceptical about the veracity of all purported rape victims,
whether children, young teenagers or older teenagers. Apart from the
uncharged rape cases, the general trend is that the police are more doubtful of
the veracity of older as opposed to younger sexual victims. This trend has been
previously noted.

Complainant Unwilling to Testify

This reason for not laying charges listed in Table 24.23 was most conspic-
wous in relation to the uncharged cases of rape, sexual intercourse with a
female under 14, females 14 or 15, and incest. When viewed in relation to the
victims® ages, it becomes apparent that the prospect of testifying is a greater
inhibiting factor where the victim is older. It is unknown why almost half (44.4
per cent) of the 24 uncharged cases of sexual intercourse with girls 14 or 135
cited the reason that the complainant was unwilling to testify. The section
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146(2) offence is one where the complainant’s lack of consent need not be
proved, but she must be shown to have been “of previously chaste character”.
Although the number of uncharged incest cases was small, that one in three
cited the complainant’s unwillingness to testify as a reason why charges were
not laid is scarcely surprising, given the painful circumstances inherent in an
incest trial.

Spouse of Suspect Unwilling to Testify

This was only a factor in relation to four sexual offences. When the find-
ings were collected, the spouse of an offender charged with indecent assault
female or indecent assault male could not be compelled to testify against him;
it is not surprising, therefore, that these two offences are virtually not repre-
sented in these findings, With respect to the offences of incest and gross inde-
cency, it is probable that, in the uncharged cases in which this reason was cited,
the police considered that compelling the offender’s spouse to testify against
him would do more harm than good. It is also possible that the wife of the
offender claimed the “interspousal communications” privilege (considered in
Chapter 19, Evidence of an Accused’s Spouse).

Details of Offence Vague

This reason was cited most often in uncharged cases involving sexual
offences to which considerable social stigma attaches: rape (27.9 per cent) and
incest (24.4 per cent). A breakdown by ages of victims is presented in Table
24.24, As noted previously, it is apparent from these findings that young chil-
dren are no more prone to giving vague accounts to the police than are older
children, '

Social Agency Intervention

That charges were sometimes not laid because of the intervention of a
sacial service agency was particularly notable in cases of incest: in three of five
uncharged incest cases (60.0 per cent), no criminal charges were laid against
the offender because of an agency’s intervention on the child’s behalf (Table
24.25), Overall, this reason was a factor in about one in seven uncharged cases
(14.8 per cent), and was especially apparent in cases involving victims under
the age of 16.

Suspect Cautioned by the Police

The importance of the victim’s age in influencing whether the police cau-
tion instead of charge is suggested by the findings given in Table 24.26. As
noted earlier, the use of informal police “cautions” happened most often where
the victim was under ‘14, and particularly where the victim was under seven
years-old. It is evident that the police were aware of the practical realities of
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successfutly prosecuting sexual offenders against young victims, and accord-
ingly, gave “cautions™ proportionately more often where the child victim was
very young. It is significant, for example, that in about one in three uncharged
indecent assault cases (female victims, 33.0 per cent; male victims, 30.3 per
cent) where the victim was under seven years of age, the suspect was cautioned
but not charged. That the suspect was cautioned but not charged in eight rape
cases and seven buggery cases is difficult to account for. With respect to the
uncharged incest cases, it is likely- that each of the seven suspects who were
cautioned but not criminally charged was nonetheless made a party to child
protection proceedings instituted on the child’s behalf.

Summary

1.

Most offences were reported to the police within 24 hours (65.3 per cent);
more than three quarters were reported within one week of their occur-
rence (76.4 per cent). The findings indicate that the time taken by a young
victim or someone on the victim's behalf was not a critical factor in the
police decision to lay a criminal charge.

. For pre-adalescent victims, sexual offences against them were brought to

police attention predominantly by persons other than the victims them-
selves. The likelihood that victims themselves reported the offence to the
police increased sharply with older victims.

. Nine in 10 occurrences (92.3 per cent) were considered to be ‘founded’ by

the police; the trends in this regard in relation to the age of the victims
were statistically insignificant. For children under 14 years-old, the pro-
portion of ‘founded’ occurrences was in the 95 per cent range. The findings
indicate that the police believed that the vast majority of the reported inci-
dents had actually occurred.

. Charges were laid in two in five cases (40.3 per cent) investigated by the

police. Whether charges were laid did not vary appreciably with the sex of
the victim but the proportion of charges laid was greater in cases involving
children under age 16 than that for older victims. The police were no more
reluctant to act on the allegations of young children than on those of older
adolescents.

. The reasons why charges were not laid varied by the age and sex of the

victims 2nd in relation to the types of sexual offences committed. Propor-
tionately more of the younger victims knew the identity of the suspected
offender than did older children and adolescents.

. The ‘*age of the child’” was the main reason cited in decisions not to lay

charges in cases in which the victim was under seven years-old.

. The findings do not éupport the assumption that younger victims are less

credible than elder victims. On average, victims under age 12 were con-
sidered more credible than adolescents; victims between 16 and 20 years-
old were perceived to be the least credible.

. Proportionately more older victims than younger victims were unwilling to

testify.
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9.

10.

11,

A similar trend occurred in relation to the details of the offences being
reported to be too vague to permit the laying of charges. This factor
increased with the age of victims.

The intervention of a social service agency was a factor in the police not
laying charges mainly with respect to children under age 16.

The use of informal ‘cautions’ against suspected offenders occurred most
often when the victim was under age 14, and particularly, where the vic-
tim was under age seven.



