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PREFACE.

Hanppook orF Canapian MILITARY Law is the result of a
civilan lawyer, and a professional soldicr with many years
practical experience in military law, putting their heads together
with the object of achieving a book which would simplify the
study ‘of military law. The lawyer wrote, the soldier criticized;
both lawycer and soldier will be content if their object has been

achieved, The verdict lies with the reader.

The book provides, in one volume, a handy exposition of the
subject of military law in such form as to be of some practical
value to those who may have occasion to refer to it, civilians
as well as soldiers and officers. For the convenience and assist-
ance of those charged with the maintenance and enforcement of
discipline and the conduct of courts-martial, such paragraphs and
sections of statutes and regulations as would normally most
frequently be referred to, have been quoted wverbalim to relieve

" them from the necessity of searching the original sgurces.

This volume is not intended, however, in any way to replace
any of the official texts, to which the rcader is recommended for
a more exhaustive treatment of the subject.

Burrell M. Singer,
Buarrister-al-Law
R. J. 5. Langford,
Lieut.-Colonel
Osgoode Hali,
Toranto,
May 1st, 1941,
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STATUTES.

THE ArMY Act. 44 & 45 Viet. C. 38, This may be found (as
amended by successive Army and Air Force (Annual) Acts) in
Manual of Military Law, 1929 edition, reprinted in 1939, which
aiso contains the Rules of Procedure.

CrivixaL CobeE. R.5.C. 1927 ¢, 36.

THE DEPARTMENT oOF NATIONAL WaRrR SErvices Act, 1940.
5.C. 1940 ¢.22.
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1940 ¢.13.
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ABBREVIATIONS
AA The Army Act.
C.C . Criminal Code.
COT.C............. .. Canadian Officers Training Corps,
K.R. (Can.)...... King's Orders and Regulations for the
Canadian Militia.
MMUL..... ................... Manual of Military Law.
RP..... ... Rules of Procedure.
RS.C......... ... ... ...... Revised Statutes of Canada.
RS.OQ............. ... ... .. Revised Statutes of Ontario.
B.C ... Statutes of Canada.
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PAGE HEADINGS

The reader will find the number of the page where any par-
ticular matter is dcalt with in this book, by referring to the
Table of Contents, which divides and sub-divides the text into
titles, sub-titles, sections and sub-sections, each dealing with
a different topic. For additional convenience, that portion of
the Table of Contents dezaling with each chapter also precedes
the text of the chapter.

The heading on cach page shows the number and the subject,
of the chapter of which it forms a part, followed by a symbol
which indicates the full extent of the contents of the page.
For example, the heading on page 128, which is V—COURTS
AND TRIBUNALS—D.Lb.i.-D.Lb.ii indicates that page 128 is
a part of Chapter V which deals with the subject of Courts und
Tribunals and that the page

und ends with a part
of sub-section iii.

commences with ¢ part
of sub-section i.

of section b. of section b.
of Sup-TiTLE 1. of Sup-TiTLE 1.
of TrrLe D. of T1TLE 0,

as they appear o the Table of Contents and, in heavy type, in
the text,
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CHAPTER I

INTRODUCTORY.

A. DISTINCTIONS BETWEEN MILITARY LAW, CIVIL
LAW AND MARTIAL LAW.
1. MiLiTARY Law.
2. CiviL. Law.
3. MarTIaL Law.
a. The Powers exercised by Military Commanders
in the Field.
b. A certain State of Relations between the Military
and Civil Authorities in time of Emergency,

B. HISTORY OF MILITARY LAW,

A. DISTINCTIONS BETWEEN MILITARY LAW,
CIVIL LAW AND MARTIAL LAW.

Preliminarily, in order to avoid terminological confusion,
the distinctions between the terms “Military Law'™, “Civil
Law" and “Martial Law" must be recognized.

1. MILITARY LAW. The term “Military Law'' designates
the system of law which applies to and prescribes the special
rights and duties of soldiers, as such. It is a statutory code
of law which, generally speaking, is administered by military
tribunals {see the Militic Act, which provides an exception
to this general rule) in contradistinction to Civil Law, which
is administered by the civil courts. It deals with administra-
tive matters such as terms of service, enlistment, discharge
and billeting as well as disciplinary matters such as offences,
trial and punishment for committing them, ez, It is often
used with reference to the disciplinary provisions alone,
although, as stated above, it is concerned, also, with admini-
strative matters raised by the exigencies of military service.



2 I-INTRODUCTORY—A.2.-A.3.a.

2. CIVIL LAW. The term "Civil Law®, as used in this
book, designates the general law of the land to which, subject
to some minor exceptions, all persons, including soldiers as
well as civilians, are amenable, in contradistinction to Mili-
tary Law, to which only soldiers are amenable. And the term
is not used here in contradistinction to, but includes what is
known as, Criminal Law. It embraces all the law (except
Military Law) in force in Canada, whether of Dominion,
Provincial or Municipal origin. It is administered exclusively
by the civil authorities.
3. MARTIAL LAW. The term “Martial Law" designates, in
reality, no system of law at all, and it is not recognized, as such,
by English or Canadian jurisprudence. Itisnot Military Law and
it is not Civil Law. In its proper sense, the term means the
suspension of ordinary law, and the temporary government of a
country or parts thereof by military authorities. Thereis nothing,
either in England or in Canada, such as there is in many foreign
countries, corresponding to a ‘‘Declaration of a State of Siege or
Emergency”, under which the authority ordinarily vested in the
civil power for the maintenance of order passes entirely to the
armed forces. Itisa kind of law of necessity, expressed in Orders
and Regulations of the military authorities, in exercise of their
power to enforce order, when confronted with such a situation of
disorder, that the ordinary law enforcement agencies cannot
function or, by reason of conquest, have lost the right to function.
Although Martial Law is not Military Law, it is of some import-
ance that soldiers should have some familiarity with fts attributes.
More particularly, it describes
a. The Powers exercised by Military Commanders in the
Field. What is done by a commander-in-chief in occupation of
foreign tertitory, in his relations with the inhabitants of such
foreign territory, is not a matter for the eivil courts of his own
country. It is governed by the International Law rules of
warfare to a large extent. Martial Law, in this sense, forms part
of what are known as the “Customs of War™, By these custotns,
for the most part tacitly, and in some cases explicitly, agreed upon
between “civilized” nations, the commander of an army in
occupation of a foreign country governs his troops by the Military
Law of his own country, while he imposes such laws and regula-

I—INTRODUCTORY—A.3.a-A.3.b. 3

tions upen its inhabitants, as he deems necessary for the securi }liy
of his forces and for the maintenance of good og‘der among t (;
population. It is this species of Martlal_ Lav&: which the.Dulge }(:
Wellington had in mind when he described. it as Ythe will of the
General in Command of the Army. The Great War made many
¢hanges, and more are being made du}'mg the present war, I_t is
a matter of military and political policy. The powers exermged
by a military commander in the ﬁelfl seem to include, al'so, an
undefined residuum of power to inflict pumshme:-nt on hl:v,‘awn
soldiers, without recourse to the regularly constituted lm:htary .
courts, if, in his opinion, such a state of emergency exists that
drastic action is necessary to prevent a cqmple_te fallure'dof
discipline. For example, 2 ccn}‘lmanderqn-chlf:f mlght consider
it necessary to order his tanks into action against his own mean,
who are mutinying, or who have fallen into such a state of panic-
stricken rout as jeopardizes the safety of the vn_!hole‘arr_nyl._ Flor
any such exercise of discretion, a cqmmander-m-chlefl 1s .}abh(?,
of course, to be put in a position of being c?lle_d upot to justify hns
action before a civil court at home. B].lt, if h_ls action, taking 1;) 1e
surrounding circumstances into consideration, was reasudna e
and necessary, it is unlikely that the court \n.'ould ch}r arllly
remedy against him, though it is usulal for Parliament, after the
war, to pass Acts of Indemnity covering such cases. y

b. A certain State of Relations between the Military and
Civil Authorities in Time of Emergency. The nature of thsi-
state of relations between military and civil autho_nt;es in tlm}elz of
emergency is difficult to define \.vith accuracy, owmg to (Ii;art zf
authority on the matter. But it has been held by the ouhse
[.ords, in a decision that would be bmdlng_ on our courts, that a
military tribunal, set up after a proclamation of Martial La}V_, is
not a person or body in the nature of an inferior court E:xercmup%
iurisdiction, but only an advisery committee of officers to assis
the Commander-in-Chief. It follows, tlllt?rt?fore, that such a
tribunal is not subject to an order of prl{)hlbltlorl. .

It is not easy to state the precise legal effect of such an
emergency. Various statutes have been ena_cted_ 80 as to i{'emovei
.as far as possible, the actions of the Executive, in time o er;zrg
ency, from the scrutiny of the courts. But, at QOmmontEd w;
apart from Statute, just as the plea of necessity is accepted a



4 I-INTRODUCTORY—A.3.b.

justifying an injurious act done in self-delence of person or
property, so, necessity justifies acts of the Executive, provided
they are shown to have been required in the interests of public
safety. Every subject has the right to repel force by force, in
certain circumstances; and every subject is under a duty to assist
in preserving the peace, if called wpon to do so. This right and
duty is not confined, exclusively, to an armed force, even though
policemen and soldiers are, most generally, called upon to act in
such a situation. So the Executive, with organized and powerful
military forces at its disposal, may, even at Common Law, take
the law into its own hands. When such a state of affairs has
arisen, there is probably a state of Martial Law, irrespective of a
proclamation to that effect. 1f this be so, it is not the proclama-
tton but, rather, the emergency, which makes Martial Law.
Subjects have the right to question any act of the Executivein the
courts, which can decide whether or not a state of Martiat Law
exists. A proclamation may be evidence of such a state being
already in existence, butit cannot change existing conditions from
a peace-time footing to one of war within the realm. The
prerogative of declaring war does net enable the Crown to declare
war on the people. But the Executive has a Common Law duty,
which it shares with every subject, to assist in the maintenance
of order.

The next question to determine is what degree of emerg-
ency constitutes a state of Martial Law. Clearly, in any true
emergency, the authorities may have to act without regard to
their strict legal powers, since perils to the public safety cannot
always be suppressed by prosecuting under the Criminal Law, or
by applying for an injunction in the civil courts. If the civil
courts, on account of hostilitics, have ceased to sit for the time
being, the maintenance of order passes from the civil power to the
mititary, It may safely be asserted that the military power can
then take control. What is necessary, in such a situation, is,
clearly, a matter of discretion for the Cemmander-in-Chief and
his adwvisers although, even so, when the courts are again able to
sit, the acts of the military may be shown to be illegal, as having
been in excess of necessity. Much has been written as to
whether the test, in such cases, would be strict necessity, or the
bona fide belief that military action was necessary, and as to

I INTRODUCTORY—A.3.b. 5

whether it would be for the defendant to show that the test had
been complied with, or for the complainant to show that it had
not been complied with. There is no anthority which makes
it possible to answer these questions. Where the courts have not
ceased, entirely, to operate, as where the insurrection or disturb-
ance is confined to part of the country, there is authority for the
legality of military government. Martial Law is thus a state of
fact, not to be decided by the simple test: Were the courls sitting a
the time? The test would seem to be: [s the insurrection still of a
kind that justifies military rule? It devolves upon the civil courts
alone to determine this difficult question of fact.

This leads to a further problem. In so far as the civil
courts may be sitting, what control, if any, have they over the
acts of the military? There is authority for the proposition that -
ordinary courts, sitting in a Martial Law area where “war is still
raging”", have no control over the acts of the military. Once 2
state of war is recognized by the courts, {and such recognition
must, in the nature of things, be ex post facto) the Executive, with
the aid of its military forces, may conduct warlike operations
with impunity. They may deal with the inhahitants of a Martial
Law area on the same footing as with the population of hostile
invaded territory in time of war, subject only, it may he pre-
sumed, to such rules of warfare as International Law prescribes
and the commanding officer decides will suit his purposes.

It is difficult to say how far the military authorities could
he called to account in the civil courts after hostilities, because
an Act of Indemnity would be passed by Parliament, in the
ordinary course, to protect them from legal proceedings. Prob-
ably, however, such an Act would not indemnify them against
claims arising from acts done otherwise than in the course of
bona fide operations for the suppression of the insurrection.

Thus the law alfords little proteciion to persons in a
Martial Law area who have been convicted under the military
regime, particularly if convicted of a capital offence. If the civil
courts are not sitting, the accused has no remedy, and cven if
they are in session, a writ of prohibition will not lie since a

- military tribunal enforcing what is known as Martial Law is not

a court but merely an advisory board, and the writ of habeas
corpus would be available only if the court was satisfied that
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“war was not raging” at the time of the commission of the
oﬂ‘er.)ce. ) The control now being exercised over the civilian pop-
uIatl?n_ls strictly legal, and our courts, under certain statutory
restnc‘grons, are exercising their full functions. When the military
autl}orlties exceed their legal powers the courts will intervene at
the instance of the person aggrieved. But the situation might
l::e different if parts of Canada should become part of the front
il.l'lf.!, such as parts of England now are. In such an event the
civil courts might hold that a sufhcient emergency existed in such
parts of Canada, and refuse to intervene at the instance of a
subject affected by the actions of the military, unless it was
indeed a very unreasonable exercise of power,

B. HISTORY OF MILITARY LAW,

In the early days of our history, Military Law, as distinct
from the ordinary law, only existed during war time, The general
levy of Anglo-Saxon days {from which our militia has descended)
was c.}rganized and governed by the crdinary law of the land;
and, in later days, the existence of the feudal levies was based
on the ordinary law dealing with the tenure of land. When war
broke out and the troops were called out for service, they were
governed, while in the field, by Ordinances or Articles of War
made by the Crown, or by the Commander-in-Chief under
authc_;rity delegated te him by the Crown. These Articles only
remained in force so long as the war lasted: and when the troops
were disbanded, their operation ceased. Thus, in time of peace,
there was no Military Law in thosc days, although various
attempts were made by the morc despotic of cur Sovereigns to
enf(_)rce Military {or, as it was then called, “Martial”) Law
during peace time, by the prerogative of the Crown. l

On the establishment of a standing army after the
Rf_:storation in 1660, the necessity for special powers to keep
this force in “an exact state of discipline” soon became felt,
and on April 3rd 1689 the first Mutiny Act was passed to punish
mutiny and desertion. This Act was only w0 last six months:
but on its expiration another was passed and, with few exceptions:
a ML{tiny Act was passed annually thereafter, until 1878,
inclusive. Owing to Parliament’s jealousy and fear of the Army
the duration of the Act was always limited to one vear, [t i&':
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interesting to note that Parliament never manifested the same
fear and jealousy of the Navy, perhaps because it had never
been used by any Sovereign as an instrument to interferg with
the liberties of the subject and to further his power to rule
despotically, whereas the Army, frequently, had been used
for that purpose by anibitious rulers with a predilection for
dictatorial methods.

The earlier Mutiny Acts did not extend abroad; but
until 1712, the nation was almost constantly at war, and the
troops on active service were governed by Articles of War made,
as of old, under the prerogative of the Crown. In this year,
statutory power was given, in the Mutiny Act, to the Crown, to
make Articles of War binding on the troops, in time of peace,
while out of the United Kingdom. This power was extended
to troops at home, by the Mutiny Act of 1785, In 1718, the
Mutiny Act was extended to apply to troops in the colonies,
who were thus governed by the Act and the statutory Articles
of War made by the Crown under it, until 1803; the prerogative
power of the Crown, to govern the troops in foreign countries,
during war, by Articles of War, still remaining. In 1803, the
Mutiny Act and the statutory Articles of War were extended
to the Army, whether serving within or without the Crown's
dominions; thus the prerogative power of making Articles of
War, in time of war, was superseded.

Things continued thus until 1879, when the inconvenience
of having the Army governed partly by an Act of Parliament
and partly by Articles of War, led to their being combined in
one statute, called the Army Discipline and Regulation Act;
the law as to enlistment being embodied in the same statute.
In order to obviate the necessity of passing, annually, this long
Act through Parliament, while at the same time continuing the
constitutional control of Parliament over the standing army,
it was enacted that the provisions of this Act should be con-
tinued, from vyear to year, by a short Act called the Army
Discipline and Regulation Commencement Act. After a lapse
of two years, the Army Discipline and Regulation Act was
repealed, and its provisions re-enactled in the present Army Act,
which is similarly continued in force, annually, by the Army and
Air Force (Annual) Act.
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The military enactments of Canada incorporate by
reference, and adopt the existing Military Law of England
“"lt.h such express modifications and additional substantive prol
visions as are deemed suitable and ‘equisite for this country.
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A. DEFINITION.

Military Law is the law which, in peace and in war, at
home and abroad, governs officers and soldiers, as such, as well
as civilians attached to the forces, but not those civilians having
ne continuous contact or association with the armed forces and
owing no special duty to them. '
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B. CONSTITUTIONAL BASIS,

Section 9'1 (1) of the British North America Act provides
that the exclusive legislative authority of the Parliament of
Canada extends to all matters concerning militia, military and
naval service and defence. i

C. SOURCES,

] The military law applicable to officers and soldiers in
Canada or under Canadian jurisdiction takes its source from
statutes enacted by the Parliament of Canada by virtue of their
exclusive legi_s]ative anthority on the subject. Such statutes may

(:) themselvesenact military law (directlegislation) sor
) {(ii) merely set up the framework and authorize the
Gov:err}nr-m-Council, or some specified administrative bodw, to
fill it in, by orders-in-council or regulations. Such Ol'dEIZS,-in-
counc:l. or regulations, if properly within the framework and
at{thorlty provided by Parliament, and after certain formalities®
laid down in the enabling statute are complied with, have the
same force in law as if they formed part of the statute {delegation
of power);

(iii} by reference, incorporate into the military law
of. Canada certain English statutes and regulations under them
w:th_ whatever limitations or under whatever conditicns thl:.'
Parliament of Canada may think fit to impose.

I._MILITIA ACT. This is the cornerstone of Canadian
military law. In this statute, Parliament made use of the three
methods of legislation mentioned above. The statute itself
e{cprcsr‘sly provides for the enrclntent and control of the militia

either in peace or in war, and the taking of such measures as may:
!)e deemed necessary for the protection of the interests of Canada
in any emergency. Generally speaking, unless otherwise
mentmn_ecll, this Act can be enforced either through the military
or t_‘ne civil courts and, in a number of cases, may be enforced
against civilians. '

2. KING’S REGULATIONS AND ORDERS FOR THE CANA-
DIAN MILITIA. Sections 139-141 of the Militia Act provide
that thF.C%Dvernor-in-Council may make regulations for carrying
the .h!lhtla. Act into effect, for the organization, discipline

efficiency and good government generally, of the Militia, and f()l"
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anything required to bc done in connection with the military
defence of Canada. And, after the formalities set out are corm-
plied with, the regulations, so made, have the same force and
effect in law, as if they formed part of the Act. By virtue of
this power, -the Governor-in-Council has made regulations
known as the King’s Regulations and Orders for the Canadian
Militia.

3. ORDERS-IN-COUNCIL. Scetion 5 of the Militia Act pro-
vides that the Governor-in-Council may, from time to time,
make such orders as are necessary, respecting the duties to be
performed by the Minister of Nationa! Defence. This power is
exercised by orders-in-council.

4 ENGLISH MILITARY LAW. Sections 69 (1) of the Militia
Act provides that "the Army Act for the time being in force in
Great Britain, the King's Regulations, and all other laws applic-
able to His Majesty's troops in Canada and not inconsistent with
this Act or the regulations made thereunder, shall have the same
force and effect as if they had been enacted by the Parliament of
Canada for the government of the Militia.”" This section of the
Militia Act, with the limitations therein mentioned, incorporates
into the body of Canadian military law the military law of Great
Britain, more particularly the Army Act, the King's Regulations
for the Army and the Army Reserve, the Rules of Procedure, and
the Customs of the Service.

a. The Army Act. This may be found in the Manual of
Military Law, and was enacted by the Parliament of the United
Kingdom in 1881, and is a re-enactment, with some amendments,
of the Army Discipline and Regulation Act. The Army Act has,
of itself, no force, but requires to be brought into operation,
annually, by another Act of Parliament, now called “The Army
and Air Force Annual Act”, and prior to 1917 when the Royal
Air Force was constituted, simply the Army (Annual) Act. Thus
the constitutional principle of control of Parliament over dis-
cipline, without which a standing army and air force cannot be
maintained, is secured. These annual Acts afford opportunities

“of amending the Army Act, and considerable use has been made

of these opportunities. The Act deals with discipline, courts-
martial and other cognate subjects.
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b. King's Regulations for the Army and the Army
Reserve. These are regulations approved by His Majesty,
and notified to all ranks, as a general basis for the good govern-
ment of the Army, By Army Order 133 of 1940, the King’s
Begulations of 1935 and smendments were cancelled, and a new
issue of King’s Regulations for the Army and The Army
Reaerve_ was approved. These form the basis of the King's
Regulations and Orders for the Canadian Militia,

¢. Rules of Procedure. Section 70 of the Army
Act authorizes His Majesty to make rules of procedure which
must be judicially noticed with respect to matters set out in the
section. 'I_‘he rules of procedure, made under that section, must
not contain anything contrary to, or inconsistent with, any
provision of the Act itself. These rules constitute an official guide
to thP correct procedure in connection with arrest, trial, courts of
enquiry, courts-martial, etc. Appendices include—forms of
charges, forms as to courts-martial, forms of summons to wit-
nesses, forms of oaths and declarations, and forms of commitment.

_ d. Articles of War. Section 69 of the Army Act cmpowers
His Majesty to make Articles of War for the better government
of officers and soldiers. Such Articles may be applicable to
oﬁi(:‘ers and soldiers at home or abread, and must be judicially
noticed by all judges and in all courts. The penalty of death or
penal servitude cannot be imposed by an Article of War, except
for an offence expressly made liabie to such punishment by the
Act itself; nor can an Article of War render any offence punish-
able under the Act liable to be punished in a manner which does
not accord with the provisions of the Act. The cnumeration of
offen(_:es in the Act is so complete that the necessity [or the
exercise of the power of making Articles of War for the purpose
of creating offences would appear unlikely to arise.

e. General and Other Orders. Section 11 of the Army
Act makes it an offence to neglect to obey any general or garrison
or other orders, provided that the expression ‘‘general orders”
shall not include His Majesty's Regulations and Orders for the
Army, or any similar order in the nature of a regulation published
for '.t]:lE information and guidance of the Army. The orders
specified in this section are standing orders, or orders having a

1I--THE MILITARY CODE—C.4.e.-C.G. 13

continuous operation, whether garrison or regimental, or of a like
nature. Disobedience to a specific order in the nature of a
command would be dealt with under section @ of the Army Act;
and non-compliance, through forgetfulness or negligence, with an
order to do some specific act at some future time, would be dealt
with under section 40, whiek-is a general section which provides
for offences that cannot properly be brought under any other
section of the Army Act.

{f. Custom of the Service. This is expressly recognized
by the Army Act and the Rules of Procedure, AAIF RP. I3
Jurisdiction and procedure frequently depends on such custom
rather than on formal enactments or regulations. For example,
delegation of powers by the holder of a military office to another
person, depends on the custom of the service, 4.4. 171, R.P. 131:
the determination of which officer is called upon to exercise the
power of the “commanding officer’” in dealing with an offender,
depends on the custom of the service, R.P. 126, and the establish-
ment of the validity of a command given through an intermediary
by a commanding officer depends on the custom of the service,
A.4. 9.

As an aid to the application and enforcement of military
law generally, Part T of the Manual of Military Law, and the
notes to the Army Act and the Rules of Procedure are useful since
they ‘provide ‘explanations and interpretations that afford
guidance as to what course should be followed or has been fol-
lowed in a number of varied situations, and provide a store of
precedents, rulings by the Judge-Advocate-General, and other
authorities and, as well, refer to the relevant sections of the
Army Act, Rules of Procedure, and King's Regulations.

5. CRIMINAL CODE. The Criminal Code of Canada sets
out certain offences, for the commission of which, soldiers
may be tried, either by military or civil courts. The statute also
imposes and confers certain duties and immunities upon a soldier
when acting in aid of the civil power, in the case of a disturbance
of the peace. See C.C. 51. '

.6, THE OFFICIAL SECRETS ACT. This Act sets out certain
offences in which military persons are more likely to be involved
than others. Prosccution thereunder may be instituted, only by
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or with the consent of the Attorney-General of Canada, and are
conducted in the civil courts. A digest of the Act, for the informa-
tion of officers and other ranks, is contained in Appendix IV to
K.R. (Can.).

In particular, the Act makes it an offence for an officer
or other rank

{a) to approach, inspect or enter, for any purpose
prejudicial to the interests of the State, any defence works and
establishments, including any place where munitions of war
are being made or stored, or where any sketches, plans and
information relating thereto are kept;

{b) to obtain or communicate tc any person any
information which might be, or is intended to be, useful to a
foreign power;

() to use any information, lawfully or unlawfuily
obtained, or which has been entrusted officially to him in con-
fidence, for the benefit of anv foreign power, or in any manner
prejudicial to the interests of the State; (see The Treachery Act,
post, p. 15).

{d} to retain any sketch, plan or document in his’

possession or control when he has no right to retain it, or fails
to take reasonable care of, or so conducts himself as to endanger
the safety of, any such sketch, plan or document, or other
information in his possession or control;

(e) to receive any secret official information, knowing
or believing that when he so reccives if, the same is communi-
cated to him in contravention of the Act, unless he proves that
such communication was eontrary to his desire,

7. THE VISITING FORCES (BR. COMMONWEALTH) ACT,
1933- This is an Act passed by the Parliament of Canada to
make provision, with respect to Forces of His Majesty from
other parts of the British Commonwealth, or from a colony
when visiting the Dominion of Canada; with respect to the
exercise of command and discipline when Forces of His Majesty
from different parts of the Commonwealth are serving together;
with respect to the attachment of members of one such Force to
another such Force; and with respect to deserters from such
Forees.
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Most important for our purposes, is that it provides that,
when a visiting Force is present in Canada, it shall be lawful for
the Naval, Military and Air Force courts and authorities of
that part of the Commonwealth to which the Force belongs, to
exercise within Canada, in reltion to members of such Force,
in matters concerning discipline, and in matters concerning the
internal administration of such Force, all such powers as are
conferred upon them by the law of that part of the Common-
wealth. Provisions with respect to the privileges and immunities
of such courts, the legality of sentence, constitution of courts,
and proceedings etc., are contained in the Act, to enable such
powers to be exercised. In effect, extra-territorial rights are
conferred on the visiting Forces so contemplated in the Act.

There is a corresponding statute of the British Parliament,
extending the same kind of extra-territorial rights to a visiting
Canadian Force in the United Kingdom, which removes, for
this one purpose at least, the limitation upen Dominion legisla-
tion which has been the rule, i.e., though supreme within the
spheres so allotted to the Dominion, its powers are restricted to
legislation for the peace, order and good government of its own
territories, and cannot be given extra-territorial effect. This
principle of extra-terriloriality applies to a Canadian Force in
a foreign country. The military law recognized by such Force
is that derived {rom Canadian Statutes, Regulations, and Orders.

8. THE TREACHERY ACT. This isan Act respecting treachery,
for which it imposes the penalty of death. The penalty is
exacted either by the civil courts, proceeding by way of indict-
ment, which proceedings are considerably accelerated beyond
the usual civil pace or, in certain cases, by courts-martial. It is
with the part that Parliament has allotted to courts-martial,
in the enforcement of this Act, that we are interested. Section 3
of the Act sets out the offence and penalty and is as follows:
"Notwithstanding anything contained in any other Act, regu-
lation or law, i, with intent to help the enemy, any person does,
or attempts or conspires with any other person to do, any act
which is designed or fikely to give assistance to the naval,
military or air operations of the enemy, to impede such opera-
tions of His Majesty's Forces, or to endanger life, he shall be
guifty of an indictable offence and shall, on conviction, suffer
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death.”” The offence and penalty is made part, also, of our
substantive military law by section 5 {1)(a) which provides that
the Army Act, as part of the law of Canada, shall be deemed
to he amended so that members of our armed forces may be
tried and punished by courts-martial for the commission of this
offence.

In certain circumstances, an enemy alien may be sa dealt
with. Section § (1)(b) provides that “An enemy alien may, if
the Attorney-General of Canada so directs, be prosecuted for
an offence against Section 3 of this Act before a court-martial,
and upon such direction being given with respect to an enemy
alien, the Army Act shall apply for the purpose of his custody,
trial, sentence and punishment, as if he were, and had been,
at the time when the offence is alleged to have been committed,
a person subject to military law.” And where, in accordance
with this sub-section, such a dircction is given by the Attorney-
General of Canada, the enemy alien, if not then in military
custody, may be transferred to military custody, in accordance
with such directions as may be given by the Attorney-General
of Canada; and the Attorney-General of Canada may, by order,
provide for discharging or varying any order which may have
been made by a justice of the peace, as to remand or committal
for trial of that person.

1f, upon representations made to him, it appears to the
Attorney-General of Canada that any person sentenced to death,
after being convicted on indictment of an offence against section
3 of this Act, was at the time of the commission of the offence
a member of the armed forces of the Crown, or of the acmned
forces of any foreign power, including an enemy power, the
Attorney-General of Canada may, by direction, substitute

military death by shooting, under the appropriate military Act,

for civil death by hanging, & more ignoble way of dying.

While no prosecution in the civil courts, in respect of an
offence against section 3 of this Act, may he instituted, except
by or with the prior consent of the Attorney-General of Canada,
proceedings by way of trial by court-martial may be instituted
without anvbody's prior conscnt, and constitute a much more
expeditious way of dealing with such a matter.
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Section 7 (2) enlarges the jurisdiction of a court-rhartial
trying an offence under this Act, by providing that charges
against this Act or otherwise, except murder, may be joined with
a charge for any oflence against this Act in the same charge, if
they are founded on the same facts or are part of a series of
offences of the same or a similar character. It provides, further,
that when any person is charged with an offence against section
3 of this Act, before a court-martial, and charges for other
offences are so joined, the court-martial shall have jurisdiction
to try and punish the person charged with those offences,
notwithstanding that they may be offences for which that person
wotld not otherwise be triable by court-martial.

The life of this Act is measured in section 11, which
provides that it shall expire on the issue of the second of the
two proclamations hereinafter referred to, and specified in
section 2 of the War Measures Act.

9. WAR MEASURES ACT. Section 2 of this Act provides that
the issue of a proclamation by His Majesty, or under the author-
ity of the Governor-in-Council, shall be conclusive evidence
that war, invasion or insurrection, real or apprehended, exists,
and has existed for any time therein stated, and of its continu-
ance, until, by the issue of a further proclamation, it is declared
that the war, invasion or insurrection no longer exists. It is the
second of the above proclamations that is referred to in The
Treachery Act as the proclamation, the declaration of which
determines the life of that Act.

10. ORDERS AND REGULATIONS UNDER THE WAR
MEASURES ACT. Section 3 of the War Measures Act pro-
vides that the Governor-in-Council may do and authorize such
acts and things, and make, from time to time, such orders and
regulations as he may, by reagon of the existence of real or
apprehended war, invasion or insurrection, deem necessary or
advisable for the security, defence, peace, order and welfare of
Canada; and for greater certainty, but not so as to restrict the
generality of the foregoing, certain classes of subjects are enumer-
ated, none of which are, by their nature, necessarily, sources of
military law. The Orders-in-Council made under the authority
of this section, which are within the scope of our inquiry, as
directly affecting and being sources of military law are as follows:
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(1) P.C, 2396, dated August 26th 1939, providing
that the Minister of National Defence may call out the militia.

(2) P.C. 2434, dated August 3ist 1939, approving
financial regulations and instructions for the Canadian Ficld
Force.

(3) P.C. 2477, dated September 1st 1939, authorizing
Proclamation concerning the existence of apprehended war.

(4) P.C. 2482, dated September 1st 1939, placing
Active Militia on war establishment,

(5) P.C. 2498, dated September 2nd 1939, author-
izing expression “Canadian Active Service Force” to be sub-
stituted for “Canadian Field Force.”

(6) P.C. 2626, dated September 10th 1939, author-
izing Proclamation that a state of war cxists between Canada
and the German Reich as and from September 10th 1939.

(1) P.C. 3093, dated October 12th 1939, granting
pardon, under certain circumstances, to deserters from Per-
manent Force—re-enlisting,

(8) P.C. 3297, dated October 25th 1939, temporarily
rescinding right to retire—Permanent Active Militia and
Permanent Active Air Force,

(9) P.C. 3988, dated December 5th 1939, establishing
Regulations for discipline—members, Naval, Militia or Air
Forces receiving medical care.

(10} P.C. 4022, dated December 5th 1939, approving
financial regulations re C.A.8.F. overseas.

(11) P.C. 4122, dated December 13th 1939, author-
izing reduction in rank of Warrant Officers and non-commissioned
officers.

{12) P.C. 4129, dated December 20th 1939, author-
izing free postage of correspondence by members of Overseas
Forces.

(13) P.C. 1022, dated March 20th 1940, authorizing
war service badges, forms, etc. :

(14) P.C. 1065, dated March 19th 1940, establishing
regulations Naval, Military and Air Force Estates. See 4 ppendix
A, post.

(15) P.C. 1066, dated April 3rd 1940, with respect
to the visiting Forces (British Commonwealth) Act 1933,
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{16) P.C. 2218, dated’ May 28th 1940, cstzblishing
status of Canadian Forces in Bermuda and West Indics.

{17y P.C. 2506, dated June 10th 1940, authorizing
Proclamation declaring state of war with [taly exists in Canada.

(18) P.C. 2581, dated June 14th (940, establishing
status of Canadian Military and Air Forces in Iceland.

{19) P.C. 3749, dated August 7th 1940, empowering
certain Provincial officials to requisition services of Active
Militia when nccessary.

(20) P.C. 4671, dated September 11th 1940, suthor-
izing Proclamation—National War Services Regulations 1940.

(21) P.C. 5155, dated September 26th 1940, approv-
ing indefinite postponement of military training for Mennonites
and Doukhobors,

(22) P.C. 53299, dated October 2nd 1940, authorizing
regulations governing civilian claims against the Crown involving
Canadian Active Service Force in the United Kingdom and the
R.CAF. in the United Kingdom. See Appendix B, post,

(23) P.C. 5321, dated October 3rd 1940, approving
medical treatment re communicable discascs.

(24) P.C. 5831, dated October 22nd 1940, authorizing
medical treatment re venereal disease,

(25) P.C. 6184, dated November Znd 1940, approving
amendments—XNational War Services Regulations 1940 Recruits.

(26) P.C. 6645, dated November 19th 1940, desig-
nating Military Forces of Canada as the “Canadian Army.”

(27) P.C. 6808, dated Nefember 25th 1940, author-
izing alteration in description, War Service Badge.

(28} P.C. 6879, dated November 28th 1940, author-
izing regulations governing civilian claims against members of
the Canadian Forces in Iceland, Newfoundland and the West
Indies. See Appendix C, post.

© (29) P.C. 7215, dated December 24th 1940, amending
the National War Scrvices Regulations 1940 {Recruits),

(30) IP.C. 7249, dated December 11th 1940, amend-
ing '"Regulations for the Administration and Distribution of
Naval, Military and Air Force Estates 19407, See Appendix
D, posi.
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(31) P.C. 7520, dated December 21st 1940, estab-
lishing Committee re utilization and distribution of cantecn
funds,

(32) P.C. 7521, dated December 19th 1940, author-
izing regulations respecting payment of Rehabilitation Grant.

This list of Orders-in-Council does not purport to be
exhaustive, and ncw ones are constantly being passed as the
exigencies of the situation demand. However, the Orders-in-
Council that the soldier is likely to encounter most frequently
are included.

11. THE NATIONAL RESOURCES MOBILIZATION ACT,
1940. This is an Act conferring certain powers upon the Gover-
nor-in-Council for the mobilization of national resources in the
present war. Section 2 of the Act sets cut the special powers
of the Governor-in-Council and is as follows: “Subject to the

provisions of Section 3 hercof, the Governor-in-Council may do .

and authorize such acts and things, and make, from time to
time, such orders and regulations requiring persons to place
themselves, their services and their property at the disposal of
His Majesty in the right of Canada, as may be deemed fnecessary
or expedient for securing the public safety, the defence of Canada,
the maintenance of public order, or the effective prosecution of
the war, or for maintaining supplies or services cssential to the
life of the community.” Section 3 provides that the powers
conferred by the above section may not be exercised for the
purposes of requiring persons to serve in-the Military, Naval
or Air Forces ontside of Canada and the territorial waters
thereof.

The powers conferred by the Act remain in force only
during the state of war now existing, and the Act is enforced
by the civil courts.

12. THE DEPARTMENT OF NATIONAL WAR SERVICES
ACT 1940. This Act sets up a department of the Government
called the Department of National War Services presided over
and administered by the Minister of National War Services,
It is the duty of this Minister to assist in carrying out the
objects of the National Resources Mobhilization Act 1940, and
to perform such other duties as may be assigned to him from
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time to time, by the Governor-in-Council, The Governor-in-
Council is given the power to make such orders and regulations
as are deemed necessary or advisable for carrying into effect
the purposes of this Act, and any such orders and regulations
have the same force and effect as if enacted as part of the Act.

13. NATIONAL WAR SERVICES REGULATIONS, 1040.
These regulations were made under the authority given by the
Department of Nationul War Services Act. They provide,
among other things, for the compulsory military training of
men from 21 to 45 vears of age, inclusive, and set up National
War Services Boards to administer the Act,

It is interesting to note that although these regulations
depend on the civil courts for their enforcement, the civil courts
are expressly prohibited from interfering with the proceedings of
the Boards which administer them, by means of injunction, pro-
hibition, mandamus, cerliorari or habeas corpus, although the
civil courts have that power, in relation to the proceedings of
military tribunals such as courts-martial, etc.

It must not be thought that because the Militia Act,
the King's Regulations and Orders for the Canadian Militia,
the Army Act and the Rules of Procedure have been discussed
very briefly, they are of lesser importance than other statutes
and reguiations treated at greater length. Tle contrary is the
case. They are of considerably greater importance; and, because
of their impertance, are dealt with further, in the following
chapters, under appropriate headings.

D. PUBLICATION AND PRESUMPTION OF
LEGAL KNOWLEDGE.

Ignorance of the law does mot excuse persons so as to
exempt them from the consequences of their acts. All men are
presumed to be cognizant of the law. This presumption, in the
case of a soldier in respect of military law, is not unreasonable,
since great pains are taken to bring the law to his attention.
The following sections of K.R. (Can.) and of the Militia Act
exemplify the solicitude shown to keep the soldier fully informed,
and are collected here to emphasize categorical responsibilities
imposed upen officers and soldiers. They are as follows:
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“A commanding officer will cause every order issued for
general information to be either republished in unit orders or
circulated to all under his command whom it may concern. He
will afford his officers facilitics for becoming acquainted with
changes in the regulations promulgated through general or
militia orders. Publication of unit and standing orders will be as
directed in paragraphs 1490 and 1491." K.R. {(Car.} 40.

“An officer commanding is responsible that all personnel
under his command to whom the same may he applicable are
notified of the provisions of the Official Secrets Act (see Appendix
IV). A record that this has been done will be kept.” K.R
(Can.) 410,

“All officers will acquaint themselves with regulations and
orders. Ignorance of published orders will not he admitted as an
excuse for their non-chservance. Scldiers will be held personally
responsible that they make themselves acquainted with such
orders as are published in accordance with paragraph 40 and
such details of dutics as are posted in quarters as directed by
paragraph 834”7 K.R (Can.) 411

“Officers commanding units will ensure that every soldier
is acquainted with the purport of sections 4 to 44 of the Army
Aect—which scctions deal with crimes and punishments and
methods of redress of complaints.” K.R, (Cen.) 420 (o).

“The provisions of these sections will, from time to time,
be explained tc soldiers, particularly to recruits on first joining,
so as to preclude the possibility of ignorance on their part of the
additional offences and punishments to which a person renders
himsel{ liable by becoming subject to military law.” X.K.
{Can.) 420(b).

“In addition to complying with the above instructions,
officers commanding units will ensure that the following notice
is read out on parade Lo the troops under his command, once in
every three months: ‘Under the existing law, any person who
shalt maliciously and advisedly endeavour to seduce any person
or persons serving in His Majesty’s Forces by sea, land or air
from his or their duty and allegiance to His Majesty, or to
incite or stir up any person or persons to commit any act of
mutiny, or to make or endeavour to make any mutinous assembly,
ot to commit any traitorous or mutinous practice whatsoever,
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may, on being convicted of such offence, be sentenced to imprison-
ment for life.”” K.R. {Can.) 420(c).

“All general orders issued to the Militia shall be held
sufficiently notified to all persons whom they concern by their
insertion in the Canada Gazette.” M.A. 136. “General orders"
means orders and instructions issued to the Militia through or by
the Adjutant-General with the approval of the Minister.
M.A. 2(c).

“Every order made by a commanding officer of any corps
of the Militia, other than the permanent force, shall be held to be
sufficiently notified to all persons whom it concerns by insertion
in scme newspaper published in the regimental division in which
such corps is situated, or, if there is no such newspaper, then by
posting a copy thereof in a post office, or in some other public
place, it each company division affected by such order.” M.A.
137. “Corps” meuans a military body appearing in the list of
establishments as a separate unit. M.d4. 2(a).

“It shall not be necessary that any order or notice under
this Act (Militia Act) shall be in writing unless herein required
to be so, if it is communicated to the person who is to obey, or be
hound by it, either directly by the officer or person making or
giving it, or by some other person by his order."” M.4. 138,
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A. THE MILITIA. (THE CANADIAN ARMY).

1. DEFINITION. “Militia” is defined in the Militia Act as
meaning all the military forces of Canada. M.4, 2(e); that is to
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say, that branch of His Majesty’s armed forces which is organized,
primarily, to serve on land, in contradistinction to the Royal
Canadian Navy and the Roval Canadian Air Force, which are
organized to serve, primarily, on the sea and in the air, respectively.

By an Order-in-Council, (P.C. 6645), dated November
19th 1940, it was ordered that, notwithstanding the provisions
of the Militia Act, or of any other act or law,

1. The Military Forces of Canada shall henceforth
be designated as ‘The Canadian Army’. Those Formations and
Units of the Military Forces of Canada placed on active service,
or which have been embodied for continuous military service,
including all personnel attached thereto or serving therewith,
will be designated as ‘Active’ Formations, Units or personanei,
as the case may be. All other Formations, Units or personnel of
the said Military Forces will be designated as ‘'Reserve’ Forma-
tions, Units or personnel, as the case may be.

“2. This order shall come into force and effect as
of and from the 7th day of November 1940.”

2. COMPOSITION, The Militia of Canada comprises the
Active Militia and the Reserve Militia, and is composed of
officers and soldiers ‘of different arms and services, who have
undertaken a definite liability for service, or who have been
required to serve thercon under the provisions of the Militia
Act, or any other statute of the Dominion of Canada.
a. The Active Militia, This comprises

(i) the DPermanent Active Militia, which includes
the Permanent Force, officers permanently employed {but not
borne on any regimental establishment), headquarters staff,
and staffs of military districts. K.R. {Can.} I. It is available
for general service, and for the instruction of the Non-Permanent
Active Militia;

{ii) the Non-Permanent Active Militia;

(iii} the Reserve of the Active Militia, which con-
sists of officers only who have left the Militia, but are willing
to serve again if and when called upon. Their names are regis-
tered at the headquarters of the military district in which
they reside and to which they are required to report, annually,
if they wish to be kept on the Reserve of the Active Militia.
Their gqualifications are set out in K.R. {(Can.) 240 et seq.
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b, The Reserve Militia. This is a voluntary force which
the government neither pays, equips nor uniforms, except on
active service. Its organization is authorized subject to the
regulations for that purpose prescribed by the Governor-in-
Counci! under Section 14(3) of the Militia Act, which are set
out as Appendix X of K.R. (Can.). _

It may be said that, whereas the Reserve of the Active
Militia is composed of a group of trained officers who are avail-
able if necded, the Rescrve Militia is composed of men, not
necessarily trained, who take part in military training voluntarily
and at their own expense.

Officers in the Reserve Militia are junior to officers of
the same rank in the Active Militia, and may not exercise
command over officers or men other than those in the Reserve
Militia. It should be borne in mind that officers in the Reserve
of the Active Militia are not officers of the Reserve Militia, but
are officers of the Active Militia.

¢. Supplementary to the Militia. Supplementary to, but
not an integral part of the Militia, as educational and training
estahtishments, are

(i) the Royal Military College
{ii) officially authorized Cadet Corps
(iii} officially authorized rifle associations and clubs
{(iv) such training centres as may be authorized
from time to time by the Minister.

It should be noted that section 62 of the Militia Act
provides that Cadet Corps shall not be liable to service in the
Militia in any emergency, save only in the case of a levée en
masse. On the other hand, in the event of an emergency, mem-
bers of officially autherized rifle associations and clubs become
members of the Militia.

Although members of the Canadian Officers Training
Corps are subject to Military Law as officers and men of the
Non-Permanent Active Militia, their lizbility for service is not
the same as that of other members of the Non-Permanent Active
Militia, but are as follows:

(i) Officers of a C.0.T.C., as individuals, may be
called out for active service;
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(i) Cadets will not be called out for duty in aid
of the civil power or for active service, save in cases of grave
emergency;

{iii) A unit or any part thereof may be called out
in a levée en masse. (Insiructions for the C.O.T.C. 1936, sections
22 & 35).

B. CLASSIFICATION,

Persons subject to military law are subject, either as
officers or as men, and either as “‘on service” or as *‘on active
service’”. The jurisdiction of the military tribunals, and the
nature of the punishments that may be awarded, are determined
in accordance with these classifications.

1. OFFICER. This expression mcans an officer commissioned,
or in pay, as an officer in His Majesty’s forces, or any arm,
branch or part thercof; and includes also

(a) a person, who, by virtue of his commission, is
appointed to any depariment or corps of His Majesty's forces,
or of any arm, branch, or part thereof;

(b) a person, whether retired or not, who, by virtue

- of his commission or otherwise, is legally entitled to the style

and rank of an officer of His Majesty's said forces, or of any
arm, branch or part thereof;

{c) any officer of His Majesty's naval or air forces,
who is, for the time being, subject to military law; and

(d) any officer of a Dominion force, who is, for the
time being, subject to military law.

Officers holding honerary commissions are officers within
the meaning of The Army Act, subject to the exceptions in the
Act mentioned, A4.4. 150(4).

A woman cannot be an “officer’” within the meaning of
the Act. Any honorary rank conferred upon her, even though
accompanied by a commission, is a mere matier of honour and
dignity. She might, however, be liable as an officer.

2. SOLDIER. This expression does not include an officer as
defined in The Army Act, but, with modifications (see A.4.
182, 183) in this Act contained, in relation to warrant officers
and non-commissioned officers, it does include a warrant officer
and a non-commissioned officer, and every person subject to
military law during the time he is so subject. A.4. 190(6).
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The Militia Act, section 2(a), provides that “man”
includes & warrant officer and non-commissioned officer, as well
as a private. The terms “soldier” and “man'', in military law,
seem to have the same connotation, and are uscd interchangeably.

3. ON ACTIVE SERVICE. This expression, as applied to a
person subject 1o military law, means,—in the enforcement of
the Militia Act—whenever he is enrolled, enlisted, drafted or
warned. for service or duty during an emergency, or when he is
on duty, or has been warned for duty in aid of the civil power.
M.A. 2(g). In the enforcement of the provisions of the Army
Act, the expression means—whenever he is attached to, or
forms part of, a force which is cngaged in operations against
the enemy, (this would cover members of the C.A.S.F.in Canada),
or is engaged in military operations in a country or place wholly
or partly occupied by the enemy, or is in military occupation
of any forcign country. 4.4, 189(1). Under certain circum-
stances, hc may be deemed to be on active service, before
embarkation, and during the vovage. A./1. 188,

4. ON SERVICE. This expression means, when called upon for
the performance of any military duties, other than those specified
as "active service”, For example, all personnel of the N.P.A.M.,
attached, for instruction, to schools of instruction, will, for
the purposes of discipline, be held to be on service, and he
subject to the laws and regulations which, under the provisions
of the Militia Act, apply to all such personnel so called out.
K.R. (Can.) 408.

C. WHO IS SUBJECT TO MILITARY LAW.

The persons subject to military law may be divided into

five categories and are as follows:

1. MEMBERS OF THE NON-PERMANENT ACTIVE
MILITIA. Every officer and man of the Militia shall be subject
to military law

(a) from the time of being called ocut on active
service;

{b) during the period of annual drill or training
under the provisions of The Militia Act;

(c) at any time, while upon military duty, or in the
uniform of his corps, or within any rifle range or any armoury
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or other place where arms, guns, ammunition or other military
stores are kept, or within any drill shed or any other building
or place used for militia purposes; -

(d) during any drill or parade of his corps at which
he is present in the ranks:

(e) when going to or from the place of drill or
parade; or

(f) at any drill or parade of his corps. at which he
is present as a spectator, whether in uniform or not, M. 4. 60(2).

2. MEMBERS OF THE PERMANENT ACTIVE MILITIA.
“Officers and men of the Permanent Active Militia and members
of the permanent staff of the Militia shall at all times be subject
to military law.” M.A. 69(3).

3. ROYAL CANADIAN MOUNTED POLICE. ‘‘Whenever any
officer, non-commissioned officer or man of the Roval Canadian
Mounted Police Force is serving with the Militia by order of the
Governor-in-Council, every such officer, non-commissioned
officer and man shall be subject to this Act in the same manaer
and to the same extent as the Militia,” M.4. 70.

4. CIVILIANS ATTACHED TO THE FORCES. The general
rule is, that all persons, not otherwise subject te military law,
who are followers of or accompany His Majesty's troops or any
poriion thereof on active scrvice, are subject to military law as
soldiers. A.A. I76(IH. This rule is modified by A.A. 175
{7} & (8), which provides that every person, not otherwise
subject to military law, shall be subject to military law as an
officer, and the Army Act shall apply accordingly, if

(i) such person, under special authority from NDH(,
accompanies, in an officlal capacity equivalent to that of an
afficer, any of His Majesty's troops on active service, or

(ii) such person accompanying a force on active
service, holds, from the commanding officer of such force, a
pass revocable at the pleasure of such commanding officer,
entitling him to be treated as an officer.

The effect of subsections (7) and (8) is to make certain
persons subject to military law, as officers, who would, other-
wise, be subject, under AJA. 176(10), to trial and punishment
as soldiers, Subsection (7) extends to persons attached to a
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military expedition, by order of the Minister of National Defence,
in a diplomatic, scientific, or other official capacity. Suhsection
(%) would apply to persons like contractors or newspaper cor-
respondents, who obtain passes [rom the commanding officer
of the force, directing them to be treated as officers. Section
184 of the Army Act provides for trial by court-martial of a
person who, by section 173{7) & (8} or section 176{9) & (10}
of the Act, is made subject to military law.
5. CIVILIANS NOT ATTACHED TO THE FORCES. While
civilians, unattached to any military force are, in general, not
subject to military law, section 93 of the Militia Act empowers
a court-martial, not only to try officers and men for offences
under the Act, but also to try and 1o punish any other person
punishable under it. Normally, civilian offenders, under the
Militia Act, would be dealt with in the civil courts, but, in
certain circumstances, this might be found impracticable or
nndesirable, in which cases, the military authorities would
exercise the power they have, and try him themselves,

See also sections 97 & 98 of the Militia Act, concerning
courts-martial general, for trial of foreigners, and concerning
courts-martial general, for trial of subjects.

D. RELATIORS OF OFFICERS AND SOLDIERS
TO CIVIL LIFE.

1. GENERAL. The English law on this subject differs from
that of some foreign countries. A man who joins the army—
whether as an officer or as a private—does not cease to be a
citizen. His military character is superimposed upon his civil
character, and does not obliterate it. At the same time, it has
been found necessary or desirable, to modify, in certain minor
respects, his status as a civilian, in some cases, by imposing
restrictions, and in others, by conferring immunities and privi-
leges. M. M.L. 241.

2. LEGAL STATUS IN CRIMINAL MATTERS. So far as the
criminal law is concerned, the position of an officer or soldier
is the same as that of a civililan. If he commits an offence against
the ordinary criminal law, he can be tried by the civil courts,
as if he were a civilian; and various liabilities are incurred by
an officer who, on duc application heing made, refuses to hand
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over a man under his command to the civil authorities, or to
assist in his apprehension., A4.4. 39, 41, 162: M. M.L. 241,

3. LEGAL STATUS IN CIVIL MATTERS. In the case of eivil
rights, duties and liabilities, there is a difference between the
position of a scldier and that of an ordinary citizen. M. M.L. 241,
The following list of differences does not purport {o be complete,
but contains the differences most commonly encountered:

(a) A soldier cannot be punished for deserting or
neglecting to maintain his wife and family or permitting them
to become a public charge. Although his legal liability to
maintain them and bastard children remains, it cannot be
enforced against his person, pay or equipment; but provision
has been made for deducting limited sums from his pay for the
maintenance of such dependents. A.4. I45. It will be noted
that this section does not apply to an officer.

{b) Certain restrictions have been imposed on the
creditors of a soldier, so as to prevent the Crown from losing his
services. A soldier cannot, under section 144 of the Army Act,
be arrested or compelled Lo appear hefore a court on account
of any debt, damages or sum of money under thirty pounds
{one hundred and fifty dollars in Canadian money), but the
exemption applies to his person, and not to his property; and a
creditor may sue and have execution, so long as he does not
touch the person, pay or equipment of the soldier. A soldier
cannot be placed under stoppages for his private debts, and
persons who suffer soldiers to contract such debts, do so at their
own risk. The effect of the section is, that it exempts a soldier
from appearing in person, though not from being sued for a
debt under thirty pounds {one hundred and fifty dollars in
Canadian money). The exemption does not apply to a soldier
required to attend as a witness before a court of law, neither
does it, at all, apply to an officer.

(¢} Certain procedural protection is given an officer
or person, if action is brought against him for anything pur-
porting to have been done by him pursnant to the Militia Act
or any regulation; and this protection is set out in the Militia
Aect, which provides as follows:

“Every action against any officer or person, for anything
purporting to be dene in pursuance of this Act or of any regu-
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lation, shall be laid or tried in the judicial district where the act
complained of was done, and shall be commenced within six
months from the time of the act committed.” M.4. 134(1).

“In any such action the defendant may plead the general
issue and give this Act and the special matter in evidence at the
trial.”  M.A. 134(),

“No plaintiff shall recover in any such action if a tender
of sufficient amends was made before the action was brought,
or if a sufficient sum of money has been paid into court by the
defendant after action was brought: provided that where money
is paid into court after action brought and without tender
before action, the plaintiff may, in the discretion of the court,
recover costs of action down to the time of such payment into
court.” M.A, 134(3).

“No action shall be brought against any officer or person
for anything purporting to be done in pursuance of this Act,

or of any regulation, until at least one month after notice in’

writing of such action has been served upon him or left at his
usual place of abode.” M. A, 135(1).

“In such notice, the cause of action, and the court in
which it is to be brought, shall be stated, and the name and
place of abode of the claimant and his solicitor shall be endorsed
thereon.” M.A. 135(2).

(d} Officers and men of the Active Militia are
exempt from jury service while they are subject to military law
either as being on service or on active service. A.4. 147,

{e) Officers and soldiers have, while in actual
military service, certain privileges in regard to making wills.
The basis of their privileges is to be found in the Wills Act 185
(Imp) 1 Vict. Ch. 26. By section 11 of this Act: A soldier (which
term includes an officer) “being in actual military service”, may
dispose of his personal estate by a so-called “soldier's will”
although under the age of 21.

This section is incorporated into the law of Ontario by
section 13 (1) of the Wills Act of Ontario, R.S.0. 1937, Ch. 164,
which provides, by section 13(2), that “any such soldier . . .
shall be deemed to have been, since the 4th day of August 1914,
of testamentary capacity and to have been capable of making a
valid disposition by his will of any of his property whether reat
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or personal, notwithstanding that he was at the time of the
execution of the will under the age of 21 years.” The effect of this
subsection is that such a soldier may dispose, also, of his real’
property by will, though not by a scldier’s will, even though he is
under the age of 21 years.

Fer the above purposes, a man is “in actual military
service'” when a state of war exists and he has taken some step
towards joining the field forces, e.g., from the time when he, or
the unit to which he belongs, receives embarkation or mobilization
orders for active service, down to the final conclusion of operations.

A "soldier's will” may consist of a document not attested
(as a civilian's will must be) e.g., a private letter to the person
intended to benefit under it, or to someone else stating his
wishes; also, a mere verbal statement of his wishes is sufficient,
if such statement can be proved to the satisfaction of the court.
To establish the validity of such a will, it is not necessary to prove
that he knew he was making a will, or had power to make one in
that manner; but it must be shown that he intended to express,
deliberately, his wishes as to the disposal of his property, in the
event of his death. Such a will is revoked, like any other will,
by his subsequent martiage. [t continues in force until revoked
or superseded, unless its language shows an intention that it
should only take effect if the testator died during the particular
expedition, A person who, although attestation is unnecessary,
does in fact attest such a will, is not thereby precluded from taking
a benefit thereunder.

Under the authority of an Order-in-Council, dated March
19th 1940, regulations were enacted to deal with the adminis-
tration and distribution of the Service Estates of members of the
Military, Naval or Air Forces of Canada dying on active service.
“Sarvice Estate” is defined in section 1(d) of these regulations
as meaning that part of a deceased member’s personal estate
which consists of balance of pay and allowances and other
emoluments emanating from the Crown, which, at the date of
death, are due or otherwise payable, and effects issued by the
Crown, which, under regulations, he is permitted to retain, and
all personal belongings found on the deceased and in camp,
quarters, or otherwise in the care or custody of the service
authorities, including cash on hand and personal articles and
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effects, The scope of these regulations was widened by Order-
in-Council, dated December 11ith 1940, to include small bank
balances of such deceased person.

The reason for these regulations is that, in a majority of
instances, the “service estates” of deceased members of the
Forces will not be large, and if the collection and distribution of
the assets were left to the next-of-kin or beneficiaries of the
individual Estate, the same would involve costs quite out of
proportion to the amount of the Estate concerned, and their
purpose is to provide for the collection of the assets, comprising
his “service estate,” of a member of the Naval, Military or Air
Forces of Canada who dies on active service, and for the distri-
bution thereof in a speedy economical manncr, by means of as
uniform a procedure as possible. For the text of these regulations,
see Appendices A, and D, post.

(f) An officer or soldier is unable, legally, to charge or
assign his pay or pension. A.4. 141,

(g} An officer or scldier is forbidden to accept invita-
tions to appear as an expert witness in private lawsuits, for the
purpose of giving evidence on matters of which he has acquired
knowledge in the course of, and in connection with, his official
duties. K.R. (Can.) 438.

fh) With respect to the marriage of an officer or
soldier, there are certain conditions and formalities that must
be observed. K.R. (Can.) 931 of seq, and 1331 ef seq.

(i} An officer or soldier cannot recover pay alleged
to be due him, by action or by petition of right against the
Sovereign in the civil courts.

Under the authority of an Order-in-Council, dated
October 2nd 1940, and entitled Order-in-Council authorizing
regulations governing civilian claims against the Crown involving
the Canadian Active Service Force in the United Kingdom and
the R.CAF, in the United Kingdom"”, and ¢f an Order-in-
Council, dated November 28th 1940, and entitled *Order-in-
Council authorizing regulations governing civilian claims
against members of the Canadian Forees in Iceland, Newfound-
land and the West Indies”, regulations, having the force of law,
were enacted to cover the matters indicated in their respective
titles. For the lext of these regulations, see A ppendices B.and C. post.
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E. POWERS OF CIVIL COURTS WITH RESPECT
TO OFFICERS AND SOLDIERS.

1. TQO ENFORCE THE LAW. The Army Act {(sec. 41A) pro-
provides that nothing in the Act shall affect any jurisdiction of
any civil court to try a person subject to military law, for any.
offence. And any officer or soldier is liable to be punished if,
on due application being made, he refuses to hand over to the
civil authorities, or to assist in the apprehension of, an officer or
soldier accused of an offence punishable by the civil court.

It is to be noted that, while the provisions of the Army
Act, relating to discipline, are administered by military tribunals,
and not hy the civil courts, the provisions of the Militia Act,
relating to discipline, may be enforced, gencrally speaking,
cither by a military tribunal or by a civil court. So an officer or
soldier is liable to be tried by a civil court, not only for breaches
of the civil law, but also for breaches of the Military Code as
pravided in the Militia Act.
2. THE SOLDIER’S DILEMMA. It is sometimes alleged that
obedience to Military l.aw may be in conflict with a soldier’s
duty as an ordinary citizen. Military Law is, however, part
of the Statute Law, and obedience to it cannot be unlawful.
On the other hand, a soldier is required by Military Law to
obey the commands of his superior officer. This obligation
extends only to lawful commands (Z.e., commands which, not
only are not contrary to the ordinary law, but which, as well,
are justified by military law); and a soldier is not liable in
military law for disobeying an unlawful order. But how is the
soldier to judge the lawful character of the order? He has not
the time to weigh up its merits, even if he has the inclination and
the ability to do so. His training makes compliance instinctive.
Unlawful injury, inflicted as the result of such compliance,
renders him liable to criminal and civil proceedings. He cannot
plead ohedience to the vrder of his military superior, because no
such defence is accepted by a civil court, [f the order of the
superior is, in the soldier’s opinion, unlawful, he disobeys it at
the peril of being court-martialled for a serious military offence,
and runs the risk of the court-martial not accepting his view of
the order’s unlawful character. Moreover, unless the order is
wholly unreasonable, it would prejudice military diacipline, if
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strict compliance were not enforced by military law. A soldier,
therefore, ought to obey orders, at the peril of civil proceedings
being instituted against him for the resulting act. If such
proceedings result from obedience to the order there is some
authority for saying that, if the order is not manifestly untawful,
he cannot be made liable. C.C. 57,

F. PROCEDURE FOR TRIAL BY CIVIL COURTS.

1, CIVIL OFFENCES. "When a soldier receives, otherwise
than through his commanding officer, a summons issued by the
civil court in respect of an oflence, he will at once report the
matter to his company efc. commander in order that arrange-
ments may be made for his attendance before the court and for
the provisions of Para, 484 to be complied with.” K.R. (Can.)
483,

Paragraph 484 of K.R. (Can.) provides for an officer
from the soldier’s unit or, if one is not available or if it is not
comvenient, an officer from another unit, being present at the
trial to watch proceedings and, if required by the court, to give
such information as he is permitted to, concerning the accused's
character, previous convictions by a civil court, etc. Where
the court signifies its intention of imposing a fine, he will inform
the court of the rate of pay to which the offender is entitled,
together with any compulsory stoppages or deductions to
which it is subject. This officer detailed to watch the proceedings
will take with him a sum of money in order that he may pay,
on behalf of the accused, any fine imposed by the court, If,
however, the fine imposed is such that, in the ordinary course,
recovery could not be effected from the soldier'’s account within
a period of six months, or if ke Is due for discharge before the
fine could be recovered, the circumstances should be represented
to the court, and no steps should be taken by the officer to pay
the fine or any part of it. The amount paid will be recovered
{rom the soldier's account, as required by the Pay and Allowance
Regulations. Where damages, compensation or costs in respect
of an offence are awarded against a soldier, and the accused is
not in a position to pay at once, arrangements may be made, in
suitable cases, for recovery to be effected by deductions from
his pay, but payment of sums to an aggrieved person in this
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respect will only be made as and when recovered from the

. soldier's pay.

2. OFFENCES AGAINST THE MILITIA ACT. Section 125 of
the Militia Act sets out the jurisdiction and powers of the civil
court, in respect of offences against the Militia Act, as follows:

“Except as otherwise herein provided, every penalty
incurred under this Act shall be recoverable, with costs, on sum-
mary conviction before one Justice of the Peace.” M.4.125(1).

“In default of immediate payment on conviction, the
convicting justice may commit the person so convicted to the
commeon gaol of the territorial division for which the said justice
is then acting, or to some lock-up situated therein, for a term
not exceeding 40 days if the penalty does not exceed twenty
doflars, and for a term not exceeding sixty days if it exceeds
that sum.” M.A4. 125(2).

There are, however, certain conditions precedent which
must be cbserved before the aid of the civil court can be enlisted
as aforesaid, and there are certain restrictions on its powers.
They are as follows: :

“No prosecution against any officer in the Militia for any
penalty under this Act, or under any regulation made hereunder
shall be brought, except on the complaint of the officer for the
time being commanding the Militia.” M.A4. 126(1),

“No prosecution against any man in the Militia for any
penalty under this Act, or under any regulation, shall be brought
except on complaint by or in the name of the commanding officer
or Adjutant of the corps or captain of the company or corps to
which such man belongs or belonged.” M.A. 126(2).

“The officer for the time being commanding the said corps
or company may authorize any officer of militia to make such
complaint in his name, and the anthority of any such officer
alleging himself to have been so authorized to make any com-
plaint shall not be controverted or called in question except by the
officer commanding the said corps or company.” M.4. 126(3).

“No prosecution shall be brought under the above men-
tioned in a civil court after the expiration of six months from the

. commission of the offence except for the offence of unlawiully buy-

ing, selling, or having in possession arms, accoutrements or other
articles belonging to the corps, or for desertion.” M.A4. 126{4).
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F. OPINION OF LAW OFFICERS (AU, 18th, 1911) ON
DUTY OF SOLDIERS CALLED UPON TO ASSIST
FOLICE.

A. GENERALLY.

1. DUTY TO AID CIVIL POWER IN CASE COF PUBLIC
DISORDER, APART FROM MILITARY STATUS, The Com-
mon Law, which governs soldiers and other citizens alike, imposes
two main dulies in case of riot and other disturbances of the
peace, which are, first: every citizen is bound to come to the aid
of the civil power when the civil power requires his assistance to
enforce law and order, and. sccondly: to enforce law and order,
no one is zllowed to use more force than is necessary. These
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obligations apply to everyone, in every type of disturbance.
And when called to the aid of the civil power, soldiers in no way
differ in the eyes of the law from other citizens, although, by
reason of their organization and equipment, there is always a
danger that their employment in aid of the civil power may in
itself constitute more force than is necessary. Sections 49 and
50 of the Criminal Code confer certain protection against pro-
secution for acts done in fulfilment of the above comumon law
duty. They are as follows:

“Everyone, whether subject to military law or not, acting
in good faith in obedience to orders given by any sheriff, deputy
sheriff, mayor or other head officer or acting head officer of any
county, city, town or district, or by any magistrate or justice,
for the suppression of a riot, is justified in obeying the orders so
given, unless such orders are manifestly unlawful, and is pro-
tected from criminal responsibility in using such force as he, on
reasonable and probable grounds, believes to be necessary for
carrving into effect such orders.” C.C. 49(J).

“It shall be a question of law whether any particular
order is manifestly unlawfu! or not.” C.C. 46(2).

“Everyone, whether subject to military law or not, who,

in good faith and on reasonable and probable grounds, believes
that serious mischief will arise from a riot before there is time to
procure the intervention of the authoritics aforesaid, is justified
in using such force as he, in good faith and on reasonable and
probable grounds, believes to he necessary for the suppression of
such riot, and as is not disproportioned (sic) to the danger which
he, on reasonable grounds, believes to be apprehended from the
continuance of the riot.” C.C. 50,
2. RESPONSIBILITY OF CIVIL POWER BEFORE INVOK-
ING AID OF MILITARY. The primary obligation for the
preseryétion of order and for the suppression of disturbance,
rests with the civil autherity. The civil authority should only
requisition troops when satisfied that it is, or will be, impossible
ta deal with the situation which has developed, or is immediately
apprehended, by means of all the rescurces of the civil power,
that is to say, the local police, supplemented by any additional
police that can be procured from elsewhere, or by any police
reserves or special constabulary that may be available,
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3. KINDS OF PUBLIC DISORDERS OR DISTURBANCES
WHICH MAY RESULT IN THE AID OF THE MILITARY
BEING INVOKED. Public disorders or disturbances, even
though unlawful, may vary in the degree of their sericusness.
The action which may be taken to quell them, and the punish-
ment which may be imposed for taking part in them, similarly,
varies.

a. Unlawful Assembly. By this term, is meant "an
assembly of three or more persons who, with intent to carry out
any common purpose, assemble in such a manner or so conduct
themselves when assembled as to cause people in the neighbour-
hood of such assembly to fear, on reasonable grounds, that the
persons so assembled will disturb the peace tumultuously, or
will, by such assernbly, needlessly and without any reasonable
occasion provoke other persons to disturb the peace tumul-
Fuausiy.” C.C. 87(I. If the character of the assembly
is such as to alarm persons of reasonable firmness and courage,
it will be deemed unlawful even though no actual act of violence
is committed.

“Persons lawfully assembled may become an unlawful

assembly if they conduct themselves with a common purpose

in such a manner as would have made their assembly unlawful if
'they had assembled in that manner for that purpose. Intention
is not necessary." C.C. &7(2).

“An assembly of three or more persons for the purpose
of protecting the house of any one of their number against
persons threatening to break and enter such house in order to
commit any indictable offence is not an unlawful assembly even
though it might lead to a disturbance of the peace.” C.C.
87(3).

b. Rout. By this term, is meant an unlawful assembly
which has made a motion towards the execution of the common
purpose.

¢. Rigt. By this term, is meant “an unlawful assembly
that has begun to disturb the peace tumultuously.” C.C.
88. Or, better to distinguish it from insurrection, it may be
defined as an unlawful assembly which has actually begun to
execute a common purpose of a PRIVATE nature by a breach of
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the peace and to the terror of the public. Every roter is guilty
of an indictable offence and liable to two years’ imprisonment
with hard labour. C.C. 98

The Criminal Code deals with the reading of the procla-
mation under the Riot Act and provides: "It is the duty
of every sheriff, deputy sherifi, mayor or other head officer,
and justice, of any county, city or town, who has notice that
there are within his jurisdiction persons to the number of
twelve or more unlawfully, riotously and tumultuously assembled
together to the disturbance of the public peace, to resori to
the place where such unlawful, riotous and tumultuous
assembly is, and among the rioters, or as near to them as he can
safely come, with a loud voice to command or cause to be com-
manded silence, and after that, openly and with a Joud voice to
make or cause to be made a preclamation in these words or to the
like effect: ‘Our Sovereign Lord the King charges and commands
all persons being assembled immediately to disperse and peace-
ably to depart to their habitations or to their lawful place
of business, upon the pain of being guilty of an ofience on
convicton of which they may be sentenced to imprisonment for
life. God Save the King.! " C.C. 91

Section 92 of the Criminal Code provides that “all
persons are guilty of an indictable offence and liable to imprison-
ment for life who,

“(a) with force and arms wilfully oppose, hinder or
hurt any person who begins or is about to make the said pro-
clamation, whereby such proclamation is not made; {{.e., who
prevents the reading of the proclamation) or

“(b) continue together to the number of twelve for
thirty minutes after such proclamation has been made, or, if
they know that its making was hindered as aforesaid, within
thirty minutes after such hindrance.” (i.e. do nof disperse).

The duty of officers, if the rioters do not disperse, is as
follows:

“If the persons su unlawfully, riotously and tumultu-
ously assembled together, or twelve or more of them, continue
together and do not disperse themselves, for the space of thirty
minutes r:fter the proclamation is made or after such hindrance
as aforesaid, it is the duty of every such sheriff, justice and




SN

42 IV—AID TO THE CIVIL POWER—A.3.c.-B. 1.

other officer, and of all persons required by them to assist, to
cause such persons to be apprehended and carried before a
justice.” C.C. 93(1.
_ “If any of the persons so assembled are killed or hurt
in the apprehension of such persons or in the endeavour to
apprehentd or disperse them, by reason or their resistance,
every person ordering them to be apprehended or dispersed,
and every person executing such orders, are indemnified against
all proceedings of every kind in respect thereof.” €.C. 83(2).
L “Nothing in this section contained shall in any way
limit or affect any duties or powers imposed or given by this
Act as to the suppression of riots belore or after the making
of the said proclamation.” C.C. ¢3(3).
) The reading of the Proclamation under the Riot Act
is not nccessary before a riot can exist. The effect of such
reading is merely to render the rioters liable to imprisonment
for life, if they do not comply with the Proclamation, instead
of to two years” imprisonment with hard labour,

~ d. Insurrection. An insurrection differs from a riot in
having an object of a GENERAL AND PURLIC nature, and
it is really a species of treason known technically as levving
war against (he King. M. M.L. 252, )

B, CALLING OUT THE MILITIA.

The law in regard to the Militia being called out in aid

of the civil power will be found in the Militia Act, Sections
75-85 inclusive. K.R, (Can.} 848.
I._W_HO IS LIABLE TO EE CALIED QUT. “The Active
Nll!ltia, or any corps thereof, shall be liable to be called out for
active service, within or without the municipality in which such
corps is raised or organized, with their arms, ammunition and
equ:Pment, in aid of the civil power, in any case in which a riot
or _dlsturbance of the peace requiring such service occurs, or
is, in the opinion of the civil authority, hereinafter designated
in that behalf, anticipated as likely to occur, which is beyond
the powers of the civil authorities lo suppress, or to prevent,
or to deal with.” M.4. 75.

Section 120 of the Militia Aet provides that every officer
and man of the Militia who, when his corps is lawfully called
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upon to act in aid of the civil power, refuses or neglects to go
out with such corps, shall, if an officer, incur a penalty not
exceeding $100.00 and, if a man, a penalty not exceeding $20.00.
2. PROCEDURE. "In any case where a riot or disturbance
oceurs, or is anticipated as likely to occur, the Attorney-General,
or acting Attorney-General, of the province in which is situated
the place where such riot or disturbance occurs, or is antici-
pated as likely to occur, on his own motion or upon receiving
notification from a judge of a superior or county or district
court, having jurisdiction in such place, that the services of
the Active Militia are required in aid of the civil power, may
by requisition in writing (see M.A. §0) addressed to the
district officer commanding the military district in which such
place is situated, require the Active Militia or such portion
theretf as the district officer commanding considers necessary,
to be called out on active service to assist the civil power.”
M.A. T7o.

An Order-in-Council was passed on August 7th 1940
empowering certain other Provincial officials to requisition the
services of the Active Militia when necessary. This was passed
hy reason of representations to the Minister of National Defence
that situations might arise, during the state of war now exist-
ing, necessitating military action in aid of the civil power,
and that delay might ensue, by reason of the Attorney-General
or acting Attorney-General being absent or otherwise not avail-
able, or by reason of the locality where military aid was required
being so distant from the place where the Attorney-(General
or acting Attorney-General could be found, that communica-
tion with him would entail considerable loss of time. Accordingly,
regulations under the aumthority of this Order-in-Council, em-
powering “any Crown Attorney or any other provincial official
or class of provincial official designated from time to time for
that purpose by the Attorney-General or acting Attorney-
General of the province concerned” as persons who, in the
manner prescribed by the Militia Act, may requisition the ser-
vices of the Active Militia in aid of the civil power, and “may
notify the district ofticer commanding that their services are
no longer required in aid of the civil power.”
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“The district officer commanding a military district,
or the officer for the time being performing his duties, shal
call cut the Active Militia in the district of which he is in com-
mand, or such portien thereof as he considers necessary for the
purpese of suppressing or preventing any actual or antici-
pated riot or disturbance upen recelving requisition in writing
made by the authority hereinbefore designated in that behalf;
Provided that, so far as the Permanent Force is available, it
shall be employed upon the duty of suppressing or preventing
such actual or anticipated riot or disturbance, and recourse
shall not be had to other militia corps except to the extent that
the Permanent Force is not available.”” M. A4, 77.

“A district officer commanding, upon receiving a requi-
sition from the civil authority empowered by law to make
the same, has no discretionary power as to the necessity for
aid, nor has he the power to call out the Active Militia in any
district other than the one of which he is in command. (M.4.
78(1). Such district officer commanding has, however, com-
plete discretion as to the number of troops he shall employ.
If such district officer commanding considers that the ser-
vices of the Active Militia in districts other than the one of
which he is in command are necessary for the purpose of pre-
venting any such actual or anticipated riot or disturbance
as recited in the requisition, he is required by law (M.4.
78(2}, to notify the Adjutant-General of the number of officers
and other ranks, together with their horses and equipment,
which he considers necessary and of which number he is the
scle judge, and upon receiving such notification the Adjutant-
General is empowered to call out such of the Active Militia
as in his judgment are available to meet the requirements of
the said district officer commanding as set forth in the notifica-
tion, and to cause them to be dispatched to him.” M.A. 78(23,
K.R. {(Can.) 850,

C. STATUS, RESPONSIBILITIES AND DUTIES
OF TROOPS AND CIVIL AUTHORITIES.

“The officers and men of such Active Militia when
so called out shall, without any further authority or appoint-
ment, and without taking oath of office, be held to have and
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may exercise, in addition to their military powers and duties,

. all the powers and duties of special constables, so long as they

remain so called out, but they shall act only as a military body,
and shail be individually lable to obey the orders of their
military superior officer. It is the duty of every officer and man

‘of the Active Militia at zall times while so called out to obey

the orders of his military superior officer.” M.A. 82, ‘

The Criminal Code gives a certain amount of protection
to persons subject to military law wl'fo obey the orders of 'th‘elr
superior military officers under such circumstances, by providing
that “evervone who is bound by military law to obey th.e lawiul
command of his superior officer is justified in obeying any
command given him by his superior officer for the suppression
of a riot, unless such order is manifestly uniawful. _And it
shalt be a question of law whether any particular order is mani-
festly unlawful or not. C.C. 51. n .

“Troops proceeding in aid of the civi! power will invari-
ably have the requisite quantity of ammunition serve.d out to
them before going on duty. The unused portion of this supply
will be collected immediately after the duty has been performed
and returned without delay into stores.” E.R. (Can.) &51.

“On arrival in the locality where the disturbance, real
or apprehended, occurs, or is anticipated as lilfely to occur,
the officer in command of troops called out in aid of 'the civil
power will consult with the magistrate and with the senior police
officer present, and will decide as to the disposition of the
troops. He will move his force to the pla(_:f_: to which he may be
directed by the magistrate, in regu!ar military order, with the
usual precautions. He will not permit the troops to be scattered,
detached or posted in a situation where they would not be able
to act in their own/defence.” K.R. (Can.) 852.

“Troops called out under Section 75 of the Militia Act
to aid the civil power do not replace the civil power, the oﬁ‘ic('ar
commanding troops thus called out will be t:‘areful that .hlS
command and each detached portion thereof is accompanied,
on zll occasions when on duty, by a .m.a,gistrate”to represent,
and to give orders in the name of, the civil power."” K.R. _(Ccm D
£53. He should also make sure that every patrol or picquet,
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when employed in the actual suppression of disturbances, is
under the command of an officer. K.R. (Can.} §44,

“All orders from magistrates to troops acting in aid of
she civil power should be obtained in writing. Should this not
be possible, an officer commanding will take care that he is
accompanied by a reliable witness when taking a verbal order,
and that there is a clear understanding among all concerned
as to the meaning of such order.”” K.R. {Can.) §54.

“When troops are called out in aid of the civil power,
the responsibility for the reading of Proclamation under the
Riot Act (€.C. 21) or of making any proclamation required
by the Criminal Code, rests entirely with the civil power, and
in no way with the troops. The latter act solely upon the orders
of the accompanying magistrate, invariably conveved through
the officer commanding the troops present.” K.R, (Can.) 855,

“H the magistrate concludes that the police are unable
to cope with the riot, and that the situation demands the inter-
ference of the troops by action, then, whether the proclamation
has been read or not, it is his duty to request the commander
of the troops to take action. This request should be made
distinctly and, if pussible, in writing, although if given by word
of mouth it will be sufficient.” K.R. (Can.) $56(z).

“When so required to take action, it will be the duty
of the officer to take such mifitary steps as in his opinion the
situation demands. In doing so, he will have absolute discretion
as to the action to be taken, and as to the arms, including
firearms, which the troops shall use, and as to the orders he
shall give, including the order to fire, But the magistrate and
the officer are each responsible, respectively, for anything done
or ordered by them which is not justified by the circum-
stances of the case” K.R. (Can) 836(h).

“If the officer thinks it unnecessary to take immediate
action, it is not obligatory upon him to do so, nor will he con-
tinue action longer than he thinks absolutely necessary.” K.R.
{Can.) 857.

"“All commands to the treops will be given by their officer
who, if it becomes necessary to order the troops to fire, will
exercise a humane discretion in deciding both the number of
rounds and the object or objects Lo be aimed at.” K.R. (Can.} §57.
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“In order to guard against al! misunderstanding, officers
commanding troops or detachments are, on every occasion in
which thev are employed in the suppression of riots, or in the
enforcement of the law, to take the most effectual means, in
conjunction with the magistrates under whose orders they may
be placed, for notifying beforehand and explaining to the people
opposed to him that in the event of the men being ordered to fire,
their fire will be effective.” K.R. (Can.) 838.

“1f the commander should be of the opinion that a slight
effort would be sufficient to attain the object, he is to give the
word of command to one or two specified files to fire.  If greater
clfort should be required, he is to give the word of command to
one of the sections, told off as above ordered; the fire of the other
sections, if required, will only be given on the regular word of
command of the commander.” K.R. (Can.) 8§60.

“Tf there are more officers than one with the detachment,
and it is necessary for morc than one section to fire at a time,
the officer commanding will cléarly indicate to the troops what
officer 1s to order any of the sections to fire. No person, except
the officer indicated by the commanding officer, is to give orders
to any file or section to fire.”  K.K. {Can.} §61.

“1f it becomes necessary to fire, officers and soldiers have
a serious duty, which they must perform with coolness and
steadiness, and in such a manner as to be able to cease fire the
instant it is no longer necessary.”” K.R. (Can.) §62.

Care will be taken tq fire upon only those persons who can
be seen to be implicated it the disturbance. To fire over the
heads of the crowd has the effect of favouring the most daring
and guilty, and of sacrificing the less daring, and even the
innocert.

The division of responsibility between civil and military
authority after the decision to take action has been made may,
therefore, be summed up as follows: _

{i) The primary duty of preserving order rests with
the civil authority. A commander, therefore, in all cases where
it is practicable, should place himself under the direction of
a magistrate;

(ii} The duties of a magistrate do not, however,
impose upon him a knowledge of the weapons at the disposal of
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the troops, or of the effect of those weapons; he may not be, there-
fore, the best judge as to the degrec of force to be emploved by
the soldiers in the particular circumstances for which he desires
and requests their intervention. A magistrate, therefore, if he
acts with discretion, will necessarily defer to the opinion of the
commander on military matters, particularly as to the degree of
force to be used. The primary responsibility, however, remains
with the magistrate, and if he is on the spot it is his duty to
request the commander “'to take action' when the civil resources
at his disposal are insufficient to deal with the circumstances
which present themselves;

(iii} On the other hand, a commander will not per-
form his duty if, from fear of responsibility, he takes no action
and allows outrages to be committed which it is in his power to
check, merely because there is no magistrate tc direct him to take
action;

{iv) If the magistratc and the commander are acting
together, the obligation lies on the magistrate to request the
commander to take action, but the action to be taken, i.e. the
degree of force required in the circumstances, must be judged by
the commander; the latter would incur considerable responsi-
bility if he were to fire without a request to take action from the
magistrate, or if he were to refuse to fire when requested to do so,
but circumstances which he sees before him might justify the
commander in firing, or not firing, notwithstanding the request
which he receives from the magistrate. The commander must
judge the degree of force to be emploved and it is his duty to fire
if he cannot otherwise stop the violence which is being committed
hefore him. le must decide whether it is necessary to fire or not,
and is responsible for his action, (See M.M.L., Chapter XII1.)

“During the period that any portion of the Militia is on
gervice in aid of the civil power, the commanding officer will
forward direct to National Defence Headquarters, daily, a state-
ment showing the number of the different ranks actually em-
ploved on such duty.” K.R. (Can.) §65.

“Under section 83 of the Militia Act, troops called out in
aid of the civil power arc Lo remain on duty until notification is
received from the authority which made the requisition calling
them out that their services are no longer required in aid of the
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civil power. The strength of the force on such duty shall be
such as the district officer commanding considers necessary, and
he is empowered to diminish the number of officers and men so
called out from time to time as in his opinion the exigencies of the
case require. On receipt of such notification that the services of
the troops are no longer required in ald of the civil power, the
district officer commanding will at once order the force to be
withdrawn, and will notify National Defence Headquarters by
telegram.” K.R. (Can.) 864.

“0On completion of the duty for which the force was called
out, an immediate report thereof, in writing, will be made by the
commanding officer to the district officer commanding for trans-
mission to National Defence Headquarters.” K.R. (Can.) §66.

On completion, by troops called out in aid of the civil
power, of the duty for which they were so called out, district
officers commanding districts in which any costs or expenses
have been incurred in connection with any such duty, will for-
ward to Nationa! Defence Headquarters a statement of such
cosls and expenses, in order that steps may be taken to effect
recovery from the province concerned under the provisions of
section 84 of the Militia Act.

D. REQUISITION.

“Any statements of fact contained in any requisition made
under the Militia Act shall be final and binding upon the province
concerned, and any such statement of fact shall not be open to
dispute by the officer upen whom such requisition is made.”
M.A 7O

The form of the requisition may be found in section 80 of
the Militia Act, and the provisions of the following scction as to
its contents and effect are of importance.

“In every reyuisition in writing as aforesaid it shall
be stated that information has been received by the Attorney-
Ceneral from responsible persons or, as the case may be, that
a nolihcation has heen received by the Attorney-General from
the county court or district court judge, or from a judge of a
superior court, as the case may be, that a riot or disturbance
bevond the powers of the civil authoritics to suppress or fo
prevent or lo deal with as the case may he has vecurred, or is



50 IV—-AID TO THE CIVIL POWER—D.-E.

anticipated as likely to occur and that the services of the Active
Militia are required in aid of the civil power. The said requisi-
tion shall further state that it has been made to appear to the
satisfaction of the said Attorney-General that the services of
the Active Militia arc so required.” M.A. 81(f).

“Moreover in every case there shall be embodied in the
requisition, which shall be signed by the Attorney-(General,
an unconditional undertaking that the province shall pay to
His Majesty all expenses and costs incurred by His Majesty by
reason of the militia, or any part thereof, being called out or
serving in aid of the civil power as by the requisition required.”
M.A. 81(2).

“Every statement of fact contained in any requisition
made under the provisions of this Act shall be conclusive and
binding upon the province on bebalf of which the requisition is
made; and every undertaking or promise in any such requisition
contained shall be binding upon the province and not open to
any question or dispute by reason of any alleged incompetence
or lack of authority on the part of the Attorney-General to
make the same, or for any other reason.” M.4. 81(3).

E. EXPENSES AND COSTS OF CALLING OUT
MILITIA TO ASSIST THE CIVIL POWER.

The expenses and costs of calling out the militia to
assist the civil power arc provided for by sections 84 and 85
of the Militia Act as {ollows:

“All expenses and costs incurred by His Majesty by
reason of any of the Militia being so called ont in aid of the
civil power shall be paid to His Majesty by the province of
which the Attorney-General made the requisilion requiring them
to be called ont.”” M.A. 84(1).

“'His Majesty may retain from any annual grant payable
by Canada to such province and under the control of the Parlia-
ment of Canada any unpaid halance of moneys due to His
Majesty under the provisions of this Section.” 3M.A. §4(2).

“Such moneys as are required to meet the expenscs and
costs occasioned by the calling out of the militia as herein-
before provided and for their services shall, pending payment
by the province, be advanced in the first instance oul of the
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Consolidated Revenue Fund by the authority of the Governor-
in-Council, but shall be payable by and recoverable from the
province and by His Majesty as moneys paid by the latter to

-and for the use of the province at the request of the latter.”

M.A. 85

F. OPINION OF LAW OFFICERS (AUG. 18, 1911)
ON DUTY OF SOLDIER CALLED UPON TO
ASSIST POLICE.

“A soldier differs from the ordinary citizen in being
armed and subject to discipline; but his rights and duties in
dealing with crime are precisely the same as those of the ordi-
nary citizen, If the aid of the military has been invoked by the
police, and the soldiers find that a situation arises in which
prompt action is required, although neither magistrates nor
police are present for consultation, they must act on their own
responsibility. They are bound to use such force as is reason-
ably necessary Lo protect premises over which they are watching,
and to prevent serious crime or riot. But they must not use
lethal weapons to prevent or suppress minor disorders or offences
of a less serious character, and in no case should they do so if
less extreme measures will suffice. Should it be necessary for
them to use extreme measures they should, whenever possible,
give sufficient warning of their intention.”

Signed “Rufus D. Isaacs™
“Tohn Simeon"
MM.L.
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L. RELATION OF CIVII, COURTS T g )
iy ro MILITARY
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v. Action for damages.

A. SINGLE COURTS.

o The term “single court™ is used to describe a court con-
sisting of a single officer of whatever rank, whether he be a
commgnder, or an acting commander, or a "‘commanding officer”
or a higher officer exercising authority under section 47 of Thé
Army Act.

1. COI\*'IPANY COMMANDER. The term ‘“company com-
mander" as used in this chapter, means the commander or acting
commander of a company, squadron, troop or battery, as the
case may be. This meaning is cxpressed in K.R, {Can.) by the
use of the term “company ete, commander.”

& Powers, The company commander has jurisdiction
to d_rspose of charges against private soldiers and non-com-
missioned officers, below the rank of sergeant or the appointment
of lance-sergeant.

i. Generally, The powers of the company com-
mander are those delegated (o him by his commanding officer
under the authority of K.R. {Can.) 477, which provides that a
commanding officer may delegate power—to dispose of any
offence which he himself may deal with under K.R. (Can.) 459—
to a company commander.

} ii. Offences. The offences so referred to in K.R.
{Can.) 459 are those mentioned in the following sections of the
Army Act, namely: section 6, except on active service; section
8(2} (threa}tening or insubordinate language only), except on
active service; section 9(2), except on active serviee; section 10
{except sub-section (1) thereof); sections 11, 14, 135, 18(1), 18(3)
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and 19: section 20 {except where the act is wil{ul); sections 21,
22, 24 and 27(4); section 33 (except cases of enlisting from army
rescrve); and sections 34 and 40 -all of which sections may be
found in Appendix F, post. '

iii. Restrictions upon Punishments. The regulation
which authorizes the commanding officer to delegate power to
a company commander, as aforesaid, provides, however, that
the punishments which may be awarded by a company com-
mander must not exceed.”

“(i} In the case of a privale soldier— seven days
confinement to barracks for minor offences; extra guards and
picquets; fines for drunkenncss;and in the case of absence without
leave where pay is automatically forfeited under the conditions
specified in K.R. (Can.) 478, any punishment within his ordinary
powers for such absence. In all cases involving such forfeiture,
a soldier has the right, under section 46(8) of the Army Act, to
elect to be tried by a district court-martial, as he has whenever
his pay or pocket book might be affected. K.R. (Can.) 478.
A commanding officer may further limit the power of award of
an oflicer of lcss than three years' service, to three days con-
finement to barracks. Any such awards will be subject to any
remission the commanding officer may order, but cannot be
increased.

“(if) n the case of a non-commissioned officer, below
the rank of sergeant or the appointment of lance-sergeant—
admonition or reprimand.” K. R. (Can.) 477.

b. Procedure. Every charge against a soldier (which
includes warrant officer, non-commissioned officer or private
soldier), will be investigated, in the first instance, by the com-
pany efc. commander at his orderly room, which is to be held at
such an hour as will allow of a soldier reserved for disposal by
the commanding officer being ready to go before him at the
appointed time. K.R. (Can.) 454 (2).

“Every charge against a soldier will be investigated with-
out delay in his presence. Soldicrs of the Permanent Force in
-arrest are to be disposed of daily (Sundays, Good Friday and
Christmas Day excepted), and, when practicable, in the morn-
ing before the p‘rincipal parade.” K. R, (Can.} 454 (b).
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“A soldier charged with drunkenness will not be brought
before an officer for investigation of the charge until he is sober.
For this purpose twenty-four hours should usuilly be allowed
to clapse before the investigation.” E.R. (Can.) 447 ().

Where the accused is a private, this officer, if he decides
that the case is a minor offense or a case of drunkenness, or
of absence without leave with which he can deaf under the POWCTS
delegated to him under section 46(9) of the Army Act and K.R.
(Can,) 459 and 477, will either dispose of the case himsell,
remand the accused for further inquiry, or leave it for his com-
manding officer to deal with. The case of a4 non-commissioned
officer must always be dealt with by the commanding officer,
except where the company commander has power to admonish
or reprimand (but not severely reprimand} a non-commissioned
officer below the rank of sergeant or the appointment of lance-
sergeant.

“If a charge against a non-commissioned officer or man,
for which he has not heen in close arrest, i{s reserved by the
company etc. commander for the commanding officers’ award,
the former officer will send the charge (M.F.B. 264) for entry in
the guard report, before the hour fixed for the disposal of soldiers
in arrest by the commanding officer. i, on the other hand, a
charge for which a non-commissicned officer or man has been in
close arrest is disposed of by the company etc. commander, that
officer will report the fact to the orderly room and the entry
disposed of on M.F.B, 224 will be made in the punishment
column of the guard report.” K.R, (Can.) 456{b).

"If a soldier is remanded for further inquiry, his case
will be brought under review daily, and the order for remand
will be entered daily in the guard report, or M.F.B. 324, by
the investigation officer.” K.R. (Can.) 456(d).

“M.F.B. 224, for recording the awards of company ete.
commanders, will be retained in the orderly room, and will be
obtained therefrom by the commander concerned whenever nec.
essary for the disposal of offences. Afier completing the last
three columns in each case disposed of, the company commander
will return the form to the orderly room, in order that particu-
lars may be available for inclusion in Part IT Orders for the day,
if necessary.” K.R. (Can.) 457{z).
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“On the last day of the week the company commanfier
will obtain and sign the form, whether blank or otherwise,
and it will then be attached to the guard report for that day.”
K.R. {Can.) 457(b).

“A company cte. commander who has reserved a case
for the award of the commanding officer will attend with the
company conduct book, when the soldier is brought before the
commanding officer.” K.R. {Cen.) 456(c).

The procedure during conduct of trial before a company

commander, being similar to that followed in the court of '_che
commanding ofiicer, will be dealt with, post, in the discussion
of procedure in the commanding officer’s court, '
2. COMMANDING OFFICER. *The expression ‘commz.mdmg
officer’, as used in the sections of the Army Act_.‘relatmg to
“Courts-Martial” and to the ‘Power of Commanding Officer’,
and in the provisions consequential thereon, and in these r‘ula%s.
means in relation to any person, the officer whose duty it is,
under the provisions of the King's Regulations for the Army, or,
in the absence of any such provisions, under the custom of !:hc
service, to deal with a charge against that person of ‘havmg
committed an offence, that is, to dispose of it on his own
authority. [t also, so far as relates to the summary award
of any p;mishments for offences, being puni?hmet1ts which under
the provisions of His Majesty’'s Regulations an _nfﬁccr com-
manding a squadren, company, troop. or batteq‘r 1s.authonzed
to award, and so far as relates to a summary ﬁndmg. in a case of
absence without leave, includes the officer commanding a squad-
ron, company, troop, or battery,"” R.P. 129.

a. Powers.

i. Generally. A commanding officer has no power
to punish a warrant officer or an officer. He.may, without
reference to superior authority, dispose sumrnaflly of a charge
for an offence committed by a non-commissioned nﬁic_er or
soldier under the following sections of the Arm_y Act:‘sectlon @,
except on active service; section 8(2) (th:eatenmg or msuburdl—
nate language only), except on active service; section {2} except
on active service; section 10 (except sub-section (1) ); sections
11, 14, 15, 18(1), 18(3) and 19, scction 20 {except when the act
is wiltul), sections 21, 22, 24, 27(4), scction 33 (except cascs of
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enlisting from the army reserve), and sections 34 and 40—all of
;vshich sections may be found in Appendix F, post. K.R. (Can.
9,

“First, and less serious, offences under the above sections,
and minor neglects or omissions, not resulting from deliberate
disregard of authorily or not associated with graver offences,
should, as a rule, be dealt with summarily. A charge for any
other offence which the commanding officer desires to dispose
of summarily, will be referred to superior authority in a letter
stating the circumstances of the case, and accompanied by the
soldier’s conduct sheets. The commanding officer may refer a
charge for any olfence to superior autherity with an applica-
tion for a district court-martial.” K.R. (Can.) 459,

ii., Punishments by Officer in Command of a Unit.
UPON PRIVATE SOLDIERS.

A commanding officer may, subject to the soldier's right
to elect previous to the award to be tricd by a district court-
martial, inflict on a soldier the following SUMMARY PUN-
ISHMENTS, i.e., punishments which affect soldier’s pay.

{a) Detention, not exceeding twenty-cight days.
:l"he power of awarding detention exceeding seven days, except
in the case of absence without leave, will not be exercised by a.
commanding officer under the rank of field officer, save that
(i} any eofficer in command not below the rank of brigadier may
empower a captain in command of a unit, whether temgorarily
or otherwise, to award detention not exceeding fourteen days:
:cmd (ii) the minister may empower a captain temporarily
in commmand of a unit te award detention not exceeding twenty-
eight days.

(b) A fine not exceeding $16.00 for drunkenness
only. The scale of fines for drunkenness is set out in K.R,
{Can.) 492,

(¢) Any reduction from ordinary pay allowed to be
made by a commanding officer under Articles 64(2) and 72(7) of
the Pay and Allowance Regulations.

In the case of a soldier wha, by ncglect or culpable mis-
management, loses or damages any articles of his personal
equipment or other Government property, the approval of the

————
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district officer commanding must be obtained if the amount
te be recovered from any soldier exceeds $20.00.

(d) Field punishment not exceeding twenty-eight
days (on active service only),

(e} Forfeiture of all ordinary pay under section
46(2) {b} of the Army Act, for a period commencing on the day
of the award and not exceeding twenty-cight days (on active
service only).

A soldier forfeits his pav for every day undergoing
detention, and it is because every one of the above mentioned
punishments affccts the soldier's pay, that he has the right
to elect trial by court-martial.,

A commanding officer may also inflict on a private soldier
the following MINQGR PUNISHMENTS, (f.e. punishments
which do not affect a soldier's pay) the soldier having no right to
claim trial by court-martial since his pay is not thereby affected.

{a) Confinement to barracks for a period not ex-
ceeding fourteen days. Defaulters will be required to answer
to their names at uncertain hours throughout the day, and
wilt be employed on fatigue duties to the fullest practicable
extent with a view to relieving well-conducted soldiers there-
from. Defaulters will attend parades, and take all duties in

- regular turn. When the fatigue duties are not sufficient to keep

the defaulters duly employed, the commanding officer may order
them to attend extra drill, which shall be limited to one hour
a day, and include some form of useful instruction.

(b) Extra guards or picquets. These are only
awarded as a punishment for minor offences or irregularities
when on, or parading for, these duties,

(c) Admonition. A rebuke entailing no entry on
conduct sheet, unless forfeiture of pay is entailed under the Pay
and Allowance Regulations, in which case he would have the
option of trial by court-martial, or in a charge of drunkenness.
K.R. (Can.) 1523, K.R. (Can.) 472.

Field punishment and forfeiture of ordinary pay may
be awarded scverally or conjointly, but a conjoint award
will only be necessary when the period of forfeiture exceeds the
period of field punishment, the reason being that forfeiture of pay
commences as from the day of award. When, therefore, it is
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desired to order forfeiture of pay for a period in excess of the
field punishment awarded, {e-g.. ten days' field punishment and
an additional forfeiture of fourteen days' ordinary pay) it will be
necessary to award ten days’ field punishment with forfeiturc
of twenty-four days' pay, as pay is forfeited for the period of
field punishment awarded. K.R. {Can}. 473,

The other punishments may be awarded severally or
conjointly, subject to the provisions set out in K.R. {(Can.)
473(b), which provides that no soldier shall be awarded detention
by summary award for more than twenty-eight consecutive days,
and that the whole extent of consecutive punishment, including
detention and confinement to barracks. shall not exveed forty-
twu days in the aggregate. K R. (Cany 473,

UPON NON-COMMISST ONED OFFICERS.

“A commanding officer may, subject to the right of the
non-cummissioned officer to elect, previous to the award, to be
tried by district court-martial, award any deduction from the
ordinary pay of a non-commissioned officer allowed to be made
by a commanding officer under Articles 64(2) and 72(7) of the
Pay and Allowance Regulations.” K.R. (Can.) 470{a). Deduc-
tions will be awarded as “stoppages’ of the specific amount
assessed for the loss or dumage and will not be awarded as
“iorfeiture’” or stoppages of pay for any number of days.

A commanding officer may also inflict on a non-com-
missioned officer the foliowing minor punishments, the non-
commissioned officer having no right to claim trial by court-
martial, since his pay is not affected;

{a) Reprimand. This entails no entry on the regi-
mental conduct sheet. K.R. (Cen.) 1518; bul does entail entry
on the company conduet sheet. K.R. {(Can.) 1523.

{L) Severe Reprimand. This entails entry on the
regimental conduct sheet. K.R. (Can) 1518; as well as entry
on the company conduct sheet. K.R. (Can.) 1523.

{¢) Admonition. A rebuke entailing no entry on
cither the company or on the regimental conduct sheet, unless
forfeiture of pay is entailed under the Pay and Allowance

Regulations in which case he would have the option of trial by

colirt-martial, or in a case of drunkenness, when an entry would

be made on both, K.R. {(Can) 1523,
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~ jii. Punishments by Officer in Command of Detach-
ment. ‘“The officer commanding a detachment is vested with
the power of awarding summary punishment fo the extent
mentioned below— '

(1) If of field rank— the full powers accorded to a
commanding officer of a unit;

(2} If not of field rank— the powers of a com-
n_landing officer of a unit as modified by K.R. (Can.) 472(a),
(i.e.. the power of awarding detention cxceeding scven days,
except in cases of absence without leave) will not be exercised
by a commanding officer under the rank of field officer, save
that any officer not below the rank of brigadier may empower
a ‘captain in command of a unit, whether temporarily or other-
wise, to award detention not exceeding fourteen days. And the
Minister may empower a captain of a unit Lo award detention
not excecding twenty-eight days;

“(3) When the officer commanding o detachment is
below the runk of field officer the commanding officer of the
unit, if the detachment is serving in the same military district,
or the district officer commanding the district where the detach-
ment may be, or other superior authority, may, having regard
to the rank and experience of the officer commanding the detach-
ment, restrict him from the exercise of any or all the powers
of a commanding officer;

“(4) Nevertheless, an officer commanding a detach-
ment who is under the rank of field cfficer may, if necessity
arises, act to the full extent of his powers as mentioned in (2-)
for the maintenance of discipline notwithstanding any restrictive
order under (3), but in such casc he will immediately report his
action for the information of the superior by whom such restric-
tive order was made”. K.R. (Can.) 475.

“A district officer commanding may, on the embarkation
of troops and on other special occasions, associate two or more
detachments for the purposes of discipline, and place them under
the command of one officer. In such cases the powers of the
officers commanding the several detachments to award summary
punishments, will, for the time being, remain in abeyance’.
K.R. (Can.) 476. '
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“An officer will not introduce or adopt any system of
punishment which is in any respect at variance with the regu-
lations.” K.R. (Can.) 474.

b. Procedure, ‘‘Before proceeding with a case it is the
duty of the commanding officer to ascertain that the soldier is
liable to be proceeded against, having regard to the limitations
of time prescribed by the Army Act. Tor the purposes of exemp-
tion from trial under section 161 of the Army Act, a soldier will
be considered as having served in an exemplary manner, if, at
any time during his service since his fraudulent enlistment, he
has had no entry in his regimental conduct sheet for a continuous
period of three years.” K.R. {Can.) 460.

A case left by the company commander to be dealt with
by a commanding officer must be investigated de nowve by the
commanding officer himself. He can dismiss the charge; remand
the case for trial by court-martial; or refer it to superior military
authority; or, in the case of a private soldier, award punishment
summarily, subject to the right of the soldier to clect to be
tried by a district court-martial, in any case where the award
or finding involves forfeiture to pay, and in any other case where
the commanding officer proposes to deal with the offence other-
wise than by awarding a minor punishment, and subject to the
Hmitations imposed on the discretion of commanding officers
by K.R, (Can.) A warrant officer cannot be summarily punished
except as provided for in scction 47 of the Army Act. A non-
commissioned officer, though not legally exempt, is not allowed
by the K.R. {Can.) to be summarily punished except as specially
laid down therein. Tt should be noted that a person subject to
military law as a goldier but not belonging to His Majesty's
forces cannot he summarily punished by a commanding officer.
A.A. 182(1), 184(2).

Present in the orderly room will be the accused’s company
comumander with the conduct book,—the accused’s platcon
commander and the adjutant, as well as the commanding
officer, witnesses, escort, efc.

The adjutant will read the charge. Witnesses will be
examined, and in the case where the commanding officer has
power to deal with the case summarily, the accused has the
right to demand that the witnesses against him be sworn; he
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will, also have full liberty of cross-examination, and of making
any statement. 4.4, 46(6); RP. 3 & 4 & noie. .

" The commanding officer, after hecaring what is urged
against the accused, will, if he is of opinion that no military
offence at all, or no offence requiring notice, has been made out,
at once dismiss the charge. R.P. 4{A). Otherwise, he must ask
the accused what he has to say in his defence, and whether he
has any witnesses Lo call, and will give him full opportunity
both of making a statement and of supporting it by evidence,
including the evidence of the accused himself and that of his
wife. R.P. 3(A) & note. The commanding officer will then
consider whether to dismiss the case or to deal with it sum-
marily himself, or to adjourn it for the purpose of having the
evidence reduced to writing, with a view to having the case
tried by court-martial or, when the accused is below the rank
of field officer or is a warrant officer, disposed of under section
47 of the Army Act, R.P. 4(B). “If, on the investigation of a
charge, sufficient evidence is not forthcoming as to whether the
accused has, or has not, commitied the offence, and there is no
opportunity of carrying the investigation further at the time,
the accused, if the offence charged is not sericus, may be released
from arrest, and ordered to do duty without prejudice to his
re-arrest when further cvidence is forthcoming and the matter
can be further inquired into. If, however, the offence is not
serious, and there is no probability of sufficient evidence being
obtainable within a reasonable time, the case'should be dis-
missed”. K.R. {Can.) 463. First and less serious offences of
the class which he has authority under the K.R. {Can.} to
dispose of summarily, without reference to superior authority,
should, as a rule, be so dealt with, subject to the soldier’s right
te elect before the award to be tried by a district court-martial.
And “when proposing to deal with a case summarily a com-
manding officer will satisfy himself that the evidence produced
before him is sufficient Lo disclose the exact nature of the offence.
If he is not so satisfied, he should remand the case for
further inquiries, so that the offence as entered in the guard
report may be substantially the charge upon which the accused
would be arraigned in the event of his clecting to be tried by a
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district court-martial under the provisions of 46(8) of the Armsy
Act”. K.R. (Can.} 461(a).

“Execept where it is important that the guilt or innocence
of the accused should be definitely decided, it is undesirable to
send a case before a court-martial when it appears doubtful
whether the evidence will lead to a conviction. In such a case
the charge should ordinarily be dismissed, under the provisions
of section 46 of the Army Act™. K.R. (Can.) 462.

During the investigation, the officer conducting it must
be careful not to let fall, before he disposes of the case, any
expression of opinion as to the guill of the accused, or one
which might prejudice him at a subsequent trial. It frequently
happens that officers who have been present at the investigation
are detailed as members of the court convened in consequence
of it; therefore nothing should be said or done which might,
though unconsciously, bias their judgment beforehand. Conduct
sheets should be examined by the commanding officer when,
and not before, he has satished himself as to the guilt of the
accused.

if the commanding officer proposes to deal with the case
summarily, otherwise than by awarding a minor punishment,
he must ask the soldier whether he desires to be dealt with
summarily, or to be tried by a district court-martial; and the
soldier may, if he chooses, thereupon clect to be tried by a
district court-martial. A soldier who has so elected and chosen
should on the following day be given an opportunity of recon-
sidering such decision, unless there are reasons against such a
course. K.R. (Cen.) 464(b}; and his commanding oflicer may,
if he thinks the circumstances of the case warrant it, release
the accused from arrest pending trial. K.R. (Con) 464(a).
When once an accused has elected to be so tried upon the charge
as read out to him from the guard report, it should under no
circumstances be added to or increased in gravity, unless facts
subsequently appear which disclose a more grave offence or
offences. These facts must be set out fully when application is
made for the convening of the court-martial. K.R. {Can.) 461{b).

"Where an accused elects trial by couri-martial, that
fact should be noted, in red ink, on top of the application form
and of the charge-sheet. This serves (infer alie) to notify the
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court that the commanding officer did not consider the case
to be one deserving of a more severe punishment than he himself
could have awarded.” A.A. 46, note 17.

“The officer commanding a military hospital is tempor-
arily the commanding officer of patients therein, and can in-
vestigate charges against them and apply for a court-martial,
R.P. 6(B) prohibits a commanding officer from increasing a
punishment after he has once made his award which is complete
when the man has gquitted his presence. This rule applies in
the case of minor as well as other punishments. But a com-
manding ofiicer can at any time before the punishment has been
completed, mitigate or remit a minor or a summary punishment.
Awards by a commanding oflicer which appear to be illegal or
excessive can be reviewed by superior authority under R.P. 10."
A.A. 46, note 18.

As stated above, a commanding officer has power to
award minor punishments without restriction, but should it
happen, for example, as in the case of absence without leave
in excess of six hours, that a commanding ofiicer proposes to
deal with the offence by awarding a MINOR PUNISHMENT,
his decision, nevertheless, will constitute a finding of ‘guilty’ in
respect of the offence with resultant forfeiture of pay. Conse-
quently, in such a case, before final disposal, the soldiey must
be afforded an opportunity of electing trial by district court-
martial. The principle does not apply in the case of deprivation
by a commanding officer of acting or latce rank, since although
the deprivation might result in reduction in the rate of pay,
the loss would not amount to a forleiture of pay within the
meaning of scction 138 of the Army Act.

Where a commanding officer adjourns the case for the
purpose of having the evidence reduced to writing, the evidence
given by any witness beforc him must be taken down in writing
in the presence of the accused. The accused and his wife, even
if they have given evidence before the commanding officer cannot
be compelled to repeat their evidence. While police and other
civilian witnesses cannot be compelled to attend before a com-
manding officer, they can be compelled to attend at the taking
of a summary of evidence, (See 4.4. 125(3), R.P. 4(H}) The
accused must be allowed to cross-cxamine within reasonable
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limits, especially if there is any variance between the evidence
as taken down and that given on the prior investigation, When
ail the evidence for the prosecution has been taken, the accused,
before he makes any statement, must be formally cautioned
in the following prescribed words: “Do you wish to make any
statement or give evidence upon cath? You are not obliged to
say anything or give evidence unless vou wish to do so, but
whatever you say or any evidence vou give will be taken down
in writing, and may be given in evidence”. This is most im-
portant, for any statement made by him at ‘the taking of the
summary will be inadmissible at his trial unless he has first been
duly cautioned, and the fact of his having been duly cautioned
should be recorded in the summary. Any statement or evidence
of the accused will be taken down, but he will not be cross
examined upon it. R.P, 4(E).

The accused may make his statement not upon oath or,
if he wishes give evidence on oath; he may call witnesses on his
behalf (including his wife). The statement or evidence of the
accused and the evidence of his witnesses must he taken down,
all hearsay and irrelevant matter being excluded.

The evidence and statement, if any (called the summary
of evidence), must be taken down in the presence of the com-
manding officer himself, or of some officer deputed by him.
R.P. 4(C). If the commanding officer so directs, or if the accused
so demands, the evidence will be taken on oath. But the com-
manding officer cannot direct the evidence of the accused to be
taken on oath. It rests entirely with the accused whether he
will give sworn evidence or not, and he may do so even if the
witnesses against him are not sworn.

When the summary of evidence has been taken, the
commanding officer must consider it and determine whether or
not to remand the accused for trial by court-martial, It may be
that on reading the evidence the commanding officer will come
to the conclusion that the case is one which ought to be disposed
of summarily. In such a case, unless the accused has himself
elected to be tried by a district court-martial, the commanding
officer will either re-hear the case and dispose of it summarily,
or if he is not competent to do so without leave from superior
military authority, will refer it to the proper authority. In any
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other case he will remand the accused for trial by cuurt—max_'tiz%l,
(R.P. 5(4}), and without unnecessary delay, ordir}aril_y within
thirty six hours, send to superior authority an appllcatmr_l for a
district or general court-martial (R.P. 5(B)) at':compamed by
the summary of the evidence, the charges on which he proposes
the accused should be tried, and other documents; and in his
letter of application he will state his reasons f’or desiring the
particular description of court for which he applies. If a court-
martial is ordered or applied for, the accused can be ke_pt in
arrest or confinement until the charge is disposed of. [t is the
duty of the commanding officer on reading the summary of t}:ne
evidence to note whether or not the evidence taken d!:uwn_m
the summary corresponds with the evidence given at the inquiry
hefore him. N

The summary of evidence, like the depositions before
justices, may be used for certain limited purposes at the tI'I.aI,
(R.P. 17) and also for the purpose of giving the accu§ed notice
of the charge he will have to meet, and the convening oﬁ?oer
and the president of the court notice of the case to _be tried.
Either the summary itself or a true copy must‘be laid before
the eourt-martial before whom the accused is tried.

Drunkenness and absence without Jeave are the two
offences which, most frequently, require to be dealt with by tl'_le
commanding officer, and will be discussed at some length in
another place in this book. - )

There is no appeal from the award of the (‘plmmandu?g
afficer, but, as has already been mentioned, the_so!dltf:r may, in
certain cases, instead of submitting to thg jl{nsdxctlon of ‘.che
commanding officer, elect to be tried by a district court-martial.
A.4. 46(8).
4 4\?\.(’h)en once an offender has been punished or the charge
otherwise disposed of by his commanding officer he cannot be
tried by a court-martial for the same offence; and sm‘.u]ar}y he
cannot be punished by his commanding officer or su!ajected by
him to any stoppage of pay for any offer_}ce of which he has
been acquitted or convicted by a court-martlgl or by a competent
civil court. A.4. 46(7). When a commanding officer h'a.s once
awarded punishment for an offence he cannot afterwards increase
it. R.P, 6(B). (As to the power to cancel an award, or reduce
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the punishment sce R.P. 10). It is considered that his award
is complete when the man has left the presence of the com-
manding ofhcer.

I a commanding officer, contrary to K.R. (Can.) 459,
(which requires him to refer certain offences to superior author-
ity) through inadvertence and with full knowledge of the facts,
dismisses the charge ar deals with any offence summarily, his
award is legal and the offender cannol be tried again by court-
martial for the same offence.

“If, when a soldier is charged with one offence, another,
the investigation of which cannot be immediately completed
or proceeded with comes to light, the investigation and trial of
the original offence may proceed independently, the charge for
the other offence being dealt with as prescribed in para. 463."”
K.R, (Can.) 465.

“When a soldier already under sentence of court-martial
is charged with an offence for which it is necessary to arraign
him before a court-martial, the trial should take place at once.”
K.R. (Can.) 466.

3. Authorities Specified in Section 47 of the Army Act.
The authorites specified in section 47 of the Afmy Act are—
any general officer or brigadier authorized to convene a genceral
court-martial, any officer (not under the rank of major-general)
appointed for the purpose by the minister, each district officer
commanding & military district, and in the case of a [orce on
service out of the country the gencral or air officer commanding
the force and any other officer (not under the rank of major-
gencral appointed for the purpose by him).

a. Powers.

i. General. Section 47 of the Army Act provides
that the above mentioned autherities shall have power to deal
summarily with a charge against an officer below the rank of
field officer or against a warrant officer, The purpose of this
gect_ion is to obviate the necessity for trying by court-martial a
junior officer or warrant oflicer who commits some offence which
is mot of a serfous nature but yet cannot be overlooked.

. ii. Offences. The authority having power to deal
\x"1t.}1 a case against an officer or warrant officer under the pro-
visions of section 47 of the Army Act should exercise this power
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only when the charge is laid under the following sections of the
Army Act: section 6 {except on active service); section 8(2)
(threatening or insubordinate language only), except on active
service; section 9(2) except on active service; sections 10, 11,
14, 15, 18(1), 18(3) and 19; section 20 (except when the acl is
wilful}, and sections 21, 22, 26, 28(1), 30(3), 31(2), 31{4), 34,
39 and 40—all of which scctions may be found in Appendix F,
post, K.R. (Can.) 458.

ili. Punishments. Section 47 of the Army Act pro-
vides that should the officer (as therein defined) decide to deal

with the matier summarily, he may award punishment as follows:

UUPON OFFICERS.
one or more of the following punishments, —

{a) Forfeiture of seniority of rank either in the
army or in the corps to which the offender belongs, or in both,
or, in the case of an officer whose promoetion depends upon
length of service, forfeiture of all or any part of his service for
purposes of promotion. The forfeiture in either case, however,
should not exceed twelve months seniority or service as the
case may be.

(b) Severe reprimand or reprimand.

UPON WARRANT OFFICERS,
one or more of the following punishments.

{a) Forfeiture in the prescribed manner of senlority
of rank.

(1) Severe reprimand or reprimand.

(¢} Any deduction authorized by the Army Act
to be made from his ordinary pay.

i“Where the authority having power Lo deal summarily
with the case considers that he may so deal with the case, he
shall, uniess he awards a severe reprimand, or a reprimand,
in every casc, ask the accused whether he desires to be dealt
with summarily or to be tried by a court-martial, and if the
accused elects to be tried by a court-martial, take steps for
bringing him to trial by a court-martial, but otherwise shall
proceed to deal with the case summarily.”" 4.4, 47(3). The
accused being given the right to elect because {orfeiture of rank
affects his pay.
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“When an officer has power under section 47 of the
Army Act to dispose summarily of a case against an officer or
warrant officer of the Royal Canadian Air Force seconded,
lent or attached to the Permanent Force, he will not in the
case of an officer, award the punishment of forfeiture of seniority
of rank in the Royal Canadian Air Force or of service for pro-
motion in that force, or, in the casc of a warrant officer, {orfeiture
of seniority of rank in that force.” K.R. (Cen.) 409.

b. Procedure. In proceedings under scction 47 of the
Army Act, the specified authority may dismiss the charge with
or without evidence; if he thinks it ought to be proceeded with
and decides not to send it for court-martial, he will hear the
evidence given orally unless the accused consents in writing te
the mere reading of the summary or abstract of cvidence.

The accused has a right to clect trial by court-martial,
if the specified authority proposes to award a sentence other
than severe reprimand or reprimand; and he has also a right to
demand that the evidence be taken on oath.

“An offender shall not be liable to be tried by court-
martial where the charge has been dismissed or the offence has
been dealt with suramarily under this section, and shall not be
liable to be punished by a general officer or brigadier under
this section for any offence, of which he has been acquitted or
convicted by a competent civil court or by a court-martial.”
A.4. 47(5).

B. COURTS-MARTIAL.

There are four kinds of Courts-Martial viz: District
Court-Martial, General Court-Martial, Ficld General Court-
Martial and Militia General Court-Martial; and the Militia Act
provides, generally, for their composition, modes of procedure
and powers, in the following terms.

iThe CGovernor-in-Council may, at any time, convene
courts-martial and delegate power to convene such courts, and
to appoint officers to constitute them, for the purpose of trying
any officer or man of the militia for any offence under this Act,
or for the purpose of trying any other person punishable under
this Act, and may also delegate power to approve, confirm,
mitigate or remit any sentence of any sueh court” M. A 93,
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A Militia General Court-Martial is assembled for the particular
purposes, prescribed in sections 97 and 98 of the Militia Act,
which are discussed post.

"“The regulations for the composition of courts-martial
and the modes of procedure and powers thereof, shall be the
same as the regulations which arc at the time in force for the
composition, modes of procedure and powers of courts-martial
for His Majesty's regular army, which are not inconsistent with
this Act or the regulations made thereunder”. M.A. 94.

“Under the Army Act, the jurisdiction of courts-martial
in respect of the trial of different offences is unrestricted, and
it will be observed that, except where a particular course is
prescribed by the regulations, it is not imperative to try any
offence by court-martial.” K.R. (Can.) 524.

The offences that must be tried by a courl-martial are
enumerated in K.R. (Can.) as follows—

“Any officer ar soldier who, when in the presence of the
enemny, displays a white flag or other symbol in anticipation or
in token of surrender, will be tried by a district court-martial.
I cases where the evidence is not sufficient to justify a charge
under sections 4 or § of the Army Act, the charge will be laid
under Section 40 of that Act.” K.R. (Can.) 529.

“Theft from a comrade will, unless there are peculiarly
complicated circumstances, be dealt with by court-martial in
preference to trial by the civil power, and the charge is to be
framed under section 18(4) of the Army Act. Where there is
no evidence of theft, and a soldier is charged with improper
possession of a comrade's property, the charge is to be laid
under section 40." (of the Army Act). K.R. {Can.) 530.

1. DISTRICT COURT-MARTIAL. This court-martial cannot
try officers or impose the more severe punishments.

a. Composition. “A district court-martial shall consist of
Aot less than three officers, each of whom must have held a
commission during not less than two whole vears”. d.4. 48(4).
They must be subject to military Jaw, or otherwise qualified to
serve under the provisions of Army Act. R.P. 19(4).

The minimum of three is a legal minimum, 4.4. 48(5),
and though the convening officer can increase beyond the legal
minimum the number of officers to sit on & court-martial, he
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cannot decrease the number below that minimum. Para. 333
of K.R. {(Can.) provides that for a district court-martial the
legal minimum will ordinarily be sufficient, but, if necessary,
a larger number may be detailed, and waiting members provided.
For the trial of doubifu! or complicated cases, a district court-
martial should, when possible, consist of five officers. When the
minimum number is detailed, not more than one member should
be a subaltern.

“The president of a district court-martial shall be ap-
pointed by order of the authority convening the court, but he
shall not be wnder the rank of field officer, unless the officer
convening the court is under that rank, or unless in the opinion
of the officer who convenes the court, such opinion to be expressed
in the order convening the court and to be conclusive, a field
officer is not, with due regard to the public service, available,
in either of which cases an officer not below the rank of captain
may be the president of such court-martial, and he shall not be
under the rank of captain except where, in the opinion of the
officer who convenes the court, such opinion 1o be expressed in
the order convening the court and to be conclusive, a captain
is not, having due regard to the public service, available.”
A.4. 48(9).

But where the accused is a warrant officer, the president
must not in any case be under the rank of captain. 4.4. 182(4).
“When an officer of the rank of captain is not available as
president of a district court-martial, the power of convening
the court should nol be cxercised except when such course is
absolutely necessary and when the case cannot conveniently be
referred to the Adjutant-General.” K.R. (Can.) 544.

“If it becomes necessary to convenc a court-martial under
this Act at any place where, in the opinion of the convening
officer, the necessary number of military oflicers is not available
to form such a court, or where in his opinion such a necessary
number could not be made available without serious injury to
the interests of the service, such opinion to be expressed in the
order convening the court, and to be conclusive, then the said
convening officer may, subject to any directions which may be
given by the Army Council (Minister, in Canada) and with the
consent of the proper air force authority, nominate any air
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force officer to preside over the court, ar nominate as members
of the court any necessary number of air force officers in addition
to or in lieu of military officers; provided that no air force
officers shall be qualified to perform any function in relation to
such court-martial unless he is of equal senlority and equivalent
rank to that which would have been required by the provisions
of this Act if he had been a military officer.” A4.4. 48(10).

Air foree officers properly attached or lent to, or seconded
for service with the Army, can sit on a court-martial. 5o also
can an Army chaplain, if he holds a commission, but he is not
qualified to preside.

“An officer is disqualified for serving on a court martial
if he—

(i) is the officer who convened the court; or

(i) is the prosecutor or a witness for the prosecu-
tion; or

(ili} investigated the charges before trial, or took
down the summary of evidence, or was a member of a court of
inquiry respecting the matters on which the charges against
the accused are founded, or was the company ete. commander
who made preliminary inquiry into the case, or was a mentber
of a previous court-martial which tried the accused in respect
of the same offence; or

(iv} is the commanding officer of the accused, or of
the corps or battalion to which the accused belongs; or

{v) has a personal interest in the case” (and this
extends lo even a remote and very smoll interest). R.P. 19(B).

A district court-martial shall, as far as seems to the
convening officer practlicable, be composed of officers of different
corps; in no case shall it be.composed exclusively of officers of
the same regiment of cavalry, or the same brigade of artillery,
or the same battalion of infantry, unless the convening officer
states in the order convening the court that in his opinion other
officers are not (having regard to the public service) available.
R.P. 26(4).

“In the case of a court-martial for the trial of an accused
person belonging to the auxiliary (N.P.A.M., in Canada) and
not to the regular forces (P.A.3., in Canada}, unless the con-
vening officer states in the order convening the court that in



74 V—COURTS AND TRIBUNALS - B.1l.a.-B.1.b.

his opinion it is not {having due regard to the public service)
practicable, one member at least of the court should belong to
that branch of the auxiliary forces (N.P.A.M. in Canada) to
which the accused belongs.” R.P. 20(B).

"Officers of the Non-Permanent Active Militia attached
to the Permanent Force for instruction, who are detailed as
members of courts-martial, will take seniocrity according to
their militia rank.” K.R. (Can.}) 545.

.The general rule as to courts-martial, subject to the
exceptions mentioned above, may be said to be

(1) They should not be composed exclusively of
officers of the same corps; and

{2) They must not be composed exclusively of
officers belonging to the same regiment of cavalry, brigade of
artillery or battalion of infantry.

b. Jurisdiction. A district court-martial can try any
person subject to military law as a soldier, 4.4, 48(6). That is,
it can try a private soldier, a non-commissioned officer and a
warrant officer, but not an officer or a person subject to military
law as an officer.

Subject (o the proviso in section 41 of the Army Act
that a person subject to military law shall not be tried by a
court-martial, but by the civil courts, for trcason, murder,
mans‘la}lghter, treason-felony, or rape committed in the King's
Dominions, unless such person, at the time he committed the
oﬂ:ence was on active service, or such place is more than 100
mll.es a4s measyred in a straight line from any city or town in
\&_’hfch the offender can be tried for such offence by a competent
civil court, a district court-martial can fry any person over
whom it has jurisdiction for the commission of any military or
civil offence.

. ’.I‘he powers of punishment of a district court-martial
are limited in the case of a private soldier and non-commissioned
officer to two years' imprisonment with or without hard labor.
A.4. 48(6). In the case of a warrant officer, its powers of punish-
ment are further limited by section 182{2){a) of the Army Act,
\aihlcb provides that a warrant officer “may be sentenced by a
district court-martial to be severely reprimanded or reprimanded,
or to such forfeitures, fines and stoppages as are allowed by this
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Act, and, either in addition to or in substitution for any such
punishment to be dismissed from the service or, if he was origin-
ally enlisted as a soldier but not otherwise, to be reduced to
the ranks, or in any case, to be reduced to a lower grade or to
an inferior class of warrant officer (if any), or to the bottom or
any other place in the list of the rank which he holds.”

2. GENERAL COURT-MARTIAL. This court-martial can try
officers as well as soldiers, but usually tries soldiers for very
serious offences only. It can impose very severe punishments.

a. Composition. The provisions as to the compasition
of a district court-martial are appliable to a general court-
martial with the following changes: :

“A general court-martial shall consist of not less than five
officers, each of whom must have held a commission during not
less than three whole years and of whom not less than four must
he of a rank not below that of captain.” 4.4. 48 (3), end see
R.P. 21(4).

“The memhers of a court-martial for the trial of an
officer shall be of an equa!, if not superior, rank to that officer,
unless in the opinion of the convening officer, to be stated in
the order convening the court and to be conclusive, officers of
that rank are not (having duve regard to the public service)
available; and in no case shall an officer under the rank of
captain be a member of a court-martial for the trial of a field
officer.”” R.P. 2i(B), and see A.A. 48(7).

“1n addition to the restrictions in the rank of officers
appointed to serve on courts-martial which are prescribed by
the Army Act, and the Rules of Procedure, the following rules
will be observed:—

(i) Whenever a general officer or a colonel is avail-
able to sit as president of a general court-martial, an officer of
inferior rank will not be appointed (but in no case is the president
of such court-martial to be of rank below captain). A.4 48(9).

(ii) When the commanding officer of a corps is to
be tried, as many members as possible will be officers who have
held or are holding commands equivalent to that held by the
accused.” K.R. (Can.) 352.

“In the case of a general court-martial, when a trial is
likely to be prolonged, it will usually be expedient to form the
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court of a larger number than the legal minimum, and iwo or
four additional members should be detailed.” K.R. (Can.) 553.

b. Jurisdiction. Any person subject to military law
either as an officer or soldier can be tried and punished by a
general court-martial, and subject to the restrictions set out
in section 41 of the Army Act with respect to trial of
offenders for treason, murder, manslaughter, treason-felony and
rape, every offenee against the military or civil law s
within its jurisdictional purview. .4. 48(6).

Its powers of pumishments are unlimited and include
death and penal servitude as well as such punishments as may
be imposed by a district court-martial,

3. FIELD GENERAL COURT-MARTIAL. A ficld general
court-martial is a rarer type of court-martial than the two
mentioned above, and is not frequently encountered in practice.
Its purpose is to provide for the speedy trial of offences, com-
mitted abroad against the foreign civilian population or on
active service in cases where it is not practicable, with due
regard to the interests of discipline and of the service, to try
such offences by the ordinary general court-martial.

a. Composition. *'A field general court-martial shall con-
sist of not less than three officers, unless the officer convening
the same is of opinion that three officers are not available having
due regard to the public service, in which case the court martial
may consist of two oflicers.” A.A. 49D, und see R.P. 106(4)
and R.P. 107(A).

“The officers should have held commissions for not less
than one year and if, in the opinion of the convening officer,
any officers are available who have held commissions for not
less than three years, he should appoint those officers in prefer-
ence to officers of less service.” R.P. M6((),

The convening officer may preside unless he is not himself,
Dy reason of his position as confirming officer or otherwise,
available, but he shall, whenever he deems it practicable,
appoint anaother officer as president, who may be of any rank,
but shall, il practicable in the opinion of the convening oflicer.
be not below the rank of captain, 4./, 49(1)(c), R.P. 106(8).

V—COURTS AND TRIBUNALS—B.3.a.-B.4.a. 77

“Provided that convening officer must not appoint as
president any officer below the rank of field officer, unless he is
himself below that rank, or unless in his opinion a field officer
is unavailable.” R.P. IG6(B)(!).

Bv reason of AA. 49(1)(c), which provides that the
president of a field general court-martial may be of any rank,
the convening officer may under some circumstances follow the
section and disregard the above rule.

b. Jurisdiction. A field general court-martial may try
any one subject to military law who is under the command of
the convening officer. It can try any offence committed on
active service except the civil offences of treason, murder,
manslaughter, felony or rape committed in the King's Dom-
inions, but where the troops are not on active service it can
only be convened when abroad for the trial of offences against
the person or property of some inhabilant of, or resident in,
the foreign country. It can award any punishment which a
general court-martial is competent to award for the samc
offence, if it is composed of three officers or more. If the court
is composed of less than three officers, the sentenee must not
exceed such field punishment as is allowed by the Army Act on
imprisonment. 4.4. 49.

- 4. MILITIA GENERAL COURT-MARTIAL. Thiscourt-martial

has authority to try persons mot otherwise subject to military
law. [t is resorted to rarely.

a. For Trial of Foreigners. Section 97 of the Militia Act
provides for the trial of foreigners by a militia general court-
martial as follows:

(1} if any person, being a citizen or subject of any
foreign state or country at peace with His Majesty, is or con-
tinues in arms against His Majesty, within Canada, or commits
any act of hostility thercin, or enters Canada with design or
intent to levy war against His Majesty, the Governor-in-Council
may order the assembling of a Militia General Court-Martial
for the irial of such person, under this Act;

“(2} upon being found guilty by such court-martial

_of offending against the provisions of this section, such person

shall he sentenced by such court-martial to suffer death, or such
other punishment as the courl awards.”
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b. For Trial of Subjects. Section 98 of the Militia Act
provides for the trial of subjects by a militia general court-
martial as follows:

“Every subject of His Majesty, within Canada, who
levies war against His Majesty, in company with any of the
subjects or cilizens of any foreign state or country then at
peace with His Majesty, or enters Canada in company with
any such subject or citizens with intent to levy war on His
Majesty, or who, with the design or intent to aid or assist, joins
himself to any person or persons whatsoever, whether subjects
or aliens, who have entered Canada with design or intent to
levy war on His Majesty, may be tricd and punished by 2
militia general court-martial, in the same manner as any citizen
or subject of a foreign country or state at peace with His Majesty
may be tried and punished under the last preceding section.”
s. PROCEDURE.

a. Preliminary.

i. The Convening Officer. “Every charge preferred
against an officer or soldier, and the circumstances on which it
is founded, will be carefully examined by the officer under whose
authority the order for trial is issued, and the evidence should
be in his opinion sufficient 1o justify the arraignment of the
accused before a court-martial. He must satisfy himself that
the charge is for an offence under the Army Act, and is properly
{ramed in accordance with the Rules of Procedure and these
Regulations.” K.R. (Cen.) 541

“In all cases of indecency, fraud and theft, the charge
and summary of evidence will be submitted to the Judge Advo-
cate-General before the trial is ordered. Any other casc in
which difficulty is expericnced or anticipated or a doubt is felt
should similarly be submilted to the Judge Advocate-General
before trial.’t K.R. {(Can.) 540.

“When a soldier is to be arraigned on a serious charge,
and charges for minor offences are pending against him, or the
circumstances of the scrious offence disclose minor offences,
the convening officer may use his discretion in striking out any
minor offence and directing that it shall not be proceeded with.
Special provision is made for the case of simple drunkenness in
para. 490. As a rule, a charge should not be brought to trial as
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an addition to a serious charge if it would not otherwise have
been tried by a court-martial.” K.R. (Can.) 542.

“In deciding the description of court before which a
charge shall be tried, general and other officers in superior
command will bear in mind that there are few offences which
rannot effectually be dealt with by district court-martial. In
cases, however, of very aggravated offences, when the state of
discipline in a district, garrison or corps, renders a serious
example expedient, or when the offender bears a bad character,
a gencral court-martial may be convened.” K.R. (Cen) 543.

“1f, in the opinion of a convening officer, a court-martial
could more conveniently be beld at a place other than where
the accused is, he may cause the court to be convened at any
place within his command. If it is desired to hold the trial in
any place beyond his command, application will be made to
National Defence Headquarters, with an explanation for the
reasons for this course. A saving of expense owing to transit
of witnesses or members would be a sufficient reason, but no
change of place will be made when it appears that the accused
is likely to be prejudiced in his defence by the change. When
the case is to be tried in another command, the court will be
convened under the orders and on the responsibility of the
officer to whose command the accused is removed.” K.R.
{Can.) 546.

“When an officer or soldier is required as a witness before
a court-martial, and is not serving in the district in which the
court is to be held, application for his attendance is to be made
{o National Defence Headqguarters. The probable day of the
assemnbly of the court will be stated in such application.” K.R,
(Can.) 547.

An officer is not to be nominated as a member of a court-
martial, even though otherwise qualified, until his commanding
officer deems him competent to perform so important a duty.
K.R. {(Can.) 545

“In a difficult case, the convening officer will select a
specially qualified officer to act as prosecutor. 1f such an officer
is not avaijlable; he should apply as soon as possible to superior
authority for the services of one.” KR (Can.) 549,
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“When a district officer commanding considers it neces-
sary that counsel should appear on behalf of a prosecutor, he
will apply to Naticnal Defence Headquarters therefor, The
application for the assistance of counsel will be made only in
cases of exceptional difficulty or of a complicated nature, and
this course should be very rarely necessary when the offences
are of a purely military character.” K.R. (Can.) 550.

“In cvery application for counsel to appear on behalf
of a prosecutor, the hour, date and place of assembly fixed for
the court-martial will, if possible, be stated. The name of the
officer who will act as prosecutor and a copy of the approved
charges and the summary of evidence will invariably accompany
the application, together with a statement setting forth the
reasons why the employment of counse! is considered necessary.
If, on receipt of such application, National Defence Head-
quartcers considers it necessary that counsel should so appear,
an application for the employment of counsel will be made to
the Department of Justice, and on receipt of authority from
that Department, the names of counsel so authorized, together
with such instructions as the circumstances warrant, will be
communicated to the district officer commanding. Under no
circumstances will the district officer commanding, on his own
authority, retain counsel to appear on behalf of a prosecutor.
If, subsequent to making an application for the retention of
counsel on behalf of a prosecutor, any altcration is made in the
charges contained in the charge sheet accompanying such
application, a copy of the amended charges will at once be
forwarded to National Defence Headquarters.,” K.R. (Can.) 551.

The convening officer must be careful to appoint officers
who are qualified with respect to length of service.

“The president of a court-martial must be named in the
order for the assembly of the court. The members and the
waiting members may be mentioned by name or the number
and ranks and the unit to which they helong may alone be
named.” K.R. (Can.) 354{a).

“When the composition of a court-martial differs from
the normal, in respect either of the description or of the rank
of the officers ordered to form the court, or on account of the
suspension of the operation of a rule, the prescribed form of the
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order convening the court must be strictly followed, as the
legality of the trial may depend on the correct wording of the
order.”” K.R. {Can.) 554(b).

“It is essential that M.F.B. 220 should be free from
alterations or erasures as regards the portion relating to the
officers appointed and detailed to compose the court. Where
alterations in the composition of the court are necessary at any
time after M.F.B. 220 has been prepared, this document will be
withdrawn and a new M.F.B. 220 will be substituted. This
procedure is not necessary when a waiting member is directed
to serve on a court-martial.” K.R. (Caen.) 554(c).

The convening officer may direct any charges against
an accused person to be inserted in different charge sheets, and
where he so directs, the accused shall be arraigned, and unti! after
the finding tried, upon each charge sheet separately, as if it
contained the whole of the charges against the accused. R.P.
62(A4).

The convening officer may direct in what order the
charges shall be tried. R.P. 62(B).

If the convening officer directs that, in the event of the
conviction of an accused person upon a charge in any charge
sheet, he need not be tried upon the subsequent charge sheets,
the court may in such an event proceed as if all the charges had
been contained on that one charge sheet. R.P. 62(C) & (D).

The difficulty of laying down any definite rules for the
guidance of convening officers as to the placing of charges on
different charge sheets is obvious, since so much must depend
on the circumstances of each particular case. The following gerieral
principles, however, are laid down in M.M.L., at page 660.

{(a) Alternative charges must not be placed in
different charge sheets;

(b) A series of offences forming part of one escapade
should normally be placed in a single charge sheet. Multiplicity
of charges arising out of the same transaction should, however,
be avoided, although in some cases it may be necessary to
allege a series of offences, e.g. to prove some partim{lar intent,
or to guide the court in determining the proper punishment to
be awarded;
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{c) Repeated instances of offences of the same or
similar character should be included in a single charge sheet;

{d} Offences of different descriptions should be
entered in separate charge sheets except where they form part
of or are relevant to one transaction.

“The charge sheet is usually prepared by the Adjutant
of the accused's unit; but rule 17 makes the convening officer
responsible for its correetness. It must be signed by the officer
in actual command of the unit to which the accused belongs;
if trial is ordered, the order must be added at the foot and
signed by—or by a staff officer for—the convening officer”,
R.P. 11, note 1. "The ‘charge’ here referred to is the formal
written charge upon which the accused is to be tried, as distinct
from any charge or complaint {mentioned in A.A. 46{1) and
rules 3, 4 and 8, which give rise to a preliminary investigation.”
R.P. 11, note 2.

“The officer convening a court-martial shall send to the
officer appointed President the original charge sheet on which
the accused is to be tried and the summary or abstract of
evidence." R.P. I7(E).

"Where the convening officer is aunthorized to appoint a
judge-advocate, he shall, in the case of a general, and may,
in the case of a district court-martial, by order appoint a At
person to act as judge-advocate at the court-martial.” R.P.
1014},

“An officer who is disqualified for serving on a court-
martizl shall be disqualified for acting as judge-advocate at the
court-martial." R.P. 101(B).

But “a court-martial shall not be invalid by reason of
any invalidity in the appointment of the judge-advocate offici-
ating thereat, in whatever manncr appointed, if a fit person has
been appointed; but this rule shall not relieve from responsibility
the person who made the invalid appointment.” R.P. 101(C).

“A judge-advocate should be free of all suspicion of bias
or prejudice. He should have had experience of the practice and
procedure of courts-martial and a knowledge of the general
principles of lJaw and the rules of evidence.”” R.P. 101, note J.

“If the judge-advocate dies, or from illness, or from any
other cause whatever, is unable to attend, the court shall ad-
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journ, and the president shall report the circumstance to the
convening authority; and in the case of death, or, if in any
other case the convening officer is of opinion that it is inexpedient
to delay the continuance of the trial, the court shall be dissolved
and the accused may be tried again before ancther court.”
R.P 102. “The court will in no circumstances proceed in the
absence of a judge-advocate who has been duly appointed.”
R.P. 102, note 1.

“As soon as practicable after an accused has been re-
manded for trial by court-martial, and in any case not less than
24 hours before his trial, an officer shall give him gratis a copy
of the summary of the evidence or (in the case of an officer
where there is no summary of evidence) an abstract of the
cvidence, and explain to him his rights under these rules as to
preparing his defence and being assisted or represented at the
trial, and shall ask him to state in writing whether or not he
wishes to have an officer assigned by the convening officer to
represent him al the trial, if a suitable officer should be available.
The convening officer shull be informed whether or not the
accused so clects. If any other or additional summary or abstract
of evidence be taken, a copy thereof shall be given gratis lo
the accused as soon as may be.” R.P. I4(B).

ii. The Accused. “An accused person for whose trial
a court-martial has been ordered to assemble shall be afforded
proper opportunity of preparing his defence, and shall be
allowed free communication with his witnesses, and with any
friend, defending officer or legal adviser with whom he may
wish to consult.,” R.P. f4{A}.

“The accused, before he is arraigned, shall be informed
by an officer of every charge on which he is 1o be tried; and also
that, on his giving the names of any witnesses whom he desires
ta call in his defence, reasonable steps will be taken for pro-
curing their attendance, and those steps shall be taken accord-
ingly; the interval between his being so informed and his
arraignment shall not be less than twenty-four hours.” R.P.~
15(4).
: “The officer, at the time of so informing the accused,
shall give the accused z copy of the charge-sheet, and where
the accused is a soldier, should, if necessary, explain the charge-
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sheet and charge-s to him, and should also, if he is illiterate read
the charges to him." R.P. I5(B).

“Any number of accused persons may be charged jointly
and tried together for an offence alleged to have been cornmitted
by them collectively, but in such a case notice of the intention
to try the accused persons together shall be given to each of the
accused at the time of his being informed of the charge, and any
accused person may claim, either by notice to the authority
convening the court, or, when arraigned before the court, by
notice to the court, to be tried separately, on the ground that
evidence of one or more of the other accused persons proposed
to he tried with him will be material to his defence; the con-
vening authority or court, if satisfied that the evidence will be
material, and if the nature of the charge admits of it, shall
allow the claim, and the person making the claim shall be tried
separately.” R.P. ld.

“A list of the ranks, names and corps (if any) of the
president and officers who are to form the court, and where
officers in waiting are named, also of those officers, should, as
soon as the president and officers are named, be delivered to
the accused if he desires it,” R.P. 15(C}; and “if there is any
reason to suppose that the accused may reasenably cobject to
any member, the list should be delivered even if not demanded.”
R.P. 15, note 6.

“Where it appears to the officer convening a court-
martial, or to the senior officer on the spot, that military exigen-
cies, or the necessities of discipline render it impossible or
inexpedient to ohserve any of the Rules 4(C), (D), (E), (F)
and (G), 5, 8, 14, 15 and 87(B}, he may, by order under his
hand, make a declaration to that effect specifving the nature
of such exigencies or necessities, and thereupon the trial or
other proceeding shall be valid as if the rule mentioned in the
declaration had not been contained herein; and the declaration
may be made with respect to any or all of the rules above in
this rule mentioned in the case of the same court-martial.
Provided that the accused shall have fuil opportunity of making
his defence, and shall have every facility for preparing it which
is practicable. having due regard to the said exigencies or
necessities ' R P 104,
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“The power conferred by this rule should be rarely
exercised except on active service and then only if absolutely
necessary. Occasionally it may be necessary to resort to it in
the case of embarkation or on the line of march, or pessibly in
an extreme case where the necessities of discipline require
speedy trial and punishment.” R.P. {04, note 2.

“The commanding officer of the accused, the convening
officer, or, after the assembly of the court, the president, shall
take the proper steps to procure the attendance of the witnesses
whom the prosecutor or accused desires to call, and whose
attendance can reasonably be procured, but the person requiring
the attendance of a witness may be required to undertake to
defray the cost (if any) of his attendance.” R.P. 78(4).

“Every person required to give evidence before a court-
martial may in the prescribed manner be summoned or ordered
to attend.” AM.A. 94.

Any such witness who is not subject to military law may
be summoned to attend by order under the hand of the con-
vening officer, or after the assembly of the ecourt, the president
or judge-advocate (if any)., R.P. 74(B), and see sec. 130 of
the Militia Act which sets out machinery for enforcing attendance
of witnesses.

Any such witness who is subject to military law shall be
ordered to attend by the proper military authority, and failure
to attend would be an offence and punishable under A.A. 28(1).

"1f the prosecutor intends to call a witness whose evidence
is not contained in any summary or abstract of evidence given
to the accused, notice of such intention shall be given to the
accused a reasonable time before the witness is called, together
with an abstract of his proposed evidence; and, if the witness
is called without such notice or abstract having been given,
the court shall, if the accused so desire it, either adjourn after
taking the evidence of the witness, or allow the cross-examina-
tion of the witness to be postponed and the court shall inform
the accused of his right 1o demand such an adjournment or
postponement.” R.P. 76,

“The accused shall not be required to give to the prose-
cutor a list of the witnesses whom he intends to call, but it
shall rest with the accused alone to secure the attendance of
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any witness whose evidence is not contained in the summary or
abstract, and for whose attendance the accused has not requested
steps to be taken as provided for by Rule 15(A).” R.P. 77.

“An accused person intending to be represented by counsel
shall give to his commanding officer or to the convening officer
the earliest practicable notice of such intention and, if no suffi-
cient notice has been given, the court may, if it thinks fit, on the
application of the prosecutor, adjourn to enable him to obtain
counsel on behalf of the prosecutor at the trial.” R.P. §9(4).

“If the convening officer so directs, counsel may appear
on behalf of the prosecutor, but in that case, unless the notice
in {A) has been given by the accused, notice of the direction
for counsel to appear shall be given to the accused at such time
(not in any case less than 7 days) before the trial, as would,
in the opinion of the court, have enabled the accused to obtain
counsel to represent him at the trial.” R.P. §9(B).

The accused should remember that if he or the prosecutor
are represented by counsel the person who s so represented by
counse! will speak through his counsel, and his right to take an
active part in the proceedings will be restricted. R.P. &9(C).

“When the convening officer intends to appoint or apply
for the services of an officer holding legal qualifications to act
as prosecutor, similar notice should be given to the accused to
enable him, if he so desires, to obtain counsel to represent him
at the trial." R.P §9, note 2.

“1f an accused person is not represented at his trial by
counsel, he may be represented by any officer subject to military
law who shall be called “the defending officer’” or assisted by
any person whose services he may be able to procure and who
shall be called *the friend of the accused”. R.P. 87(4).

“It shall be the duty of the convening officer to ascertain
whether an accused person not otherwise represented desires
to have a defending officer assigned to represent him at his
trial and, if he does so desire, the convening officer shall use his
best endeavours to ensure that the accused shall be so repre-
sented by a suitable oflicer. If, owing to military exigencies,
ot for any other reason, there shall in the opinion of the convening
officer be no such officer available for the purpose, the convening
officer shall give written notice to the president of the court-
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martial, and such notice shall! be attached to the proceedings.”
R.P. 87(B).

While the defending officer will have the same rights as
counsel to speak for the accused, a friend of the accused may
only advise the accused on all points and suggest questions to
be put to witnesses, but he cannot examine or cross-exarnine
the witnesses or address the accused. R.P. 8§7(C) and (D).
This rule is one that can be dispensed with under the authority
of rule 104 in military exigencies, efc.

b. Conduct of trial.

i. Dramatis Personae. Before discussing the conduct
of the trial, it is advisable to introduce the principal characters
liable to be present and, briefly to describe the parts they play,
and to define their duties.

THE PRESIDENT.

“The President is responsible for the trial being con-
ducted in proper order and in accordance with the Army Act,
and in a manner befitting a court of justice.” R.P. 59{d).
“It is the duty of the president to see that justice is administered,
and that the accused has a fair trial, and that he does not suffer
any disadvantage in comsequence of his position as a person
under trial or of his ignorance, or of his incapacity to examine
or cross-examine witnesses or to make his own evidence clear
or intelligible or otherwise,” R.P. 5¢(B).

A court-martial may, by order under the hand of the
president, cause a counsel to be removed from the court who
15 guilty of such an offence as may, in the opinion of the court-
martial, require his removal from court. In every such case,
the president shall certify the offence committed to a court of
law, and the court of law to which the same is certified shall
deal with such offence in the same manner as if it had been
committed in a proceeding before that court.

- If, in the case of a court-martial held in a Dominion, a
counsel contravenes any rule made under this Act (4.4.) with
respect to the conduct of counsel at courts-martial, the steps,
i any, to be taken to secure his punishment shall be such steps

-as may be compeient for the purpose under the law of the

Dominion, A4.4. 129(2)(3}. Such removal, however, could
only be justificd under very grave circumstances.



88 V—COURTS AND TRIBUNALS—B.5.b.1.

THE OTHER MEMBERS OF THE LCOURT.

The other members of the court are bound to live up to
the terms of their cath and endeavour to do justice.

THE PROSECUTOR.

The Prosecutor must be a person subject to military law
and, where only the production of documents is necessary, may
be a non-commissioned officer, R.P. 24. ‘It is the duty of the
prosecutor to bring all the facts of a case fully before a court in
evidence, and to take carc, especiaily when the accused is not
assisted in his defence, that no material fact in connection with
the offence charged is omitted which would, if given in evidence,
tell in favor of the accused. Drunkenness is no excuse for the
commisson of an offence, but if the charges against a soldier
do not allege drunkenness, and he was drunk at the time he
committed an offence with which he is charged, the prosecutor
should bring out this fact in evidence.,! K.R. (Can.) 555, and
see R.P. 60,

THE JUDGE-ADVOCATE,

If there is a judge-advocate, his powers and duties are
as follows:

#The prosecutor and the accused, respectively, are at all
times, after the judge-advocate is named to act on the court,
entitled to his opinion on any question of law or procedure
relative to the charge or trial, whether he is in or out of court,
subject, when he is in court, to the permission of the court.”
R.P. 103(a).

“At a court martial he represents the Judge Advocate-
General}”" R.P. 103(b).

“He is responsible for informing the court of any infor-
mality or irregularity in the proceedings. Whether consulted
or not, he will inform the convening officer and the court of any™
informality or defect in the charge, or in the constitution of the
court, and will give his advice on any matter before the court;”
R.P. 103(c). .

“Any information or advice given to the court on any
matter before the court will, if he or the courl desire it, be
entered in the proceedings;” R.P. 103(d).
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“At the conclusion of the case, he will, unless both he and
the court consider it unnecessary, sum up the evidence and advise
the court upon the law relating to the case before the court pro-
ceed to deliberate upon their finding; (See rufe 42)"" R.P. 103(e).

“UUpon any point of law or procedure which arises upon
the trial which he attends, the court should be guided by his
opinion, and not disregard it, except for very weighty reasons.
The court are responsible for the legality of their decisions, but
they must consider the grave consequences which may result
from their disregard of the advice of the judge-advocate on any
legal point. The court, in following the opinion of the judge-
advocate on a legal point, may record that they have decided in
consequence of that opinion.” R.P. 103 (f}.

“If a court-martial, acting without jurisdiction or in
excess of jurisdiction, convict an officer or soldier, the members
of the court may be held liable in damages by a civil court. Such
liability—or at least the gquanturm of damages—may depend
upon the question whether they cxercised a bona fide judg-
ment, and the fact that they accepted the advice of the judge-
advocate, even if such advice was held to be wrong, might
practically exonerate the members from liability. The advice
of the judge-advocate, therefore, should always be acted upon
unless the court consider that he is acting improperly or in
such a manner as to chstruct the proceedings. 1f his advice is
disregarded the court should record their reason for disregarding
it R.P. 103, noles 2 and 4,

“The judge-advocate has, equally with the president, the
duty of taking care that the accused does not suffer any dis-
advantage in consequence of his position as such, or of his ignot-
ance or incapacity to examine or cross-examine witnesses of to
make his own defence clear or intelligible, or otherwise, and may,
for that purpose, advise the court that witnesses should be called
or recalled for the purpose of being guestioned by him on any
matters which appear to be necessary or desirable for the purpose
of eliciting the truth;” R.P. 103(g).

“In fulfilling his duties the judge-advocate will be careful
to maintain an entirely impartial position.” R.P. 103(%).

“At a court-martial the judge-advocate or, if there is none,
the president, shall record or cause to be recorded all transactions
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of that court, and shall be responsible for the accuracy of the
record. In these rules, referred to as the ‘proceedings’, if the
judge-advocate is called as a witness by the accused, the president
will be responsible for the accuracy of the record in the proceed-
ings of the evidence of the judge-advocate.” R.P. 94.

COUNSEL.

“The counsel who appears before a court-martial on
behalf of the prosecutor or accused, shall have the same right as
the prosecutor or accused for whom he appears, to call and orally
examine, cross-examine and re-examine witnesses, to make an
objection or statement, to address the court, to offer any plea,
and to inspect the proceedings, and shall have the right otherwise
toact in the course of the trial in the place of the person on whose
behalf he appears, and he shall comply with these rules as if he
were that person; and in such a case that person shall not have
the right himself to do any of the above matters except as regards
the statement allowed by Rules 40 (I} ii) (a) and 41 (B) (ii){a),
(t.e. giving his account of the charge agatnst him), or except so far
as the court permit him to do s0.”  R.P. £¢ (C).

Counsel shall be deemed properly qualified to appear at a
court-martial, wherever held, if in any part of His Majesty's
Dominions he is recognized by the convening officer as having in
that part rights and duties similar to those of a barrister-at-law
in England and as being subjert to punishment or disability for a
breach of professional rules. R.P. 93.

Subject to the rules of procedure, counsel shall be allowed
te appear on behalf of the prosecutor and accused at general and
district courts-martial if the minister or the convening officer
declares that it is cxpedient to allow the appearance of counsel
thereat, and such a declaration may be made as regards all general
and district courts-martial held in any particular place, or as
regards any particular general or district court-martial, and may
be made subject to such reservation as to cases on active service,
or otherwise, as seems expedient. R.P. 88 () (i1).

“Counsel will treat the court and judge-advocate with due
respect and shall, while regarding the exigencies of his case, bear
in mind the requirements of military discipline in the respectful
treatment of any superior officer of the accused who may attend
asa witness.” R.P, 92 (F).
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“Apart from this special provision in the interest of dis-
cipline, counsel, whether appearing on behalf of the prosecutor
or the accused, will conform strictly to these rules and to the rules
of civil courts in England relating to the examination, cross-
examination and re-cxamination of witnesses and relating to the
duties of counsel.” R.P. 92 ().

DEFENDING OFFICER.

“The defending Officer shall have the same rights and
duties as appertain to counsel under these rules and shall be
under like obligations.,” R.P. (87 {c), ({.e. he must conduct the
case as representing the accused, efc.)

FRIEND OF THE ACCUSED.

“T'he friend of the accused may advise the accused on all
points and suggest guestions to be put to witnesses, but he can-
not examine or cross-examine the witnesses or address the court.”
R.P. &7 (D).

THE ACCUSED.

The duty of the accused is to defend himself as well as he
can either through counsel ete., or directly himself as the case
may be, not forgetting his paramount duty to tell the truth.

WITNESSES.

Witnesses are under no obligation save to answer truth-
fully all proper questions that may be put to them,

ii, Assembly of Court. ‘'The members of a court-
martial will take their seats according to their army rank.
R.P. 58.

On the Court assemnbling, the order covering the Court
shall be laid before them with the charge-sheet and the summary
or abstract of evidence or a true copy thereof, and also the ranks,
names and corps of the officers appointed to serve on the court;
and it shall be the first duty of the court to satisfy themselves
that the court is legally constituted, that is to say—

{a) that so far as the court can ascertain, the court
has been convened in accordance with the Army Act and these
rules. They cannot inquire as to the convening officer’s authority
1o act.

(b)Y that the court consists of a number of officers
not less than the legal minimum, and, save as mentioned in Rule
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18, not less than the number detailed. (Rule 18 provides that as
long as the legal minimum are available to serve, even though
not the number detailed, if the court is of the opinion that in the
interests of justice and for the good of the service it is inexpedient
to adjourn so that fresh members may be appointed, they may
proceed, recording their reasons for so doing);

(c) that each of the officers so assembled is elegible
for and not disqualified from serving on that court-martial;

(d) that the president is of the required rank,
and duly appointed; and

(e) in the case of a general court-martial, that the
officers are of the required rank. R.P. 22 (A}

“The court should further, if a judge-advocate has been
appointed, ascertain that the judge-advocate is duly appointed
and is not disqualified from acting at that court-martial.”
R.P. 22 (B).

“The court, if not satisfied on the above matters, should
report their opinion to the convening authority, and may adjourn
for that purpose.” R.P. 22 (¢}

The inquirics necessitated by R.P. 22 and 23 should be
conducted in private. The court is not ‘open’ at this stage, and
the accused has not yet been brought before it. R.P. 22, nate 1.

#“The court, when satisfied on the above matters, should
satisfy themsclves in respect of each charge about to be brought
before them—

(i} 'Chat it appears to be laid against a person
amenable to military law, and to the jurisdiction of the court;
and

(i) That each charge discloses an offence under the
military code and is framed in accordance with the Rules, and
is so explicit as to enable the accused readily to understand
what he has to answer.”” R.P. 23 (4).

“The court, if not satisfied on the above matters, should
report their opinion to the convening authority, and may adjourn
for that purpose.” R.P. 23 (B).

iii. Trial Proper. “When the court have satisfied
themselves as to the above facts, they shall cause the accused
to be brought before the court and the prosecutor who must
be a person subject to military law will take his place.”” R.P. 24,

V—COURTS AND TRIBUNALS—B.5.h.iii. 93

“An accused person for trial will be examined by a medical
officer on the morning of cach day the court is ordered to sit,
and a commanding officer is responsible for ensuring that no

_ accused person is brought before a court-martial if, in the opinion

of the medical officer, he is unfit to underge his trial.” K.R.
{Can.) 557.

“If, on account of the illness of the accused, before the
finding, it is impossible to continue the trial, a court-martial
shall be dissolved.” 4.4. 53 (3).

“An accused person brought before a court-martial
wiil, if he is an officer, warrant officer or non-commissiocned
officer, be attended by an officer or non-commissicned officer
having him in custedy or, if of lower rank, by an escort. The
officer or non-commissioned officer in charge will be responsible
for his safe conduct, but will obey the directions of the court
while the accused is in court. An accused person will not be
handeuffed unless this is absolutely necessary for the purpose
of preventing his escape or rescue, or of restraining his violest
conduct.” K.R. (Can.} 537.

The general rule is that all proceedings of a court-martial
shall be in open court (i.e. the public have a right to be present
und listen fo the proceedings) and in the presence of the accused.
R.P. 63 (B).

“The president of any court-martial, however, may on
any deliberation amongst the members cause the court to be
cteared of all other persons.” A.4. 53 {5).

"“When a court-martizl sits in closed court on any delibera-
tion amongst the members or otherwise, no person shall be
present except the members of the court, the judge-advocate
and any officers under instruction, and the court may either
retire or cause the place where they sit to be cleared of all other
persons not entitled to be present,” R.P. 63 (4); and the pro-
ceedings would be invalidated if the prosecutor happened to be
present when the court was so closed.

The court, in addition, has the inherent power to exclude
any person other than the accused who interferes with its pro-
ceedings and to sit éu cemera if necessary for the proper admin-
istration of justice.
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*The court may also, where necessary, view any place,”
A.A. 53 (7}, in the presence of the accused, R.P. 63 (B), at
which ‘view’ every member of the court must be present as well
as the accused even if he is represented by counsel or defending
officer.”” R.P. 63, note 3.

“If a court-martial, after the commencement of the
trial, is, by death or otherwise, reduced below the legal minimum,
it shall be dissolved.” A.4. 53 {1).

“A court-martial, in the absence of either the president
or judge-advocate {if any}, shall not proceed and, if necessary,
shall adjourn.” R.P. 65 (B).

“If after the commencement of the trial, the president
dies or is otherwise unable to attend, and the court is not reduced
below the legal minimum, the convening authority may appoint
the senior member of the court, if of sufficient rank, to be presi-
dent, and the trial shall proceed accordingly, but if he is not of
sufficient rank the court shall be dissolved.,” 4.4, 53 (2).

“If the judge-advocate dies or, from iilness, or from
any other cause whatever, is unable to attend, the court shall
adjourn, and the president shall report the circumstances to
the convening authority; and in the case of death, or, if in any
other case the convening officer is of opinion that it is inexpedient
to delay the continuance of the trial, the court shall be dis-
solved and the accused may be tried again before another
court." R.P. 102

Where the absence of either the president or judge-
advocate is due to temporary causes, the court should adjourn
until he is able to attend. R.P. 635, nole 5.

“The court may adjourn from time to time,” A4.4. 53 (6).
This absolute power to adjourn, however, is to be nsed sparingiy,

“When a court is assembled and the accused has been
arraigned, the court should (but subject to the provisions of the
Army Act and these rules as to adjournment) continue the
trial from day to day and sit for a reasonable period on every
day, (see K.R. (Can.) 556), unless it appears to the court that
an adjournment is necessary for the ends ol justice, or that such
continuance is impracticable.” R.P. 65 (4).

“An accused about to be tried by any court-martial
may object, for any reasonable cause, to any membher of the
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court, including the president, whether appointed to serve
thereon originally or to fill a vacancy caused by the retirement
of an officer objected Lo, so that the court may be constituted
of officers to whom the accused makes no reasenable objection,”
A4.4. 51 (1.

“The accused has no right to object to the prosecutor or
judge-advocate.” R.P. 25 (B).

“In order to enable an accused to avail himself of his
privilege of objecting to any officer, the names of the officers
appointed to form the court shall be read over in the hearing
of the accused on their first assembling, and before they are
sworn, and he shall be asked whether he objects to any of such
officers, and a like quesiion shall be repeated in respect of an
officer appointed to serve in lieu of a retiring officer.” 4.4,
51(0).

“The accused shall state the names of all the officers to
whom he objects before any objection is disposed of.” R.P.
25(C).

“Every objection made by an accused to any officers
shall be submitted to the other members appointed to form the
court.” A.4d. 51 (2).

*The accused may call any person to make a statement
in support of his ebjection.  Such person may be guestioned
by the accused and by the court.,”” R.P. 25 (D).

“If more than one officer is objected to, the objection
to each officer will be disposed of separately, and the objection
to the lowest in rank will be disposed of first; except that, if
the president is objected to, the objection to him will be disposed
of before the objection to any other oflicer. On an objection to
an officer, all the other officers present shall declare their opinions
on the disposal of the objection, notwithstanding that objec-
tions have been made to any of those officers.” R.P. 25 (E).

“If the objection is to the president, such objection, if
allowed by one-third or more of the officers appointed to form
the court, shall be allowed, and the court shall adjourn for the
purpose of the appointment of another premdcnt "A4.4.51 (3).

“If an objection to the president is allowed, the authority
convening the court shall appoint ancther president, subject
to the same right of the accused to object.” 4.4. 51 (4).
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If the objection is to a member other than the president
and is allowed by one-half or more of the votes of the officers
_entitled to vote, the objection shall be allowed, and the mem-
ber objected to shall retire, and his vacancy may be filled in the
prescribed manner, i.e. if there are any officers in waiting detailed
as such, the president shall appoint one of such waiting officers
to fill the vacancy, and if there is no officer in waliting available,

the court will proceed as directed by Rule 18 as mentioned above. -

Such appointment is, of course, subject to the same right of the
accused to object. A4.4. 51 (3), R.P. 25 ((3).

“When an objection to an officer is allowed, that officer
shall forthwith retire and take no further part in the pro-
ceedings.” R.P. 25 (F).

As soon as the court is constituted with the proper num-
ber of officers who are not objected to, or the objections to whom
have been over-ruled, an cath shall be administered to and taken
in the presence of the accused in the prescribed form and manner.
R.P. 26 (4}, and see A.A. 52 (1).

“If there is a judge-advocate, the oath shall be admin-
istered by him to the president first, and afterwards to the
other members of the court; if there is no judge-advocate, the
oath shall be administered by the president to the other mem-
bers of the court, and shall be administered to the president by
any member of the court already sworn.” R.P. 26 (B), and sce
4.4. 52 (%),

After the members of the court are all sworn, an ocath
in the prescribed form shall be taken in the presence of the
accused by the judge-advocate (if any), by every officer attend-
ing for the purpose of instruction, and also by any shorthand
writer or interpreter (if any) in attendance at the trial. The
oath shall be administered by the president or by some member
of the court or, except in the case of the judge-advocate, by the
judge-advocate, (if any)., R.P, 27, 4.4, 52 (2).

“Before a person is sworn as interpreter or shorthand
writer, the accused should be informed of the person who is
proposed to be sworn, and he may object to the person as not
being impartial; and the court, if they think the objection is
reasonable, shall not swear that person as interpreter or short-
hand writer.,” R.P. 72 (O).
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Subject to the accused’s chjection, at any time during
the trial an impartial person may, if the court think it necessary,
and shall, if either the prosecutor or the accused requests it on
any reasonable ground, be sworn to act as interpreter. R.P.
72 (A).

An impartial person may at any time during the trial,
if the court think it desirable, be sworn to act as a shorthand
writer subject also to the accused’s objection. R.P, 72 (B).

A solemn declaration may be substituted for the ocath
and a person may.be sworn according to the form of his religion,
so long as the person to be sworn declares it to be according to
his religion and binding on his conscience. R.P. 29 and 30.

ARRAIGNMENT,

“After the members of the court and other persons are
sworn as above mentioned, the accused shall be arraigned on
the charges against him.”” R.P. 3 {4).

“The charges upon which the accused is arraigned will
be read to him, and he will be required to plead separately to
each charge as svon as it has been read to him.”" R.P. 37 {B).

Arraignment consists of (1) calling upon the accused
by his number (if any), rank, name and description; (2) reading
the charge to him; and (3) asking him whether he is guilty or
not guilty. And where two or more persons are jointly charged
and tried for the same offence, each shall be arraigned separately.
The accused is arraigned by the president or judge-advocate
(if any). R.P. 31, note 1.

““The accused, when required to plead to any charge,
may object to the charge on the ground that it does not dis-
close an offence under the Army Act, or is not in accordance
with these rules. The court, after hearing any submission
which may be made by the prosecutor or by or on behalf of the
accused, will consider the objection in closed court and will
either disallow it and proceed with the trial, or allow it dnd
adjourn to report to the convening authority; or, if they are
in doubt, they may adjourn to consult the convening authority."”
R.P. 32,

“At any time during the trial, if it appears to the accused
that there is any mistake in the name or description of the
accnsed in the charge sheet, the court may amend the charge
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sh‘eet 50 as to correct that mistake.” R.P. 37 (4). Such a
mistake should only be so amended if it is clear to the court
that the accused is the person intended to be charged, and that
he has not been prejudiced in his defence by the mistake,

“I_f, on the trial of any charye, it appears to the court
at any time before they have begun to examine the witnesses,
that in th_e interests of justice any addition to, or omission from:
or_a!teratlon in, the charge is required, they may report their
opinion to the convening authority, and may adj'nurn, and the
convening authority may either direct a new trial to be com-
m_etl;]ce{i, or ame;]r:(ii the charge, and order the trial to proceed
with the amen char i "
ey ge after due notice to the accused.

) “The accus«_ad, before pleading to a charge, may offer a
special plea to .the jurisdiction of the court and, if he does so and
the court consider that anything stated in the plea shows that

the court have not jurisdiction, they shall receive any evidence

offered in support, together with any evidence offered by the
prosecutor in disproof or qualification thereof, and any address
_by or on behalf of the accused, and any reply by the prosecutor
in reference thereto.” R.P. 34 (4). )

“If the court over-rule the special plea, they
ceed.” R.P. 34 (B). pecial plea, they shall pro-

) “I_f the court allow the special plea, they shall record
thel_r decision and the reasons for it, and report it to the con-
vening author_ity and adjourn; such a decision shall not require
any coufirmation, and the convening authority shall either forth-
with convene another court for the trial of the accused or order
the accused to be released,” R.P. 34 (().

“If the court are in doubt as to the validity of the plea
tht?y may refer the matter to the convening authority, and ma\:
adjeurn for that purpose, or may record a special decision with
respect to the plea and proceed with the trial.” R.P. 34 g2}
If the court follows the latter course, the effect is that the decision.
as to the validity of the plea Is transferred to the confirming
officer, whe should act as if the plea had been over-ruled, i.e
refuse to confirm the finding of the court if he thinks the pIeaL
should have been allowed.
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If no special pica Lo the general jurisdiction of the court
is offered, or if such plea, being offered, is over-ruled, or is dealt
with by a specia! decision under Rute 34 (D), the accused per-
son’s plea—‘Guilty’ or ‘Not Guilty' (or, if he refuses to plead,
a plea of ‘not guilty’)—shall be recorded on each charge on which
he is arraigned. R.P. 35 (1)

PLEA OF “GUILTY¥"

“If the accused pleads ‘Guilty’, that plea shall be rec-
orded as a finding of the court; but before it is recorded, the
president, on behalf of the court, shall ascertain that the accused
understands the nature of the charge to which he has pleaded
guilty, and shall inform him of the general effect of that plea,
and in particular of the meaning of the charge to which he has
pleaded guilty, and of the difference in procedure which will
be made by the plea of guilty, and shall advise him to with-
draw that plea if it appears from the summary of cvidence that
the accused ought to plead ‘not guilty’.”” R.P. 35 (B).

“A plea of ‘Guilly’ shall not be accepted in cases where
the accused s lable, if convicted, to be sentenced to death, and
where such plea is offered a plea of ‘Not Guilty” shall be recorded
and the trial shall proceed accordingly.” R.P. 35 (D).

“Where an accused person pleads guilty to the first of
two or more charges, laid in the alternative, the prosecution
may, after rule (B) of this rule has been complied with by the
court and before the accused is arraigned on the alternative
charge or charges, withdraw such alternative charge or charges
wilhout requiring the accused to plead thercto, and a record to
that effect shall he made upon the proceedings of the court.”
R.P. 35 (C).

“The accused, at the time of his general plea of ‘Guilty’
or ‘Not Guilty’ to a charge for an offence, may offer a plea in
bar of trial on the ground that—

“(i) he has been previously convicted or acquitted
of the offence by a competent civil court or by a court-martial,
or has been dealt with summarily for the offence by his com-
manding officer or by an officer having power to deal summarily
with the case, or a charge in respect of he offence has been dis-
misscd ; or
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“(ii) the offence has been pardoned or condoned by
competent military authority; or
o “(iii) the time which has elapsed between the com-
mission of the offence and the beginning of the trial was more
Fhan three years, or, in the case of a civil offence, proceedings
in respect of which must be commenced within a shorter period
than 3 years, more than that shorter period,” R.P. 36 (4).

) “If he offers a plea in bar, the court shail record it as weil
as his general plea, and if they consider that any fact or facts
stated by him are sufficient to suppert the plea in bar they
shall receive any evidence offered (on oath) and hear any aéldrcss
made by or on behali of the accused and the prosecutor in
reference to the plea.” R.P. 36 (B).

“'If the court find thal the plea in bar is proved, they shall

record their finding, and notify it to the confirming authority
and shall either adjourn, or if there is any other charge againsé
the_ accused, whether in the same or in a different charge-sheet
which is not affected by the ples in bar, may proceed to the triai
of the accused thereon.” R.P. 36 (C).
i “If the finding that a plea in bar is proved is not con-
hrrtriled,_ the dcourt 1'3ay be re-assembled by the confirming
authority, and proceed as if the ple : red.”
PR p plea had been found not proved.

“If the court find that a plea in bar is not proved, they
shall proceed with the trial, but such a finding shall be SL,IE)je(;t
i;t; (CEO;';ﬁrmation like any other finding of the court.™ R.P,
. It will be noted that the finding of the court upon plea
in bar of trial, whether for or against the plea, is subject to
confirmation.

“Upon the record of the plea of ‘Guilty’, if there is any
u\th_er charge on the same charge-sheet to which the piea is 'Not
Guilty’, the trial will first proceed with respect to every such other
charge, and, after the finding on those charges, will proceed with
_the charges on which the plea of ‘Guilty’ has been entered, but
1flthey are alternative charges, the court may cither ]JI'LI:CGECI
}wt}E respect to ail the charges as if the accused has not pleaded
pu{lt}” to any charge, or may, instead of trying him, record a
finding of ‘Guilty’ upon any one of the alternatjve charges to
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which he has pleaded ‘Guilty” and a finding of ‘Not Guilty’
upen all the other alternative charges,” R.P. 37 (4).

“After the record of the plea of ‘Guilty’ on a charge (if
the trial does not proceed on any other charges) the court shall
receive any statement which the accused desires to make in
reference to the charge, and shall read the summary or abstract
of evidence, and angex it to the proceedings, or if there is no such
summary or abstract, shall take and record sufficient evidence
to enable them to determine the sentence, and the confirming
officer to know all the circumstances connected with the offence.
This evidence will he taken in like manner as is dirccted by these
rules in the case of a plea of ‘Not Guilty." R.P. 37 (B).

“After the evidence has been so taken, or the summary
or abstract of evidence has been read, as the case may be, the
accused may make a statement in mitigation of punishment,
and may call witnesses as to his character.” R.P. 37 (C).

“1f from the statement of the accused, or from the sum-
mary or abstract of evidence, or otherwise, it appears to the
court that the accused did not understand the effect of his plea
of ‘Guilty’ the court shall alter the record and enter a plea
of ‘Not Guilty' and proceed with the trial accordingly.” R.P.
37 (D).

“1f the plea of ‘Guilty’ is recorded, and the trial proceeds
with respect to other charges in the same charge-sheet, the pro-
ceedings under (B) and {C) will take place when the findings on
the other charges in the samec charge-sheet are recorded.”
R.P. 37 (E}.

“When the arccused states anything in mitigation of
punishment which in the opinion of the court requires to be
proved, and would, if proved, affect the amount of punishment,
the court may (and should) permit the accused to call witnesses
to prove the same.”” R.P. 37 (F).

“The accused may, if he thinks fit, at any time during the
trial, withdraw his plea of ‘Not Guilty' and plead 'Guilty’, and
ju such a case the court will at once, subject to compliance with
Rule 35 (B), (i.¢. after making sure that the accused understands
the effect of his action,) record a plea and finding of ‘Guilty', and
shall, so far as is necessary, proceed in the manner directed by
Rule 37." R.P. 38.
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PLEA OF “"NOT GUILTY".

After the plea of ‘Not Guilty’ to any charge is recorded
the trial will proceed as follows:

“(A) The court shall ask the accused whether he wishes
to apply for an adjournment on the ground that any of these
rules relating to procedure before trial have not been complied
with, and that he has been prejudiced thereby or on the ground
that he has not had sufficient epportunity for preparing his
defence, and shall record his answer. [f the accused should make
any such application, the court shall hear any statement or
evidence which he may desire to adduce in support thereof, and
any statement of the prosecutor or evidence in answer thereto:
and if it should appear to the court that the accused has been
prejudiced by non-compliance with any such rule of procedure
(if the court has any doubt the accused shall be permitted the
adjournment}) or that he has not had sufficient opportunity of
preparing his defence, they may grant such adjournment as ma}
appear to them in the circurnstances to be proper.

“(B) The prosecutor may, if he desires, and shall if re-
quired by the court, make an opening address, and should state
therein the substance of the charge against the accused and the
nature and general effect of the evidence which he proposes to
adduce in support of it without entering into any unnecessary
detail.

“(C) The evidence for the prosecution shall then be taken.

(D} If it should be necessary for the presecutor to
give evidence for the prosecution, he should give it after the
delivery of his address (if any), and he must be sworn and give
his evidence in detail.

“(IL} He may be cross-examined by or on behalf of
the accused, and afterwards may make any statement which
might be made by a witness on re-examination.” R.P. 39.

“At the close of the cvidence for the prosecution, the
accused shall be told by the court that he may, if he wishes, give
evidence as a witness, but that if he gives evidence he will subject
himself to cross-examination.”” R.P. 40 (4).

*The accused will then be asked whether he intends to
give evidence as a witness himself, and whether he intends to
call any witnesses to the facts other than himgelf.” R.P. 40 (B).
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“1f the accused states that he wishes to give evidence as
a witness himself but does not intend to call any other witness to
the facts of the case, the procedure, whether or not he is repre-
sented by counsel or by an officer subjcct to military law, witl be
as follows:

“{iy The accused will give evidence immediately
after the close of the evidence for the prosecution.

“(ii) The accused may, if he wishes, call witnesses as
to his character.

“(iti) The prosecutor may then make a final address
for the purpose of summing up the evidence for the prosecution
and commenting on the evidence of the accused.

“(iv) The accused or counsel or the defending officer
(as the case may be) may then make a closing address in his
defence.” R.P. 40 (C).

“If the accused states that he does not wish to give
evidence as a witness himself and does not intend to call any
witnesses to the facts of the case, the procedure will be as follows:

“() If he is not represenied by counsel or by an officer
subject to military low: i

“{a) The accused may, if he wishes, call witnesses as
te his character.

“{h) The prosecutor may make a final address for
the purpose of summing up the evidence for the prosecution.

“(c) The accysed may then make an address in his
defence, giving his accoul®t of the subject of the charge against
him, The address may be made orally or in writing.

“Gi) If he is represenled by counsel or by an officer
suhject fo milttary low:

“{a) The accused may make a staternent giving his
account of the subject of the charge against him. This statement
may be made orally or in writing but the accused must not be
sworn and no question may be puf to him by the court or by any
other person;

*(b} The accused may, if he wishes, call witnesses
as to his character.

“{¢) Counsel or the defending officer (as the case
may be) may then make a closing address;
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_ “(d) If the accused has made the statement referred
to in (a), the prosecutor may reply; but if the accused has made
no s‘uch statement, the address of the prosecutor will precede the
closmg'address of counsel or the defending officer.” R.P. 40 (D).

If the acc.used states that he wishes to give evidence him-
self and to call witnesses to the facts of the case, the procedure,
}vhether or not he is represented by counsel or by an officer sub-
ject to military law, will be as follows:

"‘ (i) The accused or, if he is represented by counsel or
by a defendmg. officer, then such counsel or defending cfficer may
make an opening address for the defence.

) “(ii). The accused will give evidence as a witness, and
call _hls other witnesses, including, if he so desires, witnesses as
to his character.

“(iii} After the evidence of all the witnesses has been
taken, the accused or counsel or the defending officer (as the case
may be) may make a closing address.

) “(iv) The prosecutor may reply.” R.P., 41 (4).

. Ii the accused states that he does not intend to give
evidence himself but intends to call witnesses to the facts of the
case, the procedure will be as follows;

“G) If he is not represented by counsel or b

) y an afficer

subject to military law: o
o ) “(a) the accused may make an opening address

giving his account of the subject of the charge against him. The

address may be made orally or in writing.

o “{b) 'the accused will then call his witnesses includ-

ing, if he so desires, any witnesses as to character.

“(c) after the evidence of all the witnesses has been
taken, the accused may make a closing address.

“{d} the prosecutor mas-seply,

) “(ii} If he ds represenied by counsel or by an officer
subject to militgry law:

“(a) the. accused may make a statement giving his
account of the subject of the charge against him. This state-
ment may be made orally or in writing, but the accused must not
be sworn and no question may be put to him by the court or by
any other person. ! the accused makes no such statement,
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counsel or the defending officer (as the case may be) may make
an opening address.

“(b) the accused will then cafl his witnesses, in-
cluding, if he s¢ desires, any witnesses as to character.

“(c) after the cvidence of all the witnesses has been
taken, counsel or the defending officer {as the case may be)
may make a closing address.

“(d) the prosecutor may reply.” R.P. 41 (B}).

When the accused calls witnesses, the prosecutor has a
right to reply. But the failure of the accused or his wife to
give evidence must not be made the subject of any comment
by the prosecutor, Such a comment might invalidate the pro-
ceedings. R.P. &0 (B).

Neither counsel nor the defending ofticer may state as a
fact any matter which has not been proved or which it is not
intended to prove in evidence, R.P. 92(C), 87 (C); but the accused
has the privilege, whether he has given evidence or not, of making
staterments jn his address which are unsupported by evidence.

The judge-advocate (if any) will, unless he and the court
think a summing up unngcessary, sum up in open court the whole
case to the court, and if a summing up is censidered unnecessary,
a record to that effect must be made in the proceedings. R.P.
42 {A) and note 1.

“After the summing up of the judge-advocate, no other
address shall be allowed.” R.P. 42 (B).

#The evidence shall be taken down in a narrative form in
as nearly as possible the words used; but in any case where the
prosecutor, the accused, the judge-advocate or the court con-
siders it material, the question and answer shall be taken down
verbatim." R.P, 95 {(4).

“Where an objection has been taken to any question
or to the admission of any evidence or to the procedure of the
court, such objection shall, if the prosecutor or accused so re-
quests, or the courts think fit, be entered upon the proceedings
together with the grounds of the objection, and the decision of
the court thereon.”” R.P. 95 (B).

“Where any address by or on behalf of the prosecutor
or the accused, or the summing up of the judge-advocate, is not
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m.writing_, it shall not be necessary to record the address or sum-
ming up in the proceedings further or otherwise than the court
think proper, or, in the case of the summing up, than the judge-
advocate requires, except that '

“(i} The court shall in every case make such record
n_:uf the Ficfence made by the accused as will enable the confirm-
ing officer to judge of the reply made by or on behalf of the
accused to each charge against him; and .

' “(ii) The court should also record any particular
matters in the address by or on behalf of the prosecutor or accused
}Vél;hg;hfc}:;‘rosecutor or accused, as the case may be, requires__u

If the addresses are in writing they shall be read and
attached to the proceedings. '

*“The court shall not enter in the proceedings any com-
ment, Ur_anything not before the court, or any report of any fact
not forming part of the trial; but if any such comment or report
seems to ‘tf_le court necessary, the ¢ourt may forward it to the
proper military authority in a separate document, signed by
the president.”” R.P. 95 (D). T

iv. Finding of Court.

“The court will deliberate on their finding in ¢ g
RP. 43 (4). 1T _“dmg in closed court.

o “T'}Il}e tc;)pini!:un of every member of the court as to the
ing wi e given by worn
O 4%3 o Y d of mouth on each charge sep-
“Every member of a court-martial must give his opinion
by _word_ of mouth on every matter which the court has ta
decnde,. including the sentence, notwithstanding that he may
have given his opinion in favour of acquittal.” R.P. 69 (4). '
. " .he opinions of the members of the court shall be taken
In succession, beginning with the junior in rank.” R.P. 69 (().
) The general rule is that every question shall be deter-
mined by an absolute majority of the members of the court
R.P. 69 (B). In the case of an equality of votes on the ﬁnding.
the accu\f;ed shall be deemed to be acquitted. In the case of
an equality of votes on the sentence, or any question arising
after the commencement of the triqfexcept the finding, the
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president shail have a sccond or casting vote. A.A. 33 (8).
To this rule there are two exceptions:

(a) “‘Sentence of death shall not be passed on any
person without the concurrence of at least two-thirds of the
officers serving on the court-martial by which he is tried.”
A A 48(8).

(L) Sentence of death may not be passed on any
person by a field general court-martial without the concurrence
of all the members.

It is to be noted that the president of a court-martial
has no second or casting vote in the case of a sentence of death,
or where there is an equality of votes on the findings of a court,
(i.e. guilty, or not guilly). In such a case, the accused reaps the
benefit of the doubt and must be acquitted, A.4. 53 (8).

“The finding of acquittal, whether on all or some of the
offences with which the accused is charged, shall not require
confirmation or be subject to be revised. and shall be pronou nced
at once in open court, and if it relates to the whole of the offences
the accused shall be released.” A.4. 54 (3).

“When a court-martial recommends a person under
sentence 1o mercy, such recommendation shall be attached o
and form part of the proceedings of the court, and shall be pro-
mulgated to the person under sentence, together with the finding
and sentence.” A.4. 33 (9).

“1f the court make a recommendation of mercy, they shall
give their reasons for their recommendation,” R.P. 49 (A).

“Jf the court recommend any restoration of service under
Section 79 of the Army Act the recommendation, with the reasons
for i1, shall be entered in the proccedings.” R.P. 49 {B).

“The number of opinions by which a recommendation
mentioned in this rule, or any question relative thereto, is adopted
or rejected, may be entered in the proceedings.” R.P, 49 (C).

A court-martial, in passing sentence, will take into account-
the considerations set out in K, R. (Can.) 563, the text ol which
may be found in Appendix G, post. :

*When a court-martial passes sentence on a soldier already

. under sentence of imprisonment or detention, or on a soldier

tried, at the expiration of a term of imprisonment or detention,
far an offence committed or discovered during its continuance,
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regard must be had to proviso (1B) to section 44 of the Army
Act; the limit of two consecutive years of imprisonment or
detention, including the term already undergone, will under no
circumstances be exceeded. If the punishment is of so serious
a nature as to require a more severe punishment than can be
inflicted under this rule, penal servitude, when applicable, should
be awarded in lieu of imprisonment.” K.R. (Can.) 564.

“A court-martial, in framing sentence, will ohserve the
following rules; . -

“(i) Terms of imprisonment or detention not
amounting to six months will be awarded in days; )

“(ii) Terms of imprisonment or detention of one
vear and two years will be awarded in years;

“(iif) Other terms of imprisonment or detention
will be awarded in months, or, if required, in months and days.”
K.R. (Can.) 565, .

“Upon the court awarding the sentence, the president
alone shall sign and date the sentence, and such signature shal}
authenticate the whole of the proceedings, and the proceedings,
upon being signed by the judge-advocate (if any), shall as soon
as possible be transmitted for confirmation in the manner pro-
vided by Rule 97 of these rules.”” R.P. 50,

“It is cssential that the date of the sentence should be
inserted, as under A.A. 68 a term of penal servitude, imprison-
ment or detention is reckoned to commence on the day on which
the sentence and proceedings were signed by the president.”
R.P. 50, note 1.

¢. Subsequent Proceedings.

i. Confirmation and Revision. Except for the finding
of acquittal which does not require to be confirmed, no finding
and sentence of a court-martial shall be valid except in so far as
the same may be confirmed by an authority authorized to eon-
firm the same. 4.4. 54 (6) and (3).

“As soon as the proceedings of a court-martial are received
by an officer having power to confirm the same, he may, and in
normal circumstances should, at once order the release of the
accused if the sentence awarded by the court is lower in the
scale of punishments set out in Sectfon 44 of the Army Act
than dismissal from His Majesty’s Service in the case of an
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officer, or discharge with ignominy in the case of a soldier. If
the sentence is, or includes, forfeiture of seniority of rank, or
reduction to a lower grade or to the ranks, instructions should,
at the same time, be given that the accused should not, unless
the exigencies of the service demand it, be placed on any c:]uty
whatsoever until after the promulgation of the proccedings;
in such cases the accused may, in the interests of discipline, be
placed in open arrest instead of being released from arrest.”
K.R. (Can.) 567. )

“‘Except as provided for in para. 526, a commanding
officer who has investigated a case in his capacity as command-
ing officer cannot subsequently confirm the proceedings of a
court-martial arising out of the same matter. If he purports so
to act in a case outside the exceptions, the proceedings are not
void but must be confirmed by a properly qualified authority.”
K.R. (Can.) 506.

“A confirming authority, when the proceedings require
confirmation, may confirm or refuse confirmation, or may ?f:nd
back the finding and sentence or either of them, for revision
once, but not more than once, and where the finding only is
sent back for revision, the court have power, without any direc-
tion to revise the sentence also.”” K.R. (Can.) 570 (a), and see
AA. 54 (5} gnd RP. 51 (B). .

"“When the confirming authority finds it necessary to
comment upon the proceedings of such a court-martial, whether
original or revised, his remarks will be separate from and fPrm
no part of the proceedings. They will be comm}lnlcated ina
separate minute to the members of the court, or, in egcce:ptlonal
cases where in the interests of discipline a more public instruc-
tion is required, they will be made known in the orders of the
command. In no case will he comment upon the finding of ‘not
guilty’ (except as laid down in para. 572) or upen the inadequa&cy
of a sentence, and great care is to be taken not to interfere_ with
the discretion with which the court is vested in the exercise of
its judicial functions.” K.R. (Can.) 570 (b). )

Para. 572 of the regulations provides that “if an officer

. whe would have confirmed the finding and sentence of a court,

had the trial resulted in a conviction, thinks it necessary to
remark upon the proceedings in a case where the accused has
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been acquitted, he will not annex his observations to the pro-
ceedings, but will embody them in a letter for the information
of superior authority, who will give such orders as may be neces-
sary.”

“When it appears from a perusal of thé proceedings
that the mental condition or fitness for service of the accused
is open to doubt, the confirming officer will, after confirmation,
take steps to cosure that the commandant of the detention bar-
rack or the governor of the prison to which the soldier is com-
mitted to undergo his sentence, is informed of the circumstances
with a view to the soldier so committed being plaeed under
medical observation and,. if considered desirable, admitted to a
military hospital. He will also furnish a report of the case
to the district officer commanding in whose command such
detention harrack or prison i$ situated.” K.R. {Can.) 570 (c).

“Where the finding or sentence is sent hack for revision,
the court shall re-assemble in closed court, and shall not receive
any further evidence,” R.P. 52 (4).

“Where the finding is sent back for revision and the
court do not adhere to their former finding, they shall revoke
the finding and sentence and record a new finding, and, if the
new finding involves a sentence, pass sentence afresh.” R.P.
52 (B).

“Where the sentence alone is sent back for revision,
the court shall not revise the finding.” R.P, 52 (C).

“After revision, the president shall date and sign the
decision of the court, and the proceedings, upon being signed
by the judge-advocate (if any), shall as soon as possible be
transmitted for confirmation in the manner provided in Rule
97 of these rules.”” R.P. 52 (D).

"“The confirming authority may, when confirming the
sentence of any court-martial, mitigate or remit the punishment
thereby awarded, or commute such punishment for any less
punishment or punishments to which the offender might have
been sentenced by the said court-martial, or, if such punishment
is death awarded for the offence of murder, then for penal servi-
tude or such less punishment as in this Act mentioned, or, if
such punishment is cashiering awarded for an offence under
section 16 of this Act, then for dismissal from His Majesty's
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service or such less punishment as is in this Act mentioned.
The econfirming authority may also suspend for such time as seems
expedient the execution of a sentence.” A.A. 57 (1),

“Where a confirming officer proposes tc recommend sus-
pension of a sentence of penal servitude, impris'onme'qt or
detention, or is required to refer such cases to a superior military
authority under the provisions of Section 57 A of the Arl_‘ny
Act, he will take action in accordance with instructions regarding
the Suspension and Review of Sentences awarded by Courts-
martial”’ contained in the Manual of Military Law, so far as
the same may be applicable.” K.R. {Can.) 576 B.

“Where statements made by an accused, in mitigation
of punishment, reveal facts which might influence c_onﬁrmmg
officers in determining the proper sentence, or contain matter
which might call for disciplinary action, investigation into the
truth or otherwise of such statemcnts should be made by the
confirming officer, if practicable, prior to confirmation.” K.R.
(Can.) 571(a). ‘

“If such inquiry is likely to cause substantial delay in
confirmation, confirming officers may confirm the proceedings
forthwith, and make investigation with a view to subsequent
consideration. They will use their own discretion as to whether
they will retain the proceedings or will forward them at once
to the Judge-Advocate-General; in the latter case the outcome
of the investigation will be communicated to the Judge-Advocate-
General subsequently.” K.R. (Can.} 571{b).

“It is the province of a confirming officer, by the exer-
cise of his powers of commutation or mitigation, to regulate
the amount of punishment awarded by courts-martial and to
ensure that the finding and sentences are legal, and that no sen-
tence is heavier than the intcrests of discipline and the merits
of the particular case require. In exercising his_powers ?f con-
mutation or mitigation, the confirming officer will be guided by
the instructions in 5363 in order that, having duc regard to the
soldier’s character etc., no great disparity may exist between
sentences awarded for similar offences.” K.R. {(Can.) 569.

“If it appears to a confirming officer that the proce_edir}gs
of a court-martial are illegal, or involve substantial injustice
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to the accused, and he has not confirmed the finding and sen-
tence, he will withhold his confirmation; if he has confirmed the
finding and sentence, he will direct the record of the conviction
to be removed, and the soldier to be relieved from all couse-
quences of his trial. If he is in doubt, hc may refer the case for
the opinion of superior authority. When the circumstances of
the case admit of reference without undue delay, the proceedings
of a court-martial that has been confirmed will not be quashed
without reference to the Judge-Advocate-General. If proceedings
can be legally sustained, and there is no substantial injustice,
but an irregularity has occurred, the conviction may take effect,
but the confirming officer will consider what reduction of the
sentence (if any) is due to the soldier. The same rule will apply
when the proceedings of a court-martial after confirmation come
under the review of any of the authoritics specified in Section
57(2) of the Army Act. Except as above provided, when a soldier
has been tried and sentenced by a court-martial, and the pro-
ceedings have been confirmed but the sentence has been wholly
remitted, the remission does not extend to any penalty or for-
feiture consequent on conviction.” K.R. {(Can.) 573.

There is no appeal properly so-called from the finding
of a court-martial. But any officer or soldier who considers him-
self aggrieved by the finding or sentence of a court-martial may
forward a petition to the confirming officer or any reviewing
authority through the usual channels. If such petition raises
any question of law, it should be referred to the Judge Advocate-
General. K.R. (Can.} 574.

Independently of petitions, the proceedings of courts-
martial are reviewed by the Judge-Advocate-General in order
to detect miscarriages of justice. Sentences must be confirmed
by a higher competent military authority, which authority has
no power to increase the sentence of the court. But there is
no right of appeal to a higher military tribunal before which the
case can be argued on its merits,

“The proceedings of any general court-martial will be
immediately forwarded to the Judge-Advocate-General who,
after review, will transmit them to the Minister for confirma-
tion or otherwise by His Excellency the Governor-in-Council.”
K.R. (Can.} 575, and see M.A. 99.
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“'As soon as an officer who has power to confirm the find-
ings and sentence of a court-martial has decalt with any pro-
ceedings by way of confirmation or non-confirmation, he will
forward the proceedings direct to the officer commanding the
unit to which the accused belongs, in order that they may be
promulgated without delay.” K.R. (Can.) 576(a).

ii. Promulgation. The charge, finding and sentence,
and any recommendation to mercy shall, together with the
confirmation or non-confirmation of the proceedings, be promul-
gated in such manner as the confirming authority may direct;
and if no direction is given, according to the custom of the
service, Until promulgation has heen effected, confirmation
16 not complete and the finding and sentence shall not be held
to have been confirmed until they have been promulgated."
R.P. 53, Up to the time of promulgation when the confirmation
is complete, the confirming authority may cancel his minute of
confirmation and order a revision, but after the proceedings
have been promulgated, the confirming officer is functns afficio
and has no further power of jurisdiction in the matter.

“In the event of a court-martial resulting in a conviction
on all or some of the charges against the accused, the proceed-
ings of the court, including the charges, finding, sentence and
confirmation, will he promulgated in all cases- by communica-
tion to the accused; promulgation will only he effected by the
above particulars being read out on parade in those cases in
which the confirming authority specially directs that this shall
be done. The date of promulgation will be recorded on the
proceedings.” K.R. (Can.} 577 (a).

“The results of all courts-martial will be published in
the orders of all formations in which appeared the notice of the
convening of the court. Tn every case such results will be puh-
lished in the orders of the unit concerned in Part I Orders in the
case of officers and in Part IT Orders in the case of soldiers.
(see para. 1494)." K.R. (Can.) 577(B).

“If, subsequent to conviction but before promulgation
can be effected, an accused absents himself, and a declaration
by a court of inguiry under Section 72 of the Army Act is made
in respect thercof, or in the case of an officer if the commanding
officer furnishes a certificate {to be annexed to the court-martial
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proceedings) that the accused has been absent without leave for

21 clear days, the proceedings of the court-martial may be pro- -

mulgated by the publication of the foregoiny particulars in Part
I1 orders of the unit. They will, however, forthwith be com-
municated to the accused upon his apprehension (if liable for
further service) or surrender.”” K.R. {Can.) 577(c).

“All proceedings of courts-rnartial, whether transmitted
before or after promulgation, will be accompanied by a letter
specifying the nature of the contents.” K.R. (Can.) 578

“The proceedings of a district court-martial will, when
promulgated, be returned to the district officer commanding,
who will make any necessary communication fespecting them
to the president and judge-advocate (if any) for their informa-
tion. The district officer commanding will then transmit them
to the Judge-Advocate-General without delay.” K.R. (Can.)
579 (a).

“The proceedings of a general court-martial will, after
promulgation, be forwarded to the Judge-Advocate-General,
National Defence Headquarters.” K.R. (Can.} 579 (b).

“In forwarding proceedings which disclose any matters
which appear to require investigation, such as allegations as to
irregularities or statements as to the mental condition {or fitness
for service) of the accused, made cithier in mitigation of punish-
ment or on the recommendation of the court, or otherwise, the
covering letter will state that steps have been taken, or are
being taken, to inquire into the matter in guestion. In cases
where the accused has been convicted of mis-appropriating sums
of money which involve errors in his or in other soldiers’ pay
accounts, the covering letter will also state whether appropriate
steps are being taken, or have been taken, to adjust the accounts,
as laid down in the Pay and Allowance Regulations.,” X.R,
{(Can.) 380,

“If the proceedings of a general court-martial or district
court-martial have not been forwarded to the Judge-Advocate-
General within one month from the date of confirmation, a
special report of the cause of delay will be made,”” K.R. (Can.)
581.
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iii. Power over Witnesses. The powers of a court-
martial over military and civilian witnesses are as {ollows, that
1s to say:

MILITARY WITNESSES

“Every person subject to military law who commits any
of the following offences; that is to say:

“{1) being duly summoned or ordered to attend as
a witness before a court-martial, makes default in attending; or

“(2) refuses to take an oath or make a solemn declar-
ation legally required by a court-martial to be taken or made; or

“{3) refuses to produce any document in his power or
control legally required by a court-martial to be produced by
him; or

"“{4) refuses when a witness to answer any question
to which a court-martial may legally require an answer; or

“{3) is gnilty of contempt of a court-martial by
using insulting or threatening language, or by causing any
interruption or disturbance in the proceedings of such court,
“shall, on conviction by a court-martial other than the court
in refation to or before whom the offence was committed, he
liabie if an officer, to he cashiered, or to suffer such less punish-
ment as Is in this Act mentioned, and if a soldier, to suffer
imprisonment, or such less punishment as is in this Act men-
tioned.

“Provided that where a person subject to military law is
guilty of contempt of a court-martial by using insulting or threat-
ening language, or by causing any interruption or disturbance
in the proceedings of such court, that court if they think it
expedient, instead of the offender being tried by another court-
martial, may by order under the hand of the president, order
the offender to be imprisoned with or without hard kabour, or,
in the casc of a soldier, to undergo detention for a period not
exceeding twenty-one days.” 4.4, 28.

It should be noted that section 48(6) of the Army Act
which prohibits a district court-martial from trying an officer,
would not exempt an officer guilty of contempt of such court
from liability to be committed to prison by the court under the
provision to section 28 of the Army Act, supra, but the coursc
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the court would follow in practice would be almost invariably

to adjourn and report to the proper authority, A.4. 28, nole 6.

“The summary proceeding for contempt Is not a trial,
and the offence being as a rule committed in view of the court,
opportunily should be given to the offender to make any explana-
tion of, or excuse for his conduct, but no further inquiry will be
necessary., The order of the court does not require confirmation.
To imprison or send to detention for contempt of court a person
who is under trial, though legal, requires very exceplional circum-
stances to justify it; punishment so inflicted must immediately
follow the contempt, and cannot he an addition to any sentence
after conviction, or be ordered to commence at the date of the
expiration of the punishment under sentence. The court must
adjourn until the espiration of the punishment inflicted for the
contempt, and must record upon the proceedings the facts which
have necessitated the order.” A.A. 28, note 7.

CIVILIAN WITNESSES

“1f any person who is not enrolied in the Militia is sum-
moned ag a witness before a court-martial, and after payment
or tender of the reasonable expenses of his attendance, makes
default in attending, or being In attendance as a witness,

“(a) refuscs to take an oath or affirmation lawfully
required by the court to be taken; )

“(b) refuses to produce any document in his power
ot control lawfully required by the court to be produced by hin;

“(c) refuses to answer any question to which the
cowrt lawlully requires an answer; or

“(d) is guilty of any contempt of the court-martial
by causing any interruption or disturbance in its proceedings,
“the president of the court shall certify the default, refusal or
contempt of such person under his hand to a judge of any court
of justice in the locality having power to punish persons guilty
of like offences in that eourt.,” M.A. 130(1)

“Such court may thereupon inquire thereinlo, hearing
such person, any witnesses that mayv be produced for or against
him and, if such person is found guilty, punish him in like
manner as if he had commitred the offence in a proceeding in
such court,” M.A. 130(2).
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d. Special Procedure with respect to Field General
Court-Martial. The procedure followed in a field general court-
martial is similar, as far as may be practicable, to the procedure
followed in a district court-martial. Its character, however, as
a kind of emergency court that may be convened when it is
not practicable in the intercsts of discipline and the service to
convene an ordinary general court-martial, necessitates some
modifications in procedure, of which the following are the
more important. '

No formal charge-sheet is necessary, R.P. 108.

Sentence of death shall not be passed on any person by
a field general court-martial without the concurrence of all the
members.

“In any case where a sentence of death is passed, the
confirming authority shall, after confirmation, forthwith transmit
the proceedings to the officer in chief command of the forces
in the field comprising the force with which the accused is
present, and such sentence shall not be carried into effect pending
the decision of that officer on the case: Provided that where
the confirming officer is of opinion that, by reason of the nature
of the country, the great distance, or the operations of the
cnemy, it is not practicable to delay the case for the purpose
of referring it to the officer in chief command in the field, a
sentence of death may be carried into effect if confirmed by the
general or field oflicer commanding the force with which the
person under sentence is present at the date of the sentence.”
R.P. 120(D).

“A prosecutor of an accused person or a member of the
court trying the accused person cannot confirm the finding or
sentence of the court as regards that person, except that if a
member of the court trying an accused person would otherwise
under these rules have power to conlirm the sentence, and is of
opinion that it is not practicable to delay the case for the purpose
of referring it to any other officer, he may confirm the finding
and sentence.” R.P. 120{C).

“Subject to the preceding provisions of this rule, the
finding and sentence of a field general court-mariial as regards
any person may be confirmed:—
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“{i) where the court was convened by an officer in
command of a detachment or portion of any troops not on active
service, by an officer authorized to confirm the findings and
sentences of general courts-martial for the trial of offences in
the force of which the detachment ot portion of troops form part;
and

“(ii} where the court was convened by an officer in
command of any treops on active service, by the senior officer,
not being an officer below the rank of ficld officer, present at the
place where the trial takes place, or if there is no officer not below
that rank present at that place, by the senior officer not below the
rank of field officer present at any other place.”” R.P. I20(E),

€. EFFECT OF LAPSE OF TIME.

The Statutes of Limitations applicable to civil mutters
have their counterpart in military law.

1. THE ARMY ACT. Trial for offences against the provisions of
the Army Act, is subject to the limitations contained in section
161 of that Act, which reads as follows:——

“161. A person shall not in pursizance of this Act be tried
or punished for any offence triable by court-mart{al committed
more than three vears before the date at which his trial begins ex-
cept in the case of the offence of mutiny, desertion or fraudulent
enlistment; but this section shall not alfect the jurisdiction of a
civil court in the case of any oifence triable by such court, as well
as by court-martial; and where a soldier has served continuously
in an exemplary manner for not less than three years as a soldier
of the regular forces he shall not be tried for any such offence of
desertion {other than desertion on active service), or of fraudu-
lent enlistment as was committed before the commencement of
such three vears, hut where the offence was fraudulent enlist-
ment all service prior to such enlistment shall be forfeited:

Provided that a soldier who has fraudulently enlisted duringa

period of re-engagement shall only forfeit the service rendered
during such re-engagement, and that the Army Council (in
Canada, the Minister of Defence) may by general or special reg-
ulations provide for the restoration of all or any part of the
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service forfeited under this section to any seldier who may per-
form good and faithful service or may otherwisc be deemed to
merit such restoration of service.”

a. Trial by Court-Martial. Accordingly, the liability of
a soldier to be tried by court-martial for offences against the
Army Act, may be expressed as follows:—

{(a) Hemay NOT be tried forany offence" COMMITTED
MORE THAN THREE YEARS BEFORE THE DATE AT
WHICH HIS TRIAL BEGINS'": except in case of the offence of
mutiny, desertion or fraudulent enlisiment.

{b) He may NOT be tried for the offence of desertion
{other than desertion on active service) or of fraudulent en-
listment “COMMITTED MORE THAN THREE YEARS
BEFORE THE DATE AT WHICH HIS TRIAL BEGINS";
provided he has served continuously in an exemplary manner, {(i.e.,
he has had no entry in the regimental conduct sheet) for not less than
three years as u soldier of the regular forces.

{(c) He may be tried for the offence of mutiny, desertion
an active service, or (if he shall not have served continuously in
an exemplary manner for the required period) of desertion or
fraudulent enlistment, WHENEVER COMMITTED BY HIM,
WITHOUT REFERENCE TO THE LENGTH OF TIME
WHICH HAS ELAPSED SINCE THE COMMISSION OF -
THE OFFENCE.

(d) The fact that he bas already ceased to serve in the
militia does not affect his liability to be tried.

b. Trial by a Civil Court. Where a civil court has concur-
rent jurisdiction to try him for the same offence, its jurisdiction
is not interfered with,

2. THE MILITIA ACT. Trial for offences against the provisions
of the Militia Act, is subject to the limitations contained in
section 71 of that Act, which reads as follows:—

#71.{1) Every officer or man charged with any offence
committed while serving in the militia, shall, while so serving, be
liable to be tried by court-martial, and if convicted ta be punished
therefor.

“#(2) Every officer or man so charged with any offence
notwithstanding he has been discharged from the militia, or that
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the corps to which he belongs or belonged is relieved from active
service, may be tried, convicted and punished by court-martial for
such offence, within six months after being so discharged, or after
such corps is so relicved from active service.

“{3) Any officer or man of the militia may be tried by
court-martial for the crime of desertion atl any time, without
reference to ihe length of time which has clapsed since the
desertion."”

a. Trial by Court-Martial. Accordingly the liability of a
soldier to be tried by court-martial for offences against the
Militia Act, may be expressed as follows:- -

(a) He may NXOT be charged with or tried for any offence
committed while serving in the militia, except desertion, after
he has ceased to serve in the militia for six mornths.

{b) He may be charged with or tried for the crime of
desertion, at any time, while gserving or after he has ceased to
serve in the militia, without reference to the length of time
which has elapsed since his desertion.

{c) He may be charged with or tried for any offence
committed while serving in the militia, at any time while so
serving, without reference to the length of time which has
elapsed since the commission of the offence.

b. Trial by a Civil Court. Where a civil court has concur-
rent jurisdiction to try him for the same offcnce—#%and the
Militia Act provides that any offence under it may be tried
and punished by a civil court as wcll as a courl-martial, unless
it is expressly provided thata court-martial shall try and punish
the accused)—the commencement of a prosccution for such an
offence, in a civil court, is subject to the limitation contained in
section 126(4) of the Militia Act, which reads as follows:—

126(4) No such proseculion shall be commenced after
the expiration of six months from the commission of the offence
charged, except for the offence of untawfully buying, selling or
having in possession arms, accoutrements ot other articles
belonging to the Crown or Corps, or for desertion.”

It is to be noted that where it is proposed to commence

a prosecution in a civil court, time begins to run, in the compu-

tation of the period of limitation, from the date of the com-
mission of the offence; and the offender’s serving. or having
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ceased to serve, or when he ceased to serve, in the militia, is of
no importance.

D. COURTS OF INQUIRY, COMMITTEES AND BOARDS
“A court of inquiry, committee or hoard may be assernbled
by the Minister, or by an officer in command to assist in arriving
at a correct conclusion on any subject on which it may be
expedient for them to be thoroughly informed; it may be required
to give an opinion on any peint, but when the inquiry affects
the character or military reputation of an officer or soldier,
full opportunity must be afforded to the officer or soldier of
being present throughout the inquiry. A court of inquiry, com-
mittee or board of cfficers may consist of two or more members,
its composition being determined by the convening officer
according to the circumstances under which it is assembled.
Three members. the senior acting as president, will in ordinary
cases be sufficient. Where so provided by regulations or by
instructions of the minister, a court of inguiry, committee or
board may consist of one or more officers together with one or
more warrant or nen-commissioned officers.  Attention s
particularly drawn to the rules for Courts of inquiry contained
in Rules of Procedurc 124 and 125A". K.R. (Can.) 625(a).
“The officer assembling a court of inquiry, committee,
or board, will appoint a president by name, or failing such
appointment, the senior member will preside. When the con-
vening officer has so appointed a president, no officer senior in
rank to the president will be appointed to serve as a member
of the court of inquiry, committee or board,” K.R. (Can.) 632.
“No eourt of inquiry, committee or board, the assembly
of which involves expense to the public, will he convened without
special authority from National Defence Headquarters except in
connection with examination for qualification of non-permanent
active militia officers and non-commissioned officers, und medical
hoards required in connection with the retirement or discharge of
personnel from the permanent force.” K.R. (Can.} 626.
“Unless otherwise specified, the president will fix the time
and place for assembly, cause notice of the same to be given to
all witnesses and persons interested, and preside during the
sittings. If the members cannot agree on an opinion collectively,
any dissenting member should state, in writing, the nature and
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extent of the differcnce, or give his opinion to the president for
transmission with the proceedings.” K.R. {(Can.) 626.

“Unless the exigencies of the service render it ahsolutc_aly
necessary, district, garrison, or regimental courts of inquiry
committees and boards should not be held during those h_ours
which are devoted to parades or other instruction of the soldier.”
K.R. {Con.) 625(p). )

“The hour for the assembly of boards, committecs or
courts of inquiry in hospital will be arranged between officers
commanding units and the medical officer in charge.” K.R
(Can.) 631. )

“All proceedings of courts of inquiry, commlttecs._and
boards for which special forms are not provided are to he written
on M. F. B. 303. The president and all the members will sign
the proceedings.” K.R. (Can.) 620(D).

1. COURTS OF INQUIRY. A court of inguiry is an assembly of
officers or of one or more officers, together with onc or more
warrant or fion-commissioned officers, {(who may helong to any
branch or arm of the service, according to the nature of the
investigation), directed to collect and record evidc‘nce, and,
if and as required, to report or make a declaration with regard
to any matter which may be referred (o them. R.P. 244 &

© It may be assembled for the purpose of investigating and
reporting on any matter connected with the govergment and
discipline of the Militia, or on the conduct of any officer or
man of the force. M.4. 93. o
“The regulations for the composition of courts of inquiry,
and the modes of procedure and powers thereof, shall be the
same as the regulations which are al the time in force _for l_he
composition, modes of procedure and powers of courts of inquiry
for His Majesty’s regular army, which arc not inconsistent with
this Act, or the regulations made thereunder.” M.4. 94.
“Courts of inquiry, as a gencral rule, sit with closad
doors, but they may be either open or closed, according to the
nature of the investigation, or as may be direcled by the con-
vening officer. When the inquiry may affect the character or
reputation of an officer or soldier, full opportunity must be
offered to the officer or soldier of heing present throughout the
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inquiry, and such officer or scldier may either answer or refuse
to answer any question put to him, or may avail himself of the
opportunity to explain any particular act or any part of his
conduct on which an imputation prejudicial to him may have
arisen. The rank of the officers composing the court should be
equal or superior to that of any officer whose conduct or character
may be implicated in the investigation. The presence before a
court of inquiry of counsel or a professional adviser acting for
or on behalf of any officer or soldier is not permissible. The
convening officer, however, may detail an officer of the Judge
Advocate-General's office to attend at the court of inquiry or
board, to assisi such court or board in the examination of
witnesses, or in any cther manner wherein the court may require
assistance.” K.R, (Can.) 627.

“Previous notice should be given of the time and place
of meeting of a court of inquiry, and of all sittings of the court,
to all persons concerned in the inquiry.” R.P. 124(D).

“It is the duty of a court of inquiry to put such questions
to a witness as they may think desirable for the purpose of
testing the truth or accuracy of any evidence he has given, and
otherwise for eliciting the truth.,” R.P. 124(E).

"“The whole of the proceedings of a court of inguiry will
be forwarded by the president to the authority who assembled
the court.,” R.P. 124(F).

Unlike a court-martial, a court of inquiry has no power
to compel the attendance of civilian witnesses, R.P. 124 note 1.

a. Under Section 72 of the Army Act (Illegal Absence).
“A court of inguiry under Section 72 of the Army Act, composcd
in accordance with Rule of Precedure 124 (A) and (C), for the
purpose of determining the illegal absence of a soldier will he
held in all cases (except in cases of absconded recruits) at the
expiration of 21 clear days from the date of absence, or as scon
after as practicable, unless before such court of inguiry has been
assembled, it has come to the knowledge of the soldier’s com-
manding officer that the soldier has been apprchended or has
surrendered.” K.R. (Cun.) 643(a).

"Refore declaring ihe deliciency of any arms, etc., the
court will satisfy itsell’ by evidence that the absenice, was,
within a reasonable period of the date of absenting himself, in
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possession of the articles it finds to be deficient. The court
will record the values of the unexpired wear of alt articles of
government property found to be deficient.” K.R. (Can.) 643(b).

“A court of inquiry will not be held on a man on the
Non.Permanent Active Militia unless he was subject to military
law, as described in Section 69(2) of the Militia Act, at the
time of the commission of his offence.” K.R. (Can.) 643{c).

“A court of inquiry under Section 72 of the Army Act
will require the attendance of such witnesses as they may think
sufficient to prove the abscnce and other facts specified as
matters of inquiry in that Section.” R.P. I25(4).

“They will take down in writing the evidencc given
before them, and at the end of the proceedings they will make
a declaration of the conclusions at which they have arrived in
respect of the facts into which they are assembled Lo inquire.”
R.P. 125(B). :

#They will examine all witnesses who may be desirous
of coming forward on behalf of the absentee, and will put such
questions to them as may be desirable for testing the truth or
accuracy of any evidence they may have given, and otherwise
for eliciting the truth, and the court, in arriving at their con-
clusions, will give due weight to the evidence of all such wit-
nesses.”  R.P. 125(C).

“The court will administer the same oath or selemn
declaration to the witnesses as if the court were a court-martial,
but the members themselves will not be sworn.” R.P. 125(D).

“The commanding officer of the absent soldier will enter
into the regimental books a record of the declaration of the court,
and the original proceedings will be destroyed.” R.P. 125(E).

“The soldier, the subject of the inquiry, will be entitled
to a copy of the declaration of the court, to be supplied by the
person having the custody of the regimental hooks, on payment
of the actual cost of the copy required, not exceeding two pence
for everv folic of 72 words.” R.P. 125(F).

b. Other than Those held under Section 72 of the Army
Act. “The court will be guided by {he written instructions of
the authority who assembled (he court. The instructions will
be full and specific, and will stale the general character of the
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information required. They will also state whether a report is
required or not.”” R.P. 1254-(4).

‘fW’henever any inquiry affects the character or military
reputation of an officer or soldier, full opportunity must be
f)ﬁerf:d to the officer or soldier of being present throughout the
inquiry, and of making any statement and of giving any evidence
he may wish to make or give, and of cross-examining any witness
whose evidence, in his opinion, affects his character or military
reputation, and of producing any witnesses in defence of his
character or military reputation. The president of the court
will take such steps as may be necessary to cnsure that any
person so affected and not previously notified, receives notice
of his rights under this rule, and will satisfy himself that he
fully understands them.” R.P. 1254-(B).

“When a court of inquiry is held on recovered prisoners
of war, and in any other case in which the authority who as-
sembled the court has so directed, the evidence will be taken
on oath, in which case the court will administer the same oath
or solemn declaration to witnesses as if the court were a court-
martial.”  R.P. 1254-(C).

“A court may be re-assembled as often as the authority

who assembled the court may direct, for the purpose of cxamining
z_xdditional witnesses or further examining any witness, or record-
ing further information. They may also be directed to make
such further report or reports as may be required.” R.P.
1254-(F).
: “Except upon the trial of any officer or soldier under
Section 29 of the Army Act, for wilfully giving false evidence
before the court, the proceedings of a court of inquiry, or any
confession, statement, or answer to a question made or given
at a court of inquiry shall not be admissible in evidence against
an officer or soldier, nor shall any cvidence respecting the pro-
ceedings of the court be given against any officer or soldier.”
RP. 1254-(G).

It should be noted that a charge can only be laid under
AA. 29, if the evidence before the court of inquiry was properly
given on oath, (i.e., if under paragraph {C) of rule 1234 it was
required to be so taken). R.P. 1254, note 3: This privilege
mentioned above extends only to military tribunals. If a
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person is being tried in an ordinary criminal court, statements
rr}ade by him, voluntarily, before a court of inguiry, may be
given in evidence against him. R.P. 1254, nole 4.

“On a trial under A.A, 29, in respect of evidence given
on vath before a court of inquiry, the fact that the accused
swore as charged must be proved in the manner described in
note 2 to that Section. The proceedings of the court of inquiry
are not admissible for this purpese and must not be produced
in evidence or attached to the court-martial proceedings.”
R.P, 1254, note 3A.

The proceedings of the court before which the false
swearing is alleged to have faken place are not admissible as
evidence that the accused swore as charged. The member of
the court who recorded the proceedings, or some other person
who heard the evidence given, must prove this fact by oral
evidence. The lawful custodian of the proceedings (or his
deputy) should, however, attend the court with the proceedings,
for a witness who recorded them may use them to refresh his
memory, AA. 29, wnote 2.

“An officer or soldier who is tried by court-martial in
respect of any matter or thing which has been Investigated by
a court of inquiry, and uniess the Army Council (in Canada,
;‘l-f'f'nister of Nationai Defence) see reason to order otherwise, an
E:lfhcer or soldier whose character or military reputation is,
in the opinion of the Army Council (#n Canade, Minisicr of
National Defence) affected by anything in the evidence belore,
or in the report of, a court of inquiry, shall be entitled to a
copy of the procecedings of the court, including any repert made
by the court, on payment of the actual cost of the copy required,
not exceeding lwo pence for every folio of 72 words.” R.P.
1254-(H),

1. Losses of Buildings, Stores, Animals and Cash. ‘‘\When
stores equipment, clothing, or supplies of any kind, belonging
te the public, are lost, stolen, destroyed, or damaged, or when
a deficiency is discovered in any slore account, or in case of
losses of animals other than through natural causes, or of struc-
tural damage, the amount of loss, i.e., the value of the stores
lost, stolen, or destroved, or deficient, or the cost of making
good damages, will he ascertained.” K.R. (Cun.) 633{a).
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When the amount of the loss, including the cost of
structural repairs, exceeds $250.00, the matter will at once be
reported to the district officer commanding and if he is of the
opinion that the interests of discipline demand an investigation
by a court of inquiry, he will, whether or not a financial settle-
ment has been arranged, convene a court of inquiry, such court
to be composed if possible of officers not belonging to the uait
or service concerned. K.R. (Can.) 634

When any loss or damage is believed to have been occa-
signed by an officer or soldier on duty Lo any company, corpora-
tion or person, and it appears probable that such loss or damage
will lead to a claim for compensation against the public, the
commanding officer of the officer or soldier will at once report
the matter to the district officer commanding, who will cause
the matter to be investigated forthwith by a court of inquiry,
except as provided in sub-para. (d) (post) composed, as far as
possible, of officers not belonging to the same unit as the officer
or soldier in question.” K.R. (Can.) 637(a).

“Such court will inquire generally into the circumstances
of the case, and in particular report=—

“{i} The amount of the loss or damage.

“(ii} Whether the officer or soldier was cn duty when the
loss or damage was alleged to have been occasioned.

“(iiiy Whether the loss or damage was occasioned by any
wrongful act or negligence on the part of the officer or soldier.”
K.R. (Can.) 637(5).

“At any court of inquiry held under this regulation full

opportunity must be offered to the officer or soldier concerned

of being present throughout the inquiry, of making any state-
ment, and of giving any evidence he may wish to make or give,
and cross-examining any witnesses and producing witnesses in
his defence.”” K.R. {Can.) 637{c).

“f it is decided to convene a court-martial in connection
with the case, the district officer commanding will exercise his
discretion as to whether a court of inquiry will be held or not.”
K.R. {Can.) 637(d).

4 All claims for compensation will be submitted to National
Defence 1leadquarters for decision supported by the proceed-
ings of any court of inguiry or court-martial held in connection
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therewith., Where the proceedings of a court-martial have
aiready been forwarded te National Defence Headquarters
for custody, the officer dealing with the claim at National Defence

Headquarters will obtain such proccedings from the Judge .

Advocate-General.” E.R. (Can.} 637(e).

ii. Loss of Small Arms. “All losses of arms including
machine guns, light automatics, rifles, pistols, bayonets and
swords, will be reported to district headquarters immediately
they are discovered. As soon as possible after the investigation
of the circumstances surrounding the loss, the district officer
commanding will submit full details to National Defence Head-
quarters recommending how the deficicncies should be adjusted.
If a court of inquiry is held, the proccedings will be submitted
for National Defence Headquarters' decision.” K.R. (Can.)
638,

iii. Explosions, Accidents and Injuries. “Should any
explosicn occur in any magazine, cartridge, or other explosive
store, or should an accident caused by an explosion during the
firing of guns, etc., and involving severe injury to personnel
or extensive damage to material, happen, the district officer
commanding the district in which such explosion or accident

occurs will, in addition to any other procedure otherwise laid

down, notify the occurrence by telegraph direct to National
Defence Headquarters stating the time and place of the court
of inquiry ordered to investigate the case. K.R. (Can.) 639,
“When an officer or soldier of the Permanent Active
Militia, whether on or off duty, is maimed, mutilated, otherwise
injured (except by wounds received In action) a report will be
forwarded by the medical officer in charge of the casé to the

commanding officer concerned as soon as possible after the-

patient’s admission to hospital.” K.R. (Can.} 640(a).

“When an officer or soldier is injured by, or through the
fault of, a civilian or civilians, any offer of compensation by way
of settlement made by the person or persons causing such injury
will at once be reported to National Defence Headquarters. An
officer or soldier should, as soon as possible, report to his superior
officer any such offer of compensation. The officer or soldier
should be informed that as the acceptance by him of any such
compensation might pessibly jeopardize his eligibility, if any,

K
\,
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for disability pension he should therefore not accept any such
offer pending advice from National Defence Headquarters. If
a court of inquiry is held, the fact that the compensation was
offered should be recorded in the proceedings.” K.R. (Can.)
a8400%).

“If the medical officer certifies that the injury is of a
trivial character, unlikely to cause permanent ill effects, no
court of inquiry need be held, unless considered necessary under
sub-para. (d), clauses (ii), (i) and {iv) (which follow).” K.R.
{(Can.) 640(c).

“In the following cases a court of inquiry will he assem-
bled to investigate the circumstances;—

“(i) If the injury is fatal (unless an inguest is held) or
certified by the medical officer to be of a serious nature.

“(i1) If, in the opinion of the commanding officer, doubt
exists as to the cause of the injury.

“(1i) If, in the opinion of the commanding officer, it is
doubtfu! whether the officer or soldier was on or off duty at the
tirme he received the injury.

“{iv) In cases where for any reason it is desirable
thoroughly to investigate the causes of injury.

“In cases where the injured person is a soldier the court
may consist of one officer as president, with two warrant officers
or senior non-commissioned officers as members,” K.R. {Can.)
640(1).

"When no evidence as to the circumstances attending
the injury, beyond that of the injured person is forthcoming,
it should be so stated in the proceedings. The court will not
give any opinion, but the commanding officer concerned will
record his opinion on the evidence, stating whether the officer
or soldier was on duty and whether to blame, The proceedings
will then be sent to the district officer commanding for con-
firmation, and that latter will state on the proceedings whether
or not he has remitted the hospital stoppages (see Pay and
Allowance Regulations). In the Permanent Active Militia a
record will be made on M.F.B. 313 (6), by the commanding
officer, that a court of inquiry has been held and also as to
whether the officer or soldier was on duty and whether or not to
blame, This document will then be passed to the medical officer,
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who will record his opinion as to the probable effect of the

injury on the future fitness for service of the injured person. -

Finally, the proceedings will be attached to the soldier’s original
attestation or, in the case of an officer, filed at National Defence
Headquarters.” K.R. (Can.) 640(¢).

"The procedure set out in this paragraph will be foltowed
with respect to officers or soldiers of the Non-Permanent Active
Militia who incur or suffer any injury, disease or illness,

“{i} Tf the injury, disease or illness is incurred or suffered
other than at a duly authorized training camp or a school
established for full time courses, no report thercon will be
submitted by the officer commanding unless the injury, disease,
or illness was incurred on military duty. If it was incurred on
military duty, the officer commanding will immediately forward
to the district officer commanding a full report of the circum-
stances of the case, accompanied by the report of the medical
officer. If in the opinion of the district officer commanding, the
injury, disease or illness may have been attributable to a hazard
peculiar to military service, he will at once convene a court of
inquiry to investigate the circumstances of the case, and will,
after recording his opinion thereon forward the proceedings to
National Defence Headquarters.

“{ii) If the injury, disease or iliness is incurred or suffered
at a duly authorized training camp or a school established for
full time courses, the procedure set out in paragraph 640 will
be fullowed.” K.R. {Can.) 641(c).

“For the purposes of this paragraph, (ie;, K.R. (Can.)
641y —

“{i) 'Military duty’ shall mean a duty which $nder
military law an officer or soldier is required to perform pursuant
to orders or regulations made or issued under due authority,

“(ii) ‘A hazard peculiar to military service’ shall not
include participation by an officer or soldier in divisional, brigade
or umit recreational or athletic activities, such as games, sports,
races, mounted or dismounted, or mechanical transport com-
petitions, or the proceeding to or returning from a duly authorized
place of parade or training, except when the officer or soldier
is part of a formed body proceeding to or relurning from a train-
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ing camp or school established for full time courseg." K.R.
(Can.) 6410} .

iv. Prisone\fs\ of War. ‘‘Whenever o_ﬂicer's or soldiers are
taken prisoners by an enemy, a court of inquiry under Rules
of Procedure 124 and 125A, will be assembled !mder local arrange-
ments to inquire into the conduct of the senior ofﬁf:er or so}dler
of the party, and, if the general officer commanding consic!ers
it desirable, inte the conduct of any other officers or soldiers
: arty.” K.R. {Can.) 644(a). _
of the R%hg court of (inqu?ry will be held as soon as possible
after the return of the prisoner.”” K.R. (Can.} 644(b).

“The members of the court will not themselves be sworn,
but when the court is a court of inquiry on recovered_ prisoners
of war, the members will make the following declara_tlon:

“I, A. B., do declare upon my honour that I will duly and
impartially inguire into and give my opinion as to the circumsignces
mowhich. .. . e became o gnslomr of
war, according to the true spirit and meaning of the King's Regu-
lations for the Avmy on this head; and I do further df?clam,_ufoon
my henaur that I will not on any cccouni, or al any .ume, disclose
or discover my own voie or opinion, or that of eny particular mm?zbe,f
of the court, unless required o do so by competent authority,
R.P. 1254-(E). _ ‘

When a court ol inquiry is held on recovered prisoners of
war, the evidence will be taken on oath, in whic}.l case th‘e court
will,administer the same oath or solemn declaration to witnesses
as if the court were a court-martial. R.P. IZSA-('C)_

“The authority who assembled the court will, when thg
court is held on a returned prisoncr of war, direct the court to
record their opinion, whether the officer or soldier concerned wa}.:,
taken priscner by reason of the chances of war, or ‘throuE
neglect or misconduct on his part, an.d_ th(:,l authority who
assembled the court will record his ows epinion.” R.P. I1254-(D).

“When in consequence of the evidence adduced bc‘[f_Jre i
court of inquiry an opinion aclverst? to the character or mlhta;y
reputation of an officer or soldier is formed by thel qfﬁcer_w o
determines the case so inquired into, the adverse opinion will be
communicated to the officer or soldier against whom it has been
wiven.”  K.R.(Can) 644(c).
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“The proceedings will be communicated to National

Defence Headquarters”. K.R, (Can.) d44(d).
2. COMMITTEES AND BOARDS. “Committees and boards
differ only from courts of inquiry in so far as the objects for
which they are assembled should not involve any point of dis-
cipline. They will follow as far as may be convenient, the rules
for courts of inquiry, but are in no way bound by them.”
K.R. (Can.) 620(a),

a. Medical Boards. “A medical board is composed
entirely of medical officers convened to give a technical medical
opinion upon any matter referred to it K.R. (Can.) 630.

b. Committees of Adjustment, 'The appointment, com-
position and duties of committees of adjustment on the death of
a person subject to military law and in certain other circumstances
are governed by the instructions contained in the Departmental
pamphlet ‘[nstructions concerning the Distribution of Estates of
Deceased Officers and Soldiers of the Permanent Active Militia'
and to the extent that the same are applicable in Canada by the
Regimental Debts Act and the regulations under that act which
are printed in Part 11T of the Manual of Military Law.” K.R.
(Can.) 645,

¢. Officers’ Meetings, Committees, etc. “Meetings of
officers will be called only by the commanding officer who will be

responsible that they shall be for a proper purpose.” K.R.
{Can.) 440,

“The commanding officer concerned will annually call a
meeting of all his officers for the consideration of general regi-
mental business, {or the election of a regimental committee, and
for the eclection of a band committee (if the corps has a band).
Such meeting, of which fourteen days notice will be given by ther
commandiug officer, will take place in January, February or
March, or during annual training in camp, whichever time may be
most convenient.” K.R. (Can.) 647 (a).

"“Each committee will be composed of three officers, who
will hold office for the ensuing year, or until suecessors are
appointed.” K. R. (Can.) 647(b).

“If a member of either committee resigns or becomes
inefficient, the commanding officer will appoint a successor, Each
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comimittee will appoint one of its ruembers to be Presndent aqd
another to be secretary-treasurer. The commanding officer will
be ex-officio, a member of all committees.” K.R, (Can.) 6‘47(.5)

“The secretary-treasurer of each cmn!’nittee will be
responsible to the president for all moneys angl will keep books of
account showing receipts and expenditures \’\:lth vouchez’s‘ These
books and vouchers will be laid before the officers at their annual
meeting, and at such other times as the commanding officer may
direct.” K.R.(Can.) 648,

“No expenditures forming a charge agai}mt the officers of
the corps shall be incurred without the same helr}g approved at a;
meeting of officers. Each committee will submit to the annua
meeting of officers the following: '

“(i) Statement of all moneys received and expended
during the past vear or since the last annual report.

“(ii} The cash balance supported by the bank pa‘ss—book.

“(iii) Statement of all liabilities chargeable against any

. corps funds.” K.R. (Can.) 649(¢a).

YA certified copy of these statements and the proceedlr‘igs
of the annual meeting, will be forwarded by the comma.ndlpg
officer within one month after the annual meeting to the distriet
officer commanding.” E.R. (Can.) 649{(b}. .

“No remuncration will be given in respect of service as a
member of a regimental or band committee.” K.R. (Can.) 650.

E. RELATION OF CIVILIAN COURTS TO
MILITARY COURTS.

f. CONCURRENT JURISDICTION. The Army {\{_:t acknm&:?
ledges the supremacy of the Civil Law' over the M_ll}tary Lafw,
but a soldier may not be tried and punished .by a civil court for
such an offence “as is declared not to be a crime f_or the purpose
of the provisions of this Act (the Army Act) relating to taking a
soldier out of His Majesty's service.” AA 162'(2). ) o

The declaration referred to, is ?Oﬁtamcd in section 144 o

e A Act which reads in part as follows.

the ‘\rr‘t‘li}?(t‘lt) \A a‘;:o]dier of thlé regular forces sha_]l not be Lakel}
out of His Majesty’s service by a process, execution, or order 0
any court of law or otherwise, or to be compelled to appear in
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person before any court of law, except in respect of the following
matters, or onc of them; that is to say,

“(a) On account of a charge of a conviction for crime: or

“(b) On account of any debt, damages, or sum of money
when the amount exceeds thirty pounds over and above all COSt;
of suit.

“(2) _For the purposes of this section a crime shall mean
a felor}y, misdemeanor, or other crime or offence punishable
accor’dl‘ng to the law in force in that part of His Majesty';;
Dominions in which such soldier is, with fine or imprisonment or
some greater punishment, and shall not include the offence of a
persorn absenting himscl from his service, or neglecting to fulfil
hfs contract, or otherwise misconducting himself respectin
his contract. &

“(3) Fc:r the purposes of this section a court of law shall
be d_eemed to mnclude a court of Summary Jurisdiction and any
magistrate.”

) The exemption in_this section does not apply to a soldier
requlreq to attend as a witness before a court of law; neither does
the section apply to an officer.

_ “If a person sentenced by a court-martial in pursuance of
this Act to punishment for an offence is afterwards tried by a civil
court for the same offence, that court shall, in awarding punish-
ment, have regard to the military punishment he may have
already undergone.” 4.A. 162(1),

“Wht?re a person subject to military law has been acquit-
t;a]dnor conbvuited of an offence by a competent civil court, he
shall not be liable to be tried in respect of that :

. : spe at offe :
this Act.” 4.4, 162(5). fce under

. In respect of an offence triable by both courts the offender’s
rights depend upon which court tries him first. 1f he is tried first
h)_’ a civil court, his conviction or acquittal will preclude another
trial b){ a military court for the same offence, If he is tried first
by a military court, and convicted or acquitted, he may be tried
neveytheless, again, by a civil court for the same offence Iti
convicted at the first trial by the military court, his punishn.'nenr
must be Faken into consideration by the civil court when sen;
tencing him on his second trial for the same offence. But-, if on
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his second trial for the same offence for which he has been con-
victed by the military court, he is acquitted by the civil court,
it appears that the law gives him no redress. Thereis no authority
entitling-him to recover any stoppages incurred during his deten-
tion or any damages on account thereof, or even for relcasing him
from detention. In practice, however, if he has not yet finished
serving the sentence imposed upon him by the military court
upon his first trial, his subsequent acquittal by the civil court,
probably, would result in his immediate release from custody,
by the exercise of official discretion.

The case of a non-commissioned officer is anomalous.
His conviction by a civil court would preclude his trial again
by a military court for the same olfence; but nevertheless, he
becomes liable to an additional military punishment, even
without & military trial, under the authority of K.R. (Can.}
485, which reads as follows: -

485, When a non-commissioned officer is convicted by
the civil power for any offence, the case will, with whatever
recommendations the commanding officer sees fit to make, be
reported to the district officer commanding, who will, should
he consider it desirable to rccommend the reduction of the
offender, report accordingly to National Defence Headquarters.”
2. SUPERVISORY POWER. While there is no right of appeal,
in the ordinary sense of.thc term, to the civil courts, from the
judgment or award of a military tribunal, nevertheless, military
tribunals are, to some extent, subject to control and supervision
hy superior civil courts, The proceedings by which such control
and supervision arc exercised may be either criminal or civil.

The right of a person subject to military law to invoke
the aid of the civil courts to redress grievances arising out of
his service as an officer or soldier, or out of the authority exer-
cised over him by his superiors, has been stated by the court
1o be embodied in the following threc principles, namely :—

(i) If the rights which an officer or soldier is seeking to
enforce are given to him, not by the common law, but enly by
military law—if, for example, they concern only his rank, pro-
motion or emoluments—it may well be that he can seek his
remedy in the military code alone;



136 V—COURTS AND TRIBUNALS—E.2.-E.2.a.

(if) If such rights are fundamental common law rights—
such as immunity of person or liberty-—then, save in so far as
they are taken away by military law, they may be asserted in
the ordinary courts:

(iif) Tn the case of such fundamental rights, distinction is
to be drawn between acts done in excess of or without jurisdic-
ton, and acts within jurisdiction but maliciously. First, a
military tribunal or officer would be liable to an action for
_damages, if and when acting in excess of or without jurisdiction
it or he does, or directs to be done, to a military man, whether'
oﬁ?cer or private, an act which amounts to assault, false jm-
prisonment or other common law wrong, even though the injury
purports te be done in the course of actual military discipline,
Sgcopdly. if the act causing the injury to person or liberty be
w:t'hm jurisdiction and in the course of military discipline, no
action will lie upon the ground only that such act has been Ci()ﬂe
malicicusly and without reasenable and probable cause.

N The jurisdiction of any tribunai may be limited by con-
ditions as to its constitution, as to the persons whom or the
offt?ncets _which it is competent to try, and as to the sentences
which it is empowered to award, or by other conditions which the
law makes _essenl.ial to the validity of its proceedings and judg-
ments. If it fails to observe these essential conditions, it acts
l\;;zthout jurisdiction, or in excess of jurisdiction as the case may

€. * )

_ a. Criminal Court Proceedings. Criminal proceedings
mggh't take the form of a prosecution, or an indictment on a
crlmmal‘fsharge such as assault, manslaughter or murder.

_ With respect to the question how far a defect in the juris-
diction or procedure of the court by whom sentence is given,
may render the court criminally responsible, there is but little
to be found in books. There appears, hawever to be authority
for the following propesitions

o (i) If such a court acts without jurisdiction, or colour
f’f jutisdiction, ITS PROCEEDINGS ARE A NULLITY; and
its members are just as liable as any other wrong doers, to c’rimi-
na! prosecution for their acts and, in strictness of law, might be
guilty, as accessories to murder, in the casc of an exectution
ordered by them,
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(ii} If such a court acts erroneously, either with juris-
diction, {e.g., by passing an erroneous sentence), or even without
jurisdiction, but with colour of jurisdiction, {e.g., under such a
writ or commission as might be issued lawfully but is irregular),
ITS PROCEEDINGS ARE NOT A NULLITY, Lut are merely
voidablg; and its members are not liabic to criminal prosecution
for anyilsuch erroneous acts.

b'. Civil Court Proceedings. Civil court proceedings (the
term “Civil" is used here in contradistinction to the term
“Criminal”} may be either preventive, ({.e. to restrain the
commission or continuance of an injury), or remedial (ie. to
give a remedy for an injury actually suffered). Broadly speaking,
the civil jurisdiction of the courts of law is exercised against a
court-martial as a tribunal, in applications for prerogative writs
{mandamus, prohibition certiorari and kabeas corpus) and
against individual officers, in actions for damages.

i, Mandamus. The writ of Mandamu