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I INTRODUCTION

This paper represents an attempt at an examination of police responses
to criminal events, in terms of the contrast betwcen the relative proportions
of occurrences which result in charges and prosecution and those which are
discharged or vented by the exercise of some form of police discretion.

When the East York Project was initiaily designed, it was anticipated
that the structure would provide for a complete monitoring of all police
activity within the patrol district of 5411. That is, the project was staffed
at the outset on a 24-hour basis with a view to facilitating the reporting by
individual police officers within the patrol district at the end of their respective
8-hour shifts, As a further control, arrangements were made at the divisional
level to ensure that police activity which resulted in the production of occur-
rence reports from 5411 would be delivered to the project headquarters as a
check on the self-reporting by the individual police officers within the patrol
division.!

Over the course of approximately three and one-half months, this vol-
untary self-reporting system evolved to a point where the police officers
patrofling 5411 would drop into the project headquarters at 570 Main Street
every two or three days and leave copies of the accumulated occurrence re-
ports with the project staff. This development in the reporting of occurrences
unfortunately had the effect of limiting the extent to which it is possible to
say that the complete range of police operations was monitored within
the patrol district over the one-year period. That is, it was apparent that
when the officers discontinued their verbal reports at the end of their shifts,
the project lost the benefit of reports with respect to a good deal of police
activity which did not, for one reason or another, reach the point of being
translated into occurrence reports at the divisional level.

By way of elaboration, it might be mentioned that during the first three
and one-half months of project intake, from May 15 to August 31, 1972, a
total of 362 occurrence reports were written up at project headquarters, re-
presenting a complete inventory of police interventions for that period of
time. The project files thus provided an accurate record of police responses
to claims on their resources, not only in their law enforcement and order
maintenance capacities, but also in what might be termed their “social serv-
ice capacity”.? Within this latter category would be recorded such matters
as reports of missing persons, sudden deaths, mental health problems, etc.—
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matters which, strictly speaking, did not call for a law enforcement or order
maintenance response. During that same period, only 228 general occurrence
reports were written up at the divisional level, There were thus 134 matters
in which the police werc involved where their intervention was not rccorded,
or, in any event, in which the description of the intervention did not reach
the stage of being translated from the police officer’s notebook into a di-
visional occurrence report. The category of interventions which tended
not to be written up in general occurrence form was, as might be expected,
that involving claims on the police in their social service capacity. In the
result, the consequence of the change in police reporting practices (from
reports by individual police officers at the end of their respective §-hour
shift of duty in the project area, to delivery every two or three days of
divisional general occurrence reports) was that the project could monitor
police interventions only in their law enforcement or order maintenance roles.
Only by limiting the scope of the inquiry was it possible to be assured of
access to a consistent and complete set of information, for police record-
keeping outside these categories could not be considered reliable unless
obtained directly from the individual police officer assigned to the particular
patrol area, and then only if obtained immediately after completion of his
shift,

A further qualification on the range of police activity examined for the
purpose of this study was that it was limited to matters involving offences
against the Criminal Code, the Narcotic Control Act, the Food and Drugs Act,
and the Juvenile Delinquents Act. Excluded from the scope of the study
were police interventions involving such quasi-criminal provincial statutes as
the Highway Traffic Act and the Liquor Control Act. The inquiry, in other
words, was focused exclusively on police interventions of a criminal nature.
In the result, there were some 789 such interventions over the one-year period
in which the project was in operation.

IT CRIMINAL OCCURRENCES AND CLEARANCE RATES

Confining ourselves, then, to the 789 criminal occurrences, we find that
315 or 39.9% were categorized for police purposes as “cleared”, a term
which roughly translates as the proportion of crimes known to the police which
they believe have been solved.® The assignment of a given occurrence to a
specific cleared category often appeared to be determined rather arbitrarily,
particularly in view of the fact that precisely defined categories have been
established for Statistics Canada’s Uniform Crime Reporting System—a sys-
temn developed by Statistics Canada in 1962 with the cooperation of the
Canadian Association of Chiefs of Police. The clearance designations ob-
served during the course of this study, and specifically those within the
“cleared otherwise” category. in fact bore only a passing resemblance to those
permitted by Statistics Canada.
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Appendix 1 of Crime Statistics* provides a summary of Uniform Crime
Reporting System rules and definitions, in which these instructions appear:
In certain situations, the police may not be able to clear the offence by

charge. If all the following guestions can be answered ‘yes’, then the offence
can be ‘cleared otherwise':

(a) Has the offender been identified?

(b} Is there enough evidence to support the laying of an information?

(¢) Is there a reason outside the police control that prevents the laying of

an information and the prosecution of the offender?

Most of the illustrations which elaborate upon the rule refer to such
sitnations as the death or commitment for mental health reasons of offenders,
complainants and witnesses, diplomatic immunity, non-extraditability, etc.
Where the illustrations provide, however, for the “cleared otherwise” desig-
nation to be applied to such situations as the complainant refusing to prose-
cute, the offender serving a sentence on other charges or already facing a
multiplicity of other charges—situations in which proceeding with the
charges would serve no useful purpose—the categories begin to rescmble
those obscrved during the study. Thus, although it is doubtful that the police
have available any device with which to unscramble the “cleared otherwise™
categories for the purpose of complying with the standards set by the Uni-
form Crime Reporting System, there was nevertheless a sufficient measure
of internal consistency to permit the following description of the wvarious
“cleared otherwise” categories:

(1) Cleared unfounded: This category included matters reported to
the police as criminal events which were investigated and recorded as such,
although the pelice themsclves were apparently certain that no offence in
fact occurred. For Statistics Canada purposes, this category is defined as mean-
ing “that the investigation established the crime did not happen, was not at-
tempted or there was no ¢rime”.5 Although the Statistics Canada methodology
adviscs that “unfounded occurrences™ are to be subtracted from those “re-
ported or known to the police” to arrive at the “actual number of offences”,®
project personnel were not able to discover any mechanism which would
result in the exclusion of such occurrences from the Metropolitan Toronto
clearance rates. Moreover, informal conversations with police personnel
responsible for compilation of their records indicated a certain reluctance
to exclude such occurrences, not so much because their clearance rates were
thereby amplificd, but because their experience had shown that matters origin-
ally described as "unfounded” might subsequently be reclassified if there
should be a patterned recurrence of the event, as, for example, in situations
of bad cheques: the first or second such event might qualify as unfounded,
but a further repetition of the event might demonstrate a pattern which
permits the attribution of a fraudulent intent.

In any event, the consequence appears to be that non-events may be
included both in the area’s criminal statistics and in the police clearance rates.

151



Examples of events which might find their way into this category would be
a situation in which a repairman effected entry in the owner’s absence to
complete agreed-upon repairs, with the owner then seeking police verification
that no one else had entered the premises; poorly secured door to premises
found open and reported to police as a breaking and entering; suspected
arson, etc.

(2) Offender unknown, but property recovered; offender known only
to complainant: This category generally comprised instances of theft in which
the property was recovered. Although no offender had been identified, the
matter was marked “cleared” and placed in the concluded files upon recovery
of the stolen property. Examples of such occurrences would be theft of auto
(the largest single item), theft of bicycles, etc. Note, however, that it also
included one commeon assault and one wilful damage. Also in this category
were thefts from and by family members, among friends and associates, and
by employees. Once the complainant realized that the offender must neces-
sarily have been a relation, friend, or employee the request for further
investigation was withdrawn.

(3) Offender known to police: In this category were

(a) events in which the offender was known to police but no charges
were laid, the file generally indicating “insufficient evidence”. The range of
offence types included threatening, indecent exposure, break and enter,
assault, theft over and under, etc. In two cases it appeared that the com-
plainant was not satisfied with police efforts to discourage the matter being
pressed further, and the complainants in these instances presented them-
selves before a justice of the peace where they were again advised that the
proposed prosecution lacked a sufficient evidentiary base;

(b) incidents in which the police chose, as a matter of the exercise of
their discretion, not to encourage the laying of charges. There was, for
example, a shoplifting incident which was not prosecuted because the police
elected not to jeopardize the offender’s probation (on similar charges); a
child-beating by a father in a common-law relationship, it appearing that the
father was depressed because he was out of work and the matter being capable
. of referral to an appropriate social agency;

(c) instances in which the offender was known to the complainant, or
in which they became acquainted during the course of the investigation, and
the complainant decided to terminate the prosecution. Such cases included a
rape, thefts among associates and family members, a breaking and entering
by an alcoholic which the complainant declined to prosecute on being made
aware of the offender’s circumstances, ete,

(4) P/W on charges outside 5411: Adult: Occurrences originating
within the patrol district of 5411 were designated “cleared” on the arrest of
an offender on other charges outside the patrol district, although the potential
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charges relating to the 5411 occurrence were not formally included among
those recorded against the offender. Although the reasons for non-inclusion in
these instances are varied, they would presumably include the police appre-
hension that the charges would be redundant, ete.

(5) P/W on charges outside 5411: Juvenile: As with the similar cate-
gory relating to adults, when it was possible to identify a specific juvenile with
a 5411 occurrence and that juvenile was facing charges from another area
of the city, the occurrence was marked “cleared” without an attempt by the
police to have the charges recorded formally against the juvenile. Again, the
reasons were often that the police believed such charges to be redundant, or,
as it was sometimes expressed on the cleared occurrence reports, “would
serve no purpose”,

(6) Juvenile caution administered: The police records indicated here
that their intervention extended only to administering a caution on apprehen-
sion of the juveniles believed responsible for the occurrence. The juveniles
might be dealt with directly by the police officer concerned or referred to the
Youth Bureau.

In the result, as Table 1 indicates, of the 789 occurrences reported to
and recorded by the police in the patrol district of 5411 as criminal events

TABLE 1

Criminal Occurrences and Clearance Rates
Metropolitan Toronto Police Department
5411 Patrol District: General Qccurrence Reports

May 15, 1972 to May 14, 1973

Reported occurrences 789
Cleared occurrences 315 39.9%,
Manner cleared: Number Per cent Adjusted
per cent*
Charge & prosecution: adult ... ..o 86 10.9 27.3
Charge & prosecution: juvenile. 14 1.8 4.4
Unfounded... 14 1.8 4.4
Offender unknown but propert:.r reoovered offender
known only to complainant............ 62 7.9 19.7
Offender known but msuﬂiment cvldence or pohce——-
or complainant decline to prosecute... 95 12.0 3.2
P/W on charges outside 5411: adult... 8 1.0 2.5
P/W on charpes outside 5411: _]uvenlle . 1 0.1 0.3
Juvenile caution administered.... is 4.4 11.2
Total cleared............c.. oo e 315 39.9 100.0
Total not cleared............ccooveiivivereeice e e 474 60.1
789 100.0

*Adjusted to cleared occurrences only.
Source: Metropolitan Toroato Police Files.
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during the project’s intake period of May 15, 1972 to May 14, 1973, only 313
or 39.9% were cleared, and of that number only 100 or 12,7% were processed
through the courts, The remainder were cleared by a variety of devices, all
of them involving some measure of police discretion, whether by recording
thefts as “cleared” upon recovery of the stolen property, by declining to
record charges against offenders prosccuted in other divisions of the city, or
by concurring in or encouraging a decision by the complainant to refrain
from pressing formal charges against an offender.

Accordingly, if one belicved that the clearance rate {by which police
performance is generally evaluated) represented the ratio of crime solved
and prosecuted to crime reported to or coming to the attention of the police,
the unqualified use of the 39.9% clearance rate would be misleading. Indeed,
even within the cleared category, in 7.9% of the occurrences the identity of
the offender remained unknown after the investigation was completed and
the file closed, 1.8% were in fact non-events, and in 17.5% no charges
were in fact laid although the event appeared to qualify as criminal and the
identity of the offender was known. Thus, as Table 1 indicates, the “cleared”
category comprises a range of sub-categories among which the “cleared by
charge” category represents only 12.7% of the total number of occurrences,
and 31.7% of all clearances.

It is important to emphasize, however, that these figures do not nec-
essarily reflect a shortfall in police efficiency in the performance of their
law enforcement and order maintenance functions. Rather, the inclusion of
such a large proportion of discretionary clearances in the police perform-
ance index might well be viewed as an operational response to an ex-
traneous standard {the clearancc rate)} which does not fit comfortably with
the realities of the police function. In this sense, the “cleared otherwise”
calegory represents a creative accommodation to an operational reality which
merges the dual responsibilities of law enforcement and order maintcnance
into a concern for conflict management.” The immediacy of the pressures for
conflict management, together with the perceived (and actual) limitations on
the other formal structures of the criminal process that deal with an extended
“criminal clientele, promote the reliance on police discretionary techmiques
for processing this clientele. The reservoir of discretionary power which in-
heres in police control over low-visibility determinations of choice of en-
forcement targets, procedures, methods, timing and degree of emphasis sur-
‘faces in this context in the form of an artificial and inflated clcarance rate.

The significance of the magnitude of the discretionary clearances,
however, lies less in the fact that it produces an exaggerated clearance rate
than in the fact that it emphasizes the relative insignificance of the other
sectors of the criminal process—the courts and the correctional institutions—
in the management of crime by the police. The occupational demands of the

154



police function have produced a large-scale system of discretionary justice in
which the other sectors of the criminal apparatus are relegated to perform-
ing a backup role, invoked only when the police find it inappropriate, im-
politic or inconvenient to manage conflict through the exercise of discretion.

The corollary to this observation is of course that there is no direct rela-
tionship between reported criminal activity, apprehension of offenders and
invocation of the judicial process. The responsibility for law enforcement and
maintenance of order, in theory a responsibility shared by all sectors of the
criminal process, has in reality devolved upon the police, whether by arro-
gation or delegation. As a consequence, the alternative of invoking the
judicial process through the “cleared by charge” route becomes but one
technique in the repertoire of options available to the police for processing
their clientele. The articulated responsibility of the police, that of investiga-
tion and presentation of the evidentiary base for prosecution, has evolved
into an unarticulated responsibiltiy for disposition of its clientelle of offenders.
The fact that the “cleared by charge” category (12.7% ) represents less than
half the proportion of occurrences “cleared otherwise” (27.2%) would
appear to indicate comparatively little reliance upon the judicial process in
the selection of an appropriate disposition. In other words, the relatively high
proportion of discretionary clearances to occurrences cleared by charge
suggests that the policc have acquired the major responsibility for designating
what portion of their clientele will be admitted to the other sectors; more spe-
cifically, the intake and hence the function of the other sectors of the criminal
process are detcrminations largely within the control of the police.

A further corollary is that because clearance ratcs tend to be relied upon
as the primary index of police performance, there is a considerable potential
for modification of the rates to enhance the appearance of police cfficiency.
It is, morcover, plausible to suggest that the police are unlikely to be immune
from the general tendency of all work organizations which are subject to
assessment by clearance rates or similar evaluative criteria: the worker al-
ways tries to perform according to his most concrete and specific understanding
of the control system. That is, apart altogether from the potential for manipu-
Jation of the performance indicators to cover a range of discretionary clear-
ances, it is undoubtedly true that the performance criteria have a reciprocal
effect on the nature of the performance itself. The features which character-
ize the occupational environment of the police—consistent pressure for rate
production, a considerable scope for low-visibility initiatives, and an arbitrary
but malleable performance index—are conducive to the development of a
managerial perspective in which the nature of the function subject to assess-
ment will be adjusted to enhance the institutional image of cfficiency.

Informal conversations with Metropolitan Toronto police officers at all
levels of authority indicate that the current “political” climate in Toronto is
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not one which encourages the under-reporting of criminal activity. To mini-
mize crime rates, as one senior officer pointed out, would be contrary to the
best interests of the force, for it would undercut their claim for increased
allocations of manpower and resources. Although there would appear to be
no immediate incentive to inhibit the levels of known criminal activity, there
are nevertheless pressures to modify the clearance rates within those levels,
These pressures vary from division to division and derive to a considerable
extent from characteristics peculiar to the communities which they service.
Thus, for example, there will be relatively little difficulty encountered in a
downtown division in producing a clearance rate which compares favourably
with other, more suburban divisions of the city, largely because much of
the criminal activity in the downtown core area is of such a nature as to
permit a direct correlation between offences known to the police and clear-
ances. That is, the relatively higher frequency of drug- and alcohol-related
offences, the presence of major department stores with an articulated policy
of prosecuting shoplifters, and the availability of police-initiated prosecutions
for morality offences such as prostitution, etc., make for little difficulty in
production of a satisfactory clearance rate. Indeed, the sugpestion was that
there was so little pressure for enhancing clearance rates in downtown divi-
sions that the police in those areas could afford the relative luxury of refrain-
ing from clearing, either by charge or otherwise, offences which in other divi-
sions would automatically receive a “cleared” designation, If, for example,
an offender were apprehended on a series of credit card frauds, it was likely
that the only offence to be cleared would be that for which he was prose-
cuted. The others, although otherwise eligible for further processing, would
neither be prosecuted, nor included in the offender’s charge file, nor marked
“cleared” for police purposes, even though the designation would obviously
enhance the division’s clearance rates. The indication was that the collateral
offences, i.e., those for which the offender was known or believed to be
responsible but for which he was not prosecuted, were included within the
general occurrence reports as supplementary information, but were not sub-
mitted to the central records system. Only i the offender were considered a
“rounder”, ie., a more or less permanent and professional object of police
attention, or if there were a need for the expediency of “processing tolerance”,
i.e., a requirement that additional bargaining units be made available to
encourage a negotiated plea of guilty, would these collateral offences bhe
included within the charges submitted for prosecution.

In suburban divisions, on the other hand, the nature of the criminal
activity generated by the community makes for substantially different police
practices. The preponderance of housebreakings, apartment locker thefts,
stolen automobiles, the presence of economically marginal shopkeepers with-
out the resources for prosecution of shoplifters, etc.,—offences which pose
obvious difficulties for a successful conclusion by investigation, apprehension
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and prosecution—create considerable pressures for clearances. The police
work-load in such divisions tends to be more intensively oriented to satisfy-
ing clearance expectations though follow-up of citizen-reported events rather
than through police-initiated activities in which there is a close correlation
between event, apprehension and prosecution. The pressure for clearances
accordingly appears to translate itself into manipulation of occurrences into
clearance categories which are not, strictly speaking, appropriate. Thus, while
the “cleared otherwise” category is expressly directed to occurrences which
do not permit of a clearance by charge for reasons “outside the police con-
tral”, it tends to be used, particularly in suburban divisions, almost exclu-
sively to accommodate one form or another of police discretion The result
of such wide variations in reporting practices is of course to produce a
decidedly unreliable picture of the level of criminal activity in a given division
and of the level of police intervention in and control of that activity.

The perspective which emerges from this emphasis on rate production
entails, to some extent at least, the subordination of the goals of Jaw enforce-
ment to the needs of the managerial function; that is, law enforcement,
defined in terms of detection of crime, identification of offenders and con-
signment of those believed responsible to the judicial process, becomes an
instrumentality for achieving those results by which the institution is to be
scrutinized and judged. Prosecution, or routing the “cleared by charge”
category of offenders through the courts, is accordingly useful only to the
extent that it contributes to the support of the managerial role. It is perhaps
for this reason that the police tend to rely relatively infrequently upon the
courts, declining to process their clientele in a forum in which law enforce-
ment as an institutional rationale is subjected to different evaluative criteria—
criteria in latent conflict with those by which the police are assessed. The
managerial posturc, with its preswmption of administrative regularity, is
confronted by the presumption of innocence, with its systematized body of
procedures designed to constrain official initiatives and interventions under-
taken to achieve order.

As a number of commentators have observed,”! the discretionary
capacity which inheres in the police function poses a substantial threat to the
rule of law in a democratic society. It is equally true, however, that resort
to discretion is both a necessary and an ineradicable feature of the environ-
ment in which the police discharge their portion of the responsibility for
law enforcement and maintenance of order. Given, in other words, the com-
prehensive, and indeed almost universal range of candidates eligible for
processing, the perceived and actual limitations on the processing capabilities
of the other sectors of the criminal apparatus, the nature and level of police
interaction with their clientele, the insistence on one-dimensional performance
indices for evaluation of a multi-dimensional task, the exercise of discretion
by the police becomes a necessary innovative technique for modification of
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their responsibility for law enforcement to suit their commitment (or lack
of commitment) to institutional goals. All of which serves to emphasize that
police discretion tends to be exercised not in random fashion, but rather
in patterns consistent with the indices by which police performance is
evaluated.

Of the features indicated as characterizing the occupational environment
of the police (and there are of course others), most are more or less immu-
table. The factor most amenable to variation, it is suggested, is that of the
performance criteria by which the police are scrutinized and assessed. If
the police productivity indices were to be altered to conform more closely
with the realities of their function, such a conversion would have a corre-
sponding effect on the police perception of their organizational goals and
hence upon the manner in which their discretion is exercised. If they were
to receive credit, both personally and institutionally, for restricting the nature
and extent of official interventions, for conflict management and resolution
at the discretionary level, or indeed for whatever purposes were thought to
be appropriate to and comsistent with the rule of law, such a redefinition of
organizational incentives could have a profound effect upon the texture of
the administration of criminal justice.

HI OCCURRENCES AND THEIR JUDICIAL
CONSEQUENCES

In the preceding section, it was determined that of the 789 criminal
occurrences recorded in the patrol area of 5411, 315 (39.9%) permitted of
some form of clearance, with the balance of 474 (60.1%) remaining
uncleared. Of the 315 which were assigned to clearance categories, 100 (or
12.7% of the total of 789 occurrences) were cleared by charge and 215
{27.2% ) were cleared by soime form of non-charging option available to the
police. The use of non-charging or discretionary clearances in fact exceeded
the use of charges by a margin greater than two to one, including determina-
tions by the police that the reported occurrence was unfounded (1.8% of
the 789 occurrences reported); that the matter could be concluded upon
recovery of the property stolen or upon a request from the complainant to
discontinue the investigation, although in neither event was the identity of
the offender known to the police (7.9% ); that the matter did not warrant
prosecution, although the identity of the offender was known and the matter
was otherwise eligible for prosecution (12.0%); that prosecution on the
5411 charges would serve no useful purpose because the offender was facing
charges in other areas of the city (1.1%, combining adults and juveniles);
or that a juvenile caution represented the most appropriate disposition
(4.4%).
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It is now proposed to confine our attention specifically to those occur-
rences which were cleared by charge, following them through the judicial
process to determine the extent to which police decisions about the eligibility
of occurrences for further processing were ratified or rejected in the judicial
sector. A brief explanation of the statistical base is, however, first in order.

As was indicated in the introduction,¢ the unit with which we were con-
cerned was the occurrence report, i.e., the report prepared for police purposes
to describe a given criminal event. Certain problems of definition arc encoun-
tered, however, in tracking a given occurrence through the court system—
problems not confronted when the informaiion sought was limited to
compilation of clearance categories and rates, Out of a given occurrence
might come several charges against several offenders, as a consequence of
which the case unit for purposes of court follow-up becomes a multiple
of the number of charges times the number of offenders. By way of illustra-
tion, a single occurrence report describing a house-breaking, for example,
might evolve after investigation into a unit comprising charges of breaking
and entering and possession of stolen property against three offenders. Thus,
the unit for our present purposes becomes a multiple of the number of
charges or counts times the number of identified offenders (2 X 3 discrete
elements).

The solution adopted by Robert Hann!! to permit a computerized
tracking through the process was to define his case unit in terms of its key
count or charge, identifying the key count by means of a graduated ranking
system based on the actual and anticipated demand on court resources by
that charge. Having thus identified the key count, he then was able to
identify which among a possible several offenders was associated most
closely with that count to create his “key offence” unit for use in the court
follow-up. This technique served not only to produce a consistent set of
identification criteria for determination of the final outcome in terms of
findings of guilty or not guilty, but also permitted a description of the
proportions of charges and offenders which were discharged from the judicial
process en route to a guilty/not guilty determination. Thus, in the example
provided, if the final outcome was that one offender pleaded guilty to one
charge of possession of stolen property and charges were withdrawn against
the other offenders, it would appear in Hann’s results as one finding of guilt
and five withdrawals.

For the purposes of the EYCLRP court follow-up study, however, if a
given occurrence tesulted in criminal charges, regardless of how many and
against whatever number of offenders, that occurrence was followed through
to its conclusion. If, after following the occurrence through the court process,
it was determined that all charges were withdrawn, the occurrence was
described exclusively in terms of that last stage. If some charges against
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some offenders were withdrawn, with the case proceeding against at least
one offender, it too was followed to its conclusion and appears in the statistical
follow-up as an acquittal or guilty finding, as the case may be. Those charges
and those offenders connected with a given occurrence which were eliminated
in the course of a finding against at least one offender on at least one charge
consequently do not appear in the statistics. Thus, again using the previous
example, that occurrence would be described as a finding of guilty, from
which one can conclude that the occurrence produced a finding of guilt
against at least one offender on at least one charge.

With this description of the information base in mind, an examination
of Table 2 indicates that of the 100 occurrences rcferred to the judicial
sector for prosecution, 67 (or 67% of the occurrences cleared by charge)
resulted in conviction at the adult level; an additional 14 (14%) resulted
in some form of juvenile court disposition.’? In short, if one approaches the
criminal process from the point of view of occurrences and their judicial
consequences, rather than from a perspective involving individual offenders
and their specific charges, it would appear that police charging decisions

TABLE 2

Occurrences and their Judicial Consequences
Metropolitan Toronto Police Department
5411 Patrol District: General Occurrence Reports

May 135, 1972 to May 14, 1973

Cleared occurrences 315
Cleared by charge 100 31.7%,
Adjusted

Judicial outcome: Number Per cent per cent*®
guilty verdict... 67 8.5 67
Juvenile court dlsposmons 14 1.8 14
all charges withdrawn before tna] 7 0.9 7
last charge dismissed durmg or after mal.,. 5 0.6 5
not guilty verdict.... 1 0.1 1
pending.,,..,,..,..,,..,,. 3 0.4 3
LOKIOWIL ..o et ia e es e e rensee et ens e 3 0.4 3
Cleared hy charge.... 100 12.7 100
Cleared otherwise or not cleared 689 87.3

789 100.0

Source: Metropolitan Toronto Police Files,
*Adjusted to occurrences cleared by charge only.
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are ratified in the judicial sector to the rather remarkable extent of 81%.
By contrast the “leakage” from the criminal process at the court level is
relatively small: in 7% of the occurrences, the charges were withdrawn by
the complainant or the prosccutor before trial; in 5% of the occurrences
the charges were dismissed during or after trial by the prosecutor or judge;
in 1%, the prosecution resulted in a verdict of not guilty; and in 6% of
the occurrences submitted for prosecution, the results were either pending
(3% ) or unknown (3% ) when the project was concluded,

Because it was assumed that juvenile occurrences referred for prose-
cution would necessarily result in findings of delinquency, all such occur-
rences have been assigned to the “juvenile court disposition” category; the
leakage categories accordingly contain only criminal occurrences involving
adult offenders. Table 3 therefore provides for a reorganization of the court
follow-up information with the juvenile occurrence category omitted. The
substance of the results, however, remains the same, with 77.9% of the
occurrences at the adult level concluding in a finding of guilty and the balance
being largely discharged from the system through withdrawals, dismissals and
verdicts of not guilty.

TABLE 3

Occurrences and their Judicial Consequences: Adult Only
Metropolitan Toronto Police Department
5411 Patrol District; General Occurrence Reports

May 15, 1972 to May 14, 1973

Cleared occurrences: adult
Cleared by charge: adult

Judicial outcome: Number Per cent Adjusted
per cent*
UIltY Verdict. ... ..o e s 67 8.6 17.9
all charges wuhdrawn bcfore trla]...,.., ...... 7 .9 8.1
last charge dismissed during or after trla.I 5 7 5.8
not guilty verdict. ... 1 A 1.2
pending funknown (combmed) 6 .8 7.0
Cleared by charge (@dult)...........cco e, 86 1. 1040
Cleared otherwise or not cleared.........coeereerciinieas 689 2.9
775 100.0

Source: Metropolitan Toronto Police Files.
*Adjusted to adult occurrences cleared by charge only.
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Directing our attention to the 67 occurrences which eventuated in a
finding of guilty, Table 4 indicates that only 19 (28.4%) of the occur-
rences were transferred from the judicial sector to the prison system. This
figure represents 19% of the occurrences cleared by charge, 6% of the
total of 315 cleared occurrences, and 2.4% of the 789 reported occurrences.
In the result, only 2.4% of the criminal events which permitted an inter-
vention by the police in their criminal law enforcement capacity produced
a client for intake into the prison system. Given the 77.9% rate of ratifica-
tion of police charging decisions by the courts, it becomes a tenable propo-
sition that the police in fact bear the major responsibility for definition of
the intake and hence of the function of the other sectors of the criminal
process.

The differences in tracking techniques between the EYCLRP and the
Hann study (adverted to earlier in this paper) pose limitations on the
extent to which the results of the two projects can be meaningfully compared.
As Tables 5 and 5A indicate, there are major points of variance, particu-
larly in the percentages relating to pre-trial withdrawals and guilty verdicts.
'The significance of the differentials is perhaps clearer if they are expressed
as indicating, for example, that 8.1% of the occurrences tracked in the
EYCLRP study resulted in all charges being withdrawn before trial; by
contrast, in Robert Hann’s study, 33% of all charges laid were dropped or

TABLE 4

Occurrences and their Penal Consequences
Metropelitan Teronto Police Department
3411 Patrol District: General Occurrence Reports

May 15, 1972 to May 14, 1973

Occurrences cleared by charge
Conviction and imprisonment

Quicome: MNumber Per cent Adjf. %% Adj. %,t Adi. %1
IO PTISON....eve e 16 2.0 5.1 16 23.%
potential Prison. ..o 32 4.1 10.2 32 47.7
mandatory prison............ 19 2.4 6.0 19 28.4
juvenile court dispositions.................. 14 1.8 4.4 14 —
judicial Ieakage ................ 13 1.6 4.1 13 —
pending funknown.... 6 .8 1.9 6 —
discr. clearance........ 215 27.2 68.3 — —
uncleared.......... 474 60.1 — — —
789 100.0 100,0 100.0 100,0

SOURCE: Metropolitan Toronto Police Department Files.
*Percentage adjusted to base of 315 cleared occurrences.
TAdjusted to base of 100 accurrences cleared by charge.
IAdjusted to base of 67 occurrences resulting in conviction.
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withdrawn before trial. Further, in the EYCLRP study, 77.9% of those
occurrences which produced one or more charges resulted in a conviction;
whereas in Hann’s study, 56% of those charges laid resulted in a finding of
guilt, The variations thus do not indicate inconsistent findings, but rather
reflect the differences in the statistical base. It is not surprising, therefore,
that there should be more gross charges withdrawn than there would be

TABLE 5

Occurrences Cleared by Charge and Completed: Adults
Metropolitan Toronto Police Department
5411 Patrol District

May 15, 1972 to May 14, 1973

Qceurrences cleared by charge: Adult 86

Occurrences with charges pending 6
Completed occurrences 80
Manner completed: Number A T

EYCLRP EYCLRP Hani
Charges withdrawn before trial by pros. or compl.... 7 8.75 a3
Charges dismissed at or during trial ... 5 6.25 10
Not guilty verdicl........c.oooinimirmie e 1 1.25 1
GUlEY VI v oot 67 83.75 56
Total occurrences cleared by charge and completed.. 80 100.00%, 100.0%,

TABLE 3A
Disposition of Completed Occurrences: Guilty Verdict
Metropolitan Toronto Police Department
5411 Patrol District
May 15, 1972 to May 14, 1973
Completed occurrences: guilty: # = 67
Manner of disposition: #EYCLRP %.EYCLRP % EYCLRP A %Hann
(adj) Hann {adi)
No potential prison........... 16 21.9 20.00 25.0 14
potential prison....... 32 47.7 40.00 62.5 35
mandatory prison............. 19 28.4 23.75 12.5 7
Total completed and con-
Victed...oooov e 67 100.0%, 83.75%, 100.0%, 56%,

Sources: Metropolitan Toronto Police Department Files.

Robert G. Hann, Decision Making in the Canadian Criminal Court System: A Systems
Analysis, Table 12.2, at p. 460. .
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occurrences in respect of which all charges would be withdrawn; that there
should be more occurrences than gross charges resulting in conviction.

It remains to comment briefly on the difficulties encountered in collecting
information with respect to the outcome of those occurrences which resulted
in charges.

Records were of course maintained at the divisionat level of the “cleared
by charge” category of occurrences, and these occurrence reports generally
speaking contained data concerning the number and nature of charges laid
and the number and names of identified offenders associated with that
occurrence. Although the record design employed by the police clearly
contemplated the incorporation of information on the judicial outcome, it
did not appear that any consistent effort had been made to include such
data. It was thus possible to obtain reliable information at the divisional
level only with respect to the fact of the occurrence and the charges and
offenders associated with it. To obtain accurate records of the disposition
of these occurrences, it was necessary to secure access to the Criminal
Identification Bureau of the Metropolitan Toronto Police at 590 Jarvis
Street, where records were maintained of individual offenders (but regrettably
not of general occurrences). It was then necessary to trace the offenders
identified at the divisional level through the C.IB. central registry, linking
the divisional occurrence report with the items recorded against the individual
offender. This procedure was of course painstakingly slow and required that
a member of the research staff spend several weeks poring through police
files at both 54 Division and the central registry.

Apart altogether from the considerable frustration involved in attempting
to determine the judicial outcome of a given set of occurrences, it is perhaps
a fair inference that the police themselves do not attach any particular
significance to the correlation of occurrences routed through the judicial
process and their judicial consequences. The lack of coherent procedures
or facilities for tracking occurrences through the courts perhaps indicates a
certain indifference to the consequences which follow consignment of a given
occurrence to the judicial process. Once the matter has been designated as
“cleared by charge” for police purposes, the police performance indices
cannot be affected further by that particular occurrence.

Alternatively, these difficulties could indicate an indifference to the
relevance of assessing the judicial process within the same set of institutional
criteria as are applied to the police. That is, in the absence of a statistical
mechanism to relate occurrences to their judicial consequences, the police
are presumably assessing the courts according to other institutional criteria—
criteria which may tend to amplify police apprehension that a disproportion-
ate number of charges are being withdrawn or dismissed and that numerous
offenders are being improperly released as a consequence. In fact, how-
ever, as Table 3 and Diagram 1 indicate, the courts would appear to be
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reasonably supportive of police decisions to tender an occurrence for further
processing. Some 77.9% of the occurrences “cleared by charge” at the adult
level preduced at least one guilty offender on at least one charge. By contrast,
the proportion of occurrences discharged by pre-trial withdrawals (8.1% ),
by dismissals at or during trial (5.8% ), and by not guilty verdicts (1.2% )
was relatively small.

Moreover, the mortality rate at the court level, in terms of the number
of occurrences which managed to avoid a guilty verdict (15.1%) would
appear to be considerably less than the proportion of occurrences discharged
at the police level through non-judicial or discretionary vents (27.7% ). One
obvious qualification on this observation is of course that the results of dis-
cretionary venting by the police are less visible and hence may be both more
extensive and less amenable to calculation than the discharges at the court
level,

The fact that 77.9% of the occurrences “cleared by charge” at the adult
level resulted in a verdict of guilty would appear to lend credence to the
assertion that the police do not charge innocent people. But to assess the
results as a confirmation of the reliability of the presumption of administra-
tive regularity is to obscure the significance of the court follow-up. 'The more
cogent observation is surely that the police do not charge all the guilty people.

Some studies have suggested that the rate of criminality among the
population at large may range as high as 91.5%13 There would appear to
be an almost universal eligibility for prosecution, both on the basis of the
indictable offence levels indicated in the self-reporting studies and on the
basis of the approximately 40,000 regulatory offences said to be available
for enforcement in Canada.!* The proportion of the general population
targeted for law enforcement purposes, howcver, is substantially less than
91% and the problem becomes one of determining how it is that the crimi-
nal clientele is selected.

The theories advanced to account for the caseload in the criminal process
have been legion. On one end of the spectrum are explanations involving
biological factors inherent in the criminal personality;'® and on the other end
are those involving forces which recruit offenders in order to delineate social
norms.'® The latter portion of the spectrum perhaps provides a more adequate
explanation and is particularly helpful for present purposes for the insights
it offers into the contribution of the police in the identification and disposi-
tion of offenders.

Durkheim advanced the thesis that crime ought properly be viewed as
an integral feature of the social order, concluding from the fact of its his-
torical continuity that crime was perhaps performing a sort of bonding func-
tion, providing the community with a focus for the recognition of shared
interests and values. The ceremonies and rituals which characterize group

166



action against criminal deviance provide an opportunity for a greater appreci-
ation of communal identity and coherence, thereby contributing to the stabil-
ity of social life. “Crime brings together upright consciences and concentrates
them”,*” and thus serves the functional purpose of strengthening the com-
munity through collective rejection of the deviant. It further appears that
certain of the agencies designed to inhibit deviance actually assist in its per-
petuation.’® Hence Erikson’s hypothesis that organizational needs in social
ordering may so depend upon deviance that “forces operate in the social
structure to recruit offenders and to commit them to long periods of service
in the deviant ranks,”?

In this sense, the police may be described as the agents of social
control with primary responsibility for the recruitment of offenders. In the
execution of this responsibility, the policeman acquires as a byproduct of
his occupational environment a set of predictive formulae which facilitates the
identification of offenders. These formulae have both a retrospective and a
prospective agency: they operate retrospectively to assemble categories of past
experience for prospective application to future situations, The formulae are,
moreover, shared with a remarkable degree of organizational consistency
within any given police force, less because of selective or biased recruitment
procedures than because of what has been termed “convergent expectations™ 20
Although subject to a substantial rate of replacement, the police are able
nevertheless to maintain continuity in their patterns of response because of
the convergence of “everyone’s expectation of what everyone expects of
everyone—with the new arrivals” expectations being molded in time to help
mold the expectations of subsequent arrivals.”?! Consequently, persons
designated as deviant for purposes of the criminal process tend to share a
good many similar characteristics, for their identification is at least as de-
pendent upon the operational perspectives of the agencies of social control as
it is upon the deviants themselves.?? Although the police constitute only one
of the agencies of social control, they are delegated a considerable portion
of this responsibility, for it is they who control the selection of offenders
from the population at large and determinc which among them will be ten-
dered for prosecution.

IV  CONCLUSION

The routing of occurrences represented in Table 4 and Diagram 1
clearly suggests the presence of social forces other than the criminal process
in the management and resolution of conflict. Of the total number of oc-
currences reported to the police as criminal events, only 39.9% were acces-
sible to some form of intervention by the criminal process. The residue of
60.1% was left for resolution (or non-resolution) within the community.

Of the 39.9% of occurrences which yielded to official intervention,
some 27.2% were sorted out at the police level and disqualified from
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making further demands upon the criminal system. In the result, only 12.7%
of the occurrences were deemed eligible for further processing by remission
to the judicial sector. On consignment to the courts, approximately 8.5%
(or 81% of those whose eligibility was established by charge) fulfilled their
administrative prophesy of guilt and resulted in the imposition of a judicial
sanction. A further 1.6% (or 13% of those eligible) were rejected through
withdrawals, dismissals or not guilty verdicts, with the remaining .8%
unknown or still awaiting disposition. Of the 8.5% of occurrences which
precipitated in the application of criminal penalties, a mere 2% were ap-
propriated by the correction systems, with the remaining 6.5% being trans-
ferred back to the community through sentences involving conditional or
absolute discharges, suspended sentences, probation or monetary sanctions.

In short, an extensive system of formal and informal vents operates to
screen out all but 2% of those occurrences which have the potential for
engaging the full range of institutional controls available for the management
and resolution of conflict. It is suggested, moreover, that there is a consider-
able potential for refining and exploiting the informal processes in the
criminal system to permit the acquisition of a measure of control over the
judicial and correctional intake. One of the least immutable constants in the
criminal system is the performance index by which the institutional efficiency
of the police is assessed. It is sufficiently flexible, in any event, that a
modification of the organizational assessment criteria could have a reciprocat-
ing impact on the exercise of discretion by the police, and hence upon the
characteristics and function of each of the sectors of the criminal process. It
should therefore be possible, through the adjustment of organizational in-
centives, to convert the exercise of police discretion into patterns which are
both supportive of the institutional goals of the police and consistent with
the concept of the rule of law,

Diagram 1 and the related tables further serve to suggest that a
decision to increase or imprave the capabilities of the courts or correction
systems would have relatively little impact on the quality of criminal justice.
Although the gross intake might be increased, diminished, accelerated or

- retarded, the primary responsibility for determination of the qualitative
features of the intake resides with the police. Not only do they have the
major responsibility for governing admission to the other sectors of the
criminal process, but the police have also acquired, as a consequence of
the discretionary power which inheres in their function, a major portion of
the responsibility for disposition of the criminal clientele. Accordingly,
measures designed to influence the patterns of police discretion offer a
relatively more fruitful opportunity for effecting qualitative changes in the
adminijstration of criminal justice.
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NOTES

*Upon receipt of a complaint of a criminal pature, the investigating police officer pre-
pared what was referred to as a “general cccurrence report”, setting out particulars with
respect to the complainant, the offender, the narrative of events and the patrol district
within which the offence took place.

*This classification of the types of claims made upon the police for assistance roughly
parallels that developed by James Q. Wilson, Varieties of Police Behavior, (New York:
Atheneum, 1970), 18, except that Wilson's “information” and “service” categories are here
combined within the more general category of “social service.

As Wilson observed [at p, 16, n. 1], the distinction between order maintenance and
law enforcement is similar to distinctions made by other anthors. Michael Banton motes
the difference between “law officers” and “peace officers” in his The Policeman and the
Community, (London: Tavistock, 1964), pp. 6-7. Egon Bitner distinguishes beiween “law
enforcement” and “keeping the peace™ in his analysis of patrolmer handling derelicts, “The
Police on Skid Row: A Study of Peace-Keeping”, in American Sociological Review, 32
{October, 1967), pp. 699-715. At a higher level of generality, Eugene P, Wenninger and
Jobm P. Clark note that the police have both a value maintenance and 3 goal attainment
function: “A Theoretical Orientation for Police Studies”, in Maulcolm W. Klein, Juvenile
Gangs in Context, (Englewood Cliffs: Prentice-Hall, 1967), pp. 161-172.

*As Skolnick has pointed out, the designation “cleared” is a police organizational term
bearing no direct relation to the administration of criminal law, It merely means that the
police believe that they know whe was respomsible for a given criminal pccurrence. ft
does not indicate, however, how the occurrence was cleared: Jerome Skolnick, Justice
Without Trial, (New York: Yohn Wiley & Soms, Inc., 1966), 168.

‘Crime Statistics, (Ottawa: Information Canada, 19733, 113.
SCrime Statistics, 1971, ibid.
Ibid, at p. T.

*Or, as Dallin H, Oaks observed in “Studying the Exclusiomary Rule in Search and
Seizure”, University of Chicago Law Review, 37 (1970), 665-757, at p. 728: “The patrolman
is oriented to approach incidents that threaten order not in terms of enforcing the law but
in terms of ‘handling the sitwation™” Although the substance of Qaks' remarks were directed
to demonstrating that the immediate impact of judicial attempts to control police operations
through such evidentiary constraints as the “exclusionary rule” fell primarily upon the
prosecutor, his premise is of equal application in this context, namely, that there is relatively
little latitude for the operation of judicially-imposed constraints because the object of much
of the challenged conduct is the maintenance of order rather than the prosecution of crime.
The police, in other words, have o variety of motives other than the facilitating of pro-
secutions,

To similar effect is the Report of the President’s Commission on Law Enforcement
and Administration of Justice, The Challenge of Crime in @ Free Sociery, (Washington, D.C.:
U.S, Government Printing Office, 1967), 91:

A great majority of the situations in which policemen intervene are not, or are not
interpreted by the police to be, criminal situations in the sense that they cull for
arrest, with its possible consequences of prosecution, trial and punishment.

“For a discussion of what has been termed the “reactivity of the social indicators” in
the context of police operations, see Lawrence J, Center and Thomas G. Smith, “Crime Statis-
tics—Can They Be Trusted?”, in The American Criminal Law Review, 11{1973), 1045-1086,
particularly pp. 1065-1074. At pp. 1065-1067:
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Becuuse police are generally held responsible for controlling crime, political pressure
to teduce the crime rate is often focused on them, . .. The local patrolman [has]
great discretion in deciding how to record a citizen complaint, or whether to record
it at all. , . . [Slome police have responded to increased political pressure by either
downgrading the seriousness of offences or failing to report certain offences that
come to their attention, . .. The range for accidental or deliberate misclassification
of crime is great. Motivation for purposeful misclassification can come from the
realization that these statistics are viewed as a measure of police performance, and
that the police have the power to 'improve' their own performance merely by
deliberately ‘downgrading’ or failing to record certain offences. This is a clear
example of what . . . researchers call the reactivity of the social indicator: the use
of crime statistics as a measure of the police recorder’s performance influences
the diligence with which he gathers these statistics.

Although Smith's primary focus concerned the inadequacies of the F.B.’s Uniform
Crime Reports, his identification of “political” pressures upon the police to depress or sub-
merge the reporting of criminal events as one of the major factors in that inadequacy is
helpfu! for presemt purposes, Similar observations, specifically directed to clearance rates,
were made by Skolnick, supra note 3, at p. 168:

What the policeman does in order to amplify clearance rates may have the cop-
sequence of both weakening the validity of the clearance rates and interfering with
legality and aims of law enforcement.

Skolnick’s remarks were prompted by his observation that the police need for the
appearance of efficiency tended to render criminality a commodity of exchange, thereby
contributing to a reversal of the hierarchy of the penalty structures. In return for the offend-
er's cooperation in admitting to prior offences, the police provide a reduction of charges,
the concealment of actual criminality and freedom from investigation of prior offences.

%See, e.g., Kenneth Culp Davis, Discretionary JTustice: A Preliminary Inguiry, (Baton
Rouge, La: Louisiana State University Press, 1969); Joseph Goldstein, “Police Discretion
Not to Invoke the Criminal Process; Low-Visibility Decisions in the Administration of
Justice”, Yale Law Journal, 69(1960), 543; Sanford H. Kadish, “Legal Norm and Discretion
in the Police and Sentencing Processes”, Harvard Law Review, T3(1962), 94; and Wayne
R. LaFave, “The Police and Non-Enforcement of the Law”, Wisconsin Law Review, (1960},
104,

WSupra, n. 1.

uRobert G. Hann, Decision Making in the Canadian Criminal Court System: A Systems
Analysis, {Toronto: Centre of Criminology, University of Toronte, 1973), 95 fi.

] imitations of time and availability of personnel precluded the possibility of tracing
juvenile disposition to determine whether a finding of delinquency was actually made. Rather,
it was assumed for the purposes of this study that a charge of delinguency would produce
a finding of delinquency, a result referred to in Table 2 as a “juvenile court disposition.”

#ames §. Wallerstein & Clement J. Wyle, “Out Law-Abiding Law-Breakers”, Federal
Probation, 25(April, 1947), 110, noted in Richard R, Korn and Lloyd W. McCorkel, Crim-
 Inology and Penology, (New York: Henry Hold and Company, Inc., 1939), p. 5.

U] aw Reform Commission of Canada Working Paper #2, The Meaning of Guilr : Sirict
Liability, (Information Canada; Ottawa, 1974), 10.

BAn extreme example of this position might be that of Alfred Wallace, celebrated with

Darwin as co-founder of the theory of evolution, writing in 1899:
In the coming century phrenclogy will , . . prove itself to be the tme science of
the mind. Its practical uses in education, in self-discipline, in the reformatory
treatment of criminals, in the remedial treatment of the insape, will give it one
of the highest places in the hierarchy of the sciemces,

Quoted by John D. Davies, Phrenology, Fad and Science, (New Haven: Yale University

Press, 1955), p. ix and reproduced in Korm and McCorkle, supra note 13, at p. 212,

#8ep, e.g, Bmile Durkheim, “The Narmal and the Pathological”, in The Sociology of
Crime and Delinguency, ed., Marvin B, Wolfgang, Leonard Saviiz and Norman Johnsten,
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(New York: John Wiley and Sons, Inc., 1970), and Kai T. Erikson, Wavward Puritans, (New
York: John Wiley and Sons, Inc., 1966},

YEmile Durkheim, The Division of Labor in Society, (New York: The Free Press, 1964),
102,

88ee, e.g., A Report of the Commission of Inquiry into the Non-Medical Use of Drugs:
Treatment, (Ottawa: Information Canada, 1972), at p. 12. In =assessing the Matsqui, B.C.
centre for treatment of drug-dependant persons, the Report states:
These results led . . . to the hypothesis that the pilot treatment vnit program inad-
vertently promote:d a ‘well-adiusted, well-educated dope fiend’ successful in getting
himself over the barrier from the illegitimate world to the legitimate. But the
greater self-understanding, formal education, and greater social skills gained in
the superior treatment unit were encugh to help him to be more successful in
the illegitimate world.

Werikson, Wayward Puritans, supra note 16, at pp. 13-135,

“Thomas C. Schelling, The Strategy of Conflict, (New York: Oxford University Press,
1960), 92.

nibid.

“Fgr a more comprehensive elaboration of the processes of status ascription, variously
termed “categorization”, “lypification”, “labelling”, or “routinization”, see Rubington and
Weinberg, Deviance/The Interactionist Perspective, (New York: The Macmillan Company,
1968). Of particular assistance is Thomas J. Scheff, “Screening Mental Patient”, op. cit., p, 172
for his analysis of the extent of the contribution of factors external to the patient and his
condition in the certification of mental incompetence.
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1. Intake Level 1. The Reporting of Criminal Occurrences to the Police

The assimilation and analysis of criminal occurrence patterns in East
York suggests that criminal events may uscfully be examined in terms of the
relationship between their participants, victim and offender. The East York
Community Law Reform Project data indicates that a significant proportion
of the occurrences reported to the police involved victims and offcnders
whose relationships with each other preceded the criminal event and their
contact with the criminal process. Accordingly, rather than viewing the
criminal cvent as an isolated pbenomenon involving only the offender and
his specific criminal act, it is helpful for present purposes to approach
the event as the culmination or continuation of a process of social interaction
between victim and offender.! This perspective suggests a casual-functional
matrix in which the contribution of the victim jis assessed as a necessarily
relevant factor to the understanding of the criminal event.

As one proceeds along the continuum of possible relationships from
strangers to intimates, a distinction emerges between cases in which the event
constitutes and defines the relationship, i.e., criminal events involving what
are essentially strangers, and those in which the relationship generates the
criminal event, an event grounded in but representing but one facet of that
prior association, 1t is within this latter type of case that one finds the
paradigm of intimates engaged in some form of strategic interaction which
escalates to the point where one or the other of the parties to the conflict
invokes the assistance of the police as part of a scarch for a controlling
medium to assist in the renegotiation or termination of that relationship.
Whether the authoritative third-party status of the police is sought for the
continued escalation of the strategic interaction or for interpersonal conflict
resolution, it is rarely sought unequivecally with a view to precipitating
criminal sanctions per se. Rather, the complainant entertains a vague expecta-
tion that the offending party or his conduct will somehow thereby be con-
tained. The motivation in applying to the police for assistance, in other
words, ts less to prosecute than to limit or escalate the dimensions of the
conflict by means of an authoritative third-party intervention. It is suggested,
moreover, that it is often the absence of alternative support systems which
suggests the use of the police, as the most visible, responsive, 24-hour social
service agency.

Between the paradigms of strangers and intimates, there is an inter-
mediate range eon the continuum in which the criminal event, though not
generated by the prior relationship, nevertheless can be said to arise out of
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the context of that association. Although these relationships lack the intensity
of the bilateral monopoly which defines the paradigm of intimates, they do
demonstrate a sufficient measure of reciprocity and interdependence to sug-
gest that the parties may be using the criminal process for interpersonal
conflict resolution. It is implicit within the dynamics of the relationship either
that the association will continue beyond the intervention of the criminal
process or that the criminal process will be used to sever the association. Thus,
for example, the complainant (if not both participants) in a conflict involv-
ing husband and wife, boyfriend and girlfriend, employer and employee,
etc., may expect the relationship to survive the criminal event and the inter-
vention of the criminal process. In such cases, it can be suggested that the
criminal process is being invoked as an aid to their interpersonal conflict
resclution, for the purpose of renegotiating or realigning their relationships.
Alternatively, within the same kinds of relationships, it may be that the
complainant is invoking the criminal process with the expectation of utilizing
its autheritative third-party status to conclude the strategic interaction by
terminating the relationship.

While it is not possible to attribute a specific motivation to those who
sought assistance from the police in the East York sample, it is possible to
suggest that a significant portion of the clientele of the criminal justice
system is made up of victims and offenders engaged in dyadic conflict; that
they are ingested by the criminal justice system in the course of their attempts
to renegotiate or terminate their relationships; and that this clientele can be
located within the categories of offences against the person and offences
against property.

Accordingly, with a view to determining what portion of the criminal
justice system’s capacity is directed to management of interpersonal conflict,
the occurrences reported to the East York Project were divided into six
categories: (1) offences against the person; (2) offences against property;
(3) offences against public order; (4) victimless offences; {5) criminal motor
vehicle offences; and (6) juvenile status offences.?

This organization was imposed primarily with a view to isolating those
.offence types which by definition would involve offenders and specifically
identifiable victims other than the state or its representatives (such as the
police}. By separating the categories which preclude the possibility of victim-
offender interaction, either prior to or as part of the criminal event, and
restricting the inquiry to offences against the person and offences against
property, it becomes possible to interpret the data in terms of the relationship,
if any, between victim and offender.

As Table 1 indicates, there were a total of 789 criminal occurrences
reported, of which the major proportion were offences against the person
(74 or 9.4% ) and offenices against property (645 or 81.7%). Of the 719

176



offences in these categories (offences against the person and offences against
property), 259 (36.09% ) permitted some form of clearance by the police;
that is, the matter was investigated by the police at least to the point where
they were satisfied that they had identified the person believed responsible
for the occurrence, or, alternatively, that the matter could be concluded upon
recovery of the stolen property. Although the caseload is substantially
reduced by the elimination of uncleared offences, their exclusion will not
materially affect the interpretation of the resuits because our primary interest
is in assessing the proportion of pre-existing relationships in the criminal
justice system. Thus, only those cases which have been cleared by the police
are eligible for the application of criminal charges and admission to the
criminal justice system. One further qualification on the data also warrants
mention; there were 78 occurrences in which it was not possible to determine
the relationship, if any, between victim and offender from the information
available. Of this number, 62 occurrences, generally involving stolen auto-
mobiles or bicycles, had been designated “cleared” by the police upon
recovery of the stolen property, althorgh there had not been an identification
of the offender believed responsible. A further 14 offences reported to the
police had been cleared and marked “unfounded”; as no offence had been
found to have been committed, no one could be designated as an offender,
The information available did not permit a determination of the relationship,
if any, between victim and offender in the remaining 2 occurrences. This
category of relationships has been included in the tables as “unknown” and
distinguished from those occurrences in which it was unequivocally clear
that there was no relationship.

TABLE 1

Criminal Occurrences Reported to Police

Metropolitan Toronto Police Department
5411 Patrol District: May 15, 1972 to May 14, 1973

" Offence Number Per cent

Crimes Against the Person:

Comumon Assault............coooiii e 33 4.2
Assault bodily barm............. 10 1.3
Assanlt with intent..................... 1 0.1
Rape. .. i 0.1
Indecent Assault.. H 1.4
Robbery................ 14 1.8

4 9.4
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TABLE 1 (Concluded)

Offence

Crimes Against Property;

Theft under $50..
Theft $50 and over.
Possession under.....
Possession over.._.
Attempted Theft..
Break and Enter..

False Pretences.
Forgery............
Wilful damage..
Counterfeiting ..

Number

Per cent

b2

O—~oNmmOooNOTRA

Offences Against Public Order:

Assault police officer. ...
Obstruct poliCe.. ...
Indecent exposure...
Concealed weapon....... .
Creating a disturbance. ...
Breach of probation....... ..o
Discharge a firearm......
Impersonate an officer. . .
OBSCRAILY . ...ovire e e e eae s e
WABCRNCY .. i e e e et e oo

-

HMHN—IED—-MN\—I

oa
—
-1

LT BT PN . I P

Yictimless Offences:
INATCOLIEE. .. oo i e e s en e
Alcohol............. .
Attermpted suicide. ...

35

2l ooooo~0ro0

»

SO
Bl

Criminal Driving Offences:
Fail to FemMAin.........c.occierierr e e e e e
Impaired driving............
Diriving withh over 80mg. ..o,
Dangerous drivifiB. .......cooove v rrcerc e s
Criminal negligence. ... .
Driving while suspended.............ocooce e e

— ek L L R

Non-Criminal Juvenile Delinquencies:
Glue SPIBNE. ..o s

o] (=R =]

0.4

TOtal OOCUITEICES. .......evieveiee e see e er e ee et s e e eevans

789

100.0
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Table 2 indicates the relationships betwcen victim and offender over
all categories of offence among the 315 occurrences which were cleared by
police. Thus, at the first Jevel of intake into the criminal justice system,
the reporting of criminal events to the police, pre-existing relationships were
noted in 31.7% of the cases; in 25.7% it was evident that there had been
no prior association between victim and offender; in 24.8%, the rclation-
ship, if any, was unknown, generally because the matter had been cleared
without the investigation proceeding to the point of identifying the offeader;
and in 17.8% of the cases, the nature of the offence precluded the pos-
sibility of a specifically identifiable offender.

The data was then reorganized to climinate the offence types which
by definition excluded the possibility of victim-offender relationships (the
“not applicable” item). Table 3 thus describes the frequency of relation-
ships between victim and offender in the categories of cleared offences against
the person and offences against property. Within thesc categorics, one finds
a series of relationships varying in intensity from family, friends and rela-
tives to neighbours to commercial associations.®* The presence of pre-existing

TABLE 2

Relationships between Victim and Offender
Cleared Criminal Occurrences

Metropolitan Toronto Police Department
5411 Patrol District: May 15, 1972 to May 14, 1973

Reported occurrences (all categories) 789
Cleared occurrences 315

Adjusted
Number Per cent per cent*
Some Relationship:

Famil¥....ooooveeeooeee et et 12 1.5 338
Neighbour known....... 2l 2.7 6.7
Neighbour unknown........... 23 2.9 7.3
Other friends and relatives.... 28 3.6 8.9
Commercial..... oo 16 2.0 5.0
100 12.7 1.7
No relationshis ... e at 10.3 25.7
Unknown............ 78 9.9 24.8
Not applicable...........cocoi e 56 7.1 17.8
Total cleared. ... e 315 40.0 106.0
Total not cleared. ... 474 60.0
789 100.0

Source: Metropolitan Toronto Palice Files.
*Adjusted to cleared occurrences only.
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relationships was observed in 38.6% of the cleared occurrences within these
categories, with that of “neighbour known and unknown” accounting for the
largest single type of relationship. The data further indicates that in 31.3%
of the cases, there had not been a pre-existing relationship between victim
and offender in cases involving offences against the person and offences
against property. In 30.1% of these cases, the relationship, if any, was
unknowt.

The figures in the adjusted per cent column in Table 3 demonstrate
the relative frequency of prior relationships when the “unknown” occur-
rences (those in which it could not be determined whether there was a
pre-existing relationship) are excluded. As indicated, the major portion of
these occurrences were cleared by an investigation which fell short of iden-
tifying the offender. Because no offender was identified, these occurrcnces
cannot be taken into the criminal justice system by way of charge and may
accordingly be excluded for present purposes, i.e., assessing the frequency
of claims on the criminal justice system by victims and offenders whose

TABLE 3

Relationships between Victim and Offender
Cleared Offences against the Person and Property Offences

Metropolitan Toronte Police Department
5411 Patrol District: May 15, 1972 to May 14, 1973

Reported occurrences {all categories) 789
Reported occurrences

against person and property 719
Cleared pccurrences
against person and property 259
Adjusted
Number Per cent per cent*

Some Relationship:

Neighbour known..., 21 8.1 11.6

Neighhour unknown........... 23 8.9 12.7

Other friends and relatives 28 10.8 i5.4

Comumercial ... ..o 16 6.2 8.9

100 38.6 55.2

No relationship.........co.oooooe oo 81 it.3 44.8
UMKNOWIL oot e e ee e een 78 30.1

TOtAL e e 259 100.0 100.0

SoURCE: Metropolitan Toronto Police Files.

*Excluding occurrences in which relationship unknown, These occurrences were primarily
offenices cleared on recovery of stolen property but in which no offender was identifled, or occur-
rences designated “unfounded” by the police. In either event, no offender had been or could be
identified by the police,
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associations with each other pre-existed the criminal event and who may
be invoking the criminal justice system for the purpose of resolving or
escalating their interpersonal conflict. From this standpoint, it can be said
that 55.2% of the criminal events reported to and cleared by the police
involving specificaily identifiable victims and ofienders arose out of the
context of some form of pre-existing relationship.

When the categories of offences against the person and offences against
property are examined separately (Tables 4 and 5), we find that the
frequency of prior associations in crimes against the person (84.9%) is
considerably higher than that of property crimes (43.0%). It should be
noted, however, that the frequency of prior assoctations within the property
crimes category is itself of some considerable significance because of the rela-
tively larger number of such offences. Numerically, property offences rep-
resented 645 of 789 (81.7% ) of the total police caseload of reported occur-
rences in the project arca. That 43% of the cleared property offences and
84.9% of the offences against the person in which the offender was specifi-
cally identified should arise out of some form of prior association between
victim and offender suggests the presence at the first level of intake into the
criminal justice system of a substantial clientele which could be said to be
engaged in some form of interpersonal conflict.

TABLE 4

Relationships between Victim and Offender
Cleared Offences against the Person

Metropolitan Toronto Police Department
5411 Patrol District: May 15, 1972 to May 14, 1973

Reported offences against the person 74

Cleared offences against the person 54
Adjusted
Number Per cent per cent®
Some relationship:

- Neighbour KNOwWIL.. ..o 12 22.2 22.6
Neighbour Unknown..............ccoeoicinenrnen - 2 3.7 3.8
Other friends and relatives..........ooceovicevicicnnens 20 37.0 7.7
Commercial......o.coooieiiimeirice e 3 5.6 5.7

45 83.3 4.9
N relationship. ..o 8 14.8 15.1
UIRKNOWIL oo it steetes et enc e oo eaeraees | 1.9
TOLBL .. oooeieeece e ee e ea et 54 100.0 100.0

Source: Metropolitan Toronto Police Files.

*Adjusted to exclude occurrences in which relationship unknown. As indicated, there was only
one such occurrence in this offence category.
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2, Intake Level H: The Consignment of Crinmunal Occurrences to the Courts

It is now proposed to examine the police responses to these occurrences
to determine what pertion of this clientele reaches the second level of the
criminal justioe system, the courts. Collaterally, by determining what propor-
tions of previously associated victims and offenders are transferred to the
judicial scctor by the police, it should be possible to gauge the effect, if any,
of the presence of a pre-existing relationship between victim and offender
on the police use of charging options in their disposition of cleared criminal
OCCULTENces.

As indicated, of the 719 occurrences in the categories of offences against
the person and offences against property, 259 (36.0% ) were cleared by the
police. 1f we exclude from this figure the occurrences in which the investiga-
tion stopped short of identifying the offender (62); the occurrences which
were designated “unfounded” after police investigation (14); and the occur-
rences involving juvenile offenders (43), we are left with 140 occurrences
which were theoretically eligible for prosecution at the adult level. Of the 140
cases eligible for prosecution, charges were laid in only 16 of the 46 eligible
offences against the person and 32 of the 94 eligible property offences. There

TABLE 5

Relationship between Victim and Offender
Cleared Property Offences

Metropolitan Toronto Police Department
5411 Patrol District: May 15, 1972 to May 14, 1973

Reported offences against property 645

Cleared offences against property 205
Adjusted
Number Per cent per cent*
Some relationship:
FAMELY..coooeieiece et e 4 2.0 EXS |
Neighbour known....... . 9 4.4 7.0
Neighbour unknown.............. .. 21 10.2 16.4
Other friends and relatives.. ... 8 3.9 6.3
Commercial....................._...—.— 13 6.3 10.2
55 26.8 43.0
Wo relationship. ... ... T3 15.6 57.0
UakaOWIl e 77 37.6
Total. o 208 100.0 100.0

Source: Metropolitan Toronto Police Files.
*Adjusted to exclude occurrences in which relationship unknown.
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was thus a total of 48 charges within the categories of offences against the
person and property offences, with the remaining 92 occurrences disposed
of by means of some form of non-charging option.

When the categories of offences against the person and property are con-
sidered topether (Table 6), we find that 41.7% of the caseload of the
criminal justice system for these types of offences at the court-intake level

TABLE 6

Relationships and Prosecutions
Cleared Offences against the Person and Property Offences

Metropolitan Toronto Police Department
5411 Patrol District: May 15, 1972 to May 14, 1973

Reported occwrrences against person and property 719

Cleared occurrences 259
Cleared and eligible for prosecation {adult) 140
Charge # (%) NoCharge§ (%)
Some relationship:
Family... .o s 1] {0.0) 10 (10.9)
Neighbour known..........._.. 2 4.2) 10 (10.9)
Neighbour unknown............... 1 2.1 4 4.4)
Qther friends and relatives.. 11 (22.9) 13 {14.1)
Commercial ... 6 (12.5) 6 (6.5)
20 (41.7) 43 (46.8)
No relationship.........c.coooovovvovevcee . 23 47.9) 45 {48.9)
TIBKOOWE ... ..o 5 10.4) 4 {4.3)
TOUAL oo A8 (100.0) 92 (100.0)
TABLE 6A

Relationships and Prosecutions

Cleared Offences against the Person and Property Offences

QOccurrences eligible for prosecution (adult) 140

Occurrences prosecuted 48
Relationship No Relationship or Unknown
No. (%) Ratio No. 7 Ratio
Charge ........cocevveeivevivieeeneen. 20 (31.8) 1 28 (36.4) 1
Nocharge ..o, 43 (68.2) 2.2 49 (63.6) 1.8
Total....oie e 63 (100.0) 7 (100.0)

Source: Metropolitan Toronto Police Files,
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is comprised of occurrences in which there was some form of pre-existing
relationship between victim and offender. The remainder of the intake is
comprised of occurrences in which either there was no such relationship
(479%) or the relationship, if any, was unknown (10.4%). When the
offence categories are considered individually (Tables 7 and 8), the indi-
cations are that 68.7% of the prosecutions for offences against the person

TABLE 7

Relationships and Prosecutions
Cleared Offences against the Person

Metropolitan Toronto Police Department
5411 Patrol District: May 15, 1972 to May 14, 1973

Reported offences against person 74
Cleared occurrences 54
Cleared and eligible for prosecution (aduit} 46

Charpge Charge
No. {7 No. (%)
Some refationship:
e Ts 1t OO 0 (0.0) 3 26.7)
Neighbour known......................... 1 6.3 7 23.%
Neighbour unknown, ... 1 6.3 1 3.3)
Other friends and relatives. .. 7 (43.9) 11 36.7)
Commercial ... 2 {12.5 1 (3.3)
1t {68.7) 28 (93.3)
Mo relationship. ... ..o e 5 {31.% 2 (6.7
TOtAL oo e 16 (100.0) 30 (100.0%)
TABLE 7A

Relationships and Prosecutions

Cleared Offences against the Person

Occurrences eligible for prosccution {aduit) 46

Occurrences prosecuted 16
Relationship No Relationship or Unknown
No. (%) Ratio Mo. (%) Ratio
Charge ... ... 11 (28.2) 1 5 {71.4) 2.5
Nocharge ... 28 (71.8) 2.6 2 (28.6) 1
Totaloooee 39 (100.0) 7 {100.0)

Source: Metropolitan Toronto Police Files.
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and 28.1% of the prosecutions for property offences involve a prior associa-
tion between victim and offender. Although the significance of these propor-
tions of pre-existing relationships at the charging level must be qualified by
the small size of the sample, it is nevertheless a fair inference from the tables
that such occurrences account for a substantial portion of the workload of
the criminal justice system.

TABLE &

Relationships and Prosecutions
Cleared Property Offences

Metropolitan Toronto Police Departient
5411 Patrol District: May 15, 1972 to May 14, 1973

Reported property offences 645
Cleared property offences 205
Cleared and eligible for prosecution {(adult) 94
Charge No Charge
No. {%o) No. (%)
Some relationship:
FamUlY..... i 0 {0.0) 2 (3.2
Neighbour KNOWDL.......c..coco v e e { {3.1) 3 4.8
Neighbour unknown............. 0 (0.0) 3 4.8)
Other friends and relatives.. 4 (12.5) 2 {3.2)
Commercial ..o 4 (12.5) 5 (3.1)
9 (28.1) 15 24.1)
No relationship. ... 18 {(56.3) 43 (69.4)
UBKOOWIL ... ovee e 5 {(i15.8) 4 (6.5)
TOtal e D2 (100.0) 62 (100.0)
TABLE 8A

Relationships and Prosecutions
Cleared Property Offences

Occurrences eligible for prosecution (adult) 94

Occurrences prosecuted 32
Relationship No Relationship or Unknown
No. (%) Ratio No. (%) Ratio
ChArEE .o e e 9 (37.5) 1 23 (38.3) 1
Nocharge ..o, 15 {62.5) 1.7 47 {61.7) 2.0
Total..oooooviiicieen,. 24 (100.0) 70 (100.0)

Sorrce: Metropolitan Toronto Police Files.
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If one examines the distribution of charging options within the relation-
ship categories (by making horizontal comparisons within the individual rela-
tionship categories in Tables 6, 7 and 8), one finds that the ratio of charg-
ing options to non-charging options tends to vary with the intensity of the
relationship. If one accepts the vertical ordering of the relationship categories
as a rough approximation of the anticipated variation in the intensity of pos-
sible relationships, one finds that the ratio of charging to non-charging
options increases from 0:10 in the “family” category to 1:5 in the “known
neighbour” category; to 1:4 in the “unknown neighbour” category; to
1:1.8 in the “other friends and relatives” category; to 1:1 in the ‘‘commer-
cial” category. It would accordingly appear that the use of charging options
increases as the nature of the relationship becomes less intense. Again,
although the size of the numerical base suggests a need for caution in inter-
preting these figures, the same inverse ratio between the use of charging
options and the intensity of the relationship holds both for offences against
the person and property offences when these offence catepories are con-
sidered separately {Tables 7 and 8).

Table 6A indicates that when the relationship categories are collapsed
to “relationship” or “no relationship” and both offence categories are con-
sidered together, it appears that the presence of a pre-existing relationship
has little, if any, eflect on whether the occurrence will proceed to prosecution.
The probabilities against prosccution over both categories were 2.2:1 with a
pre-existing relationship and 1.8:1 in the absence of such a relationship. There
does, however, appear to be a significant differcnce in the likelihood of
prosecution when the offence categories are considered scparately (Tables
7A and 8A). Again, although the numbers are perhaps too few to attach
much weight to the results, Table 7A suggests that the odds against a
prosecution for an offence against the person in a sitvation involving a
prior association between victim and offender (2.6:1) are almost precisely
reversed in the absence of such a relationship (1:2.5). 1n the result, it would
appear that an individual offender stood a relatively better chance of avoiding
prosecution for an offence against the person if his victim was one with
~ whom he had some prior association, despite the fact that the matter had
rcached the stage of being reported to the police.

Moreover, a comparison of Tables 7A and 8A suggests that the
offender’s opportunities for avoiding prosecution for an offence against the
person (2.6:1) are greater than those for a property offence (1.7:1), even
though both offences may involve a prior relationship between victim and
oflender. '

One factor which might account for these differentials is that in cases
of common assault (the largest single type of offence against the person)
the charging option resides with the complainant; the police, in other words,
do not accept responsibility for initiating prosecutions for common assault
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and instead advise complainants to attend before a justice of the peace and
swear out an information if they wish to pursue the complaint to prosecution.
As a consequence, given the high number of prior relationships in cases of
common assault (24 of 26), one might expect that the attendant low rate of
charging (7 of 24) among common assaults involving victims and offenders
with a prior association would weight the whole category of offences against
the person toward a low rate of use of charging options. The low frequency
of charging options in common assaults would accordingly depress the

TABLE 9

Relationships and Prosecutions
Cleared Commeon Assault Occurrences

Metropolitan Toronto Police Department
5411 Patrol District: May 15, 1972 to May 14, 1973

Common Assaults Reported 13
Cleared and eligible for prosecution (adult) 26
Charge Charge
No. (%) No. (%)

Some relationship:

Neighbour known. ... 1 6

Neighbour usknown................ 1 1

Other friends and relatives... 5 3

Commercial............ooomiveoioi e 0 0

7 (87.5) 17 (94.4)
No relationship........c.oooviiiiinie e 1 {12.5) 1 (5.6)
TOAL ..o 8 (100.0) 18 (100.3)
TABLE 9A

Relationships and Prosecutions: Commeon Assault

Qccurrences eligible for prosccution (adult) 26
Oceurrences prosecuted 8

Relationship Relationship or Unknown
No. (%) Ratic No. (%) Ratio
CRANEE ..o 7 29.2) 3 | (50.0) 1.0
Nocharge .....oocveveen 17 {70.8) 2.4 1 (50.0) 1.0
Total.._.. .. 24 {100.0}) 2 (100.0)

Source: Meatropolitan Toarento Police Files.
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frequency of charging options both in the category of offences against the
person as a whole and with reference to property offences.

To test this hypothesis, the common assault occurrences were segregated
(Tables 9 and 10) and their charging frequencies contrasted with the re-
maining offences against the person, As might be expected, the indications
are that charging frequencies appear to depend more on whether the prose-
cutorial initiative resides with the police or with the complainant than on
the presence or absence of a prior relationship between victim and offender.

TABLE 10

Relationships and Prosecutions
Cleared Offences against the Person other than Common Assault

Metropolitan Toronto Police Department
5411 Patrol District: May 15, 1972 to May 14, 1973

Other reported offences against the person 41
Cleared and eligible for prosecution (adult} 20

Charge No Charge
No. (7a) No. (VA
Some relationship:
FAMLY, . oo oeee e Q0 1
Neighbour known. ... ... 0 1
Neighbour unknown......._. 0 G
Other friends and relatives.. 2 4
Commercial............c..oeoovvviieei 2 1
4 (50.0) 11 (91.7)
No relationship.................coooi 4 (50.00 | (8.3}
Total. .o g (100.0} i2 (100.0)

TABLE 10A

Relationships and Prosecutions: Other Offences against the Person

'Occurrences eligible for prosecution {adult) 20

Occurrences prosecuted 8
Relationship Relationship or Unknown
No. (7) Ratio No. (%) Ratio
ChALEe oo eer A 26.7) 1 4 (80.0) 4
Nocharge ..o, 11 (73.3) 2.8 1 (20.0) 1
Totaloeooroereene 15 (100.0) 5 €100.0)

Source: Metropolitan Toronto Police Files.
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Thus, the ratio of police-initiated prosecutions within the category of offences
against the person (8:12 or 1:1.5) is higher than the ratio of complainant-
initiated prosccutions (8:18 or 1:2.3). The presence of a prior relationship,
however, appears to have a Jess noticcable effect on the decision to prosecute,
whether by police or complainant (1:2.8 and 1:2.4 respectively). Although
it would clearly be preferable to test this sample with a larger base, the
tentative indications from the data are that private complainants tend not to
use the option of charging as often as the police when they have the res-
ponsibility for initiating the prosecution, and, moreover, that this tendency
creates a lower rate of prosecutions for offences against the persen than for
property offences.

3. The Clientele ldentified

The examination of criminal occurrence patterns in the patrol district
of 5411 suggests the presence of significant proportions of previously-associ-
ated victims and offenders. Among the occurrences reported to and cteared by
the police over all categories of offence, pre-existing relationships between
victim and offender were noted in 31.7% of the cascs. When the focus was
confined to offences against the person and property offences—thereby exclud-
ing victimless crimes, motor vehicle offences, juvenile status crimes and
what were termed offences against public order-—the proportion of pre-
existing relationships among the occurrences cleared by police was 55.2%.
It was also observed that although the frequency of such relationships was
considerably higher among offences against the person than property offences
(84.9% and 43.0% respectively), the relatively larger number of property
offences meant that a significant portion of the police workload was made
up of offences involving prior associations between victim and offender.

When the occurrence patterns were organized to permit an examination
of the frequency of pre-existing relationships at the court-intake level, it was
noted that 23.3% of the occurrences which culminated in adult prosecutions
over all offence categories involved previously-associated victims and offend-
ers. Within the categories of offences against the person and property offen-
ces, 41.7% of the adult occurrences consigned to the courts by way of
charge involved victims and offenders whose relationships with each other
preceded the criminal event.

It is within this 41.7% that one could expect to find the phenomenon
of strategic interaction betwecn previously-associated victims and offenders
culminating in the invocation of the judicial process. As the conflict escalates,
one or the other of the parties to the dispute requests assistance from the
police, with a view either to limiting or extending the dimensions of the con-
flict. The request for police intervention, in other words, is itself part of the
process of strategic interaction. The complainant is more anxious to contain
the offending party in his conduct than to ensure that he is appropriately
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punished. In the result, the search for an authoritative third-party intervention
culminates in a demand upon the criminal justice system for assistance in
the renegotiation or termination of the relationship between victim and
offender,

The fact that an inverse ratio was observed between the intensity of the
prior relationship and the use of charging options suggests the efficacy of
short-term interventions by the police as an adjunct to interpersonal conflict
resolution. It will be recalled that the frequency of occurrences resulting in
criminal charges declined as one moved along the contimuum of possible
relationships from “strangers” to “commercial” to “other friends and rela-
tives” to “neighbours” to “family”. Thus, none of the reported occurrences
involving members of an immediate family proceeded to prosecution; all such
occurrences were in fact vented out of the criminal justice system through
some form of non-charging option. That the criminal conflict generated
within family relationships could be defused at the police level without laying
criminal charges suggests that the motivation for seeking police intervention
was to secure the assistance of an authoritative third party for interpersonal
conflict resolution and, moreover, that that end was achieved without the need
for further penetration into the criminal justice system. Further, that there
should be a progressively greater use of criminal charges as the intensity of
the association declines suggests the presence of dynamics within relationship-
generated conflict which militate toward extra-judicial resolution of conflict
which otherwise qualifies for criminal prosecution.

It will also be recalled, however, that when the relationship categories
were collapsed in order to determine whether the presence of a prior associa-
tion between victim and offender affected police charging practices, it was
observed that there was no gross correlation between the presence of such
relationships and the police use of charging options. Further, it appeared
that the decision to prosecute was more a function of the location of the
responsibility for initiating the prosecution, whether with the police or the
complainant, than the presence of a pre-existing rclationship between victim
and offender. It was also noted that when the prosecutorial initiative resided
with private complainants (as in the cases of common assault), they tended
to proceed to prosecution less often than did the police when the decision
to prosecute was primarily within police control (as in property offences and
offences against the person other than common assault).

The cxamination of criminal occurrence patterns in the 5411 patrol
district also demonstrates that rclatively few of the occurrences otherwise
eligible for prosecution are in fact disposed by way of charge. Although the
majority of occurrences reported were vented out of the criminal justice
system at the police level, the decision to screen a case out of the system or
consign it to the courts appears not to depend on the presence of a pre-
existing relationship between victim and offender. Accordingly, it would
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appear worthwhile to examine police charging practices somewhat more
closely to determine whether the factors which influence their decision to
charge derive from characteristics inherent in the criminal event and its
participants or from concerns peculiar to police organizational and opera-
tional needs. If, in other words, police charging practices should prove to
be largely a function of their own institutional concerns, consignment to the
judicial sector may not be the most appropriate disposition for those whose
presence in the criminal justice system is largely a consequence of their efforts
at renegotiating or terminating their relationships with each other.

APPENDIX
Preface
One often hears the complaint that a statistical report does not enable
the reader to get a feel for the subject under discussion. Any report based
on numbers will be difficult to absorb—especially in a criminal justice
system with 40,000 offences and over 2,000,000 criminal occurrences a
year.

The following appendix tries in a small way to bridge the gap between
the statistical reports that precede it and the theoretical paper that follows.
It is just a glimpse at people’s attitudes toward the criminal justice system and
the phenomenon of victimization. But without this attachment, it is impossible
to provide the reader with a true view of the extent of the research,

Clienr Interviews

VictiM No. 1: Bill
Offence: False pretences—July 15, 1972.
Interview date: February 15, 1973.

1. The Offence

Bill operates a small, retail men’s wear store. On July 15, 1972 he
sold several items of clothing to a customer who claimed to have been
referred to him by the manager of the nearby hotel. The customer gave
him a cheque in the amount of $72.00 which was subsequently returned
by the bank marked “no such account”. On the cheque’s return, Bill first
contacted the hotel manager to ascertain whether the customer had indeed
been referred by him. The manager verified the referral and advised that the
customer often spent Friday evenings in the hotel’s beer parlour. It was
then arranged that should he reappear, the hotel manager would contact
the victim.

Bill's normal practice was to protect himself from such frauds by
permitting chequing privileges only to known customers, or occasionally
to those with some claim to associations with him, as, for example, through
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referrals from known customers. In the latter event, however, he required
satisfactory proof of identification, Moreover, he generally requested that
the merchandise be picked up the following day, permitting him to cash
or certify the customer’s cheque in the interim. On limited occasions, he
made exceptions to these rules, permitting a purchase by cheque if the
customer were accompanied by his wife and otherwise appeared respect-
able and reliable. Although he sometimes took in as much as $2,000 per
week in cheques, he claimed to be able to limit the number of frauds to
two or three per year,

On this occasion, however, Bill's suspicions were allayed by the fact
that the customer claimed to have been referred by the hotel manager,
that he was methodical and selective in his purchases, that he showed satis-
factory proof of identification, and that he claimed to have his own tailor
whom he would prefer to do the necessary alterations. Thus, Bill clected
to forego his usual device of alterations for ensuring that he would have
sufficient time to cash or certify the customer’s cheque.

Bill had a long history of prior victimization, all of jt in connection
with his clothing business. His primary tisks were fraudulent cheques and
what he referred to as “smash and grabs”—risks which he rather philosoph-
ically acknowledged as inevitable: he was compelled by the nature of his
business to accept cheques and to display his merchandise in the store
windows. He took what precautions he could by limiting chequing privileges,
by installing an S.I.S. alarm system, and by renting the apartment above
the store to reliable tenants to give the appearance of activity about the
premises, and simply calculated his losses (which he put at 3% of his
gross) into his prices and profit margins. He had, moreover, moved his
business in 1962 in the hope of minimizing his incidence of victimization.
His prior location was, according to the victim, “...a tough area. .. there
are fellows there during the day that never worked—they hung around
continually . . . mostly Anglo-Saxons, too...a bad area—purse snatching,
women getting beat up at night, filthy language, women couldn’t walk the
street at night...the area got progressively worse and then they cut off
my insurance so there was no way I could stay there. ... Also, it’s not the

“loss of merchandise. It’s a pain in the ass. You know, the police phone you
at three in the morning and it got so bad that one year I must have had
eight of them....”

2.  Contact with the Criminal Process
(a) The police
After assuring himself that he had indecd been defrauded and taking

what stcps he could to locate the offender, Bill then reported the matter to
the police. The police attended to take particulars and suggested that he should
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attend at Room 6 of the Old City Hall to swear out a warrant for the arrest
of a “person unknown”, advising also that he should not attempt to apprehend
the offender himself but rather should contact the police who would then
effect the arrest on the authority of the outstanding warrant. Bill did not in
fact attend at the O!d City Hall, largely because he was given the impression
by the attending police officer that there was little to be gained by obtaining
a warrant for the arrest of a “person unknown”. Whether it is in fact a useless
procedure or whether its sole purpose is to protect the police from allegations
of false arrest if they attempt to make an arrest on third party information
after the event, or whether indeed it is a form of demonstration of good faith
required by the police to satisfy them as to the victim’s willingness to prose-
cute [there were a number of explanations advanced by the various police
officers with whom this procedure was discussed], when the offender was
arrested two days Jater and arraigned with a number of counts of false
pretences on transactions throughout the city, this particular occurrence
was not among them. The victim was neither advised of the offender’s ap-
prehension nor of his subsequent conviction.

Because the subject’s victimization was related solely to his business
operation, his requests for police assistance tended to be in the nature of
adjuncts to the conduct of that business. That is, he invoked the assistance of
the police in the case of breaking and enterings not in the expectation that
the offender would be apprehended, but rather to satisfy his reporting obliga-
tions for insurance purposes. In the case of frandulent cheques, the police
were called only after he had exhausted his own attempts at collection.
Again, he had no real expectation that the offender would be apprehended,
but rather notified the police much in the manner of referring a hopeless
account to a collection agency—as the last and least productive of a sequence
of remedies available to him for collection of his trade accounts.

As a conscquence, Bill had somewhat limited expectations for assist-
ance from the police. He professed himself accordingly to be satified with
their performance, despite the fact that he had rarely received any tan-
gible results in terms of apprehension of offenders from the police and des-
pite what appear to have been inadequate police services to the victim:
€.g., being advised to attend at City Hall to swear out an information for
the arrest of a person unknown if he wished to pursue the matter further;
not being advised of the offender’s apprehension and conviction; arriving
at a break~in with the alarm still ringing prior to the police arrival, despite
the fact that the victim had to come approximately 15 miles from his resi-
dence; on a prior occasion, when the police apprehended and prosecuted an
offender for possession of stolen property following a break-in, being re-
quested several times to appear in court with the requests generally being
relayed only the night before his attendance was required and on all but one
occasion that attendance proving unuecessary.
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(b) The courts

When he was called to testity on that occasion, moreover, the case was
dismissed when the trial judge concluded that the goods had not been spe-
cifically identified by the victim. The victim indicated that this rather upset
him, but he did not appear to direct his upset to the trial judge.

Biir: I koow in my own mind that that was my merchandise, but the way

he worked it he was right. I mean, that manufacturer might have made
400 dozens of that sweater, That fellow might have bought the sweater

in the west end for all I know. Like the judge said, I can’t be 100%
certain that those were my goods.

vVictiM No. 2: Mike

Offence: Armed Robbery, April 26, 1973.
Interview date: August 8, 1973,

1. The Offence

Mike operates a corner milk store on a residential-commercial street,
He has been robbed five times during the five-year period in which he has
held this franchise, the last two robberies occurring within a two-week
period in late April and early May of 1973. He was interviewed primarily
in connection with the fourth robbery, it being one of the more recent and
also one of the robberies in which the offenders had been apprehended,
prosecuted and convicted.

On April 26, 1973 two men entered the store approximatcly ten minutes
before the 11 p.m. closing time, inquired what time the storc closed and
moved around the store as if making casual purchases. Mike recalled secing
the men in the store on three or four prior occasions in the week preceding
the robbery and was accordingly not apprehensive about their presence just
before the store closed. While Mike busied himself with his preparations for
closing, one of the men moved around the counter and placed what appeared
to be a gun wrapped in newspaper against his back, advising him that it
was a hold-up. The other man then moved in brandishing a Hire’s Root
Beer bottle and instructed Mike to open the cash register.

Mike: The time I was robbed when the goy just put the thing on my back

1 was more scared of the bottle of pop ‘cavse I don’t know if they're
going to take my money and give it to me over the head—I didnt mind
the shot ’canse that would kill me, The thing was I didn’t see what
was on my back, but I saw the boltle and I thought they're going to

kill you, but they're going to go ahead and hit you on the head with
the bottle and you think that's how the thing will be over.

After collecting the money from the cash register, the robbers pulled
the telephone from the wall and made their escape—to be captured by the
police approximately 15 minutes Iater.
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The corner milk store operation is almost necessartly a high-risk target
for armed robberies. The economics of the franchise arrangement (a fixed
income of approximately $600.00 per month, plus 1% of the gross receipts)
militate against the proprietor hiring additional help, either to take the day’s
receipts to the bank or te deter prospective robbers by their presence. As a
result, a robbery executed just before closing time can almost be guaranteed
a take of between $600.00 and $900.00. The folklore among milk store
operators appears to be that their vulnerability varies inverscly with the
number of store personnel present. That is, it is said to require two robbers
to rob a single store manager, one {o isolate the manager and one to collect
the money from the till; if the manager were accompanied by an employee,
the robbery would require three men, etc., so that the robbers would be
assured of outnumbering their victims by at least a margin of one; as the
number of milk store personnel increases, it becomes correspondingly less
likely that a sufficient number of men can be mobilized to execute the robbery.

Mxz: 1 had about two years and it was quiet, and now in two or three
weeks 1 have the two robberies. The thing is, I'm by myself in the
store all the time, That makes it easier, you know, to rob me. They
knew I'm by myself all day and night so that's easier. Most of the
stores, they have two guys.

INTeRVIEWER: How is it you never have any help?

Mikt: 1 don't need it, 1 goess, 1 don't need help. 1 don't need someone to

help me, just to protect me.

Although he is reluctant to protect himself by engaging an employee for
the critical three-hour period between eight and eleven p.m., he did insist
after the fourth robbery that the company install what appears to be a video-
tape camera of the type used for closed circuit security purposes. It is not,
however, a functioning unit, cxcept that if it were plugged in (which it was
not) it could be made to pan from left to right to give the impression of
taking in the whole store.

The victim attributes his Hability to robbery to factors inherent in the
nature of his business opcration rather than to characteristics peculiar to the
neighbourhood within which he operates. Because the economics of the
situation virtually dictate a solo operation, he belicves that robbers come
from outside the community to execute their robberies in a relatively safe and
productive environment.

During the course of the interview, the subject appeared generally
relaxed, except when describing the personal cffects of the series of robberies.
In these discussions, he became extremely agitated, his voice quavered and
he appeared on occasion to be on the verge of tears in describing how appre-
hensive he had become about operating the store on his own, cspecially during
the three hours prior to closing.

Mme: Well, I'm frigbtened many times you know, about the job. I couldn’t
stand it and I'm not sure I'm going fto stay. You see, I'm scared for
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everybody, If somebody comes behind my counter to look for some-
thing 1 get frightened ... I get more tired of the three hours at night
than for the 11 hours in the morning, more tired, from those fast three
hours, ‘cause I'm scared and T try most of the time to keep myself in
the back, near the freezer. I don't like to stand behind the counter. . .
I like to leave the door [pointing to the rear door] open a ways some-
times so I could run out. It's funmy, you know, it can be—and I'm
sick, I'm upset after someone would rob me. . . . It makes me nervous.
You see, I was happy in my job, you know, I liked it to work in my
store, I like to talk to the customers. . . . Sometimes people, you know
them, you don't want to be scared but still you are scared. Sometimes
I am thinking to myself, there’s nobody in the store now, Sometimes at
night, I think who’s going to come in now, you know, who's going to
get in, you open the door and you know him.

Of the five occasions on which he had been robbed, the fourth robbery
(April 26, 1973) was clearly the most unsettling, principally because he had
been robbed by men who he believed to be bona fide customers. Whatever
reservations he might previously have had about these two men had been
allayed when their previous purchases in the preceding week passed without
incident. He was now forced to acknowledge to himself that he could not
distinguish between customers and robbers and that he could be robbed by
almost anyone who came inte his store.

Mxe: I never thought it when they robbed me then that night. Fhey were
people like me and you, dressed all right, you koow, they don't look
like bums ¢r something, they didn’t scare me the first time I saw them
come in, they just look like regular customers, That thing makes me—
now I'm scared for everybody.

2. Contact with the Criminal Process
(a) The police

The police have quite a creditable record in connection with robberies
of this particular milk store, having apprchended the persons responsible
in three of the five cases. Although demonstrably satisfied with police per-
formance with reference to the robberies, Mike nevertheless rather resented
their responses to his requests for assistance in shoplifting matters.

Mixe: Like I was saying now, if you get a guy who is shoplifting, you call
the police, they come here, they get the name—and you have the guy
and they still want you to go to court, you know, to lose all yvour day.
I think that’s the police, they should have the puy right away in court.
Why don't they do it? . . . They get paid for all this, you know, sending
a guy to court... But T see them and they ask me, do you want 10 go
to court with that guy, and I say, no, it doesn’t matter, so they let
him go. . .. You have nothing about it for 50 cents, to go to court, the
police should go—that’s how they do it in my country [Greece].

1t would appear, however, that Mike has reconciled himself to the need
to handle shoplifting problems on his own. As he became known in the com-
munity, moreover, the incidence of petty theft scems to have diminished.

Mike: I used to catch them all the time, but not lately. I have known—
people have known me after so many years, you know, and now I know
wheo to watch, so I have no more problems there, Just—they know me,
some kids know me, and they don’t try nothing.
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(b} The courts

Althoupgh arrests were made in three of the five robberies, it was
necessary for Mike to attend in court on only one of those prosecutions, in
connection with a robbery by a young American and two Canadian high
school students. His contact with the courts is accordingly limited to that
particular occurrence, which he understands to have been perpetrated largely
on the initiative of the American youth, with the high school students being
paid a nominal $10.00 for their efforts.

MIke: Well, I didn't like the routine there, the time they say these are
good boys, they're doing real well jn school. And it doesn't mean
nothing, it doesn't matter how they rob the store, how they did it to
me ... I don't like it, becanse I was down, eh, his father, his mother,
he know I was the guy he rob, they didn't come to me and say, ch, how
are you or something. I think they were mad at me, too. I think if there
was a guy, you know, thinks about it, he would ask me a few things—
it have nothing to do with his father, you know, I thought they would
have done something, but they go by me many times and look at
me...

INTERVIEWER: Did you try to approach them at all?

MKE: Why should 1?7 But they should have in my opinion, you know, 'cause
they should have said sorry to me what's happening, you know, because
for me was a big thing, and I don’t think they're good people. If you
are in my position and they're good guys then you're not happy put
them in for two or three years, If it was my kid did something, poing
to steal something, I'm going to teli the guy sorry.

Mike’s comments with respect to the judicial process reveal one of its
most notable shortcomings, namely, that the victim is isolated by a sense of
his own irrclevance. It was Mike’s impression that an inordinate amount of
attention was devoted to concerns peculiar to the offenders, to the virtual
exclusion of concerns rclevant to the victim, The fact that the court was
prepared to remand the matter for sentencing pending receipt of records
of the boys’ performance in schoo! indicated 1o the victim that their school
records were matters of some importance, to be taken into account in deter-
mining the appropriate sentence. By implication, however, no such impor-
tance was attributed to the emotional impact on the victim of a robbery with
threats of violence, for no questions were directed to him which would
indicatc that this was a factor to be taken into account.

Mike’s primary source of dissatisfaction with the judicial process
appeared to be that the court did not seck and the defendants did not
tender an unequivocal, visible and sincere acknowledgement of responsibility
for the offence and its consequences. The fact that the parents were not pre-
pared to tender the apology to which Mike felt entitled, and, indeed, their
hostility toward him for invoking the criminal process against their sons,
were construcd as an abdication of responsibility en the part of the parents,
It appeared largely this attitude which prompted Mike’s occasional punitive
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comments, for he was convinced that “good people” would feel compelled to
apologize, in which event “if you're in my position and they’re good guys,
then you’re not happy put them in for two or three years”.

It is the same theme of personal responsibility that appears to account
for Mike's attitudes to bail and parole. He felt that these procedures were
roughly equivalent, both representing sanctions for a dilution of responsibility
for criminal conduct, encouraging offenders to believe that their activitics
would be treated with less than appropriate severity. The victim also saw
further signs of the court’s inclination to reduce the fevel of responsibility in a
judicial etiquette which required the equation of “first prosecution” with
“first offence”. His experience had demonstrated to his satisfaction that
there was no correlation between prosccutions and offences, and it seemed
to him as peculiar hypocrisy for the court to pretend otherwise in its
sentencing ritual,

In balance, it appears clear that Mike was remarkably leniently disposed
to the offenders, or in any event, to the two high school students, for he
believed that their participation in the robbery came as a consequence of the
initiative and persuasion of the American youth. It is also significant that he
professed himself satisfied with a penalty of two years’ imprisonment for the
offence of armed robbery for the other, presumably more responsible,
offenders prosecuted in connection with his milk store operation,

Implicit within Mike’s distinction between offenders in terms of their
responsibility and the penalties appropriate to that responsibility is an ap-
preciation that considerations peculiar 10 the offenders are relevant for seon-
tencing purposes. He did not feel, however, that these considerations were
entitled to exclusive attention, and asked only that the terms of reference
extend to his own concerns as a milk store operator with a high degree of
occupational vulnerability to robbery.

VictiM No. 3: Romeo

Offence: Breaking and Entering (commercial), April 10, 1972.
-Interview date: May 9, 1973.

1. The Offence

The victims in this instance were a second-generation Italian couple
who operated a fruit and vegetable store, During the course of the interview,
it appeared that the wife tended to dominate the houschold. She appeared
quite articulate, strongly opinionated and somewhat inclined to exaggeration,
Her husband, on the other hand, lacked her language skills but accepted the
substance of her observations, interrupting only when he felt that she had
gone beyond the usval overstatement of her position. Their confact with
criminal activity breaks down into three main categories: (1) break-ins and
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petty thefts by delivery boys and local children at the family store; (2)
vandalism and petty theft by neighbourhood children at the family residence;
(3) break-ins at Mr, Romeo’s parents® house,

They were interviewed primarily in connection with an April 10, 1972
break-in at their store—a break-in subsequently found to have been com-
mitted by one of their former delivery boys. The offender had not been in
their employ at the time of the offence, but had been discharged several
months earlier for marking up the amounts on C.0.D. order slips and pocket-
ing the difference. The Romeos™ store had not been singled out by reason of
the offender’s prior employment ia the store; theirs was but one of fourteen
businesses on the Danforth entered by the offender and his 5 companions.
Entry was effected by breaking a rear window in the store, netting approxi-
mately $5.00 in loose change. The premises were not otherwise disturbed,
although several of the other break-ins had been accompanied by a rather
extensive amount of vandalism (the contents of lawyers’ and dentists’ filing
cabinets being strewn about, etc.). The offenders were apprehended several
months later with the only adult offender of the group (aged 16 ycars) plead-
ing guilty to eight of 14 counts of breaking and entering and given a sus-
pended sentence of two years.

Over the period of time the Romeos have operated the store (17 years),
there have been a number of break-ins, together with a predictable amount
of shoplifting and petty thefts by local children and delivery boys employed
in the store. To the best of the Romeo’s knowledge, offenders were appre-
hended on only one other oceasion. In that instance one of their delivery boys
and a companion broke into the store on three or four consecutive evenings
and stole the loose change left on the premises overnight, amounting in total
to approximately $40.00. They were apprehended when Mr. Romeo suspect-
ing that someone in the store was responsible kept the store under surveil-
lance after closing hours and observed the boys enter the store through an
unlocked basement window. The police were then called to apprehend the
offenders. Whether at the suggestion of the police or Mr. Romeo, arrange-
ments were made to reimburse him for his losses. Only one of the boys in
fact delivered his share of the compensation and the Romeos heard nothing
thereafter about the boys’ disposition at the hands of the police. It is perhaps
of some interest to note, however, that the same delivery boy who had been
apprehended for the theft contacted Mr. Romeo approximately six months
later to inquire whether he was forgiven (he having been the only one to
make restitution), and upon being told that he was, requested permission to
work for them again as a delivery boy. Although he was advised that another
boy had since been engaged and that there was accordingly no position open,
it is clear that he would not under any circumstances have been re-hired.

As mentioned, Mr. and Mrs. Romeo have also to contend with shop-
liftings by neighbourhood children at the grocery store and minor acts of
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vandalism and petty theft at the family home. There would appear to be
some conflict of opinion between husband and wife as to the response
appropriate to such offences. They both profess to be motivated by a desire
firstly to regulate the child’s conduct, almost in the manner of a parent, and
secondly to protect themselves from further depredation by that particular
child. The primary motivation in their response, in other words, is their
concern for the interests of the child apprehended. They differ, however, on
whether the police should be called to reinforce their warnings or cautions
to the child, Thus, Mr. Romeo is inclined to caution the child, believing that
little is to be gained by calling the police, and, moreover, that everyone is
entitled to a second chance. His wife, on the other hand, is more likely to
demand that the child go home and return with enough money to pay for
the article stolen or damaged; if the child’s age or demeanor suggests it, she
will also phone the police, less with a view to invoking the criminal process
against the child than to employing the authoritative stature of the police
to impress upon the juveniles the potentially serious ramifications of their
conduct.

Mprs. RoMEO: And as a matter of fact, I think this is another place where
my husband and I would disagree. If he had been in the store [when his
wife discovered the April 10, 1972 breaking & entering], ten to one
he wouldn't have called the police. He would say, well, why bother?
Fix the window and forget it, whereas I'm the opposite. I figure there
just might be something and where he thinks that—let the kid off and
give him a second chance, regardless of his age, I don’t think that's
right. T think they should at least be frightened so they’ll think twice
before—especially the younger kids. Now, maybe when they get to be
sixteen, somc of them are hardened criminals as far as I'm concerned.
But youngsters, I really think that if you threaten to call the police—
if you don't, if you give them a second chance—T think you should do
what you threaten to a child.

ok ok 4 %

Mrs. RoMEO: At our store, if a kid six years old steals an apple, my
husband says, why did you steal that apple? He'll go out and find them
around the commer and he'll say, why did you steal that apple, as
sweet as honey. And the kid'll say, well, I was hungry and I felt like
eating it, and my husband’ll say, well, dor’t you steal anymore because
it’s not right, Me, I'm hard. I suy, look, you just get home and get
ten cents and get it back here or, boy, you're in real trouble, In other
words, I don't care if they ever bring it back, but I like them to think
that this is what's going to happen, just all Xinds of dire things. 1 figure
the next time they pass, they'll be thinking, oh, 1 betier not steal any-
thing and it’s 2 good lesson ... T mean I wounldn't want to hurt little
kids, but T don't think they learned anything at home, but T think
they’re going to learn something from me.

£ % Kk %
Mgrs. ROMEO: [When advised that the sentence given to the adult offender
in the April 10, 1972 break-in had been one of eighteen months, sus-

pended on pleading guilty to eight of fourteen counts]: What good is
it going to do them anyway, even if they're in there a year or two
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years? They're only going to get worse when they come out. T can’t
be hard on the kids, even if they do steal. I still say that there’s lot of
good in them somewhere down the line, if they're taught. Everyone is
entitled 1o a mistake.

INTERVIEWER: What would have been an appropriate isposition in this
case?

MR. RomEo: I really don’t know. Like I say, youre talking to the wrong
man. I'm chicken-hearted, that’s all.

INTERVIEWER: You can’t be too chicken-hearted if, as your wife has sug-
gested, you phoned the police when the boys were in vour store, be-
cause you were afraid you might do them some harm [a reference to
a previous break-in].

Mr. ROMEO: Yes, I did phone the police that time, but the only reason I
did that was to straighten out the boys, through his people. In other
words, I had the same break. If my kids got into trouble, I wish their
father would phone me and I would straighten it out for them. But I
didn’t lay no charge against them, not that I can remember . . .

INTERVIEWER: Were you asked whether you wanied to lay a charge?

Mg, Romeo: No, I just said that I want my money back.

InterviewER: Did you indicate to the police that you weren’t ianterested in
Iaying a charge, or were you leaving it up to them to make that de-
cision?

Mz. RoMeo: No I was leaving it up to them to make their decision. As
far as I was concerned, I just wanted their people to know, which I
don’t think their people did know about these boys. In other words,
they were probably good kids just like this kid here [pointing to his
own eleven year old boy]. He might be out another year from now
stealing something aad I won’t know, but 1 wish someone would tell
me, and I would get it alt straightened out.

2. Contact with the Criminal Process
(2) The police

Because the criminal activity to which the Romeos had been exposed
was notable primarily for its nuisance value, they felt more annoyed than
threatened by the aftermath of criminal victimization. Their experience had
demonstrated that their primary risks were neighbourhood youth and they
were accordingly inclined to view their victimization as a product of ina-
dequate parental control over the activities of their children—an inevitable
consequence of the difficulties involved in raising children. As a result, their
expectations of the pelice were largely defined by their usefulness in limiting
the consequences of normal patterns of juvenile behaviour. The usefulness lay
primarily in bringing the children’s delinquencies to the attention of their
parents, hoping thereby to contain the misconduct and, if possible, provide
an opportunity for an agreement for restitution.

It is similarly within these expectations that the Romeos’ principle sour-
ces of dissatisfaction were found,

Mrs. RoMeo: It's the fact that I went to the trouble becanse I wanted these
boys to be taught a lesson, not because I wanted them to go to Jail, I
wanted them to know that they couldn’t get away with this sort of
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The Romeos were thus resentful that the police tended not to inform them of
the outcome of their requests for police intervention—either to advise
them of disposition proposed for the juveniles apprchended or, more im-
portant, to provide information to the complainants which would permit
them to asscss the propriety of the disposition proposed. They were, more-
over, annoyed that the responsibility for changing decisions appeared to
have been appropriated by the police, particularly because they believed
themselves entitled to use the police to buttress their ultimatums to the
offenders and their parcnts: pay for the item damaged or stolen or face the

thing, that there are people that won't put up with it and there are
laws to protect people who won't put up with it. And, I mean, I might
as well have staved in the house and said help yourself, you know. In
other words, why go to the trouble of trying to protect anything unless
you're going to be made aware of what's going on after the fact.

consequences of prosecution.
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Romeo: Nothing, nothing has ever happened with anything that I
ever knew, That’s what I'm trying to tell vou. This is the only time
that we have ever been called that they have ever been able to do any-
thing that we knew of, or that they even caupht the person. Except
this Roeco, T knew that we knew who that was. But mapy times that
store’s been broken into, and the whole area, like, but I don’t believe
that they've ever let ws know that they've ever caught anybody. I
always thought they didn't catch anybody, and that's why they never
cver called back, and 1 believe this now.

* ok ok % &

Romeo: [In connection with police assistance when youag boy appre-
hended by Mrs. Romeo attempting to steal Christmas lights from family
home?} And when you go to the trouble-—as I say you're taking quite
a chance out there, chasing these guys. You don't know who they are
or what they've got on them or how old they are or anything in the
dark. And then the police come and they say the juvenile authorities
will look after them, etc., etc., and the father comes, and he could care
less, really and you don’t even get a phone call so much as to say,
well, T know who the four boys ure, etc., etc,, etc., and then—nothing,
absolutely nothing and this really makes me mad, it really does. If
I went to the trouble of informing them, why can’t they go to the
tronble of informing me. I asked the officer to have the children
investigated and Jet me know what kind of children they wcre. In
other words, I probably might have been able to do some good if ¢ne
was fourteen years old, and the other kid was ten, Well, what’s a ten year
old doing out at 10:30 at night with a fourteen year old in the first
place. And I mean, Pm no judge; 1 can't assume anything, ¢h. 1 don’t
want to, but I figure the least they could have donc—T don’t say they
should have dropped all their big charges or what have you and
rushed out and looked afted my little case, but I think eventually
somebody should have gone and at Jeast have advised their parents
that they had been caught stealing the lights, and made their parents
aware. I'd be furicus if my kid did it and the police dida’t tell me.

. Romeos [When asked what it was that led her to believe that the

police had not advised the parents in this particular case] Well, for
one thing, why didn't I get the chance whether T wanted to press



charges against those boys or not? Tt was my privilege, wasn't it. I
cavght them. You mean to tell me [ couldnt go down and put a
charge of theft against those boys, and I was discouraged from doing
that by the police officer. He said that it wouldn’t be a case of that,
which I knew he was wrong but I didn’t care that much anyway. . . .
You see, 1o me, the whole thing wasn't handled right. I think the police
should have told him, if you dont want to have charges pressed against
you of theft, you pay the money back and you've got so long to do it
or {Mr. Romeo] signs that you're charged with theft. In other words,
encourage my husband to have this boy charged with theft if he
didn’t pay the money back. Never mind the parents—these foreign
people can cry and carry on like silly maniacs, but in the meantime—
I don't say they don’t feel things, but if they couldn't handle him, make
the boy pay the money back. In other weords, he has to get a job, and
he has o pay it back systematically so much a week out of what he
earns. And, to meg, he would have learned something, Buf, 10 me, the
way he was handled, he didn't learn anything, except that he, because
he was young, he could get away with things.

INTERVIEWER: [Note that Rocco was apparently aged 15] Were charges
laid?

MRrs. Romeo: Oh, I don't think they were. I'm perfectly convinced they
werenr't because he didn’t plead guilty to it and if they would have laid
charges, we would have had to go down and say, eh? [ was never
satisfied about that.

Despite these reservations about police performance, the Romeos ex-
pressed themselves to be generally in sympathy with the police and ap-
preciative of the difficulties of law enforcement. Mrs. Romeo, in particular,
felt compelled to remind herself of the need to distinguish the police from
the laws and constraints within which they perform their responsibilities.

Mzs, Romeo: T figure, you know, I kind of take my spite, we’ll say, out on
the police, but actvally if you even carried it back—like say, this boy,
he was caught going into fourteen places and convicted on eight and
he ends up walking free, and it didnt cost him anything. What did
he actually give up? A little bit of embarrassment by being canght. So,
if, you say, well, there’s something wrong. I don't really blame the
police, but you have a fendency to say in your mind, like, what's the
use, like my husband does, don’t bother with it, it isn’t worth it. But
that's the law, really, isn't it? You've got to separate the law from the
police, but you don't; you just don’t stop and think. That's what my
husband feels, why bother calling the police because the kid's not—
whoever it is is going to get away with it anyways, why go to all this
tronble, and he would think, the police den’t do anything, but that's
what I'm saying. It probably isn’t the police, it’s the [aw as such, the
way it's written, It isn't really their fanit.

(b) The courts

Because, with one or two exceptions, no request for police intervention
has culminated in prosecution, and because the prosecutions that did occur
were conducted exclusively on police initiative, the Romeos have had no
direct experience with the courts. It did not appear, however, that it was
this lack of direct contact which accounted for their reluctance to comment
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on the propriety of the sentence given to the sixteen-year old youth ap-
prehended for the April 10, 1972 break-in (eighteen months suspended
sentence on pleading guilty to eight of fourtcen break-ins, with the balance
withdrawn at the request of the Crown, the Romeos had not been advised
of the outcome and received this information for the first time during the
course of the interview). After several attempts to elicit a response to the
disposition, it emerged that their reticence derived from the same source as
their criticism of the police, namely, that they had not been permitted access
to information which would have enabled them to make an informed judge-
ment.

Mrs, RoMEo: [In respomse to question as to what would have been an
appropriate punishment for a 16 year old youth invoived in a sys-
tematic series of fourteen break-ins of commercial concerns in the
area, with varying amounts of apparently malicious damage in the
businesses entered] Well, like 1 say, I think it depends—this is
what 1 don't understand. I think that the victim should be made
aware of the circumsiances, without frills, of the people. In other
words, if somebody robbed me, I wouldn't care if it was a hundred
dollars, two dollars or what it was, if that kid's mother was having
an operation, and he didn't have the money, and the father was
dead, I think this warrants special attention, but if the parents have
had trouble with him and they have been really working hard,
trying to bring this kid up right, and this and that and the other,
and the parents say, well, I've had it, there’s nothing I can do 1o
help this boy anymore, he won't listen. Now, I think if the victim
knew that, they would press charges enough so maybe that boy
would go to jail. But there again, you see, maybe if he goes to jail
he'll learn more than he knew before he ever went there. T dom’t
know. So maybe this is why the law is written like it is, hoping
that if they put on a suspended sentence, this boy here, Raethorn or
whatever his name is, he won't have met all these other types and
therefore he's better off, T don't know. Is that the reason they do it?

* % * % 4

M=as. RoMeo: I think if you investigated all kinds of this, you'd find that
the victim never koows what happened to the people iavolved, unless
it was a case of manslaughter or something where there’s going to
be a trial by judge and jury, and what have you, and it'’s in the
papers. But we're really mot talking about that, we're talking about
small offences, arent we? I know my ideas would definitely alter in
different cases. I know they would, depending on the circumstances,
and this i3 it: you never get a chance to weigh anything yourseli,
you canm’t just say, well, I want to press charges, or I don't. You
don't really know what to do because you are never advised about
the circumstances.

# % ¥ k& %

Mr. Romeo: [When advised that the sentence received by Raethorn
had been one of 18 months, suspended, on pleading guilty to eight of
fourteen offences] What good is it going to do them anyway, even
if they're in they're in there a year or two years, They're only going
to get worse when they come out. I can’'t be hard on the kids, even
if they do steal, T still say that there’s a lot of good in them some-
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where down the line, if they're taught. Everyone is entitled to a
mistake. But these chaps have had twc or three mistakes, haven't
they?

INTERVIEWER: What would have been an appropriate disposition in this case?

MR. RoMmeo: I really don't know, Like I say, you're tatking to the wrong
man. I'm chicken-hearted, that's all.

In this instance, the Romeos’ direct experience led them to perceive
the “typical” crime as one involving neighbourhood children or delivery boys
employed at the store. Accordingly, theirs was not a punitive or retributive
attitude to delinquency and the consequences appropriate to it. Rather, they
saw such activity more as a problem to be managed by the combined efforts
of parents, police and victims. They appeared to appreciate that theirs was
necessarily a continuing vulnerability, for depredation by neighbourhood
children and employees was an ineradicable feature of their residential and
occupational environment,

It is interesting to compare these attitudes to those elicited from Mrs.
Romeo in connection with her attendance as a witness at a manslaughter
trial (having previously, at the request of the police, identified the body of
her cousin, killed by her common-law husband of five years during the last
of a series of drunken assaults). Apart from the repertoire of anecdotes Mrs,
Romeo derived from the trial (e.g., witnesses, despite injunctions to the con-
trary, pooling their evidence in the isolation of the witness room), the
experience also offers insights into the attitudes to more serious crimes, and
more importantly, to crimes in which she is not herself directly involved but
can see herself as a symbolic victim.

Although Mrs. Romeo knew her cousin only vaguely and, indeed, was
anxious to dissociate herself from her because of her “poor reputation”, she
believed the death to have been the almost inevitable result of a series of
brutal assaults over the history of the relationship. When the offender was
convicted and sentenced to ten years imprisonment, Mrs. Romeo felt satisfied
that he had been appropriately punished. She was upset, however, that this
sentence might possibly be mitigated by parole, believing that this particular
offender was manifestly not entitled to such relief because of his demonstrated
propensity for violent assaults. On the other hand, she was quick to explain
that if she herseif were killed by her husband in an atypical fit of rage, it
would be most unfair if he were to be given an equivalent penalty.

Mrs. Romeo: [When asked what she thought about parole as such]
I think maybe in a lot of cases it’s good, but if I can bring this out—
if my husband and I, all of a sudden, he came home drunk--he
doesn’t even drink. But if he came home drunk--he's never abused
me, I've lived with him for years, and he come home drunk and he
beat me up for some unknown reasons, but something he got in his
stupid head this one particular time, and he had to get even, and he
had no intention of killing me but he was trying to get even and he
whacked me all over the place, and I died as a result of it. To me,
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he should pot get the same treatment—if he even went to jail it
would be terrible because he didn’t mean to kill me and he wasn’t
over a period of time beating me and abusing me. It was a one-shot
effort, he went crazy one night and lost his head, sort of thing. He
shouldn’t be punished the same way as someone who, over a period
of time, was doing the same thing repeatedly, repeatedly, the police
are called all the time, and bothered all the time, and the ncighbours
are bothered all the time. This to me is different than somebody who
does one thing once in a fit of temper or a fit of jealousy or a fit of
anything. I can understand. I think anybody can lose control at one
time if their circumstances are just the way they are, This is what I
was saying about kids. You can't treat everything the same. Every-
thing’s got to be treated on its own. And this man to me didn't get
enough [becanse he will be out on parole in 34 years).

Her distinction between the two cases is significant for two reasons:
(1) it reaffirms her previcus indications that the severity of the sentence
should depend as much, if not more, on the offender as on his offence; and
(2) it suggests that if opportunities were made available for relaying to the
victim an expanded appreciation of the offender’s characteristics, victims
(both real and symbolic) would be less punitively-inclined than conventional

wisdom might supgest,
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1. The Adjudicative Ideal

Primitive dispute resolution involved at Jcast two processes, reciprocal
accommodation through customary law! and reciprocal attempts at deter-
mination through force. Although contemporary conflict resolution involves
the same basic clements, the processes of resolution have been formalized: a
large part of the customary law has been transformed into legisiation and
regulation, and the state has acquired a monopoly of authority over the
exercise of force. The appropriation from the original actors, their kin and
kadis?, of the jurisdiction to regulate conflict resolution entailed the develop-
ment of mechanisms for participant involvement suited to the reality of the
new locus of ultimate authority,

One such development (and the one with which we are here principally
concerned) was that of adjudication. Fuller described the emergence of
adjudication as one of the features of the transition from “a condition of
anarchy to despotism toward something deserving the name of the rule of
law.”® Ideally, adjudication is described as a mechanism which accords to
members of the community a formal opportunity for participation in their
social ordering.* It provides an institutionally guaranteed construct of pro-
cedures through which a party may participate in determinations which
affect his interests by presenting proofs and arguments to an impartial
arbiter for a decision in his favor,

The obligation of impartiality dictates that the arbiter be so located
in institutional terms that his position will not be affected by the outcome of
individual cases. In his efforts to effect a determination of the disputes pre-
sented to him, he is obliged to be independent both of the need for direct
alliance with one or the other of the disputants and of the opportunity to
enhance his own social position by his determination. Only thus is it possible
to immunize the arbiter from the need for partisan alliances and the com-
promising effect such alliances would have upon his unique moral position.
The arbiter is accordingly required to be detached, morally, emotionally,
and financially from the matrix of the disputc if his decision is to be
accepted as comclusive.

The esscnce of adjudication, however, resides less in the office of the
arbiter or judge than in the procedures by which the participants arc guaran-
teed an opportunity to affect the outcome. The adjudicative mechanism is
predominantly characterized by the proccdural restraints imposcd on the
arbiter, obliging him to be both passive and impartial. Thus, the proofs and
arguments must be presented to him by the participants or their representa-
tives: he is not {0 seek them out on his own initiative, As a consequence, an
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adversarial component becomes an integral feature of the machinery of adjudi-
cation, for it the arbiter is to be restrained from initiating investigations into
disputes, some alternative techniqgue must be introduced to perform that
function,

The constitution of the adjudicative mechanism, with its requirement
that the arbiter be professionally detached from the problem and its out-
come and that the issue be presented within a construct of adversarial pro-
cedures, predicates an inhcrent institutional need for conflict maintenance.’
The adjudicative system is structured to employ the conflict which inheres in 2
given problem unit, channelling it through an adversarial framework in the
expectation that it will act to define the issues into a formula amenable
to the application of adjudicative solutions. Becanse the mechanism is
designed to exploit only the conflict factor, the relatively greater emphasis on
discord tends to submerge any corresponding potential for harmony which
might subsist in the problem presented for assessment. The parties are
thus encouraged to present their proofs and arguments as forcefully as
possible, and because it is procedurally irrelevant, to ignore the potential
for accommodation,

The virtue of the adversarial component is that it operates to polarize
the disputants’ positions and thereby facilitates identification of the issues or
conflict factors in a form suitable for adjudicative solutions. Its deficiency,
however, is that its structural dependency on conflict maintenance, albeit
necessary to reformulate the problem for adjudicative purposes, converts
the problem unit into one which is defined exclusively in terms of conflict.

It is in large part this need to redefine problems in terms of their con-
tribution to the conflict ethic which makes adjudication an inadequate medium
for resolution of the types of conflict peculiar to pre-existing relationships.

Where the association which precedes the conflict is casnal, brief, or
otherwise of relatively uncomplicated proportions—or, indeed, where the
conflict itself constitutes and circumscribes the prior association—adjudication
represents an appropriate mechanism for conflict resolution. In most such
mnstances there will be no substantial differential in perceptions of the problem
between litigants and arbiter when it is submitted to redefinition in terms of
its contribution to the conflict ethic. An interaction betwcen strangers, as
for example, an assault cornmitted by an offender with no prior connection
to the victim, in which the conflict or assault represents the extent of the
association, presents an ideal opportunity for adjudication. The event is
amenable to definition exclusively in terms of conflict and the normative
criteria available to the adjudicative apparatus can be applied directly to a
factual base mutually perceived by actors and arbiter alike. The adjudicative
mechanism is in fact best equipped for the social task of assessing the
propriety of conduct on an impersonal, act-oriented basis.® It is acts, not
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persons or their relationships to one another, that are declared proper or
improper under the relevant provisions of the law.

Where, however, the conflict is in fact generated by a prior association
with a history of psychological, emotional and legal nexus between the par-
ticipants, such problems are not easily accommodated to resolution through
adjudication. An assault committed by a husband upon a wife, for example,
may provide an opportunity for adjudicative intervention, but the mechanism
is designed to interpret only the conflict and accordingly cannot locate the
assault in any meaningful way in the context of the relationship—a relation-
ship characterized by an intricate and reciprocating balance of psychological,
emotional and legal connections. The same structural characteristics which
equip adjudication for determinations as to the propriety of conduct on an
impersonal, act-oriented basis limit, if not preclude, its utility for relationship-
oriented social ordering.

The adjudicative structures are not designed, in other words, for the
resolution of what Fuller has termed “polycentric” problems, i.e., problems
in which the constituent elements are so related as to be reciprocally inter-
acting, with a determination of one facet of the problem reordering the
balance and alipnment of the others.” Continuing relationships tend to
generate polycentric or multi-dimensional problems; and, indeed, such conflict
is as much a characteristic of relationships as harmony, for it is the shifting
ratio of one to the other which defines the relationship.?

Although the assaults mentioned in the preceding examples, one between
strangers and the other between husband and wife, are sufficiently similar
to permit an adjudicative intervemtion, they are so markedly different in
terms of their sources that only the former will permit an adjudicative
resolution. Different sources of conflict may require a different type of
mechanism for their resolution. As the source of conflict moves from a context
of casual, brief or otherwise uncomplicated associations to a context of
bilaterat monopoly relationships, the contribution of adjudication to conflict
resolution becomes correspondingly less productive.

2, Conflict Abstraction in the Criminal Process

Adjudication is presently the only forum recognized as legitimate for
resolution of conflict which permits of a criminal definition, whether the oc-
currence represents an armed robbery involving a victim and offender who
are essentially strangers or a common assault between husband and wife.
On a more generalized Jevel, the adjudicative forum is made to serve as a
mechanism for conflict resolution both in cases where the event constitutes
and defines the relationship, i.e. criminal events involving strangers, and
where the relationship gencrates the criminal event, an event grounded in
and representing but one facet of that prior relationship.
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Because the criminal process has extended to adjudication a virtually
exclusive franchise for resolution of criminally-defined conflict, it becomes
necessary to examine in some detail the processes by which the conflict
potential is abstracted from a given problem unit and used to reformulate the
problem into one amenable to the application of adjudicative solutions. This
process of abstraction is central to an understanding of the role of conflict
maintenance in the adjudicative mechanism.

(1) Conflicts of Interests

To assist in this understanding, it is helpful to employ Aubert’s con-
ceptual distinction between conflicts of interests and conflicts of values or
beliefs.” The problems presented for adjudication may thus be characterized
in either of two ways, depending upon the base of the conflict. In this con-
text, conflict per se simply refers to a state of tension between two actors
irrespective of its origins and the routes followed for its termination.

Conflict grounded wupon competing interests may be said to
derive from a situation of scarcity of power, authority or commodities: both
actors seek a common value or commodity, the availability or supply of
which is limited.™® This type of conflict is perhaps best illustrated by the
operation of the market economy, with the vendor anxious to command the
best price possible for his goods and the purchaser anxious to acquire the
goods as cheaply as possible. It is in the mutual interests of both parties that
the conflict potential in such situations not be realized and that an agreement
be reached through concessions in their respective positions. The agreement,
however, will not derive from an adjustment of their ethical commitiments to
the price of the commodity, but rather from a shared interest in minimizing
the likelihood of maximal loss on both sides. For the purchaser to decline to
buy or the vendor to sell would represent an undesirable outcome from the
point of view of both parties. They will therefore be prepared to negotiate a
compromise in accordance with their respective preferences and intercsts
under the given market conditions.

The significant characteristic of conflicts of interests is thus that they are
soluble without resort to normative criteria. There need not, in other words,
be an expansion of the conflict into competing moral or ethical commitments
because there is a consensus on the intrinsic value of the object of the trans-
action. Each party to the transaction is encouraged to operate within his own
value system according to his perception of his interests and to avoid con-
ceptualizing his position in normative or cthical terms. A successful outcome
in a situation of conflicting interests is thus not assessed in strictly com-
petitive terms: it is not winning relative to one’s adversary, but rather gain-
ing relative to one’s own valve system.'* Conscquently, except in cases of
pure conflict,’ there will always be a possibility for resolution of the compet-
ing interests by negotiation, by accommodation, or by avoidance of mutually
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damaging behaviour because the interests of the parties are not mutually
exclusive.

It is this duality of harmony and discord, of common and competing
interests, which creates the possibility of avoiding a mutually damaging out-
come. The shifting ratio of consensus over the intrinsic value of the object
and conflict over its cost or availability provides an opportunity for con-
ducting the transaction in a way which minimizes damage. As Schelling ob-
served, “Mutual dependence is part of the logical structure [of the conflict of
interest situation] and demands some form of collaboration or mutual accom-
modation—tacit, if not explicit—even if only in the avoidance of mutual
disaster.”® The potential for accommodation is thus as important a dynamic as
the element of conflict. It is for this reason that mechanisms which permit
accommodation or megotiation are appropriate for resolution of disputes
grounded in a conflict of interests.

(2) Dissensus

Competing interests do not necessarily entail any disagreement concern-
ing facts or values. Indeed, as previously indicated, a conflict of interests
predicates a consensus, at least on the intrinsic worth of the object of the
competition. Although the area of consensus may be closely circumscribed,
the fact that it subsists at all in any interest conflict is significant, for it pro-
vides the dynamic or motivating incentive for effecting a mutually satisfactory
outcome through negotiation.

A conflict of values, on the other hand, is based upon a dissensus con-
cerning the normative status or propriety of a social object or event, and is
accordingly both more fundamental and less amenable to resolution through
negotiation. Although the ideology of the market place discourages tendencies
to interpret conflict as a matter of principle, guilt or responsibility, conflicts of
interest in other contexts may evolve into a dissensus over values or dis-
sensus over facts or both. This reformulation of the conflict will cccur when
the antagonists connect their interests with a system of ethical or moral
precedents which is external to and transcends the value systems peculiar to
the individual antagonists. When the conflict of inferests is transformed into
a dissensus over values, the conflict becomes more difficult to resolve by
negotiation because the issue becomes one of individual responsibility with
reference to an external value system. At the same time, however, this trans~
formation from conflict to dissensus may open the dispute up to resolution
through mediums other than negotiation. “To put it very simply: As long as a
conflict of interest remains relatively pure fvalue-free, in this comtext], it is
amenable to solutions through bargaining and compromise, on the condition
that there is something to give and something to take on both sides. . . . When
a clash of interests has become associated with a dissensus, bargaining and
compromise may be harder to achieve, while the conflict has, on the other
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hand, become amenable to a solution through the intervention of law in the
broadest sense, ™14

Aubert went on to suggest that the transformation from conflict to dis-
sensus could occur in two ways, either spontaneously, as an inevitable conse-
quence of the escalation of the conflict, or alternatively, as a consequence of
the structure of the conflict-solving mechanism.® If conflicts progress toward
a solution, they may do so in one of two major ways: through bargaining
and compromise, or through law and the application of norms to established
facts. In a sense, the former conflict-solving mechanism presupposes that the
conflict is handled as a conflict of interest, while the latter presupposes that it
be handled as a dissensus over facts or norms, although the underlying
opposition of interests may be fully recognized. Thus, there is a correspon-
dence between the two sources of conflict and the two mechanisms for solu-
tion. This is not to say that the source of the conflict will fully determine
the mechanism of solution, but it can be suggested that conflicts may be
transformed when they pass from the stage of aggravation to the stage of
solution, and this may often be dependent upon the availability and effec-
tiveness of the existing apparatus for conflict resolution. I, as in the crimi-
nal context, the only mechanism is that of adjudication, a conflict of intercst
must necessarily be reformulated as a disscnsus, a conflict of value or belief,
It may well be that this transformation wilt have already occurred spontane-
ously, prior to the intervention of the adjudicative apparatus, thus making
it insoluble through compromise. 1f the transformation has nol alrcady
occurred, however, it must be effected before the parties can engage in cflec-
tive litigation, Tn this sense, therefore, when a conflict of interest is presented
for adjudication, the adversaries will be forced by the conflict-solving mech-
anism to formulate their opposing interests as a dissensus over facts or law
or both.

3. Adjudicative Structures and Normative Solutions

Adjudication, as a mechanism for conflict resolution, is structurally
equipped only for the application of normative solutions. The apparatus must
necessarily function by producing normative conclusions on an impersonal,
~act-oriented basis. Tt is not designed to assess conflict in a causal-functional
matrix and then proceed to resolve that conflict by removing the cause of the
dissension, as, for example, a physician js able to identify the source or canse
of discase and proceed to eliminate the malignancy. When the arbiter is re-
cruited to impose order on a conffict of interest sitnation, he can of course
identify the source of the conflict as being the limited availability of the
object of the competition. The cobservation that the source of the conflict
derives from a condition of scarcity of goods, power or authority, however,
does not imply the solution for this scarcity makes for a certain immutability
in the causes of interpersonal conflict. It is not within the power of the arbiter
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to extend the availability of the sought-after commodity and he must there-
fore make a determination as to its distribution. He will accordingly be forced
to abandon a process of determination which equates causes directly with
solutions; that is, he must abandon attempis to remove the causes of conflict
and search for a process which will permit him to make a determination as
to the way in which the scarce commodity is to be distributed. This determi-
nation will thus involve a search for indices of entitlerment which in turn
entails a reconceptualization of the conflict according to the norms of dis-
tributive justice. For the arbiter to observe, for example, that both parties
are competing for an object of limited availability and that one or the other
of the parties has more of that limited commaodity than his needs require is to
arrive at a normative conclusion that that party is too greedy, too selfish or
whatever. Whenever the arbiter looks for causes of interpersonal conflict he
is likely to find acts which imply responsibility and lie open to evaluation in
normative terms. The search for an adjudicative solution will therefore
necessarily imply reference to a normative structure; accordingly, if the con-
flict has not been reconceptualized prior to its presentation to the adjudicative
apparatus, this transformation must be effected to make the problem eligible
for the application of normative solutions.

When a conflict of interests is tendered for adjudication, thercfore, the
conflict potential must be abstracted and transformed into a dissensus in
order to accommodate the problem to the problem-solving mechanism—a
mechanism designed to arrive at solutions only through manipilation or
ordering on a normative, act-oriented basis, The consequence is that a clash of
interests will thereafter be formulated as a disagreement concerning either
certain facts in the past or concerning what norms to apply to the existing
state of affairs, or both. Whether the solution harmonizes two contrasting sets
of needs and plans for the future is no longer material. The problem has
been objectivized and a solution can now be reached by an outsider who
knows the rules of cvidence and is able to perform logical manipulations
within a normative structure. By comparing the available facts with the not-
mative precedents, he can arrive at a verdict,

4. Norm Definition and the Responsibilities of Social Control

As indicated previously, the adjudicative apparatus is ideally character-
ized by (1) a construct of adversial procedures designed to redefine the
issues into a formula amenable to adjudicative solutions, and {2) an impartial
arbiter whose social position is independent of the outcome of any given
determination, This second feature is designed to preclude the possibility of
the arbiter making normative alliances with either of the participants, for to
do so would jeopardize his status as an impartial third party. His unique moral
position would be compromised if, although his interests differ from those
of the disputants, he were in normative terms to become one in a subgroup
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of two. The need for an institutional guarantee of impartiality therefore
implicitly dictates that the normative structure be external to the private value
systems of the individual litigants. In the criminal context this latter require-
ment is of course fulfilled by the criminal law, which provides a definitive
value system with reference to which the arbiter can assign legal responsibility
for conflict.

The deference to an ¢xternal normative system, while necessary to pro-
tect the institutional status impartiality, also means that criminal adjudication
will have something of a bifurcated responsibility; it has a responsibility to
criminal litigants to operate as a forum for conflict resolution and a respon-
sibility to itself as a social institution to maintain the primacy of its normative
structures. In the course of fulfilling this latter responsibility, the function
of conflict resolution is subordinated to the social task of maintaining con-
formity with the law.28

The responsibility to serve as a vehicle for norm definition and social
control disposes the adjudicative apparatus to become differentiated from its
explicit function as posited by Fuller, that of providing an opportunity for
participation to those affected by social decisions. With the subordination of
the function of conflict resolution comes a corresponding potential for subor-
dination of the interests of the original participants. The extension of the
universe of considerations to incorporate the institutional needs of the inter-
venor makes it a virtual cerfainty that the interests of the immediate litigants
will be superceded by those of the intervenor,'? at least to the extent that
they are inconsistent with the intervenor’s inferests in maintaining the
supremacy of its value system. The institutional premise appears to be that
the public interest resides exclusively in maintaining conformity with the law
—a premise which precludes the possibility that the public interest might be
better served if, at least in the first instance, the participants were to be given
an opportunity to arrive at an outcome within their own terms of rclevance.
In the result, not only must the disputants and their problem be defined in
terms of a contribution fo thc conflict ethic, but that contribution will be
determined by reference to considerations external to the conflict itself,
namely, the responsibility vested in the adjudicative mechanism for the

“demonstration and reenforcement of societal norms,

It is at this point that criminal adjudication comes to resemble the
so-called zero-sum game.'f The original problem unit, whether a conflict of
interests or a conflict of particularistic values, has been transformed into a
normative dissensus. The value system within which responsibility is to be
allocated, however, must necessarily be external to that of the disputants in
order to protect the arbiter from the need for partisan alliances and thereby
to assure his impartiality. The institutional pressures to maintain the hegemony
of its value system immunize the normative structures to reshaping through
efforts at negotiation or compromise by the antagonists. When the parties are
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polarized into normative positions vis-a-vis an external, inflexible refcrence
point, the potential for compromise is eliminated from the logical structure
and assigned to the realm of the legally and procedurally irrelevant. When
there is no scope for mutual accommodation, no commen interest even in
avoiding mutual disaster, the interests of the partics cease to be rcciprocally
dependent; indeed, they have been rendered mutually exclusive. Gains are
thus no longer secured relative to on¢’s own value system, but rather relative
to a fixed, external value structure. A gain by one party is accordingly a
direct loss to his opponent and the interaction qualifics as a zero-sum game.

This is not to suggest that zero-sum games have no place in the process
of conflict resclution. Where the conflict derives from and constitutes the
extent of the nexus—Ilegal, moral, ethical and psychic—between the actors,
the adjudicative process of conflict abstraction will produce a relatively con-
sistent perception of the interaction, common to all participants, complainant,
defendant and intervenor alike. Im most such situations, the victim’s sole
interest lies in having a value recognized or restored to him, whether his
physical integrity or property. The offender may either acknowledge or deny
the claim, but in either event will do so within the same or equivalent terms
of relevance. In other words, adjudication is perfectly suited to the resolution
or determination of conflict between strangers. Where, however, the conflict
derives from and represents but one facet of a continuing association, this
process of abstraction creates a substantial differential in perceptions of the
interaction as between complainant, defendant and intervenor. Here, the
structural dependency on conflict maintenance and abstraction to create a
problem amenable to normative, zero-sum solution operates to objectivize
the relationship, to submerge the potential for harmony, to make reciprocity
and interdependence irrelevant, and to render the parties professional
strangers,

5. Victims and Offenders: Normative Careers in the Criminal Process

To this point, it has been suggested that problems tendered for adju-
dication must first be subjected to a process of abstraction to accommodate
the problem to the problem-solving mechanism. This process of abstraction
operates initially to exploit the conflict potential in the problem unit and
secondly to reformulate conflicts of interests or conflicts of facts or values
(if the transformation should occur spontaneously prior to the adjudicative
intervention) into a normative dissensus with reference to a relatively fixed
and necessarily external value system. The institutional pressures to maintain
the integrity of its normative structures, however, creatc a potential for
subordination of the interests of the litigants in resolution of their dispute to
the larger social interests of the adjudicative mechanism itself. As a con-
sequence, the litigants and their interests will be redefined in terms consistent
with their representative utility for fulfilling the institutional responsibilities
of demonstration and re-enforcement of societal norms.
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(1} The Normative Career of the Victim

A redefinition of the complainant or victim is thus effected by rec-
ognizing and supporting only those of his interests which are coasistent
with the value system administered by the adjudicative apparatus. This
differential recognition of interests was an historical consequence of the
evolution of the concept of crime. Whereas crime had previously been
understood as a violation of the victim’s interests, it came to be interpreted
as a social disturbance and a threat to the statc interest in maintaining
order.’® With the institutionalization of the processes of conflict reselution,
the victim was correspondingly relicved of both the responsibility and the
right to scck redress through his own initiatives, whether by accommodation
through customary law or by attempts at determination through force. As the
responsibility for criminal justice was appropriated by the state, the victim
was deprived of the power to decide the penal consequences of crime. In
the course of the transfer of responsibility for redress from victim to state,
certain of the victim’s interests were accorded formal recognition; in cffect, to
the extent that they were recognized as consistent with those of the state
in preserving public order, etc., the victim’s interests were assimilated by the
state, There was, in other words, a declaration of symmetry between certain
of the victim’s intcrests and those of the state. Other of the victiny's interests,
lacking formal rccoguition, were either lost or relegated to other forums
for redress.

Thus, for example, there will be support for the victim’s interest in
having a value recognized or restored to him, whether the physical integrity
of his person or his property. Recognition will not be accorded, however,
to the victim’s interest in renegotiation of his position relative to the offender
in the context of a continuing association. The process of abstraction cannot
countenance the possibility that the victim might attach a greater value to
a determination which provides for some measure of continuing rcciprocity
or interdependence with the offender.

Moreover, to recognize and support only the victim’s interest in his
physical integrity is necessarily to ignore his share of the responsibility for
precipitating the criminal event. That is, for the victim to be redefined in
“terms of his representative capacity for demonstration of the value of
physical integrity is to ignore those factors which imply some measure of
responsibility to the victim for precipitating thc event. Issues of reciprocal
responsibility must necessarily be excluded from the adjudicative process
because such issues do not permit an unequivocal normative reformulation.
Only those factors which make a specific and unambiguous contribution to
the zero-sum format of the adjudicative process will be permitted entry to
the frame of relevance.??

The institutional capacity to abstract only those factors which permit
redefinition within a zero-sum medium precludes any inquiry into issues
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of functional responsibility. Thus, rather than viewing the criminal event
as a potentially complex set of interactions involving victim, offender, police
and, indeed, the adjudicative apparatus itself, a one-dimensional matrix is
imposed on the event: those factors which do not militate unequivocally
for the values residing in the normative structures will be blurred or other-
wise ignored. The limitations inberent in the structure of the adjudicative
mechanism preclude an integrated view of the role of the victim, both in
terms of compensation and of recognition of his functional responsibility for
the cvent. The victim has in effect been relieved of responsibility for seck-
ing redress through his own initiatives and, concurrentiy, of responsibility
for his contribution to the criminal event. In the result, the victim becomes
a normative and evidentiary vehicle for the demonstration and re-enforce-
ment of societal norms, His role in generating the conflict is ignored because
of its resistance to one-dimensional, normative reformulation in the allo-
cation of responsibility; his role in the process of adjudication is restricted
except to the extent that he can provide an evidentiary base for assessing
the gravity of the offence.

(2) The Normative Career of the Offender

Similarly, the other principal in the criminal event, the offender,
undergoes a form of redefinition to equip him for his normative carcer.
The structural needs of the adjudicative apparatus to limit the dissensus
to some manageable proportions require that the offender’s role be asscssed
within a universe of legal rclevance which confines the inquiry to the Iast
link in the chain of events. Those traits which characterize the offender in
the immediate context of the criminal event are thus extracted and pro-
claimed as representative of the whole. The offender is redefined in event-
specific terms and thus rendered eligible for an unequivocal allocation of
legal responsibility. By locating responsibility with the offender, he is ascribed
a legal status which permits his exploitation as a normative vehicle for
emphasizing and compelling conformity with the law.

There will normally be a close conjunction of legal and functional
responsibility in those criminal cvents which occur between strangers. The
perceptions, legal and functional, which emcrge from such events will for
the most part be symmetrical as between victim, offender and arbiter. Where,
however, the cvent is itself the product of an escalation of conflict in the
context of a continuing association, there must necessarily be a certain
disjunctiveness betwecen the arbiter’s assignment of legal responsibility and
the litigants” perception of functional responsibility.

The allocation of exclusive legal responsibility to an offender whe may
feel entitled to share causal/functional responsibility with his victim cannot
but operate as an impediment to the realignment of that relationship. The
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asymmetrical perceptions of responsibility produced by the adjudicative
process confer upon the victim a form of licence to ignore his contribution
to the criminal event and create the appearance of a normative alliance be-
tween victim and arbiter. It is of course a rather limited alliance, as support is
extended only to those of the victim’s interests which qualify him for his
own normative career in the criminal process. The effect is nevertheless
to range against the offender both the victim and the monopoly of legiti-
mate force represented by the arbiter. This alignment of forces around an
objectivized conflict between professional strangers evokes a corresponding
entrenchment and resistance on the part of the offender to acknowledge
his responsibility to the victim.

In the result, both victim and offender are redefined in a plane co-
extensive with the interests of the adjudicative apparatus in securing con-
formity with its normative structures. To the extent that the interests of
the litigants in obtaining a resolution of their conflict are inconsistent with
those of the conflict-resolving mechanism, adjudication is inadequate as a
medinm for participation by those affected by the processes of social
dectsion. It would appear, in other words, that adjudication, as a forum
for conflict resolution, is of maximal utility only where there is a symmetry
of interests between victim and offender in resolution of their conflict on
the one hand, and the adjudicative apparatus in maintaining the primacy of
its value system on the other 2

6. Adjudication in the Criminal Process: Ideal and Reality

The discussion to this point has been premised on the assumption that
the criminal process is defined by adjudication. The image conveyed was one
in which the parties and their representatives were ranged aggressively against
each other, directing the conflict through a construct of adversarial pro-
cedures toward a definitive win/loss owtcome in a forum designed for zero-
sim determinations. Because of the need to impose manageable dimensions
on the conflict and to accommodate the problem to the normative options
available to the adjudicative mechanism, the conflict zone was necessarily
confined to a dissensus over facts or values in the immediate context of the
“criminal event, These limitations on the frame of relevance created an oppor-
tunity for the victim and offender to acquire two divergent and asymmetrical
sets of pereeptions with respect to their relative responsibilities, legal and
functional, for precipitating the criminal event, This differential in percep-
tions derived from the phenomenon of subordination: the pressures on the
adjudicative apparatus to maintain the primacy of its value system tended to
subordinate the immediate interests of the litigants in obtaining a resolution
of their specific conflict, and to propel the litigants themselves into normative
carcers. Unless the victim and offender were strangers, however, their nor-
mative careers were inclined to be out of phase with their perceptions of
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functional responsibility. Moreover, their disjunctiveness was further ampli-
fied as their perceptions of responsibility merged with the arbiter’s interpreta-
tion of legal responsibility. The victim’s contribution to the criminal event
became legally irrelevant and the offender’s became that which could be
proved against him. Such career-oriented perceptions of responsibility could
not but limit the process’ educative potential, particularly with respect to that
conflict in which the need was for a reshaping of personal relationships.

In reality, however, adjudication docs not define the criminal process.
It is instead a system of pre-trial negotiation in which the overwhelming
majority of cases are terminated by a plea of guilty.” As a consequence,
neither issues of functional responsibility, nor, indeed, of legal responsi-
bility are submitted to scrutiny through the application of adversarial
procedures. Rather, the recruiting of litigants for normative careers is
generally a cooperative enterprise of the professional adversaries, counsel
for the crown and counsel for the accused. It is they who negotiate careers for
their respective “clients”, victim and offender, and present their com-
promises to the arbiter for formal ratification and imposition of sanctions.?
Reference to the adjudicative forum often indicates a failure at compromise
by the parties to the dispute, particularly if that dispute has been generated
from a pre-existing relationship between victim and offender. That such
conflict should engage the full range of the adjudicative apparatus by trial,
however, generally indicates a failure at compromise by their professional
representatives. While the low-visibility of such negotiations precludes
precise assessment, it is perhaps a fair statement that virtually all guilty
pleas are a product of negotiation, either between police and accused or,
where the accused is represented by counsel, between crown and defence:
in exchange for forfeiting the option of trial, the accused is granted a reduc-
tion of charges or a neutralization of aggravating circumstances.?*

That the preponderance of occurrences destined for adjudication should
conclude by a negotiated plea of guilty, however, does not imply that the
conflicit unit has finally succumbed to a resolution through accommodation.
Rather, the anomaly is presented of a conflict which has proved intransigently
resistent to resolution arriving at the adjudicative forum—a conflict resolu-
tion mechanism which structurally precludes accommodation—where a
compromise is imposed on it, often by the very actors charged with respon-
sibility for employing the adversary procedures. The adjudicative forum,
theoretically incompatible with negotiation, is converted by opcrational con-
cerns into a forum of justice by negotiation. The cooperation induced,
however, is not between victim and offender, but rather between crown and
defence in accordance with interests which may be largely independent of the
victim and offender.

If the litigants could be said to control their roles in the process, the
adjudicative ideal would resemble the zero-sum game. In fact, however, that
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control resides with the professional adversaries, with the consequence that
the reality of the adjudicative forum more closcly resembles the mixed-
motive than the zero-sum game.?® The professional adversaries appropriate
the responsibilities for conduct of the litigation, becoming themselves the
major protagonists and producing a conflict unit in which the “goals of the
players are partially coincident and partially in conflict.”?¢ Thus, although
the adjudicative mechanism is predicated upon an ethic of genuine conflict,
there are pressurcs to negotiate, to accommodate, to cooperatc—pressures
which derive from nceds peculiar to the professional adversarics and their
own bilateral rclationship. There is, in other words, a factor of inter-
dependence built into the logical structure of the relationship between the
professional litigants,

The reciprocity between crown and defence is chiefly a product of two
characteristics of the prosecutor’s role, his quasi-magisterial function and
his administrative responsibilities for expediting the work-load of the court.?”
The prosecutor performs a guasi-magisterial function in the scuse that he is
the last administrative check on police charging decisions and must accord-
ingly assess the propriety of consigning particular cases from the police to
the judicial sector. In institutional terms, he is located at the juncture between
the operation of the presumption of administrative regularity and the pre-
sumption of innocence. It is thus his responsibility to ratify or reject the prior
workings of the principle of administrative regularity by which the case was
identified as eligible for proccessing in the judicial sector. Te maintain the
authority requisite to command this unique position vis-4-vis both the police
and the arbiter, it is important that the crown not be seen to lose. At the
same time, the crown is not particularly anxious to win if a victory is to
involve a full-blown trial. A decision by the defence to contest the issue of
guilt by trial represents both an affront to the prosecutor’s ratification of the
presumption of administrative regularity and a threat to his precariously-
balanced workload.

The prosecutor’s dependence on guilty pleas thus modifies the traditional
role of defense counsel, transforming him from advocaie to coach, for his
-efficiency is in large measure dependent on his understanding of the needs
of his professional counterpart in the conflict system. The premium on guilty
pleas makes them something of a commodity of exchange, facilitating trans-
actions in which a reduction of charges, either in kind or quantity, or a blur-
ring or omission of the more provocative qualities of the crown’s case can be
purchased by a plea of guilty.

Thus, even in a conflict system theoretically designed to preclude com-
promise, there are substantial pressures which make for a “regression to a
state of cooperation”.?® The cooperation, however, is achieved by subordinat-
ing the interests of the litigants to those of the crown and defence in their
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own relationship of bilateral monopoly. These actors wiil produce a coopera-
tive determination, expressed in a formula compatible with the norms to
which the adjudicative apparatus is committed, but onc which has never-
theless been re-interpreted and modified by operational concerns peculiar to
the professional participants. Apart, therefore, from the theoretical limita-
tions on adjudication which derive from the abstraction nccessary to accom-
modate the problem unit to the mechanism intended for its resolution, there
are operational limitations deriving from the pressures on the adjudicative
forum and its personnel to cooperate, or if not overtly cooperate, to inter-
vene and supercede the interests of the litigants. In the result, the interests
of the litigants will be submitted, either alternatively or sequentially, to at least
two levels of absiraction: (1) to effect a redefinition of the parties and their
dispute to accord with the conflict ethic of the adjudicative mechanism, and
(2) to effect a redefinition of the appropriate normative selution to accord
with the operational concerns of the professional adversaries.

7. Alternatives to the Adjudicative Forum

Adjudication, then, does not define the criminal process. Trials by battle
are uopredictable and consequently pose a threat to the caseload management
needs of the professionals in the conflict system. Resort to adjudication is
therefore an undesiralle outcome from the point of view of the professional
adversaries, for their own relationships require that they “strive towards an
ever-widcning extension of the area of predictability and calewlability of
results,”™® The trial thus becomes the repository for termination of unsuc-
cessful attemps at pre-trial resolution. In a continuum of conflict resolution
mechanisms, adjudication represents the ultimate technique for disposition of
those items in the process which have proved resistent to other forms of inter-
vention, or, morc significantly perhaps, for disposition of those conflict units
which have not had access to lcgitimate, non-adjudicative forms of conflict
rcsolution.

It is, moreover, problematic whether it is helpful to retain the adjudi-
cative ideal as a paradigm or model with which to define the eriminal process.
Particularly in the context of continuing rclationships between victim and
offender, it would appear appropriate to develop forums in which the struc-
ture and dynamics of the conflict-solving device do not dictate a subordina-
tion of the interests of the litigants, forums in which conflict resolution per se
has a higher premium than the institutional commitment to maintaining the
primacy of its valuc system. If the adjudicative apparatus must necessarily
operate by polarizing and exploiting conflict, it is constitutionally unsuited
for the ordering of relationships in which interdependence and reciprocity are
part of the logical structure.

Moreover, conflict generated by continuing assccialions is not the most
appropriate vehicle for normative exploitation. If the needs of adjudication
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require that victims and offenders be recruited for mormative careers, it would
be preferable to enlist strangers at the outset, rather than employing adjudi-
cative interventions to create a clientele of professional strangers. Where the
critninal event is but one of a multiplicity of connections linking the parties
in a continuing association, it suggests the nced for conflict-solving mecha-
nisms in which the terms of reference extend beyond the legally relevant and
permit conflicts to move toward solutions on other than an impersonal, act-
oriented basis. The need, in other words, is for a visible, non-stigmatizing
medium which would permit the renegotiation and termination of relationships
in a context which alerts the parties to the social significance of their acts
and impresses upon them some appreciation of their relative functional
responsibility for conflict.

While adjudication is useful, and perhaps essential, for the effective
affirmation of societal norms, it is nevertheless a system which is predicated
on the assumption that there are irreconcilable diffierences between the parties.
That premise is incompatible with the requirements of relationship-oriented
social ordering and suggests that adjudication ought properly be employed
only when the need to impose controls on the consequences of conflict com-
pels its invocation. In this light, dyadic conflict within a context of continuing
bilateral relationships represents a unique potential for non-adjudicative dis-
pute resolution,
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NOTES

In the sense used by Lon L. Fuller in “Huwman Interaction and the Law", American
Journal of Jurisprudence, 14-15 (1969-70), 1-36, esp. pp. 2-5, viz. to designate a code that
develops out of human interactton and the concomitant need to facilitate the prediction of
social response; a “language of interackion'.

24 term adapted by Max Weber, Law in Economy and Society, {(New York: Simon &
Schuster, 1954), 213; employed by David Matza, Delinquency and Drift, (New York: John
Wiley and Sons, Inc, 1964), 119 to describe a variety of justice most closely approximated by
the family cour?; the judge or kadi operates with an extremely wide frame of relevance in
which, in principle, everything matters; and extended in this instance te include primitive
clan, tribal or community arbiters.

Lon L, Fuller, "Adjudication and the Rule of Law”, in L. Friedman and 5. Macaulay,
ed., Law and the Behavioural Sciences, (New York: The Bobbs-Merrill Company, Inc.,
1969), 736-745, at 740.

+1hid, Fuller makes the same point in virtually identical terms in “Collective Bargaining
and the Arbitrator”, Wisconsin Law Review, (1963) 3-46, at 19, adding that contracts,
elections and adjudication are all forms of social decision in which the affected party is
afforded an institutionally gnaranteed participation.

SJerome Skolnick, “Social Control in the Adversary System”, in Journal of Conflict
Reselution, 11(1967), 52-70, at 53: [A]l conflict systems share a similar problem of social
contral; that problem is conflict maintenance or the control of tendencies toward cooperation.”

sLon L. Fuller, “Mediation—Its Forms and Functions”, in 8. Cal. Law Review,
A4.(1970-71), 305-339, esp. pp. 328-330.

"Lon L. Fuller, “Adjudicaticn and the Rule of Law", supra, note 31, at 740.

%Georg Simmel, Conflict & The Web of Group Affiiliations, trans, by Kurt Wolff and
Reinhard Bendix, (Free Press: London, 1955), at p, I5:

[Tlhe vitality and the really organic structure . , . in order to attain a determinate
shape, needs some quantitative ratio of harmony and disharmony, of association and
competition, of favorable and unfavorable tendeticies.

*Wilhelm Aubert, “Competition and Dissensns: Two Types of Conflict and of Conflict
Reselution™, in Joeurnal of Conflict Resolution, T(1963), 26-42, at p, 27,

" 10n this point, see alse Lewis A. Coser, Continuities in The Study of Social Conflict,
(Free Press: New York, 1967) at pp. 20-30:

“The sources and incidence of conflicting behavior in each particolar system vary
according to the type of structure, the patterns of social mobility, of ascribing and
achieving status and of allocating scarce power and wealth, as well as the Jdegree
to which a specific form of distribution of power, resources, and status is accepted
by the component actors within the different subsystems. But if, within any social
structure, there exists an excess of claimants over opporfunities for adequate reward,
there avises strain and ceonflict. ... Any social systemn implies an allocation of
power, as well as wealth and status positions among individual actors and c¢om-
ponent subgroups, ... [Tlhere is never complete concordance between what
individuals and groups within a system consider their just due and the system of
allocation, Conflict ensues in the effort of various frostrated groups and individuals
to increase their share of gratification.”

227



“Thomas €. Schelling, The Straregy of Conflict, {Oxford University Press: London,
1963), 4.

2fbid, The term “pure conflict” refers to a degree of polarization in which accom-
muodation is precluded, with the consequence that a successful outcome is available only 1o
one party, and that outcome must necessarily be at the expense of the other party. The
example cited is that of unlimited warfare in which the mutual ambition i3 total annihilation
of the antageonist. As we shall see, however, pure conflict can also be used to describe the
position of the antagonists in the criminal adjudication process.

Brhid., §3.
Wilhelm Aubert, “Competition and Dissensus, etc.”, supra note 37, at 30-31.
BI5id., at 31-33,

*Vilhelm Aubert, “Courts and Conflict Resolution”, in Journal of Conflict Resolution,
11{1967) 40-31, at p. 41,

T(Oran R. Yeung, “Intermediaries: Additional Thoughts on Third Parties”, in Journal
rof Ceonflict Resolution, 16{1972), 51-65, at p. 52, n. 2:
If the intervening third partics are powerful players, for example, the Issues involved
in the jnteraction of the original players may be superseded, and the interests of
the original players may be overshadowed by the interests of the intervenors.

*“Thomas C. Schelling, The Strategy of Conflict, supra note 39, at p. 83,
*Stephen Schafer, The Victim and his Criminagl, (New York: Random House, 1968).

2t might well be suggested that this perspective accounts in part for the rather low
priority accorded (o the principle of compensation in the criminal process. Adihough the
principle is recognized in the Criminal Code and hence can be sajd to have been accorded
forma! recognition, the limitations on its theoretical scope and practical application suggest
that it is a principle which is not easily accommnodated within the adjudicative forum.

Section 653 of the Criminal Code permits an order against an offender convicted of
an indictable offence to pay “an amount by way of satisfactiorn or compensation for loss
or damage to property suffered by the applicant as 2 result of the commission of the
oflence.” The section is limited to property losses from indictable offences, and then only
on application by the person aggrieved. Section 663(e) empowers the courts to impose
conditions upon an offender if he is placed on probation, one of the possible conditions
being that the offender “make restitution or reparation to any person aggrieved or injured
by the commission of the cffence for the actual loss or damage sustained by that person as
a result thereof.” Although this provision allows for restitution in cases of bodily injury as
well as property loss, it can only be invoked where there is a probation order; moreover,
because it is limited only to “actual loss”, it is doubtful whether it extends to compensation
for pain and suffering.

In any event, thcse powers are used relatively infrequently by the courts. [See, for
example, Professor Allen M, Linden's paper, ‘Restitution, Compensation for Victims of
Crime and Capadian Criminal Law™, Law Reform Commission of Canada, Senlencing
Project.] The limitations on the scope and use of the powers of compensation and rcstitution
may to some extent derive from the fact that they raise issues of the victim’s functionat
responsibility for criminal events—issues which are not compatible with unequivocal deter-
minations with respect to guilt or innocence. Thus, although such interests may be accorded
formnal recognition, they may be incapable of refermulatien inte nnambignous normative
terms with reference to specific victims and offenders.

AIf at this point one should conclude that adiudication should be replaced or supplemented
as a mechanism for participation in the process of social ordering, one is apparently assigned
to the camp of the “behaviorists”. See Herbert L. Packer, The Limits of the Criminal Sanc-
tion, (Stanford: Stanford Unjversity Press, 1968), esp. pp. 12-13, where he characterizes as
behaviousists those who see the eccurrence of crime as merely onc sympiom among many that
social intervention is necessary; moral fault being incapable of definitive allocation, it is not
a factor in the decision te intervene, A somewhat more sympathetic representation is that of
Pant N, Savoy in “Toward & New Politics of Legal Education”, Yale Law Journal, 79 (1969-
70), 444-504, at 497:
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A number of psychiatrists, psychologists and sociologists are suggesting that it
might make more sense to view the phenomenon of crime as a process of social
nteraction in which the legal process itself plays a critical role, rather than seeing
it as an objectively given form of individual conduct, This kind of perspective
would require us to dismantle the entire conceptual apparatus of aefis reus and
mens req and to begin to understand crime not as the behaviour of an individual
offender, but as a complex set of offender-victim-police-court interactions.

It should be mentioned, however, that Packer, at p. 245 implicity recognized the
criminal process as an instrument of public policy; and at p. 69 he observed that “the
singular power of the criminal law resides not in its coercive effect on those caught in its
toils but rather in its effect on the rest of us™ That effect is seen, at p. 64, as a “complex
psyckological phenomenon meant primarily to <reate the conscious morality and the un-
conscious habitual controls ef the law-abiding.”

Curiously, however, Packer does not acknowledge the similarity between this position
and that of the behaviourists: if deterrence operates unconsciously to eliminate the necessily of
a conscious choice between geod and evil, this is presumably consistent with the position
attributed to the bchaviourists, that choice is externally conditiened and that, accordingly,
free will is an iHusion.

#Jerome H. Skolnick, Jusrice Without Trial, (New York: John Wiley & Sons, Inc,
1966), p. 13; John Hogarth, Senfencing as @ Human Process, (Toronto: University of
Toronto Press, 1971), p. 270.

®The term “clients” is employed somewhat tentatively in this context, particularly be-
cause crown counsel tend to assume a quasi-magisterial posiure, representing the interests
of the state rather than those of individual complainanis, Conversely, it may perhaps
similarly be questioned whether defence counsel can be said to represent clients for their
professional ethic tends to franslate itself more into a commitment to institutionalized pro-
cesses than a commilment to their clicnts. Thus, the Barrister's Qath for admission to the
Law Socicty of Upper Canada provides, in parl, that “[ijn fine, the Queen's interest and
your fellow citizens' you shall uphold and maintain according to the constitution and law
of this province™ The Canneons of Legal Ethics approved by the Canadian Bar Association
provide in Canon 1(1) that the lawyer “owes a duty to the State, to maintain its integrity
and its law and not to aid, cownsel or assist any man te act in any way contrary Lo those
laws”,

1t is significant that both the Barrister’s Oath and the Canons of Fthics appesr to
assume a symmelry of interests between the Queen/State and the ecitizen/client; or, alter-
natively, in the event of perceived dissonance, the first obligation is owed to the State. For
an excellent, if rather blunt, exposition of how these competing obligations tend to be
reconciled, particularly in the lower criminal courts, see Abraham Blumberg, Criminal
Fustice, (Chicago: Quadrangle Books, 1967),

*5ee, for example, the cbscrvations of Peter Laurie in Scotland Yard/A Study of the
Metropoiitan Police, (London: Penguin Books, 1972), at p. 218: “In the vast majority of
cases, the real trial is conducted privately and informally between the detective and ihe
accused in the privacy of a cell, or crouched in the court hall; the decision which they
come to 15 then quickly rubber-stamped by the court, whose only real function is to pass
sentence.”

Tt is likely ihat the British barrister's commitment to his role as an advocate, together
with the immunity from his client provided by the solicitor system, reduces the pressures om
cotnsel to make such accommodations; the primary rtesponsibility for nepotiation therefore
lies with the police. In the Canadian criminal context, thc commiiment to client representa-
tion rather than to instilutional processcs is slightly greater than in England, and lawyers are
accordingly inclined to take a more active role in these negotiations.

®“Thomas C. Schelling, The Strategy of Conflict, supra nole 39, at p. 89: The Mixed-
motive game is one in which there iz a “mixture of mutual depeadence and conflict, of
partnership and competition. .. . It deserves to be emphasized that non-zero sum games can as
properly be classed wnder theory of partnership as under theory of conflict.”

*p.S. Gallo, Jr. and C.G. McClintock, “Cooperative and Competitive Behavior in
Mixed-Motive Games”, in Journal of Conflict Resolution, 3(1965), 68-77, at p. 68.
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TJerome Skolnick, “Social Control in the Adversary Systern”, supra, note 33, esp.
pp. 57-59.

Skolnick, ibid., at p. 68,

®] ewis A. Coser, Continuities in the Study of Social Conflict, (New York: The Free
Press, 1970), 23,
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Foreword

In developing more detailed proposals on the basis of Principles of
Sentencing and Disposition (Working Paper No. 3) the Commission has
already issued working papers on Restitution and Compensation (No. 5) and
Fines (No. 6). The present working paper on Diversion has to be viewed in
the context of these other papers.

The Commission has been engaged almost from its inception in
exploring and developing the possibility of diversion and has conducted a
major experiment which is described in the background volume, “Studies on
Diversion”.

An examination of Diversion and its place in the administration of
criminal justice is necessary for several reasons. Too many forms of socially
problematic behaviour have been absorbed by the criminal law in recent
history and this trend needs to be reversed. One way of doing so is through
the process of decriminalization—the elimination of offences. This approach
unfortunately has not shown itself to be always successful. Even when
offences are eliminated, problematic behaviour often remains, has to be dealt
with, and may lead to the use of other charges. Diversion, in this context,
represents an approach which recognizes that problems exist and cannot just
be defined away but seeks solutions which minimize the involvement of the
traditional adversary process and maximize conciliation and problem settle-
ment. The full force of the criminal process can thus be restricted to offences
which raise serious public concerns.

The working paper attempts to define the various stages of diversion in
order to clarify where and when certain procedures may apply. It
concentrates on the pre-trial stage where diversion can be developed as a
formalized option. However, it does make the important point that there is a
responsibility at each stage to justify the further use of the criminal process.
The paper recognizes that behaviour such as fights within the family or
between friends as well as certain property offences may or may not be
defined as “‘criminal” depending on available solutions in the community. It
also recognizes that the police serves many functions and that they too will
define and process some forms of “crime” in the light of their own resources.
In many ways the paper attempts to build on the best practices already in use
and recommends that these practices be extended and legitimated as viable
options in the administration of eriminal justice.



In order to structure the process of diversion more formally and more
concretely, three things are necessary. First, the practice of diversion needs to
be extended and documented within the limits of the present legal
framework. Secondly, the Commission is engaged in procedural studies in the
pre-trial area, one of which, Discovery (Working Paper No. 4), has been
completed bui others are still in process. Thirdly, before recommending
specific changes the Commission needs extensive feedback on the basic
outline of Diversion as presented in this paper. Diversion, even more than
other measures of disposition in criminal cases, depends on the understanding
and cooperation of the public and we therefore urge the public to express its
views to the Commission,



Diversion

1. Diversion: A Matter of Restraint

Most criminal incidents do not end up in the courts. Decisions by the
victim or a by-stander not to call the police or the exercise of discretion by
police not to lay charges, but to deal with the incident in another way, or a
decision by the prosecutor to withdraw the charges are as old as the law itself.
In some cases, dealing with trouble in a low key is far more productive of
peace and satisfaction for individuals, families and neighbourhoods than an
escalation of the conflict into a full-blown criminal trial. In resolving conflicts
within the family, between landlords and tenants, businessmen and
customers, or management and labour, citizens and police have always been
reluctant to use the full force of the criminal law. This absorption of crime by
the community, police screening of cases out of the criminal justice system,
settling of incidents at the pre-trial level, or using sanctions other than
imprisonment are examples of what is commonly referred to as diversion.

Underlying diversion is an attitude of restraint in the use of the criminal
law. This is only natural for restraint in the use of criminal law is demanded
in the name of justice. It is unjust and unreasonable to inflict upon a
wrong-doer more harm than necessary. Accordingly, as an incident is
investigated by police and passed along the criminal process an onus should
rest upon officials to show why the case should proceed further. At different
stages in the criminal justice system opportunities arise for police to screen a
case from the system, the prosecution to suspend charges pending settlement
at the pre-trial level or the Court to excercise discretion to withhold a convic-
tion or to impose a sanction other than imprisonment. At these critical points
within the criminal justice system, the case should not be passed automatical-
Iy on to the next stage. The principle of restraint requires that an onus be
placed on officials to show why the next more severe step should be taken.

Placing such an onus on officials would be a departure from existing
law and practice in some respects, but it is completely in accord with reason
and justice. Since all sanctions are imposed only at a cost in human and
financial terms, it is reasonable that such costs should not be imposed
needlessly. Instead of automatically proceeding from complaint to arrest to
charge, trial, conviction and imprisonment, it makes sense to pause and
justify proceeding to the next more serious and costly step. The amendments
in the law of bail and provision for conditional or absolute discharge are in
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part a recognition of the need to proceed with restraint and to justify further
proceedings. Placing an onus on officials to justify proceeding to the next
step gives effect to the principle of restraint, encourages diversion in
appropriate cases and makes decision to divert visible and accountable.

2. How Broad is the Term “Diversion’’?

From what has just been said the tern diversion is used to cover
programs serving a wide variety of functions:

(1} Community absorption: individuals or particular interest groups
dealing with trouble in their area, privately, outside the police and
courts.

(2) Screening: police referring an incident back to family or
community, or simply dropping a case rather than [aying criminal
charges.

(3) Pre-trial diversion: instead of proceeding with charges in the
criminal court, referring a case out at the pre-trial level to be dealt
with by settlement or mediation procedures.

(4) Alternatives to imprisonment; increasing the use of such alter-
natives as absolute or conditional discharge, restitution, fines,
suspended sentence, probation, community service orders, partial
detention in a community based residence, or parole release
programs.

When “diversion” is used to refer to such 2z wide range of functions as
indicated above, care is needed in specifying just what type of diversion is
under discussion. No one definition of diversion seems capable of com-
prehending everything done in its name. It is often said, for example, that
diversion is designed to take or keep a case “out of” the criminal justice
system. It can readily be seen, however, that this is not always so. In most
diversion programs, the client or offender has at least entered the criminal
justice system to the extent that the police take action or charges are faid.
This is so even where the case is referred by police to such community
agencies as hospitals, schools, or children’s services. Thus, some persons say
that diversion is really any attempt to lessen or minimize contact between the
offender and the criminal justice system. Hence, dispositions that serve as
alternatives to jail are called “diversion™. In this sense diversion is hardly a
directing “out of” or *from™ the criminal justice system, Only where
community organizations, institutions, families, or individuals deal with
trouble privately, is there truly diversion “from” the eriminal justice process.

Programs designed to improve the capacity of the individual, the
family, the school or community to handle its own troubles may be more
properly seen as “prevention”. A dispute, quarrel or other anti-social conduct
should not always be looked upon as an excuse to use the criminal law or
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even to refer a case to institutional health or welfare facilities. “Prevention™
may often best be accomplished by programs that encourage and strengthen
the citizen’s or community’s resources and capacities to deal with trouble on
an informal basis outside the criminal justice, health or welfare systems.

While diversion has been used in some jurisdictions to refer to a policy
of minimizing contact with the criminal justice system from arrest through
bail, sentence of imprisonment and release on parole, the concern in this
paper is with pre-trial diversion. The Working Paper on Imprisonment suggests
guidelines for the exercise of restraint in the use of correctional facilities
through sentencing and release procedures. As indicated in the next section,
diversion operating privately in the community, the school, the shop, or the
market place is really absorption or prevention, and as such related to, but
outside of the criminal justice system. Police screening and pre-trial diversion
are clearly within the scope of criminal dispositions and deserve special
recognition at this time.

3. Diversion at what Stage?
(1) The Community

To the extent that they are intended to deal with cases without
resorting to the criminal justice system at all, diversion programs tend to
operate in the community as private systems. For many years, for example,
professional bodies have had the power to discipline their own members for
offences that could be termed criminal. In more serious cases the offence may
be dealt with both by the professional body and the criminal courts.
Universities and, above all, schools have a long history of bringing “in-house™
offences before their disciplinary boards rather than calling in the police.
Large businesses have private security forces and may deal with thefts, frauds
and other damage as management problems without referring the matter to
the courts. Housing developments, too, are turning te private security forces
to handle an array of problems independently of the official ceiminal justice
system. Indeed, private security forces now outpace the police in numbers
and growth.,

Private security forces, however, do not always absorb conflict or
criminal incidents or deal with them independently of the criminal justice
system. In some cases large institutions apprehend and investigate minor
offences that take place on their premises but use the courts in order to get a
final solution. The private security force ends up as a funnel to divert minor
cases into the courts. In some cities such an organized use of the criminal
courts by industrial or corporate persons adds considerably to the workload
of the criminal justice system.

Organized attempts to use community based altemnatives to the criminal
justice system are becoming increasingly common and are used by police and

5



others as a means of diverting offenders from criminal processes. Detoxica-
tion centres, drug crisis centres, family crisis centres, youth service bureaus
and various mental health clinics, among others, offer care, information,
advice, counselling or referrat services to people in trouble.

As already indicated, dealing with trouble privately is still the norm in
our society. Furthermore, unless the power and interest of the state is to be
greatly expanded into what has hitherto been regarded as the private realm,
no case can be made for expanding criminal processes to include conflict
resolution by institutions or private agencies. This is not to deny a public
interest in knowing that these private systems operate faily and are not
oppressive to the individuals concerned.

(2} The Police

Police exercise their discretion to screen cases out of the criminal
justice system. Very often this may be the case with juveniles or young
offenders. It is not a new function for the police. They have always exercised
a discretion not to lay a charge but take a youthful offender home to his -
parents and let him go with a waming. Similarly, in some driving offences,
cases involving alcohol or drugs, incidents of disorderly conduct, or deviant
behaviour suggesting mental iliness, among others, the police have used their
discretion to reprimand, counsel, mediate or settle cases, or to refer the
incident out of the criminal justice system to health, welfare, or other
agencies without further action being taken. Such screening is a recognition
that the community does not always expect the police or others to deal with
minor ¢onflict or trouble through arrest and prosecution.

Is police discretion in screening cases out of the criminal justice system
consistent with the ideal of equal justice under law? If A and B come to the
attention of the police and the circumstances of the two are not
distinguishable, then A and B should be treated alike. If A is screened out it
would be unjust to proceed with charges against B unless different
circumstances warrant a different disposition. In other words the decision to
lay charges in one case and to screen out in the other must have some rational
basis that will stand up to examination. The policies upon which the decisions
are based should be stated publicly and followed in individual cases. Such
policies should, as far as possible:

(a) identify situations calling for charge rather than screening out;

(b) establish criteria for the decision to charge rather than screen out;

(c) require a charging option to be followed unless the incident can be
screened out.



Situations that might well be screened out rather than dealt with by
charge are identifiable from current police practices, and include among
others:

(a) incidents involving juveniles or the elderly;

(b) family disputes;

{c) misuse of alcohol or drugs;

(d) incidents involving mental illness or physical disability;
(e) nuisance-type incidents.

Critetia to be considered in deciding that a charge should or should not
be laid might include:

(a) The offence is not so serious that the public interest demands a
trial.

(b) The resources necessary to deal with the case by screening out are
reasonably available in the community.

(c) Alternative means of dealing with the incident would likely be
effective in preventing further incidents by the offender in the light
of his record and other evidence.

(d) The impact of arrest or prosecution on the accused or his family is
likely to be excessive in relation to the harm done.

(¢) There was a pre-existing relationship between the victim and
offender and both are agreeable to a settlement.

The assumption is that police and prosecutors should continue to
exercise discretion not to lay charges in proper cases, and that such use of -
discretion should be increased. The equal application of justice under law at
this level should be encouraged through the development of express policies
and criteria as indicated above. In the background, awaiting the outcome of
decisions to charge or not to charge, is the court. It, too can have an in-
fluence on pre-trial practices so as to encourage equal justice under law. As
indicated later, it is not suggested that the court should supervise or control
prosecutorial policy. At the same time, should cases be presented to the court
that do not appear proper for prosecution considering the express policies
and criteria governing the laying of charges and prosecutions, the court would
aliways be able to enter an absolute or conditional discharge. Thus, indirectly,
the position of the court as a back-stop, so to speak, should encourage equal
application of prosecutorial and police discretion in laying charges and
prosecuting cases.

The Commission is well aware that to ask police forces to screen out
cases according to stated policy and guides for decision is to break new
ground. It may be difficult and frustrating in some cases to develop such
policies or guides. Yet, if the administration of justice is to be visible, fair and
accountable, there can be no turning away from this task. Clearly, if the
policies and guides are to be workable and fit the reality of the local
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community, police forces and crown prosecutors across the country should
have an opportunity to share in their development.

The Commission is also aware that carrying out a screening policy with
some degree of uniformity and consistency may require additional police
resources. Whether the screening should be done at the police station level
and whether the additional police manpower should have any special training
or experience are questions that deserve consideration.

It should also be noted that if restraint in the use of the criminal
process is to be successful at the police level, society must reward police for
making screening decisions. At present the incentives and rewards open to
police encourage the laying of charges, not screening out. Police forces are
judged on their “clearance” rate — how many charges laid. Budgets tend to be
tied to the notion of law enforcement and charges laid rather than the less
visible social service and screening aspects of police work. Overtime is paid for
appearing in court as a witness, and in some cases this can act as a
considerable financial incentive to charging and keeping a case before the
courts. Not only performance, budgets and payment for overtime but policies
for promotion and advancement as well must be used so as to reward, to a
greater extent than is now the case, police work and decision-making at the
social service and pre-trial level.

(3} Pre-trial Diversion

Once a complaint hasbeen laid and carried before a justice of the peace,
he endorses the complaint thus converting it into an *“information”. It is the
information which is the basis of the criminal prosecution. Under law, the
prosecution of cases is under the control of the Attorney-General. The courts
have very little control over decisions by the Crown to proceed with cases, to
drop charges, to suspend charges or to enter a stay of proceedings. If the
conduct of prosecutions leaves something to be desired, the remedy lies in
public criticism in the press or in the legislature. The judicial branch,
historically and constitutionally, has been kept separate from the executive
branch of government in this respect.

It is the crown prosecutor, then, not the police, who has legal
responsibility for laying charges and conducting prosecutions. In practice the
day-to-day business of deciding whom to prosecute and on what charge is left
to the police. Often the prosecutor will not know anything about a case until
he walks into the courtroom and is handed a sheaf of cases for prosecution
that morning. If he has time, considering the evidence and the law, he may
then decide that the charge ought to be changed or the prosecution
discontinued. For the most part, however, experienced police officers have
developed a professional expertise in these matters that enables busy
prosecutors to delegate to them the day-to-day decisions in laying charges. In
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serjous cases or cases otherwise raising a doubt, the police will consult the
prosecution as to the correct charge. The existence of prosecutorial discretion
to select cases for prosecution, to pick the appropriate charge, to vary or
withdraw charges, delay or simply stay proceedings is not in doubt.

The principle of restraint should also apply at the prosecutorial level,
The proposals for pre-trial settlement in this paper would encourage the
Crown to exercise its traditional power to select cases for prosecution in
court, While a charge has been laid, is it necessary that the further stages of
trial, conviction and sentence be followed in every case? Can some cases be
dealt with formally within the criminal justice system, at the pre-trial level,
without going any further? On an ad hoc basis the Crown, in some areas does
withdraw charges upon representations by lawyers for the defence indicating
that the accused is deserving of leniency and has agreed to make restitution
and pay back the harm done. Particularly where. the victim is agreeable to
such a disposition, the Crown may then decide that the public interest does
not demand a prosecution and agree to drop the charges. Not only in cases of
damage to property, but cases revealing an element of mental illness, very
youthful or elderly offenders, or cases which under the circumstances are
more a social dispute than a major criminal offence, may, with the consent
of the victim and the prosecutor, be dealt with by way of settlement. The
agreement by the offender in such cases may be to make restitution, to
undergo counselling, treatment or to take up training, education or work
programs for a stated period.

Such pre-trial settlement or intervention is consistent with the principle
of restraint, but in the name of justice and equality deserves to be put on
some rational and organized basis. This means that a policy of pre-trial
intervention be publicly stated and that such policies, in so far as possible
should:

(a) identify situations calling for pre-trial intervention rather than trial;
and

(b) establish criteria for the decision to proceed to trial rather than to
divert the case for settlement.

It is not likely that pre-trial settlements should be restricted to specific
offences such as theft under $200.00, shoplifting, and so on. The labels that
we hang on offences frequently cover a very wide range of circumstances. For
example, should a young man open his neighbour’s door and remove a bottle
of Scotch from the table, this is an offence of break and entry as well as
theft. In all probability, however, the circumstances would not be so grave as
to prohibit a pre-trial settlement providing the neighbour, offender and
prosecutor were content with that type of disposition. It is even difficult to
rule out offences of violence against the person, for the most commeon
offence in this category is assault. As indicated by the research in East York,
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in almost eighty percent of assaults the victim and offender knew each other
either in a family context, or in a neighbour or acquaintance relationship.
Other data shows that assaults often arise out of drinking or other social
situations.

Particularly where there has been a prior relationship between the
victim and offender and where such relationship is likely to continue despite
the criminal event, pre-trial settlement or diversion may be appropriate.
Indeed, the policy underlying pre-trial settlement should permit settlement
without restriction as to specific offences, but impose a limitation in those
cases where the public interest is so great that pre-trial settlement would
depreciate the seriousness of the offence or the general preventive effect of
the law,

Inevitably this will mean, to some extent, that in some areas of the
country certain events will be thought proper for diversion while in others
the same incidents may be proceeded with to trial. This can be objected to on
the ground that it does not promote equal justice for all. It should be
recognized, however, that equal justice is not an absolute to be pursued to the
exclusion of all other values or considerations. If the resulting inequality is
not gross it may be worthwhile to put up with it in order to secure other
desirable objectives. One such obiective in the criminal justice is to permit
innovation. Probation, for example, was a direct result of such innovation by
the judges and enly later did the practice receive legislative recognition.
Accordingly, some local variation in rather minor matters should be
permitted despite its conflict with the ideal of equal justice under law. Under
such a policy it is hardly conceivable that murder, rape, and robbery, for
example, would be diverted to pre-tral settlement. The public interest in
these types of cases is very high and, even if the victim and offender were
agreed that under the circumstances such an offence could be dealt with
without going to trial, other values would weigh in favour of public prosecu-
tion, The administration of justice is to some extent a local matter and ought
to reflect local values and encourage innovation, but not at the expense of
larger social interests.

In order that the decision to divert certain cases for settlement be
visibly fair and accountable, however, criteria for guiding the pre-trial
settlement decision should be developed. In most areas of the law affecting
individual liberty or property, where it is possible and feasible to do so, the
policies and criteria governing decision-making are articulated and written
down. This becomes even more important should pre-trial settlement become
an official part of criminal dispositions, as we recommend, and its
administration is to be above charges of discrimination or partiality. If
pre-trial settlement were made visible, and broad criteria of eligibility and
procedure were introduced, risk of unequal exercise of discretion would be
reduced. There would be a better understanding of why discretionary
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decisions are made and the purposes of the criminal law would become more
clear and satisfying to participants and observers alike.

The danger exists that in attempting to reduce practice to writing, the
resuiting guidelines will be unrealistic. This in turn may distort existing
practices and produce pressures on officials to ignore the guidelines and
return to their former practices. Experience with the Bail Reform Act is an
illustration of the need to proceed with the help and experience of police and
others in trying to capture discretionary practices and write them down as
guides to future action.

In attempting to give express recognition to police or prosecutorial
discretion not to proceed with a case, one problem arises from the nature of
police and prosecution work itself, As with other institutions, criteria for
decision-making are to some extent shaped by the internal workload, working
conditions, and policies of the organization itself. Criteria for police or
prosecution use in screening or diverting cases may not be particularly
focussed on the victim as the Commission thinks they should be. Rather, the
demand to get the job done on time, or to handle the case in such a way as to
obtain recognition or promotion, reporting requirements, or the shortage of
manpower may all have more effect on the decision to proceed with a case
than the more ideal purposes of criminal justice. Another factor that may
inhibit police in using discretion in this regard is the fear of public criticism
that the discretion is exercised on an improper basis.

” Keeping in mind the necessity for sound police screening practices, the
need to give a role to victim and the community interests in dispositions and
the need to take advantage of police and prosecutorial experience, the
following factors may be useful in developing a set of guidelines for pre-trial
diversion programs:

(a) the incident being investigated cannot be dealt with at the police
screening level;

(b) the circumstances of the event are serious enough to warrant
prosecution, and the evidence would support a prosecution;

(c) the circumstances show a prior relationship between the victim
and offender;

(d) the facts of the case are not substantially in dispute;

(e) the offender and victim voluntarily accept the offered pre-trial
settlement as an alternative to prosecution and trial;

(f) the needs and interests of society, the offender and the victim can
be better served through a pre-trial program than through convic-
tion and sentence;

{g) trial and convictions may cause undue harm to the offender and
his family or exacerbate the social problems that led to his
criminal acts.
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It should be emphasized that none of these criteria would affect the
existing power of the prosecutor to withdraw charges or affect the power of
the court to dismiss charges, should the prosecution be resumed, or to enter
an absolute or conditional discharge.

(4) The Court

At a fourth stage the principle of restraint in using criminal processes
and sanctions can be exercised by the judge. The court has a very wide power
to impose a sentence other than imprisonment such as absolute or conditional
discharge, restitution, fine and probation. In addition, other community
based sanctions deserve consideration such as community service orders.
While community based sanctions will be the subject of another Commission
Working Paper, it may be useful to make one or two observations at this
point. While judges may say that they do presently exercise restraint and
imprison only as a last resort, it is difficult to assess that position. First of all
in sentencing we have not develeped good data collection. Judges do not get
good statistical feedback on their sentencing practices, nor can they compare
them with sentencing practices in neighbouring courts. For example, while we
say that in cases of possession of marijuana few are prosecuted and almost
none go to jail, yet in 1973, approximately 800 young persons were
imprisoned for this offence in Canada. Thousands of others were not. What
made the 800 cases an exception? Good data collection would enable us to
give an explanation. Imprisonment is supposed to be used as a last resort, but
the most recent published data by Statistics Canada, on an all-Canada basis
showing imprisonment in cases of swmmary conviction under the Code is for
1968. It shows that for some assaults, obtaining food and lodging by fraud,
and other minor offences, from 10 percent to 38 percent of dispositions were
by way of imprisonment. Can the principle of restraint be made more
effective by established policies, standards and guidelines for judges in
sentencing, followed up by efficient data collection and feedback on
sentencing practices?

In addition, isn’t there room for sanctions enabling convicted persons to
work, and in some cases to use part of the wages for restitution to the
victim? If surveillance is necessary in some cases, can greater use be made of
community residential centres and week-end detention so as to enable the
offender to continue his job and maintain constructive links with the
community?

At the court level the principle of restraint, as the Commission states in
its Working Paper on Imprisonment, requires a more careful application,
particularly in the use of imprisonment. In Canada there is a high rate of
imprisonment compared to other countries. In addition, we usually send
persons to prison not because of crimes of violence, but becanse of
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convictions for property offences, offences against the public order or other
offences not involving violence to the person.

Almost fifty percent of men imprisoned in provincial and federal
institutions are imprisoned for non-violent offences against property. Most of
these persons are young, unemployed or underemployed at the time of the
offence and rather poorly educated. Among these non-violent offences, the
average loss in individual offences is below $200.00 and a $500.00 *“haul”
represents a big case. About 50 percent of the victims in these property
offences resulting in jail terms are not individuals but corporate bodies:
businesses, schools, or institutions. Fourteen percent of first offenders
convicted of a non-violent offence against property go to jail. Fifty percent of
second offenders in this category go to jail.

At the same time we realize the limits of imprisonment in reducing
recidivism. The deterrent effect of sanctions generally is perceived to be low
and not surprisingly so when it is realized that in non-violent offences, the
percentage of crimes cleared by police is low, The deterrent or educative
effect of the criminal law is probably found in the certainty of arrest and
publicity of the process rather than the increased severity of imprisonment as
compared to a community based sanction.

If imprisonment is restricted to those whose crimes pose a serious risk
to the life or limb of others, to those whose crimes are so reprehensibie that
deprivation of liberty is the only adequate response, or to those who refuse to
pay fines or comply with other voluntary sanctions, then we must
contemplate sentencing many more men to community based dispositions,

Such dispositions might well address themselves not only to the
question of restitution to the victim and adequate supervision in the
community but to the equally important question of upgrading the offender’s
economic and social skills, This will mean a substantial increase in the
demand for community based health services, job training programs, work,
counselling, residential and other social services. This is not to suggest that
community based dispositions will greatly reduce crime, but simply to suggest
it probably is less wasteful, less destructive of human dignity and more likely
to bring improvement in individual cases than imprisonment. For the victim,
community based dispositions should at least bring restitution and compen-
sation, and society will likely find that its interests and security are
reasonably protected as well.

If we are prepared to have an increase in community based dispositions,
it becomes important to see whether community resources can handle this
change in practice. Specifically, are there programs available in the ‘com-
munity for supervising offenders in doing work such as cleaning up waste
from public areas, assisting the elderly in clearing snow from sidewalks, and
so on? Are there sufficient counselling services to give young people advice
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and training in life skills, in making job applications and holding a job? Are
there enough family counselling services, psychiatric services or job training
programs?

Not only is there a need for the local community to do an inventory of
its services and organized programs available to the court or police, there isa
need as well to consider the adequacy of the delivery system. Is it enough
stmply to have an office downtown or a telephone number in the book? Are
there sufficient personnel, volunteers as well as paid professionals, to see that
these services are used to advantage by offenders?

4, Issues in Pre-trial Settlement

While the Commission is of the view that restraint in the use of the
criminal law should be exercised at each of the four stages of the criminal
process, particular attention in this Working Paper will be given to the
relatively new suggestions for diversion in the form of pre-trial settlement.

This alternative disposition should be consistent with the values and
principles set out in earlier Commission Working Papers, particularly Working -
Paper No. 3, The General Principles of Sentencing and Dispositions. One of
the prime values society seeks to promote is the freedom and dignity of
individual members of society. This value is promoted through law, including
the criminal law which is called in by way of support only as a last resort. In
using the criminal law, however, restraint is needed in order to maximize
freedom and human dignity within society. Diversion is desirable to the
extent that it maximizes such freedom and dignity, and it will tend to do so
where the criteria already referred to are met and where the processes of the
criminal law are used with restraint and directed towards the reconciliation of
the offender with the victim and society. Finally, diversion should be
formalized to the extent that it is necessary to achieve procedural fairness in
the making of decisions to divert and to the extent that such decisions be
visible and accountabie.

In the light of these values and other considerations, the Commission
offers the following outline as a basis for discussion.

While encouraging the development of sound police and prosecutorial
discretion not to charge, there should also be room for mediation or
settlement of some cases after charges have been laid. In all cases the court
would be available as a backstop to divert through discharge those cases that
may have been brought up for prosecution despite their apparent eligibility
for pre-trial diversion.

Pre-trial settlement decisions ought to be under the control of the
Attorney-Greneral through the crown prosecutor. Since it is undesirable to
build up another correctional bureaucracy at the pre-trial level, it is suggested
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that once the decision to divert the case for settlement is made, the case be
referred out to a community agency or service. It would be the responsibility
of the agency to bring the victim and offender together and work out a
suitable settlement. Preferably, the settlement should take the form of a
written agreement or contract clearly setting out the terms to which the
offender is bound. The agency would also be responsible for seeing that the
contract was carried out and reporting to the prosecutor on the progress of
the case. If the offender failed to carry out the agreement, the prosecutor
would have to be satisfied that there was a wilful default and be prepared to
make a decision to resume criminal proceedings against the offender. If the
contract were satisfactorily performed, the prosecutor would withdraw the
charges. On the basis of this proposed model some particular issues should be
examined.

(1) Should a Charge be Laid?

If the criminal law processes are to be used with restraint, pre-trial
setttement procedures should not depend on vague allegations of wrong-
doing, delinquency or deviant conduct. As growth in pre-trial settlement
programs continues, there is a real risk that police screening practices will be
relaxed and targe numbers of persons who formedy would have been dealt
with outside the criminal justice system will now be brought into formal’
pre-trial diversion programs. Were this to happen it would be unfortunate.
While the criminal justice system, including any proposed pre-trial settlement
program, may have a general deterrent or a general preventive effect, its use
for this purpose or for the purpose of rehabilitation must be exercised with
restraint. Indeed, as indicated in earlier working papers, the best way of
dealing with some offences may often be to do as little as possible. For this
reason it would be unfortunate if pre-trial diversion were used as a means
whereby a larger and larger proportion of people in trouble were discouraged
from handling their own problems and encouraged or obliged to turn to
state-run criminal justice programs.

One way to reduce court intake of minor offences would be to decrim-
inalize certain offences. Yet to take certain conduct right out of the criminal
law does not always result in a satisfactory solution. The objectionable
conduct remains to be dealt with somehow by health or social welfare law, or
by private suit in civil court or, perhaps, through insurance. To the extent
that conduct does remain within the reach of the criminal law, however, one
way of ensuring that pre-trial diversion schemes do not needlessly bring
individuals into the criminal justice system is to require that a charge be laid.

The requirement of a charge would also make it easier to put teeth into
a pre-trial settlement law. If the settlement agreement breaks down it may be
desirable to resume criminal proceedings. Laying the charge prevents any
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limitation date from running out, and the charge also lays the basis for
informed consent.

(2) Should Consent be the Basis of Pre-trial Settlements?

Recognition of the inherent dignity of man and his capacity to make
choices affecting his welfare, and the need for reconciliation between victim,
offender and society require that pre-trial settlements be based on consent—
the consent of the victim, that of the offender and of the Crown.

In the interests of justice, neither victims nor offenders should be
denied the right to have the case go forward to the court. As a general rule
the victim, as citizen, should not be denied his right to lay a private
information even if the Crown does not think the case merits a public
prosecution.

Even where prosecutorial policy is not to proceed with charges in
certain types of cases, as in family quarrels, or shoplifting, for example, the
complainant might still be left with the opportunity to lay a private
information and proceed on his own in the criminal courts. Under present
law, however, the Crown is able to take over or suspend such private
prosecutions. In addition, unnecessary prosecutions may be tempered by the
power of the court to grant an absolute discharge. The fact that restitution or
settlement was offered by the offender, but refused, would thus be a factor
to be considered in sentencing and dispositions.

Nor should an offender be denied the opportunity to plead not guilty
and seek an acquittal in the courts. At the same time, serious cases should not
be hidden from public prosecution simply because the victim and offender
prefer a private settlement. The Crown in the public interest may well decide
that the case is one that should be heard in the criminal court.

What kind of consent i3 adequate for a diversion program? Is it
sufficient, as in probation and parole, to ask the offender whether he agrees
to such a disposition without taking much time to explain what is involved?
The extent to which safeguards might be expected in the matter of consent,
must, in part, be measured against the risks involved or the rights to be
waived by consent.

At present, if complaints of criminal wrong-doing are brought against
an accused by police, he has a right to know specifically what offence is
alleged; it is not enough to make vague references to delinquency or
anti-social conduct. In addition, if the accused is arrested he has certain rights
to bail, and if he is detained in custody he must be brought before a
magistrate within twenty-four hours or within a reasonable time. Upon being
questioned by police, the accused, in general, need not give answers but if he
does, subject to the required warning about evidence being used against him,
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there is no general right against self-incrimination. Accordingly, whereas the
consent of the offender to enter into a diversion or settiement agreement
makes sense from a correctional or rehabilitative point of view it carries
important legal implications for the accused, particularly in so far as it may
affect his right to a trial, or encourage him to waive his right to remain silent.
In addition, under present law, despite any undertaking the Crown may give,
any statements made in the course of the pre-trial settlement would probably
be admissible in criminal proceedings at a later stage.

It goes without saying, that to be voluntary the choice should be made
in full knowledge of the facts and of the possibility of charges being resumed
should the accused not fulfil his obligations under the program. In other
words, a pre-trial diversion program should be based on an intentional,
intelligent and voluntary participation by the accused. It is probably not
essential to the notion of fairness that an informed waiver of rights be made
in open court; it is probably sufficient that the offender be fully advised of
his rights in an informal out-of-court appearance.

It should also be fairly clear that a voluntary decision is more likely to
be assured where the accused is advised by competent counsel. In this way,
persons who feel that they were in no way responsible for the trouble or
offence complained about might question the sufficiency of the evidence and
avoid being pressured into settlement to avoid a criminal prosecution. No
pressure should be put upon the accused to secure his entry into a pre-trial
program but, realistically, it may be impossible to prevent persons consenting
to a pre-trial program even though they may feel they have done no wrong.
No doubt some persons plead guilty in criminal courts now, just to avoid the
hassle and delay of a contested trial. Good police work, professional
prosecutors and availability of defence counsel should reduce this risk to a
minimum.

Objections can be raised against consent on the ground that the choice
between pre-trial settlement or trial is not free but induced. The issue,
though, is not whether the choice is “free” but whether the choice was
presented under oppressive circumstances. It is not the offering of choices to
an accused that arouses concern, but the offering of choices under oppressive
or unconscionable circumstances,

(3) Should the Offender be Required to Admit Responsibility?

Entry into a pre-trial settlement program should not be conditioned
upon an admission of “‘guilt”, but on an informal admission of the facts
alleged against him. While seeking a guilty plea may be explained as a means
of getting the accused to accept his responsibility in the matter and hence an
element in his rehabilitation, the same end may be achieved by less drastic
means. All that is needed is an informal and out-of-court acknowledgement of

17



partial or full responsibility for the harm complained about. In addition, to
require a pre-trial admission of “guilt” averlooks the fact that it is mediation
and settlement, not adjudication, that is needed in some cases and that is why
they are considered for pre-trial settlement in the first place.

(4) How are Cases to be Terminated?

If pre-trial settlement takes place after a charge is laid, the Crown is in
control of the proceedings. It is the responsibility of the Crown then to
decide whether or not a case has been successfully completed. If the
settlement has been successfully completed, the charges should be withdrawn,
While there is nothing in present law to require withdrawal of charges in such
a case, in practice the prosecuter would, no doubt, give such an undertaking
at the time the pretrial option was offered to the offender. In this
connection an amendment to the law barring prosecution on the same charges
or the relaying of charges may help to engender confidence in the kind of
pre-trial settlement proposed here. As indicated later, present law does nullify
charges that are not proceeded with, but this in itself may not be a sufficient
safeguard.

Unsuccessful cases may present greater problems. If the prosecutor is
satisfied that the settlement contract has not been completed, what recourse
should he have? First, as in fines, it is only in cases of wilful default that the
issue of further sanctions should be of importance. Assuming an inexcusable
default on the part of the accused, what should be done? Nothing at all?
Should the contract be sued on as in civil cases? Or should the Crown resume
criminal proceedings against the accused?

There is much to be said for doing nething at all. Considering that a
prior decision would already have been made that the case was not one of
such general public importance as to warrant a criminal trial, how much
weight should be placed on the fact that the offender does not keep his
promises and has not made redress? The chances are probably 50-50 that he
won't be heard from again in any criminal matter. If he is proceeded against,
his very default is likely to be held against him at time of sentence and lead to
amore severe sentence than the original offence may have warranted,

At the same time, there is much to be said for the view that an offender
should net simply be allowed to get away with it. If something must be done,
is it feasible to enforce the pre-trial settlement contract by using the civil
courts? Those who have tried to sue defendants and collect damages in the
civil courts may well be skeptical of the right to sue. Typically, offenders are
men of little financial means, so that even if a default judgement were
obtained, it might not be werth very much. In addition, unless the expense of
suing in the civil courts were borne by the Crown, the costs would be a
chilling prospect for most victims. Thirdly, the unfamiliarity with enforce-
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ment procedures in the civil courts will doubtless act as a deterrent to some
victims who then would be left “holding the bag”. Offenders, realizing that
the law has no teeth, would be tempted to abscond or pay little attention to
their obligations under the pre-trial settlement agreement.

Simply doing nothing or relying on civil enforcement does not seem to
be satisfactory. While compliance with pre-trial settlement contracts may be
expected in the majority of cases, some offenders will not discharge their
obligations unless they are made to. In probatien, this problem has usually
been met in two ways. Wilful failure to comply with the terms and conditions
of an order is itself a separate offence, alternatively the defaulting offender
can be re-sentenced on his original conviction. On balance, the option of
resuming criminal proceedings in the event of a wilful breach of a pre-trial
settlement order would probably be desirable.

~ If proceedings are to be resumed in such a case, what provision should
be made for those cases where the offender denies he was in default? In
parole, at present, a parole contract may be terminated by the Parole Board
and no reasons need be given. As the Commission makes clear in its Working
Paper on Imprisonment, however, release procedures having a direct effect on
the liberty of the offender ought to be taken fairly. It follows that the
decision to terminate a pre-trial settlement contract and to resume criminal
proceedings should also be seen to be fair. Among other things, this should
mean providing reasons for the termination when requested, and permitting a
challenge to the factual basis upon which the decision to terminate was made.
In practice, such provisions for fairness are not likely to mean substantial
delays in proceeding with cases. As in parole, most offenders are likely to be
well aware of any difficulties that may be developing in respect of the
pre-trial order and will probably have had various wamings from a supervising
officer before the decision to terminate is made.

(5) Is there “Double Jeopardy™?

Where breach of a pre-trial settlement order is followed by a decision to
terminate the order and resume criminal proceedings, does the offender stand
in double jeopardy? Acknowledging that there are various aspects to “‘double
jeopardy”, it can hardly be said that to resume criminal proceedings in such
circumstances violates the notion that a man should not be charged twice for
the same offence. Instead, it is a case of suspended charges being resumed.

What would be regarded as unfair and contrary to public policy would
be a resumption of criminal proceedings following a successful completion of
a settlement or diversion order. Should such a travesty of justice take place
there is probably nothing in existing law to remedy it, except the jurisdiction
inherent in the court to prevent an abuse of its process. It is doubtful,
however, whether the courts have extensive authority to supervise prosecu-
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torial practices to forestall a miscarriage of justice and to secure the
confidence of accused persons contemplating diversion. As indicated earlier,
there should be a legislative statement providing for a withdrawal of charges
and barring further prosecution for that offence once the pre-trial diversion
program is successfully completed.

(6) Is there a Right to a Speedy Trial?

If charges are laid but suspended during the course of a pre-trial
program, can the offender complain that he is being denied his right to a
“speedy” or early trial? Such a complaint is difficult to imagine where the
accused has voluntarily chosen to enter into the very program that was
designed as an alternative to trial. Unlike the United States, Canada offers no
constitutional right to an early trial. The law, however, does encourage
prosecutors to get on with a case involving a stay of proceedings, for the stay
is limited,

(7} Will the Rules of Evidence Apply at Pre-trial Settlements?

To the extent that the rules of evidence are designed to keep some
kinds of evidence out of the court, there should be no problem. These rules
are useful in the adversary process of the court battle but in a mediation or
settlement procedure they may find less rigid application. Other adjudicative
or settlement forums in tabour law, family law or administrative law do not
appear to have much trouble in determining what evidence is relevant and
material to the issues at hand without getting caught up in the formal rules,
or hopelessly lost in irrelevancies.

To the extent that the rules of evidence would permit statements made
in the course of a pre-rial settlement to be used against the accused in later
criminal proceedings, there is cause for concern. If the policy of the law is to
encourage settlements and the keeping of promises, it ought not to be
undermined by an unrestricted rule permitting admissibility of statements
made in the course of a settlement. This may be ensured by leaving a
discretion with the judge to exclude evidence under certain circumstances as
outlined in the Commission’s Working Papers on Privilege in the law of
evidence.

(8) Will the Accused in a Pre-trial Settlement Have a Criminal Record?

It is essential to distinguish between what police do in order to keep
track of convictions and what employers and others do in asking “do you
have a criminal record? *. Most persons would concede that it is useful to the
administration of justice for police to keep a record or file showing persons
convicted in the courts and that information showing previous convictions
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should be available at time of sentence. On the other hand, many people do
think it undesirable to discriminate against a person in employment or
business practices generally, simply because, at one time, he or she was
convicted of an offence.

In pre-trial settlements it will only be common sense to collect basic data
on the cases that are dealt with. This does not mean that discrimination in
employment practices, for example, should be ignored. Accordingly, the laws
relating to criminal records should be reviewed to take into account those
persons who may have been charged but diverted to a pre-trial settlement.

(9) How to Assure Equal Consideration in Diversion?

How can equal consideration in diversion be assured? What asgurance
does an accused have that his case has been fairly and properly considered for
pre-trial settlement? Rather than think in terms of a “right™ to diversion, it
may be more helpful to consider the position of the accused at sentence
generally. For example, for years the policy of the law has been to encourage
the use of probation, particularly in the case of first offenders, This does not
give the first offender a “right” to probation, but the policy does require the
judge to consider probation as an alternative to imprisonment and does
require that a decision to impose imprisonment in such a case be justifiable.

Dispositions, whether pre-trial or after conviction, should be made
openly according to stated policy and within express guidelines. In this way
decisions become open and accountable. They are made accountable in the
sense that the decision may be challenged as being inconsistent with the
stated policy or guidelines or made in complete disregard of them. That is,
the decision should be open to review, much as some parole and correctional
decisions should be open to review.

(10) Should Pre-trial Settlements be Conducted in Public?

One of the great assets of our system of law is that trials must be public.
Some inroads have been made on this principle in cases of juvenile
delinquency and reporting is restricted in some other circumstances. On the
other hand, pre-trial negotiations have usually been conducted behind closed
doors. A pre-trial: settlement, however, involving as it does some stigma and
some acceptance of responsibility in the face of a criminal charge, is not a run
of the mill pre-trial procedure. The public are entitled to know what harm
was done not only to the victim but also to the community. To this extent it
is necessary that the circumstances be made public knowledge. It can be said,
too, that a public hearing is necessary in order to make sure that the offender
or victim is being treated fairly in the settlement process.

While a great deal of weight must be given to the view that decisions be
open, visible and accountable, it does not necessarily follow that the actual
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process of settlement be conducted in public. The decision to divert to
settlement should be public and accountable. Yet the actual working out of
the agreement can hardly be done under the glare of television cameras. In
labour law and family law, settlements are usually arrived at in lawyers’
offices or in some semi-private atmosphere. The decision whether or not to
divert those cases involving a high public interest would be a public one. Once
the case is designated as suitable for pre-trial settlement, however, it is
difficult to see a high public interest in the actual give and take of the
settlement process. Since the proposed scheme also depends upon the consent
of the victim and offender and contemplates the availability of counsel, it is
not likely that individuals could be abused by a settlement arrived at in the
semi-private atmosphere of a voluntary agency, for example. On balance,
therefore, the Commission is of the view that the decision to divert to
pre-trial settlement be open, visible and accountable, but that the actual
mediation or settlement process be permitted some degree of privacy.

(11) Will Diversion Programs Save Us Money?

The claim is frequently made that diversion is cheap. It is said to be
cheaper to use a pre-trial settlement than to proceed to court and conviction.
It is said that it is cheaper to use a community based sanction such as
probation than to use imprisonment. Such arguments sound plausible. Yet
the difficulty of accurately assessing the cost of any program or service in
criminal justice is great.

Certainly diversion programs, if they are to be successful, will require the
expenditure of large sums of money in new areas, while reducing the demand
for services in other parts of the criminal justice system. More money will
have to be spent on justice training programs for one thing and increasing
staff at the prosecutor’s office. Increased demands will be made upon the
community for services including probation, child welfare, family counselling,
manpower training, special education of different kinds, and medical or
health services. Already, probation, for example, or counselling through drug
and alcoholic addiction agencies in some communities are overloaded.

To some extent increased manpower requirements in some of these
services may be met through increased use of volunteers. Yet volunteers need
places to work, professionals to assist and give guidance and resources to
work with.,

Diversion programs will not solve the problems that lead some people to
crime; it will only make it possible to see those problems more clearly and
come to grips with them at the community level. Diversion makes it possible
for our responses to crime to be more rational, informed, open and selective.
Yet it all depends on governments supporting the community and its agencies
to make that intelligent response in a timely way.
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Conclusion

The continuing interest in diversion is fed by many sources. There is a
growing disappointment with an over-reliance on the criminal law as a means
of dealing with a multitude of social problems. At the same time we realize
that rehabilitation does not provide a full answer to the problem of crime.
Increasingly, it is recognized that crime has social roots and sentencing
policies must take into account not only the offender but the community
and the victim as well.

As research throws more and more light on what actually happens in the
name of criminal law, it becomes clear that the court and correctional
processes are not able to deal well with many of the cases brought to their
doors. The adversary processes of the court are not able to deal adequately
with cases that require mediation or settlement. The correctional institutions
cannot easily offer services and help that is community based. The victims
and offenders and witnesses who are exposed to the criminal processes
frequently find them impersonal, frustrating and difficult to understand.

Research also makes it clear that most of the conflict or trouble that
could be called “criminal” often is absorbed by the family, the school, the
place of work or other branches of community life. Police work is deeply
involved in diversion, in finding health and social service solutions to
problems that might otherwise end up in courts. Prosecutors have a wide
discretion to decide that certain cases be settled at the pre-trial level rather
than automatically processed for trial. Increasingly, these practices and
others are being given formal encouragement through official programs and
projects or through legislation.

There is a need to examine diversion then, not only because it is already
upon us and is often the norm but also because diversicnary practices can give
rise to greater satisfaction between victims and offenders. The general peace
of the community may be strengthened more through a reconciliation of the
offender and victim than through their polarization in an adversary trial. To
put the matter another way, there is a need to examine diversion at this time
if only to discover again that there is much value in providing mechanisms
whereby offenders and victims are given the opportunity to find their own
solutions rather than having the state needlessly impose a judgment in every
case.
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For these and other reasons, diversion programs have grown up without
much direction or control in various jurisdictions and are currently the centre
‘of attention. Yet, in so far as diversion is seen to be an alternative to
imprisonment, jt may be an illusion. As indicated in the Commission’s
Working Paper on Imprisonment, if we are to reduce the jail population many
property offenders now being imprisoned will have to be sentenced to
alternative community based dispositions. Many diversion pregrams, however,
are located at the pre-trial level and are directed to juveniles or young
offenders involved in delinquency or near-delinquency that ought not to
warrant imprisonment in any event.

Diversion is also seen by some persons not only as a means of reducing
imprisonment but also of keeping offenders out of the criminal system in the
first place. This, too, may prove to be an illusion unless the principle of
restraint is exercised. Under existing law and practice, incidents involving
delinquency or other minor trouble are absorbed by the community or dealt
with by police and prosecutors without charges being l2id or without going to
trial. The cases are screened out; they are referred to parents, agencies or
hospitals or they are settled informally and are not characterized as criminal
in nature. The danger is, then, that thoughtless development of diversion
programs will have the opposite effect to that which is intended: they will
result in greater, not less, exposure to the criminal justice system.
Accordingly, it will be important to ensure that diversion to pre-trial
settlements draws upon cases that would otherwise have gone to court. Even
then there is a danger that pre-trial diversion will attract only cases that
otherwise would have been dealt with by dismissal, conditional or absolute
discharge or probation.

The diversion to pre-trial settlement of some young persons would
provide an opportunity to engage them in paying restitution, as well as
involving them in job training, employment, counselling or training in “life
skills” that so many of them lack. As an additional benefit, diversion
encourages the community to participate in supporting the criminal justice
system to a degree that was not always possible under the trial model.
Professionals, para-professionals, ex-offenders and ordinary citizens are
encouraged to join the delivery of services to the criminal justice system, for
the diversion programs rest upon a community base.

An advantage of diversion procedures is the scope they offer for
participation by the victim in resolution of the trouble or harm complained
about. If there has been a continuing relationship between victim and
offender as is the case in many crimes against the person or property, a
procedure which enables the parties to come together and with the help of a
mediator arrive at a mutually satisfactory settlement is to be preferred in
some cases to the adversariat nature of the court trial.
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As already indicated, setting up diversion programs will entail risks.
Unless police and prosecutorial screening practices are understood and made
visible, there will be the temptation to divert for pre-trial settlement difficult
cases that would otherwise have been dealt with without charging, It is
important, therefore, that diversion be firmly grounded on sound sentencing
principles and governed throughout by the principle of restraint with the
onus on officials to justify proceeding with a case to the next more serious
level.

Despite the risks involved, the advantages of a pre-trial diversion or
settlement mechanism from the point of view of society, the victim and the
offender alike warrant encouragement. A pre-trial program, based upon the
consent of the parties, operating according to stated policies and express
guidelines for decision, and run under the supervision of the prosecution by
competent administrators supported by community service programs is
recommended. Fairness in procedure is important and to this end it is
recommended that the procedures be open and accountable. Counsel should
be available to ensure that accused persons fully understand what they are
consenting to.

Undoubtedly, legislation would encourage the development of pre-trial
diversion programs, although other means such as policy statements or
declarations of intent may also serve this purpose. In any event, it is clear that
it is useful to gather as much experience as possible before being fully
satisfied with any such official statements of policy and direction. In
addition, diversion will make a heavy call upon community services and will
require increases in personnel and budgets.

To conclude, it appears that the criminal law and its processes are a last
and limited resort in dealing with social conflict. When it is catled upon to
deal with conflict and trouble, the criminal law and its sanctions should be
used with restraint, and decisions to proceed with criminal processes should
be fair, visible and accountable.
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In a novel experiment in legal research, East
York became, over a period of twelve intense
months, a living laboratory. ... Sponsored by
the Law Reform Commission of Canada, the
project was the product of a conscious attempt
to extend the process of law reform . . . through
participation by the community itself.




